D.S.44a, b, e

XXlIst INTERNATIONAL CONFERENCE OF THE RED CROSS

Istanbul, September 1969

REAFFIRMATION AND DEVELOPMENT
OF THE LAWS AND CUSTOMS APPLICABLE
IN ARMED CONFLICTS

(ltem 4 a, b and e of the Provisional Agenda
of the Commission on International Humanitarian Law
and Relief to Civilian Populations in the Event of Armed Conflict)

Report submitted
by the International Committee of the Red Cross

e

Geneva
May, 1969

PROPERTY OF U.S. ARMY
THE JUDGE ADVOCATE GENERAL'S SCHOOL
LIBRARY

Howad S Lfd&j



Colonel Howard S. Levie
Collection

The Judge Advocate General’s
Legal Center and School
United States Army
Charlottesville, Virginia



N D.S..4a, b, e

XXIst INTERNATIONAL CON.FERENCE OF THE RED CROSS

Istanbul, September 1969

REAFFIRMATION AND DEVELOPMENT
OF THE LAWS AND CUSTOMS APPLICABLE
- IN ARMED CONFLICTS

(tem 4 a, b and e of the Provisional Agenda
of the Commission on International Humanitarian Law
and Relief to Civilian Populations in the Event of Armed Conilict)

Report submitted .
by the International Committee of the Red Cross

e

Geneva
May, 1969






XXIst INTERNATIONAL CONFERENCE OF THE RED CROSS
Istanbul, September 1969

REAFFIRMATION AND DEVELOPMENT
OF THE LAWS AND CUSTOMS APPLICABLE
IN ARMED CONFLICTS

»

(Item 4 a,'b and e of the Provisional Agenda
of the Commission on International Humanitarian Law
and Relief to Civilian Populations in the Event of Armed Conflict)

Report submitted
by the International Committee of the Red Cross

Geneva
May, 1969






IT.

IIT.

IvV.

CONTENTS

PART I

GLNERAT, REMARKS

Object and Purpose of the Present Report

Significance and Scope of the Expression
"Reaffirmation and Development of the Laws
and Customs Applicable in Armed Conflicts™!

The Work of the ICRC since the XXth Inter-—
national Conference of the Red Cross (1965)

1. Memorandum of 19 May, 1967

2. Extension of work

3. Teheran Conference Resolution

4. February 1969 Meeting of Experts

Relations with the United Nations and Co-
ordination of Work

"PART II

Pages

16

17
19
22
24

26

DISCUSSIONS AND RESULTS OF TiE 1969 MEETING OF EXPERTS

II.

Scope of the Matters submitted to the Experts

General discussion on the necessity and
urgency of reaffirming and developing the

31

humanitarian law applicable in armed conflicts 34






CONTENTS (cont'd)

Fages
IIT. The Different I'lelds in which Substantive
Law should be Developed 47
A) Prohibition of '"non-directed" weapons
or weapons causing unnecessary
suffering 47
B) Protection of civilian populations
against hostilities 65
¢) Behaviour between combatants 75
D) Rules securing the application of the
lawg and customs under consideration 82
IV. Cases of Application of the Rules
under consideration 94
4A) International war 94
B) Non-international conflict 97
¢) Situations of internal disturbances
~and tension ) 108
D) Guerrilla warfare 112
%) Application by the United Nations
Forces 121
V. ©Procedure to give Legal Force to the
Laws and Customs under consideration ' 124
PART III
GENERAL CONCLUSIONS OF THE ICRC 129
PART Iv
I. Iist of Annexes 01
072

II. Bibliography






ORIGINAL FREN CIHJ

XXIST INTERNATIONAL CONFERENCE OF THE RED CROSS

REAFFIRMATION AND DEVELOPMENT OF

THE LAWS AND CUSTOMS APPLICABLE IN ARMED CONFLICTS

"PART I

General Remarks

I. OBJECT AND PURPOSE OF THE PRESENT REPORT

One of the main 1tems on the Agenda of the
Humanltarlan Taw Commission. at recent International Conferences
of the Red Cross was entitled "protection of civilian
populations against indiscriminate warfare". The present
Report partly constitutes a follow-up of the Resolutions
. adopted on the Subject at these Sessions. : .

For the XXIst Conxerence, however, thls usual
1tem has been replaced by the more general theme "Reafflrmatlon
and development of the laws and customs applicable in armed
conflict"(Number 4 of the provisional Agenda of the Commission
for International Humanitarian Law and Relief to civilian
‘populationsin armed conflicts). It is that general subject
with which this Report deals, covering more particularly
points (a) (Protection of the essential Rights of the Human
 Being), (b) (Protection of Civilian Populations) and (e) ~
(Other Fields). Points (c) (Status, of Civilian DefenCe
‘Services) and (d). (Protection of Civilian Medlcal and Nursing
Personnel) are the subject of separate reports. The present



http:Reaffirmati.oE

Report also covers certain aspects of item 5 of the Agenda
(Non~-International Conflicts on which the ICRC ig also
submitting a special document., 1)

The subject matter of this Report is of course
far from new for the Red Cross: 1nternatlonal wars or
"plind weapons", for example, have often '‘been. matters for
concern and resolutions of the International Red Cross
alongside the protection of civilian populations. But the
terms employed here, "reaffirmation and development of the
laws and customs applicable in armed conflicts" definitely
represent something new,a realization : they denote that,
in the ICRC's opinion, the task devolving on the Red Cross
as regards the development of humanitarian law should in
future be conceived and undertaken on a broader basis,
Chapter II explains the exact sense of this expression and
- the outlook in which the development of humanitarian law
should be considered.

This conception is a logical issue of the ICRC!s
work in the field of humanitarian law since 1965, in
accordance with the tasks entrusted to it by the XXth
International Conference, particularly its Resolution XXVIII,
Chapter ITI describes the evolution and extension of this
work. The ICRC has maintained close contact for that purpose
with the United Nations Secretary General, whom the General
Assembly also instructed to make certain studies in this sphere.
The cocperntion between the United. Natlons and the ICRC are the
subgect of Chapter IV.

It is the second part of this Report,however,
which ie most important. This reviews in detail the different
fields where efforts should be made to develop humanitarian
~law and the main problems arising in connection with each,
To this end, it gives an analytical summary of the results
of the discussions =t the February 1969 Committee of experts
specially convened by the ICRC, Where appropriate, the ICRC!'s
own observations and conclusions accompany these results,

1) Report of_the ICRC on the Protection of Victims of Non-
International Conflicts, Document DS 5a and b.



.. ThHe: third- part of the Report gives the general
.conclu81ons to be drawn from this work and 1nd10atlons as
to how they should be followed Up.

Furthermore, a series of texts or Resolutions
which can usefully be consulted, and minimum bibliographical
. data, have been added as an Annex (Part IV) 1), This was
- congidered necessary to facilitate study of the present

docunment and the subjects dealt with therein. '

vio This Report does not therefore propose texts of
.~laws .or regulations. Nor ig it a scientific document., Its
essential purpose is to set forth as briefly and clearly as
posgible the main problems which arise in the sphere under
consideration, with a view to facilitating their examination
- by the Governments, National Red Cross Societies, othér

-+ recipients of the Report, "and even the general public,

1) For technical reasons this section of the Report
is speciclly auwbered, beginning writh. page 01,



T, SIGNIFICANCE AND SCOPE OF THE EXPRESSION "REAFFIRMATION
AND DEVELOPMENT OF THE LAWS AND CUSTOMS APPLICABLE IN
ARMED CONFLIQTS"

As pointed out in the previous Chapter, the
opinions of numerous experts consulted and its own experience
have convinced the ICRC that the development of humanitarian
law applicable in armed conflicts - a matter on which the
Red Cross has been working since its inception -~ should in
future be conceived on a broader basis, more closely
corresponding to present facts, In a word this development,
in its opinion, should present the five following
.. characteristics, which will be examined in succession :

- It should be global and well balanced, bearing
on the weakest points (what should be developed
and re-affirmed and why);

- It should take full account of modern conditions
in the international community (relinguish the
expression "law of war");:

= It should be conceived asgs a pressing tasks

- It should enjoy the active support of public
opinion and the peoples in general;

- It demands co-ordination of all the efforts
undertaken in this field.

1. The development of international law applicable

to armed conflict should be global and well

balanced

Inadeguacy of present rules

Authoritative voices have spoken of the '"chaotic



statug!" of the law of war l), or "dangerous lacunae' in this
law, 2) But other authoritative voices have declared.: "I+t

is not norms which are lacking, but man who has failed by
ne@lectlng to oppose the existing norme to an illegal .
evolution" 3). Bach of these affirmations is partly- true;

but their divergencies at least betray an unsatisfactory
situation, which some have gone as far to qualify "scamdalous",
The ICRC for its part has had opportunity for observing this
in its actual practical activities during armed conflicts.

Two enamples are glven to- 1llustrate thls situation,

Example one A soldler w111 hesitate to bayonet a woman

or a child belonglng to the enemy; it would be c¢riminal and
sanctioned by law. But if he is soaring several thousand
meters high in a plane, this same soldier will have less
hesitation in launching bombs on the same town, where
possible members of the enemy have been reported, bombs
which may kill hundreds or thousahds of women and’ children,
Landing by parachute, if his planc is Shot down, he will
claim the protection of the hundred and twenty Articles of
the Geneva Convention on prisoners of war. Is there any
code of precise ruleu, universally recognized, to remind
this soldier of the precautions he should take to spare

“these victims ? No, alas !

from a country not involved in the conflict desire to
alleviate suffering and enroll for this purpose in the
medical corps of one of the belligerents, a series of
precise, detailed rules, including the wearing of the red
Cross emblem, ensure special protection, enabling them to -
carry out- their relief activities in all 01rcumstanoes,
even if they fall 1nto the hands of the opp081ng party,

1) Kunz :"The ehaéfie¥statue of the ‘layg of war and the
urgent necessity for their revision" Amerlcan Journal
of Internatlonal Law, 1951 P 57 o

2) MaX.Huber ‘"Quelques con81deratlons sur une rev181on éven~—
tuelle des Conventions de Ta Haye reTatlves a la guerre",
Revue internationale :de la Croix-Rouge, 1955, p. 417.

%) Ho Meyrowitz :"Reflexions on the Centenary of the
Declaration of St-Petersburg", International Review of

the Red Cross, December 1958, p. 611-625,



In an intermal conflict, on the other hand, if
these same doctors and nurses, for the same altruistic
reasons, enroll in the ranks of.one of the parties to

~-conflict, to perform their medical tasks, which the
circumstances of the combats may meke still more difficult,
no written rule provides for special guarantees, in the
interests of the viectims, or even the wearing of the red
Cross emblem. : : : e

)

the

e “These two examples clearly illustrate, by thcir

“extreme nature, the inadequacy of humanitarian law - =
-applicable to armed conflicts, This situation.can be -
outlined in three points '

a) For international wars, the rules designed to protect
-+ victims of hostilities (wounded, sick, shipwrecked)

or gecure proper treatment of ‘individuals falling into
enemy hands (military or civilian prisoners, occupied
territories) have been periodically revised and de=
velopéed to adapt them so faros possible to present
needs., This is the whole gphere of the 1949 Geneva

" Conventions and their over four hundred Articles of
“extensive regulations, which were contrived by the ICRC,

. "These Conventions . not only lay down in detail the
‘protection of 'the persons.to whom they relate, but:a
series of their stipulations engure the regular ap-—
plication of these norms (procedure and supervisory
bodies, repross1on of v1olatlons, diffusion of these
teyts, etc ) :

/
) {The rules for the conduct of hogtilities, in the broad-
" est sense (conduct of military operatlons, employment
‘of weapons, behaviour towards the enemy,.concepiion’ of
the combatant, etc.) are in quite a different state,
“These rules{are also in the interests of the human -
ergson, by endeavouring to spare civilian populations
and avoid unnecessary suffering., But, with the
exception of the 1925 Geneva Protocol,  these rules

. were last codified over sixty year% ago -~ at a time
when bomblng did not yet exist iu i.e. at the 1907
Hague Conference (whence the expre581on "Hague Law”
usod for this category of rules)




" Some of these ruleétlike the general principles
of law, certainly still have their full value. In addition
customary  rules have been formed., There are therefore

e

limitative norms relating to the conduct of hostilities,

These, however, in light of the changes which have occurred
in war techniques and the conditions of the international
community, are too few in number and insufficiently precise
t0 ensure the protection of the human person ag they should
in the conflicts which continue to rent the world.l) This
ig all the more true in that therc is no procedure for
supervision which would guarantee the application of these
rules; the impression of inadequacy- indeed often also
springs from their defective application.:

There is thus considerable disproportion between
Geneva Law, extensively developed, and the sphere of rules
relating to the conduct of hostilities. The ICRC has been
concerned with remedying this situation for a long time
past and its efforts have led to the reaffirmation of several
basic principles of protection, confirmed by a recent
Resolution of the UNO. 2)

But this is only a first step:; as a whole the
lack of rules subsists. The ICRC has come to realize, as

1) So far as cultural property is concerned, on the other
hand, The Hague Convention of 1954 for the Protection
of. Cultural Property in the event of armed conflict,
concluded under the auspices of UNESCO, has brought into
‘being for that what is still lacking for the- protectlon

- of persons. As regards this Convention, see Annex, . b. 016.

~2) See on this subject, p.18.



- pointed out furither on, 1) that a clear distinction
between these two fields of law applicable to armed
conflicts cannot be maintained, as was soretimes

+ considered possible : belligerents necessarily consider
this law as a single whole, and the inadequacy of the

... rules relating to the conduct of hostilities has a
negative impact on the observance of the Geneva
Conventions.!

c) In addition, what is worse, while international wars
involving the application of these Conventions have
been few since 1945, non-international wars have been
frequent and deadly. In these the only rules applicable
arc the few basic rules contained in Article 3, common
to the four Geneva Conventions; these morcover mainly

. concern the treatment of persons in enemy hands, not

- the conduct of hostilities. However valuable this
Article 3, which was a veritable victory in 1949,
succeeding internal conflicts have demonstrated that
it was inadequate to ensure the human person all the
necessary protection. : :

——mmmamg—m—mu—a—m_—_,um_m-—m——_._m—__-.——_-—-—-—_--ﬂ—-mn————
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- As stated in more detail in Chapter III, the
ICRC, in face of the situationvdescribed above, reached
the follow1ng conclusion : the law applicable to armcd

' [vconfl1ctS having to be considered in its entirety, the main

efforts for its deveclopment should now be directed
"essentially to the parts of this lew which are inadeguate
in that respect, i.e. the rules concerning the conduct of
hostilities, in their broadest sense, and the rules
applicable to internal conflicts., This ils what the cexpres-—
gion Y"reaffirmation and development of the laws and customs
applicable to armed conflictsisignifies.

1) See below, p. 20.



"Reaffirm", for certain rules, certain principles,
already exist, which are often simply customary or little
known., This idea of "reaffirming" also assumes ite full
meaning for the new countries in the international
commuinity. 1)

"Develop", because the existing norms and
principles should be specified and materialized in a series
of rules often implicitly contained in those norms,

As to the terms "laws and customs", taken from;ﬂ
the IVth Hague Convention, they show that both Written ‘and
customary rules are under consideration.

Finally, it is a matter of developlng and. :
reafflrmlng the laws and customs "of a humanitarian nature e
It may rightly have been said that the law of war, properly
interpreted, generally presents that character. 2) oo
Nevertheless, the ICRC considers that efforts should be
directed essentially towards the rules of a distinctly
humanitarian nature; those concerning the protection of
the human being or the essential assets of humanity. As
will be seen further on, 3) in the programme submitted to
the experts consulted, it therefore left aside everything
connected with economic warfare, prize law; "etc.

1) As regards the vaiué of this féafflrmatlon Ain réspect of
© new members of the international communlty, see the
experts!? dlscu881ons, Part II . :

2) The 81gn1flcan0c of the achlevement of the Geneva_.. :
Conventions of 1949 is not in any way diminished by the ¢

meact that the part of the law of war which they cover is.

“of & humanitarian character, For, although we may not
always realize it, this is the main feature of practlcu
ally all rules of warfare covered by The Hague- . .
Regulations ...", H. Lauterpacht, "The problem of the
revision' of. the law of war", British Yearbook of -

International Law 1952, p. 360 .

3) See Pexrt II, Chapter I
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And the Geneva Conventions ?
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The above in no way implies that all the
necessary attention to the Geneva Conventions should be
neglected for the future. While these in practice reveal
-defects, which the ICRC is also working to remedy, for
international conflicts, on the whole, they constitute an
amply sufficient set of rules to ensure effective protection
of the human being. -

Effective protection, provided these Conventions
are regularly applied. This problem of application is just
ag _capital as that of the development of law, and the IORO
- s giving it full attention. 1) But it is a different

;problem, riot dealt with here as regards these Conventions.

2. Moderﬂ conditions of the internmational

community must be taken into account in

performing this task

- The words "revision" or "restoration", of the
law of war, which are convenient expressions for the sake
of brevity, are often uttered and will sometimes be employed
hereafter, But the ICRC deliberately refrained from using
them in the title of this Report : they can create confusion,
- controvergsy, and are associated with the idea of war in the
formal sense,.In this way the ICRC desires to show that it
is deeply aware of the changes which have occurred in the
international community since the time when the 1899 and
1907 Hague Conferences codified the "law of war" and resort ,
to war was considered as a legitimate means of State policy.2)

1) See the Report submitted to the Conference by the ICRC
on "The Implementation of the Geneva Conventions™

2) Sée the experts! discussions with regard to the .
reaffirmation of law in "modern" terms, Part IT,
Chapter II.
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" Since then recourse to war has been expressly
prohibited by the League. of Nations Covenant and, above
all, the United Nations Charter, Even if resort to foxrce
remains legally possible in certain limited cases, even
if, morally, and according to some doctrines, too flagrant
injustice authorizes this, in our days it appears an
exceptional means. The efforts of the Red Cross in the
sphere of the present Report should not therefore give the
impression that it wants to regulate war and the conduct
of hostilities, as normal and legitimate occurrenceu, in
the same way as a game is regulated. : : :

No, it is always a question here of setting
the limits required by humanity to the recourse to violence,
1ncumbent without respect to the qualification of the
eonIllct on all who are responolble for military operations,
1nolud1ng those who consider they are engaged in a just
cause (legitimate defence, war of liberation, police |
operations, etc.). For, in the final issue, it is always
a matter of protecting the essential rights of the human
person in exceptlonal c:chumstanceso _

rﬁy aV01d1ng the words "law of war", the ICRC v
is also desirous to take account of the deep aspiration
of the peoples to gee peace installed and the disputes
between humen communities seéttled by pacific means,) For
some years past the ICRC, together with the whole Red
Cross, has therefore de0lded to strengthen its contribution
to a peaceful spirit in the world; to the utmost it will
also submit an important Report on this point to the XXIst
.International Conference of the Red Cross, (1) These two
endeavours, for peace and for. the proteetlor of mankind in
armed conflicts, far from being in opposition, complete
one another and must be conducted on a parallel.

Flna"lyg the ICRC is fully consclous that Lhe
development of humanitarian law it advocates has to be.
effected in a world which lives with atomic woapons and
the threat of nuclear warfare. As compared with The Hague
period, this element also constitutes a new area of
considerable importance, which cannot be ignored. The ICRCis
attitude on this point is set forth at more length in Part

- II of this Report in connection with the prohibition of
indiscriminate weapons or weapons causing unhecessary

suffering(? .

(1) Repoxt of the ICAC ond of The Lecsue of the Red Cross Societies
on "The Red Cross ag a factor in World Peace".

(2) See below, Part II, Chapter III, A.



3. The task is conceived as pregsing

MObserving that nevertheless armed conflicts
continue to plague“humanity,:

Considering also that the widespread violence
and brutality of our times, including magsacres,
summary executions, tortures, inhuman treatment of
prisoners, killing.of civilians in armed conflicts
and the use of chemical and biological means of war- -
fare, including napalm bombing, erode human rights

-and engender counter brutality..."

_ This quotation is not drawn from an ICRC
publication or due to a particularly pessimistic author,
It is the textual reproduction of part of the Resolution
- officially adopted by the Governments at the Inter-
national Conference on Human Rights in April-May, 1968,
at Teheran, which is reférred to later. (1)

True, recent conflicte have given a special
cast to these official observations, but they could
already be made earlier, whether in connection with the
Korean, Indochinese, Algerian wars or a series of other
explosions of violence in the world., This is why, in 1957,
the ICRC submitted a set of rules to all the Governments,
designed to decrease these sufferlngs, at least in respect
of civilian populations. Yet, on the Government level,
no real action was token for a long time on these propos-
als. Over ten years had to pass before the Resolution
adopted in December 1968 by the United Nations (2),
following those adopted at Teheran and by the International
Red Cross, was to reaffirm the principles opposed to un-
limited recourse to force.

Ten years is a long time, too long, in the
gphere under consideration. As regards the ICRC's
proposals, it was urged that the Powers should first
concentrate on disarmament and the maintenance of peaces

(1) See page 22 and for full text of Resolution see
Annex VIIJ, pageo2q,

(2) See Annex X, page 03%0.
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True these are basic matters, alongside others, assist-
ance to the third world, for example, which claim the
constant and earnest attention of the Governments. But,
however important, they cannot justify such slowness in
strengthening the humanitarian rules applicable in arm-—
ed conflicts. From now, this consolidation should be
considered as an equally fundamental task,

The United Nations Resolution referred to re-
quests the Secretary General in particular to "study"
the need to strengthen the existing rules., It is not for
the ICRC to pass premature judgment on the results of
these studies, in which it will give the fullest assist-~
ance, as stated later (1). Nevertheless, in the light
of its own experience and the opinion of the experts it
assembled in February 1969 - and certainly also the
preamble of the Teheran Resolution quoted above -~ the
ICRC considers this task is not only "necessary" but

pressing (2).
In the interests of the victims of Subsisting;:
conflicts or those which may still break out, it is now

the duty of the international community to achieve
practical results in this field as rapidly as possible.

4, The undertaking must enjoy the active

"~ gupport of public opinion

The rules to be reaffirmed and developed are
not designed for restricted circles or certain limited
categories of individuals. They are of direct and deep
interest to the peoples of every country; this is a .
characteristic of humanitarian law and especially the

(1) See Part I, Chapter IV.

(2) For the reasons motivating this necessity and urgency
~see also experts!' discussions, Part II, chapter II
(general discussion).
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Geneva Conventions. One day or another, anyone of us may
have to suffer from the consequences of hostilities and
many of us may be called on to take part in armed
operations, and therefore to apply these rules. The
peoples cannot constantly be the puppet of the blind
forces that menace them. They should be the first to put
forward the rights and just claims of humanity.

The weight of public opinion will be of primary
importance in this undertaking and countless examples,
confirmed moreover.by the experts assembled by the ICRC,
have demonstrated the role it can play in the triumph of
legitimate causes.

The ICRC therefore strongly recommends all
the recipients of the present Report, in particular the
National Societies, to arouse interest in its contents,
of wide circles surrounding them,especially all the
members of the great Red Cross movement. The ICRC itgelf
will not fail Yo bring this problem and the urgency of
finding a solution before public opinion.

5. Efforts must be conceived in a co-ordinated

manner

While the ICRC's efforts to strengthen the gtandards
protecting human persons against the consequences of
hostilities for quite a long time awakened little echo,
recently & profound change has fortunately been observed.
Apart from the mandates conferred on the ICRC by the
International Conference of the Red Cross, in which
Government representatives took part, the General Assembly.
of the United Nations has also instructed the Secretary
General to undertake studies in this field and the
succeeding Chapters state the relations ex1st1ng ‘between
the two organizations in this connection.

In addition, several private national and
international institutions showing sometimes active goncern with



- 15 -

this problem, holding meetings on the subject (1). The
ICRC is only too pleascd to witness the interest appear-
ing in numerous cirvcles .on.a subject too long left a—-
side, In view of the goal, however, i.e. a rapid ,
solution of the problems ariging, the ICRC feels that
all this interest would be the more valuable if it
trended towards co-ordinated action. For its part, in
virtue of lengthy experience, it has endeavoured to keep
informed of all that is being done in this field and -
maintain contact with the various institutions interest-
ed in the probl@m (2). It is therefore prepared- to
continue and extend this work of co-ordination, w1thout :
which the best intentioned efforts sometimes risk-
decrea81ng rather than lncrea81ng their: eifectlvenessa

(l) Among these institutions, special mention should be made

of the work of the Institute of International Law, which
since 1956 "has been concentrating on the question of the
"Reconsideration of the Principles of the Law:of War",
After having also studied the problem of "The equality of

. .application. of the rules of the law of war to the parties
'1n an armed confllct" ‘the Institute of International Law
is at. present pursulng its work in the sphere under
congideration on two particular.points :"The problem raised
by the existence of weapons of mass destruction and -the
distinction between military and non-military objectives
in general" (5th Oommlss1on) and "The- problem of the
conditions of the application of the laws and customs of
war, to military operations of the United Natlons and 1ts

_ reglonal organlzatlons" (lst Oomm1ss10n) ' : St

“(2) For 1ts meetlng of experte in February 1969 the IORC
brepared a - dooumentary note giving a summgry llst of all
the. institutions deallng with humanitarian law appllcable
in armed. confllcts -and. the pOulthH of thelr work. This
1ist (Docuwent D 1056 of 30.1.69) may be obtained from the
ICRC, Geneva.
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ITI, THE WORK OF THE ICRC SINCE THE XXth INTERNATIONAL
CONFERENCE OF THE RED CROSS

An important Resolution (No XXVIII) (1) with
regard to the protection of civilian populations against
indiscriminate warfare was adopted by the XXth Inter-
national Conference of the Red Cross (Vienna 1965). This
Resolution proclaimed four essential principles of protec-
tion. The Conference did not consider this as its final
goal but on the contrary urged the "ICRC to pursue the
development of International Humanitarian Law, in accordance
with Resolution No XIII of the XIXth International
Conference of the Red Cross, with particular reference to
the need for protecting the civilian population against
the sufferings caused by indiscriminate warfare'.

This task was considered both pressing and
extensive; the ICRC was requested to "take into consider-
ation all possible means and to take 2ll appropriate steps...
with a view to obtaining a rapid and practlcal solution
'of this problem",

S - On these lines, better to decide how this
1*Resolutlon should be implemented, the ICRC judged necessary

“. %0 consult a series of specially qualified persons, in a

private and personal capacity, who represented the main

'3%ftrends of world opinion.

o These consultatlons, conducted by represent-
atlves of the ICRC, sometimes during foreign missions,.

“were effected in 1966 and the first months of 1967. They
extended to over fifteen outstanding people, who had
previously received a detailed questionnaire., Their opinions
proved valuable and circumstantial. These persons were
President BARGATZKY (Bonn), Professor BAXTER (Harvard,
U.S.A,) Mr. A. BUCHAN (London), Professor CASTREN (Helsinki),
Mrs. CHAKHRAVARTY (New Delhi), Mr. CHOUDHURY (Karachi)

- Professor DRAPER (London), Ambassador EL ERIAN (Cairo,

New York), Professor GRAEFIATH . (Berlin), Ambassador

(1) See Annex XIT, page 034.
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HAMBRO (Oslo, New York), Judge LACHS (Warsaw, The Hague),
Senator MATINE-DAFTARY (Teheran), Professor MERAY  (Ankara),
Prnfessor SAHOVIC (Belgrade), Ambassador TSURUOKA (Tokyo,
Berne), Professor WOLFERS (Washington). Lo

Prnfes or ARECHAGA (Montevideo) and Professor
TUNKIN (Moscow) were also approached by letter but it
proved impossible to arrange a consultation.

Lo . Having drawn its conclusions from this broad
survey of npinions, in the spring nf 1967 the ICRC decided
on two steps to give practical effect to Resolutlon XXVITII

- a short term measure : endeavour to- obtaln rapld

© official confirmation by the Govermments of the
principles of protection contained in the Resolution
(this was one nf the purposes of 1ts Memorandum
of May 1967)

- a longer-term measure : extend the.work of "resgto-
. ration " to the whole of humanltarlan law appllcable
~in armed oonfllotsa T : :

l;j Memorandum of l9.MaVL71967fv

The ICRC therefore decided, as a first immediate
step in line with the spirit of Resclution No XXVIII, to
send a Memorandum to all the Governments. This Memcrandum,
dated 19 May, 1967, whose full text is attached as an Annex, (1)
reached the Chancelleries a week before the:Middle Hast '
- conflict broke out. It called to mind the terms of the =
Resolutinn, in particular the four principles of protection,
and requested the Governments to sanction and if need be
develop these general rules in an adequate 1nstrument of
international law. : Geoe

The Governments were also invited "to reafflrm,r
ag of now through any appropriate official manifestations,
such as a Resolution nf the United Nations General Assemblv
the value. th@y attach to the pr1n01ples 01ted above"

(1) See Annex XV, page 049.
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On account of Middle East events, at the time
this Memorandum aroused 1little echo. In the course of the
summer, however, a dozen Governments with which the ICRC
had been in touch, declared interest in its suggestion and
readiness to submit a resolution to the General Assembly
of U.N.O. in the desired sense, Consequently, in the
autumn of 1967 a representative of the ICRC went to New
York; it there became evident that the Middle East crisis
and concentration of efforts on the non-proliferation
treaty made it impossible to submit such a draft resolution.

The ICRC refused to give up and the follewing
year circumstances were more propitious. As the Resolutions
of the Teheran Conference on Human Rights were to pass
before the General Assembly of the United Nations in the
autumn of 1968, the ICRC considered a favourable occasion
was offered for reverting to its ldea. In a letter to
U Thant of 19 September, 1968 (referred to later), remind-
ing him of its suggestion it pointed out that this was in
no way incompatible with the studies entrusted to the
Secretary General of the U.N.0. The ICRC added : "Whilst
awaiting the results of these studies and the adoption of
new or revised provisions, which require time, we consider
that any propitious opportunity should be taken to recall
the rules, whether written or not, recognized by the
international community and whose scrupulous observation
cowld already save so many human lives,®

At the beginning of October, an ICRC delegate,
Mr. Pilloud, Director, went to New York to follow the
General Assembly's discussions on this matter. He had
contacts with the representatives of the countries prepared
to submit a draft resolution which would take up the
Teheran Conference Resolution on the respect of Human
Rights; after listening to Mr., Pilloud, these delegates
willingly agreed to incorporate the principles pro-
claimed by the International Conference of the Red Cross
in their text.

When this draft was discussed by the Third
Committee of the General Assembly on 9 and 10 December,
1968, some delegates asked that the fourth principle
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relatlng to nuclear weapons should be left a81de. This
wa.s- accepted (1).

This Resolution (2), unanimously adopted by
the General Assembly on 19 December, 1968, also contains
another important section concerning the studies entrust-
ed to the Secretary General, which are referred to below
under 2, It suffices here to stress that by this
Resolution the General Assembly "affirms" three of the
principles proclaimed in Vienna. The first purpose of the
ICRC's Memorandum, dated 19 May, 1967 was thus achieved.
The reaffirmation of these principles by the United
Nationg should be considered an important step forward
- a first step admittedly. The significance and value of
this Resolution are examined in greater detail during the
present Report in connection with the protcctlon of civil-

ian populatlons (%),

2 Extension of work for the "restoration" of

the laws and customs appllcable to armed

_confllcts. o

During the winter of 1966-1967, the ICRC
took a second decision to give effect to Regolution XXVIIT
adopted at Vienna. This was to be important for the
future development of its work and the reasons should be
explained., : : :

As a result of what had been observed during
ite practical activities in armed conflicts these last
twenty years, more especially in Korea, Vietnam and the
Yemen, ithe ICRC had reached certain conclusions

(1) During its consultations in 1966, the ICRC had already found
this fourth principle raised difficultiecs; some people felt
it could be interpreted as not categorically forbidding
all emplovament of nuclear weapouns. : L

(2) See full text, Annex X, page 030,

(3) See Part II, C, Chapter III B.
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~ The inhabitants of a country not only suffer from
“the tonsequences of ”cla881oa1” bombaraments, but
‘also the employment of certain weapons. The ICRC
had thus been lead +to consider the means of combat
- which is no new preoccupation for the Red Cross.

- This concern cannot be confined to the civilian
population : in face of the suffering caused by
certain weapons, it is the human being whom the
Red Cross has in view, combatants Just as non-—
combatants. :

= Nor can only international conflicts be taken in-

" to account : the number and size of internal
conflicts makes it necessary to ensure better
protection for the population and other victims.

~ Finally, .as this Report has already .shown earlier (1),
the application of the Geneva Conventions is
jeopardized by thé inadéquacy of the rules relat-
ing to the conduct of hostilities.

o The ICRC therefore concluded it could no
longer simply concern itself with the protection of civil="
ian populations if it were to achieve the pressing task
entrusted to it under Resolution XXVIII by the Govern-
ments and the National Societies, fully and effectively.

On the contrary, it was in the interests of real protect-
ion to conceive this task in a broad sense, by remedying
the inadequacy of law applicable to armed confllcts in.
spheres where the deficiencies were most dangerous from
the humanitarian angle.

In the spring of 1967, the ICRC consequéntly
-~declded to seize the opportunity offered by the
Memorandum .to Governments concerning Resolution XXVIIT
and draw attention to the more general gquestion of. the
regstoration’ of the humanitarian rules of the law of war.
The third part of this Memorandum of 19 May, 1967 (2)
therefore read as follows

(1) See above, Chapter II, 1 .

(2) See full text, Annex XV, page 049,
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: " Another aspect of this problem is also of
deep concern for the International Committee and -
calls for the sympathetlc attention of Covernments,

- The observance of rules des stined, in case
of armed conflicts, to safeguard escentlal human
values being in the interest of civilisation, 1t is
of vital importance that they be clear and that
their application give rise to no controversy. This
requirement is, however, by no means entirely
satigfied. A large part of the law relating to the
‘conduct of hostilities was codified as long ago as
1907; in addition, the complexity of certain
conflictes sometimes places in geopardy the dppllcatlon
of the Geneva Conventions. :

§ . No one can remain indifferent to this
gituation which is detrimental to civilian populations
as well as to the other victims of war. The Inter—
national Committeée would greatly value information
on what measures Governments contemplate to remedy
this situation and in order to facilitate their
study of the problem it has the honour to submit
herewith an appropriate note.”

As will be observed here,.it. is no .longer a
question of the civilian population, but of all the rules
designed to protect the "human person', i.e. the basic
rights of the individual, whether a combatant or not.

Two other events which occurred in the.
course of 1967 added to the ICRC's conviction that this
was a necessary and even urgent undertaking: the Middle
Bast and the Nigerian conflicts. For this reason, in
April 1968, it decided to prepare a report for the XXIst
International :Conference of the Red Cross on the whole -
question of the "restoration" of the law of war and to
convene a large meeting of experts for this purpose.
Mxr., - Plotet member of the ICRC. and Director General, in-
formedthe representatlves of the National Red Cross
Societies of these intentions when they met  in Geneva at the
Leagte Brecutive Committee in Feptember 1968, in an address on
"Necessary restoration of the law of war" and the item
covered by the present Report was duly placed on the Agenda
of the Istanbul Conference.
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3o Resolution of the Teheran Conference on

Human Rights in armed conflicts_

. Another noteworthy fact confirmed the ICRC in
its views. _Its 1967 Memorandum, probably on account of
war events 1n the Middle East, had not brought many re-
plies from the Governments (l), in particular they had
failed to take up position on the third part of ‘the
Memorandum concerning the ‘inadequacy of the law of war.
It can however be consldered that they gave an indirect
reply in May 1968 at the International Conference on
Human nghts in Teherano

The latter indeed adopted an important
Resolution concerning Human Rights in armed conflicts,
whose text is attached as an Annex (2). Subject to
approval by the General Assembly of the U.N.O., it
proposed that the Secretary General of that organlzatlon
should study the need for additional humanitarian
conventions or the revision of the existing conventions.
The preamble to the Resolution brought out the necessity
of such an undertaking (3). It furthermore requested
the Secretary General, as an immediate measure, to draw
the attention of all States members of the United Nations
to the existing rules of international law and, in the
absence of these, to the principles which ensure the
protection of populations in all 01rcumstances.

(1) Most of the replies received - thirty odd - stated that the
document had been submitted to the competent services for
study. A few Governments replied in detaill, stating what

was done on the internal level or approv1ng the ideas set
forth in the Memorandum. :

(2) See Annex VIII, page 024,

(3) It should be pointed out here that already in 1966
Governmtnts, by adopting at the United Nations the
Resolution relating to the Geneva Protocol  (See Annex
VII, page 022) had affirmed that "the strict observance
~..of the rules of international law on the .conduct of war-
“Ffare is.in the 1nterest of malntalnlng tneso standards of
01v1llzatlon” . P . L



By proposing that the Secretary General of the
U.N.0O. should be entrusted with studies in this field,
the Teheran Resolution already explicitly provided for
consultation with the ICRC. On 20 August, 1968, Mr. Thant
therefore forwarded a copy of this Resolution, request-
ing its views on the subject. On 18 September, the ICRC .
replled as followQ , L

M"The studies which the Secretary General is
- requested to undertake concern a sphere very similar
"to that in which has been the efforts deployed by the
International Committee these last few years, not
only to improve the application of the Geneva :
Conventions or to develop them in certain respects,
but also to urge the concluding of new agreements
for the strengthenlng of the protectlon of 01v111an
populatlons. :

. More recently, basing 1tself on observatlons
and the experience it has had of armed conflicts in
the last decade, the International Commitfee has consider-
. ed it essential to extend its work still further. It
~ * has therefore decided to take all preparatory steps
~and studies likely to lead to the reaffirmation.and the
development of laws and customs of a. humanitarian
character in armed conflicts. To this end, it has
~already started; with the help of experts, to draw
up ‘a list.of the problems arising from the rules still
in force, from those which need to be reaffirmed or
developed and from gaps to be filled.

Taking the above into zccoutit, we would much
appreciate being dinformed of what steps may event-
ually be taken as regards this part of the resolution
and we are prepared to give you every assistance you
may require in +he studles you. may be cqlled upon to

,vundertake.ﬁ‘,; : : s

G e As stated earlier (l), by its ReSolutweh:ﬁ0‘2444
~of 19 December, 1968 (2), the Geneéral Assembly .of the
U.N.O. took up and %pproved the essentlal parts:of the

(1)'See above, 2.

“(2) See Annex X page 030
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Teheran Conference Resolution already referred to,
incorporating the principles proclaimed by the XXth Inter-
national Conference of the Red Cross, During the discussion,
several Delegations made favourable allusions to the
ICRC's work for the development of humanitarian law, and
the Director of the Human Rights Division pointed out

that in 1969 the ICRC would dispose of a Committee of
experts instructed to examine somewhat similar questions
to those mentioned in the draft Resolution. He further-
more confirmed that the studies entrusted to the Secret-
ary General would be conducted "in consultation with the
International Committee of the Red Cross and other
appropriate international organizations".

The ICRC, which was then concluding its
preparations for the meeting of experts, learnt with keen
gsatisfaction from its Delegate in New York that this
Resolution had been unanimously adopted. Not only did it
confirm the essential principles of protection, but the
Committee could thus consider the second objective of its
Memorandum of May 1967 fully achieved, by drawing the
Governments' attention to the position as regards the
humanitarian rules applicable to armed conflicts.

4., The meeting of exverts convened by the
ICRC_in February 1969

' With a view to completing the Report it proposed
to submit to the Interrational Conference of the Red Cross
on these subjects the ICRC had decided, in April 1968, to
surround itself with the opinions of experts who were
especially qualified, owing to their knowledge of inter-
national law or the political and military facts of the
contemporary world. This, moreover, is the usual procedure
followed by the ICRC in its legal work.

) It approached a score of personalities from a
series of different horizons, calculated to ensure wide
representation of every current of thought. Several of
them had already been approached by the ICRC at the time
of the 1966 consultation. The Committee stated that the.
meeting would be of an advisory and private nature, where
participants would voice their purely personal opinions.
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The meeting was held at ICRC headquartcrs from
24 to 28 February 1969. The following eighteen personalities
were able to attend throughout or part of the time :

- General A. BEAUFRE Paris
- Dr.M.BELAQUANE, Precsident of the .
Algerian Red Crescent Algiers
- Mr. A.BUCHAN, Director of the Institute
for Strategic Studies London
- General E.L.M.BURNS ' Ottawa - Geneva
- Prof. B.GRABFRATI Berlin (DDR)
— Ambassador E.HAMBRO Oslo - Genevsz
- Prof. R.-HINGORANT Patna
- Judge KEBA M'BAYE ' Dakar
— Ambassador L.I.MAKONNEN Addis—-Ababa New York
- General A.E.MARTOLA Helsinki - Nicosia
- Senator A.MATINE-DAFTARY - : Teheran

- Mr. 5.MacBRIDE, Sccretary General of
the International

Commigsion of Jurists Dublin - Geneva
- Prof. S. MERAY Ankara
— Prof. J. PATRNOGIC Belgrade
~ Prof. B. ROBLING | Groningen
— Mr. Marc SCHREIBER, Director, Human Rights

Division U.N.0. -~ New York

- Prof. R. TAOKA ‘ Kyoto
- Baron C.F. von WEIZSAECKIER Hamburg

In addition, three personalities who had been
invited but unable to attend on account of their work
communicated their opinions to the ICRC in writing or in
the course of subsequent conversations :

- Judge Christopher COLE Preetown (Sierra
v Leone)
- Ambassador E.GARCIA-SAYAN, President of
the Peruvian Red Cross Lima
- Prof. Nagendra SINGH New Delhi.

Tinally, five other personalities had regretfully to
decline the ICRC's invitation on account of their work. These
were Ambassador CASTANDDA (Mexico), Judge Isaac FORSTER (Dakar-—



The Hague), General KOWALSKI, M.D. (Warsaw), Judge Kisaburo
YOKOTA (Tokyo), and Professor Hans HAUG (Berne). ’

Ten meetings, under the Chairmanship of Mr.
Pictet, member of the ICRC, enabled reviewing the different
questions submitted to participants by the ICRC several
weeks earlier in the preliminary documentation. It is un-
necessary to enter into details here as regards the results
of these discussions, since Part II of the present report
deals exclusively with these.

It suffices to emphasize how fully the experts
showed themselves aware of the importance of the matters
submitted for consideration, endeavouring to advise the
ICRC and find solutions which would correspond to the fund-
amental aspirations of humanity. The ICRC desires at this
juncture to voice them its fullest gratitude.

IV. RELATIONS WITH THE UNITED NATIONS AND CO-ORDINATION
OF WORK |

The guestion of co-ordination between U.N.O.
and the ICRC (as pointed out in the previous Chapter) was
raised by the very existence of the Resolution adopted
at the Teheran Conference on Human Rights and still more
that of the General Assembly Resolution dated 19 December
1963, following it up, which entrusts studies entering in-
to the field of humanitarian law, relating to armed
conflicts, to the Secretary General of the U.N.O. The
latter is engaged in similar work at the request of the
International Conference of the Red Cross, where the |
Governments of States bound by the International Conventions
of Geneva also sit. '

These. Resolutions stipulate that the Secretary

General's studies shall be conducted "in consultation
with the TCRC and other appropriate international organiz-—
ations": but they give no other details as to the form

of this co-ordination, thus leaving it to organizations
concerned to decide. So far as concerns the discussions
of the ITIrd Committee of the General Assembly on this
point (1), they chiefly brought out a twofold desire of the

(1) See provisional Proceedings of meetings of 9 and 10 December
and of 12 and 1% December 1968, documents A/C.3/SR 1633 and
1634. ’ '



- 27 -

Delegates : dh the:one hand that the:concern for economy
avoid overlapping and, on the other, that the Secretary:
General keep c¢lose oontacU with the competent organlzatlons,

especially- the ICRC.

The ICRC had already established such close
contact prlor {0 the adoption of these Resolutions. In 1967,
and ‘again in 1968, it was in touch with U Thant and members
of his staff concerning the implementation of Resolution
No XXVIII of the 1965 International Conference of the Red
Cross. Furthermore, in its letter of 18 September, 1968, to
the Secretary General, mentioned earlier (1), theé ICRC,
when peinting out the, extension of its work, declared’ 1t—
self ready to assist Mr. Thant in the studles he would
have to undertake. '

... More thau this, follow1ng the December 1968
Resolutlon of the General Assembly, the ICRC wrote to Mr,
Thant on 16 January, 1969, officially 1nform1ng him of
the meetlng of experts. It added

"Naturally, the.reporu whleh the Internatlonal
- Committee will draw up as a result of this
consultation with experts will be at your entire
. disposal. In addition, we are prepared, if you
.so wish, to associate with the work of this
group of experts a personallty of 3 Jour own choos-
ing, qualified by his duties in the framework.
of the United Nations, and especially of the
General Secretariat, whom we would be pleased
to invite, in the same capa01ty as the other =
:partlclpants, and ‘whe- could give ‘you detalled
‘_1nformatlon of the results ot thls meetlng.

As a result the ICRC had the pleasure of
including among the experts the Director of the U.N,O.
Human Rights Division, Mr. Marc Schreiber, who took an -
active and valuable part in the meetlng.

At this still preliminary stage of the work
the following remarks ~can be added 1n regard to co-
ordination :

(1) See above, page 22 .
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In respect of the matters considered, the United Nations
has for long been concerned with atomic weapons from
numerous angles, including study of a possible Convention
designed expressly 1o prohibit their use (1). More recent-
ly, the Secretary General was instructed to draw up a

~report on the consequences of the eventual employment of

bacteriological and chemical weapons (2). The question
of these weapons is also an item on the programme of the
"Committee of Eighteen for Disarmament", from its legal
angle. (%)

Any humanitaerian law study relating to these

- weapons should therefore take account of the work

proceeding on the subject in the United Nations. The

ICRC meéeting of experts took up these problems in that
spirit. The Red Cross, however, which groups mllllons_

of members, hag always reserved the possibility. of
maklng its voice heard on these matters, as the express-
ion of public conscience, even if they are dealt with,
by other bodies.

As regards the other subjects to be studied, in
partlcular the humanitarian rules relating to the conduct

* of hostilities or those applying to intermal wars, these

have been considered by the ICRC for a long time past,
particularly the protection of civilian populations or
victims of non-intermational conflicts. Since 1953,
the ICRC has assémbled a dozen Oommlttees of experts
on these matters. (4) '

. See United Nations General Assembly Resolution No 2289 of

8.December,. 1967 (Conclusion of. a Convention on the
Prohlbltlon of the IEmployment of Atomic. Weapons)

Resolutlon 2454 adopted by the General Assembly on 20
December,l968 See Annex IX, page 027..

See Report of thls Commlttee to the United Nations dated
28 August 1968 document ENDC /236, page 4.

The ‘list of these Commlttees appears as Annex XVII see
page 065. S
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The work of other organizations on specific
points should certairly also be bernme in mind : fer
instance the World Veteran's Federation or the Institute
of International Law. Their work is referred to further

“on in connection with the discussions at the February
1969 Committee of -Experts. As pointed out in ' Chapter
IT (1), what is essential is to co-ordinate -all these
studieQ'so-aS'to'obtain the most effective results@

vb)fAS to the law creating process, the Red Cross, and in

particular the ICRC, has always appeared to the Inter-

national community spe01ally quallfled to undertake the
4?9reparatory studwesnﬂ

L For the ICRC thls quaLlflcatlon sprlng from
:long tradition, experience acquired notably in . preparing
the draft of the Geneva Conventions, and from the inde-
pendent and non-political nature of its action (as point~
ed out by some of the Delegates during the discussions
last December at the U.N.0. General Assembly). This
gualification alsc derives above all from a characteris-
tic which distinguishes the ICRC and the Red Cross
Societies from the other institutions working in this
field : the ICRC is also a body for practical action,
called on to carry out its humanitarian work in armed
conflicts all over the world. It is thus able to draw
information of great importance for the development of
humanitarian law directly from experience and observa-
tions in the field,

Once this preparatory phase concluded, however
studies transfer to government level -~ a new stage which
it is aliso for the Red Cross, and. especially the ICRC,
to initiate and promote, within the limits of their

. .resources; .in order to see the studies result in concrete
~reglizations. This ig not the place to deal within this
“i'phase. of a governmental nature; it will be alluded to
in connection with the remarks made by the experts whom
the ICRC consulted on the procedure in order to obtain
rules of positive law (2), and in Part III of this Re-
port (general conclusions of the ICRC).

c¢) Finally, it should be remarked that the studies re-
quested of the U.N.O. Secretary General in the

(1) See above, page 14.

(2) Part II, Chapter V.
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Resolution of 19 December, . not only relate to the develop-
. ment of humanitarian law, which is the subject of the
_ present Report, but also. to the "steps which could be
taken to secure the better application of existing human-
itarian international conventiong and rules in all armed
conflicts" (1), The consultation prov1ded for with the
ICRC. also includes this point. _

The very important question of the: application
of existing law, which in principle is not dealt with in
the present Report (2), in the first place concerns the
Governments themselves., The ICRC is nevertheless constant-
ly called on to consider this problem and to work, within
its means, to secure proper observation of humanltarlam
. law,. :

. For this reason it desired to. communlcate to the
Secretary General of the U,N.O., (apart from the Report
it is submitting to the XXIst International Conference
of the Red Cross on the "Implementation of the Geneva
Conventions"), a series of reflections and appropriate
comments on the means. for improving the application of
humanitarian law, with a view to making a maximum =~ -
contribution to the studies requested of Mr. Thant.

(1). Resolutlon 2444, 2, a) Annex X, page 030,

(2) Wlth the exception of the experts!'! discussions concerning
the development of ruleg designed to guarantee the
application of substantive law; see Part II, Chapter III, D.
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PART I1I

The Digcussions and Results

of the 1969 Meeting of Experts (1)

SCOPE OF THE MATTERS SUBMITTED TO THE EXPERTS

The preliminary documentation submitted to the

what should be understood by "Reaffirmation and Development
of the Laws and Customs applicablé in Armed Conflicts',
defined the object of their study. In order to confine thig
to fields where it seems specially necessary to develop and
reaffirm the law, the ICRC had proposed to leave aside

a) For international conflicts, - the' matters covered by the

5)

Geneva Conventions (conditions of the wounded sick, Shlp—

wrecked, as well as treatment of 1nd1v1duals falllng 1nto
the power or coming under the authority of the enemj)
As pointed out (2), these matters, are on the whole,
adequately covered by the 1949 Geneva Conventions;

For the remaining law applicable in cases of armed

conflict, the following subjects : rules relating. to the ..
outbreak or termination of hostilities and to .the non- -
hostile relations between belligerents (declaration of
war, parlementaires, capitulations, armistice, etc.)
rules relating.to enemy property; rules relating to sea

- warfare (including the question of blockade and prize

law); rules relating to hostilities between air forces;
finally, all the law of neutrality -

(1) Fdr'the'cdmposition of this meeting of eiperts, held at

the ICRC Headquarters from 24 +to 28 February, 1969, see
above, page 25.

(2) See above, page 10.
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_ The ICRC considered, without disregard to the
humanitarian aspects of these rules, it was less pressing
to update and clarify the law in those fields., It added
that other organizations could study some of these subjects,
especially the law of sea warfare, in view of its special
nature,

Consequently, the programme_required the experits
to concentrate attention, in the first place, on the rules
relating to

a) the use of wespons and means of war;

b) the protection of civilian populations against hostilities
and their conseouences;

~v-b) behav1our between combatants w1th a view to limiting un-

necessary sufferlng,

a) the sultable means of securing thé enforcement of the
above rules (reprlsals, sanctions, supervision, repression
of v1olat10ns) :

» In the second place, the ICRC.asked the experts

- to review the types of armed conflict to which the above
rules should apply. Alongside international and non-
Ainternational conflicts, the documentation had provided for
situations resembling previous cases, in one way or another:
hostilities conducted by the United Nations, guerilla and,
flnally, by extension, situations of internal disturbance
and tensions. With the exception of the case of international
conflict, the study was to bear on all the humanitarian
.rules appllcable in these situations. The ICRC had under-
‘lined that it was well aware of the relative nature of this
classification, essentially designed to make it easier to
~approach the quest¢ons, in practice, often no clear line

can be drawn between these. different 51tuatlons, which makes
the legal aspect more complicated and at tlmes renders the
application of these rules more difficult.

Finally, in the third place, the experts were
requested to give their opinion as to the channels and ..
procedures whereby the norms evolving from the discussion
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could be transformed into rules of positive law.

As will be seen, the questions relating to the
application of existing law, especially the Geneva
Conventions, were not included among the matters submitted
to the experts, (with the exception of d) above). It was
shown earlier that this is another problem (1), which is
so important and so comprehensive that it could be the sole
~ subject of a spe01al meetlng of experts, . -

The-opinion of-the éXpertév‘

: On the whole the experts approved the framework
suggested for their study, recognizing that these were the
fields in which clarification and development of law were
most necessar. Three points of this agenda, however, gave
rise to remarks on their part :

- Oné expert p01nted out that some aspects of- the law of
sea- warfare. also demanded somewhat urgent revision from
the humnitarian stand-point. Aocordlng to generally
accepted law, merchant ships ghould not ‘be attacked with-
out warning and if they are sunk their crew should be

- rescued. Technical developments, however, make it
‘difficult to observe. these rules: in particular the exis-
‘tence of wireless installations in the lifeboats, enabling
“the naval and air forces: of the belligerent to which the

- ship sunk belongs to receive warning, incite the opponent

- to atbtack lifeboats and their occupants as well, This
situation, which is inadmissible from the humanitarian
point of view, should be studled in order to flnd another

solutlon.

- In reafflrmlng the law of war, the 1mportance of repress—
ing infractions committed by omisgion-has- been -brought
out; this is a count of indictment often left aside in
Judglng war criminals., It was decided to deal with this
question in connection with penal sanctions (2).

"f;mLastly, it wag empha81zed that in-1imiting study to the
matters proposed, the Aimpression should be avoided- that
the other matters of the law appllcable to armed confllcts
had no humanltarlan character,_,

(1) See above, page 10.
(2) See below, Chapter III, D.
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Finally, owing to the wide scope of the programme
submitt€d for consideration and the relatively short time
~available (a week), the experts judged advisable to concentrate
mainly and first on the following points : general conception
of the problem (general discussion), the question of weapons,
the protection of civilian populations, non—international
conflicts and guerilla. Although the discussions were not

- 80 detailed on the other subjects of the agenda, they enabled

the ICRC to gather valuable opinions on the questlons raised
in the preliminary documentation. o

- I, GENERAT, DISCUSSION ON THE NECESSITY AND URGENCY OF
' REAFFIRMING AND DEVELOPING THE HUMANITARTAN LAW -
. APPLICABLE IN ARMED CONFLICTS

: Before turning to the different aspects of law
applicable in armed conflicts for tle experts' consideration,
the ICRC desired their remarks on the reasons which, in its
opinion, make the reafflrmatlon and development of thls law
necessary and even pressing on some pointe., The first part
of the present Report has already gone into some of these
reasons in Chapter II (1). It is therefore sufficient here
to summarize the six reasons explained by the ICRC in the
preliminary documentation for the experts., The discussion
on this subject was at the same time to prove the occasion
of a general debate which, -as will be seen, wént even beyond

the framework of the questlop put by the ICRC.

Here are the six reasons submltted to the experts:

TR 1. Existence of armed conflicts, & contemporary
reality : Among the reasons which in 1949 led = the U.N.O
International Law’ Commlttee rellnqulsh dealing with the

. revision of the law of war, was particularly the fear of

appearing to. lack confidence in the_pos81b111t1¢s of U.N.O.
to settle disputes between nations (2).If the peaceful
settlement of differences remains the primary objective

(1) See above, page 4 .

(2) See Report of the Internatlonal Law Comm1581on
UNC Doc A/CN 4/13 of June 9, l949,»p. 8,
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of the international community, this fear no longer seems

to be grounded, It should now be admitted that the strength-
ening of humanitarian law is in no way incompatible with

the search for peace (1).

2., Contribution to peace : The ICRC has always
considered- th%t the proper observance of humanitarian laws
and customs in armed conflicts was calculated to safeguard
the values'OI'manklnd and thus facilitate a return to peace. This
idea “wasg oonflrmed moreover, in one of the considerations:
in the 1966 U.N.O. Resolution on the Geneva Protocol (the
‘observance of rules on the conduct of warfare "ig <in the -
“interecst of malntalnlng the standards of 01v1llzatlon"’(2)

5. Safeguard of the international community :
The- development of ‘technical means has led to the idea of
ptotal warfare. This could involve the complete degtruction
of the énemy State and all the human values it offers civile
azatlon. Tt is therefore tnecessary that deflnlte NnoYms y
sufflClently rooted in the peoples' con501ence, oppose fatal
_"e8calatlons”

' 4, Inadequacv of the daw applleable to armed
confllcts in relstion 1o present conditions ¢ The first -
part of this Report describes the situation of humanitarian
law applicable in armed conflicts and the points on which
it is inadequate (3). True, there are customary ruleg and
the fundamental principles of The Hague Conventions retain
+ their fulls value, But different views are..possible and
"frequen% Iin-both” 1nteppretatﬂon and application when it
comes- to pr1n01ples and-custons, As was reminded in’ the
1966 United Nations Resolutitn orn the Geneva Protocol;
"strict observance" of the rules is in the interest of the
maintenance of peace., Strict observance 1mp11es sufficient-
r.ly detalled ruleeu

5;  Dlsparltv between the Geneva Conventlons
and other law applicable to armed conflicts : The first
part .of the present Report also explained of what this

(l) On. bhls subJect see. Part I, page lO-Qlll"
(2) See text of this Resolutlon, Annex VII page 022

(3) See above, page 6.
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,dlsparlty consisted (l) The ICRC had emphagized it in the
preliminary documentation, stating that it had observed.
through experience the unfortunate effects of this disparity
as regards the application of the Geneva Conventions. This
application does not depend in law on the observance of

the other rules, but it is cuite ‘¢lear that in practice the
belligerents are led to consider the law of war as a single

wholea

: : 6. Expansion of the international community :
Iin view of the very time-worn character of The Hague rules
. that are still valid, the imprecise nature of the customary
rules, numerous States having newly acquired independence
may experience some difficulty in ascertaining precisely
the rTulés %o be obseérvéd, above all if their leaders
have in mind the contrary . practloes of older nations. Thus
the necessity of reaffirming and defining these rules by
instrurents and procedures. in which these new States will
be assoeciated, : .

The experts' oplnlon
_ In general the experte recognlzed the neoeSS1ty
“and urgency of reaffirming and developing the law under
consideration and approved the different reasons given by
tne ICRC, As will be seen, they added remarks on certain
points.,

The general discussion largely centred round what
should be reaffirmed and developed and the procedure to be
followed

The experts first mentioned a certain number of
texts (international Treaties, conventiondl provisions and
resolutions of international organlzatlons) which in their
opinion- should Form: the- basie of their-discussion on this
question. The famous '"Martens: Clause" appearing.in the.
preamble to The Hague Convention IV, of 18 October, 1907,
was initially mentioned:

(1).See above, page 6 .
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"Uritil a more complete code of the laws of
war has been issued, the High Contracting
- Parties deem it'expedlent to declare that, in

cases not included in the Regulations adopted
by them, the inhabitants and the belligerents
remain under the protection and the rule of
the principles of the law of nations, as they
result from the usages established among
civilized peoples,from the laws of humanltj,_
and the dlctates of the public conscience.

The spirit of this_clause? it was~reminded,re4
appears in all The Hague Conventions and those of Geneva;
the clause is also referred to in Resolution XXIII of the
Teheran International Conference on Human nghus (Apr11~ L
May 1968) (1).

_ In addition to The Hague Conventions (1899 and
1907) (2), the Geneva Protocol of 17 June, 1925, on the .
Prohibition of the use of asphJX1at1nb poisonous or '
similar gases or bacteriological means (3) the Geneva
Conventions. of 12 August, 1949 (4) and The Hague o
Conventlon of 1 May, 1954, for the Protection of Cultural
Property in the Event of Armed Confliet (5), some experts'
mentioned the Convention on the Prevention and Punlshment
of the Crime of Genocide, dated 9 December 1948 (6), the

(1) Annex VIII, page 024 .

(2) Carnegie Foundation for International Peace, "The Eagme
Conventions and Declarations of 1899 and 1907” New
York, Oxford Unlver81ty Press, 1918 A

(%) League of Nations, Treaty Serles, Vol. XCIV 1929, _
No 2138, _ '

(4) United Nations, Trea‘by Series, Vol. 75, 195_0, No 970 -
973, page 31. '

(5) United Nations, Treaty Series, Vol 249, 1956 No 3511,
page 240. o ,

(6) United Nations, Treaty Series, Vol. 78, 1951, No 1021,
- page 278.
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Convention on the Elinimation of all Forms of Racial
Discrimination, of 21 December, 1965 (1) as well as the
principles of international law confirmed by the Charter
of the Nuremberg Tribunal and in the Judgement of this
Tribunal (2). The importance of Article 2 of the
United Nations Charter - prohibition of resort to force -
was stressed and some laid emphasis on the Universal
Declaration of Human Rights (%) and the international
Covenants on Human Rights (4), which it was said constitute
a series of civil and political rlghxs very closely bear-
ing on the subject of the meeting's discussions.

Finally, the experts drew attention to
Resolution XXVIII of the XXth International Conference
of the Red Cross (5), Resolution XXIII of the Inter- -
national Conference on Human Rights (Teheran, April-May,
1968) (6) and especially Resolution 2444 (XXIII) adopted
on 19 December, 1968, by the General Assembly of the
United Nations on the regpect of human rights in armed
conflicts (7) (Resolution which confirmed the two previous
Resolutions). The legal force and compulsory character of
such resolutions, it is true, are the subject of
controversy. It must however be admitted that, unanimous-
ly adopted, they have real weight. This is the case in
particular of Resolution 2444 (XXIII) referred to above.

(l) United Netions, Monthly Chronicle, Vol. III, No 1
January 1966, p. 117. . S

(2) See these principles as formulated by the United Nations
International Law Committee, Annex XVIII, page 068.

(%) United Nations publications, sales No 1949, I-3.
(4) United Nations, Monthly Chronicle, Vol. IV, page 41.

) Annex XII, page 034,
(6) Annex VIII, page 024,

(7) Annex X, page 030.
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Having enumerated the texts which in their
opinion should be taken as a basis for the discussions,
the experts turned to the following two gquestions

a) What to reaffirm and develop °?
b) How to reaffirm and develop ?

a) What.to reaffirm and develop ?

. (one of the experts, speaking as "the devil's
advocate", wondered whether it was still possible to take
the root principle of humanitarian law as a basis : the
distinction between civilians and combatantsﬁ In present
circumstances, is there anything to reaffirm if such a
distinction is adopted as a starting point ? The. change
of situvation is due, according to him, to two developments,
one- technlcal the other polltloal i »

o0 ThlS expert referred in- partlcular to what he' j
termed the "coercive war'". According to this theory, -
defended by some authors, non-combatants are not only
targets but essential targets. It is by taking them as
objectives that surrender of the opponent is calculated,
Is this not precisely the case with the tombing of the
civilian population or acts of - terrorlsm ?

Most of..the .experts, dlscardlng this extrene
theory, congidered their study should not set out from
the worst situation and the lowest standards, as other-
wise it would lead.nowhere. The standards States still
lookeéd on orflclally as valid should ‘be taken as a starg-
ing p01nt9_1 e, notably the dlfferent texts. .referred to:
above ‘rimplicitly (the Geneva Conventions) or eXpllcltly
(Resolution 2444 of the United Nations):these texts, on,
the- cont”ary, fully recognize the distinction between .
combatants and the 01v111an population,

T t was also underlined that until law was
amended and new law.accépted, modern military techniques
were submltted to existing law. For a State to declare that
’ex1st1ng law is outdated’ owing to" the invention of new . i
methods of warfare is therefore entirely contrary to
reason and to any accurate legal conception. It was
also emphas1zed that praotlces contrary “to this .
law. such " as had been encountered ~in.armed Qfxﬂg;{@gbv,~
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conflicts were not in themselves sufficient to form new
customary rules : it is generally admitted today that
the obligatory nature of custom presupposes two factors,
a material factor (prolonged and constant repetition of
the same external aotlons) and a psychologlcal factor
(the conviction of- the” subgects of the law that these
actions, are obligatory according ‘to law.

Some experts stated that it should not be a
matter of purely and simply reaffirming the provisions
as a whole (The Hague Conventions and the Geneva Protocol):
only certain norms of these Conventions and the rules of
a humanitarian character they contain should be reaffirm-
ed, One remarked that while a great deal could be taken
from these texts the wording of some of the still entire-
ly reasonable and valid pr1n01ples no longer appeared
adequate. :

b) How to reaffirm and develop ?

The experts 1ndlcated gseveral posgible
approaches.

In the first place a choice must be made between
two general approaches : one: giving priority to human-
itarian requirements, the other giving priority to the-
necesgities of war. The first, for example, is to be
found in the Preamble to the St Petersburg Declaration (1);
it states that the Governments have fixed",.. by common
agreement, the technical limits at which the necessities

of war ought po yield to the requirements of humanity...".
"The second; ‘Whlch appears in articles published since
1945 and has been adopted by a certein number of persons
in our days, considers that in the long run international
law and inter-State relationships will be better guarante-
ed by a realistic recognition of the nature of war and
the adoption of rules not going dead against the practices
of belligerents. According to this second line of approach,
the technical developments related to war have to be
considered first and the rules and customs adjusted to
this development. | ' :

(1) See Annex I, page Ol .
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‘In view of the development of all kinds of
weapons (atomic, chemical, bacteriological) it seemed
to several experts that this would be impossible for
conflicts resorting to such types of weapon.and in
particular nuclear weapons : while even military exoerts
are incapable of foregeeing the forms atomic war could
agsume and its consequences, how can anyone talk of
adapting norms to such problematical realities ? In
their opinion, therefore, the seoond approach should be
rejected and the first adopted : the requirements of
hunanity come before- the necessities of war, A passaﬁe”
from a Judgement of the International Court of Justice
was quoted. This refers to "...certain general and well-
recognized principles, such as the elementary consider-
ations of ‘humanity, which are still more absolute in time
of peace’ +han in time of war..." (1),

"LFor some experts,:however, the“resirictions
laid on the conduct of hostilities are the result of a
neceggary balance between the requirements of war and
those of humanity. They nevertheless admitted that the
development of new weapons could affect this balance, .
which would have to be readjusted sc long as mllltary
necessities remein realistic and reasonable. ; ‘

s

1

The question was also ralsed. as to Whether the
Aeetlng should above all concentrate on ex1st1ng law o7
“on desirable law for the future., It is the probiem of
"de lege lata or "de lege ferenda". Most of ‘the. partlclp—
ants considered the meeulng>should work towards. the |
future in order to be useful. There is of course no
question of introducing entirely new law in this field .
_ but rather of developing and defining in specific rules
what often impiieitly exists in the general principles
or in customary rules. T L o

It was pointed out +that :the questions with which
the meeting wasg concerned : the.conduct of hostilities,
the use of weapons and the problem of .conflicts of a non-
international character, placed tke committee if not;be—
fore a legal vaccuum.-at least in‘the»sphere'predominatéd

(1) I.C.J. Straits of Corfou affalr. Judgment of 9 April,
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by international custom, But this custom is often subject
to discussion and raises problems.on which qualified
publicists are not unanimous : the meeting's discussions
could therefore help to consolidate this custom. Some
~experts however stressed. that the committee should remain
realistic and above all consider what could be obtained
rather than What it would be theoretically desirable to
obtain, . .

Some experts referred to the fact that in
modern 1nternatlonal law, war, the regort to force, are
prohibited. The basic rule is contained in Article 2 (4)
- of the United Nations Charter, stipulating :

- "A1l Members shall refrain in their inter-
national relations from the threat or use of
Torce against the territorial integrity oxr
political independence of any State, or in any
other manner inconsistent with the Purposes
of the United Nations”,

One of the experts considered that this pro-
hibition should constitute the starting point for the
meeting's discussions, while admitting that it was
difficult to define all the consequences of this pro-
hibition on the law of war. In any event it was
impossible to discuss the law of war today as it was
discussed in 1907, not only because methodsg and weapons
- of war have changed but also on account of the prohibition
to resort to force. If this is forgotten, by regulating
war it is inferred that limited war is accepted, and,
he added, the meeting should not accept war under any
-form whatsoever.

On the contrary, realizing that armed conflicts
exist, and a danger of whole peoples' extermination by
v_modurn weapons, the meeting should endeavour to formul-
ate additional rules to strengthen the existing
prlnclples and, at the same time, the fight against
_war.: it was in this sense that paragraph 2 b) of the
,Unlted Nations General Assembly's Resolution 2444 (1),
stating the need for additional humanitarian rules,
should be interpreted.

(1) See Annex X, page 030,
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It is true that the Charter itself admits
certain forms of war, such as defensive war (Article 51)
or wars of collective security (see in particular Art. 53).
Moreover, according to a fairly widespread opinion to-
day, "wars of liberation' are not or should not be for-
bidden,

The United Nations, it was underlined, had also
considered the law applicable in armed conflicts and had .
reaffirmed the Nuremberg principles (1). The General
Assembly's Resolutions had recalled the Geneva Protocol .
of 1925 (2) and the United Nations was at this time - .
particularly concerned with chemical and bacteriological.
war, on the political level of disarmament. Furthermore,
in 1954, the Convention for the Protection of Cultural
Property in Event of Armed Oonfllct had been concluded
undey the au8plces of UNESOO :

One expert was of opinion that the Unlted ‘
Nations in taking up such problems -had approached,themﬂ;
from the angle of Human Rights. This was an approach .
to note : the Declaration of Human Rights and the Inter=.
national Covenant on Human Rights form a code proposed
by the United Nations to the international community and
constitute a set of civilian and political rights touch-
ing very close by on the subject of the meeting's discuss-
ions. He emphasized that in these texts the distinction
‘between peacetime and wartime did not exist. He also re-—
minded the Committee that, similarly, in the Convention -
on Genocide (3) the Contracting Parties had confirmed -.
that genocide was a crime’ against the law of nations,
whether committed’ in time of- peace or of war. All these texts
make no dlstlnct;on between the dlflerent ”81tuat10ns -of
armed COIlfllC‘t &} J e B srdc T S

(1) Resolutlon of the General Assembly 95 (I) of ll December
1966,

(2) Resolution of the General Assembly 2126 of 5 December
. 1966

(3) In partlcular various Artlcle in the Universal’ Declaration
of Human Rights (such as Articles 2,3%,5,7 and 12) and of
the Covenants relating to human rights (in'partioular
Articles 4,6,7,8,11,15,16 and 18), were mentioned,which it
was pointed out concerned the discussions of the meeting.
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The experts raised several questions of term~
1nologx They congidered that a reaffirmation of the legal
rules could not always be made using the old terms (1).
‘The® formula ",.,.by virtue of the principles of the law
of" natlons,‘ﬁs they result from the usages established
among 'civilized peoples..." in the Martens clause (2) . .
was quoted as an example. Were not the civilized. nations,
added some of the experts, those who had most often
v1olated the rules they had proclalmed ?

Furthermore, a delegation to the United Nations
General Assemlly had declared during the discussion of
the draft of Resolution 2444 (3), that to its mind the
principles set forth in that tcxt were not fully
satisfactory, especially because the first implied the
right to use means to injure the enemy (4), It was re- -
called that, during the course of 1ts work, the v
Institute of International Law had decided to rofraln

from employing the word ”rlghtﬁ in cases of this type.

Some experts stated that it was not so much
large international conflicts which interested the meet-
ing : owing to. the developments of military science, these

conflicts would engender such destruction that one should
be somewhat sceptical as to means of attenuating them;

it is therefore the many conflicts which have not this .
world nature or this character of war in the traditional -
sense that should be the centre of the discussion.
Special-attention should be given in this connection to
the discussions concerning Article 3 of the Geneva
Conventions relating to non-international conflict, .and .
the development of this provision.

(1) See also Chapter ¢ below (behaviour between combatants)
page 76

(2)
(3) Annex X, ‘page 030
):

(4

See above, page 36

United Natlons, General Assembly,_ZSrd session, Prov131onal
Proceedings A/C.3/SR/634.
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Finally, the experts commented on the two
following questions:

c) En;axgement of the international communit

. , As has been seen, the-enlargement of the inter-
national community is one of the reasons given by the ICRC
for the necessity and urgency of reaffirming and develop-
ing the law in question (1).

Various remarks were made in this context with
regard to the application, or more precisely the possibility
_.0of applying The Hague and Geneva Conventions. Many States
“have acceded to independence in the last nine or ten years.
.- For most of these it is difficult to know whether The Hague
"Conventions are or are not applicable. The situation is-
different and clearer as regards the Geneva Conventions
since Several of these States have made a ddJdaration.of
continuity or will have an opportunity to do so. In fact,
is it not one of the first acts of new States after acqui-
ring their independence to become members of the Red Cross
community and officially show that they recognize the va-
1idity of the Geneva Conventions ? ‘ : :

- In the past, The Hague Conventions were applicable
in most of the African territories, as they then formed an
integral part of a mother-country which had signed these
Conventions. Today, having become independent, these States
have not always explicitly menifested theirrwill to continue

to be governed by them. !

The important problem of the acceptance of in-
ternational law under internal law in countries where edu-~
cation is not yet general was also spoken of : What methods
would be suitable to make the essential principles of hu-
manitarian law understood and admitted ?

While approving what had Jjust been said with
regard to the need of considerable propaganda in develop-
ing countries_toc obtain respect of the law of war and
human rights,ybther experts remarked that it should not
~ be forgotten that the laws of war are also customary law, com-
pulsory for all States, and therefore even for those which
have not acceeded to or have not ratified .The Hague Conventions.

(1) See above, page 36.
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Finally, it was said, it is just as important
to remind older States of their duties in this respect,
Is it not these which possess the great weapons ABC, the
-.most dangerous for the survival of humanity ?

d) Are humahitarian principles prejudicial to peace ?

" One of the experts put the following question :
can the "humanizing" of war contribute, from the military
angle, to its outbreak ? Is it not in a way encouraging
limited warfare to restrict it by humanitarian law ? Would
not a State be tempted to engage itself in war knowing
that humanitarian law would be applied ? This question
wasg replied to in the negative : it is not a decisive
factor in armed conflicts as we know them at present.

Some experts emphasized the complexity of the
guestion if it is regarded from the viewpoint of
"dissuasion" : there is no doubt that the introduction
of ideas of limited warfare conducted "humanely" weakens
the concept of nuclear dissuasion which has also been
said to contribute to peace between the Great Powers.
But this meant entering into the whole huge problem of
atomic weapons, which the meeting preferred to examine
specially in connection with prohibited weapons (1).

(1) See below, Chapter III, A.
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IITI. THE DIFFERENT FIELDS TN WHICH SUBSTANTIVE LAW. SHOULD
BE___DEVELOPED

A, PROHIBITION OF "NON-DIRECTED" WEAPONS OR WEAPONS
CAUSING UNNECESSARY SUFFERING

The Red Cross cannot remain indifferent to the
means of combat employed by belligerents. As will be seen
later, it has taken Up position against certain weapons -
on several occasions. True, as onc of the experts re-—
minded the Committee, weapons in themselves are never
"humanitarian®, Nevertheless, distinctions have been

‘made between them for a long time past.

Some means of war, owing to the indiscriminate
nature of their effects or their imprecision, strike
those who should be left outside the fighting : wounded,
sick, women, children, etc. They are often termed "mass
destruction" weapons, especially in the United Nations
Resolutions; the ICRC and the Red Cross sometimes call
them "non-directed" weapons. Other weapons, although
precise, have appeared to entail unnecessary suffering
and have been prohibited by the international community
(e.g. dum~dum bullets) (1),

Y&n general - and the experts repeated this -~
two great principles already formulated in The Hague
Conventions, continue to govern the use of weapcns : "The
right of belligerents t6 adopt means of injuring the
enemy is not unlimited".(2). This principle was again recent-
ly confirmed by the U.N,O. Resolution of 19 December,
1968, 'The second principle prohibits the employment of

(1) Hague Declaration of 29 July, 1(99, prohibiting the
use of bullets "which expand or flatten in the human

bodye.o

' (2) Hague Regulations, Article 22.
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"grms, projectiles or material calculated to cause un-~
necessary suffering".| (1)

Apart from cases where these principles have

- materialized in specific prohibitions, it is however some~
times difficult to say to what extent a particular
weapon falls under the scope of these general norms. In
the Declaration of Saint-~Petersburg of 1868 (2), the
signatory Governments reserved the right “to come here-

- after to an understanding whenhever a precise proposition
shall be drawn up in view of future improvements which
science may effect in the armaments of troops™., Un-—
fortunately, this intention has only very incompletely
been realized, either because specific prohibition is
lacking for weapons such as incendiary means, or because
negotiations have not yet led to specific prohibitions
(atomic weapons), or again because the Conventions adopt-
ed have not been accapted by all (asphyxiating gases)

The ICRC thereforu con81dered it advigable
to draw the experts attention in its preliminary
~documentation to three types of weapon which have. part-
icularly concerned both public opinion and the Red Cross:
nuclear -weapons, bacteriological snd chemical. weapons
and napslm, It did not intend by this to imply that
concern should be confined to these means alone. As will
be seen in the general conclusion to the present Chapter,
several experts considered the role of the Red Cross to
consist not so much of dealing with one or other specific
weapon as of drawing attention to and strengthening the
general rules llmltlng their use, in the 1nterests of
..humanltv. : -

(1) Hague Regulations, Article 23, e). In the article
. quoted above, page 5 Meyrow1tz clearly demonstrated
. in this connection that, the French text, the words
"propres a causer des meux superflus” have a wider
significance than the usual English translation of this
provision "arms... calculated to cause unnecessary suffering.'.

(2) See text of this Declaration, Annex I, page 01,
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1. . Atomic Weapons

ey @20 axes i e A e RS it et S e A

The problem
In the prellmlnary documentatlon the ICRC

put a questlon ‘of procedure rather than subgtance to. the
experts.. Before the question was considered, however, it
wanted to point out that, since 1945, the Red Crose had
never ceased to show concern in respect of nuclear weapons,
in particular by several Resolutiong of its International
Conference. These solemnly called on the Powers to reach
**an-agreement proscribing recourse to such weapons.

' _ ‘The ICR“ itself had conveyed its anxiety for
the future of Red Cross work in face of. the development
of war techniques to all the National- Societies as. ‘early
as September 1945. Again, in its Appeal of 5 April, 1950 (1)
~("atomic -weapons and non-directed weapons™) .to. the .States
- Parties to the Geneva Conventions, it had otressed ‘the
'“1ncompat1b111ty between these recently 81gned Conventlons

:and the employment of the atomic bomb, requesting the

Governments to make every possible effort to reach an
_agreement on the prohibition of this weapon and of "non-

T directed™ weapons in general, as a natural complement

" to the Geneva Conventions and: the 1925 Geneva Protocol.
Finally, its Draft Rules of 1956 for the protection of

. civilian populations had again marked its point of view,
_ fesp001ally Artlcle 1.4 of these. (2) -

L - In 1ts prollmlnary documentatlon, hav1ng thus
drawn attention to the successive occasions on which it

" had taken up position on th*s matter, the ICRC made the
following observations )

On the one hand, the question of nuclear
weapons is dealt with in detail and from its various
aspects by the United Nations or by specialized agencies.
These have adopted Resolutions on the subject (3) and
are examining the possibility of convening a special

(1) See text of this Appeal, Annex XIII, page 036

(2) See text of Draft Rules, Annex XIV, page 040
(3) See in particular Resolution adopted in 1961, Annex VI
page 019, (of the seven resolutions relative to disar-

mament adopted by the General Assembly in December 1968,
four bear on questions connected with nuclear weapons).
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Conference for the specific prohibition of the atomic
weapon . On the other hand, since Hiroshima and
Nagasaki, no atomic weapons have been employed and for
gome people their use now appears very unlikely. But,
and this is a decisive fact, wars conducted without the
employment of atomic Weapons are stlll rife and cause
many victims.

_ In these circumstances, and this was the
guestion put to the experts, ghould not the efforts to
develop humanitarian law be directed in the first place
to the rules applicable in the types of conflict at
present taking place. This in no way implies relinguish-
ing the hope of total prohibition of nuclear weapons, .
The ICRC s question therefore related to a matter of

P R eas gt ’

The éxpérts' opinion

wo ‘This question gave rise to a lengthy debate;

only the essential points can be mentioned here; with
the risk of sometimes simplifying to the utmost verj
subtle and interesting shades of opinion.

a) Several experts, spe01allzed by lengthy studies of

. the question of nuclear weapons, gave a pogitive reply

" of principle.to the question put : "Yes, the main efforts
should be directed towards rules for thée conflicts which
the world is experiencing for the time being". To justify
this opinion, they notably gave the follow1ng reasons

- At the present time, owing to the technical development
- of atomic weapons, the Powers possessing these have reached
" a sort of equilibrium in dissuasion, which makes a
‘nuclear war improbable for the moment. This situation
equally applies to what are termed tactical nuclear
. weapons, But 1t is a matter of tacit, informal under-
standing; there is nothing to be gained by trying to
consolidate it by prohibitions of a legal character,
which would probably not be accepted and might even
have the contrary effect,
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Further, the question of nuclear weaponsis so closely
allied with the policy of the Big Powers and dis- g
armament that really to remedy the threat thése weapons
represent not only they but war itself would have to

be attacked. It is by avoiding major wars that recourse
to such weapons will be avoided, Until these remote
.goals are achieved, it is therefore advisable to aim

at those easier to.attain, like the founders of the

Red Cross, 5o

fﬂoWever contradictory it may appear, there is thus a "

certain dvalism to be obgerved in the attitude towards
thies matter : on the one side,’ it has to be admitted

" that the threat of a total.atomic war, i.e. reciprocal

b)

"dissuasion", undoubtedly contributes to maintain pedce;
this ig a. s1tuatlon which legal prohibitions should not
interfere WlthJ On’ the other side, it must be endéavour-
ed to obtain fthat limite to the conduct of hostilities

in localized and "non-atomic" conflicts should be
accepted, possibly by means of legal norms.

The majority of the experts, however, without giving

an entirely negative reply to the ICRC's question, v01oed
reservations and fears, in partloular the following : o

It is dangerous to let the idea that nuclear war is at v
present "unthinkable" .take root in public opinion, when
unpredic¢table facts might modify the present equilibrium
more rapidly than imagined and one day lead a belligerent
to employ nuclear weapons, This equilibrium is uncertain
and everything should be. done to 1nstal a s1tuatlon

which is more secure. j ’ SRR

By giving priority %o the humanitarian law applicable : .

in "non-nuclear conflicts", the Red Cross must at all.COStS’
avoid aeating the impression that it is less concerned’ o
than hitherto by this great threat. On the contrary,

~ite moral pressure should be maintained, to 1nfluenoe

the oreatlng—prooecs of the doctrlne.

Thls pressare should be exercised a fortlorl

in that public opinion sometimes believes that tactical
and "clean" atomic weapons somewhat similar to so termed.
conventional weapons can. be emplOyed But in this. respect
the most recent studles, as was oonflrmed by the experts
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specialized. in the subject, have shown that the

consequences of such employment were impossible for
strategists themselves to foresee and that the
"iscriminating' employment of atomic weapons appeared
increasingly less conceivable; an-ad hoc report by the
United Nations Secretary general in October 1967 (1)
aiso mentions this.

~ In leaving aside the nuclear weapon and nuclear dissuasion,
the impression ghould be created that less importance is
attached to the fate of the inhabitants of developing -
countries where armed conflicts are at present in course
than. to that of the populations of other areas. World
solidarity has to be respected and it is not these couvnt- .
rieg which, in experiencing wars sometimes "fed™ by others,
snould bear the costs of a "balance of terror”

- Minally, the dlsadvantages of having two simultaneous
tynes of morals in the international community, was
stressed : tolerate on the nne hand that more or less
official mouthpieces threaten to exterminate the adversary
by mass destruction weapons at the cost of so many
innocent vietims, and on the other demand that ideas of
discriminating conduct of operations and respect for the
disarmed opponent should be proclaimed and accepted
already in peacetimé for "non-nuclear" conflicts. Threats
0% mass destructlon ‘can only weaken 1nternatlonal morals.

A1l the experts who took this view therefore-
considered -it necessary for the Red Cross to maintain and
reaZfirm its previous positions, emphasizing its important
moral role, In their opinion, the Red Cross should continue
to show  that the employment of nuclear weapons would be
contrary to existing international law or at least to -
essential humenitarian principles, as it did in its Appeal :
of 1950, There is no shortage of texts on this point and
the experts put forward as examples some of the basic
prov181ons of the 1907 Hague Regulations, the stlpulatlons
in the Geneva Conventions ensuring the protection of '
hospitals, the 1925 Geneva Protocol, the 1961 United Natlons
Resolution referred to earlier, and also the Decision of
a Japaneee Oourt in 1965, con81der1ng the atomlc bombardmentuu

(1) Report by the Secretary General'on the coﬁsequehcee of
the possible employment of atomic weapons"
UNO Document A/6858 of 10,10,1367 .
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*of Hiroshima as unlawful (1).

c) Flnally, some experts considered that the ICRC should
start out from more general principles (2), especially
the point of view that weapons endangering civilian
populations should never be employed, since they are un-
able to distinguish between combatants and civilians.
Article 14 of the ICRC Draft Rules of 1956 appeared to
them to constitute a minimum in-this respect (3).

y Tt was also pointed out that while the Unit-
ed Natlons Resolution of 19 December, 1968, had not
reiterated the fourth principle proclaimed by the XXth
International Conference of the Red Cross ("that the
general principles of the law of war apply to nuclear
and similar Weapons”) (4), it nevertheless retalned its

own value.

Conclusions of the ICRC

: There remained therefore a divergency of views
among the experts as 1o whether it was at present advis-—
able for the ICRC to propose new rules and precise legal
prohibitions in respect of nuclear weapons. On the other
hand, they all agreed that the Red Cross should in no
case relax pressure at the moral level and the level of
humanitarian principles on public-opinion and the Great
Powers, with a view to the latter achieving rapid, even
partial, solutions as regards their present endeavours.,
Such solutions could take the form,: for example, of total
prohibition of atomic tests or the formal prohibitions
of atomic weapons under an ad hoc Convention, or again

- even of a sort of undertaking never to be the first to
- employ -such weapons, subject to eventual reprisals against
“““such employment; this solution would be equivalent to

“Yhat which exists for bacteriological and chemical
weapons and Would at least have the advantage of conforming

. (1) See R.A. Falk, "The Shimoda Case", American Journal of

-fInternatlonal TLaw 59 (1965), page 786.

" (2) See below, page 63 the main passages of the text they
proposed as a guide,

(3) See this Article, Annex XIV, page 040 .
(4) See on this subject supra page 19.



'.fémere*elOSely to'theibasic‘prineiples of law and morality.

= Ultimately, the experts answer to the question
of procedure put by the ICRC slightly changes the angle
from it wase thinking of dealing with the question of nuclear

weapons; it is no longer so much a matter of priority as
of different levels., In reality, the Red Cross-should .

‘work simultaneously on both planes .: on the moral 1evel

it should continue to proclaim that the employment - of
atomic weapons is incompatible with the respect due to

the persons protected by the Geneva Oonventlons and to
non-combatants in general. It should therefore persist

in and even increase its pressure in urging the Govern-
ments to fimd concrete solutions of the threat implied

by nuclear weapons, making it understood.-that it reserves
to itself always +to the question from the legal angle.
Simultaneously, on the legal level, it should concentrate

~_on the development of the rules designed to protect the

"’human person durlng wars . of the present typer

2 Bacterlologlcal and chemlcal Weap0ns ;E;v

The problem

"Far from mitigating the suffering- 1nvolved by War,
. geientific progress in the field of aeronautics,
o pallistic projectiles and chemlcal weapons, have
~lonly increased it and above all extend it to the
-whole population, with the result. that war will
- goon-simply: become a means of merciless general
destructlon,\eu SRR

L. We, desire to- protest today agalnet a barbarous in-

S pnovation which science tends to perfect, i.e. render
increasingly murderous and ingenious in its cruelty.
Nemely, the employment of* asphyx1at1ng and poison

. Igased, the use of which it appears is to be -extended .
in proportions unimaginable hltherto"

o These are the terms in whlch the ICRC denounceq
the employment of asphyxiating -gases in January 1918.. The !
Red Cross has therefore concerned itself with chemical and
bacteriological warfare for a very long time., Its concern



is manifest in the Resolutions adopted .on more than one
occasion by the International Conference of., the Red
Cross., It was. therefore greatly. relieved when in l925

the Powers-oconcluded the Geneva Protocol (1) conflrmlng |
the prohibition of gases and extending this prohlbltlon o
to bacteriological means of warfare, and the Red Cross
decided to work for the fullest and widest ratification

of this diplomatic instrument. In its Resolution. No. XXVIII
the .XXth International Conference of the Red Cross once
more eolemnly stated this position and on that basis the
ICRC wrote in 1967 to all the States not yet Parties to
the Geneva Protocol (2). o o

’Whlle, fortunately, chemical and bacterlologlcal
weapons were: nod employed during World War II, the :
prohibition of gases: by. the.Geneva Protocol Wae not_entlre—
ly respected. It was violated on a mass scale in a
preceding -conflict and minor. infractions were repeated,
irrespective of the use-made of so-called non—p01sonous
gas; illegal for some and-: authorlzed for others. Further-
more, press articles. and the rumours that are 01rculat1ng
concerning the preparatinns being made by some Powers to
develop increasingly effective chemical and bacteriological
means cannot fail to dlsqulet the Red Oross and publlc
oplnlon in’ general - . :

P Suoh anx1ety hae also been expressed 1n the
Unlted Natlons. In 1966 .an important Resolution was.
unanimously adopted requesting strict observance by all
States of the principles and objectives of the Geneva
Protocol (3).Furthermore, in December 1968 thé Gerneral
Asgembly -of the U.N.O,;-"considering: that the possibility.
of the use of chemical and bacterlologlcal weapons .
constitutes a serious threat to mankind", acted on a
suggestion of the Committee of Eighteen on Disarmament
and requested the Secretary General to. prepare a. con01se

(1) See text of Protocol, Annex III, page 09 . Tt should be

borne in mind that thls wag, ooncluded in the framework of
 the League of Nations during a conference on the control
'-]fof the 1nternatlonal trafflo in arms,

(2) See in Annex ITII, page (X)the number of States Partles
to the Protocol.

(3) Resolution No. 2162 of 5 December, 1966, see text in
Annex VII, page 022 :
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report on the effects of the possible employment of such
weapons (1). The Group of experts appointed by Mr. Thant
to draw up a report has already met twice. The ICRC
supplied it with some documentation and the very full
studies carried out in this field by the Stockholm Inter-
national Institute for Peace.and Conflict Research are-
also available to it (2). The Committee of Eighteen for
Disarmament itself, moreover, has placed the question of
bacteriological and chemical weapons on its Agenda-(B).

: After having thus drawn the experts attentlon
'”to the work proceeding in other quarters and stressed its
desire to avoid overlapping, the ICRC had nevertheless -
felt necessary to submit two important questions ofia v
legal nature raised by bacteriological and chemical
Weapons in its preliminary documentation :

"a) Up tlll now, in oustomary law just as in conventional
~law, these weapons have always been dealt with to-
gether, Some scientists and experts however consider
it would be easier to come to an agreement at the
present time on bacterlologlcal weapons than on .

. chemical weapons. Would it therefore be advisable to

. consider the assembly in the near future of a o

. Diplomatic Conference to establish a Convention pro-

_hibiting the employment of biological means (4), with.

“a definition adapted to modern techniques, and leaving
aside for the time being chemical weapons 2

(1) Resolution No. 2454 of 20 December, 1968 Annexe IX,
’page 027

(g)?;n August 1968 this Institute organized an important
“" meeting of experts which was attended by Mx, Pllloud
ICRC Director. SR

]

(3) See abdvé;'page 31

(4) According to some specialists, this term would be
preferable to the term "bacteriological", as it has a
wider meaning and applies even to harmful agents which
are not bacteria in the specific sense.
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b) For chemical weapons, there has been controversy as
to the significance 'of the prohibition contained in
the 1925 Geneva Protocol and in common law. For some,
this extends to the employment during war of all
gases, even nonmp01sonous, ‘Others uphold that it is
admissible to employ gases whose sole purpose is to
hinder or temporarily dlsable members of the armed
forces, without causing death or permanent injury of
their physical 1ntegr1ty_and health, such as police '

gases. "

The experts' opinion

a) For the first question, {the majority of the. experts _
empha81zed the danger of biological warfare : large %ﬂﬂi//
sums appear to be assigned in some States for re-" =
search in this field. Even if it is generally admltted
that . the employment-of such weapons is not for today,;
the progress of science might quite quickly modify thisg
situation and make such employment more probable. For
some, . this danger is just as great, if not greater .
than that of, atomic weapons : the consequences of bio--
logical means would probably be even more indiscrimin- -
ate and above all: they could be manufactured relativ- -

ely easily and at small cost. o |

Consequently, in view of this great potentlal
danger, in the experts' opinion it would be urgent and w/"
pressing to take action while there is still time and .
not hesitate to provide a new instrument prohibiting
biological weapons more entlrely than in the Geneva
Protocol, without attachlng the question of chemical
weapons, whlch raises more compllcated problems 3

It was however pointed - out that as for atomlc pa
weapons, mere prohibition would not squlce to eliminate
all threats : to be effective, this prohibition would
have to be coupled with means of supervision in respect-
of the manufacture of these weapons, although such -
supervision would be even much more difficult than for
the manufacture of nuclear Weapons,1 =

‘ a Other experts, on the contrary, con81dered ,
it disadvisable to separate the questions of bacterio-
logical and chemical weapons and necessary to avoid
anythlng whlch could detract lrom the 31gn1flcance or . .
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weaken the .interpretation. of the existing prohibitions,
which are broad enough to cover all the microbiological
agents: that:. are apprehended. The geparation of bacterio-
logical and chemical weapons, -in their opinion, would

be an error from this angle; for the former. there is
only . a wvirtual danger, however. great, while.for -the
latter, alas, the danger already exists., In addition,
these two types: of weapon have always been considered
together on the legal level, by public opinion and
conscience, They should therefore be dealt with to-
gether in any conference if it is advisable to re~
affirm and define the prohibitions in. the Geneva Protocol,
whatever difficulties chemical weapons -themselves may::
imply.

Indeed, for chemical weapdns -~ and here we enter on

. the second question put to the experts - the existence

of gases and substances whose effects are not lethal
‘but simply incapacitating, or the existence of

‘substances acting on vegetatlon, whose employment is

‘considered admissible: by some, raise a series of
difficulties, as was clearly ‘shown. by the diverging
‘opinions of the experts on this subject. (bomeﬂ criticiz—-
ing the term "chemical", which to their mind is too -
~loose (it is not in the Geneva Protocol for that matter),
wondered whether the employment against the enemy of
chemical agents involving no serious danger for health

”{ might not in the final issue be of -a more humanitarian

. character than many other means of warfare. The .employ-
ment . of means such as police gases-(lachrymatory and
others) is admitted on the national level : why could
they not a fortlorl be admitted agalnot the enemy 24

1 Other experts, on the oontrary, con81dered
that the prohibition in the 1925 Geneva Protocol should

~ be taken as covering all gases, including those not

directly poisonoug, in virtue of the deliberately

- broad  terms of this prohibition (1) in the Protocol.

When they concluded it, -the States were already

.‘famlllar ‘with non-poisonous .gases, such as: lachrymatory

gases, and they could have specifically excluded them
from the prohibition. If they failed to do so, it is
because they wanted-to:make the prohibition as extensive
as poss1ble, in view of all the dangers of abuse which
a breach in respect of prohlbltlon mlght 1nvolve.¢.-

(1

AN

) "... asphyxiating, poisonous or other gases, and of all

analagous materials or devices..,."
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- ‘For these experts then, it is primarily a
question of reaffirming the complete character of the
conventional or customary prohibition of gases if it is
desired to review the legal aspect, always with the
idea of av01d1ng to weaken in any way what already
exists.

Finally, some experts remarked, as they had
already done in respect of atomic weapons, that the
role of the Red Cross was not so much to attack one
or other spec1flc Weapon as to.draw attention to the
“basic humanitarian norms under which existing or future

weapons -should be judged and if necessar prohibited.

Conclusions of the ICRC.

The ICRC Wlll set out from thls Vlewp01nt .
to formulate several conclu81ons. L X

v In the flrst-place, as mentioned earlier,
other appropriate organizations are studying means of
warfare and it does not gseem that the Red Cross should
take any specific initiative so long as these studies.
are proceeding. But it should continue to voice its concern
with regard to these weapons and the urgency of reafflrmm
ing and defining the humanitarian limitations in this
field, if they are considered inadequate. The studies in
course”should not therefore be inordinately protracted.

Furthermore, under the conception explained
at the beginning of this Report, humanitarian law should
be developed globally. The question ds to whether or not
bacteriological weapons should be dealt with first and
gseparately arises from a different angle or rather no
longer arises : both weapons, bacteriological and chemical,
must be dealt with, possibly on different methods or.
different levels. Special importance should be given in
this sense to the 1966 United Nations Resolution quoted
earlier (1), as all the States Members of the U.,N.0.
implicitly recognlzed thereby that the prohibitions in
the Geneva Protocol fall under customary law. It should
be possible to express this recognition without much
loss of time, for example, by means of a general and _
universal Declaratlon rat1¢1ed as speedlly as p0951ble. S

(1) See page 55, hr o b SR


http:ratifi.ed
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Flnally, as to the controversy surrounding
non—p01sonous gases, the Red Cross does not possess the
technicael knowledge to take a decision. In virtue of its
long expericence, however, it should raise certain quest-
ions here and act ag the interpreter of legitimate
anxiety: is it always possible in an armed conflict,
where conditions are quite different from those under
which police gases are cemployed on the internal level and
in peacetime, to distinguish easily between what is
poigsonous and what is not ? The risks of abuse and uses
which would then be harmful to the human person surely
demand extreme precaution in this connection ? The Geneva
Conventions provide for special respect of the sick and
wounded; some gages or some substances in principle non-
poisonous, can become dangerous for human beings when
highly concentrated. Others may not be poisonous for
healthy individusgls in peacetime, but would they not be-
come very dangerous in wartime by affecting people who
were weak, wounded or sick ? Finally, in doubtfut cases,
who is to say when there is violation or not ? Will not .
controversy in itself lead to an "escalation' towards
the employment of distinctly poisonous means ?

These quegstions show that the problem must
not only be solved in the light of particular chemical
means which in themselves theoretically involve no serious
harm, but also of all the possible consequences of in-
troducing distinctions in the employment of chemical
weapons which till now dld not exist in any case in the
peopleb con501ence

The problem

The ICRC could not leﬂVb out nap%lm from
among the weapons calculated to cause unnecessary suffer-
ing. Its own delegates! observations have enabled it to
realize the burns and frightful harm this weapon can cause,
which are all the more cruel when innocent individuals
have to suffer from them. Moreover, of recent years, the
employment of this weapon has aroused such reprobation in
public opinion that, according to some jurists, the
conditions would be favourable for obtaining compléte
prohibition. Napalm, however, is also an incendiary
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weapon which, according to the military experts, can be

very effective,:while.remaininﬂ precise in its consequencesc
CAs. naoalm and 1ncend1arv weaponﬁ 1n gpnerwm L

arc not pOlelCdllV prohibited by any rule.of 1ntc,rnatlona1

law, dcubts can persist. as to Jhe licit or illicit

character of their omploymcnt It is thcerefore prec1oely

o matscr where o clearcr deflnltlon would be desirable.

But in what sensc ? This wag the queptlon put by the

ICRC %o the expertg in its prcllm¢nary documentation.

The experts'! Qpinibn

~ i Napalm, for some experts, like incendiary L
weapons, comeés under the Geneva Protocol on -account of -
its consequences: it also causes a sort of asphyxia. - -
Napalm and incéndiary meong in-general should therefore
be asgimilated to bacteriological and chemical We%ponsf/-
Such assimilation is already found in the disarmament ‘
discussions between the two Wars (1):. The experts further
pointed out that this assimilation to some extent again
appcared in the preamble (fifth paragraph,) of the Teheran
Resolution (2). o S

At the time of the present Report, however,
it is not yet known ‘whether the Group of experts 1nwtructed
by Mr. Thant'“to examine the consequences of bacteriologica l_
and chemical ‘wéapons (3) will extend its study to thosc
of incendiary- weapons-and ‘napalm, -

Othpr experts, on the contrury, cons1dered v’
such assimilation difficult. Without in the least -deny-
ing the great suffering it can’ cause, they confirmed the
effcecctiveness: of ncpalm in some. cases and subject to
"digcriminating" uue.iThey pointed out that the current
military hondbooks of some of the Great Powers' armies
allow the employment of incendiary weapons and -in .part-
icular napalm; with restrictions. Thus, according to the

T

(1) On 23 July, 1932, in the frumework of the Conferencc For The
‘Reduction and lelc tion of Armements, the General Commissiam
adoptced o Resolution concluding that: chemical. bacterioliogica.
and incendiary warfarc is brohlblted under the conditions
unanimously recommended by the special Committee. (Conf.
doc.D/136(1)).

(2) See text of this Resolution, Annex VIII, page 024,

(3) See above, page 56.
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British handbook, these weapons can be employed but only
against non-human objectives (1); according to the
American manual, they are licit on condition they are not
employed so as to cause unnecessary suffering(2).

\ Consequently, for these experts, it is above
all the use to which belligerents put these weapons that
is important and may appear contrary or not to law and
fundamental humanitarian principles. They added that,
from this angle, abuses could unfortunately be found in
the conflicts of these last decades, €specially in the
fact that members of the civilian population had only too
often been harmed. It was probably these abuses more than
the weapon itself which had given rise in public opinion
to this wave of reprobation. In their opinion it should
be attempted to raise legal barriers to such abuse.)

These latter experts therefore were fairly
close to those who considered that the role of the Red
Cross in this field, as in that of the weapons previous-
ly examined, was not to prohibit one or other specific
weapon but to draw attention constantly to the basic
principles under which one or other weapon and its employ-
ment can be considered admissible,

Conclusionsg of the ICRC

The ICRC congsiders that in regard to this
problem, in the same way as for bacteriological and chemical
weapons, more cextensive studies should be made of the
consequences of incendiary weapons in order to reach a
clear legal solution as to their employment. But, pending
the completion of such studies and the definition of a
clear rulethe ICRC congsiders that: in virtue of the
humanitarian principles mentioned above, the Parties to
a conflict should be solemnly reminded that, in any event
and without prejudice to total prohibition, the employ-—
ment of incendiary weapons should be accompanied by

(1) Manual of Military Law, Part III, p.41, 1958 (...directed
solely against inanimate military targets (including air-
craft). The use of such ammunition is illegal if directed
solely against combatant personnel).

(2) The Law of Land Warfare, FM, 27-10, July 1956, page 18.
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gpecial precautions to prevent them unduly affecting

members of the civilian population or disabled members
of the armed forces, or causing unnecessary suffering.
The belligerents .should -even:refrain completely from s
employing them in all cages wherée these conditions are
in danger of not being respccted This is a minimum
solution which i1s imperative in light of the genéral
emotion aroused by the employment of these weapons and
to which thelRed‘Oross_cannot.remain'indifferéﬁtlk i

Au h%s been soen, several experts would like

that the Red Cross ,above all play its role ag reﬂards -
weapons- by reafflrmlnﬂ the .essential principles.- In-thls
respect, gglde, They formulated recommendatlons in.

six p01nts, ﬂ&&aglst of these w1ll be found further on (l)

The preceding pages have already brought out

most of these principles, which we will confine . -ourselwvesg- -
to summarizing here:

(1)

1. There arc two major humanitarian prlnciples

~which should guide:-the ICRC in its attltude towards,
'"weapons of large-scale des%ructlop ‘and other. meana of

destructlon Weapons and methods which' ‘should never be used
are those which (a) endanger the civilian population and
whose effects harm combatants and 01V1llans allke,;and

which are’ nuclear, blologlcal bacterlologlcal and chemlcal,
3. The fact that the effects on civilian populations
of muelear; biological and: ohemlcal Weapons are unpredict-

able2 or .cannot jbe ‘controlled in space and time by those
who. use them, in no way Justlfles thelr detentlon or use.

' 4. Where 1nternatlonal law does not explicitly -
forbid such Weapons, effectlve steps should be taken to
prohibit thelr use completely LS :
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Belligerents have not unlimited rights as to the
choice of means of harming the enemy.

Belligerents should refrain from using weapons:
- of a nature to cause unnecessary suffering;

- which on account of their imprecision or their
effects harm civilian populations and combatants
without distinction;

-~ whose consequences escape from the control of
those employing them, in space or time (1).

The belligerents should take special precautions in
the choice of weapong, when their employment, even
against military objectives, presents undue danger of
affecting individuals hors de combat. \

(continued)

(1)

5. The United Nations, in consultation with the
ICRC, should take steps to convene a Diplomatic Confe-
rence with a view to prohibiting 211 these weapons.

6. Pending the adoption of a new treaty or
protocol in addition to The Hague Conventions and the
1925 Geneva Protocol, the use of such weapons should
be deemed forbidden under existing international law.

This principle, contained in Article 14 of the ICRC's
Draft Rules also corresponds with the, ideas expressed
by representatives of certain religions onthe subject
of nuclear weapons. Vide speech by Pope Pius XII to- the
VIIIth Congress of World Medical Association (30.9.1954)
and the document published by the World Council of
Churches entitled "The Christian Faith and War in

the nuclear Age" (WCC Abingdon press New-York, 1963).
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B. PROTEQTION OF OIVILTAN POPULATIONS AGATNST
HOSTILITIES ' - S

~"As it is the duty of the League of Nations to
deal with various questions relating to war, and
particularly with the means of rendering it more
humane, the International Committee, the central
organ of the Red Cross, to whom this task was
originally assigned, has the honour to submit to
you the following proposals.....

1) ILimitation of aerial warfare to exclusively
nilitary obgectlves (such as fights between

scouts), and prohibition of the dropplnﬂ on towns - -

of projectiles which carry death to the peaceable
population; and to women and children unconerned
with the war. .U

.. This was the request madé by the ICRC to the
League of Nations as far back as 1920. In other words, it
has never resigned itself to consider the practice of in--
discriminate bombing a valid aspect of international law.,
And yet this practice, sometimes based on theories consider-~
ing the civilian population a suitable target, was develop- -
ed to such a degree, especially during the Second World -
War, that it has helped to cast doubts on the fundamental
distinction between combatants and non-combatants. During
that war, it was a cause of great suffering and loss among
the populations concerned, without even producing decisive - -
military advantages. And the trials of war criminals
conducted after 1945 failed to remove this doubt.

The ICRC has always considered the few rules
on-bombing. contained in the 1907 IVth Hague Convention (1)
to retain their full value and in cases where .they no
longer seem adapted to the development of war techniques -
especially "strategic' bombing - principles and rules of
custom subsist which, irn the interest of populations, set
imperious limits ‘o hostilities and are opposed to such
practices. As a first step, its unrelenting efforts to. .
uphold this p01n+ of view led to the "Draft Rules llmltlng

(1) Articles 25 and 27 of The Hague Regulatlons, see
Annex II, page 03.
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the dangers incurred by c¢ivilian populations in times of
armed conflict" submitted to the XIXth International
Conference of the Red Cross (1). Although this draft, as
noted earlier (2), failed to result in any practical
governmental action, the ICRC neverthelesgss continued

its efforts, in another form. These finally contributed
to the adoption of the principles of protection appear-
ing in Resolution 2444 of the United Nations General
Asgembly,; adopted on 19 December, 1968 (3).

These pr1n01ples, which are vqlld for all
armed conflicis, clearly denote :

-~ prohibition to attack the civilian populatlon as such,
~ which was not included +till now in any instrument of
international law (1, (b) of the Resolution);

- the neceggity during militery operations of sparing
the population so far as possible (1, (c)).

. In its preliminary documentation, the ICRC
submltted three questions of a different types on thls
subJect

l) The legal value and uldnlflcance of the Resolution
referred to above;

2). The problems connected with the pr1nc1ple of prohlbltlon

to launch direct attacks against populations;

3) The problems relating to the second of the principles
in question, protection of populations against the
consequence of attacks directed not against them but
against military objectives, which will be termed
M"protection against indirect attacks".

l.' Value and 51gn1flcanoe of Resolution 2444

The eAperts had already stated (during the
general discussion (4)), the value of some of the

(1) Seé toxt of this Draft, Annex XIV, page 040 .-
(2) See above page 13.

(3) See Annex X, page 030 .

(4) See above, page 38.
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Resolutions adopted by the United Nations General Assembly,
such as the 1966 Resolution concerning the Geneva Protocol.
So far as concerns Resolution 2444, without entering into
legal subtilities, they all stressed its importance, part-
icularly in view of its unanimous adoption. In their
opinion, it can be considered the expression of the legal
conception of the international communitys; it also voices
the conscience of the peoples, above all in confirming a
Resolution of the International Red Cross. By a resolution
of this type, the Gerneral Assembly certifies the existing
law and, in this sense, it can be said that Resolution 2444
puts an end to oertaln legal doubts.

: ‘ Sevezal experts nevertheless stressed that
however important, it did not represent an issue but a
starting point; as pointed out by the ICRC in the preliminary
documentation, its principles should be developed in the
form of more detailed rules. This was also what the '
Resolution itself implied, in the experts' opinion, on ..
account of the studles it requests the Secretary General
to undertake.

But even in the present form, the ICRC
proposed and several experts recommended, its principles
should be as widely disseminated as possible and in part-
icular introduced into army military instruction,
especially for air forces, The aim of their inclusion in
military manuals would be to remind all the members of
armed forces that it is sometimes their duty to give
priority to the requirements of humanity, placing these
before any contrary orders they might receive - priority
which, according to the ewperts, the Nuremberg judgments
endeavoured to underline.

‘2, Protection of c1v1llan populatlons agalnst

dlreot %ttaoks

U The ICRC had submitted two questlons to the
experts on this subgect in its prellmlnary documentqtlon H

a) Is it expedient to state CXplLCltly, as is sometlmes
done, that attacks intended to terrorize the civilian
population are forbidden ? It is often difficult to
prove the.intention to terrorize, but there may be
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a psychological advantage to a special condemnation
of such practices.

b) Positive law does not state how the expression
ecivilian population'™ is to be construed. Naturally,
personnel directly engaged in hostilities is not
covered by this expression., Attempts have been made
also to exclude sections of the population participat-
ing indirectly in the war effort (workers in an arm-
ament factory, etc.) In the opinion of the ICRC,
civilians within or near military objectives are

“naturally subject to the effects of hosgtilities, but
they may not be attacked in their own homes by air, sea
or land. Is this also the opinion of the experts ?

The opinion of the experts

a) As regards attacks to "terrorize”, several experts
called to mind the theoriegs of dissuasion and threats
of total nuclear war, problems alréady debated in

. connection with atomic weapons (1). In the event of
nuclecar war, they were of opinion that principles of
Resolution No. 2444 and the more detailed rules
developing them could not be observed. The Red Cross
should not however set out from these extreme hypo-
theses to decide on the rules for the protection of.
populations, as otherwise it would get nowhere. It
should rather take present conflicts, conducted with-
out atomic weapons.

In the event, dn obvious lesson was to be
drawn from the armed conflicts which had taken place
. to date, as military experts had declared, thus confirm-
ing what the ICRC had learnt in the course of previous
consultations : not only did bombardments to terrorize
cause great suffering, but they were to a large extert
ineffective; they often even strengthened the moral
“resistance of the enemy and-consequently, far from
shortening the conflict, prolonged it.

_ The majority of experts thus approved the idea
~of specially condemning attacks to terrorize the
civilian population by means of weapons. On the other
hend, they felt that terrorization by psychological

- meang tending to weaken the moral resigtance of the
‘adversary could not-be condemned. - - '

(1) See above, page 50-
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For some experts, the prohibition of direct
attacks against the civilian population raises certain
transport problems : sometimes every means of
transport, even civilian, is mobilized for the count-
ry's defence, It is then difficult to draw a line :
between what is purely military and what is civilian,
This situation could not of course justify complete
freedom to attack, as otherwise transport vehicles of
a primarily humanitarian character would be affected.

b) As to the definition of the civilian population, the
experts generally approved the ICRC's position :
persons not taking a direct part in hostilities, even
if they were indirectly contributing to the war '
effort, could not be attacked as 'quasi combatants".
As an expert rightly pointed out, this would open the
door to every abuse and would take all sense from the
prohibition formulated in Resolution 2444, If a fact-
ory worker could be attacked as such, then why not
glso. attack his wife who brings his dinner ?

But if civilians are on the site of a military
obJectlve or in its immediate proximity, they
expo8e themselves tothe particular risks resulting
from an attack directed against that objective (1).
What is more, as an expert emphasized, belligerents
should be reminded that the civilian population
should never be used as a shield to shelter by its
presence certain military personnel from attacks., If
it is really desired to protect civilians, an

- endeavour should be made to place them at a distance
from military obgectlves, naturally within reasonable

limits,

3, Protection against "indirect" attacks

The problem

, Belligerents never admlt that they dlrectly
attack populations, unless they plead reprisals or'.
exceptional measures justified by superior motives. Mosd
-often the attacks are supposed to be directed against
military elements and it is claimed that populations are
only indirectly affected. This is why the second principle
of Resolution 2444 (obligation to spare the population so

(1) This was already the conclusion drawn by the ICRC in
its 1956 Draft -Rules, Article 6, see Annex XIV, page 040.



- 70 =

far ag poseible) ig so important, and rules in general
setting limitations on bombardments and attacks, even when
directed against military elements.

In its preliminary documentation, the ICRC
had agked the experts to draw a distinction (which is
usually admitted and is important for the rules applicable),
between two types of bombardment:on the one hand, land or
air bonmbardments which are closely linked with military
operations proceeding on land and should enable a locality
or a territory to be occupied by the assailant; on the other
hand, bombardments that are independent of land forces,
such as those which have been made possible by the develop-
ment of aviation or projectiles, whose essential purpose
is to destroy objectives of military and economic value
(destructive or "strategic" bombardments).

a) Occupatlon bombardments

_ It is generally con81dored that the norms of
The Hague Regulations relating to bombardments (Articles
25 to 27) (1) still have their full value for this type of
bombardment, But i1s the idea of the "undefended locality™
appearing in Article 26 always clear enough ? Also in a
locality which defends itself, is the obligation laid on
the assailant by Article 27 ”to spare as far as possible!
buildings dedicated to religious worship, the arts, science,
hospitals and higtorical monuments, provided they are not
serving for military ends, pufflolently strict, in view of
the words "as far az possible', : :

The expertg! Opinion

While confirming that the above rules retain-
ed their full value, several experts considered there would
effectively be interest. in defining. the conditions to be
fulfilled by a locality for it to be considered as really
"undefended"; in this connection they referred to the idea-
of the "open town" which the ICRC had explained in its
1956 Draft Rules (Article 16) (2). True, the existence of
"undcfended" localities should never weaken the obligation
of belligerents to take the precautions demanded by Art-
icle 27 in attacking defended localities. Furthermore, even
in a locality declaring itself an "open locality",

(1) Sec Annex II, page 03.

(2) See Annex XIV, page 040 «
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1nd1v1duals escaping from the gonurol of the authorities
may commit isolated acts of hostility: the looallty should .
not for this reason lose the whole benefit of its special

protection,

- In.any case, the experts concluded, the institut-
ion of "open localities" should be further. studled (1) %o
enable .more frequent recourse to it, in the interests of
civilian populatlono, The institution of such localities is
algo .closely linked of course with supervision of the
appllcatlon of humanitarian rules; this questlon ig.dealt

with apart later on (2).

. . As to.the precautions belligerents should
tako 1n attacklng “defended localities™,. . the.experts
considered . it difficult to go much beyond Article. 2%..- It was
however pointed.out that the Geneva Conventions stipulate
unreserved respect for hospitals, which is not tempered by
_the words "as far as possible': consequently, belligerents
“should. take very. special - precautions to spare these. The:
protection of cultural buildings is now more fully ensured
by the 1954 Convention for the Protection of Cultural '
Property. This protection is nevertheless limited by the
reservation that "where military necessity 1mperat1vely '
requ1res“~1t may be waived /3\ -

True, other brotectlve 51gns oould be contemp—-.
lated alongside the red cross (red crescent, red lion and
sun) ag was prov1ded incidentally in the 1907 Hague-
Convention concerning’ bomoardment by aaval forces (4) and

(1) This study could be coupled with that of the ”neutrallzed

' zones"™ and” ”safoty zones" ‘proveded for under the IVth
Geneva Convention for the" Pfoteotlon of Civilians in time

" of War (Articles 14 and 15). ~

(2). See below, Chapter III, D. o

(3) Sée Article 4 of the 1954 Convention for the Protection of
Cultural Property in the event of armed Conflict, Annex V,

. page 016 . .

(4);Art1cle 5, paragraph 2, of-that Oonvention,»providing that
~inhabitants have the duty of drawing attention to the
buildings to be protected by visible  signs, consisting of
large rigid rectangular panels; divided diagonally into
two:coloured trlangles, bldck at the top and whlte at the
bottom. : _
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in the 1954 Convention for the Protection of Cultural Pro-
perty (1). But it is preferable not to multiply protective
signs. Care should be taken above all not to place military
installations close to civilian buildings 1t is really de-
sired to safeguard these.

__‘».f...u._h._s.,-....._._.._,.._.._._u,....._.—-.__..,-__....—-_.——__——-..—-—._._.

In its preliminary documentation, the ICRC pointed
out that the above norms of the Hague Regulations are usually
considered not to apply to such bombardments ; these are
mainly governed by the idea of "military objectives", which
has progressively taken form (2). It is expressly referred to
in the Geneva Conventions but it has not been defined any-
where in positive law. -

This idea does not however prevent the abuse which
has occurred or may occur (indiscriminate bombing on the pre-
text of hitting a military objective, or which definitely en-
tails disproportionate civilian destruction, or again is ba-
sed on the mere presumption of military elements). To avoid .
such abuses, in Annex II to its Memorandum of 19 May, 1967 (3),
the ICRC mentioned a series of rules belllgerents should
respect in destructlve bombardments. : :

The'eXperﬁs'QpiniOn

‘The experts, called on to glve their oplnlon of
these different rules, examined below, in general appoved them,
with certain amendments

a)"The*rule according to'whiéh "bombardments may only be.
directed against military objectives" should, in

(1) Article 16 of this Convention, which provides as a distinc-
tive sign for cultural property, "the form of a shield, -
pointed below, per saltire blue and white" ( a shield con-

q-31st1ng of a- TOJal ~blue square, one .of the angles of which
forms the point of the shield, and of a royal-blue triangle
above the square, the space on either side being taken up:
by a whlte trlangle) _

(2) By analogy With Article 2 of the 1907 Hague Convention res—

' pecting Bombardments by Naval Forces in Time of War. This
provides for the possibility of bombarding, even in unde- -
Tended localities:"..military or naval establishments,-de-
pdts of arms of war material, workshops or plantswhich.
could be utilized for the needs of the hostile fleet or
'army, and the ShlpS of war. in the harbor,.. e -

(3) See Annex XV, page 049.
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the experts! opinion, be closely linked with the
prohibition of direct attacks against the civilian
population, to make clear that it constitutes a
direct consequence of this prohibition (1),

. Further, the definition of "military object-
ive" proposed in the preliminary documg*ation'appeared
to them too loose and likely to lead to abuse. They
noted with considerable interest in this respect the
definition appearing in a Resolution adopted in 1967
by the Fifth Commission of the Instltute of Inter-
‘natlonﬁl Law, readlng as follow :

”Mayponlv be congidered as mllltqrv objectives
those which by their actual nature, destination
or military employment, effectively contribute to
military action or present generally recognized
military interest, in such a manner that their
total or partial destruction procures substantial
military advantage for the author of this action

at the moment“

b)-“Before bombardlng a military objective, the attack~
ing force must have sufficiently identified it as
such", This rule, even 1f it is difficult to observe,
is useful in the experts! opinion and should appear
in military manuals. - o

c)"In bombardments directed against military objectives,
the belligerents should take every pogsible precaution
to avoid inflicting damage on the civilian population!
The expression "to reduce damage to a minimum" which
appeared in the terms proposed by the ICRC seemed
dangerous to the experts: it might mean that certain
damages are always authorized.

d) "A bombardment should not risk causing damages to the
civilian population out of proportion to the import-
ance of the military objective aimed at. by the attacks",

This rule, also approved gave rise to several

(1) "In order 1o 1imit the dangers incurred by the civilién
populatlon the attacks may only be directed against-
cy obijectives", declares Article 7 of the ICRC

Draft Rules, Annex XIV, page 040.
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pertinent remarks. It was pointed out that this is }
a rule in itself and not a particular case in respect
of the preceding rule, as the ICRC had indicated, It
might appear to a belligerent, that, even in taking
all the necessary precautions, an attack against a
military objective would cause serious loss to the
civilian population; if Tthis is disproportionate to
the military advantage antlclpated he should refrain
from the attack. '

Moreover, the principle of proportionality

ig characteristic of a developed law, This idea, like
that of "reasonable', proposed by an expert, cannot be
dependent on the purely subjéctive and arbitrary
apprcciation of an assailant, Vhatever difficulties
are involved by this idea, which is again to be found
in the rule placing limitations on reprisale (1), it
conforms to the development of the law it is desired
to introduce in this field. It also implics the exist-
ence of closer supervision of the humanitarian rules
devolving from it. : S :

e) "When choosing a military objective for attack, the
consecquences that will result for the civilian -
population mugt be taken into consideration", This
rule does not appear in the Annex to the Memorandum
of 19 May, 1967, but in some national regulations.

It was considered useful by the experts as an add-
itional’ precautlon,'lncumbpnt osp901ally on the hlgher
.command., o : S :

Finally, the experts shared the ICRC's
opinion that the general rulesg quoted above ghould
not only be applied to "strategic" bombardments,

- but.to all destructive attacks conducted by whatever

“meahns, including consequently, for example, operations
“carried out by commandos in enemy térritory. This
conclusion moreover conforms 1o the.general term
"attacks" employed in Resolution No 2444 of 19
December, 1968, and in the ICRC Draft Rules.

Conclu°1ons of tho IORC

. The fleld which has Just been cons1dered
the protoctlon of civilian populations against bombard—
ments and other attacks, contrary to that of WeapOn o

(1) Sece below, Chapter III, D...
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where studies still have to be continued on various
subjects, is already largely cleared. The two great
principlées to which attention was drewn at the beginning
of this Chapter unhesitatingly mark the road to follow,
For the development of these into more ‘definite rules,
enough material to reach a seriés of practical conclusions
exists in the previous studies. of the ICRC, those of the
Thstitute of Intermational Law and - the dlsou931onu
summarlzed above. : :

In +the near futuro, it Ohould therefore be
possible to draw up a minimum set of rules, which would_
be récommended for adoption by +the Governments, in.a
form to be decided, with a view to their speedy 1nolu81on
in the 1nstruotlons given to the armed forces., . S

0. BEHAVIOUR BETWEEN COMBATANTS

The géneral problem

_ Humanitarian law should extend to every aspect

" of - armcd conflict, whether the choice of weapons and the

use to which they are put or-behaviour in combat. Certain
norms affecting relations between’ combatants themselves

should therefore be examined here, There is of course no L
question of opposing the violence employed by combatants

to. disable  the encmy, sometimes to the limite - of their
¢strengch It is a questlon of avoiding the violence which

" <exceeds’ thls aim and éntails useless suffering., In this sphere

likewise it is' a matter- ‘of . llmltlpn certaln forms- of - suffer-
ing and partlcularly excegs. of cruol+ {1t should- be noted
that such abuseg add not only to ‘the flculty of-reverting
to peace but of mutual reconciliation. The Red Cross
Jaldways. starts. out from the idea that an armed conflict
presents. an. exceptlona1 and-extreme situation; 1t also

. "mknows by experience that’ those who are impelled to hate

“Qqnd fight' each other in guch.circumstances are led not
“only to, resume normal relatlonshlps onceé peace ‘ig restor-
'ed but sometlme oven olosoly cooperate,

Lhe baulC rules conoernlng behav1our between

:'vcombatéhtw are malnly ‘formulated in, Artlcles 22 and 23,

vhb), c), d} and f) of The Hague Reculatlonu (l), these

(1) See Annex II, page 03.
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provisions are considered to have the value of customary .
rules, Their significance in contemporary forms of armed
conflicts may be questioned., Moreover, on 100 many
.occasions during the Second World War, as in recent
conflicte, combatants havé appeared to be insufficiently
familiar with these rules. This concerns the Red Cross.

The general principle established by Articlé
22 of The Hague Regulations and reaffirmed in the U,N,O.
Resolution of 19 December, 1968, according to which
belligerents have not unlimited right to adopt means of
injuring the enemy, also applies to behaviour during
combat. It is developed in the fundamental rules in
Article 23, referred to above, which were examined during
the discussion.

The experts’ oplnlon

The great magorlty of experts, although having
had no opportunity to discuss the matter at length,
declared themselves favourable to a reaffirmation of the
above rules; a form and wording better adapted to present
conditions would endow them with their full value,

1. ‘Prohibition to wound or kill the disabled
- enemy '
TheAproblem

- ' The rule in Article 23, c) "it _is forbidden

to kill or wound an enemy who having laid down his arms

or no longer having means to defend himgelf has surrender-
ed unconditionally" is implicitly understood in the

IITrd Geneva Convention concerning the treatment of
prisoners of war.

In view, however, of the very general terms

”-of that Convention (Article 4) ("Prisoners of war.., are

persons.,.. who have fallen into the power of the enomv”)
the ICRC wondered whether there might not be advantage

in reaffirming the present rule and even completing as an
indication, it by specific cases of practices it prohib-

itg; would it not also be of 1nterest 'to define cases in which
a combatant can clearly make known his intention to surrender?
The plane in distress_whose crew lands by paraohute to

save their lives is a partlcular case Wthh should be
clarified. -




- 77 -

The experts! opinion

The experts replied in the affirmative to the
questions ragised by the ICRC, Their discussion mainly
centréd round the case of the airman descending by para-
chute.

a) In the air : the experts stressed the complexity of
the problem, They nearly all agreed to the distinc tion,
often more difficult to establish in practice than in
theory, between the airmen in distress and the armed
parachutist, According to some, the former should .
benefit from the rule of quarter, as his situation could
be compared to that of a shipwrecked individual,
while the latter should be assimilated to a combatant
proceeding to attack or in flight, whéom it is consequent-
ly admissible to take as an objective, But how far does
this analogy extend ? and what are the military fact-
ors to be considered : the number of "air-wrecked"
their attitude, the nationality of the territory on
which they are to land, the military situation of the
moment ? It is difficult to establish criteria, but
it was generally admitted that an airman in distress,
cut off, and not employing any weapon, should be

respected.

" b) On the ground : ‘the experts unanimously considered e
that, even if an airman had committed acts authoriz-
ing qualification as a war criminal, when captured

“he should be treated as a prisomer of war, without
prejudice to regular judgement, 11t was reminded, how-
ever, that, while the legal 81tuatlon was 1narguable,
there were difficulties in actual practlce : the civil~
ian population may feel savage towards the airman who
has just bombed it; in this connection, one expert
quoted an eéxample of officers .who had watched civil-
ians lJnch parachutists without 1nterfer1ng and who
had subseduently been condemned by the Courts of the
Allied Powers, (1) o _

(1) ¢f. Green I.C,, Tnternational Law through the dases;
London, 1951, pp. 712~714 3 War Crimes Couirt, Essen,
The Essen Lynching Cage (1945), 1 LRTWC 88,
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International law on the subject, it was
said, should develop on the same lines as internal penal.
law has developed, According to the latter, no one is
entitled to take the law into his own ands and "to
agsassinate an assassin is an asgsassination",

2. Quarter (1)

- The rule under which "it ig prohibited to
declare that there shall be no quarter" (Article 23, d))
ig implicit in the Geneva Conventions, but it does not
appear in specific terms, as these are above all concerned
with the treatment of combatants from the time they fall

- into the hands of the enemy, while the rulé in gquestion
already applles to the statement of intent.

e " The ICRC empha81zed that’ thls rule is very
- dmportant. from the humenitarian angle. On the other hand
it may be questioned whether its wording is not somewhat
outdated and it should not be reaffirmed in other, more
uptodate, terms.

Further, would it not be well (this also
applles to the other principles examined here) to complete
this provision relating to quarter by examples of the
gravest contrary practices, as an indication But not to
limit ? It covers for instance, certain threats sometimes
voilced by the belligerents to "wipe out" an ethnical group
or certain categories of enemies, (threats which are more-
over also contrary ta the prohibition of genocide sanction~
ed by a special Convention concluded under “the aupplces

of the United Natlons) . L

- The experts! advice

’ -The = experts generally replied affirmatively
to the quecstions put, which they considered in close relation
to the rule examined under 1, While some were doubtful
whether quarter could be granted in exceptional military

(1) The Shorter Oxford English Dictionary on historical prin-
- ciples, Oxford, 1933, gives the following definition of
" the "quarter": "Exemption from being put to death,granted
to a vanguished opponent in a battle or fight; clemency
shown in sparing the life of one who surrenders".
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situations, -they admitted in general that such cases
should be very rare. And even in these it should always
be possible to spare the lives of persons falling into
the hands of the enemy.

One expert desired that the status of.persons
guilty of sabotage should be specifically defined, in '
order that they also benefit by the rule considered here,

3. Prohibition of treachery

The problem

In its preliminary documentation, the ICRC .
brought out two. provisions in The Hague Regulations
that of Article 23, b) ("it is forbidden to kill or wound
treacherously individuals belonging to the hostile nation
or army"), which is completed and defined under f) "it
is forbidden to make improper use of a flag of truce,
the national flag or military insignia or the uniform of
the enemy, as well as of the distinctive signs of the
Geneva Convention" .

The ICRC p01nted out that it is often difficult
to draw a distinction between what is treachery and what
is a ruse of war, which is admissible (Article 24 of The
Hague Regulations), This difficulty has certainly been
increased by some modérn methods of combat (commandos,
guerilla warfare, etc.). FPurthermore, as regards wearing
enemy uniform, after the Second World War, as is known,

a Court (1) admitted that this was not illicit with a view
to misleading the enemy prior to combat. Should it be '
concluded that a certain idea of loyalty in war is more

in keeping with the period at which the above rules were
drafted than With the conditions of our times ?

In any event, from the humanltarlan standp01nt
the three follow1ng observatlono can be made

- For the red cross emblem, protection against abuses -
is regulated by the Geneva Conventions; naticnal o
legislations of implementation have however above all
considered the repression of commercial abuses., But
what it is most important +to prohibit is the abuses

(1) See judgment in the case Otto Skorzeny, Law Reports
of trials of War Criminals -~ United Nations War Crimes
Commission, H.M.S.0. London 1949 .
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of the protective emblem in $imes of armed confljct .
owing to their unscrupulous nature and the 1mportance
of the interests at stake. Far from relinqguishing the
rule in Article 23, f) of The Hague Regulations, would
it not therefore be 1ndlcated to strengthen it, asked
the ICRC ?

- -In any event, would 1t not be advisable to reaffirm
gspecifically the prohibition of every type of perfidious
means, which bar the way to a cease fire and consequent-
ly to the diminution of-useless suffering or violate
the basgic laws of humanity ? It has frequently been
observed that if it is wished. to prevent conflicts
from degenerating, the armies facing each other must
behave with a minimum of reciprocal loyalty. For example,
the abuse of the truce flag, i.e., the white flag of
surrender, compromizes the chances of using it and
consequently the chances of peace; similarly, the breach
of a local truce, for example, to collect the wounded. f
Is it possible to reaffirm, regenerate the rules concern-
ing the pfohlbltlon of perfidy in thls llght ?

~ Pinally, as regards the wearing of enemy uniform;'would
it not be judicious to state more precisely the cases
“'in which this is unreservedly prohibited, possibly. .
the sense der1v1ng from d601elons of trlbunals ?

The experts‘ oplnlon

‘Pirst of all, two sugges tlons should be mentlon—
ed, one with the idea of replacing the térm "treachery"
by "perfldy" (l)‘ the other aiming at the 1nclu81on in all
future regulations of a list of w%he varlous forms of
perfldy Whlch uhOUld be completely prohlblted

In general everythlng that 1s'perfidious
should be prohibited. But, as the experts pointed out,
it is no longér so much a matter of obtaining a splrlt of
chivalry on the battlefield or an ideal of loyalty, as

(1) The same remark had been made at the 1874 Brussels
Conference by a delegate who had pointed out that the
term "treachery" could not be applied to an enemy
(quoted by Mechelyinck, ' The Hague Comvention relating
to the Laws and Customs of Land Warfare', Ghant, 1915, -

page 244).
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of denouncing everything that can make a return to peace
more difficult, Mention was made of Kant's Project for
Lasting Peace (1), in which it is said that a humane
attitude should be preserved towards the enemy, since
otherwise peace could never be re-established, Even if
it is not easy to apply some rules strictly, it should
at least be seen that means which would olose the road
to peace are not employed,

The abusive employment of the white flag
and above all of the red cross emblem (red crescent, red
‘lion and sun) ‘are among the means which should be pros-
.cribed, Abuse should not only be prohibited but also
-.involve sanctions, as it weakens humanitarian law,

On the other hand the experts were divided

“iion-the question of the wearing of enemy uniform. It was

- moreover pointed out that neither decisions of tribunal °
nor qualified publicists were unanimousibn this question.

- True the judgment referred to above, accord-
ing to which it would not be illicit (”1mproper”) to wear
enemy vniform prior to combat, corresponds to a custom
in maritime warfarc whereby the enemy flag may be flown
before .combat, If however this judgment should be consider—
ed to settle bthe use appearing most in line with the conditions
of today, it should be defined, perhaps after thorough study,
in a more precise rule.. This is necessary to avoid diverging
" interpretations, which are a source of difficulty, reprisals
and consequently of increased suffering.

(1) Kant, Bmmanuel, Project for Lasting Peace ("Zum ewigen
Frieden"), 1795, Section 1, Article 6 : "No State at
war with another should. admlt hostilities of a nature
to render mutual oonfldence impossible at the time of
future peace " : .
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D, . RULES SECURING ihr aPPLICATION OF TLE LAWS
AND CUSTOMS UNDER_CONSTDUERATION

l. BRaciprocity

The-pfoblem:-

Here the ICRC does not consider it is a question
of a rule in the same sense as those éexamined further on.
It however felt it advisable that the question of recipro-
city should be submitted to the experts. It is indeed some-
times recognized, in the opinions of textwriters, that the
law of war is based .on this "principle": if one of the Par-
ties fails to apply the essential rules, the adversary is
no longer bound to observe them. True, this principle is
found in general treaty law .and the reservations accompany-—
ing the ‘acecession of many States to the Geneva Protocol in
a way make the prohibition subject to reciprocity.

In the ICRC's opinion however;'this conception,
‘which is no longer valid so far as it concerns the Geneva
Conventions or the 1954 Convention on the Protection of
..Cultural Property, should also be discarded for the rules
examined in the previous Chapters. If these standards are
viewed as definitely humanitarian and aimed at safeguarding
the fundamental rights of individuals, their observance
should be independent of reciprocity.

The eXpérts’ opinion

(The experts approved..the ICRC's position: in the
field of basic human rights, reciprocity should not be ad-
mitted. When one of the belligerents has committed serious
violations, the injured Party may have recourse to the
procedures available to ensure the cessation of the viola-
tionsjand which are examined further. Among these proce-
dures, reprisals, to the extent to which they are permit-
ted, can only be exercised in the last resort. The attitude
of each Party towards the rules examined by the experts
should not be determined by the attitude of the other Party,
but in relation to the basic humanitarian requirements for-
mulated by the international community.
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It is evident, however, that if one Party, in
violation of definite rules, employs weapons or other
methods of warfare which give it an immediate, great mi-
litary advantage, the adversary may, in its own defence,
be induced to retort at once vith similar measures.

Reciprocity is a de facto element which should
not be neglected (1). It can play an important role in the
effective application of the rules concerned. To admit
this element, which is more of a sociological order, as
a principle of international law in the field considered
would however be very dangerous.

2. Reprisals -

The problem

/ No provision of positive law defines reprisals (2) b
or stipulates methods of execution. Nevertheless it is a
generally admitted rule that belligerents can regort to
them, except in cases where they are explicitly prohibited.
Some authors see them as unfortunately one of the “=w means
of ensuring the effective enforcement of the law of.war.!

(l) The ICRC often invokes re01pr001ty when it is’ a matter
of granting advantages to victims over and above the
minimum guarantees from which they ought to benefit un-

'  “der 1nternat10nal humanltarlan law.

‘(2)[The Institute of Internatlonal Law has glven the follow-
 “ing definition of 'reprlsals" "Reprisals are measures
of "constraint derogating from the ordinary rule of the
~ law of nations, which are taken by a State following
»illicit actions committed ‘against it by another State

with the purpose of compelling the latter, -by means of
¢ injury, to comply with the law” (Institute of- Inter—
-national Law 1934 Yearbook, page 7Cu)- . -
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The Geneva Conventions prohibit reprisals against
the persons they protect and The Hague Convention of 14
May, 1954, does likewise as regards the protection of cul-
tural property in the event of -armed conflict. Resort to
reprisals therefore remains authorized in the field pre-
vicusly considered. If this measure is admissible in itself,
it can nevertheless involve such abuse and offer so great
dangers from the humanitarian viewpoint that the need re-
gulate it, with & view to reducing the sufferlng it en-
tails, has repeatedly been felt (1).

The ICRC, for its part, mindful of the dangers
mentioned above, cannot but hope to see the complete pro-
hibition of repr;sa s. Is this a p0581ble~solutlon ? This
was the gquestion put in the preliminary documentation.

(1) In its Appeal of 12 March, 1940 "concerning the pro-
tection of the civilian population against aerial
bombardrents"” (addressed to the States bound by the
Geneva Conventions and the IVth Hague Convention of
1907) the ICRC said in particular: "The International
Red Cross Committee moreover holds it to be fundamen-
tally important to stipulate that no reprisals inso-

- far as the Powers may consider reprisals to be legitimate
- may be institued before the interested Party has, at
" the very least,; been able to make itself heard, within
a given time, through the intermediary of the Power
appointed to represent its interests with the enemy,
or through any other channel the Powers may choose.
Nothing should be neglected which may prevent the bel-
ligerent States from embarking on the perilous course
:of reprlsals. i

LaSuly; the Tn+ernatlonal Commlttee recalls here a
principle which can, on no pretext whatever, be called
into question, namely, that persons and things protected
by the Geneva Convention can never be the objects of
attack, not even on the plea of reprisals.”
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In’ addition, it was asked whether, if complete

prohlbltlon appears impossible, limits should not be set
to reprisals, in order to reduce their ‘tragic consequen-
ces ? The following limits have been formulated in the
texts of qualified writers or in the publlcatlons of spe—
cialized institutions (1) :

(a)

(b)
(c)

(a)

The

Reprisals cannot be exer01sed unless the Party alleglng
violation having offered the possibility of an enqulry
and impartial observation of the facts; .

‘The scale of reprisals must not be out of proportion ' v
to that of the violation they aim at stopping;

They must be carried out, so far as possible, only in =
the same field as that of the violation: )

They should in any case not be contrary to the laws
of humanity. . :

experts' opinion

The experts, without being in a position to make

a detailed study on this point, nevertheless clearly demon—
strated two trends of oplnlon

Some felt that from the point of view adopted by

the meeting - viewing the norms formulated in the fields

(1) The Oxford Mamual on the "Laws of Land Warfare" publish-

ed by the Istitute of International Taw at its meeting

in Oxford in 1880, states irn Article 86: " In grave
cases in which reprisals appear to be absolutely ne-
cessary, their nature and scope shall never exceed the

measure of the infraction of the laws of war committed
by the enemy. They can only be resorted to with the

authorization of the Commander in Chief. They must con-
form in all cases to the laws of humanity and morality."

(See Deltenre, General- fbllection of Laws and Customs
of War, . Brussels, 1943, p. 665 (E)).
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prev1ouslj examlned as ‘rules .designed to protect funda-
mental human rlghts - it was no longer possible to autho-
rize resort to reprisals. It would otherwise be adm1tt1ng
serious derogatlons from these fundamental rights - and 1mp1y
reversion to the law of the jungle. In their oplnlon, any ..
effort should be aimed at the development of procedures and
bodies which would enable supervision and ensurance of' the
appllcatlon of the proposed rules. If by these means vio-
lations were registéred,: there should then be punishment

of the culprits on the one hand —-another measure examined
later on - and repair of damages, if necessary (1) on the
other. To authorize reprisals. would be reverting to prlml-
tive forms of justice.

Other experts, on the contrary, considered that
the international community had not yet reached a.stage of
development where. the functioning of the supervisory bodies
in question could be guaranteed under:all circumstances.
Experience had shown, they had failed, at least so far as
concerned the rules relating to the conduct of hostilities,
in most armed conflicts. In these conditions, total prohi-
bition of reprisals would not only be shutting the eyes
to reality but would perhaps have contrary effects.

' . The experﬁs,were:neVér%Eeless~unanimous in con~
sidering that efforts should be made:.to:regtrain the exer-
cise of reprisals to the largest possible extent, Some of
them quoted a Decision of the Niiremberg Tribunal (2) clearly
denoting that,the_;nhgman application of a measure which is

- (1) Article 3 of the IVth Hague Conventlon of 1907 concerning the
. Laws and Customs of War on Land prov1des that "A
belllgerent Party which violates thé provisions of
the said Regulations .shall,. 1f the case demands, be
llable to- pay - compensatlon X

(2) In thls Judgement relatlng'to'hostages, the Tribunal
admitted that the "practice. of. hostages is not in con-
tradiction with international law when the Occupying
Power resorts to it asian ultimate means, in the in~
terests of defending: publlo order. It is only the in-
human application of this measure which can be con-
sidered a crime". See: "The Hostage Trial", Law
‘Reports of trials of war criminals, United Nations
War Crimes Commission, Vol. 8, p. 34.
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not in itself unlawful can constitute a crime of war. In
this spirit, the experts approved the principle of pro-
portionality in paragraph (b) above. They were more reser -
ved as to (c¢), i.e. the possibility of limiting reprisals
to the same field of law where the violation has been com-
‘mitted. Reprisals can, of course, in no case be exercised
in the fields covered by the Geneva Conventions and against
the persons protected by these. The principle in (a)was
also approved, while doubting it would always be possible

to apply.

Conclusions of the ICRC

YThe ICRC, for the reasons set forth avove, can
only fall into line with the experts who would like to zee
reprisals totally prochibited, in favour of developing pro-
cedures for the investigation of violations. However, so
long as belligerents consider it necessary to resort to

.reprisals in certain cases, efforts must be made to reduce

. their harmful effects. To this end, the limits examined
tearlier, in particular that of proportionality, should be
applied.: -

5. Supervision of the application of the rules and

inquiries into violations

rﬁhile there is detailed provison in the Geneva .
Conventions for the role of the Protecting Powers (1) and
subsidiarily the ICRC, to co-operate in.-the ensuring of
the regular application of their rules, no such recourse
in principle exists for the laws and customs examined in
the preceding Chapters. Neither the 1907 Hague Regulations

(1) Thus Article 8 of the Ist Geneva Convention lays dcwn

that: "The present Convention shall be applied with the co-

_ operation and under the scrutiny of the Protecting Fowers

- whose duty it is to safeguard the interests of the Parties

- to the conflict". A similar provision is to be found in the
other Conventions and other stipulations relating to the
"Substitutes for Protecting Powers" establish the super—
visory bodies which are to intervene when a Protecting
Power cannot be appointed in virtue of the provimar guo-
ted above. In addition, several stipulations of tne Geneva
Conventiors are devoted to the humanitarian activities of
the ICRC.
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nor even the 1925 Geneva Protocol prOV1de procedures or
bodies for the 1nvest1gat10n of 1nfract10ns.x -

,—\
o

True, the belligerents always have the possibi-
lity of mutual agreement to appoint commissions of enquiry,
but, as everyone knows, in times of oonfllct such -agree-~
ments are extremely rare. )

(&he task of a body for supervision and enguiry
of the laws and customs in the fields considered is nuch
more difficult and delicate than in these covered by the
Geneva Conventions. In the latter it is more a question of
ascertaining the treatment of persons who are generally
situated out of range of the fighting. But for violations
of rulee relating to the conduct of hostilitics, enquiries
will gererally have to be made after the event, of facts
that have occurred in the combat zone during military
operations, and. the truth will be more difficult to estab-
lish.!It may however be pointed out that the role of the
supervisory bodies provided for by the Geneva Conventions
mey also extend to acts of war, for example, attacks against
hospitals. In the preliminary documentation, the ICRC had
requested the experts to give their opinion on the possi-
bilities and means of also instituting procedures and
supervisory bodies in the fields of law under considecra-
tion in the present Report. It stressed that the existence
of such procedures and bodies could to .some extent avoid
or redvce resort to reprisals; with. all the -dangers they

involve.

The - experts' opinion.

ManJ and 1nterest1ng ideas were put forward.
First of ‘all a remark concerning the French terminology
should be mentioned. This observation had already been
made, incidentally, during the Diplomatic Conference .which
drafted the texts of the 1949 Geneva Conventions. Several
experts made reservations with regard to the French word
"contrdle"™ ("scrutiny"). This term appears, it is true, in
the actual French text of the Conventions referred to but
is often interpreted in the sense it has in English of
a convrolling power and of ruling over something, while
here it is more intended to indicate that the bodles in
question are entitled to examine the situation on the
spot, proceed to verifications and enquiries. It was
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moreover bearing in mind this meaning that the English

text of the Conventions translates the term "contrble"., . . .
by "scrutiny" (1). This precaution:in respect of termino-. |
logy is all the more imperative, 'some experts emphaslzed
in the case of non-international zcnflicts: States are.
sensitive to everything that touches on their domestlc e
jurisdiction and it must be avoided giving the 1mpr9851onw
by the word "contrdle" of more extensive- outs1de 1nter~;,3;
ference than is intended in reality. . S -

: After this preliminary remark, the experts for- v
mulated a series of suggestions; a very clear general con-
clusion efvolved from these: an impartial and objective
presence, similar to that existing in the fields covered

by the Geneva Conventlons, appeared necessary to contri- -
bute to the regular observance of the rules relatlng to
the conduct of hostllltles,vln the broadest sense, or those,
as. w111 be seen later on, which must be applled in conflicts
of a non-international character. This . presence is esSen-
~+ial . not only to investigate v1olatlons committed or al-
leged..to have been committed but. also ‘to facilitate obser-
vance of the rules by belligerents ‘and, through its media-
tory action and the indirect contact 1t maintains between
the Parties, avoid resort to extreme measures, such as re-
“prisals. The experts considered such a system indispensable,
and adapted to the more developed law it is being endeavour-
ed to introduce in the fields considered. They recognized
that the task of bodies called upon to act in this sense .
would be particularly delicate and that the Parties.to the
conflict would not ea81ly accept scrutlny on the battle~:.

flelds themselves.\w

e

On the other hand, the experts had different views
as to the means of ensuring this presence. Some of them sug-
gested that the tasks of the Protecting Powers should be
extended to the field of humenitarian law considered. Had
they not already been’ endowed with extensive powers by the
1949 Geneva Conventions and in particular theé IVth ? It
was however p01nted out that advantage had practlcally

N

(1) On this subject, The Geneva Conventions of 12 August,

’ 1949, Commentary published under the general editorship
of Jean S. Pictet: Ist Geneva Convention for the ame-
lioration of the condition of the wounded and sick in
armed forces in the field, 1952, p. 93-94.
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never been taken of the institutions of a Protecting Power
as provided under the Geneva Conventions in the wars of
these last twenty years (this is also due to the internal
nature of these conflicts in most cases).;Perhaps it would
be well to remind belligerents further of their obligation
to designate a Protecting Power and the fact that this
does not involve any political-~legal consequences, bearing
only humanitarian significance,

—
‘Other experts proposed setting up standing commit-

tees of enquiry. These would be instituted and organized

by the General Assembly of the United Nations. Without ha-

ving any power of sanction, which would be the prerogative

of the UNO itself, they would permanently supervise the

application of the rules considered by the experts. It was

also suggested drawing up a list of personalities of higa repu-

tation, whose objectivity would be certain, On the basis

of this l1list, deposited with the ICRC, the latter would

entrust the conflicting Parties with appointing several per-

sons to carry out the dutles of scrutiny, who would remain

responsible to the ICRC.

Finally, some experts also proposed to extend the
role of the ICRC under the Geneva Conventions for the re-
gular observance of their stipulations to the rules con-
sidered in the preceding Chapters. In this regard the re-
presentatives of the ICRC pointed out that it was not a
governmental body and that the enforcement of law was es-
sentially a Government matter; even under the Geneva Con-
ventions it could only propose acting as a substitute for
the Protecting Power in the latter's absence under clearly
defined conditions.

]An expert also stressed the importance the mere
publicity given to violations observed by the supervisory
body could assume, owing to the pressure of public opinion.
This body could in particular communicate its findings to
the UNO Secretary General, who would be free to pass them
on or not to the General Assenbly, after having contacted
the belligerent at fault. This form of procedure is applied
in the 1962 International Convention for the Prevention of
Pollution of the Sea by 0il. Everyone also knows the role
played by the publicity given to v1olatlons of the Con-
ventions relating to Human Righte,| whether the Cevenants
established by UNO or regional Conventions, particular by
the "European Convention on Human Rights and Fundamental
Freedoms", November 4, 1950,
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Conclusions of the ICRC

The ICRC can but fully support the basic desire
voiced by the experts that an impartial and objective body
should co-operate, as representative of the higher interests
of the international community, in the regular observance
of the rules relating to the conduct of hostilities, in the

broadest sense.

The ICRC knows from its own experience in the
field of the Geneva Conventions how often breaches are due,,
to negligeance or subaltern authorities: if the real scope
of these infringements is not ascertalned by an appropriate
body, they may appear as deliberate on the part of the :
responsible authorities and involve serlous repercu881ons.}_
Another lesson drawn from the experience. of the ICRC is -
thet it is essential for the role of a supervisory body
not to be considered by belligerents as hamvering their
freedom of action or as an outside presence prompt to cri— f
ticize and condemn, but as offering useful assistance in
fulfilling their intention of conforming strictly to 1nter-
national law. :

'As to the practical means of achieving the de-
sire of principle expressed by the experts, however, the
ICRC cannot yet concur with any of the experts' proposals. )
The subject seems to call for still more detailed study. -~

The difficulties of the undertaking should not
be concealed. The fields of the law of war in question are
- precisely those where violations may have the most serious::
consequences and arouse an outburst of passion. Moreover, '
in these fields, as has been pointed out, belligerents
are suspicious in advance of anything Whlch could hamper
a freedom of ‘action often considered vital to their very
existence. Nevertheless, great as:the dlfflcult;es may -be, .
the interests of the international. community itself and - . - -
of peace must take priority: these demand that the neces~ -
sity of submitting to impartial supervision the regular
observation of every aspect of humanitarian law applicable -
in armed conflicts should in future be unanimously admitted.


http:authorities~.if

4. Penal Sanctions

The problem

Breaches of the laws and customs of war involve
the personal responsibility of those committing them, as well
as that of the belligerent to which the authors of the -
breaches belong. The belligerent victim of a v1olatlon may
judge. and punlsh gullty persons who fall into its power.

This last rule, originating in customary law, was
extensively applied in the trials that followed the Second
World War and was confirmed by the Geneva Conventions for their
own field. But it also applies to violations of the rules
examined in the previous Chapters.. The accused persons are
entitled to benefit from the legal guarantees provided under
the Geneva Conventions if they are in the power of the enemy.
Recently, -the U,N,0. General Assembly adopted a proposal on
the imprescriptibility of war -crimes, a large proportion of
which' represent violations of these Conventions. In the document-
ation -submitted to the experts, the ICRC had asked : Is it
necessary 1o strengthen the rules for the repression of.
violations committed in the fields considered ? In the affirm-
ative, does the list of war crimes appearing in the Nuremberg
principles, as formulated by the Committee of Internatlonal
Law (1), take sufficient account of the rules evolved by the
experts,?

The experts' Qplnlon

The egperts also generally 1n81sted on the neces31ty
of accompanying the rules considered by sanctions, in order to
strengthen their observance. Accordlng to some, serious
violations of these rules should be regarded as war crimes, on
the basis of the pr1n01ples of the Nuremberg Trlbunal

One ‘expert empaa81zed that offences of omission
should also be sanctloned, i.e. the fact of toleratlng violations
of bumanitarian rules. In this way everyone, and in part-
icular the respon51ble authorities would be better aware of
their respons1b111t1es in the applloatlon of humanltarlan rules.

'(l) See Annex XVIII page 068..

See also "The Charter and Judgement of the Nuremberg
Tribunal', History and Analysis (Memorandum by the
Secretary General), New York 1949 (ONU A/CN 4/5,
March, 1949),
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He considered that the Nuremberg Judgments had not taken
sufficiently account of this aspect, contrary to the Inter~
national Military Tribunal for the Far East, which had drawn
up several rules on offences by omission (1) =

Nor has this type of violation been specifically
provided for in the clauses of the Geneva Conventions relating
to penal sanctions (these stipulate the obligation to search
out the persons accused "of having committed or ordered"
serious violations...). In the expert's opinion any future
regulations should be more precise on this point.

It was also proposed to set up a Standing Tribunal
already in peacetime to note serious violations of humanitarian
law, composed of members having no connections with armed
conflict and thus entirely objective. This proposal corresponded.
to the anxiety of all the experts, several of whom had participat-
ed in or attended Judgments for war crimes given after 1945
to ensure the most objective and impartial composition possible
of the tribunals called upon to judge these crimes. Some experts
considered that .thé judgments referred to above, whose value
they in no way underestimate, could never serve as precedents,
like the decisions of an 1nternatlonal court;, as:only the
victor and the vanguished had appeared before the Trlbunal

Conolusions of the TCRC

The represasion of serious v1olatlons of the basic 1
rules relatlng to the conduct of hostilities should certalnly
be explicitly provided, according to the pattern of a more
developed law, while taking into account the particular: 'conditions
- combat - under which these violations often occur. It should
also be endeavoured to ensure that the repressive bodies are
of the most impartial nature possible !(2) - althdough judgment
for war crimes subsequent to the close of hostilities: (it must
be pointed out) was not 1not1tuted for the confllcfs which
occurred after 1945, T T I

See : B.W.A. Roling, "The Law of War and the national Jurisdict-
ions since 1945", Recueil des Cours de 1'Académie de Droit
International de ILa Haye, 100, 1960, II, p 378 ff..

A similar idea had already,been voiced by the experts assembled
in 1955 by the ICRC to study the problem of the repression of
infractions of the Geneva Conventions, See Annex XVII, page 065
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"But for the ICRO as for several of the experts,
first the substantive rules must be clarified, considerably
adjusted and widely disseminated and supervisory procedures
developed. This effort in itself would contribute to
_decreaging violations o furdamentel humanitarian ruies and
' factilitate the task of mnational or international tribunals
‘called upon to give judgment on such violations.

IV. CASES OF APPLICATION OF THE RULES UNDER CONSIDERATION

A. INTERNATIONAL WAR

a) War in the formal sense and armed confllcts

The problem ;

Under The Hague Conventions, their rules are
applicable provided all the belligerents are bound by the
Conventions (clausula si nmnes). The fundamental rules of The
Hague referred to earlier are nevertheless considered to have
the force nf customary law. They therefore are applicable in
~any international war.

Another difficulty arises, however. Although the
IIIrd Hague Convention, which is still in force, lays down
the obligation to declare war, all the conflicts after 1945
have broken out with no such declaration nr no specific

-~ ultimatum, For various reasons, nations no longer qualify as

"war" their "hostilities with other States", in particular on
account .nf the U.N,0. Charter. These are qualified as "police
operations", "legitimate defence", "assistance to an ally with
domestic difficulties ",etc. And more often than not the war-
time national legislation is not therefore brought into force.
As a result, a Party tn such hostilities could claim that it
is not bound to apply the laws and customs "of war" in these
81tuat10ns..'

A gimilar question arises also for the 1925 Geneva
Protocol, prohibiting the employment of asphyxiating gases
"in war". Would their employment then be authorized in armed
conflicts not qualified as "war" ?



7

-~ 95 -

The Geneva Conventions, taking this situation into
account, explicitly provide in Article 2 that they "shall apply
to all cases of declared war or of any other armed conflict
which may arise between two or more of the High Contracting
Parties, even if the state of war is not recognized by one of
them™, The U.N.O. Resolution of 19 December, 1968, goes even
further, since it provides for the application of "basgic

- humenitarian principles in all armed conflicts",

In any event, questioned the ICRC in the preliminary
documentation, [given the humanitarian character of the laws L
and customs considered, should they not at least apply to all
international armed conflicts, whatever they are formally
called and even if one of the Parties does not recognlze the
actual situation 7] ,

The experts' opinion

The experts unanimously approved the ICRC's position
and turned their attention to the more delicate questlon

~examined below,

.. Up_ to the foundation of the League of Nations, e
1nternatlonal law had always defended the concept of equality
between the Parties to a conflict with respect to the application
of the law of war. But with the growth of the community of
nations, this thesis gradually lost ground. Apart from the
privileged position of the United Nations (examined below under
E), it was argued that a State victim of an aggression is not
bound to apply the rules of war to the same extent as the
author of the aggression. True, thig presupposes that the inter-
national community agrees on the concept of '"aggression", a
result not yet achieved in the United Nations discussions on

this subject. But even in the absence of ‘&ny precise definition,
"the Security Council or the General Assembly might be led to

degignate one of the Parties to a conflict as the aggressor,
has occurred.

In the tekts of qualified Writers even the oppronents
of equality congider. that, if there is to be any discrimination,

it should:not infringe on humanitarian rules. In this connection,

this view was expressed notably in a part of a resolution
(entitled : "Equality of Application of the Rules of the ILaw
of War to Parties to an Armed Conflict") which the Institute



- 96 -

of International Iiaw adopted in 1963 “in Brussels. The
passage in questlon is framed 1n tne following terms

’ "The Instltute of Internatlonal Law, cons1der1ng,
on the one hand, that obllgatlons whose purpose is
to restrain the horrors of war and which are imposed
. on belligerents for humanitarian reasons by
Conventions in force, by the general principles of
law and by the rules of customary law, are always
in force for the Parties in all categories of arm-
-ed conflicts and apply equally to actions undertal :m

- by the United Nations..." (1)

The experts' opihion

Several experts emphasized the great dlfflculty
of obtaining both a precise definition of aggression (2)
and objective designation of the aggressor from the competent
. body of the international community. Even if these conditions
" were fulfilled, the observance of the humanitarian rules
applloable in armed conflicts would still be binding on the
two Parties, the victim of the aggression and its author.
This solution is all the more indicated when there is confusion
as to whether there is-aggression.

The experts consemcntly - unanimously endorsed the
ideas expressed in the Resolution of the Institute of Inter-
. national Taw, thus falling completely into line with the
views of the ICRC, If the application of the rules is to.
differ in the case .of proved:-aggression, it would be, sald
__some experts, in:"jus pogt bellum", i,e. in the law’ appllcable
gfter the close of hostilities, particularly on matters relat-
1ng to the approprlatlon of enemy property. _ o

(l) See Instltute of Internatlonal Law, Brussels Sess.lon,
’ September 1963, . Resolutlons adopted by the Instltute,
‘Geneva 19 63, page. 376.. v

(2) It will be remembered that the United Nations gave fresh
impetus to the discussions on the definition of aggression
by setting up, in 1967 (Resolution 2330 of 18.12.1967),
g Special Committee of 35 members charged with submitting
to. the next General Assembly a report on the questlon o
as a whole. " . SERT
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B. THE NON-INTERNATIONAL CONFLICT

The problem

Most of the conflicts that have broken out
gince 1945 have been of an internal character and have claim-
ed large numbers of victims. This type of conflict assumes
the most varying forms and, in consequence of the direct
or indirect intervention of third parties, a clear line is
sometimes difficult to draw between the "internal conflict"
and the "intermational conflict”.

v The ICRC and the Red Cross have been called
upon to intervene actively in these internal conflicts; the
role of the Red Cross in this sphere is moreover the subject
of a special Report by the ICRC to the XXIst International
Conference of the Red Cross, entitled "Protection of Victims
of non-international Conflicts" (1). As for the present Re-
port, its main purpose is to communicate the opinions of the
experts. The legal aspect of the question raised by non-
international conflicts has already been taken up by the Red
Cross. It has convened several Committees of experts (2) and
a Resolution of the XXth International Conference of the

(1) Document D.S. 5 a-b,

(2) Commission of pxperts for the Zxamination of the Quest-
ion of Assistance to Political Detainees, June 1953,
Commission of Zxperts for the Study of the Question of
the Application of Humanitarian Principles in the Event
of Internal Disturbances, October 1955.

Commission of Experts for the Study of the Question of
Aid to the Victims of Internal Conflicts, October 1962,
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Red Cross (1), (Vienhe;'1965) encouraged the ICRC to continue
its work.

It has become clear to the ICRC, from its
experience, that the existing provisions fail to meet all
the humanitarian requirements of such conflicts. Article 3
~common to the four Geneva Conventions especially, valuable
as it has already proved to the ICRC, has in practice reveal-
_ed inadcquacies.

Bearing this situation in mind, the ICRC submitted
two important legal problems to the experts : first, the quest-
ion of the definition of non-international conflicts;
secondly, the question of the development of the law
applicable to these conflicts. '

(1) Resolution XXXI (Protection of Victims of non—ih%erﬁational
Conflicts) .

"The XXth Internatlonal Conference of the Red Croos,

considering that durlng armed conflicts not
of an international character and internal disturbances
occurring in recent years, it has not been possible to
ensure sufficient protection for the victims of these
conflicts and in particular the prisoners and detainees,

congidering further that the Geneva Conventions
of 1949 contain in Article 3, common to them all, the
provisions applicable to these conflicts,

having taken note of the report of the Committee
- of Experts convoked by the International Committee of
.the Red Cross to meet from 25 to 30 October 1962,

urges the ICRC to continue its work with the aim
of strengthening the humanitarian assistance of the Red
Cross to victims of non-international conflicts,

recommends that Governments of States parties
to the Geneva Conventions and National Societies support
these efforts in their respective countries.”
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1., Definition of the non-international conflict

EXlstence of a non-international conflict
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IIn several armed conflicts of a non-international
character the lawful Government has denied that they were
of the kind covered by Article 3 and therefore refused to
apply it. This Article certainly gives the Governments consider-
able latitude but not it would seem that of final and in-
controvertible decision in this matter. \

Could there be improvements and in particular

- more objective criteria than those of Article 3 to deflne
~the cases of application ?

The experts! oplnlon
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The experts as a whole regretted the absence
of a definition of the non-international conflict adapted
- to the conditions and requirements of modern warfare.

One expert, on the grounds of personal exper-
ience, called attention to all the difficulties involved in
problems raised by internal conflicts. There are numerous.
causcs for these; they may originate from partloular polltlc—
al, social, economic or then religious situations. A war of
liberation, the uprising of a minority against the lawful
Government and a class war : all constitute internal -
conflicts; the situation is particularly complicated when
there are no longer two parties to a conflict, but three, -
even four parties who are trying to eliminate each other,”
He however suggested possibly defining the non-international
conflict as follows : "the internal armed conflict is a |
- meang of expression, a deadly form of dialogue when none '
other is any longer p0381ble"

Some of the experts called to mind the definition
of non-international conflicts proposed by the Committes of
-~ experts which had met im 1962 in Geneve to study the question
of assistance to the victims of internal conflicts. -

In that Committee's opinion,?%he existence of
an armed conflict is undeniable, in the sense of Article 3,
if hostile action against a lawful Government assumes a
collective character and a minimum of organization. The

L



~ 100 -

duration of the- conflict,.the number and. leadership of rebel
groups, their installation or action in parts of the territory,
the degree of insecurity, the existence of victims, the

means adopted by the lawful Governmen+ to re-~establish order,
all have to be taken into aocount

The experts, in approving these criteria,

" comsidered they could usefully be reverted to and completed

‘for determining the existence of an internal conflict.

. Other experts made distinctions between the

© different types of non~intermational conflicts and advocated
‘considering, (a) internal Wwary where the two Parties control
part of the terrltorj (comparable in form to international
wars), and (b) guerrila situations, the struggle of a small
minority whose very weakness prevents it from entering into
open rebellion against the lawful Government, ... . ..

Generally speaking, the experts considered that
the condltlone to be fulfilled by a non-international conflict
to be considered as such should not be too restrictive,

Dlstlnctlon between the non-lnternatlonal and - the 1nternatlonal
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conflict

The problem

S Foreign intervention has occurred in various
forms, including even full military intervention, in several
armed conflicts of a _non-international character in the
sense of Article 3. {When there is foreign military inter-
vention on the 1nsurgents' side, there would seem no doubt that
the laws and cusbtoms considered should be applied as a whole
in the conflict, which thus becomesof an international nature.
The situation is more delicate when military intervention
occurs on the side of the lawful Government. But, in demand-
ing or accepting foreign military aid, should it not be
admitted that the lawful Government thereby gives de facto
a sort of recognition of belligerency, Wthh everyone knows
entails the application ‘'of the laws of war 9 [ This was the
question put to the experts.
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The experts! oplnion

_ Few experts came to a decision on this point;
‘they however admitted that foreign military intervention, on &
the side of c¢ither Party to a conflict, transformed a non-
international conflict into an international conflict, thus
endorsing the ICRC's opinion. -

b) Wars of liberation
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The problem

In a series of conflicts, their qualification
has been a subject of argument between the lawful Govern-
ment and the insurgents. The latter claimed that it was a
conflict betweern the communities of States, thereby involv-~
ing full application of the lawg of war, while the Govern-
ment denied the situation any international character. This
hags particularly been the case during certain wars of
liberation. = :

On this subject it should be remenbered that,
in a series of Resolutions (1), the United Nations General
Assembly has reguested the status accorded to war prisoners,
in case of capture, for combatants fighting against the
authorities in Southern Africa, The ICRC wanted to know whether
it could be considered that this rcqguest on the part of the
General Assembly implied it had adopted a2 position concerning
the nature of the conflicts in which these combatants are
engaged.

The experts! opinion

‘ This gquestion gave rise to extensive discussion.
{éome of the experts declared that while in 1949 it could be

- Resolution : '"The Policies of apartheid of the Government
of the Republic of South Africa" (Res. 2396, 2.12.1968),

- Resolution : "Question of Territories under portuguese
administration” (Res. 2395, 29.11.1968),

~ Resolution : "Measures to achieve rapid and total elimin-
ation of all forms of racial discrimination in general and of
the policy of apartheid in particular" (Res. 2446, 19.12.1968),

- Resolution : "Question of Southern Rhodesia" (Res. 2383,
7.11.1968). -
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imagined that colonial wars, wars of liberation, came

under Article 3, today, since Resolution 1514 (December

14, 1960) of the United Nations General Assembly on the Grant-
ing of Independence .to Colonial Countries and Peoples, these
wars should be admitted as entering into the category of
international wars. The groups fighting against colonial
governments should thus be considered subjectsof international
law, |

The question arose as to whether a war of
liberation had any status in international law. Some experts
considered the right to autodetermination conferred an inter-
national character on the struggle of peoples to gain their
independence. Others were of opinion that the justification
of wars of liberation could be given a broader interpretation;

the acceptance of Human Rights by Governments implied the
duty of ensuring their citizens the benefit of these fund-
amental rights. Any serious neglect of this duty could 1mply
virtugl reoognltlon of the right to open resistance.

While several experts thus endeavoured to find
grounds for the political-legal conception of wars of liber-
ation, the majority stressed that the formulation of human-
itarian rules applicable to such conflict took first place.

2. Obgervance ahd'development of rules applicable

in internal conflicts

Observance of rules

Before entering into the question of developing
the rules congidered, the experts demonstrated the difficulties
of obqerv1ng humanltarlan norms in non-international confllcts.

: Some flrst of all stressed the dilemma confront—
ing insurgents, between the necessities of combat and observ-
ance of the rules of war. Actual fighting conditions would
sometimes deprive them of means of action if they were compelled
to respect these rules from the outset of their resistance.

If this argument were pushed to the extreme, it could be
advanced that humanitarian law favour the lawful Governments.,
Reconciliation of the requirements of the rebellion with the
application of humanitarian principles would therefore offer

& serious problem.:
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The situation of the civilian population in
internal conflicts was considered secondly. One expert, on the
basis of personal experience, laid emphasis on the important
role played by the civilian population in such conflicts.

He declared that no@rattempt at liveration had the slightest
chance of success unless it were backed by the civilian
population. The natural consequence of this principle was
that no repressive force could break the insurgents' spirit
without the support of that same population, For this reason
the latter is the main victim in such conflicts : victim of
acts of terrorism on both sides, bombardments against the
rebels, measures restricting the sale of medicines, the dis-
placement of populations. While it is of course impossible  to
sanction the slaughter of innocent victims, in the fire of
action, added the expert, these sort of things are considered
quite normal, and it is easy to see how difficult it can be
to impose humanitarian solutions in such cases.

Finally (it was considered important to induce.
insurgents to abide by humanitarian rules. Without going so
far as to affirm that the application of humanitarian
principles is based on reciprocity, in practice it would be
difficult to ask Governments to apply these rules to persons
who entirely disregarded them.) Governments should of course
respect the laws of civilization and humanity at all times,
but both sides should be persuaded to take Humanitarian norms
into consideration. ' ' - o

The serious problems arising in’'the practical
application of humanitarian law, .owing to the very nature
of non-international conflicts were thus demonstrated. As a
whole the experts however considered the Red Cross should
continue its efforts to obtain more satisfactory application
“and development of Article 3 of the Geneva Conventions. -
They added that the purpose should even .be universal accept-
ance of the Red Cross Principles and their application in
all armed conflicts, internal or international.

Development of the_rules_applicable to_non-internstional -

' This not only concerns the rules concerning
the treatment of human beings, but also those relating to
the conduct of hostilities. Certain humanitarian limitations
should be set in both spheres, in accordance with Resolution
2444 of the United Nationsg, entitled "Respect for human rights
in armed conflicts", which is of an entirely general character.
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_ Apart from Article 3 of the Geneva Conventions
and its possible development, {the experts and the ICRC were
therefore of opinion that the rules relating to the conduct
of hostilitieslevolved during the first part of the discuss-
ions {should apply to internal conflicts, whether the use of
weapons, bombardments, or behaviour between combatants is

ncerned, |\
co )

-

‘The ICRC had submitted a serics of proposals in
oonnectlon with the development of Article 3. These related
to the respect of the red cross sign, hospitals, medical
" personnel or members of National Red Cross Societies; the
treatment of regular combatants; relief for military or
civilian detainees; blockade; supervision; drawing up of a
model agreement for the application of the other provisions
of the Geneva Conventions.

: The experts gave their opinions on these different
proposals, which are reverted to below. They recognized that
most of them were not aimed at the formulation of entirely
new. rules but at defining norms implicitly contained in
Article 3, and more especially the fundamental pr1n01ple of
humane treatment

a) §§§EEEE of the red cross 81gn g Article 3 doeg not

sp901flcally provide for respect of the red cross sign,
hospitals, medical personnel and personnel belonging to Nation-
al Red Cross Societies. a '

b) Treatment of regular combatants : o .14 not treatment

similar to- that prescribed in the IITrd- Geneva, - Oonventlon
~be provided for -these combatants, who -are-liable to punisgh-
ment simply because they have fought, and-the waiving of -all
trials and executions during hostilities be recommendcd ?

Some experts were dubious that it would be
possible and advisable to prevent summary trials, which they
however admitted undoubtedly help to ‘embitter the confliet. The
formulation of such rules could meet with a series of obstacles:
on the one hand, refusal of the lawful authorities, who might
fear this would be favouring the insurgents, giving the rebel-
lion a free-hand as it were; on the other hand, rcticence of
thée Parties to the conflict, who, not being certain of its
outcome, might apprehend the trials and executlono of the.
v1ctorlous gide once it was over,J- '
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Other cxperts, on the contrary, clearly demanded
that no sentences should be delivered, or at leagt no
executions should take place during hostilities.

(Wars "of liberation” have come to be regarded v
very differently by the world. This evolution of opinion has
resulted in several resolutions which have been adopted by
the United Nations General Assembly (1). In each of these the
United Nations requests that the status of war prisoners
should be granted to combatants for freedom, in accordance
with the Geneva Conventions of 1949, without their being subject
to any penal sanctions.j

¢) Relief for c1v1113n or military detainees Phere are no-

provisions in Article 3 for these persons to receive relief
or to give and receive news (2).

The experts unanimously encouraged the drawing
up of such rules.

a) Blockade : There is no provision concerning blockade in

cage of internal conflict. It would be very desirable to
provide for cxceptions of a humanitarian nature to a blockade,
for the benefit of the civilian population.

The difficulty here lies in the sp601al position

of this meaas of war in international law. One expert asked

See above, page 101
Resolution XIX (relief in the even of internal disturbances)

adopted by the XIXth International Conference of the Red Cross
(1957) should be referred to here

"The XIXth International. Conference of the Red Cross,

considering it necessary to ensurce maximum efficiency and
equity in the distribution.of rellef Dupplles in the event of
internal disturbances,

declares that relief supplle of all types must be distribut-
ed equitably among the victims by the National Red Cross Society,

- without hindrance on the part of the local authorities;

considers that, in the event of the National Red Cross

- Society being unable to come to the assistance of the victims, or

whenever it may be deemed necessary or urgent, the International
Committee of the Red Cross should take the initiative for the
distribution of relief supplies, in agreement with the authorities

concerned;
requests avthorities to grant the Red Cross every facility

in carrying out relief actions.®.
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in this connection whether it could be validly proposed to
forbid this particularly cruel means of combat in non-

international conflicts when blockade is not prohibited in
international wars. Would it not be better to obtain a rule

‘forbidding blockade in case of international conflict, which
could then by extension be applied to internal conflicts ?

For other experts, it could not be affirmed thct

. blockades were admitted in all international conflicts, Tn
virtue of the general rules of humanitarian law and human

rights, blockades could thus be considered as forbidden if
they were directed solely against the ClVlllaﬂ popul%tlon, to
the exclusion of any military pe“sonnel B

The experts 1urther reminded the Committee that
humanitarian principleg had +to be applied in blockades ;
Article 25 of the IVth Geneve Conventilon relative to the
Protection of Civilians in time of War was moreover drafted
in this sense. This Article stipulates the obligation of
belligerents, with certain restrictions, to "permit tho.free
passage of all consignments of essential foodstuffs, clotiv
and tonics intended for children under flffcon, expact@nt
mothers and maternity cases', (])

Ever gince.the period between the two World Wors, the Red Cross
has been concerned with. the condition of-:ecivilian populations
during blockades, ¢spccially in the case of Article 16 of the
League of Nations Covenant (providing for collective action

by member States) being applied. The ICRC. was requested to study
this question; as & result of its studies the XIVth Internation-
al Conference of the Red Crogs (19%0) adopted an important

 Resolution (XXXIV) obgerving that "an effort should be made,

through an appropriate organization, to obviate, as far as
possible, that the hardships inseparable from the enforoement
of Article 16 of the League of Nations Covenant and of the war
blockade be.inflicted upon categories of persons necessarily
strangers 10 the resistance of the State forming the object of
League of Nations or belligerent intervention (children, aged
persons, invalids, etc.)”. Under this Resolution the Conference

also considered that "the wforesald humanitarian relations (in

the event of appllcatlon of the economic weapon of the Ieague
of Natlons) should. be made to include aid to certain categorles
of the civilian populatlon by the provision: of medical and .

- sanitary supplies, as well as foodstuffs and clothing' and that

it was "advisable to extend to. - Blockade in case of Declared
War®™ the pr1n01ple of the malntenance of humqnltarlan relatlons
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It should be noted in this context that the
application of humanitarian rules in case of blockade should
be made easier by the fact that each Party to the conflict,
whose aspiration is to represent the whole State, claims to
have .concern for the welfare of the population.

¢) Supervision : Article 3, paragraph 2, provides that "an
impartial humanitarian body, such as the International Committee
of the Red Cross, may offer its services to the Parties to the
conflict”, Thig possibility has, it is true, enabled the ICRC

to intervene in numcrous cases, with the agreement of the Part-
ies to the conflict. It should however be reminded that the
Parties are under no obllgatlon to accept the services of the

Committee,
v

(Ehe experts were of opinion that it would be desir-
able to see the ICRC not only continueto offer its services,
but invested with internationally recognized functions of super-
vision, in order that it should be binding on the governments
to accept its assistance for the application of humanitarian
rules.’)
Some experts furthermore cmphasized that it is
no longer possible to consider some conflicts of an internal
character, which c¢laim hundreds of thousands of victims, as
falling strictly within the domestic jurisdiction of the
States. Thesc conflicts concecrn the whole international commun-
ity, and the experts therefore hoped for the presence of the
ICRC -~ or another ncutral body - which could co-operate in
the application of humanitarian norms,

Accordlng to the terms of paragraph 3 of Article 3, "the Part—
ies should endeavour to bring into force, by means of special
agreements, all or part of the other provisions of the Geneva
Conventiong”, Would it be advisable to draw up a model agree-
ment in this sense, which the ICRC would systematically propose
for application by the Parties_in,conflict ?

- The experts unanimously considered this as an
excellent and feasible proposal. It would at the same time be
sufficiently flexible, since the agreement to be concluded
could be adapted to the particular nature of each internal
conflict, and would possess the advantage of enabling the ICRC
- to endeavour automatically to obtain the widest possible
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application of the Geneva Conventions in each case. The exist-
ence of such a model agreement should in no way however impede
the rapid formulation and adoption by the international
community of the several basic rules examined above, which
would be of compulsory nature.

Conclusions of the ICRC

The general conclusions to be drawn from the
experts! discussiong will be found in the special Report of the
~ ICRC to the XXIst International Conference of the Red Oross on
the problem of non-international conflicts. :

C. SITUATIONS OF INTERNAL DISTURBANCES AND TENSTON.

The vproblem

In 81tuaflons of . serious 1nternal tension. which
may be congidered potential conflicts though they do not.
necessarily develop into an open struggle between two factions,
the conditions of the uprising and the large numbers of
victims have made it desirable to apply a minimum of human-—
itarian rules. ' ’ S

Owing to the fact that lawful Governments and
their police:forces dispose -of means of repression which often
make armed 1nsurrectlon almopt impossible, the conditions heve

- modlfled As a result there are now situations of internal

:“tens1onh which arec ‘characterized by the government authorities
complete . oontrol of ‘events and wholesale internment of indiv-
idvals cnnuldered dangerous for their security.

Although these situations fail to fulfil the
conditions of & non-international conflict under the terms of
Article 3, the ICRC has for a long tlmo concerned itself with
this problem. N 1 _ i

L _ ,. From the legal %nﬂle, £ Rebolutlon of the Xth
’Internatlonal Conference of the Red Cross (geneva, 1921) should
be c¢ited among others
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"The Red Cross, which stands apart from all
political and social distinctions, and from differ-
ences of creed, race, class or nation, affirms its
right and duty of affording relief in case of civil
war and social and revolutionary disturbances,

The Red Crosg recognizeg that all victims of
civil war or of such disturbances are, without any
exception whatsoever, entitled to relief, in conform-
ity with the general principles of the Red Cross'.

Resolution XXXI éf the XXth International Conference
of the Red Cross (Vienna, 1965) on ‘the"Protection of Vietims
of Non-International Conflicts" should-also be borne in mind.

Finaily, geveral Committces of experts have met
to study these problems (1).

Moreover, the ICRC. has also endeavoured to give
practical assistance to victims of these situations of internal
tensions, with the agreement of the authorities concerned. A
survey established by it, some of whose statistical data the
experts were the first to receive, shows that in the course o
the last 11 years 42 Governments have authorized the ICRC
to visit in all nearly 100,000 individuels detained as a
result of situations which do not strictly speaking come with-
in the framework of Article 3.

-In 20 cases it was a2 cage of internal disturbances.
In 22 others there was internal tension without characteristic
uprisings and thé detainees could thereforc be considered as
purely political.

. Some of the Governments only gave ICRC Delegates
reotrlcted authorization, Whlch prevented them from system—~
atically and repeatedly v151tlng 211 the political detainees.

" The figure of 100,000 dctalnees, moreover, also includes a

certain peroentage of ordinary delinguent prisoners, who are
often not séparated from political detainees by the penitentiary

authorities.

_Oommlési6ﬂ:of’EXperts for the Examination of the Question of

Assistance to Political Detainees, June 1954; .

Commission of Experts for the Study of the Question of the
Application of Humanitarian Principles in the Event of Internal
Disturbances, October 1955;

Commission of Experts for the Study of the Question of Assist
ance to the Victims of Internal Conflicts, October, 1962,
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It should not be forgotten, despite these
positive results and although the ICRC has often been able
to intervene owing to a broad interpretation of Article 3,
it in reality enjoys no rights in situations that cannot be
qualified as non-international conflicts. For this reason,
it asked the experts whether it would not be advisable to
set up humanitarian rules applying to the victims of such
situations.

The experts' opinion

The experts recognized that this problem was of
vital interest for the Red Cross..They would. like the ICRC
to be in a position to intervene in cases where there is
extengive internment of individuals opposed to the Govern-
ment. They also affirmed that it ought to be possible to
require the Governments to behave in accordance with minimum
norms of civilization.

They however felt i1t should be pointed out that,
in virtue of the principle of national sovereignty and non-
interference in a country's domestic matters, the Governments
might raise objections to the formulation of rules authoriz-
ing the ICRC to intervene in cases of internal tension and
disturbances. Despite this, the question was considered of
- such interest and so important, that.the experts were led to
- propose various solutions to. the: ICRC

Some of them felt it might be possible to come
to an agreement with the Govermments  om ICRC intervention in
cases .of internal disturbances and tension; this agreement
could be formulated in a separate convention, entirely in-
dependent of Article 3.

. Others con81dured these 81tuatlons should be

- considered ag peacetime situations cominmg within the inter-
national Covenante for the protection ¢f Human Rights. It
seemed to them difficult to envisage a situation.falling in
between  the spheres of Article 3 and the Covenants, especially
since the fundamental guarantees of the latter should be
respected in all circumstances, degpite the Articles formulat-
1ng exoeptlons° I ST

Stlll other LXperts con51dered the ICRC should
continue to give assistance on the basis.of its moral prestige
and neutrality, adjusting its action to each particular case
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and appealing to the Governments' political and moral sense.
It was indeed feared it would be difficult to lay down strict
rules, owing to the susceptibility of Governments in these

matters.

» Above all, several experts were very anxious that
internationally recognized status should be conferred on the

‘Red Cross in this respect, authorizing it to take action in

such cases. They considered specific mention could be made of

- the ICRC when the "Minimum Rules for the Treatment of Detain-

ees" adopted by the United Nations Ist Congress on the

. Prévention of Crime and the Treatment of Delinquants (30

August, 1955) (1) gre revised at the 1970 Conference for
that purpose in Kyoto.

Finally, several experts thought a solution might
lie in a Resolution by the United Nations General Assenbly .
requesting the ICRC to carry out its humanitarian duties in
situations of internal disturbances and tension and recommend-
ing the Governments to appeal to it.

In reply to a question whether the United Nations
General Assembly could adopt a resolution concerning an
internal situation which in principle fails to come within
its competence under the Charter, the experts stated that
this could be done according to the present 1nterpretatlon of
Article 2, paragraph 7, of that Charter.

Conclusions of the: ICRC

: This subgect ig also dealt with in the special
Report of the ICRC to the XXIst Conference on "The Protection
of Victims of Non-International Conflicts™ (Document D.S. 5 a-=b).

" This Report should therefore also be consulted for the general

conclusions. (In partlcular page 6).

In this connection it will be remembered that, at the request
of- the IORC, the Monaco Medico-Legal Committee drafted a set
of "Minimum Rules for the Protection of non-delinquant Detain-
ees" (4 June, 1966)., These are reproduced in a Report to the
XXIst International Conference of -thé Red Cross entitled
"Implementation and Dissemination of the Geneva Conventions
(I)", Document D.S. 3/1.0. See also International Review

of the Red Crosg, August 1967, February 1968, o
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'D.  GUERRILLA WARFARE

The problen

A preliminary remark should be made : guerrilla
warfare is far from being confined to classical international
- conflicts and is equally to be found in internal conflicts.
Section B of this Chapter having dealt with the humanitarian
problems arising in conflicts of the latter type we shall
here consider guerrilla warfare only as waged in 1nternat10n-
al conflict, -

In reality no precise legal concept is attached
to the term guerrilla warfare. Many definitions have been
given, Without disregard to the numerous studies published
on this subject, for which the summary bibliography annexed
to the present Report should be consulted, we w1ll 81mply
gquote the following definition :

".s.a form of warfare carried on by independent,
gquasi-military groups in connection with a regular

- war, generally in the rear of or on the flanks of
the enemy... The term partisan is synonymous with guerrilla,
as is "irregular” S

A guerrilla or partisan is, in the literal meaning
of the word, an "irregular", “(l)

This form of combat is not new, since its name
is drawn from Spanish popular resistance against the armies
-of Napoleon., If today it is a headache for many jurists, it

" is because it has been extended in the XXth Century to a

‘degree that upsets a series of strategic, political and legal
concepts, at odds with traditional criteria.

v Its development during the Second. World War in
the form of resistance movements against an occupying force
led %o the lntroductlon of a special Article when the Geneva

' Conventions were revised in 1949 (Article 4, (2) of the
IITxd Convention). This prov181on recognizes the status of -
war prisoner for members of ”re81stance" movements fulfilling
the following condltlons

(1) Encyclopaedis Britannica, Vol. 10, V.P. 996 "Guerrilla
Warfare®.
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(a) that of being commanded by a person responsible
for his subordinates;

(b) that of having a fixed distinctive sign recognizable
at a distance; .

(c) that of carrying arms openly;

(d) that of conducting their operations in accordance
with the laws and customs of war." (1) ... ..

A further condition is that these movements must
belong to one of the Parties to the conflict-

[éeveral conflicts that have broken out since 1949
have involved guerrilla operations. In 1969 it is evident
that guerrilla. warfare has often taken the shape of "wars of
liberation', colonial or social struggles, which are esgential-
1y nationalistic or ideological, and that guerrillas have
rarely conformed to the five conditions of this new provision
in the IITIrd Convention of 1949.!{This sitﬁation_led the World
Veterans Federation to study how these conditions should be
interpreted (2).

The ICRC could not remain aloof from these problems
of interpretation in relation to a text whose adoption 1t had
advocated twenty years earlier. It therefore felt it should -
quest the experts to give thought to the problem of guerrilla
warfare, confining their examination, however, to the field
of international conflicts.

(1) These conditions were moreover drawn from Article I of tle
"Regulations concerning the Laws and Customs of War on
Land" annexed to The Hague Convention of 18 October, 1907
(Convention No, IV), This Article and the complete text
of Article 4 of the IIIrd Geneva Convention of 1949,

Annex IV, page 11.

(2) See in particular the  Resolution adopted by the*General
- Council of the WVF on 21 March 1962, on the "International
Definition of the Status of clandestine non-uniformed
Fighters"'"), together with the Conclusions and -Recommend-
ations of the Advisory Group of experts convened on 6 and
7 February, 1967, in Paris by the WVF. For this last text,
see AnneX:XIX, pagedb9. e

s
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Two main questions were submitted to them :

- the application of the Geneva Conventions to guerrillas,

and,

- the regpect of the Geneva Conventions and the other laws
and customg of ‘war of a humanitarian character by these
same guerrillas.

The cxperts' opinion:

)

a) Application of the Geneva Conventions to guerrillas

Before express1ng their opinion on the specisal
problems raised by this type of conflict, the experts voiced
a desire for a definition of the word “gnerrilla warfare"
which can signify either a technique of warfare or a legal
concept.

Guerrilla warfare has indeed become a method of
combat, and the common factors which permit a situation to
be considered a state of guerrilla warfare have to be
determined. Any legal examination of the question must be
founded on this baois.

The term "guerrilla " often includes all irregular
combatants (1). It is this sense which will principally be
considered.

! A distinction should be drawn, according 16 the
experts, between terrorism or banditism and guerrilla warfare:
guerrilla warfare :1s an organized movement with a political -
aim and enjoying popular support. Various names may disguise
the reality of guerrilla warfare (partisans, resistance move-~
ments, subversive movements, movements of national liberation,
etec.,). It can also take different forms.: thus the guerrillas
do not necessarily hold a territory, even if all in fact have

- a safe retreat (a "sanctuary", sald one expert) where they can

regroup and take .shelter,} Similarly, a group operating in
urban zones will be faced with problemg different from those
of a traditional guerrilla movement. ' a

See Encyclopaedia Britannica, Vol, 10, p. 996 "Guerrilla War-
fare" : In the literal sense of the word, a guerrilla or a
partisan is an "irregular combatant"; he is never a regular
soldier and his "irregularity" is his distinctive character,

-~ R.R, Baxter, "So-called unprivileged Belligerency : Spies,
Guerrillas, and Saboteurs", British Yearbook of International

Law, 1950, page 323, ff,
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According to the experts, its undefinable and
elusive character makes it difficult for jurists to discuss this
type of warfare, which is made up of a series of completely
different stages in which the laws and customs of war are not
always equally applicable, In the first stage, for example,
one expert pointed out, where, still being weak, the movement
will be tempted to resort to extremist methods, humanitarian
norms will perhaps be more difficult to apply than in the
second stage, where having asgsumed shape and -also perhaps
developed a greater sense of responsibility, the laws and
customs of war should be applied as widely as possible.

The ICRC had regquested the experts' opinion on
the present-day realism of the conditions laid down in Art-
icle 4 (2) of the IIIrd 1949 Geneva Convention, for captive
guerrillas to be entitled to be treated as prisoners of war,

Several preliminary remérké of the experts should
‘be mentioned before examining each of the conditions laid
down in this provision of the IIIrd Geneva Convention,

One expert asked whether these conditions, stipulat-
ed in the context of the Second World War when guerrilla war-
fare had been the form assumed by resistance against the
Occupying Power, might not nowadays be of a negative order, by
placing completely outside the law and consequently outside
any protection, guerrilla movements failing to satisfy these

conditions,

Several experts thought The Hague criteria repeat-
ed in Article 4 of the IIIrd 1949 Convention were particular-
ly hidebound in face of the diversity and changeability of
guerrilla warfare. Perhaps it wa.s really only a matter of
interpretation. :

Another expert even considered that the present
forms assumed by guerrilla warfare no longer enabled conform-
ing to the four conditions under (a) to (d) of paragraph 2
of Article 4, nor even to the requlrement of belonging to
one of the Parties to the conflict.,

As to the latter question (Article 4 (2)), the
experts were of opinion that this condition was not easy to
fulfil in some guerrilla conflicts (not only internal conflicts
but those where a belligerent does not admit it is a Party
-to the conflict and the other Party uses this as a pretext
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for refusing to recognize that the guerrilla movement
satigfies this condition) (1), Generally speaking, however,
it was recognlzed that 1nternatlonal law excluded "private
war",

YAS to the obligation of belng commgnded. by a
person responsible for his subordinates (Article 4, paragraph
2, (a)), even if resgsistance movements are badly organized at
the beginning of their operations and cannot easily satisfy
the conditions laid down, this requirement of a certain degree
of organlzatlon and a responsible leader seemed essential to
the expertsj(2

S ‘The condltlon that there should be a fixed
distinctive sign recognizable at a distance (Article 4,
paragraph 2, (b)), on the other hand, seemed to the majority
of the experts somewhat difficult to fulfil, But as the
World Veterans Federation had said (3) "This sign should be

One cannot however omit referring to the commentary on this
provision, which . reverts to the conclusions of The Hague

Conferences stating : "It is essential that there should be
- a de facto-relationship between the resistance organization

-and the party to intermational law which is in a state of

war, but the existence of this relationship is sufficient. It

may find expression merely by tacit agreement, if the operat-
ions are such ag to indicate clearly for which side the resist~

ance organization is fighting", The Geneva Conventions of

- 12 August, 1949. Commentary published under the general

1ed1torsh1pof Jean S.Piectef,Vol, III, Geneva. Convention relat-

ive to the Treatment of Prisoners of War, Geneva, ICRC 1960
p. 57,

See also on this subject the Commentary referred to above,

fmpage856 5% This is the most important condition, which in
la way guarantees the legality of the armed struggle. It is

moreover entlrely compatible Wlth the very nature of guerrllla
warfare. .

Conclusions and Recomméndations adopted by the Advisory

- Group of Experts, see above page 113, note 2,
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distinctive to enable identification in relation to the peace-
ful population, (...), fixed in the sense that the resistant
should wear it throughout the operation in which he is taking
part and (...) recognizable at a distance by analogy with
uniforms of the regular army." |

The necessity of carrying arms openly (Article
4, paragraph 2, (c)) gave rise to no discugsion and the meet-
ing adopted on this point the Recommendations of the World < o
Veterans Federation. ' ] ﬁ&a

The obligation of conducting their operations in
accordance with the laws and customs of war (Article 4,
paragraph 2, (d)) is dealt with further on. This was the second
guestion put to the experts (respect by guerrillas of the
Geneva Conventions and the other laws and customs of war of
a humanitarian character).

Finally, {it should be stated that most of the )
experts did not advocate any basic modification in the inter-
pretation of Article 4 in favour of guerrillas, with the except-
ion of two participants who asked that combatants fighting
against an aggression or against colonialism should be
favoured. } :

The ICRC had pointed out in its documentation
that experience in recent conflicts had shown this provision
of the IIIrd Convention, whose conditions we have Just exam-
ined, by no means protected all the combatants in this type
of conflict. It can therefore legitimately be asked, continued
the ICRC, what is to become of combatants who do not satisfy
these conditions. It asked the experts whether they consider-
ed these persons sufficiently protected by the provisions of
the IVth Convention, in the event of their being applicable,
and made two suggestions

-~ Could it be requested;,as in internal conflicts, that such
prisoners should not be executed ? (Thus going. beyond
Article 75 of the IVth Convention)

~ In other hypotheses, would it not be possible to obtain
humane treatment of these persons, at least equivalent to
that laid down in Article 3 (common to the four Conventions
and stipulating the respect of certain basic principles in
non-international conflicts) 9
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A1l the experts agreed in considering that:
guerrillas should be protected in one way or another, point-
ing out, however, as seen above, the great difficulty of
enclosing guerrilla warfare in a clearly defined legal frame-
work. The guarantees offered by the IVth Convention of 1949
relative to the Protection of Civilian Persons in Time of
rar, as they are recalled in the document: of. the World Veterans
Federation (cf. Annex), do not always appear adequate, The
principle of non-execution of prisoners. seemed to the experts
a measure, even if it failed to correspond to the positive
law applicable, which would enable avoiding that either side
resort to extremes, As to the humane treatment of prlsoners,
this is in the real interests of both Parties, :

In any event, whether the guerrillas did or did
not satisfy these conditions, the experts all emphasized the
importance of the provisions in the Geneva Conventions
demanding respect of medical personnel and establishments,
which experience had shown were not sufficiently observed. In
all our efforts, added one expert, we should urge the applic-
ation of these provisions. They should moreover: be reviewed
as a whole and for evéry casc the day regulations are adopted
Tfor guerrille warfare., Similarly, it is absolutely essential
that civilian doctors should be able to care for the wounded
of such conflicts without being harassed.

b) Application by guerrillas of the Geneva Conventions and

- -other lawsgand.customs of war of a humanitarianfhaturé

5 Several aeneral remarks made by the experts on
- this subject should be recorded to start. :

= In a guerrilla conflict, as in any other form of warfare,
© it is in the 1nterests of both Partles to avold unﬁecessqry

sufferlng.

- Guerrlllqs mﬁst alSo'fecdgnize certain obligations if it is
desired to dotain more: satlsfactory protection for them,
elther by practical measures on.the scene of actlon or by
some future regulations.

- Guerrillag and their opponents should conform to the same
rules. The more restricted facilities of the former should
however be taken into account and general principles
established which both Parties could apply. Either Party
might make of rules which are too definite a pretext on
legal ground not to apply them.
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Finally,féeveral experts considered that the L
special conditions of guerrilla warfare should be borne in
mind and guerrillas treated as prisoners of war even if they
failed to observe the laws and customs of war, It is perhaps
only during a second phase, one expert pointed out, when
guerrillas have secured control of certain territory that
they can conform to these rules. He suggested they should then
make an explicit and official declaration that they agree to
apply all the laws and customs of war;)

~ They should in any event respect humanitarian
principles. Guerrillas should therefore be familiar, if not
with all the laws and customs applicable in an armed conflict,
at least with their fundamental principles (1).

: : One of these, applicable in such warfare seems
pre01sely the respect of prisoners of war and especially
the prohibition against ill-treating or executing then.

In the documentation submitted to the experts,
the ICRC had drawn attention to\q fact frequently alleged
that 1t is a material 1mp0881b111ty for members of resistance
movements, owing to their particular combat conditions, to
apply. the provisions of -the IIIrd Convention relative to the
treatment of prisoners ofﬁwar. Should it mot in any event be
strictly forbidden to put prisoners to.death or inflict
serious injury on their health : should they not (as has occur-
red in some conflicts) after having been disarmed, be released
where there are no facilities to care for them. They could
also be handed over to an Ally or a neutral State, .as authoriz-
ed in the IIIrd OOnventlongi

o

In this. type of conflict, the experts emphasized,
praotlcal solutlons must first of %ll be- sought for that
problem as for others. The suggestions put forward by the
ICRC in explaining the problem, that these prisoners be handed
over to a neutral State or released, asking them on their
honour not to resume fighting, could offer such practical
solutions. These solutions have moreover already been adopted
in recent conflicts and have been advocated by qualified.
theorists.

(1) For this Whole problem, see the precedlng Chapter on
"Non-international conflicts", wheré these matters have
. been dealt Wlth at greater length, EER
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Prigsoners are neither the only nor even the main
problem arising on the humanitarian level in guerrilla war—
fare; it should not be forgotten that it is eivilians (or
non-combatants) who are thc pr1n01pal victims of- hostllltles
'fln these confllcte, v S

Tn this connection, one expert drew atfentlon to
“the danger that the concept of civilian population might be

- narrowed down to the effect that individuals indirectly

- participating in the war effort (economically or politically,
and no longer simply on the military level, as was the case
til1l now) might be placed in the category of combatants.

» _ Because guerrllla warfare by 1ts 1nfrastruoture
calls upon the Whole population, there has often been a
temptation to consider that in such a conflict there is no
longer any distinction between combatants and non-combatants
and to take this gs =2 Justilcatlon,stressed an expert, for the
forces opposing the guerrillas not to apply the laws and
customs of war,

Several experts however felt it should not be
»1mposs1ble to define the section of the population to be
distinguished from armed unlts, which forms, and should continue
to form, the civilian population, and which should not be
deliberately attacked by the bulllgerents.

_ _ The practice of "terrorismﬁ (1) gavefrise to-
‘discussion among the experts : one argued that, especially at

“ the beginning of their struggle, it was perhaps the only arm

,available:%o guerrillas combating a Government -preventing

* them from employing other methods. To condemn terrorism with-~
out appeal would perhaps be equivalent, according to this
expert, to depriving guerrillas of their only means of combat,
~and would therefore lack realism. :

[ The majority of the experts were however of oplnlon
‘that terrorism in the sense of 1ndlscr1m1nate attacks agrninst

(1) Robert (Alphabetical and analogical French Dictionary,
Paris, 1966) gives the following definition : "System-
atic employment of violence to achieve a political aim
(...) and especially all acts of violence -(individual or
collective attacks against life, destructlon,..) on the
part of a. political organization to impress the population

. - and create an atmosphere of 1nsecur1ty." {(translation).
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the civilian population, should be condemned and that it
outlawed guerrilla forces. ]

. Conclusions of the ICRC

The ICRC feels the following'general conclusions
can be drawn from the discussion on the guerrilla warfare

1., The conditions laid down in Article 4 of the ITTrd Geneva
Convention in order that a guerrilla (member of a "resist-
ance movement" are the words of the 1949 text) may be
considered as a prisoner of war in case of capture, should
be interpreted as broadly as possible when the guerrillas
respect fundamental humanitarian principles in combat,

2. Prisoners on either side should be treated humanely.
Death sentences and still more executions not eonforming
to the conditions of Article 4 of the IIIrd Convention
should be avoided.

3, Terrorigm : While this cannhot be proscribed in absolute
terms (the word itself, like guerrilla warfare, has
several different meanings) should be forbidden when it
is inflicted indiscriminately against the civlian
population (whatever the means employed : violence,
bombardments, etc.). '

E. APPLICATION BY THE UNITED NATiONs FORCES

The problem

_ It has sometimes been declared that, even if the
United Nations were to have one day a bigger coercive force

to render the law of war superfluous, rules would still be
valuable for the conductvof armed intervention by U.N.O. forces.

The United Nations as such are not Parties to any
of the Conventions relating to the laws and customs of war;
but the question of the observance of these laws by the special
forces of the Organization has arisen on several occasgions,
in particular as regards the Geneva Conventions:
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The Secretary General's rules for the U.N,0. forces
lays down that : "The force shall observe the principles and
spirit of the general internaiional Conventions applicable to
the conduct of military personnel. " Recent Agreements between
the Secretary General and the States providing contingents
*gtate that the Conventions referred to include, inter alia,
the Geneva Conventions and The Hague Convention for the Protect-~
ion of Cultural Properuy.

IR What is the p031tlon with regard to the partlcula?
laws and customs con81dered in the preceding Chapters (conduct
o of hostilities in a broad bense) ? The question of equality
between the Parties ‘has sometimes been raised here, on account
of the special and privileged position of the U.N.O.,, whose
armed intervention would always be for the purpose of main--
taining or restoring international peace and security in the
sense of the Charter. Consequently, it could not be bound by
the whole -law of war on the same grounds as the usual type
of belligerent.

I It is however generally admitted in this field
also that the humanitarian rules should be observed by the
U.N.O, forces, if only in view of the importance attached to
the respect of human rights by the Organization and its
Charter. It was therefore asked by the ICRC in the preliminary
documentation, whether this attitude should notv ve adopted
also towards the rules examined in the preceding Chapters,
which are likewise designed to safeguard the fundamental righs
of the individual in extreme situations,

The experts' plnlon

The discussion centred rather round the application
of existing law, i.e. the Geneva Conventions, by the United
Nations forcesthan round the rules examined in the previous
Chapters. The great majority o the experts would like to see
the U,N.O, accede to the Geneva Conventions, stating that
they saw no real legal obstacles to this, The reticence some-
times inspired by such a step would seem to he due to the
fear of the United Nations forces being considered on a parallel
with the army of any country, when, it was affirmed, it should
be regarded as a peace. force., o

o The experts also p01nted out thwt the obgectlonh
agalnst accession of the United Nations to the Geneva
Conventions failed to take sufficient account of Article 42
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of the Charter (1), providing specifically for "Such action
by air, sea or land forces" as may be necessary in the eyes
of the Security Couneil.

As was rightly stressed, the armed contingents
placed at the disposal of the U.N.O., it is true, all come
from countries Parties to the Geneva Conventions; these
contingents are therefore bound to apply them. It would how-
ever appear far more preferable, according to the experts,
for the United Nations to accede officially to the Geneva
Conventions, Pending such a step, the Commanders in Chief of
the U,N.O0. Forces, as has been done in the past, should
explicitly pledge themselves to respect these Conventions
and to give instructions in this sense to their subordinates.

Ooneclusions of the ICRC

j - The ICRC can but record these views, which

correspond to its own, with satisfaction (2)., In this spirit,
the engagements taken by the United Nations, in one form or
another, should clearly extend to the application of all the
humanitarian rules that might be reaffirmed or developed in
the fields covered by the present Report.

(1) "Should the Security Council consider that measures..
provided for in Article 41 would be inadequate or have
proved to be inadequate, it may take such action by air,
sea or land forces as mey be necessary to maintain or
restore international peace and security. Such action may
include demonstrations, blockade and other ogperations.
by air, sea or land forces of Members of . the United

Nations",

(2) See Memorandum of the ICRC dated 10 November, 1961,
addressed to the Governments of all the States Partles
to the Geneva Conventions, on the subjéct of the
application of these Conventions by the contingents-

- placed at the disposal of the United Nations.
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V. PROCHDURE TQ GIVE LEGAT FORCE TO THE LAVS AND QUSTOMS
UNDER CONSIDERATION

The problem

- In the documentation submitted to the experts,
the ICRC had emphas1zed that it was more a question of a
preliminary exchange of views on this point than a detailed
study,. As stated in the first part of the Report, this coming
chapter treats of an. essentlally governmental phase of the
work. .

The ICRC had recalled the procedure adopted for
the drawing up of the previous humanitarian Conventions, in
particular The Hague Conventions of 1899 and 1907, The Hague
Convention of 1954 on the Protection of Cultural Property (1)
"and, principally, the 1949 Geneva Conventions, which represent
the widest set of ‘rules applloable in cases of armed conflict,
“The latter had passed through four stages before being flnal—
1y drafted up: ‘

~ Preparation by groups of experts convened in a private
capacity by the ICRC of documentation on the law in force
and that which should be formulated;

~ Drafting of rules, on this basis, submltted to a Conference
of Government experts convened by - the ICRC in 1947

v;iSubmlss1on of this Draft to the XVIIth International
Oonference of the Red Cross (Stockholm 1948),

- SubmlSS1on of the Drafts resultlng from the debates at the
above Conference 4o a Diplomatic Conference, convened by
the Swiss Government, which, after four months discussion
resulted in the signature of the present Geneva Conventions.

(1) The first Peace Conference,_ln 1899, was ‘éonvened by
the Tzar of Russia; the second, in the same city, in 1907,
was convened by the President of the United States. As to
that of 1954, it met at The Hague under the auspices of
UNESCO, which had undertaken the preparatory work.
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The experts! opinion

The question cf procedure was taken up not only
in connection with this particular point, but on several
other occasions during the study of subjects covered in: the
preceding Chapters. Only the main points cf the discussion
will be summarized below.

First of all, a marginal but important aspect,
several experts stressed the meaningful role public opinion
can play in giving vigour to legal rules; these rules, it
was said, will be all the more easily and promptly adopted

by the Governments in that they respond to the deep aspirations

nt public opinion and to the public consoience&)The press and
.i0ther mass media should therefore be borne in mind in thls
type of effort. :

The non-governmental organizations can also provide
valuable support, as an expression of public opinion €. As
to the governmental organizations, the active support to be
obtained from some regional organizations (Council of EBurope,
Organization for African Unity, Organization of American
States, etc.) should also be borne in mind: UNESCO could
similarly join actively in the diffusion of these iceas.

(1) It should be pointed out in this connection that the
Council of the Interparliamentary Union, at its meeting
in April 1969 in Vienna, adopted a Resolution in which,
after notlng the Teheran Resclution and Resolution 2444

c"peguested as a matter of urgency all parlluments
'faj to use their influence %o ensure full application and
'respect for all conventions of lnternatlonal rules of
. a humanitarian character;
vb).tovencourage and support the action undertaken by the
- International Committee of the Red Cross, to ensure

- . the strengthening of the pr1n01ples of a humanitarian
nature and the development of their legal and practical

conseguences,

Furtherm-sre, on two occasions, in April 1968 and April
© 1969, a group of non-governmental organizations met at

ICRC Headguarters to obtain information with regard to

the work of the Committee in the sphere considered.
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This public opinion campaign will-have all -the
more chance of success, 1t was rightly pointed out, if
emphasis is laid on the essential objectives of these new
humanitarian rules : reduce the suffering 1nherent in confllcts
and fac;lltate the return to peace.

Finally, this appeal to public opinien should not
be confined to the phase preceding. the adoption of the new
rules. Pressure should continue .in order that these rules are
ratified by the Governmerits and, widely disseminated among
all persons concerned especially military circles., '

E After these remarks on the role of publlc opinion
in the law-creating process. of new humanitarian norms’, - the

experts' opinions on this process itself should be recalled.

Their npinions can as a whole be grouped in four categories

1. The experts generally con51dered it preferable not to
revise the existing Conventions at present, especially
the Geneva Conventions. They thought it meore advisable to
create new instruments of international law, whether add-~
itional Protocols to the existing Cornventions, or independent
instruments, which, in fact, would complete cr Wholly or
partially replace the ex1st1ng Conventions (1). These new
instruments could in particular extend the field of
application of the previous texts to all types of armed

- conflict., :

2. How were these legal instruments and particularly:these
Protocols to be set up? The experts'! views varled on this
pO.._l’lu 4

_ Some suggested getting certain of these instruments
adopted within the framework of the United Nations; work-
ed out by an ad noc committee, a draft Protocol or
Convention could be approved by the General Assembly and
then submitted to all the States for ratification. This
procedure has been followed for several instruments of
international law set up in the above conditicns, in part-
icular the international Covenants on Human Rights.

(1) Thus the IVth Geneva Convention is supposed to “"complete™
The Hague Convention on the Iaws and Customs of Land
Warfare, so far as concerns Occupied territories.
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Other experts however voiced reservations in
regard to such a system. While recognizing the important
work of the United Nations in codifying law, they argued
that several countries, together representing hundreds of
millions of individuals, were not members of that organiz-

ation. As a result, such important Conventions as those

on human rights, gen001de or racial discrimination, had not
been open to these countries. In accordance with the
universal nature of the Red Cross, all countries without
distinction should be able to adopt the rules evolved
by the experts, precisely on account of their humenitarian
nature. ' '

: For these reasons, these experts advocated a
diplomatic conference convéned outside the actual frame-
work of the United Nations. This solution would not more-
over exclude some connection with the latter, in a form
to be decided. Allusion was also made here to the Treaty
on the Non-Proliferation of Nuclear Weapons, for whose
ratification or accession there are several depositary
Governments, thus enabling any State desirous of 301n1ng
in thls treaty to do so.

Finally, other experts wondered if the necessity

to reach a rapid solution would not justify also considexr-

ing other gimpler and more direct procedures than those
employed for the existing humanitarian Conventions. Thus
one expert proposed a Protocol which would be adopted by
an international Conference of the Red Cross and then
submitted directly to the Govermments for approval and.
official accession., With the same idea, another expert
suggested an instrument of international law prepared by a
widely representative committee of experts, convened by
the ICRC, which would not necessarily be of a governmental
character. After having possibly obtained the comments of -
Governments on this draft, with the help of experts, ihe

: IORC would draw up the final instrument. This would be
~directly communicated to the Governments, which, by an-

official declaration, would confirm their 1ntentlon of
considering themselves bound by this text. ~ :

Allusion was also made to an intermediate gstage, which
might intervene between the phase of the preparatory work .
and the stage, when the legal rules would be given final
touches by Government Plenipotentiaries. This would cons1st

of a "Declaration of Principles".



- 128 ~

This had been the procedure for the principles
relating to the protection of civilian populations, exam-
ined above (Chapter IIT B) : these principles were pro-
claimed by the XXth International Conference of the Red
Cross (Resolution XXVIII) and reaffirmed, in its Resolution
2444, by the General Assembly of the Unlted Nations. The
latter had employed the method of a Declaration of

. Principles.in several spheres of law, These Declazations
imply the development of the principles proclaimed into

~ a sgeries of detailed rules and, consequently, subsequent
:_codlflcatlon by means of a formal instrument of internation-
al law (e g. in the fields of Human Rights, elimination
of forms of racial discrimination, the pacific utiliz-
ation of extra-atmospheric space, friendly relations
between States, etc. ).

4, TFinally, the experts'. discussions enabled a definite
conclusion to be drawn : it is not compulsory to envisage
a single instrument of. international law to cover all the
fields in which it appears humanitarian law shouid be
. developed. Considerable flexibility must be given here
" t00, which would not exclude the possibility of several
Jlegal instruments, each corresponding to one of the subjects
considered and created by different procedures. These
. variations in procedure might also be necessitated by
. the different degrees of progress in work from one subject
~ to another., It would not be in the least: incompatible with
the need repeatedly stressed by the ICRC in this Report,
to work towards the reaffirmation and development of the
whole of humanitarian law applicable in armed confllcts.

Conclu51ons of the ICRC

A% the present stage, the ICRC has above gll to
confine itself to noting these different cpinions and com unicat-
ing them to the persons receiving the present Report; in part-
icular thé members of the coming International Confereénce of
the Red Crosg. Special importance can however already be
attached to the remarks voiced on some points:t the fact that
it is not advisable to revise' the:.existing Conventions for the
time being, the advantage of choosing procedures ' whereby the
purposes in view can be rapidly achieved (which has always
been emphasized by the ICRC) and, finally, the necessity of
drawing up instruments of international law of universal scope.,
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PART ITI

General Conclusions of the-ICRC

In the first part of this Report, the ICRC explains:
the reasons militating in favour of the reaffirmation and
development of humenitarian law applicable in armed conflicts.
It alsc emphasizes the urgency of undertaking this.

This need, which the ICRC has observed directly in
its relief sctivities during recent armed conflicts, have
been fully confirmed by the highly qualified personalities
it consulted, as shown in the second Part of the present

Report.

This second Part also brings out the numerous fields
in which development of humanitarian law is both possible and
desirable, either because the subjects in question still re-
guire more detailed study or else they already appear sufficientl
ripe, and this is most frequently the case, to pass on speedly
to the stage of codification.

Cne could have thought of setting up an order of
priority in the matters to be dealt with, and, for example, give
first place to: the protection of civilian populations against
hostilities, the development of the rules applicable in internal
conflicts and the prohibition of chemical and bacteriological
weapons. But the ICRC will refrain from doing so: there are
urgent aspects in every field and the work must progress wher-

ever it can.

After having shown why this development ¢f human-
itarian law is essential and pressing as well as the matters
with which it should concern itself, the procedure tc be follow-
ed should be stated. But this primarily depends on the Govern-
ments. The ICRC, however, on the basis of the experts'! opinions,
‘has already made several suggestions as to possible solutions
in the preceeding Chapter.

It is therefore hoped that the XXIst International
Conference of the Red Cross, where the Governments are re-
presented, will take up position on this point and formulate
useful guidelines. It may perhaps consider advisable not only
to lay down the procedures that appear best calculated to
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achieve the proposed purpose, but also to formulate now several

general principles on certain matters as a guide for future work,
as was done by the preceding Conference w1th regard to the pro-

tection of civilian populations.

The ICRC, for its part, on the basis of previous ob-
-servations to which this Report may have given rise before the
’Conference and the opinions it has been able to obtain, intends
.to submit concrete proposals. to the Conference, to facilitate
the discussion and the adoption of practical measures.

.. The. Conference will probably be called on to furnish
certain guidelines to the ICRC for subsequent work; for example,
the ICRC could be requested to continue to promote the reaffir-
mation and development of humanitarian law, taking advantage of
every propitious occasion and cooperating with all the official
or private organizations interested in these questlons

The . ICRC in no way underestimates the extent of this
task, especially since it would be pursued alongside the atten-
‘tion it must continue to give to the Geneva Conventions them-
selves, to their regular application and to its relief act-
ivities in aid of victims of conflicts. But . in today's troubled
world, the peoples and especially the young generation, expect
great achievements; it is the duty of the Red Cross to respond
to their expectatlons.i- : :






PART IV

ANNEXES AND BIBLIOGRAPHY

I. List of Annexes p. 01

II. Bibliography p.072






A.

ANNEXES

Pages

INTERNATIQNAT, TREATTIES

_I,‘“The St. Petersburg Declaratlon of 1868....... o1

II, The Hague Conventlon No. IV of 1907

.(extract)oqaonc.oqoqqaomoqluo-co.ooo'cn.';oc; 03

III., Geneva Protocol_of 17 June'l925...,..,,¢..... 09

IV.“-Geneva Oonventlons of 12 August 1949
(eXtraCt)oloonn-ncocoonlcl-.-co‘!i!!'ugio-onv Oll

V. Convention of The Hague for the Pfdtection of
Cultural Property of 14 May 1954 (extract)... 016

UNITED NATIONS RESOLUTIONS

VI. Resolution adopted on 24 November 1961 by
""the Unlted "Nations General Assembly on the
Prohibition of the Usé of Nuclear and
Thermonuclear Weapons. A/Res/1653 (XVI)eew..: 019

VII. Resolution adopted on 5 December 1966 by -

' " the  United Nations General Assembly on the
Geneva Protocol of 17 Junée 1925 B/Reés/2162 -
(XXI)n--0--oaeonono-oo-lo-nnooo--o-o-..-.a-on 022

VIII. Resolution XXIIT of the Internatlonal ,

May 1908.,.II0.Q'I....l..........'.....Q‘..OC 024

IX. Resolution adopted on 20 December 1968 by
the United Nations General Assembly on -

General and Complete Disarmamént. SR
A/ReS/2454 (XXIII)'.OIQIOCQCOOOl.'.'..-l....l‘027.



pages

X. Resolution adopted on 19 December 1968 by
the United Nations General Assembly on '
Respect of Human Rights in Arméd Conflict. .
A/Res/2444 (XXIII).@.o,.a,.................;t'-‘-.o.-';’@..

¢. RESOLUTIONS ADOPTDD BY IWTERNATIOVAL RLD CROSS cbﬁFERENdEs

XTI. Resolutlon XITTI of the XIXth Conierence _ _
(l\TeW Deth 1957>oonnonto-onooco-aon.coooouce ’ 033

XITI. Resdluﬂron XXVIII of - the XXt Oonference
(Vlema 1965)&002090OGCOGOOOOIGODtOQQDDD.... 034

..............

D. ICRC PUBLICATIONS

XIIIQ- Appeal of 5 Aprll 1950 to Gontracting Partles
i"v\rea,z)o]:‘.s}...!G.ol’l''...!ﬂO....OI'C.iO.I..‘...I. 036

XIV. Draft Rules for the Limitation of the
Dangers incurred by the Civilian Popmlation’ -
ln -tlme Oj‘ Vvar, 195600.....0!.'.0.0......... 04'0

XV. Memorandum on "Protectlon of . ClVlllan
POpulatloﬁsagalnst the Dangers of In—»

”‘AnneX) ....'QQ.0'.l..@QOQ.G..OU..'D....‘.'O. 049

XVI. Letter of 18 9 1968 to the’ Unlted Natlons
Secretary G‘eneraloonoooonnoooooc--oo-ooto.o- O6l

L R R R I R R N L N I R T N

XVII:. List of Nuetlngs and “Round Table DlSCHSS—.
iong.convened.by. the . IGRC since 1950 with a
_v1ew to the Dovelopment of Humanltarlan Law. 065

L A

B, MISCELLANEOUS

“ PR TN N P

XVIII. Internﬂtlonal Law Pr1n01ples onun01ated in
1950, by. the United Nathﬂu Internatlonal Law

Tribunal Statute (Extraot),,o............... 068

XIX, Study on "Statut International des combat-
tants sans uniforme" by the advisory group
of the World Veterans Federation (21.,2.1967) 069



- 01 - ANNEX I

DECLARATION OF ST. PETERSBURG

OF 1868

to the Effect of Prohibiting the Use
of certain Projectiles in Wartime,

' signed at St. Petersburg
" November 29 - December 11, 1868.

o e  — —— i

On the prop031tlon of the Imperlal Cabinet of
Russia, an International Military Commission having
assembled at St. Petersburg in order to examine the
expediency of forblddlng the use of certain projectiles
in time of war between civilized nations, and- that
Commission having by common agreement fixzxed the technical
limits at which the necessities of war ought to yield
to the requirements of humanity, the Undersigned are -
auvthorized by the orders of their Governments to declare
as foliows : s : :

Con81der1ng :

_ That the progreos of 01v1llzatlon should have .-
the effect of alleviating as much as -possible. the. ~cala~.

mities of war;
That the only legitimate object which States

should endeavour to accomplish during war is to weaken
the military forces of the enemy;

That for this purpose it is sufficient to
disable the greatest possible number of men;

That this object would be exceeded by the
employment of arms which uselessly aggravate the suffew-
ings of disabled men, or render their death inevitable;

That the employment of such arms would there-
. fore, be contrary to the laws of humanity;

The contracting Parties engage mutually to
renounce, in case of war among themselves, the employment
by their military or naval troops of any projectile of
a weight below 400 grammes, which is either explosive or
charged with fulminating or inflammable substances,
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They will invite all the States which have
not taken part in the deliberations of the Interna-
tional Militery Commission assembled at St. Petersburg
by sending Delegates thereto, to accede to the present
engagement.

This engagement is compulsory only upon the
Contracting or Acceding Parties thereto in case of
war between two or more of themselves; it is not
applicable to non-Contracting Parties, or Parties
who shall not have acceded to it.

It will also cease to be compulsory from the
moment when, in a war between Contracting or Acceding
Partles,.a non-Contracting Party or a non-Acceding
Party shall join one of the belllgerents. :

‘The Contractlng or Acceding Parties reserve
.to themselves to come hereafter to an understanding
'Whenever a. precise proposition shall ‘be drawn up in
view of  future improvements which science may effect ™
in the armament of troops, in order to maintain the
principles which they have established, and to- conci-
liaté the necessities of war with the laws of huma=

nitye.

Done at St. Petersburg, the twenty-ninth of
November - elenventh day of December one thousand
elght hundred and sixty-eight. -
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THZ HAGUE CCHVEMTION o IV GF 1907 CONCERLING

THE LAWS AND CUSTOMS CF WAR ON LAND

(Indication of the Contracting Powers,)

Seeing that while seeklng means to pre-
serve peace and prevent armed conflicts between nations,
it is likewise necessary to bear in mind the case where
the appeal to: arms has been brought about by events
which their care was unable to avert

‘ Animated by the desire to serve, even in
this extreme case, the interests of humanity and- the .
ever progressive needs of 01v111zat10n° R

Thinking it 1mportant, with thls obaecn,
to revise the general laws and customs of war, either
with a view to defining them with: greater precision -
or to confining them within such limits asg would mitiw
gate their severity as far as possible;

Have deemed it necessary to complete and
explain in certain particulars the work of the First
Peace Conference, which, following on the Brussels
Conference of 1874, and inspired by the ideas dic-
tated by a wise and generous forethought, adopted
provisions intended to define and govern the usages
of war on land,

According to the views of the High Contracte
ing Parties, these provisions, the wording of which
has been inspired by the desire to diminish the evils
of war, as far as military requirements permit, are
intended to serve as & general rule of conduct for
the belligerents in their mutual relations and in their
relations with the inhabitants.

It has not, however, been found possible
at present to concert regulations covering all the
" circumstances which arise in practice; v
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On the other hand, the High Contracting
Parties clearly do not intend that unforeseen cases
should, in the absence of 4 writteh undertaking, be
left to the arbitrary Jjudgment of military commanders.,

Until a more complete code of the laws of
war has been issued, the High Contracting Parties deem
it expedient to declare that, in cases not included
in the Regulations adopted by them, the inhabitants and
the belligerents remain under the protection and the
rule of the principles of the law of nations, as they
result from the usages established among civilized
peoples from the laws of humanity, and the dictates
of the public conscience.

: They declare that it is in this sense
especially that Articles 1 and 2 of the Regulatiouns
adopted must be understood.
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ANNEX TO THE CONVENTION,

REGULATIONS RESPECTING THE LAWS
_ AND CUSTOMS OF WAR ON LAND.

Section I: ON BELLIGERENTS

CHAPTER I.

The gualifications of Belligerents.

The laws, rights, and duties of war apply
not only to armies, but also -to militia and volunteer
corps fulfilling the following conditions ¢ -

1; To bé'commanded by a person responsible
for his subordinates; ’ : N

. 2. To have a fixed distinctive emblem reco-
gnizable at a distance;

3. To carry arms openly; and

4. To conduct their operations in accordance
with the laws and customs of war.

In countries where militia or volunteer
corps constitute the army, or form part of it, they
are included under the denomination army.

Art, 2

The inhabitants of a territory which has
not been occupied, who, on the approach of the enemy,
spontaneously take up arms to resist the invading
troops without having had time to organize themselves
in accordance with Article 1, shall be regarded as
belligerents if they carry arms openly and if they
respect the laws and customs of war.
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Art 3

The armed forces of the belllgerent parties
may consist of . .combatants and non-combatants, In the
case of capture by the enemy, both have a rlght to
be treated as prisoners of war. :

CHAPTbR II

Prisoners of war.

Art 4 L
Prlsoners of war are in the power of the
hostile Government, but not of. the individuals or
corps who capture them. : x
They must be humanely treatOd
All their personal belongings, except arms,

horses, and mllltary papers, remain. their property. . .
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Section II: HOSTILITIES
- CHAPTER T

- MEANS OF INJURING THE ENEMY

SIEGES, AND BOMBARDMENTS.

Art, 22

The rlght of belllgorents to aaopt means
of injuring the enemy is not unllmlted.

Art. 23

In addition to the prohibitions provided

by sp601a1 Oonventlons, it is espe01ally forbldden S
a) To employ poison or p01soned weapons,

b) To kill or wound treacherously individuals
belonging to the hosgtile nation or army;

¢) To kill or wound an enemy who, having laid
~down his arms, or having no longer means of defence,
- has surrendered at discretions

d) To declare that no quarter will be given,

¢) To employ arms, projectiles, or material
calculated to cause unnecessary suffering;

f) To make improper use of a flag of truce,
of the national flag, or of the military insignia
and uniform of the enemy, as well as the distinctive
badges of the Geneva Convention: '

g) To destroy or seize the enemy's property,
unless such destruction or seizure be imperatively
demanded by the necess1t1es of wur,

h) To declare abolished, suspended’ or inadmis~
sible in a court of law the rlghts and actions of the
nationals of the hostile party.
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A belligerent is likewise forbidden to compel
the nationals of the hostllempe;ty to take part in the
operations of war dlrected against their own country,
even if they were in the ‘belligerent's service before

the commencement of the war.
Art. 24
Ruses of war-and the employment of measures

necessary for obtaining information about the enemy
and the country are considered permissible.

Art..25”

: . “The attack or bombardment, by whatever means,
of “towng, villages, -dwellings, or buildings which are-
undefended is prohibited.

Art 26

The offlcer in command of an attacklng foroe
must; before commencing a  bombardment, except in cases
of .assault, do all in hisfpower-to-warn the authorities.

CArt, 27

In sieges and bombardments all necessary
steps must be takeh to spare, as far as possible,
buildings dedicated to religion, art, science, or
chaxitable purposes, historic monuments, hospitals,
and places where thé sick and wounded are .cellected,
provided they are not belng used at the same time for
military purposes. :

It is the duty of the besieged to indicate
the presence of such. buildings or places by distinc-
tive and visible signg, which shall be notified to
the enemy beforehand.

Art 28

The pillage of a town or place, even when
taken by assault, is prohibited.
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GENEVA PROTOCOL OF JUNE 17, 1925

FOR THE PROHIBITION OF THE USE IN WAR

oF ASPHYXTATING, POISONOUS OR OTHER

GASES AND OF BACTERIOLOGICAL METHODS

CF WARFARE

The undersigned Plenipotentiaries, in the name
of thelr respective Governments: .

Whereas the use in war of asphyxiating, poiso-
nous or other gases, and of all analogous liquids, ma-
terials or devices, has been justly condemned by the ge-
neral opinion of the civilised world; and

Whereas the prohibition of such use has been
declared in Treaties to which the majority of Powers of
the world are Parties; and

To the end that this prohibition shall be uni-
versally accepted as a part of International Law, blndlng
alike the conscience and the practice of nations;.

Declare:

That the High Contracting Parties, so far as
they are not already Parties to Treaties prohibiting such
use, accept this prohibition, agree to extend this pro-
nibition to the use of bacteriological methods of war-
Tare and agree to be bound as between themselves accor-
ding to the terms of this declaration. - :

: The High Contracting Parties will exert every
effort to induce other States to accede to the present
.Protocol. Such accegsion will be notified to the Govern-
ment of the French Republic, and by the latter to all
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signatory and acceding Powers, and will take effect on
the date of the notification by the Government of the
French Republic.

The present Protocol, of‘Which the French and
English texts are both authentic, shall be ratificd as
soon as poszssible, It shall bear to-day's date,

The ratifications of the present Protocol
shall be addressed tc the Government of the French Re-
public, which will at once notify the deposit. of such
ratification to each of the signatory and acceding Powers.

The instruments of ratification of and acces-
sion to the present Protocol will remain deposited in
the archives of the Government of the French Republic.

‘ The present Protocol will come into force for
each signatory Power as from the dete of deposit of its
retification, and, from that moment, each Power will be
‘bound as regards otker ‘Powers which have %lreudy dcp031-
ted their. ratlflcatlons, : e

‘ In May 1969, 65 States were bound by the Geneva :
Protocol Many of them have qualified their deeds of ratification
with more or less i1dentical provisos to the effect that :

l) the Protocol is binding on the State making the reservation
only in its dealings with other States which have ratified
or adhered to the Protocol; :

2)‘ obligations towards an enemy, under the terms of the
-~ Protocol, would cease to be binding on the State making the
reservation if that enemy's armed forces or allies did not
comply with the stipulations of the Protocol.
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THE GENEVA CONVENTIONS

of August 12, 1949

(Extracts)

I. GENERAL PROVISIONS

Art. 2

In addition to the provisions which shall be
implemented in peacetime, the present Convention shall
apply to all cases of declared war or of any other armed
conflict which may arise between two or more of the High
Contracting Parties, even if the state of war is not
recognized by one of them. ‘

The Convention shall also apply to all cases of
partial or total occupation of the territory of a High
Contracting Party, even if the said occupation meets
with no ormed résistance.

Although one of the Powers in conflict may not
be a party to the present Convention, the Powers who are
parties thereto shall remain bound by it in their mutual
relations. They shall furthermore be bound by the

- Convention in relation to the said Power, 1f the latter

accepts and applies the provisions thereof.

Conflicts not Art., 3

of an .
international In the case of armed conflict not of an inter-
character national character occurring in the territory of one of

the High Contracting Parties, each Party to the conflict
shall be bound to apply, as a minimum, the following

provisions
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1. Persons taking no active part in the hostiiities,
including members of armed forces who have laid down their
arms and thosc placed hors de combat by sickness, wounds,
detention, or any other cause, shall in all circumstances
be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth

or wealth, or any other similar criteriea.

To this end, the following acts arc and shall
remain prohibited at any time and in any place whatsoever
with respect to the above-mentioned persons

a) violence to life and person, in particular murder
of all kinds, mutilation, cruel treatment and
torture;

b) taking of hostages;

c) outrages upon personal dignity, in particular,
humiliating and degrading treatment;

d) the passing of sentences and the carrying out of

: executions without previous judgment pronounced
by a regularly constituted court affording all
- the judicial guarantees which are recognized as
indispensable by civilized peoples. ‘

2. The wounded and sick shall be collected and cared for.

‘ An 1mpar+1al hunanitarian: body, such ag the Inter-
' natlonal Committee of the Red Cross, may offer its services
to the Parties to the conflict.

The Parties to the conflict should further endeavour
to bring into force, by means of special agreements, all
or part of the other provisions of the present Convention.

The application of the preceding provisions shall

not affect the legal status of the Parties to the conflict. -
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GENEVA CONVENTION RELATIVE TO THE TREATMENT OF
PRISONERS OF WAR.

Art. 4

Prigsoners of war, in the sense of the present Convention,
are persons belonging to one of the following categories,
who have fallen into the power of the enemy :

1.

Members of the armed forces of a Party to the conflict
as well as members of militias or volunteer corps form-
ing part of such armed forces.

Memberg of other militias and members of other volunteer
corps, including those of organized resistance move-
ments, belonging to a Party to the conflict and operat-
ing in or outgide their own territory, even if this
territory is occupied, provided that such militias or
volunteer corps, including such organized resistance
movements, fulfil the following conditions

a) that of being commanded by a person responsible
for his subordinates; _

b) that of having a fixed distinctive sign recog-
nizable at a distances;

c) that of carrying arms openly;

d) that of conducting their operations in accordance
with the Jaws and customs of war.

Members of regular armed forces who profess allegiance
to a government or an authority not recognised by the

Detaining Power. .

Persons who accompany the armed forces without actually

‘being members thereof, such as civilian members,K of
‘military aircraft crews, war correspondents, supply

contractors, members of labour units or of services
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responsgible for the welfare of the armed forces, provided
that they have received authorization from the armed
forces which they accompany, who shall provide them for
that purpose with an identity card similar to the annex-—
ed model.

5. Members of crsws, including masters, pilots and apprentices,
of the merchant marins and the crews of civil aircraft
of the Parties to the conflict, who do not benefit by more
favourable treatment under any other provisions of inter-
national law.

6. Inhabitants of a non-occupied territory, who on the
approach of the enemy spontaneously take up arms to resist
the invading forceg, withow! having had time to form them-

~selves into regular armed units, provided they carry arms
openly and respect the laws and customs of war.

The following shall likewise be treated as prisoners of war

under the present Convention

1. Persons belonging, or having belonged, to the armed
forces of the occupied country, if the occupying Power
considers it nscessary by reason of such allegiance to
intern them, even though it has originally liberated
them while hostilitics were going on outside the territory
it occupies, in particular where such personsg have made
an unsuccessful attempt to rejoin the armed forces to
which they belcong and which are sngaged in combat, or
where they fail to comply with a summons made to them
with a v1eﬁ to ilnternment.

2. The persons belonging to one of the categories enumerated
. in the present Article, who have been received by neutral
" or non-belligerent Powcrs cn thelr territory and whom
these Powers arc required to intern under international
law, without prejudice to any more favourable treatment
which these Powers may choose to give and with the
“-exception of Articles 8, 10, 15, 30, fifth paragraph
58-67, .92, 126 and, whers dwolomatlc relations exist
between the Parties to the conflict and the neutral or
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non-belligerent Power concerned, those Articles concern=-
ing the Protecting Power. Where such diplomatic relations
exigt, the Parties to a conflict on .whom these persons
depend shall be allowed to perform towards them the
functions of a Protecting Power as provided in the
present Convention, without prejudice to the functions
which these Parties normally exercise in conformity with
diplomatic and consular usage and treaties. . :

C. This Article shall in no way affect the status of medical
personnel and chaplains as provided for in Article 33 of the
present Convention.

In May 1969, 123 States were parties to the
Geneva Conventions. "
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CONVENTION OF THE HAGUH

for . _ -
THE PROTECTION OF CULTURAL PROPERTY

in

. THE BVENT OF ARMED CONFLIGT
© (14 May, 1954)

GENERAL PROVISIONS REGARDING PROTEGTION

Art. 3
vafeguarding of cultural property

The High Contracting Parties undertake to prepare
in time of peace for the safegusrding of cultural property
situated within their own territory against the foresee-
able effects of an armed conflict, by taking such measures
as they consider appropriate.

Art. 4

Respect for cultural property

1. The High Contracting Partics undertake to respect
cultural property situated within their own territory as
well as within the territory of other High Contracting
Parties by refraining from any use of the property and its
immediabte. surroundings. or of the appliances in use for its
protection for purposes which are: likely to expose it to
destruction or damage in the event of armed conflict; and
by refraining from any act of hostility directed against
such property.

2. The obligations mentioned in paragraph 1 of the
present Article may be waived only in cases where military
necessity imperatively requires such a walver.

3. The High Contracting Parties further undertake to -
prohibit, prevent and, if necessary, put a stop to any
form of theft, pillage or misappropriation of, and any
acts of vandalism directed against, cultural property.
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* They shall refrain from requisitioning movable cultural

property situated in the terrltOfy OI another High Contract-
ing Party.

4. They shall refrain from any act directed by way of
reprisals against cultural property.

5. No High Contracting Party may evadae the obligations
incumbent upon it under the present Article, in respect of
another High Contracting Party, by reason of the fact that
the latter has not applied the measures of safeguard
referred to in Artlcle 3. -

SPECIAL PROTECTION

Art. 8

Granting of special protection

1. There may be placed under special protection a
limited number of refuges intended to shelter movable
cultural property in the event of armed conflict, of centres
containing monuments and other immovable cultural property
of very great importance, provided that they :

a) are situated at an adequate distance from any
large industrial centre or from any important
military objective constituting a vulnerable
point, such as, for example, an acrodrome, broad-
casting station, establishment engaged upon work
of national defence, a port or railway station
of relative importance or a main line of
communications;

b) are not used for military purposes.

2. A refuge for movable cultural property may also be
placed under special protection, whatever its location, if
it is so constructed that, in all probablllty9 it will not
be damaged by bombs.



- 018 -

5. A centre containing monuments shall be deemed to be
used for military purposes whenever it is used for the
movement of military personnel or material, even in transit.
The same shall apply whenever activities directly connected
with military operations, thc stationing of military person-
nel, or the production of war material are carried on within
the centre. '

4, The guarding of cultural -property mentioned in
paragraph 1 above by armed custodiansg specially cmpowcred
to do so, or the presence, in the vicinity of such cultural
property, of police forces normally responsible for the
maintenance of public order shall not be deemed to be used
for military purposes.

5. If any cultural property mentioned in paragraph 1

of the present Article is situated near an important military

objective as defined in the said paragraph, it may never-

theless be placed under special protection if the High

Contracting Party asking for that protection undertakes,

in the event of armed conflict, to make no use of the

objective and pdrtlcularly, in the case of a port, railway

station or erodrome,_co divert all traffic therefrom. In

thattevent such diversion shall be prepared in time of
reace. : -

6. . Special protection is granted to cultural property
by its entry in the "International Register of Cultural
Property. under Special Protection". This entry shall only
_be made, in accordance with the provisions of the present
Convention and_undpr the Dondlthps,provlded for in the
Regulations for.the execution .of the Convention.

-In May 1969, 57 States ‘were parties to the
Convention of The Hague for the Protection
of cultural Property in the Event of armed '
Conflict.
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UNITED NATIONS GENERAL ASSEMBLY

Sixteenth Session S . ' RES/1653/(XVI)
’ ' A 24 November 1961
.RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY
on the report of the Pirst Committee
165% (XVI) Declaratlon on the prohibition of

the use of nuclear and thermo-nuclear weapons.

The General,AssembLzy

Mindful of its responsibility under the Charter
of the United Nations in the maintenance of international
peace and security, as well as in the consideration of
principles governing disarmament,

Gravely concerned that, while negotiations on
disarmament have not so far achieved satisfactory results,
the armaments race, particularly in the nuclear and thermo-
nuclear fields, has reached a dangerous stage requiring
all possible precautionary measures to protect humanity
and civilization from the hazard of nuclear and thermo-
nuclear catastrophe, :

§§calling‘that.the use of weapons of mass destruc-
tion, causing unnecessary human suffering, was in the past
prohibited, ag being contrary to the laws of humanity and-
to the principles of international law, by international
declarations and binding agreements, such as the Declaration
of St-Petersburg of 1868, the Declaration of the Brussels
Conference of 1874, the Gonventlons of The Hague Peace -
Conferences of 1899 and 1907, and the Geneva Protocol of
.1925, to which the majority of nations are still parties,
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Congidering that the use of nuclear and thermo-
nuclear weapons would bring about indiscriminate suffering
and destruction to mankind and civilization to an even
greater extent than the use of those weapons declared by

- the aforementioned international declarations and agree-

" ments to be contrary to the laws of humanity end a crime
under international law,

Believing that the use of weapons of mass destruction,
such as nuclear and thermo-nuclear weapons, is a direct
negation of the high ideals and objectives which the
United Nations hasg been established to achieve through
the protection of succeeding . generations from the scourge
of war and through the preservation and promotion of
their cultures,

1. Declares that

a) The use of nuclear and thermo-nuclear

- weaponsg is contrary to the spirit,letter and aims of the
‘United Nations and; as -such, a direct v1olatlon of the -
Charter of the Unlted Natlons9 » :

b) The use of nuclear and thermo-nuclear
weapons would exceed even the scope of war and cause
- indiscriminate suffering and destruction to mankind and
civilization and, as such, is contrary to the ruleg of
international law and to the laws of humanity; :

"'¢) The use of nuclear and thermo-nuclear
weapons is a war directed not against an enemy or cenemies
alone but also against mankind in general, since the
reoples of the world not involved in such a war will be
subjected to all che ﬁv11 generated by the use of such
weapons; : L

, d) Any State using nuclear and thermo-nuclear
weapons is to be congsideéred as violating the Charter of

the United Nations, as’acting contrary to the.laws of
humarnity and ag’ oommlttlng a- crlme agalnst manklnd and
01v1llzatlon, ' : e :



- 021 -

2. Requests the Secretary~General to consult
the Governments of Member States to ascertain their views
on the possibility of convening a special conference for
signing a convention on the prohibition of the use of
nuclear and thermo-nuclear weapons for war purposes and to
report on the results of such consultation to the General
Agsembly at its seventeenth sessgion.

1063rd plenary meeting,
24'November 1961

This Resolution was adopted byHSS votes
in favour, 20 against and 26 abstentions.
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UNITED NATIONS GENERAL ASSEMBLY

Twenty-first session R B/RES/2162 (XXI)
5 December 1966

RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY
on the report of the First Committee, A/6529

2162 (XXI/B) Question of the Geneva Frotocol

The General Assembly,

Guided by the principles of the Charter of the
United Nations and of international law,

Congidering that weapons of mass destruction
constitute a danger to all mankind and are incompatible
with the accepted norms of civilization,

Affirming that the strict observance of the
- rules of international law on the conduct of warfare is

in the interest of maintaining these standards of
civilization,

Recalling that the Geneva Protocol for the
Prohibition of the Use in War of Asphyx1at1ng, Poisonous
or Other Gases and of Bacterlologloal Methods of Warfare
of 17 June 1925 (2) has been signed and adopted and is
recognized by many States,

Noting that the Conference of the Eighteen-
Nation Committee on Disarmament has the task of seeking
~an agreement on the cessation of the development and
production of chemical and bacteriological weapons and

U
(2) Leage of Nations, Treaty Series, vol. XCIV, 1929
No. 2138
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other weapons of mass destruction, and on the elimina-
tion of all such weapons from national arsenals, as
called for in the draft proposals on general and complete
disarmament now before the Conference, . '

1. Calls for strict observance by all States
of the principles and objectives of the Protocol for
the Prohibition of the Use in War of Asphyxiating,
Poisonous or Other Gases, and of Bacterlologlcal Methods
of Warfare, signed at Geneva on 17 June 1925, and
condemns all actions contrary to those objectives;

_ 2. Invites all States to accede to the
Geneva Protocol of 17 June 1925,

This Resolution was submitted by Hungary and
adopted by 91 votes in favour, none against and
4 abstentions.
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RESOLUTION XXIII OF THE INTERNATIONAL CONFERENCE.
ON HUMAN RIGHTS

. Teheran, April-May 19687

' The International Confe#encegon Human Rights,

Considering that peace is the underlying
condition for the full observance of human rights and
war is their negation,

Believing that the purpose of the United
Nations Organization is to prevent all conflicts and to
institute an effective system for the peaceful settle-
ment of disputes,

Observing that nevertheless armed conflicts
continue to plague humanity, : :

: Considering, also, that the widespread
violence and brutality of our times, including massacres,
summary executions, tortures, inhuman treatment of
prisoners, killing of civilians in armed conflicts and
the use of chemical and biological means of warfare,
including napalm bombing, erode human rights and engender
counter-brutality,

Convinced that even during the periods of
armed conflicts, humanitarian principles must prevail,

Noting that the provisions of the Hague
Conventions of 1899 and 1907 were intended to be only
a first step in the provision of a code prohibiting or
limiting the use of certain methods of warfare and that
they were adopted at a time when the present means and
methods of warfare did not exist.
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- Considering that the provisions of the Geneva
Protocol of 1925 prohibiting the use of "asphyxiating,
poisonous . or other gases and of all analogous llqulds,
materials and devices" have not been un1Versally accepted
or applied and may need a revision in the light of modern

development

Considering further that the Red Cross Geneva
Conventions of 1949 are not sufficiently broad in scope"
to cover all armed conlllcts, _ ‘ S . ;

Noting that States parties to the Red Cross’
Geneva Conventions sometimes fail tO'appreoiate their
‘responsibility to take steps to ensure the respect of
“these humanitarian rules in all 01rcumstances by other
States, even 1f they are not themselves dlrectly in-
volved in an armed conflict.

Noting also that minority racist or colonial
regimes which refuse to comply with the decisions of the
United Nations and the prineiples- of the Universal Decla-
ration of Human Rights frequently resort to executions
and inhuman treatment of those who struggle against such
regimes and considering that such persons should be pro-.
tected against inhuman or brutal treatment and also that
such persons if detained should be treated as prisoners
of war or political prisoners under international law,

1. Requests the General Assembly to invite
the Secretary-General to study:

a) Steps which could be taken to secure
the better application of existing
humanitarian international conventions
and rules .in all armed conflicts, and

b) The need for additiorial humanitarian
international converitions or for possible
"revision of existing Conventions to en-.
sure the better protection of civilians,
prisoners and combatants in all armed -
conflicts and the prohibition and limi--
tation of the use of certain methods
and means of warfare.
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: 2.. Requests the Secretary-General, after con-
sultation with the International Committee of the Red
Cross, to draw the attention of all States members of
the United Nations system to the existing rules of inter-
national law on the subject and urge them, pending the
adoption of new rules of international law relating to
. armed conflicts, to ensure that in. all armed conflicts
. the inhabitants and belligerents are protected in
accordance with "the principles of the law of nations
derived from the usages established among civilized
peoples, from the law of humanity and from the dictates
of the public consc1ence.”

%2, Calls on all Stdtes which have not yet ‘done
80 to become parties to The Hague Conventions of 1899 and
1907, the Geneva Protocol of 1925, and the Geneva Con-
ventions of 1949. '

Submitted by Czechoslovakia, India,
Jamaica, Uganda and the United Arad
Republic, This Resolution was adopted
by 53 votes in favour, none against
and one abstention. '
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UNITED NATIONS GENERAL ASSEMBLY

Twenty-third session o ' A/RES/2454 (XXII1)
Agenda item 27 . ~ : 10 January 1969:

'RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY
on the report of the First Committee (A/7441)
2454:(XXIiI). Question of general and complete disarmament

The. General Aséembly;

Reaffirming the recommendations contained in its .+
resolution 2162B (XXI) of 5 December 1966 calling for -
strict observance by 81l States of the principles.and
objectives of. the. Protocol. for the Prohibition of the
Use in War of Asphyxiating, Poisonous or Other Gases,
and of Bacteriological Methods of Warfare signed at
Geneva on 17 June 1925, (1) condemning all actions
contrary to those objectives and. inviting all. States
to accede to that Protocol, :

Con81der1ng that the possibility of the use of _
chemical and bacteriological weapons constltutes a serious

threat to manklnd

Believing that the people .of the world should be made
aware of the consequences of the use of chemical ‘and..

bacteriological weapons,

Having considered the report of the Conference of the -
Eighteen-Nation Committee on Disarmament which recom-
mended that the Secretary-General should app01nt a group

such Weapons, (2

- Noting the interest’in‘é.réﬁdrt'on_various aspects '
of the problem of ¢hemical, bacteriological and other

(1) League of Nations, Treaty Serles, vol. XCIV, 1929,
No. 2138¢
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biological weapons waich has._beaniexpressed by many
Governments and the welcome given to the recommendation
of the Conference of the Eighteen-Nation Committee on
Disarmament by the Secretary-General in the introduc-
tion to his annual report on the work of the Organi-
zation submitted to the General Assembly at its twenty-=1"
third session, (3)

Believing that such a study would provide a va=-.
luable contribution +to the consideration by the Confe~
rence of the Eighteen-Nation Committee on Disarmament
of the problems connected with chemical and bacterio-
logical weapons,

3 . Recalling the value of the report of the Secretary-
General on the effects of the possible use of nuclear
weapons, (4)

1, Reguests the Secretary-General to.prepare a
concise report in accordance with the proposal con-
tained in paragraph %2 of the introduction.to his
annual report on the work of the Organization submitted
to- the General Assembly at its twenty-third session
and in accordance with the recommendation of the
Conference of the Eighteen-Nation Committee on Disar-
meament contained in paragraph 26 of its report; '

2, Recommends that the report should be based on
accessible material and prepared with the assistance
of qualified consultant experts appointed by the
Secretary~General, taking into account. the views .
‘expressed and “the suggestions made during the dis-~
cussion of this item at the twenty-third session of
the general Assembly9

5 Calls _Egn Governments, national and 1nter—:
natlonal scientific institutions and organizations to
co-operate with tiie Secretary-General in the prepa=
ratlon of the reporu9 . :

‘(B)JSee Official ReCOrds'of the General Assembly, :
Twenty-third Session. Supplement No, 1A (A/7201/4dd. 1),
para. 32,

(4). BEffécts of the Possible Use of Nuclear Weapons and
" the Security and Economic Implications for States
of the Acquisition and Further Development of
These Weapons (United Nations publication,
~ Sales No. : E.68.IX.1)+ :
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4., Regquests That the report be transmitted to
the Conference of the Eighteen-Nation Committee on
Disarmament, the Security Ccuncil and the General
Assembly at an early date, if possible by 1. July 1969,
and to the Governments of Member States in time to
permit its consideration at the twenty-fourth sesgion
of the General Assembly;

5. Recommends that Governments should give the -
report wide distribution in their respective lan-—~
guages, through various media of communication, so
as to acquaint public opinion with its contents;
6, Reiterates its call for strict observance
by all States of the principles and objectives of
the Protocol for the Prohibition of the Use in War
of Asphyxiating, Poisonous or Other Gases, and of
- Bacteriological Methods of Warfare signed at Geneva
on 17 June 1925, and invites all States to accede
to that Protocol. |

1750th plenary meeting,
- 20 December 1968,

Submitted by Australia, Austria, Belgium,
Canada, Chile, Denmark, Bthiopia, Finland,
Ghana, Hungary, India, Iran, Mauritania,
Mexico, Mongolia, Netheflands, Pakistan,
Poland,‘Sweden, United Arab Republic, United
 Kingdom. It was adopted by 107 votes in
favour, none against and 2 abstentions.
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UNITED NATIONS GENERAL ASSEMELY

Twenty-third session ' A/RES/2444 (XXIII)
Agenda item 62 ' 13 January 1969

RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY
on the report of the Third Committee (4/7433)

2444 (XXIII). Respect for human rights in armed conflicts

The General Assembly,

Recognizing the necessity of applying basic
humanitarian principles in all armed conflicts,

Taking note of resolution XXIII on human
rights in armed conflicts, adopted on 12 May 1968 by the
International Conference on Human Rights, (1)

Affirming that the provisions of that reso-
lution need to be implemented effectively as soon as
possible,

1. Affirms resolution XXVIII of XXth Inter-
national Conference of the Red Cross held at Vienna in
1965, which laid down, inter alia, the following principles
for observance by all governmental and other authorities
responsible for action in armed conflicts:

a) that the righﬁ.of the parties to a
conflict to adopt means of injuring
the enemy is not unlimited;

b) that it is prohibited to launch attacks
against the civilian populations as such;

1) See Final Act of the International Conference on Human
Rights (United Nations publication, Sales No.: E,68,XIV.2)
p. 18.
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¢c) that distinction must be made at all
times between persons taking part in
‘the hostilities and members of the
civilian population to the effect that
the latter be spared as much as
possible;

2. Invites the Secretary-General, in con-
sultation with the International Committee of the Red
Cross and other appropriate international organizations,

to study:

a) Steps which could be taken to secure
the better application of existing
humanitarian international conventions
and rules in all armed conflicts;

b) The need for additional humanitarian
international conventions or for other
appropriate legal instruments to ensure
the better protection of civilians,
prisoners and combatants in all armed
conflicts and the prohibition and limi-
tation of the use of certain methods
and means of warfare;

3. Requests the Secretary-General to take all
other necessary steps to give effect to the provisions
of the present resolution and to report to The General
Assembly at its twenty-fourth session on the steps he

has taken;

4. Further reqguests Member States to extend
all possible assistance to the Secretary-General in the
preparatlon of the study requested in paragraph 2 above; .

5 Calls upon all Statbs Whlch have not yet
doné"éo +to become parties to- the Hague Conventions of
1899 and 1907, (2) the Geneva Protocol of 1925 (3) and
the Geneva Conventions of -1:949. (4) :

l748th plen%ry meeting,
7 19, December 1968.
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(2) Carnegie Endowment for International Peace, The
Hague Conventions and Declarations 1399-1907
(New York, Oxford University Press, 1918).

(3) League of Nations, Treaty Sefies, vol. XCIV (1929),
No, 2138. .

(4) United Nations, Treaty Series, vol. 75 (1950),
Nog. 970~973, o :

Submitted by Afghanistan, Denmark, Finland,
India, Indonesia, Iraq, Jamaica,. Jordan,
Morocco, Norway, Philippines, Sweden, Uganda,
United Arab Republic, Yugoslavia and Zambia.
The Resolution was adopted unanimously.
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XIX INTERNATIONAL CONFERZNCE

& THE RED CROSS

RESOLUTION XTIIT

Draft Rules for the Limitation cf the Dangers incurred

by the Civilian Population in Time of War

The XIXth IntérnafidhélnConferénce of fhe.”
Red Cross,

convinced that it is interpreting the gene-
ral feeling throughout the world which demands that
effective measures be taken to rid the peoples from
the nightmare of the threat of war,

having taken cognizance of the "Draft Rules
for the Limitation of the Dangers incurred by the Civi-
lian Population in Time of War", drawn up by the In-
ternational Committee of the Red Cross, following a
request by the Board of Governors of the League, meeting
at Oslo in 1954, o

considers that a set of rules revising and

extendlng those previously accepted is highly desirable-
.as a: measure of protection for the civilian population, -
if a conflict should unfortunately break out, '

deems that the objectives of the Draft Rules
~ submitted are in conformity with Hed Cross ideals and
the requirements of humanity.

urges the International Committee of the
Red Cross. to continue its efforts for the protection of
the civilian population against the evils of war, and

requests - the International Committee of the
- Red Cross, acting on vehalf of the XIXth International
Conference, to transmit the Draft Rules, the record of
ite discussions, the text of the oroposals, and the
submitted amendments, to the Governments for their
consideration.
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XXth INTERNATICNATL CONFERINCE

OF THE RED CROSS

RESOLUTION XXVITT

Protection of Civilian Populations

against the Dangers of Indiscriminate Warfare

The XXth International Conference of the Red
Cross,

in its endeavours for the protection of the
civilian population, reaffirms Resolution No. XVIII of the
XVIIIth International Conference of the Red Cross (Toronto,
1952), which, in consideration of Resolution No. XXIV of
the XVIIth International Conference of the Red Cross (Stock-
holm, 1948) requested Governments to agree, within the frame-
work of general disarmament, to a plan for the international
control of atomic energy which would ensure the prohibition
of atomic weapons and the use of atomic energy solely for
peaceful purposes,

thanks the International Committee of the Red
Cross for the initiative taken and the comprehensive work
done by it in defining and further developing international
humanitarian law in this sphere, '

states that indiscriminate warfare constitutes
a danger to the civilian population dﬂd the future of civi-
lisation,

golemnly declares that all Governments and other
authorities responsible for action in armed conflicts should
conform at least to the following principles:

- that the right of the parties to a conflict to adopt
means of injuring the enemy is not unlimited;

- that it is prohibited to launch attacks agulnst the
civilian populations as such;
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~ that distinction must be made at all times between
persons taking part in the hostilities and members of
the: eivilian population to the effect that the latter

be spared as much as possible;

that the general principles of the Law of War apply to
nuclear and similar weapons;

expressly invites all Governments who have not
yet done so to accede to the Geneva Protocol of 1925 which
prohibits the use of asphyxiating, poisonous, or other
gases, all analogous liquids, materials or devices, and
bacterlologlcal methods of warfare,. : _

, urges the ICRO to pursue the development of
International Humenitarain Law in accordance with Resolu—
" tion. No. XIII of the XIXth International Conference of
the Red Cross, with particular reference to the need for
protecting the civilian population against the sufferings
caused by indiscriminate warfare, '

requests the ICRC to take into consideration
all possible means and to take all appropriate steps, in-
cluding the creaction of a committee of experts, with a
view to obtaining a rapid and practical solution of this

problem, .

_ requests National Societies to intervene with
their Governments in order to obtain their collaboratlon
for an early SOlJblOH of this guestion and urges all .
.Governments to support the efforts of the Internat+onal
‘Red Cross in this respect, : :

requests all National Societies to do all in
their power to persuade their Govermments to reach fruit-
_,ful.agreements;in the field of general disarmament.
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Appeal of the International Committee of the Red Cross
of 5th April, 1950, concerning atomic weapons and non-
directed missiles (Addressed to the High Contracting
Parties signatory to the Geneva Conventions for the
Protection of the Victims of War).

Geneva, April 5, 1950.

On August 6, 1945, when the first atomic
bomb exploded, the world saw in it at first only a means
of ending the War. Soon the destructive capacity of this
arm became known, and increasing alarm came with the re-
~alisation, Since then, the cilvilised world has been hoping
to see a reaffirmation of the rules of law and their ex-
tension to ensure protection against such means of des-
truction. Not only has this hope been belied, but there
is already talk of arms still more destructive. Scientists
have it that entire cities can be instantly wiped out and
all 1life annihilated for years over wide areas. Mankind
lives in constant fear

It is the province of Governments to draw up
the laws of war. The International Comnittee of the Red
Cross is well aware of this fact, andé it realises that
the establishment of such “aws involves political and
military problems which are by their very nature outside
its scope. Neverthelesg, on the morrow of the formal
signature of the four Geneva Ccnventions for the protec-
tion of the victims of war, the Committee feels that its
duty is to let Governments'known of its anxiety.

The protecticn of the humaﬂ person against
mass destruction is intimately bcund up with the princi-
ple which gave rise to the Red Cross: the individual who
takes no part in the fighting, or who is put hors de
combat must be respected and protected. '

The International Committee has not waited
until now to take up the guestion. On September 5, 1945,
scarcely a month after the release of the first bomb, it
drew the attention of National Red Cross Societies to
the grave problem posed by the atomic arm. This step was
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in itself a logical sequence in the attitude the
Committee had taken to the development of modern war-
fare. From 1918 onwards, it had begun to collect docu-
mentation on the protection of civilians against eserial

warfare and might be considered in this respect as a
pioneer of civilian air-raid precautions. The Committee
at the same time endeavoured to secure from the Powers
an undertaking to refrain from the bombardment of non-
military objectives. A geries of proposals was laid
before one of the first Assemblies of the League of
Nations, with the object of eliminating certain methods
of warfare introduced during the first World War. Sup-
ported by the conclusions reached by experts and backed
by the documentation it had brought together, the
Committee later addressed to the. Disarmament Conference
an appeal for the absolute prohibition of aerial bom-
bardment. - -

During the second World War, the Committee
"repeatedly called upon belligerents to restrict bom-
bardment to military objectives only, and to spare the
civil population. The most important of these appeals,
dated March 12, 1940, recommended that Governments
should conclude agreements which would confirm the im-
munity generally accorded to civiliens and pronibit =211
attacks against them. Similarly, the International:
Committee on severnl occasgsions advocated the creation

of safety zones and localltles A1l these: efforts proved

frultless.

The War once over, tne Ipternatlonul Commlttee
dld not relax its efforts. The Preliminary Conference of
National Red Cross Societies, which met at Geneva in 1946,
adopted a Resolution recommending, inter alia, the pro-
hibition of the use of atomic energy for war purposes.
Armed with this text, the International Committee pre-
sented a report to the XVIIth International Red Cross
Conference (Stockholm, 1948) recalling the above facts,
and proposed the confirmation of the 1946 Resolution,
after extending it to cover all non-directed weapons. The
Conference voted the. following Resolution:

"The XVIIth International Red Cross Conference,
considering that, during the Second World War, the
belligerents respected the prohibition of recourse to
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asphyxiating, poison and similar gases and to
bacteriological warfere, as laid down in the
Genevs Protocol of June 17, 1925,

noting that the use of non-directed weapons
which cannot be aimed with precision or which de-
vastate large areas indiscriminately, would involve
the destruction of persons and the annihilation of
the human values which it 1s the mission of the Red
Cross to defend, and thatuse of these methods would
imperil the very future of civilisation,

earnestly requests the Powers solemnly to
undertake to prohibit absolutely all recourse to
such weapons and to the use of atomic energy or any
gimilar force for purposes of warfare."

Almost at the same moment, the International
Congress of Military Medicine and Pharmacy, also meeting
at Stockhom, adopted a similar Resolution.

Today, in reoalllng to Governments the Re-~
solutlon of the XVIIth Red Cross Conference, the Inter-
national Committee feels obliged to underline the ex-
treme gravity of the situation. Up to the Second World
War it was still to some extent possible to keep pace
with the destructive power of armaments. The civilian
populations, nominally sheltered by International Law
against attack during war, still enjoyed a certain degree
of protection, but because cf the power of the arms used,
were increasingly struck down side by side with comba-
tants. Within the radius affected by the atomic bomb,

" protection is no longer feasible. The use of this arm is
©. less a development of the methods of warfare than the
institution of an entirely new conception of war, first
exemplified by mass bombardments and later by the em~
ployment of rocket bombs. However condemned - and rlghtly
80 - by successive treaties, war still presupposed
certain restrictive rules, above all did it presuppose
digcrimination betwcen combatants and non-combatants.
With atomic bombs and non-directed missiles, discrimi-
nation becomes impossible. Such arms will not spare
hospitals, prisoner of war camps and civilians. Their
~inevitable consequence is extermlnatlon, _pure and simple.
- Furthermore, the sufferlng caused by the atomic bomb is
out of proportion. to strategic necessity; many of its
victims die as a result of burns after weeks of agony,
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or are stricken for life with painful infirmities.
Finally, its cffects, immediate and lasting, prevent
access to the wounded and their treatment.

In these conditions, the mere assumption that
atomic weapons may be used, for whatever reason, is
enough to make illusory any attempt tc protect non-
combatants by legal texts. Law, written or unwrivten,
is powerless when confronted with the total destruction
the use of this arm implies.-The International Committee
of the Red Cross, which watches particularly over fthe
Conventions that protect the victims of war, must declare
tHat the foundations on which its mission 1s based will
disappear, if deliberate attack on persons whose right
to protection is unchallenged is once countenanced.

The International Committee of thé Red Cross
hereby requests the Governments signatory to the 1949°
Geneva Conventions, to take, as a logical complement to
the said Conventions - and to the Geneva Protocol of -
1925 —- all steps to reach an agreement on the prohibi-
tion of atomic weapons, and in a general way, of all
non~-directed missiles. The Internztional Committee, once
again, must keep itself apart from all political and
military considerations. But if, in a strictly humani=
tarian capacity, it can aid in solving the problem, it
is prepared, in accordance with the principles of the
Red Cross, to devoto itself to thls task.

For the International Committee. of

the Red Cross

Leopold Boissier Paul Ruegger

Vice~President Pregident
Chairman of the Legal Commission
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RULES FOR THE LIMITATION OF THEL DANGERS
INCURRED BY THE CIVILIAN POPULATION

-IN TIME OF WAR

Preamble

All nations are deeply convinced that war
should be banned as a means of settling disputes bet-
ween human communitics.

However, in view of the need, should hos-
tilities once more break out, of safeguarding the
civilian population from the destruction with which
it is threatened as a result of technical developments
in weapons and methods of warfare,

The limits placed by the requirements of
humanity and the safety of the population on the use
of armed force are restated and defined in the fol-
lowing rules.

In cases not speccifically brov1dod for,
 the civilian population shall continue to enjoy the
protection of the general rule set forth in Article 1,
and of the principles of international law.
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Chapter I. - Object and Field of Application

Article 1

Since the right of Parties to the conflict
to adopt means of injuring the enemy is not unlimited,
they shall confine their operations to the destruction
of his military resources, and leave the civilian po-
pulation outside the sphere of armed attacks.

This general rule 1is given detglled exX— ..
pression in the following provisions: -~ =

Article 2

- The present rules shall apply:

(a) In the event of declared war or of any. other
armed conflict, even if the state of war is
not recognized by one of the Parties to the
conflict.

(b) in the event of an armed conflict not of qn T
international character.

Article 3

The present rules shall apply to acts of
violence committed against the adverse Party by force
of arms, whethcr in defence or offcnce. Such acts
shall be referred to hercafter as "attacks".

Artiecle 4.

- For the purpose of the present rule S, tho
civilian populaulop consists of all persons not belong-
ing to one or:other of the following categories:

(a) Members of the armed forces, or of their
~auxiliary or complementary organizations.
(b)»Persons who do not belong to the fTorces referred

to above, but nevertheless take part in the
fighting,
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Article 5

The obligations imposed upon the Parties to
the conflict in regard to the civilian population,
under the present rules, are complementary to those
which already devolve expressly upon the Parties by
virtue of other rules in international law, deriving
in particular from the 1nqtruments of Geneva and The
‘Hague,

Chapter II1. - Obiectives barred from Attack

Article 6

Attacks directed against the civilian po-~-
pulation, as such, whether with the object of terrori-
zing it or for any other reason, are prohibited. This
prohibition applies both to attacks on individuals
and to those directed against groups.

In consequence, it is also forbidden to
attack dwellings, installations or means of transport,
which arc for the exclusive use of, and occupied by,
the civilian population.

Nevertheless, should members of the civilian
population, Article 11 notwithstanding, be within or
in close proximity to a military objective they must
accept the risks resulting from an attack directed
against that objective.

Article 7

In order to 1limit thce dangers incurred by the
civilian population, attacks may only be directed against
military objectives. :

Only obgectives belohging.to the categories of

objectives which, in view of their essential characteris-

tics, are generally acknowledged to be of military im-~

portance, may be considered as military objectives. Those

categories are listed in an annex to the present rules.
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‘ o However, even if they belong to one of those
" categories, they cannot be considered as a military ob-
jective where their total or partial destruction, in

-.the circumstances ruling ot the time, offers no military

advmatave,

Chapter III. -~ Precautions in Attacks on Military
' Objectives S ‘

Article 8

The person responsible for ordering or
launching an attack shall, first of all:

- (a) make sure that the objective; or objectives, to
"t be-attacked are military objectives within the
. meaning of the present rules, and are duly dden-

L tified. ' S

When the mllltary advantage to be gained’

leaves the choice open between several objec—

tives, he is required to select the one, an
attack on which invelves least danger for the

civilian pOpul“thH

(b) t%ke into account the loss and destruction which
" the attack, even if carried out with the pre-

‘eautions prescribed under Articlc 9, is liable
to inflict upon the civilian population.

y He is .required to refrain from the attack 1f
after due. convlderﬂt;on, it is apparen*_thgtgg,
the loss and destruction. would be. dispropartio-
nate to the military advantage anticipated:

,(o),waenever the circumstances allow, warn the civi-
. lian population. in Jeopardy, to enable it to :
take shelter.. . P :

Article 9

All possible precautions shall be taken, both
in the choice of the weapons and methods to be used, and
in the carrying out of an attack, to ensure that no losses
or damage are caused to the civilian population in the
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vicinity of the objective, or to its dwellings, or that
such losses or damage are at least reduced to a minimum.

In particular, in towns and other places with
a large civilian population, which are not in the vicini-
ty of military or naval operations, the attack shall be
conducted with the greatest degree of precision. It must
not cause losses or destruction beyond the immediate sur-
roundings of the objective attacked.

The person responsible for carrying out the
attack must abandon or break off the operation if he
perceives that the conditions set forth above cannot be
regpected.

Article 10

It is forbidden to attack without distinction,
as a single objective, an area including several military
objectives at a distance from one another where elements
of the civilian population, or dwellings, are situated in
between the said military objectives.

Article 11

The Parties to the conflict shall, so far as
possible, take all necessary steps to protect the civili-
an population subject to their authority from the dangers
to which they would be exposed in an attack - in particu-
lar by removing them from the vicinity of military ob-
Jjectives and from threatened areas. However, the rights
conferred upon the population in the event of transfer or
-evacuation under Article 49 of the Fourth Geneva Conven-
tion of 12 Aug. 1949 are expressgsly reserved.

Similarly, the Parties to the conflict shall,
so far as possible, avoid the permanent presence of
armed forces, military material, mobile military establish-
ments or installations, in towns or other places with a
large civilian population.
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Article 12

The Parties to the conflict shall facilitate
the work of the civilian bodies exclusively engaged in
protecting and assisting the civilian population in case
of attack,

They can agree to confer special immunity
upon the personnel of those bodies, their equipment and
installations, by means of a special emblem.

Article 13

Parties to the conflict are prohibited. from
placing or keeping members of the civilian population
subject to their authority in or near military objectives,
with the idea of inducing the-enemy to refrain from
attacking those objectives.

Chapter IV, - Weapons with Uncdntrollable-Effects

Article 14

’ -Without prejudice to the present or future .
prohibition of certain specific weapons, the use is pro-
hibited of weapons whose harmful effects - resulting in
particular from the dessemination of incendiary, chemical,
bacteriological, radicactive or other agents - could
spread to an unforeseen degree or escape, either in space
or in time, from the .control cf those who employ . themn,
thus endangering the civilian population.

' : This prohibition also applies to delayed-
action weapons, the dangerous effects of which are liable
to-be felt by the civilian population,

Article 15

If the Parties to the conflict make use of
mines, they are bound, without prejudice to the stipula-
tions of the VIIIth Hague Convention of 1907, to chart
the mine=fields. The charts shall be handed over, at the
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close ot active hostilities, to the adverse Party, and
also to all other authorities responsible for the safety
of the population.

Without prejudice to the precautions specified
under Article 9, weapons capable of causing serious da-
mage to the civilian population shall, so far as possible,
be equipped with a safety device which renders them harm-
less when they escape from the control of those who em-

- ploy them, ’

Chapter V, - Special Cases

Article 16

When, on the outbreak or in the course of
hostilities, a locality is declared to be an "open town",
the adverse Party shall be duly notified. The latter is
bound to reply, and if it agrees to recognize the loca-
lity in question as an open town, shall cease from all
attacks on the said town, and refrain from any military
operation the sole object of which is its occupation.

In the absence of any special conditions
which may, in any particular zase, be agreed upon with
the adverse Party, a locality, in order to be declared
an "open town", must satisfy the following conditions:

(a) it must not be defended or contain any armed
force;

(b) it must descontinue all relations with any
national or allied armed forces;

(c) it must stop all activities of a military nature
or for a military purpose in those of its in-
stallations or industries which might be re-
garded as military objectives;

(d) it must stop all military transit through the
town.

The adverse Party may make the recognition of
the status of "open town" conditional upon verification
of the fulfilment of the conditicns stipulated above. All
attacks shall be suspended during the institution and
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operation of the 1nveet1gatory measures,

The presence in the locality of. civil defence
services, or of the services responsible for maintaining
public order, shall not be considered as contrary to the
conditions laid down in Paragraph 2. If the locality is
situated in occupieéd territory, this provision applies
also. to the military occupation forces essential for the
maintenance of public law and order,

When an "open town" passes into other hands
the new authorities are bound, if they cannot maintain
its status, to inform the 01v11;an population accordingly.

None of the above provisions shall be inver-
preted in such a manner as to diminish the protection
which the civilian population should enjoy by virtue of
the other provisions of the present rules, even wnen not
living in localities reCOﬁnlzed as "open towns".

Article 17

In order to safeguard the civilian population
from the dangers that might result from the destruction
of engineering works or installations - such as hydro-
electric dams, nuclear power stations or dikes - through
the releasing of natural or artificial forces, the States
or Parties concerned are invited:

(a) to agree, in time of peace, on a special proce-
dure to ensure in all circumstances the general
immunity of such works where entended essentially
for pcaceful purposes:

(b) to agree, in time of war, to confer special
' immunity, possibly on the basis of the stipu-~
lations of Article 16, on works and instal-
lations which have not, or no ldnger have, any
connexion with the conduct of military operations.
The preceding stipulations shall not, in any
way, release the Parties to the conflict from the obliga-
tion to take the precautions regquired by the general pro-
- visions of the present rules, under Article 8 to 11 in
particular,
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Chapter VI. = Application of the Rules

Article 18

States not involved in the conflict, and also
all appropriate organisations, are invited to co-operate,
by lending theilr good offices, in ensuring the obser-
vance of the present rules and preventing either of the
Parties to the conflict from resorting to measures con-
trary to those rules.

Article 19

All States or Parties concerned are under
the obligation to search for and bring to trial any
person having committed, or ordered to be committed, an
infringement of the present rules, unless they prefer
to hand the person over for trial to another State or
- Party concerned with the case.

The accused persons shall be tried only by
-regular civil or military courts; they shall, in all
circumstances, benefit by safeguards of proper trial and
defence at least equal to those provided under Articles
105 and those following of the Geneva Convention relati-
ve to the Treatment of Prisoners of War of August 12,

1949.

Article 20

All States or Parties concerned shall make
the terms of the provisions of the present rules known
to their armed forces and provide for their application
in accordance with the general principles of these rules,
not only in the instances specifically envisaged in the
"rules, but also in unforeseen cases. :
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MEMORANDUM |
PROTECTION OF CIVILIAN POPULATIONS
AGAINST THE DANGERS OF |

INDISCRIMINATE WARFARE

Geneva, May 19, 1967

To the Governments Partles to the 1949 Geneva Conven— :
tlons for the Protectlor of War Vlctlms and ‘ '
to the Ith Hague Conventlon of 1907 concernlng the

Laws and Customs of War on Land

“As a result of its humanitarian action in con-
nection with armed conflicts, the International Committee
of the Red Cross has become ever increasingly aware of the
1mperat1ve necessity for nations to renounce force as a
means of settling disputes, to agree to reduce armaments
and to establish peaceful and confident relations amongst
themselves. The Red Cross contributes, within its own
sphere of actlon by every means available to it%, towards
‘these ends, '

Until such time as these objectives have been
~achieved - and so long as the scourge of armed conflicts,
even of a llmlted nature, contlnues to subsist or to arise -
it is, however, of paramount 1mportance -that the humanita-
‘rian rules destlned to safeguard the essential values
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of civilisation and to facilitate thereby the re-~
establishment of peace should be strictly observed in
such extreme situations. These rules are laid down, in
particular, in the Geneva and Hague Conventions as well
as in customary law. The International Committee desires
to issue a solemn reminder of this necessity, which has
incidentally been recalled by various International Con-
ferences of the Red Cross, at which the Governments were
represented,

IT

As a result of technical developments in
weapons and warfare, given also the nature of the armed
conflicts which have arisen in our times, civilian po-
pulations are increasingly exposed to the dangers and
consequences of hostilities. The International Committee,
which has long been deeply concerned by this grave threat,
is certain that it reflects public opinion by calling
once agalin the earnest attention of all Governments to
the principles which the XXth International Conference
of the Red Cross, at Vienna in 1965, proclaimed in ite
Resolution No. XXVIITI, thereby confirming the prevailing
law.,

Indeed, in its Resolution - the full text of
which is attached hereto - the Conference solemmb de-
clared that:

all Governments and other authorities res-
ponsible for action in armed conflicts should con-
form at least to thevfollowing principles:

- that the right of the pérties to a conflict to
. adopt means of injuring the enemy is not unlimited;

- that it is prohibited to launch attacks agalnst the
civilian populations as such; e

~ that distinction must be made at all times between
“persons taking part in the hostilities and members
-of the .civilian population to the effect that the
latter be spared as much as possible;
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~ that the genéral principles of the Law of War
apply to nuclear and similar weapons.

In order for these principles to be fully
operative, the International Committee urgently requests
Governments to sanction them and, if need be, to develop
them in an adequate instrument of international law. The
International Commlttee is prepared to assist in drawing
up such an instrument.

In addition, without awaiting the entry into
force of this instrument and the possible achievement of
an agreement between the Powers concerned for the formal
prohibition of weapons of mass destruction, the Inter-
national Committee invites the Governments to reaffirm,
as of now, through any appropriate official manifestation,
such as a resolution of the United Nations General Assembly,
the value they attach to the principles cited above. lMore-
over, these principles could henceforth be referred to in
the instructions given to the armed forces.

I1T

Another aspect of this problem is also of deep
concern for the International Committee and calls for the
sympathetic attention of Governments.

The observance of rules destined, in case of
armed conflicts, to safeguard essential human values being
in the interest of civilisation, it is of vital importance
that they be clear and that thelr application give rise to
no controversy. This requirement is, however, by no means
entirely satisfied. A large part of the law relating to
the conduct of hostilities was codified as long ago as
1907; in addition, the complexity of certain conflicts
sometimes places in jeopardy the application of the Geneva
- Conventions.

No one can remain indifferent to this situvation

which is detrimental to civilian populations as well as to
the other victims of war. The International Committee would
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greatly value information on what measures Governments
contemplate to remedy this situation ard in order to
facilitate their study of the problem it has the honour
to submit herewith an appropriate note,

For the International Committee
of the Red Cross

Samuel A, GONARD
President

Annex
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SUMMARY REVIEW OF INTERNATIONAL LAW RULES CONCE RNING
THE PROTECTION OF CIVILIAN POPULATIONS" AGAINST THE
LANGERS O INDISCRIMINATE WARFARE

The basic rule is laid down in article 22 of
the Regulations concerning the Laws and Customs of War
on Land, annexed to the Fourth Hague Convention of
October 18, 1907, namely: "the right of belligerents to
adopt means of injuring the enemy ig not unlimited".
From this principle, still valid and confirmed by the
XXth International Conference of the Red Cross, the
following rules are derived.

1. Limitation. for berefit of persons

"Whilst combatants are the main force of re-
sistance and the obvious target of military operations,
non-combatants shall not bé subject to and shall not’
participate in hostilities. It is therefore a generally
accepted rule that belligerents shall refrain from de—
liberately attacking non-combatants. This immunity:-to
wnich the civilian population by and large is entitled -
provided it does not participate directly in hostilities -
“has not been clearly defined by international law, but in
spite of many exemples of blatant disregard for it, it is
still one of the main pillars of the law of war.

In 1965 the International Conference of the

Red. Cross in Vienna formulated (in its Resolution XXVIII)
‘ theﬂfollow1ng requirement as one of the principles affcc-

ting civilians during war and to which governments should
conform, viz: "... distinction must be made at all times
between persons taking part in the hostilities and members
of the civilian population to the effect that tae latter
be spared as much as possible." : :

A major rule der1v1ng from the gene ral norm
quoted above is that bombardments directed against the
civilian population ag such, cspecially for the purpose.
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of terrorising it, are prohibited. This rule is widely
accepted in the teachings of qualified writers, in
attempts at codification and in Judicial decisions; in
spite of many violations, it has never been contested.
The XXth International Conference of the Red Cross,
moreover, did not omit to re-state it,

International law: does not define civilian
populatlon Of course, any sections of the population
taking part in hostilities could hardly be classified
as civilian. The view is general that civilians staying
within or in close proximity to military objectives do
so at their own risk. But when such people leave ob-
jectives which may be attacked ond return to their
homes they may no longer be subject to attack.,

Another rule deriving from the general norm
is that belligerents shegll toke every precaution to re-
duce to a minimum the damage inflicted on non-combatants
during attacks against military objectives,

) Thls latter rule 1s pcrhwps less widely ad- - -
mitted than those previously mentioned. However, in an
- official resolution of September 30, 1938, the League
of Nations considered it fundamentsl and it has been
given effect in the instruetions which many countries
have issued to their air forces.

The precautions to which allusion is made
would include, for the attacking side, the careful choice
and identification of militory objectives, precision in
attack, abstention from target-aorea bombing (unless the
area is clmost exclusively military), respect for and
abstention from attack on civil defence organizations:
the adversary being attacked would take the precaution
of evacuating the population from the vicinity of military
objectives.

Ag can be seen, the obligation incumbent on
the attacking forces to takb prccanlono depends in part.
on the "passive" precautbions taken by the opp031te gide,
or, in other words, the practical steps taken by each
belligerent to protect its population from consequences
of attacks. What is the extent of such an obligation?

In some attempts a2t drafting regulations it has been
suggested that bomblng attacks should not be carried out



-~ 055 ~

if there is strong probability of indiscriminate effect
causing the population to suffer. The International
Committee of the Red Cross, for its part, proposed, in
its appeal of March 12, 1940, that belligercnts should
recognize the general principle that an_act of destruc-~
tion shall not involve harm to the civilian population
disproportionate to the importance of the military ob-
jective under attack. On a number of occasions, and
recently by quelified writers, by oxperts. and by some
army manual of the laws and customs of war, this rule
has been re-stated. :

2.“Target limitation

- In this connection, the accepted rule is that
attacks may only be directed against military objectives,
i.e. those of which the total or partial destruction
would be a distinct military advantage. '

: There has always been an accepted distinction
betwecen the fighting arec and the zones behind the lines.
This distinction is purely technical in origin, the
- theatre of operations depending on the ground gained by
the advancing troops and the range of weapons. Until the
advent of air raids, areas behind the firing lines were
in fact immune from hostllltles

“This out-~dated Ooncept was the basis for the
law -of conventional warfare, i.c., in the-main, articles
25 to 27 of -the Regulations dﬂnexedwtO'the—IVth Hague
Convention of 1907. In those articles the word '"bombard-
ment" must be construed to mean "shelling"; since that
time the. aeroplane has made air bombardments possible
well behind the lines,

Nowadays, a belligerent's whole territory may
be considered a theatre of hostilities., The 1907 rules
are still applicable to the fighting area at the front.
So far- as_areau well behind the lines are concarned
'“tney are in pﬁrt out of - dqte. -

Altnough durlng the Second World War indiscri-
minate bombardments wrought widespread havoc, no govern~
ment ‘has attempted to have the practice recognized as-

- lawful. The contrary has in fact been the-case. States
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have shown a marked tendency to justify their air bom-
bardments as reprisals against an cenemy who first had
recourse to this method, or, as in the case of the use
of the atomic bomb, 28 an exceptional measure dictated
by overriding considerations, such as the saving of
human lives by putting an end to the war quickly.

Our first rule of target limitation is not
contained in treaty law, but its validity is founded on
many official statements, made particularly during the
vecond World Var and the wars of Korea and Vietnam. It has
been evolved progressively by analogy with a provision
contained in the IXth Hague Convention of 1907; this
auvthorizes naval shelling of certain important military
objectives, even 1if these are situated in undefended
towns. The 1949 Geneva Conventiong and the 1954 Hague
Convention contain several references to the concept of
military objective,

Several documents, such as the draft issued
by the Commission of government jurists who met in The
Hague (December 1922 - February 1923) and the Draft
Rules drawn up in 1956 by the International Committee of
the Red Cross, have suggested definitions or lists of
military objectives. It is generally admitted that an
oObjective ig military only if its complete or partial
destruction confers a clear military advantage., It is
held, also, that any attacking force, before bombing an
objective, sh2ll identify it and ascertain that it is

militarz.

There are buildings which cannot under any
circumstances be considered as military objectives; they
are given the benefit of gpecial immunity under the
Geneva Conventions (I, art. 19, IV, art. 18), the Hague
Regulations of 1907 (art. 27), and the 1954 Hague Con-
ventlon rclating to the protection of cultural property
(art. 4), namely belligerents will in particular spare
charitable, religious, scientific, cultural and artistic
establishments as well as historic monuments. In addition,
under the Fourth Geneva Convention, belligerents may, by
special agreement, set up safety or neutralized znones 1o
shelter the civilian population, particularly the weaker
members thereof, in order to provide them, under such
agreement, with special protection against the effects of
hostilities.
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These Conventions stipulate that it is the
duty of the guthorities to indicate the presence of
such buildings and zonss by special signs.

Mention must also be made of article 25 of
the Regulations annexed to the IVth Hague Convention of
1907, considered fcr years as one of the fundamentals
of the law of war namely: "The attack or bombardment,
by whatever means, of towng. villages, dwellings, or
buildings which are undefended is prohibited". The sub-
sequent development of air warfare has vitiated this
provision sc¢ inr as areas behind the fighting lines are
concerned; it is a provision which has been supplanted
by the military cbjective concept. It is nevertheless
still valid for ground fighting. When localities offer
no resistance, an enemy who is able to take them with-
out a fight shall, in the interest of the population,
abstain from attack and uscless destruction.

It has become custonary vo declare towns
"opzan" if it is not intended to defend them against an
enemy who reaches then,

3. Limitations on weapons and their use

In this respect the basic rule is article
23 (e) of the Regulations a2nnexed to the IVth Hague
Convention of 1907, namely: "It is forbidden to employ
arms, projectiles or material calculated to cause un-—
necessary suffering."

Its characteristic is that its aim is not only
to spare non-ccmbatants, but also to avoid any suffering
to combatants in excess of what is essential to place an
adversary hors de combat. This implies that weapons and
methods as described below should not be used. Due to
the nature of modern war, this field of law no longer
concerns cnly combatants, but also civilian population.

a) Weapons inflicting needless suffering

The Conventions of The Hague and of St. Peters-
burg prohibit the use of "Poison or poisoned weapons"
(Hague Regulations, art, 2%,a), rany projectile of a
weight below 400 grammes which is either explosive or
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charged with fulminating or inflammable substances"

(5%, Petersburg Declaration, 1868) and so-called "dum-
dum" bullets "which expand or flatten in the human body"
(Hague Declaration, 1899).

It might well be asked whether such new
weapons as napalm and high velocity rockets should not
be included in this category. They have not so far been
expressly prohibited but they do cause enormous suffe-
ring and the general prohibition which forms the sub-
heading to this section seems applicable to them.

Mention must also be made of a clause in the
St. Petersburg Declaration to the effect that parties
thereto reserve the right to come to an understanding
whenever a precise proposition shall be drawn up con-
cerning any technological developments in weapons, with
a view to maintaining the principles they have established
and reconciling the necessities of war to the laws of
humanity., It is unfortunate that States have not followed
up this suggestion which today is as valid as ever.

b) "Blind" weapons

These weapons not only cause great suffering
but do not allow of precision against specific targets
or have such widespread effect in time and place as to
be uncontrollable. They include, for instance, chemical
and bacteriological weapons, floating mines and delayed
action bombs, whose insidious effects are such that they
preclude relief action.

The Geneva Protocol of June 17, 1925, prohi-
biting the use in war of agphyxiating, poisonous and
other gases and of bacteriological methods of warfare
has replaced older prohibitions (the 1899 Hague Con-
vention, the Treaty of Versailles) and shall be conside-
red as the expression of customary law. In an almost un-
animous resolution on December 5, 1966 — which affirms
that the strict observance of the rules of international
law on the conduct of warfare is in the interest of
maintaining the accepted norms of civilisation - the
United Nations General Assembly called for strict ob-
servance by all States of the principles and objectives
of this Protocol, and condemned all actions contrary to
those objectives., This very brief Protocol is in the
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nature of a Declaration subject to ratification by the
Powers and binding them in the event of conflict with
any co-signatories., This formula seems to have been well
chosen and remarkably successful; only one violation has
been recorded. It should be pointed out, however, that
almost eighty States are not participants.

_ Unanimous agreemén%‘oh the interpretation of
this prohibition has not been achieved by qualified
writers. The "Protocol mentionsg not only asphyxiating =
gases but also "others" gases. Does this mean 2ll' gases
or only those which are a hazard to life and health?"

The major problem however has been set by -
nuclear weapons. - :

"In a resolution adopted on November 24, 1961,
the United Nations General Assembly stated that the use
of nuclear and thermo-nuclear weapons, which exceed even
the field of war and cause uncontrollable suffering and
destruction to humanity and civilization, "is contrary
to international law and to the laws of humanity", It
must be added, however, that this resolution was not
adopted unanimously, did not cover the case of reprisals
and, what is more, it cnvisaged at some future date the
signing of a Convention on the prohibition of nuclear
weapons, and it also recquested the United Nations Secre-
tary-General to hold consultations with governments on
the possibility of convening a special Conference for
that purpose.

Until such a Convention has bceen drawn up and
widely ratified -~ it is still not yet known when this
special Conference will meet - the fact must be faced
that qualified writers differ on this question. It is
not our aim here to decide this important controversy.
We would state merely that the use of atomic energy was
unknown., However this does not justify its use: in the
implementation of the law of war, as any other law, gene-
ral principles must apply to cases not previously fore-
seen. It is in fact these very principles which the
- present survey reviews, i.e.: no attack on the civilian

population per se, distinction between combatants and
non-combatants, avoidance of unnecessary suffering, only
military objectives to be targets for attack, and even
in this latter case, the taking of every precaution to



- 060 -~ ..

spare the population.

This view was proclqmed by the XXth Intéer-~
”anlon%l Conference of the Red Cross which met in
Vienna in 1965. The Resolution No., XXVIII.then adopted
vostulated certain essential principles of protection
for civilian populations and added that "the general
principles of the Law of War apply to nuclear and simi-
lar weapons"., This does not imply that the Conference
intended to make any decision on the legitimacy .of -
using such weapons; it merely made it clear that in-any
event nuclear weapons, like any others,. were subject to
these general principles until such time as governments
came to an understanding on measures for disarmament
and control with a view to a complete prohibition of
the use of atomic energy in warfare.
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Geneva, September 18, 1968

Dear Secretary-General,

. I have the honour to follow up the letter of
August 20, 1968 which Mr. Rolz-Bennett, Under- -Secretary-
General for Special Political Affairs, sent me in accor-
dance with your instructions concerning the resolution
entitled "Human rights in armed- conflicts", adopted by
the International Conference on Human nghts which was
held this spring in Teheran, When sending me a copy of .
this resolution and referring in particular to operative’
paragraph 2 which mentions our institution, Mr. Rolz- .
Bennett asks to have the views of the Internatlonal
Committee of the Red Cross on this resolution and what
action the United Nations might take on it. :

Our serious attention had ulreudy been drawn
to that resolution which, in fact, concerns matters which
are closely connected with our work and our preoccupations.
As you know from the memorandum, to which I refer later
on, already in May 1967 the International Committee brought
to the notice of governments the unsatisfactory state of

 cthe rules for the llmltatlon of hostilities. We.were there-
- fore very pleased to see confirmed by the governments meet-
ing in Teheran, the importance, taken for the safeguard of

the individual, - at the same time as the efforts so neces-

... sary for the maintenance of peace and for disarmament -

lof those measures which aim not only at ensuring the.regu~-

lar observation of existing humanitarian international law,
but also at developlng this law in relation with new con-

ditions.

His Excellency U Thant
Secretary-General
United Nations Organlzatlon

NEW _YORK
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This is to tell you that we have received your
request, transmitted by Mr, Rolz--Bennett, with great
interest. It moreover follows up the brief conversation I
had the pleasure of having with you on the subject when
you visited Geneva at the beginning of July. We were also
able to discuss this matter in Geneva with Mr, Stavropoulos,
Legal Adviser to UNO and Mr, Sohrelber, Director of the
Division of Human Rights.

Since you ask me the International Committee's
view on this resolution, I would like to indicate the
following:

: a) On analyzing the text of the resolution, it
can be seen that point 3 is sufficient by itself and does
not call for any practical sequel, One should regstrict
oneself to hoping that all governments should rapidly
inmplement, if necessary, this demand to accede to the
existing Conventions,

b) Point 1 contains an invitation to the General
Assembly to charge the Secretary-General with a mandate.
Such mandate will not, it appears, become executory unless
the General Assembly takes it up on its own account,
_probably on the basis of a draft resolution which would
be proposed to the General Assembly by one or more member
States. '

The studies which the Secretary-General is re-
gquested to undertake concern a sphere very similar to that
in which has been the efforts deployed by the International
Committee these last few years, not only to improve the
gpplication of the Geneva Conventions or to develop them
in certain respects, but also to urge the concluding of new
agreements for the strengthening of the protection of civil-
ian populations.

More recently, baging itself on observations
and the experience it has had of armed conflicts in the last
decade, the International Committee has considered it
essential to extend its work still further., It has there-
fore decided to take all preparatory steps and studies like-
ly to lead to the reaffirmation and the development of laws
and customs of humanitarian character in armed conflicts.

To this end, it has already started, with the help of
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experts, to draw up a list of the problems arising from
“the rules still in force, from those which need to be re-
affirmed or developed gnd from gaps to be fllled

Taking the above into account, we would much
appreciate being informed of what steps may eventually be
taken as regards this part of the resolution and we are
prepared to give’ -you every assistance you may require in
the studies you-'may be called upon to- undertake.

- : ¢) As regards point 2, this seems to request
~ the Secretary-General to take: actlon ‘now ‘with the member
States, by drawing their attention - 1n particular to the
protectlon which must bé accorded to inhabitants-and: bel~

“1igerents by virtue of ‘the so=called "de Marfens" clause,

extracted from the pre amble to the IVth Hague Conventlon
- of ‘1907, =

' The Red Cross was: prompted by similar conside-
“rations’ when in 1965, at the XXth International: -Conference
in Vlenna, it adopted Resolution XXVIII Whlch contalns
*>the follow1ng passage° A :

" (The Conference)... s6lemnly declares that -
© a1l Governments and other authorities responsible
for action in armed conflicts should conform at
”least to the follow1ng pr1nc1plcs I '

—*that the rlght of the parties to a confllct to
adopt means of 1n3ur1ng the enemy is not un-—
llmlted : ' L

- thot it is prohlblted to launch uttackb agalnst
”the 01V111an populatlons as such;

4othat dlstlnctlon must be made at all times: bet-'
" “ween persons teking part in the hostilities- and
members of the civilian population to the effect
that the latter be spared as much as possible;

- that the general pr1n01ples of the Law of War
apply to nuclear and similar weapons."
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In its memorandum of May 19, 1967, of which
you have received a copy, the International Committee re-
called these principles to all Governments requesting
them to embody them, if need be with the necessary deve-
lopments, in an adequate instrument of international law
and, in the meantime, at once to mark the value which
they attached to these general standards "through any
appropriate official manifestation, such as a resolution
to the United Nations General Assembly".

Several Governments have encouraged us on this
path and declared them$elves prepared, last year, to sub-
mit a resolution to that effect to the General Assembly.
Unfortunately, events in the Near East and concentration
~of all efforts on the non-proliferation of nuclear weapons

have, it appears, postponed the realization of this pro-
ject. You have been kept closely informed of these steps.

The submission this autumn to the General As-—
sembly of the Teheran resolution could be the occasion of
realizing these intentions under a somewhat different form.
Could it not be possible, in particular, that the General
Assembly, whilst asking that the thorough studies pro-
posed by the Teheran resolution could be undertaken, re-
affirms certain essential principles of protection which,
at the least, be respected in every armed conflict ?
Whilst avaiting the results of these studies and the
adoption of mew or revised provisions, which require time,
we consider that any propitious opportunity should be
taken to recall the rules, whether written or not, re-
cognized by the international community and whose scru-
pulous observation could already save so many human lives.

At all events, we have the intention of sending
an observer to New York to follow the discussion on the
subject before the General Assembly, who will be at your
disposal and at that of delegations or bodies which may
wish to consult him.

We avall ourselves of this opportunity to
assure you, Sir, of our highest consideration.

S.A, Gonard
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LIST OF MEBTINGS OF EXPERTS AND ROUND TABLE o
DISCUSSIONS CONVENED BY THE ICRC SINCE 1950

WITH A VIEW TO THE DEVELOPMENT OF IN”ERNATIONAL LAW

NON INTERNATIONAL GONFLICTS AND INTERNAL DISTURBANCESP f

1.

Comm1ss1on of exp@rts to examine the questlon of'aséist—
ance to. political detainees (Geneva 9-11 Juneé 1953)

(Icno- publlcatlon No 453, Geneva, 1954 ).

Commission of experts for the. study of the questlon of
the application of humanitarian principles in the event

oo of internal - digturbances (Geneva, 3-8 October, 1955)

(TURO publlcatlon No 481 Geneva, 1955) .

Commigsion of experts for the stu@y ofrthe*questionfof
aid to the victims of internal conflicts (Geneva, 25-30
October 1962)

 (ICRC publication No 577, Geneva, 1955).

PROTLOTION OF CIVILIAN POPULATIONS - REAFFIRNATION AND

,,._—:.u.:.--—.-——..--_...—-...—--._._——:...——-——.-——-——-—————_.——_...————_———n—-:——-:._

n.—_—_,-=..-—u-_,.u.-.-n—.—_,-n—_.__—__———_———.._.-.--.__._-_—_-‘--————_—.—_:-__-u--—

1.

. Commission of. experts for the legal protection of civil—

Zan _populations and victims of war from the dangers of
acrial warfare and blind Weaponso (Geneva, 6-1% April

C1954).-

(Summary of opinions expressed by members of theLﬂwﬂ
Commission; mimeo., Geneva, May 1954),
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Legal protection of the civilian population - Advisory
Working Party of Experts designated by National Red
Cross Societieg  (Geneva, 14-19 May, 1956)

(Summary record, mimeo., D 443 b, Geneva, June 1956)
(Draft rules limiting the dangers incurred by civilian
population in time of war, Geneva, September 1956).

Round Table on "Opvcrtunité et possibilité de limiter
les maux de la guerre dans le monde actuel" (The Advis-
ability and Poggibility of TLimiting the Evils of War
in the World Today) (Geneva, 11-14 April 1962)

(No report has been publlshed ‘but reference may be

" made to the ICRO’“ report to the XXth International

Conference of the Red Cross on "Legal Protection of
Civilian “opulations Against the Dangers of In-
discriminate Warfare', Docn D 5a/1).

-fdénsul%ation“&f:egperts bn the reaffirmation and develop-

ment of humanitarian laws and cugstoms applicable in the
event of armed conflicts (Geneva, 24-28 February 1969)

(See the present report).

STRENGTHENING OF INTERNATIONAL HUMANITARIAN LAW GUARANTEES

1.

2.
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Working party on the vosition of civil defence organiz-
ations in international'Taw (Geneva, 12-16 June 1961)

(Summary Report, mimeo., Geneva, 1962),

Meeting of experts on the status of civil defence
personnel according to International Humanitarian Law

..(Ge__va, 27 October-6 November 1964)

(A Report on this meetlng was submitted to the XXth
International Red Cross Conférence, viz : Conf. D 5b/1,
Geneva, May 1965).
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3. Advisory group'On the>étatus of civil defence organiz-
ations (Geneva, 31 October — 3 November 1967)

(No report has been issued)

D. MISCELLANEQUS

Meeting of experts on the problem of the repression of
breaches of the Geneva Conventions (Geneva, 8-12 October
1956) .

(No report has been issued, but reference may be made
to pages 49-50 of the ICRE's Annual Report for 1956).
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PRINCIPLES OF INTERNATIONAL LAW
SuﬂCthﬂOd by the Nuremberg Tr1bunQL

statute ﬂna vordlcb

Excerpt from the Charter of the International Military Trlounal
(Extract)

" (Principles formulgted in 1950 by.
the Uhlteq Nations International Law Commigsion). (i)

PRINCIPLE VI

a)

) Wer_crimes

Wemely, violationg of the laws or customs
of war. Such violations shall include, but not be limited
1o murder, illtreatment or deportation to slave labour
or for any other purpose of civilian population of or in
occupied territory, murder or illtreatment of prisoners
of war or persons on the scas, killing of hostages,
plunder of public or privatc property, wanton destruction
of cities, towns or villages, or devastation not justified
by military necessity;

c) Crimes against humanity :

Namely, murder, extermination, enslavement,
deportation, and other inhuman acts committed against
any civilian population, before or during the war, or
persecutions on political, racial or religious grounds
in execution of or in connection with any crime within
the jurisdiction of the Tribunal, whether or not in
wiolation of the domesgtic law of the country where
perpetrated.

(1) The International Law Commission and its work. United
Nations. New York. Publication No 67.V.6.
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WORLD VETERANS FEDERATION

Meeting of Experts
Advisory Group

PARIS ‘ February 21, 1967
February 6-7, 1967 -

I. INTRODUCTION

1. The Advisory Group had been asked whether a more precise
definition was required of the "non-uniformed fighter"
and if so, whether it was possible to arrive at such a
definition. - ' "

2. In order to reply to these questions, the Group examined
the present situation as it emerges from the two Geneva
" Conventions of 12 August 1949 relative to the Treatment
"% of Prisoners of War and to the Protection of Civilian
Persons in Time of War.

3. The Group confined -itself to the field of application of
Article 2 of these two conventions. It wished to stress,
however, that it would be advantageous to study the
question of resistance fighters in internal conflicts.

II. APPLICATION OF THE 1949 GENEVA CONVENTIONS

4¢ The Group examingd_the:foilowihg oaséé:

- Case where resistance in occupied territory
takes the form of "organized movements'" as
defined in Article 4-2) of the Convention
relative to the treatment of prisoners of

waxr.
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5. In this connection, the Group made the following

comments

@)

(o)

@)

\As regards the condition of "carrying arms

Regarding the condition "of being commanded
by a person responsible for his subordinates",
it was noted that, in the minds of those who
drafted the Convention, "organized resistance
movements" were deemed to be formations with
a hierarchy of command; that being so, it was
sufficient if the responsible person was the
one responsible for the resistance movement
at the highest level and was recognized as
such by one of the parties to the conflict.

‘As regards the necessity of "having a fixed

distinctive sign recognizable at a distance",
the Group understood that such a sign ought

to be distinctive in order to make it possible
to distinguish the wcarer from the peaceful
population, that it should be fixed in the
sense that the resistance fighter should wear
it throughout the whole operation in which

he is taking part, and that it should be re-
cognizable at a distance in the same way as
the uniforms of regular forces. : :

openly", the Group understood that, when
the resistance fighter was engaged in opera-—
tions, he should carry the weapons in his
possession in a similar way to members of

-.the .regular forces.| .

@)

With respect to the conditions of "conducting
their operations in accordance with the laws
and customs of war", this presupposes that

the resistance fighter:-has been duly in-

formed. regarding the laws and customs of war.

6. It emerges from all these observations that these four
conditions ere in fact satisfied only in:the case of a re-
sistance movement of a military character or in cases
where operations of a military character are executed by
the members of a resistance movement.
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7. The Group noted in this connection that the term "non-
uniformed fighter'" did not apply in such cases, particu-
larly on account of condition (b) above, and that conse-
gquently the notion of "non-uniformed fighter" which the
Group had been requested to examine-was too restrictive.
The Group felt that it would be batter to speak of the
international status of resistance fighters.

© 8, In conclusion, the Group noted that thb members of a

' resistance movement who:fulfil the four conditions men-.

“ tioned above must, under the terms of this Convention, .
be accorded the Status of Prisoners of War when tney

"fall 1nto the -power of the enemy ,

The case Where re81utance in occupied -
territory takes another form not con- -
forming to the conditions laid down in
Article 4-2) of the Convention relative
to the treatment of prisoners of war.

9. The Group noted that in that case, the Convention rela-
tive to the Protection of Civilian Persons in Time of War
was applicable. The guarantees provided by this Convention

- are set: forth inter- %lla, in Articles .5, 32, 33,:34, 68
and 72.° - - o P , o

10. In particular, the Group noted that, by virtue of Article
33 of the Convention, a person falling within thé provi-
sions of Article 68 cannot be punished for an offence he

or she has not personally committed. On these grounds, the
Group felt that membership of a resistance group or move-
ment ‘could not alone constitute an aggravating - circumstance.

1l. In conclusion, the Group noted that this Convention pro-

- vided a minimum guarantee for-resistance fighters in case .
of arrest and was an important step towards the solution
of the problem under consideration.
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