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HOUSE RESOLUTION 552

IN THE HOUSE OF REPRESENTATIVES, U.S.,
September 28, 1996.
Resolved, That a revised edition of the Rules and Man-
ual of the House of Representatives for the One Hundred
Fifth Congress be printed as a House document, and that
three thousand additional copies shall be printed and
bound for the use of the House of Representatives, of
which nine hundred copies shall be bound in leather with
thumb index and delivered as may be directed by the Par-
liamentarian of the House.
Attest:
RoBIN H. CARLE,
Clerk.
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PREFACE

The House Rules and Manual contains the fundamental
source material for parliamentary procedure used in the
House of Representatives: the Constitution of the United
States; applicable provisions of Jefferson’s Manual; rules
of the House (as of the date of this preface); provisions of
law and resolutions having the force of rules of the House;
and pertinent decisions of the Speakers and other presid-
ing officers of the House and Committee of the Whole in-
terpreting the rules and other procedural authority used
in the House of Representatives.

The rules for the One Hundred Fifth Congress were
adopted on January 7, 1997, when the House agreed to
House Resolution 5. This resolution reinstated the rules of
the One Hundred Fourth Congress with amendments to
various standing rules. Explanations of these changes ap-
pear in the annotations following each rule in the text of
this Manual. The more substantive of the changes pro-
vided by House Resolution 5 included:

(1) expansion of the class of questions on which votes
may be postponed to include amendments and motions to
recommit during consideration of measures called from
the Corrections Calendar (clause 5(b) of rule I);

(2) requirement that the Speaker, in consultation with
the Minority Leader, develop a system for drug testing in
the House (clause 13 of rule I);

(3) elimination of the supervisory role of the Speaker
over the Chief Administrative Officer (clauses 1 and 2 of
rule V);

(4) consolidation of jurisdiction over budget process in
the Committee on the Budget (clause 1 of rule X);

(5) redesignation of the Committee on Economic and
Educational Opportunities as the Committee on Education
and the Workforce (rule X);

(6) requirement of approval by the chairman and the
ranking minority party member of the Committee on
House Oversight of the amount of a monetary settlement
of a complaint under the Congressional Accountability Act
of 1995 (clause 4(d) of rule X);
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PREFACE

(7) provisions for: (a) dispensing with the reading of an
investigative or oversight report in committee if it has
been available for 24 hours; (b) joint filing of a report of
an investigation or study conducted by more than one
committee; and (c) filing of an investigative or oversight
report after adjournment of a Congress sine die, provided
that a member of the committee who gives timely notice
is given seven days to submit separate views (clause 1(b)
of rule XI);

(8) authorization for the chairman of a committee to file
a final activity report, without formal approval, after ad-
journment of a Congress sine die, provided that the report
has been available to each member of the committee for
seven days and includes any separate views submitted by
a member (clause 1(d) of rule XI);

(9) encouragement to committees to make their publica-
tions available in electronic form (clause 2(e) of rule XI);

(10) encouragement to committees to elicit curricula
vitae and disclosures of certain interests from nongovern-
mental witnesses (clause 2(g) of rule XI);

(11) elimination of the prohibition against a committee’s
sitting during proceedings on the floor under the five-
minute rule (clause 2(i) of rule XI);

(12) exceptions to the five-minute rule in committee
hearings for extended examinations of witnesses by des-
ignated members or by staff (clause 2(j) of rule XI);

(13) replacement of the requirement of a statement of
inflationary impact in a committee report of a public bill
or joint resolution with one requiring a statement of Con-
stitutional authority (clause 2(1) of rule XI);

(14) reduction of the time guaranteed for composing sep-
arate views for inclusion in a committee report from three
full days to two full days after the day of notice, and es-
tablishment of standing authority for committees to file
reports with the Clerk after honoring that guarantee
(clause 2(1) of rule XI);

(15) authorization for inclusion in a primary expense
resolution of a reserve fund for unanticipated expenses of
committees, to be allocated by the Committee on House
Oversight (clause 5(a) of rule XI);

(16) authorization for the Speaker to call bills from the
Corrections Calendar at any time on a Corrections day
and in any order (clause 4(a) of rule XIII);

(17) authorization for a report of the Committee on
Ways and Means on major tax legislation (as designated
by the Majority Leader after consultation with the Minor-
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ity Leader) to include a dynamic estimate of the effect of
such legislation on Federal revenues, to be prepared by
the Joint Committee on Taxation (clause 7(e) of rule XIII);

(18) treatment of a so-called “made-known” provision
(i.e., one making funding contingent on a state of knowl-
edge not required by existing law) as legislation in a gen-
eral appropriation bill or an amendment thereto (clause
2(a) and (c¢) of rule XXI);

(19) elevation of the Majority Leader’s preferential mo-
tion to rise and report at the end of the reading of a gen-
eral appropriation bill in the Committee of the Whole to
take precedence of any motion to amend at that stage
(clause 2(d) of rule XXI);

(20) clarification of the meanings of the terms “Federal
income tax rate increase” and “retroactive” (clause 5(c)
and (d) of rule XXI);

(21) clarification of the definition of “unfunded mandate”
(clause 5(c) of rule XXIII);

(22) clarification that, to be a proper object of a dis-
charge petition, a resolution providing a special rule must
address the consideration of only one measure and must
not propose to admit or effect a nongermane amendment
(clause 3 of rule XXVII);

(23) prohibition of the distribution of campaign contribu-
tions in the Hall of the House or rooms leading thereto
(clause 5 of rule XXXII);

(24) redesignation of the Gift Rule (rule LI); and

(25) establishment of a Select Committee on Ethics only
to resolve an inquiry, originally undertaken by the stand-
ing Committee on Standards of Official Conduct in the
1())4th Congress, by January 21, 1997 (clause 4(e)(3) of rule
X).

Several changes in the standing rules that were made
during the One Hundred Fourth Congress but subsequent
to the publication of the House Rules and Manual for that
Congress are now described in the annotations following
each rule in this edition. Two of these changes bear men-
tion here:

(1) expansion of the limitations on outside employment
and outside earned income to include prohibitions on the
receipt of advance payments on copyright royalties and on
the receipt of any payments on copyright royalties under
future contracts unless approved in advance by the Com-
mittee on Standards of Official Conduct (clause 3 of rule
XLVII); and
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(2) adoption of the Gift Rule, which prohibits Members,
officers, and employees of the House from accepting any
gift except as stated in the rule (now rule LI).

Statutory provisions constituting rules of the House con-
tained in the Line Item Veto Act (P.L. 104-130) are shown
in section 1013(6B) of this edition. Statutory provisions
contained in the Budget Enforcement Act of 1997 (tit. X,
P.L. 105-33) are shown in sections 1007, 1008, and
1013(6A) of this edition.

As noted in section 698 of this edition, a bipartisan task
force was established on February 12, 1997, to conduct a
comprehensive review of the House ethics process. At the
same time the House imposed a moratorium on filing eth-
ics complaints and on raising certain questions of privilege
under rule IX with respect to official conduct. The morato-
rium was extended through September 10, 1997. On Sep-
tember 18, 1997, the House adopted the recommendations
of the task force with certain amendments when the
House agreed to House Resolution 168. House Resolution
168 amended rules X and XI and contained free-standing
directives to the Committee on Standards of Official Con-
duct. The provisions of House Resolution 168 included:

(1) establishment of a “pool” of Members who may be as-
signed to serve on investigative subcommittees (clause
6(a) of rule X), and exclusion of service on such sub-
committee from the limitation on subcommittee service
(clause 6(b)(2)(A) of rule X);

(2) change in the duration of service on the committee
(clause 6(a)(2) of rule X);

(8) requirement of a committee rule guaranteeing the
ranking minority member the right to place an item on
the agenda (sec. 3, H. Res. 168);

(4) requirement of a committee rule setting specified
standards for staff, providing for appointment of staff, per-
mitting the retention of outside counsel or temporary staff,
and permitting both the chairman and the ranking minor-
ity member one additional staff (sec. 4, H. Res. 168);

(5) requirement that each meeting be held in executive
session unless opened by an affirmative vote of a majority
of the members, and requirement that each adjudicatory
subcommittee hearing or full committee sanction hearing
be open unless closed by an affirmative vote of a majority
of its members (clause 4(e)(3) of rule X; clause 2(g)(1) and
clause 2(g)(2) of rule XI);
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(6) requirement of confidentiality oath by a member, of-
ficer, or employee having access to committee information
(clause 4(e) of rule X);

(7) requirement of a committee rule permitting only the
chairman or ranking minority member to make public
statements regarding matters before the committee, un-
less otherwise determined by a vote of the committee (sec.
7, H. Res. 168);

(8) exception for committee votes taken in executive ses-
sion from clause 2(e)(1) and clause 2(1)(2)(B) of rule XI,
which requires committees to disclose rollcall votes (clause
2(e)(1) and clause 2(1)(2)(B) of rule XI);

(9) permission for non-Member to file information of-
fered as a complaint only if a Member certifies the infor-
mation is submitted in good faith and warrants committee
consideration (clause 4(e)(2)(B) of rule X);

(10) requirement of a committee rule providing the
chairman and ranking minority member 14 calendar days
or 5 legislative days (whichever occurs first) to determine
whether information offered as a complaint constitutes a
complaint (sec. 10, H. Res. 168);

(11) authority for the chairman and ranking minority
member jointly to appoint members from the “pool” (see
item (1) above) to serve on an investigative subcommittee,
and authority for the chairman and ranking minority
member of the committee jointly to gather preliminary ad-
ditional information with regard to a complaint or infor-
mation offered as a complaint (clause 4(e)(2)(A) of rule X);

(12) requirement of a committee rule granting the chair-
man and ranking minority member, unless otherwise de-
termined by an affirmative vote of the majority of commit-
tee members, 45 calendar days or 5 legislative days
(whichever occurs later) after the date they determine the
information filed constitutes a complaint to: (a) rec-
ommend disposition of the complaint; (b) establish an in-
vestigative subcommittee; or (c) request an extension; fur-
ther committee rule requiring the chairman and ranking
minority member to establish an investigative subcommit-
tee to consider a complaint not disposed by the expiration
of the time limit; and requirement that complaint placed
on the agenda before expiration of the time limit be re-
ferred to an investigative subcommittee only by an affirm-
ative vote of the members of the committee (sec. 11, H.
Res. 168; clause 4(e)(2)(B) of rule X);
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(13) requirement of a committee rule for disposing of in-
formation not constituting a proper complaint (sec. 12, H.
Res. 168);

(14) requirement of a committee rule setting parameters
for the composition of investigative and adjudicatory sub-
committees (sec. 13, H. Res. 168);

(15) requirement of a committee rule establishing a
standard of proof for the adoption of a statement of al-
leged violation (sec. 14, H. Res. 168);

(16) authority to authorize and issue a subcommittee
subpoena only by affirmative vote of a majority of its
members (sec. 15, H. Res. 168; clause 2(m)(2)(A) of rule
XD);

(17) requirement of a committee rule authorizing expan-
sion of the scope of an investigation by an investigative
subcommittee upon an affirmative vote of a majority of
the members of the full committee (sec. 15, H. Res. 168);

(18) requirement of a committee rule authorizing an in-
vestigative subcommittee to amend its statement of al-
leged violation any time before it is transmitted to the
committee and granting 30 calendar days for a respondent
to file an answer to the amended statement of alleged vio-
lation (sec. 15, H. Res. 168);

(19) requirement of a committee rule establishing proce-
dures to protect the due process rights of respondents (sec.
16, H. Res. 168);

(20) requirement of a committee rule requiring commit-
tee to transmit to the House upon an affirmative vote of
a majority of its members an investigative subcommittee
report that it did not adopt a statement of alleged viola-
tion (sec. 17, H. Res. 168);

(21) requirement of a committee rule detailing a mode
of proceeding upon an approved waiver of an adjudicatory
hearing, including committee reporting requirements and
opportunity for respondent views (sec. 17, H. Res. 168);

(22) referral of substantial evidence of a violation of law
to Federal or State authorities either with approval of the
House or by an affirmative vote of two-thirds of the mem-
bers of the committee (clause 4(e)(1)(C) of rule X);

(23) authority for committee to take appropriate action
in the case of a frivolous complaint (clause 4(e)(5) of rule
X);

(24) requirement of a committee rule clarifying that,
when the committee authorizes an investigation on its
own initiative, the chairman and ranking minority mem-
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ber shall establish an investigative subcommittee (sec. 20,
H. Res. 168);

(25) application of new rules to any complaint filed in
the 105th Congress (sec. 21, H. Res. 168).

The Deputy Parliamentarians, John Sullivan and Tom
Duncan, and Assistant Parliamentarians Muftiah
McCartin and Tom Wickham worked diligently to anno-
tate the decisions of the Chair and other parliamentary
precedents of the 104th Congress and of the 105th Con-
gress to date of publication. Other annotations have been
clarified. Gay Topper, Deborah Khalili, and Brian Cooper
contributed their clerical skills to the preparation of this
edition. All of their contributions are gratefully acknowl-
edged.

Citations in this edition refer to:

(1) Hinds’ Precedents of the House of Representatives of
the United States (volumes I through V) and Cannon’s
Precedents of the House of Representatives of the United
States (volumes VI through VIII), by volume and section
(e.g., V, 5763; VIII, 2852);

(2) Deschler’s Precedents of the United States House of
Representatives (volumes 1 through 9) and the Deschler-
Brown Precedents of the United States House of Rep-
resentatives (volumes 10 and 11), by volume, chapter, and
section (e.g., Deschler’s Precedents, vol. 8, ch. 26, sec. 79.7;
Deschler-Brown Precedents, vol. 10, ch. 28, sec. 4.26);

(3) the Congressional Record, by date and page (e.g.,
Jan. 29, 1986, p. 684);

(4) House Practice (1996), by page (e.g., House Practice,
p. 293);

(5) Deschler-Brown Procedure in the U.S. House of Rep-
resentatives (4th edition and 1987 supplement), by chap-
ter and section (e.g., Procedure, ch. 5, sec. 8.1);

(6) the United States Code, by title and section (e.g., 2
U.S.C. 287); and

(7) the United States Reports, by volume and page (e.g.,
395 U.S. 486).

CHARLES W. JOHNSON.

OCTOBER 7, 1997.
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GENERAL ORDER OF BUSINESS

RULE XXIV

First. Prayer by Chaplain.

Second. Approval of Journal.

Third. The Pledge of Allegiance to the Flag.

Fourth. Correction of reference of public bills.

Fifth. Disposal of business on Speaker’s table.

Sixth. Unfinished business.

Seventh. The morning hour for the consideration of bills.

Eighth. Motions to go into the Committee of the Whole House on the
State of the Union.

Ninth. Orders of the day.

SPECIAL ORDER OF BUSINESS

MONDAYS

Second and fourth Mondays:
Motions to discharge committees. Rule XXVII, clause 3.
District of Columbia Business. Rule XXIV, clause 8.
Every Monday:
Motions to suspend rules. Rule XXVII, clause 1.

TUESDAYS

First and third Tuesdays:

Private Calendar. Rule XXIV, clause 6. Individual private bills consid-
ered on the first Tuesday of each month, omnibus private bills may
be considered on third Tuesday of each month.

Second and fourth Tuesdays:

Corrections Calendar. Rule XIII, clause 4.
Every Tuesday:

Motions to suspend rules. Rule XXVII, clause 1.

WEDNESDAYS

Call of Committees under Calendar Wednesday. Rule XXIV, clause 7.
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WE THE PeopLE of the United States, in Order
st Thepreamble. O fOrm a more perfect Union, es-
tablish Justice, insure domestic
Tranquility, provide for the common defence,
promote the general Welfare, and secure the
Blessings of Liberty to ourselves and our Poster-
ity, do ordain and establish this Constitution for
the United States of America.

The First Continental Congress met in Philadelphia in September of
) 1774 and adopted the Declaration and Resolves of the

§2. Formation of the N K R . R
Constitution. First Continental Congress, embodying rights and prin-
ciples later to be incorporated into the Constitution of
the United States. The Second Continental Congress adopted in November
of 1777 the Articles of Confederation, which the States approved in July,
1778. Upon recommendation of the Continental Congress, a convention
of State representatives met in May, 1787 to revise the Articles of Confed-
eration and reported to the Continental Congress in September a new Con-
stitution, which the Congress submitted to the States for ratification. Nine
States, as required by the Constitution for its establishment, had ratified
by June 21, 1788, and eleven States had ratified by July 26, 1788. The
Continental Congress adopted a resolution on September 13, 1788, putting
the new Constitution into effect; the First Congress of the United States
convened on March 4, 1789, and George Washington was inaugurated as

the first President on April 30, 1789.
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CONSTITUTION OF THE UNITED STATES
§3-86 [ARTICLE I, SECTIONS 1-2]

ARTICLE I.

SectioN 1. All legislative Powers herein
53. Legislative powers granted shall be vested in a Con-
vestedinonares gress of the United States, which
shall consist of a Senate and House of Rep-
resentatives.

The power to legislate includes the power to conduct inquiries and inves-
tigations. See Kilbourn v. Thompson, 103 U.S. 168 (1881); McGrain v.
§4. Power to Daugherty, 273 U.S. 135 (1927); Watkins v. United
investigate. States, 354 U.S. 178 (1957); Barenblatt v. United

States, 360 U.S. 109 (1959). For the power of the House
to punish for contempt in the course of investigations, see §293, infra.

§5. Members chosen SECTION 2 1The House Of Rep'
bythepeopleof the  ragantatives shall be composed of

States every second

year. Members chosen every second Year
by the People of the several States, * * *.

This clause requires election by the people and State authority may not
determine a tie by lot (I, 775).

The phrase “by the people of the several States” means that as nearly
as practicable one person’s vote in a congressional election is to be worth
as much as another’s. Wesberry v. Sanders, 376 U.S. 1 (1964); Kirkpatrick
v. Preisler, 385 U.S. 450 (1967). 2 U.S.C. 2a mandates apportionment of
Representatives based upon population, and 2 U.S.C. 2c requires the estab-
lishment by the States of single-Member congressional districts. For elec-
tions generally, see Deschler’s Precedents, vol. 2, ch. 8.

The term of a Congress, before the ratification of the 20th amendment
§6. Term of a to the Constitution, began on the 4th of March of the
Congress. odd numbered years and extended through two years.

This resulted from the action of the Continental Con-
gress on September 13, 1788, in declaring, on authority conferred by the
Federal Convention, “the first Wednesday in March next” to be “the time
for commencing proceedings under the said Constitution.” This date was
the 4th of March, 1789. And soon after the first Congress assembled a
joint committee determined that the terms of Representatives and Senators
of the first class commenced on that day, and must necessarily terminate
with the 3d of March, 1791 (I, 3). Under the 20th amendment to the Con-
stitution the terms of Representatives and Senators begin on the 3d of
January of the odd-numbered years, regardless of when Congress actually
convenes. By a practice having the force of common law, the House meets
at 12 m. when no other hour is fixed (I. 4, 210). In the later practice a
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resolution fixing the daily hour of meeting at 12 o’clock meridian or some
other hour is agreed to at the beginning of each session.

Prior to adoption of the 20th amendment, the legislative day of March
3 extended to 12 m. on March 4 (V, 6694-6697) and, unless earlier ad-
journed, the Speaker could at that time declare the House adjourned sine
die, without motion or vote, even to the point of suspending a roll call
then in progress (V, 6715-6718).

The Legislative Reorganization Act of 1970 (84 Stat. 1140) provides that
unless Congress otherwise specifies the two Houses shall adjourn sine die
not later than the last day in July. This requirement is not applicable,
under the terms of that Act, where a state of war exists pursuant to a
Congressional declaration or where, in an odd-numbered (non-election)
year, the Congress has agreed to adjourn for the month preceding Labor
Day. For more on this provision, see §947, infra.

s7 Eectorsofthe  ~ = * and the Electors in each

o s, Otate shall have the Qualifications
requisite for Electors of the most

numerous Branch of the State Legislature.

The House, in the decision of an election case, has rejected votes cast
by persons not naturalized citizens of the United States, although they
were entitled to vote under the statutes of a State (I, 811); but where
an act of Congress had provided that a certain class of persons should
be deprived of citizenship, a question arose over the proposed rejection
of their votes in a State wherein citizenship in the United States was not
a qualification of the elector (I, 451). In an exceptional case the House
rejected votes cast by persons lately in armed resistance to the Govern-
ment, although by the law of the State they were qualified voters (1, 448);
but later, the House declined to find persons disqualified as voters because
they had formerly borne arms against the Government (11, 879).

The power of the States to set qualifications for electors is not unlimited,

. being subject to the 15th, 19th, 24th, and 26th amend-
§8. Decisions of the ) .
Court. ments, and to the equal protection clause of the United
States Constitution. Carrington v. Rash, 380 U.S. 89
(1965); Kramer v. Union Free School District, 395 U.S. 621 (1969).

Congress has some power in setting qualifications for electors, as in pro-
tecting the right to vote and lowering the minimum age for electors in
congressional elections. Katzenbach v. Morgan, 384 U.S. 641 (1966); Or-
egon v. Mitchell, 400 U.S. 112 (1970).

50 Age asa 2No Person shall be a Represent-

e e ative who shall not have attained
to the Age of twenty five
Years, * * *,
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§10-§11 [ARTICLE I, SECTION 2]

A Member-elect not being of the required age, was not enrolled by the
Clerk and he did not take the oath until he had reached the required
age (I, 418).

sw0.ciizensnipasa .+~ and been seven Years a Citi-
aualification of the - 7oy of the United States, * * *,

Member.

Henry Ellenbogen, Pa., had not been a citizen for seven years when elect-
ed to the 73d Congress, nor when the term commenced on March 4, 1933.
He was sworn at the beginning of the second session on January 3, 1934,
when a citizen for seven and one-half years (see H. Rept. 1431 and H.
Res. 370, 73d Cong.). A native of South Carolina who had been abroad
during the Revolution and on his return had not resided in the country
seven years, was held to be qualified as a citizen (I, 420). A woman who
forfeited her citizenship through marriage to a foreign subject and later
resumed it through naturalization less than seven years prior to her elec-
tion, was held to fulfill the constitutional requirement as to citizenship
and entitled to a seat in the House (VI, 184). A Member who had long
been a resident of the country, but who could not produce either the record
of the court nor his final naturalization papers, was nevertheless retained
in his seat by the House (1, 424).

510 mhabitaney asa .~ ~and who shall not, when
auatication of e glected, be an Inhabitant of that
State in which he shall be chosen.

The meaning of the word “inhabitant” and its relation to citizenship
has been discussed (I, 366, 434; VI, 174), and the House has held that
a mere sojourner in a State was not qualified as an inhabitant (I, 369),
but a contestant was found to be an actual inhabitant of the State although
for sufficient reason his family resided in another State (Il, 1091). Resi-
dence abroad in the service of the Government does not destroy inhabitancy
as understood under the Constitution (I, 433). One holding an office and
residing with his family for a series of years in the District of Columbia
exclusively was held disqualified to sit as a Member from the State of
his citizenship (I, 434); and one who had his business and a residence
in the District of Columbia and had no business or residence in Virginia
was held ineligible to a seat from that State (I, 436). One who had a home
in the District of Columbia, and had inhabited another home in Maryland
a brief period before his election, but had never been a citizen of any other
State, was held to be qualified (I, 432). Also a Member who had resided
a portion of a year in the District of Columbia, but who had a home in
the State of his citizenship and was actually living there at the time of
the election, was held to be qualified (I, 435). In the Updike v. Ludlow
case, 71st Congress, it was decided that residence in the District of Colum-
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bia for years as a newspaper correspondent and maintenance there of
church membership were not considered to outweigh payment of poll and
income taxes, ownership of real estate, and a record for consistent voting
in the district from which elected (VI, 55), and in the same case excuse
from jury duty in the District of Columbia on a plea of citizenship in the
State from which elected and exercise of incidental rights of such citizen-
ship, were accepted as evidence of inhabitancy (VI, 55).

Whether Congress may by law establish qualifications other than those

§12. Qualifications prescribed by the Constitution has been the subject of

other than those much discussion (I, 449, 451, 457, 458, 478); but in a
specified by the case wherein a statute declared a Senator convicted of
Constitution. a certain offense “forever thereafter incapable of hold-

ing any office of honor, trust, or profit under the Gov-
ernment of the United States,” the Supreme Court expressed the opinion
that the final judgment of conviction did not operate, ipso facto, to vacate
the seat or compel the Senate to expel or regard the Senator as expelled
by force alone of the judgment (11, 1282). Whether the House or Senate
alone may set up qualifications other than those of the Constitution has
also been a subject often discussed (I, 414, 415, 443, 457, 458, 469, 481,
484). The Senate has always declined to act on the supposition that it
had such a power (I, 443, 483), and during the stress of civil war the House
of Representatives declined to exercise the power, even under cir-
cumstances of great provocation (I, 449, 465). But later, in one instance,
the House excluded a Member-elect on the principal argument that it might
itself prescribe a qualification not specified in the Constitution (I, 477).
The matter was extensively debated in the 90th Congress in connection
with the consideration of resolutions relating to the seating of Representa-
tive-elect Adam C. Powell of New York (H. Res. 1, Jan. 10, 1967, p. 14;
H. Res. 278, Mar. 1, 1967, p. 4997).

The exclusion of Mr. Powell was the subject of litigation reaching the
Supreme Court of the United States. In Powell v. McCormack, 395 U.S.
486 (1969), the Court found that the power of Congress to judge the quali-
fications of its Members was limited to an examination of the express quali-
fications stated in the Constitution.

It has been decided by the House and Senate that no State may add
to the qualifications prescribed by the Constitution (I, 414-416, 632); and
the Supreme Court so ruled in U.S. Term Limits, Inc., v. Thorton, 63
U.S.L.W. 4413 (1995). There, the Court held that States may not “change,
add to, or diminish” constitutional qualifications of Members, striking
down a State statute prohibiting three-term incumbents from appearing
on the general election ballot. For qualifications generally, see Deschler’s
Precedents, vol. 2, ch. 7, secs. 9-14.

For expulsion of seated Members, which requires a two-thirds vote rather
than a majority vote, see article I, section 5, clause 2 (§ 62, infra).
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Both Houses of Congress have decided, when a Member-elect is found
to be disqualified, that the person receiving the next

§13. Minority i i .

candidate not seated  Nighest number of votes is not entitled to the seat (I,
when returned 323, 326, 450, 463, 469; VI, 58, 59), even in a case
Member is wherein seasonable notice of the disqualification was
disqualified.

given to the electors (I, 460). In the event of the death
of a Member-elect, the candidate receiving the next highest number of
votes is not entitled to the seat (VI, 152).

3[Representatives and direct Taxes shall be
s14. The old provision @Pportioned among the several
e States which may be included with-
direct taxes. in this Union, according to their re-
spective Numbers, which shall be determined by
adding to the whole Number of free Persons, in-
cluding those bound to Service for a Term of
Years, and excluding Indians not taxed, three
fifths of all other Persons.] * * *

The part of this clause relating to the mode of apportionment of Rep-
resentatives was changed after the Civil War by section 2 of the 14th
amendment and as to taxes on incomes without apportionment, by the
16th amendment.

* * * The actual Enumeration shall be made
s1s. censusasabasis WIthin three Years after the first
cfepportionment— Meeting of the Congress of the
United States, and within every subsequent
Term of ten Years, in such Manner as they shall
by Law direct. The Number of Representatives
shall not exceed one for every thirty Thousand,
but each State shall have at Least one Rep-
resentative; and until such enumeration shall be
made, the State of New Hampshire shall be enti-
tled to chuse three, Massachusetts eight, Rhode-
Island and Providence Plantations one, Con-
necticut five, New York six, New Jersey four,
Pennsylvania eight, Delaware one, Maryland
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six, Virginia ten, North Carolina five, South
Carolina five, and Georgia three.

The census has been taken decennially since 1790, and, with the excep-
tion of 1920, was followed each time by reapportionment. In the First Con-
gress the House had 65 Members; increased after each census, except that
of 1840, until 435 was reached in 1913 (VI, 39, 40). The Act of June 18,
1929 (46 Stat. 26), as amended by the Act of November 15, 1941 (55 Stat.
761), provides for reapportionment of the existing number (435) among
the States following each new census (VI, 41-43; see 2 U.S.C. 2a). Member-
ship was temporarily increased to 436, then to 437, upon admission of
Alaska (72 Stat. 345) and Hawaii (73 Stat. 8), but returned to 435 on
January 3, 1963, the effective date of the reapportionment under the 18th
Decennial census.

Under the later but not the earlier practice, bills relating to the census
and apportionment are not privileged for consideration (I, 305-308; VI,
48, V11, 889; Apr. 8, 1926, p. 7147).

Decisions of the Supreme Court of the United States: Dred Scott v.

. Sandford, 19 Howard, 393; Veazie Bank v. Fenno, 8
§16. Decisions of the ]
Court. Wall., 533; Scholey v. Rew, 23 Wall., 331; De Treville
v. Smalls, 98 U.S. 517; Gibbons v. District of Columbia,
116 U.S. 404; Pollock v. Farmers Loan & Trust Co. (Income Tax case),
157 U.S. 429; Pollock v. Farmers’ Loan & Trust Co. (Rehearing), 158 U.S.
601; Thomas v. United States, 192 U.S. 363; Flint v. Stone Tracy Co.,
220 U.S. 107; Corporation Tax cases, 220 U.S. 107; Eisner v. Macomber,
252 U.S. 189; New York Trust Co. v. Eisner, 256 U.S. 345.

4When vacancies happen in the Representa-
§17. Writs for tion from any State, the Executive

elections to vacancies

in representation. . Authority thereof shall issue Writs
of Election to fill such Vacancies.

Vacancies are caused by death, resignation, declination, withdrawal, or
by action of the House in declaring a vacancy as existing or causing one
by expulsion.

It was long the practice to notify the executive of the State when a va-

cancy was caused by the death of a Member during
§18. Vacancy from R R . .
death. a session (11, 1198-1202); but since improvements in

transportation have made it possible for deceased Mem-
bers to be buried at their homes it has been the practice for State authori-
ties to take cognizance of the vacancies without notice. When a Member
dies while not in attendance on the House or during a recess the House
is sufficiently informed of the vacancy by the credentials of his successor,
when they set forth the fact of the death (I, 568). The death of a Member-
elect creates a vacancy, although no certificate may have been awarded
(1, 323), and in such a case the candidate having the next highest number
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of votes may not receive the credentials (I, 323; VI 152). A Member whose
seat was contested dying, the House did not admit a claimant with creden-
tials until contestant’s claim was settled (I, 326); where a contestant died
after a report in his favor, the House unseated the returned Member and
declared the seat vacant (I1, 965), and in a later case the contestant having
died, the committee did not recommend to the House a resolution it had
agreed to declaring he had not been elected (VI, 112). In the 93d Congress,
where two Members-elect had been passengers on a missing aircraft and
were presumed dead, the Speaker lay before the House documentary evi-
dence of the presumptive death of one Member-elect and the declaration
of a vacancy by the Governor, as-well-as evidence that the status of the
other Member-elect had not been officially determined by State authority.
The House then adopted a privileged resolution declaring vacant the seat
of the latter Member-elect to enable the Governor of that State to call
a special election (Jan. 3, 1973, pp. 15-16). For further discussion, see
§23, infra.
In recent practice the Member frequently informs the House by letter
that his resignation has been sent to the State executive
§19. Vacancy from .. . .
resignation. (11, 1167-1176) and this is satisfactory evidence of the
resignation (1, 567) but Members have resigned by let-
ter to the House alone, it being presumed that the Member would also
notify his Governor (VI, 226), and where a Member resigned by letter to
the House the Speaker was authorized to notify the Governor (Nov. 27,
1944, p. 8450; July 12, 1957, p. 11536; Sept. 1, 1976, p. 28887). Where
a Member does not inform the House the State executive may do so (ll,
1193, 1194; VI, 232). But sometimes the House learns of a Member's res-
ignation only by means of the credentials of his successor (11, 1195, 1356).
Where the fact of a Member’s resignation has not appeared either from
the credentials of his successor or otherwise, the Clerk has been ordered
to make inquiry (11, 1209), or the House has ascertained the vacancy from
information given by other Members (Il, 1208). It has been established
that a Member or Senator may resign, appointing a future date for his
resignation to take effect, and until the arrival of the date may participate
in the proceedings (11, 1220-1225, 1228, 1229; VI, 227, 228). In one case
a Member who had resigned was not permitted by the House to withdraw
the resignation (11, 1213), but the House permitted it later in another case
(VI1, 229). Acceptance of the resignation of a Member of the House is unnec-
essary (VI, 65, 226), and the refusal of a Governor to accept a resignation
cannot operate to continue membership in the House (VI, 65). Only in
a single exceptional case has the House taken action in the direction of
accepting a resignation (11, 1214). Sometimes Members who have resigned
have been reelected to the same House and taken seats (Il, 1210, 1212,
1256; Jan. 28, 1965 and June 16, 1965, pp. 1452 and 13774; Jan. 6, 1983
and Feb. 22, 1983, pp. 114 and 2575). A Member who has not taken his
seat resigned (11, 1231). A letter of resignation is presented as privileged
(11, 1167-1176); but a resolution to permit a Member to withdraw his res-
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ignation was not so treated (11, 1213). The Speaker having been elected
Vice President and a Representative of the succeeding Congress at the
same election, transmitted to the Governor of his State his resignation
as a Member-elect (VI, 230, 453). A Member of the House having been
nominated and confirmed as Vice President pursuant to the 25th amend-
ment, submitted a letter of resignation as a Representative to the Governor
of his State, and a copy of his letter of resignation was laid before the
House by the Speaker following the completion of a Joint Meeting for his
swearing-in as Vice President (Dec. 6, 1973, p. 39927). A sitting Member
having been confirmed as Secretary of Defense, his letter of resignation
was laid before the House prior to his taking the oath of that office (Mar.
20, 1989, p. 4976).
A Member who has been elected to a seat may decline to accept it, and
in such a case the House informed the executive of the
§20. Vacancy from )
declination. State of the vacancy (1, 1234). The House has decided
an election contest against a returned Member who had
not appeared to claim the seat (I, 638). In one instance a Member-elect
who had been convicted in the courts did not appear during the term (1V,
4484, footnote).
At the time of the secession of several States, members of the House
from those States withdrew (I1, 1218). In the Senate,
§21. Vacancy by . . .
withdrawal. in cases of such withdrawals, the Secretary was di-
rected to omit the names of the Senators from the roll
(11, 1219), and the act of withdrawal was held to create a vacancy which
the legislature might recognize (I, 383).

Where the House, by its action in a question of election or otherwise,
§22. Vacancy by creates_a vacancy, the Speaker is directed to notify the
action of the House.  EXecutive of the State (I, 502, 709, 824; 11, 1203-1205;

Mar. 1, 1967, p. 5038; Jan. 3, 1973, pp. 15-16; Feb.
24, 1981, pp. 2916-18). A resolution as to such notification is presented
as a question of privilege (I11, 2589), as is a resolution declaring a vacancy
where the Member-elect was unable to take the oath of office or to resign

because of an incapacitating illness (Feb. 24, 1981, pp. 2916-18).
The House declines to give prima facie effect to credentials, even though
. they be regular in form, until it has ascertained wheth-

§23. Questions as to .

the existence of a er or not the seat is vacant (I, 322, 518, 565, 569), and
vacancy. a person returned as elected at a second election was
unseated on ascertainment that another person had ac-
tually been chosen at the first election (I, 646). Where a Member was re-
elected to the House, although at the time of the election he had been
unaccounted for for several weeks following the disappearance of the plane
on which he was a passenger, the Governor of the State from which he
was elected transmitted his certificate to the House in the regular fashion.
When the Member-elect was still missing at the time the new Congress
convened, and circumstances were such that other passengers on the miss-
ing plane had been presumed dead following judicial inquiries in the State
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where the plane was lost, the House declared the seat vacant (H. Res.
1,93d Cong., Jan. 3, 1973, pp. 15-16).

The term “vacancy” as occurring in this paragraph of the Constitution
§24. Functions of the has been exa_lmined in relation to the functions of the
state executive in State executive (I, 312, 518). A federal law empowers
filling vacancies. the States and Territories to provide by law the times

of elections to fill vacancies (I, 516; 2 U.S.C. 8); but
an election called by a governor in pursuance of constitutional authority
was held valid although no state law prescribed time, place, or manner
of such election (I, 517). Where two candidates had an equal number of
votes, the governor did not issue credentials to either, but ordered a new
election after they had waived their respective claims (I, 555). A candidate
elected for the 104th Congress was “appointed” by the Governor to fill
a vacancy for the remainder of the 103d Congress pursuant to a State
law requiring the Governor to appoint the candidate who won the election
to the 104th Congress. In that case the House authorized the Speaker
to administer the oath to the Member-elect and referred the question of
his final right to the seat in the 103d Congress to the Committee on House
Administration (Nov. 29, 1994, p. —).
A Member elected to fill a vacancy serves no longer

§25. Term of a time than the remainder of the term of the Member

Member elected to fill

a vacancy. whose place he fills (I, 3). For the compensation and
allowances of such Members, see §87, infra.
§26. House chooses 5The House of Representatives

we speakerandother ghall chuse their Speaker and other
Officers; * * *

The officers of the House are the Speaker, who has always been one
of its Members and whose term as Speaker must expire with his term
as a Member; and the Clerk, Sergeant-at-Arms, Doorkeeper (abolished by
the 104th Congress, see §651d, infra), Postmaster (abolished during the
102d Congress, see § 654a, infra), Chief Administrative Officer, and Chap-
lain (1, 187), no one of whom has ever been chosen from the sitting member-
ship of the House, and who continue in office until their successors are
chosen and qualified (I, 187), in one case continuing through the entire
Congress succeeding that in which they were elected (I, 244, 263). The
House formerly provided by special rule that the Clerk should continue
in office until another should be chosen (I, 187, 188, 235, 244); and in
later years the statutes have imposed on the Clerk, Sergeant-at-Arms, and
former Doorkeeper duties which contemplate their continuance (I, 14, 15;
2U.S.C.75a-1, 83).

The Speaker, who was at first elected by ballot, has been chosen by

. viva voce vote by surname in response to a call of the

§27. Election of a N .
Speaker. roll since 1839 (I, 187). The Speaker is elected by a
majority of Members-elect voting by surname, a
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quorum being present (I, 216; VI, 24; Jan. 7, 1997, p. —). The Clerk
appoints tellers for this election (I, 217). Ultimately, the House, and not
the Clerk, decides by what method it shall elect the Speaker (I, 210). On
two occasions, by special rules, Speakers were chosen by a plurality of
votes; but in each case the House by majority vote adopted a resolution
declaring the result (I, 221, 222). The House has declined to choose a Speak-
er by lot (I, 221).

The motion to proceed to the election of a Speaker is privileged (I, 212,
214; V111, 3883), and debatable unless the previous question is ordered
(1, 213). Relying on the Act of June 1, 1789 (2 U.S.C. 25), the Clerk recog-
nized for nominations for Speaker as being of higher constitutional privi-
lege than a resolution to postpone the election of a Speaker and instead
provide for the election of a Speaker pro tempore pending the disposition
of certain ethics charges against the nominee of the majority party (Jan.
7, 1997, p. ——). On several occasions the choice of a Speaker has been
delayed for several weeks by contests (I, 222; V, 5356, 6647, 6649; VI,
24). The contest over the election of a Speaker in 1923 was resolved after
a procedure for the adoption of rules for the 68th Congress had been pre-
sented (VI, 24). In 1860 the voting for Speaker proceeded slowly, being
interspersed with debate (I, 223), and in one instance the House asked
candidates for Speaker to state their views before proceeding to election
(1,218).

The Speaker having died during the recess of Congress, the Clerk at

o the next session called the House to order, ascertained

§28. Vacancies in the
office of Speaker. the presence of a quorum, and then the House pro-
ceeded to elect a successor (I, 234; Jan. 10, 1962, p.
5). Speaker Joseph W. Byrns having died during a session of Congress
but not while the House was sitting, the Clerk on the following day called
the House to order and his successor, Hon. William B. Bankhead, was
elected by resolution (June 4, 1936, p. 9016). Speaker Bankhead also died
during a session, on a day when the House was not meeting. The Clerk
on the following day called the House to order and Hon. Sam Rayburn
was elected by resolution (Sept. 16, 1940, p. 12231). Form of resolution
offered on death of a Speaker (Sept. 16, 1940, p. 12232; Jan. 10, 1962,
p. 9) and a former Speaker (VI111, 3564; Mar. 7, 1968, p. 5742). A resolution
declaring vacant the office of Speaker is presented as a matter of high
constitutional privilege (VI, 35). A proposition to elect a Speaker is in order
at any time and presents a question of the highest privilege (VII1, 3383).
Speakers have resigned by rising in their place and addressing the House
(1, 231, 233), by calling a Member to the Chair and tendering the resigna-
tion verbally from the floor (I, 225), or by sending a letter which the Clerk
reads to the House at the beginning of a new session (I, 232). In the 101st
Congress, Speaker Wright took the floor on a question of personal privilege,
to respond to charges made against him, and announced his intention to
resign as Speaker “on the election of my successor” (May 31, 1989, p.
10440). On June 6, 1989, Speaker Wright entertained nominations for
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Speaker and, following the roll call, declared Representative Foley “duly
elected Speaker” (p. 10801). When the Speaker resigns no action of the
House excusing him from service is taken (I, 232). In one instance a Speak-
er resigned on the last day of the Congress, and the House elected a succes-
sor for the day (I, 225). Instance wherein the Speaker, following a vote
upon an essential question indicating a change in the party control of the
House, announced that under the circumstances it was incumbent upon
the Speaker to resign or to recognize for a motion declaring vacant the
office of Speaker (VI, 35).
The effect of a law to regulate the action of the House

§29. Power of House 3, ohoo6ing its own officers has been discussed (1V,
to elect its officers as N
related to law. 3819), and such a law has been considered of doubtful

validity (V, 6765, 6766) in theory and practice (I, 241,
242). The Legislative Reorganization Act of 1946 (2 U.S.C. 75a-1) author-
izes the Speaker to fill temporary vacancies in the offices of Clerk, Ser-
geant-at-Arms, Chief Administrative Officer, and Chaplain. For a history
of the Speaker’s exercise of such authority, see § 635, infra; and, for further
information on the elections of officers, see Deschler’s Precedents, vol. 1,
ch. 6.

The office of Clerk becoming vacant, it was held that the House would
§30. Election of Clerk not be organized for business until a Clerk should be
in relation to elected (1, 237); but in another instance some business
business. intervened before a Clerk was elected (I, 239). At the

time of organization, while the Clerk of the preceding
House was yet officiating, and after the Speaker had been elected, the
House proceeded to legislation and other business before electing a Clerk
(1, 242, 244). But in one case it was held that the law of 1789 (see 2 U.S.C.
25) bound the House to elect the Clerk before proceeding to business (I,
241).

§31. House of * * * and [the House of Represent-
?;gg;zig;éﬁves aone  gtives] shall have the sole Power of
Impeachment.

In 1868 the Senate ceased in its rules to describe the House, acting
in an impeachment, as the “grand inquest of the nation” (111, 2126). See
also art. 11, sec. 4 (§ 173, infra); Deschler’s Precedents, vol. 3, ch. 14.

A federal court having subpoenaed certain evidence gathered by a com-
mittee of the House in an impeachment inquiry, the House adopted a reso-
lution granting such limited access to the evidence as would not infringe
upon its sole power of impeachment (Aug. 22, 1974, p. 30047).

SEcTION 3. 1[The Senate of the United States
sa2. numbers, terms,  Shall be composed of two Senators
andvotesofsenaters from each State, chosen by the Leg-
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CONSTITUTION OF THE UNITED STATES
[ARTICLE I, SECTION 3] §33-§35

islature thereof, for six Years; and each Senator
shall have one Vote.]

This provision has now been changed by the 17th amendment to the
Constitution.

2 Immediately after they shall be assembled in
sas pwisionofthe - CONSequence of the first Election,
senaeintoclasses— they shall be divided as equally as
may be into three Classes. The Seats of the Sen-
ators of the first Class shall be vacated at the
Expiration of the second Year, of the second
Class at the Expiration of the fourth Year, and
of the third Class at the Expiration of the sixth
§34. Filling of Year, so that one-third may be cho-
wacancies In the sen every second Year; [and if Va-

cancies happen by Resignation,
or otherwise, during the Recess of the Legisla-
ture of any State, the Executive thereof may
make temporary Appointments until the next
Meeting of the Legislature, which shall then fill
such Vacancies.]

That part of the above paragraph in brackets was changed by the 17th
amendment.

3No Person shall be a Senator who shall not
s3s. qualifications ot NAVE  a@ttained to the Age of thirty
Senators Years, and been nine Years a Citi-
zen of the United States, and who shall not,
when elected, be an Inhabitant of that State for
which he shall be chosen.

In 1794 the Senate decided that Albert Gallatin was disqualified, not
having been a citizen nine years although he had served in the war of
Independence and was a resident of the country when the Constitution
was formed (I, 428); and in 1849 that James Shields was disqualified, not
having been a citizen for the required time (1, 429). But in 1870 the Senate
declined to examine as to H. R. Revels, a citizen under the recently adopted
14th amendment (I, 430). As to inhabitancy the Senate seated one who,
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being a citizen of the United States, had been an inhabitant of the State
from which he was appointed for less than a year (I, 437). Also one who,
while stationed in a State as an army officer had declared his intention
of making his home in the State, was admitted by the Senate (I, 438).
A Senator who at the time of his election was actually residing in the
District of Columbia as an officeholder, but who voted in his old home
and had no intent of making the District his domicile, was held to be quali-
fied (1, 439).

4The Vice President of the United States shall

§36. The Vice be President of the Senate, but
presdentands — shall have no Vote, unless they be

equally divided.

The right of the Vice President to vote has been construed to extend
to questions relating to the organization of the Senate (V, 5975), as the
election of officers of the Senate (V, 5972-5974), or a decision on the title
of a claimant to a seat (V, 5976, 5977). The Senate has declined to make
arule relating to the vote of the Vice President (V, 5974).

$37. Choice of 5The Senate shall chuse their
President pro tempore other Officers, and also a President
the Senate. pro tempore, in the Absence of the
Vice President, or when he shall exercise the Of-
fice of President of the United States.

6The Senate shall have the sole Power to try
§38. Senate tries all Impeachments. When sitting for
e monniras At Purpose, they shall be on Oath
vote. or Affirmation. When the President
of the United States is tried, the Chief Justice
shall preside: And no Person shall be convicted
without the Concurrence of two thirds of the
Members present.

For the exclusive power of the Senate to try impeachments under the
United States Constitution, see Ritter v. United States, 84 Ct. Cls. 293
(1936), cert. denied, 300 U.S. 668 (1937). See also Mississippi v. Johnson,
71 U.S. (4 Wall.) 475 (1867) (dictum). For the nonjusticiability of a claim
that Senate Rule XI violates the impeachment trial clause by delegating
to a committee of 12 Senators the responsibility to receive evidence, hear
testimony, and report to the Senate thereon, see Nixon v. United States,
113 S. Ct. 732 (1993).
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In 1868, after mature consideration, the Senate overruled the old view
of its functions (I11, 2057), and decided that it sat for impeachment trials
as the Senate and not as a court (I11, 2057), and eliminated from its rules
all mention of itself as a “high court of impeachment” (111, 2079, 2082).

An anxiety lest the Chief Justice might have a vote in the approaching
§39. The presiding trial of the President seems to have prompted this ac-
officer. tion (111, 2057). There was examination of the question

of the Chief Justice’s power to vote (111, 2098); but the
Senate declined to declare his incapacity to vote, and he did in fact give
a casting vote on incidental questions (I11, 2067). The Senate declined to
require that the Chief Justice be sworn when about to preside (111, 2080);
but the Chief Justice had the oath administered by an associate justice
(111, 2422).

In impeachments for officers other than the President of the United
States the presiding officer of the Senate presides, whether he be Vice
President, the regular President pro tempore (I11, 2309, footnote, 2337,
2394) or a special President pro tempore chosen to preside at the trial
only (111, 2089, 2477).

Senators elected after the beginning of an impeachment trial are sworn
§40. Oath and as in the case of other Senators (111, 2375). The quorum
quorum, of the Senate sitting for an impeachment trial is a

quorum of the Senate itself, and not merely a quorum
of the Senators sworn for the trial (111, 2063). The vote required for convic-
tion is two-thirds of those Senators present and voting (Oct. 20, 1989, p.
25335). In 1868, when certain States were without representation, the Sen-
ate declined to question its competency to try an impeachment case (l1I,
2060). See S. Doc. 93-102, “Procedure and Guidelines for Impeachment
Trials in the United States Senate,” for precedents relating to the conduct
of Senate impeachments.

7Judgment in Cases of Impeachment shall not
satauggmentin - €Xtend  further than to removal
cases otimpeachment from- Office, and disqualification to
hold and enjoy any Office of honor, Trust or
Profit under the United States: but the Party
convicted shall nevertheless be liable and subject
to Indictment, Trial, Judgment and Punishment,
according to Law.

There has been discussion as to whether or not the Constitution requires
both removal and disqualification on conviction (I11, 2397); but in the case
of Pickering, the Senate decreed only removal (I11, 2341). In the case of
Humphreys, judgment of both removal and disqualification was pro-
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nounced (I11, 2397). The question on removal and disqualification has been
held divisible for the vote (111, 2397; VI, 512).

The question of judgment requires only a majority vote (VI, 512; Apr.
17,1936, p. 5606).

In the Ritter case, it was first held that upon conviction of the respondent,
judgment of removal required no vote, following automatically from convic-
tion under article 11, section 4 (Apr. 17, 1936, p. 5607). In the 99th Con-
gress, having tried to conviction the first impeachment case against a fed-
eral district judge since 1936, the Senate ordered his removal from office
(Oct. 9, 1986, p. 29870). In the 101st Congress, two other federal district
judges were removed from office following their convictions in the Senate
(Oct. 20, 1989, p. 25335; Nov. 3, 1989, p. 27101).

SECTION 4. 1 The Times, Places and Manner of
sa2.imes, places,  NOldiNg Elections for Senators and

and manner of

alections of Representatives, shall be prescribed
Representativesand in - each State by the Legislature

thereof;, but the Congress may at
any time by Law make or alter such Regula-
tions, except as to the places of chusing Sen-
ators.

The relative powers of the Congress and the States under this graph
have been the subject of much discussion (I, 311, 313, 507, footnote); but
Congress has in fact fixed by law the time of elections (I, 508; VI, 66;
2 U.S.C. 7), and has controlled the manner to the extent of prescribing
a ballot or voting machine (11, 961; VI, 150; 2 U.S.C. 9). When a State
delegated to a municipality the power to regulate the manner of holding
an election, a question arose (l1, 975). A question has arisen as to whether
or not a State, in the absence of action by Congress, might make the time
of election of Congressmen contingent on the time of the State election
(1, 522). This paragraph gives Congress the power to protect the right to
vote in primaries where they are an integral part of the election process.
United States v. Classic, 313 U.S. 299 (1941); United States v. Wurzbach,
280 U.S. 396 (1930). Congress may legislate under this paragraph to pro-
tect the exercise of the franchise in congressional elections. Ex parte
Siebolt, 100 U.S. 371 (1880); Ex parte Yarbrough, 110 U.S. 651 (1884).

The meaning of the word “legislature” in this clause of the Constitution

§43. Functions of has been the subject of discussion (11, 856), as to wheth-

State legislature in er or not it means a constitutional convention as well
fixing time, etc., of as a legislature in the commonly accepted meaning of
elections. the word (I, 524). The House has sworn in Members

chosen at an election the time, etc., of which was fixed
by the schedule of a constitution adopted on that election day (I, 519, 520,
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522). But the House held that where a legislature has been in existence
a constitutional convention might not exercise the power (I, 363, 367). It
has been argued generally that the legislature derives the power herein
discussed from the Federal and not the State Constitution (Il, 856, 947),
and therefore that the State constitution might not in this respect control
the State legislature (11, 1133). The House has sustained this view by its
action (I, 525). But where the State constitution fixed a date for an election
and the legislature had not acted, although it had the opportunity, the
House held the election valid (I1, 846).

Decisions of the Supreme Court of the United States: Ex parte Siebold,
§44. Decisions of the 100 U.S. 371 (1880); Ex parte Clark, 100 U.S. 399
Court. (1880); Ex parte Yarbrough, 110 U.S. 651 (1884); In

re Coy, 127 U.S. 731 (1888); Ohio v. Hildebrant, 241
U.S. 565 (1916); United States v. Mosley, 238 U.S. 383 (1915); United States
v. Gradwell, 243 U.S. 476 (1917); Newberry v. United States, 256 U.S.
232 (1921); Smiley v. Holme, 285 U.S. 355 (1932); United States v. Classic,
313 U.S. 299 (1941); Smith v. Allwright, 321 U.S. 649 (1944); Roudebush
v. Hartke, 405 U.S. 15 (1972); Buckley v. Valeo, 424 U.S. 1 (1976); and
U.S. Term Limits, Inc., v. Thorton, 63 U.S.L.W. 4413 (1995). In Public
Law 91-285, Congress lowered the minimum age of voters in all federal,
state and local elections from 21 to 18 years. In Oregon v. Mitchell, 400
U.S. 112 (1970), the Supreme Court upheld the power of Congress under
article I, section 4 and under section 5 of the 14th amendment to the Con-
stitution to fix the age of voters in federal elections, but held that the
tenth amendment to the Constitution reserved to the States the power
to establish voter age qualifications in State and local elections. The 26th
amendment to the Constitution extended the right of persons 18 years
of age or older to vote in elections held under State authority.

2[The Congress shall assemble at least once in
sa5. annual meeting ~ €VEry Year, and such Meeting shall
of Gongress. be on the first Monday in Decem-
ber, unless they shall by Law appoint a different
Day.]

This provision of the Constitution has been superseded by the 20th
amendment.

In the later but not the earlier practice (I, 5), prior to the 20th amend-
ment, the fact that Congress had met once within the year did not make
uncertain the constitutional mandate to meet on the first Monday of De-
cember (I, 6, 9-11). Early Congresses, convened either by proclamation
or law on a day earlier than the constitutional day, remained in continuous
session to a time beyond that day (I, 6, 9-11). But in the later view an
existing session ends with the day appointed by the Constitution for the
regular annual session (11, 1160); see §84, infra. Congress has frequently
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appointed by law a day for the meeting (I, 4, 5, 10-12, footnote; see also
§243, infra).

SEcTION 5. 1Each House shall be the Judge of
sa6. House the judge  the  Elections, Returns and Quali-

of elections, returns,

and quaifications, _ 1ications of its own Members, * * *,

In judging the qualifications of its Members, the House may not add
qualifications to those expressly stated in the United States Constitution.
Powell v. McCormack, 395 U.S. 486 (1969). This phrase allows the House
or Senate to deny the right to a seat without unlawfully depriving a State
of its right to equal representation. Barry v. United States ex rel
Cunningham, 279 U.S. 597 (1929). But a State may conduct a recount
of votes without interfering with the authority of the House under this
phrase. Roudebush v. Hartke, 405 U.S. 15 (1972). For discussion of the
power of the House to judge elections, see Deschler's Precedents, vol. 2,
ch. 8 (elections) and ch. 9 (election contests); for discussion of the power
of the House to judge qualifications, see Deschler’s Precedents, vol. 2, ch.
7.

The House has the same authority to determine the right of a Delegate
to his seat that it has in the case of a Member (I, 423). The House may
not delegate the duty of judging its elections to another tribunal (I, 608),
and the courts of a State have nothing to do with it (11, 959). The House
has once examined the relations of this power to the power to expel (I,
469).

As nearly all the laws governing the elections of Representatives in Con-
§47. Power of judging IT€SS are State laws, questions have often arisen as
as related to State to the relation of this power of judging to those laws
laws as to returns. (1, 637). The House decided very early that the certifi-

cate of a State executive issued in strict accordance
with State law does not prevent examination of the votes by the House
and a reversal of the return (I, 637). The House has also held that it is
not confined to the conclusions of returns made up in strict conformity
to State law, but may examine the votes and correct the returns (I, 774);
and the fact that a State law gives canvassers the right to reject votes
for fraud and irregularities does not preclude the House from going behind
the returns (11, 887). The highest court in one State (Colorado) has ruled
that it lacked jurisdiction to pass upon a candidate’s allegations of irreg-
ularities in a primary election and that the House had exclusive jurisdiction
to decide such questions and to declare the rightful nominee (Sept. 23,
1970, p. 33320).
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When the question concerns not the acts of returning officers, but the

§48. Power of judging act of the voter in giving his vote, the House has found

as related to State more difficulty in determining on the proper exercise
laws as to acts of the  Of its constitutional power. While the House has always
voter. acted on the principle of giving expression to the intent

of the voter (I, 575, 639, 641; 11, 1090), yet it has held

that a mandatory State law, even though arbitrary, may cause the rejection
of a ballot on which the intent of the voter is plain (I1, 1009, 1056, 1077,
1078, 1091). See Deschler’s Precedents, vol. 2, ch. 8, sec. 8.11, for discussion
of distinction between directory state laws governing the conduct of election
officials as to ballots, and mandatory laws regulating the conduct of voters.
Where the State courts have upheld a State election law as constitutional

§49. Power of House the House does not ordinarily question the law (l1, 856,

as related to 1071). But where there has been no such decision the
constitutionality of House, in determining its election cases, has passed on
State laws. the validity of State laws under State constitutions (l1,

1011, 1134), and has acted on its decision that they
were unconstitutional (11, 1075, 1126), but it is not the policy of the House
to pass upon the validity of State election laws alleged to be in conflict
with the State constitution (VI, 151).

The courts of a State have nothing to do directly with judging the elec-
§50. Effect of tions, qualifications, and returns of Representatives in
interpretation of state Congress (11, 959), but where the highest State court
election laws by State  has interpreted the State law the House has concluded
courts. that it should generally be governed by this interpreta-

tion (I, 645, 731; 11, 1041, 1048), but does not consider
itself bound by such interpretations (VI, 58). The House is not bound, how-
ever, by a decision on an analogous but not the identical question in issue
(11, 909); and where the alleged fraud of election judges was in issue, the
acquittal of those judges in the courts was held not to be an adjudication
binding on the House (11, 1019). For a recent illustration of a protracted
election dispute lasting four months see House Report 99-58, culminating
in House Resolution 146 of the 99th Congress (May 1, 1985, p. 9998).

The statutes of the United States provide specific methods for institution
§51 L ; of a contest as to the title to a seat in the House (I,

. Laws of Congress
not binding on the 678, 697-706) (2 U.S.C. 381 et seq.); but the House re-
House in its function  gards this law as not of absolute binding force, but rath-
of judging its er a wholesome rule not to be departed from except
elections. for cause (I, 597, 719, 825, 833), and it sometimes by
resolution modifies the procedure prescribed by the law (I, 449, 600).

Decisions of the Supreme Court of the United States: In re Loney, 134
§51a. Decisions of the U.S. 317 (1890); Reed v. County Commissioners, 277
Court. U.S. 376 (1928); Barry v. United States ex rel.

Cunningham, 279 U.S. 597 (1929); Roudebush v.

Hartke, 405 U.S. 15 (1972).
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* * * and a Majority of each [House] shall

§52. The quorum. constitute a Quorum to do Busi-

ness; but a smaller Number may

adjourn from day to day, and may be authorized

to compel the Attendance of absent Members, in

such Manner, and under such Penalties as each
House may provide.

Out of conditions arising between 1861 and 1891 the rule was established
) that a majority of the Members chosen and living con-

§53. Interpretation of ) A . 3
the Constitution as to  Stituted the quorum required by the Constitution (1V,
number constituting a 2885—2888); but later examination has resulted in a
quorum. decision confirming in the House of Representatives the
construction established in the Senate that a quorum
consists of a majority of Senators duly chosen and sworn (I, 630; 1V, 2891—
2894). So the decision of the House now is that after the House is once
organized the quorum consists of a majority of those Members chosen,
sworn, and living whose membership has not been terminated by resigna-

tion or by the action of the House (1V, 2889, 2890; VI, 638).

For many years the quorum was determined only by noting the numbers
§54. The theory of the of Members voting (!V, 2896, 2897), with the result that
quorum present; and ~Members by refusing to vote could often break a
the count by the quorum and obstruct the public business (11, 1034; 1V,
Speaker. 2895, footnote; V, 5744). But in 1890 Mr. Speaker Reed

directed the clerk to enter on the Journal as part of
the record of a yea-and-nay vote names of Members present but not voting,
thereby establishing a quorum of record (1V, 2895). This decision, after-
wards sustained by the Supreme Court (1V, 2904; United States v. Ballin,
144 U.S. (1892)), established the principle that a quorum present made
valid any action by the House, although an actual quorum might not vote
(1, 216, footnote; 1V, 2932). And thenceforth the point of order as to a
quorum was required to be that no quorum was present and not that no
quorum had voted (IV, 2917). At the time of the establishment of this
principle the Speaker revived the count by the Chair as a method of deter-
mining the presence of a quorum at a time when no record vote was ordered
(1V, 2909). The Speaker has permitted his count of a quorum to be verified
by tellers (IV, 2888), but did not concede it as a right of the House to
have tellers under the circumstances (1V, 2916; VI 647-651; VIII, 2369,
2436), claiming that the Chair might determine the presence of a quorum
in such manner as he should deem accurate and suitable (I1V, 2932). The
Chair counts all members in sight, whether in the cloak rooms, or within
the bar (1V, 2970; VIII, 3120). Later, as the complement to the new view
of the quorum, the early theory that the presence of a quorum was as
necessary during debate or other business as on a vote was revived (1V,
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2935-2949); also a line of rulings made under the old theory were over-
ruled, and it was established that the point of no quorum might be made
after the House had declined to verify a division by tellers or the yeas
and nays (1V, 2918-2926).

The absence of a quorum having been disclosed, there must be a quorum
§55. Relations of the of record before the House may proceed to business (1V,
quorum to acts of the 2952, 2953; VI, 624, 660, 662), and the point of no
House. quorum may not be withdrawn even by unanimous con-

sent after the absence of a quorum has been ascertained
and announced by the Chair (IV, 2928-2931; VI, 657; Apr. 13, 1978, p.
10119; Sept. 25, 1984, p. 26778). But when an action has been completed,
it is too late to make the point of order that a quorum was not present
when it was done (1V, 2927; VI, 655). But where action requiring a quorum
was taken in the ascertained absence of a quorum by ruling of a Speaker
pro tempore, the Speaker on the next day ruled that the action was null
and void (1V, 2964; see also VIII, 3161). But such absence of a quorum
should appear from the Journal if a legislative act is to be vacated for
such reason (1V, 2962), and where the assumption that a quorum was
present when the House acted was uncontradicted by the Journal, it was
held that this assumption might not be overthrown by expressions of opin-
ion by Members individually (1V, 2961).

Major revisions in the House Rules concerning the necessity and estab-
lishment of a quorum have occurred in the 94th, 95th and 96th Congresses.
Under the practice in the 93d Congress, for example, a point of no quorum
would prevent the report of the Chairman of a Committee of the Whole
(V1, 666); but in the 93d Congress clause 6 was added to rule XV to provide
that after the presence of a quorum is once ascertained on any day, a
point of no quorum may not be entertained after the Committee has risen
and pending the report of the Chairman to the House (see § 774c, infra).
Clause 6 now specifically precludes a point of no quorum during the recep-
tion of any message from the President or the Senate, before or during
the prayer, during the administration of oaths, during motions incidental
to a call of the House, and (once a quorum has been established on that
day) during special orders when no legislative business is pending. In the
95th Congress, the same clause of rule XV was further amended to provide
that it is not in order to make or entertain a point of order that a quorum
is not present unless the Speaker has put the pending motion or proposition
to a vote, but the Speaker retains the right to recognize a Member to move
a call of the House at any time. A point of order of no quorum during
debate only in the House does not lie independently under this clause of
the Constitution since clause 6(e) of rule XV is a proper exercise of the
House's constitutional rulemaking authority which can be interpreted con-
sistently with the requirement that a quorum be present to conduct busi-
ness (as opposed to mere debate) (Sept. 8, 1977, p. 28114; Sept. 12, 1977,
pp. 28800-01).
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Before these recent changes to rule XV, a quorum was required at all
times during the reading of the Journal (IV, 2732, 2733; VI, 625, 629)
or messages from the President or the Senate (IV, 3522; VI 6600, 6650;
V111 3339); but the modern practice would require the presence of a quorum
only when the question is put on a pending motion or proposition in the
House such as on a motion incident to the reading, amendment, or approval
of the Journal or on the referral or other disposition of other papers read
to the House. A point of no quorum no longer lies during debate in the
House. The practice in the Committee of the Whole is now governed by
clause 2 of rule XXIIl. No motion is in order on the failure of a quorum
but the motions to adjourn and for a call of the House (1V, 2950; VI 680)
and the motion to adjourn has precedence over the motion for a call of
the House (VI111, 2642). A call of the House is in order under the Constitu-
tion before the adoption of the rules (I1V, 2981). Those present on a call
of the House may prescribe a fine as a condition on which an arrested
Member may be discharged (IV, 3013, 3014), but this is rarely done. A
quorum is not required on motions incidental to a call of the House (1V,
2994; VI, 681; Oct. 8, 1940, p. 13403; and Oct. 8, 1968, p. 30090). The
House may adjourn sine die in the absence of a quorum where both Houses
have already adopted a concurrent resolution providing for a sine die ad-
journment on that day (Oct. 18, 1972, p. 37200).

At the time of organization the two Houses inform one another of the

§56. Relations of the  aPPpearance of the quorum in each, and the two Houses

quorum to jointly inform the President (I, 198-203). A message
organization of the from one House that its quorum has appeared is not
House. delivered in the other until a quorum has appeared

there also (I, 126). But at the beginning of a second
session of a Congress the House proceeded to business, although a quorum
had not appeared in the Senate (I, 126). At the beginning of a second
session of a Congress unsworn Members-elect were taken into account in
ascertaining the presence of a quorum (I, 175); however, at the beginning
of the second session of the 87th Congress, the Clerk called the House
to order, announced the death of Speaker Rayburn during the sine die
adjournment, and did not call unsworn Members-elect or Members who
had resigned during the hiatus to establish a quorum or elect a new Speak-
er (Jan. 10, 1962, p. 5). In both Houses the oath has been administered
to Members-elect in the absence of a quorum (I, 174, 181, 182; VI, 22),
although in one case the Speaker objected to such proceedings (I1, 875).
Prayer by the Chaplain is not business requiring the presence of a quorum
and the Speaker declines to entertain a point of no quorum before prayer

is offered (VI, 663; clause 6 of rule XV).
Decisions of the Supreme Court of the United States: United States v.
- Ballin, 144 U.S. 1 (1892); Kilbourn v. Thompson, 103

§57. Decisions of the
Court. U.S. 190 (1881); Burton v. United States, 202 U.S. 344
(1906).
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§58. The House 2Each House may determine the
determines its rules. — Ryyles of its Proceedings, * * *

The power of each House of Representatives to make its own rules may
§50. Power to make not be impaired or controlled by the rules of a preceding
rules not impaired by  House (I, 187, 210; V, 6002, 6743-6747), or by a law
rules or law. passed by a prior Congress (I, 82, 245; 1V, 3298, 3579;

V, 6765, 6766). The House in adopting its rules may,
however, incorporate by reference as a part thereof all applicable provisions
of law which constituted the rules of the House at the end of the preceding
Congress (H. Res. 5, 95th Cong., Jan. 4, 1977, pp. 53-70) and has also
incorporated provisions of concurrent resolutions which were intended to
remain applicable under the Budget Act (H. Res. 5, 98th Cong., Jan. 3,
1983, p. 34). The ordinary rights and functions of the House under the
Constitution are exercised in accordance with the rules (l1l, 2567), and
under later decisions questions of so-called constitutional privilege should
also be considered in accordance with the rules (VI, 48; VII, 889; Apr.
8, 1926, p. 7147). But a law passed by an existing Congress with the concur-
rence of the House has been recognized by that House as of binding force
in matters of procedure (V, 6767, 6768). In exercising its constitutional
power to change its rules the House may confine itself within certain limita-
tions (V, 6756; VIII, 3376); but the attempt of the House to deprive the
Speaker of his vote as a Member by a rule was successfully resisted (V,
5966, 5967). While a law of 1789 (see 2 U.S.C. 25) requires the election
of a Clerk before the House proceeds to business yet the House has held
that it may adopt rules before electing a clerk (I, 245). Although the Speak-
er ceases to be an officer of the House with the expiration of a Congress,
the Clerk, by old usage, continues in a new Congress (I, 187, 188, 235,
244; see 2 U.S.C. 26). In case of a vacancy in the office of Clerk, Sergeant-
at-Arms, Doorkeeper (abolished by the 104th Congress; see §651d, infra),
Postmaster (abolished during the 102d Congress; see § 654a, infra), Chap-
lain, or Chief Administrative Officer, the Speaker is authorized to make
temporary appointments (2 U.S.C. 75a-1). The House has adopted a rule
before election of a Speaker (I, 94, 95); but in 1839 was deterred by the
law of 1789 and the Constitution from adopting rules before the adminis-
tration of the oath to Members-elect (I, 140). The earlier theory that an
officer might be empowered to administer oaths by a rule of either House
has been abandoned in later practice and the authority has been conferred
by law (111, 1823, 1824, 2079, 2303, 2479; 2 U.S.C. 191).

Before the adoption of rules the House is governed by general parliamen-
§60. Procedure in the tar_y law, but the Speakers have been_lncllne:d _to give
House before the weight to the precedents of the House in modifying the
adoption of rules. usual constructions of that law (V, 6758-6760; VIII,

3384; Jan. 3, 1953, p. 24; Jan. 10, 1967, pp. 14-15).
The general parliamentary law as understood in the House is founded
on Jefferson’s Manual as modified by the practice of American legislative
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assemblies, especially of the House of Representatives (V, 6761-6763; Jan.
3, 1953, p. 24), but the provisions of the House's accustomed rules are
not necessarily followed (V, 5509, 5604). Prior to the adoption of rules,
the statutory enactments incorporated into the rules of the prior Congress
as an exercise of the rule-making power do not control the proceedings
of the new House until it adopts rules incorporating those provisions (Jan.
22,1971, p. 132).

Before the adoption of rules, it is in order for any Member who is recog-
nized by the Chair to offer a proposition relating to the order of business
without asking consent of the House (I1V, 3060). Relying on the Act of June
1, 1789 (2 U.S.C. 25), the Clerk recognized for nominations for Speaker
as being of higher constitutional privilege than a resolution to postpone
the election of a Speaker and instead provide for the election of a Speaker
pro tempore pending the disposition of certain ethics charges against the
nominee of the majority party (Jan. 7, 1997, p. ——). The Speaker may
recognize the Majority Leader to offer an initial resolution providing for
the adoption of the rules as a question of privilege in its own right (IV,
3060; Deschler’s Precedents, vol. 1, ch. 1, sec. 8; Jan. 5, 1993, p. —),
even prior to recognizing another Member to offer as a question of privilege
another resolution calling into question the constitutionality of that resolu-
tion (Speaker Foley, Jan. 5, 1993, p. —). The Speaker may also recognize
a Member to offer for immediate consideration a special order providing
for the consideration of a resolution adopting the rules (V, 5450; Jan. 4,
1995, p. —). The resolution adopting rules for the 104th Congress in-
cluded a special order of business for consideration of a bill to make certain
laws applicable to the legislative branch (sec. 108, H. Res. 6, Jan. 4, 1995,
p.—).

During debate on the resolution adopting rules, any Member may make
a point of order that a quorum is not present based upon general parliamen-
tary precedents, since the provisions of clause 6(e) of rule XV prohibiting
the Chair from entertaining such a point of order unless the question has
been put on the pending proposition are not yet applicable (Jan. 15, 1979,
p. 10). Before adoption of rules, under general parliamentary law as modi-
fied by usage and practice of the House, an amendment may be subject
to the point of order that it is not germane to the proposition to which
offered (Jan. 3, 1969, p. 23). Before adoption of rules, the Speaker may
maintain decorum by directing a Member who has not been recognized
in debate beyond an allotted time to be removed from the well and by
directing the Sergeant-at-Arms to present the mace as the traditional sym-
bol of order (Jan. 3, 1991, p. 58).

The motion to commit is permitted after the previous question has been
ordered on the resolution adopting the rules (V, 5604; Jan. 3, 1989, p.
81; Jan. 3, 1991, p. 61) but is not debatable (Jan. 7, 1997, p. —). It
is the prerogative of the minority to offer a motion to commit even prior
to the adoption of the rules, but at that point the proponent need not
qualify as opposed to the resolution (Jan. 3, 1991, p. 61; Jan. 4, 1995,
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p. —). Such a motion to commit is not divisible, but if it is agreed to
and more than one amendment is reported back pursuant thereto, then
separate votes may be had on the reported amendments (Jan. 5, 1993,
p. —). The motion to refer has also been permitted upon the offering
of a resolution adopting the rules, and prior to debate thereon, subject
to the motion to lay on the table (Jan. 5, 1993, p. —).

The two Houses of Congress adopted in the early years of the Govern-
ment joint rules to govern their procedure in matters
requiring concurrent action; but in 1876 these joint
rules were abrogated (1V, 3430; V, 6782-6787). The most useful of their
provision continue to be observed in practice, however (1V, 3430; V, 6592).

Decisions of the Supreme Court of the United States: United States v.

. Smith, 286 U.S. 6 (1932); Christoffel v. United States,
§6la. Decisions of the 5
Court. 338 U.S. 84 (1949); United States v. Bryan, 339 U.S.
323 (1950); Yellin v. United States, 374 U.S. 109 (1963);
Powell v. McCormack, 395 U.S. 486 (1969).

* * * [Each House may] punish its Members
se2 punishmentand  TOF disorderly Behaviour, and, with
expulsion ofMembers: - the Concurrence of two thirds, expel

a Member.

Among the punishments that the House may impose under this provi-
I sion, the rules of the Committee on Standards of Offi-

§63. Punishment by ) . . .
reprimand or censure. Cial Conduct outline the following: (1) expulsion from
the House; (2) censure; (3) reprimand; (4) fine; (5) denial
or limitation of any right, power, privilege, or immunity of the Member
if not in violation of the Constitution; or (6) any other sanction determined
by the Committee to be appropriate (Rule 20(e), House Comm. on Stand-
ards of Official Conduct, 104th Cong.). In action for censure the House
has discussed whether or not the principles of the procedure of the courts
should be followed (11, 1255). In one instance, pending consideration of
a resolution to censure a Member, the Speaker informed him that he should
retire (11, 1366), but this is not usual, and Members, against whom resolu-
tions have been pending have participated in debate either by consent
(11, 1656) or without question as to consent (Il, 1246, 1253). A Member
against whom a resolution of censure was pending was asked by the Speak-
er if he desired to be heard (VI, 236). But after the House had voted censure
and the Member has been brought to the bar by the Sergeant-at-Arms
to be censured, it was held that he might not then be heard (Il, 1259).
A resolution of censure should not apply to more than one Member (Il,
1240, 1621). Censure is inflicted by the Speaker (Il, 1259) and the words
are entered in the Journal (I1, 1251, 1656; VI 236), but the Speaker may
not pronounce censure except by order of the House (VI, 237). When Mem-
bers have resigned pending proceedings for censure, the House has never-
theless adopted the resolutions of censure (I1, 1239, 1273, 1275, 1656).

§61. Joint rules.
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Members have been censured for personalities and other disorder in debate
(11, 1251, 1253, 1254, 1259), assaults on the floor (11, 1665), for presenting
a resolution alleged to be insulting to the House (I1, 1246), and for corrupt
acts (I1, 1274, 1286). For abuse of the leave to print, the House censured
a Member after a motion to expel him had failed (VI, 236). In one instance
Members were censured for acts before the election of the then existing
House (11, 1286).

In the 94th Congress the House by adopting a report from the Committee
on Standards of Official Conduct reprimanded a Member for failing to re-
port certain financial holdings in violation of rule XLIV, the Code of Official
Conduct, and for investing in stock in a Navy bank the establishment of
which he was promoting, in violation of the Code of Ethics for Government
Service (H. Res. 1421, July 29, 1976, pp. 24379-82). (For the Code of Ethics
for Government Service, see H. Con. Res. 175, 85th Cong., 72 Stat. B12.)
In the 95th Congress following an investigation by the Committee on
Standards of Official Conduct into whether Members or employees had
improperly accepted things of value from the Republic of Korea or rep-
resentatives thereof, the House reprimanded three Members, one for false-
ly answering an unsworn questionnaire relative to such gifts and violating
the Code of Official Conduct, one for failing to report as required by law
the receipt of a campaign contribution and violating the Code of Official
Conduct, and one for failing to report a campaign contribution, converting
a campaign contribution to personal use, testifying falsely to the committee
under oath, and violating the Code of Official Conduct (Oct. 13, 1978, pp.
36984, 37009, 37017). In the 96th Congress two Members were censured
by the House: (1) A Member who during a prior Congress both knowingly
increased an office employee’s salary for repayment of that Member's per-
sonal expenses and who was unjustly enriched by clerk-hire employees’
payments of personal expenses later compensated by salary increases, was
censured and ordered to repay the amount of the unjust enrichment with
interest (July 31, 1979, p. 21592); (2) a Member was censured for receiving
over a period of time sums of money from a person with a direct interest
in legislation in violation of clause 4 of rule XLIII, and for transferring
campaign funds into office and personal accounts (June 10, 1980, pp.
13801-20). In the 98th Congress the House adopted two resolutions (as
amended in the House) censuring two Members for improper relationships
with House pages in prior Congresses (July 20, 1983, p. 20020 and p.
20030). In the 100th Congress the House adopted a resolution
reprimanding a Member for “ghost voting,” improperly diverting govern-
ment resources, and maintaining a “ghost employee” on his staff (Dec.
18, 1987, p. 36266). In the 101st Congress another was reprimanded for
seeking dismissal of parking tickets received by a person with whom he
had a personal relationship and not related to official business and for
misstatements of fact in a memorandum relating to the criminal probation
record of that person (July 26, 1990, p.19717). In the 105th Congress the
House reprimanded the Speaker and ordered him to reimburse a portion
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of the costs of the investigation by the Committee on Standards of Official
Conduct (Jan. 21, 1997, p. —).
Debate on a resolution recommending a disciplinary sanction against
a Member may not exceed the scope of the conduct of the accused Member
(Dec. 18, 1987, p. 36271).
The power of expulsion has been the subject of much discussion (I, 469,
I 476, 481; 11, 1264, 1265, 1269; VI, 56, 398; see Powell
§64. Punishment by
expulsion. v. McCormack, 395 U.S. 486 (1969)). In one case a Mem-
ber-elect who had not taken the oath was expelled (11,
1262), and in another case the power to do this was discussed (I, 476).
In one instance the Senate assumed to annul its action of expulsion (I1,
1243). The Supreme Court has decided that a judgment of conviction under
a disqualifying statute does not compel the Senate to expel (11, 1282; Burton
v. United States, 202 U.S. 344 (1906)). The power of expulsion in its relation
to offenses committed before the Members' election has been discussed
(11, 1286), and in one case the Judiciary Committee of the House concluded
that a Member might not be punished for an offense alleged to have been
committed against a preceding Congress (Il, 1283); but the House itself
declined to express doubt as to its power to expel and proceeded to inflict
censure (11, 1286). Both Houses have distrusted their power to punish in
such cases (I1, 1264, 1284, 1285, 1288, 1289; VI, 56, 238). However, the
96th Congress punished Members on two occasions for offenses committed
during a prior Congress (H. Res. 378, July 31, 1979, p. 21592; H. Res.
660, June 10, 1980, pp. 13801-20). It has been held that the power of
the House to expel one of its Members is unlimited; a matter purely of
discretion to be exercised by a two-thirds vote, from which there is no
appeal (VI, 78). The resignation of the accused Member has always caused
a suspension of proceedings for expulsion (I1, 1275, 1276, 1279; VI, 238).
The House, in a proceeding for expulsion, declined to give the Member
§65. Procedure for a trial at the bar (11, 1275); but the Senate has per-
expulsion. mitted a counsel to appear at its bar (11, 1263), although
it declined to grant a request for a specific statement
of charges or compulsory process for witnesses (I1, 1264). Members threat-
ened with expulsion have been heard on their own behalf by consent (I1,
1273, 1275), or as a matter of right (I, 1269, 1286). In general, there
has been discussion as to whether or not the principles of the procedure
of the courts should be followed (11, 1264). The Senate once expelled several
Senators by a single resolution (Il, 1266). Members and Senators have
been expelled for treason (11, 1261), for high misdemeanor inconsistent
with public duty (11, 1263), for friendship or association with enemies of
the Government and absence from their seats (Il, 1269, 1270), and for
bearing arms against the Government (I1, 1267). In the 96th Congress,
the House expelled a Member who had been convicted of bribery (a felony)
for accepting funds to perform official duties as a Member of Congress
(H. Res. 794, Oct. 2, 1980, pp. 28953-78).
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N A proposition to reprimand, censure, or expel a Mem-
Zii’l'i:hr;’:;st't'ons for  ber presents a question of privilege (11, 1254; 111, 2648—
entertained as of 2651; VI, 236; July 26, 1990, p. 19717); and, if reported
privilege. by the Committee on Standards of Official Conduct (or

a derivation thereof), may be called up at any time after
the Committee has filed its report (Jan. 21, 1997, p. —). An expulsion
resolution when offered may be laid on the table (Oct. 1, 1976, p. 35111)
or referred to committee (Mar. 1, 1979, p. 3753) before the proponent is
recognized to debate it. A proposition to censure is not germane to a propo-
sition to expel (VI, 236). On Oct. 2, 1980, the House expelled a Member
who had been found guilty of accepting money in exchange for a promise
to perform certain legislative acts (H. Res. 794, 96th Cong., pp. 28953
78).

A resolution providing that the House immediately proceed to consider
whether a Member should be expelled presents a question of privilege
(Speaker Clark, Dec. 9, 1913, pp. 584-86).

Decisions of the Supreme Court of the United States: Anderson v. Dunn,

- 6 Wh. 204 (1821); Kilbourn v. Thompson, 103 U.S. 168

§67. Decisions of the A )
Court. (1881); United States v. Ballin, 144 U.S. 1 (1892); In
re Chapman, 166 U.S. 661 (1897); Burton v. United
States, 202 U.S. 344 (1906); Powell v. McCormack, 395 U.S. 486 (1969).

3Each House shall keep a Journal of its Pro-
ses. EachHouse o CEEAINGS, and from time to time
keep ajournal publish the same, excepting such
Parts as may in their Judgment require
Secrecy; * * *

The Journal and not the Congressional Record is the official record of
§69. The Journal the the p!‘oceedlngs of the Housg (v, 2727). Its n_ature _and
official record. functions have been the subject of extended discussions

(1Vv, 2730, footnote). The House has fixed its title (1V,
2728). While it ought to be a correct transcript of the proceedings of the
House, the House has not insisted on a strict chronological order of entries
(1Vv, 2815). The Journal is dated as of the legislative and not the calendar
day (1V, 2746).

The Journal records proceedings but not the reasons therefor (1V, 2811)

or the circumstances attending (1V, 2812), or the state-
§70. Journal a record o
of proceedings and ments or opinions of Members (IV, 2817-2820). Excep-
not of reasons. tions to this rule are rare (IV, 2808, 2825). Protests

have on rare occasions been admitted by the action of
the House (1V, 2806, 2807), but the entry of a protest on the Journal may
not be demanded by a Member as a matter of right (IV, 2798) and such
demand does not present a question of privilege (IV, 2799). A motion not
entertained is not entered on the Journal (1V, 2813, 2844-46).
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While the House controls the Journal and may decide what are proceed-
§71. House's absolute ings, eveq to thg extent of omitting things actually done
control of entries in  OF recording things not done (IV, 2784; VI, 634), and
the Journal. while the Speaker has entertained a motion to amend

the Journal so as to cause it to state what was not the
fact, leaving it for the House to decide on the propriety of the act (IV,
2785), holding that he could not prevent a majority of the House from
so amending the Journal as to undo an actual transaction (IV, 3091-93),
in none of those rulings was an amendment permitted to correct the Jour-
nal which had the effect of collaterally changing the tabling of a motion
to reconsider. In fact, under the precedents cited in §775, infra, under
clause 1 of rule XVI it has been held not in order to amend or strike out
a Journal entry setting forth a motion exactly as made (1V, 2783, 2789),
and thus it was held not in order to amend the Journal by striking out
a resolution actually offered (IV, 2789), but on one occasion the House
vacated the Speaker’s referral of an executive communication by amending
the Journal of the preceding day (Mar. 19, 1990, p.4488). Only on rare
instances has the House nullified proceedings by rescinding the records
of them in the Journal (1V, 2787), the House and Senate usually insisting
on the accuracy of its Journal (1V, 2783, 2786). In rare instances the House
and Senate have rescinded or expunged entries in Journals of preceding
Congresses (1V, 2730, footnote, 2792, 2793).

The Journal should record the result of every vote and state in general

terms the subject of it (1V, 2804); but the result of a
§72. Record of votes N o
in the Journal. vote is recorded in figures only when the yeas and nays

are taken (1V, 2827), when the vote is recorded by elec-
tronic device or by clerks, under the provisions of clause 5 of rule I, or
when a vote is taken by ballot, it having been determined in latest practice
that the Journal should show not only the result but the state of the ballot
or ballots (1V, 2832).

It is the uniform practice of the House to approve its Journal for each
§73. Approval of the Ieglslatl\(e day (I\{, 2731). Where Journals of more than
Journal. one session remain unapproved, they are taken up for

approval in chronological order (1V, 2771-2773). In or-
dinary practice the Journal is approved by the House without the formal
putting of the motion to vote (1V, 2774).

The former rule required the reading of the Journal on each legislative
day. The reading could be dispensed with only by unanimous consent (VI,
625) or suspension of the rules (1V, 2747-2750) and had to be in full when
demanded by any Member (IV, 2739-2741; VI, 627-628; Feb. 22, 1950,
p. 2152).

The present form of the rule (clause 1 of rule I; see §621, infra) was
drafted from section 127 of the Legislative Reorganization Act of 1970 (84
Stat. 1140), incorporated into the standing rules in the 92d Congress (H.
Res. 5, Jan. 22, 1971, p. 144), and was further amended in the 96th Con-
gress (H. Res. 5, Jan. 15, 1979, pp. 7-16). Under the current practice,
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the Speaker is authorized to announce his approval of the Journal which
is deemed agreed to by the House, subject to the right of any Member
to demand a vote on agreeing to the Speaker’s approval (which if decided
in the affirmative is not subject to the motion to reconsider). In the 98th
Congress, the Speaker was given the authority to postpone a record vote
on agreeing to his approval of the Journal to a later time on that legislative
day (clause 5(b) of rule I; H. Res. 5, Jan. 3, 1983, p. 34). While the trans-
action of any business is not in order before approval of the Journal (VI,
2751; VI, 629, 637; Oct. 8, 1968, p. 30096), approval of the Journal yields
to the simple motion to adjourn (1V, 2757), administration of the oath (I,
171, 172), an arraignment of impeachment (VI, 469), and questions of the
privileges of the House (I1, 1630), and the Speaker may in his discretion
recognize for a parliamentary inquiry before approval of the Journal (VI,
624). Under clause 1 of rule I, as amended in the 96th Congress, a point
of order of no quorum is not in order before the Speaker announces his
approval of the Journal. A point of order of no quorum is not in order
during the reading of the Journal if a quorum has once been established
on that day under clause 6(c)(1) of rule XV, and clause 6 of rule XV gen-
erally prohibits the making of points of order of no quorum unless the
Speaker has put the question on the pending motion or proposition.
Under the practice before clause 1 of rule I was adopted in its present
. form, the motion to amend the Journal took precedence
§74. Motions to amend A .
the Journal. over the motion to approve it (IV, 2760; VI, 633); but
the motion to amend may not be admitted after the
previous question is demanded on a motion to approve (1V, 2770; VI, 633;
VIII, 2684). An expression of opinion as to a decision of the Chair was
held not in order as an amendment to the Journal (IV, 2848). A proposed
amendment to the Journal being tabled does not carry the Journal with
it (V, 5435, 5436). While a proposed correction of the Journal may be re-
corded in the Journal, yet it is not in order to insert in full in this indirect
way what has been denied insertion in the first instance (1V, 2782, 2804,
2805). The earlier practice was otherwise, however (1V, 2801-2803). The
Journal of the last day of a session is not approved on the assembling
of the next session, and is not ordinarily amended (1V, 2743, 2744). For
further discussion of the composition and approval of the Journal, see
Deschler’s Precedents, vol. 1, ch. 5.
Decisions of the Supreme Court of the United States: Field v. Clark,
- 143 U.S. 649 (1892); United States v. Ballin, 144 U.S.
§74a. Decisions of the
Court. 1(1892).

* * * and the Yeas and Nays of the Members
s7s. veasandnays ~ OF either House on any question

enterec on the shall, at the Desire of one fifth of
those Present, be entered on the
Journal.
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The yeas and nays may be ordered before the organization of the House
- (1, 91; V, 6012, 6013), but are not taken in Committee

§76. Conditions of A
ordering yeas and of the Whole (1V, 4722, 4723). They are not necessarily
nays. taken on the passage of a resolution proposing an
amendment to the Constitution (V, 7038, 7039; VIII,
3506), but are required to pass a bill over a veto (§104; VII, 1110). In
the earlier practice of the House it was held that less than a quorum might
not order the yeas and nays, but for many years the decisions have been
uniformly the other way (V, 6016—6028). Neither is a quorum necessary
on a motion to reconsider the vote whereby the yeas and nays are ordered
(V, 5693). When a quorum fails on a yea and nay vote it is the duty of
the Speaker and the House to take notice of that fact (IV, 2953, 2963,
2988). If the House adjourns, the order for the yeas and nays remains
effective whenever the bill again comes before the House (V, 6014, 6015;
V, 740; V111, 3108), and it has been held that the question of consideration
might not intervene on a succeeding day before the second calling of the
yeas and nays (V, 4949). However, when the call of the House is automatic
under clause 4 of rule XV, the Speaker directs the roll to be called or
the vote to be taken by electronic device without motion from the floor
(VI, 678, 679, 694, 695); and should a quorum fail to vote and the House
adjourn, proceedings under the automatic call are vacated and the question
recurs de novo when the bill again comes before the House (Oct. 10, 1940,
pp. 13534-35; Oct. 13, 1962, pp. 23474-75; Oct. 19, 1966, p. 27641). While
the Constitution and the rules of the House guarantee that votes taken
by the yeas and nays be spread upon the Journal, neither requires that
a Member’s vote be announced to the public immediately during the vote

(Sept. 19, 1985, p. 24245).

The yeas and nays may not be demanded until the Speaker has put
the question in the form prescribed by clause 5 of rule | (Oct. 2, 1974,
p. 33623).

The yeas and nays may be demanded while the Speaker is announcing

- the result of a division (V, 6039), while a vote by tellers
§77. Demanding the N A
yeas and nays. is being taken (V, 6038), and even after the announce-
ment of the vote if the House has not passed to other
business (V, 6040, 6041; VI1II, 3110). But after the Speaker has announced
the result of a division on a motion and is in the act of putting the question
on another motion it is too late to demand the yeas and nays on the first
motion (V, 6042). And it is not in order during the various processes of
a division to repeat a demand for the yeas and nays which has once been
refused by the House (V, 6029, 6030, 6031). The constitutional right of
a Member to demand the yeas and nays may not be overruled as dilatory
(V, 5737; VIII, 3107); but this constitutional right does not exist as to
a vote to second a motion when such second is required by the rules (V,
6032-6036; VIII, 3109). The right to demand yeas and nays is not waived
by the fact that the Member demanding them has just made the point
of no quorum and caused the Chair to count the House (V, 6044).
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In passing on a demand for the yeas and nays the Speaker need deter-
mine only whether one-fifth of those present sustain
§78. Yeas and nays o
ordered by one-fifth.  the demand (V, 6043; V111, 3112, 3115). In ascertaining
whether one-fifth of those present support a demand
for the yeas and nays the Speaker counts the entire number present and
not merely those who rise to be counted (VIII, 3111, 3120). Such count
is not subject to verification by appeal (Sept. 12, 1978, p. 28984)), and
a request for a rising vote of those opposed to the demand is not in order
(VII1, 3112-3114). Where the Chair prolongs his count of the House in
determining whether one-fifth have supported the demand for yeas and
nays, he counts latecomers in support of the demand as well as for the
number present (Sept. 24, 1990, p. 25521). After the House, on a vote
by tellers, has refused to order the yeas and nays it is too late to demand
the count of the negative on an original vote (V, 6045).
A motion to reconsider the vote ordering the yeas and nays is in order
- - (V, 6029; V111, 2790), and the vote may be reconsidered
§79. Reconsideration Do, .
of the vote ordering  PY @ majority. If the House votes to reconsider the yeas
the yeas and nays. and nays may again be ordered by one-fifth (V, 5689—
5691). But when the House, having reconsidered, again
orders the yeas and nays, a second motion to reconsider may not be made
(V, 6037). In one instance it was held that the yeas and nays might be
demanded on a motion to reconsider the vote whereby the yeas and nays
were ordered (V, 5689), but evidently there must be a limit to this process.
The vote whereby the yeas and nays are refused may be reconsidered (V,
5692).

In the general but not the universal practice debate has not been closed
§80. Effect of an order by the ordering of the yeas and nays until one Member
of the yeas and nays.  has responded to the call (V, 6101-6105, 6160, 6161).

A motion to adjourn may be admitted after the yeas
and nays are ordered and before the roll call has begun (V, 5366); and
a motion to suspend the rules has been entertained after the yeas and
nays have been demanded on another matter (V, 6835). Consideration of
a conference report (V, 6457), and a motion to reconsider the vote by which
the yeas and nays were ordered (V, 6029; VIII, 2790) may be admitted.
A demand for tellers or for a division is not precluded or set aside by
the fact that the yeas and nays are demanded and refused (V, 5998; VIII,
3103).

Decisions of the Supreme Court of the United States: Field v. Clark,

- 143 U.S. 649 (1892); United States v. Ballin, 144 U.S.
§81. Decisions of the R :
Court. 1 (1892); Twin City Bank v. Nebeker, 167 U.S. 196

(1897); Wilkes County v. Coler, 180 U.S. 506 (1901);

Marshall v. Gordon, 243 U.S. 521 (1917).

4 Neither House, during the Session of Con-
ss2 adiournment for - JFeSS shall, without the Consent of
morethanthree s the other, adjourn for more than
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three days, nor to any other Place than that in
which the two Houses shall be sitting.

The word “Place” in the above paragraph was construed to mean the
seat of Government, and consent of the Senate is not required where the
House orders its meetings to be held in another structure at the seat of
Government (Speaker Rayburn, Aug. 17, 1949, pp. 11651, 11683).

On November 22, 1940, p. 13715, the House of Representatives adopted
a resolution providing that thereafter until otherwise ordered its meetings
be held in the Caucus room of the new House Office Building. Likewise
the Senate on the same day, p. 13709, provided that its meetings be held
in the Chamber formerly occupied by the Supreme Court in the Capitol.
The two Houses continued to hold their sessions in these rooms until the
opening of the 77th Congress. These actions were necessitated because
of the precarious condition of the roofs in the two Chambers. On June
28, 1949, p. 8571, and on September 1, 1950, p. 14140, the House provided
that until otherwise ordered its meetings be held in the Caucus room of
the new House Office Building, pending the remodeling of its Chamber.
On June 29, 1949, p. 8584, and on Aug. 9, 1950, p. 12106, the Senate
provided that its meetings be held in the Chamber formerly occupied by
the Supreme Court in the Capitol, pending remodeling of its Chamber.
The House returned to its Chamber on January 3, 1950, and again on
January 1, 1951. The Senate returned to its Chamber on January 3, 1950,
and again on January 3, 1951.

The House of Representatives in adjourning for not “more than three
§83. Adjournment of days” must take into the count either the day of ad-
the House within the journing or the day of the meeting, and Sunday is not
three-day limit. taken into account in making this computation (V,

6673, 6674). By special order, the House may provide
for a session of the House on a Sunday, traditionally a “dies non” under
the precedents of the House (Dec. 17, 1982, p. 31946; Dec. 18, 1987, p.
36352; Nov. 17, 1989, p. 30029; Aug. 20, 1994, p. —). The House has
by standing order provided that it should meet on two days only of each
week instead of daily (V, 6675). Before the election of Speaker, the House
has adjourned for more than one day (I, 89, 221). The House has by unani-
mous consent agreed to an adjournment for less than three days but speci-
fied that it would continue in adjournment for ten days pursuant to a
concurrent resolution already passed by the House if the Senate adopted
the concurrent resolution before the third day of the House's adjournment
(Nov. 20, 1987, p. 33054). The Committee on Rules has reported a rule
authorizing the Speaker to declare the House in recesses subject to calls
of the Chair during five discrete periods, each consistent with the Constitu-
tional constraint that neither House (recess or) adjourn for more than three
days without consent of the other House (Dec. 21, 1995, p. —; Jan. 5,
1996, p. —).
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Congress is adjourned for more than three days by a concurrent resolu-
) tion (1V, 4031, footnote). When it adjourns in this way,

§84. Resolutions for N R X
adjournment of the but not to or beyond the day fixed by Constitution or
two Houses. law for the next regular session to begin, the session
is not thereby necessarily terminated (V, 6676, 6677).
Until the 67th Congress neither House had ever adjourned for more than
three days by itself with the consent of the other, but resolutions had been
offered for the accomplishment of that end (V, 6702, 6703). On June 30,
1922, the House adjourned until August 15, 1922, with the consent of the
Senate. Pursuant to a concurrent resolution (H. Con. Res. 266) the Senate
granted its consent to an adjournment sine die of the House on August
20, 1954, and the House granted its consent to the Senate to an adjourn-
ment sine die at any time prior to December 25, 1954. The Senate acting
under the authority of the aforementioned resolution adjourned sine die
on December 2, 1954. The adjournment resolution in the second session
of the 97th Congress provided for adjournment sine die of the House on
December 20 or December 21 pursuant to a motion made by the Majority
Leader or his designee, and granted the consent of the House to adjourn-
ment sine die of the Senate at any time prior to January 3, 1983, as deter-
mined by the Senate, and the consent of the House for adjournments or
recesses of the Senate for periods of more than three days as determined
by the Senate during such period (H. Con. Res. 438, Dec. 20, 1982, p.
32951). Another concurrent resolution in the 97th Congress provided for
an adjournment of the Senate to a day certain and granted the consent
of the Senate to an adjournment of the House for more than three days
to a day certain, or to any day before that day as determined by the House
(S. Con. Res. 102, May 27, 1982, pp. 12504, 12505). On one occasion the
two Houses provided for an adjournment to a certain day, with a provision
that if there should be no quorum present on that day the session should
terminate (V, 6686). The two Houses have adjourned to a certain day,
with a provision that they may be reassembled by the Leadership if legisla-
tive expediency so required such reassembling (July 8, 1943, p. 7516; June
23, 1944, p. 6667; Sept. 21, 1944, p. 8109; July 18, 1945, p. 7733; July
26, 1947, p. 10521; June 20, 1948, p. 9348; Aug. 7, 1948, p. 10247), and
in the 91st Congress, the two Houses agreed to a concurrent resolution
adjourning both to dates certain but which also provided that the House
was subject to recall by the Speaker if legislative expediency so warranted
(July 20, 1970, p. 24978). In the 93d Congress, first and second sessions,
the two Houses agreed to concurrent resolutions adjourning the Congress
sine die with a provision that the two Houses could be reassembled by
the Leadership (Dec. 22, 1973, p. 43327; Dec. 20, 1974, p. 41815). Recall
provisions were also included in the sine die adjournment resolutions for
the first and second sessions of the 101st Congress (Nov. 21, 1989, p. 31156;
Oct. 27, 1990, p. 36850) and the second session of the 104th Congress
(Oct. 3, 1996, p. —). In the first session of the 102d Congress, the two
Houses agreed to a concurrent resolution providing for an adjournment
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of the House and Senate until 11:55 a.m. on January 3, 1992, or until
recalled by their joint leaderships, with the proviso that when the second
session convened at noon on January 3, 1992, the Senate and House would
not conduct organizational or legislative business but would adjourn on
that day until January 21 and 22, 1992, respectively, unless sooner recalled
(H. Con. Res. 260, 102d Cong., Nov. 26, 1991, p. 35840); and that prohibi-
tion against the conduct of business was considered not to preclude recogni-
tion for one-minute speeches and special-order speeches by unanimous con-
sent (Jan. 3,1992, p. —).

A concurrent resolution to provide for adjournment for more than three
days is offered in the House as a matter of privilege (V, 6701-6706), and
is not debatable (VII1, 3372-3374). The Legislative Reorganization Act of
1970 provides for a sine die adjournment, or (in an odd numbered year)
an adjournment of slightly over a month (from that Friday in August which
is at least 30 days before Labor Day to the Wednesday following Labor
Day) unless the nation is in a state of war, declared by Congress (sec.
461(b); 84 Stat. 1140). Congress can, of course, waive, this requirement
and make other determinations regarding its adjournment (see §948,
infra).

The requirement that resolutions providing for an adjournment sine die
of either House may not be considered until Congress has completed action
on the second concurrent resolution on the budget for the fiscal year in
question, and on any reconciliation legislation required by such a resolu-
tion, contained in section 310(f) of the Congressional Budget Act of 1974
(P.L. 93-344), was repealed by the Balanced Budget and Emergency Deficit
Control Act of 1985 (P.L. 99-177). That law amended sections 309 and
310 of the Congressional Budget Act to prohibit the consideration of concur-
rent resolutions during the month of July providing adjournments in excess
of three days until the House has approved general annual appropriation
bills within the jurisdictions of all the subcommittees on Appropriations
for the ensuing fiscal year, and until the House has completed action on
all reconciliation legislation for the ensuing fiscal year required to be re-
ported by the concurrent resolution on the budget for that year (see § 1007,
infra).

A resolution providing for an adjournment sine die is not debatable (VI11,
3372-3374), though a Member may be recognized during its consideration
under a reservation of objection to a unanimous-consent request that the
resolution be agreed to (Oct. 27, 1990, p. 36850).

* * *

SEcTION 6. 1The Senators and Representa-
sas. compensation of  LIVES Shall receive a Compensation
Members. for their Services, to be ascertained
by Law, and paid out of the Treasury of the
United States.
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The 27th amendment to the Constitution addresses laws “varying the
compensation for the services of the Senators and Representatives (see
§258, infra). The present rate of compensation of Representatives, the Resi-
dent Commissioner from Puerto Rico, and Delegates is $133,600 per

annum. The rate of compensation of the Speaker and
§86. Salary and ) . .
deductions. the Vice President is $171,500 per annum (2 U.S.C.

31; 3 U.S.C. 104) with an additional $10,000 per annum
to assist in defraying expenses (2 U.S.C. 31b; 3 U.S.C. 111). The Majority
and Minority Leaders of the House receive $148,400 per annum (2 U.S.C.
31). These rates of compensation are all (except for the expense allowances)
subject to annual cost of living adjustments (2 U.S.C. 31(2)). The present
rate of compensation of Senators is that fixed by section 1101 of Public
Law 101-194, as adjusted pursuant to 2 U.S.C. 31(2).

Under the Federal Salary Act of 1967 (2 U.S.C. 351-362), the Citizens'
Commission on Public Service and Compensation (formerly the Commis-
sion on Executive, Legislative and Judicial Salaries) is authorized and di-
rected to conduct quadrennial reviews of the rates of pay of specified gov-
ernment officials, including Members of Congress, and to report to the
President the results of each review and its recommendations for adjust-
ments in such rates. Not later than the first Monday after January 3 of
the calendar year following a report of the Commission, the President
transmits to Congress his recommendations in light of such report (2 U.S.C.
358). The recommendations of the President take effect only after the en-
actment into law of a bill or joint resolution approving them in their en-
tirety and an intervening general election of Representatives. A bill or
joint resolution to approve such recommendations is privileged (see § 1013,
infra) if offered by the Majority Leader or his designee within 60 calendar
days of the President’'s transmittal, and must undergo a recorded vote on
passage (2 U.S.C. 359).

In 1985, the Salary Act was amended (P.L. 99-190, sec. 135) to require
a salary commission report with respect to fiscal year 1987. The President
transmitted his recommendations concerning that report in his fiscal year
1988 Budget message (Jan. 5, 1987, H. Doc. 100-11). When not disapproved
by the Congress in accordance with the Salary Act (2 U.S.C. 359), those
recommendations took effect on March 1, 1987. On return to the normal
quadrennial cycle, the President transmitted with his fiscal year 1990
Budget message recommendations concerning a salary commission report
with respect to fiscal year 1989 (Jan. 9, 1989, H. Doc. 101-21). Those rec-
ommendations were disapproved by Public Law 101-1 (H. J. Res. 129,
101st Cong., Feb. 7, 1989, p. 1708). In 1989, the Salary Act was amended
(P.L. 101-194, sec. 701) to redesignate the Commission, refine the param-
eters for quadrennial adjustments, and provide for privileged consideration
of legislation to approve adjustments recommended by the President. The
quadrennial review contemplated by the statute did not occur in 1993.
The next quadrennial review contemplated by the statute would be con-
ducted in 1997 (2 U.S.C. 356), and the Commission is to report the results

[38]



CONSTITUTION OF THE UNITED STATES
[ARTICLE I, SECTION 6] §87-§88

of that review to the President by December 15 of that year (2 U.S.C.
357). Adjustments hereafter are to maintain equal levels of pay among
the Speaker, the Vice President, and the Chief Justice; among the Majority
and Minority Leaders, the President pro tempore of the Senate, and level
| of the Executive Schedule; and among Representatives, Senators, certain
judges, and level 11 of the Executive Schedule (2 U.S.C. 362).

The statutes also provides for deductions from the pay of Members and
Delegates who are absent from the sessions of the House for reasons other
than illness of themselves and families, or who retire before the end of
the Congress (2 U.S.C. 39; 1V, 3011, footnote). The law as to deductions
has been held to apply only to Members who have taken the oath (Il,
1154). Members and Delegates are paid monthly on certificate of the Speak-
er (2 U.S.C. 34, 35, 37, 57a). The Sergeant-at-Arms, or in case of his disabil-
ity the Treasurer of the United States, disburses the pay of Members (31
U.S.C. 148). 4 U.S.C. 113 provides that the residence of a Member of Con-
gress for purpose of imposing State income tax laws shall be the State
from which elected and not the State or subdivision thereof in which the
Member maintains an abode for the purpose of attending sessions of Con-
gress.

Questions have arisen frequently as to compensation of Members espe-

) cially in cases of Members elected to fill vacancies (I,
§87. Questions as to .
compensation. 500; 11, 1155) and where there have been questions as
to incompatible offices (I, 500) or titles seat (I1, 1206).
The Supreme Court has held that a Member chosen to fill a vacancy is
entitled to salary only from the time that the compensation of his prede-
cessor has ceased, Page v. United States, 127 U.S. 67 (1888). See also
2U.S.C.37.
In the 92d Congress, the provisions of H. Res. 457 of that Congress,

authorizing the Committee on House Administration
§88. Travel and

Members’ (now House Oversight) to adjust allowances of Mem-
representational bers and committees without further action by the
allowances. House, were enacted into permanent law (85 Stat. 636;

2 U.S.C. 57), but the 94th Congress enacted into perma-
nent law H. Res. 1372 of that Congress, stripping the Committee of that
authority and requiring House approval of the committee’s recommenda-
tions, except in cases made necessary by price changes in materials and
supplies, technological advances in office equipment, and cost of living in-
creases (90 Stat. 1448; 2 U.S.C. 57a). The Committee on House Administra-
tion (now House Oversight) retains authority under 2 U.S.C. 57 to inde-
pendently adjust amounts within total allowances and to set terms and
conditions of such allowances (Mar. 21, 1977, p. 8227; Apr. 21, 1983, p.
9339).

In the 104th Congress the Committee on House Oversight promulgated
an order abolishing separate allowances for Clerk Hire, Official Expenses,
and Official Mail, in favor of a single “Members’ Representational Allow-
ance” (MRA). The MRA is provided for the employment of staff in the
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Member’'s Washington and district offices, official expenses incurred by
the Member, and the postage expenses of first, third, and fourth class
frankable mail.

Until January 1, 1988, the maximum salary for staff members was the
rate of basic pay authorized for Level V of the Executive Schedule (by
order of the Committee on House Administration, Mar. 21, 1977, p. 8227).
Under section 311 of the Legislative Branch Appropriations Act, 1988, as
contained in section 101(i) of Public Law 100-202 (2 U.S.C. 60a-2a), the
maximum salary for staff members is set by pay order of the Speaker.
A Member may not employ a relative on his MRA (5 U.S.C. 3110).

Until the 103d Congress, a Member could employ a “Lyndon Baines
Johnson Congressional Intern” for a maximum of two months at not to
exceed $1,160 per month. Such internships were available for college stu-
dents and secondary or postsecondary school teachers (H. Res. 420, 93d
Cong., Sept. 18, 1973, p. 30186). Any paid internship is now funded through
the MRA.

The statutes provide for continuation of the pay of clerical assistants
to a Member upon his or her death or resignation, until a successor is
elected to fill the vacancy, such clerical assistants to perform their duties
under the direction of the Clerk of the House (2 U.S.C. 92a-92d). Upon
the explusion of a Member in the 96th Congress, the House by resolution
extended those provisions to any termination of service by a Member during
the term of office (H. Res. 804, Oct. 2, 1980, p. 28978).

For current information on the MRA and the method of its accounting
and disbursement, see current U.S. House of Representatives Congres-
sional Handbook, Committee on House Oversight.

At its organization the 104th Congress prohibited the establishment or
§88a. Ban on continuation of any legislative service organization (as
Legislative Service that term had been understood in the 103d Congress)
Organizations. and directed the Committee on House Oversight to take

such steps as were necessary to ensure an orderly ter-
mination and accounting for funds of any legislative service organization
in existence on January 3, 1995 (sec. 222, H. Res. 6, Jan. 4, 1995, p. —).

Separate from the MRA specified above, the leaders of the House (the
§89. Leadership staff Spe_aker, Ma}]orl'_[y LeaQer, Mlnor_lty Leader, Major_lty
allowances. Whip and Minority Whip) are entitled to office staffing

allowances consisting of certain statutory positions as
well as lump-sum appropriations authorized by section 473 (84 Stat. 1140).
The portion of these allowances for leadership office personnel may be ad-
justed by the Clerk of the House in certain situations when the President
effects a pay adjustment for certain classes of federal employees under
the Federal Pay Comparability Act of 1970 (P.L. 91-656; 84 Stat. 1946).

Under section 311(d) of the Legislative Branch Appropriations Act, 1988
§89. Speaker's “pay [2 U.S.Q. 60a—2a], the Speak_er may issue “pay orders”
orders.” that adjust pay levels for officers and employees of the

House to maintain certain relationships with com-
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parable levels in the Senate and in the other branches of government.
For the text of section 311(d), see § 1013(13), infra.

* * * They [the Senators and Representa-
§90. Privilege of tives] shall in all Cases, except
Membersfromartet - Treason, Felony, and Breach of the
Peace, be privileged from Arrest during their at-
tendance at the Session of their respective
Houses, and in going to and returning from the
same; * * *

The word “felony” in this provision has been interpreted not to refer
§91. Assertions of to a delinquency in a matter of debt (Ill, 2676), and
privilege of Members  treason, felony, and breach of the peace” have been
by the House. construed to mean all indictable crimes (111, 2673). The

Supreme Court has held that the privilege does not
apply to arrest in any criminal case. Williamson v. United States, 207
U.S. 425 (1908). The courts have discussed and sustained the privilege
of the Member in going to and returning from the session (ll1, 2674); and
where a person assaulted a Member on his way to the House, although
at a place distant therefrom, the House arrested him on warrant of the
Speaker, arraigned him at the bar and committed him (11, 1626, 1628).
Other assaults under these circumstances have been treated as breaches
of privilege (Il, 1645). Where a Member had been arrested and detained
under mesne process in a civil suit during a recess of Congress, the House
decided that he was entitled to discharge on the assembling of Congress,
and liberated him and restored him to his seat by the hands of its own
officer (111, 2676). Service of process is distinguished from arrest in civil
cases and related historical data are collected in Long v. Ansell, 293 U.S.
76 (1934), where the Supreme Court held that the clause was applicable
only to arrests in civil suits, now largely obsolete but common at the time
of the adoption of the United States Constitution. Rule L, infra, was added
in the 97th Congress to provide a standing procedure governing subpoenas
to Members, officers, and employees directing their appearance as wit-
nesses relating to the official functions of the House, or for the production
of House documents.

§92. Members * * * and for any Speech or De-
privileged from being - hate jn either House, they [the Sen-
questioned for speech

or debate. ators and Representatives] shall not
be questioned in any other place.
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This privilege as to “any speech or debate” applies generally to “things
done in a session of the House by one of its Members
§93. Scope of the N . B . .
privilege. in relation to the business before it.” Kilbourn v.
Thompson, 103 U.S. 168 (1881), cited at 11, 2675. See
also 11, 1655 and §8301-302, infra, for provisions in Jefferson’s Manual
on the privilege; and Deschler’s Precedents, vol. 2, ch. 7. The clause pre-
cludes judicial inquiry into the motivation, preparation, or content of a
Member’s speech on the floor and prevents such a speech from being made
the basis for a criminal conspiracy charge against the Member. United
States v. Johnson, 383 U.S. 169 (1966). The Supreme Court held in United
States v. Helstoski, 442 U.S. 447 (1979), that under the Speech or Debate
Clause, neither evidence of nor references to legislative acts of a Member
of Congress may be introduced by the Government in a prosecution under
the official bribery statute. But the Supreme Court has limited the scope
of legislative activity which is protected under the clause by upholding
grand jury inquiry into the possession and nonlegislative use of classified
documents by a Member. Gravel v. United States, 408 U.S. 606 (1972).
The Court has also sustained the validity of an indictment of a Member
for accepting an illegal bribe to perform legislative acts. United States
v. Brewster, 408 U.S. 501 (1972). Nor does the clause protect transmittal
of allegedly defamatory material issued in press releases and newsletters
by a Senator, as neither was essential to the deliberative process of the
Senate. Hutchinson v. Proxmire, 443 U.S. 111 (1979). A complaint against
an officer of the House relating to the dismissal of an official reporter
of debates has been held nonjusticiable on the basis that her duties were
directly related to the due functioning of the legislative process. Browning
v. Clerk, 789 F.2d 923 (D.C. Cir. 1986), cert. den. 479 U.S. 996 (1986).
Legislative employees acting under orders of the House are not nec-
essarily protected under the clause from judicial inquiry into the constitu-
tionality of their actions. Powell v. McCormack, 395 U.S. 486 (1969);
Kilbourn v. Thompson, 103 U.S. 165 (1880); Dombrowski v. Eastland, 387
U.S. 82 (1967). But see Gravel v. United States, 408 U.S. 606 (1972), where
the Supreme Court held that the aide of a Senator was protected under
the clause when performing legislative acts which would have been pro-
tected under the clause if performed by the Senator himself. There is no
distinction between the Members of a Senate subcommittee and its chief
counsel insofar as complete immunity under the Speech and Debate Clause
is provided for the issuance of a subpoena pursuant to legitimate legislative
inquiry. Eastland v. U.S. Servicemen’'s Fund, 421 U.S. 491 (1975). See
also Doe v. McMillan, 412 U.S. 306 (1973) (relating to the dissemination
of a congressional report) for the immunity under this clause of Members
of the House and their staffs, and for the common-law immunity of the
Public Printer and Superintendent of Documents.
For federal court decisions on the applicability of the clause to unofficial
circulation of reprints from the Congressional Record, see McGovern v.
Martz, 182 F. Supp. 343 (1960); Long v. Ansell, 69 F.2d 386 (1934), aff'd,
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293 U.S. 76 (1934); Methodist Federation for Social Action v. Eastland,
141 F. Supp. 729 (1956). For inquiry into a Member’s use of the franking
privilege, see Hoellen v. Annunzio, 468 F.2d 522 (1972), cert. denied, 412
U.S. 953 (1973); Schiaffo v. Helstoski, 350 F. Supp. 1076 (1972), rev'd 492
F.2d 413 (1974). For inquiry into the printing of committee reports, see
Doe v. McMillan, 412 U.S. 306 (1973); Hentoff v. Ichord, 318 F. Supp.
1175 (1970).

For assaulting a Member for words spoken in debate, Samuel Houston,

! not a Member, was arrested, tried, and censured by
§94. Action by the
House. the House (Il, 1616-1619). Where Members have as-
saulted other Members for words spoken in debate (11,
1656), or proceeded by duel (I1, 1644), or demanded explanation in a hostile
manner (l1, 1644), the House has considered the cases as of privilege. A
communication addressed to the House by an official in an Executive De-
partment calling in question words uttered by a Member in debate was
criticized as a breach of privilege and withdrawn (111, 2684). An explanation
having been demanded of a Member by a person not a Member for a ques-
tion asked of the latter when a witness before the House, the matter was
considered but not pressed as a breach of privilege (111, 2681). A letter
from a person supposed to have been assailed by a Member in debate,
asking properly and without menace if the speech was correctly reported,
was held to involve no question of privilege (111, 2682). Unless it be clear
that a Member has been questioned for words spoken in debate, the House
declines to act (11, 1620; 111, 2680).

For assaulting a Member, Charles C. Glover was arrested, arraigned
at the bar of the House, and censured by the Speaker by direction of the
House, although the provocation of the assault was words spoken in debate
in the previous Congress (VI, 333).

Decisions of the Supreme Court of the United States: Kilbourn v. Thomp-

- son, 103 U.S. 168 (1881); Tenney v. Brandhove, 341
§95. Decisions of the .
Court. U.S. 367 (1951); United States v. Johnson, 383 U.S.
169 (1966); Dombrowski v. Eastland, 387 U.S. 82
(1967); Powell v. McCormack, 395 U.S. 486 (1969); Gravel v. United States,
408 U.S. 606 (1972); United States v. Brewster, 408 U.S. 501 (1972); United
States v. Helstoski, 442 U.S. 477 (1979); Hutchinson v. Proxmire, 443 U.S.
111 (1979).

2No Senator or Representative shall, during
so6. restrictionon~ the Time for which he was elected,
et e DE appointed to any Civil Office
under the Authority of the United

States, which shall have been created, or the
Emoluments whereof shall have been encreased

during such time; * * *
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In a few cases questions have arisen under this paragraph (I, 506, foot-
note; and see 42 Op. Att'y Gen. 36 (1969); see also Deschler’s Precedents,
vol. 2, ch. 7).

$87. Members not 1o * * * and no Person holding

notd ofice uncer the—any Office under the United States,
shall be a Member of either House
during his Continuance in Office.

The meaning of the word “office” as used in this paragraph has been
discussed (I, 185, 417, 478, 493; 11, 993; VI, 60, 64), as has also the general
subject of incompatible offices (I, 563).

The Judiciary Committee has concluded that members of commissions
§98. As to what are created by law to investigate and report, but having
incompatible offices.  NO legislative, executive, or judicial powers, and visitors

to academies, regents, directors, and trustees of public
institutions, appointed under the law by the Speaker, are not officers with-
in the meaning of the Constitution (I, 493). Membership on joint commit-
tees created by the statute is not an office in the contemplation of the
Constitutional provision prohibiting Members of Congress from holding
simultaneously other offices under the United States (VII, 2164). A Mem-
ber of either House is eligible to appointment to any office not forbidden
him by law, the duties of which are not incompatible with those of a Mem-
ber (VI, 63) and the question as to whether a Member may be appointed
to the Board of Managers of the Soldiers’ Home and become local manager
of one of the Homes, is a matter for the decision of Congress itself (VI,
63). The House has also distinguished between the performance of paid
services for the Executive (1, 495), like temporary service as assistant Unit-
ed States attorney (I1, 993), and the acceptance of an incompatible office.
The House has declined to hold that a contractor under the Government
is constitutionally disqualified to serve as a Member (I, 496). But the
House, or its committees, have found disqualified a Member who was ap-
pointed a militia officer in the District of Columbia (I, 486) and in various
States (VI, 60), and Members who have accepted commissions in the Army
(1, 491, 492, 494). But the Judiciary Committee has expressed the opinion
that persons on the retired list of the Army do not hold office under the
United States in the constitutional sense (I, 494). A Member-elect has con-
tinued to act as governor of a State after the assembling of the Congress
to which he was elected (I, 503), but the duties of a Member of the House
and the Governor of a State are absolutely inconsistent and may not be
simultaneously discharged by the same Member (VI1, 65).
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The House decided that the status of a Member-elect was not affected

§99. Appointment of by the constitutional requirement (I, 499), the theory

Members-elect to being advanced that the status of the Member-elect is
offices under the distinguished from the status of the Member who has
United States. qualified (I, 184). And a Member-elect, who continued

in an office after his election but resigned before taking
his seat, was held entitled to the seat (I, 497, 498). But when a Member-
elect held an incompatible office after the meeting of Congress he was
held to have disqualified himself (I, 492). In other words, the Member-
elect may defer until the meeting of Congress his choice between the seat
and an incompatible office (I, 492). As early as 1874 the Attorney General
opined that a Member-elect is not officially a Member of the House, and
thus may hold any office until sworn (14 Op. Att'y Gen. 408 (1874)).

The House has manifestly leaned to the idea that a contestant holding
§100. Relation of an incompatible office need not make his election until
contestants to the House has declared him entitled to the seat (I, 505).
incompatible offices.  Although a contestant had accepted and held a State

office in violation of the state constitution, if he were

really elected a Congressman, the House did not treat his contest as abated

(11, 1003). Where a Member had been appointed to an incompatible office

a contestant not found to be elected was not admitted to fill the vacancy
(1,807).

Where a Member has accepted an incompatible office, the House has

§101. Procedure of the assumed or declared the seat vacant (I, 501, 502; VI,

House when 65). In the cases of Baker and Yell, the Elections Com-
incompatible offices mittee concluded that the acceptance of a commission
are accepted. as an officer of volunteers in the national army vacated

the seat of a Member (I, 488), and in another similar
case the Member was held to have forfeited his right to a seat (I, 490).
The House has seated a person bearing regular credentials on ascertaining
that his predecessor in the same Congress had accepted a military office
(1, 572). But usually the House by resolution formally declares the seat
vacant (I, 488, 492). A Member-elect may defer until the meeting of Con-
gress his choice between the seat and an incompatible office (I, 492). But
when he retains the incompatible office and does not qualify, a vacancy
has been held to exist (I, 500). A resolution excluding a Member who has
accepted an incompatible office may be agreed to by a majority vote (I,
490). A Member charged with acceptance of an incompatible office was
heard in his own behalf during the debate (I, 486).

Where it was held in federal court that a Member of Congress may not
hold a commission in the Armed Forces Reserve under this clause, the
U.S. Supreme Court reversed on other grounds, the plaintiff's lack of stand-
ing to maintain the suit. Reservists Committee to Stop the War v. Laird,
323 F. Supp. 833 (1971), aff'd, 595 F.2d 1075 (1972), rev'd on other grounds,
418 U.S. 208 (1974).
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SecTIoN 7. T All Bills for raising Revenue shall
§102. Bills raising originate in the House of Rep-

revenue to originate

in the Houss. resentatives; but the Senate may
propose or concur with Amend-
ments as on other Bills.

This provision has been the subject of much discussion (11, 1488, 1494).
In the earlier days the practice was not always correct (11, 1484); but in
later years the House has insisted on its prerogative and the Senate has
often shown reluctance to infringe thereon (11, 1482, 1483, 1493). In several
instances, however, the subject has been matter of contention, conference
(11, 1487, 1488), and final disagreement (11, 1485, 1487, 1488). Sometimes,
however, when the House has questioned an invasion of prerogative, the
Senate has receded (l1, 1486, 1493). The disagreements have been espe-
cially vigorous over the right of the Senate to concur with amendments
(11, 1489), and while the Senate has acquiesced in the sole right of the
House to originate revenue bills, it has at the same time held to a broad
power of amendment (11, 1497-1499). The House has frequently challenged
the Senate on this point (11, 1481, 1491, 1496; Sept. 14, 1965, p. 23632).
When the House has conceived that its prerogative has been invaded, it
has ordered the bill or Senate amendment to be returned to the Senate
(11, 1480-1499; VI, 315, 317; Mar. 30, 1937, p. 2930; July 2, 1960, p. 15818;
Oct. 10, 1962, p. 23014; May 20, 1965, p. 11149; June 20, 1968, p. 22127,
Nov. 8, 1979, p. 31518; May 17, 1983, p. 12486; Oct. 1, 1985, p. 25418;
Sept. 25, 1986, p. 26202; July 30, 1987, p. 21582; June 16, 1988, p. 14780;
June 21, 1988, p. 15425; Sept. 23, 1988, p. 25094; Sept. 28, 1988, p. 26415;
Oct. 21, 1988, pp. 33110-11; June 15, 1989, p. 12167; Nov. 9, 1989, p.
28271; Oct. 22, 1991, p. 27087; Oct. 31, 1991, p. 29284; Feb. 25, 1992,
p. —; July 21, 1994, p. ——; Aug. 12, 1994, p. —; Oct. 7, 1994, p.
——; Mar. 21, 1996, p. —; Apr. 16, 1996, p. ——; Sept. 27, 1996, p.
——; Sept. 28, 1996, p. —), or declined to proceed further with it (I,
1485). A bill raising revenue incidentally was held not to infringe upon
the Constitutional prerogative of the House to originate revenue legislation
(VI1, 315). Discussion of differentiation between bills for the purpose of
raising revenue and bills which incidentally raise revenue (VI, 315). A
question relating to the invasion of the Constitutional prerogatives of the
House by a Senate amendment may be raised at any time when the House
is in possession of the papers, but not otherwise; thus, the question has
been presented pending the motion to call up a conference report on the
bill (June 20, 1968, Deschler's Precedents, vol. 3, ch. 13, sec. 14.2; Aug.
19, 1982, p. 22127), but has been held nonprivileged with respect to a
bill already presented to the President (Apr. 6, 1995, p. —). On January
16, 1924, p. 1027, the Senate decided that a bill proposing a gasoline tax
in the District of Columbia should not originate in the Senate (VI, 316).
Among the measures the House has returned to the Senate: a Senate
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passed bill providing for the sale of Conrail and containing provisions relat-
ing to the tax treatment of the sale, notwithstanding inclusion in that
bill of a “disclaimer” section requiring all revenue provisions therein to
be contained in separate legislation originating in the House (Sept. 25,
1986, p. 26202); a Senate passed bill prohibiting the importation of com-
modities subject to tariff (July 30, 1987, p. 21582); a Senate-passed bill
banning all imports from Iran, a tariff measure as affecting revenue from
dutiable imports (June 16, 1988, p. 14780); a Senate-passed bill dealing
with the tax treatment of income derived from the exercise of Indian treaty
fishing rights (June 21, 1988, p. 15425); a Senate bill creating a tax-exempt
government corporation (June 15, 1989, p. 12167); a Senate-passed bill
addressing the tax treatment of police-corps scholarships and the regula-
tion of firearms under the Internal Revenue Code (Oct. 22, 1991, p. —);
a Senate-passed bill including certain import sanctions in an export admin-
istration statute (Oct. 31, 1991, p. 29284); a Senate-passed bill requiring
the President to impose sanctions including import restrictions against
countries that fail to eliminate largescale driftnet fishing (Feb. 25, 1992,

p. —); a Senate-passed bill proposing to regulate toxic substances by
prohibiting the import of products containing more than specified level
of lead (July 21, 1994, p. —); and a Senate amendment to a general

appropriation bill proposing a user fee raising revenue to finance broader
activities of the agency imposing the levy, thereby raising general revenue
(Aug. 12,1994, p. —).

Clause 5(b) of rule XXI, added in the 98th Congress, prohibits consider-
ation of any amendment, including any Senate amendment, proposing a
tax or tariff measure during consideration of a bill or joint resolution re-
ported by a committee not having that jurisdiction (H. Res. 5, Jan. 3, 1983,
p. 34).

For discussion as to the prerogatives of the House under this clause,
and discussion of the prerogatives of the House to originate appropriation
bills, see Deschler’s Precedents, vol. 3, ch. 13.

Decisions of the Supreme Court of the United States: Field v. Clark,

. 143 U.S. 649 (1892); Twin City Bank v. Nebeker, 167
§103. Decisions of the )
Court. U.S. 196 (1897); Millard v. Roberts, 202 U.S. 429 (1906);
Rainey v. United States, 232 U.S. 310 (1914); Flint v.
Stone Tracy Co., 220 U.S. 107 (1911).

2Every Bill which shall have passed the
si4. approvaland - HOUSE  Of Representatives and the
deapproval ofbile Y Senate, shall, before it become a
Law, be presented to the President

of the United States; If he approve he shall sign
it, but if not he shall return it, with his Objec-

tions to that House in which it shall have origi-
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nated, who shall enter the Objections at large on
their Journal, and proceed to reconsider it. If
after such Reconsideration two thirds of that
House shall agree to pass the Bill, it shall be
sent, together with the Objections, to the other
House, by which it shall likewise be reconsid-
ered, and if approved by two thirds of that
House, it shall become a Law. But in all such
Cases the Votes of both Houses shall be deter-
mined by Yeas and Nays, and the Names of the
Persons voting for and against the Bill shall be
entered on the Journal of each House respec-
tively. * * *

Under the usual practice, bills are considered to have been “presented
to the President” at the time they are delivered to the
White House. In 1959, bills delivered to the White
House while the President was abroad were “held for
presentation to the President upon his return to the United States” by
the White House. The United States Court of Claims held, in Eber Bros.
Wine and Liquor Corp. v. United States, 337 F.2d 624 (1964), cert. denied,
380 U.S. 950 (1965), that where the President had determined, with the
informal acquiescence of leaders of Congress, that bills from the Congress
were to be received at the White House only for presentation to him upon
his return to the United States and the bill delivered to the White House
was so stamped, the presidential veto of the bill more than 10 days after
delivery to the White House but less than 10 days after his return to the
country was timely. The second session of the 89th Congress adjourned
sine die while President Johnson was on an Asian tour and receipts for
bills delivered to the White House during that time were marked in like
manner. The approval of a bill by the President of the United States is
valid only with his signature (1V, 3490). Prior to the adoption of the 20th
amendment to the Constitution, at the close of a Congress, when the two
Houses prolonged their sessions into the forenoon of March 4, the approvals
were dated on the prior legislative day, as the legislative portion of March
4 belonged to the term of the new Congress. In one instance, however,
bills signed on the forenoon of March 4 were dated as of that day with
the hour and minute of approval given with the date (1V, 3489). The 20th
amendment to the Constitution changed the date of meeting of the Con-
gress to January 3d. The act of President Tyler in filing with a bill an
exposition of his reasons for signing it was examined and severely criticized
by a committee of the House (1V, 3492); and in 1842 a committee of the

§105. The act of
approval.
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House discussed the act of President Jackson in writing above his signature
of approval a memorandum of his construction of the bill (IV, 3492). But
where the President has accompanied his message announcing the ap-
proval with a statement of his reasons there has been no question in the
House (1V, 3491). The statutes require that bills signed by the President
shall be received by the Archivist of the United States and deposited in
his office (1 U.S.C. 106a). Formerly these bills were received by the Sec-
retary of State (1V, 3485) and deposited in his office (1V, 3429).

Notice of the signature of a bill by the President is sent by message
§106. Notice of to the House in which it originated (VII, 1089) and that
approval sent by House informs the other (1V, 3429). But this notice is
message. not necessary to the validity of the act (1V, 3495). Some-

times, at the close of a Congress the President informs
the House of such bills as he has approved and of such as he has allowed
to fail (1V, 3499-3502). In one instance he communicated his omission to
sign a bill through the committee appointed to notify him that Congress
was about to adjourn (1V, 3504). A bill that had not actually passed having
been signed by the President, he disregarded it and a new bill was passed
(1V, 3498). Messages of the President giving notice of bills approved are
entered in the Journal and published in the Congressional Record (V,
6593).
A message withholding approval of a bill, called a veto message, is sent
. to the House in which the bill originated; but it has
§107. Disapproval (or
veto) of bills. been held that such a message may not be returned
to the President on his request after it has been laid
before the Senate (IV, 3521). Instance where a veto message which had
not been laid before the House was returned to the President on his request
(Aug. 1, 1946, p. 10651). A vetoed bill received in the House by way of
the Senate is considered as if received directly from the President and
supersedes the regular order of business (1V, 3537; VII, 1109). A veto mes-
sage may not be read in the absence of a quorum, even though the House
be about to adjourn sine die (1V, 3522; VII, 1094); but the message may
be read and acted on at the next session of the same Congress (1V, 3522).
When the President has been prevented by adjournment from returning
a bill with his objections he has sometimes at the next session commu-
nicated his reasons for not approving (V, 6618-6620).

Although the ordinary form of a return veto is a message under seal
returning the enroliment with a statement of the President’s objections,
an enrolled House bill returned to the Clerk during the August recess
with a “memorandum of disapproval” setting forth the objections of the
President was considered as a return veto (Sept. 11, 1991, p. 22643).

It is the usual but not invariable rule that a bill returned with the objec-

. ) tions of the President shall be voted on at once (1V,

§108. Consideration of A
a vetoed bill in the 3534-3536) and when laid before the House the ques-
House. tion on the passage is considered as pending and no
motion from the floor is required (VII, 1097-1099), but
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it has been held that the constitutional mandate that “the House shall
proceed to consider” means that the House shall immediately proceed to
consider it under the rules of the House, such that the ordinary motions
under the rules of the House (e.g., to refer or to postpone to a day certain)
are in order (IV, 3542-3550; VII, 1100, 1105, 1113; Speaker Wright, Aug.
3, 1988, p. 20280) and (for the stated examples) debatable under the hour
rule (VI11, 2740). Although under clause 4 of rule XVI, and under the prece-
dents the motion for the previous question takes precedence over motions
to postpone or to refer when a question is under debate, where the Speaker
has laid before the House a veto message from the President but has not
yet stated the question to be on overriding the veto, that question is not
“under debate” and the motion for the previous question does not take
precedence (Speaker Wright, Aug. 3, 1988; Procedure, ch. 24, sec. 15.8).
A resolution asserting that to recognize for a motion to refer a veto message
before stating the question on overriding the veto would interfere with
the constitutional prerogative of the House to proceed to that question,
and directing the Speaker to state the question on overriding the veto
as pending before recognizing for a motion to refer, did not give rise to
a question of the privileges of the House (Speaker Wright, Aug. 3, 1988,
p. 20281). A motion to refer a vetoed bill, either with or without the mes-
sage, has been held allowable within the constitutional mandate that the
House “shall proceed to reconsider” (1V, 3550; VI, 1104, 1105, 1108, 1114),
and in the 101st Congress, a veto pending as unfinished business was
referred with instructions to consider and report promptly (Jan. 24, 1990,
p. 421). But while the ordinary motion to refer may be applied to a vetoed
bill, it is not in order to move to recommit it pending the demand for
the previous question or after it is ordered (IV, 3551; VII, 1102). When
a veto message is before the House for consideration de novo or as unfin-
ished business, a motion to refer the message to committee takes prece-
dence over the question of passing the bill, the objections of the President
to the contrary notwithstanding (Procedure, ch. 24, sec. 15.8; Oct. 25, 1983,
p. 29188), but the motion to refer may be laid on the table (Oct. 25, 1983,
p. 29188). A vetoed bill having been rejected by the House, the message
was referred (1V, 3552; VII, 1103). Committees to which vetoed bills have
been referred have sometimes neglected to report (IV, 3523, 3550, foot-
notes; VII, 1108, 1114).

A vetoed bill may be laid on the table (IV, 3549; VII, 1105), but it is
still highly privileged and a motion to take it from the table is in order
at any time (1V, 3550; V, 5439). Also a motion to discharge a committee
from the consideration of such a bill is privileged (1V, 3532; Aug. 4, 1988,
p. 20365; Sept. 19, 1996, p. ——) and (in the modern practice) is debatable
(Mar. 7, 1990, p. 3620) but is subject to the motion to lay on the table
(Sept. 7, 1965, pp. 22958-59; Aug. 4, 1988, p. 20365). When the motion
to discharge is agreed to, the veto message is pending as unfinished busi-
ness (Mar. 7, 1990, p. 3621). While a vetoed bill is always privileged, the
same is not true of a bill reported in lieu of it (1V, 3531; VII, 1103).

[50]



CONSTITUTION OF THE UNITED STATES
[ARTICLE I, SECTION 7] §109-§110a

If two-thirds of the House to which a bill is returned with the President’s
§109. Action on a objections agree to pass it, and then two-thirds of the
vetoed bill. other House also agree, it becomes a law (1V, 3520).

The yeas and nays are required to pass a bill over the
President’s veto (art. I, sec. 7; 1V, 2726, 3520; VII, 1110). The two-thirds
vote required to pass the bill is two-thirds of the Members present and
voting and not two-thirds of the total membership of the House (1V, 3537,
3538; Missouri Pac. Ry. Co. v. Kansas, 248 U.S. 276 (1919)). Only Members
voting should be considered in determining whether two-thirds voted in
the affirmative (VII, 1111). The motion to reconsider may not be applied
to the vote on reconsideration of a bill returned with the objections of the
President (V, 5644; V111, 2778).

It is the practice for one House to inform the other by message of its
decision that a bill returned with the objections of the President shall not
pass (1V, 3539-3541). A bill passed notwithstanding the objections of the
President is sent by the presiding officer of the House which last acts
on it to the Archivist, who receives it and deposits it in his office (1 U.S.C.
106a). Formerly these bills were sent to the Secretary of State (1V, 3524)
and deposited in his office (1V, 3485).

A bill incorrectly enrolled has been recalled from the President, who
§110. Errors in bills erased his signature (1V, 3506). Bills sent to the Presi-
sent to the President. dent but not yet signed by him are sometimes recalled

by concurrent resolution of the two Houses (IV, 3507—
3509; VII, 1091; Sept. 4, 1962, p. 18405; May 6, 1974, p. 13076), and amend-
ed; but this proceeding is regarded as irregular (IV, 3510-3518). When
the two Houses of Congress request the President by concurrent resolution
to return an enrolled bill delivered to him and the President honors the
request, the ten-day period under this clause runs anew from the time
the bill is re-enrolled and is again presented to the President. Thus, in
the 93d Congress the President returned on May 7, 1974 a bill pursuant
to the request of Congress (H. Con. Res. 485, May 6, 1974, p. 13076). The
bill was again enrolled, presented to the President on May 7, and marked
“received May 7" at the White House. An error in an enrolled bill that
has gone to the President may also be corrected by a joint resolution (1V,
3519; VII, 1092). In the 99th Congress, two enrollments of a continuing
appropriation bill for FY 1987 were presented to and signed by the Presi-
dent, the second correcting an omission in the first (see P.L. 99-500 and
99-591).

Decisions of the Supreme Court of the United States: La Abra Silver
§110a. Decisions of Mining Co. v. United States, 175 U.S. 423 (1899); Gard-
the Court. ner v. Collector, 73 U.S. (6 Wall.) 499 (1868); Matthews

v. Zane, 20 U.S. (7 Wheat.) 164 (1822); Lapeyre v. Unit-
ed States, 84 U.S. (17 Wall.) 191 (1873); Missouri Pacific Railway Co. v.
Kansas, 248 U.S. 276 (1919); Edwards v. United States, 286 U.S. 482
(1932); Wright v. United States, 302 U.S. 583 (1938).
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* * * If any Bill shall not be returned by the
§111. Bills which President within ten Days (Sundays

become laws without

the Prosident's excepted) after it shall have been
approval. presented to him, the Same shall be
a Law, in like Manner as if he had signed it, un-
less the Congress by their Adjournment prevent
its Return, in which Case it shall not be a Law.

A bill signed by the President within ten days (Sunday excepted) after
it has been presented to him becomes a law even though such signing
takes place when Congress is not in session, whether during the period
of an adjournment to a day certain or after the final adjournment of a
session. Presidents currently sign bills after sine die adjournment but with-
in ten days after their receipt. President Truman signed several bills
passed in the 81st Congress after the convening of the 82d Congress but
within ten days (P.L. 910-921; 64 Stat. 1221-1257); and President Reagan
approved bills passed in the 97th Congress which were presented after
the convening of the 98th Congress (P.L. 97-419 et seq.). It was formerly
contended that the President might not approve bills during a recess (1V,
3493, 3494), and in one instance, in 1864, when the President signed a
bill after final adjournment of Congress but within ten days grave doubts
were raised and an adverse report was made by a House committee (1V,
3497). Later opinions of the Attorney General have been to the effect that
the President has the power to approve bills within ten days after they
have been presented to him during the period of an adjournment to a day
certain (1V, 3496) and after an adjournment sine die (VII, 1088). The Su-
preme Court has held valid as laws bills signed by the President within
ten days during a recess for a specified time (La Abra Silver Mining Co.
v. United States, 175 U.S. 451 (1899); 1V, 3495) and also those signed
after an adjournment sine die (Edwards v. United States, 286 U.S. 482
(1932)).

A bill which is passed by both Houses of Congress during the first regular
session of a Congress and presented to the President
less than ten days (Sundays excepted) before the sine
die adjournment of that session, but is neither signed by the President,
nor returned by him to the House in which it originated, does not become
a law (“The Pocket Veto Case,” 279 U.S. 655 (1929); VII, 1115). President
Truman during an adjournment to a day certain pocket vetoed several
bills passed by the 81st Congress and also, after the convening of the 82d
Congress, pocket vetoed one bill passed in the 81st Congress. The Supreme
Court has held that the adjournment of the House of origin for not exceed-
ing three days while the other branch of the Congress remained in session,
did not prevent a return of the vetoed bill to the House of origin (Wright
v. United States, 302 U.S. 583 (1938)).

§112. The pocket veto.
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Doubt has existed as to whether a bill which remains with the President
§113. Effect of ten days without his signature, Congress meanwhile
adjournment to a day  0efore the tenth day having adjourned to a day certain,
certain. becomes a law (1V, 3483, 3496; VII, 1115); an opinion

of the Attorney General in 1943 stated that under such
circumstances a bill not signed by the President did not become a law
(40 Op. Att'y Gen. 274 (1943)). However, more recently, where a Member
of the Senate challenged in federal court the effectiveness of such a pocket
veto, a United States Court of Appeals held that a Senate bill could not
be pocket-vetoed by the President during an “intrasession” adjournment
of Congress to a day certain for more than three days, where the Secretary
of the Senate had been authorized to receive Presidential messages during
such adjournment. Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir., 1974).
See also Kennedy v. Jones, 412 F. Supp. 353 (D.D.C. 1976). Following a
consent decree in this case, it was announced that President Ford would
utilize a “return” veto, subject to override, in intersession and intrasession
adjournments where authority exists for the appropriate House to receive
such messages notwithstanding the adjournment.

In the 101st Congress, when President Bush returned an enrolled bill
during the intersession adjournment, not by way of message under seal
but with a “memorandum of disapproval” setting forth his objections, the
House treated it as a return veto subject to override under article I, section
7 (Jan. 23, 1990, p. 4). Similarly, in the 102d Congress, an enrolled House
bill returned to the Clerk during the August recess, not by way of message
under seal but with a “memorandum of disapproval” setting forth the objec-
tions of the President, was considered as a return veto (Sept. 11, 1991,
p. 22643). Also in the 102d Congress, President Bush purported on Decem-
ber 20, 1991, to pocket veto a bill (S. 1176) that was presented to him
on December 9, 1991, notwithstanding that the Congress was in an
intrasession adjournment (from Nov. 27, 1991, until 11:55 a.m., Jan. 3,
1992) rather than an adjournment sine die (see Jan. 21, 1992, p. —);
and during debate on a subsequent bill (S. 2184) purporting to repeal the
provisions of S. 1176 and to enact instead provisions acceding to the objec-
tions of the President, the Speaker inserted remarks on the pocket veto
in light of modern Congressional practice concerning the receipt of mes-
sages and communications during recesses and adjournments (Mar. 3,
1992, p.—).

In the 93d Congress, the President returned a House bill without his
signature to the Clerk of the House, who had been authorized to receive
messages from the President during an adjournment to a day certain, and
the President asserted in his veto message that he had “pocket vetoed”
the bill during the adjournment of the House to a day certain. The House
regarded the President’s return of the bill without his signature as a veto
within the meaning of article I, section 7 of the Constitution and proceeded
to reconsider and to pass the bill over the President’s veto, after postponing
consideration to a subsequent day (motion to postpone, Nov. 18, 1974, p.
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36246; veto override, Nov. 20, 1974, p. 36621). Subsequently, on November
21, 1974, the Senate also voted to override the veto (p. 36882) and pursuant
to 1 U.S.C. 106a the Enrolling Clerk of the Senate forwarded the bill to
the Archives for publication as a public law. The Administrator of General
Services at the Archives (now Archivist), upon instructions from the De-
partment of Justice, declined to promulgate the bill as public law on the
day received. The question as to the efficacy of the Congressional action
in passing the bill over the President’'s veto was mooted when the House
and Senate passed on November 26, 1974 (pp. 37406, 37603), an identical
bill which was signed into law on December 7, 1974 (P.L. 93-516). As
part of the concurrent resolution providing for the sine die adjournment
of the first session of the 101st Congress, the Congress reaffirmed its posi-
tion that an intersession adjournment did not prevent the return of a bill
where the Clerk and the Secretary of the Senate were authorized to receive
messages during the adjournment (H. Con. Res. 239, Nov. 21, 1989, p.
31156). For the views of the Speaker, the Minority Leader, and the Attor-
ney General concerning pocket veto authority during an intrasession ad-
journment, see correspondence inserted in the Record (Jan. 23, 1990, p.
3); and for discussions of the constitutionality of intersession or
intrasession pocket vetoes see Kennedy, “Congress, The President, and
The Pocket Veto,” 63 Va. L. Rev. 355 (1977), and Hearing, Subcommittee
on Legislative Process, Committee on Rules, on H.R. 849, 101st Congress.
Decisions of the Supreme Court of the United States: La Abra Silver
§114. Decisions of the Mining Co. v. United States, 175 U.S. 423 (1899);
Court. Wilkes County v. Coler, 180 U.S. 506; the Pocket Veto
Case, 279 U.S. 655 (1929); Edwards v. United States,
286 U.S. 482 (1932); Wright v. United States, 302 U.S. 583 (1938); Burke
v. Barnes, 479 U.S. 361 (1987) (vacating and remanding as moot the deci-
sion sub nom. Barnes v. Kline, 759 F.2d 21 (D.C. Cir. 1984)).

3Every Order, Resolution, or Vote to which
§115. As to the Concurrence of the Senate and
D o4 House of Representatives may be
approval necessary (except on a question of
Adjournment) shall be presented to the Presi-
dent of the United States; and before the Same
shall take Effect, shall be approved by him, or
being disapproved by him, shall be repassed by
two thirds of the Senate and House of Rep-
resentatives, according to the Rules and Limita-
tions prescribed in the Case of a Bill.
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CONSTITUTION OF THE UNITED STATES
[ARTICLE I, SECTION 8] §116-§121

It has been settled conclusively that a joint resolution proposing an
amendment to the Constitution should not be presented to the President
for his approval (V, 7040; Hollingsworth v. Virginia, 3 U.S. [3 Dall.] 378
(1798)). Such joint resolutions, after passage by both Houses, are presented
to the Archivist (1 U.S.C. 106b). Although the requirement of the Constitu-
tion seems specific, the practice of Congress has been to present to the
President for approval only such concurrent resolutions as are legislative
in effect (IV, 3483, 3484) which is not within the scope of the modern
form of concurrent resolutions. See section 192, infra, for a discussion of
Presidential approval of a joint resolution extending the period for State
ratification of a constitutional amendment already submitted to the States.
For discussion of “Congressional Disapproval” provisions contained in pub-
lic laws, see §1013, infra.

Decisions of the Supreme Court of the United States: Field v. Clark,

- 143 U.S. 649 (1892); United States v. Ballin, 144 U.S.
§116. Decisions of the i i 3
Court. 1(1892); Fourteen Diamond Rings v. United States, 183
U.S. 176 (1901); INS v. Chadha, 103 S.Ct. 2764 (1983);
Consumer’s Union, Inc. v. FTC, 103 S.Ct. 3556 (1983); Consumer Energy
Council of Americav. FERC, 103 S.Ct. 3556 (1983).

SEcTION 8. The Congress shall have Power?!
suz.mhereenue 10 lay and collect Taxes, Duties,
power: Imposts and Excises, to pay the
Debts and provide for the common Defence and
general Welfare of the United States; but all Du-
ties, Imposts and Excises shall be uniform
throughout the United States;

§115. The borrowing 2To borrow Money on the credit
power. of the United States:

3To regulate Commerce with foreign Nations,
§119. Power over and among the several States, and
commeree. with the Indian Tribes;

4To establish an uniform Rule of Naturaliza-
s120 Nawralization  £10N, and uniform Laws on the sub-
snapenkrieteject of Bankruptcies throughout the

United States;
5121 coinage, weight, 10 €C0in Money, regulate the
and measures. Value thereof, and of foreign Coin,
and fix the Standard of Weights and Measures;
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CONSTITUTION OF THE UNITED STATES
§122-§128 [ARTICLE I, SECTION 8]

6To provide for the Punishment of counterfeit-

s122. counterfeiting.  1INQ the Securities and current Coin
of the United States;

§123. Post-offices and 7To establish Post Offices and

post-roads. Post Roads;

8To promote the Progress of Science and use-

sia patensand Ul Arts, by securing for limited

copyrignts. Times to Authors and Inventors the

exclusive Right to their respective Writings and

Discoveries;

§125. Inferior courts. 9To constitute Tribunals inferior
to the supreme Court;

§126. Piracies and 10To define and punish Piracies

offenses againstlaw ot and Felonies committed on the high
Seas, and Offenses against the Law
of Nations;

§127. Declarations of 11To declare War, grant Letters

b o ime - of Marque and Reprisal, and make
Rules concerning Captures on Land
and Water;

In the 93d Congress, the Congress passed over the President’s veto Public
§128. War powers of Law 93-148, relatl_ng to the power of Congress to dg-
Congress and the clare war under this clause and the power of the Presi-
President. dent as Commander in Chief under article I, section

2, clause 1 (8178, infra). The law requires that the
President report to Congress on the introduction of United States Armed
Forces in the absence of a declaration of war. The President must terminate
use of the Armed Forces unless Congress, within sixty calendar days after
a report is submitted or is required to be submitted, (1) declares war or
authorizes use of the Armed Forces; (2) extends by law the sixty-day period;
or (3) is physically unable to meet as result of armed attack. The Act also
provided that Congress could adopt a concurrent resolution requiring the
removal of Armed Forces engaged in foreign hostilities, a provision which
should be read in light of INS v. Chadha, 462 U.S. 919 (1983). Sections
6 and 7 of the Act provide congressional procedures for joint resolutions,
bills, and concurrent resolutions introduced pursuant to the provisions of
the Act (see §1013(2), infra). For further discussion of that Act, and war
powers generally, see Deschler’s Precedents, vol. 3, ch. 13.
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[ARTICLE I, SECTION 8] §129-§134

12To raise and support Armies, but no Appro-

si20 Raisingand  Priation of Money to that Use shall

supportofarmies pe for a longer Term than two
Years;

§130. Provisions for a 13To provide and maintain a
navy. Navy;

$131. Land and naval 14To make Rules for the Govern-

forces. ment and Regulation of the land

and naval Forces;

15To provide for calling forth the Militia to
s122. callingout the - €XECUtE the Laws of the Union, sup-
militta press Insurrections and repel Inva-

sions;

16 To provide for organizing, arming, and dis-
§133. Power over ciplining, the Militia, and for gov-
militta erning such Part of them as may be
employed in the Service of the United States, re-
serving to the States respectively, the Appoint-
ment of the Officers, and the Authority of train-
ing the Militia according to the discipline pre-
scribed by Congress;

17To exercise exclusive Legislation in all
§134. Power over Cases whatsoever, over such Dis-
erovortheUnied trict  (not exceeding ten Miles

square) as may, by Cession of par-
ticular States, and the Acceptance of Congress,
become the Seat of the Government of the Unit-
ed States, and to exercise like Authority over all
Places purchased by the Consent of the Legisla-
ture of the State in which the Same shall be, for
the Erection of Forts, Magazines, Arsenals,
dock-Yards, and other needful Buildings,—And
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§135-§137 [ARTICLE I, SECTION 9]

Congress has provided by law that “all that part of the territory of the
§135. Congressional United States included within the present limits of the
authority over the District of Columbia shall be the permanent seat of gov-
District of Columbia. ~ ernment of the United States” (4 U.S.C. 71). Pursuant

to its authority under this clause, Congress provided
in 1970 for the people of the District of Columbia to be represented in
the House of Representatives by a Delegate and for a Commission to report
to the Congress on the organization of the government of the District of
Columbia (P.L. 91-405; 84 Stat. 845). For the powers and duties of the
Delegate from the District of Columbia, see rule XII (§740, infra) and
Deschler’s Precedents, vol. 2, ch. 7, sec. 3. In 1973, Congress passed the
District of Columbia Self-Government and Governmental Reorganization
Act, which reorganized the governmental structure of the District, provided
a charter for local government subject to acceptance by a majority of the
registered qualified voters of the District, delegated certain legislative pow-
ers to the District, and implemented certain recommendations of the Com-
mission on the Organization of the Government of the District of Columbia
(P.L. 93-198; 87 Stat. 774). Section 604 of that Act provides for Congres-
sional action on certain district matters by providing a procedure for ap-
proval and disapproval of certain actions by the District of Columbia Coun-
cil. The section, as amended by Public Law 98-473, permits a highly privi-
leged motion to discharge a joint resolution of approval or disapproval
which has not been reported by the committee to which referred within
twenty calendar days after its introduction (see § 1013(5), infra).

18 To make all Laws which shall be necessary
si.ceneral g~ @NA proper for carrying into Execu-
ielative power. tion the foregoing Powers, and all
other Powers vested by this Constitution in the
Government of the United States, or in any De-
partment or Officer thereof.

SECTION 9. 1The Migration or Importation of
sir.migrationor - SUCh Persons as any of the States
eaon of now existing shall think proper to

admit, shall not be prohibited by
the Congress prior to the Year one thousand
eight hundred and eight, but a Tax or duty may
be imposed on such Importation, not exceeding

ten dollars for each Person.
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CONSTITUTION OF THE UNITED STATES
[ARTICLE I, SECTION 9] §138-§144
2The Privilege of the Writ of Habeas Corpus
sus writorhabeas  SH@ll not  be suspended, unless
o when in Cases of Rebellion or Inva-
sion the public Safety may require it.
s130 mills of artainder > NO Bill of Attainder or ex post
and ex post facto facto Law shall be passed.

laws.

4[No Capitation, or other direct, tax shall be
suo. capitation andl@id, unless in Proportion to the
direct taxes Census or Enumeration herein be-

fore directed to be taken.]

This provision was changed in 1913 by the 16th amendment to the Con-
stitution.

§141. Export dutics. 5No Tax or Duty shall be laid on
Articles exported from any State.

6No Preference shall be given by any Regula-
§142. Freedom of tion of Commerce or Revenue to the
commeree Ports of one State over those of an-
other: nor shall Vessels bound to, or from, one
State, be obliged to enter, clear, or pay Duties in
another.

“No Money shall be drawn from the Treasury,
s143. appropriations DUt 1N Consequence of Appropria-
ocmony . tions made by Law; and a regular

Statement and Account of the Re-
ceipts and Expenditures of all public Money
shall be published from time to time.

8No Title of Nobility shall be granted by the
s144. Titles of nobitity  UNited States: And no Person hold-
g afefrom®reln jng any Office of Profit or Trust

under them, shall, without the Con-
sent of the Congress, accept of any present,
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CONSTITUTION OF THE UNITED STATES
§145-§147 [ARTICLE I, SECTION 10]

Emolument, Office, or Title, of any kind what-
ever, from any King, Prince, or foreign State.

Consent has been granted to officers and employees of the government,
I under enumerated conditions, to accept certain gifts
§145. Foreign gifts ) N
and decorations. and decorations from foreign governments (see 5 U.S.C.
7342). The adoption of this act largely has obviated the
practice of passing private bills to permit the officer or employee to retain
the award. However, where the Speaker (who was one of the officers em-
powered by an earlier law to approve retention of decorations by Members
of the House) was himself tendered an award from a foreign government,
a private law (Private Law 91-244) was enacted to permit him to accept
and wear the award so that he would not be in the position of reviewing
his own application under the provisions of the law.
Public Law 95-105 amended the Foreign Gifts and Decorations Act (now
5 U.S.C. 7342) to designate the Committee on Standards of Official Conduct
of the House of Representatives as the “employing agency” for the House
with respect to foreign gifts and decorations received by Members and em-
ployees; under that statute the Committee may approve the acceptance
of foreign decorations and has promulgated regulations to carry out the
Act with respect to Members and employees (Jan. 23, 1978, pp. 452-53),
and disposes of foreign gifts which may not be retained by the donee.
Opinions of Attorneys General:
Gifts from Foreign Prince, 24 Op. Att'y Gen. 117 (1902); Foreign Diplo-
matic Commission, 13 Op. Att'y Gen. 538 (1871); Marshal of Florida, 6
Op. Att'y Gen. 409 (1854).

SecTION 10. 1No State shall enter into any
sus satesnot o 1 reaty, Alliance, or Confederation;
Mooy e eoow grant Letters of Marque and Re-
it prisal; coin Money; emit Bills of

Credit; make any Thing but gold
and silver Coin a Tender in Payment of Debts;
pass any Bill of Attainder, ex post facto Law, or
Law impairing the Obligation of Contracts, or
grant any Title of Nobility.

2No State shall, without the Consent of the
s147. states not o lay - CONQress, lay any Imposts or Duties
mpestordutieson Imports or Exports, except what
may be absolutely necessary for executing it’s in-
spection Laws: and the net Produce of all Duties
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CONSTITUTION OF THE UNITED STATES
[ARTICLE Il, SECTION 1] §148-§150

and Imposts, laid by any State on Imports or Ex-
ports, shall be for the Use of the Treasury of the
United States; and all such Laws shall be sub-
ject to the Revision and Controul of the Con-
gress.

3No State shall, without the Consent of Con-
sus sares not o lay  JressS, lay any Duty of Tonnage,
e e keep Troops, or Ships of War in
war. time of Peace, enter into any Agree-
ment or Compact with another State, or with a
foreign Power, or engage in War, unless actually
invaded, or in such imminent Danger as will not
admit of delay.

ARTICLE Il.

SEcTION 1. 1The executive Power shall be
suo. Termsof the  VESted In a President of the United
PresientandVice States of America. He shall hold his

Office during the Term of four
years, and together with the Vice President, cho-
sen for the same Term, be elected, as follows:

George Washington took the oath of office, as the first President on April
30, 1789 (111, 1986). The two Houses of the First Con-

§150. Commencement . . . .
of President's term of 9r€ss found, after examination by a joint committee,
office. that by provisions made in the Federal Constitution
and by the Continental Congress, the term of the Presi-
dent had, notwithstanding begun on March 4, 1789 (I, 3). The 20th amend-
ment, declared to have been ratified on February 6, 1933, provides that
Presidential terms shall end and successor terms shall begin at noon on
January 20. Thus, Franklin D. Roosevelt's first term began on March 4,
1933, but ended at noon on January 20, 1937. Formerly, when March 4
fell on Sunday, the public inauguration of the President occurred at noon
on March 5 (111, 1996; VI, 449). Following ratification of the 20th amend-
ment, the first time inauguration day fell on Sunday was January 20,
1957, and Dwight David Eisenhower took the oath for his second term
in a private ceremony at the White House on that day followed by a public
inauguration ceremony on the steps of the East Front of the Capitol on
Monday, January 21, 1957. A similar scenario was followed at the begin-
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CONSTITUTION OF THE UNITED STATES
§151-§152a [ARTICLE Il, SECTION 1]

ning of President Reagan’s second term, with the oath being given at the
White House on January 20, 1985, followed by a public ceremony on Mon-
day, January 21, in the Rotunda of the Capitol. The 22d amendment pro-
vides that no person shall be elected President more than twice.

2Each State shall appoint, in such Manner as
§151. Electors of the Legislature thereof may direct,
e e a Number of Electors, equal to the
qualifications. whole Number of Senators and Rep-
resentatives to which the State may be entitled
in the Congress; but no Senator or Representa-
tive, or Person holding an Office of Trust or
Profit under the United States, shall be ap-
pointed an Elector.

Questions of the qualifications of electors have arisen, and in one in-
) stance certain ones were found disqualified, but as their
§152. Questions as to .
qualifications of number was not sufficient to affect the result and as
electors. there was doubt as to what tribunal should pass on
the question the votes were counted (I11, 1941). In other
cases there were objections, but the votes were counted (l11, 1972-1974,
1979). In one instance an elector found to be disqualified resigned both
offices, whereupon he was made eligible to fill the vacancy thus caused
among electors (111, 1975).
3[The Electors shall meet in their respective
§152a. Original States and vote by Ballot for two
rovision for failur:
bt elestoral colege 0 PEISONS, of whom one at least shall
choose superseded by not be an Inhabitant of the same
State with themselves. And they
shall make a List of all the Persons voted for,
and of the Number of Votes for each; which List
they shall sign and certify, and transmit sealed
to the Seat of Government of the United States,
directed to the President of the Senate. The
President of the Senate shall, in the presence of
the Senate and House of Representatives, open
all the Certificates, and the Votes shall then be

counted. The Person having the greatest Num-
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CONSTITUTION OF THE UNITED STATES
[ARTICLE Il, SECTION 1] §153

ber of Votes shall be the President, if such Num-
ber be a majority of the whole Number of Elec-
tors appointed: and if there be more than one
who have such Majority, and have an equal
Number of Votes, then the House of Representa-
tives shall immediately chuse by Ballot one of
them for President; and if no Person have a Ma-
jority, then from the five highest on the List the
said House shall in like manner chuse the Presi-
dent. But in chusing the President, the Votes
shall be taken by States, the Representation
from each State having one Vote; A quorum for
this purpose shall consist of a Member or Mem-
bers from two thirds of the States, and a Major-
ity of all the States shall be necessary to a
Choice. In every Case, after the Choice of the
President, the Person having the greatest Num-
ber of Votes of the Electors shall be the Vice
President. But if there should remain two or
more who have equal Votes, the Senate shall
chuse from them by Ballot the Vice-President.]

This third clause of article Il, section 1 was superseded by the 12th
amendment (see 88 219-223, infra).
s153. Time of choosing + 1NECongress may determine
cecorsanatimeat — the Time of chusing the Electors,
given. and the Day on which they shall
give their Votes; which Day shall be the same
throughout the United States.

The time for choosing electors has been fixed on “the Tuesday next after
the first Monday in November, in every fourth year”; and the electors in
each State “meet and give in their votes on the first Monday after the
second Wednesday in December next following their appointment, at such
place in each State as the legislature of such State shall direct” (I11, 1914;
VI, 438; 3 U.S.C. 1, 7). The statutes also provide for transmitting to the
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CONSTITUTION OF THE UNITED STATES
§154-§156 [ARTICLE Il, SECTION 1]

President of the Senate certificates of the appointment of the electors and
of their votes (111, 1915-1917; V1, 439; 3 U.S.C. 11).

5No Person except a natural born Citizen, or
s1s4. ualifications ot @ Citizen of the United States, at
e o he the time of the Adoption of this

Constitution, shall be eligible to the

Office of President; neither shall any Person be
eligible to that Office who shall not have at-
tained to the Age of thirty five Years, and been
fourteen Years a Resident within the United
States.

61n Case of the Removal of the President from
siss.successionin -~ Office, or of his Death, Resignation,
o eon o OF INability to discharge the Powers
geapniy of President_and  Duties of the said Office, the

Same shall devolve on the Vice

President, and the Congress may by Law pro-
vide for the Case of Removal, Death, Resigna-
tion or Inability, both of the President and Vice
President, declaring what Officer shall then act
as President, and such Officer shall act accord-
ingly, until the Disability be removed, or a
President shall be elected.

Amendment XXV provides for filling a vacancy in the office of the Vice
§156. Resignation of Preside_nt and,'whe_n the Presidgnt is un_able to perform
the President. the duties of his office, for the Vice President to assume

those powers and duties as Acting President. During
the 93d Congress, President Richard M. Nixon resigned from office on Au-
gust 9, 1974, by delivering a signed resignation to the office of the Secretary
of State, pursuant to 3 U.S.C. 20. Pursuant to amendment XXV, Vice Presi-
dent Gerald R. Ford became President and the House and Senate confirmed
his nominee, Nelson A. Rockefeller, to become Vice President (December
19,1974, p. 41516).

Congress has also provided for the performance of the duties of the Presi-
dent in case of removal, death, resignation or inability, both of the Presi-
dent and Vice President (3 U.S.C. 19).
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CONSTITUTION OF THE UNITED STATES
[ARTICLE Il, SECTION 1] §157-§159

7The President shall, at stated Times, receive
s157. compensationof fOF NiS Services, a Compensation,
President which shall neither be encreased
nor diminished during the Period for which he
shall have been elected, and he shall not receive
within that Period any other Emolument from
the United States, or any of them.

The compensation of the President is fixed at $200,000 per annum (3
U.S.C. 102). In addition the law provides an expense allowance of $50,000
(3U.S.C. 102; P.L. 91-1), and authorizes a travel allowance of not to exceed
$100,000 (3 U.S.C. 103).

8 Before he enter on the Execution of his Of-
§158. Oath of the fice, he shall take the following
President Oath or Affirmation.—"1 do sol-
emnly swear (or affirm) that | will faithfully exe-
cute the Office of President of the United States,
and will to the best of my Ability, preserve, pro-
tect and defend the Constitution of the United
States.”

The taking of this oath, which is termed the inauguration, is made the
§150. Inauguration of occasion of certain ceremonies which are arranged for
the President. by a joint committee of the two Houses (111, 1998, 1999;

VI, 451). For many years the oath was normally taken
at the east portico of the Capitol, although in earlier years it was taken
in the Senate Chamber or Hall of the House (I11, 1986-1995). On March
4, 1909, owing to inclemency of the weather, the President-elect took the
oath and delivered his inaugural address in the Senate Chamber (VI, 447).
And when Vice-President Fillmore succeeded to the vacancy in the office
of President, Congress being in session, he took the oath in the Hall of
the House in the presence of the Senate and House (111, 1997). In 1945
Franklin D. Roosevelt, who had been elected for his fourth term as Presi-
dent, took the oath of office on the south portico at the White House. On
August 9, 1974, Gerald R. Ford, who as Vice President succeeded to the
Presidency following the resignation of President Nixon on that day, was
sworn in in the East Room of the White House. The west front of the
Capitol was first used for the inaugural ceremony for Ronald W. Reagan,
Jan. 20, 1981. Because of extreme cold, the public administration of the
oath was for the first time held in the Rotunda of the Capitol, rather than
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CONSTITUTION OF THE UNITED STATES
§160-§165 [ARTICLE Il, SECTION 2]

on the West Front, as scheduled, on January 21, 1985. Permission for such
use was authorized by S. Con. Res. 144, 98th Congress.

SECTION 2. 1The President shall be Com-
si60. The Presicent  Mander in Chief of the Army and
gecommander™ - Navy of the United States, and of

the Militia of the several States,
when called into the actual Service of the United
States; he may require the Opinion, in writing,
sie1. opinionsof the O the principal Officer in each of
Presidentsadvisers the executive Departments, upon
any Subject relating to the Duties of their re-
spective Offices, and he shall have Power to
s162 President grants Jrant Reprieves and Pardons for
e Offences against the United States,

except in Cases of Impeachment.

In the 93d Congress, the Congress passed over the President’s veto Public
§163. War powers of Law 93-148, relating to the power of Congress to de-
Congress and the clare war under article I, section 8, clause 11 (§127,
President. supra) and the power of the President as Commander

in Chief. For further discussion of the reports to Con-
gress required and the procedure for Congressional action provided under
Public Law 93-148, see § 128, supra.

In 1974, President Ford exercised his power under the last phrase of
§164. Pardon of this clause by pardoning former President Nixon for
former President. any crimes he might have committed during a certain

period in office (Proclamation 4311, September 8, 1974).
The former President had resigned following an impeachment inquiry in
the House and the decision of the Committee on the Judiciary to report
to the House recommending his impeachment by the House (Aug. 20, 1974,
p. 29219).

2He shall have Power, by and with the Advice
s165. presicent makes AN Consent of the Senate, to make
freaties. Treaties, provided two thirds of the
Senators present concur; and he shall nominate,
and by and with the Advice and Consent of the
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CONSTITUTION OF THE UNITED STATES
[ARTICLE Il, SECTION 3] §166-§168

Senate, shall appoint Ambassadors, other public
§166. Appointing Ministers and Consuls, Judges of
power of the the Supreme Court, and all other

Officers of the United States, whose
Appointments are not herein otherwise provided
for, and which shall be established by Law; but
the Congress may by Law vest the Appointment
of such inferior Officers, as they think proper, in
the President alone, in the Courts of Law, or in
the Heads of Departments.

The power of the President to appoint diplomatic representatives to for-
eign governments and to determine their rank is derived from the Constitu-
tion and may not be circumscribed by statutory enactments (VII, 1248).
In Buckley v. Valeo, 424 U.S. 1 (1976) the Supreme Court held that any
appointee exercising significant authority (not merely internal delegable
authorities within the Legislative Branch) pursuant to the laws of the Unit-
ed States is an Officer of the United States and must therefore be appointed
pursuant to this clause, and that Congress cannot by law vest such appoint-
ment authority in its own officers or require that Presidential appoint-
ments be subject to confirmation by both Houses.

3The President shall have Power to fill up all
§167. President’s Vacancies that may happen during
o s e the Recess of the Senate, by grant-
senate. ing Commissions which shall expire

at the End of their next Session.

SecTIoN 3. He shall from time to time give to
s168 Messages from  the  Congress Information of the
the President State of the Union, and recommend
to their Consideration such Measures as he shall
judge necessary and expedient; * * *

In the early years of the Government the President made a speech to
Congress on its assembling (V, 6629), but in 1801 President Jefferson dis-
continued this practice and transmitted a message “in writing.” This prec-
edent was followed until April 8, 1913, when the custom of addressing
Congress in person was resumed by President Wilson and, with the excep-
tion of President Hoover (VII1, 3333) has been followed generally by subse-
quent Presidents. Only messages of major importance are delivered in per-
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§169-§171 [ARTICLE Il, SECTION 3]

son. A message in writing is usually communicated to both Houses on
the same day, but an original document accompanying can of course be
sent to but one House (V, 6616, 6617). The President’s State of the Union
message delivered in person to the 95th Congress, second Session, together
with separate hand-delivered written messages, were referred on motion
to the Union Calendar and ordered printed (Jan. 19, 1978, p. 152). In
early years confidential messages were often sent and considered in secret
session of the House (V, 7251, 7252).
By law (31 U.S.C. 1105), the President is required to transmit the Budget
to Congress on or after the first Monday in January
§169. Messages . R
required by law. but not later than the first Monday in February each
year. In addition, he is required to submit a supple-
mental budget summary by July 16 each year (31 U.S.C. 1106). Submission
of the Economic Report of the President is required within 10 days after
the submission of the January budget (15 U.S.C. 1022). The Congressional
Budget and Impoundment Control Act of 1974 (P.L. 93-344; 88 Stat. 297)
requires the transmittal to Congress by the President of amendments and
revisions related to the budget on or before April 10 and July 15 of each
year (sec. 601). In addition, the Act provides for the transmittal of messages
proposing rescissions and deferrals of budget authority (sec. 1012-1014).
When the President has indicated that he will address Congress in per-
son a concurrent resolution is passed by both Houses arranging for a joint
session to receive the message. At the appointed hour the Members of
the Senate arrive and occupy the three front rows of the House. The Presi-
dent of the Senate (the Vice President) sits to the right of the Speaker,
but in the absence of the Vice President, the President pro tempore sits
to the left of the Speaker (Nov. 27, 1963, p. 22838). The Speaker presides.
The ceremony of receiving a message in writing is simple (V, 6591), and
§170. Reception of may occur during consideration of a que_stlop of privi-
messages from the lege (V, 6640-6642) or before the organization of the
President. House (V, 6647-6649) and in the absence of a quorum
(V, 6650; V111, 3339; clause 6 of rule XV).
But, with the exception of vetoes, messages are regularly laid before the
House only at the time prescribed by the rule for the order of business
(V, 6635-6638) within the discretion of the Speaker (VIII, 3341). While
a message of the President is always read in full the latest rulings have
not permitted the reading of the accompanying documents to be demanded
as a matter of right (V, 5267-5271; VII, 1108). A concurrent resolution
providing for a joint session to receive the President's message was held
to be of the highest privilege (VII1, 3335).

* * * he may, on extraordinary Occasions, con-

§171. Power of vene both Houses, or either of
oo et them, and in Case of Disagreement

adjourning Congress.  hatyween them, with Respect to the
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Time of Adjournment, he may adjourn them to
such Time as he shall think proper; * * *

In certain exigencies the President may convene Congress at a place
other than the seat of government (I, 2; 2 U.S.C. 27). Congress has fre-
quently been convened by the President (I, 10, 11; Nov. 17, 1947, p. 10578;
July 26, 1948, p. 9362), and in one instance, when Congress had provided
by law for meeting, the President called it together on an earlier day (I,
12). The Congress having adjourned on July 27, 1947, p. 10521, and on
June 20, 1948, p. 9350, to a day certain, the President called it together
on an earlier date than that to which it adjourned (Nov. 17, 1947, p. 10577,
and July 26, 1948, p. 9362). There has been some discussion as to whether
or not there is a distinction between a session called by the President
and other sessions of Congress (I, 12, footnote).

* * * he shall receive Ambassadors and other
§172. President public Ministers; he shall take Care
o e e That the Laws be faithfully exe-
commissions officers. o ted, and shall Commission all the
officers of the United States.

SECTION 4. The President, Vice President, and
s173.impeachmentof - @Il CIVIl  Officers of the United
el officers. States, shall be removed from Office
on Impeachment for, and Conviction of, Treason,
Bribery, or other high Crimes and Misdemean-
ors.

In the Blount trial the managers contended that all citizens of the United
§174. As to the officers States were I_|ab|e to |mpeachment_, but this contentl_on
who may be was not admitted (I11, 2315), and in the Bellknap trial
impeached. both managers and counsel for respondent agreed that

a private citizen, apart from offense in an office, might
not be impeached (I11, 2007). But resignation of the office, does not prevent
impeachment for crime or misdemeanor therein (111, 2007, 2317, 2444,
2445, 2459, 2509). In Blount's case it was decided that a Senator was not
a civil officer within the meaning of the impeachment provisions of the
Constitution (111, 2310, 2316). Questions have also arisen as to whether
or not the Congressional Printer (111, 1785), or a vice-consul-general (111,
2515), might be impeached. Proceedings for the impeachment of territorial
judges have been taken in several instances (111, 2486, 2487, 2488), al-
though various opinions have been given that such an officer is not im-
peachable (I11, 2022, 2486, 2493). A committee of the House by majority
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vote held a Commissioner of the District of Columbia not to be a civil
officer subject to impeachment under the Constitution (VI, 548).

As to what are impeachable offenses there has been much discussion
§175. Nature of (111, 2008, 2019, 2020, 2356,-2362, 2379-2381, 2405,
impeachable offenses. 2406, 2410, 2498, 2510; VI, 455; Impeachment of Rich-

ard M. Nixon, President of the United States, Commit-
tee on the Judiciary, H. Rept. 93-1305, August 20, 1974, p. 29219; Associate
Justice William O. Douglas, Final Report by the Special Subcommittee
on H. Res. 920, Committee on the Judiciary, September 17, 1970). For
a time the theory that indictable offenses only were impeachable was stout-
ly maintained and as stoutly denied (I11, 2356, 2360-2362, 2379-2381,
2405, 2406, 2410, 2416); but on the tenth and 11th articles of the impeach-
ment of the President (Andrew Johnson) the House concluded to impeach
for other than indictable offenses (I111, 2418), and in the Swayne trial the
theory was definitely abandoned (111, 2019). While there has not been defi-
nite concurrence in the claim of the managers in the trial of the President
that an impeachable offense is any misbehavior that shows disqualification
to hold and exercise the office, whether moral, intellectual, or physical
(111, 2015), yet the House has impeached judges for improper personal hab-
its (111, 2328, 2505), and in the impeachment of the President one of the
articles charged him with “intemperate, inflammatory, and scandalous ha-
rangues” in public addresses, tending to the harm of the Government (111,
2420). There was no conviction under these charges except in the single
case of Judge Pickering, who was charged with intoxication on the bench
(111, 2328-2341). As to the impeachment of judges for other delinquencies,
there has been much contention as to whether they may be impeached
for any breach of good behavior (I11, 2011, 2016, 2497), or only for judicial
misconduct occurring in the actual administration of justice in connection
with the court (111, 2010, 2013, 2017). The intent of the judge (I11, 2014,
2382) as related to mistakes of the law, and the relations of intent to convic-
tion have been discussed at length (I11, 2014, 2381, 2382, 2518, 2519).
The statutes make nonresidence of a judge an impeachable offense, and
the House has taken steps to impeach for this cause (l11, 2476, 2512).
There has, however, been some question as to the power of Congress to
make an impeachable offense (111, 2014, 2015, 2021, 2512). Usurpation
of power has been examined several times in its relations as a cause for
impeachment (111, 2404, 2508, 2509, 2516, 2517). There has also been dis-
cussion as to whether or not there is distinction between a misdemeanor
and a high misdemeanor (I11, 2270, 2367, 2492). Review of impeachments
in Congress showing the nature of charges upon which impeachments have
been brought and judgments of the Senate thereon (VI, 466).

The articles of impeachment adopted by the House in 1936 against Judge
Ritter charged a variety of judicial misconduct, includ-

§176. Later . . . ..
impeachment ing violations of criminal law; the seventh and general
inquiries. article, upon which Judge Ritter was convicted by the

Senate, charged general misconduct to bring his court
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into scandal and disrepute and to destroy public confidence in his court
and in the judicial system (Impeachment by the House, March 2, 1936,
p. 3091; Conviction by the Senate, April 17, 1936, p. 5606). Following his
conviction by the Senate, former Judge Ritter brought an action for back
salary, contending that the Senate had tried and convicted him for non-
impeachable offenses. The U.S. Court of Claims held that the Senate’s
power to try impeachments was exclusive and not subject to judicial review.
Ritter v. United States, 84 Ct. Cls. 293 (1936), cert. denied, 300 U.S. 668
(1937).

In 1970, a special subcommittee of the Committee on the Judiciary con-
sidered charges of impeachment against Associate Justice Douglas of the
Supreme Court. The subcommittee recommended against his impeachment
but concluded that a federal judge could be impeached (1) for judicial con-
duct which is a serious dereliction from public duty and (2) for nonjudicial
conduct which is criminal in nature (Associate Justice William O. Douglas,
Final Report by the Special Subcommittee on H. Res. 920, Committee on
the Judiciary, September 17, 1970).

In 1974, the Committee on the Judiciary investigated charges of im-
peachment against President Nixon, and determined to recommend his
impeachment to the House. The President having resigned, the committee
reported to the House without submitting a resolution of impeachment,
and the House accepted the report by resolution (H. Res. 1333, August
20, 1974, p. 29361). The report of the committee included the text of the
three articles of impeachment adopted by the committee. The committee
had concluded that impeachable offenses need not be indictable offenses
and had impeached the President (1) for violating his oath of office and
his duty under the Constitution by preventing, obstructing, and impeding
the administration of justice; (2) for engaging in a course of conduct violat-
ing the constitutional rights of citizens, impairing the administration of
justice, and contravening the laws governing executive agencies; and (3)
for failing to honor subpoenas issued by the Committee on the Judiciary
in the course of its impeachment inquiry (Impeachment of Richard M.
Nixon, President of the United States, Committee on the Judiciary, H.
Rept. 93-1305, Aug. 20, 1974, printed in full in the Cong. Record, Aug.
22,1974, p. 29219).

In 1986, for the first time since 1936, the House agreed to a resolution
impeaching a federal district judge. Judge Harry Claiborne had been con-
victed of falsifying federal income tax returns. His final appeal was denied
by the Supreme Court in April, and he began serving his prison sentence
in May. Because he declined to resign, however, Judge Claiborne was still
receiving his judicial salary and, absent impeachment, would resume the
bench on his release from prison. Consequently, a resolution of impeach-
ment was introduced on June 3, and on July 16, the Committee on the
Judiciary reported to the House four articles of impeachment against Judge
Claiborne. On July 22, the resolution was called up as a question of privi-
lege and agreed to by a recorded vote of 406 yeas, 0 nays. After trial in
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the Senate, Judge Claiborne was convicted on three of the four articles
of impeachment and removed from office on October 9, 1986.

In 1988, the House agreed to a resolution reported from the Committee
on the Judiciary and called up as a question of the privileges of the House
impeaching Federal district judge Alcee L. Hastings for high crimes and
misdemeanors specified in 17 articles of impeachment, some of them ad-
dressing allegations on which the judge had been acquitted in a federal
criminal trial (H. Res. 499, 100th Cong., Aug. 3, 1988, p. 20206). No trial
in the Senate was had before the adjournment of the 100th Congress. In
the 101st Congress, the House reappointed managers to conduct this im-
peachment in the Senate (Jan. 3, 1989, p. 84); the Senate began its delibera-
tions on March 15, 1989 (p. 4219); conviction and removal from office oc-
curred on October 20, 1989 (p. 25335). Also in the 101st Congress, the
Senate convicted Federal district judge Walter L. Nixon on two of the three
impeachment charges brought against him (Nov. 3, 1989, p. 27101). For
further discussion of the continuance of impeachment proceedings in a
succeeding Congress, see § 620, infra.

For further discussion of impeachment proceedings, see Deschler’s Prece-
dents, vol. 3, ch. 14.

ARTICLE I11.

SecTIiON 1. The judicial Power of the United
5177 The judges, their States, shall be vested in one su-
o etion. preme Court, and in such inferior

Courts as the Congress may from
time to time ordain and establish. The Judges,
both of the supreme and inferior Courts, shall
hold their Offices during good Behaviour, and
shall, at stated Times, receive for their Services,
a Compensation, which shall not be diminished

during their Continuance in Office.

SECTION 2. 1The judicial Power shall extend
sis exeentofte 10 all Cases, in Law and Equity,
Judicial power. arising under this Constitution, the
Laws of the United States, and Treaties made,
or which shall be made, under their Authority;—
to all Cases affecting Ambassadors, other public
Ministers and Consuls;—to all Cases of admi-
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ralty and maritime Jurisdiction;—to Controver-
sies to which the United States shall be a
Party;—to Controversies between two or more
States;—between a State and Citizens of an-
other State;—between Citizens of different
States;—between Citizens of the same State
claiming Lands under Grants of different States,
and between a State, or the Citizens thereof,
and foreign States, Citizens or Subjects.
2ln all Cases affecting Ambassadors, other
sie. originatand~ PUDIIC Ministers and Consuls, and
e surems coue. those in which a State shall be
Party, the supreme Court shall
have original Jurisdiction. In all the other Cases
before mentioned, the supreme Court shall have
appellate Jurisdiction, both as to Law and Fact,
with such Exceptions, and under such Regula-
tions as the Congress shall make.
3The Trial of all Crimes, except in Cases of
s180. Places of trial of | MPeachment, shall be by Jury; and
crimes by Jury. such Trial shall be held in the State
where the said Crimes shall have been commit-
ted; but when not committed within any State,
the Trial shall be at such Place or Places as the
Congress may by Law have directed.

SeEcTiON 3. 1Treason against the United
s181. Treason against - States, shall consist only in levying
feuntedstaes \War against them, or in adhering to
their Enemies, giving them Aid and Comfort. No
Person shall be convicted of Treason unless on
the Testimony of two Witnesses to the same
overt Act, or on Confession in open Court.
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2The Congress shall have Power to declare the
s182. punishment for - PUNIShmMent of Treason, but no At-
freason. tainder of Treason shall work Cor-
ruption of Blood, or Forfeiture except during the
Life of the Person Attainted.

ARTICLE IV.

SecTioN 1. Full Faith and Credit shall be
simEchstate o givVen in each State to the Public
e omer Acts, Records, and judicial Proceed-
States. ings of every other State. And the
Congress may by general Laws prescribe the
Manner in which such Acts, Records and Pro-
ceedings shall be proved, and the Effect thereof.
§184. Privileges and SECTION 2. 1 The Citizens of each
immunities of citizens. - State shall be entitled to all Privi-
leges and Immunities of Citizens in the several
States.

2 A Person charged in any State with Treason,
s1ss. Extradition for - F€lONy, or other Crime, who shall
ireason. felonv.or flee from Justice, and be found in

another State, shall on Demand of
the executive Authority of the State from which
he fled, be delivered up, to be removed to the
State having Jurisdiction of the Crime.

3No Person held to Service or Labour in one
s16. Persons held o~ State, under the Laws thereof, es-
rviceorlaber caping into another, shall, in Con-
sequence of any Law or Regulation therein, be
discharged from such Service or Labour, but
shall be delivered up on Claim of the Party to
whom such Service or Labour may be due.
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SECTION 3. 1New States may be admitted by
s17. admissionand ~ the  Congress into this Union; but
ormationof”  no new State shall be formed or
erected within the Jurisdiction of
any other State; nor any State be formed by the
Junction of two or more States, or Parts of
States, without the Consent of the Legislatures

of the States concerned as well as of the Con-

gress.
2The Congress shall have Power to dispose of
§188. Power of and make all needful Rules and

Congress over

ety andotner REQUIALIONS  respecting the Terri-
national property. - tory or other Property belonging to
the United States; and nothing in this Constitu-
tion shall be so construed as to Prejudice any
Claims of the United States, or of any particular
State.

The Court of Appeals for the District of Columbia Circuit has held that
the property clause does not prohibit the transfer of United States property
to foreign nations through self-executing treaties. Edwards v. Carter, 580
F.2d 1055 (1978), cert. denied, 436 U.S. 907 (1978).

SECTION 4. The United States shall guarantee
s189. Repunlican form  t0 €very State in this Union a Re-

oo om publican Form of Government, and
domestic violence - ghg|| protect each of them against
guaranteed to the R . -

States. Invasion; and on Application of the

Legislature, or of the Executive
(when the Legislature cannot be convened)
against domestic violence.
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ARTICLE V.

The Congress, whenever two thirds of both
s190. amendments o HOUSES shall deem it necessary,
fheconstition— shall propose Amendments to this
Constitution, or, on the Application of the Legis-
latures of two thirds of the several States, shall
call a Convention for proposing Amendments,
which, in either Case, shall be valid to all In-
tents and Purposes, as Part of this Constitution,
when ratified by the Legislatures of three
fourths of the several States, or by Conventions
in three fourths thereof, as the one or the other
Mode of Ratification may be proposed by the
Congress; Provided that no Amendment which
may be made prior to the Year One thousand
eight hundred and eight shall in any Manner af-
fect the first and fourth Clauses in the Ninth
Section of the first Article; and that no State,
without its Consent, shall be deprived of its
equal Suffrage in the Senate.

Amendments to the Constitution are proposed in the form of joint resolu-
§191. Form of and tions, which have their several readings and are en-
action on amendments Folled and signed by the presiding officers of the two
to the Constitution. Houses (V, 7029, footnote), but are not presented to the

President for his approval (V, 7040; see discussion
under §115, supra; Hollingsworth v. Virginia, 3 U.S. [3 Dall.] 378 (1798)).
They are filed with the Archivist who, under the law (1 U.S.C. 106b; 1
U.S.C. 112), has the responsibility for the certification and publication of
such amendments, once they are ratified by the States. Under the earlier
procedure, the two Houses sometimes requested the President to transmit
to the States certain proposed amendments (V, 7041, 7043), but a concur-
rent resolution to that end was without privilege (VI11, 3508). The Presi-
dent notified Congress by message of the promulgation of the ratification
of a constitutional amendment (V, 7044).
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The vote required on a joint resolution proposing an amendment to the
§162. The two-thirds Co_nstitution is two-thirds of_ those voting_, a quorum
vote on proposed being present, and not two-thirds of the entire member-
amendments. ship (V, 7027, 7028; VII1, 3503). The majority required

to pass a constitutional amendment, like the majority
required to pass a bill over the President’s veto (VII, 1111) and the majority
required to adopt a motion to suspend the rules (Dec. 16, 1981, pp. 31850,
31851, 31855, 31856), is two-thirds of those Members voting either in the
affirmative or negative, a quorum being present, and Members who only
indicate that they are “present” are not counted in this computation
(Speaker pro tempore Wright, Nov. 15, 1983, p. 32685). The requirement
of the two-thirds vote applies to the vote on the final passage and not
to amendments (V, 7031, 7032; VIII, 3504), or prior stages (V, 7029, 7030),
but is required where the House votes on agreeing to Senate amendments
(V, 7033, 7034; V111, 3505), or on agreeing to a conference report (V, 7036).
One House having, by a two-thirds vote, passed in amended form a pro-
posed constitutional amendment from the other House, and then having
by a majority vote receded from its amendment, the constitutional amend-
ment was held not to be passed (V, 7035).

In the 95th Congress, both the House and Senate agreed by a majority
vote to House Joint Resolution 638, extending the time period for ratifica-
tion by the States of the Equal Rights Amendment, where House Joint
Resolution 208 of the 92d Congress, proposing the amendment, had pro-
vided for a seven-year ratification period. The House determined in the
95th Congress, by laying on the table by a rollcall vote a privileged resolu-
tion asserting that a vote of two-thirds of the Members present and voting
was required to pass a joint resolution extending the ratification period
for a constitutional amendment already submitted to the States, that only
a majority vote was required on H.J. Res. 638 (Speaker O'Neill, Aug. 15,
1978, pp. 26203-04).

The joint resolution extending the ratification period for the Equal Rights
Amendment was delivered to the President, who signed it although ex-
pressing doubt as to the necessity for his doing so (Presidential Documents,
Oct. 19, 1978). When sent to the Archivist, the joint resolution was not
assigned a public law number, but the Archivist notified the States of the
action of the Congress in extending the ratification period. For a judicial
decision voiding this extension as well as declaring that a State does have
the power to rescind a prior ratification of a proposed constitutional amend-
ment, see Idaho v. Freeman, 529 F.Supp. 1107 (D.C.D. Idaho, 1981), judg-
ment stayed sub nom. National Organization of Women v. Idaho, 455 U.S.
918 (1982), vacated and remanded to dismiss, 459 U.S. 809 (1982).

The yeas and nays are not required to pass a joint resolution proposing
to amend the Constitution (V, 7038-7039; V111, 3506).

Question has arisen as to the power of a State to recall its assent to
a constitutional amendment (V, 7042; footnotes to §§225, 234, infra) but
has not been the subject of a final judicial determination.
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Decisions of the Supreme Court of the United States: National Prohibi-
. tion Cases, 253 U.S. 350 (1920); Leser v. Garnett, 258
§193. Decisions of the N
Court. U.S. 130 (1922); Hawke v. Smith, 253 U.S. 221 (1920);
Dillon v. Gloss, 256 U.S. 368 (1921); Chandler v. Wise,
307 U.S. 474 (1939); Coleman v. Miller, 307 U.S. 433 (1939).

ARTICLE VI.

1All Debts contracted and Engagements en-
s104. validity of debts tered into, before the Adoption of
andengagemens: this Constitution, shall be as valid
against the United States under this Constitu-
tion, as under the Confederation.

2This Constitution, and the Laws of the Unit-
s105. constiution, €0 States which shall be made in
e eee - Pursuance thereof; and all Treaties
land. made, or which shall be made,
under the Authority of the United States, shall
be the supreme Law of the Land; and the
Judges in every State shall be bound thereby,
any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.

3The Senators and Representatives before
s196. oaths of public  MeNtioned, and the Members of the
ronbicion of several State Legislatures, and all
religious tests. executive and judicial Officers, both
of the United States and of the several States,
shall be bound by Oath or Affirmation, to sup-
port this Constitution; but no religious Test
shall ever be required as a Qualification to any
Office or public Trust under the United States.

The form of the oath is prescribed by statute (5 U.S.C. 3331; I, 128):
“I, AB, do solemnly swear (or affirm) that I will support
and defend the Constitution of the United States
against all enemies, foreign and domestic; that | will bear true faith and
allegiance to the same; that | take this obligation freely, without any men-
tal reservation or purpose of evasion, and that I will well and faithfully

§197. Form of oath.
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discharge the duties of the office on which | am about to enter. So help
me God.”

The Act of June 1, 1789 (2 U.S.C. 25), provides that on the organization
§198. Administration of the House and previous to entering on any other busi-
of oath at ness the oath shall be administered by any Member
organization. (generally the Member with longest continuous service)

(1, 131; VI, 6) to the Speaker and by the Speaker to
the other Members and Clerk (I, 130). The Act, has at times been consid-
ered in the House as directory merely (I, 118, 242, 243, 245; VI, 6); but
at other times has been observed carefully (I, 118, 140). The Act was cited
by the Clerk in recognizing for nominations for Speaker as being of higher
constitutional privilege than a resolution to postpone the election of a
Speaker and instead provide for the election of a Speaker pro tempore
pending the disposition of certain ethics charges against the nominee of
the majority party (Jan. 7, 1997, p. —).

Previously it was the custom to administer the oath by State delegations,
but beginning with the 71st Congress Members-elect have been sworn in
en masse (VI, 8). The Clerk supplies printed copies of the oath to Members
and Delegates who have taken the oath in accordance with law, which
shall be subscribed by the Members and Delegates and delivered to the
Clerk to be recorded in the Journal and Congressional Record as conclusive
proof of the fact that the signer duly took the oath in accordance with
law (2 U.S.C. 25). See Deschler's Precedents, vol. 1, ch. 2. The Speaker
has requested that guests in the gallery rise with the Members during
the administration of the oath of office to a Member-elect (Nov. 12, 1991,
p. 31255).

The Speaker possesses no arbitrary power in the administration of the

§199. Functions of the oath (1, 134), and when objection is made the question

Speaker in must be decided by the House and not by the Chair
administering the (1, 519, 520). An objection prevents the Speaker from
oath. administering the oath of his own authority, even

though the credentials be regular in form (I, 135-138).
The Speaker has frequently declined to administer the oath in cases where-
in the House has, by its action, indicated that he should not do so (I, 139,
140). And in case of doubt he has waited the instruction of the House
(1, 396; VI, 11). There has been discussion as to the competency of a Speaker
pro tempore to administer the oath (I, 170), and in the absence of the
Speaker a Member-elect waited until the Speaker should be present (I,
179), but in 1920 a Speaker pro tempore whose designation by the Speaker
had been approved by the House, administered the oath to a Member (VI,
20). The House may authorize the Speaker to administer the oath to a
Member away from the House (I, 169), or may, in such a case, authorize
another than the Speaker to administer the oath (1, 170; VI, 14). For forms
used in this procedure see (VI, 14).
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Members-elect have been sworn at the beginning of a second session
§200. Administration before the ascertainment of a quorum (I_, 176-178), but
of the oath as related When the Clerk called the second session of the 87th
to the quorum. Congress to order, Members-elect were not sworn prior

to ascertainment of a quorum and election of Speaker
McCormack to succeed Speaker Rayburn, who had died during the sine
die adjournment (Jan. 10, 1962, p. 5). Members-elect have also been sworn
where a roll call or other ascertainment has shown the absence of a quorum
(1,178, 181, 182; VI, 21) but in one instance, however, the Speaker declined
to administer the oath under such circumstances (l1, 875).

A proposition to administer the oath to a Member is a matter of high
§201. Privilege of priv_ilege (VI, 14), and the oath ha_s been administered
administration of the during a call of the roll on a motion to agree to rules
oath. at the time of organization (I, 173; VI, 22), before the

reading of the Journal (I, 172), in the absence of a
quorum (VI, 22), on Calendar Wednesday (VI, 22), before a pending motion
to amend the Journal (I, 171), and after the previous question has been
ordered on a bill reported back to the House from the Committee of the
Whole (Oct. 3, 1969, p. 28487). A division being demanded on a resolution
for seating several claimants, the oath may be administered to each as
soon as his case is decided (I, 623). Where a Member-elect whose right
to a seat has been determined by the House presents himself to take the
oath, his right to be sworn is complete and cannot be deferred even by
a motion to adjourn (I, 622), but the Speaker has entertained the motion
to adjourn after adoption of a seating resolution but before the Member-
elect was present in the Chamber to take the oath (May 1, 1985, p. 10019).

The right of a Member-elect to take the oath is sometimes challenged
§202. Challenge of the an_d the Speak_er requests the Member-elect to_ stand
right to take the oath, aside temporarily (VI, 9-11, 174; V111, 3386). This usu-

ally occurs at the time of organization of the House.
The challenge proceeds from some Member, but the fact that he has not
yet taken the oath himself does not debar him from making the challenge
(1, 141). The Member challenging does so on his responsibility as a Member
or on the strength of documents (I, 448) or on both (I, 443, 474). And
where an objection was sustained neither by affidavit nor on the respon-
sibility of the Member objecting, the House declined to entertain it (I, 455).

It has been held, although not uniformly, that in cases where the right

. I of a Member-elect to take the oath is challenged, the
§203. Consideration of 3 N
an objection to the Speaker may direct the Member to stand aside tempo-
taking of the oath. rarily (I, 143-146, 474; VI, 9, 174; VIII, 3386). The

Member so challenged is not thereby deprived of any
right (I, 155). Similarly, the seating of a Member-elect does not prejudice
a pending contest, brought under the Federal Contested Elections Act (2
U.S.C. 381-396), over final right to the seat (Jan. 7, 1997, p. —). When
several are challenged and stand aside the question is first taken on the
Member-elect first required to stand aside (I, 147, 148). In 1861 it was
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held that the House might direct contested names to be passed over until
the other Members-elect had been sworn in (I, 154). Motions and debate
are in order on the questions involved in a challenge, and in a few cases
other business has intervened by unanimous consent (1, 149, 150). By unan-
imous consent the consideration of a challenge is sometimes deferred until
after the completion of the organization (I, 474), and by unanimous consent
also the House has sometimes proceeded to legislative business pending
consideration of the right of a Member to be sworn (I, 151-152).

Although the House has emphasized the impropriety of swearing in a
§204. Relation of Member w_ithout credent_ials (1, 162—1'68), yet it has
credentials to the been done in cases wherein the credentials are delayed
right to take the oath. Or lost and there is no doubt of the election (I, 85, 176—

178; VI, 12, 13), or where the governor of a State has
declined to give credentials to a person whose election was undoubted and
uncontested (I, 553). A certificate of election in due form having been filed,
the Clerk placed the name of the Member-elect on the roll, although he
was subsequently advised that a State Supreme Court had issued a writ
restraining the Secretary of State from issuing such certificate (Jan. 3,
1949, p. 8). Where the prima facie right is contested the Speaker declines
to administer the oath (I, 550), but the House admits on his prima facie
showing and without regard to final right a Member-elect from a recognized
constituency whose credentials are in due form and whose qualifications
are unquestioned (I, 528-534). If the status of the constituency is in doubt,
the House usually defers the oath (I, 361, 386, 448, 461). In the 99th Con-
gress, the House declined to give prima facie effect to a certificate of elec-
tion, the results of the election being in doubt, and referred the issue of
initial as well as final right to the Committee on House Administration
(H. Res. 1, Jan. 3, 1985, p. 380-7). After a recount of the votes was conducted
by that committee, the House on its recommendation declared the can-
didate without the certificate entitled to the seat (H. Res. 146, May 1,
1985, p. 9998). The House also may defer the oath when a question of
qualifications arises (I, 474), but it may investigate qualifications after
the oath is taken (I, 156-159, 420, 462, 481), and after investigation unseat
the Member by majority vote (1, 428).

Questions of sanity (I, 441) and loyalty (I, 448) seem to pertain to the
§205. Sanity and compet_er_lcy '_co take the oath rather than to the ques_tion
loyalty as related to O qualifications, although there has been not a little
the oath. debate on this subject (I, 479). In one case a Member-

elect who had not taken the oath, was excluded from
the House because of disloyalty, where the resolution of exclusion and the
committee report thereon concluded that he was ineligible to take a seat
as a Representative under the express provisions of section 3 of the 14th
amendment (VI, 56-59). This action by the House was cited in the Supreme
Court decision of Powell v. McCormack (395 U.S. 486, 545 fn. 83) which
denied the power of the House to exclude Members-elect by a majority
vote for other than failure to meet the express qualifications stated in
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the Constitution. In Bond v. Floyd, 385 U.S. 116 (1966), the Supreme Court
held that the exclusion by a State legislature of a member-elect of that
body was unconstitutional, where the legislature had asserted the power
to judge the sincerity with which the Member-elect could take the oath
to support the Constitution of the United States. In the 97th Congress,
the House declared vacant a seat where the Member-elect was unable to
take the oath because of illness, where the medical prognosis showed no
likelihood of improvement to permit the Member-elect to take the oath
or assume the duties of a Representative (H. Res. 80, Feb. 24, 1981, pp.
2916-18).

Decisions of the Supreme Court of the United States: McCulloch v. Mary-
land, 17 U.S. (4 Wheat.) 316 (1819); Ex parte Garland,
71 U.S. (4 Wall.) 333 (1867); Davis v. Beason, 133 U.S.
333 (1890); Mormon Church v. United States, 136 U.S.
1(1890).

§206. Decisions of the
Court.

ARTICLE VII.

The Ratification of the Conventions of nine
s207. ratification of - States, shall be sufficient for the
the conetitution-— Establishment of this Constitution
between the States so ratifying the Same.

DoNE in Convention by the Unanimous Consent
of the States present the Seventeenth Day of
September in the Year of our Lord one thou-
sand seven hundred and Eighty seven and of
the Independence of the United States of
America the Twelfth IN WiTNESS whereof We
have hereunto subscribed our Names,

Go WASHINGTON—Presidt,
and Deputy from Virginia.

[Signed also by the deputies of twelve States.]

New Hampshire.

JOHN LANGDON, NicHOLAS GILMAN.
Massachusetts.
NATHANIEL GORHAM, RuUFus KING.
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WM. SAML. JOHNSON,

ALEXANDER HAMILTON.

WiL: LIVINGSTON,
DAvID BREARLEY,

B FRANKLIN,
RoBT- MORRIS,
THoOs. FITZSIMONS,
JAMES WILSON,

GEO. READ,
JOHN DICKINSON,
JAco BrRooOM,

JAMES MCHENRY,
DaAN! CARROLL,

JOHN BLAIR,

WM. BLOUNT,
Hu WILLIAMSON,

J. RUTLEDGE,
CHARLES PINCKNEY,

WiLLIAM FEw,
Attest:

[ARTICLE VII]

Connecticut.

ROGER SHERMAN.

New York.

New Jersey.
WM. PATERSON,
JONA: DAYTON.
Pennsylvania.

THOMAS MIFFLIN,
GEO. CLYMER,
JARED INGERSOLL,
Gouv MORRIS.

Delaware.

GUNNING BEDFORD JUN,
RICHARD BASSETT.

Maryland.

DAN oF ST THos. JENIFER.

Virginia.
JAMES MADISON Jr.

North Carolina.

RicH'D. DOBBS SPAIGHT.

South Carolina.

§207

CHARLES COTESWORTH PINCKNEY,

PIERCE BUTLER.

Georgia.

ABR BALDWIN.

WiLLIAM JACKSON, Secretary.
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ARTICLES IN ADDITION TO, AND AMENDMENT OF,
THE CONSTITUTION OF THE UNITED STATES OF
AMERICA, PROPOSED BY CONGRESS, AND RATI-
FIED BY THE SEVERAL STATES PURSUANT TO
THE FIFTH ARTICLE OF THE ORIGINAL CONSTITU-
TIONI

AMENDMENT I.

Congress shall make no law respecting an es-
§208. Freedom of tablishment of religion, or prohibit-

religion, of speech,

and of peaceable ing the free exercise thereof; or
assembly. abridging the freedom of speech, or
of the press; or the right of the people peaceably
to assemble, and to petition the Government for
a redress of grievances.

AMENDMENT II.

A well regulated Militia being necessary to the
s200. Therightto SECUNIty of a free State, the right of
bear arms. the people to keep and bear arms,

shall not be infringed.

1The first ten amendments to the Constitution of the United States
were proposed to the legislatures of the several States by the First Con-
gress on September 25, 1789 (this date and the date succeeding amend-
ments were proposed is the date of final Congressional action—signature
by the presiding officer of the Senate—as is shown in the Senate Jour-
nals). They were ratified by the following States, on the dates shown,
and the notifications by the governors thereof of ratification were com-
municated by the President to Congress: New Jersey, November 20,
1789; Maryland, December 19, 1789; North Carolina, December 22, 1789;
South Carolina, January 19, 1790; New Hampshire, January 25, 1790;
Delaware, January 28, 1790; New York, February 27, 1790; Pennsylva-
nia, March 10, 1790; Rhode Island, June 7, 1790; Vermont, November 3,
1791; and Virginia, December 15, 1791. Ratification was completed on
December 15, 1791. The amendments were subsequently ratified by Mas-
sachusetts, March 2, 1939; Georgia, March 18, 1939; and Connecticut,
April 19, 1939.
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AMENDMENT I11.

No soldier shall, in time of peace be quartered
s210. Quarteringof 1IN @NY house, without the consent
soldiersinhowes of the Owner, nor in time of war,
but in a manner to be prescribed by law.

AMENDMENT IV.

The right of the people to be secure in their
s211. security rom  PEFSONS, houses, papers, and effects,
unieasonable searches against unreasonable searches and

seizures, shall not be violated, and
no Warrants shall issue, but upon probable
cause, supported by Oath or affirmation, and
particularly describing the place to be searched,

and the persons or things to be seized.

AMENDMENT V.

No person shall be held to answer for a cap-
s212 securityasto  1tal, or otherwise infamous crime,
ooy unless on a presentment or indict-

ment of a Grand Jury, except in
cases arising in the land or naval forces, or in
the Militia, when in actual service in time of
War or public danger; nor shall any person be
subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled
in any Criminal Case to be a witness against
himself; nor be deprived of life, liberty, or prop-
erty, without due process of law; nor shall pri-
vate property be taken for public use, without
just compensation.
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AMENDMENT VI.

In all criminal prosecutions, the accused shall
s213 Right o trial by €NJOY the right to a speedy and pub-
Juy and o conront lic trial, by an impartial jury of the
testimony. State and district wherein the
crime shall have been committed, which district
shall have been previously ascertained by law,
and to be informed of the nature and cause of
the accusation; to be confronted with the wit-
nesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have
the Assistance of Counsel for his defence.

AMENDMENT VII.

In suits at common law, where the value in
sauauywiatin - Controversy shall exceed twenty
susatcommon 2w gollars, the right of trial by jury
shall be preserved, and no fact tried by a jury
shall be otherwise re-examined in any Court of
the United States, than according to the rules of
the common law.

AMENDMENT VIII.

s215. Excessive bail or  EXCESSIVE  bail shall not be re-
fines and cruel guired, nor excessive fines imposed,
punishments

prohibited. nor cruel and unusual punishments
inflicted.
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AMENDMENT IX.

§216. Rights reserved The enumeration in the Constitu-
to the people. tion, of certain rights, shall not be
construed to deny or disparage others retained
by the people.

AMENDMENT X.

The powers not delegated to the United States
s217. powers reserved DY the Constitution, nor prohibited
1o the States. by it to the States, are reserved to
the States respectively, or to the people.

AMENDMENT XI.2

The Judicial power of the United States shall
sai. exentof e NOt De construed to extend to any
Judictal power suit in law or equity, commenced or
prosecuted against one of the United States by
Citizens of another State, or by Citizens or Sub-
jects of any Foreign State.

2The 11th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the Third Congress
on March 11, 1794; and was declared in a message from the President
to Congress dated the 8th of January, 1798, to have been ratified by the
legislatures of three-fourths of the States. The dates of ratification were:
New York, March 27, 1794; Rhode Island, March 31, 1794; Connecticut,
May 8, 1794; New Hampshire, June 16, 1794; Massachusetts, June 26,
1794; Vermont, October 28, 1794; Virginia, November 18, 1794; Georgia,
November 29, 1794; Kentucky, December 7, 1794; Maryland, December
26, 1794; Delaware, January 23, 1795; and North Carolina, February 7,
1795. Ratification was completed on February 7, 1795. The amendment
was subsequently ratified by South Carolina on December 4, 1797. New
Jersey and Pennsylvania did not take action on the amendment.
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AMENDMENT XI1.3

The Electors shall meet in their respective
s210. meeting of the ~ States, and vote by ballot for Presi-
secoreand 4 dent and Vice-President, one of
countoftheirvotes.  ywhom, at least, shall not be an in-
habitant of the same state with themselves; they
shall name in their ballots the person voted for
as President, and in distinct ballots the person
voted for as Vice-President, and they shall make
distinct lists of all persons voted for as Presi-
dent, and of all persons voted for as Vice-Presi-
dent, and the number of votes for each, which
lists they shall sign and certify, and transmit
sealed to the seat of the government of the Unit-
ed States, directed to the President of the Sen-
ate;—The President of the Senate shall, in pres-
ence of the Senate and House of Representa-
tives, open all the certificates and the votes shall
then be counted;— * * *

3The 12th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the Eighth Congress
on December 12, 1803, in lieu of the original third paragraph of the first
section of the second article, and was declared in a proclamation of the
Secretary of State, dated the 25th of September, 1804, to have been rati-
fied by the legislatures of three-fourths of the States. The dates of ratifi-
cation were: North Carolina, December 21, 1803; Maryland, December
24, 1803; Kentucky, December 27, 1803; Ohio, December 30, 1803; Vir-
ginia, December 31, 1803; Pennsylvania, January 5, 1804; Vermont, Jan-
uary 30, 1804; New York, February 10, 1804; New Jersey, February 22,
1804; Rhode Island, March 12, 1804; South Carolina, May 15, 1804,
Georgia, May 19, 1804; New Hampshire, June 15, 1804. Ratification was
completed on June 15, 1804. The amendment was subsequently ratified
by Tennessee on July 27, 1804. The amendment was rejected by Dela-
ware, January 18, 1804; Massachusetts, February 3, 1804; and by Con-
necticut at its session begun May 10, 1804.
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The electoral count occurs in the Hall of the House (111, 1819) at 1 p.m.
§220. The slsctoral on the sixth day of January succeeding every meeting
count. of electors (3 U.S.C. 15). However, the date for the 1957

count was changed to Monday, January 7 (P.L. 84-436);
the date for the 1985 count was changed to Monday, January 7 (P.L. 98—
456); the date for the 1989 count was changed to Wednesday, January
4 (P.L. 100-646); and the date for the 1997 count was changed to Thursday,
January 9 (P.L. 104-296). While a law prescribes in detail the procedure
at the count, the two Houses by concurrent resolution provide for the meet-
ing to count the vote, for the appointment of tellers and for the declaration
of the state of the vote (111, 1961). Under the law governing the proceedings,
the two Houses divide to consider objections to the counting of any electoral
vote (3 U.S.C. 15; Jan. 6, 1969, pp. 145-47); and when they have divided,
a motion in the House to lay the objection on the table is not in order
(Jan. 6, 1969; pp. 169-72). The Vice President-elect, as Speaker of the
House, has participated in the ceremonies (VI, 446). See Deschler’s Prece-
dents, vol. 3, ch. 10 for discussion of the electoral college and the counting
of electoral votes by the House and Senate.

* * * The person having the greatest number
s221 eectionsof O votes for President, shall be the
President and Vice- H H
P,Z;dﬁmﬁyth;e_ President, if such number be a ma-
House and Senate in - jority of the whole number of Elec-
certain cases. R R

tors appointed; and if no person
have such majority, then from the persons hav-
ing the highest numbers not exceeding three on
the list of those voted for as President, the
House of Representatives shall choose imme-
diately, by ballot, the President. But in choosing
the President, the votes shall be taken by states,
the representation from each state having one
vote; a quorum for this purpose shall consist of
a member or members from two-thirds of the
states, and a majority of all the states shall be
necessary to a choice. And if the House of Rep-
resentatives shall not choose a President when-
ever the right of choice shall devolve upon them,
before the fourth day of March next following,

then the Vice-President shall act as President,
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as in the case of the death or other constitu-
tional disability of the President. The person
having the greatest number of votes as Vice-
President, shall be the Vice-President, if such
number be a majority of the whole number of
Electors appointed, and if no person have a ma-
jority, then from the two highest numbers on the
list, the Senate shall choose the Vice-President;
a quorum for the purpose shall consist of two-
thirds of the whole number of Senators, and a
majority of the whole number shall be necessary
to a choice. But no person constitutionally ineli-
gible to the office of President shall be eligible to
that of Vice-President of the United States.

The 20th amendment to the Constitution has clarified some of the provi-
I sions of the 12th amendment. In 1801 (111, 1983), the

§222. History of . . -
original provision for House of Representatives chose a President under arti-

failure of electoral cle 11, section 1, clause 3 (see §152a, supra), the con-
college to choose. stitutional provision superseded by the 12th amend-
ment.

In 1825 the House elected a President under the 12th amendment (11,
) 1985); and in 1837 the Senate elected a Vice-President
§223. Occasions of

election by House and (I I, 1941)'
Senate after 1803.

AMENDMENT XI11.4

SeEcTION 1. Neither slavery nor involuntary
s224. pronibition of ~ SEFVItude, except as a punishment

slavery and

imvolntary servitude, 1OF CFime  whereof the _party shall
have been duly convicted, shall

4The 13th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 38th Congress,
on February 1, 1865, and was declared, in a proclamation of the Sec-
retary of State, dated the 18th of December 1865, to have been ratified
by the legislatures of twenty-seven of the thirty-six States. The dates of
ratification were: Illinois, February 1, 1865; Rhode Island, February 2,
1865; Michigan, February 2, 1865; Maryland, February 3, 1865; New
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exist within the United States, or any place sub-
ject to their jurisdiction.

SEcTION 2. Congress shall have power to en-
force this article by appropriate legislation.

AMENDMENT XIV.5

SecTION 1. All persons born or naturalized in
sz citizenship:~~ the United States, and subject to
o of cniens. € jurisdiction thereof, are citizens

of the United States and of the

York, February 3, 1865; Pennsylvania, February 3, 1865; West Virginia,
February 3, 1865; Missouri, February 6, 1865; Maine, February 7, 1865;
Kansas, February 7, 1865; Massachusetts, February 7, 1865; Virginia,
February 9, 1865; Ohio, February 16, 1865; Indiana, February 13, 1865;
Nevada, February 16, 1865; Louisiana, February 17, 1865; Minnesota,
February 23, 1865; Wisconsin, February 24, 1865; Vermont, March 9,
1865; Tennessee, April 7, 1865; Arkansas, April 14, 1865; Connecticut,
May 4, 1865; New Hampshire, July 1, 1865; South Carolina, November
13, 1865; Alabama, December 2, 1865; North Carolina, December 4,
1865; and Georgia, December 6, 1865. Ratification was completed on De-
cember 6, 1865. The amendment was subsequently ratified by Oregon,
December 8, 1865; California, December 19, 1865; Florida, December 28,
1865 (Florida again ratified on June 9, 1868, upon its adoption of a new
constitution); lowa, January 15, 1866; New Jersey, January 23, 1866
(after having rejected the amendment on March 16, 1865); Texas, Feb-
ruary 18, 1870; Delaware, February 12, 1901 (after having rejected the
amendment on February 8, 1865); Kentucky, March 30, 1976 (after hear-
ing rejected the amendment on February 24, 1865). The amendment was

rejected by Mississippi, December 4, 1865.
5The 14th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 39th Congress,
on June 15, 1866. On July 20, 1868, the Secretary of State issued a proc-
lamation that the 14th amendment was a part of the Constitution if
withdrawals of ratification were ineffective. On July 21, 1868, Congress
adopted and transmitted to the Department of State a concurrent resolu-
tion declaring that “the legislatures of the States of Connecticut, Ten-
nessee, New Jersey, Oregon, Vermont, New York, Ohio, Illinois, West
Virginia, Kansas, Maine, Nevada, Missouri, Indiana, Minnesota, New
Hampshire, Massachusetts, Nebraska, lowa, Arkansas, Florida, North
Carolina, Alabama, South Carolina, and Louisiana, being three-fourths
Continued
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State wherein they reside. No State shall make
or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United
States; nor shall any State deprive any person of
life, liberty, or property, without due process of
law; nor deny to any person within its jurisdic-
tion the equal protection of the laws.

and more of the several States of the Union, have ratified the fourteenth
article of amendment to the Constitution of the United States, duly pro-
posed by two-thirds of each House of the Thirty-ninth Congress: There-
fore Resolved, That said fourteenth article is hereby declared to be a part
of the Constitution of the United States, and it shall be duly promul-
gated as such by the Secretary of State.” The Secretary of State accord-
ingly issued a proclamation, dated July 28, 1868, declaring that the pro-
posed 14th amendment had been ratified, in the manner hereafter men-
tioned, by the legislatures of 28 States. The dates of ratification were:
Connecticut, June 30, 1866; New Hampshire, July 6, 1866; Tennessee,
July 18, 1866; New Jersey, September 11, 1866 (subsequently, on Feb-
ruary 20, 1868, the legislature rescinded its ratification, and on March
24, 1868, readopted its resolution of rescission over the Governor’s veto);
Oregon, September 19, 1866; New York, January 10, 1867; Ohio, Janu-
ary 11, 1867 (subsequently rescinded its ratification on January 13,
1868); Illinois, January 15, 1867; West Virginia, January 16, 1867,
Michigan, January 16, 1867; Minnesota, January 16, 1867; Kansas, Jan-
uary 17, 1867; Maine, January 19, 1867; Nevada, January 22, 1867; Indi-
ana, January 23, 1867; Missouri, January 25, 1867; Pennsylvania, Feb-
ruary 6, 1867; Rhode Island, February 7, 1867; Wisconsin, February 13,
1867; Massachusetts, March 20, 1867; Nebraska, June 15, 1867; lowa,
March 16, 1868; Arkansas, April 6, 1868; Florida, June 9, 1868; North
Carolina, July 4, 1868 (after having rejected the amendment December
14, 1866); Louisiana, July 9, 1868 (after having rejected the amendment
February 6, 1867); South Carolina, July 9, 1868 (after having rejected
the amendment December 20, 1866). Ratification was completed on July
9, 1868. The amendment was subsequently ratified by Alabama, July 13,
1868; Georgia, July 21, 1868 (after having rejected it on November 9,
1866); Virginia, October 8, 1869 (after having rejected it on January 9,
1867); Mississippi, January 17, 1870; Texas, February 18, 1870 (after
having rejected it on October 27, 1866); Delaware, February 12, 1901
(after having rejected it on February 8, 1867); Maryland, April 4, 1959
(after having rejected it on March 23, 1867); California, May 6, 1959;
Kentucky, March 30, 1976 (after having rejected it on January 10, 1867).
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SECTION 2. Representatives shall be appor-
s226. apportionment  tiONEd @among the several States ac-
ofrepresemation: — cording to their respective numbers,
counting the whole number of persons in each
State, excluding Indians not taxed. But when
the right to vote at any election for the choice of
electors for President and Vice President of the
United States, Representatives in Congress, the
Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to
any of the male inhabitants of such State, being
twenty-one years of age, and citizens of the
United States, or in any way abridged, except
for participation in rebellion, or other crime, the
basis of representation therein shall be reduced
in the proportion which the number of such
male citizens shall bear to the whole number of
male citizens twenty-one years of age in such
State.

There has been a readjustment of House representation each ten years
) except during the period 1911 to 1929 (VI, 41; footnote).

§227. Law governing 5
the establishment of  From March 4, 1913, permanent House membership
districts. has remained fixed at 435 (VI, 40, 41; 37 Stat. 13). Upon
admission of Alaska and Hawaii to state-hood, total
membership was temporarily increased to 437 until the next reapportion-
ment (72 Stat. 339, 345; 73 Stat. 8). Congress has by law provided for
automatic apportionment of the 435 Representatives among the States ac-
cording to each census including and after that of 1950 (2 U.S.C. 2a). The
Apportionment Act formerly provided that the districts in a State were
to be composed of contiguous and compact territory containing as nearly
as practicable an equal number of inhabitants (I, 303; VI, 44); but subse-
quent apportionment Acts, those of 1929 (46 Stat. 26) and 1941 (55 Stat.
761), omitted such provisions (see Wood v. Broom, 287 U.S. 1 (1932)). Con-
gress has by law provided that for the 91st and subsequent Congresses
each State entitled to more than one Representative shall establish a num-
ber of districts equal to the number of such Representatives, and that Rep-
resentatives shall be elected only from the single-Member districts so estab-
lished. (Hawaii and New Mexico were excepted from the operation of this
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statute for the elections to the 91st Congress by Public Law 90-196; see
2 U.S.C. 2c¢). After any apportionment, until a State is redistricted in a
manner provided by its own law and in compliance with the Congressional
mandate, the question of whether its Representatives shall be elected by
districts, at large, or by a combination of both, is determined by the Appor-
tionment Act of 1941 (2 U.S.C. 2a). See Deschler’s Precedents, vol. 2, ch.
8 for apportionment and districting.

The House has always seated Members elected at large in the States,
§228. Questions as to although the law required election by districts (I, 310,
elections. 519). Questions have arisen from time to time when

a vacancy has occurred soon after a change in districts,
with the resulting question whether the vacancy should be filled by election
in the old or new district (I, 311, 312, 327). The House has declined to
interfere with the act of a State in changing the boundaries of a district
after the apportionment has been made (1, 313).

The Attorney General has stated that all Indians are subject to taxation.
39 Op. Att'y Gen. 518 (1940).

The Supreme Court has ruled that Congressional districts must be as
§220. Requirement equally populated as practicable. Wesberry v. Sanders,
that districts be 376 U.S. 1 (1964); Kirkpatrick v. Preisler, 385 U.S. 450
equally populated. (1967). The Court has made clear that variances in pop-

ulation among Congressional districts within a State
may be considered de minimis only if they cannot practicably be avoided.
If such variances, no matter how mathematically miniscule, could have
been reduced or eliminated by a good faith effort, then they may be justified
only on the basis of a consistent, rational State policy. Karcher v. Daggett,
462 U.S. 725 (1983). The Court has also made evident that it will take
judicial review of a claims that apportionment schemes lack consistent,
rational bases. Davis v. Bandemer, 478 U.S. 109 (1986) (holding political
gerrymandering complaint justiciable under equal protection clause).

SEcTION 3. No person shall be a Senator or
20 Loyaityassa Representative in Congress, or elec-
duatification of tor of President and Vice President,
Representatives. or hold any office, civil or military,
under the United States, or under any State,
who, having previously taken an oath, as a
member of Congress, or as an officer of the Unit-
ed States, or as a member of any State legisla-
ture, or as an executive or judicial officer of any
State, to support the Constitution of the United
States, shall have engaged in insurrection or re-
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bellion against the same, or given aid or comfort
to the enemies thereof. But Congress may by a
vote of two-thirds of each House, remove such
disability.

Congress has by law removed generally the disabilities arising from the

§231. Removal of Civil War (30 Stat. L., p. 432). Soon after the war var-

disabilities and ious questions arose under this section (I, 386, 393, 455,
questions as to seating 456). For disloyalty to the United States, for giving aid
a Member-elect. and comfort to a public enemy, for publication of expres-

sions hostile to the Government a Member-elect was
denied a seat in the House (VI, 56, 58). As to the meaning of the words
“aid or comfort” as used in the 14th amendment (VI, 57).

SECTION 4. The validity of the public debt of
s22 validiy ot the  the United States, authorized by
nationaldebteteJaw, including debts incurred for
payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not
be questioned. But neither the United States nor
any State shall assume or pay any debt or obli-
gation incurred in aid of insurrection or rebel-
lion against the United States, or any claim for
the loss or emancipation of any slave; but all
such debts, obligations and claims shall be held
illegal and void.

§233. Enforcement of SEcTION 5. The Congress shall
the Lthamendment. hgye power to enforce, by appro-
priate legislation, the provisions of this article.

Congress may legislate under this section to protect voting rights by
pre-empting state qualifications for electors which are discriminatory
(Katzenbach v. Morgan, 384 U.S. 641 (1966)), and may lower the voting
age in federal (but not State) elections (Oregon v. Mitchell, 400 U.S. 112
(1970)).
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AMENDMENT XV.6

SEcTION 1. The right of citizens of the United
s2u. sutfrage not o States to vote shall not be denied or
e opeoedterree - abridged by the United States or by

any State on account of race, color,
or previous condition of servitude.

SEcTION 2. The Congress shall have power to
enforce this article by appropriate legislation.

6The 15th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 40th Congress
on February 26, 1869, and was declared, in a proclamation of the Sec-
retary of State, dated March 30, 1870, to have been ratified by the legis-
latures of twenty-nine of the thirty-seven States. The dates of these rati-
fications were: Nevada, March 1, 1869; West Virginia, March 3, 1869;
North Carolina, March 5, 1869; Illinois, March 5, 1869; Louisiana, March
5, 1869; Michigan, March 8, 1869; Wisconsin, March 9, 1869; Maine,
March 11, 1869; Massachusetts, March 12, 1869; Arkansas, March 15,
1869; South Carolina, March 15, 1869; Pennsylvania, March 25, 1869;
New York, April 14, 1869 (subsequently “withdrew” its consent to the
ratification on January 5, 1870 but rescinded this action on March 30,
1970); Indiana, May 14, 1869; Connecticut, May 19, 1869; Florida, June
14, 1869; New Hampshire, July 1, 1869; Virginia, October 8, 1869; Ver-
mont, October 20, 1869; Alabama, November 16, 1869; Missouri, January
7, 1870 (Missouri had ratified the first section of the 15th amendment
on March 1, 1869, but had failed to include in its ratification the second
section of the amendment); Minnesota, January 13, 1870; Mississippi,
January 17, 1870; Rhode Island, January 18, 1870; Kansas, January 19,
1870; Ohio, January 27, 1870 (after having rejected the amendment
April 30, 1869); Georgia, February 2, 1870; lowa, February 3, 1870. Rati-
fication was completed on February 3, 1870, unless the withdrawal of
ratification by New York was effective; in which event ratification was
completed on February 17, 1870, when ratified by Nebraska. The amend-
ment was subsequently ratified by Texas, February 18, 1870; New Jer-
sey, February 15, 1871 (after having rejected it on February 7, 1870);
Delaware, February 12, 1901 (after having rejected it on March 18,
1869); Oregon, February 24, 1959; California, April 3, 1962 (after having
rejected it on January 28, 1870); Maryland, May 7, 1973 (after having
rejected it on February 4, 26, 1870); Kentucky, March 30, 1976 (after
having rejected it on March 11, 12, 1869); and Tennessee, April 2, 1997,
(after having rejected it on November 16, 1869).
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AMENDMENT XVI.7

The Congress shall have power to lay and col-
§235. Taxes on lect taxes on incomes, from what-
neomes ever source derived, without appor-
tionment among the several States, and without
regard to any census or enumeration.

7The 16th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 61st Congress
on July 16, 1909, and was declared, in a proclamation of the Secretary
of State dated February 25, 1913, to have been ratified by the legisla-
tures of thirty-six of the forty-eight States. The dates of ratification were:
Alabama, August 10, 1909; Kentucky, February 8, 1910; South Carolina,
February 19, 1910; Illinois, March 1, 1910; Mississippi, March 7, 1910;
Oklahoma, March 10, 1910; Maryland, April 8, 1910; Georgia, August 3,
1910; Texas, August 16, 1910; Ohio, January 19, 1911; Idaho, January
20, 1911; Oregon, January 23, 1911; Washington, January 26, 1911;
Montana, January 30, 1911; Indiana, January 30, 1911; California, Janu-
ary 31, 1911; Nevada, January 31, 1911; South Dakota, February 3,
1911; Nebraska, February 9, 1911; North Carolina, February 11, 1911;
Colorado, February 15, 1911; North Dakota, February 17, 1911; Kansas,
February 18, 1911; Michigan, February 23, 1911; lowa, February 24,
1911; Missouri, March 16, 1911; Maine, March 31, 1911; Tennessee,
April 7, 1911; Arkansas, April 22, 1911 (after having rejected it at the
session begun January 9, 1911); Wisconsin, May 26, 1911; New York,
July 12, 1911; Arizona, April 6, 1912; Minnesota, June 11, 1912; Louisi-
ana, June 28, 1912; West Virginia, January 31, 1913; Delaware, Feb-
ruary 3, 1913; Wyoming, February 3, 1913; New Mexico, February 3,
1913. Ratification was completed on February 3, 1913. The amendment
was subsequently ratified by New Jersey, February 4, 1913; Vermont,
February 19, 1913 (after having rejected the amendment January 17,
1911); Massachusetts, March 4, 1913; New Hampshire, March 7, 1913
(after having rejected the amendment March 2, 1911). The amendment
was rejected by Rhode Island, April 29, 1910; Utah, March 9, 1911; Con-
necticut, June 28, 1911; and Florida, May 31, 1913. Pennsylvania and
Virginia did not complete action.
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AMENDMENT XVI1.8

(See Article 1, Section 3.)

The Senate of the United States shall be com-
§236. Election of posed of two Senators from each

Senators by direct

voto. State, elected by the people thereof,

for six years; and each Senator
shall have one vote. The electors in each State
shall have the qualifications requisite for elec-
tors of the most numerous branch of the State
legislatures.

When vacancies happen in the representation
of any State in the Senate, the executive author-
ity of such State shall issue writs of election to
fill such vacancies: Provided, That the legisla-
ture of any State may empower the executive

8The 17th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 62d Congress on
May 15, 1912, and was declared, in a proclamation by the Secretary of
State dated May 31, 1913, to have been ratified by the legislatures of
thirty-six of the forty-eight States. The dates of ratification were: Massa-
chusetts, May 22, 1912; Arizona, June 3, 1912; Minnesota, June 10,
1912; New York, January 15, 1913; Kansas, January 17, 1913; Oregon,
January 23, 1913; North Carolina, January 25, 1913; California, January
28, 1913; Michigan, January 28, 1913; lowa, January 30, 1913; Montana,
January 30, 1913; Idaho, January 31, 1913; West Virginia, February 4,
1913; Colorado, February 5, 1913; Nevada, February 6, 1913; Texas, Feb-
ruary 7, 1913; Washington, February 7, 1913; Wyoming, February 8,
1913; Arkansas, February 11, 1913; Maine, February 11, 1913; Illinois,
February 13, 1913; North Dakota, February 14, 1913; Wisconsin, Feb-
ruary 18, 1913; Indiana, February 19, 1913; New Hampshire, February
19, 1913; Vermont, February 19, 1913; South Dakota, February 19, 1913;
Oklahoma, February 24, 1913; Ohio, February 25, 1913; Missouri, March
7, 1913; New Mexico, March 13, 1913; Nebraska, March 14, 1913; New
Jersey, March 17, 1913; Tennessee, April 1, 1913; Pennsylvania, April 2,
1913; Connecticut, April 8, 1913. Ratification was completed on April 8,
1913. The amendment was subsequently ratified by Louisiana, June 11,
1914. The amendment was rejected by Utah, February 26, 1913; Dela-
ware, March 18, 1913. Alabama, Florida, Georgia, Rhode Island, and
South Carolina did not complete action.
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thereof to make temporary appointments until
the people fill the vacancies by election as the
legislature may direct.

This amendment shall not be so construed as
to affect the election or term of any Senator cho-
sen before it becomes valid as part of the Con-
stitution.

Senator Rebecca L. Felton, appointed during the recess of the Senate
- . on October 3, 1922, to fill a vacancy, was the first
§237. Filling vacancies L
in the Senate. woman to sit in the Senate (VI, 156). Senator Walter
F. George was elected to fill the vacancy on Novem-
ber 7, 1922. Mrs. Felton took the oath of office on November 21, 1922,
and Senator George took the oath November 22, 1922 (VI, 156). Discus-
sion as to the term of service of a Senator appointed by a State executive
to fill a vacancy (VI, 156).
The right of an elector to vote for a Senator is fundamentally derived
I from the United States Constitution (United States v.
§238. Qualifications of ) i
electors. Aczel 219 F.2d 917 (1915)) and may not be denied in
a discriminatory fashion (Chapman v. King, 154 F.2d
460 (1946), cert. denied, 327 U.S. 800 (1946); Forssenius v. Harman, 235
F. Supp. 66 (1964), affd., 380 U.S. 529 (1965)).

AMENDMENT XVII1.°

[See Amendment XXI, repealing this Amendment]

SEcTION 1. [After one year from the ratifica-
s2a0 pronibiion o £10N OF this article the manufacture,
mtoxieating llawers sale, or transportation of intoxicat-

9The 18th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 65th Congress
on December 18, 1917, and was declared in a proclamation by the Sec-
retary of State dated January 29, 1919, to have been ratified by the leg-
islatures of thirty-six of the forty-eight States. The dates of these ratifi-
cations were: Mississippi, January 8, 1918; Virginia, January 11, 1918;
Kentucky, January 14, 1918; North Dakota, January 25, 1918; South
Carolina, January 29, 1918; Maryland, February 13, 1918; Montana,
February 19, 1918; Texas, March 4, 1918; Delaware, March 18, 1918;
South Dakota, March 20, 1918; Massachusetts, April 2, 1918; Arizona,
May 24, 1918; Georgia, June 26, 1918; Louisiana, August 3, 1918; Flor-
Continued
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ing liquors within, the importation thereof into,
or the exportation thereof from the United
States and all territories subject to the jurisdic-
tion thereof for beverage purposes is hereby pro-
hibited.

SECTION 2. The Congress and the several
States shall have concurrent power to enforce
this article by appropriate legislation.

SecTioN 3. This article shall be inoperative
unless it shall have been ratified as an amend-
ment to the Constitution by the legislatures of
the several States, as provided in the Constitu-
tion, within seven years from the date of the
submission hereof to the States by the Con-
gress.]

ida, December 3, 1918; Michigan, January 2, 1919; Ohio, January 7,
1919; Oklahoma, January 7, 1919; Idaho, January 8, 1919; Maine, Janu-
ary 8, 1919; West Virginia, January 9, 1919; California, January 13,
1919; Tennessee, January 13, 1919; Washington, January 13, 1919; Ar-
kansas, January 14, 1919; Kansas, January 14, 1919; Alabama, January
15, 1919; Colorado, January 15, 1919; lowa, January 15, 1919; New
Hampshire, January 15, 1919; Oregon, January 15, 1919; Nebraska, Jan-
uary 16, 1919; North Carolina, January 16, 1919; Utah, January 16,
1919; Missouri, January 16, 1919; Wyoming, January 16, 1919. Ratifica-
tion was completed on January 16, 1919. The amendment was subse-
quently ratified by Minnesota, January 17, 1919; Wisconsin, January 17,
1919; New Mexico, January 20, 1919; Nevada, January 21, 1919; New
York, January 29, 1919; Vermont, January 29, 1919; Pennsylvania, Feb-
ruary 25, 1919; Connecticut, May 6, 1919; and New Jersey, March 9,
1922. Rhode Island rejected the amendment.
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AMENDMENT XIX.10

The right of citizens of the United States to
§240. Women's vote shall not be denied or abridged
suffrage. by the United States or by any

State on account of sex.

Congress shall have power to enforce this arti-

cle by appropriate legislation.

10The 19th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 66th Congress
on June 5, 1919, and was declared in a proclamation by the Secretary
of State dated August 26, 1920, to have been ratified by the legislatures
of thirty-six of the forty-eight States. The dates of these ratifications
were: lllinois, June 10, 1919 (and that State readopted its resolution of
ratification June 17, 1919); Michigan, June 10, 1919; Wisconsin, June 10,
1919; Kansas, June 16, 1919; New York, June 16, 1919; Ohio, June 16,
1919; Pennsylvania, June 24, 1919; Massachusetts, June 25, 1919; Texas,
June 28, 1919; lowa, July 2, 1919; Missouri, July 3, 1919; Arkansas, July
28, 1919; Montana, August 2, 1919; Nebraska, August 2, 1919; Min-
nesota, September 8, 1919; New Hampshire, September 10, 1919; Utah,
October 2, 1919; California, November 1, 1919; Maine, November 5,
1919; North Dakota, December 1, 1919; South Dakota, December 4, 1919;
Colorado, December 15, 1919; Kentucky, January 6, 1920; Rhode Island,
January 6, 1920; Oregon, January 13, 1920; Indiana, January 16, 1920;
Wyoming, January 27, 1920; Nevada, February 7, 1920; New Jersey,
February 9, 1920; Idaho, February 11, 1920; Arizona, February 12, 1920;
New Mexico, February 21, 1920; Oklahoma, February 28, 1920; West
Virginia, March 10, 1920; Washington, March 22, 1920; Tennessee, Au-
gust 28, 1920. Ratification was completed on August 28, 1920. The
amendment was subsequently ratified by Connecticut, September 14,
1920 (and that State reaffirmed on September 21, 1920); Vermont, Feb-
ruary 8, 1921; Delaware, March 6, 1923 (after having rejected the
amendment on June 2, 1920); Maryland, March 29, 1941 (after having
rejected the amendment on February 24, 1920; ratification certified Feb-
ruary 25, 1958); Virginia, February 21, 1952 (after having rejected the
amendment February 12, 1920); Alabama, September 8, 1953 (after hav-
ing rejected the amendment September 22, 1919); Florida, May 13, 1969;
South Carolina, July 1, 1969 (after having rejected the amendment on
January 28, 1920); Georgia, February 20, 1970 (after having rejected the
amendment on July 24, 1919); Louisiana, June 11, 1970 (after having re-
jected it on July 1, 1920); North Carolina, May 6, 1971; Mississippi,
March 22, 1984 (after having rejected the amendment on March 29,
1920).
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AMENDMENT XX.11

SeEcCTION 1. The terms of the President and
s2a1. commencement - VICE€ President shall end at noon on
e e the 20th day of January, and the
Representatives. terms of Senators and Representa-
tives at noon on the 3d day of January, of the
years in which such terms would have ended if
this article had not been ratified; and the terms
of their successors shall then begin.

11The 20th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 72d Congress,
on March 3, 1932, and was declared in a proclamation by the Secretary
of State dated February 6, 1933, to have been ratified by the legislatures
of thirty-six of the forty-eight States. The dates of these ratifications
were: Virginia, March 4, 1932; New York, March 11, 1932; Mississippi,
March 16, 1932; Arkansas, March 17, 1932; Kentucky, March 17, 1932;
New Jersey, March 21, 1932; South Carolina, March 25, 1932; Michigan,
March 31, 1932; Maine, April 1, 1932; Rhode Island, April 14, 1932; Illi-
nois, April 21, 1932; Louisiana, June 22, 1932; West Virginia, July 30,
1932; Pennsylvania, August 11, 1932; Indiana, August 15, 1932; Texas,
September 7, 1932; Alabama, September 13, 1932; California, January 4,
1933; North Carolina, January 5, 1933; North Dakota, January 9, 1933;
Minnesota, January 12, 1933; Montana, January 13, 1933; Nebraska,
January 13, 1933; Oklahoma, January 13, 1933; Arizona, January 13,
1933; Kansas, January 16, 1933; Oregon, January 16, 1933; Wyoming,
January 19, 1933; Delaware, January 19, 1933; Washington, January 19,
1933; South Dakota, January 20, 1933; Tennessee, January 20, 1933;
lowa, January 20, 1933; lIdaho, January 21, 1933; New Mexico, January
21, 1933; Ohio, January 23, 1933; Utah, January 23, 1933; Missouri,
January 23, 1933; Georgia, January 23, 1933. Ratification was completed
on January 23, 1933. The amendment was subsequently ratified by Mas-
sachusetts, January 24, 1933; Wisconsin, January 24, 1933; Colorado,
January 24, 1933; Nevada, January 26, 1933; Connecticut, January 27,
1933; New Hampshire, January 31, 1933; Vermont, February 2, 1933;
Maryland, March 24, 1933; Florida, April 26, 1933.

The ratification of this amendment to the Constitution shortened the
first term of President Franklin D. Roosevelt and Vice President John N.
Garner, and the terms of all Senators and Representatives of the 73d
Congress.
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SEcCTION 2. The Congress shall assemble at
§242. Meeting of least once in every year, and such
congress meeting shall begin at noon on the
3d day of January, unless they shall by law ap-
point a different day.

Prior to the ratification of the 20th amendment Congress met on the
first Monday in December as provided in article I, section 4, of the Constitu-
tion. For discussion of the term of Congress prior to and pursuant to the
20th amendment, see §6, supra (accompanying art. I, sec. 2, cl. 1), and
Deschler’s Precedents, vol. 1, ch. 1.

Pursuant to section 2 of the 20th amendment, a regular session of a
Congress must begin at noon on January 3 of every year unless Congress
sets a different date by law, and if the House is in session at that time
the Speaker declares the House adjourned sine die without a motion from
the floor, in order that the next regular session of that Congress, or the
first session of the next Congress (as the case may be) may assemble at
noon on that day (Jan. 3, 1981, p. 3774; Jan. 3, 1996, p. —).

Since ratification, laws appointing a different day for assembling have

s been enacted as follows: Public Law 74-120, Jan. 5,
§243. Laws appointing ) _
different day for 1937; Public Law 77-395, Jan. 5, 1942; Public Law 77—
convening. 819, Jan. 6, 1943; Public Law 78-210, Jan. 10, 1944;
Public Law 79-289, Jan. 14, 1946; Public Law 80-358,
Jan. 6, 1948; Public Law 82-244, Jan. 8, 1952; Public Law 83-199, Jan.
6, 1954; Public Law 83-700, Jan. 5, 1955; Public Law 85-290, Jan. 7, 1958;
Public Law 85-819, Jan. 7, 1959; Public Law 86-305, Jan. 6, 1960; Public
Law 87-348, Jan. 10, 1962; Public Law 87-864, Jan. 9, 1963; Public Law
88-247, Jan. 7, 1964; Public Law 88-649, Jan. 4, 1965; Public Law 89-
340, Jan. 10, 1966; Public Law 89-704, Jan. 10, 1967; Public Law 90—
230, Jan. 15, 1968; Public Law 91-182, Jan. 19, 1970; Public Law 91—
643, Jan. 21, 1971; Public Law 92-217, Jan. 18, 1972; Public Law 93—
196, Jan. 21, 1974; Public Law 93-553, Jan. 14, 1975; Public Law 94—
186, Jan. 19, 1976; Public Law 94-494, Jan. 4, 1977; Public Law 95-594,
Jan. 15, 1979; Public Law 96-566, Jan. 5, 1981; Public Law 97-133, Jan.
25, 1982; Public Law 98-179, Jan. 23, 1984; Public Law 99-379, Jan. 21,
1986; Public Law 99-613, Jan. 6, 1987; Public Law 100-229, Jan. 25, 1988;
Public Law 101-228, Jan. 23, 1990; Public Law 102-475, Jan. 5, 1993;
Public Law 103-395, Jan. 4, 1995; Public Law 104-296, Jan. 7, 1997.

SecTION 3. If, at the time fixed for the begin-

§244. Death or ning of the term of the President,
deualificaion ot the President elect shall have died,

the Vice President elect shall be-
come President. If a President shall not have
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been chosen before the time fixed for the begin-
ning of his term, or if the President elect shall
have failed to qualify, then the Vice President
elect shall act as President until a President
shall have qualified; and the Congress may by
law provide for the case wherein neither a Presi-
dent elect nor a Vice President elect shall have
qualified, declaring who shall then act as Presi-
dent, or the manner in which one who is to act
shall be selected, and such person shall act ac-
cordingly until a President or Vice President
shall have qualified.

Congress provided by law in 1947 for the performance of the duties of
the President in case of removal, death, resignation or
§245. Statutory . . . . .
succession and the inability, both of the President and Vice President (3
25th amendment. U.S.C. 19). Earlier succession statutes covering the pe-
riods 1792-1886 and 1887-1948 can be found in 18
Stat. 21, and 24 Stat. 1, respectively. Also see the 25th amendment to
the Constitution, relating to vacancies in the office of Vice President and
Presidential inability.
Prior to the 20th amendment there was no provision in the Constitution
to take care of a case wherein the President elect was disqualified or had
died.

SEcTION 4. The Congress may by law provide
su6. congressto~ 10F the case of the death of any of
D o e cursthe persons from whom the House
among those ffom  of Representatives may choose a
a President. President whenever the right of

choice shall have devolved upon
them, and for the case of the death of any of the
persons from whom the Senate may choose a
Vice President whenever the right of choice shall
have devolved upon them.

The above section changes the 12th amendment insofar as it gives Con-
gress the power to provide by law the manner in which the House should
proceed in the event no candidate had a majority and one of the three
highest on the list of those voted for as President had died.
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SECTION 5. Sections 1 and 2 shall take effect
on the 15th day of October following the ratifica-
tion of this article.

SECTION 6. This article shall be inoperative
unless it shall have been ratified as an amend-
ment to the Constitution by the legislatures of
three-fourths of the several States within seven
years from the date of its submission.

AMENDMENT XXIl.12

SEcTION 1. The eighteenth article of amend-
§247. Repeal of ment to the Constitution of the
prohibition- United States is hereby repealed.

SECTION 2. The transportation or importation
s248. Transportation 1IN0 any State, Territory, or posses-
nto states prohibited“sjon of the United States for deliv-

12The 21st amendment to the Constitution of the United States was
proposed to conventions of the several States by the 72d Congress on
February 20, 1933, and was declared in a proclamation by the Acting
Secretary of State dated December 5, 1933, to have been ratified by con-
ventions in thirty-six of the forty-eight States. The dates of these ratifica-
tions were: Michigan, April 10, 1933; Wisconsin, April 25, 1933; Rhode
Island, May 8, 1933; Wyoming, May 25, 1933; New Jersey, June 1, 1933;
Delaware, June 24, 1933; Massachusetts, June 26, 1933; Indiana, June
26, 1933; New York, June 27, 1933; lllinois, July 10, 1933; lowa, July
10, 1933; Connecticut, July 11, 1933; New Hampshire, July 11, 1933;
California, July 24, 1933; West Virginia, July 25, 1933; Arkansas, Au-
gust 1, 1933; Oregon, August 7, 1933; Alabama, August 8, 1933; Ten-
nessee, August 11, 1933; Missouri, August 29, 1933; Arizona, September
5, 1933; Nevada, September 5, 1933; Vermont, September 23, 1933; Colo-
rado, September 26, 1933; Washington, October 3, 1933; Minnesota, Oc-
tober 10, 1933; Idaho, October 17, 1933; Maryland, October 18, 1933; Vir-
ginia, October 25, 1933; New Mexico, November 2, 1933; Florida, Novem-
ber 14, 1933; Texas, November 24, 1933; Kentucky, November 27, 1933;
Ohio, December 5, 1933; Pennsylvania, December 5, 1933; Utah, Decem-
ber 5, 1933. The amendment was subsequently ratified by Maine on De-
cember 6, 1933; Montana, August 6, 1934. The convention held in the
State of South Carolina on December 4, 1933, rejected the 21st amend-
ment.
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ery or use therein of intoxicating liquors, in vio-
lation of the laws thereof, is hereby prohibited.

SecTioN 3. This article shall be inoperative
unless it shall have been ratified as an amend-
ment to the Constitution by conventions in the
several States, as provided in the Constitution,
within seven years from the date of the submis-
sion hereof to the States by the Congress.

AMENDMENT XXI1.13

SecTION 1. No person shall be elected to the
s240. Noperson shall. - Office of the President more than

be elected President

more than twice. twice, and no person who has held

the office of President, or acted as
President, for more than two years of a term to
which some other person was elected President

13The 22d amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 80th Congress
on March 24, 1947, and was declared by the Administrator of General
Services, in a proclamation dated March 1, 1951, to have been ratified
by the legislatures of thirty-six of the forty-eight States. The dates of
these ratifications were: Maine, March 31, 1947; Michigan, March 31,
1947; lowa, April 1, 1947; Kansas, April 1, 1947; New Hampshire, April
1, 1947; Delaware, April 2, 1947; Illinois, April 3, 1947; Oregon, April 3,
1947; Colorado, April 12, 1947; California, April 15, 1947; New Jersey,
April, 15, 1947; Vermont, April 15, 1947; Ohio, April 16, 1947; Wisconsin,
April 16, 1947; Pennsylvania, April 29, 1947; Connecticut, May 21, 1947,
Missouri, May 22, 1947; Nebraska, May 23, 1947; Virginia, January 28,
1948; Mississippi, February 12, 1948; New York, March 9, 1948; South
Dakota, January 21, 1949; North Dakota, February 25, 1949; Louisiana,
May 17, 1950; Montana, January 25, 1951; Indiana, January 29, 1951;
Idaho, January 30, 1951; New Mexico, February 12, 1951; Wyoming,
February 12, 1951; Arkansas, February 15, 1951; Georgia, February 17,
1951; Tennessee, February 20, 1951; Texas, February 22, 1951; Nevada,
February 26, 1951; Utah, February 26, 1951; Minnesota, February 27,
1951. Ratification was completed February 27, 1951. The amendment
was subsequently ratified by North Carolina, February 28, 1951; South
Carolina, March 13, 1951; Maryland, March 14, 1951; Florida, April 16,
1951; Alabama, May 4, 1951.
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shall be elected to the office of the President
more than once. But this Article shall not apply
to any person holding the office of President
when this Article was proposed by the Congress,
and shall not prevent any person who may be
holding the office of President, or acting as
President, during the term within which this Ar-
ticle becomes operative from holding the office of
President or acting as President during the re-
mainder of such term.

SEcTION 2. This article shall be inoperative
unless it shall have been ratified as an amend-
ment to the Constitution by the legislatures of
three-fourths of the several States within seven
years from the date of its submission to the
States by the Congress.

AMENDMENT XXI11.14

SECTION 1. The District constituting the seat
s250. representation OF Government of the United States

in the Electoral

Collegeto_the District Sha“ appOInt in SUCh manner aS the
of Columbia. Congress may dlreCt

14The 23d amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 86th Congress
on June 17, 1960, and was declared by the Administrator of General
Services, in a proclamation dated April 3, 1961, to have been ratified by
the legislatures of thirty-nine of the fifty States. The dates of these ratifi-
cations were: Hawaii, June 23, 1960; Massachusetts, August 22, 1960;
New Jersey, December 19, 1960; New York, January 17, 1961; California,
January 19, 1961; Oregon, January 27, 1961; Maryland, January 30,
1961; Idaho, January 31, 1961; Maine, January 31, 1961; Minnesota,
January 31, 1961; New Mexico, February 1, 1961; Nevada, February 2,
1961; Montana, February 26, 1961; Colorado, February 8, 1961; Wash-
ington, February 9, 1961; West Virginia, February 9, 1961; Alaska, Feb-
ruary 10, 1961; Wyoming, February 13, 1961; South Dakota, February
14, 1961; Delaware, February 20, 1961; Utah, February 21, 1961; Wis-
Continued
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A number of electors of President and Vice
President equal to the whole number of Senators
and Representatives in Congress to which the
District would be entitled if it were a State, but
in no event more than the least populous State;
they shall be in addition to those appointed by
the States, but they shall be considered, for the
purposes of the election of President and Vice
President, to be electors appointed by a State;
and they shall meet in the District and perform
such duties as provided by the twelfth article of
amendment.

SEcTION 2. The Congress shall have power to
enforce this article by appropriate legislation.

AMENDMENT XXIV.15

SecTION 1. The right of citizens of the United
5251 Right o vote not States to vote in any primary or
e other election for President or Vice

President, for electors for President

consin, February 21, 1961; Pennsylvania, February 28, 1961; Indiana,
March 3, 1961; North Dakota, March 3, 1961; Tennessee, March 6, 1961;
Michigan, March 8, 1961; Connecticut, March 9, 1961; Arizona, March
10, 1961; Illinois, March 14, 1961; Nebraska, March 15, 1961; Vermont,
March 15, 1961; lowa, March 16, 1961; Missouri, March 20, 1961; Okla-
homa, March 21, 1961; Rhode Island, March 22, 1961; Kansas, March 29,
1961; and Ohio, March 29, 1961. Ratification was completed March 29,
1961. The amendment was subsequently ratified by New Hampshire on
March 30, 1961 (when that State annulled and then repeated its ratifica-
tion of March 29, 1961). Arkansas rejected the amendment January 24,
1961.

15The 24th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 87th Congress
on August 28, 1962, and was declared by the Administrator of General
Services, in a proclamation dated February 4, 1964, to have been ratified
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or Vice President, or for Senator or Representa-
tive in Congress, shall not be denied or abridged
by the United States or any State by reason of
failure to pay any poll tax or other tax.

Harman v. Forssenius, 380 U.S. 528 (1965); Harper v. Virginia State
Board of Elections, 383 U.S. 663 (1966).

SEcTION 2. The Congress shall have power to
enforce this article by appropriate legislation.

AMENDMENT XXV.16

SEcTION 1. In case of the removal of the Presi-
§252. Presidential dent from office or of his death or

succession and

inability. resignation, the Vice President
shall become President.

by the legislatures of thirty-eight of the fifty States. The dates of these
ratifications were: Illinois, November 14, 1962; New Jersey, December 3,
1962; Oregon, January 25, 1963; Montana, January 28, 1963; West Vir-
ginia, February 1, 1963; New York, February 4, 1963; Maryland, Feb-
ruary 6, 1963; California, February 7, 1963; Alaska, February 11, 1963;
Rhode Island, February 14, 1963; Indiana, February 19, 1963; Utah, Feb-
ruary 20, 1963; Michigan, February 20, 1963; Colorado, February 21,
1963; Ohio, February 27, 1963; Minnesota, February 27, 1963; New Mex-
ico, March 5, 1963; Hawaii, March 6, 1963; North Dakota, March 7,
1963; ldaho, March 8, 1963; Washington, March 14, 1963; Vermont,
March 15, 1963; Nevada, March 19, 1963; Connecticut, March 20, 1963;
Tennessee, March 21, 1963; Pennsylvania, March 25, 1963; Wisconsin,
March 26, 1963; Kansas, March 28, 1963; Massachusetts, March 28,
1963; Nebraska, April 4, 1963; Florida, April 18, 1963; lowa, April 24,
1963; Delaware, May 1, 1963; Missouri, May 13, 1963; New Hampshire,
June 12, 1963; Kentucky, June 27, 1963; Maine, January 16, 1964; and
South Dakota, January 23, 1964. Ratification was completed on January

23, 1964. Mississippi rejected the amendment on December 20, 1962.
16The 25th amendment to the Constitution of the United States was
proposed to the legislatures of the several States by the 89th Congress
on July 7, 1965, and was declared by the Administrator of General Serv-
ices, in a proclamation dated February 23, 1967, to have been ratified by
the legislatures of thirty-nine of the fifty States. The dates of these ratifi-
cations were: Nebraska, July 12, 1965; Wisconsin, July 13, 1965; Okla-
homa, July 16, 1965; Massachusetts, August 9, 1965; Pennsylvania, Au-
Continued
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SECTION 2. Whenever there is a vacancy in the
s253 confirmation by  Office  Of the Vice President, the

House and Senate of

nominee to fillvice _ PYESIdeNnt shall nominate a Vice
presidential vacaney.  President  who shall take office
upon confirmation by a majority vote of both
Houses of Congress.

SecTION 3. Whenever the President transmits
§254. President's to the President pro tempore of the

declaration of

disability. Senate and the Speaker of the

House of Representatives his writ-
ten declaration that he is unable to discharge
the powers and duties of his office, and until he
transmits to them a written declaration to the
contrary, such powers and duties shall be dis-
charged by the Vice President as Acting Presi-
dent.

gust 18, 1965; Kentucky, September 15, 1965; Arizona, September 22,
1965; Michigan, October 5, 1965; Indiana, October 20, 1965; California,
October 21, 1965; Arkansas, November 4, 1965; New Jersey, November
29, 1965; Delaware, December 7, 1965; Utah, January 17, 1966; West
Virginia, January 20, 1966; Maine, January 24, 1966; Rhode Island, Jan-
uary 28, 1966; Colorado, February 3, 1966; New Mexico, February 3,
1966; Kansas, February 8, 1966; Vermont, February 10, 1966; Alaska,
February 18, 1966; Idaho, March 2, 1966; Hawaii, March 3, 1966; Vir-
ginia, March 8, 1966; Mississippi, March 10, 1966; New York, March 14,
1966; Maryland, March 23, 1966; Missouri, March 30, 1966; New Hamp-
shire, June 13, 1966; Louisiana, July 5, 1966; Tennessee, January 12,
1967; Wyoming, January 25, 1967; lowa, January 26, 1967; Washington,
January 26, 1967; Oregon, February 2, 1967; Minnesota, February 10,
1967; Nevada, February 10, 1967. Ratification was completed February
10, 1967. The amendment was subsequently ratified by Connecticut, Feb-
ruary 14, 1967; Montana, February 15, 1967; South Dakota, March 6,
1967; Ohio, March 7, 1967; Alabama, March 14, 1967; North Carolina,
March 22, 1967; Illinois, March 22, 1967; Texas, April 25, 1967; Florida,
May 25, 1967.
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SECTION 4. Whenever the Vice President and
s255 Determination @ Majority of either the principal of-
eavie  Ticers of the executive departments
Preientasacting - or of such other body as Congress

may by law provide, transmit to the
President pro tempore of the Senate and the
Speaker of the House of Representatives their
written declaration that the President is unable
to discharge the powers and duties of his office,
the Vice President shall immediately assume the
powers and duties of the office as Acting Presi-
dent.

Thereafter, when the President transmits to
the President pro tempore of the Senate and the
Speaker of the House of Representatives his
written declaration that no inability exists, he
shall resume the powers and duties of his office
unless the Vice President and a majority of ei-
ther the principal officers of the executive de-
partment or of such other body as Congress may
by law provide, transmit within four days to the
President pro tempore of the Senate and the
Speaker of the House of Representatives their
written declaration that the President is unable
to discharge the powers and duties of his office.
Thereupon Congress shall decide the issue, as-
sembling within forty-eight hours for that pur-
pose if not in session. If the Congress, within
twenty-one days after receipt of the latter writ-
ten declaration, or, if Congress is not in session,
within twenty-one days after Congress is re-
quired to assemble, determines by two-thirds
vote of both Houses that the President is unable
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to discharge the powers and duties of his office,
the Vice President shall continue to discharge
the same as Acting President; otherwise, the
President shall resume the powers and duties of
his office.

Congress has twice performed its responsibility under section two of the

25th amendment. On October 13, 1973, the Speaker

§256. Instances where

House and Senate laid before the House a message from President Nixon
have confirmed transmitting his nomination of Gerald R. Ford, Rep-
nominee as Vice resentative and Minority Leader in the House of Rep-
President.

resentatives, to be Vice President of the United States,
Vice President Agnew having resigned on October 10, 1973. The Speaker
referred the nomination to the Committee on the Judiciary, which under
clause 1(m)(15) of rule X has jurisdiction over messages and matters relat-
ing to Presidential succession (Oct. 13, 1973, p. 34032). The nomination
of Mr. Ford to be Vice President was confirmed by the Senate on November
27, 1973 (p. 38225) and by the House on December 6, 1973 (p. 39900),
and Vice President Ford was sworn in in the Chamber of the House of
Representatives on December 6 (p. 39925). Subsequently, President Nixon
resigned from office by delivering his written resignation into the office
of the Secretary of State, pursuant to 3 U.S.C. 20, on August 9, 1974.
Pursuant to section one of the 25th amendment, Vice President Ford be-
came President, and was sworn in in the East Room at the White House.
He nominated Nelson A. Rockefeller to be Vice President which nomination
was received in the House of Representatives and referred to the Commit-
tee on the Judiciary on August 20, 1974; the nomination was confirmed
by the Senate on December 10, 1974 (p. 38936) and by the House on Decem-
ber 19, 1974 (p. 41516), and Vice President Rockefeller was sworn in in
the Senate Chamber on December 19, 1974 (p. 41181). On both instances,
the House received the message from the Senate, announcing that body’s
confirmation of the nominee for Vice President, following the vote on con-
firmation by the House. On July 15, 1985 (pp. 18955-56) the Speaker laid
before the House two communications from the President of the United
States advising (1) of the President’s temporary period of incapacity of
discharging the Constitutional powers and duties of the Office of President
and directing that the Vice President discharge those duties in his stead
and (2) a subsequent Presidential determination of his ability to resume
those powers and duties.
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AMENDMENT XXVI.17

SEcTION 1. The right of citizens of the United
sas7.rightovote  States, who are eighteen years of

extended to persons

wyearsofageor  8J€ OF older, to vote shall not be de-
older. nied or abridged by the United
States or by any State on account of age.
SEcTION 2. The Congress shall have power to
enforce this article by appropriate legislation.

17The 26th amendment to the Constitution was proposed by the Con-
gress on March 23, 1971. It was declared, in a certificate of the Adminis-
trator of General Services, dated July 5, 1971, to have been ratified by
the legislatures of 39 of the 50 States. The dates of ratification were:
Connecticut, March 23, 1971; Delaware, March 23, 1971; Minnesota,
March 23, 1971; Tennessee, March 23, 1971; Washington, March 23,
1971; Hawaii, March 24, 1971; Massachusetts, March 24, 1971; Montana,
March 29, 1971; Arkansas, March 30, 1971; Idaho, March 30, 1971; lowa,
March 30, 1971; Nebraska, April 2, 1971; New Jersey, April 3, 1971,
Kansas, April 7, 1971; Michigan, April 7, 1971; Alaska, April 8, 1971,
Maryland, April 8, 1971; Indiana, April 8, 1971; Maine, April 9, 1971;
Vermont, April 16, 1971; Louisiana, April 17, 1971; California, April 19,
1971; Colorado, April 27, 1971; Pennsylvania, April 27, 1971; Texas,
April 27, 1971; South Carolina, April 28, 1971; West Virginia, April 28,
1971; New Hampshire, May 13, 1971; Arizona, May 14, 1971; Rhode Is-
land, May 27, 1971; New York, June 2, 1971; Oregon, June 4, 1971; Mis-
souri, June 14, 1971; Wisconsin, June 22, 1971; Illinois, June 29, 1971,
Alabama, June 30, 1971; Ohio, June 30, 1971; North Carolina, July 1,
1971; Oklahoma, July 1, 1971.

Ratification was completed on July 1, 1971.

The amendment was subsequently ratified by Virginia, July 8, 1971;
Wyoming, July 8, 1971; Georgia, October 4, 1971.
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AMENDMENT XXVI1.18

No law, varying the compensation for the serv-
szse. Timing of law  1C€S OF the Senators and Represent-

varying Congressional

compensation. atives, shall take effect, until an
election of Representatives shall
have intervened.

To quell speculation over the efficacy of a ratification process spanning
two centuries, the House adopted a concurrent resolution declaring the
ratification of the amendment (H. Con. Res. 320, 102d Cong., May 19,
1992, p. —). The Senate adopted both a separate concurrent resolution
and a simple resolution making similar declarations (S. Con. Res. 120 and
S. Res. 298, 102d Cong., May 20, 1992, p. —). Neither House considered
the concurrent resolution of the other. For a concurrent resolution declar-
ing the ratification of the 14th amendment, see July 21, 1868. For opinions
of the Supreme Court concerning the duration of the ratification process
and the contemporaneity of State ratifications, see Dillon v. Gloss, 256
U.S. 368 (1921), and Coleman v. Miller, 307 U.S. 433 (1939).

18The 27th amendment to the Constitution was proposed on September
25, 1789. It was declared to have been ratified by the legislatures of 39
of the 50 States in a certificate of the Archivist dated May 18, 1992. The
dates of ratification were: Maryland, December 19, 1789; North Carolina,
December 22, 1789; South Carolina, January 19, 1790; Delaware, Janu-
ary 28, 1790; Vermont, November 3, 1791; Virginia, December 15, 1791,
Ohio, May 6, 1873; Wyoming, March 6, 1978; Maine, April 27, 1983; Col-
orado, April 22, 1984; South Dakota, February 21, 1985; New Hamp-
shire, March 7, 1985; Arizona, April 3, 1985; Tennessee, May 23, 1985;
Oklahoma, July 10, 1985; New Mexico, February 14, 1986; Indiana, Feb-
ruary 24, 1986; Utah, February 25, 1986; Arkansas, March 6, 1987; Mon-
tana, March 17, 1987; Connecticut, May 13, 1987; Wisconsin, July 15,
1987; Georgia, February 2, 1988; West Virginia, March 10, 1988; Louisi-
ana, July 7, 1988; lowa, February 9, 1989; Idaho, March 23, 1989; Ne-
vada, April 26, 1989; Alaska, May 6, 1989; Oregon, May 19, 1989; Min-
nesota, May 22, 1989; Texas, May 25, 1989; Kansas, April 5, 1990; Flor-
ida, May 31, 1990; North Dakota, March 25, 1991; Alabama, May 5,
1992; Missouri, May 5, 1992; Michigan, May 7, 1992; and New Jersey,
May 7, 1992.

Ratification was completed on May 7, 1992. The amendment was sub-
sequently ratified by Illinois, May 12, 1992; and California, June 26,
1992.
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JEFFERSON’'S MANUAL OF PARLIAMENTARY
PRACTICE1?

SEC. I.—IMPORTANCE OF ADHERING TO RULES.

Mr. Onslow, the ablest among the Speakers of
s283 rules as relaed tNE HOUSE of Commons, used to say,

to the privileges of

inorities. “It was a maxim he had often heard
when he was a young man, from old

1Jefferson’'s Manual was prepared by Thomas Jefferson for his own
guidance as President of the Senate in the years of his Vice Presidency,
from 1797 to 1801. In 1837 the House, by rule which still exists, provided
that the provisions of the Manual should “govern the House in all cases
to which they are applicable and in which they are not inconsistent with
the standing rules and orders of the House and joint rules of the Senate
and House of Representatives.” Rule XLII; §938, infra. In 1880 the com-
mittee which revised the Rules of the House declared in their report that
the Manual, “compiled as it was for the use of the Senate exclusively and
made up almost wholly of collations of English parliamentary practice
and decisions, it was never especially valuable as an authority in the
House of Representatives, even in its early history, and for many years
past has been rarely quoted in the House” (V, 6757). This statement, al-
though sanctioned by high authority, is extreme, for in certain parts of
the Manual are to be found the foundations of some of the most impor-
tant portions of the House’s practice.

The Manual is regarded by English parliamentar-
if;tnj:;“:f”“a' 82 jans as the best statement of what the law of Par-
parliamentary law. liament was at the time Jefferson wrote it. Jefferson

himself says, in the preface of the work:

“l could not doubt the necessity of quoting the sources of my informa-
tion, among which Mr. Hatsel's most valuable book is preeminent; but
as he has only treated some general heads, | have been obliged to recur
to other authorities in support of a number of common rules of practice,
to which his plan did not descend. Sometimes each authority cited sup-
ports the whole passage. Sometimes it rests on all taken together. Some-
times the authority goes only to a part of the text, the residue being in-

Continued
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and experienced Members, that nothing tended
more to throw power into the hands of adminis-
tration, and those who acted with the majority
of the House of Commons, than a neglect of, or
departure from, the rules of proceeding; that
these forms, as instituted by our ancestors, oper-
ated as a check and control on the actions of the
majority, and that they were, in many instances,
a shelter and protection to the minority, against
the attempts of power.” So far the maxim is cer-
tainly true, and is founded in good sense, that as
it is always in the power of the majority, by
their numbers, to stop any improper measures
proposed on the part of their opponents, the only
weapons by which the minority can defend
themselves against similar attempts from those
in power are the forms and rules of proceeding

ferred from known rules and principles. For some of the most familiar
forms no written authority is or can be quoted, no writer having sup-
posed it necessary to repeat what all were presumed to know. The state-
ment of these must rest on their notoriety.

“lI am aware that authorities can often be produced in opposition to the
rules which | lay down as parliamentary. An attention to dates will gen-
erally remove their weight. The proceedings of Parliament in ancient
times, and for a long while, were crude, multiform, and embarrassing.
They have been, however, constantly advancing toward uniformity and
accuracy, and have now attained a degree of aptitude to their object be-
yond which little is to be desired or expected.

“Yet | am far from the presumption of believing that | may not have
mistaken the parliamentary practice in some cases, and especially in
those minor forms, which, being practiced daily, are supposed known to
everybody, and therefore have not been committed to writing. Our re-
sources in this quarter of the globe for obtaining information on that part
of the subject are not perfect. But | have begun a sketch, which those
who come after me will successively correct and fill up, till a code of rules
shall be formed for the use of the Senate, the effects of which may be
accuracy in business, economy of time, order, uniformity, and impartial-

ity.”
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which have been adopted as they were found
necessary, from time to time, and are become
the law of the House, by a strict adherence to
which the weaker party can only be protected
from those irregularities and abuses which these
forms were intended to check, and which the
wantonness of power is but too often apt to sug-
gest to large and successful majorities, 2 Hats.,
171, 172.

And whether these forms be in all cases the
sas. Necessity o MOSE rational or not is really not of
rules of action. so great importance. It is much
more material that there should be a rule to go
by than what that rule is; that there may be a
uniformity of proceeding in business not subject
to the caprice of the Speaker or captiousness of
the members. It is very material that order, de-

Jefferson also says in his preface, as to the source most desirable at
that time from which to draw principles of procedure:

. “But to what system of rules is he to recur, as sup-
$286. Relations of the ) atary to those of the Senate? To this there can
parliamentary law to )
the early practice of D€ but one answer: To the system of regulations
Congress. adopted for the government of some one of the par-

liamentary bodies within these States, or of that
which has served as a prototype to most of them. This last is the model
which we have all studied, while we are little acquainted with the modi-
fications of it in our several States. It is deposited, too, in publications
possessed by many, and open to all. Its rules are probably as wisely con-
structed for governing the debates of a deliberative body, and obtaining
its true sense, as any which can become known to us; and the acquies-
cence of the Senate, hitherto, under the references to them, has given
them the sanction of the approbation.”

Those portions of the Manual which refer exclusively to Senate proce-
dure or which refer to English practice wholly inapplicable to the House
of Representatives have been omitted. Paragraphs from the Constitution
of the United States have also been omitted, as the Constitution is print-
ed in full in this volume.
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cency, and regularity be preserved in a dignified
public body. 2 Hats., 149.

* * * * *

SEC. IIl.—PRIVILEGE.

The privileges of members of Parliament, from
s2a7. privieges ot~ SMNall and obscure beginnings, have
mombers of been advancing for centuries with a

firm and never vyielding pace.
Claims seem to have been brought forward from
time to time, and repeated, till some example of
their admission enabled them to build law on
that example. We can only, therefore, state the
points of progression at which they now are. It
is now acknowledged, 1st. That they are at all
times exempted from question elsewhere, for
anything said in their own House; that during
the time of privilege, 2d. Neither a member him-
self, his, order H. of C. 1663, July 16, wife, nor
his servants (familiares sui), for any matter of
their own, may be, Elsynge, 217; 1 Hats., 21; 1
Grey’s Deb., 133, arrested on mesne process, in
any civil suit: 3d. Nor be detained under execu-
tion, though levied before time of privilege: 4th.
Nor impleaded, cited, or subpoenaed in any
court: 5th. Nor summoned as a witness or juror:
6th. Nor may their lands or goods be distrained:
7th. Nor their persons assaulted, or characters
traduced. And the period of time covered by
privilege, before and after the session, with the
practice of short prorogations under the conniv-
ance of the Crown, amounts in fact to a perpet-
ual protection against the course of justice. In
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one instance, indeed, it has been relaxed by the
10 G. 3, c. 50, which permits judiciary proceed-
ings to go on against them. That these privileges
must be continually progressive, seems to result
from their rejecting all definition of them; the
doctrine being, that “their dignity and independ-
ence are preserved by keeping their privileges
indefinite; and that ‘the maxims upon which
they proceed, together with the method of pro-
ceeding, rest entirely in their own breast, and
are not defined and ascertained by any particu-
lar stated laws.”” 1 Blackst., 163, 164.

It was probably from this view of the en-
sas. priviege o CFOAching character of privilege that
Mempers ofconaress the framers of our Constitution, in
Constitution. their care to provide that the laws
shall bind equally on all, and especially that
those who make them shall not exempt them-
selves from their operation, have only privileged
“Senators and Representatives” themselves from
the single act of “arrest in all cases except trea-
son, felony, and breach of the peace, during their
attendance at the session of their respective
Houses, and in going to and returning from the
same, and from being questioned in any other
place for any speech or debate in either House.”
Const. U.S. Art I, Sec. 6. Under the general au-
thority “to make all laws necessary and proper
for carrying into execution the powers given
them,” Const. U.S., Art. I, Sec. 8, they may pro-
vide by law the details which may be necessary
for giving full effect to the enjoyment of this
privilege. No such law being as yet made, it
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seems to stand at present on the following
ground: 1. The act of arrest is void, ab initio. 2
Stra., 989. 2. The member arrested may be dis-
charged on motion, 1 Bl., 166; 2 Stra., 990; or by
habeas corpus under the Federal or State au-
thority, as the case may be; or by a writ of privi-
lege out of the chancery, 2 Stra., 989, in those
States which have adopted that part of the laws
of England. Orders of the House of Commons,
1550, February 20. 3. The arrest being unlawful,
is a trespass for which the officer and others
concerned are liable to action or indictment in
the ordinary courts of justice, as in other cases
of unauthorized arrest. 4. The court before
which the process is returnable is bound to act
as in other cases of unauthorized proceeding,
and liable, also, as in other similar cases, to
have their proceedings stayed or corrected by
the superior courts.

The time necessary for going to, and returning
s280. Priviege as o TFOM,  Congress, not being defined,
goimg andreturning- it will, of course, be judged of in
every particular case by those who will have to
decide the case. While privilege was understood
in England to extend, as it does here, only to ex-
emption from arrest, eundo, morando, et
redeundo, the House of Commons themselves de-
cided that “a convenient time was to be under-
stood.” (1580,) 1 Hats., 99, 100. Nor is the law
so strict in point of time as to require the party
to set out immediately on his return, but allows
him time to settle his private affairs, and to pre-
pare for his journey; and does not even scan his
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road very nicely, nor forfeit his protection for a
little deviation from that which is most direct;
some necessity perhaps constraining him to it. 2
Stra., 986, 987.

This privilege from arrest, privileges, of
s200. Privilege ot COUFSE, against all process the dis-
Hete ot ot obedience to which is punishable by
e an attachment of the person; as a

subpoena ad respondendum, or
testificandum, or a summons on a jury; and with
reason, because a Member has superior duties to
perform in another place. When a Representa-
tive is withdrawn from his seat by summons, the
40,000 people whom he represents lose their
voice in debate and vote, as they do on his vol-
untary absence; when a Senator is withdrawn by
summons, his State loses half its voice in debate
and vote, as it does on his voluntary absence.
The enormous disparity of evil admits no com-
parison.

The House has decided that the summons of a court to Members to attend
§201a Attitude of the and testify const_ltuted a breach of privilege, and di-
House as to demands  Fected them to disregard the mandate (111, 2661); but
of the courts. in other cases wherein Members informed the House

that they had been summoned before the District Court
of the United States for the District of Columbia or other courts, the House
authorized them to respond (111, 2662; Feb. 23, 1948, p. 1557; Mar. 5, 1948,
p. 2224; Apr. 8, 1948, p. 4264; Apr. 12, 1948, p. 4347; Apr. 14, 1948, p.
4461; Apr. 15, 1948, p. 4529; Apr. 28, 1948, p. 5009; May 6, 1948, pp.
5433, 5451; Feb. 2, 1950, p. 1399; Apr. 4, 1951, p. 3320; Apr. 9, 1951,
p. 3525; Apr. 12, 1951, pp. 3751, 3752; Apr. 13, 1951, p. 3915; June 4,
1951, p. 6084; June 22, 1951, p. 7001; Sept. 18, 1951, p. 11571; Sept. 27,
1951, p. 12292; Mar. 5, 1953, p. 1658; Mar. 18, 1953, p. 2085; Mar. 11,
1954, p. 3102; July 19, 1954, p. 10904; Apr. 9, 1956, p. 5970; Apr. 10,
1956, p. 5991). The House, however, has declined to make a general rule
permitting Members to waive their privilege, preferring that the Member
in each case should apply for permission (111, 2660). Also in maintenance
of its privilege the House has refused to permit the Clerk or other officers
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to produce in court, in obedience to a summons, an original paper from
the files, but has given the court facilities for making copies (l11, 2664,
2666; Apr. 15, 1948, p. 4552; Apr. 29, 1948, pp. 5161, 5162; May 6, 1948,
p. 5432; Jan. 18, 1950, p. 565; Feb. 8, 1950, p. 1695; Feb. 13, 1950, p.
1765; Sept. 22, 1950, p. 15636; Apr. 6, 1951, p. 3403; Apr. 12, 1951, p.
3800; Oct. 20, 1951, p. 13777; Jan. 22, 1953, p. 498; May 25, 1953, p.
5523; Jan. 28, 1954, pp. 964-65; Feb. 25, 1954, pp. 2281-82; July 1, 1955,
pp. 9818-19; Apr. 12, 1956, p. 6258; Apr. 24, 1958, p. 7262; Apr. 29, 1958,
p. 7636; Sept. 16, 1974, p. 31123; Jan. 19, 1977, pp. 1728-29), but on one
occasion, where the circumstances warranted such action, the Clerk was
permitted to respond and take with him certified copies of certain docu-
ments described in the subpoena (H. Res. 601, Oct. 29, 1969, p. 32005);
and on the rare occasions where the House has permitted the production
of an original paper from its files, it has made explicit provision for its
return (H. Res. 1022, 1023, Jan. 16, 1968, pp. 80-81; H. Res. 1429, July
27, 1976, pp. 24089-90). No officer or employee, except by authority of
the House, should produce before any court a paper from the files of the
House, nor furnish a copy of any paper except by authority of the House
or a statute (111, 2663; VI, 587; Apr. 15, 1948, p. 4552; Apr. 30, 1948,
pp. 5161, 5162; May 6, 1948, p. 5432; Jan. 18, 1950, p. 565; Feb. 8, 1950,
p. 1695; Feb. 13, 1950, p. 1765; Sept. 22, 1950, p. 15636; Apr. 6, 1951,
p. 3403; Apr. 12, 1951, p. 3800; Oct. 20, 1951, p. 13777; Mar. 10, 1954,
pp. 3046-47; Feb. 7, 1955, p. 1215; May 7, 1956, p. 7588; Dec. 18, 1974,
p. 40925). In the 98th Congress, the House adopted a resolution denying
compliance with a subpoena issued by a Federal Court for the production
of records in the possession of the Clerk (documents of a select committee
from the prior Congress), where the Speaker and joint leadership had in-
structed the Clerk in the previous Congress not to produce such records
and where the Court refused to stay the subpoena or to allow the select
committee to intervene to protect its interest; the resolution directed the
Counsel to the Clerk to assert the rights and privileges of the House and
to take all steps necessary to protect the rights of the House (Apr. 28,
1983, p. 10417). On appeal from a subsequent district court judgment find-
ing the Clerk in contempt, the Court of Appeals reversed on the ground
that a subpoena to depose a nonparty witness under the Federal Rules
of Civil Procedure may only be served in the district (of Maryland) where
it was issued. In re Guthrie, 733 F.2d 634 (4th Cir. 1984). Where an official
of both Houses of Congress is subpoenaed in his official capacity, the con-
currence of both Houses by concurrent resolution is required to permit
compliance (H. Con. Res. 342, July 16, 1975, pp. 23144-46).

A resolution routinely adopted up to the 95th Congress provided that
when the House had recessed or adjourned Members, officers, and employ-
ees were authorized to appear in response to subpoenas duces tecum, but
prohibited the production of official papers in response thereto; the resolu-
tion also provided that when a court found that official papers, other than
executive session material, were relevant, the court could obtain copies
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thereof through the Clerk of the House (see, e.g., H. Res. 12, Jan. 3, 1973,
pp. 30-31). In the 95th Congress, the House for the first time by resolution
permitted this same type of general response whether or not the House
is in session or in adjournment if a court has found that specific documents
in possession of the House are material and relevant to judicial proceed-
ings. The House reserved to itself the right to revoke this general permis-
sion in any specific case where the House desires to make a different re-
sponse (H. Res. 10, Jan. 4, 1977, p. 73; H. Res. 10, Jan. 15, 1979, p. 19).
The permission did not apply to executive session material, such as a depo-
sition of a witness in executive session of a committee, which could be
released only by a separate resolution passed by the House (H. Res. 296,
June 4, 1979, p. 13180). H. Res. 10 of the 96th Congress was clarified
and revised later in that Congress by H. Res. 722 (Sept. 17, 1980, pp.
25777-90) and became the basis for rule L added in the 97th Congress
(H. Res. 5,Jan. 5, 1981, pp. 98-113, see § 946, infra).

While the statutes provide that the Department of Justice may represent
§201b. Judicial any officer of the House or Senate in the event of judi-
appearances on behalf Cial proceedings against such officer in relation to the
of House. performance of official duties (see 2 U.S.C. 118), and

that the Department of Justice shall generally rep-
resent the interests of the United States in Court (28 U.S.C. 517), the
House has on occasion authorized special appearances on its own behalf
by special counsel when the prerogatives or powers of the House have
been questioned in the courts. The House has adopted privileged resolu-
tions authorizing the chairman of a subcommittee to intervene in any judi-
cial proceeding concerning subpoenas duces tecum issued by that commit-
tee, authorizing the appointment of a special counsel to carry out the pur-
poses of such a resolution, and providing for the payment from the contin-
gent fund (now referred to as “applicable accounts of the House described
in clause 1(h)(1) of rule X") of expenses to employ such special counsel
(H. Res. 1420, Aug. 26, 1976, pp. 1858-59; H. Res. 334, May 9, 1977, pp.
13949-52), authorizing the Sergeant at Arms to employ a special counsel
to represent him in a pending action in federal court in which he was
named as a defendant, and providing for the payment from the contingent
fund of expenses to employ such counsel (H. Res. 1497, Sept. 2, 1976, p.
28937), and authorizing the Chairman of the Committee on House Admin-
istration to intervene as a party in a pending civil action in the U.S. Court
of Claims, to defend on behalf of the House the constitutional authority
to make laws necessary and proper for executing its constitutional powers,
authorizing the employment of special counsel for such purpose, and pro-
viding for the payment from the contingent fund of expenses to employ
such counsel (H. Res. 884, Nov. 2, 1977, p. 36661). The House has author-
ized the Speaker to take any steps he considered necessary, including inter-
vention as a party or by submission of briefs amicus curiae, in order to
protect the interests of the House before the court (H. Res. 49, Jan. 29,
1981, p. 1304). The House has also on occasion adopted privileged resolu-
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tions, reported from the Committee on Rules, authorizing standing or select
committees to make applications to courts in connection with their inves-
tigations (H. Res. 252, Feb. 9, 1977, pp. 3966-75; H. Res. 760, Sept. 28,
1977, pp. 31329-36; H. Res. 67, Mar. 4, 1981, pp. 3529-33).

When either House desires the attendance of a Member of the other
§292. Attitude of one to give evidence it is the practice to ask the House of
House as to demands  Which he is a Member that the Member have leave to
of the other for attend, and the use of a subpoena is of doubtful propri-
attendance or papers. ety (|11, 1794). But in one case, at least, the Senate

did not consider that its privilege forbade the House
to summon one of its officers as a witness (111, 1798). But when the Sec-
retary of the Senate was subpoenaed to appear before a committee of the
House with certain papers from the files of the Senate, the Senate discussed
the question of privilege before empowering him to attend (I11, 2665). For
discussion of the means by which one House may prefer a complaint against
a Member or officer of the other, see § 373, infra.

So far there will probably be no difference of
s203 powerofthe  OPiNioN as to the privileges of the
o T two Houses of Congress; but in the

following cases it is otherwise. In
December, 1795, the House of Representatives
committed two persons of the name of Randall
and Whitney for attempting to corrupt the integ-
rity of certain Members, which they considered
as a contempt and breach of the privileges of the
House; and the facts being proved, Whitney was
detained in confinement a fortnight and Randall
three weeks, and was reprimanded by the
Speaker. In March, 1796, the House of Rep-
resentatives voted a challenge given to a Mem-
ber of their House to be a breach of the privi-
leges of the House; but satisfactory apologies
and acknowledgments being made, no further

proceeding was had. * * *
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The cases of Randall and Whitney (11, 1599-1603) were followed in 1818
- by the case of John Anderson, a citizen, who for at-
§294. Decision of the i 3
court in Anderson’s tempted bribery of a Member was arrested, tried, and
case. censured by the House (11, 1606). Anderson appealed
to the courts and this procedure finally resulted in a
discussion by the Supreme Court of the United States of the right of the
House to punish for contempts, and a decision that the House by implica-
tion has the power to punish, since “public functionaries must be left at
liberty to exercise the powers which the people have intrusted to them,”
and “the interests and dignity of those who created them require the exer-
tion of the powers indispensable to the attainment of the ends of their
creation. Nor is a casual conflict with the rights of particular individuals
any reason to be urged against the exercise of such powers” (I1, 1607;
Anderson v. Dunn, 6 Wheaton 204). In 1828 an assault on the President’s
secretary in the Capitol gave rise to a question of privilege which involved
a discussion of the inherent power of the House to punish for contempt
(11, 1615). Again in 1832, when the House censured Samuel Houston, a
citizen, for assault on a Member for words spoken in debate (11, 1616),
there was a discussion by the House of the doctrine of inherent and implied
power as opposed to the other doctrine that the House might exercise no
authority not expressly conferred on it by the Constitution or the laws
of the land (11, 1619). In 1865 the House arrested and censured a citizen
for attempted intimidation and assault on a member (Il, 1625); in 1866,
a citizen who had assaulted the clerk of a committee of the House in the
Capitol was arrested by order of the House, but as there was not time
to punish in the few remaining days of the session, the Sergeant-at-Arms
was directed to turn the prisoner over to the civil authorities of the District
of Columbia (11, 1629); and in 1870 one Woods, who had assaulted a Mem-
ber on his way to the House, was arrested on warrant of the Speaker,
arraigned at the bar, and imprisoned for a term extending beyond the
adjournment of the session, although not beyond the term of the existing
House (11, 1626-1628).
In 1876 the arrest and imprisonment by the House of Hallet Kilbourn,
) a contumacious witness, resulted in a decision by the
§295. Views of the .
court in Kilbourn's Supreme Court of the United States that the House
case. had no general power to punish for contempt, as in a
case wherein it was proposing to coerce a witness in
an inquiry not within the constitutional authority of the House. The Court
also discussed the doctrine of inherent power to punish, saying in conclu-
sion, “We are of opinion that the right of the Houses of Representatives
to punish the citizen for a contempt of its authority or a breach of its
privileges can derive no support from the precedents and practices of the
two Houses of the English Parliament, nor from the adjudged cases in
which the English courts have upheld these practices. Nor, taking what
has fallen from the English judges, and especially the later cases on which
we have just commented, is much aid given to the doctrine, that this power
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exists as one necessary to enable either House of Congress to exercise
successfully their function of legislation. This latter proposition is one that
we do not propose to decide in the present case, because we are able to
decide it without passing upon the existence or nonexistence of such a
power in aid of the legislative function” (103 U.S. 189; II, 1611). In 1894,
in the case of Chapman, another contumacious witness, the Supreme Court
affirmed the undoubted right of either House of Congress to punish for
contempt in cases to which its power properly extends under the expressed
terms of the Constitution (11, 1614; In Re Chapman, 166 U.S. 661). The
nature of the punishment which the House may inflict was discussed by
the Court in Anderson’s case (11, 1607; Anderson v. Dunn, 6 Wheaton 204).
In the case of Marshall v. Gordon, 243 U.S. 521, the Court stated:
N Appellant while United States Attorney for the
§296. Decision of the g \yhern District of New York conducted a grand jury
court in Marshall v. ) N N N .
Gordon. investigation which led to the indictment of a Member
of the House of Representatives. Acting on charges of
misfeasance and nonfeasance made by the Member against appellant in
part before the indictment and renewed with additions afterward, the
House by resolution directed its Judiciary Committee to make inquiry and
report concerning appellant’s liability to impeachment. Such inquiry being
in progress through a subcommittee, appellant addressed to the sub-
committee’s chairman, and gave to the press, a letter, charging the sub-
committee with an endeavor to probe into and frustrate the action of the
grand jury, and couched in terms calculated to arouse the indignation of
the members of that committee and those of the House generally. There-
after, appellant was arrested in New York by the Sergeant at Arms pursu-
ant to a resolution of the House whereby the letter was characterized as
defamatory and insulting and as tending to bring that body into public
contempt and ridicule, and whereby appellant in writing and publishing
such letter was adjudged to be in contempt of the House in violating its
privileges, honor, and dignity. He applied for habeas corpus.

The court held that the proceedings concerning which the alleged con-
tempt was committed were not impeachment proceedings; that, whether
they were impeachment proceedings or not, the House was without power
by its own action, as distinct from such action as might be taken under
criminal laws, to arrest or punish for such acts as were committed by appel-
lant.

No express power to punish for contempt was granted to the House of
Representatives save the power to deal with contempts committed by its
own Members (art. I, sec. 5). The possession by Congress of the commingled
legislative and judicial authority to punish for contempts which was ex-
erted by the House of Commons is at variance with the view and tendency
existing in this country when the Constitution was adopted, as evidenced
by the manner in which the subject was treated in many State constitu-
tions, beginning at or about that time and continuing thereafter. Such
commingling of powers would be destructive of the basic constitutional
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distinction between legislative, executive, and judicial power, and repug-
nant to limitations which the Constitution fixes expressly; hence there
is no warrant whatever for implying such a dual power in aid of other
powers expressly granted to Congress. The House has implied power to
deal directly with contempt so far as is necessary to preserve and exercise
the legislative authority expressly granted. Being, however, a power of
self-preservation, a means and not an end, the power does not extend to
infliction of punishment, as such; it is a power to prevent acts which in
and of themselves inherently prevent or obstruct the discharge of legisla-
tive duty and to compel the doing of those things which are essential to
the performance of the legislative functions. As pointed out in Anderson
v. Dunn, 6 Wheat., 204 this implied power in its exercise is limited to
imprisonment during the session of the body affected by the contempt.

The authority does not cease when the act complained of has been com-
mitted, but includes the right to determine in the use of legitimate and
fair discretion how far from the nature and character of the act there is
necessity for repression to prevent immediate recurrence, i.e., the contin-
ued existence of the interference or obstruction to the exercise of legislative
power. In such case, unless there be manifest an absolute disregard of
discretion, and a mere exertion of arbitrary power coming within the reach
of constitutional limitations, the exercise of the authority is not subject
to judicial interference. The power is the same in quantity and quality
whether exerted on behalf of the impeachment powers or of the others
to which it is ancillary. The legislative power to provide by criminal laws
for the prosecution and punishment of wrongful acts is not here involved.

The Senate may invoke its civil contempt statute (2 U.S.C. 288d) to direct
the Senate legal counsel to bring an action in Federal court to compel
a witness to comply with the subpoena of a committee of the Senate. The
House, in contrast, may either certify such a witness to the appropriate
United States Attorney for possible indictment under the criminal con-
tempt statute (2 U.S.C. 192) or exercise its inherent power to commit for
contempt by detaining the recalcitrant witness in the custody of the Ser-
geant-at-Arms.

(See also McGrain v. Daugherty, 273 U.S. 135; Sinclair v. United States,
279 U.S. 263; Jurney v. MacCracken, 294 U.S. 125; Groppi v. Leslie, 404
U.S. 496.)

* * * The editor of the Aurora having, in his
§297. Jefferson's paper of February 19, 1800, in-
rauments for serted some paragraphs defamatory
oy, Of the Senate, and failed in his ap-

pearance, he was ordered to be com-
mitted. In debating the legality of this order, it

was insisted, in support of it, that every man, by
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the law of nature, and every body of men, pos-
sesses the right of self-defense; that all public
functionaries are essentially invested with the
powers of self-preservation; that they have an
inherent right to do all acts necessary to keep
themselves in a condition to discharge the trusts
confided to them; that whenever authorities are
given, the means of carrying them into execution
are given by necessary implication; that thus we
see the British Parliament exercise the right of
punishing contempts; all the State Legislatures
exercise the same power, and every court does
the same; that, if we have it not, we sit at the
mercy of every intruder who may enter our
doors or gallery, and, by noise and tumult,
render proceeding in business impracticable;
that if our tranquillity is to be perpetually dis-
turbed by newspaper defamation, it will not be
possible to exercise our functions with the reg-
uisite coolness and deliberation; and that we
must therefore have a power to punish these dis-
turbers of our peace and proceedings. * * *

* * * To this it was answered, that the Par-
s208 starementof  [ll@aMenNt and courts of England have
e " cognizance of contempts by the ex-
punish for contempts. - yregg provisions of their law; that
the State Legislatures have equal authority be-
cause their powers are plenary; they represent
their constituents completely, and possess all
their powers, except such as their constitutions
have expressly denied them; that the courts of
the several States have the same powers by the
laws of their States, and those of the Federal
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Government by the same State laws adopted in
each State, by a law of Congress; that none of
these bodies, therefore, derive those powers from
natural or necessary right, but from express law;
that Congress have no such natural or necessary
power, nor any powers but such as are given
them by the Constitution; that that has given
them, directly, exemption from personal arrest,
exemption from question elsewhere for what is
said in their House, and power over their own
members and proceedings; for these no further
law is necessary, the Constitution being the law;
that, moreover, by that article of the Constitu-
tion which authorizes them “to make all laws
necessary and proper for carrying into execution
the powers vested by the Constitution in them,”
they may provide by law for an undisturbed ex-
ercise of their functions, e.g., for the punishment
of contempts, of affrays or tumult in their pres-
ence, &c.; but, till the law be made, it does not
exist; and does not exist, from their own neglect;
that, in the meantime, however, they are not un-
protected, the ordinary magistrates and courts of
law being open and competent to punish all un-
justifiable disturbances or defamations, and
even their own sergeant, who may appoint depu-
ties ad libitum to aid him 3 Grey, 59, 147, 255,
is equal to small disturbances; that in requiring
a previous law, the Constitution had regard to
the inviolability of the citizen, as well as of the
Member; as, should one House, in the regular
form of a bill, aim at too broad privileges, it may
be checked by the other, and both by the Presi-
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dent; and also as, the law being promulgated,
the citizen will know how to avoid offense. But
if one branch may assume its own privileges
without control, if it may do it on the spur of the
occasion, conceal the law in its own breast, and,
after the fact committed, make its sentence both
the law and the judgment on that fact; if the of-
fense is to be kept undefined and to be declared
only ex re nata, and according to the passions of
the moment, and there be no limitation either in
the manner or measure of the punishment, the
condition of the citizen will be perilous indeed.
* * *

* * * Which of these doctrines is to prevail,
§299. Jefferson's time will decide. Where there is no
e fixed law, the judgment on any par-
P et ticular case is the law of that single

case only, and dies with it. When a
new and even a similar case arises, the judg-
ment which is to make and at the same time
apply to the law, is open to question and consid-
eration, as are all new laws. Perhaps Congress
in the mean time, in their care for the safety of
the citizen, as well as that for their own protec-
tion, may declare by law what is necessary and
proper to enable them to carry into execution
the powers vested in them, and thereby hang up
a rule for the inspection of all, which may direct
the conduct of the citizen, and at the same time
test the judgments they shall themselves pro-
nounce in their own case.

In 1837 the House declined to proceed with a bill “defining the offense

of a contempt of this House, and to provide for the punishment thereof”
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(11, 1598). Congress has, however, prescribed that a witness summoned
to appear before a committee of either House who does not respond or
who refuses to answer a question pertinent to the subject of the inquiry
shall be deemed guilty of a misdemeanor (2 U.S.C. 192). A resolution direct-
ing the Speaker to certify to the U.S. Attorney the refusal of a witness
to respond to a subpoena issued by a House committee may be offered
from the floor as privileged, since the privileges of the House are involved,
and a committee report to accompany the resolution may therefore be pre-
sented to the House without regard to the 3-day availability requirement
for other reports (see clause 2(1)(6) of rule XI; July 13, 1971, pp. 24720-
23). A resolution with two resolve clauses separately directing the certifi-
cation of the contemptuous conduct of two individuals is subject to a de-
mand for a division of the question as to each individual (contempt proceed-
ings against Ralph and Joseph Bernstein, Feb. 27, 1986, p. 3061). In the
97th Congress, the Committee on Energy and Commerce filed a report
(H. Rept. 97-898) on proceedings against the Secretary of the Interior
James G. Watt for withholding subpoenaed documents and for failure to
answer questions relating to reciprocity under the Mineral Lands Leasing
Act. Also in the 97th Congress, the House adopted a resolution directing
the Speaker to certify to the United States Attorney the failure of an official
of the executive branch (Anne M. Gorsuch, Administrator, Environmental
Protection Agency) to submit executive branch documents to a House sub-
committee pursuant to a subcommittee subpoena; this was the first occa-
sion on which the House cited an executive official for contempt of Congress
(H. Res. 632, Dec. 16, 1982, p. 31754). In the following Congress, the 98th,
the House adopted (as a question of privilege) a resolution reported from
the same committee certifying to the United States Attorney the fact that
an agreement has been entered into between the committee and the Execu-
tive Branch for access by the committee to the documents which Anne
Gorsuch had failed to submit and which were the subject of the contempt
citation (where the contempt had not yet been prosecuted) (Aug. 3, 1983,
p. 22692). In other cases where subsequent compliance had been accom-
plished in the same Congress, the House has adopted privileged resolutions
certifying the facts to the United States Attorney to the end that contempt
proceedings be discontinued (see Deschler’s Precedents, vol. 4, ch. 15, sec.
21). In the 98th Congress, the House adopted a privileged resolution direct-
ing the Speaker to certify to the United States Attorney the refusal of
a former official of the executive branch to obey a subpoena to testify before
a subcommittee (H. Res. 200, May 18, 1983, p. 12720).

Privilege from arrest takes place by force of

§300. Status of the election; and before a return be
memberdle® = made a Member elected may be

committee service. ete. ngamed of a committee, and is to
every extent a Member except that he cannot
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vote until he is sworn, Memor., 107, 108.
D’Ewes, 642, col. 2; 643, col. 1. Pet. Miscel. Parl.,
119. Lex. Parl., c. 23.2 Hats., 22, 62.

The Constitution of the United States limits the broad Parliamentary
privilege to the time of attendance on sessions of Congress, and of going
to and returning therefrom. In a case wherein a Member was imprisoned
during a recess of Congress, he remained in confinement until the House,
on assembling, liberated him (I11, 2676).

It is recognized in the practice of the House that a Member may be
named to a committee before he is sworn, and in some cases Members
have not taken the oath until long afterwards (1V, 4483), although in the
modern practice Members-elect have been elected to standing committees
effective only when sworn (H. Res. 26, 27; Jan. 6, 1983, p. 132). In one
case, wherein a Member did not appear to take the oath, the Speaker
with the consent of the House appointed another Member to the committee
place (1V, 4484). The status of a Member-elect under the Constitution un-
doubtedly differs greatly from the status of a Member-elect under the law
of Parliament. In various inquiries by committees of the House this ques-
tion has been examined, with the conclusions that a Member-elect becomes
a Member from the very beginning of the term to which he was elected
(1, 500), that he is as much an officer of the Government before taking
the oath as afterwards (I, 185), and that his status is distinguished from
that of a Member who has qualified (1, 183, 184). Members-elect may resign
or decline before taking the oath (Il, 1230-1233, 1235); they have been
excluded (1, 449, 464, 474, 550, 551; VI, 56; Mar. 1, 1967, pp. 4997-5038),
and in one case a Member-elect was expelled (I, 476; 11, 1262). The names
of Members who have not been sworn are not entered on the roll from
which the yeas and nays are called for entry on the Journal (V, 6048;
VI, 3122), nor are such Members-elect permitted to vote or introduce
bills.

Every man must, at his peril, take notice who
saoL relationsof ~~ @Fe members of either House re-
oot turned of record. Lex. Parl., 23; 4

Inst., 24.

On Complaint of a breach of privilege, the
party may either be summoned, or sent for in
custody of the sergeant. 1 Grey, 88, 95.

The privilege of a Member is the privilege of
the House. If the Member waive it without

leave, it is a ground for punishing him, but can-
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not in effect waive the privilege of the House. 3
Grey, 140, 222.

Although the privilege of Members of the House of Representatives is
limited by the Constitution, these provisions of the Parliamentary law are
applicable, and persons who have attempted to bribe Members (11, 1599,
1606), assault them for words spoken in debate (I1, 1617, 1625) or interfere
with them while on the way to attend the sessions of the House (I1, 1626),
have been arrested by order of the House by the Sergeant-at-Arms, “Wher-
ever to be found.” The House has declined to make a general rule to permit
Members to waive their privilege in certain cases, preferring to give or
refuse permission in each individual case (I11, 2660-2662).

In United States v. Helstoski, 42 U.S. 477 (1979), the Supreme Court
discussed the ability of either an individual Member or the entire Congress
to waive the protection of the Speech or Debate Clause. The Court found
first, that the Member’s conduct in testifying before a grand jury and volun-
tarily producing documentary evidence of legislative acts protected by the
Clause did not waive its protection. Assuming, without deciding, that a
Member could waive the Clause’s protection against being prosecuted for
a legislative act, the Court said that such a waiver could only be found
after an explicit and unequivocal renunciation of its immunity, which was
absent in this case. Second, passage of the official bribery statute, 18 U.S.C.
201, did not amount to an institutional waiver of the Speech or Debate
Clause for individual Members. Again assuming without deciding whether
Congress could constitutionally waive the Clause for individual Members,
such a waiver could be shown only by an explicit and unequivocal expres-
sion of legislative intent, and there was no evidence of that in the legislative
history of the statute.

For any speech or debate in either House, they
sao2. pariamentary ~ SPAll NOt be questioned in any other
o o quesnond place. Const. U.S., I, 6; S. P. protest
place forspeechor of the Commons to James I, 1621; 2

Rapin, No. 54, pp. 211, 212. But
this is restrained to things done in the House in
a parliamentary course. 1 Rush, 663. For he is
not to have privilege contra morem parlia-
mentarium, to exceed the bounds and limits of
his place and duty. Com. p.
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If an offense be committed by a member in the
saos. relation of the - HHOUSE, Of which the House has cog-
orliamentary nizance, it is an infringement of
privilege. their right for any person or court
to take notice of it till the House has punished
the offender or referred him to a due course.
Lex. Parl., 63.

Privilege is in the power of the House, and is
a restraint to the proceeding of inferior courts,
but not of the House itself. 2 Nalson, 450; 2
Grey, 399. For whatever is spoken in the House
is subject to the censure of the House; and of-
fenses of this kind have been severely punished
by calling the person to the bar to make submis-
sion, committing him to the tower, expelling the
House, &c. Scob., 72; L. Parl., c. 22.

§304. Breach of It is a breach of order for the

privilege to refuse to - Snagker to refuse to put a question

put a question which i A )

is in order. which is in order. 1 Hats., 175-6; 5
Grey, 133.

Where the Clerk, presiding during organization of the House, declined
to put a question, a Member put the question from the floor (1, 67).

And even in cases of treason, felony, and
saos. parliamentary - DFeach of the peace, to which privi-
e = lege does not extend as to sub-
felony, etc. stance, yet in Parliament a member
is privileged as to the mode of proceeding. The
case is first to be laid before the House, that it
may judge of the fact and of the ground of the
accusation, and how far forth the manner of the
trial may concern their privilege; otherwise it
would be in the power of other branches of the
government, and even of every private man,
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under pretenses of treason, &c., to take any man
from his service in the House, and so, as many,
one after another, as would make the House
what he pleaseth. Dec'l of the Com. on the King's
declaring Sir John Hotham a traitor. 4 Rushw.,
586. So, when a member stood indicted for fel-
ony, it was adjudged that he ought to remain of
the House till conviction; for it may be any
man’s case, who is guiltless, to be accused and
indicted of felony, or the like crime. 23 El., 1580;
D’Ewes, 283, col. 1; Lex. Parl., 133.

Where Members of the House of Representatives have been arrested
by the State authorities the cases have not been laid first before the House;
but when the House has learned of the proceedings, it has investigated
to ascertain if the crime charged was actually within the exceptions of
the Constitution (111, 2673), and in one case where it found a Member
imprisoned for an offense not within the exceptions it released him by
the hands of its own officer (111, 2676).

The House has not usually taken action in the infrequent instances
§306. Practice as to where Members have been indicted for felony, and in
Members indicted or  ON€ or two instances Members under indictment or
convicted. pending appeal on conviction have been appointed to

committees (IV, 4479). The House has, however,
adopted a resolution expressing the sense of the House that Members con-
victed of certain felonies should refrain from participation in committee
business and from voting in the House until the presumption of innocence
is reinstated or until re-elected to the House (see H. Res. 128, Nov. 14,
1973, p. 36944), and that principle has been incorporated in the Code of
Official Conduct (clause 10 of rule XLIII). A Senator after indictment was
omitted from committees at his own request (IV, 4479), and a Member
who had been convicted in one case did not appear in the House during
the Congress (1V, 4484, footnote). A Senator in one case withdrew from
the Senate pending his trial (11, 1278), and on conviction resigned (11, 1282).
In this case the Senate, after the conviction, took steps looking to action
although an application for rehearing on appeal was pending (Il, 1282).
When it is found necessary for the public serv-
sao7. parliamentary  1IC€ 10 put @ Member under arrest,
law as to arrest of a

Member. or when, on any public inquiry,
matter comes out which may lead

[137]



JEFFERSON'S MANUAL
§308-8309

to affect the person of a member, it is the prac-
tice immediately to acquaint the House, that
they may know the reasons for such a proceed-
ing, and take such steps as they think proper. 2
Hats., 259. Of which see many examples. Ib.,
256, 257, 258. But the communication is subse-
guent to the arrest. 1 Blackst., 167.

It is highly expedient, says Hatsel, for the due
§308. A breach of preservation of the privileges of the
P e nor SEparate branches of the legisla-
merfereastothe — ture, that neither should encroach

on the other, or interfere in any
matter depending before them, so as to preclude,
or even influence, that freedom of debate which
is essential to a free council. They are, therefore,
not to take notice of any bills or other matters
depending, or of votes that have been given, or
of speeches which have been held, by the mem-
bers of either of the other branches of the legis-
lature, until the same have been communicated
to them in the usual parliamentary manner. 2
Hats., 252; 4 Inst., 15; Seld. Jud., 53.

Thus the King's taking notice of the bill for
sa00. Relations of the  SUPPressing soldiers, depending be-
e o fore the House; his proposing a pro-
Members. visional clause for a bill before it
was presented to him by the two Houses; his ex-
pressing displeasure against some persons for
matters moved in Parliament during the debate
and preparation of a bill, were breaches of privi-
lege, 2 Nalson, 743; and in 1783, December 17,
it was declared a breach of fundamental privi-
leges, &c., to report any opinion or pretended
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opinion of the King on any bill or proceeding de-
pending in either House of Parliament, with a
view to influence the votes of the members, 2
Hats., 251, 6.

* * * * *

SEC. VI.—QUORUM.

* * * * *

In general the chair is not to be taken till a
sai0. necessityota  QUOrUM for business is present; un-

quorum during

business, inuing 1€5S, - after due waiting, such a
debate. quorum be despaired of, when the
chair may be taken and the House adjourned.
And whenever, during business, it is observed
that a quorum is not present, any member may
call for the House to be counted, and being
found deficient, business is suspended. 2 Hats.,
125, 126.

In the House of Representatives the Speaker takes the Chair at the
hour to which the House stood adjourned and there is no requirement
that the House proceed immediately to establish a quorum, although the
Speaker has the authority under clause 6 of rule XV to recognize for a
call of the House at any time. The question of a quorum is not considered
unless properly raised (1V, 2733; VI, 624), and it is not in order for the
Speaker to recognize for a point of no quorum unless he has put the pending
question or proposition to a vote. While it was formerly the rule that a
quorum was necessary for debate as well as business (IV, 2935-2949),
under the procedure put in effect in the 95th Congress such is not the
case. In the 94th Congress, it was established by rule that certain proceed-
ings in the House did not require a quorum (clause 6 of rule XV).

SEC. VII.—CALL OF THE HOUSE.

On the call of the House, each person rises up
saw partiamentary @S D€ IS called, and answereth; the
rules for call of the

Hovce, absentees are then only noted, but
no excuse to be made till the House
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be fully called over. Then the absentees are
called a second time, and if still absent, excuses
are to be heard. Ord. House of Commons, 92.

They rise that their persons may be recog-
nized; the voice, in such a crowd, being an insuf-
ficient verification of their presence. But in so
small a body as the Senate of the United States,
the trouble of rising cannot be necessary.

Orders for calls on different days may subsist
at the same time. 2 Hats., 72.

Rule XV of the House of Representatives provides for a procedure on

call of the House. Members of the House do not rise on answering.

* * * * *

SEC. IX.—SPEAKER.
* * * * *

When but one person is proposed, and no ob-
§312. Election of jection made, it has not been usual
Spesker in Parliament to put any question
to the House; but without a question the mem-
bers proposing him conduct him to the chair.
But if there be objection, or another proposed, a
guestion is put by the Clerk. 2 Hats., 158. As are
also questions of adjournment. 6 Gray, 406.
Where the House debated and exchanged mes-
sages and answers with the King for a week
without a Speaker, till they were prorogued.
They have done it de die in diem for fourteen
days. 1 Chand., 331, 335.

For a discussion of the election of the Speaker, see § 27, supra.
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In the Senate, a President pro tempore, in the
§313. Election of absence of the Vice-President, is
e potemere proposed and chosen by ballot. His

office is understood to be deter-
mined on the Vice-President's appearing and
taking the chair, or at the meeting of the Senate
after the first recess.

In the later practice the President pro tempore has usually been chosen
by resolution. In 1876 the Senate determined that the tenure of office of
a President pro tempore elected at one session does not expire at the meet-
ing of Congress after the first recess, the Vice-President not having ap-
peared to take the chair; that the death of the Vice-President does not
have the effect to vacate the office of President pro tempore; and that
the President pro tempore holds office at the pleasure of the Senate (l1,
1417).

Where the Speaker has been ill, other Speak-
s34 Pariamentary €S Pro - tempore have been ap-
e e . PoOINted. Instances of this are 1 H.,

4. Sir John Cheyney, and Sir Wil-
liam Sturton, and in 15 H., 6. Sir John Tyrrel,
in 1656, January 27; 1658, March 9; 1659, Janu-
ary 13.

Sir Job Charlton ill, Sey-\
mour chosen, 1673, Feb- Not merely pro
ruary 18. }tem. 1 Chand.,

Seymour being ill, Sir | 169, 276, 277.
Robert  Sawyer chosen,
1678, April 15. J

Sawyer being ill, Seymour chosen.

Thorpe in execution, a new Speaker chosen, 31
H. VI, 3 Grey, 11; and March 14, 1694, Sir John
Trevor chosen. There have been no later in-
stances. 2 Hats., 161; 4 Inst., 8; L. Parl., 263.

The House of Representatives, by clause 7 of rule I, has provided for
appointment and election of Speakers pro tempore. Relying on the Act
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of June 1, 1789 (2 U.S.C. 25), the Clerk recognized for nominations for
Speaker, at the convening of a new Congress, as being of higher constitu-
tional privilege than a resolution to postpone the election of a Speaker
and instead provide for the election of a Speaker pro tempore pending
the disposition of certain ethics charges against the nominee of the majority
party (Jan. 7, 1997, p. —).

A Speaker may be removed at the will of the
sais removal of the  HOUSE, and a Speaker pro tempore
Speaker: appointed, 2 Grey, 186; 5 Grey, 134.

The House of Representatives has never removed a Speaker; but it had
on several occasions removed or suspended other officers, as Clerk and
Doorkeeper (I, 287-290, 292; 11, 1417), who are officers classed by the Con-
stitution in the phrase “the House of Representatives shall choose their
Speaker and other officers.” A resolution for the removal of an officer is
presented as a matter of privilege (I, 284-286; VI, 35), and a resolution
declaring the office of Speaker vacant presents a question of constitutional
privilege (VI, 35).

SEC. X.—ADDRESS.

* * * * *

A joint address of both Houses of Parliament
sate. addresses o the 1S Fead by the Speaker of the House
President of Lords. It may be attended by
both Houses in a body, or by a Committee from
each House, or by the two Speakers only. An ad-
dress of the House of Commons only may be pre-
sented by the Whole House, or by the Speaker,
9 Grey, 473; 1 Chandler, 298, 301; or by such
particular members as are of the privy council.
2 Hats., 278.

In the first years of Congress the President annually delivered an ad-
dress to the two Houses in joint session, and the House of Representatives
then prepared an address, which the Speaker, attended by the House, car-
ried to the President. A joint rule of 1789 also provided for the presentation
of joint addresses of the two Houses to the President (V, 6630). In 1876
the joint rules of the House were abrogated, including the joint rule provid-
ing for presentation of the joint addresses of the two Houses to the Presi-
dent (V, 6782-6787). In 1801 President Jefferson transmitted a message
“in writing” and discontinued the practice of making addresses in person.
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From 1801 to 1913 all messages were sent in writing (V, 6629), but Presi-
dent Wilson resumed the custom of making addresses in person on April
8, 1913, and, with the exception of President Hoover (VII1, 3333), the cus-
tom has been followed generally by subsequent Presidents.

SEC. XI.—COMMITTEES.

Standing committees, as of Privileges and
sa17. appointment of - El€CtiONS, &C., are usually ap-

standing committees;

and designation ana. POINTEd at the first meeting, to con-
guies of chairmen—— tinue through the session. The per-

son first named is generally per-
mitted to act as chairman. But this is a matter
of courtesy; every committee having a right to
elect their own chairman, who presides over
them, puts questions, and reports their proceed-
ings to the House. 4 inst.,, 11, 12; Scob., 9; 1
Grey, 122.

Prior to the 62d Congress, standing as well as select committees and
their chairmen were appointed by the Speaker, but under the present form
of rule X, adopted in 1911, continued as a part of the Legislative Reorga-
nization Act of 1946, and revised under the Committee Reform Amend-
ments of 1974 (H. Res. 988, 93d Cong., Oct. 8, 1974, p. 34470), standing
committees and their respective chairmen are elected by the House (IV.
4448; VIII, 2178). Owing to their number and size, committees are not
usually elected immediately, but resolutions providing for such elections
are presented by the majority and minority parties pursuant to clause
6 of rule X as soon as they are able to perfect the lists. A committee may
order its report to be made by the chairman, or by some other member
(1V, 4669), even by a member of the minority party (1V, 4672, 4673), or
by a delegate, July 1, 1958 (Burns of Hawaii) p. 12871; and the chairman
sometimes submits a report in which he has not concurred (1V, 4670).
Clause 2(1)(1)(A) of rule XI requires that a report which has been approved
by the committee must be filed with the House within seven calendar days
after a written request from a majority of the committee is submitted to
the committee clerk.
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At these committees the members are to speak
sais. partiamentary ~ Standing, and not sitting; though

law as to debate in

sandingand select. LNETE 1S reason to conjecture it was
committees. formerly otherwise. D’Ewes, 630, col.
1; 4 Parl. Hist., 440; 2 Hats., 77.

Their proceedings are not to be published, as
§319. Secrecy of they are of no force till confirmed
commitee procedire. 1y the House. Rushw., part 3, vol.

2, 74; 3 Grey, 401; Scob., 39.* * *

In the House of Representatives it is entirely within rule and usage
for a committee to conduct its proceedings in secret (IV, 4558-4564; see
also clause 2(g) of rule Xl), and the House itself may not abrogate the
secrecy of a committee’s proceedings except by suspending the rule (1V,
4565). The House has no information concerning the proceedings of a com-
mittee not officially reported by the committee (VII, 1015) and it is not
in order in debate to refer to executive session proceedings of a committee
which have not formally been reported to the House (V, 5080-5083; VIlII,
2269, 2485, 2493; June 24, 1958, pp. 12120, 12122; Apr. 5, 1967, pp. 8411—
12). A Member was, however, permitted to refer to the unreported executive
session proceedings of a subcommittee to justify his point of order that
a resolution providing for a select committee to inquire into action of the
subcommittee was not privileged (June 30, 1958, pp. 12690-91). In one
case the House authorized the clerk of a committee to disclose by deposition
its proceedings (I11, 2604). Where a committee takes testimony it is some-
times very desirable that the proceedings be secret (111, 1694), as in the
investigation in the Bank of the United States in 1834, when the committee
determined that its proceedings should be confidential, not to be attended
by any person not invited or required (I11, 1732). It is for the committee,
in its discretion, to determine whether the proceedings of the committee
shall be open or not (clause 2(g) of rule XI). Clause 2(k) of rule XI estab-
lishes the procedure for closing a hearing because of defamatory, degrading,
or incriminating testimony. Clause 4 of rule XLVIII establishes special
rules governing the closing of hearings of the Permanent Select Committee
on Intelligence.

Under clauses 2(a)(1) and 2(g)(1) and (2) of rule XI, all hearings and
business meetings conducted by standing committees shall be open to the
public, except when a committee, in open session, by rollcall vote, with
a majority present, determines to close the meeting or hearing for that
day.
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§320. Reception of * * * Nor can they receive a peti-
petitions by tion but through the House. 9 Grey,

committees.

412.
When a committee is charged with an inquiry,
sa21 partiamentary  If @ Member prove to be involved,

law of procedure

when a committee  LNEY CAN NOt proceed against him
mawry ivolvesa— put must make a special report to

the House; whereupon the Member
is heard in his place, or at the bar, or a special
authority is given to the committee to inquire
concerning him. 9 Grey, 523.

While the authority of this principle has not been questioned by the
§322. Practice of House, there have in special instances been deviations
House when a from it. Thus, in 1832, when a Member had been slain
committee inquiry in a duel, and the fact was notorious that all the prin-
involves a Member.  cipals and seconds were Members of the House, the

committee, charged only with investigating the causes
and whether or not there had been a breach of privilege, reported with
their findings recommendations for expulsion and censure of the Members
found to be implicated. There was criticism of this method of procedure
as deviating from the rule of Jefferson's Manual, but the House did not
recommit the report (I1, 1644). In 1857, when a committee charged with
inquiring into accusations against Members not named found certain Mem-
bers implicated, they gave them copies of the testimony and opportunities
to explain to the committee, under oath or otherwise, as they individually
might prefer (111, 1845), but reported recommendations for expulsion with-
out first seeking the order of the House (11, 1275; 111, 1844). In 1859 and
1892 a similar procedure occurred (I11, 1831, 2637). But the House, in
a case wherein an inquiry had incidentally involved a Member, evidently
considered the parliamentary law as applicable, since it admitted as of
privilege and agreed to a resolution directing the committee to report the
charges (111, 1843). And in cases wherein testimony taken before a joint
committee incidentally impeached the official characters of a Member and
a Senator, the facts in each case were reported to the House interested
(111, 1854). A select committee, appointed to report upon the right of a
Member-elect to be sworn (H. Res. 1, 90th Cong., pp. 14-27, Jan. 10, 1967),
invited him to appear, to testify, and permitted him to be accompanied
by counsel (see H. Rept. 90-27).
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And where one House, by its committee, has found a Member of the
§323. Inquiries other implicated, the testimony has been transmitted
involving Members of (11, 1276; 111, 1850, 1852, 1853). Where such testimony
other House. was taken in open session of the committee, it was not

thought necessary that it be under seal when sent to
the other House (111, 1851).

So soon as the House sits, and a committee is
§324. Duty of notified of it, the chairman is in
e o e duty bound to rise instantly, and
House sits. the members to attend the service

of the House. 2 Nals., 319.

For the current practice of the House, see the annotation following clause
2(i) of rule XI (§ 710, infra).

It appears that on joint committees of the
sazs. action of joine. LOrds and Commons each commit-
committees. tee acted integrally in the following
instances: 7 Grey, 261, 278, 285, 338; 1 Chan-
dler, 357, 462. In the following instances it does
not appear whether they did or not: 6 Grey, 129;
7 Grey, 213, 229, 321.

It is the practice in Congress that joint committees shall vote per capita,
and not as representatives of the two Houses (1V, 4425), although the mem-
bership from the House of Representatives is usually, but not always (1V
4410), larger than that from the Senate (111, 1946; 1V, 4426-4431). But
ordinary committees of conference appointed to settle differences between
the two Houses are not considered joint committees, and the managers
of the two Houses vote separately (V, 6336), each House having one vote.
A quorum of a joint committee seems to have been considered to be a
majority of the whole number rather than a majority of the membership
of each House (1V, 4424). The first named of the Senate members acted
as chairman in one notable instance (1V, 4424), and in another the joint
committee elected its chairman (1V, 4447).

SEC. XII.—COMMITTEE OF THE WHOLE.

The speech, messages, and other matters of
saze. partiamentary  gF€AL CcONcernment are usually re-
usage as to Committee

of the Whole. ferred to a Committee of the Whole
House (6 Grey, 311), where general
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principles are digested in the form of resolu-
tions, which are debated and amended till they
get into a shape which meets the approbation of
a majority. These being reported and confirmed
by the House are then referred to one or more
select committees, according as the subject di-
vides itself into one or more bills. Scob., 36, 44.
Propositions for any charge on the people are es-
pecially to be first made in a Committee of the
Whole. 3 Hats., 127. The sense of the whole is
better taken in committee, because in all com-
mittees everyone speaks as often as he pleases.
Scob., 49. * * *

This provision is largely obsolete, the House of Representatives having
by its rules and practice provided specifically for procedure in Committee
of the Whole, and having also by its rules for the order of business left
no privileged status for motions to go into Committee of the Whole on
matters not already referred to that committee. The Committee of the
Whole no longer originates resolutions or bills, but receives such as have
been formulated by standing or select committees and referred to it; and
when it reports, the House usually acts at once on the report without ref-
erence to select or other committees (1V, 4705). The practice of referring
annual messages of the President to Committee of the Whole, to be there
considered and reported with recommendations for the reference of various
portions to the proper standing or select committees (V, 6621, 6622), was
discontinued in the 64th Congress (VIII, 3350). The current practice is
to refer the annual message to the Committee of the Whole House on the
state of the Union and order it printed (Jan. 14, 1969, p. 651). Executive
communications submitted to implement the proposals contained in the
State of the Union Message are referred by the Speaker to the various
committees having jurisdiction over the subject matter therein.

* * * They generally acquiesce in the chair-
saz7.selectionof  MaN Named by the Speaker; but, as
crarmanot  well as all other committees, have a
Whole. right to elect one, some member, by
consent, putting the question, Scob., 36; 3 Grey,

301. * * *
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The House of Representatives (by clause 1 of rule XXII1) gives the author-
ity to appoint the Chairman of the Committee of the Whole to the Speaker
(1V, 4704).

* * * The form of going from the House into
sa2s Formofgoing  COMMIttee, is for the Speaker, on
o committee o motion, to put the question that the

House do now resolve itself into a
Committee of the Whole to take into consider-
ation such a matter, naming it. If determined in
the affirmative, he leaves the chair and takes a
seat elsewhere, as any other Member; and the
person appointed chairman seats himself at the
Clerk’s table. Scob., 36. * * *

This is the form in the House of Representatives, except that the Chair-
man of the Committee of the Whole seats himself in the Speaker’s chair.
In the 97th Congress, clause 1(b) was added to rule XXIII to authorize
the Speaker, when no other business is pending, to declare the House re-
solved into Committee of the Whole to consider a measure at any time
after the House has adopted a special order providing for consideration
of such measure, unless the resolution specifies otherwise (H. Res. 5, Jan.
3,1983, p. 34).

* * * Their quorum is the same as that of the
§329. Quorum in House; and if a defect happens, the
pamnigeectthe  chairman, on a motion and ques-

tion, rises, the Speaker resumes the
chair and the chairman can make no other re-
port than to inform the House of the cause of
their dissolution. * * *

Until 1890 a quorum of the Committees of the Whole was the same
as the quorum of the House; but in 1890 the rule (clause 2 of rule XXII1I)
fixed it at one hundred (IV, 2966). Clause 2 of rule XXIIl and clauses
2 and 5 of rule XV provide the procedures that are followed in Committees
of the Whole in case of failure of a quorum.
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* * * |f a message is announced during a
§330. Rising of committee, the Speaker takes the
oo messages. CNAIr @nd  receives it, because the

committee can not. 2 Hats., 125,
126.

In the House of Representatives, the committee rises informally to re-
ceive a message, or to enable the Speaker to sign and lay before the House
an enrolled bill, at the direction of the Chairman without a formal motion
from the floor (IV, 4786, footnote; Jan. 28, 1980, p. ——; Feb. 8, 1995,
p. —); but at this rising the House may not have the message read or
transact other business except by unanimous consent (1V, 4787—-4791).

In a Committee of the Whole, the tellers on a
§331. Quarrels in division differing as to numbers,
o e auyor e great heats and confusion arose,
seaierinrelation gnd danger of a decision by the

sword. The Speaker took the chair,
the mace was forcibly laid on the table; where-
upon the Members retiring to their places, the
Speaker told the House “he has taken the chair
without an order to bring the House into order.”
Some excepted against it; but it was generally
approved as the only expedient to suppress the
disorder. And every Member was required,
standing up in his place, to engage that he
would proceed no further in consequence of what
had happened in the grand committee, which
was done. 3 Grey, 128.

In the House of Representatives the Speaker has on several occasions
taken the chair “without an order to bring the House into order” (11, 1648—
1653), but that being accomplished he may yield to the chairman that
the committee may rise in due form (11, 1349). In one instance, a Member
having defied and insulted the chairman, he left the chair, and, on the
chair being taken by the Speaker, reported the facts to the House (11, 1653).
In several cases Members who have quarrelled have made explanation
and reconciled their difficulties (11, 1651), or have been compelled by the
House to apologize “for violating its privilege and offending its dignity”
(11,1648, 1650).
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A Committee of the Whole being broken up in
§332. Effect of disorder, and the chair resumed by
o e the Speaker without an order, the
Whole by disorder. Hoyse was adjourned. The next day
the committee was considered as thereby dis-
solved, and the subject again before the House;
and it was decided in the House, without return-
ing into committee. 3 Grey, 130.

This provision is obsolete, since in the practice of the House of Represent-
atives there are but two committees of the whole, which are in their nature
standing committees, with calendars of business. They are never dissolved,
and bills remain on their calendars until reported in the regular manner
after consideration (1V, 4705). When the Speaker restores order he usually
yields the chair to the chairman, thus permitting the committee later to
rise in due form (I1, 1349).

No previous question can be put in a commit-
sass. Motionsfor  t€€; NOr can this committee adjourn
o a@s others may; but if their business
Committee of the is unfinished, they rise, on a ques-

tion, the House is resumed, and the
chairman reports that the Committee of the
Whole have, according to order, had under their
consideration such a matter, and have made
progress therein; but not having had time to go
through the same, have directed him to ask
leave to sit again. Whereupon a question is put
on their having leave, and on the time the
House will again resolve itself into a committee.
Scob., 38. But if they have gone through the
matter referred to them, a member moves that
sau parliamentary  the  cOmMmittee may rise, and the
e o rere ™™ chairman report their proceedings
Whole. to the House; which being resolved,

the chairman rises, the Speaker resumes the
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chair, the chairman informs him that the com-
mittee have gone through the business referred
to them, and that he is ready to make report
when the House shall think proper to receive it.
If the House have time to receive it, there is
usually a cry of “now, now,” whereupon he
makes the report; but if it be late, the cry is “to-
morrow, to-morrow,” or “Monday,” etc., or a mo-
tion is made to that effect, and a question put
that it be received to-morrow, &c. Scob., 38.

In the practice of the House the previous question and motion to adjourn
are not admitted in Committee of the Whole; but the rules (clauses 5 and
6 of rule XXI11) provide for closing both the general and five-minute debate.
When the committee rises without concluding a matter the chairman re-
ports that they “have come to no resolution thereon”; but leave to sit again
is not asked in the modern practice. The permission of the House is not
asked when the chairman reports a matter concluded in committee. The
report is made and received as a matter of course, and in thereupon before
the House for action. When the House has vested control of general debate
in certain Members, their control may not be abrogated during general
debate by another Member moving to rise, unless they yield for that pur-
pose (May 25, 1967, p. 14121). A Member yielded time in general debate
may not yield to another for such motion (Feb. 22, 1950, p. 2178). The
motion that the Committee of the Whole rise is privileged during debate
under the five-minute rule, and may be offered during debate on a pending
amendment, except where a Member has the floor (Aug. 13, 1986, p. 21215;
Mar. 22, 1995, p. ——). The motion to rise may not include restrictions
on the amendment process or limitations on future debate on amendments
(June 6, 1990, p. 13234). For a further discussion of the motion to rise,
see §864, infra.

The Speaker recognizes only reports from the Committee of the Whole
§335. Duties of made by the chairman thereof (V, 6987), and a matter
Speaker and House as  alleged to have arisen therein but not reported may
to reception of reports Not be brought to the attention of the House (VI111, 2429,
of Committee of the  2430) even on the claim that a question of privilege
Whole. is involved (I1V, 4912; V, 6987; VII1, 2430). In one in-
stance, however, the committee reported with a bill a resolution relating
to an alleged breach of privilege (V, 6986). When a bill is reported the
Speaker must assume that it has passed through all the stages necessary
for the report (1V, 4916). When the committee reported not only what it
had done but by whom it had been prevented from doing other things,
the Speaker held that the House might not amend the report, which stood
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(1V, 4909). But a committee may not report a recommendation which, if
carried into effect, would change a rule of the House (1V, 4907, 4908) unless
a measure proposing amendments to House rules has initially been re-
ferred to the Committee of the Whole by the House. When an amendment
is reported by the committee it may not be withdrawn, and a question
as to its validity is not considered by the Speaker (1V, 4900). When a com-
mittee, directed by order of the House to consider certain bills, reported
also certain other bills, the Speaker held that so much of the report as
related to the latter bills could be received only by unanimous consent
(1V, 4911). When a report is ruled out as in excess of the committee’s power,
the accompanying bill stands recommitted (1V, 4784, 4907). A report from
a Committee of the Whole could not formerly be received in the absence
of a quorum (VI, 666; see clause 6 of rule XV). The Committee of the Whole,
§336. Amendments in like any other cqmmittee, may amend a propositio_n ei-
Committee of the ther by an ordinary amendment or by a substitute
Whole. amendment (1V, 4899), but these amendments must be

reported to the House for action. Amendments rejected
by the committee are not reported (1V, 4877). Ordinarily all amendments
must be disposed of before the committee may report (1V, 4752—-4758); but
sometimes a special order requires a report at a specified time, in which
case pending amendments are reported (I1V, 3225-3228) or not (IV, 4910)
as the terms of the order may direct. In the 98th Congress, clause 2 of
rule XXI was amended to give precedence to the motion that the Committee
rise and report a general appropriation bill at the conclusion of its reading
for amendment and prior to or between consideration of amendments pro-
posing certain limitations or retrenchments (H. Res. 5, Jan. 3, 1983, p.
34). The 104th Congress further amended clause 2 to permit only the Ma-
jority Leader or a designee to offer that motion (sec. 215(a), H. Res. 6,
Jan. 4, 1995, p. ——). The 105th Congress elevated the Majority Leader’s
preferential motion in clause 2 to take precedence of any motion to amend
at that stage (H. Res. 5, Jan. 7, 1997, p. —). The practice of the House,
based originally on a rule (1V, 4904), requires amendments to be reported
from the Committee of the Whole in their perfected forms, and this holds
good even in the case of an amendment in the nature of a substitute, which
may have been amended freely (IV, 4900-4903). If a Committee of the
Whole amends a paragraph and subsequently strikes out the paragraph
as amended, the first amendment fails, and is not reported to the House
or voted on (1V, 4898; V, 6169; VIII, 2421, 2426), and when the Committee
of the Whole adopts two amendments that are subsequently deleted by
an amendment striking out and inserting new text, only the latter amend-
ment is reported to the House (June 20, 1967, pp. 16497-98). Normally,
if the Committee of the Whole perfects a bill by adopting certain amend-
ments and then adopts an amendment striking out all after section one
of the bill and inserting a new text, only the bill, as amended by the motion
to strike out and insert, is reported to the House; but when the bill is
being considered under a special rule permitting a separate vote in the
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House on any of the amendments adopted in the Committee of the Whole
to the bill or the committee substitute, all amendments adopted in the
Committee are reported to the House regardless of their consistency (May
26, 1960, pp. 11302-04). Where a separate vote is demanded in this type
of situation in the House only on an amendment striking out a section
of a committee substitute, but not on perfecting amendments which have
been previously adopted in Committee of the Whole to that section, rejec-
tion in the House of the motion to strike the section results in a vote
on the committee substitute in its original form and not as perfected, since
the perfecting amendments have been displaced in the Committee of the
Whole and have not been revived on a separate vote in the House (Speaker
O'Neill, Oct. 13, 1977, pp. 33622—24). But where the Committee of the
Whole reports a bill to the House with an adopted amendment in the nature
of a substitute and the special order in question does not provide for sepa-
rate House votes on amendments thereto, a separate vote may not be de-
manded on an amendment to such amendment, since only one amendment
in its perfected form has been reported back to the House (Nov. 17, 1983,
p. 33463).

All amendments to a bill reported from the Committee of the Whole

§337. Committee of stand on an equal footing and must be voted on by the

the Whole House (IV, 4871) in the order in which they are re-
amendments in the ported, although they may be inconsistent, one with
House. another (1V, 4881, 4882), and are subject to amendment

in the House unless the previous question is ordered
(VI11, 2419). Two amendments being reported as distinct were considered
independently, although apparently one was a proviso attaching to the
other (1V, 4905); and an entire and distinct amendment may not be divided,
but must be voted on by the House as a whole (1V, 4883-4892; VIII, 2426).
It is a frequent practice for the House by unanimous consent, to act at
once on all the amendments to a bill reported from the Committee of the
Whole, but it is the right of any Member to demand a separate vote on
any amendment (1V, 4893, 4894, VII1I, 2419). Where a special rule permits
en bloc consideration of certain amendments in Committee of the Whole,
those amendments if reported back to the House may also be considered
en bloc for a separate vote in the House on demand of any Member (Speaker
O'NEeill, Sept. 7, 1978, p. 28425). A Member may demand a separate vote
in the House on an amendment to a committee amendment in the nature
of a substitute adopted in the Committee of the Whole where the bill is
being considered under a special rule permitting separate votes in the
House on any of the amendments adopted in the Committee of the Whole
to the bill or committee amendment (Sept. 30, 1971, p. 34337), but where
a special rule “self-executes” an amendment as a modification of an amend-
ment in the nature of a substitute to be considered as an original bill,
that modification is not separately voted on upon demand in the House
(Speaker Foley, Feb. 3, 1993, p. —). A Member may withdraw a demand
for a separate vote in the House on an amendment reported from Commit-
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tee of the Whole prior to the Speaker’s putting the question thereon, and
unanimous consent is not required (May 28, 1987, p. 14030). When demand
is made for separate votes in the House on several amendments adopted
in the Committee of the Whole, the amendments are voted on in the House
in the order in which they appear in the bill (July 24, 1968, pp. 23093—
95; May 28, 1987, p. 14030; June 11, 1997, p. ——), except when amend-
ments have been considered under a special rule prescribing the order
for their consideration where the bill is considered as read, in which case
they are voted on upon demand in the order in which considered in Commit-
tee of the Whole (Mar. 11, 1993, p. ——; Mar. 25, 1993, p. —).

Depending on the will of the House as expressed on the question of order-
ing the previous question (1V, 4895; V, 5794; VIII, 2419), when a bill is
reported with amendments, it is in order to submit additional amendments
after disposition of the committee amendments (1V, 4872-4876). However,
in modern practice the opportunity to submit amendments is normally
foreclosed by the ordering of the previous question under a special rule.
The fact that a proposition has been rejected by the Committee of the
Whole does not prevent it from being offered as an amendment when the
subject comes up in the House (1V, 4878-4880; VIII, 2700). A substitute
amendment may be offered to a bill reported from committee, and then
the previous question may be ordered on the substitute, on all other amend-
ments, and on the bill to final passage (V, 5472). An amendment in the
nature of a substitute reported from committee is treated like any other
amendment (V, 5341), and if the House rejects the substitute the original
bill without amendment is before the House (VI11, 2426).

Where a series of bills are reported from Committee of the Whole, the
§338. Bills from House considers them in the order in which they are
Committee of the reported (1V, 4869, 4870; V111, 2417). A proposition re-
Whole in the House.  ported for action has precedence over an independent

resolution on the same subject offered by a Member
from the floor (V, 6986), and where a bill and a resolution relating to an
alleged breach of privilege were reported together the question was put
first on the bill (V, 6986). A bill read in full and considered in Committee
of the Whole (1V, 3409, 3410), or presumed to have been so read (1V, 4916),
is not read in full again in the House when reported and acted on. The
Chairman of the Committee of the Whole which reports a bill does not
become entitled to prior recognition for debate in the House (Il, 1453);
but on an adverse report an opponent is recognized to make a motion for
disposition of the bill (1V, 4897; VIII, 2430), or for debate (VII, 2629). The
recommendation of the committee being before the House, the motion to
carry out the recommendation is usually considered as pending without
being offered from the floor (IV, 4896), but when a bill was reported with
a recommendation that it lie on the table, a question was raised as to
whether or not this motion, which prevents debate, should be considered
as pending (1V, 4897). The House considers an amendment reported from
the Committee of the Whole to the preamble of a Senate joint resolution
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following disposition of amendments to the text and pending third reading
(May 25, 1993, p. —).

A motion to discharge the Committee of the Whole from the consideration
§330. Discharge of the of a matter committed to it is not privileged as against
Committee of the a demand for the regular order (1V, 4917). When the
Whole. committee is discharged from consideration of a bill the

House, in lieu of the report of the chairman, accepts
the minutes of the Clerk as evidence of amendments agreed to (1V, 4922).

5340. Application of In other things the rules or pro-
House rules in ceedings are to be the same as in
ommittee of the

Whole. the House. Scob., 39.

The House of Representatives provides by rule (clause 9 of rule XXIII)
that the rules of proceeding in the House shall apply in Committee of
the Whole so far as they may be applicable.

SEC. XIlII.—EXAMINATION OF WITNESSES.

Common fame is a good ground for the House
sas1. common fame as t0 Proceed by inquiry, and even to
B eetgation. accusation. Resolution House of

Commons, 1 Car., 1, 1625; Rush, L.
Parl., 115; Grey, 16-22, 92; 8 Grey, 21, 23, 27,
45.

In the House of Representatives common fame has been held sufficient
to justify procedure for inquiry (111, 2701), as in a case wherein it was
stated on the authority of “common rumor” that a Member had been men-
aced (111, 2678). The House also has voted to investigate with a view to
impeachment on the basis of common fame, as in the cases of Judges Chase
(111, 2342), Humphreys (111, 2385), and Durell (111, 2506).

§342. The production Witnesses are not to be produced
eesatan - but where the House has previously

instituted an inquiry, 2 Hats., 102,
nor then are orders for their attendance given
blank. 3 Grey, 51.

In the House of Representatives witnesses are summoned in pursuance
and by virtue of the authority conferred on a committee by the House
to send for persons and papers (I11, 1750). Even in cases wherein the rules
give to certain committees the authority to investigate without securing
special permission, authority must be obtained before the production of
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testimony may be compelled (1V, 4316). The rules require that subpoenas
issued by order of the House be signed by the Speaker (clause 4 of rule
1) and attested and sealed by the Clerk (clause 3 of rule Ill). However,
in clause 2(m) of rule Xl the House has authorized any committee or sub-
committee to issue a subpoena when authorized by a majority of the mem-
bers of the committee or subcommittee voting, a majority being present.
A committee may also delegate the authority to issue subpoenas to the
chairman of a full committee. Authorized subpoenas are signed by the
chairman of the committee or by any other member designated by the
committee. Sometimes the House authorizes issue of subpoenas during
a recess of Congress and empowers the Speaker to sign them (l11, 1806),
and in one case the two Houses, by concurrent resolution, empowered the
Vice President and Speaker to sign during a recess (111, 1763). (See Barry
v. U.S. ex. rel. Cunningham, 279 U.S. 597; McGrain v. Daugherty, 273
U.S. 135; Sinclair v. United States, 279 U.S. 263).

When any person is examined before a com-
§343. Examination of mlttee or a.t the bar Of the HOUSG,

yrtnesses In the any Member wishing to ask the per-
committee. son a question must address it to

the Speaker or chairman, who repeats the ques-
tion to the person, or says to him, “You hear the
guestion—answer it.” But if the propriety of the
guestion be objected to, the Speaker directs the
witness, counsel, and parties to withdraw; for no
guestion can be moved or put or debated while
they are there. 2 Hats.,, 108. Sometimes the
guestions are previously settled in writing before
the witness enters. Ib., 106, 107; 8 Grey, 64. The
guestions asked must be entered in the journals.
3 Grey, 81. But the testimony given in answer
before the House is never written down; but be-
fore a committee, it must be, for the information
of the House, who are not present to hear it. 7
Grey, 52, 334.

The Committee of the Whole of the House of Representatives was
charged with an investigation in 1792, but the procedure was wholly excep-
tional (I11, 1804), although a statute still empowers the Chairman of the
Committee of the Whole, as well as the Speaker, chairmen of select or
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standing committees, and Members to administer oaths to witnesses (2
U.S.C. 191; 111, 1769). Most inquiries, in the modern practice, are conducted
by select or standing committees, and these in each case determine how
they will conduct examinations (I11, 1773, 1775). Clause 2(k) of rule XI,
contains provisions governing certain procedures at investigative hearings
by committees (§ 712, infra). In one case a committee permitted a Member
of the House not of the committee to examine a witness (111, 2403). Usually
these investigations are reported stenographically, thus making the ques-
tions and answers of record for report to the House. To sustain a conviction
of perjury, a quorum of a committee must be in attendance when the testi-
mony is given (Christoffel v. United States, 338 U.S. 84). Certain criminal
statutes make it a felony to give perjurious testimony before a Congres-
sional committee (18 U.S.C. 1621), to intimidate witnesses before commit-
tees (18 U.S.C. 1505), or to make false statements in any matter within
the jurisdiction of the executive, legislative, or judicial branch of the Gov-
ernment of the United States (18 U.S.C. 1001).

Another provision of the Federal criminal code (18 U.S.C. 6005) provides
for “use” immunity for certain witnesses before either House or committees
thereof as follows:

“SEC. 6005. CONGRESSIONAL PROCEEDINGS.

“(@) In the case of any individual who has been or may be called to
testify or provide other information at any proceeding before or ancillary
to either House of Congress, or any committee, or any subcommittee of
either House, or any joint committee of the two Houses, a United States
district court shall issue, in accordance with subsection (b) of this section,
upon the request of a duly authorized representative of the House of Con-
gress or the committee concerned, an order requiring such individual to
give testimony or provide other information which he refuses to give or
provide on the basis of his privilege against self-incrimination, such order
to become effective as provided in section 6002 of this part.

“(b) Before issuing an order under subsection (a) of this section, a United
States district court shall find that—

“(1) in the case of a proceeding before or ancillary to either House
of Congress, the request for such an order has been approved by an
affirmative vote of a majority of the Members present of that House;

“(2) in the case of a proceeding before or ancillary to a committee
or a subcommittee of either House of Congress or a joint committee
of both Houses, the request for such an order has been approved by
an affirmative vote of two-thirds of the members of the full commit-
tee; and

“(3) ten days or more prior to the day on which the request for
such an order was made, the Attorney General was served with no-
tice of an intention to request the order.

“(c) Upon application of the Attorney General, the United States district
court shall defer the issuance of any order under subsection (a) of this
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section for such period, not longer than twenty days from the date of the
request for such order, as the Attorney General may specify.”.

The House, in its earlier years, arraigned and tried at its bar persons,

§344. Earlier and later not Members, charged with violation of its privileges,

practice as to as in the cases of Randall, Whitney (ll, 1599-1603),
inquiries at the bar of Anderson (Il, 1606), and Houston (I1, 1616); but in the
the House. case of Woods, charged with breach of privilege in 1870

(11, 1626-1628), the respondent was arraigned before
the House, but was heard in his defense by counsel and witnesses before
a standing committee. At the conclusion of that investigation the respond-
ent was brought to the bar of the House while the House voted his punish-
ment (I, 1628). The House has also arraigned at its bar contumacious
witnesses before taking steps to punish by its own action or through the
courts (111, 1685). In examinations at its bar the House has adopted forms
of procedure as to questions (Il, 1633, 1768), providing that they be asked
through the Speaker (11, 1602, 1606) or by a committee (11, 1617; 111, 1668).
And the questions to be asked have been drawn up by a committee, even
when put by the Speaker (11, 1633). In the earlier practice the answer
of a witness at the bar was not written down (1V, 2874); but in the later
practice the answers appear in the journal (l11, 1668). The person at the
bar withdraws while the House passes on an incidental question (I1, 1633;
111, 1768). (See McGrain v. Dougherty, 273 U.S. 135; Barry v. U.S. ex.
rel. Cunningham, 279 U.S. 597; Jurney v. MacCracken, 294 U.S. 125).

If either House have occasion for the presence
§345. Procuring of a person in custody of the other,

attendance of a

witness in custoy of  LNEY ASK the other their leave that
the other House. he may be brought up to them in
custody. 3 Hats., 52.

A Member, in his place, gives information to
sas. membersas  the House of what he knows of any
witnesses matter under hearing at the bar.

Jour. H. of C., Jan. 22, 1744-5.

At an examination at the bar of the House in 1795 both the written
information given by Members and their verbal testimony were required
to be under oath (I, 1602). In a case not of actual examination at the
bar, but wherein the House was deliberating on a proposition to order
investigation, it demanded by resolution that certain Members produce
papers and information (I11, 1726, 1811). Members often give testimony
before committees of investigation, and in at least one case the Speaker
has thus appeared (I1l, 1776). But in a case wherein a committee sum-
moned a Member to testify as to a statement made by him in debate he
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protested that it was an invasion of his constitutional privilege (111, 1777,
1778; see also H. Rept. 1372, 67th Cong. and Cong. Rec. 5, 1923, pp. 2415-
23). In one instance the chairman of an investigating committee adminis-
tered the oath to himself and testified (111, 1821). The House, in an inquiry
preliminary to an impeachment trial, gave leave to its managers to examine
Members, and leave to its Members to attend for the purpose (111, 2033).

Either House may request, but not command,
§347. Method of the attendance of a Member of the
e e o ' other. They are to make the request
House. by message of the other House, and
to express clearly the purpose of attendance,
that no improper subject of examination may be
tendered to him. The House then gives leave to
the Member to attend, if he choose it; waiting
first to know from the Member himself whether
he chooses to attend, till which they do not take
the message into consideration. But when the
peers are sitting as a court of criminal judica-
ture, they may order attendance, unless where it
be a case of impeachment by the Commons.
There it is to be a request. 3 Hats., 17; 9 Grey,
306, 406; 10 Grey, 133.

The House of Representatives and the Senate have observed this rule;
but it does not appear that they have always made public ascertainment
of the willingness of the Member to attend (I11, 1790, 1791). In one case
the Senate laid aside pending business in order to comply with the request
of the House (I11, 1791). In several instances House committees, after their
invitations to Senators to appear and testify had been disregarded, have
issued subpoenas. In such cases the Senators have either disregarded the
subpoenas, refused to obey them, or have appeared under protest (I11, 1792,
1793). In one case, after a Senator had neglected to respond either to an
invitation or a subpoena the House requested of the Senate his attendance
and the Senate disregarded the request (111, 1794). Where Senators have
responded to invitations of House committees, their testimony has been
taken without obtaining consent of the Senate (111, 1793, 1795, footnote).
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Counsel are to be heard only on private, not
sas. admissionof ~ ON public, bills and on such points
counsel of law only as the House shall di-

rect. 10 Grey, 61.

In 1804 the House admitted the counsel of certain corporations to address
the House on pending matters of legislation (V, 7298), and in 1806 voted
that a claimant might be heard at the bar (V, 7299); but in 1808, after
consideration, the House by a large majority declined to follow again the
precedent of 1804 (V, 7300). In early years counsel in election cases were
heard at the bar at the discretion of the House (I, 657, 709, 757, 765);
but in 1836, after full discussion, the practice was abandoned (I, 660),
and, with one exception in 1841 (I, 659), has not been revived, even for
the case of a contestant who could not speak the English language (I, 661).
Counsel appear before committees in election cases, however. Where wit-
nesses and others have been arraigned at the bar of the House for contempt,
the House has usually permitted counsel (11, 1601, 1616; 111, 1667), some-
times under conditions (11, 1604, 1616); but in a few cases has declined
the request (I, 1608; 111, 1666, footnote). In investigations before commit-
tees counsel usually have been admitted (111, 1741, 1846, 1847), sometimes
even to assist a witness (I11, 1772), and clause 2(k)(3) of rule XI now pro-
vides that witnesses at investigative hearings may be accompanied by their
own counsel for the purpose of advising them concerning their constitu-
tional rights (8 712). In examinations preliminary to impeachment counsel
usually have been admitted (I11, 1736, 2470, 2516) unless in cases wherein
such proceedings were ex parte. During its investigation into charges of
impeachment against President Nixon, the Committee on the Judiciary
admitted counsel to the President to be present, to make presentations
and to examine witnesses during investigatory hearings (H. Rept. 93-1305,
Aug. 20, 1974, p. 29219).

At one time the House required all counsel or agents representing per-
sons or corporations before committees to be registered with the Clerk
(111, 1771). The Federal Regulation of Lobbying Act (Title 111 of the Legisla-
tive Reorganization Act of 1946) requires all lobbyists to register with the
Clerk of the House and the Secretary of the Senate (2 U.S.C. 267).

SEC. XIV.—ARRANGEMENT OF BUSINESS.

The Speaker is not precisely bound to any
s340. advantages of  FUIES @S to what bills or other mat-
snorderotbusiness tar shall be first taken up; but it is
left to his own discretion, unless the House on a
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guestion decide to take up a particular subject.
Hakew., 136.

A settled order of business is, however, nec-
essary for the government of the presiding per-
son, and to restrain individual Members from
calling up favorite measures, or matters under
their special patronage, out of their just turn. It
is useful also for directing the discretion of the
House, when they are moved to take up a par-
ticular matter, to the prejudice of others, having
priority of right to their attention in the general
order of business.

* * * * *

In this way we do not waste our time in debat-
ing what shall be taken up. We do one thing at
a time; follow up a subject while it is fresh, and
till it is done with; clear the House of business
gradatim as it is brought on, and prevent, to a
certain degree, its immense accumulation to-
ward the close of the session.

Jefferson gave as a part of his comment on the law of Parliament the
order of business in the Senate in his time. Both in the House and Senate
the order of business has been changed to meet the needs of the times.
The order of business now followed in the House is established by rule
XX1V; and this rule, with the rules supplemental thereto, take away to
a very large extent the discretion exercised by the Speaker under the par-
liamentary law.

In the House of Representatives before committees are appointed it is
in order to offer a bill or resolution for consideration not previously consid-
ered by a committee (VII, 2103). In the 73d Congress, the House passed
before the adoption of rules and election of committees a bill of major impor-
tance (H.R. 1491, providing relief in the existing national emergency in
banking), following a message from President Roosevelt recommending its
immediate passage (Mar. 9, 1933, pp. 75-84). After committees are ap-
pointed, bills and resolutions not otherwise in order must be referred (VII,
2104).
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Arrangement, however, can only take hold of
saso0. conditionsof  MaAtters in possession of the House.
heoldandes New matter may be moved at any
business. time when no question is before the
House. Such are original motions and reports on
bills. Such are bills from the other House, which
are received at all times, and receive their first
reading as soon as the question then before the
House is disposed of, and bills brought in on
leave, which are read first whenever presented.
So messages from the other House respecting
amendments to bills are taken up as soon as the
House is clear of a question, unless they require
to be printed, for better consideration. Orders of
the day may be called for, even when another
guestion is before the House.

In Jefferson’s time the principles of this comment would have applied
to both House and Senate; but in the House the pressure of business has
become so great that the order of business may be interrupted at the will
of the majority only by certain specified matters (see annotations following
rule XX1V). For matters not thus specified, interruption of the order takes
place only by unanimous consent.

SEC. XV.—ORDER.

* * * * *

In Parliament, “instances make order,” per
sastprecedentin - SPeaker Onslow. 2 Hats., 141. But

Parliament and the

House, what is done only by one Par-
liament, cannot be called custom of
Parliament, by Prynne. 1 Grey, 52.

In the House of Representatives the Clerk is required to note all ques-
tions of order and the decisions thereon and print the record thereof as
an appendix to the Journal (clause 3 of rule Ill). The Parliamentarian
has the responsibility for compiling and updating the precedents (secs.
341-342, Legislative Reorganization Act of 1970; 84 Stat. 1140). The Com-
mittee Reform Amendments of 1974 gave the Speaker the responsibility
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to prepare an updated compilation of such precedents every two years (H.
Res. 988, 93d Cong., Oct. 8, 1974, p. 34470). The Speaker feels constrained
in his rulings to give precedent its proper influence (11, 1317), since the
advantage of such a course are undeniable (IV, 4045). But decisions of
the Speakers on questions of order are not like judgments of courts which
conclude the rights of parties, but may be reexamined and reversed (1V,
4637), except on discretionary matters of recognition (I1, 1425). It is rare,
however, that such a reversal occurs.

SEC. XVI.—ORDER RESPECTING PAPERS.

The Clerk is to let no journals, records, ac-
sas2. safekeeping of  COUNTS, Or papers be taken from the
pepeland =™ table or out of his custody. 2 Hats.,

193, 194.

Mr. Prynne, having at a Committee of the
Whole amended a mistake in a bill without
order or knowledge of the committee, was rep-
rimanded. 1 Chand., 77.

A bill being missing, the House resolved that
a protestation should be made and subscribed by
the members “before Almighty God, and this
honorable House, that neither myself, nor any
other to my knowledge, have taken away, or do
at this present conceal a bill entitled,” &c. 5
Grey, 202.

After a bill is engrossed, it is put into the
Speaker’'s hands, and he is not to let any one
have it to look into. Town, col. 209.

In the House of Representatives an alleged improper alteration of a bill
was presented as a question of privilege and examined by a select commit-
tee. It being ascertained that the alteration was made to correct a clerical
error, the committee reported that it was “highly censurable in any Mem-
ber or officer of the House to make any change, even the most unimportant,
in any bill or resolution which has received the sanction of this body” (I11,
2598). Engrossed bills do not go into the Speaker’'s hands. Enrolled bills
go to him for signature.
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SEC. XVII.—ORDER IN DEBATE.

§353. Decorum of When the Speaker is seated in
Members as tossitting - lyjs chair, every member is to sit in
in their places. )

his place. Scob., 6; Grey, 403.

In the House of Representatives the decorum of Members is regulated
by the various provisions of rule X1V; and this provision of the parliamen-
tary law is practically obsolete.

When any Member means to speak, he is to
sas4. Procequre of the. StANA  UP 1N his place, uncovered,
onton " and to address himself, not to the

House, or any particular Member,
but to the Speaker, who calls him by his name,
that the House may take notice who it is that
speaks. Scob., 6; D’Ewes, 487, col. 1; 2 Hats., 77;
4 Grey, 66; 8 Grey, 108. But Members who are
indisposed may be indulged to speak sitting. 2
Hats., 75, 77; 1 Grey, 143.

In the House of Representatives the Member, in seeking recognition is
governed by clause 1 of rule X1V, which differs materially from this provi-
sion of the parliamentary law. The Speaker, moreover, calls the Member,
not by name, but as “the gentleman (or gentlewoman) from ,” naming
the State. As long ago as 1832, at least, a Member was not required to
rise from his own seat (V, 4979, footnote).

§355. Conditions When a Member stands up to
d hich H H
ndernicns spegk, no question is to be put, but
florissubjected o 1@ 1S t0 be heard unless the House
the will of the H X -

THIETETE overrule him. 4 Grey, 390; 5 Grey,

6, 143.

In the House of Representatives no question is put as to the right of
a Member to the floor, unless he be called to order and dealt with by
the House under clauses 4 and 5 of rule XIV.
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If two or more rise to speak nearly together,
§356. The the Speaker determines who was
et brie Tirst up, and calls him by name,
Speaker. whereupon he proceeds, unless he
voluntarily sits down and gives way to the other.
But sometimes the House does not acquiesce in
the Speaker’s decision, in which case the ques-
tion is put, “which Member was first up?”’ 2
Hats., 76; Scob., 7; D’Ewes, 434, col. 1, 2.

In the Senate of the United States the Presi-
dent’s decision is without appeal.

In the House of Representatives recognition by the Chair is governed
by clause 2 of rule XIV and the practice thereunder. There has been no
appeal from a decision by the Speaker on a question of recognition since
1881, on which occasion Speaker Randall stated that the power of recogni-
tion is “just as absolute in the Chair as the judgment of the Supreme
Court of the United States is absolute as to the interpretation of the law”
(1, 1425-1428), and in the later practice no appeal is permitted (VIII,
2429, 2646, 2762).

No man may speak more than once on the
sas7.rightotthe — S@MeE bill on the same day; or even
e o e e on another day, if the debate be ad-

journed. But if it be read more than
once in the same day, he may speak once at
every reading. Co., 12, 115; Hakew., 148; Scob.,
58; 2 Hats., 75. Even a change of opinion does
not give a right to be heard a second time.
Smyth's Comw. L., 2, c. 3; Arcan, Parl., 17.

But he may be permitted to speak again to
clear a matter of fact, 3 Grey, 357, 416; or mere-
ly to explain himself, 2 Hats., 73, in some mate-
rial part of his speech, Ib., 75; or to the manner
or words of the question, keeping himself to that
only, and not traveling into the merits of it, Me-

morials in Hakew., 29; or to the orders of the

[165]



JEFFERSON'S MANUAL
§358

House, if they be transgressed, keeping within
that line, and not falling into the matter itself.
Mem. Hakew., 30, 31.

The House of Representatives has modified the parliamentary law as
to a Member's right to speak a second time by clauses 3 and 6 of rule
X1V and by permitting a Member controlling time in debate to yield to
another more than once. In ordinary practice rule X1V is not rigidly en-
forced, and Members find little difficulty in making such explanations as
are contemplated by the parliamentary law.

But if the Speaker rise to speak, the Member
sass. Participation of - StaNding up ought to sit down, that
the Spealerindebxe he may be first heard. Town., col.
205; Hale Parl., 133; Mem. in Hakew., 30, 31.
Nevertheless, though the Speaker may of right
speak to matters of order, and be first heard, he
is restrained from speaking on any other subject,
except where the House have occasion for facts
within his knowledge; then he may, with their
leave, state the matter of fact. 3 Grey, 38.

This provision is usually observed in the practice of the House, so far
as the conduct of the Speaker in the chair is concerned. In several instances
the Speaker has been permitted by the House to make a statement from
the chair, as in a case wherein his past conduct had been criticised (I,
1369), and in a case wherein there had been unusual occurrences in the
joint meeting to count the electoral vote (I1, 1372), and in a matter relating
to a contest for the seat of the Speaker as a Member (Il, 1360). In rare
instances the Speaker has made brief explanations from the chair without
asking the assent of the House (11, 1373, 1374). Speakers have called others
to the chair and participated in debate, usually without asking consent
of the House (Il, 1360, 1367, footnote, 1368, 1371; 111, 1950), and in one
case a Speaker on the floor debated a point of order which the Speaker
pro tempore was to decide (V, 6097). In rare instances Speakers have left
the chair to make motions on the floor (11, 1367, footnote). Speakers may
participate in debate in Committee of the Whole, although at certain peri-
ods in the history of the House the privilege was rarely exercised (I1, 1367,
footnote).

During the House’s consideration of several measures relating to the
use of military force in the Persian Gulf, the Speaker took the floor not
only to debate the pending question but also to commend the House on
the quality of its recent debates on matters of war and peace and to explain
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his decision to vote on measures relating thereto even though not required
to do so under clause 6 of rule | (Jan. 12, 1991, p. 1085).

No one is to speak impertinently or beside the
saso.impertinent,  UEStion, superfluous, or tediously.
e, Scob., 31, 33; 2 Hats., 166, 168;

Hale Parl., 133.

The House, by clause 1 of rule XIV, provides that the Member shall
address himself to the question under debate, but neither by rule nor prac-
tice has the House ever suppressed superfluous or tedious speaking, its
hour rule (clause 2 of rule XIV) being a sufficient safeguard in this respect.

No person is to use indecent language against
§360. Language the proceedings of the House; no

reflecting on the

House. prior determination of which is to

be reflected on by any Member, un-
less he means to conclude with a motion to re-
scind it. 2 Hats., 169, 170; Rushw., p. 3, v. 1, fol.
42. But while a proposition under consideration
is still in fieri, though it has even been reported
by a committee, reflections on it are no reflec-
tions on the House. 9 Grey, 508.

In the practice of the House of Representatives it has been held out
of order in debate to cast reflections on either the House or its membership
or its decisions, whether present or past (V, 5132-5138). A Member who
had used offensive words against the character of the House, and who
declined to explain, was censured (I1, 1247). Words impeaching the loyalty
of a portion of the membership have also been ruled out (V, 5139). Where
a Member reiterated on the floor certain published charges against the
House, action was taken, although other business had intervened, the ques-
tion being considered one of privilege (111, 2637). It has been held inappro-
priate and not in order in debate to refer to the proceedings of a committee
except such as have been formally reported to the House (V, 5080-5083;
VIII, 2269, 2485-2493; June 24, 1958, pp. 12120, 12122), but this rule
does not apply to the proceedings of a committee of a previous Congress
(Chairman Hay, Feb. 2, 1914, p. 2782), and the rationale for this limitation
on debate is in part obsolete under the modern practice of the House insofar
as the doctrine is applied to open committee meetings and hearings.
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No person, in speaking, is to mention a Mem-
sas1. personalities i DEr then present by his name, but
debateforbidden-— to describe him by his seat in the
House, or who spoke last, or on the other side of
the question, &c., Mem. in Hakew., 3; Smyth’s
Comw., L. 2, c. 3; nor to digress from the matter
to fall upon the person, Scob., 31; Hale Parl.,
133; 2 Hats., 166, by speaking reviling, nipping,
or unmannerly words against a particular Mem-
ber. Smyth’s Comw., L. 2,c. 3. * * *

In the practice of the House, a Member is not permitted to refer to an-
other Member by name (V, 5144; VIII, 2526, 2529, 2536), or to address
him in the second person (V, 5140-5143; VI, 600; VIII, 2529). The proper
reference to another Member is “the gentleman (or gentlewoman) from
;" naming the Member’s State (June 14, 1978, p. 17615; July 21,
1982, pp. 17314-15).

By rule of the House (clause 1 of rule XIV), as well as by parliamentary
law, personalities are forbidden (V, 4979, 5145, 5163, 5169), whether
against the Member in the Member’s capacity as Representative or other-
wise (V, 5152, 5153), even if the references may be relevant to the pending
question (Sept. 28, 1996, p. ——). The House has censured a Member for
gross personalities (11, 1251). The Chair may intervene to prevent improper
references where it is evident that a particular Member is being described
(Nov. 3, 1989, p. 27077). The Chair does not rule on the veracity of a
statement made by a Member in debate (Apr. 9, 1997, p. —).

Clause 1 of rule XIV has been held to proscribe: (1) referring to an identi-
fiable group of sitting Members as having committed a crime (e.g., “steal-
ing” an election) (Feb. 27, 1985, p. 3898; Speaker Wright, Mar. 21, 1989,
p. 5016); (2) referring in a personally critical manner to the political tactics
of the Speaker or other Members (June 25, 1981, p. 14056); (3) referring
to a particular Member of the House in a derogatory fashion (Nov. 3, 1989,
p. 27077—); (4) characterizing a Member as “the most impolite Member”
(June 27, 1996, p. —); (5) questioning the integrity of a Member (July
25, 1996, p. —); and (6) denunciating the spirit in which a Member had
spoken (V, 6981).

A distinction has been drawn between general language, which charac-
terizes a measure or the political motivations behind a measure, and per-
sonalities (V, 5153, 5163, 5169). Although remarks in debate may not in-
clude personal attacks against a Member or an identifiable group of Mem-
bers, they may address political motivations for legislative positions (Jan.
24, 1995, p. ——; Mar. 8, 1995, p. ——; Nov. 17, 1995, p. ——; June 13,
1996, p. —). For example, references to “down-in-the-dirt gutter politics”
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and “you people are going to pay” were held not to be personal references
(Nov. 14, 1995, p. —). Similarly, characterizing a pending measure as
a “patently petty political terrorist tactic” was held in order as a reference
to the pending measure rather than to the motive or character of the meas-
ure’s proponent (Nov. 9, 1995, p. ——). The Chair has also held in order
a general reference that “big donors” receive “access to leadership power
and decisions” because the reference did not identify a specific Member
as engaging in an improper quid pro quo (Apr. 9, 1997, p. —).

A Member should refrain from references in debate to the official conduct
of a Member where such conduct is not the subject then pending before
the House by way of either a report of the Committee on Standards of
Official Conduct or another question of the privileges of the House (see,
e.g., July 24, 1990, p. ——; Mar. 19, 1992, p. ——; May 25, 1995, p. —;
Sept. 19, 1995, p. ——). This stricture also precludes a Member from recit-
ing news articles discussing a Member's conduct (Sept. 24, 1996, p. —),
reciting the content of a previously tabled resolution raising a question
of the privileges of the House (Nov. 17, 1995, p. ——; Sept. 19, 1996, p.
——), or even referring to a Member’s conduct by mere insinuation (Sept.
12, 1996, p. —). Notice of an intention to offer a resolution as a question
of the privileges of the House under rule IX does not render a resolution
“pending” and thereby permit references to conduct of a Member proposed
to be addressed therein (Sept. 19, 1996, p. —).

The stricture against references to a Member’s conduct not then pending
before the House applies to the conduct of all sitting Members (Apr. 1,
1992, p. —), including conduct that has previously been resolved by the
Committee on Standards of Official Conduct or the House (Sept. 20, 1995,
p. ——; Sept. 24, 1996, pp. ——, ——; Apr. 17, 1997, p. ——). This stricture
does not apply to the conduct of a former Member, provided the reference
is not made in an attempt to compare the conduct of a former Member
with the conduct of a sitting Member (Sept. 12, 1996, pp. ——, —).

Debate on a pending privileged resolution recommending disciplinary
action against a Member may necessarily involve personalities. However,
clause 1 of rule XIV still prohibits the use of language that is personally
abusive (see, e.g., July 31, 1979, p. ——; Jan. 7, 1997, p. —). Furthermore,
during the actual pendency of such a resolution, a Member may discuss
a prior case reported to the House by the Committee on Standards of Offi-
cial Conduct for the purpose of comparing the severity of the sanction rec-
ommended in that case with the severity of the sanction recommended
in the pending case, provided that the Member does not identify, or discuss
the details of the past conduct of, a sitting Member (Dec. 18, 1987, p.
36271).

In addition to the prohibition against addressing a Member’s conduct
when it is not actually pending before the House, the Speaker has advised
that Members should refrain from references in debate (1) to the motiva-
tions of a Member who filed a complaint before the Committee on Stand-
ards of Official Conduct (Speaker pro tempore Foley, June 15, 1988, p.
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14623; July 6, 1988, p. 16630; Mar. 22, 1989, p. 5130; May 2, 1989, p.
7735; Nov. 3, 1989, p. 27077); (2) to personal criticism of a member of
the Committee on Standards of Official Conduct (Apr. 1, 1992, p. —;
Mar. 3, 1995, p. —; Sept. 19, 1996, p. ——; Sept. 24, 1996, p. —);
and (3) to an investigation undertaken by the Committee on Standards
of Official Conduct, including suggestion of a course of action (Mar. 3, 1995,
p. —; Sept. 24, 1996, p. ——; Sept. 28, 1996, p. ——) or advocacy of
an interim status report by the Committee (Sept. 12, 1996, p. ——; Sept.
28,1996, p. —).

A Member may not read in debate extraneous material critical of another
Member, which would be improper if spoken in the Member’s own words
(May 25, 1995, p. ——; Sept. 12, 1996, p. ——). Thus, words in a telegram
read in debate which repudiated the “lies and half-truths” of a House com-
mittee report were ruled out of order as reflecting on the integrity of com-
mittee members (June 16, 1947, p. 7065), and unparliamentary references
in debate to newspaper accounts used in support of a Member’s personal
criticism of another Member were similarly ruled out of order (Feb. 25,
1985, p. 3346).

Complaint of the conduct of the Speaker should be presented directly
§362. Criticism of the for the action of the House and not by way of debate
Speaker. on other matters (V, 5188). In a case wherein a Member

used words insulting to the Speaker the House on a
subsequent day, and after other business had intervened, censured the
offender (11, 1248). In such a case the Speaker would ordinarily leave the
chair while action should be taken by the House (Il, 1366; V, 5188; VI,
565). In the 104th Congress the Chair reaffirmed that it is not in order
to speak disrespectfully of the Speaker, and that under the precedents
the sanctions for such violations transcend the ordinary requirements for
timeliness of challenges (Il, 1248; Jan. 4, 1995, p. —; Jan. 19, 1995,
p. —). It is not in order to arraign the personal conduct of the Speaker
(Jan. 18, 1995, p. ——; Jan. 19, 1995, p. ——). For example, it is not in
order to charge dishonesty or disregard of the rules (July 11, 1985, p.
18550), to reflect on his patriotism by accusing him of “kowtowing” to per-
sons who would desecrate the flag (June 20, 1990, p. 14877), to refer to
him as a “crybaby” (Nov. 16, 1995, p. —), or to refer to official conduct
of the Speaker that has previously been resolved by the Committee on
Standards of Official Conduct or the House (Apr. 17, 1997, p. —). The
Chair may take the initiative to admonish Members for references in de-
bate that disparage the Speaker (June 25, 1981, p. 14056; Mar. 22, 1996,
p. ——). Debate on a resolution authorizing the Speaker to entertain mo-
tions to suspend the rules may not engage in personality by discussing
the official conduct of the Speaker, even if possibly relevant to the question
of empowerment of the Speaker (Sept. 24, 1996, p. —).
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* * * The consequences of a measure may be
§363. Motives of reprobated in strong terms; but to

Members not to be

arraigned. arraign the motives of those who

propose to advocate it is a personal-
ity, and against order. Qui digreditur a materia
ad personam, Mr. Speaker ought to suppress.
Ord. Com., 1604, Apr. 19.

The arraignment of the motives of Members is not permitted (V, 5147—
51; Dec. 13, 1973, p. 41270), and the Speakers have intervened to prevent
it, in the earlier practice preventing even mildest imputations (V, 5161,
5162). However, remarks in debate may address political, but not personal,
motivations for legislative positions (Jan. 24, 1995, p. ——; Mar. 8, 1995,
p. ——; Nov. 17, 1995, p. ——; June 13, 1996, p. ——) or for committee
membership (July 10, 1995, p. ——). Accusing another Member of hypocrisy
has been held not in order (July 24, 1979, p. 20380; Mar. 29, 1995, p.
——), and characterizing the motivation of a Member in offering an amend-
ment as deceptive and hypocritical was ruled out of order (June 12, 1979,
p. 11461). A statement in debate that an amendment could only be dema-
gogic or racist because only demagoguery or racism impelled such an
amendment was ruled out of order as impugning the motives of the Member
offering the amendment (Dec. 3, 1973, pp. 41270, 41271). However, debate
characterizing a pending measure as a “patently petty political terrorist
tactic” was held in order as directed at the pending measure rather than
the motive or the character of its proponent (Nov. 9, 1995, p. ——). While
in debate the assertion of one Member may be declared untrue by another,
yet in so doing an intentional misrepresentation must not be implied (V,
5157-5160), and if stated or implied is censurable (I1, 1305) and presents
a question of privilege (111, 2717; VI, 607). A Member in debate having
declared the words of another “a base lie,” censure was inflicted by the
House on the offender (11, 1249).

No one is to disturb another in his speech by
sasa Disorderand  N11SSING, coughing, spitting, 6 Grey,
grteneduning 329 Scob., 8; D'Ewes, 332, col. 1,

640, col. 2, speaking or whispering
to another, Scob., 6; D'Ewes, 487, col. 1; nor
stand up to interrupt him, Town, col. 205; Mem.
in Hakew., 31; nor to pass between the Speaker
and the speaking Member, nor to go across the
House, Scob., 6, or to walk up and down it, or
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to take books or papers from the table, or write
there, 2 Hats., 171, p. 170.

The House of Representatives has by clause 7 of rule XIV prescribed
certain rules of decorum differing somewhat from this provision of the
parliamentary law, but supplemental to it rather than antagonistic. In
one respect, however, the practice of the House differs from the apparent
intent of the parliamentary law. In the House a Member may interrupt
by addressing the Chair for permission of the Member speaking (V, 5006;
VIII, 2465); but it is entirely within the discretion of the Member occupying
the floor to determine when and by whom he shall be interrupted (V, 5007,
5008; VIII, 2463, 2465). There is no rule of the House requiring a Member
having the floor to yield to another Member to whom he has referred during
debate (Aug. 2, 1984, p. 22241). The Chair may take the initiative in pre-
serving order when a Member declining to yield in debate continues to
be interrupted by another Member, may order that the interrupting Mem-
ber’'s remarks not appear in the Record (July 26, 1984, p. 21247), and
may admonish Members not to converse with a Member attempting to
address the House (Feb. 21, 1984, p. 2758), as it is not in order to engage
in disruption while another is delivering remarks in debate (June 27, 1996,
p. —). On the opening day of the 103d Congress, during the customary
announcement of policies with respect to particular aspects of the legisla-
tive process, the Chair elaborated on the rules of order in debate with
a general statement concerning decorum in the House of Representatives
(Jan. 5, 1993, p. —). For further discussion of interruptions in debate,
see § 750, infra.

Nevertheless, if a Member finds that it is not
saes. partiamentary  the INClination of the House to hear
method ofstencing 2 him, and that by conversation or

any other noise they endeavor to
drown his voice, it is his most prudent way to
submit to the pleasure of the House, and sit
down; for it scarcely ever happens that they are
guilty of this piece of ill manners without suffi-
cient reason, or inattention to a Member who
says anything worth their hearing. 2 Hats., 77,
78.

In the House of Representatives, where the previous question and hour
rule of debate have been used for many years, the parliamentary method
of suppressing a tedious Member has never been imported into the practice
(V, 5445).
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If repeated calls do not produce order, the

§366. The Speaker may call by his name any
parmena 22 Member obstinately persisting in ir-

disorderly Member-— regularity; whereupon the House
may require the Member to withdraw. He is
then to be heard in exculpation, and to with-
draw. Then the Speaker states the offense com-
mitted; and the House considers the degree of
punishment they will inflict. 2 Hats., 167, 7, 8,
172.

This provision of parliamentary law should be in conjunction with
clauses 4 and 5 of rule X1V, 88 760-761, infra, particularly as this provision
relates to the ultimate authority of the House to determine whether a
Member ignoring repeated calls to order should be permitted to proceed
in order.

For instances of assaults and affrays in the
sae7. proceedingsin -~ HOUSe of Commons, and the pro-
o emieend - ceadings thereon, see 1 Pet. Misc.,

82; 3 Grey, 128; 4 Grey, 328; 5
Grey, 382; 6 Grey, 254; 10 Grey, 8. Whenever
warm words or an assault have passed between
Members, the House, for the protection of their
Members, requires them to declare in their
places not to prosecute any quarrel, 3 Grey, 128,
293; 5 Grey, 280; or orders them to attend the
Speaker, who is to accommodate their dif-
ferences, and report to the House, 3 Grey, 419;
and they are put under restraint if they refuse,
or until they do. 9 Grey, 234, 312.

In several instances assaults and affrays have occurred on the floor of
the House of Representatives. Sometimes the House has allowed these
affairs to pass without notice, the Members concerned making apologies
either personally or through other Members (11, 1658-1662). In other cases
the House has exacted apologies (11, 1646-1651, 1657), or required the
offending Members to pledge themselves before the House to keep the peace
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(11, 1643). In case of an aggravated assault by one Member on another
on the portico of the Capitol for words spoken in debate, the House censured
the assailant and three other Members who had been present, armed, to
prevent interference (11, 1655, 1656). Assaults or affrays in the Committee
of the Whole are dealt with by the House (11, 1648-1651).

Disorderly words are not to be noticed till the
sase. partiamentary - MleMber has finished his speech. 5
oo o " Grey, 356; 6 Grey, 60. Then the per-

son objecting to them, and desiring
them to be taken down by the Clerk at the table,
must repeat them. The Speaker then may direct
the Clerk to take them down in his minutes; but
if he thinks them not disorderly, he delays the
direction. If the call becomes pretty general, he
orders the Clerk to take them down, as stated
by the objecting Member. They are then a part
of his minutes, and when read to the offending
Member, he may deny they were his words, and
the House must then decide by a question
whether they are his words or not. Then the
Member may justify them, or explain the sense
in which he used them, or apologize. If the
House is satisfied, no further proceeding is nec-
essary. But if two Members still insist to take
the sense of the House, the Member must with-
draw before that question is stated, and then the
sense of the House is to be taken. 2 Hats., 199;
4 Grey, 170; 6 Grey, 59. When any Member has
spoken, or other business intervened, after offen-
sive words spoken, they can not be taken notice
of for censure. And this is for the common secu-
rity of all, and to prevent mistakes which must
happen if words are not taken down imme-
diately. Formerly they might be taken down at
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any time the same day. 2 Hats., 196; Mem. in
Hakew., 71; 3 Grey, 48; 9 Grey, 514.

The House of Representatives has, by clauses 4 and 5 of rule X1V, pro-
vided a method of procedure in cases of disorderly words. The House per-
mits and requires them to be noticed as soon as uttered, and has not in-
sisted that the offending Member withdraw while the House is deciding
as to its course of action.

Disorderly words spoken in a committee must
§369. Disorderly be written down as in the House;
pords taken o put the committee can only report

and reported from

commiteeofthe them to the House for animadver-
sion. 6 Grey, 46.

This provision of the parliamentary law has been applied to the Commit-
tee of the Whole rather than to select or standing committees. The House
has censured a Member for disorderly words spoken in Committee of the
Whole and reported therefrom (11, 1259).

In Parliament, to speak irreverently or sedi-
saro. referencesin ~ tIOUS]Y against the King is against
debate o the order. Smyth’s Comw., L. 2, ¢. 3; 2

Hats., 170.

This provision of the parliamentary law is manifestly inapplicable to
the House of Representatives (V, 5086); and it has been held in order in
debate to refer to the President of the United States or his opinions, either
with approval or criticism, provided that such reference be relevant to the
subject under discussion and otherwise conformable to the rules of the
House (V, 5087-5091; VIII, 2500). Under this standard the following ref-
erences are in order: (1) a reference to the probable action of the President
(V, 5092); (2) an adjuration to the President to keep his word (although
an improper form of address) (Dec. 19, 1995, p. —); and (3) an accusation
that the President “frivolously vetoed” a bill (Nov. 8, 1995, p. —). Al-
though wide latitude is permitted in debate on a proposition to impeach
the President (V, 5093), Members must abstain from language personally
offensive (V, 5094). Personal abuse, innuendo, or ridicule of the President
is not permitted (VIII, 2497; Aug. 12, 1986, p. 21078; Oct. 21, 1987, p.
8857; Sept. 21, 1994, p. ——). Under this standard the following references
are not in order: (1) calling the President a “liar” or accusing him of “lying”
(June 26, 1985, p. 17394; Sept. 24, 1992, p. ——; Nov. 15, 1995, p. —;
June 6, 1996, p. —); (2) attributing to him “hypocrisy” (Sept. 25, 1992,
p. —); (3) accusing him of giving aid and comfort to the enemy (Jan.
25, 1995, p. —); (4) accusing him of “demagoguery” (Jan. 23, 1996, p.
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——; Jan. 24, 1996, p. ——; May 30, 1996, p. —); (5) calling him a “draft-
dodger” or accusing him of “raping the truth” (Apr. 24, 1996, p. ——; Sept.
30, 1996, p. —); (6) describing his action as “cowardly” (Oct. 25, 1989,
p. 25817); (7) charging him with intent to be intellectually dishonest (May
9, 1990, p. 9828); (8) referring to him as “a little bugger” (Nov. 18, 1995,
p. —); (9) alluding to alleged sexual misconduct on his part (May 10,
1994, p. —); and (10) alluding to a propensity for unethical behavior
on his part (June 20, 1996, p. ——). The Chair may admonish Members
transgressing this stricture even after other debate has intervened (Jan.
23,1996, p. —).

A Member may not read in debate extraneous material personally abu-
sive of the President, which would be improper if spoken in the Member’s
own words (July 12, 1996, p. —; July 26, 1996, p. —), such as calling
the President a liar (Mar. 3, 1993, p. —; Nov. 15, 1995, p. —; May
2, 1996, p. —). The Chair has advised that the protections afforded by
Jefferson’s Manual and the precedents against unparliamentary references
to the President, himself, do not necessarily obtain for members of his
family (July 12, 1990, p. 17206). In the 102d Congress, the Speaker enun-
ciated a minimal standard of propriety for all debate concerning nominated
candidates for the Presidency, based on the traditional proscription against
personally offensive references to the President even in his capacity as
a candidate (Speaker Foley, Sept. 24,1992, p. —).

For discussion of the stricture against addressing remarks in debate
to the President, as in the second person, see § 749, infra.

On January 27, 1909 (VII1I1, 2497), the House adopted a report of a com-
mittee appointed to investigate the question, which report in part stated:

“The freedom of speech in debate in the House of Representatives should
never be denied or abridged, but freedom of speech in debate does not
mean license to indulge in personal abuses or ridicule. The right of Mem-
bers of the two Houses of Congress to criticise the official acts of the Presi-
dent and other executive officers is beyond question, but this right is subject
to proper rules requiring decorum in debate. Such right of criticism in
inherent upon legislative authority. The right to legislate involves the right
to consider conditions as they are and to contrast present conditions with
those of the past or those desired in the future. The right to correct abuses
by legislation carries the right to consider and discuss abuses which exist
or which are feared.

“It is, however, the duty of the House to require its Members in speech
or debate to preserve that proper restraint which will permit the House
to conduct its business in an orderly manner and without unnecessarily
and unduly exciting animosity among its Members or antagonism from
those other branches of the Government with which the House is cor-
related.”
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It is a breach of order in debate to notice what
§371. Debate and has been said on the same subject

proceedings in the

other House not tobe 1N the other House, or the particu-
noticed indebate. — |gr votes or majorities on it there;
because the opinion of each House should be left
to its own independency, not to be influenced by
the proceedings of the other; and the quoting
them might beget reflections leading to a mis-
understanding between the two Houses. 8 Grey,
22.

Until clause 1 of rule X1V, was amended by adoption of the rules in
the 100th Congress (H. Res. 5, Jan. 6, 1987, p. 6) and again in the 101st
Congress (H. Res. 5, Jan. 3, 1989, p. 72), this principle of comity and the
parliamentary law as described by Jefferson governed debate in the House
of Representatives to the full extent of its provisions (see generally, V,
5095-5130; VIII, 2501-21; July 31, 1984, p. 21670; Procedure, ch. 29, sec.
14). Clause 1 of rule X1V, now provides that “debate may include references
to actions taken by the Senate or by committees thereof which are a matter
of public record, references to the pendency or sponsorship in the Senate
of bills, resolutions, and amendments, factual descriptions relating to Sen-
ate action or inaction concerning a measure then under debate in the
House, and quotations from Senate proceedings on a measure then under
debate in the House and which are relevant to the making of legislative
history establishing the meaning of that measure, but may not include
characterizations of Senate action or inaction, other references to individ-
ual Members of the Senate, or other quotations from Senate proceedings.”
The prohibition against such references to Senators includes a reference
not explicitly naming the Senator (VIII, 2512; Feb. 23, 1994, p. ——; June
30, 1995, p. —; Feb. 27, 1997, p. —). A Member may not read or quote
from the record of speeches or proceedings in the Senate, or insert such
material in the Record (V, 5107-5111; VIII, 2501-2506; June 25, 1986,
p. 15576; Procedure, ch. 29, sec. 14.3) except to make legislative history
on a measure then under debate, and the prohibition extends to quoting
accounts of Senate debates printed elsewhere, such as in reprints or in
the press (VIII, 2053). It has even been held out of order to criticize words
spoken in the Senate by one not a Member of that body in the course
of an impeachment trial (V, 5106). It is not in order in debate to mention
the name of a Senator (except as the sponsor of a measure or in quotations
from Senate proceedings for the purpose of making legislative history),
to refer to a Senator or his vote on a proposition (Procedure, ch. 29, sec.
14.2; Sept. 29, 1983, pp. 26515-16), or to publish the telephone number

[177]



JEFFERSON'S MANUAL
§371

of a Senator in an attempt to influence his future vote (Oct. 25, 1990,
p. 34083).

Except as permitted in clause 1 of rule X1V, it is equally out of order
to characterize the position of the Senate, or of Senators designated by
name or position, on legislative issues (Oct. 5, 1984, pp. 30326-27; Oct.
11, 1984, p. 32153; Nov. 2, 1989, p. 26918; July 12, 1990, p. —), or to
speculate as to the intent of Senators or of the Senate on legislation (Oct.
11, 1984, pp. 32221-23), or to characterize Senate action or inaction (see,
e.g., Apr. 29, 1986, p. 8856; July 31, 1986, p. 18253; Aug. 4, 1987, p. 22288;
Oct. 28, 1993, p. —; Jan. 3, 1996, p. —); or to question the courage
or resolve of its Members (Aug. 4, 1989, p. 19315). Nor is it in order in
debate to specifically urge that the Senate take certain action; thus a Mem-
ber may not refer to confirmation proceedings in the Senate by advocating
that it take a certain action with respect to a Presidential nominee (Feb.
7, 1984, p. 1979; Oct. 8, 1991, p. 25754; May 24, 1995, p. —), or by
characterizing the action of a Senate committee on a judicial nominee (July
9, 1992, p. —), or suggest that the President urge Senate conferees to
meet with House conferees on specific legislation (Aug. 2, 1984, p. 22270).

On one occasion before the rule was changed in the 101st Congress to
permit certain quotations from Senate proceedings for the purpose of mak-
ing legislative history, the Speaker entertained a unanimous-consent re-
quest that a Member be permitted to refer in debate to Senate proceedings
(to quote a statement by the Senate Majority Leader as to probable Senate
action on the measure then pending in the House), but the Speaker first
ascertained in what manner the reference would be made, in order to as-
sure that remarks critical of the Senate, its Members or proceedings would
not be made (Speaker O'Neill, June 4, 1980, p. 13212). But the Chair will
not entertain such a request where the references would necessarily imply
criticism of the Senate, such as to respond to remarks in the Senate which
were critical of Members of the House (VI1I11, 2519).

In one case, the personal views of a Senator, not uttered in the Senate,
were allowed to be quoted in the House (V, 5112), but the weight of recent
precedent and the purposes of the rule prohibit references to speeches or
statements of Senators occurring outside the Senate Chamber (VII1, 2515;
June 26, 1935, pp. 10189-90; May 2, 1941, pp. 3566-67; Procedure, ch.
29, sec. 14.3; May 21, 1984, p. 13024). With respect to references to mem-
bers of the Senate acting in another capacity, references to former Members
of the House who are presently Senators are only permissible if they merely
address prior House service and are not implicitly critical of Senate service
(May 8, 1984, p. 11428). A Member of the House has been permitted to
refer to a speech made in the Senate by one no longer a Member of that
body (V, 5112), although references to Senate proceedings on legislation
in the current Congress other than those expressly permitted to establish
legislative history should be avoided. In the 104th Congress the Chair held
that the precise standard in clause 1 of rule X1V for references to “individ-
ual Members of the Senate” does not apply to references to former Senators
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or to the Vice President in his former capacity as a Senator (Dec. 14, 1995,
p. —). References in debate to the Vice President (as President of the
Senate) are governed by the standards of reference permitted toward the
President rather than the more stringent prohibitions under clause 1 of
rule XIV against references to sitting Senators (Dec. 14, 1995, p. —).
References to Members of the Senate in their capacities as candidates for
the Presidency or other office are not prohibited; where a Senator is a
candidate for President or Vice President his official policies, actions, and
opinions as a candidate may be criticized in terms not personally offensive
(Speaker Wright, Sept. 29, 1988, p. 26683), but references attacking the
character or integrity of a Senator even in that context are not in order
(Oct. 30, 1979, p. 30150).

Even prior to the 100th Congress (as indicated in Procedure, ch. 29,
sec. 14.1) it was permissible to refer to proceedings in the other House,
provided the reference does not contravene the principles stated by Jeffer-
son. A Member must be permitted to refer to the existence of the Senate
and its functions in a general and neutral way. For example, a Member
may oppose a sine die adjournment resolution on the grounds that Con-
gress should stay in session to complete action on specified legislation then
pending in the Senate (V, 5115). It is appropriate to state whether or not
the Senate has acted on House-passed legislation as long as criticism is
neither stated nor implied (Oct. 4, 1984, p. 30047). If references to the
Senate are appropriate, the Member delivering them is not required to
use the term “the other body,” and the use of the term “Senate” is not
a per se violation of the rule of comity (Oct. 4, 1984, p. 30047). It is in
order in debate, while discussing a question involving conference commit-
tee procedure, to state what actually occurred in a conference committee
session, without referring to or criticizing a named member of the Senate
(July 29, 1935, p. 12011).

While the Senate may be referred to properly in debate, it is not in

§372. The other House order to criticize its acts (V, 5114-5120; Dec. 10, 1980,

and its Members not ~ P- 33205; Apr. 27, 1993, p. —); refer to a Senator
to be criticized in in terms of personal criticism (V, 5121, 5122; V111, 2518,
debate. 2521; July 10, 1990, p. 17205); even anonymously (VI1I,

2512; Feb. 23, 1994, p. —; June 30, 1995, p. —;
Feb. 27, 1997, p. —— ); for purpose of complimenting (VIII, 2509; Apr.

21, 1993, p. —), or read a paper making such criticism (V, 5127); and
the inhibition extends to references to the remarks or actions of a Senator
outside the Senate (VIII, 2515; Speaker Albert, Oct. 7, 1975, p. 32055).
The prohibition extends to references to another person’s criticism of a
Member of the Senate (Aug. 4, 1983, p. 23145). After examination by a
committee a speech reflecting on the character of the Senate was ordered
to be stricken from the Record, on the ground that it tended to create
“unfriendly conditions between the two bodies * * * obstructive of wise
legislation and little short of a public calamity” (V, 5129). But where a
Member has been assailed in the Senate, he has been permitted to explain
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his own conduct and motives, without bringing the whole controversy into
discussion or assailing the Senator (V, 5123-5126). Propositions relating
to breaches of these principles have been entertained as of privilege (V,
5129, 6980).

Neither House can exercise any authority over
sara.complaintby @ Member or officer of the other,

one House of conduct

otamemberof e OUL Should complain to the House of
other. which he is, and leave the punish-
ment to them.

In a notable instance, wherein a Member of the House had assaulted
a Senator in the Senate Chamber for words spoken in debate, the Senate
examined the breach of privilege and transmitted its report to the House,
which punished the Member (11, 1622). A Senator having assailed a House
Member in debate, the House messaged to the Senate a resolution declaring
the language a breach of privilege and requested the Senate to take appro-
priate action (Sept. 27, 1951, p. 12270). The Senator subsequently asked
unanimous consent to correct his remarks in the permanent Congressional
Record, but objection was raised (Sept. 28, 1951, p. 12383). But where
certain Members of the House, in a published letter, sought to influence
the vote of a Senator in an impeachment trial, the House declined to con-
sider the matter as a breach of privilege (I11, 2657). While on one occasion
it was held that a resolution offered in the House requesting the Senate
to expunge from the Record statements in criticism of a Member of the
House did not constitute a question of privilege, being in violation of the
rule prohibiting references to the Senate in debate (VII1, 2519), a properly
drafted resolution referring to language published in the record on a des-
ignated page of Senate proceedings as constituting a breach of privilege
and requesting the Senate to take appropriate action concerning the subject
has been held to present a question of the privileges of the House (VIII,
2516).

* * * Where the complaint is of words dis-
§374. Duty of the respectfully spoken by a Member of
s mmnave @nother House, it is difficult to ob-
totheother House. — ajn  punishment, because of the
rules supposed necessary to be observed (as to
the immediate noting down of words) for the se-
curity of Members. Therefore it is the duty of
the House, and more particularly of the Speaker,
to interfere immediately, and not to permit ex-
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pressions to go unnoticed which may give a
ground of complaint to the other House, and in-
troduce proceedings and mutual accusations be-
tween the two Houses, which can hardly be ter-
minated without difficulty and disorder. 3 Hats.,
51.

In the House of Representatives this rule of the parliamentary law is
considered as binding on the Chair (V, 5130; VIII, 2465), and it is the
duty of the Speaker to call to order a Member who criticizes the actions
of the Senate, its Members or committees in debate or through an insertion
in the Record (Speaker Albert, Apr. 17, 1975, p. 10458; Oct. 7, 1975, pp.
32055-56). The Chair has distinguished between engaging in personality
toward another Member of the House, as to which the Chair normally
awaits a point of order from the floor, and improper references to Members
of the Senate, which violate comity between the Houses whether or not
engaging in personality, as to which the Chair normally takes initiative
(Feb. 27, 1997, p. —). Pending consideration of a measure relating to
the Senate, the Speaker announced his intention to strictly enforce this
provision of Jefferson’s Manual prohibiting improper references to the Sen-
ate, and to deny recognition to Members violating the prohibition, subject
to permission of the House to proceed in order (Speaker O'Neill, June 16,
1982, p. 13843). While the Chair should take the initiative to prevent im-
proper references to the Senate in debate, the Chair will not respond to
hypothetical questions as to the propriety of possible characterizations of
Senate actions prior to their use in debate (Oct. 24, 1985, p. 28819). For
a further discussion of the Speaker’s duties regarding unparliamentary
debate, see 8§ 760-61, infra.

No Member may be present when a bill or any
sars.courseof the  DUSINESS concerning himself is de-
bamess soncermingDAING; NOT is any Member to speak
himselfis debating. — to the merits of it till he withdraws.
2 Hats., 219. The rule is that if a charge against
a Member arise out of a report of a committee,
or examination of witnesses in the House, as the
Member knows from that to what points he is to
direct his exculpation, he may be heard to those
points before any question is moved or stated
against him. He is then to be heard, and with-
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draw before any question is moved. But if the
question itself is the charge, as for breach of
order or matter arising in the debate, then the
charge must be stated (that is, the question
must be moved), himself heard, and then to
withdraw. 2 Hats., 121, 122.

In 1832, during proceedings for the censure of a Member, the Speaker
informed the Member that he should retire (I1, 1366); but this seems to
be an exceptional instance of the enforcement of the law of Parliament.
In other cases, after the proposition for censure or expulsion has been
proposed, Members have been heard in debate, either as a matter of right
(11, 1286), as a matter of course (Il, 1246, 1253), by express provision (Il,
1273), and in writing (11, 1273), or by unanimous consent (Il, 1275). A
Member against whom a resolution of censure was pending was asked
by the Speaker if he desired to be heard (VI, 236). But a Member was
not permitted to depute another Member to speak in his behalf (11, 1273).
In modern practice the Member has been permitted to speak in his own
behalf, both in censure (June 10, 1980, pp. 13802-11) and expulsion pro-
ceedings (Oct. 2, 1980, pp. 28953-78). A Member-elect has been permitted
to participate in debate on a resolution relating to his right to take the
oath (Jan. 10, 1967, p. 23).

Where the private interests of a Member are
sare. Disqualifying ~ cONcerned in a bill or question he is
personalinterestof2 o withdraw. And where such an in-

terest has appeared, his voice has
been disallowed, even after a division. In a case
so contrary, not only to the laws of decency, but
to the fundamental principle of the social com-
pact, which denies to any man to be a judge in
his own cause, it is for the honor of the House
that this rule of immemorial observance should
be strictly adhered to. 2 Hats., 119, 121; 6 Grey,
368.

In the House of Representatives it has not been usual for the Member
to withdraw when his private interests are concerned in a pending meas-
ure, but the House has provided by clause 1 of rule VIII that the Member
shall not vote in such a contingency. In one instance the Senate disallowed
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a vote given by a Senator on a question relating to his own right to a
seat; but the House has never had occasion to proceed so far (V, 5959).

No Member is to come into the House with his
sa77. wearingof hats N€ad covered, nor to remove from
by Members one place to another with his hat
on, nor is to put on his hat in coming in or re-
moving, until he be set down in his place. Scob.,
6.

Until 1837 the parliamentary practice of wearing hats during the session
continued in the House; but in that year it was abolished by clause 7 of
rule XIV.

5378, Adjournment of A question of order may be ad-
auestions oforder. joyrned to give time to look into
precedents. 2 Hats., 118.

The Speaker has declined, on a difficult question of order, to rule until
he had taken time for examination (I11, 2725; VI, 432; VII, 2106; VIII,
2174, 2396, 3475), and may take a parliamentary inquiry under advise-
ment, especially where not related to the pending proceedings (VIII, 2174,
Apr. 7,1992, p. —), but it is conceivable that a case might arise wherein
this privilege of the Chair would require approval of the majority of the
House, to prevent arbitrary obstruction of the pending business by the
Chair. On occasion, the Chair has reversed as erroneous a decision pre-
viously made (VI, 639; VII, 849; VIII, 2794, 3435). The law of Parliament
evidently contemplates that the adjournment of a question of order shall
be controlled by the House.

§379. House's control In Parliament, all decisions of the
over auestionofthe - Speaker may be controlled by the
peaker.

House. 3 Grey, 319.

The Speaker’s decision on a decision of order is subject to appeal by
any Member (clause 4 of rule I).

SEC. XVIII.—ORDERS OF THE HOUSE.

Of right, the door of the House ought not to be
saso. keeping of the  SHUL, but to be kept by porters, or
doorsoftheriose Sergeants-at-Arms,  assigned  for

that purpose. Mod ten. Parl., 23.
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The only case where a Member has a right to
sasLRightotthe  INSISt ON anything, is where he calls
Memberogemand  for the execution of a subsisting
subsisting order. order of the House. Here there hav-
ing been already a resolution, any person has a
right to insist that the Speaker, or any other
whose duty it is, shall carry it into execution;
and no debate or delay can be had on it.

As a request for unanimous consent to consider a bill is in effect a request
to suspend the order of business temporarily, a Member has the right at
any time to demand the “regular order” (IV, 3058). Where the regular
order is demanded pending a request for unanimous consent, further res-
ervation of the right to object thereto is precluded (Speaker Foley, Nov.
14, 1991, p. 32128). Occasionally a Member may incorrectly demand the
“regular order” to assert that remarks are not confined to the question
under debate. On such an occasion the Chair may treat the demand as
a point of order requiring a ruling by the Chair (May 1, 1996, p. —).
sse2 parliamentary 1 NUS @NY Member has a right to
ecermetehave the House or gallery cleared of

strangers, an order existing for that
purpose; or to have the House told when there
is not a quorum present. 2 Hats., 87, 129. How
far an order of the House is binding, see Hakew.,
392.

Absent “an existing order for that purpose,” a Member may not demand
that the galleries be cleared, as this power resides in the House (11, 1353),
which has by rule extended the power to the Speaker (clause 2 of rule
1) and the chairman of the Committee of the Whole (clause 1 of rule XXI11),
but not to the individual Member.

But where an order is made that any particu-
s383 partiamentary QK Matter be taken up on a par-
lawastoprocesdnd ticular day, there a question is to be
day. put, when it is called for, whether
the House will now proceed to that matter?
Where orders of the day are on important or in-

teresting matter, they ought not to be proceeded
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on till an hour at which the House is usually full
[which in Senate is at noon].

The rule of the House of Representatives providing for raising the ques-
tion of consideration (clause 3 of rule XVI) has, in connection with the
practice as to special orders, superseded this provision of the parliamentary
law. The House always proceeds with business at its hour of meeting, un-
less prevented by a point that no quorum is present (1V, 2732).

Orders of the day may be discharged at any
ssss. ordersof e tIMeE, and a new one made for a dif-
d bsolete.

aynowebsclte ferent day, 3 Grey, 48, 313.

The House of Representatives found the use of “Orders of the day” as
a method of disposing business impracticable as long ago as 1818, and
not long after abandoned their use (1V, 3057), although an interesting ref-
erence to them survives in clause 1 of rule XXIV. The House proceeds
under rule XX1V unless that order is displaced by the use of “special orders”
or the intervention of privileged business.

When a session is drawing to a close and the
sass. Businessat the  IMpPoOrtant bills are all brought in,
endofasesion the House, in order to prevent
interruption by further unimportant bills, some-
times comes to a resolution that no new bill be
brought in, except it be sent from the other
House. 3 Grey, 156.

This provision is obsolete so far as the practice of the House of Represent-
atives is concerned, as business goes on uninterruptedly until the Congress
expires (rule XXVI).

All orders of the House determine with the
sase. Effectofend of  S€SSION; @and one taken under such
s e an order may, after the session is
to imprisonment. ended, be discharged on a habeas
corpus. Raym., 120; Jacob’'s L. D. by Ruffhead;
Parliament, 1 Lev., 165, Pitchara’s case.

The House of Representatives, by rule XXVI1 and the practice thereunder,
has modified the rule of Parliament as to business pending at the end
of a session which is not at the same time the end of a Congress. A standing
order, like that providing for the hour of daily meeting of the House, expires
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with a session (I, 104-109). The House uses few standing orders. However,
in the first session of the 104th Congress, the House continued a standing
order regarding special-order and morning-hour speeches for the remain-
der of the entire Congress (May 12, 1995, p. —). In 1866 the House
discussed its power to imprison for a period longer than the duration of
the existing session (11, 1629), and in 1870, for assaulting a Member return-
ing to the House from absence on leave. Patrick Woods was committed
for a term extending beyond the adjournment of the session, but not beyond
the term of the existing House (11, 1628).

Where the Constitution authorizes each House
sas7. Jefrersons views 1O determine the rules of its pro-
e netusional power  CEE€0INGS it must mean in those
to make rules. cases (legislative, executive, or judi-
ciary) submitted to them by the Constitution, or
in something relating to these, and necessary to-
ward their execution. But orders and resolutions
are sometimes entered in the journals having no
relation to these, such as acceptances of invita-
tions to attend orations, to take part in proces-
sion, etc. These must be understood to be merely
conventional among those who are willing to
participate in the ceremony, and are therefore,
perhaps, improperly placed among the records of
the House.

The House of Representatives has frequently examined its constitutional
§388. The House's power to make rules, and this power has also been dis-
construction of its cussed by the Supreme Court (V, 6755). It has been
power to adopt rules.  Settled that Congress may not by law interfere with

the constitutional right of a future House to make its
own rules (I, 82; V, 6765, 6766), or to determine for itself the order of
proceedings in effecting its organization (I, 242-245; V, 6765, 6766). It
has also been determined, after long discussion and trial by practice, that
one House may not continue its rules in force to and over its successor
(1, 187, 210; V, 6002, 6743-6747; Jan. 22, 1971, p. 132). A law passed
by the existing Congress has been recognized as of binding force in matters
of procedure (11, 1341; V, 6767, 6768); but when a law passed by a preceding
Congress presumes to lay down a rule of procedure the House has been
inclined to doubt its binding force (V, 6766), and in one case the Chair
denied the authority of such a law that conflicted with a rule of the House
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(1V, 3579). In modern practice, existing statutory procedures are readopted
as rules of the House at the beginning of each Congress (see, e.g., H. Res.
6, Jan. 4, 1995, p. ——). The theories involved in this question have been
most carefully examined and decisively determined in reference to the law
of 1851, which directs the method of procedure for the House in its constitu-
tional function of judging the elections of its Members; and it has been
determined that this law is not of absolute binding force on the House,
but rather a wholesome rule not to be departed from except for cause (I,
597, 713, 726, 833; 11, 1122). Under current practice, the House in the
resolution adopting its rules adopts provisions of law, and of concurrent
resolutions adopted pursuant to law which have constituted rules of the
House at the expiration of the preceding Congress, as the rules of the
new House (see H. Res. 5, Jan. 3, 1983, p. 34; §1013, infra). Where the
House amended a standing rule of general applicability during a session
and the amended rule did not require prospective application, the rule
was interpreted to apply retroactively (Sept. 28, 1994, p. —).

As to the participation on occasions of ceremony, the House has entered
its orders on its journal; but it rarely attends outside the Capitol building
as a body, usually preferring that its Members go individually (V, 7061—
7064) or that it be represented by a committee (V, 7053—-7056). It has dis-
cussed, but not settled, its power to compel a Member to accompany it
without the Hall on an occasion of combined business and ceremony (l1,
1139). But the House remains in session for the inauguration of the Presi-
dent on the portico of the Capitol (Jan. 20, 1969, pp. 1288-92) and the
mace is carried to the ceremony.

SEC. XIX.—PETITION.

§389. Petitions, A pEtItlon prays Something A re-
remonstrances, and monstrance has no prayer. 1 Grey,
memorials. 58

The rules of the House of Representatives make no mention of
remonstrances, but do mention petitions and memorials (rule XXII). Reso-
lutions of state legislatures and of primary assemblies of the people are
received as memorials (1V, 3326, 3327), but papers general or descriptive
in form may not be presented as memorials (1V, 3325).

Petitions must be subscribed by the petition-
s30 signingand €IS Scob., 87; L. Parl., c. 22; 9 Grey,
Pt 362, unless they are attending, 1

Grey, 401 or unable to sign, and
averred by a member, 3 Grey, 418. But a peti-

tion not subscribed, but which the member pre-
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senting it affirmed to be all in the handwriting
of the petitioner, and his name written in the
beginning, was on the question (March 14, 1800)
received by the Senate. The averment of a mem-
ber, or of somebody without doors, that they
know the handwriting of the petitioners, is nec-
essary, if it be questioned. 6 Grey, 36. It must be
presented by a member, not by the petitioners,
and must be opened by him holding it in his
hand. 10 Grey, 57.

In the House of Representatives petitions have been presented for many
years by filing with the Clerk (clause 1 of rule XXII). Members file them,
and petitioners do not attend on the House in the sense implied in the
parliamentary law. In cases where a petition set forth serious changes,
the petitioner was required to have his signature attested by a notary
(111, 2030, footnote).

Regularly a motion for receiving it must be
s301 Pariamentary  Made and seconded, and a question
oroeion " put, whether it shall be received,

but a cry from the House of ‘“re-
ceived,” or even silence, dispenses with the for-
mality of this question. It is then to be read at
the table and disposed of.

Prior to the adoption of the provisions of clause 1 of rule XXII, petitions
were presented from the floor by Members, and questions frequently arose
as to the reception thereof (1V, 3350-3356). But under the present practice
such procedure does not occur.

SEC. XX.—MOTION.

When a motion has been made, it is not to be
sas. parliamentary ~ PUL t0 the question or debated until
o e o mak9. it is seconded. Scob., 21.
reading of motions.

It is then, and not till then, in possession of
the House, and can not be withdrawn but by
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leave of the House. It is to be put into writing,
if the House or Speaker require it, and must be
read to the House by the Speaker as often as
any Member desires it for his information. 2
Hats., 82.

The rules of the House of Representatives (clause 1 of rule XVI) have
long since dispensed with the requirement of a second for ordinary motions
(V, 5304). Clause 2 of rule XVI provides further that a motion may be
withdrawn “before decision or amendment”; and clause 1 of the same rule
provides that the motion shall be reduced to writing “on the demand of
any Member.” In the practice of the House, when a paper on which the
House is to vote has been read once, the reading may not be required
again unless the House shall order it read (V, 5260).

It might be asked whether a motion for ad-
533 nterruptions of - jOUrNmMent or for the orders of the
e pemberhavin day can be made by one Member

while another is speaking? It can
not. When two Members offer to speak, he who
rose first is to be heard, and it is a breach of
order in another to interrupt him, unless by call-
ing him to order if he departs from it. And the
guestion of order being decided, he is still to be
heard through. A call for adjournment, or for the
order of the day, or for the question, by gentle-
men from their seats, is not a motion. No motion
§304. Members can be made without rising and ad-
e e oo dressing the Chair. Such calls are
theorderofbusiness. - themselves — breaches  of  order,

which, though the Member who has
risen may respect, as an expression of impa-
tience of the House against further debate, yet,
if he chooses, he has a right to go on.

The practice of the House of Representatives has modified the principle
that the Member who rises first is to be recognized (clause 2 of rule X1V);
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but in other respects the principles of this paragraph of the law of Par-
liament are in force.

SEC. XXI.—RESOLUTIONS.

When the House commands, it is by an

§395. Orders and “order.” But fact, principles, and

pelationsofthe their own opinions and purposes,
are expressed in the form of resolu-
tions.

A resolution for an allowance of money to the
clerks being moved, it was objected to as not in
order, and so ruled by the Chair; but on appeal
to the Senate (i.e., a call for their sense by the
President, on account of doubt in his mind, ac-
cording to clause 2 of rule XX) the decision was
overruled. Jour., Senate, June 1, 1796. | pre-
sume the doubt was, whether an allowance of
money could be made otherwise than by bill.

In the modern practice concurrent resolutions have been developed as
§396. Concurrent a means of expressing fact, principles, opinions, and
resolutions of the two  PUrposes of the two Houses (11, 1566, 1567). Joint com-
Houses. mittees are authorized by resolutions of this form (l11,

1998, 1999), and they are used in authorizing correc-
tion of bills agreed to by both Houses (VII, 1042), amendment of enrolled
bills (VI1, 1041), amendment of conference reports (VII1, 3308), requests
for return of bills sent to the President (VII, 1090, 1091), authorizing the
printing of certain enrolled bills by hand in the remaining days of a session
(H. Con. Res. 436, Dec. 20, 1982, p. 32875), providing for joint session
to receive message from the President (VII11, 3335, 3336), authorizing the
printing of congressional documents (H. Con. Res. 66, July 1, 1969, p.
17948); paying a birthday tribute to former President Truman (H. Con.
Res. 216, Apr. 24, 1969, p. 10213); calling for the humane treatment of
prisoners of war in Vietnam (H. Con. Res. 454, Dec. 15, 1969, p. 39037),
and fixing time for final adjournment (VIII, 3365). The Congressional
Budget Act of 1974 (P.L. 93-344) provides for the adoption by both Houses
of concurrent resolutions on the budget which become binding on both
Houses with respect to congressional budget procedures (see § 1007, infra).
A concurrent resolution is binding on neither House until agreed to by
both (I1V, 3379), and, since not legislative in nature, is not sent to the
President for approval (IV, 3483). A concurrent resolution is not a bill
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or joint resolution within the meaning of clause 5(c) of rule XXI (requiring
a three-fifths vote for approval of such a measure if carrying an increase
in a rate of tax on income) (Speaker Gingrich, May 18, 1995, p. —).

Another development of the modern practice is the joint resolution, which
§397. Joint is a bill so far as the processes of the Congress in rela-
resolutions. tion to it are concerned (IV, 3375; VII, 1036). With the

exception of joint resolutions proposing amendments to
the Constitution (V, 7029), all these resolutions are sent to the President
for approval and have the full force of law. They are used for what may
be called the incidental, unusual, or inferior purposes of legislating (1V,
3372), as extending the national thanks to individuals (1V, 3370), the invi-
tation to La Fayette to visit America (V, 7082, footnote), the welcome to
Kossuth (V, 7083), notice to a foreign government of the abrogation of
a treaty (V, 6270), declaration of intervention in Cuba (V, 6321), correction
of an error in an existing act of legislation (1V, 3519; VII, 1092), enlarge-
ment of scope of inquiries provided by law (VI1, 1040), election of managers
for National Soldiers’ Homes (V, 7336), special appropriations for minor
and incidental purposes (V, 7319), continuing appropriations (H.J. Res.
790, P.L. 91-33, p. 17015); establishing the date for convening of Congress
(H.J. Res. 1041, P.L. 91-182, p. 40982); extending the submission date
under law for transmittal of the Budget and Economic Report to Congress
by the President (H.J. Res. 635, P.L. 97-469, p. 32936); and extending
the termination date for a law (H.J. Res. 864, P.L. 91-59, p. 22546). At
one time they were used for purposes of general legislation; but the two
Houses finally concluded that a bill was the proper instrumentality for
this purpose (I1V, 3370-3373). A joint resolution has been changed to a
bill by amendment (1V, 3374), but in the later practice it has become im-
practicable to do so.

Where a choice between a concurrent resolution and a joint resolution
is not dictated by law, the House by its votes on consideration of a measure
decides which is the appropriate vehicle (and a point of order does not
lie that a concurrent rather than a joint resolution would be more appro-
priate to express the sense of the Congress on an issue) (Mar. 16, 1983,
p. 5669).

* * * * *

SEC. XXIIl.—BILLS, LEAVE TO BRING IN.

When a Member desires to bring in a bill on
§398. Obsolete any subject, he states to the House
Do otoms. 1IN general terms the causes for

doing it, and concludes by moving

for leave to bring in a bill, entitled, &c. Leave
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being given, on the question, a committee is ap-
pointed to prepare and bring in the bill. The
mover and seconder are always appointed of this
committee, and one or more in addition. Hakew.,
132; Scob., 40. It is to be presented fairly writ-
ten, without any erasure or interlineation, or the
Speaker may refuse it. Scob., 41; 1 Grey, 82, 84.

This provision is obsolete, clauses 1-4 of rule XXII providing an entirely
different method of introducing bills. The introduction of bills by leave
was gradually dropped by the practice of the House, and after 1850 the
present free system of permitting Members to introduce at will bills for
printing and reference began to develop (1V, 3365).

SEC. XXIV.—BILLS, FIRST READING.

When a bill is first presented, the Clerk reads
§399. Obsolete it at the table, and hands it to the
s, Speaker, who, rising, states to the

House the title of the bill; that this
is the first time of reading it; and the question
will be, whether it shall be read a second time?
then sitting down to give an opening for objec-
tions. If none be made, he rises again, and puts
the question, whether it shall be read a second
time? Hakew., 137, 141. A bill cannot be amend-
ed on the first reading, 6 Grey, 286; nor is it
usual for it to be opposed then, but it may be
done, and rejected. D’'Ewes, 335, col. 1; 3 Hats,,
198.

This provision is obsolete, the practice under clause 1 of rule XXI now
governing the procedure of the House of Representatives.
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SEC. XXV.—BILLS, SECOND READING.

The second reading must regularly be on an-
§400. Obsolete other day. Hakew., 143. It is done
o rosine. ~ by the Clerk at the table, who then

hands it to the Speaker. The Speak-
er, rising, states to the House the title of the
bill; that this is the second time of reading it;
and that the question will be, whether it shall
be committed, or engrossed and read a third
time? But if the bill came from the other House,
as it always comes engrossed, he states that the
guestion will be, whether it shall be read a third
time? and before he has so reported the state of
the bill, no one is to speak to it. Hakew., 143,
146.

In the Senate of the United States, the Presi-
dent reports the title of the bill; that this is the
second time of reading it; that it is now to be
considered as in a Committee of the Whole; and
the question will be, whether it shall be read a
third time? or that it may be referred to a spe-
cial committee?

The provisions of this paragraph are to a large extent obsolete so far
as the House of Representatives is concerned, the practice under clause
1 of rule XXI now governing.

SEC. XXVI.—BILLS, COMMITMENT.

If on motion and question it be decided that
saon Pariiamentary  the bill shall be committed, it may
faw largely obsolet  then be moved to be referred to
to committees. Committee of the Whole House, or
to a special committee. If the latter, the Speaker

proceeds to name the committee. Any member
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also may name a single person, and Clerk is to
write him down as of the committee. But the
House have a controlling power over the names
and number, if a question be moved against any
one; and may in any case put in and put out
whom they please.

This paragraph is to a large extent obsolete under the rules and practice
of the House of Representatives. Bills are referred in the first instance
by the Speaker to standing committees as prescribed by the rules (rules
X and XXII), and references of reported bills to the proper calendar of
the House are also made under direction of the Speaker (clause 2 of rule
XI111). Reference of a matter under consideration is made by a motion to
refer which specifies the committee and may provide for a select committee
of a specified number of persons (IV, 4402). But such committee is ap-
pointed only by the Speaker (clause 6(e) of rule X).

Rule XVII provides that the Speaker may entertain a motion to commit
to a standing or select committee with or without instructions pending
or following the ordering of the previous question.

Those who take exceptions to some particulars

§402. Obsolete in the bill are to be of the commit-
o ot tee, but none who speak directly
committees. against the body of the bill; for he

that would totally destroy will not amend it,
Hakew., 146; Town., col., 208; D’'Ewes, 634, col.
2; Scob., 47; or as is said, 5 Grey, 145, the child
is not to be put to a nurse that cares not for it,
6 Grey, 373. It is therefore a constant rule “that
no man is to be employed in any matter who has
declared himself against it.” And when any
member who is against the bill hears himself
named of its committee he ought to ask to be ex-
cused. Thus, March 7, 1806, Mr. Hadley was, on
the question being put, excused from being of a
committee, declaring himself to be against the
matter itself. Scob., 46.
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This provision is entirely inapplicable in the House of Representatives,
where the standing committees with majority and minority representation
(1V, 4467, 4477, footnote, 4478) consider most of the bills. And in the infre-
quent occasions when a select committee is appointed the minority party
is always represented in the membership.

The Clerk may deliver the bill to any member
s403. petivery of bills O  the committee, Town, col. 138;
o committees. but it is usual to deliver it to him

who is first named.

Following introduction, reference, and numbering, bills are sent to the
Government Printing Office for printing. Printed copies of all bills are dis-
tributed in accordance with law (44 U.S.C. 706) and copies are made avail-
able to the committee to which referred.

In some cases the House has ordered a com-

sasonsorete  Mittee  to  withdraw immediately
provision o o™ into the committee chamber and act

pndrawandbring - on-and bring back the bill, sitting
the House. Scob., 48. * * *

This procedure is rarely followed in the House of Representatives, since
the order of business does not provide for such a motion unless it is offered
by unanimous consent.

When a bill is under consideration, however, the House may on motion

. . commit it with instructions to report “forthwith” with
§405. Commital with . i . .
directions to report  CErtain specified amendment (V, 5548, 5549), in which
forthwith. case the chairman of the committee reports at once
without awaiting action of the committee (V, 5545-
5547; V111, 2730, 2732) and the bill is in order for immediate consideration
(V, 5550; VIII, 2735).

The motion to discharge a committee from the consideration of an ordi-
5406, Discharge ofa ~ M2TY legislative proposition is not privileged under the
committee. rules (1V, 3533, 4693; VIII, 2316), but where a matter

involves a question of privilege (111, 2585, 2709; VIII,
2316), or is privileged under the rule relating to resolutions of inquiry
(clause 5 of rule XXII; 111, 1871; 1V, 4695) or is provided privilege under
statutes enacted under the rulemaking power of the House (see §1013,
infra), the motion to discharge is admitted. The motion is not debatable
(111, 1868; 1V, 4695), except a motion to discharge under clause 3 of rule
XXVII and (in modern practice) a motion to discharge a committee from
the further consideration of a vetoed bill (Mar. 7, 1990, p. —; Sept. 19,
1996, p. ——). The motion may be laid on the table (V, 5407; VI, 415),
but the question of consideration may not be demanded against it (V, 4977).
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* * * A committee meet when and where they
sao7. meetingsand P lease, if the House has not ordered
actionofcommitees time and place for them, 6 Grey,
370; but they can only act when together, and
not by separate consultation and consent—noth-
ing being the report of the committee but what
has been agreed to in committee actually assem-
bled.

For discussion of committee procedure generally, see §704a, infra. In
the House of Representatives the standing committees usually meet in
their committee rooms, but there is no rule requiring them to meet there,
and in the absence of direction by the House, committees designate the
time and place of their meetings (VI111, 2214).

Standing committees fix regular weekly, biweekly, or monthly meeting
days for the transaction of business (not less infrequently than monthly,
under clause 2(b) of rule Xl), and additional meetings may be called by
the chairman as he may deem necessary or by a majority of the committee
in certain circumstances (clause 2(c) of rule XI). Where a committee has
a fixed date of meeting, a quorum of the committee may convene on such
date without call of the Chairman and transact business regardless of his
absence (VIII, 2214). A committee meeting being adjourned by the chair-
man for lack of a quorum, a majority of the members of the committee
may not, without the consent of the chairman, call a meeting of the commit-
tee on the same day (VIII, 2213).

The House has adhered to the principle that a report must be authorized
§408. Authorization of by a _corpmlttee acting t_ogether: and a paper signed by
reports of committees. & Majority of the committee acting separately has been

ruled out (1V, 4584; VIII, 2210-2212, 2220; see also
clause 2(1)(2)(A) of rule Xl). For each rollcall vote in committee on amending
or reporting a public measure or matter, the report to the House must
disclose the total number of votes cast for and against and the names
of those voting for and against (clause 2(1)(2)(B) of rule XI). It is the duty
of the chairman of each committee to report or cause to be reported prompt-
ly any measure approved by his committee and to take or cause to be
taken necessary steps to bring the matter to a vote (clause 2(I)(1)(A) of
rule XI); and a report must be filed within seven days following the submis-
sion of a written request, signed by a majority of the committee members,
directing such filing (clause 2(I)(1)(B) of rule XI). A motion in committee
directing its Chairman to use all parliamentary means to bring a bill before
the House was held to include the right to call up the bill on Calendar
Wednesday (VI11, 2217). Clause 2(I)(1)(A) of rule XI, requiring the chairman
of each committee to report or cause to be reported promptly measures
approved by his committee and to take such necessary steps to bring the
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matter to a vote, is sufficient authority for the chairman to call up a bill
on Calendar Wednesday (Speaker Rayburn, Feb. 22, 1950, p. 2161). No
measure or recommendation shall be reported from any committee unless
a majority of the committee were actually present (clause 2(1)(2)(A) of rule
XI1). A report is sometimes authorized by less than a majority of the whole
committee, some members being silent or absent (11, 985, 986). In a rare
instance a majority of a committee agreed to a report, but disagreed on
the facts necessary to sustain the report (I, 819). In the situation where
a committee finds itself unable to agree to a positive recommendation,
being equally divided, it may report the fact to the House (I, 347; IV, 4665,
4666) and may include evidence, majority and minority views (l11, 2403),
minority views alone (11, 945), or propositions representing the opposing
contentions (111, 2497; 1V, 4664). It is not essential that the report of a
committee be signed (11, 1274; V111, 2229), but the minority or other sepa-
rate views are signed by those concurring in them (1V, 4671; VIII, 2229).
In a case where a majority of a committee signed a report it was held
valid, although a necessary one of that majority did not concur in all the
statements (IV, 4587). If a report is actually sustained by the majority
of a committee, it is not impeached by the fact that a lesser number sign
it (11, 1091), or by the fact that later by the action of absentees more than
a majority of the whole committee are found to have signed minority views
(1V, 4585). Objection being made that a report had not been authorized
by a committee and there being doubt as to the validity of the authorization,
the question as to the reception of the report is submitted to the House
(v, 4588-4591). But where the Speaker is satisfied of the validity or of
the invalidity of the authorization he may decide the question (1V, 4584,
4592, 4593; VIII, 2211, 2212, 2222-2224). And in a case wherein it was
shown that a majority of a committee had met and authorized a report
he did not heed the fact that the meeting was not regularly called (1V,
4594). A bill improperly reported is not entitled to its place on the calendar
(1V, 3117); but the validity of a report may not be questioned after the
House has voted to consider it (IV, 4598), or after actual consideration
has begun (1V, 4599; V111, 2223, 2225). Where a question was raised regard-
ing a Chairman'’s alteration of a committee amendment, the Speaker indi-
cated that the proper time to raise a point of order was when the
unprivileged report was called up for consideration (or when before the
Committee on Rules for a special order) and not when filed in the hopper
(May 16, 1989, p. 9356).

sa00. The quonimora A Majority of the committee con-
solector standing - stitutes a quorum for business.
Elsynge’s Method of Passing Bills,

11.
Each Committee may fix the number of its members, but not less than

two, to constitute a quorum for taking testimony and receiving evidence;
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and except for the Committees on Appropriations, the Budget, and Ways
and Means, a committee may fix the number of members to constitute
a quorum, which shall be not less than one-third of its members, for taking
certain other actions (clause 2(h) of rule XI). However, no measure or rec-
ommendations shall be reported from any committee or subcommittee un-
less a majority of the committee were actually present (clauses 2(h) and
2(l) of rule XI); nor shall a committee or subcommittee vote without a
majority present to authorize a subpoena under clause 2(m) of rule XI
or to close a meeting or hearing under clauses 2(a) and 2(g) of rule XI
(except as provided under clause 2(g)(2)(A) with respect to certain hearing
procedures).

A quorum of a committee may transact business and a majority of the
quorum, even though it be a minority of the whole committee, may author-
ize a report (IV, 4586), but an actual quorum of a committee must be
present to make action taken valid (VIII, 2212, 2222), unless the House
authorizes less than a quorum to act (1V, 4553, 4554). A quorum of a com-
mittee must be present when alleged perjurious testimony is given in order
to support a charge of perjury (Christoffel v. United States, 388 U.S. 84).
The absence of a quorum of a committee at the time a witness willfully
fails to produce subpoenaed documents is not a valid defense in a prosecu-
tion for contempt where the witness failed to raise that objection before
the committee (United States v. Bryan, 339 U.S. 323; United States v.
Fleischman, 339 U.S. 349).

Any Member of the House may be present at
sat0. Presenceofa ~ @NY  Select committee, but cannot

Member of the House

in a select committee. VOtea and must glve place to a“ Of
the committee, and sit below them.
Elsynge, 12; Scob., 49.

This phrase must be read in conjunction with the power of a committee
of the House to conduct proceedings in executive session (see clauses 2(g)(1)
and (2) of rule XI). Thus, a committee may close its doors in executive
session meetings to persons not invited or required, including Members
of the House who are not members of the committee (111, 1694; 1V, 4558—
4565; see discussion at 1V, 4540). In the 95th Congress, clause 2(g)(2) of
rule XI was amended to prohibit the exclusion of noncommittee members
from nonparticipatory attendance in any closed hearing, except in the Com-
mittee on Standards of Official Conduct, unless the House by majority
vote authorizes a committee or subcommittee to close its hearings to non-
committee members (H. Res. 5, 95th Cong., Jan. 4, 1977, pp. 53-70).
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The committee have full power over the bill or

8411, Power of other paper committed to them, ex-
by and e ora” Cept that they cannot change the
ill title or subject. 8 Grey, 228.

In the House of Representatives committees may recommend amend-
ments to the body of a bill or to the title but may not otherwise change
the text.

The paper before a committee, whether select
sai2 partiamentary ~ OF OF the whole, may be a bill, reso-
e eois,lUtiONS, draught of an address, &c.,
ee.incommitees. gnd it may either originate with
them or be referred to them. In every case the
whole paper is read first by the Clerk, and then
by the chairman, by paragraphs, Scob., 49, paus-
ing at the end of each paragraph, and putting
guestions for amending, if proposed. In the case
of resolutions or distinct subjects, originating
with themselves, a question is put on each sepa-
rately, as amended or unamended, and no final
guestion on the whole, 3 Hats., 276; but if they
relate to the same subject, a question is put on
the whole. If it be a bill, draught of an address,
or other paper originating with them, they pro-
ceed by paragraphs, putting questions for
amending, either by insertion or striking out, if
proposed; but no question on agreeing to the
paragraphs separately; this is reserved to the
close, when a question is put on the whole, for
agreeing to it as amended or unamended. But if
it be a paper referred to them, they proceed to
put questions of amendment, if proposed, but no
final question on the whole; because all parts of
the paper, having been adopted by the House,
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stand, of course, unless altered or struck out by
a vote. Even if they are opposed to the whole
paper, and think it cannot be made good by
amendments, they cannot reject it, but must re-
port it back to the House without amendments,
and there make their opposition.

In the House of Representatives it has generally been held that a select
or standing committee may not report a bill unless the subject matter
has been referred to it (IV, 4355-4360), except that under the modern
practice reports filed from the floor as privileged pursuant to clause 4(a)
of rule XI have been permitted on bills and resolutions originating in cer-
tain committees and not formally referred thereto. Pursuant to this para-
graph some committees have originated drafts of bills for consideration
and amendment prior to the introduction and referral of a numbered bill
to committee(s). In the older practice the Committee of the Whole origi-
nated resolutions and bills (1V, 4705); but the later development of the
rules governing the order of business would prevent the offering of a motion
to go into Committee of the Whole for such a purpose, except by unanimous
consent.

The natural order in considering and amend-

saorerof  ING @NY paper is, to begin at the be-
menementblsin - ginning, and proceed through it by

paragraphs; and this order is so
strictly adhered to in Parliament, that when a
latter part has been amended, you cannot recur
back and make an alteration in a former part. 2
Hats., 90. In numerous assemblies this restraint
is doubtless important. But in the Senate of the
United States, though in the main we consider
and amend the paragraphs in their natural
order, yet recurrences are indulged; and they
seem, on the whole, in that small body, to
produce advantages overweighing their incon-
veniences.

In the House of Representatives, amendments to House bills are made
before the previous question is ordered, pending the engrossment and third
reading (1V, 3392; V, 5781; VII, 1051), and to Senate bills before the third
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reading (IV, 3393). Amendments may be offered to any part of the bill
without proceeding consecutively section by section or paragraph by para-
graph (1V, 3392). In Committee of the Whole, bills are read section by
section or paragraph by paragraph and after a section or paragraph has
been passed it is no longer subject to amendment (clause 5 of rule XXIII;
§872, infra; July 12, 1961, p. 12405).

To this natural order of beginning at the be-
§414. Preamble ginning there is a single exception
e found in parliamentary  usage.
resoonhasbeen — When a bill is taken up in commit-

tee, or on its second reading, they
postpone the preamble till the other parts of the
bill are gone through. The reason is, that on con-
sideration of the body of the bill such alterations
may therein be made as may also occasion the
alteration of the preamble. Scob., 50; 7 Grey,
431.

On this head the following case occurred in
the Senate, March 6, 1800: A resolution which
had no preamble having been already amended
by the House so that a few words only of the
original remained in it, a motion was made to
prefix a preamble, which having an aspect very
different from the resolution, the mover inti-
mated that he should afterwards propose a cor-
respondent amendment in the body of the reso-
lution. It was objected that a preamble could not
be taken up till the body of the resolution is
done with; but the preamble was received, be-
cause we are in fact through the body of the res-
olution; we have amended that as far as amend-
ments have been offered, and, indeed, till little
of the original is left. It is the proper time,
therefore, to consider a preamble; and whether
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the one offered be consistent with the resolution
is for the House to determine. The mover, in-
deed, has intimated that he shall offer a subse-
guent proposition for the body of the resolution;
but the House is not in possession of it; it re-
mains in his breast, and may be withheld. The
rules of the House can only operate on what is
before them. The practice of the Senate, too, al-
lows recurrences backward and forward for the
purpose of amendment, not permitting amend-
ments in a subsequent to preclude those in a
prior part, or e converso.

In the practice of the House of Representatives the preamble of a joint
resolution is amended after the engrossment and before the third reading
(1Vv, 3414; V, 5469, 5470; VII, 1064), but the preamble is not voted on
separately in the later practice even if amended, since the question on
passage covers the preamble as well as the resolving clause (Oct. 29, 1975,
p. 34283). After an amendment to the preamble has been considered it
is too late to propose amendments to the text of the bill (VII, 1065). In
Committee of the Whole, amendments to the preamble of a joint resolution
are considered following disposition of any amendments to the resolving
clause (Mar. 9, 1967, pp. 6032-34; Mar. 22, 1967, pp. 7679-83; May 25,
1993, p. —). On the passage of a joint resolution a separate vote may
not be demanded on the preamble (V, 6147, 6148); but where a simple
resolution of the House has a preamble, the preamble may be laid on the
table without affecting the status of the accompanying resolution (V, 5430).
Amendments to the preamble of a concurrent or simple resolution are con-
sidered in the House following the adoption of the resolution (Dec. 4, 1973,
p. 39337; June 8, 1970, pp. 18668-71). The House considers an amendment
reported from the Committee of the Whole to the preamble of a Senate
joint resolution following disposition of amendment to the text and pending
third reading (May 25, 1993, p. —).

When the committee is through the whole, a
sa1s. pirections ofa ~ IMlember moves that the committee
e " may rise, and the chairman report

the paper to the House, with or

without amendments, as the case may be. 2
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Hats., 289, 292; Scob., 53; 2 Hats., 290; 8 Scob.,
50.

Clause 2(I)(2)(A) of rule XI provides that it shall be the duty of the Chair-
man of each committee to report or cause to be reported promptly any
measure approved by his committee and to take or cause to be taken nec-
essary steps to bring the matter to a vote; and in any event, the report
of a committee must be filed within seven calendar days (exclusive of days
when the House is not in session) after a majority of the committee has
invoked the procedures of clause 2(1)(1)(B) of rule XI. In the House of Rep-
resentatives, a committee may order its report to be made by the chairman
(1V, 4669), or by any other member of the committee (IV, 4526), even
though he be a member of the minority party (1V, 4672, 4673; VIII, 2314).
A committee report may be filed by a Delegate (July 1, 1958, p. 12870).
Only the chairman makes a report for the Committee of the Whole (V,
6987).

When a vote is once passed in a committee it
§416. As to cannot be altered but by the House,
reconeideraion '@ their votes being binding on them-

selves. 1607, June 4.

This provision of the parliamentary law has been held to prevent the
use of the motion to reconsider in Committee of the Whole (IV, 4716-
4718; VIII, 2324, 2325) but it is in order in the House as in the Committee
of the Whole (VII1, 2793). The early practice seems to have inclined against
the use of the motion in a standing or select committee (I1V, 4570, 4596),
but there is a precedent which authorized the use of the motion (1V, 4570,
4596), and on June 1, 1922, the Committee on Rules rescinded previous
action taken by the committee authorizing a report. In the later practice
the motion to reconsider is in order in committee so long as the measure
remains in possession of the committee and the motion is not prevented
by subsequent actions of the committee on the measure, and may be en-
tered on the same day as action to be reconsidered or on the next day
on which the committee convenes with a quorum present to consider the
same class of business (VII1, 2213), but a session adjourned without having
secured a quorum is a dies non and not to be counted in determining the
admissibility of a motion to reconsider (VII1, 2213). This provision does
not prevent a committee from reporting a bill similar to one previously
reported by such committee (VI1I, 2311).

The committee may not erase, interline, or
§417. Method of blot the bill itself; but must, in a
noting amendments to

abill 1 commities. PAPEr by itself set down the amend-
ments, stating the words which are

[203]



JEFFERSON'S MANUAL
8418
to be inserted or omitted, Scob., 50, and where,
by references to page, line, and word of the bill.
Scob., 50.

This practice is still in force as to Senate bills of which the engrossed
copies cannot be in any way interlined or altered by House committees.
Original copies of House bills are not referred to committees but are main-
tained indefinitely by the Clerk. Both House and Senate bills are now
printed as referred, and committees may thus report either with proposed
amendments. In the “official papers” (signed engrossed copies), the en-
grossed House amendments to a Senate bill would still be shown as a
separate message attached to the Senate engrossed bill when returned
to the Senate.

SEC. XXVII.—REPORT OF COMMITTEE.

The chairman of the committee, standing in
sats. parliamentary NS place, informs the House that
e M the  committee to whom was re-

ferred such a bill, have, according
to order, had the same under consideration, and
have directed him to report the same without
any amendment, or with sundry amendments
(as the case may be), which he is ready to do
when the House pleases to receive it. And he or
any other may move that it be now received; but
the cry of “now, now,” from the House, generally
dispenses with the formality of a motion and
guestion. He then reads the amendments, with
the coherence in the bill, and opens the alter-
ations and the reasons of the committee for such
amendments, until he has gone through the
whole. He then delivers it at the Clerk’s table,
where the amendments reported are read by the
Clerk without the coherence; whereupon the pa-
pers lie upon the table till the House, at its con-
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venience, shall take up the report. Scob., 52;
Hakew., 148.

This provision is to a large extent obsolete so far as the practice of the
House of Representatives is concerned. Most of the reports of committees
are made by filing them with the Clerk without reading (clause 2 of rule
XI1I), and only the reports of committees having leave to report at any
time are made by the chairman or other member of the committee from
the floor (clause 4(a) of rule XI). Committee reports must be submitted
while the House is in session, and this requirement may be waived by
unanimous consent only, and not by motion (Dec. 17, 1982, p. 31951). All
reports privileged under clause 4 of rule Xl at one time could be called
up for consideration immediately after being filed, but since January 3,
1975 (H. Res. 988, 93d Cong., Oct. 8, 1974, p. 34406), such reports—with
two exceptions—are subject to the requirement of clause 2(1)(6) of rule
X1l and cannot be considered in the House until the third calendar day
(excluding Saturdays, Sundays, and legal holidays) on which they are avail-
able to Members. The exceptions from the three-day rule, in addition to
the exceptions stated in the rule for declarations of war and actions on
certain executive determinations, are certain reports from the Committee
on Rules (see clause 2(1)(6) of rule XI) and primary expense resolutions
reported from the Committee on House Oversight (see clause 5 of rule
X1). Reports not filed as privileged under clause 4(a) of rule XI are subject
to the three-day rule unless specifically exempted therefrom (in clause
2(1)(6) of rule XI) or unless privileged under rule IX. It has been held,
for example, that a privileged report involving the privileges of the House
under rule IX (such as a report from a committee on the contemptuous
conduct of a witness before the committee) would not be subject to the
three-day rule (Speaker Albert, July 13, 1971, pp. 24720-23). The general
rule (clause 1 of rule XI11) is that reports shall be placed on the calendars
of the House, there to await action under the rules for the order of business
(rule XX1V).

The report being made, the committee is dis-
5419, Reports; solved and can act no more without

dissolution and

revival of select a new power. Scob. 51. But it may
committees. be revived by a vote, and the same
matter recommitted to them. 4 Grey, 361.

This provision does not apply now to the Committees of the Whole or
to the standing committees. It does apply to select committees, which expire
when they report finally, but may be revived by the action of the House
in referring in open House a new matter (1V, 4404, 4405). The provision
does not preclude a standing committee from reporting a bill similar to
one previously reported by such committee (VI11, 2311).
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SEC. XXVIIl.—BILL, RECOMMITMENT.

After a bill has been committed and reported,
sa20. recommittal of 1L QUGN NOt, in any ordinary course,
apiltoacommitee to be recommitted; but in cases of
importance, and for special reasons, it is some-
times recommitted, and usually to the same
committee. Hakew, 151. If a report be recommit-
ted before agreed to in the House, what has
passed in committee is of no validity; the whole
guestion is again before the committee, and a
new resolution must be again moved, as if noth-
ing had passed. 3 Hats., 131—note.

In Senate, January, 1800, the salvage bill was
recommitted three times after the commitment.

Where a matter is recommitted with instructions the committee must
confine itself within the instructions (1V, 4404), and if the instructions
relate to a certain portion only of a bill, other portions may not be reviewed
(V, 5526). When a report has been disposed of adversely a motion to recom-
mit it is not in order (V, 5559). Bills are sometimes recommitted to the
Committee of the Whole as the indirect result of the action of the House
(clause 7 of rule XXIII; 1V, 4784) or directly on motion either with or with-
out instructions (V, 5552, 5553).

A particular clause of a bill may be committed
§421. Division of without the whole bill, 3 Hats., 131;

matters for reference

to committees. or so much of a paper to one and so
much to another committee.

In the usage of the House before the rules provided that petitions should
be filed with the Clerk instead of being referred from the floor, it was
the practice to refer a portion of a petition to one committee and the remain-
der to another when the subject matter called for such division (1V, 3359).
Clause 5 of rule X now permits the Speaker to refer bills, and resolutions,
with or without time limitations, either (1) simultaneously to two or more
committees for concurrent consideration, while indicating one committee
of primary jurisdiction, (2) sequentially to appropriate committees after
the report of the committee or committees initially considering the matter,
(3) to divide the matter for referral, (4) to appoint an ad hoc committee
with the approval of the House, or (5) to make other appropriate provisions,
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in order to assure that to the maximum extent feasible each committee
with subject matter jurisdiction over provisions in that measure may con-
sider and report to the House with respect thereto. Under former
precedents a bill, resolution, or communication could not be divided for
reference (1V, 4372, 4376).

SEC. XXIX.—BILL, REPORTS TAKEN UP.

When the report of a paper originating with a
sa22 consideration  COMMittee is taken up by the
andactiononteports House, they proceed exactly as in
committee. Here, as in committee, when the
paragraphs have, on distinct questions, been
agreed to seriatim, 5 Grey, 366; 6 Grey, 368; 8
Grey, 47, 104, 360; 1 Torbuck's Deb., 125; 3
Hats., 348, no question needs be put on the
whole report. 5 Grey, 381.

In the House of Representatives committees usually report bills, joint
resolutions, concurrent resolutions, or simple resolutions. These come be-
fore the House for action while the written reports accompanying them,
which are always printed, do not (1V, 4674), and even the reading of the
reports is in order only in the time of debate (V, 5292). The Chair will
not recognize a Member during debate on a bill in the House or in the
Committee of the Whole for unanimous consent to amend the accompany-
ing committee report in a specified manner, as the House should not change
the substance of a committee report upon which it is not called to vote
(Apr. 2, 1985, p. 7209; Nov. 7, 1989, p. 27762). In rare instances, however,
committees submit merely written reports without propositions for action.
Such reports being before the House may be debated before any specific
motion has been made (V, 4987, 4988), and are in such case read to the
House (1V, 4663) and after being considered the question is taken on agree-
ing. In such cases the report appears in full on the Journal (I, 1364; 1V,
4675; V, 7177). When reports are acted on in this way it has not been
the practice of the House to consider them by paragraphs, but the question
has been put on the whole report (11, 1364).

On taking up a bill reported with amendments
sazz actionbythe  the amendments only are read by
e the Clerk. The Speaker then reads

committees. the first, and puts it to the ques-
tion, and so on till the whole are adopted or re-
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jected, before any other amendment be admitted,
except it be an amendment to an amendment.
Elsynge’s Mem., 53. When through the amend-
ments of the committee, the Speaker pauses,
and gives time for amendments to be proposed
in the House to the body of the bill; as he does
also if it has been reported without amend-
ments; putting no questions but on amendments
proposed; and when through the whole, he puts
the question whether the bill shall be read a
third time?

The procedure outlined by this provision of the parliamentary law applies
to bills when reported from the Committee of the Whole; but in practice
it is usual to vote on the amendments in gross. But any Member may
demand a separate vote (see § 337, supra). The principle that the committee
amendments should be voted on before amendments proposed by individual
Members is recognized (1V, 4872-4876; V, 5773; VIII, 2862, 2863), except
when it is proposed to amend a committee amendment. The Clerk reads
the amendments and the Speaker does not again read them. Frequently
the House orders the previous question on the committee amendments
and the bill to final passage, thus preventing further amendment. When
a bill is of such nature that it does not go to Committee of the Whole,
it comes before the House from the House Calendar, on which it has been
placed on being reported from the standing or select committee. On being
taken from the House Calendar the bill is read through and then the
amendments proposed by the committee are read.

SEC. XXX.—QUASI-COMMITTEE.

If on motion and question the bill be not com-
sa2a. Procequre sin -~ MIitted, or if no proposition for com-
e e . mitment be made, then the proceed-
Whole.” ings in the Senate of the United
States and in Parliament are totally different.
The former shall be first stated.

The proceeding of the Senate as in a Commit-
tee of the Whole, or in guasi-committee, is pre-

cisely as in a real Committee of the Whole, tak-
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ing no question but on amendments. When
through the whole, they consider the quasi-com-
mittee as risen, the House resumed without any
motion, question, or resolution to that effect, and
the President reports that “the House, acting as
in a Committee of the Whole, have had under
their consideration the bill entitled, &c., and
have made sundry amendments, which he will
now report to the House.” The bill is then before
them, as it would have been if reported from a
committee, and the questions are regularly to be
put again on every amendment; which being
gone through, the President pauses to give time
to the House to propose amendments to the body
of the bill, and, when through, puts the question
whether it shall be read a third time?

In the House of Representatives procedure “in the House as in Committee
of the Whole” is by unanimous consent only, as the order of business gives
no place for a motion that business be considered in this manner (1V, 4923).
Where the House grants unanimous consent for the immediate consider-
ation of a bill on the Union Calendar, or which would belong on the Union
Calendar if reported, the bill is considered in the House as in the Commit-
tee of the Whole (Apr. 6, 1966, p. 7749; Aug. 3, 1970, p. 26918; Procedure,
ch. 22, sec. 1.3, and ch. 29, sec. 21). The Committee on Rules may report
a resolution providing a special order for consideration of a measure in
the House as in Committee of the Whole (Dec. 18, 1974, p. 40858). In
the modern practice of the House an order for this procedure means merely
that the bill will be considered as having been read for amendment and
will be open for amendment and debate under the five-minute rule (Aug.
10, 1970, p. 28050; clause 5 of rule XXIII), without general debate (IV,
4924, 4925; VI, 639; VIII, 2431, 2432). The Speaker remains in the chair
and, when the previous question is moved, makes no report but puts the
question on ordering the previous question and then on engrossment and
third reading and on passage.

For further description of the procedures applicable to the House as in
the Committee of the Whole, and the application of those procedures to
committees of the House of Representatives, see § 427, infra.
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After progress in amending the bill in quasi-
sazs Motion o refer - COMMMIttee, a motion may be made
el to refer it to a special committee. If
commineeofthe  the motion prevails, it is equivalent

in effect to the several votes, that
the committee rise, the House resume itself, dis-
charge the Committee of the Whole, and refer
the bill to a special committee. In that case, the
amendments already made fall. But if the mo-
tion fails, the quasi-committee stands in status
quo.

How far does this XXVIIIth rule [of the Sen-
sazs. motionsand ~ @te] subject the House, when in
e " quasi-committee, to the laws which
Jefferson's time. regulate the proceedings of Commit-
tees of the Whole? The particulars in which
these differ from proceedings in the House are
the following: 1. In a committee every member
may speak as often as he pleases. 2. The votes
of a committee may be rejected or altered when
reported to the House. 3. A committee, even of
the whole, cannot refer any matter to another
committee. 4. In a committee no previous ques-
tion can be taken; the only means to avoid an
improper discussion is to move that the commit-
tee rise; and if it be apprehended that the same
discussion will be attempted on returning into
committee, the House can discharge them, and
proceed itself on the business, keeping down the
improper discussion by the previous question. 5.
A committee cannot punish a breach of order in
the House or in the gallery. 9 Grey, 113. It can
only rise and report it to the House, who may
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proceed to punish. The first and second of these
peculiarities attach to the quasi-committee of
the Senate, as every day’s practice proves, and it
seems to be the only ones to which the XXVIlIIth
rule meant to subject them; for it continues to be
a House, and, therefore, though it acts in some
respects as a committee, in others it preserves
its character as a House. Thus (3) it is in the
daily habit of referring its business to a special
committee. 4. It admits of the previous question.
If it did not, it would have no means of prevent-
ing an improper discussion; not being able, as a
committee is, to avoid it by returning into the
House, for the moment it would resume the
same subject there, the XXVIIIth rule declares it
again a quasi-committee. 5. It would doubtless
exercise its powers as a House on any breach of
order. 6. It takes a question by yea and nay, as
the House does. 7. It receives messages from the
President and the other House. 8. In the midst
of a debate it receives a motion to adjourn, and
adjourns as a House, not as a committee.

In the modern practice of the House of Representatives the rule of Jeffer-

) son’s Manual is followed to the extent that the House,
§427. Motions and

procedure “in the while acting “in the House as in Committee of the
House as in Whole” may deal with disorder, take the yeas and nays,
C%mlmiﬁee of the adjourn, refer to a committee even though the reading
Whole.”

by sections may not have begun (1V, 4931, 4932), admit
the motion to reconsider (VIII, 2793), receive messages (IV, 4923), and
use the previous question (VI, 369; Procedure, ch. 23, sec. 6.3) (which differs
from the previous question of Jefferson’s time). The previous question may
not be moved on a single section of a bill (1V, 4930), but it may be demanded
on the bill while Members yet desire to offer amendments (1V, 4926-4929;
VI, 639). Formerly a motion to close debate on the pending section of a
bill being read by section for amendment in the House as in the Committee
of the Whole was in order (1V, 4935), but under current practice a bill
considered in the House as in Committee of the Whole is considered as
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read and open for amendment at any point (Aug. 10, 1970, p. 28050), and
a motion is in order in the House as in Committee of the Whole to close
debate on the bill or on an amendment (June 26, 1973, pp. 21314-15).
An amendment may be withdrawn at any time before action has been
had on it (1V, 4935; June 26, 1973, p. 21305). An amendment in the nature
of a substitute is in order after perfecting amendments have been consid-
ered (1V, 4933, 4934; V, 5788). The title also is amended after the bill
has been considered (1V, 3416). A quorum of the House (and not of the
Committee of the Whole) is required in the House as in the Committee
of the Whole (VI, 639).

The procedures applicable in the House as in the Committee of the Whole
generally apply to proceedings in committees of the House of Representa-
tives, except that a measure considered in committee must be read (by
section) for amendment (see § 412, supra). Therefore, in committee a motion
to limit debate under the five-minute rule must be confined to the portion
of the measure then pending. Moreover, although the previous question
may be moved on any pending amendment, it may be moved on the meas-
ure, itself, only when the entire measure has been read for amendment
(or considered as read by unanimous consent).

SEC. XXXI.—BILL, SECOND READING IN THE
HOUSE.

In Parliament, after the bill has been read a
§428. Manner of second time, if on the motion and
s anie - question it be not committed, or if

no proposition for commitment be
made, the speaker reads it by paragraphs, paus-
ing between each, but putting no question but
on amendments proposed; but when through the
whole, he puts the question whether it shall be
read a third time, if it came from the other
house, or, if originating with themselves, wheth-
er it shall be engrossed and read a third time.
The speaker reads sitting, but rises to put ques-
tions. The clerk stands while he reads.

But the Senate of the United States is so
much in the habit of making many and material
amendments at the third reading that it has be-
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come the practice not to engross a bill till it has
passed—an irregular and dangerous practice, be-
cause in this way the paper which passes the
Senate is not that which goes to the other
House, and that which goes to the other House
as the act of the Senate has never been seen in
the Senate. In reducing numerous, difficult, and
illegible amendments into the text the Secretary
may, with the most innocent intentions, commit
errors which can never again be corrected.

In the House of Representatives the Clerk and not the Speaker or Chair-
man of the Committee of the Whole reads bills on second reading. After
the second reading, which is in full, the bill is open to amendment. Clause
1 of rule XXI, as explained in § 831, infra, governs first and second readings
of bills in the House and in Committee of the Whole.

The bill being now as perfect as its friends can
saz0. Testof strength  MaAKe it, this is the proper stage for
on engrossTenta those fundamentally opposed to

make their first attack. All at-
tempts at earlier periods are with disjointed ef-
forts, because many who do not expect to be in
favor of the bill ultimately, are willing to let it
go on to its perfect state, to take time to exam-
ine it themselves and to hear what can be said
for it, knowing that after all they will have suffi-
cient opportunities of giving it their veto. Its two
last stages, therefore, are reserved for this—that
is to say, on the question whether it shall be en-
grossed and read a third time, and, lastly,
whether it shall pass. The first of these is usu-
ally the most interesting contest, because then
the whole subject is new and engaging, and the
minds of the Members having not yet been de-
clared by any trying vote the issue is the more
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doubtful. In this stage, therefore, is the main
trial of strength between its friends and oppo-
nents, and it behooves everyone to make up his
mind decisively for this question, or he loses the
main battle; and accident and management may,
and often do, prevent a successful rallying on
the next and last question, whether it shall pass.

In the House of Representatives there are two other means of testing
§430. Test of strength strength—o_ne _by raising the question of consideration
on a bill before when the bill first comes up (clause 3 of rule XVI), and
amending. the other by moving to strike out the enacting words

when it is first open to amendment (clause 7 of rule
XXI111). By these methods an adverse opinion may be expressed without
permitting the bill to consume the time of the House.
sasn encorsement ot VVDEN the bill is engrossed the
o ossen bt title is to be indorsed on the back,
and not within the bill. Hakew, 250.

In the practice of the House of Representatives and the Senate the title
appears in its proper place in the engrossed bill, and also is endorsed,
with the number, on the back.

SEC. XXXII.—READING PAPERS.

Where papers are laid before the House or re-
saz2 Parliamentary  TEFFEd t0 @ committee every Mem-
e per has a right to have them once

read at the table before he can be
compelled to vote on them; but it is a great
though common error to suppose that he has a
right, toties quoties, to have acts, journals, ac-
counts, or papers on the table read independ-
ently of the will of the House. The delay and
interruption which this might be made to
produce evince the impossibility of the existence
of such a right. There is, indeed, so manifest a
propriety of permitting every Member to have as
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much information as possible on every question
on which he is to vote, that when he desires the
reading, if it be seen that it is really for informa-
tion and not for delay, the Speaker directs it to
be read without putting a question, if no one ob-
jects; but if objected to, a question must be put.
2 Hats., 117, 118.

At one time, the House, by rule XXX, had a provision regarding the
reading a paper other than that on which the House is called to give a
final vote.

It is equally an error to suppose that any
§433. Papers not Member has a right, without a
e e QUestion put, to lay a book or paper

on the table, and have it read, on
suggesting that it contains matter infringing on
the privileges of the House. Ib.

For the same reason a Member has not a right
sasa. member not  tO read a paper in his place, if it be
g e objected to, without leave of the
place. House. But this rigor is never exer-
cised but where there is an intentional or gross
abuse of the time and patience of the House.

A Member has not a right even to read his
own speech, committed to writing, without leave.
This also is to prevent an abuse of time, and
therefore is not refused but where that is in-
tended. 2 Grey, 227.

A report of a committee of the Senate on a bill
§435. Reports of from the House of Representatives
o e Deing under consideration: on mo-
debate. tion that the report of the commit-

tee of the House of Representatives on the same
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bill be read in the Senate, it passed in the nega-
tive. Feb. 28, 1793.

In the House of Representatives ordinary reports are read only in time
of debate (V, 5292), and subject to the authority of the House (V, 5293).
But in a few cases, where a report does not accompany a bill or other
proposition of action, but presents facts and conclusions, it is read to the
House if acted on (11, 1364; 1V, 4663).

Formerly, when papers were referred to a
§436. Reading of committee, they used to be first
papersonreterence:  read; but of late only the titles, un-
less a Member insists they shall be read, and
then nobody can oppose it. 2 Hats., 117.

Under the rules, petitions, memorials, and communications are referred
through the Clerk’s desk, so that there is no opportunity for reading before
reference, though messages from the President are read (clauses 1 and
4 of rule XXI11; clause 2 of rule XX1V).

SEC. XXXIII.—PRIVILEGED QUESTIONS.

It is no possession of a bill unless it be deliv-
sazr. possessionofa €Fed to the Clerk to read, or the
pilbythetiouse Speaker reads the title. Lex. Parl.,
274; Elysynge Mem., 85; Ord. House of Com-
mons, 64.

It is a general rule that the question first
sazs. Theoryasto  MOvVed and seconded shall be first
privilegec auestions: gt Scob., 28, 22; 2 Hats., 81. But
this rule gives way to what may be called privi-
leged questions; and the privileged questions are
of different grades among themselves.

In the House of Representatives, by rule and practice the system of privi-
leged motions and privileged questions has been highly developed (rule
IX, clause 4 of rule XI, clause 4 of rule XVI, and clause 1 of rule XXIV).

A motion to adjourn simply takes place of all
saz0. prececenceof - Others;  for otherwise the House
themetientoadiou might be kept sitting against its
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will, and indefinitely. Yet this motion can not be
received after another question is actually put
and while the House is engaged in voting.

The rules and practice of the House of Representatives have prescribed
comprehensively the privilege and status of the motion to adjourn (clause
4 of rule XVI). The motion intervenes between the putting of the question
and the voting, and also between the different methods of voting, as be-
tween a vote by division and a vote by yeas and nays, as after the yeas
and nays are ordered and before the roll call begins (V, 5366). But after
the roll call begins it may not be interrupted (V, 6053). Clause 4 of rule
XVI was amended in the 93d Congress to provide that a motion that when
the House adjourns on that day it stand adjourned to meet at a day and
time certain is of equal privilege with the motion to adjourn, if the Speaker
in his discretion recognizes for that purpose (H. Res. 6, pp. 26-27). In
the 102d Congress the motion to authorize the Speaker to declare a recess
was given an equal privilege (H. Res. 5, Jan. 3, 1991, p. 39).

Orders of the day take place of all other ques-
§440. Obsolete tions, except for adjournment—that
remme amereo 1S 10 say, the question which is the
the day. subject of an order is made a privi-
leged one, pro hac vice. The order is a repeal of
the general rule as to this special case. When
any Member moves, therefore, for the order of
the day to be read, no further debate is per-
mitted on the question which was before the
House; for if the debate might proceed it might
continue through the day and defeat the order.
This motion, to entitle it to precedence, must be
for the orders generally, and not for any particu-
lar one; and if it be carried on the question,
“Whether the House will now proceed to the or-
ders of the day?” they must be read and pro-
ceeded on in the course in which they stand, 2
Hats., 83; for priority of order gives priority of
right, which can not be taken away but by an-
other special order.
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“Orders of the day” are part of the regular and daily order of business
(1Vv, 3151). Although a mention of them has survived in clause 1 of rule
XX1V, “orders of the day” have disappeared from the practice of the House
(1V, 3057) and should not be confused with “special orders,” which are
resolutions reported from the Committee on Rules pursuant to clause 4
of rule Xl to provide for consideration of matters not regularly in order.
The term “special orders” is also used separately to describe permissions
for Members to address the House at the conclusion of legislative business.

After these there are other privileged ques-
§441. Jefferson's tions, which will require consider-

discussion of certain

privileged motions. able explanatlon

It is proper that every parliamentary assem-
bly should have certain forms of questions, so
adapted as to enable them fitly to dispose of
every proposition which can be made to them.
Such are: 1. The previous question. 2. To post-
pone indefinitely. 3. To adjourn a question to a
definite day. 4. To lie on the table. 5. To commit.
6. To amend. The proper occasion for each of
these questions should be understood.

The House of Representatives by clause 4 of rule XVI has established
the priority and other conditions of motions of this kind.

1. When a proposition is moved which it is
sa2. obsolete use of - USElESS  OF INnexpedient now to ex-
theprevious question: - ress or discuss, the previous ques-
tion has been introduced for suppressing for that
time the motion and its discussion. 3 Hats., 188,
189.

The previous question of the parliamentary law has been changed by
the House of Representatives into an instrument of entirely different use
(V, 5445; rule XVII).

2. But as the previous question gets rid of it
saz hemotion o ONNy for that day, and the same
postpone Indefintel:  yroposition may recur the next day,
if they wish to suppress it for the whole of that
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session, they postpone it indefinitely. 3 Hats.,
183. This quashes the proposition for that ses-
sion, as an indefinite adjournment is a dissolu-
tion, or the continuance of a suit sine die is a
discontinuance of it.

As already explained, in the House of Representatives the previous ques-
tion is no longer used as a method of postponement (V, 5445) but a means
to bring the pending matter to an immediate vote. The House does use
the motion to postpone indefinitely, and in clause 4 of rule XVI and the
practice thereunder, has defined the nature and use of the motion.

3. When a motion is made which it will be
sa44. Postponement o PFOPEr to act on, but information is
@ day certain. wanted, or something more press-
ing claims the present time, the question or de-
bate is adjourned to such a day within the ses-
sion as will answer the views of the House. 2
Hats., 81. And those who have spoken before
may not speak again when the adjourned debate
is resumed. 2 Hats., 73. Sometimes, however,
this has been abusively used by adjourning it to
a day beyond the session, to get rid of it alto-
gether as would be done by an indefinite post-
ponement.

The House of Representatives does not use the motion to adjourn a de-
bate. But it accomplishes the purpose of such a procedure by the motion
to postpone to a day certain, which applies, not to a debate, but to the
bill or other proposition before the House. Of course, if a bill which is
under debate is postponed, the effect is to postpone the debate. The condi-
tions and use of the motion are treated under clause 4 of rule XVI.

4. When the House has something else which
sas motion to layon - Cl@IMS  its  present attention, but
the table. would be willing to reserve in their
power to take up a proposition whenever it shall
suit them, they order it to lie on their table. It
may then be called for at any time.
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This is the use of the motion to lay on the table which is established
in the general parliamentary law, and was followed in the early practice
of the House of Representatives. But by an interesting evolution in the
House the motion has now come to serve an entirely new purpose, being
used for the final, adverse disposition of a matter (clause 4 of rule XVI;
V, 5389). And a matter once laid on the table may be taken therefrom
only by suspension of the rules (V, 6288) or similar process, unless it be
a matter of privilege (V, 5438, 5439) such as bills vetoed by the President
(1V, 3549; V, 5439). A proposition to impeach having been laid on the table,
a similar or identical proposition may be again brought up (111, 2049; VI,
541).

5. If the proposition will want more amend-
sae. Delegationof ~ MeNt and digestion than the for-

consideration to

committee. malities of the House will conven-
iently admit, they refer it to a com-
mittee.

6. But if the proposition be well digested, and
may need but few and simple amendments, and
especially if these be of leading consequence,
they then proceed to consider and amend it
themselves.

In the House of Representatives it is a general rule that all business
goes to committees before receiving consideration in the House itself. Occa-
sionally a question of privilege or a minor matter of business is presented
and considered at once by the House.

The Senate, in their practice, vary from this
§447. Privileged regular graduation of forms. Their
motions in the Senate

and in Partiament. _PYACtice comparatively with that of
Parliament stands thus:

FOR THE PARLIAMENTARY. THE SENATE USES!

Postponement to a
Postponement indefinite, day beyond the
session.
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Adjournment, day within the ses-
sion.

{ Postponement in-

{ Postponement to a

Lying on table, definite. Lying on

the table.

In their eighth rule, therefore, which declares
that while a question is before the Senate no
motion shall be received, unless it be for the pre-
vious question, or to postpone, commit, or amend
the main question, the term postponement must
be understood according to their broad use of it,
and not in its parliamentary sense. Their rule,
then, establishes as privileged questions the pre-
vious question, postponement, commitment, and
amendment.

The House of Representatives governs these motions by clause 4 of rule

XVI.

But it may be asked: Have these questions

8448, Obsolete any privilege among themselves? or
Pty ot mvieged AF€ they so equal that the common
motions. principle of the “first moved first

put” takes place among them? This will need ex-
planation. Their competitions may be as follows:
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1. Previous question and post- )
pone }
commit In the first,
amend J second, and
2. Postpone and previous ques- |  third classes,
tion } and the first
commit member  of
amend the  fourth
3. Commit and previous ques- class, the
tion } rule “first
postpone moved first
amend put”  takes
4. Amend and previous ques- ) place.
tion
postpone
commit

In the first class, where the previous question
is first moved, the effect is peculiar; for it not
only prevents the after motion to postpone or
commit from being put to question before it, but
also from being put after it; for if the previous
question be decided affirmatively, to wit, that
the main question shall now be put, it would of
course be against the decision to postpone or
commit; and if it be decided negatively, to wit,
that the main question shall not now be put,
this puts the House out of possession of the
main question, and consequently there is noth-
ing before them to postpone or commit. So that
neither voting for nor against the previous ques-
tion will enable the advocates for postponing or
committing to get at their object. Whether it
may be amended shall be examined hereafter.
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While clause 4 of rule XVI now governs the priority of motions, these
provisions of the Manual remain of interest because of the parliamentary
theory they present.

Second class. If postponement be decided af-
5449, General firmatively, the proposition is re-
prineiples oty moved from before the House, and

consequently there is no ground for
the previous question, commitment or amend-
ment; but if decided negatively (that it shall not
be postponed), the main question may then be
suppressed by the previous question, or may be
committed, or amended.

The previous question is used now for bringing a vote on the main ques-
tion and not for suppressing it.

The third class is subject to the same observa-
tions as the second.

The fourth class. Amendment of the main
guestion first moved, and afterwards the pre-
vious question, the question of amendment shall
be first put.

In present practice of the House the question on the previous question
would be put first, and being decided affirmatively would force a vote on
the amendment and then on the main question.

Amendment and postponement competing,
postponement is first put, as the equivalent
proposition to adjourn the main question would
be in Parliament. The reason is that the ques-
tion for amendment is not suppressed by post-
poning or adjourning the main question, but re-
mains before the House whenever the main
guestion is resumed; and it might be that the oc-
casion for other urgent business might go by,
and be lost by length of debate on the amend-
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ment, if the House had it not in their power to
postpone the whole subject.

Amendment and commitment. The question
for committing, though last moved shall be first
put; because, in truth, it facilitates and be-
friends the motion to amend. Scobell is express:
“On motion to amend a bill, anyone may not-
withstanding move to commit it, and the ques-
tion for commitment shall be first put.” Scob.,
46.

These principles of priority of privileged motions are recognized in the
House of Representatives, and are provided for by clause 4 of rule XVI.

We have hitherto considered the case of two or
sas0. pplicationsof  MOre of the privileged questions
e previowsquestion contending  for  privilege between
oo oo, themselves, when both are moved

on the original or main question;
but now let us suppose one of them to be moved,
not on the original primary question, but on the
secondary one, e.g.:

Suppose a motion to postpone, commit, or
amend the main question, and that it be moved
to suppress that motion by putting a previous
guestion on it. This is not allowed, because it
would embarrass questions too much to allow
them to be piled on one another several stories
high; and the same result may be had in a more
simple way—»by deciding against the postpone-
ment, commitment, or amendment. 2. Hats., 81,
2,3, 4.

While the general principle that one secondary or privileged motion
should not be applied to another is generally recognized in the House of
Representatives, yet the entire change in the nature of the previous ques-
tion (V, 5445) from a means of postponing a matter to a means of compelling
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an immediate vote, makes obsolete the parliamentary rule. For as the mo-
tions to postpone, commit, and amend, are all debatable, the modern pre-
vious question of course applies to them (clause 1 of rule XV1I).

Suppose a motion for the previous question, or
§451. Motion to commitment or amendment of the
P e wmoner MAin question, and that it be then
secondary motions. . moyved to postpone the motion for
the previous question, or for commitment or
amendment of the main question. 1. It would be
absurd to postpone the previous question, com-
mitment, or amendment, alone, and thus sepa-
rate the appendage from its principal; yet it
must be postponed separately from its original,
if at all; because the eighth rule of the Senate
says that when a main question is before the
House no motion shall be received but to com-
mit, amend, or pre-question the original ques-
tion, which is the parliamentary doctrine also.
Therefore the motion to postpone the secondary
motion for the previous question, or for commit-
ting or amending, can not be received. 2. This is
a piling of questions one on another; which, to
avoid embarrassment, is not allowed. 3. The
same result may be had more simply by voting
against the previous question, commitment, or
amendment.

Suppose a commitment moved of a motion for
the previous guestion, or to postpone or amend.
The first, second, and third reasons, before stat-
ed, all hold against this.

The principles of this paragraph are in harmony with the practice of
the House of Representatives, which provides further that a motion to
suspend the rules may not be postponed (V, 5322).
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Suppose an amendment moved to a motion for
sas2. Themotionto  the previous question. Answer: The
e ieble previous  question can  not be
question. amended. Parliamentary usage, as
well as the ninth rule of the Senate, has fixed its
form to be, “Shall the main question be now
put?’—i.e., at this instant; and as the present
instant is but one, it can admit of no modifica-
tion. To change it to to-morrow, or any other mo-
ment, is without example and without utility.

* * *

Although the nature of the previous question has entirely changed, yet
the principle of the parliamentary law applies to the new form.

* * * But suppose a motion to amend a mo-
§453. Motion to amend tion for postponement, as tO one
oo ter day instead of another, or to a spe-

cial instead of an indefinite time.
The useful character of amendment gives it a
privilege of attaching itself to a secondary and
privileged motion; that is, we may amend a post-
ponement of a main question. So, we may amend
a commitment of a main question, as by adding,

for example, “with instructions to inquire,” &c.

* * *

This principle is recognized in the practice of the House of Representa-
tives (V, 5521).

* * * In like manner, if an amendment be
sasa amendmentin -~ MoOVEd to an amendment, it is ad-
ihe third dearee not mjtted; but it would not be admit-

ted in another degree, to wit, to
amend an amendment to an amendment of a
main question. This would lead to too much em-

barrassment. The line must be drawn some-
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where, and usage has drawn it after the amend-
ment to the amendment. The same result must
be sought by deciding against the amendment to
the amendment, and then moving it again as it
was wished to be amended. In this form it be-
comes only an amendment to an amendment.

This rule of the parliamentary law is considered fundamental in the
House of Representatives (rule XIX).

[In filling a blank with a sum, the largest sum
sass. Fining blanks; - Shall be first put to the question, by
endamendmentto the thirteenth rule of the Senate,

contrary to the rule of Parliament,
which privileges the smallest sum and longest
time. 5 Grey, 179; 2 Hats., 8, 83; 3 Hats., 132,
133.] And this is considered to be not in the form
of an amendment to the question, but as alter-
native or successive originals. In all cases of
time or number, we must consider whether the
larger comprehends the lesser, as in a question
to what day a postponement shall be, the num-
ber of a committee, amount of a fine, term of an
imprisonment, term of irredeemability of a loan,
or the terminus in quem in any other case; then
the question must begin a maximo. Or whether
the lesser includes the greater, as in guestions
on the limitation of the rate of interest, on what
day the session shall be closed by adjournment,
on what day the next shall commence, when an
act shall commence or the terminus a quo in any
other case where the question must begin a
minimo; the object being not to begin at that ex-
treme which, and more, being within every
man’s wish, no one could negative it, and yet, if
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he should vote in the affirmative, every question
for more would be precluded; but at that ex-
treme which would unite few, and then to ad-
vance or recede till you get to a number which
will unite a bare majority. 3 Grey, 376, 384, 385.
“The fair question in this case is not that to
which, and more, all will agree, but whether
there shall be addition to the question.” 1 Grey,
365.

The thirteenth rule of the Senate has been dropped. The House of Rep-
resentatives has no rule on the subject other than this provision of the
parliamentary law. It is very rare for the House to fill blanks for numbers.
When a number in pending text is to be changed by amendment, the prac-
tice of the House permits to be pending: the alternative number proposed
in the amendment to the text; a second alternative number as an amend-
ment to the amendment; a third as a substitute; and a fourth as an amend-
ment to the substitute. Thus, if the pending text itself states a number,
then five alternative numbers may be pending simultaneously. With re-
spect to a concurrent resolution on the budget (which is considered as read
and open to amendment at any point and to which amendments must
be mathematically consistent under clause 8 of rule XXIII), adoption of
a perfecting amendment changing several figures precludes further amend-
ment merely changing those figures, but does not preclude more com-
prehensive amendments changing other portions of the resolution which
have not been amended as well (Apr. 27, 1977, p. 12485).

Another exception to the rule of priority is
§456. Priority of when a motion has been made to

amendments over

motions o strike ot SLITKE OUTL, Or agree to, a paragraph.
or agree. Motions to amend it are to be put to
the question before a vote is taken on striking
out or agreeing to the whole paragraph.

In the House of Representatives the principle that a text should be per-
fected before a question is taken on striking it out, and that an amendment
should be perfected before agreeing to it, is well established. But in consid-
ering bills, even by paragraphs, the House does not agree to the paragraphs
severally; but after amending one passes to the next, and the question
on agreeing is taken only on the whole bill by the several votes on engross-
ment and passage.
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But there are several questions which, being

sas7. nciceniat INCIdENtal to every one, will take
e "™ place of every one, privileged or not;

intervene during to wit, a question of order arising

consideration of the

main question. out of any other question must be
decided before that question. 2
Hats., 88.

This principle governs the procedure of the House of Representatives,
but a question of order arising after a motion for the previous question
must be decided without debate (clause 3 of rule XVII).

A matter of privilege arising out of any ques-
§458. Matters of tion, or from a quarrel between two
D vening questions. MIEMbETS, or any other cause, su-

persedes the consideration of the
original question, and must be first disposed of.
2 Hats., 88.

Rule IX of the House of Representatives and the practice thereunder,
confirm and amplify the principles of this provision of the parliamentary
law.

5459, Intervention of Reading papers relative to the
austions relating o jestion  before the House. This
reading of papers. B
guestion must be put before the
principal one. 2 Hats., 88.

This provision formerly applied in the House of Representatives to the
reading of papers other than those on which the House was to vote. That
was under an earlier form of rule XXX, which now applies only to the
use of exhibits in debate. For a history of the former rule on reading papers
and an explanation of the earlier practice, see 8§ 916-917, infra.

Leave asked to withdraw a motion. The rule of
sa0 winarawal of -~ P@rliament being that a motion
metions. made and seconded is in the posses-
sion of the House, and can not be withdrawn
without leave, the very terms of the rule imply
that leave may be given, and, consequently, may
be asked and put to the question.
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The House of Representatives does not vote on the withdrawal of mo-
tions, but provides by clause 2 of rule XVI and clause 5 of rule XXIII
the conditions under which a Member may of his own right withdraw a
motion.

SEC. XXXIV.—THE PREVIOUS QUESTION.

When any question is before the House, any
sas1. The previous  IMIEMDEr may move a previous ques-
duestion of tion, “Whether that question (called

the main question) shall now be
put?” If it pass in the affirmative, then the main
guestion is to be put immediately, and no man
may speak anything further to it, either to add
or alter. Memor. in Hakew., 28; 4 Grey, 27.

The previous question being moved and sec-
§462. Manner of onded, the question from the Chair
P " shall be, “Shall the main question

be now put?” and if the nays pre-
vail, the main question shall not then be put.

In the modern practice of the House of Representatives the previous
question is put as follows: “The gentleman from demands the pre-
vious question. As many as are in favor of ordering the previous question
will say aye; as many as are opposed will say no” (V, 5443).

This kind of question is understood by Mr.
sacs Hisory, use,  Hatsell to have been introduced in
ton ot 1604. 2 Hats., 80. Sir Henry Vane
Parliament. introduced it. 2 Grey, 113, 114; 3
Grey, 384. When the question was put in this
form, “Shall the main question be put?” a deter-
mination in the negative suppressed the main
guestion during the session; but since the words
“now put’ are used, they exclude it for the
present only; formerly, indeed, only till the
present debate was over, 4 Grey, 43, but now for
that day and no longer. 2 Grey, 113, 114.
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Before the question “Whether the main ques-
tion shall now be put?” any person might for-
merly have spoken to the main question, be-
cause otherwise he would be precluded from
speaking to it at all. Mem. in Hakew., 28.

The proper occasion for the previous question
is when a subject is brought forward of a deli-
cate nature as to high personages, &c., or the
discussion of which may call forth observations
which might be of injurious consequences. Then
the previous question is proposed, and in the
modern usage the discussion of the main ques-
tion is suspended and the debate confined to the
previous question. The use of it has been ex-
tended abusively to other cases, but in these it
has been an embarrassing procedure. Its uses
would be as well answered by other more simple
parliamentary forms, and therefore it should not
be favored, but restricted within as narrow lim-
its as possible.

As explained in connection with rule XVII, the House of Representatives
has changed entirely the old use of the previous question (V, 5445).

SEC. XXXV.—AMENDMENTS.

§.465. Right of the On an amendment being moved,
Member who has a Member who had spoken to the

spoken to the main

question tospeak to - MAIN question may speak again to
d t.
e the amendment. Scob., 23.

This parliamentary rule applies in the House of Representatives, where
the hour rule of debate (clause 2 of rule X1V) has been in force for many
years. A member who has spoken an hour to the main question, may speak
another hour to an amendment (V, 4994; V111, 2449).
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If an amendment be proposed inconsistent
sase. The speaker ot WIth one already agreed to, it is a

to decide as to

consistency of a fit ground for its rejection by the
proposed amendment  Hgyse, but not within the com-

with one already

agreed to. petence of the Speaker to suppress

as if it were against order. For were
he permitted to draw questions of consistence
within the vortex or order, he might usurp a
negative on important modifications, and sup-
press, instead of subserving, the legislative will.

The practice of the House of Representatives follows and extends the
principle set forth by Jefferson. Thus it has been held that the fact that
a proposed amendment is inconsistent with the text or embodies a propo-
sition already voted (11, 1328-1336; V111, 2834), or would in effect change
a provision of text to which both Houses have agreed (Il, 1335; V, 6183—
6185), or is contained in substance in a later portion of the bill (11, 1327),
is a matter to be passed on by the House rather than by the Speaker.
It is for the House rather than the Speaker to decide on the legislative
or legal effect of a proposition (I1, 1323, 1324; VI, 254; VII, 2112; VIII,
2280, 2841); and the change of a single word in the text of a proposition
may be sufficient to prevent the Speaker from ruling it out of order as
one already disposed of by the House (I1, 1274). The principle has been
the subject of conflicting decisions, from which may be deduced the rule
that the Chair may not rule out the proposition unless it presents a sub-
stantially identical proposition (VI, 256; V111, 2834, 2835, 2838, 2840, 2842,
2850, 2856).

A perfecting amendment offered to an amendment in the nature of a
substitute may be offered again as an amendment to the original bill if
the amendment is first rejected or if the amendment in the nature of a
substitute as perfected is rejected (Sept. 28, 1976, p. 33075). Rejection of
an amendment consisting of two sections does not preclude one of those
sections being subsequently offered as a separate amendment (July 15,
1981, pp. 15898-99), and the rejection of several amendments considered
en bloc does not preclude their being offered separately at a subsequent
time (Deschler’s Precedents, vol. 9, ch. 27, sec. 35.15; Nov. 4, 1991, p.
29932). A point of order against an amendment to a substitute does not
lie merely because its adoption would have the same effect as the adoption
of a pending amendment to the original amendment and would render
the substitute as amended identical to the original amendment as amended
(May 4, 1983, p. 11059).
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Amendments may be made so as totally to
§467. The alter the nature of the proposition;

parliamentary law

andthe ruiesof e @NA 1T 1S @ way of getting rid of a
House as 1o germane proposition by making it bear a
sense different from what it was in-
tended by the movers, so that they vote against
it themselves. 2 Hats., 79; 4, 82, 84. A new bill
may be ingrafted, by way of amendment, on the
words, “Be it enacted,” etc. 1 Grey, 190, 192.

This was the rule of Parliament, which did not require an amendment
to be germane (V, 5802, 5825). But the House of Representatives from
its first organization, has by rule required that an amendment should be
germane to the pending proposition (clause 7 of rule XVI).

If it be proposed to amend by leaving out cer-
sase. The amendment  ta@IN Words, it may be moved, as an

to strike out certain

words of & bill amendment to this amendment, to

leave out a part of the words of the
amendment, which is equivalent to leaving them
in the bill. 2 Hats., 80, 9. The parliamentary
question is, always, whether the words shall
stand part of the bill.

In the House of Representatives the question herein described is never
put as in Parliament, but is always, whether the words shall be stricken
out; and if there is a desire that certain of the words included in the amend-
ment remain part of the bill, it is expressed, not by amending the amend-
ment, but by a preferential perfecting amendment to strike from the speci-
fied words in the text of the bill a portion of them. If this is carried that
portion of the specified words is stricken from the bill and the vote then
recurs on the original amendment (V, 5770). Where a motion to strike
an entire title of a bill is pending, it is in order to offer, as a perfecting
amendment to that title, a motion to strike out a lesser portion thereof,
and the perfecting amendment is voted on first (June 11, 1975, p. 18435).
And when a motion to strike out certain words is disagreed to, it is in
order to move to strike out a portion of those words (V, 5769); but when
it is proposed to strike out certain words in a paragraph, it is not in order
to amend those words by including with them other words of the paragraph
(V, 5768; VIII, 2848; June 2, 1976, pp. 16208-10). It is in order to insert
by way of amendment a paragraph similar (but not actually identical) to
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one already stricken out by amendment (V, 5760; Sept. 2, 1976, pp. 28939—
58).

When it is proposed to amend by inserting a
saso. Principles as o p@ragraph, or part of one, the

perfecting before

inserting or siking _171€Nds of the paragraph may make
out it as perfect as they can by amend-
ments before the question is put for inserting it.
If it be received, it cannot be amended afterward
in the same stage, because the House has, on a
vote, agreed to it in that form. In like manner,
if it is proposed to amend by striking out a para-
graph, the friends of the paragraph are first to
make it as perfect as they can by amendments,
before the question is put for striking it out. If
on the question it be retained, it cannot be
amended afterward, because a vote against
striking out is equivalent to a vote agreeing to
it in that form.

These principles are recognized as in force in the House of Representa-
tives, with the exception that clause 7 of rule XVI specifically provides
that the rejection of a motion to strike shall preclude neither “amendment
nor motion to strike out and insert.” However, after an amendment to
insert has been agreed to, the matter inserted ordinarily may not then
be amended (V, 5761-5763; VIII, 2852) in any way that would change
its text; but an amendment may be added at the end (V, 5759, 5764, 5765;
Dec. 14, 1973, p. 41740; Oct. 1, 1974, p. 33364), even if the perfecting
amendment which was adopted struck out all after the short title of the
amendment in the nature of a substitute and inserted a new text (May
16, 1979, p. 11480). While an amendment which has been adopted to an
amendment (in the nature of a substitute) may not be further amended,
another amendment adding language at the end of the amendment may
still be offered (June 10, 1976, pp. 17368-75, 17381; Procedure, ch. 27,
sec. 27.4 and 27.9; May 16, 1984, pp. 12566—67), and the Chair will not
rule on the consistency of that language with the adopted amendment
(June 10, 1976, p. 17381).

While it may be in order to offer an amendment to the pending portion
of the bill which not only changes a provision already amended but also
changes an unamended pending portion of the bill, it is not in order merely
to amend portions of the bill which have been changed by amendment,
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or to amend unamended portions which have been passed in the reading
and are no longer open to amendment (July 12, 1983, p. 18771), or to
amend a figure already amended (Procedure, ch. 27, sec. 31; July 17, 1995,
p. —), even if also changing other matter not already amended, where
drafted as though the earlier amendment had not been adopted (Mar. 15,
1995, p. ——; Mar. 16, 1995, p. ——; Mar. 16, 1995, p. ——; July 17, 1995,
p.—).

When it is proposed to perfect a paragraph, a motion to strike it out,
if already pending, must remain in abeyance until the amendments to
perfect have been moved and voted on (V, 5758; VIII, 2860; May 5, 1992,
p. —; Oct. 12, 1995, p. —); and while amendments are pending to
a section a motion to strike it out may not be offered (V, 5771; VIII, 2861;
Sept. 23, 1982, p. 24963; July 25, 1995, p. ——). The motion to strike
may be voted on (if already pending) or subsequently offered after disposi-
tion of the perfecting amendment, so long as the provision sought to be
stricken has not been rewritten entirely (Sept. 23, 1982, p. 24963; July
25, 1995, p. —). While a motion to strike out is pending, it is in order
to offer an amendment to perfect the language proposed to be stricken
(Apr. 24, 1996, p. —); such an amendment, which is in the first degree,
may be amended by a substitute, and amendments to the substitute are
also in order (Oct. 19, 1983, p. 28283), and such perfecting amendment,
if agreed to when voted on first, remains part of the bill if the motion
to strike is then rejected (Sept. 18, 1986, p. 28123). When a motion to
strike out a paragraph is pending and the paragraph is perfected by an
amendment, striking and inserting an entire new text, the pending motion
to strike out must fall, since it would not be in order to strike out exactly
what has been just voted to insert (V, 5792; VIII, 2854; July 12, 1951,
p. 8090; Sept. 23, 1975, p. 29835; Aug. 5, 1986, p. 19059; May 18, 1988,
p. 11404; Apr. 24, 1996, p. —). A motion to strike out and insert a portion
of a pending section is not in order as a substitute for a motion to strike
out the section, but may be offered as a perfecting amendment to the section
and is voted on first, subject to being eliminated by subsequent adoption
of the motion to strike out (July 16, 1981, p. 16057).

When it is moved to amend by striking out
sao.readingthe  CErtain words and inserting others,
e meren® the manner of stating the question
motion tostrikeout s first to read the whole passage to

be amended as it stands at present,
then the words proposed to be struck out, next
those to be inserted, and lastly the whole pas-
sage as it will be when amended. And the ques-
tion, if desired, is then to be divided, and put
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first on striking out. If carried, it is next on in-
serting the words proposed. If that be lost, it
may be moved to insert others. 2 Hats., 80, 7.

Clause 7 of rule XVI of the House of Representatives provides specifically
that the motion to strike out and insert shall not be divided. Otherwise,
as to the manner of stating the question, it is usual for the clerk to read
only the words to be stricken out and the words to be inserted. Usually
this is sufficient, as the Members may have before them printed copies
of the bill under consideration.

A motion is made to amend by striking out
sa71. conditionsof ~ CErtain words and inserting others
pemionotmo™™ in their place, which is negatived.
insert. Then it is moved to strike out the
same words, and to insert others of a tenor en-
tirely different from those first proposed. It is
negatived. Then it is moved to strike out the
same words and insert nothing, which is agreed
to. All this is admissible, because to strike out
and insert A is one proposition. To strike out
and insert B is a different proposition. And to
strike out and insert nothing is still different.
And the rejection of one proposition does not
preclude the offering a different one. Nor would
it change the case were the first motion divided
by putting the question first on striking out, and
that negatived; for, as putting the whole motion
to the question at once would not have pre-
cluded, the putting the half of it cannot do it.

As to Jefferson’s supposition that the principle would hold good in case
of division of the motion to strike out and insert it is not necessary to
inquire, since clause 7 of rule XVI of the House of Representatives forbids
division of the motion. In a footnote Jefferson expressed himself as follows:
“In the case of a division of the question, and a decision against striking
out, | advanced doubtingly the opinion here expressed. | find no authority
either way, and | know it may be viewed under a different aspect. It may
be thought that, having decided separately not to strike out the passage,
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the same question for striking out cannot be put over again, though with
a view to a different insertion. Still | think it more reasonable and conven-
ient to consider the striking out and insertion as forming one proposition,
but should readily yield to any evidence that the contrary is the practice
in Parliament.”

The principle set forth by Jefferson as to repetition of the motion to
5472, Application of strike gut prevails in th_e House of Represen_tatives,
the motion to strike ~ Where it has been held in order, after the failure of
out. a motion to strike out certain words, to move to strike

out a portion of those words (V, 5769; VIII, 2858). When
a bill is under consideration by paragraphs, a motion to strike out applies
only to the paragraph under consideration (V, 5774).

But if it had been carried affirmatively to
§473. Effect of strike out the words and to insert
e A, it could not afterward be per-
and insert. mitted to strike out A and insert B.
The mover of B should have notified, while the
insertion of A was under debate, that he would
move to insert B; in which case those who pre-
ferred it would join in rejecting A.

This principle controls the practice of the House of Representatives (July
17, 1985, p. 19444; July 18, 1985, p. 19649; see Procedure, ch. 27, sec.
31).

After A is inserted, however, it may be moved
sa7a. conditionsof ~ t0 Strike out a portion of the origi-
amenamenc ameagy M@l paragraph, comprehending A,
agreed to. provided the coherence to be struck
out be so substantial as to make this effectively
a different proposition; for then it is resolved
into the common case of striking out a para-
graph after amending it. Nor does anything for-
bid a new insertion, instead of A and its
coherence.

While it is not in order to move to strike a provision inserted by amend-
ment (Oct. 9, 1985, p. 26957), a motion to strike more than that provision
inserted would be in order (Apr. 23, 1975, p. 11536). But an amendment
to strike out the pending title of a bill and re-insert all sections of that
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title except one is not in order where that section has previously been
amended in its entirety (Aug. 1, 1975, p. 26946).

In Senate, January 25, 1798, a motion to post-
sazs.amendmens  PONE until the second Tuesday in
tmngblankseste Faphryary some amendments pro-

posed to the Constitution; the words
“until the second Tuesday in February” were
struck out by way of amendment. Then it was
moved to add, “until the first day of June.” Ob-
jected that it was not in order, as the question
should be first put on the longest time; there-
fore, after a shorter time decided against, a
longer cannot be put to question. It was an-
swered that this rule takes place only in filling
blanks for time. But when a specific time stands
part of a motion, that may be struck out as well
as any other part of the motion; and when
struck out, a motion may be received to insert
any other. In fact, it is not until they are struck
out, and a blank for the time thereby produced,
that the rule can begin to operate, by receiving
all the propositions for different times, and put-
ting the questions successively on the longest.
Otherwise it would be in the power of the mover
by inserting originally a short time, to preclude
the possibility of a longer; for till the short time
is struck out, you cannot insert a longer; and if,
after it is struck out, you cannot do it, then it
cannot be done at all. Suppose the first motion
had been made to amend by striking out “the
second Tuesday in February,” and inserting in-
stead thereof “the first of June,” it would have
been regular, then, to divide the question, by
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proposing first the question to strike out, and
then that to insert. Now, this is precisely the ef-
fect of the present proceeding; only, instead of
one motion and two questions, there are two mo-
tions and two questions to effect it—the motion
being divided as well as the question.

The principles of this paragraph have been followed in the House of
Representatives (V, 5763; Aug. 16, 1961, pp. 16059-60), but in one case
wherein words embodying a distinct substantive proposition had been
agreed to as an amendment to a paragraph, it was held not in order to
strike out a part of the words of this amendment with other words of the
paragraph (V, 5766).

The motion to strike out and insert may not be divided in the House
of Representatives (clause 7 of rule XVI).

When the matter contained in two bills might
sa7e. 20iningand  DE better put into one, the manner
dividing bils is to reject the one and incorporate
its matter into another bill by way of amend-
ment. So if the matter of one bill would be better
distributed into two, any part may be struck out
by way of amendment, and put into a new bill.

* X *

In the modern practice of the House of Representatives each bill comes
before the House by itself; and if it were proposed to join one bill to another
it would be done by offering the text of the one as an amendment to the
other, without disturbing the first bill in its place on the calendar. Where
it is proposed to divide a bill, the object is accomplished in the House
of Representatives by moving to recommit with instructions to the commit-
tee to report two bills (V, 5527, 5528).

* * * |If a section is to be transposed, a ques-
sa77. Transposition of  tION MUSt be put on striking it out
teseetonsetabill\where it stands and another for in-

serting it in the place desired.

This principle is followed in the practice of the House of Representatives
(V, 5775, 5776).
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A bill passed by the one House with blanks.
sae. Fiingblanks 1 Nese may be filled up by the other

ioft by the other by way of amendments, returned to
the first as such, and passed 3
Hats., 83.

The number prefixed to the section of a bill, be
saro. clerkamenss ~ Merely a marginal indication, and
s seclionnumbers no part of the text of the bill, the

Clerk regulates that—the House or
committee is only to amend the text.

In the modern practice of the House, section numbers and other internal
references are considered as part of the text which may be altered by
amendment. The House sometimes authorizes the Clerk to make appro-
priate changes in section numbers, paragraphs and punctuation, and cross
references when preparing the engrossment of the bill. Such a request
is properly made in the House, following passage of the bill (Apr. 29, 1969,
p. 10753).

SEC. XXXVI.—DIVISION OF THE QUESTION.

If a question contain more parts than one, it
saso. Partiamentary  MaAy be divided into two or more
o oo questions. Mem. in Hakew., 29. But

not as the right of an individual
member, but with the consent of the House. For
who is to decide whether a question is com-
plicated or not—where it is complicated—into
how many propositions it may be divided? The
fact is, that the only mode of separating a com-
plicated question is by moving amendments to
it; and these must be decided by the House, on
a gquestion, unless the House orders it to be di-
vided; as, on the question, December 2, 1640,
making void the election of the knights for
Worcester, on a motion it was resolved to make
two questions of it, to wit, one on each knight.
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2 Hats., 85, 86. So, wherever there are several
names in a question, they may be divided and
put one by one. 9 Grey, 444. So, 1729, April 17,
on an objection that a question was complicated,
it was separated by amendment. 2 Hats., 79.

The House of Representatives, by clause 6 of rule XVI and the practice
thereunder, has entitled a procedure differing materially from that above
set forth. While a resolution electing Members to committees is not divisible
(clause 6 of rule XVI), other types of resolutions containing several names
may be divided for voting (Mar. 19, 1975, p. 7344).

The soundness of these observations will be
5481 Jefferson's evident from the embarrassments
e qumstion " produced by the XVIIIth rule of the

Senate, which says, “if the question
in debate contains several points, any member
may have the same divided.”

1798, May 30, the alien bill in quasi-commit-
tee. To a section and proviso in the original, had
been added two new provisos by way of amend-
ment. On a motion to strike out the section as
amended, the question was desired to be di-
vided. To do this it must be put first on striking
out either the former proviso, or some distinct
member of the section. But when nothing re-
mains but the last member of the section and
the provisos, they cannot be divided so as to put
the last member to question by itself, for the
provisos might thus be left standing alone as ex-
ceptions to a rule when the rule is taken away;
or the new provisos might be left to a second
guestion, after having been decided on once be-
fore at the same reading, which is contrary to
rule. But the question must be on striking out
the last member of the section as amended. This
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sweeps away the exceptions with the rule, and
relieves from inconsistence. A question to be di-
visible must comprehend points so distinct and
entire that one of them being taken away, the
other may stand entire. But a proviso or excep-
tion, without an enacting clause, does not con-
tain an entire point or proposition.

May 31.—The same bill being before the Sen-
ate. There was a proviso that the bill should not
extend—1. To any foreign minister; nor, 2. To
any person to whom the President should give a
passport; nor, 3. To any alien merchant conform-
ing himself to such regulations as the President
shall prescribe; and a division of the question
into its simplest elements was called for. It was
divided into four parts, the 4th taking in the
words “conforming himself,” &c. It was objected
that the words “any alien merchant,” could not
be separated from their modifying words, “con-
forming,” &c., because these words, if left by
themselves, contain no substantive idea, will
make no sense. But admitting that the divisions
of a paragraph into separate questions must be
so made as that each part may stand by itself,
yet the House having, on the question, retained
the two first divisions, the words “any alien mer-
chant” may be struck out, and their modifying
words will then attach themselves to the preced-
ing description of persons, and become a modi-
fication of that description.
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When a question is divided, after the question
§482. Division of on the 1st member, the 2d is open
quesion as related © - 9 debate and amendment; because

it is a known rule that a person
may rise and speak at any time before the ques-
tion has been completely decided, by putting the
negative as well as the affirmative side. But the
guestion is not completely put when the vote has
been taken on the first member only. One-half
the question, both affirmative and negative, re-
mains still to be put. See Execut. Jour., June 25,
1795. The same decision by President Adams.

Where a division of the question is demanded on a portion of an amend-
ment, the Chair puts the question first on the remaining portions of the
amendment, and that portion on which the division is demanded remains
open for further debate and amendment (Oct. 21, 1981, p. 24785). However,
where neither portion of a divided question remains open to further debate
or amendment, the question may be put first on the portion identified
by the demand for division and then on the remainder (June 8, 1995, p.

—).
SEC. XXXVII.—COEXISTING QUESTIONS.

It may be asked whether the House can be in
5483 Fundamental  0OSSESSION Of two motions or propo-
D e eions. SItiONS at the same time? so that,

one of them being decided, the
other goes to question without being moved
anew? The answer must be special. When a
question is interrupted by a vote of adjourn-
ment, it is thereby removed from before the
House, and does not stand ipso facto before them
at their next meeting, but must come forward in
the usual way. So, when it is interrupted by the
order of the day. Such other privileged questions
also as dispose of the main question (e.g., the
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previous question, postponement, or commit-
ment), remove it from before the House. But it
is only suspended by a motion to amend, to
withdraw, to read papers, or by a question of
order or privilege, and stands again before the
House when these are decided. None but the
class of privileged questions can be brought for-
ward while there is another question before the
House, the rule being that when a motion has
been made and seconded, no other can be re-
ceived except it be a privileged one.

The principles of this provision must, of course, be viewed in the light
of a more highly perfected order of business than existed in Jefferson’s
time (rule XXI1V). The motion to withdraw is not known in the practice
of the House, not being among the motions enumerated in clause 4 of
rule XVI, but a motion before the House may be withdrawn by the mover
thereof before a decision is reached (clause 2 of rule XVI).

SEC. XXXVIII.—EQUIVALENT QUESTIONS.

If, on a question for rejection, a bill be re-
sasa. Former practice  talned, it passes, of course, to its
e et Next reading. Hakew., 141; Scob.,
pills. 42. And a question for a second
reading, determined negatively, is a rejection
without further question. 4 Grey, 149. And see
Elsynge’s Memor., 42, in what case questions are
to be taken for rejection.

The House of Representatives has abandoned the question “Shall the
bill be rejected?” (1V, 3391), and the question is now taken in accordance
with clause 1 of rule XXI. A vote is not taken on the second reading, the
first test coming in the modern practice of the House on the engrossment
and third reading.

Where questions are perfectly equivalent, so
§485. Equivalent that the negative of the one

questionsingeneral amounts to the affirmative of the

[244]



JEFFERSON'S MANUAL
§486

other, and leaves no other alternative, the deci-
sion of the one concludes necessarily the other.
4 Grey, 157. Thus the negative of striking out
amounts to the affirmative of agreeing; and
therefore to put a question on agreeing after
that on striking out, would be to put the same
guestion in effect twice over. Not so in questions
of amendments between the two Houses. A mo-
tion to recede being negatived, does not amount
to a positive vote to insist, because there is an-
other alternative, to wit, to adhere.

The principles set forth in this paragraph are recognized by the practice
of the House of Representatives; but Jefferson’s use of the motion to strike
out as an illustration is no longer justified, since the practice of the House
under clause 7 of rule XVI does not permit the negative of the motion
to strike out to be equivalent to the affirmative of agreeing.

A Dbill originating in one House is passed by
§486. Equivalent the other with an amendment. A

questions on

amenameme beweenMOtION N the originating House to
the Houses. agree to the amendment is
negatived. Does there result from this a vote of
disagreement, or must the gquestion on disagree-
ment be expressly voted? The question respect-
ing amendments from another House are—1st,
to agree; 2d, disagree; 3d, recede; 4th, insist;
5th, adhere.

In the House of Representatives and the Senate the order of precedence
of motions is as given in the parliamentary law, and the motions take
precedence in that order without regard to the order in which they are
moved (V, 6270, 6324). But a motion to amend an amendment of the other
House has precedence of the motion to agree or disagree either before the
stage of disagreement has been reached or after the House has receded
from its disagreement (V, 6164, 6169—-6171; VII1, 3203) even after the pre-
vious question has been ordered on both motions before the question is
divided (Feb. 12, 1923, p. 3512). See also the discussion in §525, infra.
But it has been held that when the previous question has been demanded
or ordered on a motion to concur, a motion to amend is not in order (V,
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5488). The motion to refer also takes precedence of the motions to agree
or disagree (V, 6172-6174), but the demanding or ordering of the previous
question does not prevent a motion to refer (V, 5575). The motion to refer
takes precedence of the motions to agree or disagree and, under clause
1, of rule XVII is in order pending a demand for or after the ordering
of the previous question, before the stage of disagreement has been reached
(V, 61726174, 5575) but not after the stage of disagreement when the
most preferential motion tending to bring the two Houses together is al-
ready pending (Speaker Albert, Sept. 16, 1976, pp. 30887-88).

1st. To agree; 2d. To disagree.—Either of these
saa7. Tremotions o~ CONCludes the other necessarily, for
agree and deeoreee® the positive of either is exactly the
amend. equivalent to the negative of the
other, and no other alternative remains. On ei-
ther motion amendments to the amendment may
be proposed; e.g., if it be moved to disagree,
those who are for the amendment have a right
to propose amendments, and to make it as per-
fect as they can, before the question of disagree-
ing is put.

3d. To recede.—You may then either insist or
§488. _No equivale_nt ad hel’e.

o 4th. To insist.—You may then ei-
adhere. ther recede or adhere.

5th. To adhere.—You may then either recede
or insist.

Consequently the negative of these is not
equivalent to a positive vote the other way. It
does not raise so necessary an implication as
may authorize the Secretary by inference to
enter another vote; for two alternatives still re-
main, either of which may be adopted by the
House.

Under the earlier practice in the House it was held that voting down
the motion to recede and concur was tantamount to insistence but not
the equivalent of adherence (Speaker Clark, July 2, 1918, p. 8648). But

[246]



JEFFERSON'S MANUAL
§489-8492

the more recent practice is that when the House disagrees to a motion
to recede and concur in a Senate amendment some further action must
be taken to dispose of the amendment (Speaker Bankhead, July 9, 1937,
p. 7007; Speaker McCormack, Sept. 19, 1962, p. 19945) and the question
may recur on a pending motion to insist or such a motion is then enter-
tained from the floor.

SEC. XXXIX.—THE QUESTION.

5489, Putting the The question is to be put first on
question. the affirmative, and then on the
negative side.

Clause 5 of rule | of the House of Representatives, provides more fully
for putting the question.

After the Speaker has put the affirmative part
sa00. effect of purting OF  the question, any Member who
(e auestioninending. has not spoken before to the ques-

tion may rise and speak before the
negative be put; because it is no full question till
the negative part be put. Scob., 23; 2 Hats., 73.

But in small matters, and which are of course,
sa01 Informal putting SUCH @S receiving petitions, reports,
of the auestion. withdrawing motions, reading pa-
pers, &c., the Speaker most commonly supposes
the consent of the House where no objection is
expressed, and does not give them the trouble of
putting the question formally. Scob., 22; 2 Hats.,
79, 2, 87; 5 Grey, 129; 9 Grey, 301.

SEC. XL.—BILLS, THIRD READING.

To prevent bills from being passed by surprise,

§492. Obsolete the House, by a standing order, di-
reading d maeage | FECES that they shall not be put on
of bills. their passage before a fixed hour,

naming one at which the house is commonly full.
Hakew., 153.
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The usage of the Senate is not to put bills on
their passage till noon.

A bill reported and passed to the third read-
ing, cannot on that day be read the third time
and passed; because this would be to pass on
two readings in the same day.

At the third reading the Clerk reads the bill
§493. Obsolete and delivers it to the Speaker, who
i e states the title, that it is the third

time of reading the bill, and that
the question will be whether it shall pass. For-
merly the Speaker, or those who prepared a bill,
prepared also a breviate or summary statement
of its contents, which the Speaker read when he
declared the state of the bill, at the several read-
ings. Sometimes, however, he read the bill itself,
especially on its passage. Hakew., 136, 137, 153;
Coke, 22, 115. Latterly, instead of this, he, at
the third reading, states the whole contents of
the bill verbatim, only, instead of reading the
formal parts, “Be it enacted,” &c., he states that
“preamble recites so and so—the 1st section en-
acts that, &c.; the 2d section enacts,” &c.

But in the Senate of the United States, both
of these formalities are dispensed with; the
breviate presenting but an imperfect view of the
bill, and being capable of being made to present
a false one; and the full statement being a use-
less waste of time, immediately after a full read-
ing by the Clerk, and especially as every mem-
ber has a printed copy in his hand.

None of the restrictions is of effect in the modern practice of the House

of Representatives. Clause 1 of rule XXI permits a bill to be read a third

[248]



JEFFERSON'S MANUAL
§494-8496

time and passed on the same day, and it is in order to proceed with a
bill at any time, unless the absence of a quorum be shown.

In the House of Representatives there is no practice justifying the presen-
tation of a breviated summary; and the procedure on third reading is defi-
nitely prescribed by clause 1 of rule XXI.

A bill on the third reading is not to be commit-
saa commiat of 2 ted for the matter or body thereof,
pitentirdreadn® phut  to receive some particular
clause or proviso, it hath been sometimes suf-
fered, but as a thing very unusual. Hakew., 156.
Thus, 27 El., 1584, a bill was committed on the
third reading, having been formerly committed
on the second, but is declared not usual. D'Ewes,
337, col. 2; 414, col. 2.

In the House of Representatives it is in order to commit a bill after
the engrossment and third reading where the previous question is not or-
dered (V, 5562); and by clause 1 of rule XVII and clause 4 of rule XVI
the House has preserved this opportunity to commit even after the previous
guestion has been ordered.

When an essential provision has been omitted,
§495. Obsolete rather than erase the bill and
rliamentar - -
et s 1oricers, FENMeEr it suspicious, they add a
clause on a separate paper, en-
grossed and called a rider, which is read and put
to the question three times. Elsynge’s Memo., 59;
6 Grey, 335; 1 Blackst., 183. For examples of rid-
ers, see 3 Hats., 121, 122, 124, 156. Every one
is at liberty to bring in a rider without asking
leave. 10 Grey, 52.

This practice is never followed in the House of Representatives.

It is laid down, as a general rule, that amend-

§496. Obsolete ments proposed at the second read-
readingoro°ing shall be twice read, and those
amendments. proposed at the third reading thrice
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read; as also all amendments from the other
House. Town., col. 19, 23, 24, 25, 26, 27, 28.

In the practice of the House of Representatives, amendments, whether
offered in the House or coming from the other House, do not come under
the rule requiring different readings.

It is with great and almost invincible reluc-
sa07. amendments  tance that amendments are admit-
veadimg ted at this reading, which occasion

erasures or interlineations. Some-
times a proviso has been cut off from a bill;
sometimes erased. 9 Grey, 513.

This is the proper stage for filling up blanks;
for if filled up before, and now altered by era-
sure, it would be peculiarly unsafe.

In the House of Representatives bills are amended after the second read-
ing (1V, 3392), and before the engrossment and third reading (V, 5781;
VII, 1051, 1052) but not afterwards.

At this reading the bill is debated afresh, and
§498. Debate in for the most part is more spoken to
e o™ at this time than on any of the

former readings. Hakew., 153.

The debate on the question whether it should
be read a third time, has discovered to its
friends and opponents the arguments on which
each side relies, and which of these appear to
have influence with the House; they have had
time to meet them with new arguments, and to
put their old ones into new shapes. The former
vote has tried the strength of the first opinion,
and furnished grounds to estimate the issue;
and the question now offered for its passage is
the last occasion which is ever to be offered for
carrying or rejecting it.
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In the House of Representatives it is usual to debate a bill before and
not after the engrossment and third reading, probably because of the fre-
quent use of the previous question, which prevents all debate after it is
ordered. When the previous question is not ordered, debate may occur pend-
ing the vote on the passage.

When the debate is ended, the Speaker, hold-
§499. Putting the ing the bill in his hand, puts the
eeoraom.  question for its passage, by saying,

“Gentlemen, all you who are of
opinion that this bill shall pass, say aye;” and
after the answer of the ayes, “All those of the
contrary opinion, say no.” Hakew., 154.

In the House of Representatives the bill is usually in the hands of the
Clerk. The Speaker states that “The question is on the passage of the
bill,” and puts the question in the form prescribed by clause 5 of rule I.
ssoo.sins ot arered ATter the bill is passed, there can
after their passage. e o further alteration of it in any
point. Hakew., 159.

This principle controls the practice of the House of Representatives. How-
ever, a bill may be changed if the votes on passage, engrossment, and
ordering the previous question have been reconsidered. In addition, the
Clerk may be authorized to make changes in the engrossed copy by unani-
mous consent.

SEC. XLI.—DIVISION OF THE HOUSE.

The affirmative and negative of the question
ssoL pivisionof the NNAVING  been both put and an-
hoommatonby  SWered,  the  Speaker  declares
sound. whether the yeas or nays have it by
the sound, if he be himself satisfied, and it
stands as the judgment of the House. But if he
be not himself satisfied which voice is the great-
er, or if before any other Member comes into the
House, or before any new motion made (for it is
too late after that), any Member shall arise and

declare himself dissatisfied with the Speaker’s
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decision, then the Speaker is to divide the
House. Scob., 24; 2 Hats., 140.

This practice is provided for in different language by clause 5 of rule
l.

When the House of Commons is divided, the
sso2. partiamentary  ONE party goes forth, and the other
P oione a0 remains in the House. This has
geplicableinthe made it important which go forth

and which remain; because the lat-
ter gain all the indolent, the indifferent, and in-
attentive. Their general rule, therefore, is that
those who give their vote for the preservation of
the orders of the House shall stay in, and those
who are for introducing any new matter or alter-
ation, or proceeding contrary to the established
course, are to go out. But this rule is subject to
many exceptions and modifications. 2 Hats., 134;
1 Rush., p. 3, fol. 92; Scob., 43, 52; Co., 12, 116;
D’Ewes, 505, col. 1; Mem. in Hakew., 25, 29.

The one party being gone forth, the Speaker
names two tellers from the affirmative and two
from the negative side, who first count those sit-
ting in the House and report the number to the
Speaker. Then they place themselves within the
door, two on each side, and count those who
went forth as they come in and report the num-
ber to the Speaker. Mem. in Hakew., 26.

The House of Representatives formerly employed a vote “by tellers” that
was perhaps comparable to that described above. However, the provision
in clause 5 of rule | that provided for teller votes was repealed by the
103d Congress. Under the former procedure tellers took their place at the
rear of the center aisle when named by the Chair, and Members passed
between them to be counted. Clause 5 of rule | also provides for taking
a “recorded vote” by means of the electronic voting system when seconded
by one-fifth of a quorum.
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§503. Correction of a A mistake in the report of the
e ereeter tellers may be rectified after the re-
port made. 2 Hats., 145, note.

* * * * *

When it is proposed to take the vote by yeas
ssoa. voting by yeas ~ @aNd Nays, the President or Speaker
and nays. states that “the question is wheth-
er, e.g., the bill shall pass—that it is proposed
that the yeas and nays shall be entered on the
journal. Those, therefore, who desire it will rise.”
If he finds and declares that one-fifth have
risen, he then states that “those who are of opin-
ion that the bill shall pass are to answer in the
affirmative; those of the contrary opinion in the
negative.” The Clerk then calls over the names
alphabetically, notes the yea or nay of each, and
gives the list to the President or Speaker, who
declares the result. In the Senate if there be an
equal division the Secretary calls on the Vice-
President and notes his affirmative or negative,
which becomes the decision of the House.

In the House of Representatives tellers were sometimes, though rarely,
ordered to determine whether one-fifth joined in the demand for the yeas
and nays (V, 6045) but in the later practice the Speaker’s count is not
subject to verification (VII1, 3114-3118), and it is not in order to demand
a rising vote of those opposed on a count by the Speaker to ascertain if
one-fifth concur in demand for yeas and nays (VIII, 3112, 3113). Clause
1 of rule XV of the House provides the method for taking the yeas and
nays in the modern practice; but under clause 5 of that rule both the yeas
and nays and calls of the House are taken by means of the electronic voting
system unless the Speaker in his discretion orders the utilization of other
prescribed procedures.
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In the House of Commons every member must
ssos. Parliamentary  JIVE  hiS vote the one way or the
lawestodvingot  other, Scob., 24, as it is not per-

mitted to anyone to withdraw who
is in the House when the question is put, nor is
anyone to be told in the division who was not in
when the question was put. 2 Hats., 140.

This last position is always true when the vote
is by yeas and nays; where the negative as well
as affirmative of the question is stated by the
President at the same time, and the vote of both
sides begins and proceeds pari passu. It is true
also when the question is put in the usual way,
if the negative has also been put; but if it has
not, the member entering, or any other member
may speak, and even propose amendments, by
which the debate may be opened again, and the
guestion be greatly deferred. And as some who
have answered aye may have been changed by
the new arguments, the affirmative must be put
over gain. If, then, the member entering may, by
speaking a few words, occasion a repetition of a
question, it would be useless to deny it on his
simple call for it.

Clause 1 of rule VIII of the House of Representatives requires Members
to vote; but no rule excludes from voting those not present at the putting
of the question, and this requirement of the parliamentary law is not ob-
served in the House. No attempt is made to prevent Members from with-
drawing after a question is put, unless there be a question as to a quorum,
when the House proceeds under clauses 2 and 4 of rule XV.

[254]



JEFFERSON'S MANUAL
§506-8508

While the House is telling, no member may
ss06. movementsof ~ SPea@K or move out of his place, for

lemersduring - jf any mistake be suspected it must
be told again. Mem. in Hakew., 26;
2 Hats., 143.

This rule applies in the House of Representatives on a vote by division,
where the Speaker counts; but did not apply to the former vote by “tellers,”
where Members passed between tellers at the rear of the center aisle to
be counted.

If any difficulty arises in point of order during
ssor.pecisions of  the division, the Speaker is to de-
Pole ororder durind cide peremptorily, subject to the fu-

ture censure of the House if irregu-
lar. He sometimes permits old experienced mem-
bers to assist him with their advice, which they
do sitting in their seats, covered, to avoid the
appearance of debate; but this can only be with
the Speaker’s leave, else the division might last
several hours. 2 Hats., 143.

Representatives no longer sit with their hats on (clause 7 of rule XIV)
and always rise to speak; respectfully addressing their remarks to “Mr.
Speaker” (clause 1 of rule X1V).

The voice of the majority decides; for the lex
ssoe. Decision by MAJoris partis is the law of all coun-
vowe ot maoriviand - cils, elections, &c., where not other-

wise expressly provided. Hakew., 93.
But if the House be equally divided, semper
presuamtur pro negante; that is, the former law
is not to be changed but by a majority. Towns.,
col. 134.

The House of Representatives provides also by rule (clause 6 of rule
1) that in the case of a tie vote the question shall be lost.
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The House of Representatives, however, requires a two-thirds vote on
§500. Two-thirds a motion to suspend the rules (clause 1 of rule XXVII),
votes. on a motion to dispense with Calendar Wednesday

(clause 7 of rule XXIV), on a motion to dispense with
the call of the Private Calendar on the first Tuesday of each month (clause
6 of rule XXIV), and to consider a special rule immediately (clause 4(b)
of rule XI), and the Constitution of the United States requires two-thirds
votes for the expulsion of a Member, passing vetoed bills, removing political
disabilities, and passing resolutions proposing amendments to the Con-
stitution.

The standing rules also require a three-fifths vote for passage or adoption
§509a. Three-fifths of a bill, a joint resolution, an ameanent thereto,_or
votes. a conference report thereon, if carrying a Federal in-

come tax rate increase (clause 5(c) of rule XXI) or for
passage of a bill called from the Corrections Calendar (clause 4(c) of rule
XI1).

When from counting the House on a division
§510. Business it appears that there is not a
e aaoem.QuoOrum, the matter continues ex-

actly in the state in which it was
before the division, and must be resumed at that
point on any future day. 2 Hats., 126.

While under the rules first adopted in the 95th Congress it is not in
order to make or entertain a point of no quorum unless the question has
been put on the pending motion or proposition, if a quorum in fact does
not respond on a call of the House or on a vote, even the most highly
privileged business must terminate (1V, 2934; VI, 662) and even debate
must stop until a quorum is established (see 1V, 2935-2949). No motion
is entertained in the absence of a quorum other than a motion relating
to the call of the House or to adjourn (1V, 2950; VI, 680). Even in the
closing hours of a Congress business has been stopped by the failure of
a quorum (V, 6309; Oct. 18, 1972, pp. 37199-37200).

1606, May 1, on a question whether a Member
ssiLchangeofa  NAVING Ssaid yea may afterwards sit
vote and change his opinion, a precedent
was remembered by the Speaker, of Mr. Morris,
attorney of the wards, in 39 Eliz., who in like
case changed his opinion. Mem. in Hakew., 27.
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The House of Representatives is governed in this respect by the practice
under clause 1 of rule XV.

SEC. XLII.—TITLES.

After the bill has passed, and not before, the
ssi2. amendments o title may be amended, and is to be
thedttecrabil - fixed by a question; and the bill is

then sent to the other House.

The House of Representatives by rule XIX embodies this principle with
an additional provision as to debate.

SEC. XLIII.—RECONSIDERATION.

1798, Jan. A bill on its second reading being
ssinearlysenae~ @Mended, and on the question
practice a0 whether it shall be read a third

time negatived, was restored by a
decision to reconsider that question. Here the
votes of negative and reconsideration, like posi-
tive and negative quantities in equation, destroy
one another, and are as if they were expunged
from the journals. Consequently the bill is open
for amendment, just so far as it was the moment
preceding the question for the third reading;
that is to say, all parts of the bill are open for
amendment except those on which votes have
been already taken in its present stage. So, also,
it may be recommitted.

The rule permitting a reconsideration of a
question affixing it to no limitation of time or
circumstance, it may be asked whether there is
no limitation? If, after the vote, the paper on
which it is passed has been parted with, there
can be no reconsideration, as if a vote has been
for the passage of a bill and the bill has been
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sent to the other House. But where the paper re-
mains, as on a bill rejected, when or under what
circumstances does it cease to be susceptible of
reconsideration? This remains to be settled, un-
less a sense that the right of reconsideration is
a right to waste the time of the House in re-
peated agitations of the same question, so that
it shall never know when a question is done
with, should induce them to reform this anoma-
lous proceeding.

The House of Representatives provides for reconsideration by clause 1
of rule XVIII.

In Parliament a question once carried can not
ssia partiamentary D€ quUestioned again at the same
st session, but must stand as the judg-

ment of the House. Towns., col. 67,
Mem. in Hakew., 33. * * *

* * * And a bill once rejected, another of the
§515. A bill once same substance can not be brought
ot tmaamae 1IN @gain the same session. Hakew.,
the same session. 158; 6 Grey, 392. But this does not
extend to prevent putting the same question in
different stages of a bill, because every stage of
a bill submits the whole and every part of it to
the opinion of the House as open for amend-
ment, either by insertion or omission, though
the same amendment has been accepted or re-
jected in a former stage. So in reports of commit-
tees, e.g., report of an address, the same ques-
tion is before the House, and open for free dis-
cussion. Towns., col. 26; 2 Hats., 98, 100, 101. So
orders of the House or instructions to commit-
tees may be discharged. So a bill, begun in one
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House and sent to the other and there rejected,
may be renewed again in that other, passed, and
sent back. Ib., 92; 3 Hats., 161. Or if, instead of
being rejected, they read it once and lay it aside
or amend it and put it off a month, they may
order in another to the same effect, with the
same or a different title. Hakew., 97, 98.

In the House of Representatives, with its rule for reconsideration, there
is rarely an attempt to bring forward a bill once rejected at the same ses-
sion. One instance is recorded (1V, 3384), but the House has declined to
consider a bill brought forward after a rejection (1V, 3384; Mar. 9, 1910,
p. 2966). The Committee on Rules may report as privileged a resolution
making in order the consideration of a measure of the same substance
as one previously rejected and to rescind or vacate the action whereby
the House had rejected a measure (Mar. 17, 1976, p. 6776; see VIII, 3391);
and a special order of business nearly identical to one previously rejected
by the House, but providing a different scheme for general debate, was
held not to violate this section (July 27, 1993, p. —).

Divers expedients are used to correct the ef-
ss16. expecients or - fECtS Of this rule, as, by passing an
Do o explanatory act, if anything has

been omitted or ill expressed, 3
Hats., 278, or an act to enforce and make more
effectual an act, &c., or to rectify mistakes in an
act, &c., or a committee on one bill may be in-
structed to receive a clause to rectify the mis-
takes of another. Thus, June 24, 1685, a clause
was inserted in a bill for rectifying a mistake
committed by a clerk in engrossing a bill of sup-
ply. 2 Hats., 194, 6. Or the session may be closed
for one, two, three, or more days and a new one
commenced. But then all matters depending
must be finished, or they fall, and are to begin

de novo. 2 Hats., 94, 98. Or a part of the subject
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may be taken up by another bill or taken up in
a different way. 6 Grey, 304, 316.

And in cases of the last magnitude this rule
ss17. exceptions o~ NAS  NOt been so strictly and ver-
b o aer DAlly observed as to stop indispen-
once rejected. sable proceedings altogether. 2
Hats., 92, 98. Thus when the address on the pre-
liminaries of peace in 1782 had been lost by a
majority of one, on account of the importance of
the question and smallness of the majority, the
same question in substance, though with some
words not in the first, and which might change
the opinion of some Members, was brought on
again and carried, as the motives for it were
thought to outweigh the objection of form. 2
Hats, 99, 100.

A second bill may be passed to continue an act
§518. Passage of of the same session or to enlarge
supplementary Bills the time limited for its execution. 2
Hats., 95, 98. This is not in contradiction to the
first act.

The House of Representatives has by a joint resolution corrected an error
in a bill that had gone to the President (1V, 3519).

SEC. XLIV.—BILLS SENT TO THE OTHER HOUSE.

§519. Laying on the A bill from the other House is
taple bills romthe gometimes ordered to lie on the
table. 2 Hats., 97.

This principle is recognized in the practice of the House of Representa-
tives, both as to Senate bills (IV, 3418, 3419; V, 5437), and as to House
bills returned with Senate amendments (V, 5424, 6201-6203). The motion
to lay on the table Senate amendments to a House bill does not take prec-
edence over the motion to recede and concur, since the motion would table
the entire bill (Speaker Longworth, Jan. 24, 1927, p. 2165), but the motion
to lay on the table a motion to recede and concur in a Senate amendment
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does not carry the amendment and bill to the table, and other motions
are in order to dispose of the Senate amendment (Feb. 22, 1978, p. 4072).
When bills passed in one House and sent to
sso requestsfor — the  other are ground on special
e rom e facts requiring proof, it is usual, ei-
ther by message or at a conference,
to ask the grounds and evidence, and this evi-
dence, whether arising out of papers or from the
examination of witnesses, is immediately com-
municated. 3 Hats., 48.

The Houses of Congress transmit with bills accompanying papers, which
are returned when the bills pass or at final adjournment (V, 7259, footnote).
Sometimes one House has asked, by resolution, for papers from the files
of the other (V, 7263, 7264). Testimony is also requested (I11, 1855).

SEC. XLV.—AMENDMENTS BETWEEN THE HOUSES.

When either House, e.g., the House of Com-
ss21 partiamentary  IMONS, Send a bill to the other, the
Rrenorems misting, OtNEr may pass it with amend-
and adhering. ments. The regular progression in
this case is, that the Commons disagree to the
amendment; the Lords insist on it; the Commons
insist on their disagreement; the Lords adhere
to their amendment; the Commons adhere to
their disagreement. The term of insisting may
be repeated as often as they choose to keep the
guestion open. But the first adherence by either
renders it necessary for the other to recede or
adhere also; when the matter is usually suffered
to fall. 10 Grey, 148. Latterly, however, there are
instances of their having gone to a second adher-
ence. There must be an absolute conclusion of
the subject somewhere, or otherwise trans-
actions between the Houses would become end-
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less. 3 Hats., 268, 270. The term of insisting, we
are told by Sir John Trevor, was then (1679)
newly introduced into parliamentary usage by
the Lords. 7 Grey, 94. It was certainly a happy
innovation, as it multiplies the opportunities of
trying modifications which may bring the
Houses to a concurrence. Either House, however,
is free to pass over the term of insisting, and to
adhere in the first instance; 10 Grey, 146; but it
is not respectful to the other. In the ordinary
parliamentary course there are two free con-
ferences, at least, before an adherence. 10 Grey,
147.

The House of Representatives and the Senate follow the principles set
forth in this paragraph of the parliamentary law, and sometimes dispose
of differences without resorting to conferences (V, 6165).

Where both Houses insist and neither ask a conference nor recede, the

- bill fails (V, 6228). Where both Houses adhere, the bill
§522. Insisting and R N
adhering in the fails (V, 6163, 6313, 6324, 6325) even though the dif-
practice of the House. ~ ference may be over a very slight amendment (V, 6233—
6240). In rare instances in Congress there have been
immediate adherences on the first disagreement (V, 6303); but this does
not preclude the granting of the request of the other House for a conference
(V, 6241-6244). Sometimes the House recedes from its disagreement as
to certain amendments and adheres as to others (V, 6229). A House having
adhered may at the next stage vote to further adhere (V, 6251). Sometimes
the House has receded from adherence (V, 6252, 6401) or reconsidered
its action of adherence (V, 6253), after which it has agreed to the amend-
ment with or without amendment (V, 6253, 6401).

Either House may recede from its amendment
ss23 partiamentary - @NA agree to the bill; or recede from
lawastorecedng. their disagreement to the amend-
ment, and agree to the same absolutely, or with
an amendment; for here the disagreement and
receding destroy one another, and the subject
stands as before the disagreement. Elysnge, 23,
27; 9 Grey, 476.
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In the practice of the two Houses of Congress the motion is to recede
§524. Practice of the from the_amendment yvithout at the same time agreei_ng
House as to receding  t0 the bill, for the bill has already been passed with
from its own the amendment, and receding from the amendment
amendment to a bill of |egves the bill passed (V, 6312). But where the House
the other House. has previously concurred in a Senate amendment with
an amendment, the House does not by receding from its amendment agree
to the Senate amendment, since the House may then (1) concur in the
Senate amendment or (2) concur in the Senate amendment with another
amendment (VII1, 3199; Oct. 12, 1977, pp. 33448-54). The House may not
through one motion, however, recede from its amendment with an amend-
ment (V, 6212; see §526, infra). A motion in the House to recede from
a House amendment to a Senate amendment, and concur in the Senate
amendment, is divisible (VI11, 3199). One House has receded from its own
amendment after the other House had returned it concurred in with an
amendment (V, 6226). But this has been held not sufficient to pass the
bill without further action by House which has concurred with an amend-
ment (VII1, 3177; June 26, 1984, pp. 18733-34).

Where one House has receded from an amendment, it may not at a subse-
quent stage recall its action in order to form a new basis for a conference
(V, 6251). Sometimes one House has receded from its amendment although
it had previously insisted and asked a conference which had been agreed
to (V, 6319). After the Senate has amended a House amendment it is not
proper for the House to recede from its amendment directly, but the Senate
may recede from its amendment and then the House recede from its amend-
ment (Speaker Reed, June 12, 1890, p. 5981). The motion to recede takes
precedence over the motion to insist and ask a conference (V, 6270).

By receding from its disagreement to an amendment of the Senate the
§525. Practice of the House does not ther(_eby agree to it (V, 6215); but the
House as to receding  S€nate amendment is then open to amendment pre-
from disagreement to ~ cisely as before the original disagreement (V, 6212—
amendment of the 6214). The stage of disagreement having been reached,
other House. the motion to recede and concur takes precedence of
the motion to recede and concur with an amendment (V, 6219-6223; VIII,
3198, 3200, 3202); but a motion to recede and concur is divisible (VIII,
3199) and being divided and the House having receded, a motion to amend
has precedence of the motion to concur (V, 6209-6211; VIII, 3198), even
after the previous question is ordered on both motions before being divided
(Feb. 12,1923, p. 3512).

The motion to recede and concur in a Senate amendment with an amend-
ment takes precedence of a motion to insist further on the House’s disagree-
ment to the Senate amendment (V, 6224; VIII, 3204), and a motion to
lay certain amendments on the table (Speaker Longworth, Jan. 24, 1927,
p. 2165). It has been held that after the previous question has been moved
on a motion to adhere, a motion to recede may not be made (V, 6310);
and after the previous question is demanded or ordered on a motion to
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concur, a motion to amend is not in order (V, 5488); but where the previous
question has been demanded on a motion to insist, a motion to recede
and concur has been admitted (V, 6208, 6321a).

But the House can not recede from or insist on
ss26.oneHousenot IES Own  amendment, with an
torecede from s 0 amendment; for the same reason
;‘j;fn“;’or:;"g;;dgypa” that it can not send to the other
adherence. House an amendment to its own act

after it has passed the act. They
may modify an amendment from the other
House by ingrafting an amendment on it, be-
cause they have never assented to it; but they
can not amend their own amendment, because
they have, on the question, passed it in that
form. 9 Grey, 363; 10 Grey, 240. In Senate,
March 29, 1798. Nor where one House has ad-
hered to their amendment, and the other agrees
with an amendment, can the first House depart
from the form which they have fixed by an ad-
herence.

In the case of a money bill, the Lord’'s pro-
posed amendments become, by delay, confessedly
necessary. The Commons, however, refused
them as infringing on their privilege as to
money bills; but they offered themselves to add
to the bill a proviso to the same effect, which
had no coherence with the Lords’ amendments;
and urged that it was an expedient warranted
by precedent, and not unparliamentary in a case
become impracticable, and irremediable in any
other way. 3 Hats., 256, 266, 270, 271. But the
Lords refused, and the bill was lost. 1 Chand.,
288. A like case, 1 Chand., 311. * * *
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In the House of Representatives it is a recognized principle that the
House may not recede from its own amendments with an amendment (V,
6216-6218). The House may not amend its own amendment to a Senate
amendment to a House bill (Mar. 16, 1934, p. 4685). However, the stage
of disagreement having been reached on a House amendment to a Senate
amendment to a House proposition, the House may first recede from its
amendment and, having receded, may then concur in the Senate amend-
ment with a different amendment without violating this paragraph (Speak-
er O'Neill, Oct. 12, 1977, pp. 33448-54).

* * * S0 the Commons resolved that it is un-
ssz7. Tetownicn  Parliamentary to strike out, at a

both Houses have

agreed not to be conference, anything in a bill which
changed. hath been agreed and passed by
both Houses, 6 Grey, 274; 1 Chand., 312.

The practice of the two Houses has confirmed this principle of the par-
liamentary law and established the rule that managers of a conference
may not change the text to which both Houses have agreed (V, 6417, 6418,
6420; VIII, 3257; see clause 3 of rule XXVIII), and neither House, alone,
may empower the managers by instruction to make such a change (V,
6388). In the earlier practice, when it was necessary to change text already
agreed to, the managers appended a supplementary paragraph to their
report, and this was agreed to by unanimous consent in the two Houses
(V, 6433-6436); or the two Houses agreed to a concurrent resolution giving
the managers the necessary powers (V, 6437-6439; Dec. 17, 1974, p. 40472).
Under the current practice the House considers a conference report that
changes text already agreed to by unanimous consent, under suspension
of the rules, or by report from the Committee on Rules waiving clause
3 of rule XXVIILI.

To change text finally agreed to by both Houses, each House may adopt
a concurrent resolution directing the Clerk of the House or the Secretary
of the Senate to correct the enrollment. Such a concurrent resolution may
be considered by unanimous consent, under suspension of the rules, or
by report from the Committee on Rules.

The further principle has been established in practice of the House of
Representatives that it may not, even by unanimous consent (V, 6179),
change in the slightest particular (V, 6181) the text to which both Houses
have agreed (V, 6180; VIII, 3257). And this prohibition extends, also, to
a case wherein it is proposed to add a new section at the end of a bill
which has passed both Houses (V, 6182).
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§528. Consideration of A mOtlon to amend an amend-
snateand House  ment from the other House takes

amendments;

precedence of precedence of a motion to agree or
motions. -
disagree.

This is the rule of the House of Representatives where the stage of dis-
agreement has not been reached (V, 6164, 6169-71; VIII, 3202), or when
the House has receded from its disagreement to the amendment in question
(VIII, 3196, 3197, 3203). The following discussion summarizes the prece-
dence and consideration of motions to dispose of Senate or House amend-
ments in contemporary practice.

When Senate amendments are before the House for the first time, or
§528a. Consideration when the Senfe\te has retur_ned a bill with House z_;lmend-
of Senate or House ments to which it has disagreed (and on which the
amendments. House has not insisted), no privileged motion is in order

in the House except a motion pursuant to clause 1 of
rule XX, made by direction of the committee with subject-matter jurisdic-
tion, to disagree to the Senate amendments or insist on the House amend-
ment and request or agree to a conference with the Senate (see Oct. 11,
1984, p. 32308). Other motions to dispose of amendments between the
Houses are not privileged until the stage of disagreement has been reached
on a bill with amendments of the other House (IV, 3149, 3150; VI, 756;
VIII, 3185, 3194). The stage of disagreement is not reached until the House
has either disagreed to Senate amendments or has insisted on its own
amendments to a Senate bill, and has notified the Senate. Further House
action can only occur when the House has received the papers back from
the Senate (Sept. 16, 1976, p. 30868).

Prior to the stage of disagreement, an amendment to a Senate amend-
ment to a House passed measure on the Speaker’s table is not in order
until unanimous consent is granted for immediate consideration of the
Senate amendment in the House (Speaker O’Neill, June 19, 1986, pp.
14638-40).

If the House does agree to consider a bill with Senate amendments before
the stage of disagreement has been reached, by unanimous consent or spe-
cial order, a motion to amend takes precedence over the motion to agree.
However, the usual practice in such a situation is to consider a request,
either by unanimous consent, suspension of the rules, or special order re-
ported by the Committee on Rules, simultaneously providing for consider-
ation and disposition of the Senate amendment (thus precluding the consid-
eration of other requests to dispose of the amendment (see Procedure, ch.
32, sec. 5).

It should be noted that a small category of Senate amendments, those
not requiring consideration in the Committee of the Whole, may be taken
from the Speaker’s table and disposed of by motion pursuant to clause
2 of rule XXIV before the stage of disagreement has been reached, but
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the vast majority of legislation does affect the Treasury (as described in
clause 1 of rule XI11) and requires consideration in Committee of the Whole.

Should the House consider Senate amendments before the stage of dis-
§528b. Precedence of agreement, the precede_)n_ce of motlonns is as follows (dis-
motions before the regarding the most privileged motion, to disagree and
stage of disagreement. send to conference by direction of the committee): (1)

to concur with an amendment or amendments; (2) to
concur; (3) to disagree and request or agree to a conference; and (4) to
disagree. With respect to consideration of House amendments before the
stage of disagreement, the precedence of motions is (1) to recede; (2) to
insist and request or agree to a conference; and (3) to insist. While the
House may adhere, adherence is seldom utilized (since it precludes a con-
ference unless receded from) and is extremely rare on first disagreement
(see §522, supra; see also the discussion of adherence in Procedure, ch.
32, sec. 12.1). A motion to adhere is the least privileged motion.

It was formerly held that a motion to send to conference yielded to the
simple motion to disagree, or to insist (see Cannon’s Procedure in the House
of Representatives, p. 120). In current practice, however, the compound
motion to disagree to Senate amendments and request or agree to a con-
ference, or to insist on House amendments and request or agree to a con-
ference, has replaced the two-step procedure for getting to conference and,
since it brings the two Houses together, takes precedence over simple mo-
tions to insist or disagree (or to adhere).

Notwithstanding the foregoing precedence of motions, the ordinary mo-
tions applicable to any question which is under debate—to table, to post-
pone to a day certain, and to refer—remain privileged under clause 4 of
rule XVI. A motion to table Senate amendments brings the bill to the
table (V, 5424, 6201-03; Sept. 28, 1978, p. 32334). It must also be noted
that before consideration of any motions to dispose of Senate amendments,
the Speaker has the discretionary authority, under clause 2 of rule XXIV,
to refer such amendments to the appropriate committee, with or without
a time limitation for committee consideration. It has been held that before
the stage of disagreement, the motion to table the Senate amendment or
amendments (V, 6201-03) or the motion to refer the Senate amendment
or amendments (V, 5301, 6172, 6174) take precedence (in that order) over
motions to amend, agree, or disagree. And if the previous question has
been ordered on another motion to dispose of the Senate amendment, a
motion to refer is in order (V, 5575).

The House has reached the stage of disagreement on a bill when it is
§528c. Reaching the 292N iN possession of the papers thereon, hav!ng pre-
stage of disagreement. Viously disagreed to Senate amendments or insisted on

House amendments (with or without requesting or
agreeing to a conference). Only previous insistence or disagreement by
the House itself places the House in disagreement (and not merely dis-
agreement, insistence, or amendment by the Senate). For example, where
the House has concurred in a Senate amendment to a House bill with
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an amendment, insisted on the House amendment and requested a con-
ference, and the Senate has then concurred in the House amendment with
a further amendment, the matter is privileged for further disposition in
the House since the House has communicated to the Senate its insistence
and request for a conference (Sept. 16, 1976, p. 20868). Of course, if the
Senate has agreed to a House request for a conference, the bill is committed
to conference and motions are not in order for its disposition until after
the conferees have reported (the House may unilaterally discharge its con-
ferees and consider the bill, where in possession of the papers, only by
unanimous consent and not by motion).

Once the stage of disagreement has been reached on a bill with amend-
ments, the House remains in the stage of disagreement until the matter
is finally disposed of and motions for its disposition are privileged whenever
the House is in possession of the papers. This principle applies both where
the stage of disagreement is reached without a conference, and where mat-
ters remain in disagreement after conferees have reported. It is possible,
therefore, for motions to be privileged since the House is in disagreement
on the bill, but for the House to have receded from its disagreement or
insistence on a particular amendment or to have received a new Senate
amendment for the first time. In those cases motions remain privileged,
but the precedence of motions on the amendment in question reverts to
the precedence of motions before the stage of disagreement, as set forth
in §528b, supra (see discussion below of the effect of the House receding).
The two Houses having permitted the amendment process to go beyond
the second degree, a motion to concur in a Senate amendment (in the
4th degree), the stage of disagreement having been reached, is privileged
but is subject to the motion to lay on the table (Mar. 18, 1986, p. 5217).

Generally, after the stage of disagreement has been reached on a Senate
§528d. Precedence of amendment, the precedence of motions is as follov_vs:
motions after the (1) to recede and concur; (2) to recede and concur with
stage of disagreement. an amendment or amendments; (3) to insist on dis-

agreement and request a (further) conference; (4) to in-
sist on disagreement; and (5) to adhere. The Chair may examine the sub-
stance of a pending motion to determine the order of voting thereon in
relation to another motion, even though in form it may appear preferential.
Thus, a proper motion to concur with an amendment to a Senate amend-
ment reported from conference in disagreement (the House having receded)
has been offered and voted on before a pending motion drafted as one
to concur with an amendment but in actual effect a motion to insist on
disagreement to the Senate amendment, since simply reinserting the origi-
nal House text without change (July 2, 1980, pp. 18357-61, sustained by
tabling of appeal; see Procedure, ch. 32, sec. 7.8 and 7.9). The ordinary
motion to table under clause 4 of rule XVI may be applied to a Senate
amendment but carries the bill to the table; when applied to a motion
to dispose of a Senate amendment, the motion to table carries to the table
only the motion to dispose and not the amendment or bill (see Procedure,
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ch. 32, sec. 7.6). With respect to the motion to refer (or recommit), a simple
motion to refer or recommit only takes precedence over a motion to adhere,
after the stage of disagreement has been reached on the bill. After the
previous question is ordered on a pending motion to dispose of a Senate
amendment, a motion to recommit (pursuant to clause 4 of rule XVI or
clause 1 of rule XVII) may only be offered if it constitutes, in effect, a
motion which takes precedence over the pending motion to dispose of a
Senate amendment. Thus, after the stage of disagreement has been
reached on a Senate amendment, a motion to recommit with instructions
to report back forthwith with an amendment may not be offered after the
previous question has been ordered on a motion to recede and concur, a
motion of higher privilege (see Procedure, ch. 23, sec. 12.8). But after the
House has receded from disagreement to a Senate amendment, a motion
to amend is preferential over a motion to agree, and thus after the previous
question is ordered on a motion to concur, the House having already re-
ceded, a motion to recommit with instructions to amend would be in order
(VII1, 2744). Motions to postpone, either to a day certain or indefinitely,
may be presumed to have the lowest privilege with respect to a Senate
amendment after the stage of disagreement has been reached. For old ex-
amples where the House postponed indefinitely consideration of Senate
amendments, see V, 6199, 6200 (in the latter case the Senate had adhered).

Where the matter in question is a House amendment or amendments
after the stage of disagreement has been reached, the precedence of motions
is (1) to recede; (2) to further insist on the amendment and request a (fur-
ther) conference; and (3) to adhere. For discussion of possible options of
the House, having receded from its amendment or amendments, see §524,
supra, and Procedure, ch. 32, sec. 10.1. If the House recedes from its amend-
ment to a Senate bill, the bill is passed unless otherwise specified. If the
House recedes from its amendment to a Senate amendment, the bill is
not passed unless the House takes another step, either to concur in the
Senate amendment or amend it. The House having receded from its amend-
ment to a Senate amendment, it is no longer in disagreement on the amend-
ment (although it is on the bill if the stage of disagreement has previously
been reached), and the motion to amend the Senate amendment takes
precedence over the motion to concur therein. Until the House recedes,
however, a motion to recede from the House amendment and concur in
the Senate amendment is preferential.

The same principle as to the precedence of motions after a division of
the question applies to a motion to recede and concur in a Senate amend-
ment, the stage of disagreement having been reached. While the motion
to recede and concur takes precedence over the motion to recede and concur
with an amendment, the former motion may be divided on the demand
of any Member. If the House agrees to recede, a motion to concur with
an amendment then takes precedence over the motion to concur, is consid-
ered as pending if part of the original motion, and is voted on first (Sept.
30, 1988, pp. 27265-74; Oct. 11, 1989, p. 24097). As indicated in Procedure,

[269]



JEFFERSON'S MANUAL
§529

ch. 32, sec. 8, a Member offering a preferential motion does not thereby
gain control of the debate, which remains in the control of the floor manager
recognized to offer the original motion to dispose of amendments between
the Houses (and which is divided equally between the majority and minor-
ity floor managers with respect to amendments reported from conference
in disagreement under clause 2(b) of rule XXVIII). Recognition to offer
a preferential motion goes to the senior committee member seeking the
floor who is not the offeror of a displaced motion of lesser privilege (Nov.
16, 1989, p. 29565).

A bill originating in one House is passed by
§529. Degree of the other with an amendment.
ameamensbeme  The originating House agrees to

their amendment with an amend-
ment. The other may agree to their amendment
with an amendment, that being only in the 2d
and not the 3d degree; for, as to the amending
House, the first amendment with which they
passed the bill is a part of its text. It is the only
text they have agreed to. The amendment to
that text by the originating House therefore is
only in the 1st degree, and the amendment to
that again by the amending House is only in the
2d, to wit, an amendment to an amendment, and
so admissible. Just so, when, on a bill from the
originating House, the other, at its second read-
ing, makes an amendment; on the third reading
this amendment is become the text of the bill,
and if an amendment to it be moved an amend-
ment to that amendment may also be moved, as
being only in the 2d degree.

This principle is followed in the practice of the House of Representatives
(V, 6176, 6177, 6178). For a discussion of the attitude of the Senate on
this topic, see October 31, 1991 (p. 29494).
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SEC. XLVI.—CONFERENCES.

It is on the occasion of amendments between
ss20. partiamentary . £the Houses that conferences are

law as to asking

comforences. usually asked; but they may be

asked in all cases of difference of
opinion between the two Houses on matters de-
pending between them. The request of a con-
ference, however, must always be by the House
which is possessed of the papers. 3 Hats., 31; 1
Grey, 425.

The House of Representatives follows the principles set forth in this
paragraph of the parliamentary law. A conference may be asked on only
a portion of the amendments in disagreement, leaving the differences as
to the remainder to be settled by the action of the two Houses themselves
(V, 6401). In very rare instances conferences have been asked by one House
after the other has absolutely rejected a main proposition (1V, 3442; V,
6258). A difference over an amendment to a proposed constitutional amend-
ment may be committed to a conference (V, 7037).

While conferences between the two Houses of Congress are usually held

over differences as to amendments to bills, occasionally
§531. Conferences N A A N
over matters other differences arise as to the respective prerogatives of the
than differences as to  Houses (I1, 1485-1495) or as to matters of procedures
amendments. (V, 6401), as in impeachment proceedings (I11, 2304),

which are referred to conference. In early and excep-
tional instances conferences have been asked as to legislative matters when
no propositions relating thereto were pending (V, 6255-6257).

In very rare cases, also, the Houses interchange views and come to con-
§532. Conferences by clusions by means of select commlttet_es appomteq 'on
means of select the part of each House (I, 3). Thus, in 1821, a joint
committees. committee was chosen to consider and report to the two

Houses whether or not it was expedient to provide for
the admission of Missouri into the Union (1V, 4471), and in 1877 similar
committees were appointed to devise a method for counting the electoral
vote (111, 1953).

The parliamentary law provides that the request for a conference must
§533. Requests for always be by the House which is possessed of the papers
conferences. (V, 8254). It was formerly the more regular practice

for the House disagreeing to amendments of the other
to leave the asking of a conference to that other House if it should decide
to insist (V, 6278-6285, 6324); but it is so usual in the later practice for
the House disagreeing to an amendment of the other to ask a conference
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that an omission to do so has even raised a question (V, 6273). Yet it
can not be said that the practice requires a request for a conference to
be made by the House disagreeing to the amendments of the other (V,
6274—6277). One House having asked a conference at one session, the other
House may agree to the conference at the next session of the same Congress
(V, 6286).

In rare instances one House has declined the request of the other for
§534. Requests for a conf_erence (v, 6313—_631?; Mar. 20, 1951, p. 2683),
conferences declined  SOmMetimes accompanying it by adherence (V, 6313,
or neglected. 6315). In one instance, where the Senate declined a con-

ference, it transmitted, by message, its reasons for so
doing (V, 6313). Sometimes, also, one House disregards the request of the
other for a conference and recedes from its disagreement, thereby rendering
a conference unnecessary (V, 6316-6318). And in one case, where one
House has asked a conference to which the other has assented, the asking
House receded before the conference took place (V, 6319). Also, a bill re-
turned to the House with a request for a conference has been postponed
indefinitely (V, 6199).

After the stage of disagreement has been reached, a motion to ask a
§535. Motions to conference_is considered as distinct from motions to
request conferences. ~ adree or disagree to amendments of the other House

(V, 6268) and the motions to agree, recede, or insist
are considered as preferential (V, 6269, 6270). Where a motion to request
a conference at this stage has been rejected, its repetition at the same
stage of the proceedings, no other motion to dispose of the matter in dis-
agreement having been considered, has not been permitted (V, 6325).
Where a conference results in disagreement, a motion to request a new
conference is privileged (V, 6586). Sometimes disagreements are voted on
by the House and conferences asked through the medium of special orders
(1V, 3242-3249).

Before the stage of disagreement, any motion with respect to amend-
ments between the two Houses is without privilege, except for motions
with respect to the limited number of amendments that qualify under
clause 2 of rule XXIV or motions under clause 1 of rule XX, to disagree
to Senate amendments (or insist on House amendments) and to request
or agree to an initial conference if the motion is authorized by the Commit-
tee which reported the bill and if the Speaker, in his discretion, recognizes
for that purpose. A motion under the latter clause may be repeated, if
again authorized by the committee concerned, and if the Speaker again
agrees to recognize for that purpose, even though the House has once re-
jected a motion to send the same matter to conference (Speaker Albert,
Oct. 3, 1972, pp. 33502-03).

While usual, it is not essential that one House, in asking a conference,

transmit the names of its managers at the same time
§536. Managers of
conferences. (V, 6405). The managers, properly so called (V, 6335),

constitute practically two distinct committees, each of
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which acts by a majority (V, 6334). The Speaker appoints the managers
on the part of the House (clause 6(f) of rule X) and has discretion as to
the number to serve on a given bill (V, 6336; VIII, 2193) but must appoint
(1) a majority of Members who generally support the House position, as
determined by the Speaker; (2) Members who are primarily responsible
for the legislation; and (3) to the fullest extent feasible the principal pro-
ponents of the major provisions of the bill as it passed the House (clause
6(f) of rule X). While the practice used to be to appoint three managers
from each house (V, 6336), in the absence of joint rules each House may
appoint whatever number it sees fit (V, 6328-6330). The two Houses have
frequently appointed a disparate number of managers (V, 6331-6333; VIII,
3221); and where the Senate appointed nine and the House but three,
a motion to instruct the Speaker to appoint a greater number of managers
on the part of the House was held out of order (VII, 2193). In appointing
managers the Speaker usually consults the Member in charge of the bill
(V, 6336); and where an amendment in disagreement falls within the juris-
diction of two committees of the House, the Speaker has named Members
from both committees and specified the respective areas on which they
were to confer (Speaker Albert, Nov. 30, 1971, p. 43422). In appointing
conferees on the general appropriation bill for fiscal year 1951, Speaker
Rayburn appointed a set of managers for each chapter of the bill and four
Members to sit on all chapters (Aug. 7, 1950, p. 11894). While the appoint-
ment of conferees, both as to their number and composition, is within the
discretion of the Chair (Speaker Martin, July 8, 1947, p. 8469; Speaker
Garner, June 24, 1932, p. 13876), and while a point of order will not lie
against his exercise of this discretion (VII1, 2193, 3221), the Speaker nor-
mally takes into consideration the attitude of the majority and minority
of the House on the disagreements in issue (V, 6336—-6338; VIII, 3223),
the varying views of the members of the House (V, 6339, 6340), and does
not necessarily confine his appointments to members of the committee in
charge of the bill (V, 6370). In one case, where the prerogatives of the
House were involved, all of the managers were appointed to represent the
majority opinion (V, 6338). See also § 701e, infra.

Where there were several conferences on a bill, it was the early practice

§537. Reappointment to change the managers at each conference (V, 6288—

of, at second and 6291, 6324), and so fixed was this practice that their
subsequent reappointment had a special significance, indicating an
conferences. unyielding temper (V, 6352—-6368); but in the later prac-

tice it is the rule to reappoint managers (V, 6341-6344)
unless a change be necessary to enable the sentiment of the House to
be represented (V, 6369).

Managers of a conference are excused from service either by authority
I of the House (V, 6373-6376; VIII, 3224, 3227) or, since

§538. Vacancies, etc.,
in managers of the 103d Congress, by removal by the Speaker (clause
conferences. 6(f) of rule X). The absence of a manager may cause

a vacancy, which the Speaker fills by appointment (V,
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6372; VIII, 3228). Where one House makes a change in its managers, it
informs the other House, by message (V, 6377, 6378). According to the
later practice the powers of managers who have not reported do not expire
by reason of the termination of a session of Congress, unless it be the
last session (V, 6260-6262).

Conferences may be either simple or free. At
ssa0. partiamentary @ CONference simply, written rea-
e oforenees. SONS are prepared by the House

asking it, and they are read and de-
livered, without debate, to the managers of the
other House at the conference, but are not then
to be answered. 4 Grey, 144. The other House
then, if satisfied, vote the reasons satisfactory,
or say nothing; if not satisfied they resolve then
not satisfactory and ask a conference on the sub-
ject of the last conference, where they read and
deliver, in like manner, written answer to those
reasons. 3 Grey, 183. They are meant chiefly to
record the justification of each House to the na-
tion at large and to posterity and in proof that
the miscarriage of a necessary measure is not
imputable to them. 3 Grey, 255. At free con-
ferences the managers discuss, viva voce and
freely, and interchange propositions for such
modifications as may be made in a parliamen-
tary way, and may bring the sense of the two
Houses together. * * *

This provision of the parliamentary law bears little relation to the mod-
! ern practice of the two Houses of Congress, and that

§540. Free and simple . L
conferences in practice has evolved a new definition: “A free conference
modern practice. is that which leaves the committee of conference en-
tirely free to pass upon any subject where the two
branches have disagreed in their votes, not, however, including any action
upon any subject where there has been a concurrent vote of both branches.
A simple conference—perhaps it should more properly be termed a strict
or a specific conference, though the parliamentary term is ‘simple’'—is that
which confines the committee of conference to the specific instructions of
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the body appointing it” (V, 6403). And where the House had asked a free
conference it was held not in order to instruct the managers (V, 6384).
But it is very rare for the House in asking a conference to specify whether
it shall be free or simple.
In their practices as to the instruction of managers of a conference, the
) House of Representatives and the Senate do not agree.
§541. Instruction of 3 A )
managers of a Only in rare instances has the Senate instructed (V,
conference. 6398), and these instances are at variance with its dec-
laration, made after full consideration, that managers
may not be instructed (V, 6397). And where the House has instructed its
managers, the Senate sometimes has declined to participate and asked
a free conference (V, 6402-6404). In the later practice the House does not
inform the Senate when it instructs its managers (V, 6399), the Senate
having objected to the transmittal of instructions by message (V, 6400,
6401). In one instance where the Senate learned indirectly that the House
had instructed its managers, it declared that the conference should be full
and free, and instructed its own managers to withdraw if they should find
the freedom of the conference impaired (V, 6406). But the House of Rep-
resentatives holds to the opinion that the House may instruct its managers
(V, 6379-6382), although the propriety of doing so at a first conference
has been questioned (V, 6388, footnote). And in rare instances where a
free conference is asked instruction is not in order (V, 6384). At a new
conference the instructions of a former conference are not in force (V, 6383;
V111, 3240). And instructions may not direct the managers to do that which
they might not otherwise do (V, 6386, 6387; VIII, 3235, 3244), as to effect
a change in part of a bill not in disagreement (V, 6391-6394) or change
the text to which both Houses have agreed (V, 6388). Although managers
may disregard instructions, their report may not for that reason be ruled
out of order (V, 6395; VIII, 3246; June 8, 1972, p. 20282), and when a
conference report is recommitted with instructions the managers are not
confined to the instructions alone (VI111, 3247). The motion to instruct man-
agers should be offered after the vote to ask for or agree to a conference
and before the managers are appointed (V, 6379-6382; VII1I, 3233, 3240,
3256). The motion to instruct may be amended unless the previous question
is ordered (V, 6525; VIII, 3231, 3240); thus a motion to instruct House
conferees to agree to a numbered Senate amendment with an amendment
may be amended, upon rejection of the previous question, to instruct the
conferees to agree to the Senate amendment (June 9, 1982, pp. 13027,
13028, 13039, 13049). The motion to instruct may be laid on the table
without carrying the bill to the table (VI11, 2658). The motion is debatable
(see clause 1(b) of rule XXVIII) unless the previous question is ordered
(VII1, 2675, 3240). After a motion to ask or agree to a conference is agreed
to, only one valid motion to instruct is in order (VII1, 3236; Speaker Wright,
Feb. 17, 1988, p. 1583); but this restriction does not apply to a motion
to instruct under clause 1(c) of rule XXVIII (Aug. 22, 1935, pp. 14162—
64).
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A member of the minority is first entitled to recognition for a motion
to instruct conferees (Speaker Bankhead, Oct. 31, 1939, pp. 1103-05;
Speaker Albert, Oct. 19, 1971, pp. 36832-35), and where two minority
members of the reporting committee seek recognition to offer a motion
to instruct conferees prior to their appointment, the Chair will recognize
the senior minority member of the committee (Oct. 10, 1986, p. 30181;
Speaker Wright, Feb. 17, 1988, p. 1583). The ruling out of a motion to
instruct conferees does not preclude the offering of a proper motion to in-
struct (VI11, 3235), but one motion to instruct having been considered and
disposed of, further motions to instruct are not in order (VII1, 3236). Such
additional instructions should have been offered as amendments to the
original motion to instruct.

* * * And each party report in writing to
ssa2 Parliamentary  their respective Houses the sub-

Lﬁ;“nj‘;;‘r’srjf”;’”s " stance of what is said on both sides,
conference. and it is entered in their journals. 9

Grey, 220; 3 Hats; 280. This report can not be
amended or altered, as that of a committee may
be. Journal Senate, May 24, 1796.

In the two Houses of Congress conference reports were originally merely
§543, Forms of suggestions for action and were neither identical in the
conference reports. two Houses nor acted on as a whole (V, 6468-6471).

In the House of Representatives, rule XXVIII provides
that conference reports may be received at any time, except when the Jour-
nal is being read, while the roll is being called or the House is dividing.
They are privileged on or after the third calendar day (excluding Saturdays,
Sundays, or legal holidays) after they have been filed and printed in the
Record, together with the accompanying statement (clause 2 of rule
XXVIII). The early reports were not signed by the managers (1V, 3905);
but in the later practice the signatures of the majority of the managers
of each House is required (V, 6497-6502; VII11, 3295). Sometimes a manager
indorses the report with a conditional approval or dissent (V, 6489—-6496,
6538), but supplemental reports or minority views may not be filed in con-
nection with conference reports (VII1, 3302). The name of an absent man-
ager may not be affixed, but the two Houses by concurrent action may
authorize him to sign the report after it has been acted on (V, 6488). The
minority portion of the managers of a conference have no authority to make
either a written or verbal report concerning the conference (V, 6406). In
the later practice reports of managers are identical, and made in duplicate
for the two Houses, the House managers signing first the report for their
House and the Senate managers signing the other report first (V, 6323,
6426, 6499, 6500, 6504). Under certain circumstances managers may report
an entirely new bill on a subject in disagreement, but this bill is acted
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on as part of the report (V, 6465-6467; see also clause 3 of rule XXVIII).
A quorum among the managers on the part of the House at a committee
of conference is established by their signatures on the conference report
and joint explanatory statement (Oct. 4, 1994, p. —).

Managers may report an agreement as to a portion of the numbered
§544. Partial amendments in disagreement, leaving the remainder
conference reports. to be disposed of by subsequent action (V, 6460-6464).

Where managers of a conference are unable to agree, or where a report
§545. Reports of is disagreed to in either House, another conference is
inability to agree. usually asked (V, 6288-6291). When managers report

that they have been unable to agree, the report is not
acted on by the House of Representatives (V, 6562; VIII, 3329, Aug. 23,
1957, p. 15816). While under the earlier practice, when conferees reported
in complete disagreement, the amendments in disagreement were consid-
ered available for immediate disposition (VIII, 3299, 3332), the current
practice (as a result of the amendment to clause 2(b) of rule XXVIII that
became effective in the 93d Congress) is to require the matter to lay over
until the third calendar day (excluding Saturdays, Sundays, or legal holi-
days) after the report in disagreement is filed and printed in the Record.
In the earlier practice reports of inability to agree were made verbally
or by unsigned written reports (V, 6563-6567); but in later practice they
are written, in identical form, and signed by the managers of the two
Houses (V, 6568, 6569).
The managers of a conference must confine themselves to the differences

committed to them (V, 6417, 6418; VIII, 3252, 3255,
§546. Managers

restricted to the 3282), and may not include subjects not within the dis-
disagreements of the ~ agreements (V, 6407, 6408; VIII, 3253-3255, 3260,
two Houses. 3282, 3284), even though germane to a question in issue

(V, 6419; VIII, 3256; Speaker Albert, Dec. 20, 1974, p.
41849). But they may perfect amendments committed to them if they do
not in so doing go beyond the differences (V, 6409, 6413). Thus, where
an amendment providing an appropriation to construct a road had been
disagreed to, it was held in order to report a provision to provide for a
survey for the road (V, 6425). Managers may not change the text to which
both Houses have agreed (V, 6417, 6418, 6420, 6433-6436). But where
the amendment in issue strikes out all of the bill after the enacting clause
and substitutes a new text, the managers have the whole subject before
them and may exercise a broad discretion as to details (V, 6424; VIII,
3266), and may even report an entirely new bill on the subject (V, 6421,
6423; VIII, 3248, 3263, 3265, 3276; see also §913). Where the amendment
in disagreement proposes a substitute differing greatly from the House
provision they may eliminate the entire subject matter (Speaker Gillett,
Sept. 14, 1922, p. 12598).
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In the House of Representatives the Speaker may rule out a conference
report if it be shown that the managers have exceeded
§547. Remedy where N )
managers exceed their their authority (V, 6409-6416; V111, 3256; Oct. 4, 1962,
authority. pp. 22332-33). In the House points of order against re-
ports are made or reserved after the report is read and
before the reading of the statement (V, 6424, 6441; V111, 3282, 3284, 3285,
3287), or consideration begins (V, 6903-6905; VIII, 3286), and comes too
late after the report has been agreed to (V, 6442); and in case the statement
is read in lieu of the report the point of order must be made or reserved
before the statement is read (VIII, 3256, 3265, 3285, 3288, 3289). Where
clause 2(c) of rule XXVIII applies, points of order must be made before
debate begins on the report.

In the Senate under the former practice the Chair did not rule out con-
ference reports, but the Senate itself expressed its opinion on the vote
to agree to the report (V, 6426-6432) but on March 8, 1918, the Senate
adopted a rule providing for a point of order against conferees inserting
matter not committed to them or changing the text agreed to by both
Houses and also providing for automatic recommitting of such report to
the committee of conference in case the point of order is sustained. This
rule of the Senate has been strictly construed (VII1, 3273, 3275).

Before the managers of a conference may report the other House must
§548. Meeting and be notified of their appointment and a meeting mu_st
action of managers. be held (V, 6458). Conferences are generally held in

the Capitol, and formerly with closed doors, although
in rare instances Members and others were admitted to make arguments
(V, 6254, footnote, 6263). Clause 6 of rule XXVIII now provides for open
conference meetings except where the House determines by rollcall vote
that all or part of the meeting shall be closed to the public. The same
rule now provides for a point of order in the House against the report
and for an automatic request for a new conference if the House managers
fail to meet in open session following appointment of the Senate conferees
(Dec. 20, 1982, p. 32896). Rarely, also, papers in the nature of petitions
have been referred to managers (V, 6263). The managers of the two Houses
vote separately (V, 6336).

The report of the managers of a conference goes first to one House and
! then to the other, neither House acting until it is in

§549. Action on a _ . - .
conference report in  POSSession of the papers, which means the original bill
the two Houses. and amendments, as well as the report (V, 6322, 6518—
6522, 6586; VIII, 3301). The report must be acted on
as a whole, being agreed to or disagreed to as an entirety (V, 6472-6480,
6530-6533; VIII, 3304, 3305; Speaker Bankhead, Aug. 22, 1940, p. 10763;
Speaker Albert, Nov. 10, 1971, pp. 40481-82); and until the report has
been acted on no motion to deal with the individual amendments is in
order (V, 6323, 6389, 6390; Speaker Rayburn, Mar. 16, 1942, pp. 2502—
04). Under a special order of business recommended by the Committee
on Rules, the House has considered a single, indivisible motion to adopt
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not only a conference report and but also sundry motions to dispose of
amendments reported from conference in disagreement (June 18, 1992,
p. —). While ordinarily reports are agreed to by majority vote, a two-
thirds vote is required on a report relating to a constitutional amendment
(V, 7036). Conference reports must be acted on in both Houses and in
a case where the Senate had adopted a report which recommended that
it recede from its amendments to a House Bill, the House rejected the
report and then agreed to the Senate amendments (Mar. 21, 1956, p. 5278).
A conference report being made up but not acted on at the expiration of
a Congress, the bill is lost (V, 6309). One House has, by message, reminded
the other of its neglect to act on a conference report; but this was an occa-
sion of criticism (V, 6309).

When a conference report is presented, the question on agreeing is re-
§550. Motions in order gardeq as ;_Jel_’lding_(v, 6517 YIII, 3300), and as 'Fhe
during action on a negative of it is equivalent to disagreement, the motion
conference report. to disagree is not admitted (Il, 1473; V, 6517; VIII,

3300). The reading of the amendments to which the
report relates is not in order during its consideration (V, 5298). The report
may not be amended on motion made in either House alone (V, 6534, 6535;
VI, 3306), but amendment is sometimes made by concurrent action of
the two Houses (V, 6536, 6537; VIII, 3308). A motion to refer to a standing
committee (V, 6558) or to lay on the table is not entertained in the House
(V, 6538-6544); and a conference report may not be sent to Committee
of the Whole on suggestion that it contains matter ordinarily requiring
consideration in that committee (V, 6559-6561). It is in order on motion
to recommit a conference report if the other body, by action on the report,
have not discharged their managers (V, 6545-6553, 6609; VII1I, 3310), and
by concurrent resolution a report may be recommitted to conference after
each House has acted thereon (VIII, 3316), but such a proposition would
not be privileged in the House (V, 6554-6557; V111, 3309).

A bill being recommitted to the committee of conference, no further action
is taken by the House until it is again reported by the managers (VIII,
3326, 3327), and when reported is subject to another motion to recommit
(VII1, 3325). Because instructions included in a motion to recommit a con-
ference report are not binding, adoption of such a motion opens to further
negotiation all issues committed to conference (Apr. 21, 1988, p. 8198).

When either House disagrees to a conference report the matter is left
§551. Effect of in the position it was in before the conference was asked
disagreement to a (V, 6525), and the amendments in disagreement come
conference report. up for further action (Il, 1473), but do not return to

the state they were in before disagreement, so that they
need not be considered in Committee of the Whole (V, 6589). Motions for
disposition of Senate amendments, sending to conference and instruction
of conferees, are again in order (VI111, 3303). However, if a conference report
is considered as rejected pursuant to the provisions of clauses 4 or 5 of
rule XXVIII because of the inclusion of nongermane matter, the pending
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question is as specified in those clauses and, depending on the nature of
the text in disagreement, may be to recede and concur with an amendment,
to insist on the House position, or to insist on disagreement (see §§913b
and 913c, infra).

A conference may be asked, before the House
§552. Custody of asking it has come to a resolution of
e wea  disagreement, insisting or adhering.
before disagreement. 3 Hats., 269, 341. In which case the
papers are not left with the other conferees, but
are brought back to the foundation of the vote to
be given. And this is the most reasonable and
respectful proceeding; for, as was urged by the
Lords on a particular occasion, “it is held vain,
and below the wisdom of Parliament, to reason
or argue against fixed resolutions, and upon
terms of impossibility to persuade.” 3 Hats., 226.

* * *

In the Houses of Congress conferences are sometimes asked before a
disagreement, and while the rule as to retention of the papers undoubtedly
holds good, neglect to observe it has not been questioned (V, 6585).

* * * So the Commons say, “an adherence is
sss3. relationsof — NEVeEr delivered at a free conference,
e e WhHich implies debate.” 10 Grey,
parliamentary law. . 137 -~ And on another occasion the
Lords made it an objection that the Commons
had asked a free conference after they had made
resolutions of adhering. It was then affirmed,
however, on the part of the Commons that noth-
ing was more parliamentary than to proceed
with free conferences after adhering, 3 Hats.,
269, and we do in fact see instances of con-
ference, or of free conference, asked after the
resolution of disagreeing, 3 Hats., 251, 253, 260,
286, 291, 316, 349; of insisting, ib., 280, 290,

[280]



JEFFERSON'S MANUAL
§554-§556

299, 319, 322, 355; of adhering, 269, 270, 283,
300; and even of a second or final adherence. 3
Hats., 270. * * *

The two Houses not observing the parliamentary distinctions as to free
i and other conferences, their practice in case of adher-
§554. Relations of R .
adherence and ence is also different. Conferences are not asked after
conference under the an adherence by both Houses, but have often been
practice of the two asked and granted where only one House has adhered
Houses of Congress.  (\/ 6241-6244). A vote to adhere may not be accom-
panied by a request for a conference (V, 6303; VIII, 3208), as the House
that votes to adhere does not ask a conference (V, 6304—6308). The request
for a conference in such a case is properly accompanied by a motion to
insist (V, 6308). And the House that has adhered may insist on its adher-
ence when it agrees to the conference (V, 6251). But it is not considered
necessary either to recede or insist before agreeing to the conference (V,
6242, 6244, 6310, 6311).

* * * And in all cases of conference asked
ssss. custody of the ~ @fter a vote of disagreement, &c.,

papers after an

brective conference.  LNE coNferees of the House asking it

are to leave the papers with the
conferees of the other; and in one case where
they refused to receive them they were left on
the table in the conference chamber. Ib., 271,
317, 323, 354; 10 Grey, 146.

This principle of the parliamentary law is recognized as of effect in the
two Houses of Congress, and is customarily followed in cases wherein the
managers of the conference come to an agreement on which a report may
be based (July 31, 1981, pp. 18884-85). If conferees of House agreeing
to conference surrender papers to House asking conference, the report can
be received first by House asking the conference (VII1, 3330). In the 101st
Congress, where a report following a successful conference was filed in
both Houses, an objection to a unanimous-consent request in the Senate
prevented the release of papers held at the Senate desk to the House,
where the Senate in the normal course of events was scheduled to act
first on the report (June 28, 1990, p. 16249).

But where a conference breaks up without reaching any agreement the

managers for the House which asked the conference,
§556. Custody of B . . . L
papers when who have the papers by right, are justified in retaining
managers of a them and carrying them back to the House (1V, 3905
conference fail to footnote, V, 6246, 6254, 6571-6584; VIII, 3332). And
agree. in one case wherein under such circumstances the pa-
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pers were taken back to the Senate, which was the body agreeing to the
conference, the Senate after consideration sent them to the House, since
it seemed proper for the asking House to take the first action (V, 6573).
But sometimes managers have brought the papers to the agreeing House
without question (V, 6239, footnote; July 14, 1988, p. 18411).

After a free conference the usage is to proceed
§557. Free or with free conferences and not to re-
mewuced turn again to a conference. 3 Hats.,

270; 9 Grey, 229.

After a conference denied a free conference

may be asked. 1 Grey, 45.

The House of Representatives instructs its managers whenever it sees
fit, without regard to whether or not the preceding conference has been
free or instructed.

When a conference is asked, the subject of it
ssse. parliamentary  MUST be expressed or the conference
o harboee=™" not agreed to. Ord. H. Com., 89; 1
may be held. Grey, 425; 7 Grey, 31. They are
sometimes asked to inquire concerning an of-
fense or default of a member of the other House.
6 Grey, 181; 1 Chand., 304. Or the failure of the
other House to present to the King a bill passed
by both Houses. 8 Grey, 302. Or on information
received and relating to the safety of the nation.
10 Grey, 171. Or when the methods of Par-
liament are thought by the one House to have
been departed from by the other a conference is
asked to come to a right understanding thereon.
10 Grey, 148. So when an unparliamentary mes-
sage has been sent, instead of answering it they
ask a conference. 3 Grey, 155. Formerly an ad-
dress or articles of impeachment or a bill, with
amendments, or a vote of the House, or concur-
rence in a vote, or a message from the King
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were sometimes communicated by way of con-
ference. 6 Grey, 128, 300, 387; 7 Grey, 80; 8
Grey, 210, 255; 1 Torbuck’'s Deb., 278; 10 Grey,
293; 1 Chandler, 49, 287. But this is not the
modern practice. 8 Grey, 255.

550, Obsolete A conference has been asked after
provision as to the first reading of a bill. 1 Grey,
conference on first . . . .

reading. 194. This is a singular instance.

The House of Representatives has no procedure conforming to this provi-
sion.

SEC. XLVII.—MESSAGES.

§560. Messages sent Messages between the Houses are
only when both to be sent only while both Houses

Houses are sitting. _ )
are sitting. 3 Hats., 15. * * *

Formerly this rule was observed (V, 6603, 6604), but since the 62d Con-
gress messages have been received by the House when the Senate was
not in session (VIII, 3338). Clause 5 of rule Ill was added in the 97th
Congress to authorize the Clerk to receive messages from the President
and the Senate at any time that the House is not in session (H. Res. 5,
Jan. 5,1981, p. 98).

§561, Messages * * * They are received during a
recetved during debate without adjourning the de-
bate. 3 Hats., 22.

In the House of Representatives messages are received during debate,
the Member having the floor yielding on request of the Speaker.

In Senate the messengers are introduced in
sz receptionof ANy state of business, except: 1.
e s ora While a question is being put. 2.
quorum, etc. While the yeas and nays are being
called. 3. While the ballots are being counted.
The first case is short; the second and third are

cases where any interruption might occasion er-
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rors difficult to be corrected. So arranged June
15, 1798.

In the House of Representatives messages are not received while a ques-
tion is being put or during a division by rising vote. However, they are
received during the call of the yeas and nays, during consideration of a
question of privilege (V, 6640-6642), during a call of the House (V, 6600,
6650; VIII, 3339), during debate on a motion to approve the Journal (Sept.
13, 1965, p. 23607), and before the organization of the House (V, 6647—
6649). But the Speaker exercises his discretion about interrupting the
pending business (V, 6602).

In the House of Representatives, as in Par-
sse3. nformat rising ~ llament, if the House be in commit-
f Committee of th
Whoetoreseve s 1€ When a messenger attends, the
message. Speaker takes the chair to receive
the message, and then quits it to return into
committee without any question or interruption.
4 Grey, 226.
$564. Salutation of Messengers are not saluted by
messengersby the — the Members, but by the Speaker

eaker.
* for the House. 2 Grey, 253, 274.

The practice of the House of Representatives as to reception of messages
is founded on this paragraph of the parliamentary law and on the former
joint rules (V, 6591-6595). The Speaker, with a slight inclination, address-
es the messenger, by his title, after the messenger, with an inclination,
has addressed “Mr. Speaker” (V, 6591).

If messengers commit an error in delivering
sses. correctionand ~ their message, they may be admit-
retmofmess2es ted or called in to correct their mes-
sage. 4 Grey, 41. Accordingly, March 13, 1800,
the Senate having made two amendments to a
bill from the House of Representatives, their
Secretary, by mistake, delivered one only, which
being inadmissible by itself, that House dis-
agreed, and notified the Senate of their disagree-
ment. This produced a discovery of the mistake.
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The Secretary was sent to the other House to
correct his mistake, the correction was received,
and the two amendments acted on de novo.

The request of the Senate that its Secretary be allowed to correct an
error in a message was granted by order of the House (V, 6605), and in
a similar case, when the House directed its clerk to correct an error in
a message to the Senate, the Senate agreed to the correction (V, 6607).
In the House a proposition to correct an error in a message to the Senate
is received as a question of privilege (Ill, 2613; Oct. 1, 1982, p. 27172).
One House sometimes asks of the other the return of a message (V, 6609—
6611; Nov. 16, 1989, p. 29587). Where the Senate had erroneously ap-
pointed conferees to a bill after the papers had been messaged to the House,
the Senate requested that the House return the message so it could be
made to reflect the appointment of Senate conferees (May 20, 1996, p.
—).

As soon as the messenger who has brought
§566. Disposal of bills from the other House has re-
Teeon 2T tired, the Speaker holds the bills in

his hand; and acquaints the House
“that the other House have by their messenger
sent certain bills,” and then reads their titles,
and delivers them to the Clerk to be safely kept
till they shall be called for to be read. Hakew.,

178.

In the House of Representatives the message goes to the Speaker’s table,
but the Speaker does not acquaint the House, as they have already heard
the message. From the Speaker’s table messages are disposed of under
clause 2 of rule XXIV.

It is not the usage for one House to inform the
sse7. nformation by~ Other by what numbers a bill is
Teaesbls passed. 10 Grey, 150. Yet they have

sometimes recommended a bill, as
of great importance, to the consideration of the
House to which it is sent. 3 Hats., 25. * * *

The Houses of Congress do not communicate by what numbers a bill
is passed, or otherwise recommend their bills.
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* * * Nor when they have rejected a bill from
sses. Information by~ the other House, do they give notice
rerection of bills. of it; but it passes sub silentio, to

prevent unbecoming altercations. 1
Blackst., 183.

But in Congress the rejection is notified by
message to the House in which the bill orig-
inated.

In the two Houses of Congress the fact of the rejection of a bill is mes-
saged to the House in which the bill originated, as in the days of Jefferson,
although the joint rule requiring it has disappeared (1V, 3422; V, 6601).
And in a case wherein the House had stricken out the enacting words
of a Senate bill, the Senate was notified that the bill had been rejected
(1V, 3423; VII, 2638; Oct. 4, 1972, pp. 33785-87).

A question is never asked by the one House of
sse0. Questions asked  the  Other by way of message, but
" only at a conference; for this is an

interrogatory, not a message. 3
Grey, 151, 181.

In 1798 the House of Representatives asked of the Senate a question
by way of conference, but this appears to be the only instance (V, 6256).

When a bill is sent by one House to the other,
sso.messagesas o @NA 1S neglected, they may send a
neglected bills. message to remind them of it. 3
Hats., 25; 5 Grey, 154. But if it be mere inatten-
tion, it is better to have it done informally by
communication between the Speakers or Mem-
bers of the two Houses.

It does not appear that either House of Congress has by message re-
minded the other of a neglected bill.

Where the subject of a message is of a nature
ss71. messages rom  that it can properly be commu-
e presdenttot™®  njcated to both Houses of Par-

liament, it is expected that this
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communication should be made to both on the
same day. But where a message was accom-
panied with an original declaration, signed by
the party to which the message referred, its
being sent to one House was not noticed by the
other, because the declaration being original,
could not possibly be sent to both Houses at the
same time. 2 Hats., 260, 261, 262.

The King having sent original letters to the
Commons afterward desires they may be re-
turned, that he may communicate them to the
Lords. 1 Chandler, 303.

A message of the President of the United States is usually communicated
to both Houses on the same day when its nature permits (V, 6590); but
an original document accompanying can, of course, be sent to but one House
(V, 6616, 6617). The President having by inadvertence included certain
papers in a message, was allowed to withdraw them (V, 6651). In the House
of Representatives the Speaker has the discretion, which he rarely exer-
cises, to suspend a roll call in order to receive a message from the President.

SEC. XLVIII.—ASSENT.

The House which has received a bill and
ss72 parliamentary ~ PASSEd it may present it for the
b e King's assent, and ought to do it,
assent. though they have not by message
notified to the other their passage of it. Yet the
notifying by message is a form which ought to be
observed between the two Houses from motives
of respect and good understanding. 2 Hats., 242.
Were the bill to be withheld from being pre-
sented to the King, it would be an infringement
of the rules of Parliament. Ib.

In the House of Representatives it was held that where there had been
no unreasonable delay in transmitting an enrolled bill to the President,
a resolution relating thereto did not present a question of privilege (11,
2601).
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When a bill has passed both Houses of Con-
ss7a. parliamentary  JF€SS, the House last acting on it

law as to enrollment

of bills. notifies its passage to the other,

and delivers the bill to the Joint
Committee on Enrollment, who sees that it is
truly enrolled in parchment. When the bill is en-
rolled it is not to be written in paragraphs, but
solidly, and all of a piece, that the blanks be-
tween the paragraphs may not give room for for-
gery. 9 Grey, 143. * * *

Formerly the enrollment in the House of Representatives and the Senate
§574. Practice of the ~ WaSs in writing (1V, 3436, 3437); but in 1893 the two
two Houses of Houses, by concurrent resolution, provided that bills
Congress as to should be enrolled on parchment by printing instead
enroliment of bills. of by writing, and also that the engrossment of bills

prior to sending them to the other House for action
should be in printing (1V, 3433), and in 1895 this concurrent resolution
was approved by statute (IV, 3435; 1 U.S.C. 106). In the last six days
of a session of Congress the two Houses, by concurrent resolution, may
permit the enrolling and engrossing to be done by hand (1V, 3435, 3438;
H. Con. Res. 436, Dec. 20, 1982, p. 32875; H. Con. Res. 375, Oct. 11, 1984,
p. 32149), and such a concurrent resolution is privileged for consideration
in the House during the last six days of the session (see 1 U.S.C. 106
for authority to waive ordinary printing requirements at the end of a ses-
sion), but prior to the last six days, a joint resolution changing the law
to permit hand enrollments is required and may be considered in the House
by unanimous consent (Dec. 10, 1985, p. 35741). The two Houses have
by joint resolution authorized not only a “hand enrollment” of a time-sen-
sitive bill but also a parchment enrollment of the same measure, to be
prepared at a later time for deposit in the National Archives with the
original (P.L. 100-199, Dec. 21, 1987; P.L. 100-454, Sept. 29, 1988). Only
in a very exceptional case have the two Houses waived the requirement
that bills shall be enrolled (1V, 3442). The enrolling clerk should make
no change, however unimportant, in the text of a bill to which the House
has agreed (l11, 2598); but the two Houses may by concurrent resolution
authorize the correction of an error when enrollment is made (1V, 3446—
3450), and this seems a better practice than earlier methods by authority
of the Committee on Enrolled Bills (1V, 3444, 3445).
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* * * It is then put into the hands of the
§575. Signing of Clerk of the House of Representa-

enrolled bills for

presentation o e~ LIVES 10 have it signed by the
President. Speaker. The Clerk then brings it
by way of message to the Senate to be signed by
their President. The Secretary of the Senate re-
turns it to the Committee of Enrollment, who
present it to the President of the United States.

* X *

The practice of the two Houses of Congress for the signing of enrolled
bills was formerly governed by joint rules, and has continued since those
rules were abrogated in 1876 (IV, 3430). The bills are signed first by the
Speaker, then by the President of the Senate (1V, 3429). By unanimous
consent where errors are found in enrolled bills that have been signed,
the two Houses by concurrent action may authorize the cancellation of
the signatures and a reenrollment (1V, 3453-3459), and in the same way
the signatures may be cancelled on a bill prematurely enrolled (1V, 3454).

A Speaker pro tempore elected by the House (11, 1401), or whose designa-

§576. Authority of pro tion has received the approval of the House (I1, 1404;

tempore presiding VI, 277), signs enrolled bills (see clause 7 of rule I);

officers to sign but a Member merely called to the chair during the

enrolled bills. day (11, 1399, 1400; VI, 276), or designated in writing
by the Speaker, does not exercise this function (Il,
1401).

The Senate, by rule, has empowered a presiding officer by written des-
ignation to sign enrolled bills (11, 1403).

In early days a joint committee took enrolled bills to the President (1V,
§577. Presentation of 3432); but in the later practice the chairman of the com-
enrolled bills to the mittee in each House having responsibility for the en-
President. rollment of bills also has the responsibility of present-

ing the bills from that House, and submits from his
committee daily a report of the bills presented for entry in the journal
(1V, 3431). Enrolled bills pending at the close of a session have, at the
next session of the same Congress, been ordered to be treated as if no
adjournment had taken place (1V, 3487-3488). And enrolled bills signed
by the presiding officers at one session have been sent to the President
and approved at the next session of the same Congress (1V, 3486). At the
close of the 97th Congress, some enrollments were presented to the Presi-
dent, and were signed by him, after the convening of the 98th Congress.
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SEC. XLIX.—JOURNALS.
* * * * *

If a question is interrupted by a vote to ad-

§578. Obsolete journ, or to proceed to the orders of
P e the day, the original question is
ournal. never printed in the journal, it

never having been a vote, nor introductory to
any vote; but when suppressed by the previous
guestion, the first question must be stated, in
order to introduce and make intelligible the sec-
ond. 2 Hats., 83.

This provision of the parliamentary law is superseded by clause 1 of
rule XVI, which requires every motion entertained by the Speaker to be
entered on the Journal.

So also when a question is postponed, ad-
ss70. Journalentries  jOoUrned, or laid on the table, the
oo widonOFiginal question, though not yet a
the table. vote, must be expressed in the jour-
nals, because it makes part of the vote of post-
ponement, adjourning, or laying it on the table.

In the House of Representatives a question is not adjourned, except in
the sense that it may be left to go over as unfinished business by reason
of a vote to adjourn.

Where amendments are made to a question,
§580. Entry of those amendments are not printed
e in the journals, separated from the

guestion; but only the question as
finally agreed to by the House. The rule of enter-
ing in the journals only what the House has
agreed to, is founded in great prudence and good
sense, as there may be many questions proposed

which it may be improper to publish to the
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world in the form in which they are made. 2
Hats., 85.

In the practice of the House of Representatives a motion to amend is
entered on the Journal as any other motion, under clause 1 of rule XVI.

* * * * *

sse1 entryofvotesin 1 NN€ first order for printing the
Journal of the House — yotes of the House of Commons was
October 30, 1685. 1 Chandler, 387.
Some judges have been of opinion that the
sse2. The journalas joUrnals of the House of Commons
enomealrerdare no records, but only remem-
brances. But this is not law. Hob., 110, 111; Lex.
Parl., 114, 115; Jour. H. C., Mar. 17, 1592; Hale,
Parl., 105. For the Lords in their House have
power of judicature, the Commons in their
House have power of judicature, and both
Houses together have power of judicature; and
the book of the Clerk of the House of Commons
is a record, as is affirmed by act of Parl.,, 6 H.
8, c. 16; 4 Inst., 23, 24; and every member of the
House of Commons hath a judicial place. 4 Inst.,
15. As records they are open to every person,
and a printed vote of either House is sufficient
ground for the other to notice it. Either may ap-
point a committee to inspect the journals of the
other, and report what has been done by the
other in any particular case. 2 Hats., 261; 3
Hats., 27-30. Every member has a right to see
the journals and to take and publish votes from
them. Being a record, every one may see and
publish them. 6 Grey, 118, 119.
The Journal of the House of Representatives is the official record of the

proceedings of the House (1V, 2727), and certified copies are admitted as
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evidence in the courts of the United States (IV, 2810; 28 U.S.C. 1736).
A Senate committee concluded that the Journal entries of a legislative
body were conclusive as to all the proceedings had, and might not be contra-
dicted by ex parte evidence (I, 563).

On information of a misentry or omission of
ssa3. corectionof AN €NEry in the journal, a commit-
the journal throudh 2 tee may be appointed to examine

and rectify it, and report it to the

House. 2 Hats., 194, 195.

SEC. L.—ADJOURNMENT.

The two Houses of Parliament have the sole,
ssea. Parliamentary ~ SE€PArate, and independent power of
s wadoument adjourning  each  their respective
Lords. Houses. The King has no authority
to adjourn them; he can only signify his desire,
and it is in the wisdom and prudence of either
House to comply with his requisition, or not, as
they see fitting. 2 Hats., 232; 1 Blackst., 186; 5

Grey, 122.

* * * * *
A motion to adjourn, simply cannot be amend-
§585. Motion to ed, as by adding “to a particular
adournrt@®  day;” but must be put simply “that

this House do now adjourn;” and if
carried in the affirmative, it is adjourned to the
next sitting day, unless it has come to a previous
resolution, “that at its rising it will adjourn to a
particular day,” and then the House is ad-
journed to that day. 2 Hats., 82.

The modern practice of the House of Representatives adheres to this
principle (88 783-784, infra). Clause 4 of rule XVI admits at the discretion
of the Speaker a separate motion of equal privilege that when the House
adjourns on that day it stand adjourned to a day and time certain (consist-
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ent with article I, section 5, clause 4 of the Constitution, not in excess
of three days).

Where it is convenient that the business of the
ssse.motionfora~ HOUSe  be suspended for a short
reees time, as for a conference presently
to be held, &c., it adjourns during pleasure; 2
Hats., 305; or for a quarter of an hour. 4 Grey,
331.

An adjournment during pleasure is effected in the House of Representa-
tives by a motion for a recess. A recess may not be taken by less than
a quorum (1V, 2958-2960), and consequently the motion for it is not in
order in the absence of a quorum (1V, 2955-2957). When the hour pre-
viously fixed for a recess arrives, the Chair declares the House in recess
even in the midst of a division or when a quorum is not present (V, 6665,
6666; 1V, 664); but a roll call is not in this way interrupted (V, 6054, 6055).
Where a special order requires a recess at a certain hour of a certain day,
the recess is not taken if the encroachment of a prior legislative day pre-
vents the existence of the said certain day as a legislative day (IV, 3192).
And an adjournment at a time prior to the hour fixed for a recess vacates
the recess (1V, 3283). A motion for a recess must, when entertained, be
voted on, even though the taking of the vote may have been prevented
until after the hour specified for the conclusion of the proposed recess (V,
6667). A Committee of the Whole takes a recess only by permission of
the House (V, 6669-6671; VIII, 3362). The motion for a recess is not privi-
leged (V, 4302, 5301, 6740), in the House or in Committee of the Whole
(June 26, 1981, p. 14356) against a demand that business proceed in the
regular order (V, 6663; VIII, 3354-3356). However, beginning in the 102d
Congress a motion to authorize the Speaker to declare a recess was given
a privilege equal to that of the motion to adjourn (clause 4 of rule XVI);
and beginning in the 103d Congress the Speaker was authorized to declare
a recess “for a short time when no question is pending” (clause 12 of rule

I).

If a question be put for adjournment, it is no
sse7. adiournment — @djournment till the Speaker pro-
e ™™ nounces it. 5 Grey, 137. And from

courtesy and respect, no member

leaves his place till the Speaker has passed on.
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SEC. LI.—A SESSION.

Parliament have three modes of separation, to
§588. Sessions of wit: by adjournment, by prorogation
Parliament or dissolution by the King, or by the
efflux of the term for which they were elected.
Prorogation or dissolution constitutes there what
is called a session; provided some act was
passed. In this case all matters depending before
them are discontinued, and at their next meet-
ing are to be taken up de novo, if taken up at
all. 1 Blackst.,, 186. Adjournment, which is by
themselves, is no more than a continuance of the
session from one day to another, of for a fort-
night, a month, &c., ad libitum. All matters de-
pending remain in statu quo, and when they
meet again, be the term ever so distant, are re-
sumed, without any fresh commencement, at the
point at which they were left. 1 Lev., 165; Lex.
Parl., c. 2; 1 Ro. Rep., 29; 4 Inst., 7, 27, 28;
Hutt., 61; 1 Mod., 252; Ruffh. Jac., L. Dict. Par-
liament; 1 Blackst., 186. Their whole session is
considered in law but as one day, and has rela-
tion to the first day thereof. Bro. Abr. Par-
liament, 86.

Committees may be appointed to sit during a
§589. Sitting of recess by adjournment, but not by
e eation prorogation. 5 Grey, 374; 9 Grey,
o e o5t 350; 1 Chandler, 50. Neither House
adjourns. can continue any portion of itself in

any parliamentary function beyond
the end of the session without the consent of the
other two branches. When done, it is by a bill
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constituting them commissioners for the particu-
lar purpose.

The House of Representatives may empower a committee to sit during
a recess which is within the constitutional term of the House (1V, 4541—
4543), but not thereafter (1V, 4545). Therefore committees are created com-
missions by law if their functions are to extend beyond the term of the
Congress (1V, 4545). Under clause 2(m)(1)(A) of rule XI, all committees
are authorized to sit and act anywhere within the United States, and to
issue subpoenas, whether the House is in session or has adjourned to a
date certain or adjourned sine die, even after the second regular session
of a Congress until the end of the constitutional term. By unanimous con-
sent, all committees may be authorized to file investigative reports and
annual activities reports following sine die adjournment (Oct. 17, 1986,
p. 33099).

Congress separate in two ways only, to wit, by
sso0. sessionsand— @djournment, or dissolution by the
recessesofconaress offlux of their time. What, then,
constitutes a session with them? A dissolution
certainly closes one session, and the meeting of
the new Congress begins another. The Constitu-
tion authorizes the President, “on extraordinary
occasions to convene both Houses, or either of
them.” 1. 3. If convened by the President’s proc-
lamation, this must begin a new session, and of
course determine the preceding one to have been
a session. So if it meets under the clause of the
Constitution which says, “the Congress shall as-
semble at least once in every year, and such
meeting shall be on the first Monday in Decem-
ber, unless they shall by law appoint a different
day.” I. 4. This must begin a new session; for
even if the last adjournment was to this day the
act of adjournment is merged in the higher au-
thority of the Constitution, and the meeting will
be under that, and not under their adjournment.
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So far we have fixed landmarks for determining
sessions. * * *

The twentieth amendment to the Constitution, clause 2, now provides
that the Congress shall assemble at least once in every year, at noon on
the 3d day of January, unless they shall by law appoint a different day.
Section 132 of the Legislative Reorganization Act of 1946, 60 Stat. 812,
as amended by section 461 of the Legislative Reorganization Act of 1970,
84 Stat. 1140, provides that except in time of war the two Houses shall
adjourn sine die not later than the last day of July (Sundays excepted)
unless otherwise provided by the Congress. (For form of resolution used
to continue in session past July 31, see H. Con. Res. 648, 92d Cong., July
25, 1972, pp. 25145-46.) The same section contemplates an adjournment
of Congress from the thirtieth day before to the second day following Labor
Day in the first session of a Congress (each odd-numbered year) in lieu
of a sine die adjournment. See §947, infra. Congress is adjourned for more
than three days by a concurrent resolution (1V, 4031, footnote), and such
adjournments to a day certain, within the session, do not terminate the
session (V, 6676, 6677). In one instance the two Houses by concurrent
resolution provided for adjournment to a day certain with the provision
that if there be no quorum present on that day the session should terminate
(V, 6686). Prior to the adoption of the twentieth amendment it had become
established practice that a meeting of Congress once within the year did
not make uncertain the constitutional mandate to meet on the first Monday
of December (I, 10, 11). And where a special session continued until the
time prescribed by the Constitution for the annual meeting without an
appreciable intervening time (V, 6690, 6692), a question arose as to wheth-
er there had actually been a recess of Congress (V, 6687, 6693), with the
conclusion that a recess was a real and not an imaginary time (V, 6687).

* * * |n other cases it is declared by the joint
§591. Manner of vote authorizing the President of
Sosngase=on™  the Senate and the Speaker to close
Houses. the session on a fixed day, which is
usually in the following form: “Resolved by the
Senate and House of Representatives, that the
President of the Senate and the Speaker of the
House of Representatives be authorized to close
the present session by adjourning their respec-
tive Houses on the —— day of —."

In the modern practice the resolving clause of the concurrent resolution
is in form different from that given by Jefferson. At the close of the first
session of the 66th Congress, the two Houses adjourned sine die under

[296]



JEFFERSON'S MANUAL
§592

authority granted each House by simple resolutions consenting to such
adjournment sine die at any time prior to a specified date (Nov. 19, 1919,
p. 8810). Pursuant to H. Con. Res. 266, 83d Congress, the House adjourned
sine die on August 20, 1954, with consent of the House to adjournment
sine die of the Senate at any time prior to December 25, 1954 (Aug. 20,
1954, p. 15554). In the 93d Congress, the two Houses adopted concurrent
resolutions adjourning their sessions sine die or until reconvened by the
Joint House-Senate leadership (see H. Con. Res. 412, Dec. 22, 1973, p.
43327; H. Con Res. 697, Dec. 20, 1974, p. 41815). In the 97th Congress,
2d Session, a concurrent resolution provided for the adjournment sine die
of the House on December 20 or December 21 pursuant to a motion made
by the Majority Leader or his designee, and provided the consent of the
House to the adjournment sine die of the Senate at any time prior to Janu-
ary 3, 1983 as determined by the Senate, and also provided the consent
of the House for adjournments and recesses or the Senate for more than
three days as determined by the Senate during such period (H. Con. Res.
438, Dec. 20, 1982, p. 32951). Under the current practice, first session
sine die adjournment concurrent resolutions contain House-Senate leader-
ship recall authority, while second session resolutions usually do not (for
the unusual cases, see H. Con. Res. 697, 93d Cong., Dec. 20, 1974, p. 41815;
H. Con. Res. 399, 101st Cong., Oct. 27, 1990, p. 36850), and all such resolu-
tions permit the motion to adjourn sine die only by the Majority Leaders
or their designees (Dec. 19, 1985, p. 38358; Oct. 17, 1986, p. 33096).

When it was said above that all matters de-
sse2. parliamentary  PENAING  before Parliament were
e woowene=2_discontinued by the determination
session. of the session, it was not meant for
judiciary cases depending before the House of
Lords, such as impeachments, appeals, and
writs of error. These stand continued, of course,
to the next session. Raym., 120, 381; Ruffh. Fac.,
L. D., Parliament.

Impeachments stand, in like manner, contin-
ued before the Senate of the United States.

In the House of Representatives rule XXVI and the practice thereunder
show that the two Houses of Congress have departed from the law of Par-
liament.
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SEC. LII.—TREATIES.

* * * * *

Treaties are legislative acts. A treaty is the
ss03. ceneral nature AW OF the land. It differs from other
of treaties laws only as it must have the con-
sent of a foreign nation, being but a contract
with respect to that nation. In all countries, |
believe, except England, treaties are made by
the legislative power; and there, also, if they
touch the laws of the land they must be ap-
proved by Parliament. Ware v. Hylton, 3
Dallas’s Rep., 223. It is acknowledged, for in-
stance, that the King of Great Britain cannot by
a treaty make a citizen of an alien. Vattel, b. 1,
c. 19, sec. 214. An act of Parliament was nec-
essary to validate the American treaty of 1783.
And abundant examples of such acts can be
cited. In the case of the treaty of Utrecht, in
1712, the commercial articles required the con-
currence of Parliament; but a bill brought in for
that purpose was rejected. France, the other con-
tracting party, suffered these articles, in prac-
tice, to be not insisted on, and adhered to the
rest of the treaty. 4 Russell’'s Hist. Mod. Europe,
457; 2 Smollet, 242, 246.

By the Constitution of the United States this
§594. Jefferson's department of legislation is con-
diecusslorn Tt fined to two branches only of the or-
Constitution. dinary legislature—the President
originating and the Senate having a negative. To
what subjects this power extends has not been
defined in detail by the Constitution; nor are we
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entirely agreed among ourselves. 1. It is admit-
ted that it must concern the foreign nation party
to the contract, or it would be a mere nullity, res
inter alias acta. 2. By the general power to make
treaties, the Constitution must have intended to
comprehend only those subjects which are usu-
ally regulated by treaty, and can not be other-
wise regulated. 3. It must have meant to except
out of these the rights reserved to the States; for
surely the President and Senate can not do by
treaty what the whole Government is interdicted
from doing in any way. 4. And also to except
those subjects of legislation in which it gave a
participation to the House of Representatives.
This last exception is denied by some on the
ground that it would leave very little matter for
the treaty power to work on. The less the better,
say others. The Constitution thought it wise to
restrain the Executive and Senate from entan-
gling and embroiling our affairs with those of
Europe. Besides, as the negotiations are carried
on by the Executive alone, the subjecting to the
ratification of the representatives such articles
as are within their participation is no more in-
convenient than to the Senate. But the ground
of this exception is denied as unfounded. For ex-
amine, e.g., the treaty of commerce with France,
and it will be found that, out of thirty-one arti-
cles, there are not more than small portions of
two or three of them which would not still re-
main as subjects of treaties, untouched by these
exceptions.
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The participation of the House of Representatives in the treaty-making
! power has been often examined since Jefferson’s Man-

§595. General action A . A
of the House as to ual was written. The House has in several instances
treaties. taken action in carrying into effect, terminating, enforc-
ing, and suggesting treaties (I, 1502-1505, 1520-
1522), although sometimes the propriety of requesting the Executive to

negotiate a treaty has been questioned (11, 1514-1517).

The exact authority of the House in the making of general treaties has
§596. Authority of the been the §ubject of differences of opinion. In 1796_ the
House as to treaties in House affirmed that, when a treaty related to subjects
general. within the power of Congress, it was the constitutional

duty of the House to deliberate on the expediency of
carrying such treaty into effect (11, 1509); and in 1816, after a discussion
with the Senate, the House maintained its position that a treaty must
depend on a law of Congress for its execution as to such stipulations as
relate to subjects constitutionally entrusted to Congress (11, 1506). In 1868
the House's assertion of right to a voice in carrying out the stipulations
of certain treaties was conceded in a modified form (Il, 1508). Again, in
1871, the House asserted its prerogative (I1, 1523). In 1820 and 1868 there
were discussions of the House’s functions as to treaties ceding or acquiring
foreign territory (I1, 1507, 1508), and at various other times there have
been discussions of the general subject (11, 1509, 1546, 1547; VI, 324-326).
After long and careful consideration the Judiciary Committee of the
. House decided, in 1887, that the executive branch of

§597. Authority of the N )
House as to revenue  the Government might not conclude a treaty affecting
treaties. the revenue without the assent of the House (11, 1528—
1530), and a Senate committee after examination con-
cluded that duties were more properly regulated with the publicity of con-
gressional action than by treaties negotiated by the President and ratified
by the Senate in secrecy (ll, 1532). In practice the House has acted on
revenue treaties (I1, 1531, 1533); and in 1880 it declared the negotiation
of a revenue treaty an invasion of its prerogatives (11, 1524). At other times

the subject has been discussed (11, 1525-1528, 1531, 1533).

After long discussion the House, in 1871, successfully asserted its right
§598. House approves toa voice in approving Indl_an treatleg (11, 1535, 1536),
Indian treaties. although in earlier times this prerogative had been jeal-

ously guarded by the Executive (11, 1534).

There have been various conflicts with the Executive over requests of

the House for papers relating to treaties (11, 1509-1513, 1518, 1519, 1561).

Treaties being declared, equally with the laws
§599. Treaties of the United States, to be the su-
sroguedbylar preme law of the land, it is under-
stood that an act of the legislature alone can de-
clare them infringed and rescinded. This was ac-
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cordingly the process adopted in the case of
France in 1798.

Notice to a foreign government of the abrogation of a treaty is authorized
by a joint resolution (V, 6270).

It has been the usage for the Executive, when
se00. Procedure of the 1L COMMuNicates a treaty to the
senawastotreaties  Senate for their ratification, to com-
municate also the correspondence of the nego-
tiators. This having been omitted in the case of
the Prussian treaty, was asked by a vote of the
House of February 12, 1800, and was obtained.
And in December, 1800, the convention of that
year between the United States and France,
with the report of the negotiations by the en-
voys, but not their instructions, being laid before
the Senate, the instructions were asked for and
communicated by the President.

The mode of voting on questions of ratification
is by nominal call.

The Senate now has rules governing its procedure on treaties.

SEC. LIII.—IMPEACHMENT.

* * * * *

These are the provisions of the Constitution of
seor aurisdiction of  the United States on the subject of
e mone impeachments. The following is a

sketch of some of the principles and
practices of England on the same subject:

Jurisdiction. The Lords can not impeach any
to themselves, nor join in the accusation, be-
cause they are the judges. Seld. Judic. in Parl.,
12, 63. Nor can they proceed against a com-

moner but on complaint of the Commons. 1b., 84.
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The Lords may not, by the law, try a commoner
for a capital offense, on the information of the
King or a private person, because the accused is
entitled to a trial by his peers generally; but on
accusation by the House of Commons, they may
proceed against the delinquent, of whatsoever
degree, and whatsoever be the nature of the of-
fense; for there they do not assume to them-
selves trial at common law. The Commons are
then instead of a jury, and the judgment is given
on their demand, which is instead of a verdict.
So the Lords do only judge, but not try the delin-
guent. Ib., 6, 7. But Wooddeson denies that a
commoner can now be charged capitally before
the Lords, even by the Commons; and cites
Fitzharris’'s case, 1681, impeached of high trea-
son, where the Lords remitted the prosecution to
the inferior court. 8 Grey's Deb., 325-7; 2
Wooddeson, 576, 601; 3 Seld., 1604, 1610, 1618,
1619, 1641; 4 Blackst., 25; 9 Seld., 1656; 73
Seld., 1604-18.

Accusation. The Commons, as the grand in-
seo2. Parliamentary  UEST Of the nation, becomes suitors
i emere " for penal justice. 2 Wood., 597; 6

Grey, 356. The general course is to
pass a resolution containing a criminal charge
against the supposed delinquent, and then to di-
rect some member to impeach him by oral accu-
sation, at the bar of the House of Lords, in the
name of the Commons. The person signifies that
the articles will be exhibited, and desires that
the delinquent may be sequestered from his
seat, or be committed, or that the peers will take

[302]



JEFFERSON'S MANUAL
§603-8604

order for his appearance. Sachev. Trial, 325; 2
Wood., 602, 605; Lords’ Journ., 3 June, 1701; 1
Wms., 616; 6 Grey, 324.

In the House of Representatives there are various methods of setting

§603. Inception of an impeachment in motion: by charges made on the

impeachment floor on the responsibility of a Member or Delegate (I,
proceedings in the 1303; 111, 2342, 2400, 2469; VI, 525, 526, 528, 535, 536);
House. by charges preferred by a memorial, which is usually

referred to a committee for examination (111, 2364,
2491, 2494, 2496, 2499, 2515; VI, 543); or by a resolution dropped in the
hopper by a Member and referred to a committee (Apr. 15, 1970, p. 11941—
42; Oct. 23, 1973, p. 34873); by a message from the President (l11, 2294,
2319; VI, 498); by charges transmitted from the legislature of a State (11,
2469) or Territory (l11, 2487) or from a grand jury (111, 2488); or from
facts developed and reported by an investigating committee of the House
(111, 2399, 2444). In the 93d Congress, the Vice President sought to initiate
an investigation by the House of charges against him of possibly impeach-
able offenses; the Speaker and the House took no action on the request
since the matter was pending in the courts and the offenses did not relate
to activities during the Vice President’s term of office (Sept. 25, 1973, p.
31368); see 111, 2510, wherein the Committee on the Judiciary (to which
the matter had been referred by privileged resolution) reported that a civil
officer (the Vice President) could not be impeached for acts or omissions
committed prior to his term of office; but see 111, 1736, however, the Vice
President’s request that the House investigate charges against his prior
offical conduct as Secretary of War was referred, on motion, to a select
committee.

A direct proposition to impeach is a question of high privilege in the
- House and at once supersedes business otherwise in

§604. A proposition to ) _
impeach a question of Order under the rules governing the order of business
privilege. (111, 2045-2048; VI, 468, 469; July 22, 1986, p. 17294;
Aug. 3, 1988, p. 20206; May 10, 1989, p. 8814, see Proce-
dure, ch. 14, sec. 1-5). It may not even be superseded by an election case,
which is also a matter of high privilege (I11, 2581). It does not lose its
privilege from the fact that a similar proposition has been made at a pre-
vious time during the same session of Congress (I11, 2408), previous action
of the House not affecting it (111, 2053). So, also, propositions relating to
an impeachment already made are privileged (I11, 2400, 2402, 2410; July
22,1986, p. 17294; Aug. 3, 1988, p. 20206), such as resolutions providing
for selection of managers of an impeachment (VI, 517), proposing abate-
ment of impeachment proceedings (VI, 514), reappointing managers for
impeachment proceedings continued in the Senate from the previous Con-
gress (Jan. 3, 1989, p. 84), empowering managers to hire special legal and
clerical personnel and providing money for their payment (Jan. 3, 1989,
p. 84), and replacing an excused manager (Feb. 7, 1989, p. 1726); but a
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resolution simply proposing an investigation, even though impeachment
may be a possible consequence, is not privileged (111, 2050, 2546; VI, 463).
But where a resolution of investigation positively proposes impeachment
or suggests that end, it has been admitted as of privilege (111, 2051, 2052,
2401, 2402). A committee to which has been referred privileged resolutions
for the impeachment of a federal civil officer may call up as privileged
resolutions incidental to consideration of the impeachment question, in-
cluding conferral of subpoena authority and funding of the investigation
from the contingent fund (now referred to as “applicable accounts of the
House described in clause 1(h)(1) of rule X") (VI, 549; Feb. 6, 1974, p.
2349). A resolution authorizing depositions by committee counsel in an
impeachment inquiry is privileged under rule IX and the Constitution as
incidental to impeachment (Speaker Wright, Oct. 3, 1988, p. 27781).

The impeachment having been made on the floor by a Member (I11, 2342,
§605. Investigation of _2400; VI, 525, 526: 528, 535, 536), or charggs suggesting
impeachment charges. iMpeachment having been made by memorial (111, 2495,

2516; 2520, VI, 552), or even appearing through com-
mon fame (111, 2385, 2506), the House has at times ordered an investigation
at once. At other times it has refrained from ordering investigation until
the charges had been examined by a committee (l11, 2364, 2488, 2491,
2492, 2494, 2504, 2513). Under the later practice, resolutions introduced
through the hopper under clause 4 of rule XXII that directly call for the
impeachment of a federal civil officer have been referred to the Committee
on the Judiciary, while resolutions calling for an investigation by that com-
mittee or by a select committee with a view toward impeachment have
been referred to the Committee on Rules (Oct. 23, 1973, p. 34873).

The House has always examined the charges by its own committee before

it has voted to impeach (111, 2294, 2487, 2501). This
§606. Procedure of ) N N
committee in committee has sometimes been a select committee (11,
investigating. 2342, 2487, 2494), sometimes a standing committee

(111, 2400, 2409). In some instances the committee has
made its inquiry ex parte (111, 2319, 2343, 2366, 2385, 2403, 2496, 2511);
but in the later practice the sentiment of committees has been in favor
of permitting the accused to explain, present witnesses, cross-examine (I11,
2445, 2471, 2518), and be represented by counsel (111, 2470, 2501, 2511,
2516; 93d Cong., Aug. 20, 1974, p. 29219). The Committee on the Judiciary
having been directed by the House to investigate whether sufficient
grounds existed for the impeachment of President Nixon, and the President
having resigned following the decision of that committee to recommend
his impeachment to the House, the chairman of the committee submitted
from the floor as privileged the committee’s report containing the articles
of impeachment approved by the committee but without an accompanying
resolution of impeachment. The House thereupon adopted a resolution (1)
taking notice of the committee’s action on a resolution and Articles of Im-
peachment and of the President’s resignation; (2) accepting the report and
authorizing its printing, with additional views; and (3) commending the
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chairman and members of the committee for their efforts (Aug. 20, 1974,
p. 29361).
Its committee on investigation having reported, the House may vote the
§607. Impeach impeachment (I11, 2367, 2412; VI, 500, 514; Mar. 2,
. Impeachment A o
carried to the Senate. 1936, p. 3067-91), and, after having notified the Senate
by message (111, 2413, 2446), may direct the impeach-
ment to be presented at the bar of the Senate by a single Member (llI,
2294), or by two (I, 2319, 2343, 2367), or five Members (I11, 2445) or
nine (July 22, 1986, p. 17306). These Members in one notable case rep-
resented the majority party alone, but ordinarily include representation
of the minority party (I11, 2445, 2472, 2505). The chairman of the committee
impeaches at the bar of the Senate by oral accusation (111, 2413, 2446,
2473), and requests that the Senate take order as to appearance; but in
only one case has the parliamentary law as to sequestration and committal
been followed (I11, 2118, 2296), later inquiry resulting in the conclusion
that the Senate had no power to take into custody the body of the accused
(111, 2324, 2367). Having delivered the impeachment, the committee re-
turns to the House and reports verbally (111, 2413, 2446; VI, 501). In the
later practice the House considers together the resolution and articles of
impeachment (VI, 499, 500, 514; Mar. 2, 1936, pp. 3067-91) and following
their adoption adopts resolutions electing managers to present the articles
before the Senate, notifying the Senate of the adoption of articles and elec-
tion of managers, and authorizing the managers to prepare for and to con-
duct the trial in the Senate (VI, 500, 514, 517; Mar. 6, 1936, pp. 3393,
3394; July 22, 1986, p. 17306; Aug. 3, 1988, p. 20206).

Process. If the party do not appear, proclama-
§608. The writ of tions are to be issued, giving him a

summons for

appearance of day to appear. On their return they
respondent. are strictly examined. If any error
be found in them, a new proclamation issues,
giving a short day. If he appear not, his goods
may be arrested, and they may proceed. Seld.
Jud. 98, 99.

The managers for the House of Representatives attend in the Senate
after the articles have been exhibited and demand that process issue for
the attendance of respondent (I11, 2451, 2478), after which they return
and report verbally to the House (111, 2423, 2451; VI, 501). The Senate
thereupon issue a writ of summons, fixing the day of return (111, 2423,
2451); and in a case wherein the respondent did not appear by person
or attorney the Senate published a proclamation for him to appear (l11,
2393). But the respondent’s goods were not attached.
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Articles. The accusation (articles) of the Com-
se00. Exhibiionand  IMONS 1S substituted in place of an
form of articles. indictment. Thus, by the usage of
Parliament, in impeachment for writing or
speaking, the particular words need not be spec-
ified. Sach. Tr., 325; 2 Wood., 602, 605; Lords’
Journ., 3 June, 1701; 1 Wms., 616.

Formerly, the House exhibited its articles after the impeachment had
been carried to the bar of the Senate; in the later practice, the resolution
and articles of impeachment have been considered together and exhibited
simultaneously in the Senate by the managers (VI, 501, 515; Mar. 10,
1936, pp. 3485-88; Oct. 7, 1986, p. 29126). The managers, who are elected
by the House (I11, 2300, 2345, 2417, 2448; VI, 500, 514, 517; Mar. 2, 1936,
pp. 3393, 3394) or appointed by the Speaker (111, 2388, 2475), carry the
articles in obedience to a resolution of the House (I11, 2417, 2419, 2448)
to the bar of the Senate (111, 2420, 2449, 2476), the House having previously
informed the Senate (I11, 2419, 2448) and received a message informing
them of the readiness of the latter body to receive the articles (I11, 2078,
2325, 2345; Aug. 6, 1986, p. 19335). Having exhibited the articles the man-
agers return and report verbally to the House (111, 2449, 2476). The articles
in the Belknap impeachment were held sufficient, although attacked for
not describing the respondent as one subject to impeachment (111, 2123).
In the proceedings against Judge Ritter, objections to the articles of im-
peachment, on the ground that they duplicated and accumulated separate
offenses, were overruled (Apr. 3, 1936, p. 4898; Apr. 17, 1936, p. 5606).
These articles are signed by the Speaker and attested by the Clerk (llI,
2302, 2449), and in form approved by the practice of the House (I11, 2420,
2449, 2476).

Articles of impeachment which have been exhibited to the Senate may
be subsequently modified or amended by the House (VI, 520; Mar. 30,
1936, pp. 4597-99), and a resolution proposing to amend articles of im-
peachment previously adopted by the House is privileged for consideration
when reported by the managers on the part of the House (VI, 520; Mar.
30, 1936, p. 4597).

For discussion of substantive charges contained in articles of impeach-
ment and the constitutional grounds for impeachment, see §175, supra
(accompanying Const., art. I, sec. 4).

Appearance. If he appear, and the case be cap-
se10. Parliamentary  1tAl, e answers in custody; though
law as to appearance

of respondent not if the accusation be general. He
is not to be committed but on spe-
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cial accusations. If it be for a misdemeanor only,
he answers, a lord in his place, a commoner at
the bar, and not in custody, unless, on the an-
swer, the Lords find cause to commit him, till he
finds sureties to attend, and lest he should fly.
Seld. Jud., 98, 99. A copy of the articles is given
him, and a day fixed for his answer. T. Ray.; 1
Rushw., 268; Fost., 232; 1 Clar. Hist. of the Reb.,
379. On a misdemeanor, his appearance may be
in person, or he may answer in writing, or by at-
torney. Seld. Jud., 100. The general rule on ac-
cusation for a misdemeanor is, that in such a
state of liberty or restraint as the party is when
the Commons complain of him, in such he is to
answer. Ib., 101. If previously committed by the
commons, he answers as a prisoner. But this
may be called in some sort judicium parium
suorum. Ib. In misdemeanors the party has a
right to counsel by the common law, but not in
capital cases. Seld. Jud., 102, 105.

This paragraph of the parliamentary law is largely obsolete so far as

§611. Requirements of the practice of the House of Representatives and the

the Senate as to Senate are concerned. The accused may appear in per-
appearance of son or by attorney (I11, 2127, 2349, 2424), and take the
respondent. stand in his own behalf (VI, 511, 524; Apr. 11, 1936,

pp. 5370-86; Oct. 7, 1986, p. 29149), or he may not
appear at all (111, 2307, 2333, 2393). In case he does not appear the House
does not ask that he be compelled to appear (I11, 2308), but the trial pro-
ceeds as on a plea of “not guilty.” It has been decided that the Senate
has no power to take into custody the body of the accused (I11, 2324, 2367).
The writ of summons to the accused recites the articles and notifies him
to appear at a fixed time and place and file his answer (l11, 2127). In
all cases respondent may appear by counsel (111, 2129), and in one trial,
when a petition set forth that respondent was insane, the counsel of his
son was admitted to be heard and present evidence in support of the peti-
tion, but not to make argument (111, 2333).
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Answer. The answer need not observe great
§612. Answer of strictness of the form. He may
respondent plead guilty as to part, and defend
as to the residue; or, saving all exceptions, deny
the whole or give a particular answer to each ar-
ticle separately. 1 Rush., 274; 2 Rush., 1374; 12
Parl. Hist., 442; 3 Lords’ Journ., 13 Nov., 1643;
2 Wood., 607. But he cannot plead a pardon in
bar to the impeachment. 2 Wood., 615; 2 St. Tr.,
735.

In the proceedings following the impeachment of President Andrew John-
son, the answer of the President took up the articles one by one, denying
some of the charges, admitting others but denying that they set forth im-
peachable offenses, and excepting to the sufficiency of others (I11, 2428).
The form of this answer was commented on during preparation of the rep-
lication in the House (111, 2431). Blount and Belknap demurred to the
charges on the ground that they were not civil officers within the meaning
of the Constitution (111, 2310, 2453), and Swanye also raised questions
as to the jurisdiction of the Senate (I1l, 2481). The answer is part of the
pleadings, and exhibits in the nature of evidence may not properly be at-
tached thereto (111, 2124). The answer of the respondent in impeachment
proceedings is messaged to the House and subsequently referred to the
managers on the part of the House (VI, 506; Apr. 6, 1936, p. 5020; Sept.
9, 1986, p. 22317).

Replication, rejoinder, &c. There may be a rep-
s613. other pleadings. l1CAtION, rejoinder, &c. Sel. Jud.,
114; 8 Grey's Deb., 233; Sach. Tr.,

15; Journ. H. of Commons, 6 March, 1640-1.

A replication is always filed (for the form of replication in modern prac-
tice, see Sept. 26, 1988, p. 25357), and in one instance the pleadings pro-
ceeded to a rejoinder, surrejoinder, and similiter (111, 2455). A respondent
has also filed a protest instead of pleading on the merits (l11, 2461), but
there was objection to this and the Senate barely permitted it. In another
case respondent interposed a plea as to jurisdiction of offenses charged
in certain articles, but declined to admit that it was a demurrer with the
admissions pertinent thereto (111, 2125, 2431). In the Belknap trial the
House was sustained in averring in pleadings as to jurisdiction matters
not averred in the articles (111, 2123). The right of the House to allege
in the replication matters not touched in the articles has been discussed

[308]



JEFFERSON'S MANUAL
§614-§615

(111, 2457). In the Louderback (VI, 522) and Ritter (Apr. 6, 1936, p. 4971)
impeachment proceedings, the managers on the part of the House prepared
and submitted the replication to the Senate without its consideration by
the House, contrary to former practice (VI, 506). The Senate may consider
in closed session various preliminary motions made by respondent (e.g.,
to declare the Senate rule on appointment of a committee to receive evi-
dence to be unconstitutional, to declare beyond a reasonable doubt as the
standard of proof in an impeachment trial, and to postpone the impeach-
ment trial) prior to voting in open session to dispose of those motions (Oct.
7 and 8, 1986, pp. 29151 and 29412).

Witnesses. The practice is to swear the wit-
s614. Examination of  N€SSES 1N open House, and then ex-
witnesses. amine them there; or a committee
may be named, who shall examine them in com-
mittee, either on interrogatories agreed on in the
House, or such as the committee in their discre-
tion shall demand. Seld. Jud., 120, 123.

In trials before the Senate witnesses have always been examined in open
Senate, although examination by a committee has been suggested (ll1,
2217) and utilized (S. Res. 38, 101st Cong., Mar. 16, 1989, p. 4533). In
the 74th Congress, the Senate amended its rules for impeachment trials
to allow the Presiding Officer, upon the order of the Senate, to appoint
a committee to receive evidence and take testimony in the trial of any
impeachment (May 28, 1935, p. 8309). In the trial of Judge Claiborne the
Senate directed the appointment of a committee of twelve Senators to take
evidence and testimony pursuant to rule XI of the Rules of Procedure and
Practice in the Senate when Sitting on Impeachment Trials (S. Res. 481,
Aug. 15, 1986, p. 22035); and in Nixon v. United States, 113 S. Ct. 732
(1993), the Supreme Court refused to declare unconstitutional the appoint-
ment of such a committee to take evidence and testimony.

Jury. In the case of Alice Pierce, 1 R., 2, a jury
se1s. Relation of jury  WAS impaneled for her trial before a
el toimpeachment. - committee. Seld. Jud., 123. But this
was on a complaint, not on impeachment by the
Commons. Seld. Jud., 163. It must also have
been for a misdemeanor only, as the Lords spir-
itual sat in the case, which they do on mis-
demeanors, but not in capital cases. Id., 148.
The judgment was a forfeiture of all her lands
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and goods. Id., 188. This, Selden says, is the
only jury he finds recorded in Parliament for
misdemeanors; but he makes no doubt, if the de-
linquent doth put himself on the trial of his
country, a jury ought to be impaneled, and he
adds that it is not so on impeachment by the
Commons, for they are in loco proprio, and there
no jury ought to be impaneled. Id., 124. The Ld.
Berkeley, 6 E., 3, was arraigned for the murder
of L. 2, on an information on the part of the
King, and not on impeachment of the Commons;
for then they had been patria sua. He waived
his peerage, and was tried by a jury of
Gloucestershire and Warwickshire. 1d., 126. In 1
H., 7, the Commons protest that they are not to
be considered as parties to any judgment given,
or hereafter to be given in Parliament. Id., 133.
They have been generally and more justly con-
sidered, as is before stated, as the grand jury;
for the conceit of Selden is certainly not accu-
rate, that they are the patria sua of the accused,
and that the Lords do only judge, but not try. It
is undeniable that they do try; for they examine
witnesses as to the facts, and acquit or condemn,
according to their own belief of them. And Lord
Hale says, “the peers are judges of law as well
as of fact;” 2 Hale, P. C., 275; Consequently of
fact as well as of law.

No jury is possible as part of an impeachment trial under the Constitu-
tion (111, 2313).

Presence of Commons. The Commons are to be
se16. Atendance of  Present at the examination of wit-
he commens. nesses. Seld. Jud., 124. Indeed,
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they are to attend throughout, either as a com-
mittee of the whole House, or otherwise, at dis-
cretion, appoint managers to conduct the proofs.
Rushw. Tr. of Straff., 37; Com. Journ., 4 Feb.,
1709-10; 2 Wood., 614. And judgment is not to
be given till they demand it. Seld. Jud., 124. But
they are not to be present on impeachment when
the Lords consider of the answer or proofs and
determine of their judgment. Their presence,
however, is necessary at the answer and judg-
ment in case capital Id., 58, 158, as well as not
capital; 162. * * *,

The House of Representatives has consulted its own inclination and con-
§617. Attendance of venience apout attending its mgnagers a_lt an impeach-
the House of ment. It did not attend at all in the trials of Blount,
Representatives. Swayne, Archbald. Louderback and Ritter (Ill, 2318,

2483; VI, 504, 516); and after attending at the answer
of Belknap, decided that it would be represented for the remainder of the
trial by its managers alone (111, 2453). At the trial of the President the
House, in Committee of the Whole, attended throughout the trial (Il1,
2427), but this is exceptional. In the Peck trial the House discussed the
subject (I11, 2377) and reconsidered its decision to attend the trial daily
(111, 2028). While the Senate is deliberating the House does not attend
(111, 2435); but when the Senate votes on the charges, as at the other
open proceedings of the trial, it may attend (I11, 2388, 2383, 2440). While

it has frequently attended in Committee of the Whole, it may attend as
a House (111, 2338).

* * * The Lords debate the judgment among
seis. votingonthe  themselves. Then the vote is first
e v, taken on the question of guilty or

not guilty; and if they convict, the
guestion, or particular sentence, is out of that
which seemeth to be most generally agreed on.
Seld. Jud., 167; 2 Wood., 612.

The question in judgment in an impeachment trial has occasioned con-
tention in the Senate (I11, 2339, 2340), and in the trial of the President
the form was left to the Chief Justice (111, 2438, 2439). In the Belknap
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trial there was much deliberation over this subject (I11, 2466). In the Chase
trial the Senate modified its former rule as to form of final question (Ill,
2363). The yeas and nays are taken on each article separately (111, 2098,
2339) in the form “Senators, how say you? is the respondent guilty or not
guilty?” (Oct. 9, 1986, p. 29871). But in the trial of the President the Senate,
by order, voted on the articles in an order differing from the numerical
order (111, 2440), adjourned after voting on one article (I11, 2441), and ad-
journed without day after voting on three of the eleven articles (111, 2443).
In other impeachments, the Senate has adopted an order to provide the
method of voting and putting the question separately and successively on
each article (VI, 524; Apr. 16, 1936, p. 5558).

Judgment. Judgments in Parliament, for
sewn.auigmentin — death have been strictly guided per
mpeachments. legem terrae, which they can not
alter; and not at all according to their discretion.
They can neither omit any part of the legal judg-
ment nor add to it. Their sentence must be
secundum non ultra legem. Seld. Jud., 168, 171.
This trial, though it varies in external ceremony,
yet differs not in essentials from criminal pros-
ecutions before inferior courts. The same rules of
evidence, the same legal notions of crimes and
punishments, prevailed; for impeachments are
not framed to alter the law, but to carry it into
more effectual execution against too powerful
delinquents. The judgment, therefore, is to be
such as is warranted by legal principles or prec-
edents. 6 Sta. Tr., 14; 2 Wood., 611. The Chan-
cellor gives judgment in misdemeanors; the Lord
High Steward formerly in cases of life and
death. Seld. Jud., 180. But now the Steward is
deemed not necessary. Fost., 144; 2 Wood., 613.
In misdemeanors the greatest corporal punish-
ment hath been imprisonment. Seld. Jud., 184.
The King's assent is necessary to capital judg-
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ments (but 2 Wood., 614, contra), but not in mis-
demeanors, Seld. Jud., 136.

The Constitution of the United States (art. I, sec. 3, cl. 7) limits the
judgment to removal and disqualification.

The order of judgment following conviction in an impeachment trial is
divisible for a separate vote if it contains both removal and disqualification
(111, 2397; VI, 512; Apr. 17, 1936, p. 5606), and an order of judgment re-
quires a majority vote (VI, 512; Apr. 17, 1936, p. 5607). Under earlier
practice, after a conviction the Senate voted separately on the question
of punishment (111, 2339, 2397), but under a recent ruling, no vote is re-
quired by the Senate on judgment of removal from office following convic-
tion, since removal follows automatically from conviction under article 11,
section 4 of the Constitution (Apr. 17, 1936, p. 5607). Thus, the Presiding
Officer directs judgment of removal from office to be entered and the re-
spondent removed from office without separate action by the Senate on
the question of punishment where disqualification is not contemplated
(Oct. 9, 1986, p. 29873).

Continuance. An impeachment is not discon-
se20.impeachment ~ tiNnUed by the dissolution of Par-

Moummore ™ liament, but may be resumed by the
new Parliament. T. Ray 383; 4
Com.

Journ., 23 Dec., 1790; Lord’'s Jour., May 15,
1791; 2 Wood., 618.

In Congress impeachment proceedings are not discontinued by a recess
(111, 2299, 2304, 2344, 2375, 2407, 2505); and the Pickering impeachment
was presented in the Senate on the last day of the Seventh Congress (111,
2320); and at the beginning of the Eighth Congress the proceedings went
on from that point (111, 2321). The resolution and articles of impeachment
against Judge Louderback were presented in the Senate on the last day
of the 72d Congress (VI, 515) and the Senate organized for and conducted
the trial in the 73d Congress (VI, 516). The resolution and articles of im-
peachment against Judge Hastings were presented in the Senate during
the second session of the 100th Congress (Aug. 3, 1988, p. 20223) but were
still pending trial by the Senate in the 101st Congress, for which the House
reappointed managers (Jan. 3, 1989, p. 84). But an impeachment may pro-
ceed only when Congress is in session (111, 2006, 2462).
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RULES OF THE HOUSE OF REPRESENTATIVES,
WITH NOTES AND ANNOTATIONS

RuLE I.

DUTIES OF THE SPEAKER.

1. The Speaker shall take the Chair on every
