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AN ACT To provide authority to regulate exports, to improve the efficiency of export
regulation, and to minimize interference with the ability to engage in commerce.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,
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SHORT TITLE

SECTION 1.1 This Act may be cited as the “Export Administra-
Act of 1979”.

FINDINGS

SEC. 2.2 The Congress makes the following findings:

(1) The ability of the United States citizens to engage in
international commerce is a fundamental concern of United
States policy.

(2) Exports contribute significantly to the economic well-
being of the United States and the stability of the world econ-
omy by increasing employment and production in the United
States, and by earning foreign exchange, thereby contributing
favorably to the trade balance. The restriction of exports from
the United States can have serious adverse effects on the bal-
ance of payments and on domestic employment, particularly
when restrictions applied by the United States are more exten-
sive than those imposed by other countries.

(3) It is important for the national interest of the United
States that both the private sector and the Federal Govern-
ment place a high priority on exports, consistent with the eco-
nomic, security, and foreign policy objectives of the United
States.

(4) The availability of certain materials at home and
abroad varies so that the quantity and composition of United
States exports and their distribution among importing coun-
tries may affect the welfare of the domestic economy and may
have an important bearing upon fulfillment of the foreign pol-
icy of the United States.

(5) Exports of goods or technology without regard to
whether they make a significant contribution to the military
potential of individual countries or combinations of countries
may adversely affect the national security of the United States.

(6) Uncertainty of export control policy can inhibit the ef-
forts of United States business and work to the detriment of
tShe overall attempt to improve the trade balance of the United

tates.

U.S.C. App. 2401 note.
U.S.C. App. 2401.
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(7) Unreasonable restrictions on access to world supplies
can cause worldwide political and economic instability, inter-
fere with free international trade, and retard the growth and
development of nations.

(8) It is important that the administration of export con-
trols imposed for national security purposes give special em-
phasis to the need to control exports of technology (and goods
which contribute significantly to the transfer of such tech-
nology) which could make a significant contribution to the mili-
tary potential of any country or combination of countries which
\évould be detrimental to the national security of the United

tates.

(9) Minimization of restrictions on exports of agricultural
commodities and products is of critical importance to the main-
tenance of a sound agricultural sector, to a positive contribu-
tion to the balance of payments, to reducing the level of Fed-
eral expenditures for agricultural support programs, and to
United States cooperation in efforts to eliminate malnutrition
and world hunger.

(10) It is important that the administration of export con-
trols imposed for foreign policy purposes give special emphasis
to the need to control exports of goods and substances haz-
ardous to the public health and the environment which are
banned or severely restricted for use in the United States, and
which, if exported, could affect the international reputation of
the United States as a responsible trading partner.

(11) Availability to controlled countries of goods and tech-
nology from foreign sources is a fundamental concern of the
United States and should be eliminated through negotiations
and other appropriate means whenever possible.

(12) Excessive dependence of the United States, its allies,
or countries sharing common strategic objectives with the
United States, on energy and other critical resources from po-
tential adversaries can be harmful to the mutual and indi-
vidual security of all those countries.

DECLARATION OF POLICY

SEC. 3.3 The Congress makes the following declarations:

(1) It is the policy of the United States to minimize uncer-
tainties in export control policy and to encourage trade with all
countries with which the United States has diplomatic or trad-
ing relations, except those countries with which such trade has
been determined by the President to be against the national in-
terest.

(2) It is the policy of the United States to use export con-
trols only after full consideration of the impact on the economy
of the United States and only to the extent necessary—

(A) to restrict the export of goods and technology

which would make a significant contribution to the mili-

tary potential of any other country or combination of coun-

tries which would prove detrimental to the national secu-
rity of the United States;

350 U.S.C. App. 2402.
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(B) to restrict the export of goods and technology
where necessary to further significantly the foreign policy
of the United States or to fulfill its declared international
obligations; and

(C) to restrict the export of goods where necessary to
protect the domestic economy from the excessive drain of
scarce materials and to reduce the serious inflationary im-
pact of foreign demand.

(3) It is the policy of the United States (A) to apply any
necessary controls to the maximum extent possible in coopera-
tion with all nations, and (B) to encourage observance of a uni-
form export control policy by all nations with which the United
States has defense treaty commitments or common strategic
objectives.

(4) It is the policy of the United States to use its economic
resources and trade potential to further the sound growth and
stability of its economy as well as to further its national secu-
rity and foreign policy objectives.

(5) It is the policy of the United States—

(A) to oppose restrictive trade practices or boycotts fos-
tered or imposed by foreign countries against other coun-
tries friendly to the United States or against any United
States person;

(B) to encourage and, in specified cases, require
United States persons engaged in the export of goods or
technology or other information to refuse to take actions,
including furnishing information or entering into or imple-
menting agreements, which have the effect of furthering or
supporting the restrictive trade practices or boycotts fos-
tered or imposed by any foreign country against a country
friendly to the United States or against any United States
person; and

(C) to foster international cooperation and the develop-
ment of international rules and institutions to assure rea-
sonable access to world supplies.

(6) It is the policy of the United States that the desirability
of subjecting, or continuing to subject, particular goods or tech-
nology or other information to United States export controls
should be subjected to review by and consultation with rep-
resentatives of appropriate United States Government agencies
and private industry.

(7) It is the policy of the United States to use export con-
trols, including license fees, to secure the removal by foreign
countries of restrictions on access to supplies where such re-
strictions have or may have a serious domestic inflationary im-
pact, have caused or may cause a serious domestic shortage, or
have been imposed for purposes of influencing the foreign pol-
icy of the United States. In effecting this policy, the President
shall make reasonable and prompt efforts to secure the re-
moval or reduction of such restrictions, policies, or actions
through international cooperation and agreement before impos-
ing export controls. No action taken in fulfillment of the policy
set forth in this paragraph shall apply to the export of medi-
cine or medical supplies.
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(8) It is the policy of the United States to use export con-
trols to encourage other countries to take immediate steps to
prevent the use of their territories or resources to aid, encour-
age, or give sanctuary to those persons involved in directing,
supporting, or participating in acts of international terrorism.
To achieve this objective, the President shall make reasonable
and prompt efforts to secure the removal or reduction of such
assistance to international terrorists through international co-
operation and agreement before imposing export controls.

(9) It is the policy of the United States to cooperate with
other countries with which the United States has defense trea-
ty commitments or common strategic objectives in restricting
the export of goods and technology which would make a signifi-
cant contribution to the military potential of any country or
combination of countries which would prove detrimental to the
security of the United States and of those countries with which
the United States has defense treaty commitments, or common
strategic objectives, and to encourage other friendly countries
to cooperate in restricting the sale of goods and technology that
can harm the security of the United States.

(10) It is the policy of the United States that export trade
by United States citizens be given a high priority and not be
controlled except when such controls (A) are necessary to fur-
ther fundamental national security, foreign policy, or short
supply objectives, (B) will clearly further such objectives, and
(C) are administered consistent with basic standards of due
process.

(11) It is the policy of the United States to minimize re-
strictions on the export of agricultural commodities and prod-
ucts.

(12) It is the policy of the United States to sustain vig-
orous scientific enterprise. To do so involves sustaining the
ability of scientists and other scholars freely to communicate
research findings, in accordance with applicable provisions of
law, by means of publication, teaching, conferences, and other
forms of scholarly exchange.

(13) It is the policy of the United States to control the ex-
port of goods and substances banned or severely restricted for
use in the United States in order to foster public health and
safety and to prevent injury to the foreign policy of the United
States as well as to the credibility of the United States as a
responsible trading partner.

(14) Tt is the policy of the United States to cooperate with
countries which are allies of the United States and countries
which share common strategic objectives with the United
States in minimizing dependence on imports of energy and
other critial resources from potential adversaries and in devel-
oping alternative supplies of such resources in order to mini-
mize strategic threats posed by excessive hard currency earn-
ings derived from such resource exports by countries with poli-
cies adverse to the security interests of the United States.
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GENERAL PROVISIONS

SEC. 4.4 (a) TYPES OF LICENSES.—Under such conditions as
may be imposed by the Secretary which are consistent with the
provisions of this Act, the Secretary may require any of the fol-
lowing types of export licenses:

(1) A validated license, authorizing a specific export, issued
pursuant to an application by the exporter.

(2) Validated licenses authorizing multiple exports, issued
pursuant to an application by the exporter, in lieu of an indi-
vidual validated license for each such export, including, but not
limited to, the following:

(A) A distribution license, authorizing exports of goods
to approved distributors or users of the goods in countries
other than controlled countries, except that the Secretary
may establish a type of distribution license appropriate for
consignees in the People’s Republic of China. The Sec-
retary shall grant the distribution license primarily on the
basis of the reliability of the applicant and foreign con-
signees with respect to the prevention of diversion of goods
to controlled countries. The Secretary shall have the re-
sponsibility of determining, with the assistance of all ap-
propriate agencies, the reliability of applicants and their
immediate consignees. The Secretary’s determination shall
be based on appropriate investigations of each applicant
and periodic reviews of licensees and their compliance with
the terms of licenses issued under this Act. Factors such
as the applicant’s products or volume of business, or the
consignees’ geographic location, sales distribution area, or
degree of foreign ownership, which may be relevant with
respect to individual cases, shall not be determinative in
creating categories or general criteria for the denial of ap-
plications or withdrawal of a distribution license.

(B) A comprehensive operations license, authorizing
exports and reexports of technology and related goods, in-
cluding items from the list of militarily critical tech-
nologies developed pursuant to section 5(d) of this Act
which are included on the control list in accordance with
that section, from a domestic concern to and among its for-
eign subsidiaries, affiliates, joint venturers, and licensees
that have long-term, contractually defined relations with
the exporter, are located in countries other than controlled
countries (except the People’s Republic of China), and are
approved by the Secretary. The Secretary shall grant the
license to manufacturing, laboratory, or related operations
on the basis of approval of the exporter’s systems of con-
trol, including internal proprietary controls, applicable to
the technology and related goods to be exported rather
than approval of individual export transactions. The Sec-
retary and the Commissioner of Customs, consistent with
their authorities under section 12(a) of this Act, and with
the assistance of all appropriate agencies, shall periodi-

450 U.S.C. App. 2403.
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cally, but not less frequently than annually, perform au-
dits of licensing procedures under this subparagraph in
order to assure the integrity and effectiveness of those pro-
cedures.
(C) A project license, authorizing exports of goods or
technology for a specified activity.
(D) A service supply license, authorizing exports of
spare or replacement parts for goods previously exported.
(3) A general license, authorizing exports, without applica-
tion by the exporter.
(4) Such other licenses as may assist in the effective and
efficient implementation of this Act.

(b) CoNTROL LisT.—The Secretary shall establish and maintain
a list (hereinafter in this Act referred to as the “control list”) stat-
ing license requirements (other than for general licenses) for ex-
ports of goods and technology under this Act.

(c) FOREIGN AVAILABILITY.—In accordance with the provisions
of this Act, the President shall not impose export controls for for-
eign policy or national security purposes on the export from the
United Staes of goods or technology which he determines are avail-
able without restriction from sources outside the United States in
sufficient quantities and comparable in quality to those produced
in the United States, so as to render the controls ineffective in
achieving their purposes unless the President determines that ade-
quate evidence has been presented to him demonstrating that the
absence of such controls would prove detrimental to the foreign pol-
icy or national security of the United States. In complying with the
provisions of this subsection, the President shall give strong em-
phasis to bilateral or multilateral negotiations to eliminate foreign
availability. The Secretary and the Secretary of Defense shall co-
operate in gathering information relating to foreign availability, in-
cluding the establishment and maintenance of a jointly operated
computer system.

(d) RiGHT OF EXPORT.—No authority or permission to export
may be required under this Act, or under regulations issued under
this Act, except to carry out the policies set forth in section 3 of
this Act.

(e) DELEGATION OF AUTHORITY.—The President may delegate
the power, authority, and discretion conferred upon him by this Act
to such departments, agencies, or officials of the Government as he
may consider appropriate, except that no authority under this Act
may be delegated to, or exercised by, any official of any department
or agency the head of which is not appointed by the President, by
and with the advice and consent of the Senate. The President may
not delegate or transfer his power, authority, and discretion to
overrule or modify any recommendation or decision made by the
Secretary, the Secretary of Defense, or the Secretary of State pur-
suant to the provisions of this Act.

(f) NOTIFICATION OF THE PUBLIC; CONSULTATION WITH BUSI-
NESS.—The Secretary shall keep the public fully apprised of
changes in export control policy and procedures instituted in con-
formity with this Act with a view to encouraging trade. The Sec-
retary shall meet regularly with representatives of a broad spec-
trum of enterprises, labor organizations, and citizens interested in
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or affected by export controls, in order to obtain their views on
United States export control policy and the foreign availability of
goods and technology.

(g) FEES.—No fee may be charged in connection with the sub-
mission or processing of an export license application.

NATIONAL SECURITY CONTROLS

SEC. 5.5 (a) AUTHORITY.—(1) In order to carry out the policy
set forth in section 3(2)(A) of this Act, the President may, in accord-
ance with the provisions of this section, prohibit or curtail the ex-
port of any goods or technology subject to the jurisdiction of the
United States or exported by any person subject to the jurisdiction
of the United States. The authority contained in this subsection in-
cludes the authority to prohibit or curtail the transfer of goods or
technology within the United States to embassies and affiliates of
controlled countries. For purposes of the preceding sentence, the
term “affiliates” includes both governmental entities and commer-
cial entities that are controlled in fact by controlled countries. The
authority contained in this subsection shall be exercised by the Sec-
retary, in consultation with the Secretary of Defense, and such
other departments and agencies as the Secretary considers appro-
priate, and shall be implemented by means of export licenses de-
scribed in section 4(a) of this Act.

(2) Whenever the Secretary makes any revision with respect to
any goods or technology, or with respect to the countries or destina-
tions, affected by export controls imposed under this section, the
Secretary shall publish in the Federal Register a notice of such re-
vision and shall specify in such notice that the revision relates to
controls imposed under the authority contained in this section.

(3) In issuing regulations to carry out this section, particular
attention shall be given to the difficulty of devising effective safe-
guards to prevent a country that poses a threat to the security of
the United States from diverting critical technologies to military
use, the difficulty of devising effective safeguards to protect critical
goods, and the need to take the effective measures to prevent the
reexport of critical technologies from other countries to countries
that pose a threat to the security of the United States.

(4)(A) No authority or permission may be required under this
section to reexport any goods or technology subject to the jurisdic-
tion of the United States to any country which maintains export
controls on such goods or technology cooperatively with the United
States pursuant to the agreement of the group known as the Co-
ordinating Committee, or pursuant to an agreement described in
subsection (k) of this section. The Secretary may require any per-
son reexporting any goods or technology under this subparagraph
to notify the Secretary of such reexports.

(B) Notwithstanding subparagraph (A), the Secretary may re-
quire authority or permission to reexport the following:

(i) supercomputers;
(ii) goods or technology for sensitive nuclear uses (as de-
fined by the Secretary);

550 U.S.C. App. 2404.
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(iii) devices for surreptitious interception of wire or oral
communications; and

(iv) goods or technology intended for such end users as the
Secretary may specify by regulation.

(5)(A) Except as provided in subparagraph (B), no authority or
permission may be required under this section to reexport any
goods or technology subject to the jurisdiction of the United States
from any country when the goods or technology to be reexported
are incorporated in another good and—

(1) the value of the controlled United States content of that
other good is 25 percent or less of the total value of the good,
or

(i1) the export of the goods or technology to a controlled
country would require only notification of the participating
governments of the Coordinating Committee.

For purposes of this paragraph, the “controlled United States con-
tent” of a good means those goods or technology subject to the ju-
risdiction of the United States which are incorporated in the good,
if the export of those goods or technology from the United States
to a country, at the time that the good is exported to that country,
would require a validated license.

(B) The Secretary may by regulation provide that subpara-
graph (A) does not apply to the reexport of a supercomputer which
contains goods or technology subject to the jurisdiction of the
United States.

(6) Not later than 90 days after the date of the enactment of
this paragraph, the Secretary shall issue regulations to carry out
paragraphs (4) and (5). Such regulations shall define the term
“supercomputer” for purposes of those paragraphs.

(b) Poricy TOWARD INDIVIDUAL COUNTRIES.—(1) In admin-
istering export controls for national security purposes under this
section, the President shall establish as a list of controlled coun-
tries those countries set forth in section 620(f) of the Foreign As-
sistance Act of 1961, except that the President may add any coun-
try to or remove any country from such list of controlled countries
if he determines that the export of goods or technology to such
country would or would not (as the case may be) make a significant
contribution to the military potential of such country or a combina-
tion of countries which would prove detrimental to the national se-
curity of the United States. In determining whether a country is
added to or removed from the list of controlled countries, the Presi-
dent shall take into account—

(A) the extent to which the country’s policies are adverse
to the national security interests of the United States;

(B) the country’s Communist or non-Communist status;

(C) the present and potential relationship of the country
with the United States;

(D) the present and potential relationship of the country
with countries friendly or hostile to the United States;

(E) the country’s nuclear weapons capability and the coun-
try’s compliance record with respect to multilateral nuclear
weapons agreements to which the United States is a party; and

(F) such other factors as the President considers appro-
priate.
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Nothing in the preceding sentence shall be interpreted to limit the
authority of the President provided in this Act to prohibit or curtail
the export of any goods or technology to any country to which ex-
ports are controlled for national security purposes other than coun-
tries on the list of controlled countries specified in this paragraph.
The President shall review not less frequently than every three
years in the case of controls maintained cooperatively with other
nations, and annually in the case of all other controls, United
States policy toward individual countries to determine whether
such policy is appropriate in light of the factors set forth in this
paragraph.

(2)(A) Except as provided in subparagraph (B), no authority or
permission may be required under this section to export goods or
technology to a country which maintains export controls on such
goods or technology cooperatively with the United States pursuant
to the agreement of the group known as the Coordinating Com-
mittee or pursuant to an agreement described in subsection (k) of
this section, if the export of such goods or technology to the Peo-
ple’s Republic of China or a controlled country on the date of the
enactment of the Export Enhancement Act of 1988 would require
only notification of the participating governments of the Coordi-
nating Committee.

(B)i) The Secretary may require a license for the export of
goods or technology described in subparagraph (A) to such end
users as the Secretary may specify by regulation.

(ii) The Secretary may require any person exporting goods or
technology under this paragraph to notify the Secretary of those ex-
ports.

(C) The Secretary shall, within 3 months after the date of the
enactment of the Export Enhancement Act of 1988, determine
which countries referred to in subparagraph (A) are implementing
an effective export control system consistent with principles agreed
to in the Coordinating Committee, including the following:

(i) national laws providing appropriate civil and criminal
penalties and statutes of limitations sufficient to deter poten-
tial violations;

(ii) a program to evaluate export license applications that
includes sufficient technical expertise to assess the licensing
status of exports and ensure the reliability of end-users;

(iii) an enforcement mechanism that provides authority for
trained enforcement officers to investigate and prevent illegal
exports;

(iv) a system of export control documentation to verify the
movement of goods and technology; and

(v) procedures for the coordination and exchange of infor-
mation concerning violations of the agreement of the Coordi-
nating Committee.

The Secretary shall, at least once each year, review the determina-
tions made under the preceding sentence with respect to all coun-
tries referred to in subparagraph (A). The Secretary may, as appro-
priate, add countries to, or remove countries from, the list of coun-
tries that are implementing an effective export control system in
accordance with this subparagraph. No authority or permission to
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export may be required for the export of goods or technology to a
country on such list.

(3)(A) No authority or permission may be required under this
section to export to any country, other than a controlled country,
any goods or technology if the export of the goods or technology to
controlled countries would require only notification of the partici-
pating governments of the Coordinating Committee.

(B) The Secretary may require any person exporting any goods
or technology under subparagraph (A) to notify the Secretary of
those exports.

(¢) CONTROL LisT.—(1) The Secretary shall establish and main-
tain, as part of the control list, a list of all goods and technology
subject to export controls under this section. Such goods and tech-
nology shall be clearly identified as being subject to controls under
this section.

(2) The Secretary of Defense and other appropriate depart-
ments and agencies shall identify goods and technology for inclu-
sion on the list referred to in paragraph (1). Those items which the
Secretary and the Secretary of Defense concur shall be subject to
export controls under this section shall comprise such list. If the
Secretary and the Secretary of Defense are unable to concur on
such items, as determined by the Secretary, the Secretary of De-
fense may, within 20 days after receiving notification of the Sec-
retary’s determination, refer the matter to the President for resolu-
tion. The Secretary of Defense shall notify the Secretary of any
such referral. The President shall, not later than 20 days after
such referral, notify the Secretary of his determination with respect
to the inclusion of such items on the list. Failure of the Secretary
of Defense to notify the President or the Secretary, or failure of the
President to notify the Secretary, in accordance with this para-
graph, shall be deemed by the Secretary to constitute concurrence
in the implementation of the actions proposed by the Secretary re-
garding the inclusion of such items on the list.

(3) The Secretary shall conduct partial reviews of the list es-
tablished pursuant to this subsection at least once each calendar
quarter in order to carry out the policy set forth in section 3(2)(A)
of this Act and the provisions of this section, and shall promptly
make such revisions of the list as may be necessary after each such
review. Before beginning each quarterly review, the Secretary shall
publish notice of that review in the Federal Register. The Secretary
shall provide a 30-day period during each review for comment and
the submission of data, with or without oral presentation, by inter-
ested Government agencies and other affected or potentially af-
fected parties. After consultation with appropriate Government
agencies, the Secretary shall make a determination of any revisions
in the list within 30 days after the end of the review period. The
concurrence or approval of any other department or agency is not
required before any such revision is made. The Secretary shall pub-
lish in the Federal Register any revisions in the list, with an expla-
nation of the reasons for the revisions. The Secretary shall use the
data developed from each review in formulating United States pro-
posals relating to multilateral export controls in the group known
as the Coordinating Committee. The Secretary shall further assess,
as part of each review, the availability from sources outside the
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United States of goods and technology comparable to those subject
to export controls imposed under this section. All goods and tech-
nology on the list shall be reviewed at least once each year. The
provisions of this paragraph apply to revisions of the list which
consist of removing items from the list or making changes in cat-
egories of, or other specifications in, items on the list.

(4) The appropriate technical advisory committee appointed
under subsection (h) of this section shall be consulted by the Sec-
retary with respect to changes, pursuant to paragraph (2) or (3), in
the list established pursuant to this subsection, and such technical
advisory committee may submit recommendations to the Secretary
with respect to such changes. The Secretary shall consider the rec-
ommendations of the technical advisory committee and shall inform
the committee of the disposition of its recommendations.

(5)(A) Not later than 6 months after the date of the enactment
of this paragraph, the following shall no longer be subject to export
controls under this section:

(i) All goods or technology the export of which to controlled
countries on the date of the enactment of the Export Enhance-
ment Act of 1988 would require only notification of the partici-
pating governments of the Coordinating Committee, except for
those goods or technology on which the Coordinating Com-
mittee agrees to maintain such notification requirement.

(i1) All medical instruments and equipment, subject to the
provisions of subsection (m) of this section.

(B) The Secretary shall submit to the Congress annually a re-
port setting forth the goods and technology from which export con-
trols have been removed under this paragraph.”.

(6)(A) Notwithstanding subsection (f) or (h)(6) of this section,
any export control imposed under this section which is maintained
unilaterally by the United States shall expire 6 months after the
date of the enactment of this paragraph, or 6 months after the ex-
port control is imposed, whichever date is later, except that—

(i) any such export controls on those goods or technology
for which a determination of the Secretary that there is no for-
eign availability has been made under subsection (f) or (h)(6)
of this section before the end of the applicable 6-month period
and is in effect may be renewed for periods of not more than
6 months each, and

(ii) any such export controls on those goods or technology
with respect to which the President, by the end of the applica-
ble 6-month period, is actively pursuing negotiations with
other countries to achieve multilateral export controls on those
goods or technology may be renewed for 2 periods of not more
than 6 months each.

(B) Export controls on goods or technology described in clause
(i) or (ii) of subparagraph (A) may be renewed only if, before each
renewal, the President submits to the Congress a report setting
forth all the controls being renewed and stating the specific reasons
for such renewal.

(7) Notwithstanding any other provision of this subsection,
after 1 year has elapsed since the last review in the Federal Reg-
ister on any item within a category on the control list the export
of which to the People’s Republic of China would require only noti-
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fication of the members of the group known as the Coordinating
Committee, an export license applicant may file an allegation with
the Secretary that such item has not been so reviewed within such
1-year period. Within 90 days after receipt of such allegation, the
Secretary—
(A) shall determine the truth of the allegation;
(B) shall, if the allegation is confirmed, commence and
complete the review of the item; and
(C) shall, pursuant to such review, submit a finding for
publication in the Federal Register.
In such finding, the Secretary shall identify those goods or tech-
nology which shall remain on the control list and those goods or
technology which shall be removed from the control list. If such re-
view and submission for publication are not completed within that
90-day period, the goods or technology encompassed by such item
shall immediately be removed from the control list.

(d) MILITARILY CRITICAL TECHNOLOGIES.—(1) The Secretary, in
consultation with the Secretary of Defense, shall review and revise
the list established pursuant to subsection (c), as prescribed in
paragraph (3) of such subsection, for the purpose of insuring that
export controls imposed under this section cover and (to the max-
imum extent consistent with the purposes of this Act) are limited
to militarily critical goods and technologies and the mechanisms
through which such goods and technologies may be effectively
transferred.

(2) The Secretary of Defense shall bear primary responsibility
for developing a list of militarily critical technologies. In developing
such list, primary emphasis shall be given to—

(A) arrays of design and manufacturing know-how,
(B) keystone manufacturing, inspection, and test equip-
ment,
(C) goods accompanied by sophisticated operation, applica-
tion, or maintenance know-how; and
(D) keystone equipment with would reveal or give insight
into the design and manufacture of a United States military
system,
which are not possessed by, or available in fact from sources out-
side the United States to, controlled countries and which, if ex-
ported, would permit a significant advance in a military system of
any such country.

(8) The list referred to in paragraph (2) shall be sufficiently
specific to guide the determinations of any official exercising export
licensing responsibilities under this Act.

(4) The Secretary and the Secretary of Defense shall integrate
items on the list of militarily critical technologies into the control
list in accordance with the requirements of subsection (c) of this
section. The integration of items on the list of militarily critical
technologies into the control list shall proceed with all deliberate
speed. Any disagreement between the Secretary and the Secretary
of Defense regarding the integration of an item on the list of mili-
tarily critical technologies into the control list shall be resolved by
the President. Except in the case of a good or technology for which
a validated license may be required under subsection (f)(4) or (h)(6)
of this section, a good or technology shall be included on the control



August 6, 2010

15 EXPORT ADMINISTRATION ACT OF 1979 Sec. 5

list only if the Secretary finds that controlled countries do not pos-
sess that good or technology, or a functionally equivalent good or
technology, and the good or technology or functionally equivalent
good or technology, is not available in fact to a controlled country
from sources outside the United States in sufficient quantity and
of comparable quality so that the requirement of a validated license
for the export of such good or technology is or would be ineffective
in achieving the purpose set forth in subsection (a) of this section.
The Secretary and the Secretary of Defense shall jointly submit a
report to the Congress, not later than 1 year after the date of the
enactment of the Export Administration Amendments Act of 1985,
on actions taken to carry out this paragraph. For the purposes of
this paragraph, assessment of whether a good or technology is
functionally equivalent shall include consideration of the factors de-
scribed in subsection (f)(3) of this section.

(5) The Secretary of Defense shall establish a procedure for re-
viewing the goods and technology on the list of militarily critical
technologies on an ongoing basis for the purpose of removing from
the list of militarily critical technologies any goods or technology
that are no longer militarily critical. The Secretary of Defense may
add to the list of militarily critical technologies and good or tech-
nology that the Secrtary of Defense determines is militarily critical,
consistent with the provisions of paragraph (2) of this subsection.
If the Secretary and the Secretary of Defense disagree as to wheth-
er any change in the list of militarily critical technologies by the
addition or removal of a good or technology should also be made
in the control list, consistent with the provisions of the fourth sen-
tence of paragraph (4) of this subsection, the President shall re-
solve the disagreement.

(6) The establishment of adequate export controls for militarily
critical technology and keystone equipment shall be accompanied
by suitable reductions in the controls on the products of that tech-
nology and equipment.

(7) The Secretary of Defense shall, not later than 1 year after
the date of the enactment of the Export Administration Amend-
ments Act of 1985, report to the Congress on efforts by the Depart-
ment of Defense to assess the impact that the transfer of goods or
technology on the list of militarily critical technologies to controlled
countries has had or will have on the military capabilities of those
countries.

(e) ExPORT LICENSES.—(1) The Congress finds that the effec-
tiveness and efficiency of the process of making export licensing de-
terminations under this section is severely hampered by the large
volumne of validated export license applications required to be sub-
mitted under this Act. Accordingly, it is the intent of Congress in
this subsection to encourage the use of the multiple validated ex-
port licenses described in section 4(a)(2) of this Act in lieu of indi-
vidual validated licenses.

(2) To the maximum extent practicable, consistent with the na-
tional security of the United States, the Secretary shall require a
validated license under this section for the export of goods or tech-
nology only if—

(A) the export of such goods or technology is restricted pur-
suant to a multilateral agreement, formal or informal, to which
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the United States is a party and, under the terms of such mul-

tilateral agreement, such export requires the specific approval

of the parties to such multilateral agreement;

(B) with respect to such goods or technology, other nations
do not possess capabilities comparable to those possessed by
the United States; or

(C) the United States is seeking the agreement of other
suppliers to apply comparable controls to such goods or tech-
nology and, in the judgment of the Secretary, United States ex-
port controls on such goods or technology, by means of such li-
cense, are necessary pending the conclusion of such agreement.
(3) The Secretary, subject to the provisions of subsection (1) of

this section, shall not require an individual validated export license
for replacement parts which are exported to replace on a one-for-
one basis parts that were in a good that has been lawfully exported
from the United States.

(4) The Secretary shall periodically review the procedures with
respect to the multiple validated export licenses, taking appro-
priate action to increase their utilization by reducing qualification
requirements or lowering minimum thresholds, to combine proce-
dures which overlap, and to eliminate those procedures which ap-
pear to be of marginal utility.

(5) The export of goods subject to export controls under this
section shall be eligible, at the discretion of the Secretary, for a dis-
tribution license and other licenses authorizing multiple exports of
goods, in accordance with section 4(a)(2) of this Act. The export of
technology and related goods subject to export controls under this
section shall be eligible for a comprehensive operations license in
accordance with section 4(a)(2)(B) of this Act.

(6) Any application for a license for the export to the People’s
Republic of China of any good on which export controls are in effect
under this section, without regard to the technical specifications of
the good, for the purpose of demonstration or exhibition at a trade
show shall carry a presumption of approval if—

(A) the United States exporter retains title to the good
during the entire period in which the good is in the People’s
Republic of China; and

(B) the exporter removes the good from the People’s Re-
p}lllblic of China no later than at the conclusion of the trade
show.

(f) FOREIGN AVAILABILITY.—

(1) FOREIGN AVAILABILITY TO CONTROLLED COUNTRIES.—(A)
The Secretary, in consultation with the Secretary of Defense
and other appropriate Government agencies and with appro-
priate technical advisory committees established pursuant to
subsection (h) of this section, shall review, on a continuing
basis, the availability to controlled countries, from sources out-
side the United States, including countries which participate
with the United States in multilateral export controls, of any
goods or technology the export of which requires a validated li-
cense under this section. In any case in which the Secretary
determines, in accordance with procedures and criteria which
the Secretary shall by regulation establish, that any such
goods or technology are available in fact to controlled countries
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from such sources in sufficient quantity and of comparable
quality so that the requirement of a validated license for the
export of such goods or technology is or would be ineffective in
achieving the purpose set forth in subsection (a) of this section,
the Secretary may not, after the determination is made, re-
quire a validated license for the export of such goods or tech-
nology during the period of such foreign availability, unless the
President determines that the absence of export controls under
this section on the goods or technology would prove detri-
mental to the national security of the United States. In any
case in which the President determines under this paragraph
that export controls under this section must be maintained
notwithstanding foreign availability, the Secretary shall pub-
lish that determination, together with a concise statement of
its basis and the estimated economic impact of the decision.

(B) The Secretary shall approve any application for a vali-
dated license which is required under this section for the ex-
port of any goods or technology to a controlled country and
which meets all other requirements for such an application, if
the Secretary determines that such goods or technology will, if
the license is denied, be available in fact to such country from
sources outside the United States, including countries which
participate with the United States in multilateral export con-
trols, in sufficient quantity and of comparable quality so that
denial of the license would be ineffective in achieving the pur-
pose set forth in subsection (a) of this section, unless the Presi-
dent determines that approving the license application would
prove detrimental to the national security of the United States.
In any case in which the Secretary makes a determination of
foreign availability under this subparagraph with respect to
any goods or technology, the Secretary shall determine wheth-
er a determination of foreign availability under subparagraph
(A) with respect to such goods or technology is warranted.

(2) FOREIGN AVAILABILITY TO OTHER THAN CONTROLLED
COUNTRIES.—(A) The Secretary shall review, on a continuing
basis, the availability to countries other than controlled coun-
tries, from sources outside the United States, of any goods or
technology the export of which requires a validated license
under this section. If the Secretary determines, in accordance
with procedures which the Secretary shall establish, that any
goods or technology in sufficient quantity and of comparable
quality are available in fact from sources outside the United
States (other than availability under license from a country
which maintains export controls on such goods or technology
cooperatively with the United States pursuant to the agree-
ment of the group known as the Coordinating Committee or
pursuant to an agreement described in subsection (k) of this
section), the Secretary may not, after the determination is
made and during the period of such foreign availability, re-
quire a validated license for the export of such goods or tech-
nology to any country (other than a controlled country) to
which the country from which the goods or technology is avail-
able does not place controls on the export of such goods or tech-
nology. The requirement with respect to a validated license in
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the preceding sentence shall not apply if the President deter-
mines that the absence of export controls under this section on
the goods or technology would prove detrimental to the na-
tional security of the United States. In any case in which the
President determines under this paragraph that export con-
trols under this section must be maintained notwithstanding
foreign availability, the Secretary shall publish that determina-
tion, together with a concise statement of its basis and the esti-
mated economic impact of the decision.

(B) The Secretary shall approve any application for a vali-
dated license which is required under this section for the ex-
port of any goods or technology to a country (other than a con-
trolled country) and which meets all other requirements for
such an application, if the Secretary determines that such
goods or technology are available from foreign sources to that
country under the criteria established in subparagraph (A), un-
less the President determines that approving the license appli-
cation would prove detrimental to the national security of the
United States. In any case in which the Secretary makes a de-
termination of foreign availability under this subparagraph
with respect to any goods or technology, the Secretary shall de-
termine whether a determination of foreign availability under
subparagraph (A) with respect to such goods or technology is
warranted.

(3) PROCEDURES FOR MAKING DETERMINATIONS.—(A) The
Secretary shall make a foreign availability determination
under paragraph (1) or (2) on the Secretary’s own initiative or
upon receipt of an allegation from an export license applicant
that such availability exists. In making any such determina-
tion, the Secretary shall accept the representations of appli-
cants made in writing and supported by reasonable evidence,
unless such representations are contradicted by reliable evi-
dence, including scientific or physical examination, expert opin-
ion based upon adequate factual information, or intelligence in-
formation. In making determinations of foreign availability,
the Secretary may consider such factors as cost, reliability, the
availability and reliability of spare parts and the cost and qual-
ity thereof, maintenance programs, durability, quality of end
products produced by the item proposed for export, and scale
of production. For purposes of this subparagraph, “evidence”
may include such items as foreign manufacturers’ catalogues,
brochures, or operations or maintenance manuals, articles from
reputable trade publications, photographs, and depositions
based upon eyewitness accounts.

(B) In a case in which an allegation is received from an ex-
port license applicant, the Secretary shall, upon receipt of the
allegation, submit for publication in the Federal Register no-
tice of such receipt. Within 4 months after receipt of the allega-
tion, the Secretary shall determine whether the foreign avail-
ability exists, and shall so notify the applicant. If the Secretary
has determined that the foreign availability exists, the Sec-
retary shall, upon making such determination, submit the de-
termination for review to other departments and agencies as
the Secretary considers appropriate. The Secretary’s deter-
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mination of foreign availability does not require the concur-
rence or approval of any official, department, or agency to
which such a determination is submitted. Not later than 1
month after the Secretary makes the determination, the Sec-
retary shall respond in writing to the applicant and submit for
publication in the Federal Register, that—

(i) the foreign availability does exist and—

(I) the requirement of a validated license has been
removed,

(IT) the President has determined that export con-
trols under this section must be maintained notwith-
standing the foreign availability and the applicable
steps are being taken under paragraph (4), or

(ITI) in the case of a foreign availability deter-
mination under paragraph (1), the foreign availability
determination will be submitted to a multilateral re-
view process in accordance with the agreement of the
Coordinating Committee for a period of not more than
4 months beginning on the date of the publication; or
(ii) the foreign availability does not exist.

In any case in which the submission for publication is not
made within the time period specified in the preceding sen-
tence, the Secretary may not thereafter require a license for
the export of the goods or technology with respect to which the
foreign availability allegation was made. In the case of a for-
eign availability determination under paragraph (1) to which
clause (i)(IIT) applies, no license for such export may be re-
quired after the end of the 9-month period beginning on the
date on which the allegation is received.

(4) NEGOTIATIONS TO ELIMINATE FOREIGN AVAILABILITY.—
(A) In any case in which export controls are maintained under
this section notwithstanding foreign availability, on account of
a determination by the President that the absence of the con-
trols would prove detrimental to the national security of the
United States, the President shall actively pursue negotiations
with the governments of the appropriate foreign countries for
the purpose of eliminating such availability. No later than the
commencement of such negotiations, the President shall notify
in writing the Committee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Foreign Affairs of the
House of Representatives that he has begun such negotiations
and why he believes it is important to national security that
expor(tlz controls on the goods or technology involved be main-
tained.

(B) If, within 6 months after the President’s determination
that export controls be maintained, the foreign availability has
not been eliminated, the Secretary may not, after the end of
that 6-month period, require a validated license for the export
of the goods or technology involved. The President may extend
the 6-month period described in the preceding sentence for an
additional period of 12 months if the President certifies to the
Congress that the negotiations involved are progressing and
that the absence of the export controls involved would prove
detrimental to the national security of the United States.
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Whenever the President has reason to believe that goods or
technology subject to export controls for national security pur-
poses by the United States may become available from other
countries to controlled countries and that such availability can
be prevented or eliminated by means of negotiations with such
other countries, the President shall promptly initiate negotia-
tions with the governments of such other countries to prevent
such foreign availability.

(C) After an agreement is reached with a country pursuant
to negotiations under this paragraph to eliminate or prevent
foreign availability of goods or technology, the Secretary may
not require a validated license for the export of such goods or
technology to that country.

(5) EXPEDITED LICENSES FOR ITEMS AVAILABLE TO COUN-
TRIES OTHER THAN CONTROLLED COUNTRIES.—(A) In any case in
which the Secretary finds that any goods or technology from
foreign sources is of similar quality to goods or technology the
export of which requires a validated license under this section
and is available to a country other than a controlled country
without effective restrictions, the Secretary shall designate
such goods or technology as eligible for export to such country
under this paragraph.

(B) In the case of goods or technology designated under
subparagraph (A), then 20 working days after the date of for-
mal filing with the Secretary of an individual validated license
application for the export of those goods or technology to an eli-
gible country, a license for the transaction specified in the ap-
plication shall become valid and effective and the goods or
technology are authorized for export pursuant to such license
unless the license has been denied by the Secretary on account
of an inappropriate end user. The Secretary may extend the
20-day period provided in the preceding sentence for an addi-
tional period of 15 days if the Secretary requires additional
time to consider the application and so notifies the applicant.

(C) The Secretary may make a foreign availability deter-
mination under subparagraph (A) on the Secretary’s own ini-
tiative, upon receipt of an allegation from an export license ap-
plicant that such availability exists, or upon the submission of
a certification by a technical advisory committee of appropriate
jurisdiction that such availability exists. Upon receipt of such
an allegation or certification, the Secretary shall publish notice
of such allegation or certification in the Federal Register and
shall make the foreign availability determination within 30
days after such receipt and publish the determination in the
Federal Register. In the case of the failure of the Secretary to
make and publish such determination within that 30-day pe-
riod, the goods or technology involved shall be deemed to be
designated as eligible for export to the country or countries in-
volved, for purposes of subparagraph (B).

(D) The provisions of paragraphs (1), (2), (3), and (4) do not
apply with respect to determinations of foreign availability
under this paragraph.

(6) OFFICE OF FOREIGN AVAILABILITY.—The Secretary shall
establish in the Department of Commerce an Office of Foreign
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Availability, which shall be under the direction of the Under
Secretary of Commerce for Export Administration. The Office
shall be responsible for gathering and analyzing all the nec-
essary information in order for the Secretary to make deter-
minations of foreign availability under this Act. The Secretary
shall make available to the Committee on Foreign Affairs of
the House of Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate at the end of each
6-month period during a fiscal year information on the oper-
ations of the Office, and on improvements in the Government’s
ability to assess foreign availability, during that 6-month pe-
riod, including information on the training of personnel, the
use of computers, and the use of Commercial Service Officers
of the United States and Foreign Commercial Service. Such in-
formation shall also include a description of representative de-
terminations made under this Act during that 6-month period
that foreign availability did or did not exist (as the case may
be), together with an explanation of such determinations.

(7) SHARING OF INFORMATION.—Each department or agency
of the United States, including any intelligence agency, and all
contractors with any such department or agency, shall, upon
the request of the Secretary and consistent with the protection
of intelligence sources and methods, furnish information to the
Office of Foreign Availability concerning foreign availability of
goods and technology subject to export controls under this Act.
Each such department or agency shall allow the Office of For-
eign Availability access to any information from a laboratory or
other facility within such department or agency.

(8) REMOVAL OF CONTROLS ON LESS SOPHISTICATED GOODS
OR TECHNOLOGY.—In any case in which Secretary may not,
pursuant to paragraph (1), (2), (3), or (4) of this subsection or
paragraph (6) of subsection (h) of this section, require a vali-
dated license for the export of goods or technology, then the
Secretary may not require a validated license for the export of
any similar goods or technology whose function, technological
approach, performance thresholds, and other attributes that
form the basis for export controls under this section do not ex-
ceed the technical parameters of the goods or technology from
which the validated license requirement is removed under the
applicable paragraph.

(9) NOTICE OF ALL FOREIGN AVAILABILITY ASSESSMENTS.—
Whenever the Secretary undertakes a foreign availability as-
sessment under this subsection or subsection (h)(6), the Sec-
retary shall publish notice of such assessment in the Federal
Register.

(10) AVAILABILITY DEFINED.—For purposes of this sub-
section and subsections (f) and (h), the term “available in fact
to controlled countries” includes production or availability of
any goods or technology in any country—

(A) from which the goods or technology is not re-
stricted for export to any controlled country; or

(B) in which such export restrictions are determined
by the Secretary to be ineffective.
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For purposes of subparagraph (B), the mere inclusion of goods
or technology on a list of goods or technology subject to bilat-
eral or multilateral national security export controls shall not
alone constitute credible evidence that a country provides an
effective means of controlling the export of such goods or tech-
nology to controlled countries.

(g) INDEXING.—(1) In order to ensure that requirements for
validated licenses and other licenses authorizing multiple exports
are periodically removed as goods or technology subject to such re-
quirements becomes obsolete with respect to the national security
of the United States, regulations issued by the Secretary may,
where appropriate, provide for annual increases in the performance
levels of goods or technology subject to any such licensing require-
ment. The regulations issued by the Secretary shall establish as
one criterion for the removal of goods or technology from such li-
cense requirements the anticipated needs of the military of con-
trolled countries. Any such goods or technology which no longer
meets the performance levels established by the regulations shall
be removed from the list established pursuant to subsection (c) of
this section unless, under such exceptions and under such proce-
dures as the Secretary shall prescribe, any other department or
agency of the United States objects to such removal and the Sec-
retary determines, on the basis of such objection, that the goods or
technology shall not be removed from the list. The Secretary shall
also consider, where appropriate, removing site visitation require-
ments for goods and technology which are removed from the list
unless objections described in this subsection are raised.

(2)(A) In carrying out this subsection, the Secretary shall con-
duct annual reviews of the performance levels of goods or tech-
nology—

(i) which are eligible for export under a distribution li-
cense,

(i1) below which exports to the People’s Republic of China
require only notification of the governments participating in
the group known as the Coordinating Committee, and

(iii) below which no authority or permission to export may
be required under subsection (b)(2) or (b)(3) of this section.

The Secretary shall make appropriate adjustments to such per-
formance levels based on these reviews.

(B) In any case in which the Secretary receives a request
which—

(i) is to revise the qualification requirements or minimum
thresholds of any goods eligible for export under a distribution
license, and

(ii) is made by an exporter of such goods, representatives
of an industry which produces such goods, or a technical advi-
sory committee established under subsection (h) of this section,

the Secretary, after consulting with other appropriate Government
agencies and technical advisory committees established under sub-
section (h) of this section, shall determine whether to make such
revision, or some other appropriate revision, in such qualification
requirements or minimum thresholds. In making this determina-
tion, the Secretary shall take into account the availability of the
goods from sources outside the United States. The Secretary shall
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make a determination on a request made under this subparagraph
within 90 days after the date on which the request is filed. If the
Secretary’s determination pursuant to such a request is to make a
revision, such revision shall be implemented within 120 days after
the date on which the request is filed and shall be published in the
Federal Register.

(h) TECHNICAL ADVISORY COMMITTEES.—(1) Upon written re-
quest by representatives of a substantial segment of any industry
which produces any goods or technology subject to export controls
under this section or being considered for such controls because of
their significance to the national security of the United States, the
Secretary shall appoint a technical advisory committee for any such
goods or technology which the Secretary determines are difficult to
evaluate because of questions concerning technical matters, world-
wide availability, and actual utilization of production and tech-
nology, or licensing procedures. Each such committee shall consist
of representatives of United States industry and Government, in-
cluding the Departments of Commerce, Defense, and State, the in-
telligence community, and, in the discretion of the Secretary, other
Government departments and agencies. No person serving on any
such committee who is a representative of industry shall serve on
such committee for more than four consecutive years.

(2) Technical advisory committees established under paragraph
(1) shall advise and assist the Secretary, the Secretary of Defense,
and any other department, agency, or official of the Government of
the United States to which the President delegates authority under
this Act, with respect to actions designed to carry out the policy set
forth in section 3(2)(A) of this Act. Such committees, where they
have expertise in such matters, shall be consulted with respect to
questions involving (A) technical matters, (B) worldwide avail-
ability and actual utilization of production technology, (C) licensing
procedures which affect the level of export controls applicable to
any goods or technology, (D) revisions of the control list (as pro-
vided in subsection (c)(4)), including proposed revisions of multilat-
eral controls in which the United States participates, (E) the
issuance of regulations, and (F) any other questions relating to ac-
tions designed to carry out the policy set forth in section 3(2)(A) of
this Act. Nothing in this subsection shall prevent the Secretary or
the Secretary of Defense from consulting, at any time, with any
person representing industry or the general public, regardless of
whether such person is a member of a technical advisory com-
mittee. Members of the public shall be given a reasonable oppor-
tunity, pursuant to regulations prescribed by the Secretary, to
present evidence to such committees.

(8) Upon request of any member of any such committee, the
Secretary may, if the Secretary determines it appropriate, reim-
burse such member for travel, subsistence, and other necessary ex-
penses incurred by such member in connection with the duties of
such member.

(4) Each such committee shall elect a chairman, and shall meet
at least every three months at the call of the chairman, unless the
chairman determines, in consultation with the other members of
the committee, that such a meeting is not necessary to achieve the
purposes of this subsection. Each such committee shall be termi-
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nated after a period of 2 years, unless extended by the Secretary
for additional periods of 2 years. The Secretary shall consult each
such committee with respect to such termination or extension of
that committee.

(5) To facilitate the work of the technical advisory committees,
the Secretary, in conjunction with other departments and agencies
participating in the administration of this Act, shall disclose to
each such committee adequate information, consistent with na-
tional security, pertaining to the reasons for the export controls
which are in effect or contemplated for the goods or technology
with respect to which that committee furnishes advice.

(6) Whenever a technical advisory committee certifies to the
Secretary that goods or technology with respect to which such com-
mittee was appointed have become available in fact, to controlled
countries, from sources outside the United States, including coun-
tries which participate with the United States in multilateral ex-
port controls, in sufficient quantity and of comparable quality so
that requiring a validated license for the export of such goods or
technology would be ineffective in achieving the purpose set forth
in subsection (a) of this section, the technical advisory committee
shall submit that certification to the Congress at the same time the
certification is made to the Secretary, together with the documenta-
tion for the certification. The Secretary shall investigate the foreign
availability so certified and, not later than 90 days after the certifi-
cation is made, shall submit a report to the technical advisory com-
mittee and the Congress stating that—

(A) the Secretary has removed the requirement of a vali-
dated license for the export of the goods or technology, on ac-
count of the foreign availability,

(B) the Secretary has recommended to the President that
negotiations be conducted to eliminate the foreign availability,
or

(C) the Secretary has determined on the basis of the inves-
tigation that the foreign availability does not exist.

To the extent necessary, the report may be submitted on a classi-
fied basis. In any case in which the Secretary has recommended to
the President that negotiations be conducted to eliminate the for-
eign availability, the President shall actively pursue such negotia-
tions with the governments of the appropriate foreign countries. If,
within 6 months after the Secretary submits such report to the
Congress, the foreign availability has not been eliminated, the Sec-
retary may not, after the end of that 6-month period, require a
validated license for the export of the goods or technology involved.
The President may extend the 6-month period described in the pre-
ceding sentence for an additional period of 12 months if the Presi-
dent certifies to the Congress that the negotiations involved are
progressing and that the absence of the export control involved
would prove detrimental to the national security of the United
States. After an agreement is reached with a country pursuant to
negotiations under this paragraph to eliminate foreign availability
of goods or technology, the Secretary may not require a validated
license for the export of such goods or technology to that country.

(1) MULTILATERAL EXPORT CONTROLS.—Recognizing the ineffec-

tiveness of unilateral controls and the importance of uniform en-
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forcement measures to the effectiveness of multilateral controls,
the President shall enter into negotiations with the governments
participating in the group known as the Coordinating Committee
(hereinafter in this subsection referred to as the “Committee”) with
a view toward accomplishing the following objectives:

(1) Enhanced public understanding of the Committee’s
purpose and procedures, including publication of the list of
items controlled for export by agreement of the Committee, to-
gether with all notes, understandings, and other aspects of
such agreement of the Committee, and all changes thereto.

(2) Periodic meetings of high-level representatives of par-
ticipating governments for the purpose of coordinating export
control policies and issuing policy guidance to the Committee.

(3) Strengthened legal basis for each government’s export
control system, including, as appropriate, increased penalties
and statutes of limitations.

(4) Harmonization of export control documentation by the
participating governments to verify the movement of goods and
technology subject to controls by the Committee.

(5) Improved procedures for coordination and exchange of
information concerning violations of the agreement of the Com-
mittee.

(6) Procedures for effective implementation of the agree-
ment through uniform and consistent interpretations of export
controls agreed to by the governments participating in the
Committee.

(7) Coordination of national licensing and enforcement ef-
forts by governments participating in the Committee, including
sufficient technical expertise to assess the licensing status of
exports and to ensure end-use verification.

(8) More effective procedures for enforcing export controls,
including adequate training, resources, and authority for en-
forcement officers to investigate and prevent illegal exports.

(9) Agreement to provide adequate resources to enhance
the functioning of individual national export control systems
and of the Committee.

(10) Improved enforcement and compliance with the agree-
ment through elimination of unnecessary export controls and
maintenance of an effective control list.

(11) Agreement to enhance cooperation among members of
the Committee in obtaining the agreement of governments out-
side the Committee to restrict the export of goods and tech-
nology on the International Control List, to establish an ongo-
ing mechanism in the Committee to coordinate planning and
implementation of export control measures related to such
agreements, and to remove items from the International Con-
trol List if such items continue to be available to controlled
countries or if the control of the items no longer serves the
common strategic objectives of the members of the Committee.

For purposes of reviews of the International Control List, the Presi-
dent may include as advisors of the United States delegation to the
Committee representatives of industry who are knowledgeable with
respect to the items being reviewed.
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(j) COMMERCIAL AGREEMENTS WITH CERTAIN COUNTRIES.—(1)
Any United States firm, enterprise, or other nongovernmental enti-
ty which enters into an agreement with any agency of the govern-
ment of a controlled country, that calls for the encouragement of
technical cooperation and that is intended to result in the export
from the United States to the other party of unpublished technical
data of United States origin, shall report to the Secretary the
agreement with such agency in sufficient detail.

(2) The provisions of paragraph (1) shall not apply to colleges,
universities, or other educational institutions.

(k) NEGOTIATIONS WITH OTHER COUNTRIES.—The Secretary of
State in consultation with the Secretary of Defense, the Secretary
of Commerce, and the heads of other appropriate departments and
agencies, shall be responsible for conducting negotiations with
other countries, including those countries not participating in the
group known as the Coordinating Committee, regarding their co-
operation in restricting the export of goods and technology in order
to carry out the policy set forth in section 3(9) of this Act, as au-
thorized by subsection (a) of this section, including negotiations
with respect to which goods and technology should be subject to
multilaterally agreed export restrictions and what conditions
should apply for exceptions from those restrictions. In cases where
such negotiations produce agreements on export restrictions com-
parable in practice to those maintained by the Coordinating Com-
mittee, the Secretary shall treat exports, whether by individual or
multiple licenses, to countries party to such agreements in the
same manner as exports to members of the Coordinating Com-
mittee are treated, including the same manner as exports are treat-
ed under subsection (b)(2) of this section and section 10(o0) of this
Act.

(1) DIvERSION OF CONTROLLED GOODS OR TECHNOLOGY.—(1)
Whenever there is reliable evidence, as determined by the Sec-
retary, that goods or technology which were exported subject to na-
tional security controls under this section to a controlled country
have been diverted to an unauthorized use or consignee in violation
of the conditions of an export license, the Secretary for as long as
that diversion continues—

(A) shall deny all further exports, to or by the party or
parties responsible for that diversion or who conspired in that
diversion, of any goods or technology subject to national secu-
rity controls under this section, regardless of whether such
goods or technology are available from sources outside the
United States; and

(B) may take such additional actions under this Act with
respect to the party or parties referred to in subparagraph (A)
as the Secretary determines are appropriate in the cir-
cumstances to deter the further unauthorized use of the pre-
viously exported goods or technology.

(2) As used in this subsection, the term “unauthorized use”
means the use of United States goods or technology in the design,
production, or maintenance of any item on the United States Muni-
tions List, or the military use of any item on the International Con-
trol List of the Coordinating Committee.
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(m) GooDsS CONTAINING CONTROLLED PARTS AND COMPO-
NENTS.—Export controls may not be imposed under this section, or
under any other provision of law, on a good solely on the basis that
the good contains parts or components subject to export controls
under this section if such parts or components—

(1) are essential to the functioning of the good,
(2) are customarily included in sales of the good in coun-
tries other than controlled countries, and
d(3) comprise 25 percent or less of the total value of the
good,
unless the good itself, if exported, would by virtue of the functional
characteristics of the good as a whole make a significant contribu-
tion to the military potential of a controlled country which would
prove detrimental to the national security of the United States.

(n) SECURITY MEASURES.—The Secretary and the Commis-
sioner of Customs, consistent with their authorities under section
12(a) of this Act, and in consultation with the Director of the Fed-
eral Bureau of Investigation, shall provide advice and technical as-
sistance to persons engaged in the manufacture or handling of
goods or technology subject to export controls under this section to
develop security systems to prevent violations or evasions of those
export controls.

(0) RECORDKEEPING.—The Secretary, the Secretary of Defense,
and any other department or agency consulted in connection with
a license application under this Act or a revision of a list of goods
or technology subject to export controls under this Act, shall make
and keep records of their respective advice, recommendations, or
decisions in connection with any such license application or revi-
sion, including the factual and analytical basis of the advice, rec-
ommendations, or decisions.

(p) NATIONAL SECURITY CONTROL OFFICE.—To assist in car-
rying out the policy and other authorities and responsibilities of
the Secretary of Defense under this section, there is established in
the Department of Defense a National Security Control Office
under the direction of the Under Secretary of Defense Policy. The
Secretary of Defense may delegate to that office such of those au-
thorities and responsibilities, together with such ancillary func-
tions, as the Secretary of Defense considers appropriate.

(q) EXCLUSION FOR AGRICULTURAL COMMODITIES.—This section
does not authorize export controls on agricultural commodities, in-
cluding fats, oils, and animal hides and skins.

FOREIGN POLICY CONTROLS

SEC. 6.6 (a) AUTHORITY.—(1) In order to carry out the policy
set forth in paragraph (2)(B), (7), (8), or (13) of section 3 of this Act,
the President may prohibit or curtail the exportation of any goods,
technology, or other information subject to the jurisdiction of the
United States or exported by any person subject to the jurisdiction
of the United States, to the extent necessary to further signifi-
cantly the foreign policy of the United States or to fulfill its de-
clared international obligations. The authority granted by this sub-
section shall be exercised by the Secretary, in consultation with the

650 U.S.C. App. 2405.
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Secretary of State, the Secretary of Defense, the Secretary of Agri-
culture, the Secretary of the Treasury, the United States Trade
Representative, and such other departments and agencies as the
Secretary considers appropriate, and shall be implemented by
means of export licenses issued by the Secretary.

(2) Any export control imposed under this section shall apply
to any transaction or activity undertaken with the intent to evade
that export control, even if that export control would not otherwise
apply to that transaction or activity.

(3) Export controls maintained for foreign policy purposes shall
expire on December 31, 1979, or one year after imposition, which-
ever is later, unless extended by the President in accordance with
subsections (b) and (f). Any such extension and any subsequent ex-
tension shall not be for a period of more than a year.

(4) Whenever the Secretary denies any export license under
this subsection, the Secretary shall specify in the notice to the ap-
plicant of the denial of such license that the license was denied
under the authority contained in this subsection, and the reasons
for such denial, with reference to the criteria set forth in subsection
(b) of this section. The Secretary shall also include in such notice
what, if any, modifications in or restrictions on the goods or tech-
nology for which the license was sought would allow such export
to be compatible with controls implemented under this section, or
the Secretary shall indicate in such notice which officers and em-
ployees of the Department of Commerce who are familiar with the
application will be made reasonably available to the applicant for
consultation with regard to such modifications or restrictions, if ap-
propriate.

(5) In accordance with the provisions of section 10 of this Act,
the Secretary of State shall have the right to review any export li-
cense application under this section which the Secretary of State
requests to review.

(6) Before imposing, expanding, or extending export controls
under this section on exports to a country which can use goods,
technology, or information available from foreign sources and so
incur little or no economic costs as a result of the controls, the
President should, through diplomatic means, employ alternatives to
export controls which offer opportunities of distinguishing the
United States from, and expressing the displeasure of the United
States with, the specific actions of that country in response to
which the controls are proposed. Such alternatives include private
discussions with foreign leaders, public statements in situations
where private diplomacy is unavailable or not effective, withdrawal
of ambassadors, and reduction of the size of the diplomatic staff
that the country involved is permitted to have in the United States.

(b) CRITERIA.—(1) Subject to paragraph (2) of this subsection,
the President may impose, extend, or expand export controls under
this section only if the President determines that—

(A) such controls are likely to achieve the intended foreign
policy purpose, in light of other factors, including the avail-
ability from other countries of the goods or technology proposed
for such controls, and that foreign policy purpose cannot be
achieved through negotiations or other alternative means;
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(B) the proposed controls are compatible with the foreign
policy objectives of the United States and with overall United
States policy toward the country to which exports are to be
subject to the proposed controls;

(C) the reaction of other countries to the imposition, exten-
sion, or expansion of such export controls by the United States
is not likely to render the controls ineffective in achieving the
intended foreign policy purpose or to be counterproductive to
United States foreign policy interests;

(D) the effect of the proposed controls on the export per-
formance of the United States, the competitive position of the
United States in the international economy, the international
reputation of the United States as a supplier of goods and tech-
nology, or on the economic well-being of individual United
States companies and their employees and communities does
not exceed the benefit to United States foreign policy objec-
tives; and

(E) the United States has the ability to enforce the pro-
posed controls effectively.

(2) With respect to those export controls in effect under this
section on the date of the enactment of the Export Administration
Amendments Act of 1985, the President, in determining whether to
extend those controls, as required by subsection (a)(3) of this sec-
tion, shall consider the criteria set forth in paragraph (1) of this
subsection and shall consider the foreign policy consequences of
modifying the export controls.

(c) CONSULTATION WITH INDUSTRY.—The Secretary in every
possible instance shall consult with and seek advice from affected
United States industries and appropriate advisory committees es-
tablished under section 135 of the Trade Act of 1974 before impos-
ing any export control under this section. Such consultation and
advice shall be with respect to the criteria set forth in subsection
(b)(1) and such other matters as the Secretary considers appro-
priate.

(d) CoNsSULTATION WITH OTHER COUNTRIES.—When imposing
export controls under this section, the President shall, at the ear-
liest appropriate opportunity, consult with the countries with
which the United States maintains export controls cooperatively,
and with such other countries as the President considers appro-
priate, with respect to the criteria set forth in subsection (b)(1) and
such other matters as the President considers appropriate.

(e) ALTERNATIVE MEANS.—Before resorting to the imposition of
export controls under this section, the President shall determine
that reasonable efforts have been made to achieve the purposes of
the controls through negotiations or other alternative means.

(f) CONSULTATION WITH THE CONGRESS.—(1) The president
may impose or expand export controls under this section, or extend
such controls as required by subsection (a)(3) of this section, only
after consultation with the Congress, including the Committee on
Foreign Affairs of the House of Representatives and the Committee
on Banking, Housing, and Urban Affairs of the Senate.

(2) The President may not impose, expand, or extend export
controls under this section until the President has submitted to the
Congress a report—
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(A) specifying the purpose of the controls;

(B) specifying the determinations of the President (or, in
the case of those export controls described in subsection (b)(2),
the considerations of the President) with respect to each of the
criteria set forth in subsection (b)(1), the bases for such deter-
minations (or considerations), and any possible adverse foreign
policy consequences of the controls;

(C) describing the nature, the subjects, and the results of,
or the plans for, the consultation with industry pursuant to
subsection (c¢) and with other countries pursuant to subsection

(d);

(D) specifying the nature and results of any alternative

means attempted under subsection (e), or the reasons for im-

posing, expanding, or extending the controls without attempt-

ing any such alternative means; and
(E) describing the availability from other countries of
goods or technology comparable to the goods or technology sub-
ject to the proposed export controls, and describing the nature
and results of the efforts made pursuant to subsection (h) to
secure the cooperation of foreign governments in controlling
the foreign availability of such comparable goods or technology.
Such report shall also indicate how such controls will further sig-
nificantly the foreign policy of the United States or will further its
declared international obligations.

(38) To the extent necessary to further the effectiveness of the
export controls portions of a report required by paragraph (2) may
be submitted to the Congress on a classified basis, and shall be
subject to the provisions of section 12(c) of this Act.

(4) In the case of export controls under this section which pro-
hibit or curtail the export of any agricultural commodity, a report
submitted pursuant to paragraph (2) shall be deemed to be the re-
port required by section 7(g)(3)(A) of this Act.

(5) In addition to any written report required, under this sec-
tion, the Secretary, not less frequently than annually, shall present
in oral testimony before the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Committe on Foreign Affairs
of the House of Representatives a report on policies and actions
taken by the Government to carry out the provisions of this section.

(g) EXCLUSION FOR MEDICINE AND MEDICAL SUPPLIES AND FOR
CERTAIN FoOoD EXPORTS.—This section does not authorize export
controls on medicine or medical supplies. This section also does not
authorize export controls on donations of goods (including, but not
limited to, food, educational materials, seeds and hand tools, medi-
cines and medical supplies, water resources equipment, clothing
and shelter materials, and basic household supplies) that are in-
tended to meet basic human needs. Before export controls on food
are imposed, expanded, or extended under this section, the Sec-
retary shall notify the Secretary of State in the case of export con-
trols applicable with respect to any developed country and shall no-
tify the Administrator! of the Agency for International Develop-

1The admendment made by section 1422(b)(7) of Public Law 105-277 (112 Stat. 2681-???)
amended section 2405(g) of the Export Administration Act of 1979 (50 U.S.C. App. 2405(g)). It
should have amended section 6(g) of the Export Administration Act of 1979 (50 U.S.C. App.
2405(g)). This amendment was carried out as the probable intent of Congress.
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ment in the case of export controls applicable with respect to any
developing country. The Secretary of State with respect to devel-
oped countries, and the Administrator with respect to developing
countries, shall determine whether the proposed export control on
food would cause measurable malnutrition and shall inform the
Secretary of that determination. If the Secretary is informed that
the proposed export controls on food would cause measurable mal-
nutrition, then those controls may not be imposed, expanded, or ex-
tended, as the case may be, unless the President determines that
those controls are necessary to protect the national security inter-
est of the United States, or unless the President determines that
arrangements are insufficient to ensure that the food will reach
those most in need. Each such determination by the Secretary of
State or the Administrator of the Agency for International Develop-
ment, and any such determination by the President, shall be re-
ported to the Congress, together with a statement of the reasons
for that determination. It is the intent of Congress that the Presi-
dent not impose export controls under this section on any goods or
technology if he determines that the principal effect of the export
of such goods or technology would be to help meet basic human
needs. The subsection shall not be construed to prohibit the Presi-
dent from imposing restrictions on the export of medicine or med-
ical supplies or of food under the International Emergency Eco-
nomic Powers Act. This subsection shall not apply to any export
control on medicine, medical supplies, or food, except for donations,
which is in effect on the date of the enactment of the Export Ad-
ministration Amendments Act of 1985. Notwithstanding the
proceding provisions of this subsection, the President may impose
export controls under this section on medicine, medical supplies,
food, and donations of goods in order to carry out the policy set
forth in paragraph (13) of section 3 of this Act.

(h) FOREIGN AVAILABILITY.—(1) In applying export controls
under this section, the President shall take all feasible steps to ini-
tiate and conclude negotiations with appropriate foreign govern-
ments for the purpose of securing the cooperation of such foreign
governments in controlling the export to countries and consigness
to which the United States export controls apply of any goods or
technology comparable to goods or technology controlled under this
section.

(2) Before extending any export control pursuant to subsection
(a)(3) of this section, the President shall evaluate the results of his
actions under paragraph (1) of this subsection and shall include the
results of that evaluation in his report to the Congress pursuant
to subsection (f) of this section.

(3) If, within 6 months after the date on which export controls
under this section are imposed or expanded, or within 6 months
after the date of the enactment of the Export Administration
Amendments Act of 1985 in the case of export controls in effect on
such date of enactment, the President’s efforts under paragraph (1)
are not successful in securing the cooperation of foreign govern-
ments described in paragraph (1) with respect to those export con-
trols, the Secretary shall thereafter take into account the foreign
availability of the goods or technology subject to the export con-
trols. If the Secretary affirmatively determines that a good or tech-
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nology subject to the export controls is available in sufficient quan-
tity and comparable quality from sources outside the United States
to countries subject to the export controls so that denial of an ex-
port license would be ineffective in achieving purposes of the con-
trols, then the Secretary shall, during the period of such foreign
availability, approve any license application which is required for
the export of the good or technology and which meets all require-
ments for such a license. The Secretary shall remove the good or
technology from the list established pursuant to subsection (1) of
this section if the Secretary determines that such action is appro-
priate.

(4) In making a determination of foreign availability under
paragraph (3) of this subsection, the Secretary shall follow the pro-
cedures set forth in section 5(f)(3) of this Act.

(i) INTERNATIONAL OBLIGATIONS.—The provisions of sub-
sections (b), (¢), (d), (e), (g), and (h) shall not apply in any case in
which the President exercises the authority contained in this sec-
tion to impose export controls, or to approve or deny export license
applications, in order to fulfill obligations of the United States pur-
suant to treaties to which the United States is a party or pursuant
to other international agreements.

(j) COUNTRIES SUPPORTING INTERNATIONAL TERRORISM.—(1) A
validated license shall be required for the export of goods or tech-
nology to a country if the Secretary of State has made the following
determinations:

(A) The government of such country has repeatedly pro-
vided support for acts of international terrorism.

(B) The export of such goods or technology could make a
significant contribution to the military potential of such coun-
try, including its military logistics capability, or could enhance
the ability of such country to support acts of international ter-
rorism.

(2) The Secretary and the Secretary of State shall notify the
Committee on Foreign Affairs of the House of Representatives and
the Committee on Banking, Housing, and Urban Affairs and the
Committee on Foreign Relations of the Senate at least 30 days be-
fore issuing any validated license required by paragraph (1).

(3) Each determination of the Secretary of State under para-
graph (1)(A), including each determination in effect on the date of
the enactment of the Antiterrorism and Arms Export Amendments
Act of 1989, shall be published in the Federal Register.

(4) A determination made by the Secretary of State under
paragraph (1)(A) may not be rescinded unless the President sub-
mits to the Speaker of the House of Representatives and the chair-
man of the Committee on Banking, Housing, and Urban Affairs
zsind the chairman of the Committee on Foreign Relations of the

enate—

(A) before the proposed rescission would take effect, a re-
port certifying that—

(i) there has been a fundamental change in the leader-
ship and policies of the government of the country con-
cerned,;

(i1) that government is not supporting acts of inter-
national terrorism; and
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(iii) that government has provided assurances that it
will not support acts of international terrorism in the fu-
ture; or
(B) at least 45 days before the proposed rescission would

take effect, a report justifying the rescission and certifying
that—

(i) the government concerned has not provided any
support for international terrorism during the preceding 6-
month period; and

(i1) the government concerned has provided assurances
that it will not support acts of international terrorism in
the future.

(5)(A) As used in paragraph (1), the term “repeatedly pro-

vided support for acts of international terrorism” shall include
the recurring use of any part of the territory of the country as
a sanctuary for terrorists or terrorist organizations.

(B) In this paragraph—
(i) the term “territory of a country” means the land,
waters, and airspace of the country; and
(i) the term “sanctuary” means an area in the terri-
tory of a country—
(I) that is used by a terrorist or terrorist organiza-
tion—
(aa) to carry out terrorist activities, including
training, financing, and recruitment; or
(bb) as a transit point; and
(IT) the government of which expressly consents
to, or with knowledge, allows, tolerates, or disregards
such use of its territory.
(6)1 The Secretary and the Secretary of State shall include

in the notification required by paragraph (2)—

(A) a detailed description of the goods or services to be
offered, including a brief description of the capabilities of
any article for which a license to export is sought;

(B) the reasons why the foreign country or inter-
national organization to which the export or transfer is
proposed to be made needs the goods or services which are
the subject of such export or transfer and a description of
the manner in which such country or organization intends
to use such articles, services, or design and construction
services;

(C) the reasons why the proposed export or transfer is
in the national interest of the United States;

(D) an analysis of the impact of the proposed export or
transfer on the military capabilities of the foreign country
or international organization to which such export or
transfer would be made;

(E) an analysis of the manner in which the proposed
export would affect the relative military strengths of coun-
tries in the region to which the goods or services which are
the subject of such export would be delivered and whether
other countries in the region have comparable kinds and

1Indentation so in law.
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amounts of articles, services, or design and construction
services; and
(F) an analysis of the impact of the proposed export or
transfer on the United States relations with the countries
in the region to which the goods or services which are the
subject of such export would be delivered.
(k) NEGOTIATIONS WITH OTHER COUNTRIES.—

(1) COUNTRIES PARTICIPATING IN CERTAIN AGREEMENTS.—
The Secretary of State, in consultation with the Secretary, the
Secretary of Defense, and the heads of other appropriate de-
partments and agencies, shall be responsible for conducting ne-
gotiations with those countries participating in the groups
known as the Coordinating Committee, the Missile Technology
Control Regime, the Australia Group, and the Nuclear Sup-
pliers’ Group, regarding their cooperation in restricting the ex-
port of goods and technology in order to carry out—

(A) the policy set forth in section 3(2)(B) of this Act,
and

(B) United States policy opposing the proliferation of
chemical, biological, nuclear, and other weapons and their
delivery systems, and effectively restricting the export of
dual use components of such weapons and their delivery
systems, in accordance with this subsection and sub-

sections (a) and (1).

Such negotiations shall cover, among other issues, which goods
and technology should be subject to multilaterally agreed ex-
port restrictions, and the implementation of the restrictions
consistent with the principles identified in section 5(b)(2)(C) of
this Act.

(2) OTHER COUNTRIES.—The Secretary of State, in con-
sultation with the Secretary, the Secretary of Defense, and the
heads of other appropriate departments and agencies, shall be
responsible for conducting negotiations with countries and
groups of countries not referred to in paragraph (1) regarding
their cooperation in restricting the export of goods and tech-
nology consistent with purposes set forth in paragraph (1). In
cases where such negotiations produce agreements on export
restrictions that the Secretary, in consultation with the Sec-
retary of State and the Secretary of Defense, determines to be
consistent with the principles identified in section 5(b)(2)(C) of
this Act, the Secretary may treat exports, whether by indi-
vidual or multiple licenses, to countries party to such agree-
ments in the same manner as exports are treated to countries
that are MTCR adherents.

(3) REVIEW OF DETERMINATIONS.—The Secretary shall an-
nually review any determination under paragraph (2) with re-
spect to a country. For each such country which the Secretary
determines is not meeting the requirements of an effective ex-
port control system in accordance with section 5(a)(4)(D), the
Secretary shall restrict or eliminate any preferential licensing
treatment for exports to that country provided under this sub-
section.

(1) Mi1ssiLE TECHNOLOGY.—
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(1) DETERMINATION OF CONTROLLED ITEMS.—The Sec-
retary, in consultation with the Secretary of State, the Sec-
retary of Defense, and the heads of other appropriate depart-
ments and agencies—

(A) shall establish and maintain, as part of the control
list established under this section, a list of all dual use
goods and technology on the MTCR Annex; and

(B) may include, as part of the control list established
under this section, goods and technology that would pro-
vide a direct and immediate impact on the development of
missile delivery systems and are not included in the
MTCR Annex but which the United States is proposing to
the other MTCR adherents to have included in the MTCR
Annex.

(2) REQUIREMENT OF INDIVIDUAL VALIDATED LICENSES.—
%‘he Secretary shall require an individual validated license
or—

(A) any export of goods or technology on the list estab-
lished under paragraph (1) to any country; and

(B) any export of goods or technology that the exporter
knows is destined for a project or facility for the design,
development, or manufacture of a missile in a country that
is not an MTCR adherent.

(3) PoLICY OF DENIAL OF LICENSES.—(A) Licenses under
paragraph (2) should in general be denied if the ultimate con-
signee of the goods or technology is a facility in a country that
is not an adherent to the Missile Technology Control Regime
and the facility is designed to develop or build missiles.

(B) Licenses under paragraph (2) shall be denied if the ul-
timate consignee of the goods or technology is a facility in a
country the government of which has been determined under
subsection (j) to have repeatedly provided support for acts of
international terrorism.

(4) CONSULTATION WITH OTHER DEPARTMENTS.—(A) A de-
termination of the Secretary to approve an export license
under paragraph (2) for the export of goods or technology to a
country of concern regarding missile proliferation may be made
only after consultation with the Secretary of Defense and the
Secretary of State for a period of 20 days. The countries of con-
cern referred to in the preceding sentence shall be maintained
on a classified list by the Secretary of State, in consultation
with the Secretary and the Secretary of Defense.

(B) Should the Secretary of Defense disagree with the de-
termination of the Secretary to approve an export license to
which subparagraph (A) applies, the Secretary of Defense shall
so notify the Secretary within the 20 days provided for con-
sultation on the determination. The Secretary of Defense shall
at the same time submit the matter to the President for resolu-
tion of the dispute. The Secretary shall also submit the Sec-
retary’s recommendation to the President on the license appli-
cation.

(C) The President shall approve or disapprove the export
license application within 20 days after receiving the submis-
sion of the Secretary of Defense under subparagraph (B).
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(D) Should the Secretary of Defense fail to notify the Sec-
retary within the time period prescribed in subparagraph (B),
the Secretary may approve the license application without
awaiting the notification by the Secretary of Defense. Should
the President fail to notify the Secretary of his decision on the
export license application within the time period prescribed in
subparagraph (C), the Secretary may approve the license appli-
cation without awaiting the President’s decision on the license
application.

(E) Within 10 days after an export license is issued under
this subsection, the Secretary shall provide to the Secretary of
Defense and the Secretary of State the license application and
accompanying documents issued to the applicant, to the extent
that the relevant Secretary indicates the need to receive such
application and documents.

(5) INFORMATION SHARING.—The Secretary shall establish
a procedure for information sharing with appropriate officials
of the intelligence community, as determined by the Director
of Central Intelligence, and other appropriate Government
agencies, that will ensure effective monitoring of transfers of
MTCR equipment or technology and other missile technology.
(m) CHEMICAL AND BIOLOGICAL WEAPONS.—

(1) ESTABLISHMENT OF LIST.—The Secretary, in consulta-
tion with the Secretary of State, the Secretary of Defense, and
the heads of other appropriate departments and agencies, shall
establish and maintain, as part of the list maintained under
this section, a list of goods and technology that would directly
and substantially assist a foreign government or group in ac-
quiring the capability to develop, produce, stockpile, or deliver
chemical or biological weapons, the licensing of which would be
gf{'ective in barring acquisition or enhancement of such capa-

ility.

(2) REQUIREMENT FOR VALIDATED LICENSES.—The Sec-
retary shall require a validated license for any export of goods
or technology on the list established under paragraph (1) to
any country of concern.

(3) COUNTRIES OF CONCERN.—For purposes of paragraph
(2), the term “country of concern” means any country other
than—

(A) a country with whose government the United

States has entered into a bilateral or multilateral arrange-

ment for the control of goods or technology on the list es-

tablished under paragraph (1); and

(B) such other countries as the Secretary of State, in
consultation with the Secretary and the Secretary of De-
fense, shall designate consistent with the purposes of the

Chemical and Biological Weapons Control and Warfare

Elimination Act of 1991.

(n) CRIME CONTROL INSTRUMENTS.—(1) Crime control and de-
tection instruments and equipment shall be approved for export by
the Secretary only pursuant to a validated export license. Notwith-
standing any other provision of this Act—

(A) any determination of the Secretary of what goods or
technology shall be included on the list established pursuant to
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subsection (1) of this section as a result of the export restric-

tions imposed by this subsection shall be made with the con-

currence of the Secretary of State, and

(B) any determination of the Secretary to approve or deny
an export license application to export crime control or detec-
tion instruments or equipment shall be made in concurrence
with the recommendations of the Secretary of State submitted
to the Secretary with respect to the application pursuant to
section 10(e) of this Act,

except that, if the Secretary does not agree with the Secretary of
State with respect to any determination under subparagraph (A) or
(B), the matter shall be referred to the President for resolution.

(2) The provisions of this subsection shall not apply with re-
spect to exports to countries which are members of the North At-
lantic Treaty Organization or to Japan, Australia, or New Zealand,
or to such other countries as the President shall designate con-
sistent with the purposes of this subsection and section 502B of the
Foreign Assistance Act of 1961.

(0) CoNTROL LisT.—The Secretary shall establish and main-
tain, as part of the control list, a list of any goods or technology
subject to export controls under this section, and the countries to
which such controls apply. The Secretary shall clearly identify on
the control list which goods or technology, and which countries or
destinations, are subject to which types of controls under this sec-
tion. Such list shall consist of goods and technology identified by
the Secretary of State, with the concurrence of the Secretary. If the
Secretary and the Secretary of State are unable to agree on the
list, the matter shall be referred to the President. Such list shall
be reviewed not less frequently than every three years in the case
of controls maintained cooperatively with other countries, and an-
nually in the case of all other controls, for the purpose of making
such revisions as are necessary in order to carry out this section.
During the course of such review, an assessment shall be made pe-
riodically of the availability from sources outside the United States,
or any of its territories or possessions, of goods and technology com-
parable to those controlled for export from the United States under
this section.

(p) EFFECT ON EXISTING CONTRACTS AND LICENSES.—The
President may not, under this section, prohibit or curtail the export
or reexport of goods, technology, or other information—

(1) in performance of a contract or agreement entered into
before the date on which the President reports to the Congress,
pursuant to subsection (f) of this section, his intention to im-
pose controls on the export or reexport of such goods, tech-
nology, or other information, or

(2) under a validated license or other authorization issued
under this Act,

unless and until the President determines and certifies to the Con-
gress that—

(A) a breach of the peace poses a serious and direct threat
to the strategic interest of the United States,

(B) the prohibition or curtailment of such contracts, agree-
ments, licenses, or authorizations will be instrumental in rem-
edying the situation posing the direct threat, and
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(C) the export controls will continue only so long as the di-
rect threat persists.

(q) EXTENSION OF CERTAIN CONTROLS.—Those export controls
imposed under this section with respect to South Africa which were
in effect on February 28, 1982, and ceased to be effective on March
1, 1982, September 15, 1982, or January 20, 1983, shall become ef-
fective on the date of the enactment of this subsection, and shall
remain in effect until 1 year after such date of enactment. At the
end of that 1-year period, any of those controls made effective by
this subsection may be extended by the President in accordance
with subsections (b) and (f) of this section.

(r) EXPANDED AUTHORITY TO IMPOSE CONTROLS.—(1) In any
case in which the President determines that it is necessary to im-
pose controls under this section without any limitation contained in
subsection (c), (d), (e), (g), (h), or (m) of this section, the President
may impose those controls only if the President submits that deter-
mination to the Congress, together with a report pursuant to sub-
section (f) of this section with respect to the proposed controls, and
only if a law is enacted authorizing the imposition of those controls.
If a joint resolution authorizing the imposition of those controls is
introduced in either House of Congress within 30 days after the
Congress receives the determination and report of the President,
that joint resolution shall be referred to the Committee on Bank-
ing, Housing, and Urban Affairs of the Senate and to the appro-
priate committee of the House of Representatives. If either such
committee has not reported the joint resolution at the end of 30
days after its referral, the committee shall be discharged from fur-
ther consideration of the joint resolution.

(2) For purposes of this subsection, the term “joint resolution”
means a joint resolution the matter after the resolving clause of
which is as follows: “That the Congress, having received on a deter-
mination of the President under section 6(0)(1) of the Export Ad-
ministration Act of 1979 with respect to the export controls which
are set forth in the report submitted to the Congress with that de-
termination, authorizes the President to impose those export con-
trols.”, with the date of the receipt of the determination and report
inserted in the blank.

(3) In the computation of the periods of 30 days referred to in
paragraph (1), there shall be excluded the days on which either
House of Congress is not in session because of an adjournment of
more than 3 days to a day certain or because of an adjournment
of the Congress sine die.

(s) SPARE PARTS.—(1) At the same time as the President im-
poses or expands export controls under this section, the President
shall determine whether such export controls will apply to replace-
ment parts for parts in goods subject to such export controls.

(2) With respect to export controls imposed under this section
before the date of the enactment of this subsection, an individual
validated export license shall not be required for replacement parts
which are exported to replace on a one-for-one basis parts that
were in a good that was lawfully exported from the United States,
unless the President determines that such a license should be re-
quired for such parts.
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SHORT SUPPLY CONTROLS

SEC. 7.7 (a) AUTHORITY.—(1) In order to carry out the policy
set forth in section 3(2)(C) of this Act, the President may prohibit
or curtail the export of any goods subject to the jurisdiction of the
United States or exported by any person subject to the jurisdiction
of the United States. In curtailing exports to carry out the policy
set forth in section 3(2)(C) of this Act, the President shall allocate
a portion of export licenses on the basis of factors other than a
prior history of exportation. Such factors shall include the extent
to which a country engages in equitable trade practices with re-
spect to United States goods and treats the United States equitably
in times of short supply.

(2) Upon imposing quantitative restrictions on exports of any
goods to carry out the policy set forth in section 3(2)(C) of this Act,
the Secretary shall include in a notice published in the Federal
Register with respect to such restrictions an invitation to all inter-
ested parties to submit written comments within 15 days from the
date of publication on the impact of such restrictions and the meth-
od of licensing used to implement them.

(3) In imposing export controls under this section, the Presi-
dent’s authority shall include, but not be limited to, the imposition
of export license fees.

(b) MONITORING.—(1) In order to carry out the policy set forth
in section 3(2)(C) of this Act, the Secretary shall monitor exports,
and contracts for exports, of any good (other than a commodity
which is subject to the reporting requirements of section 812 of the
Agricultural Act of 1970) when the volume of such exports in rela-
tion to domestic supply contributes, or may contribute, to an in-
crease in domestic prices or a domestic shortage, and such price in-
crease or shortage has, or may have, a serious adverse impact on
the economy or any sector thereof. Any such monitoring shall com-
mence at a time adequate to assure that the monitoring will result
in a data base sufficient to enable policies to be developed, in ac-
cordance with section 3(2)(C) of this Act, to mitigate a short supply
situation or serious inflationary price rise or, if export controls are
needed, to permit imposition of such controls in a timely manner.
Information which the Secretary requires to be furnished in effect-
ing such monitoring shall be confidential, except as provided in
paragraph (2) of this subsection.

(2) The results of such monitoring shall, to the extent prac-
ticable, be aggregated and included in weekly reports setting forth,
with respect to each item monitored, actual and anticipated ex-
ports, the destination by country, and the domestic and worldwide
price, supply, and demand. Such reports may be made monthly if
the Secretary determines that there is insufficient information to
justify weekly reports.

(3) The Secretary shall consult with the Secretary of Energy to
determine whether monitoring or export controls under this section
are warranted with respect to exports of facilities, machinery, or
equipment normally and principally used, or intended to be used,
in the production, conversion, or transportation of fuels and energy

750 U.S.C. App. 2406.
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(except nuclear energy), including, but not limited to, drilling rigs,
platforms, and equipment; petroleum refineries, natural gas proc-
essing, liquefaction, and gasification plants; facilities for production
of synthetic natural gas or synthetic crude oil; oil and gas pipe-
lines, pumping stations, and associated equipment; and vessels for
transporting oil, gas, coal, and other fuels.

(c) PETITIONS FOR MONITORING OR CONTROLS.—(1)(A) any enti-
ty, including a trade association, firm, or certified or recognized
union or group of workers, that is representative of an industry or
a substantial segment of an industry that processes metallic mate-
rials capable of being recycled may transmit a written petition to
the Secretary requesting the monitoring of exports or the imposi-
tion of export controls, or both, with respect to any such material,
in order to carry out the policy set forth in section 3(2)(C) of this
Act.

(B) Each petition shall be in such form as the Secretary shall
prescribe and shall contain information in support of the action re-
quested. The petition shall include any information reasonably
available to the petitioner indicating that each of the criteria set
forth in paragraph (3)(A) of this subsection is satisfied.

(2) Within 15 days after receipt of any petition described in
paragraph (1), the Secretary shall publish a notice in the Federal
Register. The notice shall—

(A) include the name of the material that is the subject of
the petition,

(B) include the Schedule B number of the material as set
forth in the Statistical Classification of Domestic and Foreign
Commodities Exported from the United States,

(C) indicate whether the petitioner is requesting that con-
trols or monitoring, or both, be imposed with respect to the ex-
portation of such material, and

(D) provide that interested persons shall have a period of
30 days beginning on the date of publication of such notice to
submit to the Secretary written data, views or arguments, with
or without opportunity for oral presentation, with respect to
the matter involved.

At the request of the petitioner or any other entity described in
paragraph (1)(A) with respect to the material that is the subject of
the petition, or at the request of any entity representative of pro-
ducers or exporters of such material, the Secretary shall conduct
public hearings with respect to the subject of the petition, in which
case the 30-day period may be extended to 45 days.

(3)(A) Within 45 days after the end of the 30- or 45-day period
described in paragraph (2), as the case may be, the Secretary shall
determine whether to impose monitoring or controls, or both, on
the export of the material that is the subject of the petition, in
order to carry out the policy set forth in section 3(2)(C) of this Act.
In making such determination, the Secretary shall determine
whether—

(i) there has been a significant increase, in relation to a
specific period of time, in exports of such material in relation
to domestic supply and demand,;
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(ii) there has been a significant increase in the domestic
price of such material or a domestic shortage of such material
relative to demand;

(ii1) exports of such material are as important as any other
cause of a domestic price increase or shortage relative to de-
mand found under clause (ii);

(iv) a domestic price increase or shortage relative to de-
mand found under clause (ii) has significantly adversely af-
fected or may significantly adversely affect the national econ-
omy or any sector thereof, including a domestic industry; and

(v) monitoring or controls, or both, are necessary in order
to carry out the policy set forth in section 3(2)(C) of this Act.
(B) The Secretary shall publish in the Federal Register a de-

tailed statement of the reasons for the Secretary’s determination
pursuant to subparagraph (A) of whether to impose monitoring or
controls, or both, including the findings of fact in support of that
determination.

(4) Within 15 days after making a determination under para-
graph (3) to impose monitoring or controls on the export of a mate-
rial, the Secretary shall publish in the Federal Register proposed
regulations with respect to such monitoring or controls. Within 30
days after the publication of such proposed regulations, and after
considering any public comments on the proposed regulations, the
Secretary shall publish and implement final regulations with re-
spect to such monitoring or controls.

(5) For purposes of publishing notices in the Federal Register
and scheduling public hearings pursuant to this subsection, the
Secretary may consolidate petitions, and responses to such peti-
tions which involve the same or related materials.

(6) If a petition with respect to a particular material or group
of materials has been considered in accordance with all the proce-
dures prescribed in this subsection, the Secretary may determine,
in the absence of significantly changed circumstances, that any
other petition with respect to the same material or group of mate-
rials which is filed within 6 months after the consideration of the
prior petition has been completed does not merit complete consider-
ation under this subsection.

(7) The procedures and time limits set forth in this subsection
with respect to a petition filed under this subsection shall take
precedence over any review undertaken at the initiative of the Sec-
retary with respect to the same subject as that of the petition.

(8) The Secretary may impose monitoring or controls, on a tem-
porary basis, on the export of a metallic material after a petition
is filed under paragraph (1)(A) with respect to that material but be-
fore the Secretary makes a determination under paragraph (3) with
respect to that material only if—

(A) the failure to take such temporary action would result
in irreparable harm to the entity filing the petition, or to the
national economy or segment thereof, including a domestic in-
dustry, and

(B) the Secretary considers such action to be necessary to
carry out the policy set forth in section 3(2)(C) of this Act.

(9) The authority under this subsection shall not be construed
to affect the authority of the Secretary under any other provision
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of this Act, except that if the Secretary determines, on the Sec-
retary’s own initiative, to impose monitoring or controls, or both, on
the export of metallic materials capable of being recycled, under
the authority of this section, the Secretary shall publish the rea-
sons for such action in accordance with paragraph (3) (A) and (B)
of this subsection.

(10) Nothing contained in this subsection shall be construed to
preclude submission on a confidential basis to the Secretary of in-
formation relevant to a decision to impose or remove monitoring or
controls under the authority of this Act, or to preclude consider-
ation of such information by the Secretary in reaching decisions re-
quired under this subsection. The provisions of this paragraph
shall not be construed to affect the applicability of section 552(b)
of title 5, United States Code.

(d) DoMESTICALLY PRODUCED CRUDE OIL.—(1) Notwithstanding
any other provision of this Act and notwithstanding subsection (u)
of section 28 of the Mineral Leasing Act of 1920 (30 U.S.C. 185),
no domestically produced crude oil transported by pipeline over
right-of-way granted pursuant to section 203 of the Trans-Alaska
Pipeline Authorization Act (43 U.S.C. 1652) (except any such crude
oil which (A) is exported to an adjacent foreign country to be re-
fined and consumed therein in exchange for the same quantity of
crude oil being exported from that country to the United States;
such exchange must result through convenience or increased effi-
ciency of transportation in lower prices for consumers of petroleum
products in the United States as described in paragraph (2)(A)(ii)
of this subsection, (B) is temporarily exported for convenience or in-
creased efficiency of transportation across parts of an adjacent for-
eign country and reenters the United States, or (C) is transported
to Canada, to be consumed therein, in amounts not to exceed an
annual average of 50,000 barrels per day, in addition to exports
under subparagraphs (A) and (B), except that any ocean transpor-
tation of such oil shall be by vessels documented under section
12106 of title 46, United States Code) may be exported from the
United States, or any of its territories and possessions, subject to
paragraph (2) of this subsection.

(2) Crude oil subject to the prohibition contained in paragraph (1)
may be exported only if—

(A) the President so recommends to the Congress after mak-
ing and publishing express findings that exports of such crude
oil, including exchanges—

(1) will not diminish the total quantity or quality of pe-
troleum refined within, stored within, or legally committed
to be transported to and sold within the United States;

(i1) will, within 3 months following the initiation of such
exports or exchanges, result in (I) acquisition costs to the
refiners which purchase the imported crude oil being lower
than the acquisition costs such refiners would have to pay
for the domestically produced oil in the absence of such an
export or exchange, and (II) not less than 75 percent of
such savings in costs being reflected in wholesale and re-
tail prices of products refined from such imported crude
oil;
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(iii) will be made only pursuant to contracts which may
be terminated if the crude oil suppliers of the United
States are interrupted, threatened, or diminished,;

(iv) are clearly necessary to protect the national interest;
and

(v) are in accordance with the provisions of this Act;
and

(B) the President includes such findings in his rec-

ommendation to the Congress and the Congress, within 60

days after receiving that recommendation, agrees to a joint res-

olution which approves such exports on the basis of those find-
ings, and which is thereafter enacted into law.

(3) Notwithstanding any other provision of this section or any
other provision of law, including subsection (u) of section 28 of the
Mineral Leasing Act of 1920, the President may export oil to any
country pursuant to a bilateral international oil supply agreement
entered into by the United States with such nation before June 25,
1979, or to any country pursuant to the International Emergency
Oil Sharing Plan of the International Energy Agency.

(e) REFINED PETROLEUM PrODUCTS.—(1) In any case in which
the President determines that it is necessary to impose export con-
trols on refined petroleum products in order to carry out the policy
set forth in section 3(2)(C) of this Act, the President shall notify the
Congress of that determination. The President shall also notify the
Congress if and when he determines that such export controls are
no longer necessary. During any period in which a determination
that such export controls are necessary is in effect, no refined pe-
troleum product may be exported except pursuant to an export li-
cense specifically authorizing such export. Not later than 5 days
after an application for a license to export any refined petroleum
product or residual fuel oil is received, the Secretary shall notify
the Congress of such application, together with the name of the ex-
porter, the destination of the proposed export, and the amount and
price of the proposed export. Such notification shall be made to the
chairman of the Committee on Foreign Affairs of the House of Rep-
resentatives and the chairman of the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate.

(2) The Secretary may not grant such license during the 30-day
period beginning on the date on which notification to the Congress
under paragraph (1) is received, unless the President certifies in
writing to the Speaker of the House of Representatives and the
President pro tempore of the Senate that the proposed export is
vital to the national interest and that a delay in issuing the license
would adversely affect that interest.

(3) This subsection shall not apply to (A) any export license ap-
plication for exports to a country with respect to which historical
export quotas established by the Secretary on the basis of past
trading relationships apply, or (B) any license application for ex-
ports to a country if exports under the license would not result in
more than 250,000 barrels of refined petroleum products being ex-
ported from the United States to such country in any fiscal year.

(4) For purposes of this subsection, “refined petroleum product”
means gasoline, kerosene, distillates, propane or butane gas, diesel
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fuel, and residual fuel oil refined within the United States or en-
tered for consumption within the United States.

(5) The Secretary may extend any time period prescribed in
section 10 of this Act to the extent necessary to take into account
delays in action by the Secretary on a license application on ac-
count of the provisions of this subsection.

(f) CERTAIN PETROLEUM PRODUCTS.—Petroleum products re-
fined in United States Foreign Trade Zones, or in the United States
Territory of Guam, from foreign crude oil shall be excluded from
any quantitative restrictions imposed under this section except
that, if the Secretary finds that a product is in short supply, the
Secretary may issue such regulations as may be necessary to limit
exports.

(g) AGRICULTURAL COMMODITIES.—(1) The authority conferred
by this section shall not be exercised with respect to any agricul-
tural commodity, including fats and oils or animal hides or skins,
without the approval of the Secretary of Agriculture. The Secretary
of Agriculture shall not approve the exercise of such authority with
respect to any such commodity during any period for which the
supply of such commodity is determined by the Secretary of Agri-
culture to be in excess of the requirements of the domestic economy
except to the extent the President determines that such exercise of
authority is required to carry out the policies set forth in subpara-
graph (A) or (B) of paragraph (2) of section 3 of this Act. The Sec-
retary of Agriculture shall, by exercising the authorities which the
Secretary of Agriculture has under other applicable provisions of
lelliw, collect data with respect to export sales of animal hides and
skins.

(2) Upon approval of the Secretary, in consultation with the
Secretary of Agriculture, agricultural commodities purchased by or
for use in a foreign country may remain in the United States for
export at a later date free from any quantitative limitations on ex-
port which may be imposed to carry out the policy set forth in sec-
tion 3(2)(C) of this Act subsequent to such approval. The Secretary
may not grant such approval unless the Secretary receives ade-
quate assurance and, in conjunction with the Secretary of Agri-
culture, finds (A) that such commodities will eventually be ex-
ported, (B) that neither the sale nor export thereof will result in
an excessive drain of scarce materials and have a serious domestic
inflationary impact, (C) that storage of such commodities in the
United States will not unduly limit the space available for storage
of domestically owned commodities, and (D) that the purpose of
such storage is to establish a reserve of such commodities for later
use, not including resale to or use by another country. The Sec-
retary may issue such regulations as may be necessary to imple-
ment this paragraph.

(3)(A) If the President imposes export controls on any agricul-
tural commodity in order to carry out the policy set forth in para-
graph (2)(B), (2)(C), (7), or (8) of section 3 of this Act, the President
shall immediately transmit a report on such action to the Congress,
setting forth the reasons for the controls in detail and specifying
the period of time, which may not exceed 1 year, that the controls
are proposed to be in effect. If the Congress, within 60 days after
the date of its receipt of the report, adopts a joint resolution pursu-
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ant to paragraph (4) approving the imposition of the export con-
trols, then such controls shall remain in effect for the period speci-
fied in the report, or until terminated by the President, whichever
occurs first. If the Congress, within 60 days after the date of its
receipt of such report, fails to adopt a joint resolution approving
such controls, then such controls shall cease to be effective upon
the expiration of that 60-day period.

(B) The provisions of subparagraph (A) and paragraph (4) shall
not apply to export controls—

(i) which are extended under this Act if the controls, when
imposed, were approved by the Congress under subparagraph

(A) and paragraph (4); or

(i1) which are imposed with respect to a country as part of
the prohibition or curtailment of all exports to that country.

(4)(A) For purposes of this paragraph, the term joint resolution
means only a joint resolution the matter after the resolving clause
of which is as follows: “That, pursuant to section 7(g)(3) of the Ex-
port Administration Act of 1979, the President may impose export
controls as specified in the report submitted to the Congress on
.”, with the blank space being filled with the appropriate date.

(B) On the day on which a report is submitted to the House
of Representatives and the Senate under paragraph (3), a joint res-
olution with respect to the export controls specified in such report
shall be introduced (by request) in the House by the chairman of
the Committee on Foreign Affairs, for himself and the ranking mi-
nority member of the Committee, or by Members of the House des-
ignated by the chairman and ranking minority member; and shall
be introduced (by request) in the Senate by the majority leader of
the Senate, for himself and the minority leader of the Senate, or
by Members of the Senate designated by the majority leader and
minority leader of the Senate. If either House is not in session on
the day on which such a report is submitted, the joint resolution
shall be introduced in that House, as provided in the preceding
sentence, on the first day thereafter on which that House is in ses-
sion.

(C) All joint resolutions introduced in the House of Representa-
tives shall be referred to the appropriate committee and all joint
resolutions introduced in the Senate shall be referred to the Com-
mittee on Banking, Housing, and Urban Affairs.

(D) If the committee of either House to which a joint resolution
has been referred has not reported the joint resolution at the end
of 30 days after its referral, the committee shall be discharged from
further consideration of the joint resolution or of any other joint
resolution introduced with respect to the same matter.

(E) A joint resolution under this paragraph shall be considered
in the Senate in accordance with the provisions of section 601(b)(4)
of the International Security Assistance and Arms Export Control
Act of 1976. For the purpose of expediting the consideration and
passage of joint resolutions reported or discharged pursuant to the
provisions of this paragraph, it shall be in order for the Committee
on Rules of the House of Representatives to present for consider-
ation a resolution of the House of Representatives providing proce-
dures for the immediate consideration of a joint resolution under
this paragraph which may be similar, if applicable, to the proce-
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dures set forth in section 601(b)(4) of the International Security As-
sistance and Arms Export Control Act of 1976.

(F) In the case of a joint resolution described in subparagraph
(A), if, before the passage by one House of a joint resolution of that
House, that House receives a resolution with respect to the same
matter from the other House, then—

(i) the procedure in that House shall be the same as if no
joint resolution had been received from the other House; but

(i1) the vote on final passage shall be on the joint resolu-
tion of the other House.

(5) In the computation of the period of 60 days referred to in
paragraph (3) and the period of 30 days referred to in subpara-
graph (D) of paragraph (4), there shall be excluded the days on
which either House of Congress is not in session because of an ad-
journment of more than 3 days to a day certain or because of an
adjournment of the Congress sine die.

(h) BARTER AGREEMENTS.—(1) The exportation pursuant to a
barter agreement of any goods which may lawfully be exported
from the United States, for any goods which may lawfully be im-
ported into the United States, may be exempted, in accordance
with paragraph (2) of this subsection, from any quantitative limita-
tion on exports (other than any reporting requirement) imposed to
carry out the policy set forth in section 3(2)(C) of this Act.

(2) the Secretary shall grant an exemption under paragraph (1)
if the Secretary finds, after consulation with the appropriate de-
partment or agency of the United States, that—

(A) for the period during which the barter agreement is to
be performed—

(i) the average annual quantity of the goods to be ex-
ported pursuant to the barter agreement will not be re-
quired to satisfy the average amount of such goods esti-
mated to be required annually by the domestic economy
and will be surplus thereto; and

(i) the average annual quantity of the goods to be im-
ported will be less than the average amount of such goods
estimated to be required annually to supplement domestic
production; and
(B) the parties to such barter agreement have dem-

onstrated adequately that they intend, and have the capacity,

to perform such barter agreement.

(8) For purposes of this subsection, the term “barter agree-
ment” means any agreement which is made for the exchange, with-
out monetary consideration, of any goods produced in the United
States for any goods produced outside of the United States.

(4) This subsection shall apply only with respect to barter
agreements entered into after the effective date of this Act.

(i) UNPROCESSED RED CEDAR.—(1) The Secretary shall require
a validated license, under the authority contained in subsection (a)
of this section, for the export of unprocessed western red cedar
(Thuja plicata) logs, harvested from State or Federal lands. The
Secretary shall impose quanitiative restrictions upon the export of
unprocessed western red cedar logs during the 3-year period begin-
ning on the effective date of this Act as follows:
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(A) Not more than thirty million board feet scribner of
such éogs may be exported during the first year of such 3-year
period.

(B) Not more than fifteen million board feet scribner of
sucah logsmay be exported during the second year of such pe-
riod.

(C) Not more than five million board feet scribner of such
logs may be exported during the third year of such period.
After the end of such 3-year period, no unprocessed western red
cedar logs harvested from State or Federal lands may be exported

from the United States.

(2) To the maximum extent practicable, the Secretary shall uti-
lize the multiple validated export licenses described in section
4(a)(2) of ths Act in lieu of validated licenses for exports under this
subsection.

(8) The Secretary shall allocate export licenses to exporters
pursuant to this subsection on the basis of a prior history of expor-
tation by such exporters and such other factors as the Secretary
considers necessary and appropriate to minimize any hardship to
the producers of western red cedar and to further the foreign policy
of the United States.

(4) Unprocessed western red cedar logs shall not be considered
to be an agricultural commodity for purposes of subsection (g) of
this section.

(5) As used in this subsection, the term “unprocessed western
red cedar” means red cedar timber which has not been processed
into—

(A) lumber of American Lumber Standards Grades of
Number 3 dimension or better, or Pacific Lumber Inspection
Bureau Export R-List Grades of Number 3 common or better;

(B) chips, pulp, and pulp products;

(C) veneer and plywood;

(D) poles, posts, or pilings cut or treated with preservative
for use as such and not intended to be further processed; or

(E) shakes and shingles.

(j) EFFECT OF CONTROLS ON EXISTING CONTRACTS.—The export
restrictions contained in subsection (i) of this section and any ex-
port controls imposed under this section shall not affect any con-
tract to harvest unprocessed western red cedar from State lands
which was entered into before October 1, 1979, and the perform-
ance of which would make the red cedar available for export. Any
export controls imposed under this section on any agricultural com-
modity (including fats, oils, and animal hides and skins) or on any
forest product or fishery product, shall not affect any contract to
export entered into before the date on which such controls are im-
posed. For purposes of this subsection, the term “contract to ex-
port” includes, but is not limited to, an export sales agreement and
an agreement to invest in an enterprise which involves the export
of goods or technology.

(k) O1L EXPORTS FOR USE BY UNITED STATES MILITARY FACILI-
TIES.—For purposes of subsection (d) of this section, and for pur-
poses of any export controls imposed under this Act, shipments of
crude oil, refined petroleum products, or partially refined petro-
leum products from the United States for use by the Department
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of Defense or United States-supported installations or facilities
shall not be considered to be exports.

FOREIGN BOYCOTTS

SEC. 8.8 (a) PROHIBITIONS AND EXCEPTIONS.—(1) For the pur-
pose of implementing the policies set forth in subparagraph (A) or
(B) of paragraph (5) of section 3 of this Act, the President shall
issue regulations prohibiting any United States person, with re-
spect to his activities in the interstate or foreign commerce of the
United States, from taking or knowingly agreeing to take any of
the following actions with intent to comply with, further, or sup-
port any boycott fostered or imposed by a foreign country against
a country which is friendly to the United States and which is not
itself the object of any form of boycott pursuant to United States
law or regulation:

(A) Refusing, or requiring any other person to refuse, to do
business with or in the boycotted country, with any business
concern organized under the laws of the boycotted country,
with any national or resident of the boycotted country, or with
any other person, pursuant to an agreement with, a require-
ment of, or a request from or on behalf of the boycotting coun-
try. The mere absence of a business relationship with or in the
boycotted country with any business concern organized under
the laws of the boycotted country, with any national or resi-
dent of the boycotted country, or with any other person, does
not indicate the existence of the intent required to establish a
violation of regulations issued to carry out this subparagraph.

(B) Refusing, or requiring any other person to refuse, to
employ or otherwise discriminating against any United States
person on the basis of race, religion, sex, or national origin of
that person or of any owner, officer, director, or employee of
such person.

(C) Furnishing information with respect to the race, reli-
gion, sex, or national origin of any United States person or of
any owner, officer, director, or employee of such person.

(D) Furnishing information about whether any person has,
has had, or proposes to have any business relationship (includ-
ing a relationship by way of sale, purchase, legal or commercial
representation, shipping or other transport, insurance, invest-
ment, or supply) with or in the boycotted country, with any
business concern organized under the laws of the boycotted
country, with any national or resident of the boycotted country,
or with any other person which is known or believed to be re-
stricted from having any business relationship with or in the
boycotting country. Nothing in this paragraph shall prohibit
the furnishing of normal business information in a commercial
context as defined by the Secretary.

(E) Furnishing information about whether any person is a
member of, has made contribution to, or is otherwise associ-
ated with or involved in the activities of any charitable or fra-
ternal organization which supports the boycotted country.

850 U.S.C. App. 2407.
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(F) Paying, honoring, confirming, or otherwise imple-
menting a letter of credit which contains any condition or re-
quirement compliance with which is prohibited by regulations
issued pursuant to this paragraph, and no United States per-
son shall, as a result of the application of this paragraph, be
obligated to pay or otherwise honor or implement such letter
of credit.

(2) Regulations issued pursuant to paragraph (1) shall provide

exceptions for—

(A) complying or agreeing to comply with requirements (i)
prohibiting the import of goods or services from the boycotted
country or goods produced or services provided by any business
concern organized under the laws of the boycotted country or
by nationals or residents of the boycotted country, or (ii) pro-
hibiting the shipment of goods to the boycotted country on a
carrier of the boycotted country, or by a route other than that
prescribed by the boycotting country or the recipient of the
shipment;

(B) complying or agreeing to comply with import and ship-
ping document requirements with respect to the country of ori-
gin, the name of the carrier and route of shipment, the name
of the supplier of the shipment or the name of the provider of
other services, except that no information knowingly furnished
or conveyed in response to such requirements may be stated in
negative, blacklisting, or similar exclusionary terms, other
than with respect to carriers or route of shipment as may be
permitted by such regulations in order to comply with pre-
cautionary requirements protecting against war risks and con-
fiscation;

(C) complying or agreeing to comply in the normal course
of business with the unilateral and specific selection by a boy-
cotting country, or national or resident thereof, of carriers, in-
surers, suppliers of services to be performed within the boy-
cotting country or specific goods which, in the normal course
of business, are identifiable by source when imported into the
boycotting country;

(D) complying or agreeing to comply with export require-
ments of the boycotting country relating to shipments or trans-
shipments of exports to the boycotted country, to any business
concern of or organized under the laws of the boycotted coun-
try, or to any national or resident of the boycotted country;

(E) compliance by an individual or agreement by an indi-
vidual to comply with the immigration or passport require-
ments of any country with respect to such individual or any
member of such individual’s family or with requests for infor-
mation regarding requirements of employment of such indi-
vidual within the boycotting country; and

(F) compliance by a United States person resident in a for-
eign country or agreement by such person to comply with the
laws of that country with respect to his activities exclusively
therein, and such regulations may contain exceptions for such
resident complying with the laws or regulations of that foreign
country governing imports into such country of trademarked,
trade named, or similarly specifically identifiable products, or
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components of products for his own use, including the perform-

ance of contractual services within that country, as may be de-

fined by such regulations.

(3) Regulations issued pursuant to paragraphs (2)(C) and (2)(F)
shall not provide exceptions from paragraphs (1)(B) and (1)(C).

(4) Nothing in this subsection may be construed to supersede
or limit the operation of the antitrust, or civil rights laws of the
United States.

(5) This section shall apply to any transaction or activity un-
dertaken, by or through a United States person or any other per-
son, with intent to evade the provisions of this section as imple-
mented by the regulations issued pursuant to this subsection, and
such regulations shall expressly provide that the exceptions set
forth in paragraph (2) shall not permit activities or agreements (ex-
pressed or implied by a course of conduct, including a pattern of
responses) otherwise prohibited, which are not within the intent of
such exceptions.

(b) FOrREIGN PoLicy CONTROLS.—(1) In addition to the regula-
tions issued pursuant to subsection (a) of this section, regulations
issued under section 6 of this Act shall implement the policies set
forth in section 3(5).

(2) Such regulations shall require that any United States per-
son receiving a request for the furnishing of information, the enter-
ing into or implementing of agreements, or the taking of any other
action referred to in section 3(5) shall report that fact to the Sec-
retary, together with such other information concerning such re-
quest as the Secretary may require for such action as the Secretary
considers appropriate for carrying out the policies of that section.
Such person shall also report to the Secretary whether such person
intends to comply and whether such person has complied with such
request. Any report filed pursuant to this paragraph shall be made
available promptly for public inspection and copying, except that
information regarding the quantity, description, and value of any
goods or technology to which such report relates may be kept con-
fidential if the Secretary determines that disclosure thereof would
place the United States person involved at a competitive disadvan-
tage. The Secretary shall periodically transmit summaries of the
information contained in such reports to the Secretary of State for
such action as the Secretary of State, in consultation with the Sec-
retary, considers appropriate for carrying out the policies set forth
in section 3(5) of this Act.

(c) PREEMPTION.—The provisions of this section and the regula-
tions issued pursuant thereto shall preempt any law, rule, or regu-
lation of any of the several States or the District of Columbia, or
any of the territories or possessions of the United States, or of any
governmental subdivision thereof, which law, rule, or regulation
pertains to participation in, compliance with, implementation of, or
the furnishing of information regarding restrictive trade practices
or boycotts fostered or imposed by foreign countries against other
countries.
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PROCEDURES FOR HARDSHIP RELIEF FROM EXPORT CONTROLS

SEC. 9.9 (a) FILING OF PETITIONS.—Any person who, in such
person’s domestic manufacturing process or other domestic busi-
ness operation, utilizes a product produced abroad in whole or in
part from a good historically obtained from the United States but
which has been made subject to export controls, or any person who
historically has exported such a good, may transmit a petition of
hardship to the Secretary requesting an exemption from such con-
trols in order to alleviate any unique hardship resulting from the
imposition of such controls. A petition under this section shall be
in such form as the Secretary shall prescribe and shall contain in-
formation demonstrating the need for the relief requested.

(b) DECISION OF THE SECRETARY.—Not later than 30 days after
receipt of any petition under subsection (a), the Secretary shall
transmit a written decision to the petitioner granting or denying
the requested relief. Such decision shall contain a statement set-
ting forth the Secretary’s basis for the grant or denial. Any exemp-
tion granted may be subject to such conditions as the Secretary
considers appropriate.

(¢) FAcTORS To BE CONSIDERED.—For purposes of this section,
the Secretary’s decision with respect to the grant or denial of relief
from unique hardship resulting directly or indirectly from the im-
position of export controls shall reflect the Secretary’s consideration
of factors such as the following:

(1) Whether denial would cause a unique hardship to the
petitioner which can be alleviated only by granting an excep-
tion to the applicable regulations. In determining whether re-
lief shall be granted, the Secretary shall take into account—

(A) ownership of material for which there is no prac-
ticable domestic market by virtue of the location or nature
of the material;

(B) potential serious financial loss to the applicant if
not granted an exception;

(C) inability to obtain, except through import, an item
essential for domestic use which is produced abroad from
the good under control;

(D) the extent to which denial would conflict, to the
particular detriment of the applicant, with other national
policies including those reflected in any international
agreement to which the United States is a party;

(E) possible adverse effects on the economy (including
unemployment) in any locality or region of the United
States; and

(F) other relevant factors, including the applicant’s
lack of an exporting history during any base period that
may be established with respect to export quotas for the
particular good.

(2) The effect a finding in favor of the applicant would
have on attainment of the basic objectives of the short supply
control program.

950 U.S.C. App. 2408.
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In all cases, the desire to sell at higher prices and thereby obtain
greater profits shall not be considered as evidence of a unique
hardship, nor will circumstances where the hardship is due to im-
prudent acts or failure to act on the part of the petitioner.

PROCEDURES FOR PROCESSING EXPORT LICENSE APPLICATIONS; OTHER
INQUIRIES

SEC. 10.10 (a) PRIMARY RESPONSIBILITY OF THE SECRETARY.—
(1) All export license applications required under this Act shall be
submitted by the applicant to the Secretary. All determinations
with respect to any such application shall be made by the Sec-
retary, subject to the procedures provided in this section.

(2) It is the intent of the Congress that a determination with
respect to any export license application be made to the maximum
extent possible by the Secretary without referral of such applica-
tion to any other department or agency of the Government.

(38) To the extent necessary, the Secretary shall seek informa-
tion and recommendations from the Government departments and
agencies concerned with aspects of United States domestic and for-
eign polices and operations having an important bearing on ex-
ports. Such departments and agencies shall cooperate fully in ren-
dering such information and recommendations.

(b) INITIAL SCREENING.—Within 10 days after the date on
which any export license application is submitted pursuant to sub-
section (a)(1), the Secretary shall—

(1) sent the applicant an acknowledgment of the receipt of
the application and the date of the receipt;

(2) submit to this applicant a written description of the
procedures required by this section, the responsibilities of the
Secretary and of other departments and agenices with respect
to the application and the rights of the applicant;

(3) return the application without action if the application
is improperly completed or if additional information is re-
quired, with sufficient information to permit the application to
be properly resubmitted, in which case of such application is
resubmitted, it shall be treated as a new application for the
purpose of calculating the time periods prescribed in this sec-
tion;

(4) determine whether it is necessary to refer the applica-
tion to any other department or agency and, if such referral is
determined to be necessary, inform the applicant of any such
department or agency to which the application will be referred;
and

(5) determine whether it is necessary to submit the appli-
cation to a multilateral review process, pursuant to a multilat-
eral agreement, formal or informal, to which the United States
is a part and, if so inform the applicant of this requirement.
(¢) ACTION ON CERTAIN APPLICATIONS.—Except as provided in

subsection (0), in each case in which the Secretary determines that
it is not necessary to refer an application to any other department
or agency for its information and recommendations, a license shall

1050 U.S.C. App. 2409.
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be formally issued or denied within 60 days after a properly com-
pleted application has been submited pursuant to this section.

(d) REFERRAL TO OTHER DEPARTMENTS AND AGENCIES.—Except
in the case of exports described in subsection (o), in each case in
which the Secretary determines that it is necessary to refer an ap-
plication to any other department or agency for its information and
recommendations, the Secretary shall, within 20 days after the
submission of a properly completed application—

(1) refer the application, together with all necessary anal-
ysis and recommendations of the Department of Commerce,
concurrently to all such departments or agencies; and

(2) if the applicant so requests, provide the applicant with
an opportunity to review for accuracy any documentation to be
referred to any such department or agency with respect to such
application for the purpose of describing the export in question
in order to determine whether such documentation accurately
describes the proposed export.

Notwithstanding the 10-day period set forth in subsection (b), in
the case of exports described in subsection (o), in each case in
which the Secretary determines that it is necessary to refer an ap-
plication to any other department or agency for its information and
recommendations, the Secretary shall, immediately upon receipt of
the properly completed application, refer the application to such de-
partment or agency for its review. Such review shall be concurrent
with that of the Department of Commerce.

(e) AcTION BY OTHER DEPARTMENTS AND AGENCIES.—(1) Any
department or agency to which an application is referred pursuant
to subsection (d) shall submit to the Secretary the information or
recommendations requested with respect to the application. The in-
formation or recommendations shall be submitted within 20 days
after the department or agency receives the application or, in the
case of exports described in subsection (o), before the expiration of
the time periods permitted by that subsection. Except as provided
in paragraph (2), any such department or agency which does not
submit its recommendations within the time period prescribed in
the preceding sentence shall be deemed by the Secretary to have
no objection to the approval of such application.

(2)(A) Except in the case of exports described in subsection (o),
if the head of any such department or agency notifies the Secretary
before the expiration of the time period provided in paragraph (1)
for submission of its recommendations that more time is required
for review by such department or agency, such department or agen-
cy shall have an additional 20-day period to submit its rec-
ommendations to the Secretary. If such department or agency does
not submit its recommendations within the time period prescribed
by the preceding sentence, it shall be deemed by the Secretary to
have no objection to the approval of such application.

(B) In the case of exports described in subsection (o), if the
head of any such department or agency notifies the Secretary, be-
fore the expiration of the 15-day period provided in subsection
(0)(1), that more time is required for review by such department or
agency, the Secretary shall notify the applicant, pursuant to sub-
section (0)(1)(C), that additional time is required to consider the ap-
plication, and such department or agency shall have additional
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time to consider the application within the limits permitted by sub-
section (0)(2). If such department or agency does not submit its rec-
ommendations within the time periods permitted under subsection
(0), it shall be deemed by the Secretary to have no objection to the
approval of such application.

(f) ACTION BY THE SECRETARY.—(1) Within 60 days after re-
ceipt of the recommendations of other departments and agencies
with respect to a license application, as provided in subsection (e),
the Secretary shall formally issue or deny the license. In deciding
whether to issue or deny a license, the Secretary shall take into ac-
count any recommendation of a department or agency with respect
to the application in question. In cases where the Secretary re-
ceives conflicting recommendations, the Secretary shall, within the
60-day period provided for in this subsection, take such action as
may be necessary to resolve such conflicting recommendations. The
provisions of this paragraph shall not apply in the case of exports
described in subsection (o).

(2) In cases where the Secretary receives questions or negative
considerations or recommendations from any other department or
agency with respect to an application, the Secretary shall, to the
maximum extent consistent with the national security and foreign
policy of the United States, inform the applicant in writing of the
specific questions raised and any such negative considerations or
recommendations. Before a final determination with respect to the
application in made, the applicant shall be entitled—

(A) to respond in writing to such questions, considerations,
or recommendations within 30 days after receipt of such infor-
mation from the Secretary; and

(B) upon the filing of a written request with the Secretary
within 15 days after the receipt of such information, to respond
in person to the department or agency raising such questions,
considerations, or recommendations.

The provisions of this paragraph shall not apply in the case of ex-
ports described in subsection (o).

(3) In cases where the Secretary has determined that an appli-
cation should be denied, the applicant shall be informed in writing,
within 5 days after such determination is made, of—

(A) the determination,

(B) the statutory basis for the proposed denial,

(C) the policies set forth in section 3 of this Act which
would be furthered by the proposed denial,

(D) what if any modifications in or restrictions on the
goods or technology for which the license was sought would
allow such export to be compatible with export controls im-
posed under this Act,

(E) which officers and employees of the Department of
Commerce who are familar with the application will be made
reasonably available to the applicant for considerations with
regard to such modifications or restrictions, if appropriate,

(F) to the extent consistent with the national security and
foreign policy of the United States, the specific considerations
which led to the determination to deny the application, and

(G) the availability of appeal procedures.
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The Secretary shall allow the applicant at least 30 days to respond
to the Secretary’s determination before the license application is
denied. In the event decisions on license applications are deferred
inconsistent with the provisions of this section, the applicant shall
be so informed in writing within 5 days after such deferral.

(4) If the Secretary determines that a particular application or
set of applications is of exceptional importance and complexity, and
that additional time is required for negotiations to modify the ap-
plication or applications, the Secretary may extend any time period
prescribed in this section. The Secretary shall notify the Congress
and the applicant of such extension and the reasons therefor. The
provisions of this paragraph shall not apply in the case of exports
described in subsection (o).

(g) SPECIAL PROCEDURES FOR SECRETARY OF DEFENSE.—(1)
Notwithstanding any other provision of this section, the Secretary
of Defense is authorized to review any proposed export of any goods
or technology to any country to which exports are controlled for na-
tional security purposes and, whenever the Secretary of Defense
determines that the export of such goods or technology will make
a significant contribution, which would prove detrimental to the
national security of the United States, to the military potential of
any such country, to recommend to the President that such export
be disapproved.

(2) Notwithstanding any other provision of law, the Secretary
of Defense shall determine, in consultation with the Secretary, and
confirm in writing the types and categories of transactions which
should be reviewed by the Secretary of Defense in order to make
a determination referred to in paragraph (1). Whenever a license
or other authority is requested for the export to any country to
which exports are controlled for national security purposes of goods
or technology within any such type or category, the Secretary shall
notify the Secretary of Defense of such request, and the Secretary
may not issue any license or other authority pursuant to such re-
quest before the expiration of the period within which the Presi-
dent may disapprove such export. The Secretary of Defense shall
carefully consider any notification submitted by the Secretary pur-
suant to this paragraph and, not later than 20 days after notifica-
tion of the request, shall—

(A) recommend to the President and the Secretary that he
disapprove any request for the export of the goods or tech-
nology involved to the particular country if the Secretary of De-
fense determines that the export of such goods or technology
will make a significant contribution, which would prove detri-
mental to the national security of the United States, to the
military potential of such country or any other country;

(B) notify the Secretary that he would recommend ap-
proval subject to specified conditions; or

(C) recommend to the Secretary that the export of goods
or technology be approved.

Whenever the Secretary of Defense makes a recommendation to the
President pursuant to paragraph (2)(A), the Secretary shall also
submit his recommendation to the President on the request to ex-
port if the Secretary differs with the Secretary of Defense. If the
President notifies the Secretary, with 20 days after receiving a rec-
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ommendation from the Secretary of Defense, that he disapproves
such export, no license or other authority may be issued for the ex-
port of such goods or technology to such country. If the Secretary
of Defense fails to make a recommendation or notification under
this paragraph within the 20-day period specified in the third sen-
tence, or if the President, within 20 days after receiving a rec-
ommendation from the Secretary of Defense with respect to an ex-
port, fails to notify the Secretary that he approves or disapproves
the export, the Secretary shall approve or deny the request for a
license or other authority to export without such recommendation
or notification.

(3) The Secretary shall approve or disapprove a license applica-
tion, and issue or deny a license, in accordance with the provisions
of this subsection, and, to the extent applicable, in accordance with
the time periods and procedures otherwise set forth in this section.

(h) MULTILATERAL CONTROLS.—In any case in which an appli-
cation, which has been finally approved under subsection (c), (f), or
(g) of this section, is required to be submitted to a multilateral re-
view process, pursuant to a multilateral agreement, formal or infor-
mal, to which the United States is a party, the license shall not be
issued as prescribed in such subsections, but the Secretary shall
notify the applicant of the approval of the application (and the date
of such approval) by the Secretary subject to such multilateral re-
view. The license shall be issued upon approval of the application
under such multilateral review. If such multilateral review has not
resulted in a determination with respect to the application within
40 days after such date, the Secretary’s approval of the license
shall be final and the license shall be issued, unless the Secretary
determines that issuance of the license would prove detrimental to
the national security of the United States. At the time at which the
Secretary makes such a determination, the Secretary shall notify
the applicant of the determination and shall notify the Congress of
the determination, the reasons for the determination, the reasons
for which the multilateral review could not be concluded within
such 40-day period, and the actions planned or being taken by the
United States Government to secure conclusion of the multilateral
review. At the end of every 40-day period after such notification to
Congress, the Secretary shall advise the applicant and the Con-
gress of the status of the application, and shall report to the Con-
gress in detail on the reasons for the further delay and any further
actions being taken by the United States Government to secure
conclusion of the multilateral review. In addition, at the time at
which the Secretary issues or denies the license upon conclusion of
the multilateral review, the Secretary shall notify the Congress of
such issuance or denial and of the total time required for the multi-
lateral review.

(i) RECORDS.—The Secretary and any department or agency to
which any application is referred under this section shall keep ac-
curate records with respect to all applications considered by the
Secretary or by any such department or agency, including, in the
case of the Secretary, any dissenting recommendations received
from any such department or agency.
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(j) APPEAL AND COURT ACTION.—(1) The Secretary shall estab-
lish appropriate procedures for any applicant to appeal to the Sec-
retary the denial of an export license application of the applicant.

(2) In any case in which any action prescribed in this section
is not taken on a license application within the time periods estab-
lished by this section (except in the case of a time period extended
under subsection (f)(4) of which the applicant is notified), the appli-
cant may file a petition with the Secretary requesting compliance
with the requirements of this section. When such petition is filed,
the Secretary shall take immediate steps to correct the situation
giving rise to the petition and shall immediately notify the appli-
cant of such steps.

(3) If, within 20 days after a petition is filed under paragraph
(2), the processing of the application has not been brought into con-
formity with the requirements of this section, or the application
has been brought into conformity with such requirements but the
Secretary has not so notified the applicant, the applicant may bring
an action in an appropriate United States district court for a re-
straining order, a temporary or permanent injunction, or other ap-
propriate relief, to require compliance with the requirements of this
section. The United States district courts shall have jurisdiction to
provide such relief, as appropriate.

(k) CHANGES IN REQUIREMENTS FOR APPLICATIONS.—Except as
provided in subsection (b)(3) of this section, in any case in which,
after a license application is submitted, the Secretary changes the
requirements for such a license application, the Secretary may re-
quest appropriate additional information of the applicant, but the
Secretary may not return the application to the applicant without
action because it fails to meet the changed requirements.

(1) OTHER INQUIRIES.—(1) In any case in which the Secretary
receives a written request asking for the proper classification of a
good or technology on the control list, the Secretary shall, within
10 working days after receipt of the request, inform the person
making the request of the proper classification.

(2) In any case in which the Secretary receives a written re-
quest for information about the applicability of export license re-
quirements under this Act to a proposed export transaction or se-
ries of transactions, the Secretary shall, within 30 days after re-
ceipt of the request, reply with that information to the person mak-
ing the request.

(m) SMALL BUSINESS ASSISTANCE.—Not later than 120 days
after the date of the enactment of this subsection, the Secretary
shall develop and transmit to the Congress a plan to assist small
businesses in the export licensing application process under this
Act. The plan shall include, among other things, arrangements for
counseling small businesses on filing applications and identifying
goods or technology on the control list, proposals for seminars and
conferences to educate small businesses on export controls and li-
censing procedures, and the preparation of informational bro-
chures. The Secretary shall, not later than 120 days after the date
of the enactment of the Export Enhancement Act of 1988, report
to the Congress on steps taken to implement the plan developed
under this subsection to assist small businesses in the export li-
censing application process.
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(n) REPORTS ON LICENSE APPLICATIONS.—(1) Not later than
180 days after the date of the enactment of this subsection, and not
later than the end of each 3-month period thereafter, the Secretary
shall submit to the Committee on Foreign Affairs of the House of
Representatives and to the Committee on Banking, Housing, and
Urban Affairs of the Senate a report listing—

(A) all applications on which action was completed during
the preceding 3-month period and which required a period
longer than the period permitted under subsection (c), (f)(1), or
(h) of this section, as the case may be, before notification of a
decision to approve or deny the application was sent to the ap-
plicant; and

(B) in a separate section, all applications which have been
in process for a period longer than the period permitted under
subsection (c¢), (f)(1), or (h) of this section, as the case may be,
and upon which final action has not been taken.

; (2) With regard to each application, each listing shall iden-
tify—

(A) the application case number;

(B) the value of the goods or technology to which the appli-
cation relates;

(C) the country of destination of the goods or technology;

(D) the date on which the application was received by the
Secretary;

(E) the date on which the Secretary approved or denied the
application;

(F) the date on which the notification of approval or denial
of the application was sent to the applicant; and

(G) the total number of days which elapsed between re-
ceipt of the application, in its properly completed form, and the
earlier of the last day of the 3-month period to which the re-
port relates, or the date on which notification of approval or
denial of the application was sent to the applicant.

(3) With respect to an application which was referred to other
departments or agencies, the listing shall also include—

(A) the departments or agencies to which the application
was referred;

(B) the date or dates of such referral; and

(C) the date or dates on which recommendations were re-
ceived from those departments or agencies.

(4) With respect to an application referred to any other depart-
ment or agency which did not submit or has not submitted its rec-
ommendations on the application within the period permitted
under subsection (e) of this section to submit such recommenda-
tions, the listing shall also include—

(A) the office responsible for processing the application and
the position of the officer responsible for the office; and

(B) the period of time that elapsed before the recommenda-
tions were submitted or that has elapsed since referral of the
application, as the case may be.

(5) Each report shall also provide an introduction which con-
tains—

(A) summary of the number of applications described in
paragraph (1)(A) and (B) of this subsection, and the value of
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the goods or technology involved in the applications, grouped

according to—

(i) the number of days which elapsed before action on
the applications was completed, or which has elapsed with-
out action on the applications being completed, as follows:
61 to 75 days, 76 to 90 days, 91 to 105 days, 106 to 120
days, and more than 120 days; and

(i1) the number of days which elapsed before action on
the applications was completed, or which has elapsed with-
out action on the applications being completed, beyond the
period permitted under subsection (c), (f)(1), or (h) of this
section for the processing of applications, as follows: not
more than 15 days, 16 to 30 days, 31 to 45 days, 46 to 60
days, and more than 60 days; and
(B) a summary by country of destination of the number of

applications described in paragraph (1)(A) and (B) of this sub-

section, and the value of the goods or technology involved in

applications, on which action was not completed within 60

days.

(o) EXPORTS TO MEMBERS OF COORDINATING COMMITTEE.—(1)
Fifteen working days after the date of formal filing with the Sec-
retary of an individual validated license application for the export
of goods or technology to a country that maintains export controls
on such goods or technology pursuant to the agreement of the gov-
ernments participating in the group known as the coordinating
Committee, a license for the transaction specified in the application
shall become valid and effective and the goods or technology are
authorized for export pursuant to such license unless—

(A) the application has been otherwise approved by the
Secretary, in which case it shall be valid and effective accord-
ing to the terms of the approval,

(B) the application has been denied by the Secretary pur-
suant to this section and the applicant has been so informed,
or the applicant has been informed, pursuant to subsection
(£)(3) of this section, that the application should be denied; or

(C) the Secretary requires additional time to consider the
application and the applicant has been so informed.

(2) In the event that the Secretary notifies an applicant pursu-
ant to paragraph (1)(C) that the Secretary notifies an applicant
pursuant to paragraph (1)(C) that more time is required to consider
an individual validated license application, a license for the trans-
action specified in the application shall become valid and effective
and the goods or technology are authorized for export pursuant to
such license 30 working days after the date that such license appli-
cation was formally filed with the Secretary unless—

(A) the application has been otherwise approved by the
Secretary, in which case it shall be valid and effective accord-
ing to the terms of the approval; or

(B) the application has been denied by the Secretary pur-
suant to this section and the applicant has been so informed,
or the applicant has been informed, pursuant to subsection
(£)(3) of this section, that the application should be denied.
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(8) In reviewing an individual license application subject to
this subsection, the Secretary shall evaluate the information set
forth in the application and the reliability of the end-user.

(4) Nothing in this subsection shall affect the scope or avail-
ability of licenses authorizing multiple exports set forth in section
4(a)(2) of this Act.

(5) The provisions of this subsection shall take effect 4 months
after the date of the enactment of the Export Administration
Amendments Act of 1985.

VIOLATIONS

SEc. 11.11 (a) IN GENERAL.—Except as provided in subsection
(b) of this section, whoever knowingly violates or conspires to or at-
tempts to violate any provision of this Act or any regulation, order,
or license issued thereunder shall be fined not more than five times
the value of the exports involved or $50,000, whichever is greater,
or imprisoned not more than 5 years, or both.

(b) WILLFUL VIOLATIONS.—(1) Whoever willfully violates or
conspires to or attempts to violate any provision of this Act or any
regulation, order, or license issued thereunder, with knowledge
that the exports involved will be used for the benefit of, or that the
destination or intended destination of the goods or technology in-
volved is, any controlled country or any country to which exports
are controlled for foreign policy purposes—

(A) except in the case of an individual, shall be fined not
more than five times the value of the exports involved or
$1,000,000, whichever is greater; and

(B) in the case of an individual, shall be fined not more
than $250,000, or imprisoned not more than 10 years, or both.
(2) Any person who is issued a validated license under this Act

for the export of any good or technology to a controlled country and
who, with knowledge that such a good or technology is being used
by such controlled country for military or intelligence gathering
purposes contrary to the conditions under which the license was
ifssued, willfully fails to report such use of the Secretary of De-
ense—

(A) except in the case of an individual, shall be fined not
more than five times the value of the exports involved or
$1,000,000, whichever is greater; and

(B) in the case of an individual, shall be fined not more
than $250,000, or imprisoned not more than 5 years, or both.
(3) Any person who possesses any goods or technology—

(A) with the intent to export such goods or technology in
violation of an export control imposed under section 5 or 6 of
this Act or any regulation, order, or license issued with respect
to such control, or

(B) knowing or having reason to believe that the goods or
technology would be so exported,

shall, in the case of a violation of an export control imposed under
section 5 (or any regulation, order, or license issued with respect
to such control), be subject to the penalties set forth in paragraph
(1) of this subsection and shall, in the case of a violation of an ex-

1150 U.S.C. App. 2410.
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port control imposed under section 6 (or any regulation, order, or
license issued with respect to such control), be subject to the pen-
alties set forth in subsection (a).

(4) Any person who takes any action with the intent to evade
the provisions of this act or any regulation, order, or license issued
under this Act shall be subject to the penalties set forth in sub-
section (a), except that in the case of an evasion of an export con-
trol imposed under section 5 or 6 of this act (or any regulation,
order, or license issued with respect to such control), such person
shall be subject to the penalties set forth in paragraph (1) of this
subsection.

(5) Nothing in this subsection or subsection (a) shall limit the
power of the Secretary to define by regulations violations under
this Act.

(c) C1vIL PENALTIES; ADMINISTRATIVE SANCTIONS.—(1) The Sec-
retary (and officers and employees of the Department of Commerce
specifically designated by the Secretary) may impose a civil penalty
not to exceed $10,000 for each violation of this Act or any regula-
tion, order, or license issued under this act, either in addition to
or in lieu of any other liability or penalty which may be imposed,
except that the civil penalty for each such violation involving na-
tional security controls imposed under section 5 of this Act or con-
trols imposed on the export of defense articles and defense services
under section 38 of the Arms Export Control Act may not exceed
$100,000.

(2)(A) The authority under this Act to suspend or revoke the
authority of any United States person to export goods or technology
may be used with respect to any violation of the regulations issued
pursuant to section 8(a) of this Act.

(B) Any administrative sanction (including any civil penalty or
any suspension or revocation of authority to export) imposed under
this Act for a violation of the regulations issued pursuant to section
8(a) of this Act may be imposed only after notice and opportunity
for an agency hearing on the record in accordance with sections 554
through 557 of title 5, United States Code.

(C) Any charging letter or other document initiating adminis-
trative proceedings for the imposition of sanctions for violations of
the regulations issued pursuant to section 8(a) of this Act shall be
made available for public inspection and copying.

(3) An exception may not be made to any order issued under
this Act which revokes the authority of a United States person to
export goods or technology unless the Committee on Foreign Affairs
of the House of Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate are first consulted con-
cerning the exception.

(4) The President may by regulation provide standards for es-
tablishing levels of civil penalty provided in this subsection based
upon the seriousness of the violation, the culpability of the violator,
and the violator’s record of cooperation with the Government in dis-
closing the violation.

(d) PAYMENT OF PENALTIES.—The payment of any penalty im-
posed pursuant to subsection (¢c) may be made a condition, for a pe-
riod not exceeding one year after the imposition of such penalty, to
the granting, restoration, or continuing validity of any export li-
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cense, permission, or privilege granted or to be granted to the per-
son upon whom such penalty is imposed. In addition, the payment
of any penalty imposed under subsection (¢c) may be deferred or
suspended in whole or in part for a period of time no longer than
any probation period (which may exceed one year) that may be im-
posed upon such person. Such a deferral or suspension shall not op-
erate as a bar to the collection of the penalty in the event that the
conditions of the suspension, deferral, or probation are not fulfilled.

(e) REFUNDS.—Any amount paid in satisfaction of any penalty
imposed pursuant to subsection (c), or any amounts realized from
the forefeiture of any property interest or proceeds pursuant to
subsection (g), shall be covered into the Treasury as a miscella-
neous receipt. The head of the department or agency concerned
may, in his discretion, refund any such penalty imposed pursuant
to subsection (c), within 2 years after payment, on the ground of
a material error of fact or law in the imposition of the penalty. Not-
withstanding section 1346(a) of title 28, United States Code, no ac-
tion for the refund of any such penalty may be maintained in any
court.

(f) ACTIONS FOR RECOVERY OF PENALTIES.—In the event of the
failure of any person to pay a penalty imposed pursuant to sub-
section (c) a civil action for the recovery thereof may, in the discre-
tion of the head of the department or agency concerned, be brought
in the name of the United States. In any such action the court
shall determine de novo all issues necessary to the establishment
of liability. Except as provided in this subsection and in subsection
(d), no such liabilty shall be asserted, claimed, or recovered upon
by the United States in any way unless it has previously been re-
duced to judgment.

(g) FORFEITURE OF PROPERTY INTEREST AND PROCEEDS.—(1)
Any person who is convicted under subsection (a) or (b) of a viola-
tion of an export control imposed under section 5 of this Act (or any
regulation, order, or license issued with respect to such control)
ghall, in addition to any other penalty, forfeit to the United

tates—

(A) any of that person’s interest in, security of, claim
against, or property or contractual rights of any kind in the
goods or tangible items that were the subject of the violation;

(B) any of that person’s interest in, security of, claim
against, or property or contractual rights of any kind in tan-
gible property that was used in the export or attempt to export
that was the subject of the violation; and

(C) any of that person’s property constituting, or derived
from, any proceeds obtained directly or indirectly as a result of
the violation.

(2) The procedures in any forfeiture under this subsection, and
the duties and authority of the courts of the United States and the
Attorney General with respect to any forfeiture action under this
subsection or with respect to any property that may be subject to
forfeiture under this subsection, shall be governed by the provi-
sions of section 1963 of title 18, United States Code.

(h) PrRIOR CONVICTIONS.—(1) No person convicted of a violation
of this Act (or any regulation, license, or order issued under this
Act), any regulation, license, or order issued under the Inter-
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national Emergency Economic Powers Act, section 793, 794, or 798
of title 18, United States Code, section 4(b) on the Internal Security
Act of 1950 (50 U.S.C. 783(b)), or section 38 of the Arms Export
Control Act (22 U.S.C. 2778) shall be eligible, at the discretion of
the Secretary, to apply for or use any export license under this Act
for a period of up to 10 years from the date of the conviction. The
Secretary may revoke any export license under this Act in which
such person has an interest at the time of the conviction.

(2) The Secretary may exercise the authority under paragraph
(1) with respect to any person related, through affiliation, owner-
ship, control, or position of responsibility, to any person convicted
of any violation of law set forth in paragraph (1), upon a showing
of such relationship with the convicted party, and subject to the
procedures set forth in section 13(c) of this Act.

(i) OTHER AUTHORITIES.—Nothing in subsection (c), (d), (f), (g),
or (h) limits—

(1) the availability of other administrative or judicial rem-
edies with respect to violations of this Act, or any regulation,
order, or license issued under this Act;

(2) the authority to compromise and settle, administrative
proceedings brought with respect to violations of this Act, or
any regulation, order, or license issued under this Act; or

(3) the authority to compromise, remit or mitigate seizures
and forfeitures pursuant to section 1(b) of title VI of the Act
of June 15, 1917 (22 U.S.C. 401(b)).

MULTILATERAL EXPORT CONTROL VIOLATIONS

SEC. 11A.12 (a) DETERMINATION BY THE PRESIDENT.—The
President, subject to subsection (¢c), shall apply sanctions under
subsection (b) for a period of not less than 2 years and not more
than 5 years, if the President determines that—

(1) a foreign person has violated any regulation issued by

a country to control exports for national security purposes pur-

suant to the agreement of the group known as the Coordi-

nating Committee, and

(2) such violation has resulted in substantial enhancement
of Soviet and East bloc capabilities in submarine or antisub-
marine warfare, ballistic or antiballistic missile technology,
strategic aircraft, command, control, communications and intel-
ligence, or other critical technologies as determined by the

President, on the advice of the National Security Council, to

Fepresent a serious adverse impact on the strategic balance of

orces.

The President shall notify the Congress of each action taken under
this section. This section, except subsections (h) and (j), applies
only to violations that occur after the date of the enactment of the
Export Enhancement Act of 1988.

(b) SancTiONS.—The sanctions referred to in subsection (a)
shall apply to the foreign person committing the violation, as well
as to any parent, affiliate, subsidiary, and successor entity of the
{oreign person, and, except as provided in subsection (c), are as fol-
ows:

1250 U.S.C. App. 2410a.
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(1) a prohibition on contracting with, and procurement of
products and services from, a sanctioned person, by any de-
partment, agency, or instrumentality of the United States Gov-
ernment, and

(2) a prohibition on importation into the United States of
all products produced by a sanctioned person.

(c) EXCEPTIONS.—The President shall not apply sanctions

under this section—

(1) in the case of procurement of defense articles or de-
fense services—

(A) under existing contracts or subcontracts, including
the exercise of options for production quantities to satisfy
United States operational military requirements;

(B) if the President determines that the foreign person
or other entity to which the sanctions would otherwise be
applied is a sole source supplier of essential defense arti-
cles or services and no alternative supplier can be identi-
fied; or

(C) if the President determines that such articles or
services are essential to the national security under de-
fense coproduction agreements; or
(2) to—

(A) products or services provided under contracts or
other binding agreements (as such terms are defined by
the President in regulations) entered into before the date
on which the President notifies the Congress of the inten-
tion to impose the sanctions;

(B) spare parts;

(C) component parts, but not finished products, essen-
tial to United States products or production;

(D) routine servicing and maintenance of products; or

(E) information and technology.

(d) ExcLusioN.—The President shall not apply sanctions under

this section to a parent, affiliate, subsidiary, and successor entity
of a foreign person if the President determines that—

(1) the parent, affiliate, subsidiary, or successor entity (as
the case may be) has not knowingly violated the export control
regulation violated by the foreign person, and

(2) the government of the country with jurisdiction over
the parent, affiliate, subsidiary, or successor entity had in ef-
fect, at the time of the violation by the foreign person, an effec-
tive export control system consistent with principles agreed to
in the Coordinating Committee, including the following:

(A) national laws providing appropriate civil and
criminal penalties and statutes of limitations sufficient to
deter potential violations;

(B) a program to evaluate export license applications
that includes sufficient technical expertise to assess the li-
censing status of exports and ensure the reliability of end-
users;

(C) an enforcement mechanism that provides authority
for trained enforcement officers to investigate and prevent
illegal exports;
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(D) a system of export control documentation to verify
the movement of goods and technology; and

(E) procedures for the coordination and exchange of in-
formation concerning violations of the agreement of the

Coordinating Committee.

(e) DEFINITIONS.—For purposes of this section—

(1) the term “component part” means any article which is
not usable for its intended functions without being imbedded
in or integrated into any other product and which, if used in
production of a finished product, would be substantially trans-
formed in that process;

(2) the term “finished product” means any article which is
usable for its intended functions without being imbedded or in-
tegrated into any other product, but in no case shall such term
be deemed to include an article produced by a person other
than a sanctioned person that contains parts or components of
the sanctioned person if the parts or components have been
substantially transformed during production of the finished
product; and

(3) the term “sanctioned person” means a foreign person,
and any parent, affiliate, subsidiary, or successor entity of the
foreign person, upon whom sanctions have been imposed under
this section.

(f) SUBSEQUENT MODIFICATIONS OF SANCTIONS.—The President
may, after consultation with the Congress, limit the scope of sanc-
tions applied to a parent, affiliate, subsidiary, or successor entity
of the foreign person determined to have committed the violation
on account of which the sanctions were imposed if the President de-
termines that—

(1) the parent, affiliate, subsidiary, or successor entity (as
the case may be) has not, on the basis of available evidence,
itself violated the export control regulation involved, either di-
rectly or through a course of conduct;

(2) the government with jurisdiction over the parent, affil-
iate, subsidiary, or successor entity has improved its export
control system as measured by the criteria set forth in sub-
section (d)(2);

(3) the parent, affiliate, subsidiary, or successor entity, has
instituted improvements in internal controls sufficient to de-
tect and prevent violations of the export control regime imple-
mented under paragraph (2); and

(4) the impact of the sanctions imposed on the parent, af-
filiate, subsidiary, or successor entity is proportionate to the
increased defense expenditures imposed on the United States.

Notwithstanding the preceding sentence, the President may not
limit the scope of the sanction referred to in subsection (b)(1) with
respect to the parent of the foreign person determined to have com-
mitted the violation, until that sanction has been in effect for at
least 2 years.

(g) REPORTS TO CONGRESS.—The President shall include in the
annual report submitted under section 14, a report on the status
of any sanctions imposed under this section, including any excep-
tions, exclusions, or modifications of sanctions that have been ap-
plied under subsection (c), (d), or ().
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(h) DISCRETIONARY IMPOSITION OF SANCTIONS.—If the Presi-
dent determines that a foreign person has violated a regulation
issued by a country to control exports for national security pur-
poses pursuant to the agreement of the group known as the Coordi-
nating Committee, but in a case in which subsection (a)(2) may not
apply, the President may apply the sanctions referred to in sub-
section (b) against that foreign person for a period of not more than
5 years.

(i) COMPENSATION FOR DIVERSION OF MILITARILY CRITICAL
TECHNOLOGIES TO CONTROLLED COUNTRIES.—(1) In cases in which
sanctions have been applied against a foreign person under sub-
section (a), the President shall initiate discussions with the foreign
person and the government with jurisdiction over that foreign per-
son regarding compensation on the part of the foreign person in an
amount proportionate to the costs of research and development and
procurement of new defensive systems by the United States and
the allies of the United States to counteract the effect of the tech-
nological advance achieved by the Soviet Union as a result of the
violation by that foreign person.

(2) The President shall, at the time that discussions are initi-
ated under paragraph (1), report to the Congress that such discus-
sions are being undertaken, and shall report to the Congress the
outcome of those discussions.

(j) OTHER ACTIONS BY THE PRESIDENT.—Upon making a deter-
mination under subsection (a) or (h), the President shall—

(1) initiate consultations with the foreign government with
jurisdiction over the foreign person who committed the viola-
tion involved, in order to seek prompt remedial action by that
government;

(2) initiate discussions with the governments participating
in the Coordinating Committee regarding the violation and
means to ensure that similar violations do not occur; and

(3) consult with and report to the Congress on the nature
of the violation and the actions the President proposes to take,
or has taken, to rectify the situation.

(k) DAMAGES FOR CERTAIN VIOLATIONS.—(1) In any case in
which the President makes a determination under subsection (a),
the Secretary of Defense shall determine the costs of restoring the
military preparedness of the United States on account of the viola-
tion involved. The Secretary of Defense shall notify the Attorney
General of his determination, and the Attorney General may bring
an action for damages, in any appropriate district court of the
United States, to recover such costs against the person who com-
mitted the violation, any person that is owned or controlled by the
person who committed the violation, and any person who owns and
controls the person who committed the violation.

(3)1 The total amount awarded in any case brought under
paragraph (2) shall be determined by the court in light of the facts
and circumstances, but shall not exceed the amount of the net loss
to the national security of the United States. An action under this
subsection shall be commenced not later than 3 years after the vio-

1S0 in law. Probably should be redesignated as (2).
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lation occurs, or one year after the violation is discovered, which-
ever is later.

(1) DEFINITION.—For purposes of this section, the term “foreign
person” means any person other than a United States person.

MISSILE PROLIFERATION CONTROL VIOLATIONS

SEC. 11B.2 (a) VIOLATIONS BY UNITED STATES PERSONS.—

(1) SANCTIONS.—(A) If the President determines that a
United States person knowingly—

(i) exports, transfers, or otherwise engages in the
trade of any item on the MTCR Annex, in violation of the
provisions of section 38 (22 U.S.C. 2778) or chapter 7 of
the Arms Export Control Act, section 5 or 6 of this Act, or
any regulations or orders issued under any such provi-
sions,

(i) conspires to or attempts to engage in such export,
transfer, or trade, or

(iii) facilitates such export, transfer, or trade by any
other person,

then the President shall impose the applicable sanctions de-
scribed in subparagraph (B).

(B) The sanctions which apply to a United States person
under subparagraph (A) are the following:

(1) If the item on the MTCR Annex involved in the ex-
port, transfer, or trade is missile equipment or technology
within category II of the MTCR Annex, then the President
shall deny to such United States person, for a period of 2
years, licenses for the transfer of missile equipment or
technology controlled under this Act.

(i1) If the item on the MTCR Annex involved in the ex-
port, transfer, or trade is missile equipment or technology
within category I of the MTCR Annex, then the President
shall deny to such United States person, for a period of not
less than 2 years, all licenses for items the export of which
is controlled under this Act.

(2) DISCRETIONARY SANCTIONS.—In the case of any deter-
mination referred to in paragraph (1), the Secretary may pur-
sue any other appropriate penalties under section 11 of this
Act.

(3) WAIVER.—The President may waive the imposition of
sanctions under paragraph (1) on a person with respect to a
p}r;oduct or service if the President certifies to the Congress
that—

(A) the product or service is essential to the national
security of the United States; and

(B) such person is a sole source supplier of the product
or service, the product or service is not available from any
alternative reliable supplier, and the need for the product
or service cannot be met in a timely manner by improved
manufacturing processes or technological developments.

(b) TRANSFERS OF MISSILE EQUIPMENT OR TECHNOLOGY BY
FOREIGN PERSONS.—

250 U.S.C. App. 2410b.
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(1) SANCTIONS.—(A) Subject to paragraphs (3) through (7),
if the President determines that a foreign person, after the
date of the enactment of this section, knowingly—

(i) exports, transfers, or otherwise engages in the
trade of any MTCR equipment or technology that contrib-
utes to the design, development, or production of missiles
in a country that is not an MTCR adherent and would be,
if it were United States-origin equipment or technology,
Zubject to the jurisdiction of the United States under this

ct,

(i1) conspires to or attempts to engage in such export,
transfer, or trade, or

(iii) facilitates such export, transfer, or trade by any
other person,

or if the President has made a determination with respect to
a foreign person under section 73(a) of the Arms Export Con-
trol Act, then the President shall impose on that foreign person
the applicable sanctions under subparagraph (B).

(B) The sanctions which apply to a foreign person under
subparagraph (A) are the following:

(i) If the item involved in the export, transfer, or trade
is within category II of the MTCR Annex, then the Presi-
dent shall deny, for a period of 2 years, licenses for the
transfer to such foreign person of missile equipment or
technology the export of which is controlled under this Act.

(i) If the item involved in the export, transfer, or
trade is within category I of the MTCR Annex, then the
President shall deny, for a period of not less than 2 years,
licenses for the transfer to such foreign person of items the
export of which is controlled under this Act.

(iii) If, in addition to actions taken under clauses (i)
and (ii), the President determines that the export, transfer,
or trade has substantially contributed to the design, devel-
opment, or production of missiles in a country that is not
an MTCR adherent, then the President shall prohibit, for
a period of not less than 2 years, the importation into the
United States of products produced by that foreign person.
(2) INAPPLICABILITY WITH RESPECT TO MTCR ADHERENTS.—

Paragraph (1) does not apply with respect to—

(A) any export, transfer, or trading activity that is au-
thorized by the laws of an MTCR adherent, if such author-
ization is not obtained by misrepresentation or fraud; or

(B) any export, transfer, or trade of an item to an end
user in a country that is an MTCR adherent.

(3) EFFECT OF ENFORCEMENT ACTIONS BY MTCR ADHER-
ENTS.—Sanctions set forth in paragraph (1) may not be im-
posed under this subsection on a person with respect to acts
described in such paragraph or, if such sanctions are in effect
against a person on account of such acts, such sanctions shall
be terminated, if an MTCR adherent is taking judicial or other
enforcement action against that person with respect to such
acts, or that person has been found by the government of an
MTCR adherent to be innocent of wrongdoing with respect to
such acts.
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(4) ADVISORY OPINIONS.—The Secretary, in consultation
with the Secretary of State and the Secretary of Defense, may,
upon the request of any person, issue an advisory opinion to
that person as to whether a proposed activity by that person
would subject that person to sanctions under this subsection.
Any person who relies in good faith on such an advisory opin-
ion which states that the proposed activity would not subject
a person to such sanctions, and any person who thereafter en-
gages in such activity, may not be made subject to such sanc-
tions on account of such activity.

(5) WAIVER AND REPORT TO CONGRESS.—(A) In any case
other than one in which an advisory opinion has been issued
under paragraph (4) stating that a proposed activity would not
subject a person to sanctions under this subsection, the Presi-
dent may waive the application of paragraph (1) to a foreign
person if the President determines that such waiver is essen-
tial to the national security of the United States.

(B) In the event that the President decides to apply the
waiver described in subparagraph (A), the President shall so
notify the Congress not less than 20 working days before
issuing the waiver. Such notification shall include a report
fully articulating the rationale and circumstances which led
the President to apply the waiver.

(6) ADDITIONAL WAIVER.—The President may waive the im-
position of sanctions under paragraph (1) on a person with re-
spect to a product or service if the President certifies to the
Congress that—

(A) the product or service is essential to the national
security of the United States; and

(B) such person is a sole source supplier of the product
or service, the product or service is not available from any
alternative reliable supplier, and the need for the product
or service cannot be met in a timely manner by improved
manufacturing processes or technological developments.

(7) EXCEPTIONS.—The President shall not apply the sanc-
tion under this subsection prohibiting the importation of the
products of a foreign person—

(A) in the case of procurement of defense articles or
defense services—

(i) under existing contracts or subcontracts, in-
cluding the exercise of options for production quan-
tities to satisfy requirements essential to the national
security of the United States;

(i1) if the President determines that the person to
which the sanctions would be applied is a sole source
supplier of the defense articles and services, that the
defense articles or services are essential to the na-
tional security of the United States, and that alter-
native sources are not readily or reasonably available;
or

(iii) if the President determines that such articles
or services are essential to the national security of the
United States under defense coproduction agreements
or NATO Programs of Cooperation;
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(B) to products or services provided under contracts
entered into before the date on which the President pub-
lishes his intention to impose the sanctions; or

(C) to—

(i) spare parts,

(il) component parts, but not finished products, es-
sential to United States products or production,

(iii) routine services and maintenance of products,
to the extent that alternative sources are not readily
or reasonably available, or

(iv) information and technology essential to
United States products or production.

(c) DEFINITIONS.—For purposes of this section and subsection

(k) and (1) of section 6—

(1) the term “missile” means a category I system as de-
fined in the MTCR Annex, and any other unmanned delivery
system of similar capability, as well as the specially designed
production facilities for these systems;

(2) the term “Missile Technology Control Regime” or
“MTCR” means the policy statement, between the United
States, the United Kingdom, the Federal Republic of Germany,
France, Italy, Canada, and Japan, announced on April 16,
1987, to restrict sensitive missile-relevant transfers based on
the MTCR Annex, and any amendments thereto;

(3) the term “MTCR adherent” means a country that par-
ticipates in the MTCR or that, pursuant to an international
understanding to which the United States is a party, controls
MTCR equipment or technology in accordance with the criteria
and standards set forth in the MTCR;

(4) the term “MTCR Annex” means the Guidelines and
Equipment and Technology Annex of the MTCR, and any
amendments thereto;

(5) the terms “missile equipment or technology” and
“MTCR equipment or technology” mean those items listed in
category I or category II of the MTCR Annex;

(6) the term “foreign person” means any person other than
a United States person;

(7)(A) the term “person” means a natural person as well as
a corporation, business association, partnership, society, trust,
any other nongovernmental entity, organization, or group, and
any governmental entity operating as a business enterprise,
and any successor of any such entity; and

(B) in the case of countries where it may be impossible to
identify a specific governmental entity referred to in subpara-
graph (A), the term “person” means—

(i) all activities of that government relating to the de-
velopment or production of any missile equipment or tech-
nology; and

(i1) all activities of that government affecting the de-
velopment or production of aircraft, electronics, and space
systems or equipment; and
(8) the term “otherwise engaged in the trade of” means,

with respect to a particular export or transfer, to be a freight
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forwarder or designated exporting agent, or a consignee or end
user of the item to be exported or transferred.

CHEMICAL AND BIOLOGICAL WEAPONS PROLIFERATION SANCTIONS

SEC. 11C.1 (a) IMPOSITION OF SANCTIONS.—

(1) DETERMINATION BY THE PRESIDENT.—Except as pro-
vided in subsection (b)(2), the President shall impose both of
the sanctions described in subsection (c¢) if the President deter-
mines that a foreign person, on or after the date of the enact-
mer(lit of this section, has knowingly and materially contrib-
uted—

(A) through the export from the United States of any
goods or technology that are subject to the jurisdiction of
the United States under this Act, or

(B) through the export from any other country of any
goods or technology that would be, if they were United
States goods or technology, subject to the jurisdiction of
the United States under this Act,

to the efforts by any foreign country, project, or entity de-
scribed in paragraph (2) to use, develop, produce, stockpile, or
otherwise acquire chemical or biological weapons.

(2) COUNTRIES, PROJECTS, OR ENTITIES RECEIVING ASSIST-
ANCE.—Paragraph (1) applies in the case of—

(A) any foreign country that the President determines
has, at any time after January 1, 1980—

(1) used chemical or biological weapons in violation
of international law;

(i1)) used lethal chemical or biological weapons
against its own nationals; or

(iii)) made substantial preparations to engage in

the activities described in clause (i) or (ii);

(B) any foreign country whose government is deter-
mined for purposes of section 6(j) of this Act to be a gov-
ernment that has repeatedly provided support for acts of
international terrorism; or

(C) any other foreign country, project, or entity des-
ignated by the President for purposes of this section.

(3) PERSONS AGAINST WHICH SANCTIONS ARE TO BE IM-
POSED.—Sanctions shall be imposed pursuant to paragraph (1)
on—

(A) the foreign person with respect to which the Presi-
dent makes the determination described in that para-
graph;

(B) any successor entity to that foreign person;

(C) any foreign person that is a parent or subsidiary
of that foreign person if that parent or subsidiary know-
ingly assisted in the activities which were the basis of that
determination; and

(D) any foreign person that is an affiliate of that for-
eign person if that affiliate knowingly assisted in the ac-
tivities which were the basis of that determination and if
that affiliate is controlled in fact by that foreign person.

150 U.S.C. App. 2410c.
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(b) CONSULTATIONS WITH AND ACTIONS BY FOREIGN GOVERN-

MENT OF JURISDICTION.—

(1) CONSULTATIONS.—If the President makes the deter-
minations described in subsection (a)(1) with respect to a for-
eign person, the Congress urges the President to initiate con-
sultations immediately with the government with primary ju-
risdiction over that foreign person with respect to the imposi-
tion of sanctions pursuant to this section.

(2) ACTIONS BY GOVERNMENT OF JURISDICTION.—In order to
pursue such consultations with that government, the President
may delay imposition of sanctions pursuant to this section for
a period of up to 90 days. Following these consultations, the
President shall impose sanctions unless the President deter-
mines and certifies to the Congress that that government has
taken specific and effective actions, including appropriate pen-
alties, to terminate the involvement of the foreign person in
the activities described in subsection (a)(1). The President may
delay imposition of sanctions for an additional period of up to
90 days if the President determines and certifies to the Con-
gress that that government is in the process of taking the ac-
tions described in the preceding sentence.

(3) REPORT TO CONGRESS.—The President shall report to
the Congress, not later than 90 days after making a deter-
mination under subsection (a)(1), on the status of consultations
with the appropriate government under this subsection, and
the basis for any determination under paragraph (2) of this
subsection that such government has taken specific corrective
actions.

(c) SANCTIONS.—

(1) DESCRIPTION OF SANCTIONS.—The sanctions to be im-
posed pursuant to subsection (a)(1) are, except as provided in
paragraph (2) of this subsection, the following:

(A) PROCUREMENT SANCTION.—The United States Gov-
ernment shall not procure, or enter into any contract for
the procurement of, any goods or services from any person
described in subsection (a)(3).

(B) IMPORT SANCTIONS.—The importation into the
United States of products produced by any person de-
scribed in subsection (a)(3) shall be prohibited.

(2) EXCEPTIONS.—The President shall not be required to
apply or maintain sanctions under this section—

(A) in the case of procurement of defense articles or
defense services—

(1) under existing contracts or subcontracts, in-
cluding the exercise of options for production quan-
tities to satisfy United States operational military re-
quirements;

(i1) if the President determines that the person or
other entity to which the sanctions would otherwise be
applied is a sole source supplier of the defense articles
or services, that the defense articles or services are es-
sential, and that alternative sources are not readily or
reasonably available; or
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(iii) if the President determines that such articles
or services are essential to the national security under
defense coproduction agreements;

(B) to products or services provided under contracts
entered into before the date on which the President pub-
lishes his intention to impose sanctions;

(C) to—

(i) spare parts,

(i) component parts, but not finished products, es-
sential to United States products or production, or

(iii) routine servicing and maintenance of prod-
ucts, to the extent that alternative sources are not
readily or reasonably available;

(D) to information and technology essential to United
States products or production; or

(E) to medical or other humanitarian items.

(d) TERMINATION OF SANCTIONS.—The sanctions imposed pur-
suant to this section shall apply for a period of at least 12 months
following the imposition of sanctions and shall cease to apply there-
after only if the President determines and certifies to the Congress
that reliable information indicates that the foreign person with re-
spect to which the determination was made under subsection (a)(1)
has ceased to aid or abet any foreign government, project, or entity
in its efforts to acquire chemical or biological weapons capability as
described in that subsection.

(e) WAIVER.—

(1) CRITERION FOR WAIVER.—The President may waive the
application of any sanction imposed on any person pursuant to
this section, after the end of the 12-month period beginning on
the date on which that sanction was imposed on that person,
if the President determines and certifies to the Congress that
such waiver is important to the national security interests of
the United States.

(2) NOTIFICATION OF AND REPORT TO CONGRESS.—If the
President decides to exercise the waiver authority provided in
paragraph (1), the President shall so notify the Congress not
less than 20 days before the waiver takes effect. Such notifica-
tion shall include a report fully articulating the rationale and
circumstances which led the President to exercise the waiver
authority.

(f) DEFINITION OF FOREIGN PERSON.—For the purposes of this
section, the term “foreign person” means—

(1) an individual who is not a citizen of the United States
or an alien admitted for permanent residence to the United
States; or

(2) a corporation, partnership, or other entity which is cre-
ated or organized under the laws of a foreign country or which
has its principal place of business outside the United States.

August 6, 2010
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ENFORCEMENT

SEC. 12.13 (a) GENERAL AUTHORITY.—(1) To the extent nec-
essary or appropriate to the enforcement of this Act or to the impo-
sition of any penalty, forfeiture, or liability arising under the Ex-
port Control Act of 1949 or the Export Administration Act of 1969,
the head of any department or agency exercising any function
thereunder (and officers or employees of such department or agency
specifically designated by the head thereof) may make such inves-
tigations within the United States, and the Commissioner of Cus-
toms (and officers or employees of the United States Customs Serv-
ice specifically designated by the Commissioner) may make such in-
vestigations outside of the United States, and the head of such de-
partment of agency (and such officers or employees) may obtain
such information from, require such reports or the keeping of such
records by, make such inspection of the books, records, and other
writings, premises, or property of, and take the sworn testimony of,
any person. In addition, such officers or employees may administer
oaths or affirmations, and may be subpena require any person to
appear and testify or to appear and produce books, records, and
other writings, or both, and in the case of contumacy by, or refusal
to obey a subpena issued to, any such person, a district court of the
United States, after notice to any such person and hearing, shall
have jurisdiction to issue an order requiring such person to appear
and give testimony or to appear and produce books, records, and
other writings, or both, and any failure to obey such order of the
court may be punished by such court as a contempt thereof. In ad-
dition to the authority conferred by this paragraph, the Secretary
(and officers or employees of the Department of Commerce des-
ignated by the Secretary) may conduct, outside the United States,
pre-license investigations and post-shipment verifications of items
licensed for export, and investigations in the enforcement of section
8 of this Act.

(2)(A) Subject to subparagraph (B) of this paragraph, the
United States Customs Service is authorized, in the enforcement of
this Act, to search, detain (after search), and seize goods or tech-
nology at those ports of entry or exit from the United States where
officers of the Customs Service are authorized by law to conduct
such searches, detentions, and seizures, and at those places outside
the United States where the Customs Service, pursuant to agree-
ments or other arrangements with other countries, is authorized to
perform enforcement activities.

(B) An officer of the United States Customs Service may do the
following in carrying out enforcement authority under this Act:

(i) Stop, search, and examine a vehicle, vessel, aircraft, or
person on which or whom such officer has reasonable cause to
suspect there are any goods or technology that has been, is
being, or is about to be exported from the United States in vio-
lation of this Act.

(i) Search any package or container in which such officer
has reasonable cause to suspect there are any goods or tech-

1350 U.S.C. App. 2411.
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nology that has been, is being, or is about to be exported from

the United States in violation of this Act.

(iii) Detain (after search) or seize and secure for trial any
goods or technology on or about such vehicle, vessel, aircraft,
or person, or in such package or container, if such officer has
probable cause to believe the goods or technology has been, is
being, or is about to be exported from the United States in vio-
lation of this Act.

(iv) Make arrests without warrant for any violation of this
Act committed in his or her presence or view or if the officer
has probable cause to believe that the person to be arrested
has committed or is committing such a violation.

The arrest authority conferred by clause (iv) of this subparagraph
is in addition to any arrest authority under other laws. The Cus-
toms Service may not detain for more than 20 days any shipment
of goods or technology eligible for export under a general license
under section 4(a)(3). In a case in which such detention is on ac-
count of a disagreement between the Secretary and the head of any
other department or agency with export license authority under
other provisions of law concerning the export license requirements
for such goods or technology, such disagreement shall be resolved
within that 20-day period. At the end of that 20-day period, the
Customs Service shall either release the goods or technology, or
seize the goods or technology as authorized by other provisions of
law.

(3)(A) Subject to subparagraph (B) of this paragraph, the Sec-
retary shall have the responsibility for the enforcement of section
8 of this Act and, in the enforcement of the other provisions of this
Act, the Secretary is authorized to search, detain (after search),
and seize goods or technology at those places within the United
States other than those ports specified in paragraph (2)(A) of this
subsection. The search, detention (after search), or seizure of goods
or technology at those ports and places specified in paragraph
(2)(A) may be conducted by officers or employees of the Department
of Commerce designated by the Secretary with the concurrence of
the Commissioner of Customs or a person designated by the Com-
missioner.

(B) The Secretary may designate any employee of the Office of
Export Enforcement of the Department of Commerce to do the fol-
lowing in carrying out enforcement authority under this Act:

(i) Execute any warrant or other process issued by a court
or officer of competent jurisdiction with respect to the enforce-
ment of the provisions of this Act.

(i1) Make arrests without warrant for any violation of this
Act committed in his or her presence or view, or if the officer
or employee has probable cause to believe that the person to
be arrested has committed or is committing such a violation.

(iii) Carry firearms in carrying out any activity described
in clause (i) or (ii).

(4) The authorities first conferred by the Export Administra-
tion Amendments Act of 1985 under paragraph (3) shall be exer-
cised pursuant to guidelines approved by the Attorney General.
Such guidelines shall be issued not later than 120 days after the

August 6, 2010
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date of the enactment of the Export Administration Amendments
Act of 1985.

(5) All cases involving violations of this Act shall be referred
to the Secretary for purposes of determining civil penalties and ad-
ministrative sanctions under section 11(c) of this Act, or to the At-
torney General for criminal action in accordance with this Act.

(6) Nothwithstanding any other provision of law, the United
States Customs Service may expend in the enforcement of export
controls under this Act not more than $12,000,000 in the fiscal
year 1985 and not more than $14,000,000 in the fiscal year 1986.

(7) Not later than 90 days after the date of the enactment of
the Export Administration Amendments Act of 1985, the Secretary,
with the concurrence of the Secretary of the Treasury, shall publish
in the Federal Register procedures setting forth, in accordance with
this subsection, the responsibilities of the Department of Commerce
and the United States Customs Service in the enforcement of this
Act. In addition, the Secretary, with the concurrence of the Sec-
retary of the Treasury, may publish procedures for the sharing of
information in accordance with subsection (c)(3) of this section, and
procedures for the submission to the appropriate departments and
agencies by private persons of information relating to the enforce-
ment of this Act.

(8) For purposes of this section, a reference to the enforcement
of this Act or to a violation of this Act includes a reference to the
enforcement or a violation of any regulation, order, or license
issued under this Act.

(b) IMMUNITY.—No person shall be excused from complying
with any requirements under this section because of his privilege
against self-incrimination, but the immunity provisions of section
6002 of title 18, United States Code, shall apply with respect to
any individual who specifically claims such privilege.

(c) CONFIDENTIALITY.—(1) Except as otherwise provided by the
third sentence of section 8(b)(2) and by section 11(c)(2)(C) of this
Act, information obtained under this Act on or before June 30,
1980, which is deemed confidential, including Shippers’ Export
Declarations, or with reference to which a request for confidential
treatment is made by the person furnishing such information, shall
be exempt from disclosure under section 552 of title 5, United
States Code, and such information shall not be published or dis-
closed unless the Secretary determines that the withholding there-
of is contrary to the national interest. Information obtained under
this Act after June 30, 1980, may be withheld only to the extent
permitted by statute, except that information obtained for the pur-
pose of consideration of, or concerning, license applications under
this Act shall be withheld from public disclosure unless the release
of such information is determined by the Secretary to be in the na-
tional interest. Enactment of this subsection shall not affect any ju-
dicial proceeding commenced under section 552 of title 5, United
States Code, to obtain access to boycott reports submitted prior to
October 31, 1976, which was pending on May 15, 1979; but such
proceeding shall be continued as if this Act had not been enacted.

(2) Nothing in this Act shall be construed as authorizing the
withholding of information from the Congress or from the General
Accounting Office. All information at any time under this Act or
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previous Acts regarding the control of exports, including any report
or license application required under this Act, shall be made avail-
able to any committee or subcommittee of Congress of appropriate
jurisdiction upon request of the chairman or ranking minority
member of such committee or subcommittee. No such committee or
subcommittee, or member thereof, shall disclose any information
obtained under this Act or previous Acts regarding the control of
exports which is submitted on a confidential basis unless the full
committee determines that the withholding of that information is
contrary to the national interest. Notwithstanding paragraph (1) of
this subsection, information referred to in the second sentence of
this paragraph shall, consistent with the protection of intelligence,
counterintelligence, and law enforcement sources, methods, and ac-
tivities, as determined by the agency that originally obtained the
information, and consistent with the provisions of section 313 of
the Budget and Accounting Act, 1921, be made available only by
that agency, upon request, to the Comptroller General of the
United States or to any officer or employee of the General Account-
ing Office who is authorized by the Comptroller General to have ac-
cess to such information. No officer or employee of the General Ac-
counting Office shall disclose, except to the Congress in accordance
with this paragraph, any such information which is submitted on
a confidential basis and from which any individual can be identi-
fied.

(3) Any department or agency which obtains information which
is relevant to the enforcement of this Act, including information
pertaining to any investigation, shall furnish such information to
each department or agency with enforcement responsibilities under
this Act to the extent consistent with the protection of intelligence,
counterintelligence, and law enforcement sources, methods, and ac-
tivities. The provisions of this paragraph shall not apply to infor-
mation subject to the restrictions set forth in section 9 of title 13,
United States Code; and return information, as defined in sub-
section (b) of section 6103 of the Internal Revenue Code of 1954,
may be disclosed only as authorized by such section. The Secretary
and the Commissioner of Customs, upon request, shall exchange
any licensing and enforcement information with each other which
is necessary to facilitate enforcement efforts and effective license
decisions. The Secretary, the Attorney General, and the Commis-
sioner of Customs shall consult on a continuing basis with one an-
other and with the heads of other departments and agencies which
obtain information subject to this paragraph, in order to facilitate
the exchange of such information.

(d) REPORTING REQUIREMENTS.—In the administration of this
Act, reporting requirements shall be so designed as to reduce the
cost of reporting, recordkeeping, and export documentation re-
quired under this Act to the extent feasible consistent with effec-
tive enforcement and compilation of useful trade statistics. Report-
ing, recordkeeping, and export documentation requirements shall
be periodically reviewed and revised in the light of developments
in the field of information technology.

(e) SIMPLIFICATION OF REGULATIONS.—The Secretary, in con-
sultation with appropriate United States Government departments
and agencies and with appropriate technical advisory committees
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established under section 5(h), shall review the regulations issued
under this Act and the commodity control list in order to determine
how compliance with the provisions of this Act can be facilitated
by simplifying such regulations, by simplifying or clarifying such
list, or by any other means.

ADMINISTRATIVE PROCEDURE AND JUDICIAL REVIEW

SEC. 13.1% (a) EXEMPTION.—Except as provided in section
11(c)(2) and subsection (¢) of this section, the functions exercised
under this Act are excluded from the operation of sections 551, 553
through 559, and 701 through 706 of title 5, United States Code.

(b) PuBLIC PARTICIPATION.—It is the intent of the Congress
that, to the extent practicable, all regulations imposing controls on
exports under this Act be issued in proposed form with meaningful
opportunity for public comment before taking effect. In cases where
a regulation imposing controls under this Act is issued with imme-
diate effect, it is the intent of the Congress that meaningful oppor-
tunity for public comment also be provided and that the regulation
be reissued in final form after public comments have been fully
considered.

(c) PROCEDURES RELATING TO CIVIL PENALTIES AND SANC-
TIONS.—(1) In any case in which a civil penalty or other civil sanc-
tion (other than a temporary denial order or a penalty or sanction
for a violation of section 8) is sought under section 11 of this Act,
the charged party is entitled to receive a formal complaint speci-
fying the charges and, at his or her request, to contest the charges
in a hearing before an administrative law judge. Subject to the pro-
visions of this subsection, any such hearing shall be conducted in
accordance with sections 556 and 557 of title 5, United States
Code. With the approval of the administrative law judge, the Gov-
ernment may present evidence in camera in the presence of the
charged party or his or her representative. After the hearing, the
administrative law judge shall make findings of fact and conclu-
sions of law in a written decision, which shall be referred to the
Secretary. The Secretary shall, in a written order, affirm, modify,
or vacate the decision of the administrative law judge within 30
days after receiving the decison. The order of the Secretary shall
be final and is not subject to judicial review, except as provided in
paragraph (3).

(2) The proceedings described in paragraph (1) shall be con-
cluded within a period of 1 year after the complaint is submitted,
unless the administrative law judge extends such period for good
cause shown.

(3) The order of the Secretary under paragraph (1) shall be
final, except that the charged party may, within 15 days after the
order is issued, appeal the order in the United States Court of Ap-
peals for the District of Columbia Circuit, which shall have juris-
diction of the appeal. The court may, while the appeal is pending,
stay the order of the Secretary. The court may review only those
issues necessary to determine liability for the civil penalty or other
sanction involved. In an appeal filed under this paragraph, the
court shall set aside any finding of fact for which the court finds

1450 U.S.C. App. 2412
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there is not substantial evidence on the record and any conclusion
of law which the court finds to be arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.

(4) An administrative law judge referred to in this subsection
shall be appointed by the Secretary from among those considered
qualified for selection and appointment under section 3105 of title
5, United States Code. Any person who, for at least 2 of the 10
years immediately preceding the date of the enactment of the Ex-
port Administration Amendments Act of 1985, has served as a
hearing commissioner of the Department of Commerce shall be in-
cluded among these considered as qualified for selection and ap-
pointment to such position.

(d) ImPOSITION OF TEMPORARY DENIAL ORDERS.—(1) In any
case in which it is necessary, in the public interest, to prevent an
imminent violation of this Act or any regulation, order, or license
issued under this Act, the Secretary may, without a hearing, issue
an order temporarily denying United States export privileges (here-
inafter in this subsection referred to as a “temporary denial order”)
to a person. A temporary denial order may be effective no longer
than 180 days unless renewed in writing by the Secretary for addi-
tional 180-day periods in order to prevent such an imminent viola-
tion, except that a temporary denial order may be renewed only
after notice and an opportunity for a hearing is provided.

(2) A temporary denial order shall define the imminent viola-
tion and state why the temporary denial order was granted without
a hearing. The person or persons subject to the issuance or renewal
of a temporary denial order may file an appeal of the issuance or
renewal of the temporary denial order with an administrative law
judge who shall, within 10 working days after the appeal is filed,
recommend that the temporary denial order be affirmed, modified,
or vacated. Parties may submit briefs and other material to the
judge. The recommendation of the administrative law judge shall
be submitted to the Secretary who shall either accept, reject, or
modify the recommendation by written order within 5 working
days after receiving the recommendation. The written order of the
Secretary under the preceding sentence shall be final and is not
subject to judicial review, except as provided in paragraph (3). The
temporary denial order shall be affirmed only if it is reasonable to
believe that the order is required in the public interest to prevent
an imminent violation of this Act or any regulation, order, or li-
cense issued under this Act. All materials submitted to the admin-
istrative law judge and the Secretary shall constitute the adminis-
trative record for purposes of review by the courts.

(3) An order of the Secretary affirming, in whole or in part, the
issuance of a temporary denial order may, within 15 days after the
order is issued, be appealed by a person subject to the order to the
United States Court of Appeals for the District of Columbia Circuit,
which shall have jurisdiction of the appeal. The court may review
only those issues necessary to determine whether the standard for
issuing the temporary denial order has been met. The court shall
vacate the Secretary’s order if the court finds that the Secretary’s
order is arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.
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(e) APPEALS FROM LICENSE DENIALS.—A determination of the
Secretary, under section 10(f) of this Act, to deny a license may be
appealed by the applicant to an administrative law judge who shall
have the authority to conduct proceedings to determine only wheth-
er the item sought to be exported is in fact on the control list. Such
proceedings shall be conducted within 90 days after the appeal is
filed. Any determination by an administrative law judge under this
subsection and all materials filed before such judge in the pro-
ceedings shall be reviewed by the Secretary, who shall either affirm
or vacate the determination in a written decision within 30 days
after receiving the determination. The Secretary’s written decision
shall be final and is not subject to judicial review. Subject to the
limitations provided in section 12(c) of this Act, the Secretary’s de-
cision shall be published in the Federal Register.

ANNUAL REPORT

SEC. 14.15 (a) CONTENTS.—Not later than December 31 of each
year, the Secretary shall submit to the Congress a report on the
administration of this Act during the preceding fiscal year. All
agencies shall cooperate fully with the Secretary in providing infor-
mation for such report. Such report shall include detailed informa-
tion with respect to—

(1) the implementation of the policies set forth in section

(2) general licensing activities under sections 5, 6, and 7,
and any changes in the exercise of the authorities contained in
sections 5(a), 6(a), and 7(a);

(3) the results of the review of United States policy toward
individual countries pursuant to section 5(b);

(4) the results, in as much detail as may be included con-
sistent with the national security and the need to maintain the
confidentiality of proprietary information, of the actions, in-
cluding reviews and revisions of export controls maintained for
national security purposes, required by section 5(c)(3);

(5) actions taken to carry our section 5(d);

(6) changes in categories of items under export control re-
ferred to in section 5(e);

(7) determinations of foreign availability made under sec-
tion 5(f), the citeria used to make such determinations, the re-
moval of any export controls under such section, and any evi-
dence demonstrating a need to impose export controls for na-
tional security purposes notwithstanding foreign availability;

(8) actions taken in compliance with section 5(f)(6);

(9) the operation of the indexing system under section 5(g);

(10) consultations with the technical advisory committees
established pursuant to section 5(h), the use made of the ad-
vice rendered by such committees, and the contributions of
such committees toward implementing the policies set forth in
this Act;

(11) the effectiveness of export controls imposed under sec-
tion 6 in furthering the foreign policy of the United States;

(12) export controls and monitoring under section 7;

1550 U.S. C. App. 2413.
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(13) the information contained in the reports required by
section 7(b)(2), together with an analysis of—

(A) the impact on the economy and world trade of
shortages or increased prices for commodities subject to
monitoring under this Act or section 812 of the Agricul-
tural Act of 1970;

(B) the worldwide supply of such commodities; and

(C) actions being taken by other countries in response
to such shortages or increased prices;

(14) actions taken by the President and the Secretary to
carry out the antiboycott policies set forth in section 3(5) of
this Act;

(15) organizational and procedural changes undertaken in
furtherance of the policies set forth in this Act, including
changes to increase the efficiency of the export licensing proc-
ess and to fulfill the requirements of section 10, including an
accounting of appeals received, court orders issued, and actions
taken pursuant thereto under subsection (j) of such section;

(16) delegations of authority by the President as provided
in section 4(e) of this Act;

(17) efforts to keep the business sector of the Nation in-
formed with respect to policies and procedures adopted under
this Act;

(18) any reviews undertaken in furtherance of the policies
of this Act, including the results of the review required by sec-
tion 12(d), and any action taken, on the basis of the review re-
quired by section 12(e), to simplify regulations issued under
this Act;

(19) violations under section 11 and enforcement activities
under section 12; and

(20) the issuance of regulations under the authority of this
Act, including an explanation of each case in which regulations
Welgz not issued in accordance with the first sentence of section
13(b).

(b) REPORT ON CERTAIN EXPORT CONTROLS.—To the extent
that the President determines that the policies set forth in section
3 of this Act require the control of the export of goods and tech-
nology other than those subject to multilateral controls, or require
more stringent controls than the multilateral controls, the Presi-
dent shall include in each annual report the reasons for the need
to impose, or to continue to impose, such controls and the esti-
mated domestic economic impact on the various industries affected
by such controls.

(¢) REPORT ON NEGOTIATIONS.—The President shall include in
each annual report a detailed report on the progress of the negotia-
tions required by section 5(i), until such negotiations are concluded.

(d) REPORT ON EXPORTS TO CONTROLLED COUNTRIES.—The Sec-
retary shall include in each annual report a detailed report which
lists every license for exports to controlled countries which was ap-
proved under this Act during the preceding fiscal year. Such report
shall specify to whom the license was granted, the type of goods or
technology exported, and the country receiving the goods or tech-
nology. The information required by this subsection shall be subject
to the provisions of section 12(c) of this Act.
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(e) REPORT ON DOMESTIC EcONOMIC IMPACT OF EXPORTS TO
CONTROLLED COUNTRIES.—The Secretary shall include in each an-
nual report a detailed description of the extent of injury to United
States industry and the extent of job displacement caused by
United States exports of goods and technology to controlled coun-
tries. The annual report shall also include a full analysis of the
consequences of exports of turnkey plants and manufacturing facili-
ties to controlled countries which are used by such countries to
produce goods for export to the United States or to compete with
United States products in export markets.

(f) ANNUAL REPORT OF THE PRESIDENT.—The President shall
submit an annual report to the Congress estimating the additional
defense expenditures of the United States arising from illegal tech-
nology transfers, focusing on estimated defense costs arising from
illegal technology transfers that resulted in a serious adverse im-
pact on the strategic balance of forces. These estimates shall be
based on assessment by the intelligence community of any tech-
nology transfers that resulted in such serious adverse impact. This
report may have a classified annex covering any information of a
sensitive nature.

ADMINISTRATIVE AND REGULATORY AUTHORITY

SEC. 15.16 (a) UNDER SECRETARY OF COMMERCE.—The Presi-
dent shall appoint, by and with the advice and consent of the Sen-
ate, an Under Secretary of Commerce for Export Administration
who shall carry out all functions of the Secretary under this Act
and such other statutes that relate to national security which were
delegated to the office of the Assistant Secretary of Commerce for
Trade Administration before the date of the enactment of the Ex-
port Administration Amendments Act of 1985, and such other func-
tions under this Act which were delegated to such office before
such date of enactment, as the Secretary may delegate. The Presi-
dent shall appoint, by and with the advice and consent of the Sen-
ate, two Assistant Secretaries of Commerce to assist the Under
Secretary in carrying out such functions.

(b) IssUANCE OF REGULATIONS.—The President and the Sec-
retary may issue such regulations as are necessary to carry out the
provisions of this Act. Any such regulations issued to carry out the
provisions of section 5(a), 6(a), 7(a), or (8)(b) may apply to the fi-
nancing, transporting, or other servicing of exports and the partici-
pation therein by any person. Any such regulations the purpose of
which is to carry out the provisions of section 5, or of section 4(a)
for the purpose of administering the provisions of section 5, may
be issued only after the regulations are submitted for review to the
Secretary of Defense, the Secretary of State, such other depart-
ments and agencies as the Secretary considers appropriate, and the
appropriate technical advisory committee. The preceding sentence
does not require the concurrence or approval of any official, depart-
ment, or agency to which such regulations are submitted.

(c) AMENDMENTS TO REGULATIONS.—If the Secretary proposes
to amend regulations issued under this Act, the Secretary shall re-
port to the Committee on Banking, Housing, and Urban Affairs of

1650 U.S.C. App. 2414.



August 6, 2010

83 EXPORT ADMINISTRATION ACT OF 1979 Sec. 16

the Senate and the Committee on Foreign Affairs of the House of
Representatives on the intent and rationale of such amendments.
Such report shall evaluate the cost and burden to United States ex-
porters of the proposed amendments in relation to any enhance-
ment of licensing objectives. The Secretary shall consult with the
technical advisory committees authorized under section 5(h) of this
Act in formulating or amending regulations issued under this Act.
The procedures defined by regulations in effect on January 1, 1984,
with respect to sections 4 and 5 of this Act, shall remain in effect
unless the Secretary determines, on the basis of substantial and re-
liable evidence, that specific change is necessary to enhance the
prevention of diversions of exports which would prove detrimental
to the national security of the United States or to reduce the licens-
ing and paperwork burden on exporters and their distributors.

DEFINITIONS

SEC. 16.17 As used in this Act—

(1) the term “person” includes the singular and the plural
and any individual, partnership, corporation, or other form of
association, including any government or agency thereof;

(2) the term “United States person” means any United
States resident or national (other than an individual resident
outside the United States and employed by other than a
United States person), any domestic concern (including any
permanent domestic establishment of any foreign concern) and
any foreign subsidiary or affiliate (including any permanent
foreign establishment) of any domestic concern which is con-
trolled in fact by such domestic concern, as determined under
regulations of the President;

(3) the term “good” means any article, natural or man-
made substance, material, supply or manufactured product, in-
(O;lluding inspection and test equipment, and excluding technical

ata;

(4) the term “technology” means the information and
knowhow (whether in tangible form, such as models, proto-
types, drawings, sketches, diagrams, blueprints, or manuals, or
in intangible form, such as training or technical services) that
can be used to design, produce, manufacture, utilize, or recon-
struct goods, including computer software and technical data,
but not the goods themselves;

(5) the term “export” means—

(A) an actual shipment, transfer, or tramsmission of
goods or technology out of the United States;
(B) a transfer of goods or technology in the United

States to an embassy or affiliate of a controlled country; or

(C) a transfer to any person of goods or technology ei-
ther within the United States or outside of the United

States with the knowledge or intent that the goods or tech-

nology will be shipped, transferred, or transmitted to an

unauthorized recipient;

(6) the term “controlled country” means a controlled coun-
try under section 5(b)(1) of this Act;

1750 U.S.C. App. 2415.
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(7) the term “United States” means the States of the
United States, the District of Columbia, and any common-
wealth, territory, dependency, or possession of the United
States, and includes the outer Continental Shelf, as defined in
section 2(a) of the Outer Continental Shelf Lands Act (43
U.S.C. 1331(a)); and

(8) the term “Secretary” means the Secretary of Com-
merce.

EFFECT ON OTHER ACTS

SEC. 17.18 (a) IN GENERAL.—Except as otherwise provided in
this Act, nothing contained in this Act shall be construed to modify,
repeal, supersede, or otherwise affect the provisions of any other
laws authorizing control over exports of any commodity.

(b) COORDINATION OF CONTROLS.—The authority granted to the
President under this Act shall be exercised in such manner as to
achieve effective coordination with the authority exercised under
section 38 of the Arms Export Control Act (22 U.S.C. 2778).

(c) Civi. AIRCRAFT EQUIPMENT.—Notwithstanding any other
provision of law, any product (1) which is standard equipment cer-
tified by the Federal Aviation Administration, in civil aircraft and
is an integral part of such aircraft, and (2) which is to be exported
to a country other than a controlled country, shall be subject to ex-
port controls exclusively under this Act. Any such product shall not
be subject to controls under section 38(b)(2) of the Arms Export
Control Act.

(d) NONPROLIFERATION CONTROLS.—(1) Nothing in section 5 or
6 of this Act shall be construed to supersede the procedures pub-
lished by the President pursuant to section 309(c) of the Nuclear
Non-Proliferation Act of 1978.

(2) With respect to any export license application which, under
the procedures published by the President pursuant to section
309(c) of the Nuclear Non-Proliferation Act of 1978, is referred to
the Subgroup on Nuclear Export Coordination or other interagency
group, the provisions of section 10 of this Act shall apply with re-
spect to such license application only to the extent that they are
consistent with such published procedures, except that if the proc-
essing of any such application under such procedures is not com-
pleted within 180 days after the receipt of the application by the
Secretary, the applicant shall have the rights of appeal and court
action provided in section 10(j) of this Act.

(e) TERMINATION OF OTHER AUTHORITY.—On October 1, 1979,
the Mutual Defense Assistance Control Act of 1951 (22 U.S.C.
1611-1613d), is superseded.

(f) AGRICULTURAL ACT OF 1970.—Nothing in this Act shall af-
fect the provisions of the last sentence of section 812 of the Agricul-
tural Act of 1970 (7 U.S.C. 612c-3).

1850 U.S.C. App. 2416.
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AUTHORIZATION OF APPROPRIATIONS

SEC. 18.19 (a) REQUIREMENT OF AUTHORIZING LEGISLATION.—
(1) Notwithstanding any other provisions of law, money appro-
priated to the Department of Commerce for expenses to carry out
the purposes of this Act may be obligated or expended only if—

(A) the appropriation thereof has been previously author-
ized by law enacted on or after the date of the enactment of
the Export Administration Amendments Act of 1985; or

(B) the amount of all such obligations and expenditures
does not exceed an amount previously prescribed by law en-
acted on or after such date.

(2) To the extent that legislation enacted after the making of
an appropriation to carry out the purposes of this Act authorizes
the obligation or expenditure thereof, the limitation contained in
paragraph (1) shall have no effect.

(8) The provisions of this subsection shall not be superseded
except by a provision of law enacted after the date of the enact-
ment of the Export Administration Amendments Act of 1985 which
specifically repeals, modifies, or supersedes the provisions of this
subsection.

(b) AUTHORIZATION.—There are authorized to be appropriated
to the Department of Commerce to carry out the purposes of this
Act—

(1) $42,813,000 for the fiscal year 1993;

(2) such sums as may be necessary for the fiscal year 1994;
and

(3) such additional amounts, for each such fiscal year, as
may be necessary for increases in salary, pay, retirement,
other employee benefits authorized by law, and other nondis-
cretionary costs.

EFFECTIVE DATE

SEC. 19.20 (a) ErrECTIVE DATE.—This Act shall take effect
upon the expiration of the Export Administration Act of 1969.

(b) ISSUANCE OF REGULATIONS.—(1) Regulations implementing
the provisions of section 10 of this Act shall be issued and take ef-
fect not later than July 1, 1980.

(2) Regulations implementing the provisions of section 7(c) of
this Act shall be issued and take effect not later than January 1,
1980.

TERMINATION DATE

SEC. 20.21 The authority granted by this Act terminates on Au-
gust 20, 2001.

1950 U.S.C. App. 2417
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SAVINGS PROVISIONS

SEC. 21.22 (a) IN GENERAL.—AII, delegations, rules, regula-
tions, orders, determinations, licenses, or other forms of adminis-
trative action which have been made, issued, conducted, or allowed
to become effective under the Export Control Act of 1949 or the Ex-
port Administration Act of 1969 and which are in effect at the time
this Act takes effect shall continue in effect according to their
Karms until modified, superseded, set aside, or revoked under this

ct.

(b) ADMINISTRATIVE PROCEEDINGS.—This Act shall not apply to
any administrative proceedings commenced or any application for
a license made, under the Export Administration Act of 1969,
which is pending at the time this Act takes effect.

TECHNICAL AMENDMENTS
SEC. 22.23 * * *

INTERNATIONAL INVESTMENT SURVEY ACT AUTHORIZATIONS
SEC. 23.24 * * *

MISCELLANEOUS
SEC. 24,25 * * %

2250 U.S.C. App. 2420.

23 Sec. 22 consists of technical amendments to the Arms Export Control Act, the Energy Policy
and Conservation Act and the Internal Revenue Code of 1954.

24 Sec. 23 provides authorization of funds for fiscal years 1980 and 1981 for the International
Investment and Trade in Services Survey Act.

25Sec. 24 amends Public Law 480.



