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CAN-SPAM ACT OF 2003

AN ACT To regulate interstate commerce by imposing limitations and penalties on
the transmission of unsolicited commercial electronic mail via the Internet.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. [15 U.S.C. 7701 note]l SHORT TITLE.

This Act may be cited as the “Controlling the Assault of Non-
Solicited Pornography and Marketing Act of 2003”, or the “CAN-
SPAM Act of 2003”.

SEC. 2. CONGRESSIONAL FINDINGS AND POLICY.
(a) FINDINGS.—The Congress finds the following:

(1) Electronic mail has become an extremely important
and popular means of communication, relied on by millions of
Americans on a daily basis for personal and commercial pur-
poses. Its low cost and global reach make it extremely conven-
ient and efficient, and offer unique opportunities for the devel-
opment and growth of frictionless commerce.

(2) The convenience and efficiency of electronic mail are
threatened by the extremely rapid growth in the volume of un-
solicited commercial electronic mail. Unsolicited commercial
electronic mail is currently estimated to account for over half
of all electronic mail traffic, up from an estimated 7 percent in
2001, and the volume continues to rise. Most of these messages
are fraudulent or deceptive in one or more respects.

(3) The receipt of unsolicited commercial electronic mail
may result in costs to recipients who cannot refuse to accept
such mail and who incur costs for the storage of such mail, or
for the time spent accessing, reviewing, and discarding such
mail, or for both.

(4) The receipt of a large number of unwanted messages
also decreases the convenience of electronic mail and creates a
risk that wanted electronic mail messages, both commercial
and noncommercial, will be lost, overlooked, or discarded
amidst the larger volume of unwanted messages, thus reducing
the reliability and usefulness of electronic mail to the recipient.

(5) Some commercial electronic mail contains material that
many recipients may consider vulgar or pornographic in na-
ture.

(6) The growth in unsolicited commercial electronic mail
imposes significant monetary costs on providers of Internet ac-
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cess services, businesses, and educational and nonprofit insti-

tutions that carry and receive such mail, as there is a finite

volume of mail that such providers, businesses, and institu-
tions can handle without further investment in infrastructure.

(7) Many senders of unsolicited commercial electronic mail
purposefully disguise the source of such mail.

(8) Many senders of unsolicited commercial electronic mail
purposefully include misleading information in the messages’
subject lines in order to induce the recipients to view the mes-
sages.

(9) While some senders of commercial electronic mail mes-
sages provide simple and reliable ways for recipients to reject
(or “opt-out” of) receipt of commercial electronic mail from such
senders in the future, other senders provide no such “opt-out”
mechanism, or refuse to honor the requests of recipients not to
receive electronic mail from such senders in the future, or both.

(10) Many senders of bulk unsolicited commercial elec-
tronic mail use computer programs to gather large numbers of
electronic mail addresses on an automated basis from Internet
websites or online services where users must post their ad-
dresses in order to make full use of the website or service.

(11) Many States have enacted legislation intended to reg-
ulate or reduce unsolicited commercial electronic mail, but
these statutes impose different standards and requirements.
As a result, they do not appear to have been successful in ad-
dressing the problems associated with unsolicited commercial
electronic mail, in part because, since an electronic mail ad-
dress does not specify a geographic location, it can be ex-
tremely difficult for law-abiding businesses to know with which
of these disparate statutes they are required to comply.

(12) The problems associated with the rapid growth and
abuse of unsolicited commercial electronic mail cannot be
solved by Federal legislation alone. The development and adop-
tion of technological approaches and the pursuit of cooperative
efforts with other countries will be necessary as well.

(b) CONGRESSIONAL DETERMINATION OF PUBLIC PoLicY.—On
the basis of the findings in subsection (a), the Congress determines
that—

(1) there is a substantial government interest in regulation
of commercial electronic mail on a nationwide basis;

(2) senders of commercial electronic mail should not mis-
lead recipients as to the source or content of such mail; and

(3) recipients of commercial electronic mail have a right to
decline to receive additional commercial electronic mail from
the same source.

SEC. 3. [15 U.S.C. 77021 DEFINITIONS.
In this Act:

(1) AFFIRMATIVE CONSENT.—The term “affirmative con-
sent”, when used with respect to a commercial electronic mail
message, means that—

(A) the recipient expressly consented to receive the
message, either in response to a clear and conspicuous re-
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qugst for such consent or at the recipient’s own initiative;
an

(B) if the message is from a party other than the party
to which the recipient communicated such consent, the re-
cipient was given clear and conspicuous notice at the time
the consent was communicated that the recipient’s elec-
tronic mail address could be transferred to such other
party for the purpose of initiating commercial electronic
mail messages.

(2) COMMERCIAL ELECTRONIC MAIL MESSAGE.—

(A) IN GENERAL.—The term “commercial electronic
mail message” means any electronic mail message the pri-
mary purpose of which is the commercial advertisement or
promotion of a commercial product or service (including
content on an Internet website operated for a commercial
purpose).

(B) TRANSACTIONAL OR RELATIONSHIP MESSAGES.—The
term “commercial electronic mail message” does not in-
clude a transactional or relationship message.

(C) REGULATIONS REGARDING PRIMARY PURPOSE.—Not
later than 12 months after the date of the enactment of
this Act, the Commission shall issue regulations pursuant
to section 13 defining the relevant criteria to facilitate the
determination of the primary purpose of an electronic mail
message.

(D) REFERENCE TO COMPANY OR WEBSITE.—The inclu-
sion of a reference to a commercial entity or a link to the
website of a commercial entity in an electronic mail mes-
sage does not, by itself, cause such message to be treated
as a commercial electronic mail message for purposes of
this Act if the contents or circumstances of the message in-
dicate a primary purpose other than commercial advertise-
ment or promotion of a commercial product or service.

(3) CoMMISSION.—The term “Commission” means the Fed-
eral Trade Commission.

(4) DOMAIN NAME.—The term “domain name” means any
alphanumeric designation which is registered with or assigned
by any domain name registrar, domain name registry, or other
domain name registration authority as part of an electronic ad-
dress on the Internet.

(5) ELECTRONIC MAIL ADDRESS.—The term “electronic mail
address” means a destination, commonly expressed as a string
of characters, consisting of a unique user name or mailbox
(commonly referred to as the “local part”) and a reference to
an Internet domain (commonly referred to as the “domain
part”), whether or not displayed, to which an electronic mail
message can be sent or delivered.

(6) ELECTRONIC MAIL MESSAGE.—The term “electronic mail
anessage” means a message sent to a unique electronic mail ad-

ress.

(7) FTC AcT.—The term “FTC Act” means the Federal
Trade Commission Act (15 U.S.C. 41 et seq.).

(8) HEADER INFORMATION.—The term “header information”
means the source, destination, and routing information at-
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tached to an electronic mail message, including the originating
domain name and originating electronic mail address, and any
other information that appears in the line identifying, or pur-
porting to identify, a person initiating the message.

(9) INITIATE.—The term “initiate”, when used with respect
to a commercial electronic mail message, means to originate or
transmit such message or to procure the origination or trans-
mission of such message, but shall not include actions that con-
stitute routine conveyance of such message. For purposes of
this paragraph, more than one person may be considered to
have initiated a message.

(10) INTERNET.—The term “Internet” has the meaning
given that term in the Internet Tax Freedom Act (47 U.S.C.
151 nt).

(11) INTERNET ACCESS SERVICE.—The term “Internet access
service” has the meaning given that term in section 231(e)(4)
of the Communications Act of 1934 (47 U.S.C. 231(e)(4)).

(12) PROCURE.—The term “procure”, when used with re-
spect to the initiation of a commercial electronic mail message,
means intentionally to pay or provide other consideration to, or
induce, another person to initiate such a message on one’s be-
half.

(13) PROTECTED COMPUTER.—The term “protected com-
puter” has the meaning given that term in section
1030(e)(2)(B) of title 18, United States Code.

(14) RECIPIENT.—The term “recipient”, when used with re-
spect to a commercial electronic mail message, means an au-
thorized user of the electronic mail address to which the mes-
sage was sent or delivered. If a recipient of a commercial elec-
tronic mail message has one or more electronic mail addresses
in addition to the address to which the message was sent or
delivered, the recipient shall be treated as a separate recipient
with respect to each such address. If an electronic mail address
is reassigned to a new user, the new user shall not be treated
as a recipient of any commercial electronic mail message sent
or delivered to that address before it was reassigned.

(15) ROUTINE CONVEYANCE.—The term “routine convey-
ance” means the transmission, routing, relaying, handling, or
storing, through an automatic technical process, of an elec-
tronic mail message for which another person has identified
the recipients or provided the recipient addresses.

(16) SENDER.—

(A) IN GENERAL.—Except as provided in subparagraph

(B), the term “sender”, when used with respect to a com-

mercial electronic mail message, means a person who initi-

ates such a message and whose product, service, or Inter-
net web site is advertised or promoted by the message.
(B) SEPARATE LINES OF BUSINESS OR DIVISIONS.—If an

entity operates through separate lines of business or divi-

sions and holds itself out to the recipient throughout the

message as that particular line of business or division
rather than as the entity of which such line of business or
division is a part, then the line of business or the division
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shall be treated as the sender of such message for pur-

poses of this Act.

(17) TRANSACTIONAL OR RELATIONSHIP MESSAGE.—

(A) IN GENERAL.—The term “transactional or relation-
ship message” means an electronic mail message the pri-
mary purpose of which is—

(i) to facilitate, complete, or confirm a commercial
transaction that the recipient has previously agreed to
enter into with the sender;

(i1) to provide warranty information, product recall
information, or safety or security information with re-
spect to a commercial product or service used or pur-
chased by the recipient;

(iii) to provide—

(I) notification concerning a change in the
terms or features of;

(IT) notification of a change in the recipient’s
standing or status with respect to; or

(III) at regular periodic intervals, account bal-
ance information or other type of account state-
ment with respect to,

a subscription, membership, account, loan, or com-

parable ongoing commercial relationship involving the

ongoing purchase or use by the recipient of products or
services offered by the sender;

(iv) to provide information directly related to an
employment relationship or related benefit plan in
which the recipient is currently involved, partici-
pating, or enrolled; or

(v) to deliver goods or services, including product
updates or upgrades, that the recipient is entitled to
receive under the terms of a transaction that the re-
cipient has previously agreed to enter into with the
sender.

(B) MODIFICATION OF DEFINITION.—The Commission
by regulation pursuant to section 13 may modify the defi-
nition in subparagraph (A) to expand or contract the cat-
egories of messages that are treated as transactional or re-
lationship messages for purposes of this Act to the extent
that such modification is necessary to accommodate
changes in electronic mail technology or practices and ac-
complish the purposes of this Act.

SEC. 4. [15 U.S.C. 77031 PROHIBITION AGAINST PREDATORY AND ABU-
SIVE COMMERCIAL E-MAIL.
(a) kock ok
(b) 128 U.S.C. 994 note] UNITED STATES SENTENCING COMMIS-
SION.—

(1) DIRECTIVE.—Pursuant to its authority under section
994(p) of title 28, United States Code, and in accordance with
this section, the United States Sentencing Commission shall
review and, as appropriate, amend the sentencing guidelines
and policy statements to provide appropriate penalties for vio-
lations of section 1037 of title 18, United States Code, as added
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by this section, and other offenses that may be facilitated by
the sending of large quantities of unsolicited electronic mail.

(2) REQUIREMENTS.—In carrying out this subsection, the
Sentencing Commission shall consider providing sentencing en-
hancements for—

(A) those convicted under section 1037 of title 18,

United States Code, who—

(i) obtained electronic mail addresses through im-
proper means, including—

(I) harvesting electronic mail addresses of the
users of a website, proprietary service, or other
online public forum operated by another person,
without the authorization of such person; and

(IT) randomly generating electronic mail ad-
dresses by computer; or
(i1) knew that the commercial electronic mail mes-

sages involved in the offense contained or advertised
an Internet domain for which the registrant of the do-
main had provided false registration information; and
(B) those convicted of other offenses, including offenses
involving fraud, identity theft, obscenity, child pornog-
raphy, and the sexual exploitation of children, if such of-
fenses involved the sending of large quantities of electronic
mail.
(c) SENSE OF CONGRESS.—It is the sense of Congress that—

(1) Spam has become the method of choice for those who
distribute pornography, perpetrate fraudulent schemes, and in-
troduce viruses, worms, and Trojan horses into personal and
business computer systems; and

(2) the Department of Justice should use all existing law
enforcement tools to investigate and prosecute those who send
bulk commercial e-mail to facilitate the commission of Federal
crimes, including the tools contained in chapters 47 and 63 of
title 18, United States Code (relating to fraud and false state-
ments); chapter 71 of title 18, United States Code (relating to
obscenity); chapter 110 of title 18, United States Code (relating
to the sexual exploitation of children); and chapter 95 of title
18, United States Code (relating to racketeering), as appro-
priate.

SEC. 5. [15 U.S.C. 7704] OTHER PROTECTIONS FOR USERS OF COM-

MERCIAL ELECTRONIC MAIL.
(a) REQUIREMENTS FOR TRANSMISSION OF MESSAGES.—

(1) PROHIBITION OF FALSE OR MISLEADING TRANSMISSION
INFORMATION.—It is unlawful for any person to initiate the
transmission, to a protected computer, of a commercial elec-
tronic mail message, or a transactional or relationship mes-
sage, that contains, or is accompanied by, header information
that is materially false or materially misleading. For purposes
of this paragraph—

(A) header information that is technically accurate but
includes an originating electronic mail address, domain
name, or Internet Protocol address the access to which for
purposes of initiating the message was obtained by means
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of false or fraudulent pretenses or representations shall be

considered materially misleading;

(B) a “from” line (the line identifying or purporting to
identify a person initiating the message) that accurately
identifies any person who initiated the message shall not
bedconsidered materially false or materially misleading;
an

(C) header information shall be considered materially
misleading if it fails to identify accurately a protected com-
puter used to initiate the message because the person ini-
tiating the message knowingly uses another protected com-
puter to relay or retransmit the message for purposes of
disguising its origin.

(2) PROHIBITION OF DECEPTIVE SUBJECT HEADINGS.—It is
unlawful for any person to initiate the transmission to a pro-
tected computer of a commercial electronic mail message if
such person has actual knowledge, or knowledge fairly implied
on the basis of objective circumstances, that a subject heading
of the message would be likely to mislead a recipient, acting
reasonably under the circumstances, about a material fact re-
garding the contents or subject matter of the message (con-
sistent with the criteria used in enforcement of section 5 of the
Federal Trade Commission Act (15 U.S.C. 45)).

(3) INCLUSION OF RETURN ADDRESS OR COMPARABLE MECHA-
NISM IN COMMERCIAL ELECTRONIC MAIL.—

(A) IN GENERAL.—It is unlawful for any person to ini-
tiate the transmission to a protected computer of a com-
mercial electronic mail message that does not contain a
functioning return electronic mail address or other Inter-
nﬁ:t—based mechanism, clearly and conspicuously displayed,
that—

(i) a recipient may use to submit, in a manner
specified in the message, a reply electronic mail mes-
sage or other form of Internet-based communication
requesting not to receive future commercial electronic
mail messages from that sender at the electronic mail
address where the message was received; and

(i1) remains capable of receiving such messages or
communications for no less than 30 days after the
transmission of the original message.

(B) MORE DETAILED OPTIONS POSSIBLE.—The person
initiating a commercial electronic mail message may com-
ply with subparagraph (A)(i) by providing the recipient a
list or menu from which the recipient may choose the spe-
cific types of commercial electronic mail messages the re-
cipient wants to receive or does not want to receive from
the sender, if the list or menu includes an option under
which the recipient may choose not to receive any commer-
cial electronic mail messages from the sender.

(C) TEMPORARY INABILITY TO RECEIVE MESSAGES OR
PROCESS REQUESTS.—A return electronic mail address or
other mechanism does not fail to satisfy the requirements
of subparagraph (A) if it is unexpectedly and temporarily
unable to receive messages or process requests due to a
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technical problem beyond the control of the sender if the

problem is corrected within a reasonable time period.

(4) PROHIBITION OF TRANSMISSION OF COMMERCIAL ELEC-
TRONIC MAIL AFTER OBJECTION.—

(A) IN GENERAL.—If a recipient makes a request using
a mechanism provided pursuant to paragraph (3) not to re-
ceive some or any commercial electronic mail messages
from such sender, then it is unlawful—

(i) for the sender to initiate the transmission to
the recipient, more than 10 business days after the re-
ceipt of such request, of a commercial electronic mail
message that falls within the scope of the request;

(i) for any person acting on behalf of the sender
to initiate the transmission to the recipient, more than
10 business days after the receipt of such request, of
a commercial electronic mail message with actual
knowledge, or knowledge fairly implied on the basis of
objective circumstances, that such message falls with-
in the scope of the request;

(iii) for any person acting on behalf of the sender
to assist in initiating the transmission to the recipient,
through the provision or selection of addresses to
which the message will be sent, of a commercial elec-
tronic mail message with actual knowledge, or knowl-
edge fairly implied on the basis of objective cir-
cumstances, that such message would violate clause (i)
or (ii); or

(iv) for the sender, or any other person who knows
that the recipient has made such a request, to sell,
lease, exchange, or otherwise transfer or release the
electronic mail address of the recipient (including
through any transaction or other transfer involving
mailing lists bearing the electronic mail address of the
recipient) for any purpose other than compliance with
this Act or other provision of law.

(B) SUBSEQUENT AFFIRMATIVE CONSENT.—A prohibi-
tion in subparagraph (A) does not apply if there is affirma-
tive consent by the recipient subsequent to the request
under subparagraph (A).

(5) INCLUSION OF IDENTIFIER, OPT-OUT, AND PHYSICAL AD-
DRESS IN COMMERCIAL ELECTRONIC MAIL.—(A) It is unlawful for
any person to initiate the transmission of any commercial elec-
tronic mail message to a protected computer unless the mes-
sage provides—

(i) clear and conspicuous identification that the mes-
sage is an advertisement or solicitation;

(i) clear and conspicuous notice of the opportunity
under paragraph (3) to decline to receive further commer-
cial electronic mail messages from the sender; and

(ii1) a valid physical postal address of the sender.

(B) Subparagraph (A)(i) does not apply to the transmission
of a commercial electronic mail message if the recipient has
given prior affirmative consent to receipt of the message.
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(6) MATERIALLY.—For purposes of paragraph (1), the term
“materially”, when used with respect to false or misleading
header information, includes the alteration or concealment of
header information in a manner that would impair the ability
of an Internet access service processing the message on behalf
of a recipient, a person alleging a violation of this section, or
a law enforcement agency to identify, locate, or respond to a
person who initiated the electronic mail message or to inves-
tigate the alleged violation, or the ability of a recipient of the
message to respond to a person who initiated the electronic
message.

(b) AGGRAVATED VIOLATIONS RELATING TO COMMERCIAL ELEC-

TRONIC MAIL.—

(1) ADDRESS HARVESTING AND DICTIONARY ATTACKS.—

(A) IN GENERAL.—It is unlawful for any person to ini-
tiate the transmission, to a protected computer, of a com-
mercial electronic mail message that is unlawful under
subsection (a), or to assist in the origination of such mes-
sage through the provision or selection of addresses to
which the message will be transmitted, if such person had
actual knowledge, or knowledge fairly implied on the basis
of objective circumstances, that—

(1) the electronic mail address of the recipient was
obtained using an automated means from an Internet
website or proprietary online service operated by an-
other person, and such website or online service in-
cluded, at the time the address was obtained, a notice
stating that the operator of such website or online
service will not give, sell, or otherwise transfer ad-
dresses maintained by such website or online service
to any other party for the purposes of initiating, or en-
abling others to initiate, electronic mail messages; or

(i1) the electronic mail address of the recipient was
obtained using an automated means that generates
possible electronic mail addresses by combining
names, letters, or numbers into numerous permuta-
tions.

(B) DiscLAIMER.—Nothing in this paragraph creates
an ownership or proprietary interest in such electronic
mail addresses.

(2) AUTOMATED CREATION OF MULTIPLE ELECTRONIC MAIL
ACCOUNTS.—It is unlawful for any person to use scripts or
other automated means to register for multiple electronic mail
accounts or online user accounts from which to transmit to a
protected computer, or enable another person to transmit to a
protected computer, a commercial electronic mail message that
is unlawful under subsection (a).

(3) RELAY OR RETRANSMISSION THROUGH UNAUTHORIZED
ACCESS.—It is unlawful for any person knowingly to relay or
retransmit a commercial electronic mail message that is un-
lawful under subsection (a) from a protected computer or com-
puter network that such person has accessed without author-
ization.
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(¢) SUPPLEMENTARY RULEMAKING AUTHORITY.—The Commis-

sion shall by regulation, pursuant to section 13—

(1) modify the 10-business-day period under subsection
(a)(4)(A) or subsection (a)(4)(B), or both, if the Commission de-
termines that a different period would be more reasonable
after taking into account—

(A) the purposes of subsection (a);

(B) the interests of recipients of commercial electronic
mail; and

(C) the burdens imposed on senders of lawful commer-
cial electronic mail; and

(2) specify additional activities or practices to which sub-
section (b) applies if the Commission determines that those ac-
tivities or practices are contributing substantially to the pro-
liferation of commercial electronic mail messages that are un-
lawful under subsection (a).

(d) REQUIREMENT TO PLACE WARNING LABELS ON COMMERCIAL

ELECTRONIC MAIL CONTAINING SEXUALLY ORIENTED MATERIAL.—

(1) IN GENERAL.—No person may initiate in or affecting
interstate commerce the transmission, to a protected computer,
of any commercial electronic mail message that includes sexu-
ally oriented material and—

(A) fail to include in subject heading for the electronic
mail message the marks or notices prescribed by the Com-
mission under this subsection; or

(B) fail to provide that the matter in the message that
is initially viewable to the recipient, when the message is
opened by any recipient and absent any further actions by
the recipient, includes only—

(1) to the extent required or authorized pursuant
to paragraph (2), any such marks or notices;

(i1) the information required to be included in the
message pursuant to subsection (a)(5); and

(ii1) instructions on how to access, or a mechanism
to access, the sexually oriented material.

(2) PRIOR AFFIRMATIVE CONSENT.—Paragraph (1) does not
apply to the transmission of an electronic mail message if the
recipient has given prior affirmative consent to receipt of the
message.

(3) PRESCRIPTION OF MARKS AND NOTICES.—Not later than
120 days after the date of the enactment of this Act, the Com-
mission in consultation with the Attorney General shall pre-
scribe clearly identifiable marks or notices to be included in or
associated with commercial electronic mail that contains sexu-
ally oriented material, in order to inform the recipient of that
fact and to facilitate filtering of such electronic mail. The Com-
mission shall publish in the Federal Register and provide no-
tice to the public of the marks or notices prescribed under this
paragraph.

(4) DEFINITION.—In this subsection, the term “sexually ori-
ented material” means any material that depicts sexually ex-
plicit conduct (as that term is defined in section 2256 of title
18, United States Code), unless the depiction constitutes a
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small and insignificant part of the whole, the remainder of
which is not primarily devoted to sexual matters.

(5) PENALTY.—Whoever knowingly violates paragraph (1)
shall be fined under title 18, United States Code, or impris-
oned not more than 5 years, or both.

SEC. 6. [15 U.S.C. 77051 BUSINESSES KNOWINGLY PROMOTED BY

ELECTRONIC MAIL WITH FALSE OR MISLEADING TRANS-
MISSION INFORMATION.

(a) IN GENERAL.—It is unlawful for a person to promote, or
allow the promotion of, that person’s trade or business, or goods,
products, property, or services sold, offered for sale, leased or of-
fered for lease, or otherwise made available through that trade or
business, in a commercial electronic mail message the transmission
of which is in violation of section 5(a)(1) if that person—

(1) knows, or should have known in the ordinary course of
that person’s trade or business, that the goods, products, prop-
erty, or services sold, offered for sale, leased or offered for
lease, or otherwise made available through that trade or busi-
ness were being promoted in such a message;

(2) received or expected to receive an economic benefit
from such promotion; and

(3) took no reasonable action—

(A) to prevent the transmission; or

(B) to detect the transmission and report it to the
Commission.

(b) LIMITED ENFORCEMENT AGAINST THIRD PARTIES.—

(1) IN GENERAL.—Except as provided in paragraph (2), a
person (hereinafter referred to as the “third party”) that pro-
vides goods, products, property, or services to another person
that violates subsection (a) shall not be held liable for such vio-
lation.

(2) EXCEPTION.—Liability for a violation of subsection (a)
shall be imputed to a third party that provides goods, products,
property, or services to another person that violates subsection
(a) if that third party—

(A) owns, or has a greater than 50 percent ownership
or economic interest in, the trade or business of the person
that violated subsection (a); or

(B)(i) has actual knowledge that goods, products, prop-
erty, or services are promoted in a commercial electronic
mail message the transmission of which is in violation of
section 5(a)(1); and

(ii) receives, or expects to receive, an economic benefit
from such promotion.

(¢) EXCcLUSIVE ENFORCEMENT BY FTC.—Subsections (f) and (g)
of section 7 do not apply to violations of this section.

(d) SAVINGS PROVISION.—Except as provided in section 7(f)(8),
nothing in this section may be construed to limit or prevent any
action that may be taken under this Act with respect to any viola-
tion of any other section of this Act.

SEC. 7. [15 U.S.C. 7706] ENFORCEMENT GENERALLY.

(a) VIOLATION Is UNFAIR OR DECEPTIVE ACT OR PRACTICE.—Ex-
cept as provided in subsection (b), this Act shall be enforced by the
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Commission as if the violation of this Act were an unfair or decep-
tive act or practice proscribed under section 18(a)(1)(B) of the Fed-
eral Trade Commission Act (15 U.S.C. 57a(a)(1)(B)).

(b) ENFORCEMENT BY CERTAIN OTHER AGENCIES.—Compliance
with this Act shall be enforced—

(1) under section 8 of the Federal Deposit Insurance Act
(12 U.S.C. 1818), in the case of—

(A) national banks, and Federal branches and Federal
agencies of foreign banks, by the Office of the Comptroller
of the Currency;

(B) member banks of the Federal Reserve System
(other than national banks), branches and agencies of for-
eign banks (other than Federal branches, Federal agencies,
and insured State branches of foreign banks), commercial
lending companies owned or controlled by foreign banks,
organizations operating under section 25 or 25A of the
Federal Reserve Act (12 U.S.C. 601 and 611), and bank
holding companies, by the Board;

(C) banks insured by the Federal Deposit Insurance
Corporation (other than members of the Federal Reserve
System) and insured State branches of foreign banks, by
the Board of Directors of the Federal Deposit Insurance
Corporation; and

(D) savings associations the deposits of which are in-
sured by the Federal Deposit Insurance Corporation, by
the Director of the Office of Thrift Supervision;

(2) under the Federal Credit Union Act (12 U.S.C. 1751 et
seq.) by the Board of the National Credit Union Administration
with respect to any Federally insured credit union;

(3) under the Securities Exchange Act of 1934 (15 U.S.C.
78a et seq.) by the Securities and Exchange Commission with
respect to any broker or dealer;

(4) under the Investment Company Act of 1940 (15 U.S.C.
80a—1 et seq.) by the Securities and Exchange Commission
with respect to investment companies;

(5) under the Investment Advisers Act of 1940 (15 U.S.C.
80b—1 et seq.) by the Securities and Exchange Commission
with respect to investment advisers registered under that Act;

(6) under State insurance law in the case of any person en-
gaged in providing insurance, by the applicable State insur-
ance authority of the State in which the person is domiciled,
subject to section 104 of the Gramm-Bliley-Leach Act! (15
U.S.C. 6701), except that in any State in which the State in-
surance authority elects not to exercise this power, the enforce-
ment authority pursuant to this Act shall be exercised by the
Commission in accordance with subsection (a);

(7) under part A of subtitle VII of title 49, United States
Code, by the Secretary of Transportation with respect to any
air carrier or foreign air carrier subject to that part;

(8) under the Packers and Stockyards Act, 1921 (7 U.S.C.
181 et seq.) (except as provided in section 406 of that Act (7

1So in law. The reference in paragraph (6) to the Gramm-Bliley-Leach Act probably should
be referenced to Gramm-Leach-Bliley Act.
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U.S.C. 226, 227)), by the Secretary of Agriculture with respect

to any activities subject to that Act;

(9) under the Farm Credit Act of 1971 (12 U.S.C. 2001 et
seq.) by the Farm Credit Administration with respect to any
Federal land bank, Federal land bank association, Federal in-
termediate credit bank, or production credit association; and

(10) under the Communications Act of 1934 (47 U.S.C. 151
et seq.) by the Federal Communications Commission with re-
spect to any person subject to the provisions of that Act.

(¢c) EXERCISE OF CERTAIN POWERS.—For the purpose of the ex-
ercise by any agency referred to in subsection (b) of its powers
under any Act referred to in that subsection, a violation of this Act
is deemed to be a violation of a Federal Trade Commission trade
regulation rule. In addition to its powers under any provision of
law specifically referred to in subsection (b), each of the agencies
referred to in that subsection may exercise, for the purpose of en-
forcing compliance with any requirement imposed under this Act,
any other authority conferred on it by law.

(d) AcTioNs BY THE COMMISSION.—The Commission shall pre-
vent any person from violating this Act in the same manner, by the
same means, and with the same jurisdiction, powers, and duties as
though all applicable terms and provisions of the Federal Trade
Commission Act (15 U.S.C. 41 et seq.) were incorporated into and
made a part of this Act. Any entity that violates any provision of
that subtitle is subject to the penalties and entitled to the privi-
leges and immunities provided in the Federal Trade Commission
Act in the same manner, by the same means, and with the same
jurisdiction, power, and duties as though all applicable terms and
provisions of the Federal Trade Commission Act were incorporated
into and made a part of that subtitle.

(e) AVAILABILITY OF CEASE-AND-DESIST ORDERS AND INJUNC-
TIVE RELIEF WITHOUT SHOWING OF KNOWLEDGE.—Notwithstanding
any other provision of this Act, in any proceeding or action pursu-
ant to subsection (a), (b), (c), or (d) of this section to enforce compli-
ance, through an order to cease and desist or an injunction, with
section 5(a)(1)(C), section 5(a)(2), clause (ii), (iii), or (iv) of section
5(a)(4)(A), section 5(b)(1)(A), or section 5(b)(3), neither the Commis-
sion nor the Federal Communications Commission shall be re-
quired to allege or prove the state of mind required by such section
or subparagraph.

(f) ENFORCEMENT BY STATES.—

(1) CviL ACTION.—In any case in which the attorney gen-
eral of a State, or an official or agency of a State, has reason
to believe that an interest of the residents of that State has
been or is threatened or adversely affected by any person who
violates paragraph (1) or (2) of section 5(a), who violates sec-
tion 5(d), or who engages in a pattern or practice that violates
paragraph (3), (4), or (5) of section 5(a), of this Act, the attor-
ney general, official, or agency of the State, as parens patriae,
may bring a civil action on behalf of the residents of the State
in a district court of the United States of appropriate jurisdic-
tion—

(A) to enjoin further violation of section 5 of this Act
by the defendant; or
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(B) to obtain damages on behalf of residents of the
State, in an amount equal to the greater of—

(i) the actual monetary loss suffered by such resi-
dents; or
(i1) the amount determined under paragraph (3).

(2) AVAILABILITY OF INJUNCTIVE RELIEF WITHOUT SHOWING
OF KNOWLEDGE.—Notwithstanding any other provision of this
Act, in a civil action under paragraph (1)(A) of this subsection,
the attorney general, official, or agency of the State shall not
be required to allege or prove the state of mind required by
section 5(a)(1)(C), section 5(a)(2), clause (ii), (iii), or (iv) of sec-
tion 5(a)(4)(A), section 5(b)(1)(A), or section 5(b)(3).

(3) STATUTORY DAMAGES.—

(A) IN GENERAL.—For purposes of paragraph (1)(B)(ii),
the amount determined under this paragraph is the
amount calculated by multiplying the number of violations
(with each separately addressed unlawful message re-
ceived by or addressed to such residents treated as a sepa-
rate violation) by up to $250.

(B) LIMITATION.—For any violation of section 5 (other
than section 5(a)(1)), the amount determined under sub-
paragraph (A) may not exceed $2,000,000.

(C) AGGRAVATED DAMAGES.—The court may increase a
damage award to an amount equal to not more than three
times the amount otherwise available under this para-
graph if—

(i) the court determines that the defendant com-
mitted the violation willfully and knowingly; or

(i) the defendant’s unlawful activity included one
or more of the aggravating violations set forth in sec-

tion 5(b).

(D) REDUCTION OF DAMAGES.—In assessing damages
under subparagraph (A), the court may consider whether—

(i) the defendant has established and imple-
mented, with due care, commercially reasonable prac-
tices and procedures designed to effectively prevent
such violations; or

(ii) the violation occurred despite commercially
reasonable efforts to maintain compliance the prac-
tices and procedures to which reference is made in

clause (i).

(4) ATTORNEY FEES.—In the case of any successful action
under paragraph (1), the court, in its discretion, may award
the costs of the action and reasonable attorney fees to the
State.

(5) RIGHTS OF FEDERAL REGULATORS.—The State shall
serve prior written notice of any action under paragraph (1)
upon the Federal Trade Commission or the appropriate Fed-
eral regulator determined under subsection (b) and provide the
Commission or appropriate Federal regulator with a copy of its
complaint, except in any case in which such prior notice is not
feasible, in which case the State shall serve such notice imme-
diately upon instituting such action. The Federal Trade Com-
mission or appropriate Federal regulator shall have the right—
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(A) to intervene in the action;

(B) upon so intervening, to be heard on all matters
arising therein;

(C) to remove the action to the appropriate United
States district court; and

(D) to file petitions for appeal.

(6) CONSTRUCTION.—For purposes of bringing any civil ac-
tion under paragraph (1), nothing in this Act shall be con-
strued to prevent an attorney general of a State from exer-
cising the powers conferred on the attorney general by the laws
of that State to—

(A) conduct investigations;

(B) administer oaths or affirmations; or

(C) compel the attendance of witnesses or the produc-
tion of documentary and other evidence.

(7) VENUE; SERVICE OF PROCESS.—

(A) VENUE.—Any action brought under paragraph (1)
may be brought in the district court of the United States
that meets applicable requirements relating to venue
under section 1391 of title 28, United States Code.

(B) SERVICE OF PROCESS.—In an action brought under
paragraph (1), process may be served in any district in
which the defendant—

(1) is an inhabitant; or
(i1) maintains a physical place of business.

(8) LIMITATION ON STATE ACTION WHILE FEDERAL ACTION IS
PENDING.—If the Commission, or other appropriate Federal
agency under subsection (b), has instituted a civil action or an
administrative action for violation of this Act, no State attor-
ney general, or official or agency of a State, may bring an ac-
tion under this subsection during the pendency of that action
against any defendant named in the complaint of the Commis-
sion or the other agency for any violation of this Act alleged
in the complaint.

(9) REQUISITE SCIENTER FOR CERTAIN CIVIL ACTIONS.—Ex-
cept as provided in section 5(a)(1)(C), section 5(a)(2), clause (ii),
(1i1), or (iv) of section 5(a)(4)(A), section 5(b)(1)(A), or section
5()(3), in a civil action brought by a State attorney general,
or an official or agency of a State, to recover monetary dam-
ages for a violation of this Act, the court shall not grant the
relief sought unless the attorney general, official, or agency es-
tablishes that the defendant acted with actual knowledge, or
knowledge fairly implied on the basis of objective cir-
cumstances, of the act or omission that constitutes the viola-
tion.

(g) ACTION BY PROVIDER OF INTERNET ACCESS SERVICE.—

(1) ACTION AUTHORIZED.—A provider of Internet access
service adversely affected by a violation of section 5(a)(1), 5(b),
or 5(d), or a pattern or practice that violates paragraph (2), (3),
(4), or (5) of section 5(a), may bring a civil action in any district
court of the United States with jurisdiction over the defend-
ant—

(A) to enjoin further violation by the defendant; or
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(B) to recover damages in an amount equal to the
greater of—

(i) actual monetary loss incurred by the provider
of Internet access service as a result of such violation;
or

(i) the amount determined under paragraph (3).

(2) SPECIAL DEFINITION OF “PROCURE”.—In any action
brought under paragraph (1), this Act shall be applied as if the
definition of the term “procure” in section 3(12) contained, after
“behalf” the words “with actual knowledge, or by consciously
avoiding knowing, whether such person is engaging, or will en-
gage, in a pattern or practice that violates this Act”.

(3) STATUTORY DAMAGES.—

(A) IN GENERAL.—For purposes of paragraph (1)(B)(ii),
the amount determined under this paragraph is the
amount calculated by multiplying the number of violations
(with each separately addressed unlawful message that is
transmitted or attempted to be transmitted over the facili-
ties of the provider of Internet access service, or that is
transmitted or attempted to be transmitted to an elec-
tronic mail address obtained from the provider of Internet
access service in violation of section 5(b)(1)(A)(i), treated as
a separate violation) by—

(1) up to $100, in the case of a violation of section
5(a)(1); or

(ii) up to $25, in the case of any other violation of
section 5.

(B) LiIMITATION.—For any violation of section 5 (other
than section 5(a)(1)), the amount determined under sub-
paragraph (A) may not exceed $1,000,000.

(C) AGGRAVATED DAMAGES.—The court may increase a
damage award to an amount equal to not more than three
times the amount otherwise available under this para-
graph if—

(1) the court determines that the defendant com-
mitted the violation willfully and knowingly; or

(i1) the defendant’s unlawful activity included one
or more of the aggravated violations set forth in sec-
tion 5(b).

(D) REDUCTION OF DAMAGES.—In assessing damages
under subparagraph (A), the court may consider whether—

(i) the defendant has established and imple-
mented, with due care, commercially reasonable prac-
tices and procedures designed to effectively prevent
such violations; or

(i1) the violation occurred despite commercially
reasonable efforts to maintain compliance with the
practices and procedures to which reference is made in
clause (i).

(4) ATTORNEY FEES.—In any action brought pursuant to
paragraph (1), the court may, in its discretion, require an un-
dertaking for the payment of the costs of such action, and as-
sess reasonable costs, including reasonable attorneys’ fees,
against any party.
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SEC. 8. [15 U.S.C. 7707] EFFECT ON OTHER LAWS.

(a) FEDERAL LAW.—(1) Nothing in this Act shall be construed
to impair the enforcement of section 223 or 231 of the Communica-
tions Act of 1934 (47 U.S.C. 223 or 231, respectively), chapter 71
(relating to obscenity) or 110 (relating to sexual exploitation of chil-
dren) of title 18, United States Code, or any other Federal criminal
statute.

(2) Nothing in this Act shall be construed to affect in any way
the Commission’s authority to bring enforcement actions under
FTC Act for materially false or deceptive representations or unfair
practices in commercial electronic mail messages.

(b) STATE LAW.—

(1) IN GENERAL.—This Act supersedes any statute, regula-
tion, or rule of a State or political subdivision of a State that
expressly regulates the use of electronic mail to send commer-
cial messages, except to the extent that any such statute, regu-
lation, or rule prohibits falsity or deception in any portion of
a commercial electronic mail message or information attached
thereto.

(2) STATE LAW NOT SPECIFIC TO ELECTRONIC MAIL.—This
Act shall not be construed to preempt the applicability of—

(A) State laws that are not specific to electronic mail,
including State trespass, contract, or tort law; or

(B) other State laws to the extent that those laws re-
late to acts of fraud or computer crime.

(¢c) No EFFECT ON POLICIES OF PROVIDERS OF INTERNET ACCESS
SERVICE.—Nothing in this Act shall be construed to have any effect
on the lawfulness or unlawfulness, under any other provision of
law, of the adoption, implementation, or enforcement by a provider
of Internet access service of a policy of declining to transmit, route,
relay, handle, or store certain types of electronic mail messages.

SEC. 9. [15 U.S.C. 7708] DO-NOT-E-MAIL REGISTRY.

(a) IN GENERAL.—Not later than 6 months after the date of en-
actment of this Act, the Commission shall transmit to the Senate
Committee on Commerce, Science, and Transportation and the
House of Representatives Committee on Energy and Commerce a
report that—

(1) sets forth a plan and timetable for establishing a na-
tionwide marketing Do-Not-E-Mail registry;

(2) includes an explanation of any practical, technical, se-
curity, privacy, enforceability, or other concerns that the Com-
mission has regarding such a registry; and

(3) includes an explanation of how the registry would be
applied with respect to children with e-mail accounts.

(b) AUTHORIZATION TO IMPLEMENT.—The Commission may es-
tablish and implement the plan, but not earlier than 9 months
after the date of enactment of this Act.

SEC. 10. [15 U.S.C. 7709] STUDY OF EFFECTS OF COMMERCIAL ELEC-
TRONIC MAIL.

(a) IN GENERAL.—Not later than 24 months after the date of
the enactment of this Act, the Commission, in consultation with the
Department of Justice and other appropriate agencies, shall submit
a report to the Congress that provides a detailed analysis of the ef-
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fectiveness and enforcement of the provisions of this Act and the
need (if any) for the Congress to modify such provisions.

(b) REQUIRED ANALYSIS.—The Commission shall include in the
report required by subsection (a)—

(1) an analysis of the extent to which technological and
marketplace developments, including changes in the nature of
the devices through which consumers access their electronic
mail messages, may affect the practicality and effectiveness of
the provisions of this Act;

(2) analysis and recommendations concerning how to ad-
dress commercial electronic mail that originates in or is trans-
mitted through or to facilities or computers in other nations,
including initiatives or policy positions that the Federal Gov-
ernment could pursue through international negotiations, fora,
organizations, or institutions; and

(3) analysis and recommendations concerning options for
protecting consumers, including children, from the receipt and
viewing of commercial electronic mail that is obscene or porno-
graphic.

SEC. 11. [15 U.S.C. 77101 IMPROVING ENFORCEMENT BY PROVIDING

REWARDS FOR INFORMATION ABOUT VIOLATIONS; LA-
BELING.

The Commission shall transmit to the Senate Committee on
Commerce, Science, and Transportation and the House of Rep-
resentatives Committee on Energy and Commerce—

(1) a report, within 9 months after the date of enactment
of this Act, that sets forth a system for rewarding those who
supply information about violations of this Act, including—

(A) procedures for the Commission to grant a reward
of not less than 20 percent of the total civil penalty col-
lected for a violation of this Act to the first person that—

d(i) identifies the person in violation of this Act;
an

(ii) supplies information that leads to the success-

ful collection of a civil penalty by the Commission; and

(B) procedures to minimize the burden of submitting
a complaint to the Commission concerning violations of
this Act, including procedures to allow the electronic sub-
mission of complaints to the Commission; and
(2) a report, within 18 months after the date of enactment

of this Act, that sets forth a plan for requiring commercial elec-

tronic mail to be identifiable from its subject line, by means of
compliance with Internet Engineering Task Force Standards,
the use of the characters “ADV” in the subject line, or other
comparable identifier, or an explanation of any concerns the

Commission has that cause the Commission to recommend

against the plan.

* * *k & * * *k

SEC. 13. [15 U.S.C. 77111 REGULATIONS.

(a) IN GENERAL.—The Commission may issue regulations to
implement the provisions of this Act (not including the amend-
ments made by sections 4 and 12). Any such regulations shall be

March 15, 2012
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issued in accordance with section 553 of title 5, United States
Code.

(b) LIMITATION.—Subsection (a) may not be construed to au-
thorize the Commission to establish a requirement pursuant to sec-
tion 5(a)(5)(A) to include any specific words, characters, marks, or
labels in a commercial electronic mail message, or to include the
identification required by section 5(a)(5)(A) in any particular part
of such a mail message (such as the subject line or body).

SEC. 14. [15 U.S.C. 7712] APPLICATION TO WIRELESS.

(a) EFFECT ON OTHER LAW.—Nothing in this Act shall be inter-
preted to preclude or override the applicability of section 227 of the
Communications Act of 1934 (47 U.S.C. 227) or the rules prescribed
under section 3 of the Telemarketing and Consumer Fraud and
Abuse Prevention Act (15 U.S.C. 6102).

(b) FCC RULEMAKING.—The Federal Communications Commis-
sion, in consultation with the Federal Trade Commission, shall pro-
mulgate rules within 270 days to protect consumers from unwanted
mobile service commercial messages. The Federal Communications
Commission, in promulgating the rules, shall, to the extent con-
sistent with subsection (¢c)—

(1) provide subscribers to commercial mobile services the
ability to avoid receiving mobile service commercial messages
unless the subscriber has provided express prior authorization
to the sender, except as provided in paragraph (3);

(2) allow recipients of mobile service commercial messages
to indicate electronically a desire not to receive future mobile
service commercial messages from the sender;

(3) take into consideration, in determining whether to sub-
ject providers of commercial mobile services to paragraph (1),
the relationship that exists between providers of such services
and their subscribers, but if the Commission determines that
such providers should not be subject to paragraph (1), the rules
shall require such providers, in addition to complying with the
other provisions of this Act, to allow subscribers to indicate a
desire not to receive future mobile service commercial mes-
sages from the provider—

(A) at the time of subscribing to such service; and
(B) in any billing mechanism; and

(4) determine how a sender of mobile service commercial
messages may comply with the provisions of this Act, consid-
ering the unique technical aspects, including the functional
and character limitations, of devices that receive such mes-
sages.

(c) OTHER FACTORS CONSIDERED.—The Federal Communica-
tions Commission shall consider the ability of a sender of a com-
mercial electronic mail message to reasonably determine that the
message is a mobile service commercial message.

(d) MOBILE SERVICE COMMERCIAL MESSAGE DEFINED.—In this
section, the term “mobile service commercial message” means a
commercial electronic mail message that is transmitted directly to
a wireless device that is utilized by a subscriber of commercial mo-
bile service (as such term is defined in section 332(d) of the Com-
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munications Act of 1934 (47 U.S.C. 332(d))) in connection with such
service.
SEC. 15. [15 U.S.C. 7713] SEPARABILITY.

If any provision of this Act or the application thereof to any
person or circumstance is held invalid, the remainder of this Act
and the application of such provision to other persons or cir-
cumstances shall not be affected.

SEC. 16. [15 U.S.C. 7701] EFFECTIVE DATE.

The provisions of this Act, other than section 9, shall take ef-

fect on January 1, 2004.
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SATELLITE HOME VIEWER EXTENSION AND
REAUTHORIZATION ACT OF 2004

DIVISION J—OTHER MATTERS

* * & & * * *

TITLE IX—SATELLITE HOME VIEWER EXTENSION AND
REAUTHORIZATION ACT OF 20041

SECTION 1. [17 U.S.C. 101 note]l] SHORT TITLES; TABLE OF CONTENTS.

(a) SHORT TITLES.—This title may be cited as the “Satellite
Home Viewer Extension and Reauthorization Act of 2004” or the
“W. dJ. (Billy) Tauzin Satellite Television Act of 2004”.

ek * * * * * *

TITLE I—STATUTORY LICENSE FOR
SATELLITE CARRIERS

* * * * * * *

SEC. 106. [17 U.S.C. 119 note] EFFECT ON CERTAIN PROCEEDINGS.

Nothing in this title shall modify any remedy imposed on a
party that is required by the judgment of a court in any action that
was brought before May 1, 2004, against that party for a violation
of section 119 of title 17, United States Code.

* * k & * * k

SEC. 109. STUDY.

No later than June 30, 2008, the Register of Copyrights shall
report to the Committee on the Judiciary of the House of Rep-
resentatives and the Committee on the Judiciary of the Senate the
Register’s findings and recommendations on the operation and revi-
sion of the statutory licenses under sections 111, 119, and 122 of
title 17, United States Code. The report shall include, but not be
limited to, the following:

(1) A comparison of the royalties paid by licensees under
such sections, including historical rates of increases in these
royalties, a comparison between the royalties under each such
section and the prices paid in the marketplace for comparable
programming.

(2) An analysis of the differences in the terms and condi-
tions of the licenses under such sections, an analysis of wheth-

1This title was enacted into law as part of Division J of the Consolidated Appropriations Act,
2005 (Public Law 108-447, 118 Stat 3393).
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er these differences are required or justified by historical, tech-
nological, or regulatory differences that affect the satellite and
cable industries, and an analysis of whether the cable or sat-
ellite industry is placed in a competitive disadvantage due to
these terms and conditions.

(3) An analysis of whether the licenses under such sections
are still justified by the bases upon which they were originally
created.

(4) An analysis of the correlation, if any, between the roy-
alties, or lack thereof, under such sections and the fees charged
to cable and satellite subscribers, addressing whether cable
and satellite companies have passed to subscribers any savings
realized as a result of the royalty structure and amounts under
such sections.

(5) An analysis of issues that may arise with respect to the
application of the licenses under such sections to the secondary
transmissions of the primary transmissions of network stations
and superstations that originate as digital signals, including
issues that relate to the application of the unserved household
limitations under section 119 of title 17, United States Code,
and to the determination of royalties of cable systems and sat-
ellite carriers.

SEC. 110. ADDITIONAL STUDY.

No later than December 31, 2005, the Register of Copyrights
shall report to the Committee on the Judiciary of the House of Rep-
resentatives and the Committee on the Judiciary of the Senate the
Register’s findings and recommendations on the following:

(1) The extent to which the unserved household limitation
for network stations contained in section 119 of title 17, United
States Code, has operated efficiently and effectively and has
forwarded the goal of title 17, United States Code, to protect
copyright owners of over-the-air television programming, in-
cluding what amendments, if any, are necessary to effectively
identify the application of the limitation to individual house-
holds to receive secondary transmissions of primary digital
transmissions of network stations.

(2) The extent to which secondary transmissions of pri-
mary transmissions of network stations and superstations
under section 119 of title 17, United States Code, harm copy-
right owners of broadcast programming throughout the United
States and the effect, if any, of the statutory license under sec-
flion 122 of title 17, United States Code, in reducing such

arm.

* * *k & * * *k

TITLE II—FEDERAL COMMUNICATIONS
COMMISSION OPERATIONS

* * & * * * &

SEC. 207. [47 U.S.C. 325 note] RECIPROCAL BARGAINING OBLIGATIONS.
(a) * * *
March 15, 2012
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(b) DEADLINE.—The Federal Communications Commission
shall prescribe regulations to implement the amendment made by
subsection (a)(5) within 180 days after the date of enactment of
this Act.

SEC. 208. STUDY OF IMPACT ON CABLE TELEVISION SERVICE.

(a) STUDY REQUIRED.—No later than 9 months after the date
of enactment of the Satellite Home Viewer Extension and Reau-
thorization Act of 2004, the Federal Communications Commission
shall complete an inquiry regarding the impact on competition in
the multichannel video programming distribution market of the
current retransmission consent, network nonduplication, syn-
dicated exclusivity, and sports blackout rules, including the impact
of those rules on the ability of rural cable operators to compete
with direct broadcast satellite industry in the provision of digital
broadcast television signals to consumers. Such report shall include
such recommendations for changes in any statutory provisions re-
lating to such rules as the Commission deems appropriate.

(b) REPORT REQUIRED.—The Federal Communications Commis-
sion shall submit a report on the results of the inquiry required by
subsection (a) to the Committee on Energy and Commerce of the
House of Representatives and the Committee on Commerce,
Science, and Transportation of the Senate not later than 9 months
after the date of the enactment of this Act.

* * & * * * &

SEC. 212. [4; IOJ.S.C. 325 note] DIGITAL TRANSITION SAVINGS PROVI-
ION.

Nothing in the dates by which requirements or other provi-
sions are effective under this Act or the amendments made by this
Act shall be construed—

(1) to impair the authority of the Federal Communications
Commission to take any action with respect to the transition
by television broadcasters to the digital television service; or

(2) to require the Commission to take any such action.

* * & * * * &



FACOMP\FCC\FCCMISC

March 15, 2012



FACOMP\FCC\FCCMISC

PUBLIC LAW 108-494

29
March 15, 2012



FACOMP\FCC\FCCMISC

March 15, 2012



FACOMP\FCC\FCCMISC

PUBLIC LAW 108-494
[As Amended Through P.L. 112-74, Enacted December 23, 2011]

AN ACT To amend the National Telecommunications and Information Administra-
tion Organization Act to facilitate the reallocation of spectrum from governmental
to commercial users; to improve, enhance, and promote the Nation’s homeland se-
curity, public safety, and citizen activated emergency response capabilities
through the use of enhanced 911 services, to further upgrade Public Safety An-
swering Point capabilities and related functions in receiving E-911 calls, and to
support in the construction and operation of a ubiquitous and reliable citizen acti-
vated system; and to provide that funds received as universal service contribu-
tions under section 254 of the Communications Act of 1934 and the universal
service support programs established pursuant thereto are not subject to certain
provisions of title 31, United States Code, commonly known as the Antideficiency
Act, for a period of time.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,

TITLE I—E-911

SEC. 101. [47 U.S.C. 901 note] SHORT TITLE.

This title may be cited as the “Ensuring Needed Help Arrives
Near Callers Employing 911 Act of 2004” or the “ENHANCE 911
Act of 2004”.

SEC. 102. [47 U.S.C. 942 note] FINDINGS.
The Congress finds that—

(1) for the sake of our Nation’s homeland security and pub-
lic safety, a universal emergency telephone number (911) that
is enhanced with the most modern and state-of-the-art tele-
communications capabilities possible should be available to all
citizens in all regions of the Nation,;

(2) enhanced emergency communications require Federal,
State, and local government resources and coordination;

(3) any funds that are collected from fees imposed on con-
sumer bills for the purposes of funding 911 services or en-
hanced 911 should go only for the purposes for which the funds
are collected; and

(4) enhanced 911 is a high national priority and it requires
Federal leadership, working in cooperation with State and local
governments and with the numerous organizations dedicated
to delivering emergency communications services.

SEC. 103. [47 U.S.C. 942 note] PURPOSES.
The purposes of this title are—

(1) to coordinate 911 services and E-911 services, at the

Federal, State, and local levels; and
31
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(2) to ensure that funds collected on telecommunications
bills for enhancing emergency 911 services are used only for
the purposes for which the funds are being collected.

% * % % % * %
SEC. 105. GAO STUDY OF STATE AND LOCAL USE OF 911 SERVICE
CHARGES.

(a) IN GENERAL.—Within 60 days after the date of enactment
of this Act, the Comptroller General shall initiate a study of—

(1) the imposition of taxes, fees, or other charges imposed
by States or political subdivisions of States that are designated
or presented as dedicated to improve emergency communica-
tions services, including 911 services or enhanced 911 services,
or related to emergency communications services operations or
improvements; and

(2) the use of revenues derived from such taxes, fees, or
charges.

(b) REPORT.—Within 18 months after initiating the study re-
quired by subsection (a), the Comptroller General shall transmit a
report on the results of the study to the Senate Committee on Com-
merce, Science, and Transportation and the House of Representa-
tives Committee on Energy and Commerce setting forth the find-
ings, conclusions, and recommendations, if any, of the study, in-
cluding—

(1) the identity of each State or political subdivision that
imposes such taxes, fees, or other charges; and

(2) the amount of revenues obligated or expended by that
State or political subdivision for any purpose other than the
purposes for which such taxes, fees, or charges were designated
or presented.

SEC. 106. REPORT ON THE DEPLOYMENT OF E-911 PHASE II SERVICES
BY TIER III SERVICE PROVIDERS.

Within 90 days after the date of enactment of this Act, the
Federal Communications Commission shall submit a report to the
Committee on Energy and Commerce of the House of Representa-
tives and the Committee on Commerce, Science, and Transpor-
tation of the Senate detailing—

(1) the number of tier III commercial mobile service pro-
viders that are offering phase II E-911 services;

(2) the number of requests for waivers from compliance
with the Commission’s phase II E-911 service requirements re-
ceived by the Commission from such tier III providers;

(3) the number of waivers granted or denied by the Com-
mission to such tier III providers;

(4) how long each waiver request remained pending before
it was granted or denied;

(5) how many waiver requests are pending at the time of
the filing of the report;

(6) when the pending requests will be granted or denied;

(7) actions the Commission has taken to reduce the
amount of time a waiver request remains pending; and

(8) the technologies that are the most effective in the de-
ployment of phase IT E-911 services by such tier IIT providers.
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SEC. 107. FCC REQUIREMENTS FOR CERTAIN TIER III CARRIERS.

(a) IN GENERAL.—The Federal Communications Commission
shall act on any petition filed by a qualified Tier III carrier re-
questing a waiver of compliance with the requirements of section
20.18(g)(1)(v) of the Commission’s rules (47 C.F.R. 20.18(g)(1)(v))
within 100 days after the Commission receives the petition. The
Commission shall grant the waiver of compliance with the require-
ments of section 20.18(g)(1)(v) of the Commission’s rules (47 C.F.R.
20.18(g)(1)(v)) requested by the petition if it determines that strict
enforcement of the requirements of that section would result in
consumers having decreased access to emergency services.

(b) QUALIFIED TIER III CARRIER DEFINED.—In this section, the
term “qualified Tier III carrier” means a provider of commercial
mobile service (as defined in section 332(d) of the Communications
Act of 1934 (47 U.S.C. 332(d)) that had 500,000 or fewer sub-
scribers as of December 31, 2001.

TITLE II—SPECTRUM RELOCATION

SEC. 201. [47 U.S.C. 901 note] SHORT TITLE.
This title may be cited as the “Commercial Spectrum Enhance-
ment Act”.

* * * * * * *

SEC. 206. [47 U.S.C. 921 note] CONSTRUCTION.

Nothing in this title is intended to modify section 1062(b) of
the National Defense Authorization Act for Fiscal Year 2000 (Pub-
lic Law 106-65).

SEC. 207. [47 U.S.C. 928 note] ANNUAL REPORT.

The National Telecommunications and Information Adminis-
tration shall submit an annual report to the Committees on Appro-
priations and Energy and Commerce of the House of Representa-
tives, the Committees on Appropriations and Commerce, Science,
and Transportation of the Senate, and the Comptroller General
on—

(1) the progress made in adhering to the timelines applica-
ble to relocation from eligible frequencies required under sec-
tion 118(d)(2)(A) of the National Telecommunications and In-
formation Administration Organization Act, separately stated
on a communication system-by-system basis and on an auction-
by-auction basis; and

(2) with respect to each relocated communication system
and auction, a statement of the estimate of relocation costs re-
quired under section 113(g)(4) of such Act, the actual reloca-
tions costs incurred, and the amount of such costs paid from
the Spectrum Relocation Fund.

SEC. 208. [47 U.S.C. 923 note] PRESERVATION OF AUTHORITY; NTIA RE-
PORT REQUIRED.

(a) SPECTRUM MANAGEMENT AUTHORITY RETAINED.—Except as
provided with respect to the bands of frequencies identified in sec-
tion 113(g)(2)(A) of the National Telecommunications and Informa-
tion Administration Organization Act (47 U.S.C. 923(g)(2)(A)) as
amended by this title, nothing in this title or the amendments
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made by this title shall be construed as limiting the Federal Com-
munications Commission’s authority to allocate bands of fre-
quencies that are reallocated from Federal use to non-Federal use
for unlicensed, public safety, shared, or non-commercial use.

(b) NTIA REPORT REQUIRED.—Within 1 year after the date of
enactment of this Act, the Administrator of the National Tele-
communications and Information Administration shall submit to
the Energy and Commerce Committee of the House of Representa-
tives and the Commerce, Science, and Transportation Committee of
the Senate a report on various policy options to compensate Fed-
eral entities for relocation costs when such entities’ frequencies are
allocated by the Commission for unlicensed, public safety, shared,
or non-commercial use.

SEC. 209. COMMERCIAL SPECTRUM LICENSE POLICY REVIEW.

(a) EXAMINATION.—The Comptroller General shall examine na-
tional commercial spectrum license policy as implemented by the
Federal Communications Commission, and shall report its findings
to the Senate Committee on Commerce, Science, and Transpor-
tation and the House of Representatives Committee on Energy and
Commerce within 270 days.

(b) CONTENT.—The report shall address each of the following:

(1) An estimate of the respective proportions of electro-
magnetic spectrum capacity that have been assigned by the
Federal Communications Commission—

(A) prior to enactment of section 309(j) of the Commu-
nications Act of 1934 (47 U.S.C. 309(j)) providing to the
Commission’s competitive bidding authority,

(B) after enactment of that section using the Commis-
sion’s competitive bidding authority, and

(C) by means other than competitive bidding,

and a description of the classes of licensees assigned under

each method.

(2) The extent to which requiring entities to obtain licenses
through competitive bidding places those entities at a competi-
tive or financial disadvantage to offer services similar to enti-
ties that did not acquire licenses through competitive bidding.

(3) The effect, if any, of the use of competitive bidding and
the resulting diversion of licensees’ financial resources on the
introduction of new services including the quality, pace, and
scope of the offering of such services to the public.

(4) The effect, if any, of participation in competitive bid-
ding by incumbent spectrum license holders as applicants or
investors in an applicant, including a discussion of any addi-
tional effect if such applicant qualified for bidding credits as a
designated entity.

(5) The effect on existing license holders and consumers of
services offered by these providers of the Administration’s
Spectrum License User Fee proposal contained in the Presi-
dent’s Budget of the United States Government for Fiscal Year
2004 (Budget, page 299; Appendix, page 1046), and an evalua-
tion of whether the enactment of this proposal could address,
either in part or in whole, any possible competitive disadvan-
tages described in paragraph (2).
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(c) FCC ASSISTANCE.—The Federal Communications Commis-
sion shall provide information and assistance, as necessary, to fa-
cilitate the completion of the examination required by subsection

(a).
TITLE III—UNIVERSAL SERVICE

SEC. 301. SHORT TITLE.

This title may be cited as the “Universal Service Antideficiency
Temporary Suspension Act”.

SEC. 302. APPLICATION OF CERTAIN TITLE 31 PROVISIONS TO UNI-
VERSAL SERVICE FUND.

(a) IN GENERAL.—During the period beginning on the date of
enactment of this Act and ending on December 31, 2013, section
1341 and subchapter II of chapter 15 of title 31, United States
Code, do not apply—

(1) to any amount collected or received as Federal uni-
versal service contributions required by section 254 of the
Communications Act of 1934 (47 U.S.C. 254), including any in-
terest earned on such contributions; nor

(2) to the expenditure or obligation of amounts attributable
to such contributions for universal service support programs
established pursuant to that section.

(b) PosT-2005 FULFILLMENT OF PROTECTED OBLIGATIONS.—Sec-
tion 1341 and subchapter II of chapter 15 of title 31, United States
Code, do not apply after December 31, 2013, to an expenditure or
obligation described in subsection (a)(2) made or authorized during
the period described in subsection (a).
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ELECTRONIC SIGNATURES IN GLOBAL AND NATIONAL
COMMERCE ACT

AN ACT To facilitate the use of electronic records and signatures in interstate or
foreign commerce.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. [15 U.S.C. 7001 note] SHORT TITLE.

This Act may be cited as the “Electronic Signatures in Global
and National Commerce Act”.

TITLE I—ELECTRONIC RECORDS AND
SIGNATURES IN COMMERCE

SEC. 101. [15 U.S.C. 7001] GENERAL RULE OF VALIDITY.

(a) IN GENERAL.—Notwithstanding any statute, regulation, or
other rule of law (other than this title and title II), with respect
to any transaction in or affecting interstate or foreign commerce—

(1) a signature, contract, or other record relating to such
transaction may not be denied legal effect, validity, or enforce-
ability solely because it is in electronic form; and

(2) a contract relating to such transaction may not be de-
nied legal effect, validity, or enforceability solely because an
electronic signature or electronic record was used in its
formation.

(b) PRESERVATION OF RIGHTS AND OBLIGATIONS.—This title
does not—

(1) limit, alter, or otherwise affect any requirement im-
posed by a statute, regulation, or rule of law relating to the
rights and obligations of persons under such statute, regula-
tion, or rule of law other than a requirement that contracts or
other records be written, signed, or in nonelectronic form; or

(2) require any person to agree to use or accept electronic
records or electronic signatures, other than a governmental
agency with respect to a record other than a contract to which
it is a party.

(c) CONSUMER DISCLOSURES.—

(1) CONSENT TO ELECTRONIC RECORDS.—Notwithstanding
subsection (a), if a statute, regulation, or other rule of law re-
quires that information relating to a transaction or trans-
actions in or affecting interstate or foreign commerce be pro-
vided or made available to a consumer in writing, the use of
an electronic record to provide or make available (whichever is
required) such information satisfies the requirement that such
information be in writing if—

39
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(A) the consumer has affirmatively consented to such
use and has not withdrawn such consent;

(B) the consumer, prior to consenting, is provided with
a clear and conspicuous statement—

(1) informing the consumer of (I) any right or op-
tion of the consumer to have the record provided or
made available on paper or in nonelectronic form, and
(II) the right of the consumer to withdraw the consent
to have the record provided or made available in an
electronic form and of any conditions, consequences
(which may include termination of the parties’ rela-
tionship), or fees in the event of such withdrawal;

(i1) informing the consumer of whether the con-
sent applies (I) only to the particular transaction
which gave rise to the obligation to provide the record,
or (II) to identified categories of records that may be
provided or made available during the course of the
parties’ relationship;

(iii) describing the procedures the consumer must
use to withdraw consent as provided in clause (i) and
to update information needed to contact the consumer
electronically; and

(iv) informing the consumer (I) how, after the con-
sent, the consumer may, upon request, obtain a paper
copy of an electronic record, and (II) whether any fee
will be charged for such copy;

(C) the consumer—

(i) prior to consenting, is provided with a state-
ment of the hardware and software requirements for
access to and retention of the electronic records; and

(i) consents electronically, or confirms his or her
consent electronically, in a manner that reasonably
demonstrates that the consumer can access informa-
tion in the electronic form that will be used to provide
the information that is the subject of the consent; and
(D) after the consent of a consumer in accordance with

subparagraph (A), if a change in the hardware or software
requirements needed to access or retain electronic records
creates a material risk that the consumer will not be able
to access or retain a subsequent electronic record that was
the subject of the consent, the person providing the elec-
tronic record—

(i) provides the consumer with a statement of (I)
the revised hardware and software requirements for
access to and retention of the electronic records, and
(IT) the right to withdraw consent without the imposi-
tion of any fees for such withdrawal and without the
imposition of any condition or consequence that was
not disclosed under subparagraph (B)(i); and

(i) again complies with subparagraph (C).

(2) OTHER RIGHTS.—

(A) PRESERVATION OF CONSUMER PROTECTIONS.—Noth-
ing in this title affects the content or timing of any disclo-
sure or other record required to be provided or made avail-
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able to any consumer under any statute, regulation, or

other rule of law.

(B) VERIFICATION OR ACKNOWLEDGMENT.—If a law that
was enacted prior to this Act expressly requires a record
to be provided or made available by a specified method
that requires verification or acknowledgment of receipt,
the record may be provided or made available electroni-
cally only if the method used provides verification or ac-
knowledgment of receipt (whichever is required).

(3) EFFECT OF FAILURE TO OBTAIN ELECTRONIC CONSENT OR
CONFIRMATION OF CONSENT.—The legal effectiveness, validity,
or enforceability of any contract executed by a consumer shall
not be denied solely because of the failure to obtain electronic
consent or confirmation of consent by that consumer in accord-
ance with paragraph (1)(C)(ii).

(4) PROSPECTIVE EFFECT.—Withdrawal of consent by a con-
sumer shall not affect the legal effectiveness, validity, or en-
forceability of electronic records provided or made available to
that consumer in accordance with paragraph (1) prior to imple-
mentation of the consumer’s withdrawal of consent. A con-
sumer’s withdrawal of consent shall be effective within a rea-
sonable period of time after receipt of the withdrawal by the
provider of the record. Failure to comply with paragraph (1)(D)
may, at the election of the consumer, be treated as a with-
drawal of consent for purposes of this paragraph.

(5) PRIOR CONSENT.—This subsection does not apply to any
records that are provided or made available to a consumer who
has consented prior to the effective date of this title to receive
such records in electronic form as permitted by any statute,
regulation, or other rule of law.

(6) ORAL COMMUNICATIONS.—An oral communication or a
recording of an oral communication shall not qualify as an
electronic record for purposes of this subsection except as oth-
erwise provided under applicable law.

(d) RETENTION OF CONTRACTS AND RECORDS.—

(1) ACCURACY AND ACCESSIBILITY.—If a statute, regulation,
or other rule of law requires that a contract or other record re-
lating to a transaction in or affecting interstate or foreign com-
merce be retained, that requirement is met by retaining an
electronic record of the information in the contract or other
record that—

(A) accurately reflects the information set forth in the
contract or other record; and

(B) remains accessible to all persons who are entitled
to access by statute, regulation, or rule of law, for the pe-
riod required by such statute, regulation, or rule of law, in
a form that is capable of being accurately reproduced for
later reference, whether by transmission, printing, or oth-
erwise.

(2) EXCEPTION.—A requirement to retain a contract or
other record in accordance with paragraph (1) does not apply
to any information whose sole purpose is to enable the contract
or other record to be sent, communicated, or received.
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(3) ORIGINALS.—If a statute, regulation, or other rule of
law requires a contract or other record relating to a transaction
in or affecting interstate or foreign commerce to be provided,
available, or retained in its original form, or provides con-
sequences if the contract or other record is not provided, avail-
able, or retained in its original form, that statute, regulation,
or rule of law is satisfied by an electronic record that complies
with paragraph (1).

(4) CHECKS.—If a statute, regulation, or other rule of law
requires the retention of a check, that requirement is satisfied
by retention of an electronic record of the information on the
front and back of the check in accordance with paragraph (1).
(e) ACCURACY AND ABILITY TO RETAIN CONTRACTS AND OTHER

RECcORDs.—Notwithstanding subsection (a), if a statute, regulation,
or other rule of law requires that a contract or other record relating
to a transaction in or affecting interstate or foreign commerce be
in writing, the legal effect, validity, or enforceability of an elec-
tronic record of such contract or other record may be denied if such
electronic record is not in a form that is capable of being retained
and accurately reproduced for later reference by all parties or per-
sons who are entitled to retain the contract or other record.

(f) PrRoxiMITY.—Nothing in this title affects the proximity re-
quired by any statute, regulation, or other rule of law with respect
to any warning, notice, disclosure, or other record required to be
posted, displayed, or publicly affixed.

(g) NOTARIZATION AND ACKNOWLEDGMENT.—If a statute, regu-
lation, or other rule of law requires a signature or record relating
to a transaction in or affecting interstate or foreign commerce to be
notarized, acknowledged, verified, or made under oath, that re-
quirement is satisfied if the electronic signature of the person au-
thorized to perform those acts, together with all other information
required to be included by other applicable statute, regulation, or
rule of law, is attached to or logically associated with the signature
or record.

(h) ELECTRONIC AGENTS.—A contract or other record relating
to a transaction in or affecting interstate or foreign commerce may
not be denied legal effect, validity, or enforceability solely because
its formation, creation, or delivery involved the action of one or
more electronic agents so long as the action of any such electronic
agent is legally attributable to the person to be bound.

(1) INSURANCE.—It is the specific intent of the Congress that
this title and title II apply to the business of insurance.

(j) INSURANCE AGENTS AND BROKERS.—An insurance agent or
broker acting under the direction of a party that enters into a con-
tract by means of an electronic record or electronic signature may
not be held liable for any deficiency in the electronic procedures
agreed to by the parties under that contract if—

(1) the agent or broker has not engaged in negligent, reck-
less, or intentional tortious conduct;

(2) the agent or broker was not involved in the develop-
ment or establishment of such electronic procedures; and

(3) the agent or broker did not deviate from such
procedures.



FACOMP\FCC\FCCMISC

March 15, 2012

43 ESIGN COMMERCE ACT Sec. 103

SEC. 102. [15 U.S.C. 7002] EXEMPTION TO PREEMPTION.

(a) IN GENERAL.—A State statute, regulation, or other rule of
law may modify, limit, or supersede the provisions of section 101
with respect to State law only if such statute, regulation, or rule
of law—

(1) constitutes an enactment or adoption of the Uniform
Electronic Transactions Act as approved and recommended for
enactment in all the States by the National Conference of
Commissioners on Uniform State Laws in 1999, except that
any exception to the scope of such Act enacted by a State
under section 3(b)(4) of such Act shall be preempted to the ex-
tent such exception is inconsistent with this title or title II, or
would not be permitted under paragraph (2)(A)(ii) of this sub-
section; or

(2)(A) specifies the alternative procedures or requirements
for the use or acceptance (or both) of electronic records or elec-
tronic signatures to establish the legal effect, validity, or en-
forceability of contracts or other records, if—

(i) such alternative procedures or requirements are
consistent with this title and title II; and
(i1) such alternative procedures or requirements do not

require, or accord greater legal status or effect to, the im-

plementation or application of a specific technology or

technical specification for performing the functions of cre-
ating, storing, generating, receiving, communicating, or au-
thenticating electronic records or electronic signatures; and

(B) if enacted or adopted after the date of the enactment
of this Act, makes specific reference to this Act.

(b) EXCEPTIONS FOR ACTIONS BY STATES AS MARKET PARTICI-
PANTS.—Subsection (a)(2)(A)(ii) shall not apply to the statutes, reg-
ulations, or other rules of law governing procurement by any State,
or any agency or instrumentality thereof.

(¢) PREVENTION OF CIRCUMVENTION.—Subsection (a) does not
permit a State to circumvent this title or title IT through the impo-
sition of nonelectronic delivery methods under section 8(b)(2) of the
Uniform Electronic Transactions Act.

SEC. 103. [15 U.S.C. 7003] SPECIFIC EXCEPTIONS.

(a) EXCEPTED REQUIREMENTS.—The provisions of section 101
shall not apply to a contract or other record to the extent it is gov-
erned by—

(1) a statute, regulation, or other rule of law governing the
creation and execution of wills, codicils, or testamentary trusts;

(2) a State statute, regulation, or other rule of law gov-
erning adoption, divorce, or other matters of family law; or

(3) the Uniform Commercial Code, as in effect in any
State, other than sections 1-107 and 1-206 and Articles 2 and
2A.

(b) ADDITIONAL EXCEPTIONS.—The provisions of section 101
shall not apply to—

(1) court orders or notices, or official court documents (in-
cluding briefs, pleadings, and other writings) required to be ex-
ecuted in connection with court proceedings;

(2) any notice of—
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(A) the cancellation or termination of utility services
(including water, heat, and power);

(B) default, acceleration, repossession, foreclosure, or
eviction, or the right to cure, under a credit agreement se-
cured by, or a rental agreement for, a primary residence
of an individual,

(C) the cancellation or termination of health insurance
or benefits or life insurance benefits (excluding annuities);
or

(D) recall of a product, or material failure of a product,
that risks endangering health or safety; or
(3) any document required to accompany any transpor-

tation or handling of hazardous materials, pesticides, or other

toxic or dangerous materials.

(c) REVIEW OF EXCEPTIONS.—

(1) EVALUATION REQUIRED.—The Secretary of Commerce,
acting through the Assistant Secretary for Communications
and Information, shall review the operation of the exceptions
in subsections (a) and (b) to evaluate, over a period of 3 years,
whether such exceptions continue to be necessary for the pro-
tection of consumers. Within 3 years after the date of enact-
ment of this Act, the Assistant Secretary shall submit a report
to the Congress on the results of such evaluation.

(2) DETERMINATIONS.—If a Federal regulatory agency, with
respect to matter within its jurisdiction, determines after no-
tice and an opportunity for public comment, and publishes a
finding, that one or more such exceptions are no longer nec-
essary for the protection of consumers and eliminating such ex-
ceptions will not increase the material risk of harm to con-
sumers, such agency may extend the application of section 101
to the exceptions identified in such finding.

SEC. 104. [15 U.S.C. 7004] APPLICABILITY TO FEDERAL AND STATE
GOVERNMENTS.

(a) FILING AND ACCESS REQUIREMENTS.—Subject to subsection
(c)(2), nothing in this title limits or supersedes any requirement by
a Federal regulatory agency, self-regulatory organization, or State
regulatory agency that records be filed with such agency or organi-
zation in accordance with specified standards or formats.

(b) PRESERVATION OF EXISTING RULEMAKING AUTHORITY.—

(1) USE OF AUTHORITY TO INTERPRET.—Subject to para-
graph (2) and subsection (c), a Federal regulatory agency or
State regulatory agency that is responsible for rulemaking
under any other statute may interpret section 101 with respect
to such statute through—

(A) the issuance of regulations pursuant to a statute;
or

(B) to the extent such agency is authorized by statute
to issue orders or guidance, the issuance of orders or guid-
ance of general applicability that are publicly available
and published (in the Federal Register in the case of an
order or guidance issued by a Federal regulatory agency).

This paragraph does not grant any Federal regulatory agency

or State regulatory agency authority to issue regulations,
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orders, or guidance pursuant to any statute that does not au-
thorize such issuance.

(2) LIMITATIONS ON INTERPRETATION AUTHORITY.—Notwith-
standing paragraph (1), a Federal regulatory agency shall not
adopt any regulation, order, or guidance described in para-
graph (1), and a State regulatory agency is preempted by sec-
tion 101 from adopting any regulation, order, or guidance de-
scribed in paragraph (1), unless—

(A) such regulation, order, or guidance is consistent
with section 101;

(B) such regulation, order, or guidance does not add to
the requirements of such section; and

(C) such agency finds, in connection with the issuance
of such regulation, order, or guidance, that—

(1) there is a substantial justification for the regu-
lation, order, or guidance;

(i1) the methods selected to carry out that pur-
pose—

(I) are substantially equivalent to the require-
ments imposed on records that are not electronic
records; and

(IT) will not impose unreasonable costs on the
acceptance and use of electronic records; and
(iii) the methods selected to carry out that purpose

do not require, or accord greater legal status or effect
to, the implementation or application of a specific
technology or technical specification for performing the
functions of creating, storing, generating, receiving,
communicating, or authenticating electronic records or
electronic signatures.

(3) PERFORMANCE STANDARDS.—

(A) ACCURACY, RECORD INTEGRITY, ACCESSIBILITY.—
Notwithstanding paragraph (2)(C)(iii), a Federal regulatory
agency or State regulatory agency may interpret section
101(d) to specify performance standards to assure accu-
racy, record integrity, and accessibility of records that are
required to be retained. Such performance standards may
be specified in a manner that imposes a requirement in
violation of paragraph (2)(C)(iii) if the requirement (i)
serves an important governmental objective; and (ii) is
substantially related to the achievement of that objective.
Nothing in this paragraph shall be construed to grant any
Federal regulatory agency or State regulatory agency au-
thority to require use of a particular type of software or
hardware in order to comply with section 101(d).

(B) PAPER OR PRINTED FORM.—Notwithstanding sub-
section (c)(1), a Federal regulatory agency or State regu-
latory agency may interpret section 101(d) to require
rfgtention of a record in a tangible printed or paper form
1 —

(i) there is a compelling governmental interest re-
lating to law enforcement or national security for
imposing such requirement; and
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(il) imposing such requirement is essential to at-
taining such interest.

(4) EXCEPTIONS FOR ACTIONS BY GOVERNMENT AS MARKET
PARTICIPANT.—Paragraph (2)(C)(iii) shall not apply to the stat-
utes, regulations, or other rules of law governing procurement
by the Federal or any State government, or any agency or in-
strumentality thereof.

(c) ADDITIONAL LIMITATIONS.—

(1) REIMPOSING PAPER PROHIBITED.—Nothing in subsection
(b) (other than paragraph (3)(B) thereof) shall be construed to
grant any Federal regulatory agency or State regulatory agen-
cy authority to impose or reimpose any requirement that a
record be in a tangible printed or paper form.

(2) CONTINUING OBLIGATION UNDER GOVERNMENT PAPER-
WORK ELIMINATION ACT.—Nothing in subsection (a) or (b) re-
lieves any Federal regulatory agency of its obligations under
the Government Paperwork Elimination Act (title XVII of Pub-
lic Law 105-277).

(d) AutHORITY TO EXEMPT FROM CONSENT PROVISION.—

(1) IN GENERAL.—A Federal regulatory agency may, with
respect to matter within its jurisdiction, by regulation or order
issued after notice and an opportunity for public comment, ex-
empt without condition a specified category or type of record
from the requirements relating to consent in section 101(c) if
such exemption is necessary to eliminate a substantial burden
on electronic commerce and will not increase the material risk
of harm to consumers.

(2) PROSPECTUSES.—Within 30 days after the date of en-
actment of this Act, the Securities and Exchange Commission
shall issue a regulation or order pursuant to paragraph (1) ex-
empting from section 101(c) any records that are required to be
provided in order to allow advertising, sales literature, or other
information concerning a security issued by an investment
company that is registered under the Investment Company Act
of 1940, or concerning the issuer thereof, to be excluded from
the definition of a prospectus under section 2(a)(10)(A) of the
Securities Act of 1933.

(e) ELECTRONIC LETTERS OF AGENCY.—The Federal Commu-
nications Commission shall not hold any contract for telecommuni-
cations service or letter of agency for a preferred carrier change,
that otherwise complies with the Commission’s rules, to be legally
ineffective, invalid, or unenforceable solely because an electronic
record or electronic signature was used in its formation or author-
ization.

SEC. 105. [15 U.S.C. 7005] STUDIES.

(a) DELIVERY.—Within 12 months after the date of the enact-
ment of this Act, the Secretary of Commerce shall conduct an in-
quiry regarding the effectiveness of the delivery of electronic
records to consumers using electronic mail as compared with deliv-
ery of written records via the United States Postal Service and pri-
vate express mail services. The Secretary shall submit a report to
the Congress regarding the results of such inquiry by the
conclusion of such 12-month period.
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(b) STUDY OF ELECTRONIC CONSENT.—Within 12 months after
the date of the enactment of this Act, the Secretary of Commerce
and the Federal Trade Commission shall submit a report to the
Congress evaluating any benefits provided to consumers by the pro-
cedure required by section 101(c)(1)(C)(ii); any burdens imposed on
electronic commerce by that provision; whether the benefits out-
weigh the burdens; whether the absence of the procedure required
by section 101(c)(1)(C)(ii) would increase the incidence of fraud di-
rected against consumers; and suggesting any revisions to the pro-
vision deemed appropriate by the Secretary and the Commission.
In conducting this evaluation, the Secretary and the Commission
shall solicit comment from the general public, consumer represent-
atives, and electronic commerce businesses.

SEC. 106. [15 U.S.C. 7006] DEFINITIONS.
For purposes of this title:

(1) CONSUMER.—The term “consumer” means an individual
who obtains, through a transaction, products or services which
are used primarily for personal, family, or household purposes,
and also means the legal representative of such an individual.

(2) ELECTRONIC.—The term “electronic” means relating to
technology having electrical, digital, magnetic, wireless, opti-
cal, electromagnetic, or similar capabilities.

(3) ELECTRONIC AGENT.—The term “electronic agent”
means a computer program or an electronic or other automated
means used independently to initiate an action or respond to
electronic records or performances in whole or in part without
review or action by an individual at the time of the action or
response.

(4) ELECTRONIC RECORD.—The term “electronic record”
means a contract or other record created, generated, sent, com-
municated, received, or stored by electronic means.

(5) ELECTRONIC SIGNATURE.—The term “electronic signa-
ture” means an electronic sound, symbol, or process, attached
to or logically associated with a contract or other record and
executed or adopted by a person with the intent to sign the
record.

(6) FEDERAL REGULATORY AGENCY.—The term “Federal reg-
ulatory agency” means an agency, as that term is defined in
section 552(f) of title 5, United States Code.

(7) INFORMATION.—The term “information” means data,
text, images, sounds, codes, computer programs, software,
databases, or the like.

(8) PERSON.—The term “person” means an individual, cor-
poration, business trust, estate, trust, partnership, limited li-
ability company, association, joint venture, governmental agen-
¢y, public corporation, or any other legal or commercial entity.

(9) RECORD.—The term “record” means information that is
inscribed on a tangible medium or that is stored in an elec-
tronic or other medium and is retrievable in perceivable form.

(10) REQUIREMENT.—The term “requirement” includes a
prohibition.

(11) SELF-REGULATORY ORGANIZATION.—The term “self-reg-
ulatory organization” means an organization or entity that is
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not a Federal regulatory agency or a State, but that is under
the supervision of a Federal regulatory agency and is author-
ized under Federal law to adopt and administer rules applica-
ble to its members that are enforced by such organization or
entity, by a Federal regulatory agency, or by another self-regu-
latory organization.

(12) STATE.—The term “State” includes the District of Co-
lumbia and the territories and possessions of the United
States.

(13) TRANSACTION.—The term “transaction” means an ac-
tion or set of actions relating to the conduct of business, con-
sumer, or commercial affairs between two or more persons, in-
cluding any of the following types of conduct—

(A) the sale, lease, exchange, licensing, or other dis-
position of (i) personal property, including goods and intan-
gibles, (ii) services, and (iii) any combination thereof; and

(B) the sale, lease, exchange, or other disposition of
any interest in real property, or any combination thereof.

SEC. 107. [15 U.S.C. 7001, note] EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in subsection (b), this

title shall be effective on October 1, 2000.

(b) EXCEPTIONS.—

(1) RECORD RETENTION.—

(A) IN GENERAL.—Subject to subparagraph (B), this
title shall be effective on March 1, 2001, with respect to a
requirement that a record be retained imposed by—

(i) a Federal statute, regulation, or other rule of
law, or

(i) a State statute, regulation, or other rule of law
administered or promulgated by a State regulatory
agency.

(B) DELAYED EFFECT FOR PENDING RULEMAKINGS.—If
on March 1, 2001, a Federal regulatory agency or State
regulatory agency has announced, proposed, or initiated,
but not completed, a rulemaking proceeding to prescribe a
regulation under section 104(b)(3) with respect to a re-
quirement described in subparagraph (A), this title shall
be effective on June 1, 2001, with respect to such require-
ment.

(2) CERTAIN GUARANTEED AND INSURED LOANS.—With re-
gard to any transaction involving a loan guarantee or loan
guarantee commitment (as those terms are defined in section
502 of the Federal Credit Reform Act of 1990), or involving a
program listed in the Federal Credit Supplement, Budget of
the United States, FY 2001, this title applies only to such
transactions entered into, and to any loan or mortgage made,
insured, or guaranteed by the United States Government
thereunder, on and after one year after the date of enactment
of this Act.

(3) STUDENT LOANS.—With respect to any records that are
provided or made available to a consumer pursuant to an
application for a loan, or a loan made, pursuant to title IV of
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the Higher Education Act of 1965, section 101(c) of this Act
shall not apply until the earlier of—

(A) such time as the Secretary of Education publishes
revised promissory notes under section 432(m) of the High-
er Education Act of 1965; or

(B) one year after the date of enactment of this Act.

TITLE II—_TRANSFERABLE RECORDS

SEC. 201. [15 U.S.C. 7021] TRANSFERABLE RECORDS.

(a) DEFINITIONS.—For purposes of this section:

(1) TRANSFERABLE RECORD.—The term “transferable
record” means an electronic record that—

(A) would be a note under Article 3 of the Uniform

Commercial Code if the electronic record were in writing;

(B) the issuer of the electronic record expressly has
agreed is a transferable record; and
(C) relates to a loan secured by real property.

A transferable record may be executed using an electronic sig-

nature.

(2) OTHER DEFINITIONS.—The terms “electronic record”,
“electronic signature”, and “person” have the same meanings
provided in section 106 of this Act.

(b) CONTROL.—A person has control of a transferable record if
a system employed for evidencing the transfer of interests in the
transferable record reliably establishes that person as the person
to which the transferable record was issued or transferred.

(c) CONDITIONS.—A system satisfies subsection (b), and a per-
son is deemed to have control of a transferable record, if the trans-
ferable record is created, stored, and assigned in such a manner
that—

(1) a single authoritative copy of the transferable record
exists which is unique, identifiable, and, except as otherwise
provided in paragraphs (4), (5), and (6), unalterable;

(2) the authoritative copy identifies the person asserting
control as—

(A) the person to which the transferable record was
issued; or

(B) if the authoritative copy indicates that the trans-
ferable record has been transferred, the person to which
the transferable record was most recently transferred;

(3) the authoritative copy is communicated to and main-
tained by the person asserting control or its designated custo-
dian;

(4) copies or revisions that add or change an identified as-
signee of the authoritative copy can be made only with the con-
sent of the person asserting control,

(5) each copy of the authoritative copy and any copy of a
copy is readily identifiable as a copy that is not the authori-
tative copy; and

(6) any revision of the authoritative copy is readily identifi-
able as authorized or unauthorized.

March 15, 2012
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(d) STATUS AS HOLDER.—Except as otherwise agreed, a person
having control of a transferable record is the holder, as defined in
section 1-201(20) of the Uniform Commercial Code, of the transfer-
able record and has the same rights and defenses as a holder of
an equivalent record or writing under the Uniform Commercial
Code, including, if the applicable statutory requirements under sec-
tion 3-302(a), 9-308, or revised section 9-330 of the Uniform Com-
mercial Code are satisfied, the rights and defenses of a holder in
due course or a purchaser, respectively. Delivery, possession, and
endorsement are not required to obtain or exercise any of the
rights under this subsection.

(e) OBLIGOR RIGHTS.—Except as otherwise agreed, an obligor
under a transferable record has the same rights and defenses as
an equivalent obligor under equivalent records or writings under
the Uniform Commercial Code.

(f) PROOF OF CONTROL.—If requested by a person against
which enforcement is sought, the person seeking to enforce the
transferable record shall provide reasonable proof that the person
is in control of the transferable record. Proof may include access to
the authoritative copy of the transferable record and related busi-
ness records sufficient to review the terms of the transferable
record and to establish the identity of the person having control of
the transferable record.

(g) UCC REFERENCES.—For purposes of this subsection, all ref-
erences to the Uniform Commercial Code are to the Uniform Com-
mercial Code as in effect in the jurisdiction the law of which gov-
erns the transferable record.

SEC. 202. [15 U.S.C. 7021 note]l EFFECTIVE DATE.
This title shall be effective 90 days after the date of enactment
of this Act.

TITLE III—PROMOTION OF INTER-
NATIONAL ELECTRONIC COMMERCE

SEC. 301. [15 U.S.C. 7031] PRINCIPLES GOVERNING THE USE OF ELEC-
TRONIC SIGNATURES IN INTERNATIONAL TRANSACTIONS.

(a) PROMOTION OF ELECTRONIC SIGNATURES.—

(1) REQUIRED ACTIONS.—The Secretary of Commerce shall
promote the acceptance and use, on an international basis, of
electronic signatures in accordance with the principles speci-
fied in paragraph (2) and in a manner consistent with section
101 of this Act. The Secretary of Commerce shall take all ac-
tions necessary in a manner consistent with such principles to
eliminate or reduce, to the maximum extent possible, the im-
pediments to commerce in electronic signatures, for the pur-
pose of facilitating the development of interstate and foreign
commerce.

(2) PrRINCIPLES.—The principles specified in this paragraph
are the following:

(A) Remove paper-based obstacles to electronic trans-
actions by adopting relevant principles from the Model
Law on Electronic Commerce adopted in 1996 by the
United Nations Commission on International Trade Law.
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(B) Permit parties to a transaction to determine the
appropriate authentication technologies and implementa-
tion models for their transactions, with assurance that
those technologies and implementation models will be rec-
ognized and enforced.

(C) Permit parties to a transaction to have the oppor-
tunity to prove in court or other proceedings that their au-
thentication approaches and their transactions are valid.

(D) Take a nondiscriminatory approach to electronic
signatures and authentication methods from other jurisdic-
tions.

(b) CONSULTATION.—In conducting the activities required by
this section, the Secretary shall consult with users and providers
of electronic signature products and services and other interested
persons.

(c) DEFINITIONS.—As used in this section, the terms “electronic
record” and “electronic signature” have the same meanings
provided in section 106 of this Act.

TITLE IV—COMMISSION ON ONLINE
CHILD PROTECTION

SEC. 401. AUTHORITY TO ACCEPT GIFTS.

[Section 401 amended section 1405 of the Child Online Protec-
tion Act (47 U.S.C. 231 note). See footnote to section 231 of the
Communications Act of 1934.]
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LAUNCHING OUR COMMUNITIES’ ACCESS TO LOCAL
TELEVISION ACT OF 2000

(Title X of Departments of Commerce, Justice, and State, the Judiciary, and Related
Agencies Appropriations Act, 2001)

[As Amended Through P.L. 110-289, Enacted July 30, 2008]

* * *k & * * *k

TITLE X—LOCAL TV ACT

SECTION 1001. [47 U.S.C. 1101 note] SHORT TITLE.

This title may be cited as the “Launching Our Communities’
Access to Local Television Act of 2000”.

SEC. 1002. [47 U.S.C. 1101] PURPOSE.

The purpose of this Act is to facilitate access, on a techno-
logically neutral basis and by December 31, 2006, to signals of local
television stations for households located in nonserved areas and
underserved areas.

SEC. 1003. [47 U.S.C. 1102] LOCAL TELEVISION LOAN GUARANTEE
BOARD.

(a) ESTABLISHMENT.—There is established the LOCAL Tele-
vision Loan Guarantee Board (in this Act referred to as the
“Board”).

(b) MEMBERS.—

(1) IN GENERAL.—Subject to paragraph (2), the Board shall
consist of the following members:

(A) The Secretary of the Treasury, or the designee of
the Secretary.
(B) The Chairman of the Board of Governors of the

Federal Reserve System, or the designee of the Chairman.

(C) The Secretary of Agriculture, or the designee of the

Secretary.

(D) The Secretary of Commerce, or the designee of the

Secretary.

(2) REQUIREMENT AS TO DESIGNEES.—An individual may
not be designated a member of the Board under paragraph (1)
unless the individual is an officer of the United States pursu-
ant to an appointment by the President, by and with the ad-
vice and consent of the Senate.

(c) FUNCTIONS OF THE BOARD.—

(1) IN GENERAL.—The Board shall determine whether or
not to approve loan guarantees under this Act. The Board shall
make such determinations consistent with the purpose of this
Act and in accordance with this subsection and section 4.

(2) CONSULTATION AUTHORIZED.—

55
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(A) IN GENERAL.—In carrying out its functions under
this Act, the Board shall consult with such departments
and agencies of the Federal Government as the Board con-
siders appropriate, including the Department of Com-
merce, the Department of Agriculture, the Department of
the Treasury, the Department of Justice, the Department
of the Interior, the Board of Governors of the Federal Re-
serve System, the Federal Communications Commission,
the Federal Trade Commission, and the National Aero-
nautics and Space Administration.

(B) RESPONSE.—A department or agency consulted by
the Board under subparagraph (A) shall provide the Board
such expertise and assistance as the Board requires to
carry out its functions under this Act.

(3) APPROVAL BY MAJORITY VOTE.—The determination of
the Board to approve a loan guarantee under this Act shall be
by an affirmative vote of not less than three members of the
Board.

SEC. 1004. [47 U.S.C. 1103] APPROVAL OF LOAN GUARANTEES.

(a) AUTHORITY TOo APPROVE LOAN GUARANTEES.—Subject to the
provisions of this section and consistent with the purpose of this
Act, the Board may approve loan guarantees under this Act.

(b) REGULATIONS.—

(1) REQUIREMENTS.—The Administrator (as defined in sec-
tion 1005), under the direction of and for approval by the
Board, shall prescribe regulations to implement the provisions
of this Act and shall do so not later than 120 days after funds
authorized to be appropriated under section 1011 have been
appropriated in a bill signed into law.

(2) ELEMENTS.—The regulations prescribed under para-
graph (1) shall—

(A) set forth the form of any application to be sub-
mitted to the Board under this Act;

(B) set forth time periods for the review and consider-
ation by the Board of applications to be submitted to the
Board under this Act, and for any other action to be taken
by the Board with respect to such applications;

(C) provide appropriate safeguards against the evasion
of the provisions of this Act;

(D) set forth the circumstances in which an applicant,
together with any affiliate of an applicant, shall be treated
as an applicant for a loan guarantee under this Act;

(E) include requirements that appropriate parties sub-
mit to the Board any documents and assurances that are
required for the administration of the provisions of this
Act; and

(F) include such other provisions consistent with the
purpose of this Act as the Board considers appropriate.

(3) CONSTRUCTION.—(A) Nothing in this Act shall be con-
strued to prohibit the Board from requiring, to the extent and
under circumstances considered appropriate by the Board, that
affiliates of an applicant be subject to certain obligations of the
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applicant as a condition to the approval or maintenance of a
loan guarantee under this Act.

(B) If any provision of this Act or the application of such
provision to any person or entity or circumstance is held to be
invalid by a court of competent jurisdiction, the remainder of
this Act, or the application of such provision to such person or
entity or circumstance other than those as to which it is held
invalid, shall not be affected thereby.

(c) AUTHORITY LIMITED BY APPROPRIATIONS ACTS.—The Board

may approve loan guarantees under this Act only to the extent pro-
vided for in advance in appropriations Acts.

March 15, 2012

(d) REQUIREMENTS AND CRITERIA APPLICABLE TO APPROVAL.—

(1) IN GENERAL.—The Board shall utilize the underwriting
criteria developed under subsection (g), and any relevant infor-
mation provided by the departments and agencies with which
the Board consults under section 1003, to determine which
loans may be eligible for a loan guarantee under this Act.

(2) PREREQUISITES.—In addition to meeting the under-
writing criteria under paragraph (1), a loan may not be guar-
anteed under this Act unless—

(A) the loan is made to finance the acquisition, im-
provement, enhancement, construction, deployment,
launch, or rehabilitation of the means by which local tele-
vision broadcast signals will be delivered to a nonserved
area or underserved area;

(B) the proceeds of the loan will not be used for oper-
ating, advertising, or promotion expenses, or for the acqui-
sition of licenses for the use of spectrum in any competi-
tive bidding under section 309(j) of the Communications
Act of 1934 (47 U.S.C. 309(j));

(C) the proposed project, as determined by the Board
in consultation with the National Telecommunications and
Information Administration, is not likely to have a sub-
stantial adverse impact on competition that outweighs the
benefits of improving access to the signals of a local tele-
vision station in a nonserved area or underserved area and
is commercially viable;

(D)) the loan—

(I) is provided by any entity engaged in the busi-
ness of commercial lending—

(aa) if the loan is made in accordance with
loan-to-one-borrower and affiliate transaction re-
strictions to which the entity is subject under ap-
plicable law; or

(bb) if item (aa) does not apply, the loan is
made only to a borrower that is not an affiliate of
the entity and only if the amount of the loan and
all outstanding loans by that entity to that bor-
rower and any of its affiliates does not exceed 10
percent of the net equity of the entity; or
(II) is provided by a nonprofit corporation, includ-

ing the National Rural Utilities Cooperative Finance

Corporation, engaged primarily in commercial lending,

if the Board determines that such nonprofit corpora-
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tion has one or more issues of outstanding long-term

debt that is rated within the highest three rating cat-

egories of a nationally recognized statistical rating or-
ganization;

(i) if the loan is provided by a lender described in
clause (i)(IT) and the Board determines that the making of
the loan by such lender will cause a decline in such lend-
er’s debt rating as described in that clause, the Board at
%S discretion may disapprove the loan guarantee on this

asis;

(iii) no loan may be made for purposes of this Act by
a governmental entity or affiliate thereof, or by the Fed-
eral Agricultural Mortgage Corporation, or any institution
supervised by the Federal Housing Finance Agency, or any
affiliate of such entities;

(iv) any loan must have terms, in the judgment of the
Board, that are consistent in material respects with the
terms of similar obligations in the private capital market;

(v) for purposes of clause (i)(I)(bb), the term “net eq-
uity” means the value of the total assets of the entity, less
the total liabilities of the entity, as recorded under gen-
erally accepted accounting principles for the fiscal quarter
ended immediately prior to the date on which the subject
loan is approved;

(E) repayment of the loan is required to be made with-
in a term of the lesser of—

(i) 25 years from the date of the execution of the
loan; or

(ii) the economically useful life, as determined by
the Board or in consultation with persons or entities
deemed appropriate by the Board, of the primary as-
sets to be used in the delivery of the signals con-
cerned; and

(F) the loan meets any additional criteria developed
under subsection (g).

(3) PROTECTION OF UNITED STATES FINANCIAL INTERESTS.—

The Board may not approve the guarantee of a loan under this
Act unless—

(A) the Board has been given documentation, assur-
ances, and access to information, persons, and entities nec-
essary, as determined by the Board, to address issues rel-
evant to the review of the loan by the Board for purposes
of this Act; and

(B) the Board makes a determination in writing that—

(1) to the best of its knowledge upon due inquiry,
the assets, facilities, or equipment covered by the loan
will be utilized economically and efficiently;

(i1) the terms, conditions, security, and schedule
and amount of repayments of principal and the pay-
ment of interest with respect to the loan protect the fi-
n&ncial interests of the United States and are reason-
able;

(iii) the value of collateral provided by an appli-
cant is at least equal to the unpaid balance of the loan
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amount covered by the loan guarantee (the “Amount”
for purposes of this clause); and if the value of collat-
eral provided by an applicant is less than the Amount,
the additional required collateral is provided by any
affiliate of the applicant;

(iv) all necessary and required regulatory and
other approvals, spectrum licenses, and delivery per-
missions have been received for the loan and the
project under the loan;

(v) the loan would not be available on reasonable
terms and conditions without a loan guarantee under
this Act; and

(vi) repayment of the loan can reasonably be ex-
pected.

(e) CONSIDERATIONS.—

(1) TYPE OF MARKET.—

(A) PRIORITY CONSIDERATIONS.—To the maximum ex-
tent practicable, the Board shall give priority in the ap-
proval of loan guarantees under this Act in the following
order:

(1) First, to projects that will serve households in
nonserved areas. In considering such projects, the
Board shall balance projects that will serve the largest
number of households with projects that will serve re-
mote, isolated communities (including noncontiguous
States) in areas that are unlikely to be served through
market mechanisms.

(i) Second, to projects that will serve households
in underserved areas. In considering such projects, the
Board shall balance projects that will serve the largest
number of households with projects that will serve re-
mote, isolated communities (including noncontiguous
States) in areas that are unlikely to be served through
market mechanisms.

Within each category, the Board shall consider the
project’s estimated cost per household and shall give pri-
ority to those projects that provide the highest quality
service at the lowest cost per household.

(B) ADDITIONAL CONSIDERATION.—The Board should
give additional consideration to projects that also provide
high-speed Internet service.

(C) ProHIBITIONS.—The Board may not approve a loan
guarantee under this Act for a project that—

(1) is designed primarily to serve one or more of
the top 40 designated market areas (as that term is
defined in section 122(j) of title 17, United States
Code); or

(i) would alter or remove National Weather Serv-
ice warnings from local broadcast signals.

(2) OTHER CONSIDERATIONS.—The Board shall consider

other factors, which shall include projects that would—

(A) offer a separate tier of local broadcast signals, but
for applicable Federal, State, or local laws or regulations;



FACOMP\FCC\FCCMISC

March 15, 2012

Sec. 1004 LOCAL TV ACT 60

(B) provide lower projected costs to consumers of such
separate tier; and

(C) enable the delivery of local broadcast signals con-
sistent with the purpose of this Act by a means reasonably
compatible with existing systems or devices predominantly
in use.

(3) FURTHER CONSIDERATION.—In implementing this Act,
the Board shall support the use of loan guarantees for projects
that would serve households not likely to be served in the ab-
sence of loan guarantees under this Act.

(f) GUARANTEE LIMITS.—

(1) LIMITATION ON AGGREGATE VALUE OF LOANS.—The ag-
gregate value of all loans for which loan guarantees are issued
under this Act (including the unguaranteed portion of such
loans) may not exceed $1,250,000,000.

(2) GUARANTEE LEVEL.—A loan guarantee issued under
this Act may not exceed an amount equal to 80 percent of a
loan meeting in its entirety the requirements of subsection
(d)(2)(A). If only a portion of a loan meets the requirements of
that subsection, the Board shall determine that percentage of
the loan meeting such requirements (the “applicable portion”)
and may issue a loan guarantee in an amount not exceeding
80 percent of the applicable portion.

(g) UNDERWRITING CRITERIA.—Within the period provided for

under subsection (b)(1), the Board shall, in consultation with the
Director of the Office of Management and Budget and an inde-
pendent public accounting firm, develop underwriting criteria relat-
ing to the guarantee of loans that are consistent with the purpose
of this Act, including appropriate collateral and cash flow levels for
loans guaranteed under this Act, and such other matters as the
Board considers appropriate.

(h) CREDIT RISK PREMIUMS.—
(1) ESTABLISHMENT AND ACCEPTANCE.—

(A) IN GENERAL.—The Board may establish and ap-
prove the acceptance of credit risk premiums with respect
to a loan guarantee under this Act in order to cover the
cost, as defined in section 502(5) of the Federal Credit Re-
form Act of 1990, of the loan guarantee.

(B) AUTHORITY LIMITED BY APPROPRIATIONS ACTS.—
Credit risk premiums under this subsection shall be im-
posed only to the extent provided for in advance in appro-
priations Acts. To the extent that appropriations of budget
authority are insufficient to cover the cost, as so defined,
of a loan guarantee under this Act, credit risk premiums
shall be accepted from a non-Federal source under this
subsection on behalf of the applicant for the loan guar-
antee.

(2) CREDIT RISK PREMIUM AMOUNT.—

(A) IN GENERAL.—The Board shall determine the
amount of any credit risk premium to be accepted with re-
spect to a loan guarantee under this Act on the basis of—

(i) the financial and economic circumstances of the
applicant for the loan guarantee, including the amount
of collateral offered;
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(i1) the proposed schedule of loan disbursements;

(iii) the business plans of the applicant for pro-
viding service;

(iv) any financial commitment from a broadcast
signal provider; and

(v) the concurrence of the Director of the Office of

Management and Budget as to the amount of the cred-

it risk premium.

(B) PROPORTIONALITY.—To the extent that appropria-
tions of budget authority are sufficient to cover the cost, as
determined under section 502(5) of the Federal Credit Re-
form Act of 1990, of loan guarantees under this Act, the
credit risk premium with respect to each loan guarantee
shall be reduced proportionately.

(C) PAYMENT OF PREMIUMS.—Credit risk premiums
under this subsection shall be paid to an account (the “Es-
crow Account”) established in the Treasury which shall ac-
crue interest and such interest shall be retained by the ac-
count, subject to subparagraph (D).

(D) DEDUCTIONS FROM ESCROW ACCOUNT.—If a default
occurs with respect to any loan guaranteed under this Act
and the default is not cured in accordance with the terms
of the underlying loan or loan guarantee agreement, the
Administrator, in accordance with subsections (i) and (j) of
section 1005, shall liquidate, or shall cause to be lig-
uidated, all assets collateralizing such loan as to which it
has a lien or security interest. Any shortfall between the
proceeds of the liquidation net of costs and expenses relat-
ing to the liquidation, and the guarantee amount paid pur-
suant to this Act shall be deducted from funds in the Es-
crow Account and credited to the Administrator for pay-
ment of such shortfall. At such time as determined under
subsection (d)(2)(E) of this section when all loans guaran-
teed under this Act have been repaid or otherwise satisfied
in accordance with this Act and the regulations promul-
gated hereunder, remaining funds in the Escrow Account,
if any, shall be refunded, on a pro rata basis, to applicants
whose loans guaranteed under this Act were not in de-
fault, or where any default was cured in accordance with
the terms of the underlying loan or loan guarantee agree-
ment.

(i) LIMITATIONS ON GUARANTEES FOR CERTAIN CABLE OPERA-
TORS.—Notwithstanding any other provision of this Act, no loan
guarantee under this Act may be granted or used to provide funds
for a project that upgrades or enhances the services provided over
any cable system, nor for a project that extends the services pro-
vided by a cable operator, or its successor or assignee, over any
cable system to an area that, as of the date of enactment of this
Act, is covered by a cable franchise agreement that obligates a
cable system operator to serve such area.

(j) JupiciAL REVIEW.—The decision of the Board to approve or
disapprove the making of a loan guarantee under this Act shall not
be subject to judicial review.
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(k) APPLICABILITY OF APA.—Except as otherwise provided in
subsection (j), the provisions of subchapter II of chapter 5 and
chapter 7 of title 5, United States Code (commonly referred to as
the Administrative Procedure Act), shall apply to actions taken
under this Act.

SEC. 1005. [47 U.S.C. 1104] ADMINISTRATION OF LOAN GUARANTEES.
(a) IN GENERAL.—The Administrator of the Rural Utilities
Service (in this Act referred to as the “Administrator”) shall issue
and otherwise administer loan guarantees that have been approved
by the Board in accordance with sections 1003 and 1004.
(b) SECURITY FOR PROTECTION OF UNITED STATES FINANCIAL
INTERESTS.—

(1) TERMS AND CONDITIONS.—An applicant shall agree to
such terms and conditions as are satisfactory, in the judgment
of the Board, to ensure that, as long as any principal or inter-
est is due and payable on a loan guaranteed under this Act,
the applicant—

(A) shall maintain assets, equipment, facilities, and
operations on a continuing basis;

(B) shall not make any discretionary dividend pay-
ments that impair its ability to repay obligations guaran-
teed under this Act;

(C) shall remain sufficiently capitalized; and

(D) shall submit to, and cooperate fully with, any
audit of the applicant under section 1006(a)(2).

(2) COLLATERAL.—

(A) EXISTENCE OF ADEQUATE COLLATERAL.—An appli-
cant shall provide the Board such documentation as is nec-
essary, in the judgment of the Board, to provide satisfac-
tory evidence that appropriate and adequate collateral se-
cures a loan guaranteed under this Act.

(B) FOrM OF COLLATERAL.—Collateral required by sub-
paragraph (A) shall consist solely of assets of the appli-
cant, any affiliate of the applicant, or both (whichever the
Board considers appropriate), including primary assets to
be used in the delivery of signals for which the loan is
guaranteed.

(C) REVIEW OF VALUATION.—The value of collateral se-
curing a loan guaranteed under this Act may be reviewed
by the Board, and may be adjusted downward by the
Board if the Board reasonably believes such adjustment is
appropriate.

(3) LIEN ON INTERESTS IN ASSETS.—Upon the Board’s ap-
proval of a loan guarantee under this Act, the Administrator
shall have liens on assets securing the loan, which shall be su-
perior to all other liens on such assets, and the value of the
assets (based on a determination satisfactory to the Board)
subject to the liens shall be at least equal to the unpaid bal-
ance of the loan amount covered by the loan guarantee, or that
value approved by the Board under section 1004(d)(3)(B)(iii).

(4) PERFECTED SECURITY INTEREST.—With respect to a loan
guaranteed under this Act, the Administrator and the lender
shall have a perfected security interest in assets securing the
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loan that are fully sufficient to protect the financial interests

of the United States and the lender.

(5) INSURANCE.—In accordance with practices in the pri-
vate capital market, as determined by the Board, the applicant
for a loan guarantee under this Act shall obtain, at its expense,
insurance sufficient to protect the financial interests of the
United States, as determined by the Board.

(c) ASSIGNMENT OF LOAN GUARANTEES.—The holder of a loan
guarantee under this Act may assign the loan guaranteed under
this Act in whole or in part, subject to such requirements as the
Board may prescribe.

(d) EXPIRATION OF LOAN GUARANTEE UPON STRIPPING.—Not-
withstanding subsections (c), (e), and (h), a loan guarantee under
this Act shall have no force or effect if any part of the guaranteed
portion of the loan is transferred separate and apart from the
unguaranteed portion of the loan.

(e) ADJUSTMENT.—The Board may approve the adjustment of
any term or condition of a loan guarantee or a loan guaranteed
under this Act, including the rate of interest, time of payment of
principal or interest, or security requirements only if—

(1) the adjustment is consistent with the financial inter-
ests of the United States;

(2) consent has been obtained from the parties to the loan
agreement;

(3) the adjustment is consistent with the underwriting cri-
teria developed under section 1004(g);

(4) the adjustment does not adversely affect the interest of
the Federal Government in the assets or collateral of the appli-
cant;

(5) the adjustment does not adversely affect the ability of
the applicant to repay the loan; and

(6) the National Telecommunications and Information Ad-
ministration has been consulted by the Board regarding the
adjustment.

(f) PERFORMANCE SCHEDULES.—

(1) PERFORMANCE SCHEDULES.—An applicant for a loan
guarantee under this Act for a project covered by section
4(e)(1) shall enter into stipulated performance schedules with
the Administrator with respect to the signals to be provided
through the project.

(2) PENALTY.—The Administrator may assess against and
collect from an applicant described in paragraph (1) a penalty
not to exceed three times the interest due on the guaranteed
loan of the applicant under this Act if the applicant fails to
meet its stipulated performance schedule under that para-
graph.

(g) CoMPLIANCE.—The Administrator, in cooperation with the
Board and as the regulations of the Board may provide, shall en-
force compliance by an applicant, and any other party to a loan
guarantee for whose benefit assistance under this Act is intended,
with the provisions of this Act, any regulations under this Act, and
the terms and conditions of the loan guarantee, including through
the submittal of such reports and documents as the Board may re-
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quire in regulations prescribed by the Board and through regular
periodic inspections and audits.

(h) COMMERCIAL VALIDITY.—A loan guarantee under this Act
shall be incontestable—

(1) in the hands of an applicant on whose behalf the loan
guarantee is made, unless the applicant engaged in fraud or
misrepresentation in securing the loan guarantee; and

(2) as to any person or entity (or their respective successor
in interest) who makes or contracts to make a loan to the ap-
plicant for the loan guarantee in reliance thereon, unless such
person or entity (or respective successor in interest) engaged in
fraud or misrepresentation in making or contracting to make
such loan.

(i) DEFAULTS.—The Board shall prescribe regulations gov-
erning defaults on loans guaranteed under this Act, including the
?dnllinistration of the payment of guaranteed amounts upon de-
ault.

(j) RECOVERY OF PAYMENTS.—

(1) IN GENERAL.—The Administrator shall be entitled to re-
cover from an applicant for a loan guarantee under this Act
the amount of any payment made to the holder of the guar-
antee with respect to the loan.

(2) SUBROGATION.—Upon making a payment described in
paragraph (1), the Administrator shall be subrogated to all
rights of the party to whom the payment is made with respect
to the guarantee which was the basis for the payment.

(3) DISPOSITION OF PROPERTY.—

(A) SALE OR DISPOSAL.—The Administrator shall, in an
orderly and efficient manner, sell or otherwise dispose of
any property or other interests obtained under this Act in
a manner that maximizes taxpayer return and is con-
sistent with the financial interests of the United States.

(B) MAINTENANCE.—The Administrator shall maintain
in a cost-effective and reasonable manner any property or
other interests pending sale or disposal of such property or
other interests under subparagraph (A).

(k) ACTION AGAINST OBLIGOR.—

(1) AUTHORITY TO BRING CIVIL ACTION.—The Administrator
may bring a civil action in an appropriate district court of the
United States in the name of the United States or of the holder
of the obligation in the event of a default on a loan guaranteed
under this Act. The holder of a loan guarantee shall make
available to the Administrator all records and evidence nec-
essary to prosecute the civil action.

(2) FULLY SATISFYING OBLIGATIONS OWED THE UNITED
STATES.—The Administrator may accept property in satisfac-
tion of any sums owed the United States as a result of a de-
fault on a loan guaranteed under this Act, but only to the ex-
tent that any cash accepted by the Administrator is not suffi-
cient to satisfy fully the sums owed as a result of the default.
(1) BREACH OF CONDITIONS.—The Administrator shall com-

mence a civil action in a court of appropriate jurisdiction to enjoin

any activity which the Board finds is in violation of this Act, the

regulations under this Act, or any conditions which were duly
March 15, 2012
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agreed to, and to secure any other appropriate relief, including re-
lief against any affiliate of the applicant.

(m) ATTACHMENT.—No attachment or execution may be issued
against the Administrator or any property in the control of the Ad-
ministrator pursuant to this Act before the entry of a final judg-
ment (as to which all rights of appeal have expired) by a Federal,
State, or other court of competent jurisdiction against the Adminis-
trator in a proceeding for such action.

(n) FEES.—

(1) APPLICATION FEE.—The Board shall charge and collect
from an applicant for a loan guarantee under this Act a fee to
cover the cost of the Board in making necessary determina-
tions and findings with respect to the loan guarantee applica-
tion under this Act. The amount of the fee shall be reasonable.

(2) LOAN GUARANTEE ORIGINATION FEE.—The Board shall
charge, and the Administrator may collect, a loan guarantee
origination fee with respect to the issuance of a loan guarantee
under this Act.

(3) USE OF FEES COLLECTED.—

(A) IN GENERAL.—Any fee collected under this sub-
section shall be used, subject to subparagraph (B), to offset
administrative costs under this Act, including costs of the
Board and of the Administrator.

(B) SUBJECT TO APPROPRIATIONS.—The authority pro-
vided by this subsection shall be effective only to such ex-
tent or in such amounts as are provided in advance in ap-
propriations Acts.

(C) LiMITATION ON FEES.—The aggregate amount of
fees imposed by this subsection shall not exceed the actual
amount of administrative costs under this Act.

(0) REQUIREMENTS RELATING TO AFFILIATES.—

(1) INDEMNIFICATION.—The United States shall be indem-
nified by any affiliate (acceptable to the Board) of an applicant
for a loan guarantee under this Act for any losses that the
United States incurs as a result of—

(A) a judgment against the applicant or any of its af-
filiates;

(B) any breach by the applicant or any of its affiliates
of their obligations under the loan guarantee agreement;

(C) any violation of the provisions of this Act, and the
regulations prescribed under this Act, by the applicant or
any of its affiliates;

(D) any penalties incurred by the applicant or any of
its affiliates for any reason, including violation of a stipu-
lated performance schedule under subsection (f); and

(E) any other circumstances that the Board considers
appropriate.

(2) LIMITATION ON TRANSFER OF LOAN PROCEEDS.—An ap-
plicant for a loan guarantee under this Act may not transfer
any part of the proceeds of the loan to an affiliate.

(p) EFFECT OF BANKRUPTCY.—

(1) Notwithstanding any other provision of law, whenever
any person or entity is indebted to the United States as a re-
sult of any loan guarantee issued under this Act and such per-
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son or entity is insolvent or is a debtor in a case under title
11, United States Code, the debts due to the United States
shall be satisfied first.

(2) A discharge in bankruptcy under title 11, United States
Code, shall not release a person or entity from an obligation
to the United States in connection with a loan guarantee under
this Act.

SEC. 1006. [47 U.S.C. 1105] ANNUAL AUDIT.
(a) REQUIREMENT.—The Comptroller General of the United
States shall conduct on an annual basis an audit of—
(1) the administration of the provisions of this Act; and
(2) the financial position of each applicant who receives a
loan guarantee under this Act, including the nature, amount,
and purpose of investments made by the applicant.

(b) REPORT.—The Comptroller General shall submit to the
Committee on Banking, Housing, and Urban Affairs of the Senate
and the Committee on Banking and Financial Services of the
House of Representatives a report on each audit conducted under
subsection (a).

SEC. 1007. [11;7R UASéC. 1106] IMPROVED CELLULAR SERVICE IN RURAL
EAS.

(a) REINSTATEMENT OF APPLICANTS AS TENTATIVE SELECT-
EES.—

(1) IN GENERAL.—Notwithstanding the order of the Federal
Communications Commission in the proceeding described in
paragraph (3), the Commission shall—

(A) reinstate each applicant as a tentative selectee
under the covered rural service area licensing proceeding;
and

(B) permit each applicant to amend its application, to
the extent necessary to update factual information and to
comply with the rules of the Commission, at any time be-
fore the Commission’s final licensing action in the covered
rural service area licensing proceeding.

(2) EXEMPTION FROM PETITIONS TO DENY.—For purposes of
the amended applications filed pursuant to paragraph (1)(B),
the provisions of section 309(d)(1) of the Communications Act
of 1934 (47 U.S.C. 309(d)(1)) shall not apply.

(3) PROCEEDING.—The proceeding described in this para-
graph is the proceeding of the Commission In re Applications
of Cellwave Telephone Services L.P., Futurewave General
Partners L.P., and Great Western Cellular Partners, 7 FCC
Red No. 19 (1992).

(b) CONTINUATION OF LICENSE PROCEEDING; FEE ASSESS-
MENT.—

(1) AWARD OF LICENSES.—The Commission shall award li-
censes under the covered rural service area licensing pro-
Xaeding within 90 days after the date of the enactment of this

ct.

(2) SERVICE REQUIREMENTS.—The Commission shall pro-
vide that, as a condition of an applicant receiving a license
pursuant to the covered rural service area licensing proceeding,
the applicant shall provide cellular radiotelephone service to
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subscribers in accordance with sections 22.946 and 22.947 of
the Commission’s rules (47 CFR 22.946, 22.947); except that
the time period applicable under section 22.947 of the Commis-
sion’s rules (or any successor rule) to the applicants identified
in subparagraphs (A) and (B) of subsection (d)(1) shall be 3
years rather than 5 years and the waiver authority of the Com-
mission shall apply to such 3-year period.

(3) CALCULATION OF LICENSE FEE.—

(A) FEE REQUIRED.—The Commission shall establish a
fee for each of the licenses under the covered rural service
area licensing proceeding. In determining the amount of
the fee, the Commission shall consider—

(1) the average price paid per person served in the

Commission’s Cellular Unserved Auction (Auction No.

12); and

(i) the settlement payments required to be paid
by the permittees pursuant to the consent decree set
forth in the Commission’s order, In re the Tellesis

Partners (7 FCC Red 3168 (1992)), multiplying such

payments by two.

(B) NorTicE oF FEE.—Within 30 days after the date an
applicant files the amended application permitted by sub-
section (a)(1)(B), the Commission shall notify each appli-
cant of the fee established for the license associated with
its application.

(4) PAYMENT FOR LICENSES.—No later than 18 months
after the date that an applicant is granted a license, each ap-
plicant shall pay to the Commission the fee established pursu-
ant to paragraph (3) for the license granted to the applicant
under paragraph (1).

(5) AUCTION AUTHORITY.—If, after the amendment of an
application pursuant to subsection (a)(1)(B), the Commission
finds that the applicant is ineligible for grant of a license to
provide cellular radiotelephone services for a rural service area
or the applicant does not meet the requirements under para-
graph (2) of this subsection, the Commission shall grant the li-
cense for which the applicant is the tentative selectee (pursu-
ant to subsection (a)(1)(B) by competitive bidding pursuant to
section 309(j) of the Communications Act of 1934 (47 U.S.C.
309(j)).

(¢) PROHIBITION OF TRANSFER.—During the 5-year period that

begins on the date that an applicant is granted any license pursu-
ant to subsection (a), the Commission may not authorize the trans-
fer or assignment of that license under section 310 of the Commu-
nications Act of 1934 (47 U.S.C. 310). Nothing in this Act may be
construed to prohibit any applicant granted a license pursuant to
subsection (a) from contracting with other licensees to improve cel-
lular telephone service.

(d) DEFINITIONS.—For the purposes of this section, the fol-

lowing definitions shall apply:

(1) APPLICANT.—The term “applicant” means—

(A) Great Western Cellular Partners, a California gen-
eral partnership chosen by the Commission as tentative
selectee for RSA #492 on May 4, 1989;
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(B) Monroe Telephone Services L.P., a Delaware lim-
ited partnership chosen by the Commission as tentative se-
lectee for RSA #370 on August 24, 1989 (formerly Cellwave
Telephone Services L.P.); and

(C) FutureWave General Partners L.P., a Delaware
limited partnership chosen by the Commission as tentative
selectee for RSA #615 on May 25, 1990.

(2) CoMMISSION.—The term “Commission” means the Fed-
eral Communications Commission.

(3) COVERED RURAL SERVICE AREA LICENSING PRO-
CEEDING.—The term “covered rural service area licensing pro-
ceeding” means the proceeding of the Commission for the grant
of cellular radiotelephone licenses for rural service areas #492
(Minnesota 11), #370 (Florida 11), and #615 (Pennsylvania 4).

(4) TENTATIVE SELECTEE.—The term “tentative selectee”
means a party that has been selected by the Commission under
a licensing proceeding for grant of a license, but has not yet
been granted the license because the Commission has not yet
determined whether the party is qualified under the Commis-
sion’s rules for grant of the license.

SEC. 1008. TECHNICAL AMENDMENT.

Section 339(c) of the Communications Act of 1934 (47 U.S.C.
339(c)) is amended by adding at the end the following new para-
graph:

“(5) DEFINITION.—Notwithstanding subsection (d)(4), for
purposes of paragraphs (2) and (4) of this subsection, the term
‘satellite carrier’ includes a distributor (as defined in section
119(d)(1) of title 17, United States Code), but only if the sat-
ellite distributor’s relationship with the subscriber includes
billing, collection, service activation, and service deactivation.”.

SEC. 1009. [47 U.S.C. 1107] SUNSET.

No loan guarantee may be approved under this Act after De-
cember 31, 2006.

SEC. 1010. [47 U.S.C. 1108] DEFINITIONS.
In this Act:
(1) AFFILIATE.—The term “affiliate”™—

(A) means any person or entity that controls, or is con-
trolled by, or is under common control with, another per-
son or entity; and

(B) may include any individual who is a director or
senior management officer of an affiliate, a shareholder
controlling more than 25 percent of the voting securities of
an affiliate, or more than 25 percent of the ownership in-
terest in an affiliate not organized in stock form.

(2) NONSERVED AREA.—The term “nonserved area” means
any area that—

(A) is outside the grade B contour (as determined
using standards employed by the Federal Communications
Commission) of the local television broadcast signals serv-
ing a particular designated market area; and

(B) does not have access to such signals by any com-
mercial, for profit, multichannel video provider.
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(3) UNDERSERVED AREA.—The term “underserved area”
means any area that—

(A) is outside the grade A contour (as determined
using standards employed by the Federal Communications
Commission) of the local television broadcast signals serv-
ing a particular designated market area; and

(B) has access to local television broadcast signals
from not more than one commercial, for-profit multi-
channel video provider.

(4) COMMON TERMS.—Except as provided in paragraphs (1)
through (3), any term used in this Act that is defined in the
Communications Act of 1934 (47 U.S.C. 151 et seq.) has the
meaning given that term in the Communications Act of 1934.

SEC. 1011. [47 U.S.C. 1109] AUTHORIZATIONS OF APPROPRIATIONS.
(a) CosT OF LOAN GUARANTEES.—

(1) AUTHORIZATION OF APPROPRIATIONS.—For the cost of
the loans guaranteed under this Act, including the cost of
modifying the loans, as defined in section 502 of the Congres-
sional Budget Act of 1974 (2 U.S.C. 661(a)), there are author-
ized to be appropriated for fiscal years 2001 through 2006,
such amounts as may be necessary.

(2) COMMODITY CREDIT CORPORATION FUNDS.—

(A) IN GENERAL.—Notwithstanding any other provision
of law, subject to subparagraph (B), in addition to amounts
made available under paragraph (1), of the funds of the
Commodity Credit Corporation, the Secretary of Agri-
culture shall make available for loan guarantees to carry
out this title $80,000,000 for the period beginning on the
date of enactment of this paragraph and ending on Decem-
ber 31, 2006, to remain available until expended.

(B) BROADBAND LOANS AND LOAN GUARANTEES.—

(i) IN GENERAL.—Amounts made available under
subparagraph (A) that are not obligated as of the re-
lease date described in clause (ii) shall be available to
the Secretary to make loans and loan guarantees
under section 601 of the Rural Electrification Act of
1936.

(i1) RELEASE DATE.—For purposes of clause (i), the
release date is the date that is the earlier of—

(I) the date the Secretary determines that at
least 75 percent of the designated market areas

(as defined in section 122(j) of title 17, United

States Code) not in the top 40 designated market

areas described in section 1004(e)(1)(C)(i) of the

Launching Our Communities’ Access to Local Tel-

evision Act of 2000 (47 U.S.C. 1103(e)(1)(C)1))

have access to local television broadcast signals
for virtually all households (as determined by the

Secretary); or

(IT) December 31, 2006.

(C) ADVANCED APPROPRIATIONS.—Subsections (¢) and
(h)(1)(B) of section 1004 and section 1005(n)(3)(B) shall not
apply to amounts made available under this paragraph.

March 15, 2012
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(b) CosT OF ADMINISTRATION.—There is hereby authorized to
be appropriated such sums as may be necessary to carry out the
provisions of this Act, other than to cover costs under subsection
(a).

(c) AVAILABILITY.—Any amounts appropriated pursuant to the
authorizations of appropriations in subsections (a) and (b) shall re-
main available until expended.

SEC. 1012. [47 U.S.C. 11101 PREVENTION OF INTERFERENCE TO DIRECT
BROADCAST SATELLITE SERVICES.

(a) TESTING FOR HARMFUL INTERFERENCE.—The Federal Com-
munications Commission shall provide for an independent technical
demonstration of any terrestrial service technology proposed by any
entity that has filed an application to provide terrestrial service in
the direct broadcast satellite frequency band to determine whether
the terrestrial service technology proposed to be provided by that
entity will cause harmful interference to any direct broadcast sat-
ellite service.

(b) TECHNICAL DEMONSTRATION.—In order to satisfy the re-
quirement of subsection (a) for any pending application, the Com-
mission shall select an engineering firm or other qualified entity
independent of any interested party based on a recommendation
made by the Institute of Electrical and Electronics Engineers
(IEEE), or a similar independent professional organization, to per-
form the technical demonstration or analysis. The demonstration
shall be concluded within 60 days after the date of enactment of
this Act and shall be subject to public notice and comment for not
more than 30 days thereafter.

(c) DEFINITIONS.—As used in this section:

(1) DIRECT BROADCAST SATELLITE FREQUENCY BAND.—The
term “direct broadcast satellite frequency band” means the
band of frequencies at 12.2 to 12.7 gigahertz.

(2) DIRECT BROADCAST SATELLITE SERVICE.—The term “di-
rect broadcast satellite service” means any direct broadcast
satellite system operating in the direct broadcast satellite
frequency band.



FACOMP\FCC\FCCMISC

INTERNET TAX FREEDOM ACT

n
March 15, 2012



FACOMP\FCC\FCCMISC

March 15, 2012



FACOMP\FCC\FCCMISC

March 15, 2012

INTERNET TAX FREEDOM ACT

(Titles XI and XII of the Omnibus Consolidated and Emergency Supplemental
Appropriations Act, 1999)

[As Amended Through P.L. 110-108, Enacted October 31, 2007]
* * * * * * *

TITLE XI—MORATORIUM ON CERTAIN TAXES

SEC. 1100. [47 U.S.C. 151 note] SHORT TITLE.
This title may be cited as the “Internet Tax Freedom Act”.

SEC. 1101. [47 U.S.C. 151 note] MORATORIUM.

(a) MORATORIUM.—No State or political subdivision thereof
may impose any of the following taxes during the period beginning
November 1, 2003, and ending November 1, 2014:

(1) Taxes on Internet access.

(2) Multiple or discriminatory taxes on electronic com-
merce.

(b) PRESERVATION OF STATE AND LOCAL TAXING AUTHORITY.—
Except as provided in this section, nothing in this title shall be con-
strued to modify, impair, or supersede, or authorize the modifica-
tion, impairment, or superseding of, any State or local law per-
taining to taxation that is otherwise permissible by or under the
Constitution of the United States or other Federal law and in effect
on the date of enactment of this Act.

(c) LIABILITIES AND PENDING CASES.—Nothing in this title af-
fects liability for taxes accrued and enforced before the date of en-
actment of this Act, nor does this title affect ongoing litigation re-
lating to such taxes.

(d) EXCEPTION TO MORATORIUM.—

(1) IN GENERAL.—Subsection (a) shall also not apply in the
case of any person or entity who knowingly and with knowl-
edge of the character of the material, in interstate or foreign
commerce by means of the World Wide Web, makes any com-
munication for commercial purposes that is available to any
minor and that includes any material that is harmful to mi-
nors unless such person or entity has restricted access by mi-
nors to material that is harmful to minors—

(A) by requiring use of a credit card, debit account,
adult access code, or adult personal identification number;

(B) by accepting a digital certificate that verifies age;
or

(C) by any other reasonable measures that are feasible
under available technology.

(2) SCOPE OF EXCEPTION.—For purposes of paragraph (1),
a person shall not be considered to making a communication

13
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for commercial purposes of material to the extent that the per-
son is—

(A) a telecommunications carrier engaged in the provi-
sion of a telecommunications service;

(B) a person engaged in the business of providing an
Internet access service;

(C) a person engaged in the business of providing an
Internet information location tool; or

(D) similarly engaged in the transmission, storage, re-
trieval, hosting, formatting, or translation (or any com-
bination thereof) of a communication made by another per-
son, without selection or alteration of the communication.
(3) DEFINITIONS.—In this subsection:

(A) BY MEANS OF THE WORLD WIDE WEB.—The term
“by means of the World Wide Web” means by placement
of material in a computer server-based file archive so that
it is publicly accessible, over the Internet, using hypertext
transfer protocol, file transfer protocol, or other similar
protocols.

(B) COMMERCIAL PURPOSES; ENGAGED IN THE BUSI-
NESS.—

(i) COMMERCIAL PURPOSES.—A person shall be con-
sidered to make a communication for commercial pur-
poses only if such person is engaged in the business of
making such communications.

(ii) ENGAGED IN THE BUSINESS.—The term “en-
gaged in the business” means that the person who
makes a communication, or offers to make a commu-
nication, by means of the World Wide Web, that in-
cludes any material that is harmful to minors, devotes
time, attention, or labor to such activities, as a regular
course of such person’s trade or business, with the ob-
jective of earning a profit as a result of such activities
(although it is not necessary that the person make a
profit or that the making or offering to make such
communications be the person’s sole or principal busi-
ness or source of income). A person may be considered
to be engaged in the business of making, by means of
the World Wide Web, communications for commercial
purposes that include material that is harmful to mi-
nors, only if the person knowingly causes the material
that is harmful to minors to be posted on the World
Wide Web or knowingly solicits such material to be
posted on the World Wide Web.

(C) INTERNET.—The term “Internet” means collectively
the myriad of computer and telecommunications facilities,
including equipment and operating software, which com-
prise the interconnected world-wide network of networks
that employ the Transmission Control Protocol/Internet
Protocol, or any predecessor or successor protocols to such
protocol, to communicate information of all kinds by wire
or radio.

(D) INTERNET ACCESS SERVICE.—The term “Internet
access service” means a service that enables users to ac-
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cess content, information, electronic mail, or other services
offered over the Internet and may also include access to
proprietary content, information, and other services as
part of a package of services offered to consumers. The
term “Internet access service” does not include tele-
communications services, except to the extent such serv-
ices are purchased, used, or sold by a provider of Internet
access to provide Internet access.

(E) INTERNET INFORMATION LOCATION TOOL.—The term
“Internet information location tool” means a service that
refers or links users to an online location on the World
Wide Web. Such term includes directories, indices, ref-
erences, pointers, and hypertext links.

(F) MATERIAL THAT IS HARMFUL TO MINORS.—The term
“material that is harmful to minors” means any commu-
nication, picture, image, graphic image file, article, record-
ing, writing, or other matter of any kind that is obscene
or that—

(i) the average person, applying contemporary
community standards, would find, taking the material
as a whole and with respect to minors, is designed to
appeal to, or is designed to pander to, the prurient in-
terest;

(ii) depicts, describes, or represents, in a manner
patently offensive with respect to minors, an actual or
simulated sexual act or sexual contact, an actual or
simulated normal or perverted sexual act, or a lewd
exhibition of the genitals or post-pubescent female
breast; and

(iii) taken as a whole, lacks serious literary, artis-
tic, political, or scientific value for minors.

(G) MINOR.—The term “minor” means any person
under 17 years of age.

(H) TELECOMMUNICATIONS CARRIER; TELECOMMUNI-
CATIONS SERVICE.—The terms “telecommunications carrier”
and “telecommunications service” have the meanings given
such terms in section 3 of the Communications Act of 1934
(47 U.S.C. 153).

(e) ADDITIONAL EXCEPTION TO MORATORIUM.—

(1) IN GENERAL.—Subsection (a) shall also not apply with
respect to an Internet access provider, unless, at the time of
entering into an agreement with a customer for the provision
of Internet access services, such provider offers such customer
(either for a fee or at no charge) screening software that is de-
signed to permit the customer to limit access to material on
the Internet that is harmful to minors.

(2) DEFINITIONS.—In this subsection:

(A) INTERNET ACCESS PROVIDER.—The term “Internet
access provider” means a person engaged in the business
of providing a computer and communications facility
through which a customer may obtain access to the Inter-
net, but does not include a common carrier to the extent
that it provides only telecommunications services.
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(B) INTERNET ACCESS SERVICES.—The term “Internet
access services” means the provision of computer and com-
munications services through which a customer using a
computer and a modem or other communications device
may obtain access to the Internet, but does not include
telecommunications services provided by a common car-
rier.

(C) SCREENING SOFTWARE.—The term “screening soft-
ware” means software that is designed to permit a person
to limit access to material on the Internet that is harmful
to minors.

(3) AppLICABILITY.—Paragraph (1) shall apply to agree-
ments for the provision of Internet access services entered into
on or after the date that is 6 months after the date of enact-
ment of this Act.

SEC. 1102. [47 U.S.C. 151 note] ADVISORY COMMISSION ON ELEC-
TRONIC COMMERCE
(a) ESTABLISHMENT OF COMMISSION.—There is established a
commission to be known as the Advisory Commission on Electronic
Commerce (in this title referred to as the “Commission”). The Com-
mission shall—

(1) be composed of 19 members appointed in accordance
with subsection (b), including the chairperson who shall be se-
lected by the members of the Commission from among them-
selves; and

(2) conduct its business in accordance with the provisions
of this title.

(b) MEMBERSHIP.—

(1) IN GENERAL.—The Commissioners shall serve for the
life of the Commission. The membership of the Commission
shall be as follows:

(A) 3 representatives from the Federal Government,
comprised of the Secretary of Commerce, the Secretary of
the Treasury, and the United States Trade Representative
(or their respective delegates).

(B) 8 representatives from State and local govern-
ments (one such representative shall be from a State or
local government that does not impose a sales tax and one
representative shall be from a State that does not impose
an income tax).

(C) 8 representatives of the electronic commerce indus-
try (including small business), telecommunications car-
riers, local retail businesses, and consumer groups, com-
prised of—

(1) 5 individuals appointed by the Majority Leader
of the Senate;

(i1) 3 individuals appointed by the Minority Lead-
er of the Senate;

(ii1) 5 individuals appointed by the Speaker of the

House of Representatives; and

(iv) 3 individuals appointed by the Minority Lead-
er of the House of Representatives.

(2) APPOINTMENTS.—Appointments to the Commission
shall be made not later than 45 days after the date of the en-
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actment of this Act. The chairperson shall be selected not later

than 60 days after the date of the enactment of this Act.

(3) VACANCIES.—Any vacancy in the Commission shall not
affect its powers, but shall be filled in the same manner as the
original appointment.

(¢c) ACCEPTANCE OF GIFTS AND GRANTS.—The Commission may
accept, use, and dispose of gifts or grants of services or property,
both real and personal, for purposes of aiding or facilitating the
work of the Commission. Gifts or grants not used at the expiration
of the Commission shall be returned to the donor or grantor.

(d) OTHER RESOURCES.—The Commission shall have reason-
able access to materials, resources, data, and other information
from the Department of Justice, the Department of Commerce, the
Department of State, the Department of the Treasury, and the Of-
fice of the United States Trade Representative. The Commission
shall also have reasonable access to use the facilities of any such
Department or Office for purposes of conducting meetings.

(e) SUNSET.—The Commission shall terminate 18 months after
the date of the enactment of this Act.

(f) RULES OF THE COMMISSION.—

(1) QUORUM.—Nine members of the Commission shall con-
stitute a quorum for conducting the business of the Commis-
sion.

(2) MEETINGS.—Any meetings held by the Commission
shall be duly noticed at least 14 days in advance and shall be
open to the public.

(3) OPPORTUNITIES TO TESTIFY.—The Commission shall
provide opportunities for representatives of the general public,
taxpayer groups, consumer groups, and State and local govern-
ment officials to testify.

(4) ADDITIONAL RULES.—The Commission may adopt other
rules as needed.

(g) DUTIES OF THE COMMISSION.—

(1) IN GENERAL.—The Commission shall conduct a thor-
ough study of Federal, State and local, and international tax-
ation and tariff treatment of transactions using the Internet
and Internet access and other comparable intrastate, interstate
or international sales activities.

(2) IsSUES TO BE STUDIED.—The Commission may include
in the study under subsection (a)—

(A) an examination of—

(1) barriers imposed in foreign markets on United

States providers of property, goods, services, or infor-

mation engaged in electronic commerce and on United

States providers of telecommunications services; and

(i1) how the imposition of such barriers will affect

United States consumers, the competitiveness of

United States citizens providing property, goods, serv-

ices, or information in foreign markets, and the

growth and maturing of the Internet;

(B) an examination of the collection and administra-
tion of consumption taxes on electronic commerce in other
countries and the United States, and the impact of such
collection on the global economy, including an examination
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of the relationship between the collection and administra-

tion of such taxes when the transaction uses the Internet

and when it does not;

(C) an examination of the impact of the Internet and
Internet access (particularly voice transmission) on the
revenue base for taxes imposed under section 4251 of the
Internal Revenue Code of 1986;

(D) an examination of model State legislation that—

(i) would provide uniform definitions of categories
of property, goods, service, or information subject to or
exempt from sales and use taxes; and

(i1) would ensure that Internet access services, on-
line services, and communications and transactions
using the Internet, Internet access service, or online
services would be treated in a tax and technologically
neutral manner relative to other forms of remote
sales;

(E) an examination of the effects of taxation, including
the absence of taxation, on all interstate sales trans-
actions, including transactions using the Internet, on retail
businesses and on State and local governments, which ex-
amination may include a review of the efforts of State and
local governments to collect sales and use taxes owed on
in-State purchases from out-of-State sellers; and

(F) the examination of ways to simplify Federal and
State and local taxes imposed on the provision of tele-
communications services.

(3) EFFECT ON THE COMMUNICATIONS ACT OF 1934.—Noth-
ing in this section shall include an examination of any fees or
charges imposed by the Federal Communications Commission
or States related to—

(A) obligations under the Communications Act of 1934
(47 U.S.C. 151 et seq.); or

(B) the implementation of the Telecommunications Act
of 1996 (or of amendments made by that Act).

(h) NATIONAL TAX ASSOCIATION COMMUNICATIONS AND ELEC-
TRONIC COMMERCE TAX PROJECT.—The Commission shall, to the
extent possible, ensure that its work does not undermine the efforts
of the National Tax Association Communications and Electronic
Commerce Tax Project.

SEC. 1103. [47 U.S.C. 151 note] REPORT.

Not later than 18 months after the date of the enactment of
this Act, the Commission shall transmit to Congress for its consid-
eration a report reflecting the results, including such legislative
recommendations as required to address the findings of the Com-
mission’s study under this title. Any recommendation agreed to by
the Commission shall be tax and technologically neutral and apply
to all forms of remote commerce. No finding or recommendation
shall be included in the report unless agreed to by at least two-
thirds of the members of the Commission serving at the time the
finding or recommendation is made.
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SEC. 1104. [47 U.S.C. 151 note] GRANDFATHERING OF STATES THAT TAX

INTERNET ACCESS.
(a) PRE-OCTOBER 1998 TAXES.—

(1) IN GENERAL.—Section 1101(a) does not apply to a tax
on Internet access that was generally imposed and actually en-
forced prior to October 1, 1998, if, before that date—

(A) the tax was authorized by statute; and

(B) either—

(i) a provider of Internet access services had a rea-
sonable opportunity to know, by virtue of a rule or
other public proclamation made by the appropriate ad-
ministrative agency of the State or political subdivi-
sion thereof, that such agency has interpreted and ap-
plied such tax to Internet access services; or

(il) a State or political subdivision thereof gen-
erally collected such tax on charges for Internet ac-
cess.

(2) TERMINATION.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), this subsection shall not apply after November 1,
2014.

(B) STATE TELECOMMUNICATIONS SERVICE TAX.—

(i) DATE FOR TERMINATION.—This subsection shall
not apply after November 1, 2006, with respect to a
State telecommunications service tax described in
clause (i1).

(ii) DESCRIPTION OF TAX.—A State telecommuni-
cations service tax referred to in subclause (i) is a
State tax—

(I) enacted by State law on or after October 1,

1991, and imposing a tax on telecommunications

service; and

(IT) applied to Internet access through admin-
istrative code or regulation issued on or after De-

cember 1, 2002.

(3) EXCEPTION.—Paragraphs (1) and (2) shall not apply to
any State that has, more than 24 months prior to the date of
enactment of this paragraph, enacted legislation to repeal the
State’s taxes on Internet access or issued a rule or other proc-
lamation made by the appropriate agency of the State that
such State agency has decided to no longer apply such tax to
Internet access.

(b) PRE-NOVEMBER 2003 TAXES.—

(1) IN GENERAL.—Section 1101(a) does not apply to a tax
on Internet access that was generally imposed and actually en-
forced as of November 1, 2003, if, as of that date, the tax was
authorized by statute and—

(A) a provider of Internet access services had a reason-
able opportunity to know by virtue of a public rule or other
public proclamation made by the appropriate administra-
tive agency of the State or political subdivision thereof,
that such agency has interpreted and applied such tax to
Internet access services; and
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(B) a State or political subdivision thereof generally
collected such tax on charges for Internet access.

(2) TERMINATION.—This subsection shall not apply after
November 1, 2005.

(c) APPLICATION OF DEFINITION.—

(1) IN GENERAL.—Effective as of November 1, 2003—

(A) for purposes of subsection (a), the term “Internet
access” shall have the meaning given such term by section
1104(5) of this Act, as enacted on October 21, 1998; and

(B) for purposes of subsection (b), the term “Internet
access” shall have the meaning given such term by section
1104(5) of this Act as enacted on October 21, 1998, and
amended by section 2(c) of the Internet Tax Non-
discrimination Act (Public Law 108-435).

(2) EXCEPTIONS.—Paragraph (1) shall not apply until June
30, 2008, to a tax on Internet access that is—

(A) generally imposed and actually enforced on tele-
communications service purchased, used, or sold by a pro-
vider of Internet access, but only if the appropriate admin-
istrative agency of a State or political subdivision thereof
issued a public ruling prior to July 1, 2007, that applied
such tax to such service in a manner that is inconsistent
with paragraph (1); or

(B) the subject of litigation instituted in a judicial
court of competent jurisdiction prior to July 1, 2007, in
which a State or political subdivision is seeking to enforce,
in a manner that is inconsistent with paragraph (1), such
tax on telecommunications service purchased, used, or sold
by a provider of Internet access.

(3) No INFERENCE.—No inference of legislative construc-
tion shall be drawn from this subsection or the amendments to
section 1105(5) made by the Internet Tax Freedom Act Amend-
ments Act of 2007 for any period prior to June 30, 2008, with
respect to any tax subject to the exceptions described in sub-
paragraphs (A) and (B) of paragraph (2).

SEC. 1105. [47 U.S.C. 151 note] DEFINITIONS.

For the purposes of this title:

(1) BiTr TAX.—The term “bit tax” means any tax on elec-
tronic commerce expressly imposed on or measured by the vol-
ume of digital information transmitted electronically, or the
volume of digital information per unit of time transmitted elec-
tronically, but does not include taxes imposed on the provision
of telecommunications.

(2) D1SCRIMINATORY TAX.—The term “discriminatory tax”
means—

(A) any tax imposed by a State or political subdivision
thereof on electronic commerce that—

(i) is not generally imposed and legally collectible
by such State or such political subdivision on trans-
actions involving similar property, goods, services, or
information accomplished through other means;

(i1) is not generally imposed and legally collectible
at the same rate by such State or such political sub-
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division on transactions involving similar property,

goods, services, or information accomplished through

other means, unless the rate is lower as part of a

ph:ése-out of the tax over not more than a 5-year pe-

riod;

(iii) imposes an obligation to collect or pay the tax
on a different person or entity than in the case of
transactions involving similar property, goods, serv-
ices, or information accomplished through other
means;

(iv) establishes a classification of Internet access
service providers or online service providers for pur-
poses of establishing a higher tax rate to be imposed
on such providers than the tax rate generally applied
to providers of similar information services delivered
through other means; or
(B) any tax imposed by a State or political subdivision

thereof, if—

(i) the sole ability to access a site on a remote sell-
er’s out-of-State computer server is considered a factor
in determining a remote seller’s tax collection obliga-
tion; or

(i1) a provider of Internet access service or online
services is deemed to be the agent of a remote seller
for determining tax collection obligations solely as a
result of—

(D) the display of a remote seller’s information
or content on the out-of-State computer server of

a provider of Internet access service or online

services; or

(II) the processing of orders through the out-
of-State computer server of a provider of Internet
access service or online services.

(3) ELECTRONIC COMMERCE.—The term “electronic com-
merce” means any transaction conducted over the Internet or
through Internet access, comprising the sale, lease, license,
offer, or delivery of property, goods, services, or information,
whether or not for consideration, and includes the provision of
Internet access.

(4) INTERNET.—The term “Internet” means collectively the
myriad of computer and telecommunications facilities, includ-
ing equipment and operating software, which comprise the
interconnected world-wide network of networks that employ
the Transmission Control Protocol/Internet Protocol, or any
predecessor or successor protocols to such protocol, to commu-
nicate information of all kinds by wire or radio.

(5) INTERNET ACCESS.—The term “Internet access”™—

(A) means a service that enables users to connect to
the Internet to access content, information, or other serv-
ices offered over the Internet;

(B) includes the purchase, use or sale of telecommuni-
cations by a provider of a service described in subpara-
graph (A) to the extent such telecommunications are pur-
chased, used or sold—
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(i) to provide such service; or
(i1) to otherwise enable users to access content, in-
formation or other services offered over the Internet;

(C) includes services that are incidental to the provi-
sion of the service described in subparagraph (A) when fur-
nished to users as part of such service, such as a home
page, electronic mail and instant messaging (including
voice- and video-capable electronic mail and instant mes-
saging), video clips, and personal electronic storage capac-
ity;

(D) does not include voice, audio or video program-
ming, or other products and services (except services de-
scribed in subparagraph (A), (B), (C), or (E)) that utilize
Internet protocol or any successor protocol and for which
there is a charge, regardless of whether such charge is sep-
arately stated or aggregated with the charge for services
described in subparagraph (A), (B), (C), or (E); and

(E) includes a homepage, electronic mail and instant
messaging (including voice- and video-capable electronic
mail and instant messaging), video clips, and personal
electronic storage capacity, that are provided independ-
ently or not packaged with Internet access.

(6) MULTIPLE TAX.—

(A) IN GENERAL.—The term “multiple tax” means any
tax that is imposed by one State or political subdivision
thereof on the same or essentially the same electronic com-
merce that is also subject to another tax imposed by an-
other State or political subdivision thereof (whether or not
at the same rate or on the same basis), without a credit
(for example, a resale exemption certificate) for taxes paid
in other jurisdictions.

(B) EXCEPTION.—Such term shall not include a sales
or use tax imposed by a State and 1 or more political sub-
divisions thereof on the same electronic commerce or a tax
on persons engaged in electronic commerce which also may
have been subject to a sales or use tax thereon.

(C) SALES OR USE TAX.—For purposes of subparagraph
(B), the term “sales or use tax” means a tax that is im-
posed on or incident to the sale, purchase, storage, con-
sumption, distribution, or other use of tangible personal
property or services as may be defined by laws imposing
such tax and which is measured by the amount of the
sales price or other charge for such property or service.

(7) STATE.—The term “State” means any of the several

States, the District of Columbia, or any commonwealth, terri-
tory, or possession of the United States.

TAX.—
(A) IN GENERAL.—The term “tax” means—

(i) any charge imposed by any governmental enti-
ty for the purpose of generating revenues for govern-
mental purposes, and is not a fee imposed for a spe-
cific privilege, service, or benefit conferred; or

(i1) the imposition on a seller of an obligation to
collect and to remit to a governmental entity any sales
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or use tax imposed on a buyer by a governmental enti-

ty.

(B) EXCEPTION.—Such term does not include any fran-
chise fee or similar fee imposed by a State or local fran-
chising authority, pursuant to section 622 or 653 of the
Communications Act of 1934 (47 U.S.C. 542, 573), or any
other fee related to obligations or telecommunications car-
riers under the Communications Act of 1934 (47 U.S.C.
151 et seq.).

(9) TELECOMMUNICATIONS.—The term “telecommuni-
cations” means “telecommunications” as such term is defined
in section 3(43) of the Communications Act of 1934 (47 U.S.C.
153(43)) and “telecommunications service” as such term is de-
fined in section 3(46) of such Act (47 U.S.C. 153(46)), and in-
cludes communications services (as defined in section 4251 of
the Internal Revenue Code of 1986 (26 U.S.C. 4251)).

(10) TAX ON INTERNET ACCESS.—

(A) IN GENERAL.—The term “tax on Internet access”
means a tax on Internet access, regardless of whether such
tax is imposed on a provider of Internet access or a buyer
of Internet access and regardless of the terminology used
to describe the tax.

(B) GENERAL EXCEPTION.—The term “tax on Internet
access” does not include a tax levied upon or measured by
net income, capital stock, net worth, or property value.

(C) SPECIFIC EXCEPTION.—

(1) SPECIFIED TAXES.—Effective November 1, 2007,
the term “tax on Internet access” also does not include
a State tax expressly levied on commercial activity,
modified gross receipts, taxable margin, or gross in-
come of the business, by a State law specifically using
one of the foregoing terms, that—

(I) was enacted after June 20, 2005, and be-
fore November 1, 2007 (or, in the case of a State
business and occupation tax, was enacted after
January 1, 1932, and before January 1, 1936);

(IT) replaced, in whole or in part, a modified
value-added tax or a tax levied upon or measured
by net income, capital stock, or net worth (or, is
a State business and occupation tax that was en-
acted after January 1, 1932 and before January 1,
1936);

(IIT) is imposed on a broad range of business
activity; and

(IV) is not discriminatory in its application to
providers of communication services, Internet ac-
cess, or telecommunications.

(ii)) MODIFICATIONS.—Nothing in this subpara-
graph shall be construed as a limitation on a State’s
ability to make modifications to a tax covered by
clause (i) of this subparagraph after November 1,
2007, as long as the modifications do not substantially
narrow the range of business activities on which the
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tax is imposed or otherwise disqualify the tax under
clause (i).

(iii) NO INFERENCE.—No inference of legislative
construction shall be drawn from this subparagraph
regarding the application of subparagraph (A) or (B) to
any tax described in clause (i) for periods prior to No-
vember 1, 2007.

SEC. 1106. [47 U.S.C. 151 note]l ACCOUNTING RULE.

(a) IN GENERAL.—If charges for Internet access are aggregated
with and not separately stated from charges for telecommuni-
cations or other charges that are subject to taxation, then the
charges for Internet access may be subject to taxation unless the
Internet access provider can reasonably identify the charges for
Internet access from its books and records kept in the regular
course of business.

(b) DEFINITIONS.—In this section:

(1) CHARGES FOR INTERNET ACCESS.—The term “charges for
Internet access” means all charges for Internet access as de-
fined in section 1105(5).

(2) CHARGES FOR TELECOMMUNICATIONS.—The term
“charges for telecommunications” means all charges for tele-
communications, except to the extent such telecommunications
are purchased, used, or sold by a provider of Internet access
to provide Internet access or to otherwise enable users to ac-
cess content, information or other services offered over the
Internet.

SEC. 1107. [47 U.S.C. 151 note] EFFECT ON OTHER LAWS.

(a) UNIVERSAL SERVICE.—Nothing in this Act shall prevent the
imposition or collection of any fees or charges used to preserve and
advance Federal universal service or similar State programs—

(1) authorized by section 254 of the Communications Act
of 1934 (47 U.S.C. 254); or
(2) in effect on February 8, 1996.

(b) 911 AND E-911 SERVICES.—Nothing in this Act shall pre-
vent the imposition or collection, on a service used for access to 911
or E-911 services, of any fee or charge specifically designated or
presented as dedicated by a State or political subdivision thereof
for the support of 911 or E-911 services if no portion of the revenue
derived from such fee or charge is obligated or expended for any
purpose other than support of 911 or E-911 services.

(¢) NON-TAX REGULATORY PROCEEDINGS.—Nothing in this Act
shall be construed to affect any Federal or State regulatory pro-
ceeding that is not related to taxation.

[SEC. 1108. Repealed.]
SEC. 1109. [47 U.S.C. 151 note]l EXCEPTION FOR TEXAS MUNICIPAL AC-
CESS LINE FEE.

Nothing in this Act shall prohibit Texas or a political subdivi-
sion thereof from imposing or collecting the Texas municipal access
line fee pursuant to Texas Local Govt. Code Ann. ch. 283 (Vernon
2005) and the definition of access line as determined by the Public
Utility Commission of Texas in its “Order Adopting Amendments
to Section 26.465 As Approved At The February 13, 2003 Public
Hearing”, issued March 5, 2003, in Project No. 26412.
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TITLE XII—OTHER PROVISIONS

SEC. 1201. DECLARATION THAT INTERNET SHOULD BE FREE OF NEW
FEDERAL TAXES.

It is the sense of Congress that no new Federal taxes similar
to the taxes described in section 1101(a) should be enacted with re-
spect to the Internet and Internet access during the moratorium
provided in such section.

SEC. 1202. NATIONAL TRADE ESTIMATE.
Section 181 of the Trade Act of 1974 (19 U.S.C. 2241) is
amended—
(1) in subsection (a)(1)—
(A) in subparagraph (A)—
(1) by striking “and” at the end of clause (i);
(i1) by inserting “and” at the end of clause (ii); and
(iii) by inserting after clause (ii) the following new
clause:
“(iii) United States electronic commerce,”; and
(B) in subparagraph (C)—
(1) by striking “and” at the end of clause (i);
(i1) by inserting “and” at the end of clause (ii);
(iii) by inserting after clause (ii) the following new
clause:
“(iii) the value of additional United States elec-
tronic commerce,”; and
(iv) by inserting “or transacted with,” after “or in-
vested in”;
(2) in subsection (a)(2)(E)—
(A) by striking “and” at the end of clause (i);
(B) by inserting “and” at the end of clause (ii); and
(C) by inserting after clause (ii) the following new
clause:
“(iii) the value of electronic commerce transacted
with,”; and
(3) by adding at the end the following new subsection:

“(d) ELECTRONIC COMMERCE.—For purposes of this section, the
term ‘electronic commerce’ has the meaning given that term in sec-
tion 1104(3) of the Internet Tax Freedom Act.”.

SEC. 1203. [19 U.S.C. 2241 note] DECLARATION THAT THE INTERNET

SHOULD BE FREE OF FOREIGN TARIFFS, TRADE BAR-
RIERS, AND OTHER RESTRICTIONS.

(a) IN GENERAL.—It is the sense of Congress that the President
should seek bilateral, regional, and multilateral agreements to re-
move barriers to global electronic commerce through the World
Trade Organization, the Organization for Economic Cooperation
and Development, the Trans-Atlantic Economic Partnership, the
Asia Pacific Economic Cooperation forum, the Free Trade Area of
the America, the North American Free Trade Agreement, and other
appropriate venues.

(b) NEGOTIATING OBJECTIVES.—The negotiating objectives of
the United States shall be—

(1) to assure that electronic commerce is free from—
(A) tariff and nontariff barriers;
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(B) burdensome and discriminatory regulation and
standards; and
(C) discriminatory taxation; and
(2) to accelerate the growth of electronic commerce by ex-
panding market access opportunities for—
(A) the development of telecommunications infrastruc-
ture;
(B) the procurement of telecommunications equipment;
(C) the provision of Internet access and telecommuni-
cations services; and
(D) the exchange of goods, services, and digitalized in-
formation.
(¢) ELECTRONIC COMMERCE.—For purposes of this section, the
term “electronic commerce” has the meaning given that term in
section 1104(3).

SEC. 1204. [19 U.S.C. 2241 note] NO EXPANSION OF TAX AUTHORITY.

Nothing in this title shall be construed to expand the duty of
any person to collect or pay taxes beyond that which existed imme-
diately before the date of the enactment of this Act.

SEC. 1205. [19 U.S.C. 2241 note] PRESERVATION OF AUTHORITY.

Nothing in this title shall limit or otherwise affect the imple-
mentation of the Telecommunications Act of 1996 (Public Law 104—
104) or the amendments made by such Act.

SEC. 1206. [19 U.S.C. 2241 note] SEVERABILITY.

If any provision of this title, or any amendment made by this
title, or the application of that provision to any person or cir-
cumstance, is held by a court of competent jurisdiction to violate
any provision of the Constitution of the United States, then the
other provisions of that title, and the application of that provision
to other persons and circumstances, shall not be affected.
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(Title XIII of the Omnibus Consolidated and Emergency Supplemental
Appropriations Act, 1999)

* * * * * * *

TITLE XIII—CHILDREN’S ONLINE PRIVACY PROTECTION

SEC. 1301. [15 U.S.C. 6501 note] SHORT TITLE.

This title may be cited as the “Children’s Online Privacy Pro-
tection Act of 1998”.

SEC. 1302. [15 U.S.C. 6501] DEFINITIONS.
In this title:
(1) CHILD.—The term “child” means an individual under
the age of 13.
(2) OPERATOR.—The term “operator”—

(A) means any person who operates a website located
on the Internet or an online service and who collects or
maintains personal information from or about the users of
or visitors to such website or online service, or on whose
behalf such information is collected or maintained, where
such website or online service is operated for commercial
purposes, including any person offering products or serv-
ices for sale through that website or online service, involv-
ing commerce—

(i) among the several States or with 1 or more for-
eign nations;
(i1) in any territory of the United States or in the

District of Columbia, or between any such territory

and—

(I) another such territory; or
(IT) any State or foreign nation; or
(iii) between the District of Columbia and any

State, territory, or foreign nation; but

(B) does not include any nonprofit entity that would
otherwise be exempt from coverage under section 5 of the
Federal Trade Commission Act (15 U.S.C. 45).

(3) CoMmMISSION.—The term “Commission” means the Fed-
eral Trade Commission.

(4) DISCLOSURE.—The term “disclosure” means, with re-
spect to personal information—

(A) the release of personal information collected from
a child in identifiable form by an operator for any purpose,
except where such information is provided to a person
other than the operator who provides support for the inter-
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nal operations of the website and does not disclose or use

that information for any other purpose; and

(B) making personal information collected from a child
by a website or online service directed to children or with
actual knowledge that such information was collected from
a child, publicly available in identifiable form, by any
means including by a public posting, through the Internet,
or through—

(1) a home page of a website;
(i) a pen pal service;

(iii) an electronic mail service;
(iv) a message board; or

(v) a chat room.

(5) FEDERAL AGENCY.—The term “Federal agency” means
an agency, as that term is defined in section 551(1) of title 5,
United States Code.

(6) INTERNET.—The term “Internet” means collectively the
myriad of computer and telecommunications facilities, includ-
ing equipment and operating software, which comprise the
interconnected world-wide network of networks that employ
the Transmission Control Protocol/Internet Protocol, or any
predecessor or successor protocols to such protocol, to commu-
nicate information of all kinds by wire or radio.

(7) PARENT.—The term “parent” includes a legal guardian.

(8) PERSONAL INFORMATION.—The term “personal informa-
tion” means individually identifiable information about an indi-
vidual collected online, including—

(A) a first and last name;

(B) a home or other physical address including street
name and name of a city or town;

(C) an e-mail address;

(D) a telephone number;

(E) a Social Security number;

(F) any other identifier that the Commission deter-
mines permits the physical or online contacting of a spe-
cific individual; or

(G) information concerning the child or the parents of
that child that the website collects online from the child
and combines with an identifier described in this para-
graph.

(9) VERIFIABLE PARENTAL CONSENT.—The term “verifiable
parental consent” means any reasonable effort (taking into con-
sideration available technology), including a request for au-
thorization for future collection, use, and disclosure described
in the notice, to ensure that a parent of a child receives notice
of the operator’s personal information collection, use, and dis-
closure practices, and authorizes the collection, use, and disclo-
sure, as applicable, of personal information and the subsequent
use of that information before that information is collected
from that child.

(10) WEBSITE OR ONLINE SERVICE DIRECTED TO CHIL-
DREN.—

(A) IN GENERAL.—The term “website or online service
directed to children” means—
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(1) a commercial website or online service that is
targeted to children; or

(i) that portion of a commercial website or online
service that is targeted to children.

(B) LIMITATION.—A commercial website or online serv-
ice, or a portion of a commercial website or online service,
shall not be deemed directed to children solely for referring
or linking to a commercial website or online service di-
rected to children by using information location tools, in-
cluding a directory, index, reference, pointer, or hypertext
link.

(11) PERSON.—The term “person” means any individual,
partnership, corporation, trust, estate, cooperative, association,
or other entity.

(12) ONLINE CONTACT INFORMATION.—The term “online
contact information” means an e-mail address or another sub-
stantially similar identifier that permits direct contact with a
person online.

SEC. 1303. [15 U.S.C. 6502] REGULATION OF UNFAIR AND DECEPTIVE

ACTS AND PRACTICES IN CONNECTION WITH THE COL-
LECTION AND USE OF PERSONAL INFORMATION FROM
AND ABOUT CHILDREN ON THE INTERNET.

(a) AcTs PROHIBITED.—

(1) IN GENERAL.—It is unlawful for an operator of a
website or online service directed to children, or any operator
that has actual knowledge that it is collecting personal infor-
mation from a child, to collect personal information from a
child in a manner that violates the regulations prescribed
under subsection (b).

(2) DISCLOSURE TO PARENT PROTECTED.—Notwithstanding
paragraph (1), neither an operator of such a website or online
service nor the operator’s agent shall be held to be liable under
any Federal or State law for any disclosure made in good faith
and following reasonable procedures in responding to a request
for disclosure of personal information under subsection
(b)(1)(B)(iii) to the parent of a child.

(b) REGULATIONS.—

(1) IN GENERAL.—Not later than 1 year after the date of
the enactment of this Act, the Commission shall promulgate
under section 553 of title 5, United States Code, regulations
that—

(A) require the operator of any website or online serv-
ice directed to children that collects personal information
from children or the operator of a website or online service
that has actual knowledge that it is collecting personal in-
formation from a child—

(i) to provide notice on the website of what infor-
mation is collected from children by the operator, how
the operator uses such information, and the operator’s
disclosure practices for such information; and

(i1) to obtain verifiable parental consent for the
collection, use, or disclosure of personal information
from children;
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(B) require the operator to provide, upon request of a
parent under this subparagraph whose child has provided
personal information to that website or online service,
upon proper identification of that parent, to such parent—

(1) a description of the specific types of personal
information collected from the child by that operator;

(ii) the opportunity at any time to refuse to permit
the operator’s further use or maintenance in retriev-
able form, or future online collection, of personal infor-
mation from that child; and

(iii) notwithstanding any other provision of law, a
means that is reasonable under the circumstances for
the parent to obtain any personal information col-
lected from that child;

(C) prohibit conditioning a child’s participation in a
game, the offering of a prize, or another activity on the
child disclosing more personal information than is reason-
ably necessary to participate in such activity; and

(D) require the operator of such a website or online
service to establish and maintain reasonable procedures to
protect the confidentiality, security, and integrity of per-
sonal information collected from children.

(2) WHEN CONSENT NOT REQUIRED.—The regulations shall

provide that verifiable parental consent under paragraph
(1)(A)(1) is not required in the case of—

) online contact information collected from a child
that is used only to respond directly on a one-time basis
to a specific request from the child and is not used to re-
contact the child and is not maintained in retrievable form
by the operator;

(B) a request for the name or online contact informa-
tion of a parent or child that is used for the sole purpose
of obtaining parental consent or providing notice under
this section and where such information is not maintained
in retrievable form by the operator if parental consent is
not obtained after a reasonable time;

(C) online contact information collected from a child
that is used only to respond more than once directly to a
specific request from the child and is not used to recontact
the child beyond the scope of that request—

(1) if, before any additional response after the ini-
tial response to the child, the operator uses reasonable
efforts to provide a parent notice of the online contact
information collected from the child, the purposes for
which it is to be used, and an opportunity for the par-
ent to request that the operator make no further use
of the information and that it not be maintained in re-
trievable form; or

(i1) without notice to the parent in such cir-
cumstances as the Commission may determine are ap-
propriate, taking into consideration the benefits to the
child of access to information and services, and risks
to the security and privacy of the child, in regulations
promulgated under this subsection;
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(D) the name of the child and online contact informa-
tion (to the extent reasonably necessary to protect the safe-
ty of a child participant on the site)—

(i) used only for the purpose of protecting such
safety;

(ii) not used to recontact the child or for any other
purpose; and

(ii1) not disclosed on the site,

if the operator uses reasonable efforts to provide a parent
notice of the name and online contact information collected
from the child, the purposes for which it is to be used, and
an opportunity for the parent to request that the operator
make no further use of the information and that it not be
maintained in retrievable form; or

(E) the collection, use, or dissemination of such infor-
mation by the operator of such a website or online service
necessary—

(i) to protect the security or integrity of its
website;

(ii) to take precautions against liability;

(iii) to respond to judicial process; or

(iv) to the extent permitted under other provisions
of law, to provide information to law enforcement
agencies or for an investigation on a matter related to
public safety.

(3) TERMINATION OF SERVICE.—The regulations shall per-
mit the operator of a website or an online service to terminate
service provided to a child whose parent has refused, under the
regulations prescribed under paragraph (1)(B)(ii), to permit the
operator’s further use or maintenance in retrievable form, or
future online collection, of personal information from that
child.

(c) ENFORCEMENT.—Subject to sections 1304 and 1306, a viola-
tion of a regulation prescribed under subsection (a) shall be treated
as a violation of a rule defining an unfair or deceptive act or prac-
tice prescribed under section 18(a)(1)(B) of the Federal Trade Com-
mission Act (15 U.S.C. 57a(a)(1)(B)).

(d) INCONSISTENT STATE LAW.—No State or local government
may impose any liability for commercial activities or actions by op-
erators in interstate or foreign commerce in connection with an ac-
tivity or action described in this title that is inconsistent with the
treatment of those activities or actions under this section.

SEC. 1304. [15 U.S.C. 6503] SAFE HARBORS.

(a) GUIDELINES.—An operator may satisfy the requirements of
regulations issued under section 1303(b) by following a set of self-
regulatory guidelines, issued by representatives of the marketing
or online industries, or by other persons, approved under sub-
section (b).

(b) INCENTIVES.—

(1) SELF-REGULATORY INCENTIVES.—In prescribing regula-
tions under section 1303, the Commission shall provide incen-
tives for self-regulation by operators to implement the protec-
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tions afforded children under the regulatory requirements de-

scribed in subsection (b) of that section.

(2) DEEMED COMPLIANCE.—Such incentives shall include
provisions for ensuring that a person will be deemed to be in
compliance with the requirements of the regulations under sec-
tion 1303 if that person complies with guidelines that, after no-
tice and comment, are approved by the Commission upon mak-
ing a determination that the guidelines meet the requirements
of the regulations issued under section 1303.

(3) EXPEDITED RESPONSE TO REQUESTS.—The Commission
shall act upon requests for safe harbor treatment within 180
days of the filing of the request, and shall set forth in writing
its conclusions with regard to such requests.

(c) APPEALS.—Final action by the Commission on a request for
approval of guidelines, or the failure to act within 180 days on a
request for approval of guidelines, submitted under subsection (b)
may be appealed to a district court of the United States of appro-
priate jurisdiction as provided for in section 706 of title 5, United
States Code.

SEC. 1305. [15 U.S.C. 6504] ACTIONS BY STATES.
(a) IN GENERAL.—

(1) C1viL ACTIONS.—In any case in which the attorney gen-
eral of a State has reason to believe that an interest of the
residents of that State has been or is threatened or adversely
affected by the engagement of any person in a practice that
violates any regulation of the Commission prescribed under
section 1303(b), the State, as parens patriae, may bring a civil
action on behalf of the residents of the State in a district court
of the United States of appropriate jurisdiction to—

(A) enjoin that practice;

(B) enforce compliance with the regulation;

(C) obtain damage, restitution, or other compensation
on behalf of residents of the State; or

(D) obtain such other relief as the court may consider
to be appropriate.

(2) NOTICE.—

(A) IN GENERAL.—Before filing an action under para-
graph (1), the attorney general of the State involved shall
provide to the Commission—

(1) written notice of that action; and

(ii) a copy of the complaint for that action.

(B) EXEMPTION.—

(i) IN GENERAL.—Subparagraph (A) shall not apply
with respect to the filing of an action by an attorney
general of a State under this subsection, if the attor-
ney general determines that it is not feasible to pro-
vide the notice described in that subparagraph before
the filing of the action.

(i) NOTIFICATION.—In an action described in
clause (i), the attorney general of a State shall provide
notice and a copy of the complaint to the Commission
at the same time as the attorney general files the
action.
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(b) INTERVENTION.—

(1) IN GENERAL.—On receiving notice under subsection
(a)(2), the Commission shall have the right to intervene in the
action that is the subject of the notice.

(2) EFFECT OF INTERVENTION.—If the Commission inter-
verllfs in an action under subsection (a), it shall have the
right—

(A) to be heard with respect to any matter that arises
in that action; and
(B) to file a petition for appeal.

(3) AMicus CURIAE.—Upon application to the court, a per-
son whose self-regulatory guidelines have been approved by
the Commission and are relied upon as a defense by any de-
fendant to a proceeding under this section may file amicus cu-
riae in that proceeding.

(¢) CONSTRUCTION.—For purposes of bringing any civil action
under subsection (a), nothing in this title shall be construed to pre-
vent an attorney general of a State from exercising the powers con-
ferred on the attorney general by the laws of that State to—

(1) conduct investigations;

(2) administer oaths or affirmations; or

(3) compel the attendance of witnesses or the production of
documentary and other evidence.

(d) ACTIONS BY THE COMMISSION.—In any case in which an ac-
tion is instituted by or on behalf of the Commission for violation
of any regulation prescribed under section 1303, no State may, dur-
ing the pendency of that action, institute an action under sub-
section (a) against any defendant named in the complaint in that
action for violation of that regulation.

(e) VENUE; SERVICE OF PROCESS.—

(1) VENUE.—Any action brought under subsection (a) may
be brought in the district court of the United States that meets
applicable requirements relating to venue under section 1391
of title 28, United States Code.

(2) SERVICE OF PROCESS.—In an action brought under sub-
section (a), process may be served in any district in which the
defendant—

(A) is an inhabitant; or
(B) may be found.

SEC. 1306. [k5c,¥.S.C. 6505] ADMINISTRATION AND APPLICABILITY OF

(a) IN GENERAL.—Except as otherwise provided, this title shall
be enforced by the Commission under the Federal Trade Commis-
sion Act (15 U.S.C. 41 et seq.).

(b) ProvisioNs.—Compliance with the requirements imposed
under this title shall be enforced under—

(1) section 8 of the Federal Deposit Insurance Act (12

U.S.C. 1818), in the case of—

(A) national banks, and Federal branches and Federal
agencies of foreign banks, by the Office of the Comptroller
of the Currency;

(B) member banks of the Federal Reserve System
(other than national banks), branches and agencies of for-
eign banks (other than Federal branches, Federal agencies,
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and insured State branches of foreign banks), commercial

lending companies owned or controlled by foreign banks,

and organizations operating under section 25 or 25(a) of
the Federal Reserve Act (12 U.S.C. 601 et seq. and 611 et
seq.), by the Board; and

(C) banks insured by the Federal Deposit Insurance

Corporation (other than members of the Federal Reserve

System) and insured State branches of foreign banks, by

the Board of Directors of the Federal Deposit Insurance

Corporation;

(2) section 8 of the Federal Deposit Insurance Act (12
U.S.C. 1818), by the Director of the Office of Thrift Super-
vision, in the case of a savings association the deposits of
which are insured by the Federal Deposit Insurance Corpora-
tion;

(3) the Federal Credit Union Act (12 U.S.C. 1751 et seq.)
by the National Credit Union Administration Board with re-
spect to any Federal credit union;

(4) part A of subtitle VII of title 49, United States Code,
by the Secretary of Transportation with respect to any air car-
rier or foreign air carrier subject to that part;

(5) the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et
seq.) (except as provided in section 406 of that Act (7 U.S.C.
226, 227)), by the Secretary of Agriculture with respect to any
activities subject to that Act; and

(6) the Farm Credit Act of 1971 (12 U.S.C. 2001 et seq.)
by the Farm Credit Administration with respect to any Federal
land bank, Federal land bank association, Federal inter-
mediate credit bank, or production credit association.

(¢c) EXERCISE OF CERTAIN POWERS.—For the purpose of the ex-
ercise by any agency referred to in subsection (a) of its powers
under any Act referred to in that subsection, a violation of any re-
quirement imposed under this title shall be deemed to be a viola-
tion of a requirement imposed under that Act. In addition to its
powers under any provision of law specifically referred to in sub-
section (a), each of the agencies referred to in that subsection may
exercise, for the purpose of enforcing compliance with any require-
ment imposed under this title, any other authority conferred on it
by law.

(d) ActioNs BY THE COMMISSION.—The Commission shall pre-
vent any person from violating a rule of the Commission under sec-
tion 1303 in the same manner, by the same means, and with the
same jurisdiction, powers, and duties as though all applicable
terms and provisions of the Federal Trade Commission Act (15
U.S.C. 41 et seq.) were incorporated into and made a part of this
title. Any entity that violates such rule shall be subject to the pen-
alties and entitled to the privileges and immunities provided in the
Federal Trade Commission Act in the same manner, by the same
means, and with the same jurisdiction, power, and duties as
though all applicable terms and provisions of the Federal Trade
Commission Act were incorporated into and made a part of this
title.
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(e) EFFECT ON OTHER LAWS.—Nothing contained in the Act
shall be construed to limit the authority of the Commission under
any other provisions of law.

SEC. 1307. [15 U.S.C. 6506] REVIEW.
Not later than 5 years after the effective date of the regula-
tions initially issued under section 1303, the Commission shall—
(1) review the implementation of this title, including the
effect of the implementation of this title on practices relating
to the collection and disclosure of information relating to chil-
dren, children’s ability to obtain access to information of their
choice online, and on the availability of websites directed to
children; and
(2) prepare and submit to Congress a report on the results
of the review under paragraph (1).

SEC. 1308. [15 U.S.C. 6501 note] EFFECTIVE DATE.
Sections 1303(a), 1305, and 1306 of this title take effect on the
later of—
(1) the date that is 18 months after the date of enactment
of this Act; or
(2) the date on which the Commission rules on the first ap-
plication filed for safe harbor treatment under section 1304 if
the Commission does not rule on the first such application
within one year after the date of enactment of this Act, but in
no case later than the date that is 30 months after the date
of enactment of this Act.
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BALANCED BUDGET ACT OF 1997

TITLE III—COMMUNICATIONS AND
SPECTRUM ALLOCATION PROVISIONS

SEC. 3001. [47 U.S.C. 153 nt] DEFINITIONS.

(a) [47 U.S.C. 153 nt] CoMMON TERMINOLOGY.—Except as oth-
erwise provided in this title, the terms used in this title have the
meanings provided in section 3 of the Communications Act of 1934
(47 U.S.C. 153), as amended by this section.

* k *k & * k *k

SEC. 3002. SPECTRUM AUCTIONS.
(a) kock sk
(b) [47 U.S.C. 925 nt] ACCELERATED AVAILABILITY FOR AUC-
TION OF 1,710-1,755 MEGAHERTZ FROM INITIAL REALLOCATION RE-
PORT.—The band of frequencies located at 1,710-1,755 megahertz
identified in the initial reallocation report under section 113(a) of
the National Telecommunications and Information Administration
Act (47 U.S.C. 923(a)) shall, notwithstanding the timetable rec-
ommended under section 113(e) of such Act and section 115(b)(1)
of such Act, be available in accordance with this subsection for as-
signment for commercial use. The Commission shall assign licenses
for such use by competitive bidding commenced after January 1,
2001, pursuant to section 309(j) of the Communications Act of 1934
(47 U.S.C. 309G)).
(c) [47 U.S.C. 925 nt] COMMISSION OBLIGATION TO MAKE AD-
DITIONAL SPECTRUM AVAILABLE BY AUCTION.—
(1) IN GENERAL.—The Commission shall complete all ac-
tions necessary to permit the assignment by September 30,
2002, by competitive bidding pursuant to section 309(j) of the
Communications Act of 1934 (47 U.S.C. 309()), of licenses for
the use of bands of frequencies that—
(A) in the aggregate span not less than 55 megahertz;
(B) are located below 3 gigahertz;
(C) have not, as of the date of enactment of this Act—

(i) been designated by Commission regulation for
assignment pursuant to such section;

(i1) been identified by the Secretary of Commerce
pursuant to section 113 of the National Telecommuni-
cations and Information Administration Organization
Act (47 U.S.C. 923);

(iii) been allocated for Federal Government use
pursuant to section 305 of the Communications Act of
1934 (47 U.S.C. 305);

101



FACOMP\FCC\FCCMISC

March 15, 2012

Sec. 3002 TITLE 11l OF THE BALANCED BUDGET ACT OF 1997 102

(iv) been designated for reallocation under section

337 of the Communications Act of 1934 (as added by

this Act); or

(v) been allocated or authorized for unlicensed use
pursuant to part 15 of the Commission’s regulations

(47 C.F.R. Part 15), if the operation of services li-

censed pursuant to competitive bidding would inter-

fere with operation of end-user products permitted
under such regulations;

(D) include frequencies at 2,110-2,150 megahertz; and

(E) include 15 megahertz from within the bands of fre-
quencies at 1,990-2,110 megahertz.

(2) CRITERIA FOR REASSIGNMENT.—In making available
bands of frequencies for competitive bidding pursuant to para-
graph (1), the Commission shall—

(A) seek to promote the most efficient use of the elec-
tromagnetic spectrum;

(B) consider the cost of relocating existing uses to
other bands of frequencies or other means of communica-
tion;

(C) consider the needs of existing public safety radio
services (as such services are described in section
309()(2)(A) of the Communications Act of 1934, as amend-
ed by this Act);

(D) comply with the requirements of international
agreements concerning spectrum allocations; and

(E) coordinate with the Secretary of Commerce when
there is any impact on Federal Government spectrum use.
(3) USE OF BANDS AT 2,110-2,150 MEGAHERTZ.—The Commis-

sion shall reallocate spectrum located at 2,110-2,150 megahertz
for assignment by competitive bidding unless the Commission
determines that auction of other spectrum (A) better serves the
public interest, convenience, and necessity, and (B) can reason-
ably be expected to produce greater receipts. If the Commission
makes such a determination, then the Commission shall, with-
in 2 years after the date of enactment of this Act, identify an
alternative 40 megahertz, and report to the Congress an identi-
fication of such alternative 40 megahertz for assignment by
competitive bidding.

(4) USE OF 15 MEGAHERTZ FROM BANDS AT 1,990-2,110 MEGA-
HERTZ.—The Commission shall reallocate 15 megahertz from
spectrum located at 1,990-2,110 megahertz for assignment by
competitive bidding unless the President determines such spec-
trum cannot be reallocated due to the need to protect incum-
bent Federal systems from interference, and that allocation of
other spectrum (A) better serves the public interest, conven-
ience, and necessity, and (B) can reasonably be expected to
produce comparable receipts. If the President makes such a de-
termination, then the President shall, within 2 years after the
date of enactment of this Act, identify alternative bands of fre-
quencies totalling 15 megahertz, and report to the Congress an
identification of such alternative bands for assignment by com-
petitive bidding.
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(5) NOTIFICATION TO THE SECRETARY OF COMMERCE.—The
Commission shall attempt to accommodate incumbent licensees
displaced under this section by relocating them to other fre-
quencies available for allocation by the Commission. The Com-
mission shall notify the Secretary of Commerce whenever the
Commission is not able to provide for the effective relocation
of an incumbent licensee to a band of frequencies available to
the Commission for assignment. The notification shall in-
clude—

(A) specific information on the incumbent licensee;
(B) the bands the Commission considered for reloca-
tion of the licensee;
(C) the reasons the licensee cannot be accommodated
in such bands; and
(D) the bands of frequencies identified by the Commis-
sion that are—
(i) suitable for the relocation of such licensee; and
(i1) allocated for Federal Government use, but that
could be reallocated pursuant to part B of the National
Telecommunications and Information Administration
Organization Act (as amended by this Act).

# % % # # % %
SEC. 3006. [47 U.S.C. 254 nt] UNIVERSAL SERVICE FUND PAYMENT
SCHEDULE.

(a) APPROPRIATIONS TO THE UNIVERSAL SERVICE FUND.—

(1) APPROPRIATION.—There is hereby appropriated to the
Commission $3,000,000,000 in fiscal year 2001, which shall be
disbursed on October 1, 2000, to the Administrator of the Fed-
eral universal service support programs established pursuant
to section 254 of the Communications Act of 1934 (47 U.S.C.
254), and which may be expended by the Administrator in sup-
port of such programs as provided pursuant to the rules imple-
menting that section.

(2) RETURN TO TREASURY.—The Administrator shall trans-
fer $3,000,000,000 from the funds collected for such support
programs to the General Fund of the Treasury on October 1,
2001.

(b) FEE ADJUSTMENTS.—The Commission shall direct the Ad-
ministrator to adjust payments by telecommunications carriers and
other providers of interstate telecommunications so that the
$3,000,000,000 of the total payments by such carriers or providers
to the Administrator for fiscal year 2001 shall be deferred until Oc-
tober 1, 2001.

(c) PRESERVATION OF AUTHORITY.—Nothing in this section shall
affect the Administrator’s authority to determine the amounts that
should be expended for universal service support programs pursu-
ant to section 254 of the Communications Act of 1934 and the rules
implementing that section.

(d) DEFINITION.—For purposes of this section, the term “Ad-
ministrator” means the Administrator designated by the Federal
Communications Commission to administer Federal universal serv-
ice support programs pursuant to section 254 of the Communica-
tions Act of 1934.
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[Section 3007 repealed by section 3(b)(2) of the Auction Reform
Act of 2002 (Public Law 107-195; 116 Stat. 717).]

SEC. 3008. [47 U.S.C. 309 nt] ADMINISTRATIVE PROCEDURES FOR
SPECTRUM AUCTIONS.

Notwithstanding section 309(b) of the Communications Act of
1934 (47 U.S.C. 309(b)), no application for an instrument of author-
ization for frequencies assigned under this title (or amendments
made by this title) shall be granted by the Commission earlier than
7 days following issuance of public notice by the Commission of the
acceptance for filing of such application or of any substantial
amendment thereto. Notwithstanding section 309(d)(1) of such Act
(47 U.S.C. 309(d)(1)), the Commission may specify a period (no less
than 5 days following issuance of such public notice) for the
filing of petitions to deny any application for an instrument of
authorization for such frequencies.
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TELECOMMUNICATIONS ACT OF 19961
[As Amended Through P.L. 110-385, Enacted October 10, 2008]

AN ACT To promote competition and reduce regulation in order to secure lower
prices and higher quality services for American telecommunications consumers
and encourage the rapid deployment of new telecommunications technologies.

% % s % % * s
SEC. 3. DEFINITIONS.
(a) * * *
% % % % % % %

(b) [47 U.S.C. 153 nt] CoMMON TERMINOLOGY.—Except as oth-
erwise provided in this Act, the terms used in this Act have the
meanings provided in section 3 of the Communications Act of 1934
(47 U.S.C. 153), as amended by this section.

TITLE II—BROADCAST SERVICES

SEC. 202. BROADCAST OWNERSHIP.

(a) NATIONAL RADIO STATION OWNERSHIP RULE CHANGES RE-
QUIRED.—The Commission shall modify section 73.3555 of its regu-
lations (47 C.F.R. 73.3555) by eliminating any provisions limiting
the number of AM or FM broadcast stations which may be owned
or controlled by one entity nationally.

(b) LocAL RADIO DIVERSITY.—

(1) APPLICABLE CAPS.—The Commission shall revise sec-
tﬂ)n 73.3555(a) of its regulations (47 C.F.R. 73.3555) to provide
that—

(A) in a radio market with 45 or more commercial
radio stations, a party may own, operate, or control up to
8 commercial radio stations, not more than 5 of which are
in the same service (AM or FM);

(B) in a radio market with between 30 and 44 (inclu-
sive) commercial radio stations, a party may own, operate,
or control up to 7 commercial radio stations, not more than
4 of which are in the same service (AM or FM);

(C) in a radio market with between 15 and 29 (inclu-
sive) commercial radio stations, a party may own, operate,
or control up to 6 commercial radio stations, not more than
4 of which are in the same service (AM or FM); and

1In general, the Telecommunications Act of 1996 contained amendments to the Communica-
tions Act of 1934 that are incorporated elsewhere in this compilation. This portion of this com-
pilation contains the provisions of the Telecommunications Act of 1996 that did not amend other
statutes.
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(D) in a radio market with 14 or fewer commercial
radio stations, a party may own, operate, or control up to
5 commercial radio stations, not more than 3 of which are
in the same service (AM or FM), except that a party may
not own, operate, or control more than 50 percent of the
stations in such market.

(2) ExcepTION.—Notwithstanding any limitation author-
ized by this subsection, the Commission may permit a person
or entity to own, operate, or control, or have a cognizable inter-
est in, radio broadcast stations if the Commission determines
that such ownership, operation, control, or interest will result
in an increase in the number of radio broadcast stations in op-
eration.

(c) TELEVISION OWNERSHIP LIMITATIONS.—

(1) NATIONAL OWNERSHIP LIMITATIONS.—The Commission
shall modify its rules for multiple ownership set forth in sec-
tion 73.3555 of its regulations (47 C.F.R. 73.3555)—

(A) by eliminating the restrictions on the number of
television stations that a person or entity may directly or
indirectly own, operate, or control, or have a cognizable in-
terest in, nationwide; and

(B) by increasing the national audience reach limita-
tion for television stations to 39 percent.

(2) LoCAL OWNERSHIP LIMITATIONS.—The Commission shall
conduct a rulemaking proceeding to determine whether to re-
tain, modify, or eliminate its limitations on the number of tele-
vision stations that a person or entity may own, operate, or
control, or have a cognizable interest in, within the same tele-
vision market.

(3) DIVESTITURE.—A person or entity that exceeds the 39
percent national audience reach limitation for television sta-
tions in paragraph (1)(B) through grant, transfer, or assign-
ment of an additional license for a commercial television broad-
cast station shall have not more than 2 years after exceeding
such limitation to come into compliance with such limitation.
This divestiture requirement shall not apply to persons or enti-
ties that exceed the 39 percent national audience reach limita-
tion through population growth.

(4) FORBEARANCE.—Section 10 of the Communications Act
of 1934 (47 U.S.C. 160) shall not apply to any person or entity
that exceeds the 39 percent national audience reach limitation
for television stations in paragraph (1)(B);

(d) RELAXATION OF ONE-T0-A-MARKET.—With respect to its en-

forcement of its one-to-a-market ownership rules under section
73.3555 of its regulations, the Commission shall extend its waiver
policy to any of the top 50 markets, consistent with the public in-
terest, convenience, and necessity.

(e) DuAL NETWORK CHANGES.—The Commission shall revise

section 73.658(g) of its regulations (47 C.F.R. 658(g)) to permit a
television broadcast station to affiliate with a person or entity that
maintains 2 or more networks of television broadcast stations un-
less such dual or multiple networks are composed of—

(1) two or more persons or entities that, on the date of en-
actment of the Telecommunications Act of 1996, are “networks”
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as defined in section 73.3613(a)(1) of the Commission’s regula-

tions (47 C.F.R. 73.3613(a)(1)); or

(2) any network described in paragraph (1) and an
English-language program distribution service that, on such
date, provides 4 or more hours of programming per week on a
national basis pursuant to network affiliation arrangements
with local television broadcast stations in markets reaching
more than 75 percent of television homes (as measured by a
national ratings service).

(f) CABLE CROSS OWNERSHIP.—

(1) ELIMINATION OF RESTRICTIONS.—The Commission shall
revise section 76.501 of its regulations (47 C.F.R. 76.501) to
permit a person or entity to own or control a network of broad-
cast stations and a cable system.

(2) SAFEGUARDS AGAINST DISCRIMINATION.—The Commis-
sion shall revise such regulations if necessary to ensure car-
riage, channel positioning, and nondiscriminatory treatment of
nonaffiliated broadcast stations by a cable system described in
paragraph (1).

(g) LoCAL MARKETING AGREEMENTS.—Nothing in this section
shall be construed to prohibit the origination, continuation, or re-
newal of any television local marketing agreement that is in com-
pliance with the regulations of the Commission.

(h) FURTHER COMMISSION REVIEW.—The Commission shall re-
view its rules adopted pursuant to this section and all of its owner-
ship rules quadrennially as part of its regulatory reform review
under section 11 of the Communications Act of 1934 and shall de-
termine whether any of such rules are necessary in the public in-
terest as the result of competition. The Commission shall repeal or
modify any regulation it determines to be no longer in the public
interest.

This subsection does not apply to any rules relating to the 39 per-
cent national audience reach limitation in subsection (¢)(1)(B).

% * * * % * *

SEC. 207. [47 U.S.C. 303 nt] RESTRICTIONS ON OVER-THE-AIR RECEP-
TION DEVICES.

Within 180 days after the date of enactment of this Act, the
Commission shall, pursuant to section 303 of the Communications
Act of 1934, promulgate regulations to prohibit restrictions that im-
pair a viewer’s ability to receive video programming services
through devices designed for over-the-air reception of television
broadcast signals, multichannel multipoint distribution service, or
direct broadcast satellite services.

TITLE III—CABLE SERVICES

SEC. 302. CABLE SERVICE PROVIDED BY TELEPHONE COMPANIES.
(a) * * *

* * & * * * &
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(b) CONFORMING AND TECHNICAL AMENDMENTS.—

* * & * * * &

(3) TERMINATION OF VIDEO-DIALTONE REGULATIONS.—The
Commission’s regulations and policies with respect to video
dialtone requirements issued in CC Docket No. 87-266 shall
cease to be effective on the date of enactment of this Act. This
paragraph shall not be construed to require the termination of
any video-dialtone system that the Commission has approved
before the date of enactment of this Act.

TITLE IV—REGULATORY REFORM

SEC. 402. BIENNIAL REVIEW OF REGULATIONS; REGULATORY RELIEF.
( a) kok ok

ES * ES ES ES * ES
(b) REGULATORY RELIEF.—

* * & * * * &

(2) [47 U.S.C. 214 nt] EXTENSIONS OF LINES UNDER SEC-
TION 214; ARMIS REPORTS.—The Commission shall permit any
common carrier—

(A) to be exempt from the requirements of section 214
of the Communications Act of 1934 for the extension of any
line; and

(B) to file cost allocation manuals and ARMIS reports
annually, to the extent such carrier is required to file such
manuals or reports.

(3) [47 U.S.C. 204 nt] FORBEARANCE AUTHORITY NOT LIM-
ITED.—Nothing in this subsection shall be construed to limit
the authority of the Commission to waive, modify, or forbear
from applying any of the requirements to which reference is
made in paragraph (1)1 under any other provision of this Act
or other law.

(4) 147 U.S.C. 204 nt] EFFECTIVE DATE OF AMENDMENTS.—
The amendments made by paragraph (1) of this subsection?
shall apply with respect to any charge, classification, regula-
tion, or practice filed on or after one year after the date of en-
actment of this Act.

(c) CLASSIFICATION OF CARRIERS.—In classifying carriers ac-
cording to section 32.11 of its regulations (47 C.F.R. 32.11) and in
establishing reporting requirements pursuant to part 43 of its regu-
lations (47 C.F.R. part 43) and section 64.903 of its regulations (47
C.F.R. 64.903), the Commission shall adjust the revenue require-
ments to account for inflation as of the release date of the Commis-
sion’s Report and Order in CC Docket No. 91-141, and annually

1Paragraph (1) contained amendments to sections 204(a) and 208(b) of the Communications
Act of 1934.



FACOMP\FCC\FCCMISC

March 15, 2012

111

TELECOMMUNICATIONS ACT OF 1996 Sec. 551

thereafter. This subsection shall take effect on the date of enact-
ment of this Act.

TITLE V—OBSCENITY AND VIOLENCE

Subtitle B—Violence

SEC. 551. PARENTAL CHOICE IN TELEVISION PROGRAMMING.

(a) [47 U.S.C. 303 nt] FINDINGS.—The Congress makes the fol-

lowing findings:

(1) Television influences children’s perception of the values
and behavior that are common and acceptable in society.

(2) Television station operators, cable television system op-
erators, and video programmers should follow practices in con-
nection with video programming that take into consideration
that television broadcast and cable programming has estab-
lished a uniquely pervasive presence in the lives of American
children.

(3) The average American child is exposed to 25 hours of
television each week and some children are exposed to as much
as 11 hours of television a day.

(4) Studies have shown that children exposed to violent
video programming at a young age have a higher tendency for
violent and aggressive behavior later in life than children not
so exposed, and that children exposed to violent video program-
ming are prone to assume that acts of violence are acceptable
behavior.

(5) Children in the United States are, on average, exposed
to an estimated 8,000 murders and 100,000 acts of violence on
television by the time the child completes elementary school.

(6) Studies indicate that children are affected by the perva-
siveness and casual treatment of sexual material on television,
eroding the ability of parents to develop responsible attitudes
and behavior in their children.

(7) Parents express grave concern over violent and sexual
video programming and strongly support technology that would
give them greater control to block video programming in the
home that they consider harmful to their children.

(8) There is a compelling governmental interest in empow-
ering parents to limit the negative influences of video program-
ming that is harmful to children.

(9) Providing parents with timely information about the
nature of upcoming video programming and with the techno-
logical tools that allow them easily to block violent, sexual, or
other programming that they believe harmful to their children
is a nonintrusive and narrowly tailored means of achieving
that compelling governmental interest.

(b) ESTABLISHMENT OF TELEVISION RATING CODE.—
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* * * * * * *

(2) 147 U.S.C. 303 nt] ADVISORY COMMITTEE REQUIRE-
MENTS.—In establishing an advisory committee for purposes of
the amendment made by paragraph (1)1 of this subsection, the
Commission shall—

(A) ensure that such committee is composed of par-
ents, television broadcasters, television programming pro-
ducers, cable operators, appropriate public interest groups,
and other interested individuals from the private sector
and is fairly balanced in terms of political affiliation, the
points of view represented, and the functions to be per-
formed by the committee;

(B) provide to the committee such staff and resources
as may be necessary to permit it to perform its functions
efficiently and promptly; and

(C) require the committee to submit a final report of
its recommendations within one year after the date of the
appointment of the initial members.

* * * * * * *

(e) [47 U.S.C. 303 nt] APPLICABILITY AND EFFECTIVE DATES.—

(1) APPLICABILITY OF RATING PROVISION.—The amendment
made by subsection (b)! of this section shall take effect 1 year
after the date of enactment of this Act, but only if the Commis-
sion determines, in consultation with appropriate public inter-
est groups and interested individuals from the private sector,
ghat distributors of video programming have not, by such

ate—

(A) established voluntary rules for rating video pro-
gramming that contains sexual, violent, or other indecent
material about which parents should be informed before it
is displayed to children, and such rules are acceptable to
the Commission; and

(B) agreed voluntarily to broadcast signals that con-
tain ratings of such programming.

(2) EFFECTIVE DATE OF MANUFACTURING PROVISION.—In
prescribing regulations to implement the amendment made by
subsection (c),2 the Federal Communications Commission
shall, after consultation with the television manufacturing in-
dustry, specify the effective date for the applicability of the re-
quirement to the apparatus covered by such amendment,
which date shall not be less than two years after the date of
enactment of this Act.

SEC. 552. [47 U.S.C. 303 nt] TECHNOLOGY FUND.

It is the policy of the United States to encourage broadcast tel-
evision, cable, satellite, syndication, other video programming dis-
tributors, and relevant related industries (in consultation with ap-
propriate public interest groups and interested individuals from the
private sector) to—

1Paragraph (1) of subsection (b) added subsection (w) to section 303 of the Communications
Act of 1934.
2 Subsection (c) added subsection (x) to section 303 of the Communications Act of 1934.
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(1) establish a technology fund to encourage television and
electronics equipment manufacturers to facilitate the develop-
ment of technology which would empower parents to block pro-
gramming they deem inappropriate for their children and to
encourage the availability thereof to low income parents;

(2) report to the viewing public on the status of the devel-
opment of affordable, easy to use blocking technology; and

(3) establish and promote effective procedures, standards,
systems, advisories, or other mechanisms for ensuring that
users have easy and complete access to the information nec-
essary to effectively utilize blocking technology and to encour-
age the availability thereof to low income parents.

Subtitle C—Judicial Review

SEC. 561. [47 U.S.C. 223 nt] EXPEDITED REVIEW.

(a) THREE-JUDGE DISTRICT COURT HEARING.—Notwithstanding
any other provision of law, any civil action challenging the con-
stitutionality, on its face, of this title or any amendment made by
this title, or any provision thereof, shall be heard by a district court
of 3 judges convened pursuant to the provisions of section 2284 of
title 28, United States Code.

(b) APPELLATE REVIEW.—Notwithstanding any other provision
of law, an interlocutory or final judgment, decree, or order of the
court of 3 judges in an action under subsection (a) holding this title
or an amendment made by this title, or any provision thereof, un-
constitutional shall be reviewable as a matter of right by direct ap-
peal to the Supreme Court. Any such appeal shall be filed not more
than 20 days after entry of such judgment, decree, or order.

TITLE VI—EFFECT ON OTHER LAWS

SEC. 601. [47 U.S.C. 152 nt] APPLICABILITY OF CONSENT DECREES AND
OTHER LAW.
(a) APPLICABILITY OF AMENDMENTS TO FUTURE CONDUCT.—

(1) AT&T CONSENT DECREE.—Any conduct or activity that
was, before the date of enactment of this Act, subject to any
restriction or obligation imposed by the AT&T Consent Decree
shall, on and after such date, be subject to the restrictions and
obligations imposed by the Communications Act of 1934 as
amended by this Act and shall not be subject to the restrictions
and the obligations imposed by such Consent Decree.

(2) GTE CONSENT DECREE.—Any conduct or activity that
was, before the date of enactment of this Act, subject to any
restriction or obligation imposed by the GTE Consent Decree
shall, on and after such date, be subject to the restrictions and
obligations imposed by the Communications Act of 1934 as
amended by this Act and shall not be subject to the restrictions
and the obligations imposed by such Consent Decree.

(3) McCAW CONSENT DECREE.—Any conduct or activity
that was, before the date of enactment of this Act, subject to
any restriction or obligation imposed by the McCaw Consent
Decree shall, on and after such date, be subject to the restric-
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tions and obligations imposed by the Communications Act of

1934 as amended by this Act and subsection (d) of this section

and shall not be subject to the restrictions and the obligations

imposed by such Consent Decree.

(b) ANTITRUST LAWS.—

(1) SAVINGS CLAUSE.—Except as provided in paragraphs (2)
and (3), nothing in this Act or the amendments made by this
Act shall be construed to modify, impair, or supersede the ap-
plicability of any of the antitrust laws.

(2) REPEAL.—Subsection (a) of section 221 (47 U.S.C.
221(a)) is repealed.

(3) CLAYTON AcT.—Section 7 of the Clayton Act (15 U.S.C.
18) is amended in the last paragraph by striking “Federal
Communications Commission,”.

(c) FEDERAL, STATE, AND LOCAL LAW.—

(1) No 1MPLIED EFFECT.—This Act and the amendments
made by this Act shall not be construed to modify, impair, or
supersede Federal, State, or local law unless expressly so pro-
vided in such Act or amendments.

(2) STATE TAX SAVINGS PROVISION.—Notwithstanding para-
graph (1), nothing in this Act or the amendments made by this
Act shall be construed to modify, impair, or supersede, or au-
thorize the modification, impairment, or supersession of, any
State or local law pertaining to taxation, except as provided in
sections 622 and 653(c) of the Communications Act of 1934 and
section 602 of this Act.

(d) COMMERCIAL MOBILE SERVICE JOINT MARKETING.—Not-
withstanding section 22.903 of the Commission’s regulations (47
C.F.R. 22.903) or any other Commission regulation, a Bell oper-
ating company or any other company may, except as provided in
sections 271(e)(1) and 272 of the Communications Act of 1934 as
amended by this Act as they relate to wireline service, jointly mar-
ket and sell commercial mobile services in conjunction with tele-
phone exchange service, exchange access, intraLATA telecommuni-
cations service, interLATA telecommunications service, and infor-
mation services.

(e) DEFINITIONS.—As used in this section:

(1) AT&T CONSENT DECREE.—The term “AT&T Consent
Decree” means the order entered August 24, 1982, in the anti-
trust action styled United States v. Western Electric, Civil Ac-
tion No. 82-0192, in the United States District Court for the
District of Columbia, and includes any judgment or order with
respect to such action entered on or after August 24, 1982.

(2) GTE CONSENT DECREE.—The term “GTE Consent De-
cree” means the order entered December 21, 1984, as restated
January 11, 1985, in the action styled United States v. GTE
Corp., Civil Action No. 83-1298, in the United States District
Court for the District of Columbia, and any judgment or order
with respect to such action entered on or after December 21,
1984.

(3) McCAW CONSENT DECREE.—The term “McCaw Consent
Decree” means the proposed consent decree filed on July 15,
1994, in the antitrust action styled United States v. AT&T
Corp. and McCaw Cellular Communications, Inc., Civil Action
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No. 94-01555, in the United States District Court for the Dis-

trict of Columbia. Such term includes any stipulation that the

parties will abide by the terms of such proposed consent decree
until it is entered and any order entering such proposed con-
sent decree.

(4) ANTITRUST LAWS.—The term “antitrust laws” has the
meaning given it in subsection (a) of the first section of the
Clayton Act (15 U.S.C. 12(a)), except that such term includes
the Act of June 19, 1936 (49 Stat. 1526; 15 U.S.C. 13 et seq.),
commonly known as the Robinson-Patman Act, and section 5
of the Federal Trade Commission Act (15 U.S.C. 45) to the ex-
tent that such section 5 applies to unfair methods of competi-
tion.

SEC. 602. [47 U.S.C. 152 nt] PREEMPTION OF LOCAL TAXATION WITH
RESPECT TO DIRECT-TO-HOME SERVICES.

(a) PREEMPTION.—A provider of direct-to-home satellite service
shall be exempt from the collection or remittance, or both, of any
tax or fee imposed by any local taxing jurisdiction on direct-to-
home satellite service.

(b) DEFINITIONS.—For the purposes of this section—

(1) DIRECT-TO-HOME SATELLITE SERVICE.—The term “direct-
to-home satellite service” means only programming trans-
mitted or broadcast by satellite directly to the subscribers’
premises without the use of ground receiving or distribution
equipment, except at the subscribers’ premises or in the uplink
process to the satellite.

(2) PROVIDER OF DIRECT-TO-HOME SATELLITE SERVICE.—For
purposes of this section, a “provider of direct-to-home satellite
service” means a person who transmits, broadcasts, sells, or
distributes direct-to-home satellite service.

(3) LOCAL TAXING JURISDICTION.—The term “local taxing
jurisdiction” means any municipality, city, county, township,
parish, transportation district, or assessment jurisdiction, or
any other local jurisdiction in the territorial jurisdiction of the
United States with the authority to impose a tax or fee, but
does not include a State.

(4) STATE.—The term “State” means any of the several
States, the District of Columbia, or any territory or possession
of the United States.

(5) Tax OR FEE.—The terms “tax” and “fee” mean any local
sales tax, local use tax, local intangible tax, local income tax,
business license tax, utility tax, privilege tax, gross receipts
tax, excise tax, franchise fees, local telecommunications tax, or
any other tax, license, or fee that is imposed for the privilege
of doing business, regulating, or raising revenue for a local tax-
ing jurisdiction.

(c) PRESERVATION OF STATE AUTHORITY.—This section shall not
be construed to prevent taxation of a provider of direct-to-home sat-
ellite service by a State or to prevent a local taxing jurisdiction
from receiving revenue derived from a tax or fee imposed and col-
lected by a State.
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TITLE VII-MISCELLANEOUS
PROVISIONS

% % % % % % %
SEC. 704. FACILITIES SITING; RADIO FREQUENCY EMISSION STAND-
@ * ;&IiDS.
% % % % % % %

(b) Rap10 FREQUENCY EMISSIONS.—Within 180 days after the
enactment of this Act, the Commission shall complete action in ET
Docket 93-62 to prescribe and make effective rules regarding the
environmental effects of radio frequency emissions.

(c) [47 U.S.C. 332 nt] AVAILABILITY OF PROPERTY.—Within 180
days of the enactment of this Act, the President or his designee
shall prescribe procedures by which Federal departments and agen-
cies may make available on a fair, reasonable, and nondiscrim-
inatory basis, property, rights-of-way, and easements under their
control for the placement of new telecommunications services that
are dependent, in whole or in part, upon the utilization of Federal
spectrum rights for the transmission or reception of such services.
These procedures may establish a presumption that requests for
the use of property, rights-of-way, and easements by duly author-
ized providers should be granted absent unavoidable direct conflict
with the department or agency’s mission, or the current or planned
use of the property, rights-of-way, and easements in question. Rea-
sonable fees may be charged to providers of such telecommuni-
cations services for use of property, rights-of-way, and easements.
The Commission shall provide technical support to States to en-
courage them to make property, rights-of-way, and easements
under their jurisdiction available for such purposes.

* * & * * * &

SEC. 706. [47 U.S.C. 157 nt] ADVANCED TELECOMMUNICATIONS INCEN-
TIVES.

(a) IN GENERAL.—The Commission and each State commission
with regulatory jurisdiction over telecommunications services shall
encourage the deployment on a reasonable and timely basis of ad-
vanced telecommunications capability to all Americans (including,
in particular, elementary and secondary schools and classrooms) by
utilizing, in a manner consistent with the public interest, conven-
ience, and necessity, price cap regulation, regulatory forbearance,
measures that promote competition in the local telecommunications
market, or other regulating methods that remove barriers to infra-
structure investment.

(b) INQUIRY.—The Commission shall, within 30 months after
the date of enactment of this Act, and annually thereafter, initiate
a notice of inquiry concerning the availability of advanced tele-
communications capability to all Americans (including, in par-
ticular, elementary and secondary schools and classrooms) and
shall complete the inquiry within 180 days after its initiation. In
the inquiry, the Commission shall determine whether advanced
telecommunications capability is being deployed to all Americans in



FACOMP\FCC\FCCMISC

March 15, 2012

111 TELECOMMUNICATIONS ACT OF 1996 Sec. 708

a reasonable and timely fashion. If the Commission’s determination
is negative, it shall take immediate action to accelerate deployment
of such capability by removing barriers to infrastructure invest-
ment and by promoting competition in the telecommunications
market.

(c) DEMOGRAPHIC INFORMATION FOR UNSERVED AREAS.—As
part of the inquiry required by subsection (b), the Commission shall
compile a list of geographical areas that are not served by any pro-
vider of advanced telecommunications capability (as defined by sec-
tion 706(c)(1) of the Telecommunications Act of 1996 (47 U.S.C. 157
note)) and to the extent that data from the Census Bureau is avail-
able, determine, for each such unserved area—

(1) the population;

(2) the population density; and

(3) the average per capita income.

(d) DEFINITIONS.—For purposes of this subsection:

(1) ADVANCED TELECOMMUNICATIONS CAPABILITY.—The
term “advanced telecommunications capability” is defined,
without regard to any transmission media or technology, as
high-speed, switched, broadband telecommunications capability
that enables users to originate and receive high-quality voice,
data, graphics, and video telecommunications using any tech-
nology.

(2) ELEMENTARY AND SECONDARY SCHOOLS.—The term “ele-
mentary and secondary schools” means elementary and sec-
ondary schools, as defined in section 9101 of the Elementary
and Secondary Education Act of 1965.

# % * # # % %
SEC. 708. NATIOONAL EDUCATION TECHNOLOGY FUNDING CORPORA-
TION.

(a) FINDINGS; PURPOSE.—
(1) FiINDINGS.—The Congress finds as follows:

(A) CORPORATION.—There has been established in the
District of Columbia a private, nonprofit corporation
known as the National Education Technology Funding
Corporation which is not an agency or independent estab-
lishment of the Federal Government.

(B) BoARD OF DIRECTORS.—The Corporation is gov-
erned by a Board of Directors, as prescribed in the Cor-
poration’s articles of incorporation, consisting of 15 mem-
bers, of which—

(i) five members are representative of public agen-
cies representative of schools and public libraries;

(i1) five members are representative of State gov-
ernment, including persons knowledgeable about State
finance, technology and education; and

(iii) five members are representative of the private
sector, with expertise in network technology, finance
and management.

(C) CORPORATE PURPOSES.—The purposes of the Cor-
poration, as set forth in its articles of incorporation, are—

(i) to leverage resources and stimulate private in-
vestment in education technology infrastructure;
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(i) to designate State education technology agen-
cies to receive loans, grants or other forms of assist-
ance from the Corporation;

(iii) to establish criteria for encouraging States
to—

(I) create, maintain, utilize and upgrade inter-
active high capacity networks capable of providing
audio, visual and data communications for ele-
mentary schools, secondary schools and public li-
braries;

(IT) distribute resources to assure equitable
aid to all elementary schools and secondary
schools in the State and achieve universal access
to network technology; and

(IIT) upgrade the delivery and development of
learning through innovative technology-based in-
structional tools and applications;

(iv) to provide loans, grants and other forms of as-
sistance to State education technology agencies, with
due regard for providing a fair balance among types of
school districts and public libraries assisted and the
disparate needs of such districts and libraries;

(v) to leverage resources to provide maximum aid
to elementary schools, secondary schools and public li-
braries; and

(vi) to encourage the development of education
telecommunications and information technologies
through public-private ventures, by serving as a clear-
inghouse for information on new education tech-
nologies, and by providing technical assistance, includ-
ing assistance to States, if needed, to establish State
education technology agencies.

(2) PURPOSE.—The purpose of this section is to recognize
the Corporation as a nonprofit corporation operating under the
laws of the District of Columbia, and to provide authority for
Federal departments and agencies to provide assistance to the
Corporation.

(b) DEFINITIONS.—For the purpose of this section—

(1) the term “Corporation” means the National Education
Technology Funding Corporation described in subsection
(a)(1)(A);

(2) the terms “elementary school” and “secondary school”
have the same meanings given such terms in section 14101 of
the Elementary and Secondary Education Act of 1965; and

(3) the term “public library” has the same meaning given
sAuch term in section 3 of the Library Services and Construction

ct.
(c) ASSISTANCE FOR EDUCATION TECHNOLOGY PURPOSES.—

(1) RECEIPT BY CORPORATION.—Notwithstanding any other
provision of law, in order to carry out the corporate purposes
described in subsection (a)(1)(C), the Corporation shall be eligi-
ble to receive discretionary grants, contracts, gifts, contribu-
tions, or technical assistance from any Federal department or
agency, to the extent otherwise permitted by law.
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(2) AGREEMENT.—In order to receive any assistance de-
scribed in paragraph (1) the Corporation shall enter into an
agreement with the Federal department or agency providing
such assistance, under which the Corporation agrees—

(A) to use such assistance to provide funding and tech-
nical assistance only for activities which the Board of Di-
rectors of the Corporation determines are consistent with
the corporate purposes described in subsection (a)(1)(C);

(B) to review the activities of State education tech-
nology agencies and other entities receiving assistance
from the Corporation to assure that the corporate purposes
described in subsection (a)(1)(C) are carried out;

(C) that no part of the assets of the Corporation shall
accrue to the benefit of any member of the Board of Direc-
tors of the Corporation, any officer or employee of the Cor-
poration, or any other individual, except as salary or rea-
sonable compensation for services;

(D) that the Board of Directors of the Corporation will
adopt policies and procedures to prevent conflicts of inter-
est;

(E) to maintain a Board of Directors of the Corpora-
tion consistent with subsection (a)(1)(B);

(F) that the Corporation, and any entity receiving the
assistance from the Corporation, are subject to the appro-
priate oversight procedures of the Congress; and

(G) to comply with—

(i) the audit requirements described in subsection

(d); and

(i) the reporting and testimony requirements de-

scribed in subsection (e).

(3) CONSTRUCTION.—Nothing in this section shall be con-
strued to establish the Corporation as an agency or inde-
pendent establishment of the Federal Government, or to estab-
lish the members of the Board of Directors of the Corporation,
or the officers and employees of the Corporation, as officers or
employees of the Federal Government.

(d) AupITS.—

(1) AUDITS BY INDEPENDENT CERTIFIED PUBLIC ACCOUNT-
ANTS.—

(A) IN GENERAL.—The Corporation’s financial state-
ments shall be audited annually in accordance with gen-
erally accepted auditing standards by independent cer-
tified public accountants who are certified by a regulatory
authority of a State or other political subdivision of the
United States. The audits shall be conducted at the place
or places where the accounts of the Corporation are nor-
mally kept. All books, accounts, financial records, reports,
files, and all other papers, things, or property belonging to
or in use by the Corporation and necessary to facilitate the
audit shall be made available to the person or persons con-
ducting the audits, and full facilities for verifying trans-
actions with the balances or securities held by deposi-
tories, fiscal agents, and custodians shall be afforded to
such person or persons.
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(B) REPORTING REQUIREMENTS.—The report of each
annual audit described in subparagraph (A) shall be in-
cluded in the annual report required by subsection (e)(1).
(2) RECORDKEEPING REQUIREMENTS; AUDIT AND EXAMINA-

TION OF BOOKS.—

(A) RECORDKEEPING REQUIREMENTS.—The Corporation
shall ensure that each recipient of assistance from the Cor-
poration keeps—

(1) separate accounts with respect to such assist-
ance;

(i) such records as may be reasonably necessary
to fully disclose—

(I) the amount and the disposition by such re-
cipient of the proceeds of such assistance;

(IT) the total cost of the project or undertaking
in connection with which such assistance is given
or used; and

(ITT) the amount and nature of that portion of
the cost of the project or undertaking supplied by
other sources; and
(iii) such other records as will facilitate an effec-

tive audit.

(B) AUDIT AND EXAMINATION OF BOOKS.—The Corpora-
tion shall ensure that the Corporation, or any of the Cor-
poration’s duly authorized representatives, shall have ac-
cess for the purpose of audit and examination to any
books, documents, papers, and records of any recipient of
assistance from the Corporation that are pertinent to such
assistance. Representatives of the Comptroller General
shall also have such access for such purpose.

(e) ANNUAL REPORT; TESTIMONY TO THE CONGRESS.—

(1) ANNUAL REPORT.—Not later than April 30 of each year,
the Corporation shall publish an annual report for the pre-
ceding fiscal year and submit that report to the President and
the Congress. The report shall include a comprehensive and
detailed evaluation of the Corporation’s operations, activities,
financial condition, and accomplishments under this section
and may include such recommendations as the Corporation
deems appropriate.

(2) TESTIMONY BEFORE CONGRESS.—The members of the
Board of Directors, and officers, of the Corporation shall be
available to testify before appropriate committees of the Con-
gress with respect to the report described in paragraph (1), the
report of any audit made by the Comptroller General pursuant
to this section, or any other matter which any such committee
may determine appropriate.

SEC. 709. REPORT ON THE USE OF ADVANCED TELECOMMUNICATIONS
SERVICES FOR MEDICAL PURPOSES.

The Secretary of Commerce, in consultation with the Secretary
of Health and Human Services and other appropriate departments
and agencies, shall submit a report to the Committee on Commerce
of the House of Representatives and the Committee on Commerce,
Science, and Transportation of the Senate concerning the activities
of the Joint Working Group on Telemedicine, together with any
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findings reached in the studies and demonstrations on telemedicine
funded by the Public Health Service or other Federal agencies. The
report shall examine questions related to patient safety, the effi-
cacy and quality of the services provided, and other legal, medical,
and economic issues related to the utilization of advanced tele-
communications services for medical purposes. The report shall be
submitted to the respective committees by January 31, 1997.

SEC. 710. AUTHORIZATION OF APPROPRIATIONS.

(a) [47 U.S.C. 156 nt] IN GENERAL.—In addition to any other
sums authorized by law, there are authorized to be appropriated to
the Federal Communications Commission such sums as may be
Recessary to carry out this Act and the amendments made by this

ct.

(b) [47 U.S.C. 156 nt] EFFECT ON FEES.—For the purposes of
section 9(b)(2) (47 U.S.C. 159(b)(2)), additional amounts appro-
priated pursuant to subsection (a) shall be construed to be changes
in the amounts appropriated for the performance of activities de-
scribed in section 9(a) of the Communications Act of 1934.

(c) FUNDING AVAILABILITY.—Section 309(;)(8)(B) (47 U.S.C.
309(;)(8)(B)) is amended by adding at the end the following new
sentence: “Such offsetting collections are authorized to remain
available until expended.”.
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COMMUNICATIONS ASSISTANCE FOR LAW
ENFORCEMENT ACT

AN ACT To amend title 18, United States Code, to make clear a telecommunications
carrier’s duty to cooperate in the interception of communications for law enforce-
ment purposes, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—-INTERCEPTION OF DIGITAL
AND OTHER COMMUNICATIONS

SEC. 101. [47 U.S.C. 1001 note] SHORT TITLE.

This title may be cited as the “Communications Assistance for
Law Enforcement Act”.

SEC. 102. [47 U.S.C. 1001] DEFINITIONS.
For purposes of this title—

(1) The terms defined in section 2510 of title 18, United
States Code, have, respectively, the meanings stated in that
section.

(2) The term “call-identifying information” means dialing
or signaling information that identifies the origin, direction,
destination, or termination of each communication generated
or received by a subscriber by means of any equipment, facil-
ity, or service of a telecommunications carrier.

(3) The term “Commission” means the Federal Commu-
nications Commission.

(4) The term “electronic messaging services” means soft-
ware-based services that enable the sharing of data, images,
sound, writing, or other information among computing devices
controlled by the senders or recipients of the messages.

(5) The term “government” means the government of the
United States and any agency or instrumentality thereof, the
District of Columbia, any commonwealth, territory, or posses-
sion of the United States, and any State or political subdivision
thereof authorized by law to conduct electronic surveillance.

(6) The term “information services”—

(A) means the offering of a capability for generating,
acquiring, storing, transforming, processing, retrieving,
utilizing, or making available information via tele-
communications; and

(B) includes—

(i) a service that permits a customer to retrieve
stored information from, or file information for storage
in, information storage facilities;

125
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(i1) electronic publishing; and
(iii) electronic messaging services; but

(C) does not include any capability for a telecommuni-
cations carrier’s internal management, control, or oper-
ation of its telecommunications network.

(7) The term “telecommunications support services” means
a product, software, or service used by a telecommunications
carrier for the internal signaling or switching functions of its
telecommunications network.

(8) The term “telecommunications carrier’—

(A) means a person or entity engaged in the trans-
mission or switching of wire or electronic communications
as a common carrier for hire; and

(B) includes—

(i) a person or entity engaged in providing com-
mercial mobile service (as defined in section 332(d) of

the Communications Act of 1934 (47 U.S.C. 332(d)));

or

(ii) a person or entity engaged in providing wire or
electronic communication switching or transmission
service to the extent that the Commission finds that
such service is a replacement for a substantial portion
of the local telephone exchange service and that it is
in the public interest to deem such a person or entity
to be a telecommunications carrier for purposes of this
title; but

(C) does not include—

(i) persons or entities insofar as they are engaged
in providing information services; and

(il) any class or category of telecommunications
carriers that the Commission exempts by rule after
consultation with the Attorney General.

SEC. 103. [47 U.S.C. 1002] ASSISTANCE CAPABILITY REQUIREMENTS.

(a) CAPABILITY REQUIREMENTS.—Except as provided in sub-
sections (b), (c), and (d) of this section and sections 108(a) and
109(b) and (d), a telecommunications carrier shall ensure that its
equipment, facilities, or services that provide a customer or sub-
scriber with the ability to originate, terminate, or direct commu-
nications are capable of—

(1) expeditiously isolating and enabling the government,
pursuant to a court order or other lawful authorization, to
intercept, to the exclusion of any other communications, all
wire and electronic communications carried by the carrier
within a service area to or from equipment, facilities, or serv-
ices of a subscriber of such carrier concurrently with their
transmission to or from the subscriber’s equipment, facility, or
service, or at such later time as may be acceptable to the
government;

(2) expeditiously isolating and enabling the government,
pursuant to a court order or other lawful authorization, to ac-
cess call-identifying information that is reasonably available to
the carrier—
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(A) before, during, or immediately after the trans-
mission of a wire or electronic communication (or at such
later time as may be acceptable to the government); and

(B) in a manner that allows it to be associated with
the communication to which it pertains,

except that, with regard to information acquired solely pursu-
ant to the authority for pen registers and trap and trace de-
vices (as defined in section 3127 of title 18, United States
Code), such call-identifying information shall not include any
information that may disclose the physical location of the sub-
scriber (except to the extent that the location may be deter-
mined from the telephone number);

(3) delivering intercepted communications and call-identi-
fying information to the government, pursuant to a court order
or other lawful authorization, in a format such that they may
be transmitted by means of equipment, facilities, or services
procured by the government to a location other than the prem-
ises of the carrier; and

(4) facilitating authorized communications interceptions
and access to call-identifying information unobtrusively and
with a minimum of interference with any subscriber’s tele-
communications service and in a manner that protects—

(A) the privacy and security of communications and
call-identifying information not authorized to be inter-
cepted; and

(B) information regarding the government’s intercep-
tion of communications and access to call-identifying infor-
mation.

(b) LIMITATIONS.—

(1) DESIGN OF FEATURES AND SYSTEMS CONFIGURATIONS.—
f’I“his title does not authorize any law enforcement agency or of-
icer—

(A) to require any specific design of equipment, facili-
ties, services, features, or system configurations to be
adopted by any provider of a wire or electronic communica-
tion service, any manufacturer of telecommunications
equipment, or any provider of telecommunications support
services; or

(B) to prohibit the adoption of any equipment, facility,
service, or feature by any provider of a wire or electronic
communication service, any manufacturer of telecommuni-
cations equipment, or any provider of telecommunications
support services.

(2) INFORMATION SERVICES; PRIVATE NETWORKS AND INTER-
CONNECTION SERVICES AND FACILITIES.—The requirements of
subsection (a) do not apply to—

(A) information services; or

(B) equipment, facilities, or services that support the
transport or switching of communications for private net-
works or for the sole purpose of interconnecting tele-
communications carriers.

(3) ENCRYPTION.—A telecommunications carrier shall not
be responsible for decrypting, or ensuring the government’s
ability to decrypt, any communication encrypted by a sub-
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scriber or customer, unless the encryption was provided by the

carrier and the carrier possesses the information necessary to

decrypt the communication.

(¢) EMERGENCY OR EXIGENT CIRCUMSTANCES.—In emergency or
exigent circumstances (including those described in sections 2518
(7) or (11)(b) and 3125 of title 18, United States Code, and section
1805(e) of title 50 of such Code), a carrier at its discretion may
comply with subsection (a)(3) by allowing monitoring at its prem-
ises if that is the only means of accomplishing the interception or
access.

(d) MOBILE SERVICE ASSISTANCE REQUIREMENTS.—A tele-
communications carrier that is a provider of commercial mobile
service (as defined in section 332(d) of the Communications Act of
1934) offering a feature or service that allows subscribers to redi-
rect, hand off, or assign their wire or electronic communications to
another service area or another service provider or to utilize facili-
ties in another service area or of another service provider shall en-
sure that, when the carrier that had been providing assistance for
the interception of wire or electronic communications or access to
call-identifying information pursuant to a court order or lawful au-
thorization no longer has access to the content of such communica-
tions or call-identifying information within the service area in
which interception has been occurring as a result of the sub-
scriber’s use of such a feature or service, information is made avail-
able to the government (before, during, or immediately after the
transfer of such communications) identifying the provider of a wire
or electronic communication service that has acquired access to the
communications.

SEC. 104. [47 U.S.C. 1003] NOTICES OF CAPACITY REQUIREMENTS.
(a) NOTICES OF MAXIMUM AND ACTUAL CAPACITY REQUIRE-
MENTS.—

(1) IN GENERAL.—Not later than 1 year after the date of
enactment of this title, after consulting with State and local
law enforcement agencies, telecommunications carriers, pro-
viders of telecommunications support services, and manufac-
turers of telecommunications equipment, and after notice and
comment, the Attorney General shall publish in the Federal
Register and provide to appropriate telecommunications indus-
try associations and standard-setting organizations—

(A) notice of the actual number of communication
interceptions, pen registers, and trap and trace devices,
representing a portion of the maximum capacity set forth
under subparagraph (B), that the Attorney General esti-
mates that government agencies authorized to conduct
electronic surveillance may conduct and use simulta-
neously by the date that is 4 years after the date of enact-
ment of this title; and

(B) notice of the maximum capacity required to accom-
modate all of the communication interceptions, pen reg-
isters, and trap and trace devices that the Attorney Gen-
eral estimates that government agencies authorized to con-
duct electronic surveillance may conduct and use simulta-
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neously after the date that is 4 years after the date of en-

actment of this title.

(2) BAsis OF NOTICES.—The notices issued under para-
graph (1)—

(A) may be based upon the type of equipment, type of
service, number of subscribers, type or size or! carrier, na-
ture of service area, or any other measure; and

(B) shall identify, to the maximum extent practicable,
the capacity required at specific geographic locations.

(b) CoMPLIANCE WITH CAPACITY NOTICES.—

(1) INITIAL cAPACITY.—Within 3 years after the publication
by the Attorney General of a notice of capacity requirements
or within 4 years after the date of enactment of this title,
whichever is longer, a telecommunications carrier shall, subject
to subsection (e), ensure that its systems are capable of—

(A) accommodating simultaneously the number of
interceptions, pen registers, and trap and trace devices set
forth in the notice under subsection (a)(1)(A); and

(B) expanding to the maximum capacity set forth in
the notice under subsection (a)(1)(B).

(2) EXPANSION TO MAXIMUM CAPACITY.—After the date de-
scribed in paragraph (1), a telecommunications carrier shall,
subject to subsection (e), ensure that it can accommodate expe-
ditiously any increase in the actual number of communication
interceptions, pen registers, and trap and trace devices that
authorized agencies may seek to conduct and use, up to the
maximum capacity requirement set forth in the notice under
subsection (a)(1)(B).

(¢) NOTICES OF INCREASED MAXIMUM CAPACITY REQUIRE-
MENTS.—

(1) NoTicE.—The Attorney General shall periodically pub-
lish in the Federal Register, after notice and comment, notice
of any necessary increases in the maximum capacity require-
ment set forth in the notice under subsection (a)(1)(B).

(2) CoMPLIANCE.—Within 3 years after notice of increased
maximum capacity requirements is published under paragraph
(1), or within such longer time period as the Attorney General
may specify, a telecommunications carrier shall, subject to sub-
section (e), ensure that its systems are capable of expanding to
the increased maximum capacity set forth in the notice.

(d) CARRIER STATEMENT.—Within 180 days after the publica-
tion by the Attorney General of a notice of capacity requirements
pursuant to subsection (a) or (c), a telecommunications carrier shall
submit to the Attorney General a statement identifying any of its
systems or services that do not have the capacity to accommodate
simultaneously the number of interceptions, pen registers, and trap
and trace devices set forth in the notice under such subsection.

(e) REIMBURSEMENT REQUIRED FOR COMPLIANCE.—The Attor-
ney General shall review the statements submitted under sub-
section (d) and may, subject to the availability of appropriations,
agree to reimburse a telecommunications carrier for costs directly
associated with modifications to attain such capacity requirement

1S0 in law. Probably should read “of”.
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that are determined to be reasonable in accordance with section
109(e). Until the Attorney General agrees to reimburse such carrier
for such modification, such carrier shall be considered to be in com-
pliance with the capacity notices under subsection (a) or (c).

SEC. 105. [47 U.S.C. 1004] SYSTEMS SECURITY AND INTEGRITY.

A telecommunications carrier shall ensure that any intercep-
tion of communications or access to call-identifying information ef-
fected within its switching premises can be activated only in ac-
cordance with a court order or other lawful authorization and with
the affirmative intervention of an individual officer or employee of
the carrier acting in accordance with regulations prescribed by the
Commission.

SEC. 106. [47 U.S.C. 1005] COOPERATION OF EQUIPMENT MANUFAC-
TURERS AND PROVIDERS OF TELECOMMUNICATIONS
SUPPORT SERVICES.

(a) CONSULTATION.—A telecommunications carrier shall con-
sult, as necessary, in a timely fashion with manufacturers of its
telecommunications transmission and switching equipment and its
providers of telecommunications support services for the purpose of
ensuring that current and planned equipment, facilities, and serv-
ices comply with the capability requirements of section 103 and the
capacity requirements identified by the Attorney General under
section 104.

(b) COOPERATION.—Subject to sections 104(e), 108(a), and 109
(b) and (d), a manufacturer of telecommunications transmission or
switching equipment and a provider of telecommunications support
services shall, on a reasonably timely basis and at a reasonable
charge, make available to the telecommunications carriers using its
equipment, facilities, or services such features or modifications as
are necessary to permit such carriers to comply with the capability
requirements of section 103 and the capacity requirements identi-
fied by the Attorney General under section 104.

SEC. 107. [47 U.S.C. 1006] TECHNICAL REQUIREMENTS AND STAND-
ARDS; EXTENSION OF COMPLIANCE DATE.

(a) SAFE HARBOR.—

(1) CoNSULTATION.—To ensure the efficient and industry-
wide implementation of the assistance capability requirements
under section 103, the Attorney General, in coordination with
other Federal, State, and local law enforcement agencies, shall
consult with appropriate associations and standard-setting or-
ganizations of the telecommunications industry, with rep-
resentatives of users of telecommunications equipment, facili-
ties, and services, and with State utility commissions.

(2) COMPLIANCE UNDER ACCEPTED STANDARDS.—A tele-
communications carrier shall be found to be in compliance with
the assistance capability requirements under section 103, and
a manufacturer of telecommunications transmission or switch-
ing equipment or a provider of telecommunications support
services shall be found to be in compliance with section 106,
if the carrier, manufacturer, or support service provider is in
compliance with publicly available technical requirements or
standards adopted by an industry association or standard-set-
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ting organization, or by the Commission under subsection (b),

to meet the requirements of section 103.

(3) ABSENCE OF STANDARDS.—The absence of technical re-
quirements or standards for implementing the assistance capa-
bility requirements of section 103 shall not—

(A) preclude a telecommunications carrier, manufac-
turer, or telecommunications support services provider
from deploying a technology or service; or

(B) relieve a carrier, manufacturer, or telecommuni-
cations support services provider of the obligations im-
posed by section 103 or 106, as applicable.

(b) CoMMISSION AUTHORITY.—If industry associations or stand-
ard-setting organizations fail to issue technical requirements or
standards or if a Government agency or any other person believes
that such requirements or standards are deficient, the agency or
person may petition the Commission to establish, by rule, technical
requirements or standards that—

(1) meet the assistance capability requirements of section
103 by cost-effective methods;

(2) protect the privacy and security of communications not
authorized to be intercepted;

(3) minimize the cost of such compliance on residential
ratepayers;

(4) serve the policy of the United States to encourage the
provision of new technologies and services to the public; and

(5) provide a reasonable time and conditions for compli-
ance with and the transition to any new standard, including
defining the obligations of telecommunications carriers under
section 103 during any transition period.

(c) EXTENSION OF COMPLIANCE DATE FOR EQUIPMENT, FACILI-
TIES, AND SERVICES.—

(1) PETITION.—A telecommunications carrier proposing to
install or deploy, or having installed or deployed, any equip-
ment, facility, or service prior to the effective date of section
103 may petition the Commission for 1 or more extensions of
the deadline for complying with the assistance capability re-
quirements under section 103.

(2) GROUNDS FOR EXTENSION.—The Commission may, after
consultation with the Attorney General, grant an extension
under this subsection, if the Commission determines that com-
pliance with the assistance capability requirements under sec-
tion 103 is not reasonably achievable through application of
technology available within the compliance period.

(3) LENGTH OF EXTENSION.—An extension under this sub-
section shall extend for no longer than the earlier of—

(A) the date determined by the Commission as nec-
essary for the carrier to comply with the assistance capa-
bility requirements under section 103; or

(B) the date that is 2 years after the date on which the
extension is granted.

(4) APPLICABILITY OF EXTENSION.—An extension under this
subsection shall apply to only that part of the carrier’s busi-
ness on which the new equipment, facility, or service is used.
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SEC. 108. [47 U.S.C. 1007] ENFORCEMENT ORDERS.

(a) GROUNDS FOR ISSUANCE.—A court shall issue an order en-
forcing this title under section 2522 of title 18, United States Code,
only if the court finds that—

(1) alternative technologies or capabilities or the facilities
of another carrier are not reasonably available to law enforce-
ment for implementing the interception of communications or
access to call-identifying information; and

(2) compliance with the requirements of this title is rea-
sonably achievable through the application of available tech-
nology to the equipment, facility, or service at issue or would
halze been reasonably achievable if timely action had been
taken.

(b) TIME FOR COMPLIANCE.—Upon issuing an order enforcing
this title, the court shall specify a reasonable time and conditions
for complying with its order, considering the good faith efforts to
comply in a timely manner, any effect on the carrier’s, manufactur-
er’s, or service provider’s ability to continue to do business, the de-
gree of culpability or delay in undertaking efforts to comply, and
such other matters as justice may require.

(¢) LIMITATIONS.—An order enforcing this title may not—

(1) require a telecommunications carrier to meet the Gov-
ernment’s demand for interception of communications and ac-
quisition of call-identifying information to any extent in excess
of the capacity for which the Attorney General has agreed to
reimburse such carrier;

(2) require any telecommunications carrier to comply with
assistance capability requirement?! of section 103 if the Com-
mission has determined (pursuant to section 109(b)(1)) that
compliance is not reasonably achievable, unless the Attorney
General has agreed (pursuant to section 109(b)(2)) to pay the
costs described in section 109(b)(2)(A); or

(3) require a telecommunications carrier to modify, for the
purpose of complying with the assistance capability require-
ments of section 103, any equipment, facility, or service de-
ployed on or before January 1, 1995, unless—

(A) the Attorney General has agreed to pay the tele-
communications carrier for all reasonable costs directly as-
sociated with modifications necessary to bring the equip-
ment, facility, or service into compliance with those re-
qulrements or

(B) the equipment, facility, or service has been re-
placed or significantly upgraded or otherwise undergoes
major modification.

SEC. 109. [47 U.S.C. 1008] PAYMENT OF COSTS OF TELECOMMUNI-
CATIONS CARRIERS TO COMPLY WITH CAPABILITY RE-
QUIREMENTS.

(a) EQUIPMENT, FACILITIES, AND SERVICES DEPLOYED ON OR
BEFORE JANUARY 1, 1995. _The Attorney General may, subject to
the availability of approprlamons agree to pay telecommunications
carriers for all reasonable costs directly associated with the modi-
fications performed by carriers in connection with equipment, facili-

1S0 in law. Probably should read “requirements”.
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ties, and services installed or deployed on or before January 1,
1995, to establish the capabilities necessary to comply with section
103.

(b) EQUIPMENT, FACILITIES, AND SERVICES DEPLOYED AFTER
JANUARY 1, 1995.—

(1) DETERMINATIONS OF REASONABLY ACHIEVABLE.—The
Commission, on petition from a telecommunications carrier or
any other interested person, and after notice to the Attorney
General, shall determine whether compliance with the assist-
ance capability requirements of section 103 is reasonably
achievable with respect to any equipment, facility, or service
installed or deployed after January 1, 1995. The Commission
shall make such determination within 1 year after the date
such petition is filed. In making such determination, the Com-
mission shall determine whether compliance would impose sig-
nificant difficulty or expense on the carrier or on the users of
the carrier’s systems and shall consider the following factors:

(A) The effect on public safety and national security.

(B) The effect on rates for basic residential telephone
service.

(C) The need to protect the privacy and security of
communications not authorized to be intercepted.

(D) The need to achieve the capability assistance re-
quirements of section 103 by cost-effective methods.

(E) The effect on the nature and cost of the equipment,
facility, or service at issue.

(F) The effect on the operation of the equipment, facil-
ity, or service at issue.

(G) The policy of the United States to encourage the
provision of new technologies and services to the public.

(H) The financial resources of the telecommunications
carrier.

(I) The effect on competition in the provision of tele-
communications services.

(J) The extent to which the design and development of
the equipment, facility, or service was initiated before Jan-
uary 1, 1995.

(K) Such other factors as the Commission determines
are appropriate.

(2) COMPENSATION.—If compliance with the assistance ca-
pability requirements of section 103 is not reasonably achiev-
able with respect to equipment, facilities, or services deployed
after January 1, 1995—

(A) the Attorney General, on application of a tele-
communications carrier, may agree, subject to the avail-
ability of appropriations, to pay the telecommunications
carrier for the additional reasonable costs of making com-
pliance with such assistance capability requirements rea-
sonably achievable; and

(B) if the Attorney General does not agree to pay such
costs, the telecommunications carrier shall be deemed to
be in compliance with such capability requirements.

(¢) ALLOCATION OF FUNDS FOR PAYMENT.—The Attorney Gen-
eral shall allocate funds appropriated to carry out this title in ac-
March 15, 2012



FACOMP\FCC\FCCMISC

March 15, 2012

Sec. 109 COMMUNICATIONS ASSISTANCE FOR LAW ENFORCEMENT ACT 134

cordance with law enforcement priorities determined by the Attor-
ney General.

(d) FAILURE To MAKE PAYMENT WITH RESPECT TO EQUIPMENT,
FACILITIES, AND SERVICES DEPLOYED ON OR BEFORE JANUARY 1,
1995.—If a carrier has requested payment in accordance with pro-
cedures promulgated pursuant to subsection (e), and the Attorney
General has not agreed to pay the telecommunications carrier for
all reasonable costs directly associated with modifications nec-
essary to bring any equipment, facility, or service deployed on or
before January 1, 1995, into compliance with the assistance capa-
bility requirements of section 103, such equipment, facility, or serv-
ice shall be considered to be in compliance with the assistance ca-
pability requirements of section 103 until the equipment, facility,
or service is replaced or significantly upgraded or otherwise under-
goes major modification.

(e) CosT CONTROL REGULATIONS.—

(1) IN GENERAL.—The Attorney General shall, after notice
and comment, establish regulations necessary to effectuate
timely and cost-efficient payment to telecommunications car-
riers under this title, under chapters 119 and 121 of title 18,
United States Code, and under the Foreign Intelligence Sur-
veillance Act of 1978 (50 U.S.C. 1801 et seq.).

(2) CONTENTS OF REGULATIONS.—The Attorney General,
after consultation with the Commission, shall prescribe regula-
tions for purposes of determining reasonable costs under this
title. Such regulations shall seek to minimize the cost to the
Federal Government and shall—

(A) permit recovery from the Federal Government of—

(1) the direct costs of developing the modifications
described in subsection (a), of providing the capabili-
ties requested under subsection (b)(2), or of providing
the capacities requested under section 104(e), but only
to the extent that such costs have not been recovered
from any other governmental or nongovernmental en-
tity;

(i) the costs of training personnel in the use of
such capabilities or capacities; and

(iii) the direct costs of deploying or installing such
capabilities or capacities;

(B) in the case of any modification that may be used
for any purpose other than lawfully authorized electronic
surveillance by a law enforcement agency of a government,
permit recovery of only the incremental cost of making the
modification suitable for such law enforcement purposes;
and

(C) maintain the confidentiality of trade secrets.

(3) SUBMISSION OF CLAIMS.—Such regulations shall require
any telecommunications carrier that the Attorney General has
agreed to pay for modifications pursuant to this section and
that has installed or deployed such modification to submit to
the Attorney General a claim for payment that contains or is
accompanied by such information as the Attorney General may
require.
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SEC. 110. [47 U.S.C. 1009] AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to carry out this title
a total of $500,000,000 for fiscal years 1995, 1996, 1997, and 1998.
Such sums are authorized to remain available until expended.

SEC. 111. [47 U.S.C. 1001 note] EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in subsection (b), this
title shall take effect on the date of enactment of this Act.

(b) ASSISTANCE CAPABILITY AND SYSTEMS SECURITY AND INTEG-
RITY REQUIREMENTS.—Sections 103 and 105 of this title shall take
Acszect on the date that is 4 years after the date of enactment of this

ct.

SEC. 112. [47 U.S.C. 1010] REPORTS.
(a) REPORTS BY THE ATTORNEY GENERAL.—

(1) IN GENERAL.—On or before November 30, 1995, and on
or before November 30 of each year thereafter, the Attorney
General shall submit to Congress and make available to the
public a report on the amounts paid during the preceding fiscal
year to telecommunications carriers under sections 104(e) and
109.

| d(2) CONTENTS.—A report under paragraph (1) shall in-
clude—

(A) a detailed accounting of the amounts paid to each
carrier and the equipment, facility, or service for which the
amounts were paid; and

(B) projections of the amounts expected to be paid in
the current fiscal year, the carriers to which payment is
expected to be made, and the equipment, facilities, or serv-
ices for which payment is expected to be made.

(b) REPORTS BY THE COMPTROLLER GENERAL.—

(1) On or before April 1, 1996, the Comptroller General of
the United States, and every two years thereafter, the
Inspector General of the Department of Justice, shall submit
to the Congress a report, after consultation with the Attorney
General and the telecommunications industry—

(A) describing the type of equipment, facilities, and
services that have been brought into compliance under this
title; and

(B) reflecting its analysis of the reasonableness and
cost-effectiveness of the payments made by the Attorney
General to telecommunications carriers for modifications
necessary to ensure compliance with this title.

(2) COMPLIANCE COST ESTIMATES.—A report under para-
graph (1) shall include findings and conclusions on the costs to
be incurred by telecommunications carriers to comply with the
assistance capability requirements of section 103 after the ef-
fective date of such section 103, including projections of the
amounts expected to be incurred and a description of the
equipment, facilities, or services for which they are expected to
be incurred.

[Title IT made amendments to title 18, Unites States Code.]

[Title III made amendments to the Communications Act of
1934.]
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TITLE IV—TELECOMMUNICATIONS CARRIER COMPLIANCE
PAYMENTS

SEC. 401. [47 U.S.C. 10211 DEPARTMENT OF JUSTICE TELECOMMUNI-
CATIONS CARRIER COMPLIANCE FUND.

(a) ESTABLISHMENT OF FUND.—There is hereby established in
the United States Treasury a fund to be known as the Department
of Justice Telecommunications Carrier Compliance Fund (hereafter
referred to as “the Fund”), which shall be available without fiscal
year limitation to the Attorney General for making payments to
telecommunications carriers, equipment manufacturers, and pro-
viders of telecommunications support services pursuant to section
109 of this Act.

(b) DEPOSITS TO THE FUND.—Notwithstanding any other provi-
sion of law, any agency of the United States with law enforcement
or intelligence responsibilities may deposit as offsetting collections
to the Fund any unobligated balances that are available until ex-
pended, upon compliance with any Congressional ! notification re-
quirements for reprogramming of funds applicable to the appro-
priation from which the deposit is to be made.

(c) TERMINATION.—

(1) The Attorney General may terminate the Fund at such
time as the Attorney General determines that the Fund is no
longer necessary.

(2) Any balance in the Fund at the time of its termination
shall be deposited in the General Fund of the Treasury.

(3) A decision of the Attorney General to terminate the
Fund shall not be subject to judicial review.

(d) AVAILABILITY OF FUNDS FOR EXPENDITURE.—Funds shall
not be available for obligation unless an implementation plan as
set forth in subsection (e) is submitted to each member of the Com-
mittees on the Judiciary and Appropriations of both the House of
Representatives and the Senate and the Congress does not by law
block or prevent the obligation of such funds. Such funds shall be
treated as a reprogramming of funds under section 605 of the De-
partment 2 of Commerce, Justice, and State, the Judiciary, and Re-
lated Agencies Appropriations Act, 1997, and shall not be available
for obligation or expenditure except in compliance with the proce-
dures set forth in that section and this section.

(e) IMPLEMENTATION PLAN.—The implementation plan shall
include:

(1) the law enforcement assistance capability requirements
?nd an explanation of law enforcement’s recommended inter-

ace;

(2) the proposed actual and maximum capacity require-
ments for the number of simultaneous law enforcement com-
munications intercepts, pen registers, and trap and trace de-
vices that authorized law enforcement agencies may seek to
conduct, set forth on a county-by-county basis for wireline serv-
ices and on a market service area basis for wireless services,
and the historical baseline of electronic surveillance activity
upon which such capacity requirements are based;

1So0 in law. Probably should be “congressional”.
2So in law. Probably should be “Departments”.
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(3) a prioritized list of carrier equipment, facilities, and
services deployed on or before January 1, 1995, to be modified
by carriers at the request of law enforcement based on its in-
vestigative needs;

(4) a projected reimbursement plan that estimates the cost
for the coming fiscal year and for each fiscal year thereafter,
based on the prioritization of law enforcement needs as out-
lined in 1(3), of modification by carriers of equipment, facilities
and services, installed on or before January 1, 1995.

(f) ANNUAL REPORT TO THE CONGRESS.—The Attorney General
shall submit to the Congress each year a report specifically detail-
ing all deposits and expenditures made pursuant to2 this Act in
each fiscal year. This report shall be submitted to each member of
the Committees on the Judiciary and Appropriations of both the
House of Representatives and the Senate, and to the Speaker and
minority leader of the House of Representatives and to the majority
and minority leaders of the Senate, no later than 60 days after the
end of each fiscal year.

1Probably should have the word “paragraph” before “(3)”.

2 Probably should read “to title I of”.



FACOMP\FCC\FCCMISC

March 15, 2012



FACOMP\FCC\FCCMISC

NATIONAL TELECOMMUNICATIONS AND INFORMATION
ADMINISTRATION ORGANIZATION ACT

139
March 15, 2012



FACOMP\FCC\FCCMISC

March 15, 2012



FACOMP\FCC\FCCMISC

March 15, 2012

NATIONAL TELECOMMUNICATIONS AND INFORMATION
ADMINISTRATION ORGANIZATION ACT

[As Amended Through P.L. 112-96, Enacted February 22, 2012]

AN ACT To authorize appropriations for the National Telecommunications and
Information Administration, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Telecommunications Authoriza-
tion Act of 1992”.1

TITLE I—NATIONAL TELECOMMUNI-
CATIONS AND INFORMATION ADMIN-
ISTRATION

PART A—ORGANIZATION AND FUNCTIONS

SEC. 101. [47 U.S.C. 901 note] SHORT TITLE.
This title may be cited as the “National Telecommunications
and Information Administration Organization Act”.

SEC. 102. [47 U.S.C. 901] DEFINITIONS; FINDINGS; POLICY.
(a) DEFINITIONS.—In this title, the following definitions apply:

(1) The term “NTIA” means the National Telecommuni-
cations and Information Administration.

(2) The term “Assistant Secretary” means the Assistant
Secretary for Communications and Information.

(3) The term “Secretary” means the Secretary of Com-
merce.

(4) The term “Commission” means the Federal Commu-
nications Commission.

(5) The term “Corporation” means the Communications
Satellite Corporation authorized in title III of the Communica-
tions Satellite Act of 1962 (47 U.S.C. 731 et seq.).

(b) FINDINGS.—The Congress finds the following:

(1) Telecommunications and information are vital to the
public welfare, national security, and competitiveness of the
United States.

(2) Rapid technological advances being made in the tele-
communications and information fields make it imperative that
the United States maintain effective national and international

1Public Law 102-538, 106 Stat. 3533, approved Oct. 27, 1992.
14
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SEC.

policies and programs capable of taking advantage of continued
advancements.

(3) Telecommunications and information policies and rec-
ommendations advancing the strategic interests and the inter-
national competitiveness of the United States are essential as-
pects of the Nation’s involvement in international commerce.

(4) There is a critical need for competent and effective tele-
communications and information research and analysis and
national and international policy development, advice, and ad-
vocacy by the executive branch of the Federal Government.

(5) As one of the largest users of the Nation’s tele-
communications facilities and resources, the Federal Govern-
ment must manage its radio spectrum use and other internal
communications operations in the most efficient and effective
manner possible.

(6) It is in the national interest to codify the authority of
the National Telecommunications and Information Administra-
tion, an agency in the Department of Commerce, as the execu-
tive branch agency principally responsible for advising the
President on telecommunications and information policies, and
for carrying out the related functions it currently performs, as
reflected in Executive Order 12046.

(¢) PoLicy.—The NTIA shall seek to advance the following poli-

(1) Promoting the benefits of technological development in
the United States for all users of telecommunications and in-
formation facilities.

(2) Fostering national safety and security, economic pros-
perity, and the delivery of critical social services through tele-
communications.

(3) Facilitating and contributing to the full development of
competition, efficiency, and the free flow of commerce in do-
mestic and international telecommunications markets.

(4) Fostering full and efficient use of telecommunications
resources, including effective use of the radio spectrum by the
Federal Government, in a manner which encourages the most
beneficial uses thereof in the public interest.

(5) Furthering scientific knowledge about telecommuni-
cations and information.

103. [47 U.S.C. 902] ESTABLISHMENT; ASSIGNED FUNCTIONS.
(a) ESTABLISHMENT.—

(1) ADMINISTRATION.—There shall be within the Depart-
ment of Commerce an administration to be known as the Na-
tional Telecommunications and Information Administration.

(2) HEAD OF ADMINISTRATION.—The head of the NTIA shall
be an Assistant Secretary of Commerce for Communications
and Information, who shall be appointed by the President, by
and with the advice and consent of the Senate.

(b) ASSIGNED FUNCTIONS.—

(1) IN GENERAL.—Subject to section 105(d), the Secretary
shall assign to the Assistant Secretary and the NTIA responsi-
bility for the performance of the Secretary’s communications
and information functions.
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(2) COMMUNICATIONS AND INFORMATION FUNCTIONS.—Sub-
ject to section 105(d), the functions to be assigned by the Sec-
retary under paragraph (1) include (but are not limited to) the
following functions transferred to the Secretary by Reorganiza-
tion Plan Number 1 of 1977 and Executive Order 12046:

(A) The authority delegated by the President to the
Secretary to assign frequencies to radio stations or classes
of radio stations belonging to and operated by the United
States, including the authority to amend, modify, or revoke
such assignments, but not including the authority to make
final disposition of appeals from frequency assignments.

(B) The authority to authorize a foreign government to
construct and operate a radio station at the seat of Gov-
ernment of the United States, but only upon recommenda-
tion of the Secretary of State and after consultation with
the Attorney General and the Chairman of the Commis-
sion.

(C) Functions relating to the communications satellite
system, including authority vested in the President by sec-
tion 201(a) of the Communications Satellite Act of 1962 (47
U.S.C. 721(a)) and delegated to the Secretary under Execu-
tive Order 12046, to—

(i) aid in the planning and development of the
commercial communications satellite system and the
execution of a national program for the operation of
such a system,;

(i1) conduct a continuous review of all phases of
the development and operation of such system, includ-
ing the activities of the Corporation;

(iii) coordinate, in consultation with the Secretary
of State, the activities of governmental agencies with
responsibilities in the field of telecommunications, so
as to ensure that there is full and effective compliance
at all times with the policies set forth in the Commu-
nications Satellite Act of 1962;

(iv) make recommendations to the President and
others as appropriate, with respect to steps necessary
to ensure the availability and appropriate utilization
of the communications satellite system for general
governmental purposes in consonance with section
201(a)(6) of the Communications Satellite Act of 1962
(47 U.S.C. 721(a)(6));

(v) help attain coordinated and efficient use of the
electromagnetic spectrum and the technical compat-
ibility of the communications satellite system with ex-
isting communications facilities both in the United
States and abroad,;

(vi) assist in the preparation of Presidential action
documents for consideration by the President as may
be appropriate under section 201(a) of the Commu-
nications Satellite Act of 1962 (47 U.S.C. 721(a)),
make necessary recommendations to the President in
connection therewith, and keep the President informed
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with respect to the carrying out of the Communica-

tions Satellite Act of 1962; and

(vii) serve as the chief point of liaison between the
President and the Corporation.

(D) The authority to serve as the President’s principal
adviser on telecommunications policies pertaining to the
Nation’s economic and technological advancement and to
the regulation of the telecommunications industry.

(E) The authority to advise the Director of the Office
of Management and Budget on the development of policies
relating to the procurement and management of Federal
telecommunications systems.

(F) The authority to conduct studies and evaluations
concerning telecommunications research and development
and concerning the initiation, improvement, expansion,
testing, operation, and use of Federal telecommunications
systems and advising agencies of the results of such stud-
ies and evaluations.

(G) Functions which involve—

(i) developing and setting forth, in coordination
with the Secretary of State and other interested agen-
cies, plans, policies, and programs which relate to
international telecommunications issues, conferences,
and negotiations;

(i1) coordinating economic, technical, operational,
and related preparations for United States participa-
tion in international telecommunications conferences
and negotiations; and

(iii) providing advice and assistance to the Sec-
retary of State on international telecommunications
policies to strengthen the position and serve the best
interests of the United States in support of the Sec-
retary of State’s responsibility for the conduct of for-
eign affairs.

(H) The authority to provide for the coordination of the
telecommunications activities of the executive branch and
assist in the formulation of policies and standards for
those activities, including (but not limited to) consider-
ations of interoperability, privacy, security, spectrum use,
and emergency readiness.

(I) The authority to develop and set forth tele-
communications policies pertaining to the Nation’s eco-
nomic and technological advancement and to the regula-
tion of the telecommunications industry.

(J) The responsibility to ensure that the views of the
executive branch on telecommunications matters are effec-
tively presented to the Commission and, in coordination
with the Director of the Office of Management and Budget,
to the Congress.

(K) The authority to establish policies concerning spec-
trum assignments and use by radio stations belonging to
and operated by the United States.

(L) Functions which involve—
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(i) developing, in cooperation with the Commis-
sion, a comprehensive long-range plan for improved
management of all electromagnetic spectrum re-
sources;

(i) performing analysis, engineering, and adminis-
trative functions, including the maintenance of nec-
essary files and data bases, as necessary for the per-
formance of assigned functions for the management of
electromagnetic spectrum resources;

(iii) conducting research and analysis of electro-
magnetic propagation, radio systems characteristics,
and operating techniques affecting the utilization of
the electromagnetic spectrum in coordination with spe-
cialized, related research and analysis performed by
other Federal agencies in their areas of responsibility;
and

(iv) conducting research and analysis in the gen-
eral field of telecommunications sciences in support of
assigned functions and in support of other Govern-
ment agencies.

(M) The authority to conduct studies and make rec-
ommendations concerning the impact of the convergence of
computer and communications technology.

(N) The authority to coordinate Federal telecommuni-
cations assistance to State and local governments.

(O) The authority to conduct and coordinate economic
and technical analyses of telecommunications policies, ac-
tivities, and opportunities in support of assigned functions.

(P) The authority to contract for studies and reports
relating to any aspect of assigned functions.

(Q) The authority to participate, as appropriate, in
evaluating the capability of telecommunications resources,
in recommending remedial actions, and in developing pol-
icy options.

(R) The authority to participate with the National Se-
curity Council and the Director of the Office of Science and
Technology Policy as they carry out their responsibilities
under sections 4-1, 4-2, and 4-3 of Executive Order
12046, with respect to emergency functions, the national
communication system, and telecommunications planning
functions.

(S) The authority to establish coordinating committees
pursuant to section 10 of Executive Order 11556.

(T) The authority to establish, as permitted by law,
such interagency committees and working groups com-
posed of representatives of interested agencies and con-
sulting with such departments and agencies as may be
necessary for the effective performance of assigned func-
tions.

(U) The responsibility to promote the best possible and
most efficient use of electromagnetic spectrum resources
across the Federal Government, subject to and consistent
with the needs and missions of Federal agencies.
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(3) ADDITIONAL COMMUNICATIONS AND INFORMATION FUNC-
TIONS.—In addition to the functions described in paragraph (2),
the Secretary under paragraph (1)—

(A) may assign to the NTIA the performance of func-
tions under section 504(a) of the Communications Satellite

Act of 1962 (47 U.S.C. 753(a));

(B) shall assign to the NTIA the administration of the

Public Telecommunications Facilities Program under sec-

tions 390 through 393 of the Communications Act of 1934

(47 U.S.C. 390-393), and the National Endowment for

Children’s Educational Television under section 394 of the

Communications Act of 1934 (47 U.S.C. 394); and

(C) shall assign to the NTIA responsibility for pro-
viding for the establishment, and overseeing operation, of

a second-level Internet domain within the United States

country code domain in accordance with section 157.

SEC. 104. [47 U.S.C. 9031 SPECTRUM MANAGEMENT ACTIVITIES.!

(a) REVISION OF REGULATIONS.—Within 180 days after the date
of the enactment of this Act, the Secretary of Commerce and the
NTIA shall amend the Department of Commerce spectrum manage-
ment document entitled “Manual of Regulations and Procedures for
Federal Radio Frequency Management” to improve Federal spec-
trum management activities and shall publish in the Federal Reg-
ister any changes in the regulations in such document.

(b) REQUIREMENTS FOR REVISIONS.—The amendments required
by subsection (a) shall—

(1) provide for a period at the beginning of each meeting
of the Interdepartmental Radio Advisory Committee to be open
to the public to make presentations and receive advice, and
provide the public with other meaningful opportunities to
make presentations and receive advice;

(2) include provisions that will require (A) publication in
the Federal Register of major policy proposals that are not
classified and that involve spectrum management, and (B) ade-
quate opportunity for public review and comment on those pro-
posals;

(3) include provisions that will require publication in the
Federal Register of major policy decisions that are not classi-
fied and that involve spectrum management;

1The fiscal year 1999 appropriation to the NTIA to carry out spectrum management activities
contained the following provisions:

For necessary expenses, as provided for by law, of the National Telecommunications and Infor-
mation Administration (NTIA), $16,550,000, to remain available until expended: Provided, That
notwithstanding 31 U.S.C. 1535(d), the Secretary of Commerce shall charge Federal agencies
for costs incurred in spectrum management, analysis, and operations, and related services and
such fees shall be retained and used as offsetting collections for costs of such spectrum services,
to remain available until expended: Provided further, That hereafter, notwithstanding any other
provision of law, NTIA shall not authorize spectrum use or provide any spectrum functions pur-
suant to the NTIA Organization Act, 47 U.S.C. 902-903, to any Federal entity without reim-
bursement as required by NTIA for such spectrum management costs, and Federal entities with-
holding payment of such cost shall not use spectrum: Provided further, That the Secretary of
Commerce is authorized to retain and use as offsetting collections all funds transferred, or pre-
viously transferred, from other Government agencies for all costs incurred in telecommuni-
cations research, engineering, and related activities by the Institute for Telecommunication
Sciences of the NTIA, in furtherance of its assigned functions under this paragraph, and such
funds received from other Government agencies shall remain available until expended.
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(4) include provisions that will require that nonclassified
spectrum management information be made available to the
public, including access to electronic databases; and

(5) establish procedures that provide for the prompt and
impartial consideration of requests for access to Government
spectrum by the public, which procedures shall include provi-
sions that will require the disclosure of the status and ultimate
disposition of any such request.

(c) CERTIFICATION TO CONGRESS.—Not later than 180 days

after the date of enactment of this Act, the Secretary of Commerce

shall certify to Congress that the Secretary has complied with this
section.

(d) RADIO SERVICES.—

(1) ASSIGNMENTS FOR RADIO SERVICES.—In assigning fre-
quencies for mobile radio services and other radio services, the
Secretary of Commerce shall promote efficient and cost-effec-
tive use of the spectrum to the maximum extent feasible.

(2) AUTHORITY TO WITHHOLD ASSIGNMENTS.—The Secretary
of Commerce shall have the authority to withhold or refuse to
assign frequencies for mobile radio service or other radio serv-
ice in order to further the goal of making efficient and cost-ef-
fective use of the spectrum.

(3) SPECTRUM PLAN.—By October 1, 1993, the Secretary of
Commerce shall adopt and commence implementation of a plan
for Federal agencies with existing mobile radio systems to use
more spectrum-efficient technologies that are at least as spec-
trum-efficient and cost-effective as readily available commer-
cial mobile radio systems. The plan shall include a time sched-
ule for implementation.

(4) REPORT TO CONGRESS.—By October 1, 1993, the Sec-
retary of Commerce shall submit to the Committee on Com-
merce, Science, and Transportation of the Senate and the Com-
mittee on Energy and Commerce of the House of Representa-
tives a report summarizing the plan adopted under paragraph
(3), including the implementation schedule for the plan.

(e) PrRooF OF COMPLIANCE WITH FCC LICENSING REQUIRE-

MENTS.—

(1) AMENDMENT TO MANUAL REQUIRED.—Within 90 days
after the date of enactment of this subsection, the Secretary
and the NTIA shall amend the spectrum management docu-
ment described in subsection (a) to require that—

(A) no person or entity (other than an agency or in-
strumentality of the United States) shall be permitted,
after 1 year after such date of enactment, to operate a
radio station utilizing a frequency that is authorized for
the use of government stations pursuant to section
103(b)(2)(A) of this Act for any non-government application
unless such person or entity has submitted to the NTIA
proof, in a form prescribed by such manual, that such per-
son or entity has obtained a license from the Commission;
and

(B) no person or entity (other than an agency or in-
strumentality of the United States) shall be permitted,
after 1 year after such date of enactment, to utilize a radio
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station belonging to the United States for any non-govern-

ment application unless such person or entity has sub-

mitted to the NTIA proof, in a form prescribed by such
manual, that such person or entity has obtained a license
from the Commission.

(2) RETENTION OF FORMS.—The NTIA shall maintain on
file the proofs submitted under paragraph (1), or facsimiles
thereof.

(3) CERTIFICATION.—Within 1 year after the date of enact-
ment of this subsection, the Secretary and the NTIA shall cer-
tify to the Committee on Energy and Commerce of the House
of Representatives and the Committee on Commerce, Science,
and Transportation of the Senate that—

(A) the amendments required by paragraph (1) have
been accomplished; and

(B) the requirements of subparagraphs (A) and (B) of
such paragraph are being enforced.

SEC. 105. [47 U.S.C. 904] GENERAL ADMINISTRATIVE PROVISIONS.
(a) INTERAGENCY FUNCTIONS.—

(1) AGENCY CONSULTATION.—Federal agencies shall consult
with the Assistant Secretary and the NTIA to ensure that the
conduct of telecommunications activities by such agencies is
consistent with the policies developed wunder section
103(b)(2)(K).

(2) REPORT TO PRESIDENT.—The Secretary shall timely
submit to the President each year the report (including evalua-
tions and recommendations) provided for in section 404(a)! of
the Communications Satellite Act of 1962 (47 U.S.C. 744(a)1).

(3) COORDINATION WITH SECRETARY OF STATE.—The Sec-
retary shall coordinate with the Secretary of State the perform-
ance of the functions described in section 103(b)(2)(C). The Cor-
poration and concerned executive agencies shall provide the
Secretary with such assistance, documents, and other coopera-
tion as will enable the Secretary to carry out those functions.
(b) ADVISORY COMMITTEES AND INFORMAL CONSULTATIONS

WITH INDUSTRY.—To the extent the Assistant Secretary deems it
necessary to continue the Interdepartmental Radio Advisory Com-
mittee, such Committee shall serve as an advisory committee to the
Assistant Secretary and the NTIA. As permitted by law, the Assist-
ant Secretary may establish one or more telecommunications or in-
formation advisory committees (or both) composed of experts in the
telecommunications and/or information areas outside the Govern-
ment. The NTIA may also informally consult with industry as ap-
propriate to carry out the most effective performance of its func-
tions.
(c) GENERAL PROVISIONS.—

(1) REGULATIONS.—The Secretary and NTIA shall issue
such regulations as may be necessary to carry out the func-
tions assigned under this title.

(2) SUPPORT AND ASSISTANCE FROM OTHER AGENCIES.—AIll
executive agencies are authorized and directed to cooperate

1So in law. Section 404 of the Communications Satellite Act of 1962 does not contain sub-
sections.
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with the NTIA and to furnish it with such information, sup-
port, and assistance, not inconsistent with law, as it may re-
quire in the performance of its functions.

(3) EFFECT ON VESTED FUNCTIONS.—Nothing in this title
reassigns any function that is, on the date of enactment of this
Act, vested by law or executive order in the Commission, or the
Department of State, or any officer thereof.

(d) REORGANIZATION.—

(1) AUTHORITY TO REORGANIZE.—Subject to paragraph (2),
the Secretary may reassign to another unit of the Department
of Commerce a function (or portion thereof) required to be as-
signed to the NTIA by section 103(b).

(2) LIMITATION ON AUTHORITY.—The Secretary may not
make any reassignment of a function (or portion thereof) re-
quired to be assigned to the NTIA by section 103(b) unless the
Secretary submits to the Committee on Commerce, Science,
and Transportation of the Senate and the Committee on En-
ergy and Commerce of the House of Representatives a state-
ment describing the proposed reassignment and containing an
explanation of the reasons for the reassignment. No reassign-
ment of any such function (or portion thereof) shall be effective
until 90 legislative days after the Secretary submits that state-
ment to such Committees. For purposes of this paragraph, the
term “legislative days” includes only days on which both
Houses of Congress are in session.

(e) LIMITATION ON SOLICITATIONS.—Notwithstanding section 1

of the Act of October 2, 1964 (15 U.S.C. 1522), neither the Sec-
retary, the Assistant Secretary, nor any officer or employee of the
NTIA shall solicit any gift or bequest of property, both real and
personal, from any entity for the purpose of furthering the author-
ized functions of the NTIA if such solicitation would create a con-
flict of interest or an appearance of a conflict of interest.

PART B—TRANSFER OF AUCTIONABLE
FREQUENCIES

SEC. 111. [47 U.S.C. 921] DEFINITIONS.

As used in this part:

(1) The term “allocation” means an entry in the National
Table of Frequency Allocations of a given frequency band for
the purpose of its use by one or more radiocommunication serv-
ices.

(2) The term “assignment” means an authorization given
to a station licensee to use specific frequencies or channels.

(3) The term “the 1934 Act” means the Communications
Act of 1934 (47 U.S.C. 151 et seq.).

SEC. 112. [47 U.S.C. 922] NATIONAL SPECTRUM ALLOCATION PLAN-
NING.

The Assistant Secretary and the Chairman of the Commission

shall meet, at least biannually, to conduct joint spectrum planning
with respect to the following issues:
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(1) the extent to which licenses for spectrum use can be
issued pursuant to section 309(j) of the 1934 Act to increase
Federal revenues;

(2) the future spectrum requirements for public and pri-
vate uses, including State and local government public safety
agencies;

(3) the spectrum allocation actions necessary to accommo-
date those uses; and

(4) actions necessary to promote the efficient use of the
spectrum, including spectrum management techniques to pro-
mote increased shared use of the spectrum that does not cause
harmful interference as a means of increasing commercial ac-
cess.

SEC. 113. [47 U.S.C. 9231 IDENTIFICATION OF REALLOCABLE FRE-
QUENCIES.

(a) IDENTIFICATION REQUIRED.—The Secretary shall, within 18
months after the date of the enactment of the Omnibus Budget
Reconciliation Act of 1993 and within 6 months after the date of
enactment of the Balanced Budget Act of 1997, prepare and submit
to the President and the Congress a report identifying and recom-
mending for reallocation bands of frequencies—

(1) that are allocated on a primary basis for Federal Gov-
ernment use;

(2) that are not required for the present or identifiable fu-
ture needs of the Federal Government;

(3) that can feasibly be made available, as of the date of
submission of the report or at any time during the next 15
years, for use under the 1934 Act (other than for Federal Gov-
ernment stations under section 305 of the 1934 Act);

(4) the transfer of which (from Federal Government use)
will not result in costs to the Federal Government, or losses of
services or benefits to the public, that are excessive in relation
to the benefits to the public that may be provided by non-Fed-
eral licensees; and

(5) that are most likely to have the greatest potential for
productive uses and public benefits under the 1934 Act if allo-
cated for non-Federal use.

(b) MINIMUM AMOUNT OF SPECTRUM RECOMMENDED.—

(1) INITIAL REALLOCATION REPORT.—In accordance with the
provisions of this section, the Secretary shall recommend for
reallocation in the initial report required by subsection (a), for
use other than by Federal Government stations under section
305 of the 1934 Act (47 U.S.C. 305), bands of frequencies that
in the aggregate span not less than 200 megahertz, that are
located below 5 gigahertz, and that meet the criteria specified
in paragraphs (1) through (5) of subsection (a). Such bands of
frequencies shall include bands of frequencies, located below 3
}gligahertz, that span in the aggregate not less than 100 mega-

ertz.

(2) MIXED USES PERMITTED TO BE COUNTED.—Bands of fre-
quencies which a report of the Secretary under subsection (a)
or (d)(1) recommends be partially retained for use by Federal
Government stations, but which are also recommended to be
reallocated to be made available under the 1934 Act for use by
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non-Federal stations, may be counted toward the minimum
spectrum required by paragraph (1) or (3) of this subsection,
except that—

(A) the bands of frequencies counted under this para-
graph may not count toward more than one-half of the
minimums required by paragraph (1) or (3) of this sub-
section;

(B) a band of frequencies may not be counted under
this paragraph unless the assignments of the band to Fed-
eral Government stations under section 305 of the 1934
Act (47 U.S.C. 305) are limited by geographic area, by
time, or by other means so as to guarantee that the poten-
tial use to be made by such Federal Government stations
is substantially less (as measured by geographic area,
time, or otherwise) than the potential use to be made by
non-Federal stations; and

(C) the operational sharing permitted under this para-
graph shall be subject to the interference regulations pre-
scribed by the Commission pursuant to section 305(a) of
the 1934 Act and to coordination procedures that the Com-
mission and the Secretary shall jointly establish and im-
plement to ensure against harmful interference.

(3) SECOND REALLOCATION REPORT.—In accordance with
the provisions of this section, the Secretary shall recommend
for reallocation in the second report required by subsection (a),
for use other than by Federal Government stations under sec-
tion 305 of the 1934 Act (47 U.S.C. 305), a band or bands of
frequencies that—

(A) in the aggregate span not less than 12 megahertz;

(B) are located below 3 gigahertz; and

(C) meet the criteria specified in paragraphs (1)
through (5) of subsection (a).

(c) CRITERIA FOR IDENTIFICATION.—

(1) NEEDS OF THE FEDERAL GOVERNMENT.—In determining
whether a band of frequencies meets the criteria specified in
subsection (a)(2), the Secretary shall—

(A) consider whether the band of frequencies is used
to provide a communications service that is or could be
available from a commercial provider or other vendor;

(B) seek to promote—

(1) the maximum practicable reliance on commer-
cially available substitutes;
(i1) the sharing of frequencies (as permitted under

subsection (b)(2));

(iii) the development and use of new communica-
tions technologies; and

(iv) the use of nonradiating communications sys-
tems where practicable; and

(C) seek to avoid—

(i) serious degradation of Federal Government
services and operations;

(i1) excessive costs to the Federal Government and
users of Federal Government services; and
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(iii) excessive disruption of existing use of Federal

Government frequencies by amateur radio licensees.
(2) FEASIBILITY OF USE.—In determining whether a fre-

quency band meets the criteria specified in subsection (a)(3),
the Secretary shall—

(A) assume that the frequency will be assigned by the
Commission under section 303 of the 1934 Act (47 U.S.C.
303) within 15 years;

(B) assume reasonable rates of scientific progress and
growth of demand for telecommunications services;

(C) seek to include frequencies which can be used to
stimulate the development of new technologies; and

(D) consider the immediate and recurring costs to re-
establish services displaced by the reallocation of spec-
trum.

(3) ANALYSIS OF BENEFITS.—In determining whether a
band of frequencies meets the criteria specified in subsection
(a)(5), the Secretary shall consider—

(A) the extent to which equipment is or will be avail-
able that is capable of utilizing the band,;

(B) the proximity of frequencies that are already as-
signed for commercial or other non-Federal use;

(C) the extent to which, in general, commercial users
c01(1ild share the frequency with amateur radio licensees;
an

(D) the activities of foreign governments in making
frequencies available for experimentation or commercial
assignments in order to support their domestic manufac-
turers of equipment.

(4) POWER AGENCY FREQUENCIES.—

(A) APPLICABILITY OF CRITERIA.—The criteria specified
by subsection (a) shall be deemed not to be met for any
purpose under this part with regard to any frequency as-
signment to, or any frequency assignment used by, a Fed-
eral power agency for the purpose of withdrawing that as-
signment.

(B) MIXED USE ELIGIBILITY.—The frequencies assigned
to any Federal power agency may only be eligible for
mixed use under subsection (b)(2) in geographically sepa-
rate areas, but in those cases where a frequency is to be
shared by an affected Federal power agency and a non-
Federal user, such use by the non-Federal user shall not
cause harmful interference to the affected Federal power
agency or adversely affect the reliability of its power sys-
tem.

(C) DEFINITION.—As used in this paragraph, the term
“Federal power agency” means the Tennessee Valley Au-
thority, the Bonneville Power Administration, the Western
Area Power Administration, the Southwestern Power Ad-
ministration, the Southeastern Power Administration, or
the Alaska Power Administration.

(5) LIMITATION ON REALLOCATION.—None of the fre-
quencies recommended for reallocation in the reports required
by this subsection shall have been recommended, prior to the
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date of enactment of the Omnibus Budget Reconciliation Act of

1993, for reallocation to non-Federal use by international

agreement.

(d) PROCEDURE FOR IDENTIFICATION OF REALLOCABLE BANDS
OF FREQUENCIES.—

(1) SUBMISSION OF PRELIMINARY IDENTIFICATION TO CON-
GRESS.—Within 6 months after the date of the enactment of
the Omnibus Budget Reconciliation Act of 1993, the Secretary
shall prepare, make publicly available, and submit to the
President, the Congress, and the Commission a report which
makes a preliminary identification of reallocable bands of fre-
quencies which meet the criteria established by this section.

(2) PuBLiC COMMENT.—The Secretary shall provide inter-
ested persons with the opportunity to submit, within 90 days
after the date of its publication, written comment on the pre-
liminary report required by paragraph (1). The Secretary shall
immediately transmit a copy of any such comment to the Com-
mission.

(3) COMMENT AND RECOMMENDATIONS FROM COMMISSION.—
The Commission shall, within 90 days after the conclusion of
the period for comment provided pursuant to paragraph (2),
submit to the Secretary the Commission’s analysis of such com-
ments and the Commission’s recommendations for responses to
such comments, together with such other comments and rec-
ommendations as the Commission deems appropriate.

(4) DIRECT DISCUSSIONS.—The Secretary shall encourage
and provide opportunity for direct discussions among commer-
cial representatives and Federal Government users of the spec-
trum to aid the Secretary in determining which frequencies to
recommend for reallocation. The Secretary shall provide notice
to the public and the Commission of any such discussions, in-
cluding the name or names of any businesses or other persons
represented in such discussions. A representative of the Com-
mission (and of the Secretary at the election of the Secretary)
shall be permitted to attend any such discussions. The Sec-
retary shall provide the public and the Commission with an op-
portunity to comment on the results of any such discussions
prior to the submission of the initial report required by sub-
section (a).

(e) TIMETABLE FOR REALLOCATION AND LIMITATION.—1

(1) TIMETABLE REQUIRED.—The Secretary shall, as part of
the reports required by subsections (a) and (d)(1), include a
timetable that recommends effective dates by which the Presi-
dent shall withdraw or limit assignments of the frequencies
specified in such reports.

(2) EXPEDITED REALLOCATION.—

1Section 3002(b) of the Balanced Budget Act of 1997 (P.L. 105-33; 111 Stat. 260) contained
the following provision with respect to the accelerated availability of certain spectrum:

(b) ACCELERATED AVAILABILITY FOR AUCTION OF 1,710-1,755 MEGAHERTZ FROM INITIAL RE-
ALLOCATION REPORT.—The band of frequencies located at 1,710-1,755 megahertz identified in
the initial reallocation report under section 113(a) of the National Telecommunications and In-
formation Administration Act (47 U.S.C. 923(a)) shall, notwithstanding the timetable rec-
ommended under section 113(e) of such Act and section 115(b)(1) of such Act, be available in
accordance with this subsection for assignment for commercial use. The Commission shall assign
licenses for such use by competitive bidding commenced after January 1, 2001, pursuant to sec-
tion 309(j) of the Communications Act of 1934 (47 U.S.C. 309()).
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(A) REQUIRED REALLOCATION.—The Secretary shall, as
part of the report required by subsection (d)(1), specifically
identify and recommend for immediate reallocation bands
of frequencies that in the aggregate span not less than 50
megahertz, that meet the criteria described in subsection
(a), and that can be made available for reallocation imme-
diately upon issuance of the report required by subsection
(d)(1). Such bands of frequencies shall include bands of fre-
quencies, located below 3 gigahertz, that in the aggregate
span not less than 25 megahertz.

(B) PERMITTED REALLOCATION.—The Secretary may, as
part of such report, identify and recommend bands of fre-
quencies for immediate reallocation for a mixed use pursu-
ant to subsection (b)(2), but such bands of frequencies may
nAot count toward the minimums required by subparagraph
(A).

(3) DELAYED EFFECTIVE DATES.—In setting the rec-
ommended delayed effective dates, the Secretary shall—

(A) consider the need to reallocate bands of fre-
quencies as early as possible, taking into account the re-
quirements of paragraphs (1) and (2) of section 115(b);

(B) be based on the useful remaining life of equipment
that has been purchased or contracted for to operate on
identified frequencies;

(C) consider the need to coordinate frequency use with
other nations; and

(D) take into account the relationship between the
costs to the Federal Government of changing to different
frequencies and the benefits that may be obtained from
commercial and other non-Federal uses of the reassigned
frequencies.

(f) ADDITIONAL REALLOCATION REPORT.—If the Secretary re-
ceives a notice from the Commission pursuant to section 3002(c)(5)
of the Balanced Budget Act of 1997, the Secretary shall prepare
and submit to the President, the Commission, and the Congress a
report recommending for reallocation for use other than by Federal
Government stations under section 305 of the 1934 Act (47 U.S.C.
305), bands of frequencies that are suitable for the licensees identi-
fied in the Commission’s notice. The Commission shall, not later
than one year after receipt of such report, prepare, submit to the
President and the Congress, and implement, a plan for the imme-
diate allocation and assignment of such frequencies under the 1934
Act to incumbent licensees described in the Commission’s notice.

(g) RELOCATION OF AND SPECTRUM SHARING BY FEDERAL GOV-
ERNMENT STATIONS.— 1!

1Section 113(g) of the National Telecommunications and Information Administration Organi-
zation Act was amended by subsection (c) of section 1064 of the Strom Thurmond National De-
fense Authorization Act for Fiscal Year 1999. The other provisions of that section are as follows:

SEC. 1064. DEPARTMENT OF DEFENSE USE OF FREQUENCY SPECTRUM.

(a) FINDING.—Congress finds that the report submitted to Congress by the Secretary of De-
fense on April 2, 1998, regarding the reallocation of the frequency spectrum used or dedicated
to the Department of Defense and the intelligence community does not include a discussion of
the costs to the Department of Defense that are associated with past and potential future re-
allocations of the frequency spectrum, although such a discussion was to be included in the re-
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(1) ELIGIBLE FEDERAL ENTITIES.—Any Federal entity that
operates a Federal Government station authorized to use a
band of eligible frequencies described in paragraph (2) and that
incurs relocation or sharing costs because of planning for an
auction of spectrum frequencies or the reallocation of spectrum
frequencies from Federal use to exclusive non-Federal use or to
shared use shall receive payment for such relocation or sharing
costs from the Spectrum Relocation Fund, in accordance with
this section and section 118. For purposes of this paragraph,
Federal power agencies exempted under subsection (c)(4) that
choose to relocate from the frequencies identified for realloca-
tion pursuant to subsection (a) are eligible to receive payment
under this paragraph.

(2) ELIGIBLE FREQUENCIES.—The bands of eligible fre-
quencies for purposes of this section are as follows:

(A) the 216-220 megahertz band, the 1432-1435
megahertz band, the 1710-1755 megahertz band, and the
2385-2390 megahertz band of frequencies; and

(B) any other band of frequencies reallocated from
Federal use to non-Federal use or to shared use after Jan-
uary 1, 2003, that is assigned by competitive bidding pur-
suant to section 309(j) of the Communications Act of 1934
(47 U.S.C. 309(3)).

(3) RELOCATION OR SHARING COSTS DEFINED.—

(A) IN GENERAL.—For purposes of this section and sec-
tion 118, the term “relocation or sharing costs” means the
costs incurred by a Federal entity in connection with the
auction of spectrum frequencies previously assigned to
such entity or the sharing of spectrum frequencies as-
signed to such entity (including the auction or a planned
auction of the rights to use spectrum frequencies on a
shared basis with such entity) in order to achieve com-
parable capability of systems as before the relocation or
sharing arrangement. Such term includes, with respect to
relocation or sharing, as the case may be—

(i) the costs of any modification or replacement of
equipment, spares, associated ancillary equipment,
software, facilities, operating manuals, training, or
compliance with regulations that are attributable to
relocation or sharing;

(i1) the costs of all engineering, equipment, soft-
ware, site acquisition, and construction, as well as any
legitimate and prudent transaction expense, including

port as directed in connection with the enactment of the National Defense Authorization Act
for Fiscal Year 1998.

(b) ADDITIONAL REPORT.—The Secretary of Defense shall, not later than October 31, 1998,
submit to the Committee on Armed Services of the Senate and the Committee on National Secu-
rity of the House of Representatives a report that discusses the costs referred to in subsection
(a).

(d) REPORTS ON CoSTS OF RELOCATIONS.—The head of each department or agency of the Fed-
eral Government shall include in the annual budget submission of such department or agency
to the Director of the Office of Management and Budget a report assessing the costs to be in-
curred by such department or agency as a result of any frequency relocations of such depart-
ment or agency that are anticipated under section 113 of the National Telecommunications In-
formation Administration Organization Act (47 U.S.C. 923) as of the date of such report.
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term-limited Federal civil servant and contractor staff
necessary to carry out the relocation or sharing activi-
ties of a Federal entity, and reasonable additional
costs incurred by the Federal entity that are attrib-
utable to relocation or sharing, including increased re-
curring costs associated with the replacement of facili-
ties;

(iii) the costs of research, engineering studies, eco-
nomic analyses, or other expenses reasonably incurred
in connection with—

(I) calculating the estimated relocation or
sharing costs that are provided to the Commission
pursuant to paragraph (4)(A);

(IT) determining the technical or operational
feasibility of relocation to 1 or more potential relo-
cation bands; or

(IIT) planning for or managing a relocation or
sharing arrangement (including spectrum coordi-
nation with auction winners);

(iv) the one-time costs of any modification of
equipment reasonably necessary—

(I) to accommodate non-Federal use of shared
frequencies; or

(II) in the case of eligible frequencies reallo-
cated for exclusive non-Federal use and assigned
through a system of competitive bidding under
section 309(j) of the Communications Act of 1934
(47 U.S.C. 309(j)) but with respect to which a Fed-
eral entity retains primary allocation or protected
status for a period of time after the completion of
the competitive bidding process, to accommodate
shared Federal and non-Federal use of such fre-
quencies for such period; and
(v) the costs associated with the accelerated re-

placement of systems and equipment if the accelera-

tion is necessary to ensure the timely relocation of sys-
tems to a new frequency assignment or the timely ac-
commodation of sharing of Federal frequencies.

(B) COMPARABLE CAPABILITY OF SYSTEMS.—For pur-
poses of subparagraph (A), comparable capability of sys-
tems—

(1) may be achieved by relocating a Federal Gov-
ernment station to a new frequency assignment, by re-
locating a Federal Government station to a different
geographic location, by modifying Federal Government
equipment to mitigate interference or use less spec-
trum, in terms of bandwidth, geography, or time, and
thereby permitting spectrum sharing (including shar-
ing among relocated Federal entities and incumbents
to make spectrum available for non-Federal use) or re-
location, or by utilizing an alternative technology; and

(i1) includes the acquisition of state-of-the-art re-
placement systems intended to meet comparable oper-
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ational scope, which may include incidental increases

in functionality.

(4) NOTICE TO COMMISSION OF ESTIMATED RELOCATION OR
SHARING COSTS.—

(A) The Commission shall notify the NTIA at least 18
months prior to the commencement of any auction of eligi-
ble frequencies defined in paragraph (2). At least 6 months
prior to the commencement of any such auction, the NTIA,
on behalf of the Federal entities and after review by the
Office of Management and Budget, shall notify the Com-
mission of estimated relocation or sharing costs and
timelines for such relocation or sharing.

(B) Upon timely request of a Federal entity, the NTIA
shall provide such entity with information regarding an al-
ternative frequency assignment or assignments to which
their radiocommunications operations could be relocated
for purposes of calculating the estimated relocation or
sharing costs and timelines to be submitted to the Com-
mission pursuant to subparagraph (A).

(C) To the extent practicable and consistent with na-
tional security considerations, the NTIA shall provide the
information required by subparagraphs (A) and (B) by the
geographic location of the Federal entities’ facilities or sys-
tems and the frequency bands used by such facilities or
systems.

(5) NOTICE TO CONGRESSIONAL COMMITTEES AND GAO.—The
NTIA shall, at the time of providing an initial estimate of relo-
cation or sharing costs to the Commission under paragraph
(4)(A), submit to Committees on Appropriations and Energy
and Commerce of the House of Representatives for approval, to
the Committees on Appropriations and Commerce, Science,
and Transportation of the Senate for approval, and to the
Comptroller General a copy of such estimate and the timelines
for relocation or sharing. Unless disapproved within 30 days,
the estimate shall be approved. If disapproved, the NTIA may
resubmit a revised initial estimate.

(6) IMPLEMENTATION OF PROCEDURES.—The NTIA shall
take such actions as necessary to ensure the timely relocation
of Federal entities’ spectrum-related operations from fre-
quencies described in paragraph (2) to frequencies or facilities
of comparable capability and to ensure the timely implementa-
tion of arrangements for the sharing of frequencies described
in such paragraph. Upon a finding by the NTIA that a Federal
entity has achieved comparable capability of systems, the
NTIA shall terminate or limit the entity’s authorization and
notify the Commission that the entity’s relocation has been
completed or sharing arrangement has been implemented. The
NTIA shall also terminate such entity’s authorization if the
NTIA determines that the entity has unreasonably failed to
comply with the timeline for relocation or sharing submitted by
the Director of the Office of Management and Budget under
section 118(d)(2)(C).

(h) DEVELOPMENT AND PUBLICATION OF RELOCATION OR SHAR-

ING TRANSITION PLANS.—
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(1) DEVELOPMENT OF TRANSITION PLAN BY FEDERAL ENTI-
TY.—Not later than 240 days before the commencement of any
auction of eligible frequencies described in subsection (g)(2), a
Federal entity authorized to use any such frequency shall sub-
mit to the NTIA and to the Technical Panel established by
paragraph (3) a transition plan for the implementation by such
entity of the relocation or sharing arrangement. The NTIA
shall specify, after public input, a common format for all Fed-
eral entities to follow in preparing transition plans under this
paragraph.

(2) CONTENTS OF TRANSITION PLAN.—The transition plan
required by paragraph (1) shall include the following informa-
tion:

(A) The use by the Federal entity of the eligible fre-
quencies to be auctioned, current as of the date of the sub-
mission of the plan.

(B) The geographic location of the facilities or systems
of the Federal entity that use such frequencies.

(C) The frequency bands used by such facilities or sys-
tems, described by geographic location.

(D) The steps to be taken by the Federal entity to relo-
cate its spectrum use from such frequencies or to share
such frequencies, including timelines for specific geo-
graphic locations in sufficient detail to indicate when use
of such frequencies at such locations will be discontinued
by the Federal entity or shared between the Federal entity
and non-Federal users.

(E) The specific interactions between the eligible Fed-
eral entity and the NTIA needed to implement the transi-
tion plan.

(F) The name of the officer or employee of the Federal
entity who is responsible for the relocation or sharing ef-
forts of the entity and who is authorized to meet and nego-
tiate with non-Federal users regarding the transition.

(G) The plans and timelines of the Federal entity for—

(1) using funds received from the Spectrum Reloca-

tion Fund established by section 118;

(i1) procuring new equipment and additional per-
sonnel needed for relocation or sharing;

(iii) field-testing and deploying new equipment
needed for relocation or sharing; and

(iv) hiring and relying on contract personnel, if
any, needed for relocation or sharing.

(H) Factors that could hinder fulfillment of the transi-
tion plan by the Federal entity.

(3) TECHNICAL PANEL.—

(A) ESTABLISHMENT.—There is established within the
NTIA a panel to be known as the Technical Panel.

(B) MEMBERSHIP.—

(i) NUMBER AND APPOINTMENT.—The Technical

Panel shall be composed of 3 members, to be ap-

pointed as follows:
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(I) One member to be appointed by the Direc-
tor of the Office of Management and Budget (in
this subsection referred to as “OMB”).

(IT) One member to be appointed by the As-
sistant Secretary.

(ITT) One member to be appointed by the
Chairman of the Commission.

(i1) QUALIFICATIONS.—Each member of the Tech-
nical Panel shall be a radio engineer or a technical ex-
pert.

(iii) INITIAL APPOINTMENT.—The initial members
of the Technical Panel shall be appointed not later
than 180 days after the date of the enactment of the
Middle Class Tax Relief and Job Creation Act of 2012.

(iv) TERMS.—The term of a member of the Tech-
nical Panel shall be 18 months, and no individual may
serve more than 1 consecutive term.

(v) VACANCIES.—Any member appointed to fill a
vacancy occurring before the expiration of the term for
which the member’s predecessor was appointed shall
be appointed only for the remainder of that term. A
member may serve after the expiration of that mem-
ber’s term until a successor has taken office. A va-
cancy shall be filled in the manner in which the origi-
nal appointment was made.

(vi) NO COMPENSATION.—The members of the
Technical Panel shall not receive any compensation for
service on the Technical Panel. If any such member is
an employee of the agency of the official that ap-
pointed such member to the Technical Panel, com-
pensation in the member’s capacity as such an em-
ployee shall not be considered compensation under
this clause.

(C) ADMINISTRATIVE SUPPORT.—The NTIA shall pro-
vide the Technical Panel with the administrative support
services necessary to carry out its duties under this sub-
section and subsection (i).

(D) REGULATIONS.—Not later than 180 days after the
date of the enactment of the Middle Class Tax Relief and
Job Creation Act of 2012, the NTIA shall, after public no-
tice and comment and subject to approval by the Director
of OMB, adopt regulations to govern the workings of the
Technical Panel.

(E) CERTAIN REQUIREMENTS INAPPLICABLE.—The Fed-
eral Advisory Committee Act (5 U.S.C. App.) and sections
552 and 552b of title 5, United States Code, shall not
apply to the Technical Panel.

(4) REVIEW OF PLAN BY TECHNICAL PANEL.—

(A) IN GENERAL.—Not later than 30 days after the
submission of the plan under paragraph (1), the Technical
Panel shall submit to the NTIA and to the Federal entity
a report on the sufficiency of the plan, including whether
the plan includes the information required by paragraph
(2) and an assessment of the reasonableness of the pro-
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posed timelines and estimated relocation or sharing costs,

including the costs of any proposed expansion of the capa-

bilities of a Federal system in connection with relocation
or sharing.

(B) INSUFFICIENCY OF PLAN.—If the Technical Panel
finds the plan insufficient, the Federal entity shall, not
later than 90 days after the submission of the report by
the Technical Panel under subparagraph (A), submit to the
Technical Panel a revised plan. Such revised plan shall be
treated as a plan submitted under paragraph (1).

(5) PUBLICATION OF TRANSITION PLAN.—Not later than 120
days before the commencement of the auction described in
paragraph (1), the NTIA shall make the transition plan pub-
licly available on its website.

(6) UPDATES OF TRANSITION PLAN.—As the Federal entity
implements the transition plan, it shall periodically update the
plan to reflect any changed circumstances, including changes
in estimated relocation or sharing costs or the timeline for relo-
cation or sharing. The NTIA shall make the updates available
on its website.

(7) CLASSIFIED AND OTHER SENSITIVE INFORMATION.—

(A) CLASSIFIED INFORMATION.—If any of the informa-
tion required to be included in the transition plan of a
Federal entity is classified information (as defined in sec-
tion 798(b) of title 18, United States Code), the entity
shall—

(1) include in the plan—

(I) an explanation of the exclusion of any such
information, which shall be as specific as possible;
and

(II) all relevant non-classified information
that is available; and
(i1) discuss as a factor under paragraph (2)(H) the

extent of the classified information and the effect of

such information on the implementation of the reloca-
tion or sharing arrangement.

(B) REGULATIONS.—Not later than 180 days after the
date of the enactment of the Middle Class Tax Relief and
Job Creation Act of 2012, the NTIA, in consultation with
the Director of OMB and the Secretary of Defense, shall
adopt regulations to ensure that the information publicly
released under paragraph (5) or (6) does not contain classi-
fied information or other sensitive information.

(i) DisPUTE RESOLUTION PROCESS.—

(1) IN GENERAL.—If a dispute arises between a Federal en-
tity and a non-Federal user regarding the execution, timing, or
cost of the transition plan submitted by the Federal entity
under subsection (h)(1), the Federal entity or the non-Federal
user may request that the NTIA establish a dispute resolution
board to resolve the dispute.

(2) ESTABLISHMENT OF BOARD.—

(A) IN GENERAL.—If the NTIA receives a request under
paragraph (1), it shall establish a dispute resolution board.
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(B) MEMBERSHIP AND APPOINTMENT.—The dispute res-
olution board shall be composed of 3 members, as follows:

(i) A representative of the Office of Management
and Budget (in this subsection referred to as “OMB”),
to be appointed by the Director of OMB.

(ii) A representative of the NTIA, to be appointed
by the Assistant Secretary.

(iii) A representative of the Commission, to be ap-
pointed by the Chairman of the Commission.

(C) CHAIR.—The representative of OMB shall be the
Chair of the dispute resolution board.

(D) VACANCIES.—Any vacancy in the dispute resolu-
tion board shall be filled in the manner in which the origi-
nal appointment was made.

(E) NO COMPENSATION.—The members of the dispute
resolution board shall not receive any compensation for
service on the board. If any such member is an employee
of the agency of the official that appointed such member
to the board, compensation in the member’s capacity as
such an employee shall not be considered compensation
under this subparagraph.

(F) TERMINATION OF BOARD.—The dispute resolution
board shall be terminated after it rules on the dispute that
it was established to resolve and the time for appeal of its
decision under paragraph (7) has expired, unless an appeal
has been taken under such paragraph. If such an appeal
has been taken, the board shall continue to exist until the
appeal process has been exhausted and the board has com-
pleted any action required by a court hearing the appeal.
(3) PROCEDURES.—The dispute resolution board shall meet

simultaneously with representatives of the Federal entity and
the non-Federal user to discuss the dispute. The dispute reso-
lution board may require the parties to make written submis-
sions to it.

(4) DEADLINE FOR DECISION.—The dispute resolution board
shall rule on the dispute not later than 30 days after the re-
quest was made to the NTIA under paragraph (1).

(5) ASSISTANCE FROM TECHNICAL PANEL.—The Technical
Panel established under subsection (h)(3) shall provide the dis-
pute resolution board with such technical assistance as the
board requests.

(6) ADMINISTRATIVE SUPPORT.—The NTIA shall provide the
dispute resolution board with the administrative support serv-
ices necessary to carry out its duties under this subsection.

(7) APPEALS.—A decision of the dispute resolution board
may be appealed to the United States Court of Appeals for the
District of Columbia Circuit by filing a notice of appeal with
that court not later than 30 days after the date of such deci-
sion. Each party shall bear its own costs and expenses, includ-
ing attorneys’ fees, for any appeal under this paragraph.

(8) REGULATIONS.—Not later than 180 days after the date
of the enactment of the Middle Class Tax Relief and Job Cre-
ation Act of 2012, the NTIA shall, after public notice and com-
ment and subject to approval by OMB, adopt regulations to
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govern the working of any dispute resolution boards estab-

lished under paragraph (2)(A) and the role of the Technical

Panel in assisting any such board.

(9) CERTAIN REQUIREMENTS INAPPLICABLE.—The Federal
Advisory Committee Act (5 U.S.C. App.) and sections 552 and
552b of title 5, United States Code, shall not apply to a dispute
resolution board established under paragraph (2)(A).

(j) RELOCATION PRIORITIZED OVER SHARING.—

(1) IN GENERAL.—In evaluating a band of frequencies for
possible reallocation for exclusive non-Federal use or shared
use, the NTIA shall give priority to options involving realloca-
tion of the band for exclusive non-Federal use and shall choose
options involving shared use only when it determines, in con-
sultation with the Director of the Office of Management and
Budget, that relocation of a Federal entity from the band is not
feasible because of technical or cost constraints.

(2) NOTIFICATION OF CONGRESS WHEN SHARING CHOSEN.—
If the NTIA determines under paragraph (1) that relocation of
a Federal entity from the band is not feasible, the NTIA shall
notify the Committee on Commerce, Science, and Transpor-
tation of the Senate and the Committee on Energy and Com-
merce of the House of Representatives of the determination, in-
cluding the specific technical or cost constraints on which the
determination is based.

(k) FEDERAL ACTION To EXPEDITE SPECTRUM TRANSFER.—Any
Federal Government station which operates on electromagnetic
spectrum that has been identified in any reallocation report under
this section shall, to the maximum extent practicable through the
use of the authority granted under subsection (g) and any other ap-
plicable provision of law, take action to relocate its spectrum use
to other frequencies that are reserved for Federal use or to consoli-
date its spectrum use with other Federal Government stations in
a manner that maximizes the spectrum available for non-Federal
use.

(1) DEFINITION.—For purposes of this section, the term “Federal
entity” means any department, agency, or other instrumentality of
the Federal Government that utilizes a Government station license
obtained under section 305 of the 1934 Act (47 U.S.C. 305).

SEC. 114. [47 U.S.C. 924] WITHDRAWAL OR LIMITATION OF ASSIGN-
MENT TO FEDERAL GOVERNMENT STATIONS.

(a) IN GENERAL.—The President shall—

(1) within 6 months after receipt of a report by the Sec-
retary under subsection (a), (d)(1), or (f) of section 113, with-
draw the assignment to a Federal Government station of any
frequency which the report recommends for immediate re-
allocation;

(2) within any such 6-month period, limit the assignment
to a Federal Government station of any frequency which the
report recommends be made immediately available for mixed
use under section 113(b)(2);

(3) by the delayed effective date recommended by the Sec-
retary under section 113(e) (except as provided in subsection
(b)(4) of this section), withdraw or limit the assignment to a
Federal Government station of any frequency which the report
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recommends be reallocated or made available for mixed use on
such delayed effective date;

(4) assign or reassign other frequencies to Federal Govern-
ment stations as necessary to adjust to such withdrawal or
limitation of assignments; and

(5) transmit a notice and description to the Commission
and each House of Congress of the actions taken under this
subsection.

(b) EXCEPTIONS.—

(1) AUTHORITY TO SUBSTITUTE.—If the President deter-
mines that a circumstance described in paragraph (2) exists,
the President—

(A) may substitute an alternative frequency or fre-
quencies for the frequency that is subject to such deter-
mination and withdraw (or limit) the assignment of that
alternative frequency in the manner required by sub-
section (a); and

(B) shall submit a statement of the reasons for taking
the action described in subparagraph (A) to the Commis-
sion, Committee on Energy and Commerce of the House of
Representatives, and the Committee on Commerce,
Science, and Transportation of the Senate.

(2) GROUNDS FOR SUBSTITUTION.—For purposes of para-
graph (1), the following circumstances are described in this
paragraph:

(A) the reassignment would seriously jeopardize the
national defense interests of the United States;

(B) the frequency proposed for reassignment is unique-
ly suited to meeting important governmental needs;

(C) the reassignment would seriously jeopardize public
health or safety;

(D) the reassignment will result in costs to the Federal
Government that are excessive in relation to the benefits
that may be obtained from commercial or other non-Fed-
eral uses of the reassigned frequency; or

(E) the reassignment will disrupt the existing use of a
Federal Government band of frequencies by amateur radio
licensees.

(3) CRITERIA FOR SUBSTITUTED FREQUENCIES.—For pur-
poses of paragraph (1), a frequency may not be substituted for
a frequency identified and recommended by the report of the
Secretary under section 113(a) unless the substituted fre-
que?c)y also meets each of the criteria specified by section
113(a).

(4) DELAYS IN IMPLEMENTATION.—If the President deter-
mines that any action cannot be completed by the delayed ef-
fective date recommended by the Secretary pursuant to section
113(e), or that such an action by such date would result in a
frequency being unused as a consequence of the Commission’s
plan under section 115, the President may—

(A) withdraw or limit the assignment to Federal Gov-
ernment stations on a later date that is consistent with
such plan, except that the President shall notify each com-
mittee specified in paragraph (1)(B) and the Commission of
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the reason that withdrawal or limitation at a later date is

required; or

(B) substitute alternative frequencies pursuant to the
provisions of this subsection.

SEC. 115. [47 U.S.C. 925] DISTRIBUTION OF FREQUENCIES BY THE
COMMISSION.

(a) ALLOCATION AND ASSIGNMENT OF IMMEDIATELY AVAILABLE
FREQUENCIES.—With respect to the frequencies made available for
immediate reallocation pursuant to section 113(e)(2), the Commis-
sion, not later than 18 months after the date of enactment of the
Omnibus Budget Reconciliation Act of 1993, shall issue regulations
to allocate such frequencies and shall propose regulations to assign
such frequencies.

(b) ALLOCATION AND ASSIGNMENT OF REMAINING AVAILABLE
FREQUENCIES.—With respect to the frequencies made available for
reallocation pursuant to section 113(e)(3), the Commission shall,
not later than 1 year after receipt of the initial reallocation report
required by section 113(a), prepare, submit to the President and
the Congress, and implement, a plan for the allocation and assign-
ment under the 1934 Act of such frequencies. Such plan shall—

(1) not propose the immediate allocation and assignment of
all such frequencies but, taking into account the timetable rec-
ommended by the Secretary pursuant to section 113(e), shall
propose—

(A) gradually to allocate and assign the frequencies re-
maining, after making the reservation required by sub-
paragraph (B), over the course of 10 years beginning on
the date of submission of such plan; and

(B) to reserve a significant portion of such frequencies
for allocation and assignment beginning after the end of
such 10-year period;

(2) contain appropriate provisions to ensure—

(A) the availability of frequencies for new technologies
and services in accordance with the policies of section 7 of
the 1934 Act (47 U.S.C. 157);

(B) the availability of frequencies to stimulate the de-
velopment of such technologies; and

(C) the safety of life and property in accordance with
the policies of section 1 of the 1934 Act (47 U.S.C. 151);
(3) address (A) the feasibility of reallocating portions of the

spectrum from current commercial and other non-Federal uses

to provide for more efficient use of the spectrum, and (B) inno-
vation and marketplace developments that may affect the rel-
ative efficiencies of different spectrum allocations;

(4) not prevent the Commission from allocating fre-
quencies, and assigning licenses to use frequencies, not in-
cluded in the plan; and

(5) not preclude the Commission from making changes to
the plan in future proceedings.

(¢) ALLOCATION AND ASSIGNMENT OF FREQUENCIES IDENTIFIED
IN THE SECOND REALLOCATION REPORT.—

(1) PLAN AND IMPLEMENTATION.—With respect to the fre-
quencies made available for reallocation pursuant to section
113(b)(3), the Commission shall, not later than one year after
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receipt of the second reallocation report required by section

113(a), prepare, submit to the President and the Congress, and

implement, a plan for the immediate allocation and assignment

under the 1934 Act of all such frequencies in accordance with
section 309(j) of such Act.

(2) CoONTENTS.—The plan prepared by the Commission
under paragraph (1) shall consist of a schedule of allocation
and assignment of those frequencies in accordance with section
309() of the 1934 Act in time for the assignment of those li-
censes or permits by September 30, 2002.

SEC. 116. [47 U.S.C. 926] AUTHORITY TO RECOVER REASSIGNED FRE-
QUENCIES.

(a) AUTHORITY OF PRESIDENT.—Subsequent to the withdrawal
of assignment to Federal Government stations pursuant to section
114, the President may reclaim reassigned frequencies for reassign-
ment to Federal Government stations in accordance with this sec-
tion.

(b) PROCEDURE FOR RECLAIMING FREQUENCIES.—

(1) UNALLOCATED FREQUENCIES.—If the frequencies to be
reclaimed have not been allocated or assigned by the Commis-
sion pursuant to the 1934 Act, the President shall follow the
procedures for substitution of frequencies established by sec-
tion 114(b) of this part.

(2) ALLOCATED FREQUENCIES.—If the frequencies to be re-
claimed have been allocated or assigned by the Commission,
the President shall follow the procedures for substitution of
frequencies established by section 114(b) of this part, except
that the statement required by section 114(b)(1)(B) shall in-
clude—

(A) a timetable to accommodate an orderly transition
for licensees to obtain new frequencies and equipment nec-
essary for its utilization; and

(B) an estimate of the cost of displacing spectrum
users licensed by the Commission.

(¢) Costs OF RECLAIMING FREQUENCIES.—The Federal Govern-
ment shall bear all costs of reclaiming frequencies pursuant to this
section, including the cost of equipment which is rendered unus-
able, the cost of relocating operations to a different frequency, and
any other costs that are directly attributable to the reclaiming of
the frequency pursuant to this section, and there are authorized to
be appropriated such sums as may be necessary to carry out the
purposes of this section.

(d) EFrEcTIVE DATE OF RECLAIMED FREQUENCIES.—The Com-
mission shall not withdraw licenses for any reclaimed frequencies
until the end of the fiscal year following the fiscal year in which
a statement under section 114(b)(1)(B) pertaining to such fre-
quencies is received by the Commission.

(e) EFFECT ON OTHER LAW.—Nothing in this section shall be
construed to limit or otherwise affect the authority of the President
under section 706 of the 1934 Act (47 U.S.C. 606).
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SEC. 117. [47 U.S.C. 927] EXISTING ALLOCATION AND TRANSFER AU-
THORITY RETAINED.

(a) ADDITIONAL REALLOCATION.—Nothing in this part prevents
or limits additional reallocation of spectrum from the Federal Gov-
ernment to other users.

(b) IMPLEMENTATION OF NEW TECHNOLOGIES AND SERVICES.—
Notwithstanding any other provision of this part—

(1) the Secretary may, consistent with section 104(e) of
this Act, at any time allow frequencies allocated on a primary
basis for Federal Government use to be used by non-Federal li-
censees on a mixed-use basis for the purpose of facilitating the
prompt implementation of new technologies or services and for
other purposes; and

(2) the Commission shall make any allocation and licens-
ing decisions with respect to such frequencies in a timely man-
ner and in no event later than the date required by section 7
of the 1934 Act.

SEC. 118. [47 U.S.C. 9281 SPECTRUM RELOCATION FUND.

(a) ESTABLISHMENT OF SPECTRUM RELOCATION FUND.—There is
established on the books of the Treasury a separate fund to be
known as the “Spectrum Relocation Fund” (in this section referred
to as the “Fund”), which shall be administered by the Office of
Management and Budget (in this section referred to as “OMB”), in
consultation with the NTIA.

(b) CREDITING OF RECEIPTS.—The Fund shall be credited with
the amounts specified in section 309(;)(8)(D) of the Communications
Act of 1934 (47 U.S.C. 309(G)(8)(D)).

(c) USE oF FUNDS.—The amounts in the Fund from auctions of
eligible frequencies are authorized to be used to pay relocation or
sharing costs of an eligible Federal entity incurring such costs with
respect to relocation from or sharing of those frequencies.

(d) FUND AVAILABILITY.—

(1) APPROPRIATION.—There are hereby appropriated from
the Fund such sums as are required to pay the relocation or
sharing costs specified in subsection (c).

(2) TRANSFER CONDITIONS.—None of the funds provided
under this subsection may be transferred to any eligible Fed-
eral entity—

(A) unless the eligible Federal entity has submitted a
transition plan to the NTIA as required by paragraph (1)
of section 113(h), the Technical Panel has found such plan
sufficient under paragraph (4) of such section, and the
NTIA has made available such plan on its website as re-
quired by paragraph (5) of such section;

(B) unless the Director of OMB has determined, in
consultation with the NTIA, the appropriateness of such
costs and the timeline for relocation or sharing; and

(C) until 30 days after the Director of OMB has sub-
mitted to the Committees on Appropriations and Energy
and Commerce of the House of Representatives for ap-
proval, to the Committees on Appropriations and Com-
merce, Science, and Transportation of the Senate for ap-
proval, and to the Comptroller General a detailed plan de-
scribing specifically how the sums transferred from the
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Fund will be used to pay relocation costs in accordance
with such subsection and the timeline for such relocation
or sharing.
Unless disapproved within 30 days, the amounts in the Fund
shall be available immediately. If the plan is disapproved, the
Director may resubmit a revised plan.
(3) TRANSFERS FOR PRE-AUCTION COSTS.—

(A) IN GENERAL.—Subject to subparagraph (B), the Di-
rector of OMB may transfer to an eligible Federal entity,
at any time (including prior to a scheduled auction), such
sums as may be available in the Fund to pay relocation or
sharing costs related to pre-auction estimates or research,
as such costs are described in section 113(g)(3)(A)(iii).

(B) Not1ricaTiON.—No funds may be transferred pur-
suant to subparagraph (A) unless—

(i) the notification provided under paragraph

(2)(C) includes a certification from the Director of

OMB that—

(I) funds transferred before an auction will
likely allow for timely implementation of reloca-
tion or sharing, thereby increasing net expected
auction proceeds by an amount not less than the
time value of the amount of funds transferred;
and

(II) the auction is intended to occur not later
than 5 years after transfer of funds; and
(i1) the transition plan submitted by the eligible

Federal entity under section 113(h)(1) provides—

(I) to the fullest extent possible, for sharing
and coordination of eligible frequencies with non-
Federal users, including reasonable accommoda-
tion by the eligible Federal entity for the use of el-
igible frequencies by non-Federal users during the
period that the entity is relocating its spectrum
uses (in this clause referred to as the “transition
period”);

(II) for non-Federal users to be able to use eli-
gible frequencies during the transition period in
geographic areas where the eligible Federal entity
does not use such frequencies;

(ITT) that the eligible Federal entity will, dur-
ing the transition period, make itself available for
negotiation and discussion with non-Federal users
not later than 30 days after a written request
therefor; and

(IV) that the eligible Federal entity will, dur-
ing the transition period, make available to a non-
Federal user with appropriate security clearances
any classified information (as defined in section
798(b) of title 18, United States Code) regarding
the relocation process, on a need-to-know basis, to
assist the non-Federal user in the relocation proc-
ess with such eligible Federal entity or other eligi-
ble Federal entities.
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(C) APPLICABILITY TO CERTAIN COSTS.—

(1) IN GENERAL.—The Director of OMB may trans-
fer under subparagraph (A) not more than $10,000,000
for costs incurred after June 28, 2010, but before the
date of the enactment of the Middle Class Tax Relief
and Job Creation Act of 2012.

(ii) SUPPLEMENT NOT SUPPLANT.—Any amounts
transferred by the Director of OMB pursuant to clause
(i) shall be in addition to any amounts that the Direc-
tor of OMB may transfer for costs incurred on or after
the date of the enactment of the Middle Class Tax Re-
lief and Job Creation Act of 2012.

(4) REVERSION OF UNUSED FUNDS.—Any amounts in the
Fund that are remaining after the payment of the relocation
or sharing costs that are payable from the Fund shall revert
to and be deposited in the general fund of the Treasury, for the
sole purpose of deficit reduction, not later than 8 years after
the date of the deposit of such proceeds to the Fund, unless
within 60 days in advance of the reversion of such funds, the
Director of OMB, in consultation with the NTIA, notifies the
congressional committees described in paragraph (2)(C) that
such funds are needed to complete or to implement current or
future relocation or sharing arrangements.

(e) TRANSFER TO ELIGIBLE FEDERAL ENTITIES.—

(1) TRANSFER.—

(A) Amounts made available pursuant to subsection
(d) shall be transferred to eligible Federal entities, as de-
fined in section 113(g)(1) of this Act.

(B) An eligible Federal entity may receive more than
one such transfer, but if the sum of the subsequent trans-
ger or transfers exceeds 10 percent of the original trans-
er—

(1) such subsequent transfers are subject to prior
approval by the Director of OMB as required by sub-
section (d)(2)(B);

(i1) the notice to the committees containing the
plan required by subsection (d)(2)(C) shall be not less
than 45 days prior to the date of the transfer that
causes such excess above 10 percent; and

(ii1) such notice shall include, in addition to such
plan, an explanation of need for such subsequent
transfer or transfers.

(C) Such transferred amounts shall be credited to the
appropriations account of the eligible Federal entity which
has incurred, or will incur, such costs, and shall, subject
to paragraph (2), remain available until expended.

(2) RETRANSFER TO FUND.—An eligible Federal entity that
has received such amounts shall report its expenditures to
OMB and shall transfer any amounts in excess of actual relo-
cation or sharing costs back to the Fund immediately after the
NTIA has notified the Commission that the relocation of the
entity or implementation of the sharing arrangement by the
entity is complete, or has determined that such entity has un-
reasonably failed to complete such relocation or the implemen-
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tation of such arrangement in accordance with the timeline re-
quired by subsection (d)(2)(B).
(f) ADDITIONAL PAYMENTS FROM FUND.—

(1) AMOUNTS AVAILABLE.—Notwithstanding subsections (c)
through (e), after the date of the enactment of the Middle
Class Tax Relief and Job Creation Act of 2012, there are appro-
priated from the Fund and available to the Director of OMB
for use in accordance with paragraph (2) not more than 10 per-
cent of the amounts deposited in the Fund from auctions occur-
ring after such date of enactment of licenses for the use of
spectrum vacated by eligible Federal entities.

(2) USE OF AMOUNTS.—

(A) IN GENERAL.—The Director of OMB, in consulta-
tion with the NTIA, may use amounts made available
under paragraph (1) to make payments to eligible Federal
entities that are implementing a transition plan submitted
under section 113(h)(1) in order to encourage such entities
to complete the implementation more quickly, thereby en-
couraging timely access to the eligible frequencies that are
being reallocated for exclusive non-Federal use or shared
use.

(B) ConDITIONS.—In the case of any payment by the

Director of OMB under subparagraph (A)—

(i) such payment shall be based on the market
value of the eligible frequencies, the timeliness with
which the eligible Federal entity clears its use of such
frequencies, and the need for such frequencies in order
for the entity to conduct its essential missions;

(i1) the eligible Federal entity shall use such pay-
ment for the purposes specified in clauses (i) through
(v) of section 113(g)(3)(A) to achieve comparable capa-
bility of systems affected by the reallocation of eligible
frequencies from Federal use to exclusive non-Federal
use or to shared use;

(iii) such payment may not be made if the amount
remaining in the Fund after such payment will be less
than 10 percent of the winning bids in the auction of
the spectrum with respect to which the Federal entity
is incurring relocation or sharing costs; and

(iv) such payment may not be made until 30 days
after the Director of OMB has notified the congres-
sional committees described in subsection (d)(2)(C).

(g) RESTRICTION ON USE OF FUNDS.—No amounts in the Fund

on the day before the date of the enactment of the Middle Class
Tax Relief and Job Creation Act of 2012 may be used for any pur-
pose except—

March 15, 2012

(1) to pay the relocation or sharing costs incurred by eligi-
ble Federal entities in order to relocate from the frequencies
the auction of which generated such amounts; or

(2) to pay relocation or sharing costs related to pre-auction
estimates or research, in accordance with subsection (d)(3).
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SEC. 119. [47 U.S.C. 929] NATIONAL SECURITY AND OTHER SENSITIVE
INFORMATION.

(a) DETERMINATION.—If the head of an Executive agency (as
defined in section 105 of title 5, United States Code) determines
that public disclosure of any information contained in a notification
or report required by section 113 or 118 would reveal classified na-
tional security information, or other information for which there is
a legal basis for nondisclosure and the public disclosure of which
would be detrimental to national security, homeland security, or
public safety or would jeopardize a law enforcement investigation,
the head of the Executive agency shall notify the Assistant Sec-
retary of that determination prior to the release of such informa-
tion.

(b) INcLUsION IN ANNEX.—The head of the Executive agency
shall place the information with respect to which a determination
was made under subsection (a) in a separate annex to the notifica-
tion or report required by section 113 or 118. The annex shall be
provided to the subcommittee of primary jurisdiction of the con-
gressional committee of primary jurisdiction in accordance with ap-
propriate national security stipulations but shall not be disclosed
to the public or provided to any unauthorized person through any
means.

PART C—SPECIAL AND TEMPORARY
PROVISIONS

SEC. 151. AUTHORIZATION OF APPROPRIATIONS FOR ADMINISTRA-
TION.

There are authorized to be appropriated for the administration
of the NTIA $17,600,000 for fiscal year 1992 and $17,900,000 for
fiscal year 1993, and such sums as may be necessary for increases
resulting from adjustments in salary, pay, retirement, other em-
ployee benefits required by law, and other nondiscretionary costs.

SEC. 152. NATIONAL ENDOWMENT FOR CHILDREN’S EDUCATIONAL
TELEVISION.

* * * & * * *k

[Section 152 contained amendments to section 394(h) of the
Communications Act of 1934.]

SEC. 153. PEACESAT PROGRAM.

[Section 153 contained amendments to section 2(a) of Public
Law 101-555 (NTIA Authorization for FY 1990-91) printed else-
where in this compilation.]

SEC. 154. COMMUNICATIONS FOR RURAL HEALTH PROVIDERS.

(a) PURPOSE.—It is the purpose of this section to improve the
ability of rural health providers to use communications to obtain
health information and to consult with others concerning the deliv-
ery of patient care. Such enhanced communications ability may as-
sist in—

(1) improving and extending the training of rural health
professionals; and
(2) improving the continuity of patient care in rural areas.
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(b) ADVISORY PANEL.—The Secretary of Commerce, in conjunc-
tion with the Secretary of Health and Human Services, shall estab-
lish an advisory panel (hereafter in this section referred to as the
“Panel”) to develop recommendations for the improvement of rural
health care through the collection of information needed by pro-
viders and the improvement in the use of communications to dis-
seminate such information.

(c) CoMPOSITION OF PANEL.—The Panel shall be composed of
individuals from organizations with rural constituencies and practi-
tioners from health care disciplines, representatives of the National
Library of Medicine, and representatives of different health profes-
sions schools, including nurse practitioners.

(d) SELECTION OF CONSULTANTS.—The Panel may select con-
sultants to provide advice to the Panel regarding the types of infor-
mation that rural health care practitioners need, the procedures to
gather and disseminate such information, and the types of commu-
nications equipment and training needed by rural health care prac-
titioners to obtain access to such information.

(e) REPORT TO CONGRESS.—Not later than 1 year after the
Panel is established under subsection (b), the Secretary of Com-
merce shall prepare and submit, to the Committee on Commerce,
Science, and Transportation and the Committee on Labor and
Human Resources of the Senate and the Committee on Energy and
Commerce of the House of Representatives, a report summarizing
the recommendations made by the Panel under subsection (b).

(f) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to
be appropriated to the Secretary of Commerce to carry out this sec-
tion $1,000,000 to remain available until expended.

SEC. 155. REPORT ON THE ROLE OF TELECOMMUNICATIONS IN HATE
CRIMES.

(a) REQUIREMENT OF REPORT.—Within 240 days after the date
of enactment of this Act, the NTIA, with the assistance of the Com-
mission, the Department of Justice, and the United States Com-
mission on Civil Rights, shall prepare a report on the role of tele-
communications in crimes of hate and violent acts against ethnic,
religious, and racial minorities and shall submit such report to the
Committee on Energy and Commerce of the House of Representa-
tives and the Committee on Commerce, Science, and Transpor-
tation of the Senate.

(b) ScoPE OF REPORT.—The report required by subsection (a)
shall—

(1) analyze information on the use of telecommunications,
including broadcast television and radio, cable television, pub-
lic access television, computer bulletin boards, and other elec-
tronic media, to advocate and encourage violent acts and the
commission of crimes of hate, as described in the Hate Crimes
Statistics Act (28 U.S.C. 534), against ethnic, religious, and ra-
cial minorities.

(2) include any recommendations deemed appropriate and
necessary by the NTIA.
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SEC. 156. ASSESSMENT OF ELECTROMAGNETIC SPECTRUM RE-
ALLOCATION.!?

(a) REVIEW AND ASSESSMENT OF ELECTROMAGNETIC SPECTRUM
REALLOCATION.—

(1) REVIEW AND ASSESSMENT REQUIRED.—The Secretary of
Commerce, acting through the Assistant Secretary and in co-
ordination with the Chairman of the Federal Communications
Commission, shall convene an interagency review and assess-
ment of—

(A) the progress made in implementation of national
spectrum planning;

(B) the reallocation of Federal Government spectrum
to non-Federal use, in accordance with the amendments

1Section 156 was added by section 1062(a) of the National Defense Authorization Act for Fis-
i:al Year 2000 (P.L. 106-65). Subsections (b) and (c) of section 1062 of that Act provided as fol-
ows:

(b) SURRENDER OF DEPARTMENT OF DEFENSE SPECTRUM.—

(1) IN GENERAL.—If, in order to make available for other use a band of frequencies of
which it is a primary user, the Department of Defense is required to surrender use of such
ban(} of frequencies, the Department shall not surrender use of such band of frequencies
until—

(A) the National Telecommunications and Information Administration, in consultation
with the Federal Communications Commission, identifies and makes available to the
Department for its primary use, if necessary, an alternative band or bands of fre-
quencies as a replacement for the band to be so surrendered; and

(B) the Secretary of Commerce, the Secretary of Defense, and the Chairman of the
Joint Chiefs of Staff jointly certify to the Committee on Armed Services and the Com-
mittee on Commerce, Science, and Transportation of the Senate, and the Committee on
Armed Services and the Committee on Commerce of the House of Representatives, that
such alternative band or bands provides comparable technical characteristics to restore
essential military capability that will be lost as a result of the band of frequencies to
be so surrendered.

(2) EXCEPTION.—Paragraph (1) shall not apply to a band of frequencies that has been
identified for reallocation in accordance with title VI of the Omnibus Budget Reconciliation
Act of 1993 (Public Law 103-66; 107 Stat. 379) and title III of the Balanced Budget Act
of 1997 (Public Law 105-33, 111 Stat. 258), other than a band of frequencies that is re-
claimed pursuant to subsection (c).

(c) REASSIGNMENT TO FEDERAL GOVERNMENT FOR USE BY DEPARTMENT OF DEFENSE OF CER-
TAIN FREQUENCY SPECTRUM RECOMMENDED FOR REALLOCATION.—(1) Notwithstanding any provi-
sion of the National Telecommunications and Information Administration Organization Act or
the Balanced Budget Act of 1997, the President shall reclaim for exclusive Federal Government
use on a primary basis by the Department of Defense—

(A) the bands of frequencies aggregating 3 megahertz located between 138 and 144 mega-
hertz that were recommended for reallocation in the second reallocation report under sec-
tion 113(a) of that Act; and

(B) the band of frequency aggregating 5 megahertz located between 1385 megahertz and
1390 megahertz, inclusive, that was so recommended for reallocation.

* * * Ed * * *
Section 1705 of the Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001

(P.L. 106-398) also contained the following provision related to the spectrum use by the Depart-
ment of Defense.

SEC. 1705. REPORT ON PROGRESS ON SPECTRUM SHARING.

(a) STUDY REQUIRED.—The Secretary of Defense, in consultation with the Attorney General
arf{d the Secretary of Commerce, shall provide for the conduct of an engineering study to iden-
tify—

(1) any portion of the 138-144 megahertz band that the Department of Defense can share
in various geographic regions with public safety radio services;

(2) any measures required to prevent harmful interference between Department of De-
fendse systems and the public safety systems proposed for operation on those frequencies;
an

(3) a reasonable schedule for implementation of such sharing of frequencies.

(b) SUBMISSION OF INTERIM REPORT.—Within one year after the date of the enactment of
this Act, the Secretary of Defense shall submit to the Committee on Armed Services of the Sen-
ate and the Committee on Armed Services of the House of Representatives an interim report
on the progress of the study conducted pursuant to subsection (a).

(c) REPORT.—Not later than January 1, 2002, the Secretary of Commerce and the Chairman
of the Federal Communications Commission shall jointly submit a report to Congress on alter-
native frequencies available for use by public safety systems.
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made by title VI of the Omnibus Budget Reconciliation Act

of 1993 (Public Law 103-66; 107 Stat. 379) and title III of

the Balanced Budget Act of 1997 (Public Law 105-33; 111

Stat. 258); and

(C) the implications for such reallocations to the af-
fected Federal executive agencies.

(2) COORDINATION.—The assessment shall be conducted in
coordination with affected Federal executive agencies through
the Interdepartmental Radio Advisory Committee.

(3) COOPERATION AND ASSISTANCE.—Affected Federal exec-
utive agencies shall cooperate with the Assistant Secretary in
the conduct of the review and assessment and furnish the As-
sistant Secretary with such information, support, and assist-
ance, not inconsistent with law, as the Assistant Secretary may
consider necessary in the performance of the review and as-
sessment.

(4) ATTENTION TO PARTICULAR SUBJECTS REQUIRED.—In the
conduct of the review and assessment, particular attention
shall be given to—

(A) the effect on critical military and intelligence capa-
bilities, civil space programs, and other Federal Govern-
ment systems used to protect public safety of the reallo-
cated spectrum described in paragraph (1)(B) of this sub-
section;

(B) the anticipated impact on critical military and in-
telligence capabilities, future military and intelligence
operational requirements, national defense modernization
programs, and civil space programs, and other Federal
Government systems used to protect public safety, of fu-
ture potential reallocations to non-Federal use of bands of
the electromagnetic spectrum that are currently allocated
for use by the Federal Government; and

(C) future spectrum requirements of agencies in the
Federal Government.

(b) SuBMISSION OF REPORT.—The Secretary of Commerce, in
coordination with the heads of the affected Federal executive agen-
cies, and the Chairman of the Federal Communications Commis-
sion shall submit to the President, the Committee on Armed Serv-
ices and the Committee on Commerce, Science, and Transportation
of the Senate, and the Committee on Armed Services, the Com-
mittee on Commerce, and the Committee on Science of the House
of Representatives, not later than October 1, 2000, a report pro-
viding the results of the assessment required by subsection (a).

SEC. 157. [47 U.S.C. 941] CHILD-FRIENDLY SECOND-LEVEL INTERNET
DOMAIN.

(a) RESPONSIBILITIES.—The NTIA shall require the registry se-
lected to operate and maintain the United States country code
Internet domain to establish, operate, and maintain a second-level
domain within the United States country code domain that pro-
vides access only to material that is suitable for minors and not
harmful to minors (in this section referred to as the “new domain”).

(b) CONDITIONS OF CONTRACTS.—

(1) INITIAL REGISTRY.—The NTIA shall not exercise any op-
tion periods under any contract between the NTIA and the ini-
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tial registry to operate and maintain the United States country
code Internet domain unless the initial registry agrees, during
the 90-day period beginning upon the date of the enactment of
the Dot Kids Implementation and Efficiency Act of 2002, to
carry out, and to operate the new domain in accordance with,
the requirements under subsection (¢). Nothing in this sub-
section shall be construed to prevent the initial registry of the
United States country code Internet domain from participating
in the NTIA’s process for selecting a successor registry or to
prevent the NTIA from awarding, to the initial registry, the
contract to be successor registry subject to the requirements of
paragraph (2).

(2) SUCCESSOR REGISTRIES.—The NTIA shall not enter into
any contract for operating and maintaining the United States
country code Internet domain with any successor registry un-
less such registry enters into an agreement with the NTIA,
during the 90-day period after selection of such registry, that
provides for the registry to carry out, and the new domain to
operate in accordance with, the requirements under subsection
(c).

(c) REQUIREMENTS OF NEW DOMAIN.—The registry and new do-

main shall be subject to the following requirements:

(1) Written content standards for the new domain, except
that the NTIA shall not have any authority to establish such
standards.

(2) Written agreements with each registrar for the new do-
main that require that use of the new domain is in accordance
with the standards and requirements of the registry.

(3) Written agreements with registrars, which shall re-
quire registrars to enter into written agreements with reg-
istrants, to use the new domain in accordance with the stand-
ards and requirements of the registry.

(4) Rules and procedures for enforcement and oversight
that minimize the possibility that the new domain provides ac-
cess to content that is not in accordance with the standards
and requirements of the registry.

(5) A process for removing from the new domain any con-
tent that is not in accordance with the standards and require-
ments of the registry.

(6) A process to provide registrants to the new domain
with an opportunity for a prompt, expeditious, and impartial
dispute resolution process regarding any material of the reg-
istrant excluded from the new domain.

(7) Continuous and uninterrupted service for the new do-
main during any transition to a new registry selected to oper-
ate and maintain new domain or the United States country
code domain.

(8) Procedures and mechanisms to promote the accuracy of
contact information submitted by registrants and retained by
registrars in the new domain.

(9) Operationality of the new domain not later than one
year after the date of the enactment of the Dot Kids Implemen-
tation and Efficiency Act of 2002.
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(10) Written agreements with registrars, which shall re-
quire registrars to enter into written agreements with reg-
istrants, to prohibit two-way and multiuser interactive services
in the new domain, unless the registrant certifies to the reg-
istrar that such service will be offered in compliance with the
content standards established pursuant to paragraph (1) and is
designed to reduce the risk of exploitation of minors using such
two-way and multiuser interactive services.

(11) Written agreements with registrars, which shall re-
quire registrars to enter into written agreements with reg-
istrants, to prohibit hyperlinks in the new domain that take
new domain users outside of the new domain.

(12) Any other action that the NTIA considers necessary to
establish, operate, or maintain the new domain in accordance
with the purposes of this section.

(d) OpTioN PERIODS FOR INITIAL REGISTRY.—The NTIA shall
grant the initial registry the option periods available under the
contract between the NTIA and the initial registry to operate and
maintain the United States country code Internet domain if, and
may not grant such option periods unless, the NTIA finds that the
initial registry has satisfactorily performed its obligations under
this Act and under the contract. Nothing in this section shall pre-
empt or alter the NTIA’s authority to terminate such contract for
the operation of the United States country code Internet domain for
cause or for convenience.

(e) TREATMENT OF REGISTRY AND OTHER ENTITIES.—

(1) IN GENERAL.—Only to the extent that such entities
carry out functions under this section, the following entities
are deemed to be interactive computer services for purposes of
section 230(c) of the Communications Act of 1934 (47 U.S.C.
230(c)):

(A) The registry that operates and maintains the new
domain.

(B) Any entity that contracts with such registry to
carry out functions to ensure that content accessed
through the new domain complies with the limitations ap-
plicable to the new domain.

(C) Any registrar for the registry of the new domain
that is operating in compliance with its agreement with
the registry.

(2) SAVINGS PROVISION.—Nothing in paragraph (1) shall be
construed to affect the applicability of any other provision of
title IT of the Communications Act of 1934 to the entities cov-
ered by subparagraph (A), (B), or (C) of paragraph (1).

(f) EDUCATION.—The NTIA shall carry out a program to pub-
licize the availability of the new domain and to educate the parents
of minors regarding the process for utilizing the new domain in
combination and coordination with hardware and software tech-
nologies that provide for filtering or blocking. The program under
this subsection shall be commenced not later than 30 days after the
date that the new domain first becomes operational and accessible
by the public.

(g) COORDINATION WITH FEDERAL GOVERNMENT.—The registry
selected to operate and maintain the new domain shall—
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(1) consult with appropriate agencies of the Federal Gov-
ernment regarding procedures and actions to prevent minors
and families who use the new domain from being targeted by
adults and other children for predatory behavior, exploitation,
or illegal actions; and

(2) based upon the consultations conducted pursuant to
paragraph (1), establish such procedures and take such actions
as the registry may deem necessary to prevent such targeting.

The consultations, procedures, and actions required under this sub-
section shall be commenced not later than 30 days after the date
that the new domain first becomes operational and accessible by
the public.

(h) ComPLIANCE REPORT.—The registry shall prepare, on an
annual basis, a report on the registry’s monitoring and enforcement
procedures for the new domain. The registry shall submit each
such report, setting forth the results of the review of its monitoring
and enforcement procedures for the new domain, to the Committee
on Energy and Commerce of the House of Representatives and the
Committee on Commerce, Science, and Transportation of the Sen-
ate.

(1) SUSPENSION OF NEW DOMAIN.—If the NTIA finds, pursuant
to its own review or upon a good faith petition by the registry, that
the new domain is not serving its intended purpose, the NTIA shall
instruct the registry to suspend operation of the new domain until
such time as the NTIA determines that the new domain can be op-
erated as intended.

(j) DEFINITIONS.—For purposes of this section, the following
definitions shall apply:

(1) HARMFUL TO MINORS.—The term “harmful to minors”
means, with respect to material, that—

(A) the average person, applying contemporary com-

munity standards, would find, taking the material as a

whole and with respect to minors, that it is designed to ap-

peal to, or is designed to pander to, the prurient interest;

(B) the material depicts, describes, or represents, in a
manner patently offensive with respect to minors, an ac-
tual or simulated sexual act or sexual contact, an actual
or simulated normal or perverted sexual act, or a lewd ex-
hibdition of the genitals or post-pubescent female breast;
an

(C) taken as a whole, the material lacks serious, lit-
erary, artistic, political, or scientific value for minors.

(2) MINOR.—The term “minor” means any person under 13
years of age.

(3) REGISTRY.—The term “registry” means the registry se-
lected to operate and maintain the United States country code
Internet domain.

(4) SUCCESSOR REGISTRY.—The term “successor registry”
means any entity that enters into a contract with the NTIA to
operate and maintain the United States country code Internet
domain that covers any period after the termination or expira-
tion of the contract to operate and maintain the United States
country code Internet domain, and any option periods under
such contract, that was signed on October 26, 2001.
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(5) SUITABLE FOR MINORS.—The term “suitable for minors”

means, with respect to material, that it—

(A) is not psychologically or intellectually inappro-
priate for minors; and
(B) serves—
(1) the educational, informational, intellectual, or
cognitive needs of minors; or
(i1) the social, emotional, or entertainment needs
of minors.

SEC. 158. [47 U.S.C. 942] COORDINATION OF 9-1-1, E9-1-1, AND NEXT

GENERATION 9-1-1 IMPLEMENTATION.

(a) 9-1-1 IMPLEMENTATION COORDINATION OFFICE.—

(1) ESTABLISHMENT AND CONTINUATION.—The Assistant

Secretary and the Administrator of the National Highway
Traffic Safety Administration shall—

(A) establish and further a program to facilitate co-
ordination and communication between Federal, State, and
local emergency communications systems, emergency per-
sonnel, public safety organizations, telecommunications
carriers, and telecommunications equipment manufactur-
ers and vendors involved in the implementation of 9-1-1
services; and

(B) establish a 9-1-1 Implementation Coordination Of-
fice to implement the provisions of this section.

(2) MANAGEMENT PLAN.—

(A) DEVELOPMENT.—The Assistant Secretary and the
Administrator shall develop a management plan for the
grant program established under this section, including by
developing—

(i) plans related to the organizational structure of
such program; and

(i1) funding profiles for each fiscal year of the du-
ration of such program.

(B) SUBMISSION TO CONGRESS.—Not later than 90 days
after the date of enactment of the Next Generation 9-1-—
1 Advancement Act of 2012, the Assistant Secretary and
the Administrator shall submit the management plan de-
veloped under subparagraph (A) to—

(1) the Committees on Commerce, Science, and

Transportation and Appropriations of the Senate; and

(i1) the Committees on Energy and Commerce and

Appropriations of the House of Representatives.

(3) PURPOSE OF OFFICE.—The Office shall—

(A) take actions, in concert with coordinators des-
ignated in accordance with subsection (b)(3)(A)(ii), to im-
prove coordination and communication with respect to the
implementation of 9-1-1 services, E9-1-1 services, and
Next Generation 9-1-1 services;

(B) develop, collect, and disseminate information con-
cerning practices, procedures, and technology used in the
implementation of 9-1-1 services, E9-1-1 services, and
Next Generation 9-1-1 services;
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(C) advise and assist eligible entities in the prepara-
tion of implementation plans required under subsection
(b)(3)(A)(iii);

(D) receive, review, and recommend the approval or
disapproval of applications for grants under subsection (b);
and

(E) oversee the use of funds provided by such grants
in fulfilling such implementation plans.

(4) REPORTS.—The Assistant Secretary and the Adminis-
trator shall provide an annual report to Congress by the first
day of October of each year on the activities of the Office to im-
prove coordination and communication with respect to the im-
plementation of 9-1-1 services, E9-1-1 services, and Next
Generation 9-1-1 services.

(b) 9-1-1, E9-1-1, AND NEXT GENERATION 9-1-1 IMPLEMENTA-

TION GRANTS.—

(1) MATCHING GRANTS.—The Assistant Secretary and the
Administrator, acting through the Office, shall provide grants
to eligible entities for—

(A) the implementation and operation of 9-1-1 serv-
ices, E9-1-1 services, migration to an IP-enabled emer-
gency network, and adoption and operation of Next Gen-
eration 9-1-1 services and applications;

(B) the implementation of IP-enabled emergency serv-
ices and applications enabled by Next Generation 9-1-1
services, including the establishment of IP backbone net-
works and the application layer software infrastructure
needed to interconnect the multitude of emergency re-
sponse organizations; and

(C) training public safety personnel, including call-tak-
ers, first responders, and other individuals and organiza-
tions who are part of the emergency response chain in 9—
1-1 services.

(2) MATCHING REQUIREMENT.—The Federal share of the
cost of a project eligible for a grant under this section shall not
exceed 60 percent.

(3) COORDINATION REQUIRED.—In providing grants under
paragraph (1), the Assistant Secretary and the Administrator
shall require an eligible entity to certify in its application
that—

(A) in the case of an eligible entity that is a State gov-
ernment, the entity—

(i) has coordinated its application with the public
safety answering points located within the jurisdiction
of such entity;

(i1) has designated a single officer or governmental
body of the entity to serve as the coordinator of imple-
mentation of 9-1-1 services, except that such designa-
tion need not vest such coordinator with direct legal
authority to implement 9-1-1 services, E9—1-1 serv-
ices, or Next Generation 9-1-1 services or to manage
emergency communications operations;
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(iii) has established a plan for the coordination
and implementation of 9-1-1 services, E9-1-1 serv-
ices, and Next Generation 9-1-1 services; and

(iv) has integrated telecommunications services in-
volved in the implementation and delivery of 9-1-1
services, E9—-1-1 services, and Next Generation 9-1-1
services; or
(B) in the case of an eligible entity that is not a State,

the entity has complied with clauses (i), (iii), and (iv) of

subparagraph (A), and the State in which it is located has
complied with clause (ii) of such subparagraph.

(4) CRITERIA.—Not later than 120 days after the date of
enactment of the Next Generation 9-1-1 Advancement Act of
2012, the Assistant Secretary and the Administrator shall
issue regulations, after providing the public with notice and an
opportunity to comment, prescribing the criteria for selection
for grants under this section. The criteria shall include per-
formance requirements and a timeline for completion of any
project to be financed by a grant under this section. The Assist-
ant Secretary and the Administrator shall update such regula-
tions as necessary.

(c) DIVERSION OF 9-1-1 CHARGES.—

(1) DESIGNATED 9-1-1 CHARGES.—For the purposes of this
subsection, the term “designated 9-1-1 charges” means any
taxes, fees, or other charges imposed by a State or other taxing
jurisdiction that are designated or presented as dedicated to
deliver or improve 9-1-1 services, E9—1-1 services, or Next
Generation 9—-1-1 services.

(2) CERTIFICATION.—Each applicant for a matching grant
under this section shall certify to the Assistant Secretary and
the Administrator at the time of application, and each appli-
cant that receives such a grant shall certify to the Assistant
Secretary and the Administrator annually thereafter during
any period of time during which the funds from the grant are
available to the applicant, that no portion of any designated 9—
1-1 charges imposed by a State or other taxing jurisdiction
within which the applicant is located are being obligated or ex-
pended for any purpose other than the purposes for which such
charges are designated or presented during the period begin-
ning 180 days immediately preceding the date of the applica-
tion and continuing through the period of time during which
the funds from the grant are available to the applicant.

(3) CONDITION OF GRANT.—Each applicant for a grant
under this section shall agree, as a condition of receipt of the
grant, that if the State or other taxing jurisdiction within
which the applicant is located, during any period of time dur-
ing which the funds from the grant are available to the appli-
cant, obligates or expends designated 9-1-1 charges for any
purpose other than the purposes for which such charges are
designated or presented, eliminates such charges, or redesig-
nates such charges for purposes other than the implementation
or operation of 9—1-1 services, E9—1-1 services, or Next Gen-
eration 9—1-1 services, all of the funds from such grant shall
be returned to the Office.
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(4) PENALTY FOR PROVIDING FALSE INFORMATION.—Any ap-
plicant that provides a certification under paragraph (2) know-
ir}llg 11ihat the information provided in the certification was false
shall—

(A) not be eligible to receive the grant under sub-
section (b);

(B) return any grant awarded under subsection (b)
during the time that the certification was not valid; and

(C) not be eligible to receive any subsequent grants
under subsection (b).

(d) FUNDING AND TERMINATION.—

(1) IN GENERAL.—From the amounts made available to the
Assistant Secretary and the Administrator under section
6413(b)(6) of the Middle Class Tax Relief and Job Creation Act
of 2012, the Assistant Secretary and the Administrator are au-
thorized to provide grants under this section through the end
of fiscal year 2022. Not more than 5 percent of such amounts
may be obligated or expended to cover the administrative costs
of carrying out this section.

(2) TERMINATION.—Effective on October 1, 2022, the au-
thority provided by this section terminates and this section
shall have no effect.

(e) DEFINITIONS.—In this section, the following definitions shall
apply:

(1) 9-1-1 SERVICES.—The term “9-1-1 services” includes
both E9-1-1 services and Next Generation 9—1-1 services.

(2) E9—1—1 SERVICES.—The term “E9-1-1 services” means
both phase I and phase II enhanced 9-1-1 services, as de-
scribed in section 20.18 of the Commission’s regulations (47
C.F.R. 20.18), as in effect on the date of enactment of the Next
Generation 9-1-1 Advancement Act of 2012, or as subse-
quently revised by the Commission.

(3) ELIGIBLE ENTITY.—

(A) IN GENERAL.—The term “eligible entity” means a
State or local government or a tribal organization (as de-
fined in section 4(1) of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450b(1))).

(B) INSTRUMENTALITIES.—The term “eligible entity” in-
cludes public authorities, boards, commissions, and similar
bodies created by one or more eligible entities described in
subparagraph (A) to provide 9-1-1 services, E9—1-1 serv-
ices, or Next Generation 9-1-1 services.

(C) EXCEPTION.—The term “eligible entity” does not in-
clude any entity that has failed to submit the most re-
cently required certification under subsection (c¢) within 30
days after the date on which such certification is due.

(4) EMERGENCY CALL.—The term “emergency call” refers to
any real-time communication with a public safety answering
point or other emergency management or response agency, in-
cluding—

(A) through voice, text, or video and related data; and

(B) nonhuman-initiated automatic event alerts, such
as alarms, telematics, or sensor data, which may also in-
clude real-time voice, text, or video communications.
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(5) NEXT GENERATION 9-1-1 SERVICES.—The term “Next
Generation 9-1-1 services” means an IP-based system com-
prised of hardware, software, data, and operational policies
and procedures that—

(A) provides standardized interfaces from emergency
call and message services to support emergency commu-
nications;

(B) processes all types of emergency calls, including
voice, data, and multimedia information;

(C) acquires and integrates additional emergency call
data useful to call routing and handling;

(D) delivers the emergency calls, messages, and data
to the appropriate public safety answering point and other
appropriate emergency entities;

(E) supports data or video communications needs for
coordinated incident response and management; and

(F) provides broadband service to public safety an-
swering points or other first responder entities.

(6) OFFICE.—The term “Office” means the 9-1-1 Imple-
mentation Coordination Office.

(7) PUBLIC SAFETY ANSWERING POINT.—The term “public
safety answering point” has the meaning given the term in sec-
tion 222 of the Communications Act of 1934 (47 U.S.C. 222).

(8) STATE.—The term “State” means any State of the
United States, the District of Columbia, Puerto Rico, American
Samoa, Guam, the United States Virgin Islands, the Northern
Mariana Islands, and any other territory or possession of the
United States.
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TELEPHONE DISCLOSURE AND DISPUTE RESOLUTION
ACT

AN ACT To protect the public interest and the future development of pay-per-call
technology by providing for the regulation and oversight of the applications and
growth of the pay-per-call industry, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. [15 U.S.C. 5701] SHORT TITLE, FINDINGS.

(a) SHORT TITLE.—This Act may be cited as the “Telephone
Disclosure and Dispute Resolution Act”. 1

(b) FINDINGS.—The Congress finds the following:

(1) The use of pay-per-call services, most commonly
through the use of 900 telephone numbers, has grown exponen-
tially in the past few years into a national, billion-dollar indus-
try as a result of recent technological innovations. Such serv-
ices are convenient to consumers, cost-effective to vendors, and
profitable to communications common carriers.

(2) Many pay-per-call businesses provide valuable informa-
tion, increase consumer choices, and stimulate innovative and
responsive services that benefit the public.

(3) The interstate nature of the pay-per-call industry
means that its activities are beyond the reach of individual
States and therefore requires Federal regulatory treatment to
protect the public interest.

(4) The lack of nationally uniform regulatory guidelines
has led to confusion for callers, subscribers, industry partici-
pants, and regulatory agencies as to the rights of callers and
the oversight responsibilities of regulatory authorities, and has
allowed some pay-per-call businesses to engage in practices
that abuse the rights of consumers.

(5) Some interstate pay-per-call businesses have engaged
in practices which are misleading to the consumer, harmful to
the public interest, or contrary to accepted standards of busi-
ness practices and thus cause harm to the many reputable
businesses that are serving the public.

(6) Because the consumer most often incurs a financial ob-
ligation as soon as a pay-per-call transaction is completed, the
accuracy and descriptiveness of vendor advertisements become
crucial in avoiding consumer abuse. The obligation for accuracy
should include price-per-call and duration-of-call information,
odds disclosure for lotteries, games, and sweepstakes, and obli-
gations for obtaining parental consent from callers under 18.

(7) The continued growth of the legitimate pay-per-call in-
dustry is dependent upon consumer confidence that unfair and

1Public Law 102-556, 106 Stat. 4181, approved Oct. 28, 1992.
185



FACOMP\FCC\FCCMISC

March 15, 2012

Sec. 101 TELEPHONE DISCLOSURE AND DISPUTE RESOLUTION ACT 186

deceptive behavior will be effectively curtailed and that con-
sumers will have adequate rights of redress.

(8) Vendors of telephone-billed goods and services must
also feel confident in their rights and obligations for resolving
billing disputes if they are to use this new marketplace for the
sale of products of more than nominal value.

TITLE I—CARRIER OBLIGATIONS AND
CONSUMER RIGHTS CONCERNING
PAY-PER-CALL TRANSACTIONS

SEC. 101. [47 U.S.C. 228] AMENDMENT TO COMMUNICATIONS ACT OF
1934.

* * * * * * *

[Section 101 added a new section 228 to the Communications
Act of 1934.]

SEC. 102. [47 U.S.C. 227 nt] TECHNICAL AMENDMENT.

* * & * * * *

[Section 102 contained a technical amendment to the effective
date provisions of the Telephone Consumer Protection Act of 1991

(which was an amendment to section 227 of the Communications
Act of 1934).]

TITLE II—REGULATION OF UNFAIR AND
DECEPTIVE ACTS AND PRACTICES IN
CONNECTION WITH PAY-PER-CALL
SERVICES

SEC. 201. [15 U.S.C. 5711] FEDERAL TRADE COMMISSION REGULA-
TIONS.

(a) IN GENERAL.—

(1) ADVERTISING REGULATIONS.—The Commission shall
prescribe rules in accordance with this subsection to prohibit
unfair and deceptive acts and practices in any advertisement
for pay-per-call services. Such rules shall require that the per-
son offering such pay-per-call services—

(A) clearly and conspicuously disclose in any adver-
tising the cost of the use of such telephone number, includ-
ing the total cost or the cost per minute and any other fees
for that service and for any other pay-per-call service to
which the caller may be transferred;

(B) in the case of an advertisement which offers a
prize or award or a service or product at no cost or for a
reduced cost, clearly and conspicuously disclose the odds of
being able to receive such prize, award, service, or product
at no cost or reduced cost, or, if such odds are not cal-
culable in advance, disclose the factors determining such
odds;
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(C) in the case of an advertisement that promotes a
service that is not operated or expressly authorized by a
Federal agency but that provides information on a Federal
program, include at the beginning of such advertisement a
clear disclosure that the service is not authorized, en-
dorsed, or approved by any Federal agency;

(D) shall not direct such advertisement at children
under the age of 12, unless such service is a bona fide edu-
cational service;

(E) in the case of advertising directed primarily to in-
dividuals under the age of 18, clearly and conspicuously
state in such advertising that such individual must have
the consent of such individual’s parent or legal guardian
for the use of such services;

(F) be prohibited from using advertisements that emit
electronic tones which can automatically dial a pay-per-call
telephone number;

(G) ensure that, whenever the number to be called is
shown in television and print media advertisements, the
charges for the call are clear and conspicuous and (when
shown in television advertisements) displayed for the same
duration as that number is displayed,;

(H) in delivering any telephone message soliciting calls
to a pay-per-call service, specify clearly, and at no less
than the audible volume of the solicitation, the total cost
and the cost per minute and any other fees for that service
and for any other pay-per-call service to which the caller
may be transferred; and

(I) not advertise an 800 telephone number, or any
other telephone number advertised or widely understood to
be toll free, from which callers are connected to an access
number for a pay-per-call service.

(2) PAY-PER-CALL SERVICE STANDARDS.—The Commission

shall prescribe rules to require that each provider of pay-per-
call services—

(A) include in each pay-per-call message an introduc-
tory disclosure message that—

(i) describes the service being provided;

(i1) specifies clearly and at a reasonably under-
standable volume the total cost or the cost per minute
and any other fees for that service and for any other
pay-per-call service to which the caller may be trans-
ferred;

(iii) informs the caller that charges for the call
begin at the end of the introductory message;

(iv) informs the caller that parental consent is re-
quired for calls made by children; and

(v) in the case of a pay-per-call service that is not
operated or expressly authorized by a Federal agency
but that provides information on any Federal program,
a statement that clearly states that the service is not
authorized, endorsed, or approved by any Federal
agency;
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(B) enable the caller to hang up at or before the end
of the introductory message without incurring any charge
whatsoever;

(C) not direct such services at children under the age
of 12, unless such service is a bona fide educational serv-
ice;

(D) stop the assessment of time-based charges imme-
diately upon disconnection by the caller;

(E) disable any bypass mechanism which allows fre-
quent callers to avoid listening to the disclosure message
described in subparagraph (A) after the institution of any
price increase and for a period of time sufficient to give
such frequent callers adequate and sufficient notice of the
price change;

(F) be prohibited from providing pay-per-call services
through an 800 number or other telephone number adver-
tised or widely understood to be toll free;

(G) be prohibited from billing consumers in excess of
the amounts described in the introductory message and
from billing for services provided in violation of the rules
prescribed by the Commission pursuant to this section;

(H) ensure that any billing statement for such pro-
vider’s charges shall—

(1) display any charges for pay-per-call services in

a part of the consumer’s bill that is identified as not

being related to local and long distance telephone

charges; and

(i1) for each charge so displayed, specify, at a min-
imum, the type of service, the amount of the charge,
and the date, time, and duration of the call;

(I) be liable for refunds to consumers who have been
billed for pay-per-call services pursuant to programs that
have been found to have violated the regulations pre-
scribed pursuant to this section or title III of this Act or
any other Federal law; and

(J) comply with such additional standards as the Com-
mission may prescribe to prevent abusive practices.

(3) AcCCEsS TO INFORMATION.—The Commission shall by
rule require a common carrier that provides telephone services
to a provider of pay-per-call services to make available to the
Commission any records and financial information maintained
by such carrier relating to the arrangements (other than for
the provision of local exchange service) between such carrier
and any provider of pay-per-call services.

(4) EvAasioNs.—The rules issued by the Commission under
this section shall include provisions to prohibit unfair or decep-
tive acts or practices that evade such rules or undermine the
rights provided to customers under this title, including through
the use of alternative billing or other procedures.

(5) EXEMPTIONS.—The regulations prescribed by the Com-
mission pursuant to paragraph (2)(A) may exempt from the re-
quirements of such paragraph—

(A) calls from frequent callers or regular subscribers
using a bypass mechanism to avoid listening to the disclo-
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sure message required by such regulations, subject to the
requirements of paragraph (2)(E); or

(B) pay-per-call services provided at nominal charges,
as defined by the Commission in such regulations.

(6) CONSIDERATION OF OTHER RULES REQUIRED.—In con-
ducting a proceeding under this section, the Commission shall
consider requiring, by rule or regulation, that providers of pay-
per-call services—

(A) automatically disconnect a call after one full cycle
of the program; and

(B) include a beep tone or other appropriate and clear
signal during a live interactive group program so that call-
ers will be alerted to the passage of time.

(7) SPECIAL RULE FOR INFREQUENT PUBLICATIONS.—The
rules prescribed by the Commission under subparagraphs (A)
and (G) of paragraph (1) may permit, in the case of publica-
tions that are widely distributed, that are printed annually or
less frequently, and that have an established policy of not pub-
lishing specific prices, advertising that in lieu of the cost disclo-
sures required by such subparagraphs, clearly and conspicu-
ously disclose that use of the telephone number may result in
a substantial charge.

(8) TREATMENT OF RULES.—A rule issued under this sub-
section shall be treated as a rule issued under section
18(a)(1)(B) of the Federal Trade Commission Act (15 U.S.C.
57a(a)(1)(B)).

(b) RULEMAKING.—The Commission shall prescribe the rules
under subsection (a) within 270 days after the date of enactment
of this Act. Such rules shall be prescribed in accordance with sec-
tion 553 of title 5, United States Code.

(c) ENFORCEMENT.—Any violation of any rule prescribed under
subsection (a) shall be treated as a violation of a rule respecting
unfair or deceptive acts or practices under section 5 of the Federal
Trade Commission Act (15 U.S.C. 45). Notwithstanding section
5(a)(2) of such Act (15 U.S.C. 45(a)(2)), communications common
carriers shall be subject to the jurisdiction of the Commission for
purposes of this title.

SEC. 202. [15 U.S.C. 5712] ACTIONS BY STATES.

(a) IN GENERAL.—Whenever an attorney general of any State
has reason to believe that the interests of the residents of that
State have been or are being threatened or adversely affected be-
cause any person has engaged or is engaging in a pattern or prac-
tice which violates any rule of the Commission under section
201(a), the State may bring a civil action on behalf of its residents
in an appropriate district court of the United States to enjoin such
pattern or practice, to enforce compliance with such rule of the
Commission, to obtain damages on behalf of their residents, or to
obtain such further and other relief as the court may deem appro-
priate.

(b) NoTIiCE.—The State shall serve prior written notice of any
civil action under subsection (a) upon the Commission and provide
the Commission with a copy of its complaint, except that if it is not
feasible for the State to provide such prior notice, the State shall
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serve such notice immediately upon instituting such action. Upon
receiving a notice respecting a civil action, the Commission shall
have the right (1) to intervene in such action, (2) upon so inter-
vening, to be heard on all matters arising therein, and (3) to file
petitions for appeal.

(¢) VENUE.—Any civil action brought under this section in a
district court of the United States may be brought in the district
wherein the defendant is found or is an inhabitant or transacts
business or wherein the violation occurred or is occurring, and
process in such cases may be served in any district in which the
geferédant is an inhabitant or wherever the defendant may be
ound.

(d) INVESTIGATORY POWERS.—For purposes of bringing any civil
action under this section, nothing in this Act shall prevent the at-
torney general from exercising the powers conferred on the attor-
ney general by the laws of such State to conduct investigations or
to administer oaths or affirmations or to compel the attendance of
witnesses or the production of documentary and other evidence.

(e) EFFECT ON STATE COURT PROCEEDINGS.—Nothing contained
in this section shall prohibit an authorized State official from pro-
ceeding in State court on the basis of an alleged violation of any
general civil or criminal antifraud statute of such State.

(f) LiMITATION.—Whenever the Commission has instituted a
civil action for violation of any rule or regulation under this Act,
no State may, during the pendency of such action instituted by the
Commission, subsequently institute a civil action against any de-
fendant named in the Commission’s complaint for violation of any
rule as alleged in the Commission’s complaint.

(g) ACTIONS BY OTHER STATE OFFICIALS.—

(1) Nothing contained in this section shall prohibit an au-
thorized State official from proceeding in State court on the
basis of an alleged violation of any general civil or criminal
statute of such State.

(2) In addition to actions brought by an attorney general
of a State under subsection (a), such an action may be brought
by officers of such State who are authorized by the State to
bring actions in such State for protection of consumers and
who are designated by the Commission to bring an action
under subsection (a) against persons that the Commission has
determined have or are engaged in a pattern or practice which
violates a rule of the Commission under section 201(a).

SEC. 203. [15 U.S.C. 5713] ADMINISTRATION AND APPLICABILITY OF
TITLE.

(a) IN GENERAL.—Except as otherwise provided in section 202,
this title shall be enforced by the Commission under the Federal
Trade Commission Act (15 U.S.C. 41 et seq.). Consequently, no ac-
tivity which is outside the jurisdiction of that Act shall be affected
by this Act, except for purposes of this title.

(b) ActioNs BY THE COMMISSION.—The Commission shall pre-
vent any person from violating a rule of the Commission under sec-
tion 201 in the same manner, by the same means, and with the
same jurisdiction, powers, and duties as though all applicable
terms and provisions of the Federal Trade Commission Act (15
U.S.C. 41 et seq.) were incorporated into and made a part of this



FACOMP\FCC\FCCMISC

March 15, 2012

191 TELEPHONE DISCLOSURE AND DISPUTE RESOLUTION ACT Sec. 301

title. Any person who violates such rule shall be subject to the pen-
alties and entitled to the privileges and immunities provided in the
Federal Trade Commission Act in the same manner, by the same
means, and with the same jurisdiction, power, and duties as
though all applicable terms and provisions of the Federal Trade
Colmmission Act were incorporated into and made a part of this
title.

SEC. 204. [15 U.S.C. 5714] DEFINITIONS.
For purposes of this title:

(1) The term “pay-per-call services” has the meaning pro-
vided in section 228(i) of the Communications Act of 1934, ex-
cept that the Commission by rule may, notwithstanding sub-
paragraphs (B) and (C) of section 228(1)(1) of such Act, extend
such definition to other similar services providing audio infor-
mation or audio entertainment if the Commission determines
that such services are susceptible to the unfair and deceptive
practices that are prohibited by the rules prescribed pursuant
to section 201(a).

(2) The term “attorney general” means the chief legal offi-
cer of a State.

(3) The term “State” means any State of the United States,
the District of Columbia, Puerto Rico, the Northern Mariana
Islands, and any territory or possession of the United States.

(4) The term “Commission” means the Federal Trade Com-
mission.

TITLE III—BILLING AND COLLECTION

SEC. 301. [15 U.S.C. 5721] REGULATIONS.
(a) IN GENERAL.—
(1) RUuLEs REQUIRED.—The Commission shall, in accord-
ance with the requirements of this section, prescribe rules es-
tablishing procedures for the correction of billing errors with
respect to telephone-billed purchases. The rules prescribed by
the Commission shall also include provisions to prohibit unfair
or deceptive acts or practices that evade such rules or under-
mine the rights provided to customers under this title.
(2) SUBSTANTIAL SIMILARITY TO CREDIT BILLING.—The Com-
mission shall promulgate rules under this section that impose
requirements that are substantially similar to the require-
ments imposed, with respect to the resolution of credit dis-
putes, under the Truth in Lending and Fair Credit Billing Acts
(15 U.S.C. 1601 et seq.).
(3) TREATMENT OF RULE.—A rule issued under paragraph
(1) shall be treated as a rule issued under section 18(a)(1)(B)
of the Federal Trade Commission Act (15 U.S.C. 57(a)(1)(B)).
(b) RULEMAKING SCHEDULE AND PROCEDURE.—The Commission
shall prescribe the rules under subsection (a) within 270 days after
the date of enactment of this Act. Such rules shall be prescribed
in accordance with section 553 of title 5, United States Code.

(¢) ENFORCEMENT.—Any violation of any rule prescribed under
subsection (a) shall be treated as a violation of a rule under section
5 of the Federal Trade Commission Act (15 U.S.C. 45) regarding
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unfair or deceptive acts or practices. Notwithstanding section
5(a)(2) of such Act (15 U.S.C. 45(a)(2)), communications common
carriers shall be subject to the jurisdiction of the Commission for
purposes of this title.

(d) CORRECTION OF BILLING ERRORS AND CORRECTION OF CRED-
IT REPORTS.—In prescribing rules under this section, the Commis-
sion shall consider, with respect to telephone-billed purchases, the
following:

(1) The initiation of a billing review by a customer.

(2) Responses by billing entities and providing carriers to
the initiation of a billing review.

(3) Investigations concerning delivery of telephone-billed
purchases.

(4) Limitations upon providing carrier responsibilities, in-
cluding limitations on a carrier’s responsibility to verify deliv-
ery of audio information or entertainment.

(5) Requirements on actions by billing entities to set aside
charges from a customer’s billing statement.

(6) Limitations on collection actions by billing entities and
vendors.

(7) The regulation of credit reports on billing disputes.

(8) The prompt notification of credit to an account.

(9) Rights of customers and telephone common carriers re-
garding claims and defenses.

(10) The extent to which the regulations should diverge
from requirements under the Truth in Lending and Fair Credit
Billing Acts in order to protect customers, and in order to be
cost effective to billing entities.

SEC. 302. [15 U.S.C. 5722] RELATION TO STATE LAWS.

(a) STATE LAW APPLICABLE UNLESS INCONSISTENT.—This title
does not annul, alter, or affect, or exempt any person subject to the
provisions of this title from complying with, the laws of any State
with respect to telephone billing practices, except to the extent that
those laws are inconsistent with any provision of this title, and
then only to the extent of the inconsistency. The Commission is au-
thorized to determine whether such inconsistencies exist. The Com-
mission may not determine that any State law is inconsistent with
any provision of this chapter if the Commission determines that
such law gives greater protection to the consumer.

(b) REGULATORY EXEMPTIONS.—The Commission shall by regu-
lation exempt from the requirements of this title any class of tele-
phone-billed purchase transactions within any State if it deter-
mines that under the law of that State that class of transactions
is subject to requirements substantially similar to those imposed
under this chapter or that such law gives greater protection to the
consumer, and that there is adequate provision for enforcement.

SEC. 303. [15 U.S.C. 5723] ENFORCEMENT.

The Commission shall enforce the requirements of this title.
For the purpose of the exercise by the Commission of its functions
and powers under the Federal Trade Commission Act, a violation
of any requirement imposed under this title shall be deemed a vio-
lation of a requirement imposed under that Act. All the functions
and powers of the Commission under that Act are available to the
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Commission to enforce compliance by any person with the require-
ments imposed under this title, irrespective of whether that person
is engaged in commerce or meets any other jurisdictional tests in
that Act. The Commission may prescribe such regulations as are
necessary or appropriate to implement the provisions of this title.

SEC. 304. [15 U.S.C. 5724] DEFINITIONS.
As used in this title—

(1) The term “telephone-billed purchase” means any pur-
chase that is completed solely as a consequence of the comple-
tion of the call or a subsequent dialing, touch tone entry, or
comparable action of the caller. Such term does not include—

(A) a purchase by a caller pursuant to a preexisting
agreement with the vendor;

(B) local exchange telephone services or interexchange
telephone services or any service that the Federal Commu-
nications Commission determines, by rule—

(i) is closely related to the provision of local ex-
change telephone services or interexchange telephone
services; and

(i) is subject to billing dispute resolution proce-
dures required by Federal or State statute or regula-
tion; or
(C) the purchase of goods or services which is other-

wise subject to billing dispute resolution procedures re-

quired by Federal statute or regulation.

(2) A “billing error” consists of any of the following:

(A) A reflection on a billing statement for a telephone-
billed purchase which was not made by the customer or,
if made, was not in the amount reflected on such state-
ment.

(B) A reflection on a billing statement of a telephone-
billed purchase for which the customer requests additional
clarification, including documentary evidence thereof.

(C) A reflection on a billing statement of a telephone-
billed purchase that was not accepted by the customer or
not provided to the customer in accordance with the stated
terms of the transaction.

(D) A reflection on a billing statement of a telephone-
billed purchase for a call made to an 800 or other toll free
telephone number.

(E) The failure to reflect properly on a billing state-
ment a payment made by the customer or a credit issued
to the customer with respect to a telephone-billed pur-
chase.

(F) A computation error or similar error of an account-
ing nature on a statement.

(G) Failure to transmit the billing statement to the
last known address of the customer, unless that address
was furnished less than twenty days before the end of the
billing cycle for which the statement is required.

(H) Any other error described in regulations pre-
scribed by the Commission pursuant to section 553 of title
5, United States Code.
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(3) The term “Commission” means the Federal Trade Com-
mission.

(4) The term “providing carrier” means a local exchange or
interexchange common carrier providing telephone services
(other than local exchange services) to a vendor for a tele-
phone-billed purchase that is the subject of a billing error com-
plaint.

(5) The term “vendor” means any person who, through the
use of the telephone, offers goods or services for a telephone-
billed purchase.

(6) The term “customer” means any person who acquires
or attempts to acquire goods or services in a telephone-billed
purchase.

TITLE IV—_MISCELLANEOUS
PROVISIONS

SEC. 401. PROPOSAL FOR DEMONSTRATING THE POTENTIAL OF IN-
%%%ATIVE COMMUNICATIONS EQUIPMENT AND SERV-

(a) DEMONSTRATION PROPOSAL.—Within 180 days after the
date of enactment of this Act, the Assistant Secretary of Energy for
Conservation and Renewable Energy, in consultation with the As-
sistant Secretary of Commerce for Communications and Informa-
tion, shall submit to Congress a proposal for demonstrating the
ability of new and innovative communications equipment and serv-
ices to further the national goals of conserving energy and pro-
tecting public health and safety.

(b) FAcTors To BE ADDRESSED.—The demonstration proposal
required by subsection (a) shall address—

(1) the feasibility of using communications technologies to
read meters from remote locations;

(2) the feasibility of managing the consumption of elec-
trical power and natural gas by residences and businesses,
thereby reducing the demand for new and additional sources of
energy, and controlling the cost of providing improved utility
services; and

(3) the public safety implications of monitoring utility serv-
ices outages during earthquakes, hurricanes, typhoons, torna-
does, volcanoes, and other natural disasters.

(¢c) PROJECT TO DEMONSTRATE ENERGY CONSERVATION POTEN-
TIAL.—Upon submission of the demonstration proposal to the Con-
gress, the Secretary of Energy shall consider requesting from the
Assistant Secretary of Commerce for Communications and Informa-
tion the authority to use radio frequencies, pursuant to section 305
of the Communications Act of 1934 (47 U.S.C. 305), to carry out
demonstration projects consistent with the proposal that are de-
signed to demonstrate the energy conservation potential of commu-
nications technologies and which are administered by the Secretary
of Energy.

SEC. 402. [47 U.S.C. 227] TECHNICAL AMENDMENTS.

* * & & * * &
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[Section 402 contained amendments to section 227(b)(2) of the
Communications Act of 1934.]

SEC. 403. INTERCEPTION OF CELLULAR TELECOMMUNICATIONS.
& £ k % & £ k

[Section 403(a) contained amendments to section 302 of the
Communications Act of 1934.]

(b) REPORT TO CONGRESS.—The Commission shall report to
Congress no later than June 1, 1993, on available security features
for both analog and digital radio signals. This report shall include
a study of security technologies currently available as well as those
in development. The study shall assess the capabilities of such
technologies, level of security afforded, and cost, with wide-spread
deployment of such technologies.

(c) [47 U.S.C. 302a note] EFFECT ON OTHER LAwWS.—This sec-
tion shall not affect section 2512(2) of title 18, United States Code.
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CHILDREN’S TELEVISION ACT OF 1990

AN ACT To require the Federal Communications Commission to reinstate restric-
tions on advertising during children’s television, to enforce the obligation of broad-
casters to meet the educational and informational needs of the child audience, and
for other purposes.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,

SHORT TITLE
SECTION 1. This Act may be cited as the “Children’s Television

Act of 1990”.1

TITLE I—REGULATION OF CHILDREN’S TELEVISION
FINDINGS

SEC. 101. [47 U.S.C. 303a note] The Congress finds that—

(1) it has been clearly demonstrated that television can as-
sist children to learn important information, skills, values, and
behavior, while entertaining them and exciting their curiosity
to learn about the world around them,;

(2) as part of their obligation to serve the public interest,
television station operators and licensees should provide pro-
gramming that serves the special needs of children;

(3) the financial support of advertisers assists in the provi-
sion of programming to children;

(4) special safeguards are appropriate to protect children
from overcommercialization on television;

(5) television station operators and licensees should follow
practices in connection with children’s television programming
and advertising that take into consideration the characteristics
of this child audience; and

(6) it is therefore necessary that the Federal Communica-
tions Commission (hereinafter referred to as the “Commission”)
take the actions required by this title.

STANDARDS FOR CHILDREN’S TELEVISION PROGRAMMING
SEC. 102. [47 U.S.C. 303a] (a) The Commission shall, within

30 days after the date of enactment of this Act, initiate a rule-
making proceeding to prescribe standards applicable to commercial
television broadcast licensees with respect to the time devoted to
commercial matter in conjunction with children’s television pro-
gramming. The Commission shall, within 180 days after the date
of enactment of this Act, complete the rulemaking proceeding and
prescribe final standards that meet the requirements of subsection

1Public Law 101-437, 104 Stat. 996, approved Oct. 18, 1990.
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(b) Except as provided in subsection (c), the standards pre-
scribed under subsection (a) shall include the requirement that
each commercial television broadcast licensee shall limit the dura-
tion of advertising in children’s television programming to not more
than 10.5 minutes per hour on weekends and not more than 12
minutes per hour on weekdays.

(c) After January 1, 1993, the Commission—

(1) may review and evaluate the advertising duration limi-
tations required by subsection (b); and

(2) may, after notice and public comment and a demonstra-
tion of the need for modification of such limitations, modify
such limitations in accordance with the public interest.

(d) As used in this section, the term “commercial television
broadcast licensee” includes a cable operator, as defined in section
602 of the Communications Act of 1934 (47 U.S.C. 522).

CONSIDERATION OF CHILDREN’S TELEVISION SERVICE IN BROADCAST
LICENSE RENEWAL

SEC. 103. [47 U.S.C. 303b] (a) After the standards required by
section 102 are in effect, the Commission shall, in its review of any
application for renewal of a commercial or noncommercial tele-
vision broadcast license, consider the extent to which the licensee—

(1) has complied with such standards; and

(2) has served the educational and informational needs of
children through the licensee’s overall programming, including
programming specifically designed to serve such needs.

(b) In addition to consideration of the licensee’s programming
as required under subsection (a), the Commission may consider—

(1) any special nonbroadcast efforts by the licensee which
enhance the educational and informational value of such pro-
gramming to children; and

(2) any special efforts by the licensee to produce or support
programming broadcast by another station in the licensee’s
marketplace which is specifically designed to serve the edu-
cational and informational needs of children.

PROGRAM LENGTH COMMERCIAL MATTER

SEC. 104. Within 180 days after the date of enactment of this
Act, the Commission shall complete the proceeding known as “Revi-
sion of Programming and Commercialization Policies, Ascertain-
ment Requirements and Program Log Requirements for Commer-
cial Television Stations”, MM Docket No. 83—670.

TITLE II_ENDOWMENT FOR CHILDREN’S EDUCATIONAL
TELEVISION

SHORT TITLE

SEC. 201. [47 U.S.C. 609 note] This title may be cited as the
“National Endowment for Children’s Educational Television Act of
1990”.

FINDINGS
SEC. 202. [47 U.S.C. 394 note] The Congress finds that—
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(1) children in the United States are lagging behind those
in other countries in fundamental intellectual skills, including
reading, writing, mathematics, science, and geography;

(2) these fundamental skills are essential for the future
governmental and industrial leadership of the United States;

(3) the United States must act now to greatly improve the
education of its children;

(4) television is watched by children about three hours
each day on average and can be effective in teaching children;

(5) educational television programming for children is
aired too infrequently either because public broadcast licensees
and permittees lack funds or because commercial broadcast li-
censees and permittees or cable television system operators do
not have the economic incentive; and

(6) the Federal Government can assist in the creation of
children’s educational television by establishing a National En-
dowment for Children’s Educational Television to supplement
the children’s educational programming funded by other gov-
ernmental entities.

NATIONAL ENDOWMENT FOR CHILDREN’S EDUCATIONAL TELEVISION

SEC. 203.1

1This section added a new subpart B to part IV of title III of the Communications Act of 1934,
and made additional conforming changes in that Act, and is reflected in the part of this compila-
tion containing that Act.
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COMMUNICATIONS SATELLITE ACT OF 1962

AN ACT To provide for the establishment, ownership, operation, and regulation of
a commercial communications satellite system, and for other purposes.
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—SHORT TITLE, DECLARATION OF POLICY AND
DEFINITIONS

SEC. 101. SHORT TITLE.

This Act may be cited as the “Communications Satellite Act of
1962”.1

SEC. 102. [47 U.S.C. 7011 DECLARATION OF POLICY AND PURPOSE.

(a) The Congress hereby declares that it is the policy of the
United States to establish, in conjunction and in cooperation with
other countries, as expeditiously as practicable a commercial com-
munications satellite system, as part of an improved global commu-
nications network, which will be responsive to public needs and na-
tional objectives, which will serve the communication needs of the
United States and other countries, and which will contribute to
world peace and understanding.

(b) The new and expanded telecommunication services are to
be made available as promptly as possible and are to be extended
to provide global coverage at the earliest practicable date. In effec-
tuating this program, care and attention will be directed toward
providing such services to economically less developed countries
and areas as well as those more highly developed, toward efficient
and economical use of the electromagnetic frequency spectrum, and
toward the reflection of the benefits of this new technology in both
quality of services and charges for such services.

(¢) In order to facilitate this development and to provide for the
widest possible participation by private enterprise, United States
participation in the global system shall be in the form of a private
corporation, subject to appropriate governmental regulation. It is
the intent of Congress that all authorized users have nondiscrim-
inatory access to the system; that maximum competition be main-
tained in the provision of equipment and services utilized by the
system; that the corporation created under this Act be so organized
and operated as to maintain and strengthen competition in the pro-
vision of communications services to the public; and that the activi-
ties of the corporation created under this Act and of the persons
or companies participating in the ownership of the corporation
shall be consistent with the Federal antitrust laws.

(d) It is not the intent of Congress by this Act to preclude the
use of the communications satellite system for domestic commu-

1Public Law No. 624, 87th Cong., 2d Sess., 76 Stat. 419, approved Aug. 31, 1962.
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nication services where consistent with the provision of this Act nor
to preclude the creation of additional communications satellite sys-
tems, if required to meet unique governmental needs or if other-
wise required in the national interest.

SEC. 103. [47 U.S.C. 7021 DEFINITIONS.
As used in this Act, and unless the context otherwise re-
quires—

(1) the term “communications satellite system” refers to a
system of communications satellites in space whose purpose is
to relay telecommunication information between satellite ter-
minal stations, together with such associated equipment and
facilities for tracking, guidance, control, and command func-
tions as are not part of the generalized launching, tracking,
control, and command facilities for all space purposes;

(2) the term “satellite terminal station” refers to a complex
of communication equipment located on the earth’s surface,
operationally connected with one or more terrestrial commu-
nication systems, and capable of transmitting telecommuni-
cations to or receiving telecommunications from a communica-
tions satellite system,;

(3) the term “communications satellite” means an earth
satellite which is intentionally used to relay telecommuni-
cations information;

(4) the term “associated equipment and facilities” refers to
facilities other than satellite terminal stations and communica-
tions satellites, to be constructed and operated for the primary
purpose of a communications satellite system, whether for ad-
ministration and management, for research and development,
or for direct support of space operations;

(5) the term “research and development” refers to the con-
ception, design, and first creation of experimental or prototype
operational devices for the operation of a communications sat-
ellite system, including the assembly of separate components
into a working whole, as distinguished from the term “produc-
tion,” which relates to the construction of such devices to fixed
specifications compatible with repetitive duplication for oper-
ational applications;

(6) the term “telecommunication” means any transmission,
emission or reception of signs, signals, writings, images, and
sounds or intelligence of any nature by wire, radio, optical, or
other electromagnetic systems;

(7) the term “communications common carrier” has the
same meaning as the term “common carrier” has when used in
the Communications Act of 1934, as amended, and in addition
includes, but only for purposes of sections 303 and 304, any in-
dividual, partnership, association, joint-stock company, trust,
corporation, or other entity which owns or controls, directly or
indirectly, or is under direct or indirect common control with,
any such carrier; and the term “authorized carrier”, except as
otherwise provided for purposes of section 304 by section
304(b)(1), means a communications common carrier which has
been authorized by the Federal Communications Commission
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under the Communications Act of 1934, as amended, to provide
services by means of communications satellites;

(8) the term “corporation” means the corporation author-
ized by title III of this Act;

(9) the term “Administration” means the National Aero-
nautics and Space Administration; and

(10) the term “Commission” means the Federal Commu-
nications Commission.

TITLE II—FEDERAL COORDINATION, PLANNING, AND
REGULATION

SEC. 201. [47 U.S.C. 721] IMPLEMENTATION OF POLICY.

In order to achieve the objectives and to carry out the purposes

of this Act—

(a) the President shall—

(1) aid in the planning and development and foster the
execution of a national program for the establishment and op-
eration, of a commercial communications satellite system,;

(2) provide for continuous review of all phases of the devel-
opment and operation of such a system, including the activities
of a communications satellite corporation authorized under
title III of this Act;

(3) coordinate the activities of governmental agencies with
responsibilities in the field of telecommunication, so as to in-
sure that there is full and effective compliance at all times
with the policies set forth in this Act;

(4) exercise such supervision over relationships of the cor-
poration with foreign governments or entities or with inter-
national bodies as may be appropriate to assure that such rela-
tionships shall be consistent with the national interest and for-
eign policy of the United States;

(5) insure that timely arrangements are made under which
there can be foreign participation in the establishment and use
of a communications satellite system;

(6) take all necessary steps to insure the availability and
appropriate utilization of the communications satellite system
for general governmental purposes except where a separate
communications satellite system is required to meet unique
governmental needs, or is otherwise required in the national
interest; and

(7) to exercise his authority as to help attain coordinated
and efficient use of the electromagnetic spectrum and the tech-
nical compatibility of the system with existing communications
facilities both in the United States and abroad.

(b) the National Aeronautics and Space Administration shall—

(1) advise the Commission on technical characteristics of
the communications satellite system,;

(2) cooperate with the corporation in research and develop-
ment to the extent deemed appropriate by the Administration
in the public interest;

(3) assist the corporation in the conduct of its research and
development program by furnishing to the corporation, when
requested, on a reimbursable basis, such satellite launching
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and associated services as the Administration deems necessary
for the most expeditious and economical development of the
communications satellite system,;

(4) consult with the corporation with respect to the tech-
nical characteristics of the communications satellite system,;

(5) furnish to the corporation, on request and on a
reimbursable basis, satellite launching and associated services
required for the establishment, operation, and maintenance of
the communications satellite system approved by the Commis-
sion; and

(6) to the extent feasible, furnish other services, on a reim-
bursable basis, to the corporation in connection with the estab-
lishment and operation of the system.

(c) the Federal Communications Commission, in its administra-

tion of the provisions of the Communications Act of 1934, as
amended, and as supplemented by this Act, shall—

(1) insure effective competition, including the use of com-
petitive bidding where appropriate, in the procurement by the
corporation and communications common carriers of appa-
ratus, equipment, and services required for the establishment
and operation of the communications satellite system and sat-
ellite terminal stations; and the Commission shall consult with
the Small Business Administration and solicit its recommenda-
tions on measures and procedures which will insure that small
business concerns are given an equitable opportunity to share
in the procurement program of the corporation for property
and services, including but not limited to research, develop-
ment, construction, maintenance, and repair.

(2) insure that all present and future authorized carriers
shall have nondiscriminatory use of, and equitable access to,
the communications satellite system and satellite terminal sta-
tions under just and reasonable charges, classifications, prac-
tices, regulations, and other terms and conditions and regulate
the manner in which available facilities of the system and sta-
tions are allocated among such users thereof;

(3) in any case where the Secretary of State, after obtain-
ing the advice of the Administration as to technical feasibility,
has advised that commercial communication to a particular
foreign point by means of the communications satellite system
and satellite terminal stations should be established in the na-
tional interest, institute forthwith appropriate proceedings
under section 214(d) of the Communications Act of 1934, as
amended, to require the establishment of such communication
by the corporation and the appropriate common carrier or car-
riers;

(4) insure that facilities of the communications satellite
system and satellite terminal stations are technically compat-
ible and interconnected operationally with each other and with
existing communications facilities;

(5) prescribe such accounting regulations and systems and
engage in such ratemaking procedures as will insure that any
economies made possible by a communications satellite system
are appropriately reflected in rates for public communication
services;
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(6) approve technical characteristics of the operational
communications satellite system to be employed by the cor-
poration and of the satellite terminal stations; and !

(7) grant appropriate authorization for the construction
and operation of each satellite terminal station, either to the
corporation or to one or more authorized carriers or to the cor-
poration and one or more such carriers jointly, as will best
serve the public interest, convenience, and necessity. In deter-
mining the public interest, convenience, and necessity the
Commission shall authorize the construction and operation of
such stations by communications common carriers or the cor-
poration, without preference to either;

(8) authorize the corporation to issue any shares of capital
stock, except the initial issue of capital stock referred to in sec-
tion 304(a), or to borrow any moneys, or to assume any obliga-
tion in respect of the securities of any other person, upon find-
ing that such issuance, borrowing, or assumption is compatible
with the public interest, convenience, and necessity and is nec-
essary or appropriate for or consistent with carrying out the
purposes and objectives of this Act by the corporation;

(9) insure that no substantial additions are made by the
corporation or carriers with respect to facilities of the system
or satellite terminal stations unless such additions are re-
quired by the public interest, convenience, and necessity;

(10) require, in accordance with the procedural require-
ments of section 214 of the Communications Act of 1934, as
amended, that additions be made by the corporation or carriers
with respect to facilities of the system or satellite terminal sta-
tions where such additions would serve the public interest,
convenience, and necessity; and

(11) make rules and regulations to carry out the provisions
of this Act.

TITLE III—CREATION OF A COMMUNICATIONS SATELLITE
CORPORATION

SEC. 301. [47 U.S.C. 731] CREATION OF CORPORATION.
There is authorized to be created a communications satellite

corporation for profit which will not be an agency or establishment
of the United States Government.

SEC. 302. [47 U.S.C. 732] APPLICABLE LAWS.

The corporation shall be subject to the provisions of this Act
and, to the extent consistent with this Act, to the District of Co-
lumbia Business Corporation Act. The right to repeal, alter, or
amend this Act at any time is expressly reserved.

SEC. 303. [47 U.S.C. 7331 DIRECTORS AND OFFICERS.

(a) The corporation shall have a board of directors consisting
of fifteen individuals who are citizens of the United States, of
whom one shall be elected annually by the board to serve as chair-
man. Three members of the board shall be appointed by the Presi-
dent of the United States, by and with the advice and consent of
the Senate, effective the date on which the other members are

1S0 in law.
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elected, and for terms of three years or until their successors have
been appointed and qualified, and any member so appointed to fill
a vacancy shall be appointed only for the unexpired term of the di-
rector whom he succeeds. The remaining twelve members of the
board shall be elected annually by the stockholders. Six of such
members shall be elected by those stockholders who are not com-
munications common carriers, and the remaining six such members
shall be elected by the stockholders who are communications com-
mon carriers, except that if the number of shares of the voting cap-
ital stock of the corporation issued and outstanding and owned ei-
ther directly or indirectly by communications common carriers as
of the record date for the annual meeting of stockholders is less
than 45 per centum of the total number of shares of the voting cap-
ital stock of the corporation issued and outstanding, the numbers
of members to be elected at such meeting by each group of stock-
holders shall be determined in accordance with the following table:

‘When the number of shares of the The number of

H - members which And the number of
Y)‘;gg g nCéi\spsl tihsz:ﬂﬁk OOft;}tl: ncdoig stockholders who members which
a};d owned elilther direéltl or indgi- But not less than— are communications other stockholders
W OIrecty common carriers are  are entitled to elect

rectly by communications common entitled to elect shall be—
carriers is less than— shall be—

45 per centum 40 per centum .......... 5 7

40 per centum 35 per centum .......... 4 8

35 per centum 25 per centum .......... 3 9

25 per centum 15 per centum .......... 2 10

15 per centum 8 per centum .......... 1 11

8 per CentumM ....ccccvveiee ettt 0 12

No stockholder who is a communications common carrier and no
trustee for such a stockholder shall vote, either directly or indi-
rectly, through the votes of subsidiaries or affiliated companies,
nominees, or any persons subject to his direction or control, for
more than three candidates for membership on the board, except
that in the event the number of shares of the voting capital stock
of the corporation issued and outstanding and owned either directly
or indirectly by communications common carriers as of the record
date for the annual meeting is less than 8 per centum of the total
number of shares of the voting capital stock of the corporation
issued and outstanding, any stockholder who is a communications
common carrier shall be entitled to vote at such meeting for can-
didates for membership on the board in the same manner as all
other stockholders. Subject to the foregoing limitations, the articles
of incorporation of the corporation shall provide for cumulative vot-
ing under section 327(d) of the District of Columbia Business Cor-
poration Act (D.C. Code, sec. 29-327(d)). The articles of incorpora-
tion of the corporation may be amended, altered, changed, or re-
pealed by a vote of not less than 6625 per centum of the out-
standing shares of the voting capital stock of the corporation owned
by stockholders who are communications common carriers and by
stockholders who are not communications common carriers, voting
together if such vote complies with all other requirements of this
Act and of the articles of incorporation of the corporation with re-
spect to the amendment, alteration, change, or repeal of such arti-
cles. The corporation may adopt such bylaws as shall, notwith-
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standing the provisions of section 336 of the District of Columbia
Business Corporation Act (D.C. Code, sec. 29-336(d)), provide for
the continued ability of the board to transact business under such
circumstances of national emergency as the President of the United
States, or the officer designated by him, may determine, after Feb-
ruary 18, 1969, would not permit a prompt meeting of a majority
of the board to transact business.

(b) The corporation shall have a president, and such other offi-
cers as may be named and appointed by the board, at rates of com-
pensation fixed by the board, and serving at the pleasure of the
board. No individual other than a citizen of the United States may
be an officer of the corporation. No officer of the corporation shall
receive any salary from any source other than the corporation dur-
ing the period of his employment by the corporation.

SEC. 304. [47 U.S.C. 734] FINANCING OF THE CORPORATION.

(a) The corporation is authorized to issue and have out-
standing, in such amounts as it shall determine, shares of capital
stock, without par value, which shall carry voting rights and be eli-
gible for dividends. The shares of such stock initially offered shall
be sold in a manner to encourage the widest distribution to the
American public. Subject to the provisions of subsections (b) and (d)
of this section, shares of stock offered under this subsection may
be issued to and held by any person.

(b)(1) For the purposes of this section the term “authorized car-
rier” shall mean a communications common carrier which is specifi-
cally authorized or which is a member of a class of carriers author-
ized by the Commission to own shares of stock in the corporation
upon a finding that such ownership will be consistent with the pub-
lic interest, convenience, and necessity.

(2) Only those communications common carriers which are au-
thorized carriers shall own shares of stock in the corporation at
any time, and no other communications common carrier shall own
shares either directly or indirectly through subsidiaries or affiliated
companies, nominees, or any persons subject to its direction or con-
trol. At no time after the initial issue is completed shall the aggre-
gate of the shares of voting stock of the corporation owned by au-
thorized carriers directly or indirectly through subsidiaries or affili-
ated companies, nominees, or any persons subject to their direction
or control exceed 50 per centum of such shares issued and out-
standing.

(3) At no time shall any stockholder who is not an authorized
carrier, or any syndicate or affiliated group of such stockholders,
own more than 10 per centum of the shares of voting stock of the
corporation issued and outstanding.

(c) The corporation is authorized to issue, in addition to the
stock authorized by subsection (a) of this section, nonvoting securi-
ties, bonds, debentures, and other certificates of indebtedness as it
may determine. Such nonvoting securities, bonds, debentures, or
other certificates of indebtedness of the corporation as a commu-
nications common carrier may own shall be eligible for inclusion in
the rate base of the carrier to the extent allowed by the Commis-
sion. The voting stock of the corporation shall not be eligible for in-
clusion in the rate base of the carrier.
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(d) Not more than an aggregate of 20 per centum of the shares
of stock of the corporation authorized by subsection (a) of this sec-
tion which are held by holders other than authorized carriers may
be held by persons of the classes described in subsection (a) and
paragraphs (1) through (4) of subsection (b) of section 310 of the
Communications Act of 1934, as amended (47 U.S.C. 310).

(e) The requirement of section 345(b) of the District of Colum-
bia Business Corporation Act (D.C. Code, sec. 29-345(b)) as to the
percentage of stock which a stockholder must hold in order to have
the rights of inspection and copying set forth in that subsection
shall not be applicable in the case of holders of the stock of the cor-
poration, and they may exercise such rights without regard to the
percentage of stock they hold.

(f) Upon application to the Commission by any authorized car-
rier and after notice and hearing, the Commission may compel any
other authorized carrier which owns shares of stock in the corpora-
tion to transfer to the applicant, for a fair and reasonable consider-
ation, a number of such shares as the Commission determines will
advance the public interest and the purposes of this Act. In its de-
termination with respect to ownership of shares of stock in the cor-
poration, the Commission, whenever consistent with the public in-
terest, shall promote the widest possible distribution of stock
among the authorized carriers.

SEC. 305. [47 U.S. 735] PURPOSES AND POWERS OF THE CORPORATION.

(a) In order to achieve the objectives and to carry out the pur-
poses of this Act, the corporation is authorized to—

(1) plan, initiate, construct, own, manage, and operate
itself or in conjunction with foreign governments or business
entities a commercial communications satellite system,;

(2) furnish, for hire, channels of communication to United
States communications common carriers and to other author-
ized entities, foreign and domestic; and

(3) own and operate satellite terminal stations when li-
censed by the Commission under section 201(c)(7).

(b) Included in the activities authorized to the corporation for
accomplishment of the purposes indicated in subsection (a) of this
section, are, among others not specifically named—

(1) to conduct or contract for research and development re-
lated to its mission;

(2) to acquire the physical facilities, equipment and devices
necessary to its operations, including communications satellites
and associated equipment and facilities, whether by construc-
tion, purchase, or gift;

(3) to purchase satellite launching and related services
from the United States Government;

(4) to contract with authorized users, including the United
States Government, for the services of the communications sat-
ellite system; and

(5) to develop plans for the technical specifications of all
elements of the communications satellite system.

(c) To carry out the foregoing purposes, the corporation shall
have the usual powers conferred upon a stock corporation by the
District of Columbia Business Corporation Act.

March 15, 2012
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TITLE IV—MISCELLANEOUS
SEC. 401. [47 U.S.C. 7411 APPLICABILITY OF COMMUNICATIONS ACT OF
1934.

The corporation shall be deemed to be a common carrier within
the meaning of section 3(h) of the Communications Act of 1934, as
amended, and as such shall be fully subject to the provisions of
title IT and title III of that Act. The provision of satellite terminal
station facilities by one communication common carrier to one or
more other communications common carriers shall be deemed to be
a common carrier activity fully subject to the Communications Act.
Whenever the application of the provisions of this Act shall be in-
consistent with the application of the provisions of the Communica-
tions Act, the provisions of this Act shall govern.

SEC. 402. [4’;1(1511.\%0. 742] NOTICE OF FOREIGN BUSINESS NEGOTIA-

Whenever the corporation shall enter into business negotia-
tions with respect to facilities, operations, or services authorized by
this Act with any international or foreign entity, it shall notify the
Department of State of the negotiations, and the Department of
State shall advise the corporation of relevant foreign policy consid-
erations. Throughout such negotiations the corporation shall keep
the Department of State informed with respect to such consider-
ations. The corporation may request the Department of State to as-
sist in the negotiations, and that Department shall render such as-
sistance as may be appropriate.

SEC. 403. [47 U.S.C. 743] SANCTIONS.

(a) If the corporation created pursuant to this Act shall engage
in or adhere to any action, practices, or policies inconsistent with
the policy and purposes declared in section 102 of this Act, or if the
corporation or any other person shall violate any provision of this
Act, or shall obstruct or interfere with any activities authorized by
this Act, or shall refuse, fail, or neglect to discharge his duties and
responsibilities under this Act, or shall threaten any such violation,
obstruction, interference, refusal, failure, or neglect, the district
court of the United States for any district in which such corpora-
tion or other person resides or may be found shall have jurisdic-
tion, except as otherwise prohibited by law, upon petition of the At-
torney General of the United States, to grant such equitable relief
as may be necessary or appropriate to prevent or terminate such
conduct or threat.

(b) Nothing contained in this section shall be construed as re-
lieving any person of any punishment, liability, or sanction which
may be imposed otherwise than under this Act.

(c) It shall be the duty of the corporation and all communica-
tions common carriers to comply, insofar as applicable, with all pro-
visions of this Act and all rules and regulations promulgated there-
under.

SEC. 404. [47 U.S.C. 744] REPORTS TO THE CONGRESS.

The corporation shall transmit to the President and the Con-
gress, annually and at such other times as it deems desirable, a
comprehensive and detailed report of its operations, activities, and
accomplishments under this Act.
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TITLE V—INTERNATIONAL MARITIME SATELLITE
TELECOMMUNICATIONS

SEC. 501. SHORT TITLE.

This title may be cited as the “International Maritime Satellite
Telecommunications Act”.

SEC. 502. [47 U.S.C. 751] DECLARATION OF POLICY AND PURPOSE.

(a) The Congress hereby declares that it is the policy of the
United States to provide for the participation of the United States
in the International Maritime Satellite Organization (hereinafter in
this title referred to as “INMARSAT”) in order to develop and oper-
ate a global maritime satellite telecommunications system. Such
system shall have facilities and services which will serve maritime
commercial and safety needs of the United States and foreign coun-
tries.

(b) It is the purpose of this title to provide that the participa-
tion of the United States in INMARSAT shall be through the com-
munications satellite corporation established pursuant to title III of
this Act, which constitutes a private entity operating for profit, and
which is not an agency or establishment of the Federal Govern-
ment.

SEC. 503. [47 U.S.C. 7521 DESIGNATED OPERATING ENTITY.

(a)(1) The the communications satellite corporation established
pursuant to title III of this Act is hereby designated as the sole op-
erating entity of the United States for participation in INMARSAT,
for the purpose of providing international maritime satellite tele-
communications services.

(2) The corporation may participate in and is hereby author-
ized to sign the operating agreement or other pertinent instru-
ments of INMARSAT as the sole designated operating entity of the
United States.

(b) The corporation—

(1) may own and operate satellite earth terminal stations
in the United States;

(2) shall interconnect such stations, and the maritime sat-
ellite telecommunications provided by such stations, with the
facilities and services of United States domestic common car-
riers and international common carriers, other than any com-
mon carrier or other entity in which the corporation has any
ownership interest, as authorized by the Commission;

(3) shall interconnect such stations and the maritime sat-
ellite telecommunications provided by such stations, with the
facilities and services of private communications systems, un-
less the Commission finds that such interconnection will not
serve the public interest; and

(4) may establish, own, and operate the United States
share of the jointly owned international space segment and as-
sociated ancillary facilities.

(¢) The corporation shall be responsible for fulfilling any finan-
cial obligation placed upon the corporation as a signatory to the op-
erating agreement or other pertinent instruments, and any other
financial obligation which may be placed upon the corporation as
the result of a convention or other instrument establishing
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INMARSAT. The corporation shall be the sole United States rep-
resentative in the managing body of INMARSAT.

(d)(1) Any person, including the Federal Government or any
agency thereof, may be authorized, in accordance with paragraph
(2) or paragraph (3), to be the sole owner or operator, or both, of
any satellite earth terminal station if such station is used for the
exclusive purposes of training personnel in the use of equipment
associated with the operation and maintenance of such station, or
in carrying out experimentation relating to maritime satellite tele-
communications services.

(2) If the person referred to in paragraph (1) is the Federal
Government or any agency thereof, such satellite earth terminal
station shall have been authorized to operate by the executive de-
partment charged with such responsibility.

(3) In any other case, such satellite earth terminal station shall
have been authorized by the Commission.

(e) The Commission may authorize ownership of satellite earth
terminal stations by persons other than the corporation at any time
the Commission determines that such additional ownership will en-
hance the provision of maritime satellite services in the public in-
terest.

(f) The Commission shall determine the operational arrange-
ments under which the corporation shall interconnect its satellite
earth terminal station facilities and services with United States do-
mestic common carriers and international common carriers, other
than any common carrier, system, or other entity in which the cor-
poration has any ownership interest, and private communications
systems when authorized pursuant to subsection (b)(3) for the pur-
pose of extending maritime satellite telecommunications services
within the United States and in other areas.

(g) Notwithstanding any provision of State law, the articles of
incorporation of the corporation shall provide for the continued
ability of the board of directors of the corporation to transact busi-
ness under such circumstances of national emergency as the Presi-
dent or his delegate may determine would not permit a prompt
meeting of the number of directors otherwise required to transact
business.

SEC. 504. [47 U.S.C. 753] IMPLEMENTATION OF POLICY.
(a) The Secretary of Commerce shall—

(1) coordinate the activities of Federal agencies with re-
sponsibilities in the field of telecommunications (other than the
Commission), so as to ensure that there is full and effective
compliance with the provisions of this title;

(2) take all necessary steps to ensure the availability and
appropriate utilization of the maritime satellite telecommuni-
cations services provided by INMARSAT for general govern-
mental purposes, except in any case in which a separate tele-
communications system is required to meet unique govern-
mental needs or is otherwise required in the national interest;

(3) exercise his authority in a manner which seeks to ob-
tain coordinated and efficient use of the electromagnetic spec-
trum and orbital space, and to ensure the technical compat-
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ibility of the space segment with existing communications fa-

cilities in the United States and in foreign countries; and

(4) take all necessary steps to determine the interests and
needs of the ultimate users of the maritime satellite tele-
communications system and to communicate the views of the
Federal Government on utilization and user needs to
INMARSAT.

(b) The President shall exercise such supervision over, and
issue such instructions to, the corporation in connection with its re-
lationships and activities with foreign governments, international
entities, and INMARSAT as may be necessary to ensure that such
relationships and activities are consistent with the national inter-
est and foreign policy of the United States.

(c) The Commission shall—

(1) institute such proceedings as may be necessary to carry
out the provisions of section 503 of this title;

(2) make recommendations to the President for the pur-
pose of assisting him in his issuance of instructions to the cor-
poration;

(3) grant such authorizations as may be necessary under
title IT and title III of the Communications Act of 1934 to en-
able the corporation—

(A) to provide to the public, in accordance with section

503(c)(2) of this title, space segment channels of commu-

nication obtained from INMARSAT; and

(B) to construct and operate such satellite earth ter-
minal stations in the United States as may be necessary
to provide sufficient access to the space segment;

(4) grant such other authorizations as may be necessary
under title IT and title III of this Communications Act of 1934
to carry out the provisions of this title;

(5) establish procedures to provide for the continuing re-
view of the telecommunications activities of the corporation as
the United States signatory to the operating agreement or
other pertinent instruments; and

(6) prescribe such rules as may be necessary to carry out
the provisions of this title.

(d) The Commission is authorized to issue instructions to the
corporation with respect to regulatory matters within the jurisdic-
tion of the Commission. In the event an instruction of the Commis-
sion conflicts with an instruction of the President pursuant to sub-
section (b), the instructions issued by the President shall prevail.

SEC. 505. [47 U.S.C. 7571 DEFINITIONS.
For purposes of this title—

(1) the term “person” includes an individual, partnership,
association, joint stock company, trust, or corporation;

(2) the term “satellite earth terminal station” means a
complex of communications equipment located on land, oper-
ationally interconnected with one or more terrestrial commu-
nications systems, and capable of transmitting telecommuni-
cations to, or receiving telecommunications from, the space
segment;
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(3) the term “space segment” means any satellite (or capac-
ity on a satellite) maintained wunder the authority of
INMARSAT, for the purpose of providing international mari-
time telecommunications services, and the tracking, telemetry,
command, control, monitoring, and related facilities and equip-
ment required to support the operations of such satellite; and

(4) the term “State” means the several States, the District
of Columbia, the Commonwealth of Puerto Rico, Guam, the
Virgin Islands, the Trust Territory of the Pacific Islands, and
any other territory or possession of the United States.

TITLE VI—COMMUNICATIONS
COMPETITION AND PRIVATIZATION!

Subtitle A—Actions To Ensure Pro-
Competitive Privatization

SEC. 601. [47 U.S.C. 761] FEDERAL COMMUNICATIONS COMMISSION LI-

CENSING.
(a) LICENSING FOR SEPARATED ENTITIES.—

(1) COMPETITION TEST.—The Commission may not issue a
license or construction permit to any separated entity, or
renew or permit the assignment or use of any such license or
permit, or authorize the use by any entity subject to United
States jurisdiction of any space segment owned, leased, or op-
erated by any separated entity, unless the Commission deter-
mines that such issuance, renewal, assignment, or use will not
harm competition in the telecommunications market of the
United States. If the Commission does not make such a deter-
mination, it shall deny or revoke authority to use space seg-
ment owned, leased, or operated by the separated entity to pro-
vide services to, from, or within the United States.

(2) CRITERIA FOR COMPETITION TEST.—In making the deter-
mination required by paragraph (1), the Commission shall use
the licensing criteria in sections 621 and 623, and shall not
make such a determination unless the Commission determines
that the privatization of any separated entity is consistent with
such criteria.

(b) LICENSING FOR INTELSAT, INMARSAT, AND SUCCESSOR EN-

TITIES.—

(1) COMPETITION TEST.—

(A) IN GENERAL.—In considering the application of
INTELSAT, Inmarsat, or their successor entities for a li-
cense or construction permit, or for the renewal or assign-
ment or use of any such license or permit, or in consid-
ering the request of any entity subject to United States ju-
risdiction for authorization to use any space segment

1Title VI of the Communications Satellite Act of 1962 was added by the ORBIT Act (Public
Law 106-180). Section 2 of the Orbit Act contained the following statement of purpose: “It is
the purpose of this Act to promote a fully competitive global market for satellite communication
services for the benefit of consumers and providers of satellite services and equipment by fully
privatizing the intergovernmental satellite organizations, INTELSAT and Inmarsat.”.
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owned, leased, or operated by INTELSAT, Inmarsat, or
their successor entities, to provide non-core services to,
from, or within the United States, the Commission shall
determine whether—

(1) after April 1, 2001, in the case of INTELSAT
and its successor entities, INTELSAT and any suc-
cessor entities have been privatized in a manner that
will harm competition in the telecommunications mar-
kets of the United States; or

(i1) after April 1, 2000, in the case of Inmarsat and
its successor entities, Inmarsat and any successor en-
tities have been privatized in a manner that will harm
competition in the telecommunications markets of the
United States.

(B) CONSEQUENCES OF DETERMINATION.—If the Com-
mission determines that such competition will be harmed
or that grant of such application or request for authority
is not otherwise in the public interest, the Commission
shall limit through conditions or deny such application or
request, and limit or revoke previous authorizations to pro-
vide non-core services to, from, or within the United
States. After due notice and opportunity for comment, the
Commission shall apply the same limitations, restrictions,
and conditions to all entities subject to United States juris-
diction using space segment owned, leased, or operated by
INTELSAT, Inmarsat, or their successor entities.

(C) NATIONAL SECURITY, LAW ENFORCEMENT, AND PUB-
LIC SAFETY.—The Commission shall not impose any limita-
tion, condition, or restriction under subparagraph (B) in a
manner that will, or is reasonably likely to, result in limi-
tation, denial, or revocation of authority for non-core serv-
ices that are used by and required for a national security
agency or law enforcement department or agency of the
United States, or used by and required for, and otherwise
in the public interest, any other Department or Agency of
the United States to protect the health and safety of the
public. Such services may be obtained by the United States
directly from INTELSAT, Inmarsat, or a successor entity,
or indirectly through COMSAT, or authorized carriers or
distributors of the successor entity.

(D) RULE OF CONSTRUCTION.—Nothing in this sub-
section is intended to preclude the Commission from acting
upon applications of INTELSAT, Inmarsat, or their suc-
cessor entities prior to the latest date set out in section
621(5)(A), including such actions as may be necessary for
the United States to become the licensing jurisdiction for
INTELSAT, but the Commission shall condition a grant of
authority pursuant to this subsection upon compliance
with sections 621 and 622.

(2) CRITERIA FOR COMPETITION TEST.—In making the deter-

mination required by paragraph (1), the Commission shall use
the licensing criteria in sections 621, 622, and 624, and shall
determine that competition in the telecommunications markets
of the United States will be harmed unless the Commission
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finds that the privatization referred to in paragraph (1) is con-

sistent with such criteria.

(3) CLARIFICATION: COMPETITIVE SAFEGUARDS.—In making
its licensing decisions under this subsection, the Commission
shall consider whether users of non-core services provided by
INTELSAT or Inmarsat or successor or separated entities are
able to obtain non-core services from providers offering services
other than through INTELSAT or Inmarsat or successor or
separated entities, at competitive rates, terms, or conditions.
Such consideration shall also include whether such licensing
decisions would require users to replace equipment at substan-
tial costs prior to the termination of its design life. In making
its licensing decisions, the Commission shall also consider
whether competitive alternatives in individual markets do not
exist because they have been foreclosed due to anticompetitive
actions undertaken by or resulting from the INTELSAT or
Inmarsat systems. Such licensing decisions shall be made in a
manner which facilitates achieving the purposes and goals in
this title and shall be subject to notice and comment.

(c) ADDITIONAL CONSIDERATIONS IN DETERMINATIONS.—In mak-
ing its determinations and licensing decisions under subsections (a)
and (b), the Commission shall construe such subsections in a man-
ner consistent with the United States obligations and commitments
for satellite services under the Fourth Protocol to the General
Agreement on Trade in Services.

(d) INDEPENDENT FACILITIES COMPETITION.—Nothing in this
section shall be construed as precluding COMSAT from investing
in or owning satellites or other facilities independent from
INTELSAT and Inmarsat, and successor or separated entities, or
from providing services through reselling capacity over the facili-
ties of satellite systems independent from INTELSAT and
Inmarsat, and successor or separated entities. This subsection shall
not be construed as restricting the types of contracts which can be
executed or services which may be provided by COMSAT over the
independent satellites or facilities described in this subsection.

SEC. 602. [47 U.S.C. 761a] INCENTIVES; LIMITATION ON EXPANSION
PENDING PRIVATIZATION.

(a) LIMITATION.—Until INTELSAT, Inmarsat, and their suc-
cessor or separate entities are privatized in accordance with the re-
quirements of this title, INTELSAT, Inmarsat, and their successor
or separate entities, respectively, shall not be permitted to provide
additional services. The Commission shall take all necessary meas-
ures to implement this requirement, including denial by the Com-
mission of licensing for such services.

(b) ORBITAL LOCATION INCENTIVES.—Until such privatization is
achieved, the United States shall oppose and decline to facilitate
applications by such entities for new orbital locations to provide
such services.



FACOMP\FCC\FCCMISC

March 15, 2012

Sec. 621 COMMUNICATIONS SATELLITE ACT 220

Subtitle B—Federal Communications Com-
mission Licensing Criteria: Privatization
Criteria

SEC. 621. [47 U.S.C. 763] GENERAL CRITERIA TO ENSURE A PRO-COM-
PETITIVE PRIVATIZATION OF INTELSAT AND INMARSAT.

The President and the Commission shall secure a pro-competi-
tive privatization of INTELSAT and Inmarsat that meets the cri-
teria set forth in this section and sections 622 through 624. In se-
curing such privatizations, the following criteria shall be applied as
licensing criteria for purposes of subtitle A:

(1) DATES FOR PRIVATIZATION.—Privatization shall be ob-
tained in accordance with the criteria of this title of—

(A) INTELSAT as soon as practicable, but no later
than April 1, 2001; and

(B) Inmarsat as soon as practicable, but no later than
July 1, 2000.

(2) INDEPENDENCE.—The privatized successor entities and
separated entities of INTELSAT and Inmarsat shall operate as
independent commercial entities, and have a pro-competitive
ownership structure. The successor entities and separated enti-
ties of INTELSAT and Inmarsat shall conduct an initial public
offering in accordance with paragraph (5) to achieve such inde-
pendence. Such offering shall substantially dilute the aggre-
gate ownership of such entities by such signatories or former
signatories. In determining whether a public offering attains
such substantial dilution, the Commission shall take into ac-
count the purposes and intent, privatization criteria, and other
provisions of this title, as well as market conditions. No inter-
governmental organization, including INTELSAT or Inmarsat,
shall have—

(A) an ownership interest in INTELSAT or the suc-
cessor or separated entities of INTELSAT; or

(B) more than minimal ownership interest in Inmarsat
or the successor or separated entities of Inmarsat.

(3) TERMINATION OF PRIVILEGES AND IMMUNITIES.—The
preferential treatment of INTELSAT and Inmarsat shall not be
extended to any successor entity or separated entity of
INTELSAT or Inmarsat. Such preferential treatment in-
cludes—

(A) privileged or immune treatment by national gov-
ernments;

(B) privileges or immunities or other competitive ad-
vantages of the type accorded INTELSAT and Inmarsat
and their signatories through the terms and operation of
the INTELSAT Agreement and the associated Head-
quarters Agreement and the Inmarsat Convention; and

(C) preferential access to orbital locations.

Access to new, or renewal of access to, orbital locations shall

be subject to the legal or regulatory processes of a national

government that applies due diligence requirements intended
to prevent the warehousing of orbital locations.
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(4) PREVENTION OF EXPANSION DURING TRANSITION.—Dur-
ing the transition period prior to privatization under this title,
INTELSAT and Inmarsat shall be precluded from expanding
into additional services.

(5) CONVERSION TO STOCK CORPORATIONS.—Any successor
entity or separated entity created out of INTELSAT or
Inmarsat shall be a national corporation or similar accepted
commercial structure, subject to the laws of the nation in
which incorporated, as follows:

(A) An initial public offering of securities of any suc-
cessor entity or separated entity—

(1) shall be conducted, for the successor entities of

INTELSAT, on or about June 30, 2005, except that the

Commission may extend this deadline in consideration

of market conditions and relevant business factors re-

lating to the timing of an initial public offering, but
such extensions shall not permit such offering to be
conducted later than December 31, 2005; and

(i1) shall be conducted, for the successor entities of

Inmarsat, not later than June 30, 2005, except that

the Commission may extend this deadline to not later

than December 31, 2004.

(B) The shares of any successor entities and separated
entities shall be listed for trading on one or more major
stock exchanges with transparent and effective securities
regulation.

(C) A majority of the members of the board of directors
of any successor entity or separated entity shall not be di-
rectors, employees, officers, or managers or otherwise
serve as representatives of any signatory or former signa-
tory. No member of the board of directors of any successor
or separated entity shall be a director, employee, officer or
manager of any intergovernmental organization remaining
after the privatization.

(D) Any successor entity or separated entity shall—

(i) have a board of directors with a fiduciary obli-
gation;

(i1) have no officers or managers who are officers
or managers of any signatories or former signatories;

(iii) have no directors, officers, or managers who
hold such positions in any intergovernmental organi-
zation.

(E) Any transactions or other relationships between or
among any successor entity, separated entity, INTELSAT,
or Inmarsat shall be conducted on an arm’s length basis.

(F) Notwithstanding subparagraphs (A) and (B), a suc-
cessor entity may be deemed a national corporation and
may forgo an initial public offering and public securities
listing and still achieve the purposes of this section if—

N (i) the successor entity certifies to the Commission

that—

(I) the successor entity has achieved substan-
tial dilution of the aggregate amount of signatory
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or former signatory financial interest in such enti-

ty;

(IT) any signatories and former signatories
that retain a financial interest in such successor
entity do not possess, together or individually, ef-
fective control of such successor entity; and

(ITI) no intergovernmental organization has
any ownership interest in a successor entity of
INTELSAT or more than a minimal ownership in-
terest in a successor entity of Inmarsat;

(i1) the successor entity provides such financial
and other information to the Commission as the Com-
mission may require to verify such certification; and

(iii) the Commission determines, after notice and
comment, that the successor entity is in compliance
with such certification.

(G) For purposes of subparagraph (F), the term “sub-
stantial dilution” means that a majority of the financial in-
terests in the successor entity is no longer held or con-
trolled, directly or indirectly, by signatories or former sig-
natories.

(6) REGULATORY TREATMENT.—Any successor entity or sep-
arated entity created after the date of enactment of this title
shall apply through the appropriate national licensing authori-
ties for international frequency assignments and associated or-
bital registrations for all satellites.

(7) COMPETITION POLICIES IN DOMICILIARY COUNTRY.—Any
successor entity or separated entity shall be subject to the ju-
risdiction of a nation or nations that—

(A) have effective laws and regulations that secure
competition in telecommunications services;

(B) are signatories of the World Trade Organization
Basic Telecommunications Services Agreement; and

(C) have a schedule of commitments in such Agree-
ment that includes non-discriminatory market access to
their satellite markets.

SEC. 622. [47 U.S.C. 763a] SPECIFIC CRITERIA FOR INTELSAT.

In securing the privatizations required by section 621, the fol-
lowing additional criteria with respect to INTELSAT privatization
shall be applied as licensing criteria for purposes of subtitle A:

(1) TECHNICAL COORDINATION UNDER INTELSAT AGREE-
MENTS.—Technical coordination shall not be used to impair
competition or competitors, and shall be conducted under
International Telecommunication Union procedures and not
under Article XIV(d) of the INTELSAT Agreement.

SEC. 623. [47 U.S.C. 763b] SPECIFIC CRITERIA FOR INTELSAT SEPA-
RATED ENTITIES.

In securing the privatizations required by section 621, the fol-

lowing additional criteria with respect to any INTELSAT separated

entity shall be applied as licensing criteria for purposes of subtitle

1S0 in law. There is no paragraph (2).
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(1) DATE FOR PUBLIC OFFERING.—Within one year after any
decision to create any separated entity, a public offering of the
securities of such entity shall be conducted. In the case of a
separated entity created before January 1, 1999, such public
offering shall be conducted no later than July 1, 2000, except
that the Commission may extend this deadline in consideration
of market conditions and relevant business factors relating to
the timing of an initial public offering, but such extensions
shall not permit such offering to be conducted later than July
31, 2001.

(2) INTERLOCKING DIRECTORATES OR EMPLOYEES.—None of
the officers, directors, or employees of any separated entity
shall be individuals who are officers, directors, or employees of
INTELSAT.

(3) SPECTRUM ASSIGNMENTS.—After the initial transfer
which may accompany the creation of a separated entity, the
portions of the electromagnetic spectrum assigned as of the
date of enactment of this title to INTELSAT shall not be trans-
ferred between INTELSAT and any separated entity.

(4) REAFFILIATION PROHIBITED.—Any merger or ownership
or management ties or exclusive arrangements between a
privatized INTELSAT or any successor entity and any sepa-
rated entity shall be prohibited until 11 years after the comple-
tion of INTELSAT privatization under this title.

SEC. 624. [47 U.S.C. 763c] SPACE SEGMENT CAPACITY OF THE GMDSS.

The United States shall preserve the space segment capacity

of the GMDSS. This section is not intended to alter the status that
the GMDSS would otherwise have under United States laws and
regulations of the International Telecommunication Union with re-
spect to spectrum, orbital locations, or other operational param-
eters, or to be a barrier to competition for the provision of GMDSS
services.

SEC. 625. [47 U.S.C. 763d] ENCOURAGING MARKET ACCESS AND PRI-

VATIZATION.
(a) NTIA DETERMINATION.—

(1) DETERMINATION REQUIRED.—Within 180 days after the
date of enactment of this section, the Secretary of Commerce
shall, through the Assistant Secretary for Communications and
Information, transmit to the Commission—

(A) a list of Member countries of INTELSAT and
Inmarsat that are not Members of the World Trade Orga-
nization and that impose barriers to market access for pri-
vate satellite systems; and

(B) a list of Member countries of INTELSAT and
Inmarsat that are not Members of the World Trade Orga-
nization and that are not supporting pro-competitive pri-
vatization of INTELSAT and Inmarsat.

(2) CONSULTATION.—The Secretary’s determinations under
paragraph (1) shall be made in consultation with the Federal
Communications Commission, the Secretary of State, and the
United States Trade Representative, and shall take into ac-
count the totality of a country’s actions in all relevant fora, in-
cluding the Assemblies of Parties of INTELSAT and Inmarsat.
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(b) IMPOSITION OF COST-BASED SETTLEMENT RATE.—Notwith-
standing—

(1) any higher settlement rate that an overseas carrier
charges any United States carrier to originate or terminate
international message telephone services; and

(2) any transition period that would otherwise apply,

the Commission may by rule prohibit United States carriers from
paying an amount in excess of a cost-based settlement rate to over-
seas carriers in countries listed by the Commission pursuant to
subsection (a).

(¢) SETTLEMENTS PoLICY.—The Commission shall, in exercising
its authority to establish settlements rates for United States inter-
national common carriers, seek to advance United States policy in
favor of cost-based settlements in all relevant fora on international
telecommunications policy, including in meetings with parties and
signatories of INTELSAT and Inmarsat.

Subtitle C—Deregulation and Other
Statutory Changes

SEC. 641. [47 U.S.C. 7651 ACCESS TO INTELSAT.

(a) AcCESs PERMITTED.—Beginning on the date of enactment of
this title, users or providers of telecommunications services shall be
permitted to obtain direct access to INTELSAT telecommunications
services and space segment capacity through purchases of such ca-
pacity or services from INTELSAT. Such direct access shall be at
the level commonly referred to by INTELSAT, on the date of enact-
ment of this title, as “Level III”.

(b) RULEMAKING.—Within 180 days after the date of enactment
of this title, the Commission shall complete a rulemaking, with no-
tice and opportunity for submission of comment by interested per-
sons, to determine if users or providers of telecommunications serv-
ices have sufficient opportunity to access INTELSAT space seg-
ment capacity directly from INTELSAT to meet their service or ca-
pacity requirements. If the Commission determines that such op-
portunity to access does not exist, the Commission shall take ap-
propriate action to facilitate such direct access pursuant to its au-
thority under this Act and the Communications Act of 1934. The
Commission shall take such steps as may be necessary to prevent
the circumvention of the intent of this section.

(c) CONTRACT PRESERVATION.—Nothing in this section shall be
construed to permit the abrogation or modification of any contract.

SEC. 642. [47 U.S.C. 765a] SIGNATORY ROLE.
(a) LIMITATIONS ON SIGNATORIES.—

(1) NATIONAL SECURITY LIMITATIONS.—The Federal Com-
munications Commission, after a public interest determination,
in consultation with the executive branch, may restrict foreign
ownership of a United States signatory if the Commission de-
termines that not to do so would constitute a threat to national
security.

(2) NO SIGNATORIES REQUIRED.—The United States Gov-
ernment shall not require signatories to represent the United
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States in INTELSAT or Inmarsat or in any successor entities
after a pro-competitive privatization is achieved consistent
with sections 621, 622, and 624.

(b) CLARIFICATION OF PRIVILEGES AND IMMUNITIES OF COM-
SAT.—

(1) GENERALLY NOT IMMUNIZED.—Notwithstanding any
other law or executive agreement, COMSAT shall not be enti-
tled to any privileges or immunities under the laws of the
United States or any State on the basis of its status as a signa-
tory of INTELSAT or Inmarsat.

(2) LiMmITED IMMUNITY.—COMSAT or any successor in in-
terest shall not be liable for action taken by it in carrying out
the specific, written instruction of the United States issued in
connection with its relationships and activities with foreign
governments, international entities, and the intergovernmental
satellite organizations.

(3) NO JOINT OR SEVERAL LIABILITY.—If COMSAT is found
liable for any action taken in its status as a signatory or a rep-
resentative of the party to INTELSAT, any such liability shall
be limited to the portion of the judgment that corresponds to
COMSAT’s percentage of the ownership of INTELSAT at the
time the activity began which lead to the liability.

(4) PROVISIONS PROSPECTIVE.—Paragraph (1) shall not
apply with respect to liability for any action taken by COMSAT
before the date of enactment of this title.

(c) PARITY OF TREATMENT.—Notwithstanding any other law or
executive agreement, the Commission shall have the authority to
impose similar regulatory fees on the United States signatory
which it imposes on other entities providing similar services.

SEC. 643. [47 U.S.C. 765b] ELIMINATION OF PROCUREMENT PREF-
ERENCES.

Nothing in this title or the Communications Act of 1934 shall
be construed to authorize or require any preference, in Federal
Government procurement of telecommunications services, for the
satellite space segment provided by INTELSAT, Inmarsat, or any
successor entity or separated entity.

SEC. 644. [47 U.S.C. 765c] ITU FUNCTIONS.

(a) TECHNICAL COORDINATION.—The Commission and United
States satellite companies shall utilize the International Tele-
communication Union procedures for technical coordination with
INTELSAT and its successor entities and separated entities, rather
than INTELSAT procedures.

(b) ITU NOTIFYING ADMINISTRATION.—The President and the
Commission shall take the action necessary to ensure that the
United States remains the ITU notifying administration for the
privatized INTELSAT’s existing and future orbital slot registra-
tions.

SEC. 645. [47 U.S.C. 765d] TERMINATION OF COMMUNICATIONS SAT-
ELLITE ACT OF 1962 PROVISIONS.

Effective on the dates specified, the following provisions of this
Act shall cease to be effective:

(1) Date of enactment of this title: Paragraphs (1), (5) and

(6) of section 201(a); section 201(b); paragraphs (1), (3) through
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(5), and (8) through (10) of section 201(c); section 303; section
304; section 502; section 503; paragraphs (2) and (4) of section
504(a); and section 504(c).

(2) Upon the transfer of assets to a successor entity and
receipt by signatories or former signatories (including COM-
SAT) of ownership shares in the successor entity of INTELSAT
in accordance with appropriate arrangements determined by
INTELSAT to implement privatization: Section 305.

(3) On the effective date of a Commission order deter-
mining under section 601(b)(2) that Inmarsat privatization is
consistent with criteria in sections 621 and 624: Sections
504(b) and 504(d).

(4) On the effective date of a Commission order deter-
mining under section 601(b)(2) that INTELSAT privatization is
consistent with criteria in sections 621 and 622: Section 102;
section 103(7); paragraphs (2) through (4) and (7) of section
201(a); paragraphs (2), (6), and (7) of section 201(c); section
301; section 302; section 401; section 402; section 403; and sec-
tion 404.

SEC. 646. [47 U.S.C. 765e¢] REPORTS TO CONGRESS.

(a) ANNUAL REPORTS.—The President and the Commission
shall report to the Committees on Commerce and International Re-
lations of the House of Representatives and the Committees on
Commerce, Science, and Transportation and Foreign Relations of
the Senate within 90 calendar days of the enactment of this title,
and not less than annually thereafter, on the progress made to
achieve the objectives and carry out the purposes and provisions of
thiks)ltitle. Such reports shall be made available immediately to the
public.

(b) CONTENTS OF REPORTS.—The reports submitted pursuant to
subsection (a) shall include the following:

(1) Progress with respect to each objective since the most
recent preceding report.

(2) Views of the Parties with respect to privatization.

(3) Views of industry and consumers on privatization.

(4) Impact privatization has had on United States indus-
try, United States jobs, and United States industry’s access to
the global marketplace.

SEC. 647. [47 U.S.C. 765f] SATELLITE AUCTIONS.

Notwithstanding any other provision of law, the Commission
shall not have the authority to assign by competitive bidding or-
bital locations or spectrum used for the provision of international
or global satellite communications services. The President shall op-
pose in the International Telecommunication Union and in other
bilateral and multilateral fora any assignment by competitive bid-
ding of orbital locations or spectrum used for the provision of such
services.

SEC. 648. [47 U.S.C. 765g] EXCLUSIVITY ARRANGEMENTS.

(a) IN GENERAL.—No satellite operator shall acquire or enjoy
the exclusive right of handling telecommunications to or from the
United States, its territories or possessions, and any other country
or territory by reason of any concession, contract, understanding,
or working arrangement to which the satellite operator or any per-
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sons or companies controlling or controlled by the operator are par-
ties.

(b) EXCEPTION.—In enforcing the provisions of this section, the
Commission—

(1) shall not require the termination of existing satellite
telecommunications services under contract with, or tariff com-
mitment to, such satellite operator; but

(2) may require the termination of new services only to the
country that has provided the exclusive right to handle tele-
communications, if the Commission determines the public in-
terest, convenience, and necessity so requires.

Subtitle D—Negotiations To Pursue
Privatization

SEC. 661. [47 U.S.C. 767] METHODS TO PURSUE PRIVATIZATION.
The President shall secure the pro-competitive privatizations

required by this title in a manner that meets the criteria in sub-
title B.

Subtitle E—Definitions

SEC. 681. [47 U.S.C. 769] DEFINITIONS.
(a) IN GENERAL.—ASs used in this title:

(1) INTELSAT.—The term “INTELSAT” means the Inter-
national Telecommunications Satellite Organization estab-
lished pursuant to the Agreement Relating to the International
Telecommunications Satellite Organization (INTELSAT).

(2) INMARSAT.—The term “Inmarsat” means the Inter-
national Mobile Satellite Organization established pursuant to
the Convention on the International Maritime Organization.

(3) SIGNATORIES.—The term “signatories”—

(A) in the case of INTELSAT, or INTELSAT succes-
sors or separated entities, means a Party, or the tele-
communications entity designated by a Party, that has
signed the Operating Agreement and for which such
Agreement has entered into force; and

(B) in the case of Inmarsat, or Inmarsat successors or
separated entities, means either a Party to, or an entity
that has been designated by a Party to sign, the Operating
Agreement.

(4) PARTY.—The term “Party”—

(A) in the case of INTELSAT, means a nation for
Wh(ilch the INTELSAT agreement has entered into force;
an

(B) in the case of Inmarsat, means a nation for which
the Inmarsat convention has entered into force.

(5) ComMISSION.—The term “Commission” means the Fed-
eral Communications Commission.

(6) INTERNATIONAL TELECOMMUNICATION UNION.—The
term “International Telecommunication Union” means the
intergovernmental organization that is a specialized agency of

March 15, 2012
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the United Nations in which member countries cooperate for
the development of telecommunications, including adoption of
international regulations governing terrestrial and space uses
of the frequency spectrum as well as use of the geostationary
satellite orbit.

(7) SUCCESSOR ENTITY.—The term “successor entity”—

(A) means any privatized entity created from the pri-
vatization of INTELSAT or Inmarsat or from the assets of
INTELSAT or Inmarsat; but

(B) does not include any entity that is a separated en-
tity.

(8) SEPARATED ENTITY.—The term “separated entity”
means a privatized entity to whom a portion of the assets
owned by INTELSAT or Inmarsat are transferred prior to full
privatization of INTELSAT or Inmarsat, including in par-
ticular the entity whose structure was under discussion by
INTELSAT as of March 25, 1998, but excluding ICO.

(9) ORBITAL LOCATION.—The term “orbital location” means
the location for placement of a satellite on the geostationary or-
bital arc as defined in the International Telecommunication
Union Radio Regulations.

(10) SPACE SEGMENT.—The term “space segment” means
the satellites, and the tracking, telemetry, command, control,
monitoring and related facilities and equipment used to sup-
port the operation of satellites owned or leased by INTELSAT,
Inmarsat, or a separated entity or successor entity.

(11) NON-CORE SERVICES.—The term “non-core services”
means, with respect to INTELSAT provision, services other
than public-switched network voice telephony and occasional-
use television, and with respect to Inmarsat provision, services
other than global maritime distress and safety services or
other existing maritime or aeronautical services for which
there are not alternative providers.

(12) ADDITIONAL SERVICES.—The term “additional services”
means—

(A) for Inmarsat, those non-maritime or non-aero-
nautical mobile services in the 1.5 and 1.6 Ghz band on
planned satellites or the 2 Ghz band; and

(B) for INTELSAT, direct-to-home (DTH) or direct
broadcast satellite (DBS) video services, or services in the
Ka or V bands.

(13) INTELSAT AGREEMENT.—The term “INTELSAT
Agreement” means the Agreement Relating to the Inter-
national Telecommunications Satellite Organization
(“INTELSAT”), including all its annexes (TIAS 7532, 23 UST
3813).

(14) HEADQUARTERS AGREEMENT.—The term “Head-
quarters Agreement” means the International Telecommuni-
cation Satellite Organization Headquarters Agreement (No-
vember 24, 1976) (TIAS 8542, 28 UST 2248).

(15) OPERATING AGREEMENT.—The term “Operating Agree-
ment” means—

(A) in the case of INTELSAT, the agreement, includ-
ing its annex but excluding all titles of articles, opened for



FACOMP\FCC\FCCMISC

March 15, 2012

229

COMMUNICATIONS SATELLITE ACT Sec. 681

signature at Washington on August 20, 1971, by Govern-

ments or telecommunications entities designated by Gov-

ernments in accordance with the provisions of the Agree-
ment; and

(B) in the case of Inmarsat, the Operating Agreement
on the International Maritime Satellite Organization, in-
cluding its annexes.

(16) INMARSAT CONVENTION.—The term “Inmarsat Conven-
tion” means the Convention on the International Maritime Sat-
ellite Organization (Inmarsat) (TIAS 9605, 31 UST 1).

(17) NATIONAL CORPORATION.—The term “national corpora-
tion” means a corporation the ownership of which is held
through publicly traded securities, and that is incorporated
under, and subject to, the laws of a national, state, or terri-
torial government.

(18) COMSAT.—The term “COMSAT” means the corpora-
tion established pursuant to title III of the Communications
Satellite Act of 1962 (47 U.S.C. 731 et seq.), or the successor
in interest to such corporation.

(19) ICO.—The term “ICO” means the company known, as
of the date of enactment of this title, as ICO Global Commu-
nications, Inc.

(20) GLOBAL MARITIME DISTRESS AND SAFETY SERVICES OR
GMDSS.—The term “global maritime distress and safety serv-
ices” or “G” means the automated ship-to-shore distress alert-
ing system which uses satellite and advanced terrestrial sys-
tems for international distress communications and promoting
maritime safety in general. The G permits the worldwide alert-
ing of vessels, coordinated search and rescue operations, and
dissemination of maritime safety information.

(21) NATIONAL SECURITY AGENCY.—The term “national se-
curity agency” means the National Security Agency, the Direc-
tor of Central Intelligence and the Central Intelligence Agency,
the Department of Defense, and the Coast Guard.

(b) CoMMON TERMINOLOGY.—Except as otherwise provided in

subsection (a), terms used in this title that are defined in section
3 of the Communications Act of 1934 have the meanings provided

in such section.
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ACT OF MAY 27, 19211

(Submarine Cables)

AN ACT Relating to the landing and g{)eration of submarine cables in the United
ates.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, [47 U.S.C. 34]
That no person shall land or operate in the United States any sub-
marine cable directly or indirectly connecting the United States
with any foreign country, or connecting one portion of the United
States with any other portion thereof, unless a written license to
land or operate such cable has been issued by the President of the
United States: Provided, That any such cable now laid within the
United States without a license granted by the President may con-
tinue to operate without such license for a period of ninety days
from the date this Act takes effect: And provided further, That the
conditions of this Act shall not apply to cables, all of which, includ-
ing both terminals, lie wholly within the continental United States.

SEC. 2. [47 U.S.C. 35] That the President may withhold or re-
voke such license when he shall be satisfied after due notice and
hearing that such action will assist in securing rights for the land-
ing or operation of cables in foreign countries, or in maintaining
the rights or interests of the United States or of its citizens in for-
eign countries, or will promote the security of the United States,
or may grant such license upon such terms as shall be necessary
to assure just and reasonable rates and service in the operation
and use of cables so licensed: Provided, That the license shall not
contain terms or conditions granting to the licensee exclusive rights
of landing or of operation in the United States: And provided fur-
ther, That nothing herein contained shall be construed to limit the
power and jurisdiction heretofore granted the Interstate Commerce
Commission with respect to the transmission of messages.

SEC. 3. [47 U.S.C. 36] That the President is empowered to
prevent the landing of any cable about to be landed in violation of
this Act. When any such cable is about to be or is landed or is
being operated, without a license, any district court of the United
States exercising jurisdiction in the district in which such cable is
about to be or is landed, or any district court of the United States
having jurisdiction of the parties, shall have jurisdiction, at the
suit of the United States, to enjoin the landing or operation of such
cable or to compel, by injunction, the removal thereof.

SEC. 4. [47 U.S.C. 37] That whoever knowingly commits, insti-
gates, or assists in any act forbidden by section 1 of this Act shall
be guilty of a misdemeanor and shall be fined not more than
$5,000, or imprisoned for not more than one year, or both.

1Public Law 8, 67th Congress, 42 Stat. 8, May 27, 1921.
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SEC. 5. [47 U.S.C. 38] That the term “United States” as used
in this Act includes the Canal Zone, the Philippine Islands, and all
territory, continental or insular, subject to the jurisdiction of the
United States of America.

SEc. 6. [47 U.S.C. 39] That no right shall accrue to any Gov-
ernment, person, or corporation under the terms of this Act that
may not be rescinded, changed, modified, or amended by the
Congress.
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COMMERCE, JUSTICE, AND STATE, THE JUDICIARY, AND
RELATED AGENCIES APPROPRIATIONS ACT, 20011

[As Amended Through P.L. 111-371, Enacted January 4, 2011]
% * *k k % * *k

SEC. 632. (a) The Federal Communications Commission shall
modify the rules authorizing the operation of low-power FM radio
stations, as proposed in MM Docket No. 99-25, to—

(1) prescribe protection for co-channels and first- and sec-
ond-adjacent channels; and

(2) prohibit any applicant from obtaining a low-power FM
license if the applicant has engaged in any manner in the unli-
censed operation of any station in violation of section 301 of

the Communications Act of 1934 (47 U.S.C. 301).

(b) Any license that was issued by the Federal Communica-
tions Commission to a low-power FM station prior to April 2, 2001,
and that does not comply with the modifications adopted by the
Commission in MM Docket No. 99-25 on April 2, 2001, shall re-
main invalid.

1This Act is H.R. 5548 as introduced on October 25, 2000 and enacted into law by section
1(a)(2) of Public Law 106-553 (114 Stat. 2762, 2762A-111).
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SECTIONS 2, 4, 6, and 7 OF THE WIRELESS

COMMUNICATIONS AND PUBLIC SAFETY ACT OF 1999

[As Amended Through P.L. 110-368, Enacted October 8, 2008]

SECTION 1. [47 U.S.C. 609 note] SHORT TITLE.

This Act may be cited as the “Wireless Communications and

Public Safety Act of 1999”.
SEC. 2. [47 U.S.C. 615 note] FINDINGS AND PURPOSE.

(a) FINDINGS.—The Congress finds that—

(1) the establishment and maintenance of an end-to-end
communications infrastructure among members of the public,
emergency safety, fire service and law enforcement officials,
emergency dispatch providers, transportation officials, and hos-
pital emergency and trauma care facilities will reduce response
times for the delivery of emergency care, assist in delivering
appropriate care, and thereby prevent fatalities, substantially
reduce the severity and extent of injuries, reduce time lost
from work, and save thousands of lives and billions of dollars
in health care costs;

(2) the rapid, efficient deployment of emergency tele-
communications service requires statewide coordination of the
efforts of local public safety, fire service and law enforcement
officials, emergency dispatch providers, and transportation offi-
cials; the establishment of sources of adequate funding for car-
rier and public safety, fire service and law enforcement agency
technology development and deployment; the coordination and
integration of emergency communications with traffic control
and management systems and the designation of 9-1-1 as the
number to call in emergencies throughout the Nation;

(3) emerging technologies can be a critical component of
the end-to-end communications infrastructure connecting the
public with emergency medical service providers and emer-
gency dispatch providers, public safety, fire service and law en-
forcement officials, and hospital emergency and trauma care
facilities, to reduce emergency response times and provide ap-
propriate care;

(4) improved public safety remains an important public
health objective of Federal, State, and local governments and
substantially facilitates interstate and foreign commerce;

(5) emergency care systems, particularly in rural areas of
the Nation, will improve with the enabling of prompt notifica-
tio(ril of emergency services when motor vehicle crashes occur;
an

(6) the construction and operation of seamless, ubiquitous,
and reliable wireless telecommunications systems promote
public safety and provide immediate and critical communica-
tions links among members of the public; emergency medical
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service providers and emergency dispatch providers; public

safety, fire service and law enforcement officials; transpor-

tation officials, and hospital emergency and trauma care facili-
ties.

(b) PURPOSE.—The purpose of this Act is to encourage and fa-
cilitate the prompt deployment throughout the United States of a
seamless, ubiquitous, and reliable end-to-end infrastructure for
communications, including wireless communications, to meet the
Nation’s public safety and other communications needs.

* * & * * * &

SEC. 4. [47 U.S.C. 615a] SERVICE PROVIDER PARITY OF PROTECTION.

(a) PROVIDER PARITY.—A wireless carrier, IP-enabled voice
service provider, or other emergency communications provider, and
their officers, directors, employees, vendors, and agents, shall have
immunity or other protection from liability in a State of a scope
and extent that is not less than the scope and extent of immunity
or other protection from liability that any local exchange company,
and its officers, directors, employees, vendors, or agents, have
under Federal and State law (whether through statute, judicial de-
cision, tariffs filed by such local exchange company, or otherwise)
applicable in such State, including in connection with an act or
omission involving the release to a PSAP, emergency medical serv-
ice provider or emergency dispatch provider, public safety, fire
service or law enforcement official, or hospital emergency or trau-
ma care facility of subscriber information related to emergency
calls, emergency services, or other emergency communications serv-
ices.

(b) USER PARITY.—A person using wireless 9-1-1 service, or
making 9—1-1 communications via [P-enabled voice service or other
emergency communications service, shall have immunity or other
protection from liability of a scope and extent that is not less than
the scope and extent of immunity or other protection from liability
under applicable law in similar circumstances of a person using 9—
1-1 service that is not via wireless 9-1-1 service, IP-enabled voice
service, or other emergency communications service.

(c) PSAP PARITY.—In matters related to 9-1-1 communications
via wireless 9—1-1 service, IP-enabled voice service, or other emer-
gency communications service, a PSAP, and its employees, vendors,
agents, and authorizing government entity (if any) shall have im-
munity or other protection from liability of a scope and extent that
is not less than the scope and extent of immunity or other protec-
tion from liability under applicable law accorded to such PSAP, em-
ployees, vendors, agents, and authorizing government entity, re-
spectively, in matters related to 9—1-1 communications that are
not via wireless 9-1-1 service, IP-enabled voice service, or other
emergency communications service.

(d) Basis FOR ENACTMENT.—This section is enacted as an exer-
cise of the enforcement power of the Congress under section 5 of
the Fourteenth Amendment to the Constitution and the power of
the Congress to regulate commerce with foreign nations, among the
several States, and with Indian tribes.

* * & * * * &
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SEC. 6. [47 U.S.C. 615a-1] DUTY TO PROVIDE 9-1-1 AND ENHANCED 9-
1-1 SERVICE.

(a) DuTiES.—It shall be the duty of each IP-enabled voice serv-
ice provider to provide 9-1-1 service and enhanced 9-1-1 service
to its subscribers in accordance with the requirements of the Fed-
eral Communications Commission, as in effect on the date of enact-
ment of the New and Emerging Technologies 911 Improvement Act
of 2008 and as such requirements may be modified by the Commis-
sion from time to time.

(b) PARITY FOR IP-ENABLED VOICE SERVICE PROVIDERS.—An
IP-enabled voice service provider that seeks capabilities to provide
9-1-1 and enhanced 9-1-1 service from an entity with ownership
or control over such capabilities, to comply with its obligations
under subsection (a), shall, for the exclusive purpose of complying
with such obligations, have a right of access to such capabilities,
including interconnection, to provide 9-1-1 and enhanced 9-1-1
service on the same rates, terms, and conditions that are provided
to a provider of commercial mobile service (as such term is defined
in section 332(d) of the Communications Act of 1934 (47 U.S.C.
332(d))), subject to such regulations as the Commission prescribes
under subsection (c).

(¢) REGULATIONS.—The Commission—

(1) within 90 days after the date of enactment of the New

and Emerging Technologies 911 Improvement Act of 2008,

shall issue regulations implementing such Act, including regu-

lations that—

(A) ensure that IP-enabled voice service providers
ﬁ)ave the ability to exercise their rights under subsection
);
(B) take into account any technical, network security,
or information privacy requirements that are specific to IP-

enabled voice services; and
(C) provide, with respect to any capabilities that are

not required to be made available to a commercial mobile
service provider but that the Commission determines
under subparagraph (B) of this paragraph or paragraph (3)
are necessary for an IP-enabled voice service provider to
comply with its obligations under subsection (a), that such
capabilities shall be available at the same rates, terms,
and conditions as would apply if such capabilities were
made available to a commercial mobile service provider;

(2) shall require IP-enabled voice service providers to
which the regulations apply to register with the Commission
and to establish a point of contact for public safety and govern-
ment officials relative to 9-1-1 and enhanced 9-1-1 service
and access; and

(3) may modify such regulations from time to time, as ne-
cessitated by changes in the market or technology, to ensure
the ability of an IP-enabled voice service provider to comply
with its obligations under subsection (a) and to exercise its
rights under subsection (b).

(d) DELEGATION OF ENFORCEMENT TO STATE COMMISSIONS.—
The Commission may delegate authority to enforce the regulations
issued under subsection (c) to State commissions or other State or
March 15, 2012
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local agencies or programs with jurisdiction over emergency com-
munications. Nothing in this section is intended to alter the au-
thority of State commissions or other State or local agencies with
jurisdiction over emergency communications, provided that the ex-
ercise of such authority is not inconsistent with Federal law or
Commission requirements.

(e) IMPLEMENTATION.—

(1) LiMITATION.—Nothing in this section shall be construed
to permit the Commission to issue regulations that require or
impose a specific technology or technological standard.

(2) ENFORCEMENT.—The Commission shall enforce this
section as if this section was a part of the Communications Act
of 1934. For purposes of this section, any violations of this sec-
tion, or any regulations promulgated under this section, shall
be considered to be a violation of the Communications Act of
1934 or a regulation promulgated under that Act, respectively.
(f) STATE AUTHORITY OVER FEES.—

(1) AUTHORITY.—Nothing in this Act, the Communications
Act of 1934 (47 U.S.C. 151 et seq.), the New and Emerging
Technologies 911 Improvement Act of 2008, or any Commission
regulation or order shall prevent the imposition and collection
of a fee or charge applicable to commercial mobile services or
IP-enabled voice services specifically designated by a State, po-
litical subdivision thereof, Indian tribe, or village or regional
corporation serving a region established pursuant to the Alas-
ka Native Claims Settlement Act, as amended (85 Stat. 688)
for the support or implementation of 9-1-1 or enhanced 9-1-
1 services, provided that the fee or charge is obligated or ex-
pended only in support of 9-1-1 and enhanced 9-1-1 services,
or enhancements of such services, as specified in the provision
of State or local law adopting the fee or charge. For each class
of subscribers to IP-enabled voice services, the fee or charge
may not exceed the amount of any such fee or charge applica-
ble to the same class of subscribers to telecommunications
services.

(2) FEE ACCOUNTABILITY REPORT.—To ensure efficiency,
transparency, and accountability in the collection and expendi-
ture of a fee or charge for the support or implementation of 9—
1-1 or enhanced 9-1-1 services, the Commission shall submit
a report within 1 year after the date of enactment of the New
and Emerging Technologies 911 Improvement Act of 2008, and
annually thereafter, to the Committee on Commerce, Science
and Transportation of the Senate and the Committee on En-
ergy and Commerce of the House of Representatives detailing
the status in each State of the collection and distribution of
such fees or charges, and including findings on the amount of
revenues obligated or expended by each State or political sub-
division thereof for any purpose other than the purpose for
which any such fees or charges are specified.

(g) AVAILABILITY OF PSAP INFORMATION.—The Commission
may compile a list of public safety answering point contact informa-
tion, contact information for providers of selective routers, testing
procedures, classes and types of services supported by public safety
answering points, and other information concerning 9-1-1 and en-
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hanced 9-1-1 elements, for the purpose of assisting IP-enabled
voice service providers in complying with this section, and may
make any portion of such information available to telecommuni-
cations carriers, wireless carriers, IP-enabled voice service pro-
viders, other emergency service providers, or the vendors to or
agents of any such carriers or providers, if such availability would
improve public safety.

(h) DEVELOPMENT OF STANDARDS.—The Commission shall work
cooperatively with public safety organizations, industry partici-
pants, and the E-911 Implementation Coordination Office to de-
velop best practices that promote consistency, where appropriate,
including procedures for—

(1) defining geographic coverage areas for public safety an-
swering points;
(2) defining network diversity requirements for delivery of

IP-enabled 9-1-1 and enhanced 9—-1-1 calls;

(3) call-handling in the event of call overflow or network
outages;

(4) public safety answering point certification and testing
requirements;

(5) validation procedures for inputting and updating loca-
tion information in relevant databases; and

(6) the format for delivering address information to public
safety answering points.

(i) RULE OF CONSTRUCTION.—Nothing in the New and Emerg-
ing Technologies 911 Improvement Act of 2008 shall be construed
as altering, delaying, or otherwise limiting the ability of the Com-
mission to enforce the Federal actions taken or rules adopted obli-
gating an IP-enabled voice service provider to provide 9-1-1 or en-
hanced 9-1-1 service as of the date of enactment of the New and
Emerging Technologies 911 Improvement Act of 2008.

SEC. 7. [47 U.S.C. 615b] DEFINITIONS.
As used in this Act:

(1) SECRETARY.—The term “Secretary” means the Sec-
retary of Transportation.

(2) STATE.—The term “State” means any of the several
States, the District of Columbia, or any territory or possession
of the United States.

(3) PUBLIC SAFETY ANSWERING POINT; PSAP.—The term
“public safety answering point” or “PSAP” means a facility that
has been designated to receive 9-1-1 calls and route them to
emergency service personnel.

(4) WIRELESS CARRIER.—The term “wireless carrier” means
a provider of commercial mobile services or any other radio
communications service that the Federal Communications
Commission requires to provide wireless 9—1-1 service.

(5) ENHANCED WIRELESS 9-1-1 SERVICE.—The term “en-
hanced wireless 9-1-1 service” means any enhanced 9-1-1
service so designated by the Federal Communications Commis-
sion in the proceeding entitled “Revision of the Commission’s
Rules to Ensure Compatibility with Enhanced 9-1-1 Emer-
gency Calling Systems” (CC Docket No. 94-102; RM-8143), or
any successor proceeding.
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(6) WIRELESS 9—1—-1 SERVICE.—The term “wireless 9-1-1
service” means any 9-1-1 service provided by a wireless car-
rier, including enhanced wireless 9-1-1 service.

(7) EMERGENCY DISPATCH PROVIDERS.—The term “emer-
gency dispatch providers” shall include governmental and non-
governmental providers of emergency dispatch services.

(8) IP-ENABLED VOICE SERVICE.—The term “IP-enabled
voice service” has the meaning given the term “interconnected
VoIP service” by section 9.3 of the Federal Communications
Commission’s regulations (47 CFR 9.3).

(8)1 OTHER EMERGENCY COMMUNICATIONS SERVICE.—The
term “other emergency communications service” means the
provision of emergency information to a public safety answer-
ing point via wire or radio communications, and may include
9—-1-1 and enhanced 9-1-1 service.

(9) OTHER EMERGENCY COMMUNICATIONS SERVICE PRO-
VIDER.—The term “other emergency communications service
provider” means—

(A) an entity other than a local exchange carrier, wire-
less carrier, or an IP-enabled voice service provider that is
required by the Federal Communications Commission con-
sistent with the Commission’s authority under the Com-
munications Act of 1934 to provide other emergency com-
munications services; or

(B) in the absence of a Commission requirement as de-
scribed in subparagraph (A), an entity that voluntarily
elects to provide other emergency communications services
and is specifically authorized by the appropriate local or
State 9—-1-1 service governing authority to provide other
emergency communications services.

(10) ENHANCED 9-1-1 SERVICE.—The term “enhanced 9-1-
1 service” means the delivery of 9-1-1 calls with automatic
number identification and automatic location identification, or
successor or equivalent information features over the wireline
E911 network (as defined in section 9.3 of the Federal Commu-
nications Commission’s regulations (47 C.F.R. 9.3) as of the
date of enactment of the New and Emerging Technologies 911
Improvement Act of 2008) and equivalent or successor net-
works and technologies. The term also includes any enhanced
9-1-1 service so designated by the Commission in its Report
and Order in WC Docket Nos. 04-36 and 05-196, or any suc-
cessor proceeding.

1So0 in law. The amendment by section 201(b) of Public Law 110-283 probably should have
been made to insert new paragraphs (9)—(11). Section 101(3) of such Public Law adds a new
paragraph (8) (relating to IP-enabled voice service). (See 122 Stat. 2623 and 2624.)
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(Section 2218 of Division C of the Omnibus Consolidated and Emergency
Supplemental Appropriations Act, 1999)

* * & & * * *

SEC. 2218. [22 U.S.C. 2669b]1 REAFFIRMING UNITED STATES INTER-
NATIONAL TELECOMMUNICATIONS POLICY.

(a) PROCUREMENT PoLICY.—It is the policy of the United States
to foster and support procurement of goods and services from pri-
vate, commercial companies.

(b) IMPLEMENTATION.—In order to achieve the policy set forth
in subsection (a), the Diplomatic Telecommunications Service Pro-
gram Office (DTS-PO) shall—

(1) utilize full and open competition, to the maximum ex-
tent practicable, in the procurement of telecommunications
services, including satellite space segment, for the Department
of State and each other Federal entity represented at United
States diplomatic missions and consular posts overseas;

(2) make every effort to ensure and promote the participa-
tion in the competition for such procurement of commercial pri-
vate sector providers of satellite space segment who have no
ownership or other connection with an intergovernmental sat-
ellite organization; and

(3) implement the competitive procedures required by
paragraphs (1) and (2) at the prime contracting level and, to
the maximum extent practicable, the subcontracting level.
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INTERNATIONAL ANTI-BRIBERY AND FAIR
COMPETITION ACT

AN ACT To amend the Securities Exchange Act of 1934 and the Foreign Corrupt
Practices Act of 1977 to improve the competitiveness of American business and
promote foreign commerce, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. [15 U.S.C. 78a note] SHORT TITLE.

This Act may be cited as the “International Anti-Bribery and
Fair Competition Act of 1998”.

* * & * * * &

SEC. 5. [15 U.S.C. 78dd-1 note] TREATMENT OF INTERNATIONAL ORGA-
NIZATIONS PROVIDING COMMERCIAL COMMUNICATIONS
SERVICES.

(a) DEFINITION.—For purposes of this section:

(1) INTERNATIONAL ORGANIZATION PROVIDING COMMERCIAL
COMMUNICATIONS SERVICES.—The term “international organi-
zation providing commercial communications services”
means—

(A) the International Telecommunications Satellite Or-
ganization established pursuant to the Agreement Relating
to the International Telecommunications Satellite Organi-
zation; and

(B) the International Mobile Satellite Organization es-
tablished pursuant to the Convention on the International
Maritime Satellite Organization.

(2) PRO-COMPETITIVE PRIVATIZATION.—The term “pro-com-
petitive privatization” means a privatization that the President
determines to be consistent with the United States policy of ob-
taining full and open competition to such organizations (or
their successors), and nondiscriminatory market access, in the
provision of satellite services.

(b) TREATMENT AS PUBLIC INTERNATIONAL ORGANIZATIONS.—

(1) TREATMENT.—An international organization providing
commercial communications services shall be treated as a pub-
lic international organization for purposes of section 30A of the
Securities Exchange Act of 1934 (15 U.S.C. 78dd-1) and sec-
tions 104 and 104A of the Foreign Corrupt Practices Act of
1977 (15 U.S.C. 78dd-2) until such time as the President cer-
tifies to the Committee on Commerce of the House of Rep-
resentatives and the Committees on Banking, Housing and
Urban Affairs and Commerce, Science, and Transportation that
such international organization providing commercial commu-
nications services has achieved a pro-competitive privatization.
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(2) LIMITATION ON EFFECT OF TREATMENT.—The require-
ment for a certification under paragraph (1), and any certifi-
cation made under such paragraph, shall not be construed to
affect the administration by the Federal Communications Com-
mission of the Communications Act of 1934 in authorizing the
provision of services to, from, or within the United States over
space segment of the international satellite organizations, or
the privatized affiliates or successors thereof.

(c) EXTENSION OF LEGAL PROCESS.—

(1) IN GENERAL.—Except as required by international
agreements to which the United States is a party, an inter-
national organization providing commercial communications
services, its officials and employees, and its records shall not
be accorded immunity from suit or legal process for any act or
omission taken in connection with such organization’s capacity
as a provider, directly or indirectly, of commercial tele-
communications services to, from, or within the United States.

(2) NO EFFECT ON PERSONAL LIABILITY.—Paragraph (1)
shall not affect any immunity from personal liability of any in-
dividual who is an official or employee of an international orga-
nization providing commercial communications services.

(3) EFFECTIVE DATE.—This subsection shall take effect on
May 1, 1999.

(d) ELIMINATION OR LIMITATION OF EXCEPTIONS.—

(1) AcTiON REQUIRED.—The President shall, in a manner
that is consistent with requirements in international agree-
ments to which the United States is a party, expeditiously take
all appropriate actions necessary to eliminate or to reduce sub-
stantially all privileges and immunities that are accorded to an
international organization described in subparagraph (A) or (B)
of subsection (a)(1), its officials, its employees, or its records,
and that are not eliminated pursuant to subsection (c).

(2) DESIGNATION OF AGREEMENTS.—The President shall
designate which agreements constitute international agree-
ments to which the United States is a party for purposes of
this section.

(e) PRESERVATION OF LAW ENFORCEMENT AND INTELLIGENCE
FuncTtioNs.—Nothing in subsection (c¢) or (d) of this section shall
affect any immunity from suit or legal process of an international
organization providing commercial communications services, or the
privatized affiliates or successors thereof, for acts or omissions—

(1) under chapter 119, 121, 206, or 601 of title 18, United
States Code, the Foreign Intelligence Surveillance Act of 1978
(50 U.S.C. 1801 et seq.), section 514 of the Comprehensive
Drug Abuse Prevention and Control Act of 1970 (21 U.S.C.
884), or Rule 104, 501, or 608 of the Federal Rules of Evidence;

(2) under similar State laws providing protection to service
providers cooperating with law enforcement agencies pursuant
to State electronic surveillance or evidence laws, rules, regula-
tions, or procedures; or

(3) pursuant to a court order.

(f) RULES OF CONSTRUCTION.—
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(1) NEGOTIATIONS.—Nothing in this section shall affect the
President’s existing constitutional authority regarding the
time, scope, and objectives of international negotiations.

(2) PRIVATIZATION.—Nothing in this section shall be con-
strued as legislative authorization for the privatization of
INTELSAT or Inmarsat, nor to increase the President’s au-
thority with respect to negotiations concerning such privatiza-
tion.

SEC. 6. [15 U.S.C. 78dd-1 note] ENFORCEMENT AND MONITORING.

(a) REPORTS REQUIRED.—Not later than July 1 of 1999 and

each of the 5 succeeding years, the Secretary of Commerce shall
submit to the House of Representatives and the Senate a report
that contains the following information with respect to implemen-
tation of the Convention:

(1) RATIFICATION.—A list of the countries that have rati-
fied the Convention, the dates of ratification by such countries,
and the entry into force for each such country.

(2) DOMESTIC LEGISLATION.—A description of domestic
laws enacted by each party to the Convention that implement
commitments under the Convention, and assessment of the
compatibility of such laws with the Convention.

(3) ENFORCEMENT.—As assessment of the measures taken
by each party to the Convention during the previous year to
fulfill its obligations under the Convention and achieve its ob-
ject and purpose including—

(A) an assessment of the enforcement of the domestic
laws described in paragraph (2);

(B) an assessment of the efforts by each such party to
promote public awareness of such domestic laws and the
achievement of such object and purpose; and

(C) an assessment of the effectiveness, transparency,
and viability of the monitoring process for the Convention,
including its inclusion of input from the private sector and
nongovernmental organizations.

(4) LAWS PROHIBITING TAX DEDUCTION OF BRIBES.—An ex-
planation of the domestic laws enacted by each party to the
Convention that would prohibit the deduction of bribes in the
computation of domestic taxes.

(5) NEW SIGNATORIES.—A description of efforts to expand
international participation in the Convention by adding new
signatories to the Convention and by assuring that all coun-
tries which are or become members of the Organization for
Economic Cooperation and Development are also parties to the
Convention.

(6) SUBSEQUENT EFFORTS.—An assessment of the status of
efforts to strengthen the Convention by extending the prohibi-
tions contained in the Convention to cover bribes to political
parties, party officials, and candidates for political office.

(7) ADVANTAGES.—Advantages, in terms of immunities,
market access, or otherwise, in the countries or regions served
by the organizations described in section 5(a), the reason for
such advantages, and an assessment of progress toward ful-
filling the policy described in that section.
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(8) BRIBERY AND TRANSPARENCY.—An assessment of anti-
bribery programs and transparency with respect to each of the
international organizations covered by this Act.

(9) PRIVATE SECTOR REVIEW.—A description of the steps
taken to ensure full involvement of United States private sec-
tor participants and representatives of nongovernmental orga-
nizations in the monitoring and implementation of the Conven-
tion.

(10) ADDITIONAL INFORMATION.—In consultation with the
private sector participants and representatives of nongovern-
mental organizations described in paragraph (9), a list of addi-
tional means for enlarging the scope of the Convention and
otherwise increasing its effectiveness. Such additional means
shall include, but not be limited to, improved recordkeeping
provisions and the desirability of expanding the applicability of
the Convention to additional individuals and organizations and
the impact on United States business of section 30A of the Se-
curities Exchange Act of 1934 and sections 104 and 104A of the
Foreign Corrupt Practices Act of 1977.

(b) DEFINITION.—For purposes of this section, the term “Con-
vention” means the Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions adopted on
November 21, 1997, and signed on December 17, 1997, by the
United States and 32 other nations.
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FISCAL YEAR 19971

TITLE III—SPECTRUM ALLOCATION
PROVISIONS

SEC. 3001. COMPETITIVE BIDDING FOR SPECTRUM.

(a) COMMISSION OBLIGATION TO MAKE ADDITIONAL SPECTRUM
AVAILABLE.—The Federal Communications Commission shall—

(1) reallocate the use of frequencies at 2305-2320 mega-
hertz and 2345-2360 megahertz to wireless services that are
consistent with international agreements concerning spectrum
allocations; and

(2) assign the use of such frequencies by competitive bid-
ding pursuant to section 309(j) of the Communications Act of
1934 (47 U.S.C. 309()).

(b) ADDITIONAL REQUIREMENTS.—In making the bands of fre-
quencies described in subsection (a) available for competitive bid-
ding, the Commission shall—

(1) seek to promote the most efficient use of the spectrum,;
and

(2) take into account the needs of public safety radio serv-
ices.

(c) EXPEDITED PROCEDURES.—The Commission shall commence
the competitive bidding for the assignment of the frequencies de-
scribed in subsection (a)(1) no later than April 15, 1997. The rules
governing such frequencies shall be effective immediately upon
publication in the Federal Register notwithstanding section 553(d),
801(a)(3), and 806(a) of title 5, United States Code. Chapter 6 of
such title, and sections 3507 and 3512 of title 44, United States
Code, shall not apply to the rules and competitive bidding proce-
dures governing such frequencies. Notwithstanding section 309(b)
of the Communications Act of 1934 (47 U.S.C. 309(b)), no applica-
tion for an instrument of authorization for such frequencies shall
be granted by the Commission earlier than 7 days following
issuance of public notice by the Commission of the acceptance for
filing of such application or of any substantial amendment thereto.
Notwithstanding section 309(d)(1) of such Act (47 U.S.C. 309(d)(1)),
the Commission may specify a period (no less than 5 days following
issuance of such public notice) for the filing of petitions to deny any
application for an instrument of authorization for such frequencies.

1This Act is Public Law 104-208, enacted Sept. 30, 1996 (110 Stat. 3009—-499).
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(d) DEADLINE FOR COLLECTION.—The Commission shall con-
duct the competitive bidding under subsection (a)(2) in a manner
that ensures that all proceeds of the bidding are deposited in
accordance with section 309(j)(8) of the Communications Act of
1934 not later September 30, 1997.
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PUBLIC TELECOMMUNICATIONS ACT OF 1992

AN ACT To authorize appropriations for public broadcasting, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SHORT TITLE

SECTION 1. [47 U.S.C. 609 nt] This Act may be cited as the
“Public Telecommunications Act of 1992”.1

* * & & * * &

[Sections 2 through 4 contained amendments to sections 391,
393, and 396 of the Communications Act of 1934.]

BOARD OF DIRECTORS
SEC. 5. * * *
* * & * * * &

[Section 5(a) and (b) contained amendments to section 396(c) of
the Communications Act of 1934 relating to number of members
and terms of office of the board of directors of the Corporation for
Public Broadcasting.]

(c) [47 U.S.C. 396 nt] TRANSITION RULES.—(1) With respect to
the three offices whose terms are prescribed by law to expire on
March 26, 1992, the term for each such office immediately after
that date shall expire on January 31, 1998.

(2) With respect to the two offices whose terms are prescribed
by law to expire on March 1, 1994, the term for each of such offices
immediately after that date shall expire on January 31, 2000.

(38) With respect to the five offices whose terms are prescribed
by law to expire on March 26, 1996—

(A) one such office, as selected by the President, shall be
abolished on January 31, 1996;

(B) the term immediately after March 26, 1996, for an-
other such office, as designated by the President, shall expire
on January 31, 2000; and

(C) the term for each of the remaining three such offices
immediately after March 26, 1996, shall expire on January 31,
2002.

(4) As used in this subsection, the term “office” means an office
as a member of the Board of Directors of the Corporation for Public
Broadcasting.

* * *k & * * *k

1Public Law 102-356, 106 Stat. 949, approved Aug. 26, 1992.
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[Sections 6 through 14 contained amendments to section 396 of the
Communications Act of 1934.]

CLARIFICATION OF CONGRESSIONAL INTENT

* * * * * * *

[Section 15 contained an amendment to section 103(a) of the
Children’s Television Act of 1990, which is printed elsewhere in
this compilation.]

BROADCASTING OF INDECENT PROGRAMMING

SEC. 16. [47 U.S.C. 303 nt] (a) FCC REGULATIONS.—The Fed-
eral Communications Commission shall promulgate regulations to
prohibit the broadcasting of indecent programming—

(1) between 6 a.m. and 10 p.m. on any day by any public
radio station or public television station that goes off the air
at or before 12 midnight; and

(2) between 6 a.m. and 12 midnight on any day for any
radio or television broadcasting station not described in para-
graph (1).

The regulations required under this subsection shall be promul-
gated in accordance with section 553 of title 5, United States Code,
and shall become final not later than 180 days after the date of en-
actment of this Act.

(b) REPEAL.—Section 608 of the Departments of Commerce,
Justice, and State, the Judiciary, and Related Agencies Appropria-
tions Act, 1989 (Public Law 100-459; 102 Stat. 2228), is repealed.

READY-TO-LEARN TELEVISION CHANNEL

SEC. 17. (a) The Congress finds that—

(1) many of the Nation’s children are not entering school
“ready to learn”;

(2) next to parents and early childhood teachers, television
is probably the young child’s most influential teacher;

(3) a vital component in meeting the Nation’s first edu-
cation goal is the development of interactive programming
aimed exclusively at the developmental and educational needs
and interests of preschool children;

(4) television can assist parents and preschool and child
care teachers in gaining information on how young children
grow and learn; and

(5) there is a need for quality interactive instructional pro-
gramming based on worthwhile information on child develop-
ment designed for children, parents, and preschool and child
care providers and teachers.

(b) Within 90 days following the date of the enactment of this
Act, the Corporation for Public Broadcasting shall report to the
Congress as to the most effective way to establish and implement
a ready-to-learn public television channel. Such report shall in-
clude, among other things—

(1) the costs of establishing and implementing a ready-to-
learn channel,

(2) the special considerations of using television as a learn-
ing tool for very young children;
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(3) the technology, and availability thereof, needed to es-
tablish and implement such a channel; and

(4) the best means of providing financing for the establish-
ment and implementation of a ready-to-learn channel.

CORPORATION FOR PUBLIC BROADCASTING REPORT ON DISTANCE
LEARNING

SEC. 18. (a) The Congress finds that—

(1) distance learning would provide schools in rural areas
with advanced or specialized instruction not readily available;

(2) utilization of distance learning can end some school
closings or consolidations;

(3) distance learning will play a vital role in accomplishing
the goals of “America 2000” as established by the President;

(4) the Corporation for Public Broadcasting should promote
distance learning projects where it is cost effective; and

(5) the Corporation for Public Broadcasting can promote
distance learning by helping reduce the costs associated with
telecommunications services.

(b) Within 180 days following the date of the enactment of this
Act, the Corporation for Public Broadcasting, in consultation with
other education program providers and users, shall report to the
Congress as to the most effective use of their existing telecommuni-
cations facilities to establish and implement distance learning
projects in rural areas. Such report should include, among other
things, the costs and benefits of establishing national demonstra-
tion sites to study new distance learning tools and to evaluate the
most effective use of current distance learning applications; any in-
centives necessary to provide access to Corporation for Public
Broadcasting facilities for distance learning applications.

OBJECTIVITY AND BALANCE POLICY, PROCEDURES, AND REPORT

SEC. 19. [47 U.S.C. 396 nt] Pursuant to the existing responsi-
bility of the Corporation for Public Broadcasting under section
396(g)(1)(A) of the Communications Act of 1934 (47 U.S.C.
396(g)(1)(A)) to facilitate the full development of public tele-
communications in which programs of high quality, diversity, cre-
ativity, excellence, and innovation, which are obtained from diverse
sources, will be made available to public telecommunications enti-
ties, with strict adherence to objectivity and balance in all pro-
grams or series of programs of a controversial nature, the Board of
Directors of the Corporation shall—

(1) review the Corporation’s existing efforts to meet its re-
sponsibility under section 396(g)(1)(A);

(2) after soliciting the views of the public, establish a com-
prehensive policy and set of procedures to—

(A) provide reasonable opportunity for members of the
public to present comments to the Board regarding the
quality, diversity, creativity, excellence, innovation, objec-
tivity, and balance of public broadcasting services, includ-
ing all public broadcasting programming of a controversial
nature, as well as any needs not met by those services;
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(B) review, on a regular basis, national public broad-
casting programming for quality, diversity, creativity, ex-
cellence, innovation, objectivity, and balance, as well as for
any needs not met by such programming;

(C) on the basis of information received through such
comment and review, take such steps in awarding pro-
gramming grants pursuant to clauses (ii)(II), (iii)(II), and
(111)(ITI) of section 396(k)(3)(A) of the Communications Act
of 1934 (47 U.S.C. 396(k)(3)(A)) that it finds necessary to
meet the Corporation’s responsibility under section
396(g)(1)(A), including facilitating objectivity and balance
in programming of a controversial nature; and

(D) disseminate among public broadcasting entities in-
formation about its efforts to address concerns about objec-
tivity and balance relating to programming of a controver-
sial nature so that such entities can utilize the Corpora-
tion’s experience in addressing such concerns within their
own operations; and
(3) starting in 1993, by January 31 of each year, prepare

and submit to the President for transmittal to the Congress a
report summarizing its efforts pursuant to paragraphs (1) and

(2).
CONSUMER INFORMATION

SEC. 20. [47 U.S.C. 396 nt] Prior to the expiration of the 90-
day period following the date of the enactment of this Act, the Cor-
poration for Public Broadcasting, in consultation with representa-
tives of public broadcasting entities, shall develop guidelines to as-
sure that program credits for public television programs that re-
ceive production funding directly from the Corporation for Public
Broadcasting adequately disclose that all or a portion of the cost
of producing such program was paid for by funding from the Cor-
poration for Public Broadcasting, and that indicates in some man-
ner that the Corporation for Public Broadcasting is partially funded
from Federal tax revenues.

INDEPENDENT PRODUCTION SERVICE FUNDING

SeEc. 21. [47 U.S.C. 396 nt] In making available funding pur-
suant to authorizations under this Act, any independent production
service established under section 396(k) of the Communications Act
of 1934 (47 U.S.C. 396(k)) shall, to the maximum extent practicable
and consistent with the provisions of the Communications Act of
1934, provide such funding to eligible recipients and projects rep-
resenting the widest possible geographic distribution, with the ob-
jective of providing funding to eligible recipients and projects in
each State from which qualified proposals are received over the
course of such authorizations.

EFFECTIVE DATE

SEC. 22. [47 U.S.C. 396 nt] Section 5(a) shall take effect on
January 31, 1996. All other provisions of this Act are effective on
its date of enactment.
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CABLE TELEVISION CONSUMER PROTECTION AND
COMPETITION ACT OF 1992

To amend the Communications Act of 1934 to provide increased consumer protection
and to promote increased competition in the cable television and related markets,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. [47 U.S.C. 609 nt] SHORT TITLE.

This Act may be cited as the “Cable Television Consumer Pro-
tection and Competition Act of 1992”.1

SEC. 2. [47 U.S.C. 521 nt] FINDINGS; POLICY; DEFINITIONS.
(a) FINDINGS.—The Congress finds and declares the following:

(1) Pursuant to the Cable Communications Policy Act of
1984, rates for cable television services have been deregulated
in approximately 97 percent of all franchises since December
29, 1986. Since rate deregulation, monthly rates for the lowest
priced basic cable service have increased by 40 percent or more
for 28 percent of cable television subscribers. Although the av-
erage number of basic channels has increased from about 24 to
30, average monthly rates have increased by 29 percent during
the same period. The average monthly cable rate has increased
almost 3 times as much as the Consumer Price Index since
rate deregulation.

(2) For a variety of reasons, including local franchising re-
quirements and the extraordinary expense of constructing
more than one cable television system to serve a particular ge-
ographic area, most cable television subscribers have no oppor-
tunity to select between competing cable systems. Without the
presence of another multichannel video programming dis-
tributor, a cable system faces no local competition. The result
is undue market power for the cable operator as compared to
that of consumers and video programmers.

(3) There has been a substantial increase in the penetra-
tion of cable television systems over the past decade. Nearly
56,000,000 households, over 60 percent of the households with
televisions, subscribe to cable television, and this percentage is
almost certain to increase. As a result of this growth, the cable
television industry has become a dominant nationwide video
medium.

(4) The cable industry has become highly concentrated.
The potential effects of such concentration are barriers to entry
for new programmers and a reduction in the number of media
voices available to consumers.

1Public Law 102-385, 106 Stat. 1460, approved Oct. 5, 1992.
2N
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(5) The cable industry has become vertically integrated;
cable operators and cable programmers often have common
ownership. As a result, cable operators have the incentive and
ability to favor their affiliated programmers. This could make
it more difficult for noncable-affiliated programmers to secure
carriage on cable systems. Vertically integrated program sup-
pliers also have the incentive and ability to favor their affili-
ated cable operators over nonaffiliated cable operators and pro-
gramming distributors using other technologies.

(6) There is a substantial governmental and First Amend-
ment interest in promoting a diversity of views provided
through multiple technology media.

(7) There is a substantial governmental and First Amend-
ment interest in ensuring that cable subscribers have access to
local noncommercial educational stations which Congress has
authorized, as expressed in section 396(a)(5) of the Commu-
nications Act of 1934. The distribution of unique noncommer-
cial, educational programming services advances that interest.

(8) The Federal Government has a substantial interest in
making all nonduplicative local public television services avail-
able on cable systems because—

(A) public television provides educational and informa-
tional programming to the Nation’s citizens, thereby ad-
vancing the Government’s compelling interest in educating
its citizens;

(B) public television is a local community institution,
supported through local tax dollars and voluntary citizen
contributions in excess of $10,800,000,000 since 1972, that
provides public service programming that is responsive to
the needs and interests of the local community;

(C) the Federal Government, in recognition of public
television’s integral role in serving the educational and in-
formational needs of local communities, has invested more
than $3,000,000,000 in public broadcasting since 1969; and

(D) absent carriage requirements there is a substan-
tial likelihood that citizens, who have supported local pub-
lic television services, will be deprived of those services.

(9) The Federal Government has a substantial interest in
having cable systems carry the signals of local commercial tele-
vision stations because the carriage of such signals is nec-
essary to serve the goals contained in section 307(b) of the
Communications Act of 1934 of providing a fair, efficient, and
equitable distribution of broadcast services.

(10) A primary objective and benefit of our Nation’s system
of regulation of television broadcasting is the local origination
of programming. There is a substantial governmental interest
in ensuring its continuation.

(11) Broadcast television stations continue to be an impor-
tant source of local news and public affairs programming and
other local broadcast services critical to an informed electorate.

(12) Broadcast television programming is supported by rev-
enues generated from advertising broadcast over stations. Such
programming is otherwise free to those who own television sets
and do not require cable transmission to receive broadcast sig-
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nals. There is a substantial governmental interest in pro-
moting the continued availability of such free television pro-
gramming, especially for viewers who are unable to afford
other means of receiving programming.

(13) As a result of the growth of cable television, there has
been a marked shift in market share from broadcast television
to cable television services.

(14) Cable television systems and broadcast television sta-
tions increasingly compete for television advertising revenues.
As the proportion of households subscribing to cable television
increases, proportionately more advertising revenues will be
reallocated from broadcast to cable television systems.

(15) A cable television system which carries the signal of
a local television broadcaster is assisting the broadcaster to in-
crease its viewership, and thereby attract additional adver-
tising revenues that otherwise might be earned by the cable
system operator. As a result, there is an economic incentive for
cable systems to terminate the retransmission of the broadcast
signal, refuse to carry new signals, or reposition a broadcast
signal to a disadvantageous channel position. There is a sub-
stantial likelihood that absent the reimposition of such a re-
quirement, additional local broadcast signals will be deleted,
repositioned, or not carried.

(16) As a result of the economic incentive that cable sys-
tems have to delete, reposition, or not carry local broadcast sig-
nals, coupled with the absence of a requirement that such sys-
tems carry local broadcast signals, the economic viability of
free local broadcast television and its ability to originate qual-
ity local programming will be seriously jeopardized.

(17) Consumers who subscribe to cable television often do
so to obtain local broadcast signals which they otherwise would
not be able to receive, or to obtain improved signals. Most sub-
scribers to cable television systems do not or cannot maintain
antennas to receive broadcast television services, do not have
input selector switches to convert from a cable to antenna re-
ception system, or cannot otherwise receive broadcast tele-
vision services. The regulatory system created by the Cable
Communications Policy Act of 1984 was premised upon the
continued existence of mandatory carriage obligations for cable
systems, ensuring that local stations would be protected from
anticompetitive conduct by cable systems.

(18) Cable television systems often are the single most effi-
cient distribution system for television programming. A Gov-
ernment mandate for a substantial societal investment in al-
ternative distribution systems for cable subscribers, such as
the “A/B” input selector antenna system, is not an enduring or
feasible method of distribution and is not in the public interest.

(19) At the same time, broadcast programming that is car-
ried remains the most popular programming on cable systems,
and a substantial portion of the benefits for which consumers
pay cable systems is derived from carriage of the signals of
network affiliates, independent television stations, and public
television stations. Also cable programming placed on channels
adjacent to popular off-the-air signals obtains a larger audience
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than on other channel positions. Cable systems, therefore, ob-
tain great benefits from local broadcast signals which, until
now, they have been able to obtain without the consent of the
broadcaster or any copyright liability. This has resulted in an
effective subsidy of the development of cable systems by local
broadcasters. While at one time, when cable systems did not
attempt to compete with local broadcasters for programming,
audience, and advertising, this subsidy may have been appro-
priate, it is so no longer and results in a competitive imbalance
between the 2 industries.

(20) The Cable Communications Policy Act of 1984, in its
amendments to the Communications Act of 1934, limited the
regulatory authority of franchising authorities over cable oper-
ators. Franchising authorities are finding it difficult under the
current regulatory scheme to deny renewals to cable systems
that are not adequately serving cable subscribers.

(21) Cable systems should be encouraged to carry low-
power television stations licensed to the communities served by
those systems where the low-power station creates and broad-
casts, as a substantial part of its programming day, local pro-
gramming.

(b) STATEMENT OF PoLicY.—It is the policy of the Congress in
this Act to—

(1) promote the availability to the public of a diversity of
views and information through cable television and other video
distribution media;

(2) rely on the marketplace, to the maximum extent fea-
sible, to achieve that availability;

(3) ensure that cable operators continue to expand, where
economically justified, their capacity and the programs offered
over their cable systems;

(4) where cable television systems are not subject to effec-
tive competition, ensure that consumer interests are protected
in receipt of cable service; and

(5) ensure that cable television operators do not have
undue market power vis-a-vis video programmers and con-
sumers.

% * * * % * *

[Sections 2(c) and 3 through 25 contained amendments to the
Communications Act of 1934]

* * * * * * *

SEC. 10. CHILDREN’S PROTECTION FROM INDECENT PROGRAMMING
ON LEASED ACCESS CHANNELS.

(a)‘k‘k‘k

* * & & * * &

(¢) [47 U.S.C. 531 nt] PrROHIBITS SYSTEM USE.—Within 180
days following the date of the enactment of this Act, the Federal
Communications Commission shall promulgate such regulations as
may be necessary to enable a cable operator of a cable system to
prohibit the use, on such system, of any channel capacity of any
public, educational, or governmental access facility for any pro-
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gramming which contains obscene material, sexually explicit con-
duct, or material soliciting or promoting unlawful conduct.

* * % * * * %
SEC. 26. [47 U.S.C. 521 nt] SPORTS PROGRAMMING MIGRATION STUDY
AND REPORT.

(a) STuDY REQUIRED.—The Federal Communications Commis-
sion shall conduct an ongoing study on the carriage of local, re-
gional, and national sports programming by broadcast stations,
cable programming networks, and pay-per-view services. The study
shall investigate and analyze, on a sport-by-sport basis, trends in
the migration of such programming from carriage by broadcast sta-
tions to carriage over cable programming networks and pay-per-
view systems, including the economic causes and the economic and
social consequences of such trends.

(b) REPORT ON STUDY.—The Federal Communications Commis-
sion shall, on or before July 1, 1993, and July 1, 1994, submit an
interim and a final report, respectively, on the results of the study
required by subsection (a) to the Committee on Energy and Com-
merce of the House of Representatives and the Committee on Com-
merce, Science, and Transportation of the Senate. Such reports
shall include a statement of the results, on a sport-by-sport basis,
of the analysis of the trends required by subsection (a) and such
legislative or regulatory recommendations as the Commission con-
siders appropriate.

(¢) ANALYSIS OF PRECLUSIVE CONTRACTS REQUIRED.—

(1) ANALYSIS REQUIRED.—In conducting the study required
by subsection (a), the Commission shall analyze the extent to
which preclusive contracts between college athletic conferences
and video programming vendors have artificially and unfairly
restricted the supply of the sporting events of local colleges for
broadcast on local television stations. In conducting such anal-
ysis, the Commission shall consult with the Attorney General
to determine whether and to what extent such preclusive con-
tracts are prohibited by existing statutes. The reports required
by subsection (b) shall include separate statements of the re-
sults of the analysis required by this subsection, together with
such recommendations for legislation as the Commission con-
siders necessary and appropriate.

(2) DEFINITION.—For purposes of the subsection, the term
“preclusive contract” includes any contract that prohibits—

(A) the live broadcast by a local television station of a
sporting event of a local college team that is not carried,
on a live basis, by any cable system within the local com-
munity served by such local television station; or

(B) the delayed broadcast by a local television station
of a sporting event of a local college team that is not car-
ried, on a live or delayed basis, by any cable system within
the local community served by such local television station.

SEC. 27. [47 U.S.C. 521 nt] APPLICABILITY OF ANTITRUST LAWS.

Nothing in this Act or the amendments made by this Act shall
be construed to alter or restrict in any manner the applicability of
any Federal or State antitrust law.

March 15, 2012
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SEC. 28. [47 U.S.C. 325 nt] EFFECTIVE DATE.

Except where otherwise expressly provided, the provisions of
this Act and the amendments made thereby shall take effect 60
days after the date of enactment of this Act.
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TELECOMMUNICATIONS AUTHORIZATION ACT OF 1992
[As Amended Through P.L. ???7-???, Enacted ???]
[Checking P.L. 109-459, Enacted December 22, 2006]

AN ACT To authorize appropriations for the National Telecommunications and
Information Administration, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Telecommunications Authoriza-
tion Act of 1992”.1

* * *k & * * *k

TITLE II—FEDERAL COMMUNICATIONS
COMMISSION

* * k & * * k

[Sections 201 to 209 contained amendments to the Communica-
tions Act of 1934.]

SEC. 211. REVIEW OF LICENSE TRANSFER.

(a) REQUIREMENT FOR HEARING.—The Federal Communications
Commission shall not approve any assignment or transfer of con-
trol of a license held by any corporation identified in subsection (b)
without first holding a full hearing on the record, with notice and
opportunity for comment.

(b) APPLICABILITY.—Subsection (a) applies to any corporation
holding a television broadcast license, the transfer of which was ap-
proved by the Federal Communications Commission on November
14, 1985, and which is a corporation owned or controlled directly
or indirectly by a corporation organized pursuant to the Alaska Na-
tive Claims Settlement Act (43 U.S.C. 1601 et seq.).

(c) REPORT TO CONGRESS.—The Federal Communications Com-
mission shall submit a report to the Committee on Energy and
Commerce of the House of Representatives and the Committee on
Commerce, Science, and Transportation of the Senate concerning
the proposed transfer 30 days prior to authorizing any such trans-
fer. The report required by this subsection shall include a review
of the consistency of such transfer with the Commission’s minority
ownership policies.

(d) WAIVER.—The requirements of subsections (a) and (c) shall
not apply in any case in which the Native Regional corporation

1Public Law 102-538, 106 Stat. 3533, approved Oct. 27, 1992.
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identified in subsection (b) requests in writing that this section be
waived by the Federal Communications Commission.

* * * * * * *

[Section 212 contained amendments to section 6 of the Federal
Communications Commission Authorization Act of 1988 which is
printed elsewhere in this compilation.]

[Section 213 was repealed by section 3 of the Call Home Act
of 2006 (Public Law 109-459; 120 Stat. 3400]

SEC. 214. [47 U.S.C. 303 note] AM RADIO IMPROVEMENT STANDARD.
The Federal Communications Commission shall—

(1) within 60 days after the date of enactment of this Act,
initiate a rulemaking to adopt a single AM radio stereophonic
transmitting equipment standard that specifies the composi-
tion of the transmitted stereophonic signal; and

(2) within one year after such date of enactment, adopt
such standard.
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NATIONAL TELECOMMUNICATIONS AND INFORMATION
ADMINISTRATION AUTHORIZATION, FISCAL YEARS
1990 AND 19911

AN ACT To authorize appropriations for activities of the National Telecommuni-

cations and and Information Administration for Fiscal Years 1990 and 1991

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That there is au-
thorized to be appropriated for activities of the National Tele-
communications and Information Administration $14,554,000 for
fiscal year 1990 and $18,000,000 for fiscal year 1991, together with
such sums as may be necessary for increases resulting from adjust-
ments in salary, pay, retirement, other employee benefits required
by law, and other nondiscretionary costs, for fiscal year 1991.

SEC. 2. (a) The Congress finds that—

(1) the Pacific Ocean region is of strategic and economic
importance to the United States;

(2) other nations, especially Japan, are seeking to increase
their influence in this region;

(3) because the Pacific Basin communities are geographi-
cally isolated and because many are relatively poor, they are
in great need of quality, low-cost communications services to
maintain contact among themselves and with other countries;

(4) from 1971 until 1985, such communications needs were
satisfied by the Pan-Pacific Educational and Cultural Experi-
ments by Satellite Program (hereinafter referred to as the
“PEACESAT Program”) operating over the ATS-1 satellite of
the National Aeronautics and Space Administration;

(5) the ATS-1 satellite ran out of station-keeping fuel in
1985 and has provided only intermittent service since then;

(6) the Act entitled “An Act to provide authorization of ap-
propriations for activities of the National Telecommunications
and Information Administration”, approved November 3, 1988
(Public Law 100-584; 102 Stat. 2970), authorized $3,400,000 in
funding during fiscal years 1988 and 1989 for re-establishing
the communications network of the PEACESAT Program;

(7) Congress appropriated $1,700,000 for fiscal year 1988
and $200,000 for fiscal year 1989 for the purposes of re-estab-
lishing the communications network of the PEACESAT Pro-
gram,;

(8) in fiscal years 1988 and 1989, significant progress was
made to ensure resumption of this vital communications serv-
ice by repairing earth terminals in the Pacific communities, by
identifying the short-term and long-term needs of the residents
of these communities, and by acquiring the use of the GOES-
3 satellite owned by the National Oceanic and Atmospheric Ad-

1This Act is Public Law 101-555, Nov. 15, 1990 (104 Stat. 2758).
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ministration, which is expected to provide service from 1990 to

1994;

(9) because these activities exhausted the funds previously
appropriated for the PEACESAT program, Congress authorized
to be appropriated $1,000,000 for fiscal year 1990 and such
sums as necessary for fiscal year 1991 for use by the Secretary
of Commerce in the negotiation for and acquisition of satellite
capacity and equipment under subsection (c)(1) of this section
and the management and operation of satellite communica-
tions services under subsection (¢)(2) of this section;

(10) while no funds were appropriated for fiscal year 1990
because of the availability of carry-over funds, Congress appro-
priated $1,000,000 for fiscal year 1991 for the ongoing mainte-
nance and operation of the GOES-3 satellite, for the adminis-
tration of the PEACESAT program, for the acquisition and in-
stallation of earth stations and the training of engineers to op-
erate the Earth stations, and for the study of a long-term solu-
tion to the satellite needs of the PEACESAT program;

(11) with these funds, the PEACESAT program has been
reestablished, over 20 new Earth terminals have been installed
(some at the expense of the individual user groups), and the
use of the PEACESAT network is expanding;

(12) while the PEACESAT program has now been reestab-
lished, additional funding continues to be necessary for the on-
going administrative and operational expenses of the
PEACESAT program and especially for the acquisition of sat-
ellite capacity after 1994;

(13) the importance of the PEACESAT program to the edu-
cational and cultural communications in the Pacific Ocean re-
gion makes it imperative that the Secretary of Commerce and
the PEACESAT users explore every available option for long-
term satellite capacity, including the possibility of using for-
eign-owned satellites or engaging in joint ventures with foreign
entities to satisfy these long-term needs for transmission ca-
pacity; and

(14) whether or not a domestic or foreign-owned satellite
is used for transmission, it is essential to the achievement of
United States policy goals that the headquarters, management,
and operation of the PEACESAT program be located and con-
ducted in the United States.

(b) It is the purpose of this section to assist in the acquisition
of satellite communications services until viable alternatives are
available and to provide interim funding in order that the
PEACESAT Program may again serve the educational, medical,
and cultural needs of the Pacific Basin communities.

(c)(1) The Secretary of Commerce shall expeditiously negotiate
for and acquire satellite space segment capacity and related ground
segment equipment to provide communications services for former
users of the ATS—1 satellite of the National Aeronautics and Space
Administration.

(2)(A) The Secretary of Commerce shall provide to the manager
of the PEACESAT Program such funds, from appropriations au-
thorized under subsection (d) of this section, as the Secretary con-
siders necessary to manage the operation of the satellite commu-
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nications services provided with the capacity and equipment ac-
quired under this subsection.

(B) The recipient of funds under subparagraph (A) of this para-
graph shall keep such records as may reasonably be necessary to
enable the Secretary of Commerce to conduct an effective audit of
such funds.

(C) The Secretary of Commerce and the Comptroller General
of the United States, or any of their duly authorized representa-
tives, shall have access for the purpose of audit and examination
to any books, documents, papers, and records of such recipient that
are pertinent to the funds received under subparagraph (A) of this
paragraph.

(d) There are authorized to be appropriated $400,000 for fiscal
year 1992 and $1,500,000 for fiscal year 1993 for use by the Sec-
retary of Commerce in the negotiation for and acquisition of capac-
ity and equipment under subsection (c)(1) of this section and the
management of the operation of satellite communications services
under subsection (c)(2) of this section. Sums appropriated pursuant
to this subsection may be used by the Secretary of Commerce to
cover administrative costs associated with the provisions of this
section.

(e) The Secretary of Commerce shall consult with appropriate
departments and agencies of the Federal Government, representa-
tives of the PEACESAT Program, and other affected parties re-
garding the development of a long-term solution to the communica-
tions needs of the Pacific Ocean region. Within one year after the
date of enactment of this Act, the Secretary of Commerce shall re-
port to the Congress regarding such consultation.

SEC. 3. (a) It is the purpose of this section to improve the abil-
ity of rural health providers to use communications to obtain
health information and to consult with others concerning the deliv-
ery of patient care. Such enhanced communications ability may as-
sist in—

(1) improving and extending the training of rural health
professionals; and
(2) improving the continuity of patient care in rural areas.

(b) The Secretary of Commerce, in conjunction with the Sec-
retary of Health and Human Services, shall establish an advisory
panel (hereafter in this section referred to as the “Panel”) to de-
velop recommendations for the improvement of rural health care
through the collection of information needed by providers and the
improvement in the use of communications to disseminate such in-
formation.

(c) The Panel shall be composed of individuals from organiza-
tions with rural constituencies and practitioners from health care
disciplines, representatives of the National Library of Medicine,
and representatives of different health professions schools, includ-
ing nurse practitioners.

(d) The Panel may select consultants to provide advice to the
Panel regarding the types of information that rural health care
practitioners need, the procedures to gather and disseminate such
information, and the types of communications equipment and train-
ing needed by rural health care practitioners to obtain access to
such information.
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(e) Not later than 1 year after the Panel is established under
subsection (b), the Secretary of Commerce shall prepare and sub-
mit, to the Committee on Commerce, Science, and Transportation
and the Committee on Labor and Human Resources of the Senate
and to the Committee on Energy and Commerce of the House of
Representatives, a report summarizing the recommendations made
by the Panel under subsection (b).

(f) There is authorized to be appropriated to the Secretary of
Commerce to carry out this section 51,000,000 to remain available
until expended.

[Sec. 4 contained amendments to section 226 of the Commu-
nication Act of 1934.]
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TELEVISION PROGRAM IMPROVEMENT ACT OF 19901

TITLE V—TELEVISION PROGRAM
IMPROVEMENT

SEC. 501. [47 U.S.C. 303c] TELEVISION PROGRAM IMPROVEMENT.

(a) SHORT TITLE.—This section may be cited as the “Television
Program Improvement Act of 1990”.

(b) DEFINITIONS.—For purposes of this section—

(1) the term “antitrust laws” has the meaning given it in
subsection (a) of the first section of the Clayton Act (15 U.S.C.
12(a)), except that such term includes section 5 of the Federal
Trade Commission Act (15 U.S.C. 45) to the extent that such
section 5 applies to unfair methods of competition;

(2) the term “person in the television industry” means a
television network, any entity which produces programming
(including theatrical motion pictures) for telecasting or tele-
casts programming, the National Cable Television Association,
the Association of Independent Television Stations, Incor-
porated, the National Association of Broadcasters, the Motion
Picture Association of America, the Community Antenna Tele-
vision Association, and each of the networks’ affiliate organiza-
tions, and shall include any individual acting on behalf of such
person; and

(3) the term “telecast” means—

(A) to broadcast by a television broadcast station; or
(B) to transmit by a cable television system or a sat-
ellite television distribution service.

(c) EXEMPTION.—The antitrust laws shall not apply to any joint
discussion, consideration, review, action, or agreement by or among
persons in the television industry for the purpose of, and limited
to, developing and disseminating voluntary guidelines designed to
alleviate the negative impact of violence in telecast material.

(d) LIMITATIONS.—(1) The exemption provided in subsection (c)
shall not apply to any joint discussion, consideration, review, ac-
tion, or agreement which results in a boycott of any person.

(2) The exemption provided in subsection (c) shall apply only
to any joint discussion, consideration, review, action, or agreement
engaged in only during the 3-year period beginning on the date of
the enactment of this section.

1This Act was title V of the Judicial Improvements Act of 1990, Public Law 101-650, 104
Stat. 5089, approved Dec. 1, 1990.
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FEDERAL COMMUNICATIONS COMMISSION
AUTHORIZATION ACT OF 19881

* * & * * * *

OLDER AMERICANS PROGRAM

SEC. 6. [47 U.S.C. 154 notel (a) During fiscal years 1992 and
1993, the Federal Communications Commission is authorized to
make grants to, or enter into cooperative agreements with, private
nonprofit organizations designated by the Secretary of Labor under
title V of the Older Americans Act of 1965 (42 U.S.C. 3056 et seq)
to utilize the talents of older Americans in programs authorized by
other provisions of law administered by the Commission (and con-
sistent with such provisions of law) in providing technical and ad-
ministrative assistance for projects related to the implementation,
promotion, or enforcement of the regulations of the Commission.

(b) Prior to awarding any grant or entering into any agreement
under subsection (a), the Office of the Managing Director of the
Commission shall certify to the Commission that such grant or
agreement will not—

(1) result in the displacement of individuals currently em-
ployed by the Commission,;

(2) result in the employment of any individual when any
other individual is on layoff status from the same or a substan-
tially equivalent job within the jurisdiction of the Commission;
or

(3) affect existing contracts for services.

(c) Participants in any program under a grant or cooperative
agreement pursuant to this section shall—

(1) execute a signed statement with the Commission in
which such participants certify that they will adhere to the
standards of conduct prescribed for regular employees of the
Commission, as set forth in part 19 of title 47, Code of Federal
Regulations; and

(2) execute a confidential statement of employment and fi-
nancial interest (Federal Communications Commission Form
A-54) prior to commencement of work under the program.

Failure to comply with the terms of the signed statement described
in pargraph (1) shall result in termination of the individual under
the grant or agreement.

(d) Nothing in this section shall be construed to permit employ-
ment of any such participant in any decisionmaking or policy-
making position.

(e) Grants or agreements under this section shall be subject to
prior appropriation Acts.

1Public Law 100-594, 102 Stat. 3021, approved Nov. 3, 1988.
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CONGRESSIONAL COMMUNICATIONS

SEC. 7. (a) The prohibition in section 1.1203(a) of title 47, Code
of Federal Regulations, shall not apply to any of the types of pres-
entations listed in section 1.1204(b) of such title nor to any presen-
tation made by a member or officer of Congress, or a staff person
of any such member or officer, acting in his or her official capacity,
in—

(1) any non-restricted proceeding under section 1.1206(b)
of such title;

(2) any exempt proceeding under section 1.1204(a)(2) of
such title not involving the allotment of a channel in the radio
broadcast or television broadcast services; or

(3) any exempt proceeding under section 1.1204 (a)(4)
through (a)(6) of such title.

(b) Each reference in subsection (a) of this section to a provi-
sion of title 47, Code of Federal Regulations, applies to such provi-
sion as in effect on the date of enactment of this Act. No subse-
quent amendment of the rules or regulations in such title shall
have the effect of prohibiting any presentation of the kind that
would be permitted under subsection (a) of this section on the date
of enactment of this Act.

* * * & * * *

HAWAII MONITORING STATION

SEC. 9. [47 U.S.C. 154 note] (a) The Federal Communications
Commission is authorized to expend such funds as may be required
in fiscal years 1991, 1992, 1993, and 1994, out of its appropriations
for such fiscal years, to relocate within the State of Hawaii the Ha-
waii Monitoring Station presently located in Honolulu (Waipahu),
including all necessary expenses for—

(1) acquisition of real property;

(2) options to purchase real property;

(3) architectural and engineering services;

(4) construction of a facility at the new location;

(5) transportation of equipment and personnel,

(6) lease-back or real property and related personal prop-
erty at the present location of the Monitoring Station pending
acquisition of real property and construction of a facility at a
new location; and

(7) the re-establishment, if warranted by the cir-
ciutilstances, of a downtown office to serve the residents of Hon-
olulu.

(b) The Federal Communications Commission shall declare as
surplus property, for disposition by the General Services Adminis-
tration, the real property (including the structures and fixtures)
and related personal property which are at the present location of
the Hawaii Monitoring Station and which will not be relocated.
Notwithstanding sections 203 and 204 of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. 484 and 485), the
General Services Administration shall sell such real and related
personal property on an expedited basis, including provisions for
leaseback as required, and shall reimburse the Commission from
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the net proceeds of the sale for all of the expenditures of the Com-
mission associated with such relocation of the Monitoring Station.
Any such reimbursed funds received by the Commission shall re-
main available until expended.

(c) The net proceeds of the sale of such real and related prop-
erty, less any funds reimbursed to the Federal Communications
Commission pursuant to subsection (b), and less normal and rea-
sonable charges by the General Services Administration for costs
associated with such sale, shall be deposited in the general funds
of the Treasury.

(d) The Hawaii Monitoring Station shall continue its full oper-
ations at its present location until a new facility has been built and
is fully operational at a new location.

(e) The Federal Communications Commission and the General
Services Administration shall not take any action under this sec-
tion committing any funds disposing of any property in connection
with the relocation of the Hawaii Monitoring Station until—

(1) The Chairman of the Commission and the Adminis-
trator of General Services have jointly prepared and submitted,
to the Committee on Appropriations, the Committee on Com-
merce, Science, and Transportation, and the Committee on
Governmental Affairs of the Senate, and the Committee on Ap-
propriations, the Committee on Energy and Commerce and the
Committee on Government Operations of the House of Rep-
resentatives, a letter or other document setting forth in detail
the plan and procedures for such relocation which will reason-
ably carry out, in an expeditious manner, the provisions of this
section but will not disrupt or defer any programs or regu-
latory activities of the Commission or adversely affect any em-
ployee of the Commission (other than those at the Monitoring
Station who may be required to transfer to another location)
through the use of appropriations for the Commission, in fiscal
years 1989 and 1990; and

(2) at least 30 calendar days have passed since the receipt
of such document by such committees.

SENSE OF CONGRESS

SEc. 10. (a) The Congress finds that—

(1) more than four hundred and thirty-five thousand four
hundred radio amateurs in the United States are licensed by
the Federal Communications Commission upon examination in
radio regulations, technical principles, and the international
Morse code;

(2) by international treaty and the Federal Communica-
tions Commission regulation, the amateur is authorized to op-
erate his or her station in a radio service of intercommunica-
tions and technical investigations solely with a personal aim
and without pecuniary interest;

(3) among the basic purposes for the Amateur Radio Serv-
ice is the provision of voluntary, noncommencial radio service,
particularly emergency communications; and

(4) volunteer amateur radio emergency communications
services have consistently and reliably been provided before,
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during, and after floods, tornadoes, forest fires, earthquakes,
blizzards, train wrecks, chemical spills, and other disasters.
(b) It is the sense of the Congress that—

(1) it strongly encourages and supports the Amateur Radio
Service and its emergency communications efforts; and

(2) Government agencies shall take into account the valu-
able contributions made by amateur radio operators when con-
sidering actions affecting the Amateur Radio Service.
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