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APPROACHING MIDNIGHT: OVERSIGHT OF
THE BUSH ADMINISTRATION’S LAST
MINUTE RULEMAKINGS

THURSDAY, DECEMBER 11, 2008

HOUSE OF REPRESENTATIVES,
SELECT COMMITTEE ON ENERGY INDEPENDENCE
AND GLOBAL WARMING,
Washington, DC.

The committee met, pursuant to call, at 10:00 a.m. in Room 210,
Cannon House Office Building, Hon. Edward J. Markey [chairman
of the committee] presiding.

Present: Representatives Markey, Inslee, Cleaver, and Hall.

Staff Present: Morgan Gray.

The CHAIRMAN. Welcome, ladies and gentlemen, to this Select
Committee on Energy Independence and Global Warming hearing.
While the clock may be winding down on the Bush administration’s
time in office, its regulatory damage is unfortunately far from over.
The administration is currently working on finalizing a number of
last minute rule changes that, if enacted, will have serious nega-
tive impacts on our environment long after this administration has
left office. Those proposed midnight rules are so numerous and far
reaching that they would harm everything from the quality of our
air and water to our public lands, to the survival of endangered
species and our warming climate.

Indeed, the Bush administration is on pace to do almost as much
damage to our environment in its last 8 weeks in office as it did
over the last 8 years. The administration has set its regulatory
sights on two of our Nation’s longest standing and most important
environmental laws. The Environmental Protection Agency is at-
tempting to push through multiple rules that will severely weaken
clear air, degrading air quality of all Americans and worsening our
climate crisis. Meanwhile, the Department of Interior is seeking to
gut the Endangered Species Act by removing scientific input weak-
ening protections for iconic species like the polar bear and pre-
venting consideration of the impacts of global warming.

The administration is seeking to make these sweeping changes
to the Endangered Species Act while minimizing public input and
review. Recently, the Bush administration rushed through consid-
eration of 300,000 comments on the proposed rule in 32 hours. And
then provided a mere ten days for the public to review the environ-
mental assessment of the changes. The administration is also push-
ing to ease restrictions on some of the most destructive practices
for our climate. The Interior Department is in the process of
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issuing rules that will remove key protections against mountaintop
removal mining and allow the development of oil shale in 2 million
acres of western public lands.

With so much work to be done on the economy, energy and
health care it is unfortunate that President-elect Obama and the
Democratic Congress will have to expend so much time recovering
from the regulatory nightmare of these midnight rulemakings.
Sadly, these rule changes are not a deviation from the Bush admin-
istration record. They are the culmination of 8 years of industry
handouts and environmental deregulation. By ramming through
these eleventh-hour regulations, President Bush will simply cement
}ﬁis legacy as the most anti-environmental President in our Nation’s

istory.

Today the Select Committee has convened an oversight hearing
with a panel of environmental and regulatory experts to further ex-
amine some of the most egregious of those last-minute rule
changes. It is imperative that the Bush administration not be al-
lowed to finalize these rules under the cover of darkness without
public scrutiny. It is amazing what casting a little sunlight on
these midnight regulations can do. Late yesterday afternoon, the
EPA announced that it would drop its attempt to issue a regulatory
loophole that would have allowed dirty power plants to produce
even more air pollution and heat trapping emissions, which had
been recommended by the Cheney secret energy task force. This re-
versal prevented a rule change that would have increased global
warming pollution by the equivalent of adding 50 million cars to
the roads. In addition, the EPA subsequently confirmed reports
that it would also abandon its push to roll back regulations on air
pollution in our national parks and wilderness areas. The com-
mittee and this Congress will continue to keep a watchful eye on
the Bush administration’s regulatory actions until they have
turned off the lights at 1600 Pennsylvania Avenue once and for all.
Now, let me turn and recognize the gentleman from Missouri, Mr.
Cleaver, for an opening statement.

[The prepared statement of Mr. Markey follows:]



THE SELECT COMMITTEE ON

ENERGY INDEPENDENCE AND GLOBAL WARMING

Chairman Edward J. Markey
Opening Statement
Select Committee Hearing Entitled
“Approaching Midnight: Oversight of the Bush Administration’s Last-Minute
Rulemakings”
December 11, 2008

Good morning.

While the clock may be winding down on the Bush Administration’s time in office, its
regulatory damage is, unfortunately, far from over. The Administration is currently
working on finalizing a number of last-minute rule changes that, if enacted, will have
serious negative impacts on our environment long after this Administration has left
office. These proposed “midnight rules” are so numerous and far reaching that they
would harm everything from the quality of our air and water, to our public lands, to the
survival of endangered species and our warming climate. Indeed, the Bush
Administration is on pace to do almost as much damage to our environment in its last
eight weeks in office as it did over the last eight years.

The Administration has set its regulatory sights on two of our nation’s longest standing
and most important environmental laws. The Environmental Protection Agency is
attempting to push through multiple rules that will severely weaken Clean Air Act
requirements for industry -- degrading air quality for all Americans and worsening the
climate crisis.

Meanwhile, the Department of Interior is seeking to gut the Endangered Species Act by
removing scientific input, weakening protections for iconic species like the polar bear
and preventing consideration of the impacts of global warming. The Administration is
seeking to make these sweeping changes to the ESA while minimizing public input and
review. Recently, the Bush Administration rushed through consideration of 300,000
comments on the proposed rule in 32 hours and then provided a mere 10 days for the
public to review the environmental assessment of the changes.

The Administration is also pushing to ease restrictions on some of the most destructive
practices for our climate. The Interior Department is in the process of issuing rules that
will remove key protections against mountaintop removal mining and allow the
development of oil shale in 2 million acres of western public lands.

With so much work to be done on the economy, energy, and health care, it’s unfortunate
that President-elect Obama and the Democratic Congress will have to expend so much
time recovering from the regulatory nightmare of these midnight rulemakings.
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Sadly, these rule changes are not a deviation from the Bush Administration’s record, they
are the culmination of eight years of industry handouts and environmental deregulation.
By ramming through these eleventh-hour regulations, President Bush will simply cement
his legacy as the most anti-environmental president in our nation’s history.

Today, the Select Committee has convened an oversight hearing with a panel of
environmental and regulatory experts to further examine some the most egregious of
these last-minute rule changes. It is imperative that the Bush Administration not be
allowed to finalize these rules under the cover of darkness without public scrutiny.

It’s amazing what casting a little sunlight on these midnight regulations can do. Late
yesterday afternoon, the EPA announced that it would drop its attempt to issue a
regulatory loophole that would have allowed dirty power plants to produce even more air
pollution and heat-trapping emissions, which had been recommended by the Cheney
Secret Energy Task Force. This reversal prevented a rule change that would have
increased global warming pollution by the equivalent of adding fifty million cars to the
roads. In addition, the agency subsequently confirmed reports that it also would abandon
its push to roll back regulations on air pollution in our national parks and wilderness
areas. This Committee and this Congress will continue to keep a watchful eye on the
Bush Administration’s regulatory actions until they have turned off the lights at 1600
Pennsylvania Avenue once and for all.
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Mr. CLEAVER. Thank you, Mr. Chairman. And thank you for this
hearing, because I think that it is important for the Nation to un-
derstand what is actually taking place. As the Bush administration
winds down, they are also winding up their efforts to do further
damage to the U.S. environment. And I would hope that through
this hearing and testimony from our witnesses that we will be able
to alert not only our colleagues here in Congress, but the people
around this Nation who are concerned that their children and their
children’s children might not have the opportunity to live in an en-
vironment that is conducive for human habitation if these moves
by the administration continues.

The administration of Barack Obama to come in is hiring and
bringing in new staff, but at the same time, we are going to have
to look at this bold and reckless action that is taking place right
now around irresponsible rule making. So I look forward, Mr.
Chairman, to having the opportunity to become dialogical with our
witnesses and to sound the alarm to the American public. I yield
back the balance of my time.

[The prepared statement of Mr. Cleaver follows:]
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U.S. Representative Emanuel Cleaver, 11
5" District, Missouri
Statement for the Record
House Select Committee on Energy Independence and Global Warming Hearing
“Approaching Midnight: Oversight of the Bush Administration’s Last-Minute
Rulemakings”
Thursday, December 11, 2008

Chairman Markey, Ranking Member Sensenbrenner, other Members of the Select
Committee, good morning. [ would like to welcome our distinguished panel of witnesses
to the hearing today.

As the White House goes through a historic transition, supporters of the environment
have real reason for optimism. The new Administration brings a promise for stronger
policies concerning environmental protection and energy efficiency. I look forward to
working with my House colleagues and the new Administration to progress these
initiatives.

However, as the new Administration is organizing and hiring staff, the current one is
enacting dangerous last-minute, or “midnight” rulemakings that are aiming to open public
land to drilling preliminary to the development of oil shale extraction. Another proposed
rule seeks to deregulate industrial farms in order to permit them to discharge animal
waste into our nation’s waterways. These rules are bold in their recklessness and the
potential threat they could have on water and air quality, endangered species, and public
lands. It is my hope that many of the irresponsible rulemakings made by the current
Administration can and will be reversed at the start of the 111" Congress in January
2009. 1 look forward to hearing what our witnesses can tell the Select Committee of the
effects these rules will have on our world today and in the future.

I thank all of our witnesses for their insight and suggestions, and I appreciate them taking
the time to visit with our committee today.

Thank you.
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The CHAIRMAN. Great. The gentleman’s time is expired. The
Chair recognizes the gentleman from New York, Mr. Hall.

Mr. HALL. Thank you, Mr. Chairman, for holding this important
hearing, and thank you to our witnesses today for being here, espe-
cially my fellow New Yorker, Mr. Kennedy. I am pleased that we
are holding this hearing today to call attention to these several so-
called midnight rules affecting the environment that the outgoing
administration has proposed. They apply to very technical subject
matter that is often overlooked by the media, particularly in the
wake of all the press coverage associated with the incoming admin-
istration. But if allowed to stand, these rules could have very seri-
ous long-term effects on human health, the environment. And Con-
gress has a responsibility to conduct appropriate oversight of these
actions. Take, for example, just three of the regulations under con-
sideration here today. First, if allowed to be implemented the ad-
ministration’s rule changing, the section 7 consultation process
under the Endangered Species Act could have far reaching implica-
tions for how the Federal Government protects endangered species.
Section 7 of the ESA requires Federal agencies to conduct with the
Fish and Wildlife Service and/or the National Marine Fishery Serv-
ice. When either of the two agencies determine that a Federal
agency’s action could impact a threatened or endangered species
the purpose of that consultation is to seek solutions to mitigate any
harmful affects on wildlife.

The proposed final rule awaiting action of OMB would reverse
this process, instead allowing Federal agencies the discretion their
own discretion as to whether they need to consult with the services.
The effect of this rule would be to take away the decision making
authority from trained biologists and instead place it in the hands
of political appointees in the bureaucracy. It is yet another attempt
to politicize decisions that should be based purely on sound science.

The administration also proposes weakening the Clean Air Act
with respect to pollution in the national parks. The EPA currently
measures air pollution in the national parks based on a 3-hour and
24-hour increment. A proposed final rule awaiting action to OMB
would change the measurement metric to annual pollution aver-
ages, thus allowing for significant spikes in pollution during the
peak summer months. The practical effect of this rule change is to
make the air dirtier in our national parks, expose visitors to all the
risks ranging from asthma to heart disease and others that are as-
sociated with air pollution. The administration is also using a tor-
tured interpretation of section 4(d) of the Endangered Species Act
to avoid issuing regulations to polar bears recently listed as threat-
ened under the Act.

Section 4(d) requires that the Secretary issue regulations to pro-
tect threatened species. But in the regulations issued and awaiting
final approval the Secretary effectively exempts oil and gas compa-
nies and their activities from having to develop plans to protect
polar bears and to mitigate impacts on their habitat. It also limits
the applicability of consideration of climate change with respect to
the polar bear listing despite overwhelming evidence that climate
change is responsible for habitat loss.

These are just three examples of midnight regulations pending at
OMB that will affect the environment, human health and wildlife.
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And the hearing today will touch on many more unfortunately. It
is imperative that we examine these so that the House can take
whatever actions necessary to reverse them or change them so they
reflect the intent of Congress when it passed the statutes origi-
nally. Thank you, Mr. Chairman, and I look to the testimony of our
witnesses and I yield back.

The CHAIRMAN. The gentleman’s time is expired. The Chair rec-
ognizes the gentleman from Washington State, Mr. Inslee.

Mr. INSLEE. Thank you. I want to thank our witnesses, all of who
have been doing great service for the country and the environment
during the long darkness, environmental darkness of the Bush ad-
ministration. I want to thank you for keeping the hope alive during
that long 8 years. I do want to express disappointment, if not
shock, that this administration is going out the way they have gov-
erned, which is with great arrogance towards the public and great
indifference to the species they have a responsibility to protect.
And I want to thank the Chair for holding this hearing, because
I would look at this as just sort of a final capping of the environ-
mental nightmare of the Bush administration and the beginning of
our effort to restore integrity to the law and to our environmental
programs in this country. And I think we should use this as a
springboard to be back here January 6th to really redouble our ef-
forts to following the law. Thank you.

The CHAIRMAN. Great. The gentleman’s time has expired. Now,
we will turn to our witnesses. And our first witness today is Mr.
Robert F. Kennedy, Jr., who is President of the Waterkeeper Appli-
ance. Mr. Kennedy is one of our Nation’s foremost champions for
clean water and clean air, who has led the fight to restore the Hud-
son River and protect New York City’s water supply. For his envi-
ronmental leadership, Mr. Kennedy was named one of Time Maga-
zine’s Heroes of the Planet. He is a tireless advocate, a prolific au-
thor and a living environmental legend.

STATEMENTS OF ROBERT KENNEDY, JR., CHAIRMAN,
WATERKEEPER ALLIANCE; JAMIE RAPPAPORT CLARK, EX-
ECUTIVE VICE PRESIDENT, DEFENDERS OF WILDLIFE; JOHN
WALKE, CLEAN AIR DIRECTOR, NATURAL RESOURCES DE-
FENSE COUNCIL; AND JEFFREY HOLMSTEAD, PARTNER,
BRACEWELL & GIULIANI LLP.

The CHAIRMAN. And we welcome you, Mr. Kennedy. Whenever
you are ready, please begin.

STATEMENT OF ROBERT F. KENNEDY, JR.

Mr. KENNEDY. Thank you, Mr. Chairman. I want to start just by
expressing my gratitude to the Capitol Police for incredible detec-
tive work this morning of recovering my suitcase, my briefcase
from the taxicab that took off when I went to check whether the
Capitol door was open. I think it involved looking at some tapes
and enlarging a license plate. But they did get my testimony back
to me only moments ago and they were incredibly nice. And I also
want to thank you, Mr. Chairman, for your leadership on this
issue, as well as my friend, Congressman Jay Inslee, Congressman
John Hall and Congressman Cleaver all of whom have dem-
onstrated extraordinary leadership on this issue. We have been
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fighting a rear door guard action. Over the past 8 years, we had
the finest environmental laws in the world in this world that we
passed, 28 major environmental laws that we passed after Earth
Day 1970.

The last 8 years—if you look at—as you pointed out, this is the
worst environmental administration that we have ever had in
American history, bar none. If you look at NRDC’s Web site, you
will see over 400 major environmental rollbacks that have been
promoted or implemented by this White House over the past 8
years as part of a deliberate concerted effort to eviscerate 30 years
of environmental law. It has been a stealth attack. The White
House has used all kinds of ingenious machinations to conceal this
radical agenda from the American people, including Orwellian rhet-
oric. When they wanted to shore the forests, they call it the
Healthy Forest Act. When they wanted to shore the air they call
it the Clear Skies Bill. Most insidiously, they put polluters in
charge of virtually all the agencies of government that are sup-
posed to be protecting Americans from pollution.

In the head of the forest service, they put in a timber industry
lobbyist Mark Ray, probably the most rapacious in history. As head
of public lands and mining industry lobbyist, Steven J. Griles, now
serving a ten-month jail sentence. But Mr. Griles, for 20 years, has
been saying that he believes that public lands are unconstitutional.
And they put him in charge of public lands. In the head of the air
division, Mr. Holmstead, who is sitting to my left, who has been
during virtually all of his career an attorney for the worst polluters
in this country, particularly utility air polluters as second in com-
mand of EPA, a Monsanto lobbyist. As head of the Superfund, a
woman whose last job was teaching corporate polluters how to
evade Superfund. The President’s chief environmental advisor Phil-
ip Cooney, the head of Council on Environmental Quality, was a
lobbyist for the American Petroleum Institute.

In addition to that, these people very cleverly and very inge-
niously, over the past 5 years, because the American public sup-
ports these laws as you know, but they have deviously and inge-
niously used riders, used all kinds of alternations and guidance
and interpretations and then back-door regulatory manipulations
in order to do this, in order to eviscerate these laws out of sight
of the American public. And these last—this final effort that Presi-
dent Bush and his cronies are attempting is some of the most, we
are seeing some of the most damaging efforts of all to finally, to
take down the final safeguards of the environment and public
health that have been erected by Congress, Republicans and Demo-
crats in Congress in the White House over the past 30 years.

I filed very detailed testimony about some of the worse of these
actions. But I just wanted to give you a real life expression of what
is going on. I flew over only a few weeks ago over the Appalachian
Mountains over eastern Kentucky and West Virginia, mainly over
the Cumberland plateau. If the American people could see what I
saw on that trip there would be a revolution in this country. We
are literally cutting down the Appalachian Mountains, these his-
toric landscapes where Daniel Boone and Davey Crockett roamed.
The Appalachians, Chairman, were a refuge during the place of the
Ice Age 20,000, 12,000 years ago, when where I live and where
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Congressman Hall at the district that he represents was under 2
miles of ice at that time. And the rest of North America turned into
a tundra where there was no forests.

And the last refuge for those forests was the Appalachian Moun-
tains. And when the tundras withdrew when the glaciers withdraw
all of North America was reseeded from the seed stock in those for-
ests. So it is the mother forest of all of North America. And that
is why it is the most diverse and abundant for tempered forests in
the world, because it is the longest living. And today, these mining
companies with the help of their indentured servants in the White
House are doing what the glaciers couldn’t accomplish, what the
Pleistocene ice age couldn’t accomplish, which is to flatten the Ap-
palachian Mountains and destroy those forests.

They are using these giant machines called drag lines which are
22 stories high. I flew under one of them in a Piper Cub. They cost
half a billion dollars, and they practically dispense with the need
for human labor, which indeed is the point. When my father was
fighting strip mining in Appalachia back in the 1960s I remember
a conversation that I had with him when I was 14 years old where
he said to me, they are not just destroying the environment, they
are permanently impoverishing these communities because there is
no way that they will ever be able to regenerate an economy from
those barren moonscapes that are left behind. And he said, they
are doing it so they can break the unions.

And that is exactly what happened. When he told me that there
were 140,000 unionized mine workers in West Virginia digging coal
out of tunnels in the ground. Today there are fewer than 11,000
miners left in the State. Very few of them are unionized because
the strip industry isn’t. They are taking more coal out of West Vir-
ginia than they were in 1968. The difference is back then at least
some of that money was being left in the State for salaries and
pensions and reinvestment in those communities. Today virtually
all of it is leaving the State and going straight up to Wall Street
to the big banking houses—well, to the corporate headquarters of
Arch Coal, Massey Coal and PV Coal, mainly Massey Coal, and
then to the big banking houses like Bank of America and Morgan
which own these operations.

Ninety-five percent of the coal in West Virginia is owned by out-
of-State interest, which are liquidating the State cash literally,
using these giant machines and 2,500 tons of explosives that they
detonate every day in West Virginia. The power of a Hiroshima
bomb once a week. They are blowing the tops off the mountains to
get at the coal seams beneath. Then they take these giant ma-
chines and they scrape the rock and debris and rubble into the hol-
lows and into the adjacent river valleys. They flatten out the land-
scapes, they flatten out the valleys, they have already flattened
400,000 acres of the Appalachian Mountains. By the time they get
done within a decade, if this rule goes through and we don’t, and
you don’t succeed in getting rid of it, they will have flattened 2,200
miles, an area the size of Delaware. According to EPA, they have
already buried 1,200 miles of America’s rivers and streams, these
critical headwater streams that are critical to the hydrology and to
the water quality and to the abundance of the wildlife and the for-
ests of those regions.
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It is all illegal. You cannot, in the United States, under the
Clean Water Act, dump rock, debris and rubble into a waterway
without a Clean Water Act permit, and you can never get such a
permit. So in talking with the Commonwealth, my good friend, Joe
Lovitt, sued the companies in Federal Court in front of a conserv-
ative Republican Federal judge, Judge Charles Hayden. And Judge
Hayden, during that hearing, I want to tell you this, he said to the
Corps of Engineers colonel who was there to testify, he said, you
know this is illegal, it says so in the Clean Water Act, how did you
happen to start writing these permits to allow these companies to
break the law and engage in this criminal activity?

And he said, quote—the colonel answered him and said, quote,
unquote, “I don’t know, your Honor, we just kind of oozed into it.”
And Judge Hayden, at the end of that hearing, declared—said ex-
actly what I just said, it is all illegal, it has been illegal since day
one, and he enjoined all mountaintop mining. Two days from when
we got that decision, lobbyists from PB Coal and Massey Coal met
in the back door of the Interior Department with Gale Norton’s
first deputy chief, Steven J. Griles, who was a former lobbyist for
those companies, and together they rewrote the interpretation of
one word of the Clean Water Act, the definition of the word fill, to
change 30 years of statutory interpretation and make it legal as it
is today, not just in West Virginia, but in every State in this coun-
try, to dump rock, debris, rubble, garbage, any solid material into
any waterway of the United States without a Clean Water Act per-
mit. All you need today, according to the administration, is a rub-
ber stamp permit from the Corps of Engineers, which, in some dis-
tricts, you can get over the telephone or through the mail.

Now, the last vestige of protection that we had in West Virginia
was a stream buffer zone law that was upheld also by Judge
Charles Hayden, which said that you can’t do this if you are within
100 feet of a stream. Well, this is the law today that this adminis-
tration is trying to get rid of before it leaves office to make it so
there is absolutely no way, there is not a single obstacle or impedi-
ment for these companies coming and just flattening the entire Ap-
palachian chain.

Now, I think I have run out of time for my prepared statement.
I wanted to talk about CAFOs because they are even worse, but
you have my testimony here.

[The statement of Mr. Kennedy follows:]
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STATEMENT OF ROBERT F. KENNEDY, JR.
CHAIRMAN, WATERKEEPER ALLIANCE
BEFORE THE
U.S. HOUSE OF REPRESENTATIVES,
SELECT COMMITEE ON ENERGY INDEPENDENCE AND GLOBAL WARMING
HON. EDWARD J. MARKEY, CHAIR

DECEMBER 11, 2008

Thank you Mr. Chairman and Members of this Select Committee for the opportunity to testify
today. My name is Robert F. Kennedy, Jr., and I am Chairman of the Board of Waterkeeper
Alliance, a non-profit, international organization of community advocates dedicated to protecting
our waters and the communities that depend upon them. A large part of our mission involves
advocating for effective administration and enforcement of environmental laws. I am testifying
this morning on behalf of our members in the United States.

We are extremely concerned by the recent flurry of environmental and public health regulations
being proposed or finalized by government agencies such as EPA and the Department of Interior.
In the coming weeks, the most environmentally damaging presidency in American history comes
to its well-deserved end. However, President Bush leaves in his wake thousands of miles of
polluted and degraded waterways across America. Even at this late date, President Bush’s
Administration continues to affirm its loyalty to industrial polluters by issuing rules that undercut
environmental law and underfunded federal environmental programs. These regulations
uniformly reflect the political ideology of the current, outgoing Administration, and seek to make
permanent the anti-regulatory, self-policing, industry-friendly agenda that has driven their
approach to governing for the last eight years.

Waterkeeper Alliance, OMB Watch, Center for American Progress, and other organizations are
tracking the surge in last-minute rulemakings that the Bush Administration has ¢ither finalized or
is seeking to finalize in their waning days in office. According to OMB’s website, there are 85
regulations that are currently undergoing EO 12866 regulatory review. OMB has completed
review of a further 69 in the last 30 days. Twenty-one of these rules, both in review and final,
are from EPA alone, and several of these have direct or indirect ramifications for our nation’s
water quality.

I am here today to draw attention to a handful of extremely significant regulations that have
dramatic consequences for the protection of our Nation's waters. In addition to my remarks here
before you, I have provided the Committee with formal written testimony that addresses these
rule in far greater detail.

Stream Buffer Zone Rule

Perhaps the most dramatic assault upon America’s waters occurs in the Appalachian Mountains,
where entire mountain tops are blasted off and dumped into stream and river valleys so that coal
companies can access coal reserves in the cheapest possible manner. This practice, known as
Mountaintop Removal Mining has have buried or damaged more than 1,200 miles of
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irreplaceable headwater streams. What'’s left is a wasteland. Well over 400,000 acres of the
world’s most productive and diverse temperate hardwood forests have already disappeared, and
it is predicted that that figure could increase to 1.4 million acres - 2,200 square miles - by the end
of the decade if nothing is done to limit this practice. Since the first days of the Bush
Administration, EPA, the Army Corps of Engineers and the Department of the Interior’s Office
of Surface Mining have taken every possible step to make this destruction easier.

On December 1, 2008, DOI issued a final Stream Buffer Zone Rule, officially referred to as the
Placement of Excess Spill rule. This rule eliminates the standing prohibition against mining
within 100 feet of streams if it will have an adverse effect on water quantity, water quality, and
other environmental resources of the stream. In its place, the new rule merely asks coal
operators to “minimize” harm to the extent possible. This is an open invitation to industry to
ignore a rule that already, as a practical matter, has been routinely abused and violated as federal
and state regulators looked the other way.

The final Stream Buffer Zone rule is a reversal of OSM’s prior interpretation of legal
requirements to protect headwaters. When it promulgated the original Buffer Zone rule in 1983,
OSM chose to protect intermittent and perennial streams because they were especially significant
in establishing the hydrologic balance. Even during the Reagan Administration, the Department
recognized its responsibility “to protect streams from sedimentation and gross disturbances of
stream channels caused by surface coal mining and reclamation operations.” 48 Fed. Reg. 30312
(June 30, 1983),

Nearly ten years ago, in a court decision interpreting the previous rule, the Southern District of
West Virginia, ruled that “[n]othing in the statute, the federal or state buffer zone regulations, or
the agency language promulgating the federal regulations suggests that portions of existing
streams may be destroyed so long as (some other portion of) the stream is saved.” Bragg v.
Robertson, T2 F. Supp.2d 642, 651 (5.D.W.Va. 1999). The Court held that the practice of
burying valley streams under tons of blasted mountain top debris violated federal and state water
quality standards. Id. at 661. The law has not changed. Instead, the new Stream Buffer Zone
rule relies on polite legal fictions to eviscerate meaning and letter of the Clean Water Act and
prioritize the convenience of the coal mining industry over the health and safety of Appalachian
communities and their waterways.

For a more comprehensive discussion of this issue, please see the comments on the Proposed
Stream Buffer Zone Rule, filed by Public Justice and Appalachian Center for the Economy and
the Environment, on behalf of Waterkeeper Alliance, West Virginia Highlands Conservancy,
Sierra Club, Ohio Valley Environmental Coalition, and Coal River Mountain Watch on
November 20, 2007, attached at Exhibit A.

Concentrated Animal Feeding Operations (CAFO) Permitting Rule (EPA)

Over the past two decades, the rise in the number of factory farms (CAFOs) and concentration of
the livestock industry has given rise to significant environmental and community health
problems in rural America. Modern, industrialized agriculture is the number one cause of water
quality impairment in the United States. Factory farms, or Concentrated Animal Feeding

2 Robert F. Kennedy, Jr. Testimony
Select Cite. on Energy and Climate Change
Dec. 11,2008



14

Operations (CAFOs), are a big part of this problem. According to EPA, agricultural operations
that confine livestock and poultry animals generate about 500 million tons of animal waste
annually or three times more waste than humans generate each year. USEPA, National Pollutant
Discharge Elimination System Permit Regulation and Effluent Limitation Guidelines and
Standards for Concentrated Animal Feeding Operations (CAFOs), 68 Fed. Reg. 7176, 7180
(2003). Hogs in North Carolina alone produce more fecal waste than all people in North
Carolina, California, Pennsylvania, New York, Texas, New Hampshire and North Dakota
combined. Heather Jacobs & Larry Baldwin, North Carolina Hog Vigil, Waterkeeper Magazine
(Summer 2007), http://switchstudio.con/waterkeeper/issues/Fall07/north-carolina. html.
Meanwhile, Maryland raises 270 million chickens a year which generate one billion pounds of
manure annually. Bill Gerlach, Stare Secrets: What are they Hiding on Maryland Chicken
Farms?, Waterkeeper Magazine (Fall, 2007), ciring Delmarva Poultry Institute, Facts About
Maryland’s Broiler Chicken Industry (2006). Pollution from industrial dairy and cattle
operations produce similarly staggering amounts of waste. The estimated three million cows in
the Central Valley of California create as much waste as a city of 20 million people. Natural
Resources Defense Council, America’s Animal Factories: How State Fail to Prevent Pollution
Sfrom Livestock Waste (1998), http://www .nrdc.org/water/pollution/factor/stcal.asp. Yet, unlike
human waste, most animal waste receives no treatment. Rather, it is stored in unlined manure
pits and then spread onto land. CAFO waste contains nutrients and bacteria that affect human
health and destroy ecology, particularly when manure overflows from storage pits or is over
applied to land, where it seeps into groundwater or runs into our waterways. USEPA, 2003
CAFO Final Rule, 68 Fed. Reg. 7181. Waste also contains toxic metal contamination, like
arsenic in the poultry industry and copper and selenium in the hog industry. See, e.g., Nachman,
Keeve E. et al., Arsenic: a Potential Roadblock to Animal Waste Management Solutions, Environ
Health Perspect 113:1123-1124 (2005).

In January 2001, one of the Bush Administration’s first actions was to pull back a Clean Water
Act regulation developed by President Clinton’s EPA that would have required CAFOs to clean
up their act. In February 2003, President Bush’s EPA issued its own rule, which created huge
loopholes for the industry, kept the public in the dark about impacts to their own homes and
communities, and kept alive the sixteenth-century technology of spreading untreated manure on
fields. We challenged this absurd Rule in court, and won on many counts. See Waterkeeper
Alliance v. EPA, 399 F.3d 486 (2d Cir. 2005). But EPA failed to strongly defend against
Industry’s most important challenge ~ against the Agency’s decision that all CAFOs were
required to obtain NPDES permits. As a result, the court sided with industry, ruling that EPA
could only require permits when CAFOs had “actual discharges.” Id. at 506.

In response, EPA should have used its ample authority and discretion to assemble all the
evidence available to it, collect further data, and determine that all Large CAFOs discharge,
based on the nature of their design and method of operation, or that some set of Large CAFOs,
those in floodplains, or areas with sandy soils, or high water tables discharge because of their
location. Instead, on Halloween, the Agency issued a new Final Rule that almost completely
exempts the industry from any regulation whatsoever. 73 Fed. Reg. 70418 (Nov. 20, 2008).

EPA’s new approach actually exempts almost all CAFOs from a requirement to apply for
NPDES permits; only those that determine, based on the results of an unreviewed, unguided
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analysis that they discharge or “propose to discharge” are required to obtain permits. The vast
majority of CAFOs can be expected to hide behind the myth that since they have no outlet pipes
directly flowin