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PREFACE

MAY 18, 1976.
Eleven years ago, when the Congress enacted the Medicare and

Medicaid programs, our primary concern was to make needed health
services available to the poor, aged, blind, and disabled. The Congress,
in general, gave comparatively little thought to the need to police or
prouect these new Gxovernment health care programs against those
who would steal Government funds by perpetrating fraud and
assorted other abuses.

In the intervening years, we have seen Medicare and Medicaid grow
from million dollar programs to billion dollar programs. This year
the combined Government outlays under these two programs will
reach $30 billion and are projected to reach the $40 billion mark with-
in 2 years.

There is no question that these programs are providing valuable
services to a great number of needy Americans. No serious legislator
would suggest for a moment that they be repealed or crippled. In fact,
there is meritorious argument in favor of broadening the scope of both
Medicare and Medicaid to include other benefits, such as expanded
home health services, which are in great demand.

Many of us have been struggling with the fiscal constraints neces-
sarily imposed by the current state of the economy, trying to find
some way-some avenue--to provide the needed health care services.
Of necessity, we have had to make hard choices and assign spending
priorities. The Senate Budget Committee, of which I am a member,
has carried the balance of this burden.

Ironically, it is in my capacity as chairman of the Subcommittee on
Long-Term Care that I believe I have found the greatest opportunity
for both budget-cutting and extending benefits to the needy. For more
years than I care to remember, we have been investigating nursing
home abuses and enacting legislation to reform the reprehensible con-
ditions that we have found. Unfortunately, our legislation has not
always been implemented or enforced by the Department of Health,
Education, and Welfare. And then, too, we have discovered unantici-
pated loopholes in the laws.

In January of last year, we conducted oversight hearings in New
York City to determine the effectiveness of current laws and regula-
tions. We issued more than 60 subpenas. We were astounded at what
we found. Profiteering and abuse were widespread. Inspection and
enforcement activities by both the States and the Federal Government
were lackluster, if not nonexistent.

After examining the records we received under subpena from nurs-
ing home operators and other providers, I became convinced that the
Medicaid program in general is poorly administered and fraught with
widespread abuse. To prove or disprove this thesis, I broadened the



scope of the investigations of my Subcommittee on Long-Term Care
to include other providers associated in one way or another with long-
term care. Last September, we began looking at pharmacists who serve
nursing homes, clinical laboratories, factoring companies, physicians,
and hospitals that specialize in welfare patients. Experts at our hear-
ings testified that as much as $3 billion out of the $30 billion combined
total of Medicare and Medicaid is being ripped off. With the excep-
tion of a few States, such as New Jersey, Michigan, and California,there were virtually no controls by the States or HEW to prevent
fraud and abuse.

In reply, some State and HEW officials ridiculed the notion that our
health care programs are riddled with fraud and abuse. Many insisted
that there was very little fraud and that only "isolated instances" of
abuse existed. My response was to ask Associate Counsel Val J.
Halamandaris and the staff of the Committee on Aging to conduct an
in-depth study of generic abuses allegedly perpetrated by a pro-
vider group other than nursing home operators and to quantify the
abuse and fraud that they found. This report is the result of that
request; its focus is primarily on clinical laboratories participating
in Medicaid. It was first presented as a staff report at our February 16
hearing on this subject. I am pleased to make it available today as a
Subcommittee report.

This report is important for several reasons. First, lawbreakers have
been brought to justice. Second, several of the report's recommenda-
tions have already been enacted into law. Third, it documents once
and for all that fraud and abuse in Government health care programs
is massive and widespread. There can no longer be any question about
this fact. Even conservative administration spokesmen are projecting
that 8 percent of Medicaid expenditures, are fraudulent.

Above all, this report demonstrates that the Congress and the
administration must quickly work together to eliminate waste,
fraud, and inefficiency. The resulting billions that can be saved by
even a modest surveillance effort (virtually none exist at the moment)
can then be redistributed to the aged, blind, poor, and disabled. It is
my hope that this can be done quickly. I pledge my best efforts to see
that it happens.

FRANK E. Moss. Chairmman,
Subcommittee on Long-Term Care.



LETTER OF TRANSMITTAL

FEBRUARY 16, 1976.
Hon. FRANK CHURCH, Chairman, and Hon. FRANK E. Moss, Chair-

man, Subcommittee on Long-Term Care, U.S. Senate Special
Committee on Aging, Washington, D.C.

DEAR MESSRS. CHAIRMEN: In response to a directive from the sub-
committee chairman at the hearing of September 26, 1975, Committee
staff and temporary investigators on behalf of the Subcommittee on
Long-Term Care began an investigation of clinical laboratories in
the State of Illinois. In cooperation with the Better Government Asso-
ciation of Chicago, 21 medical laboratories receiving the great ma-
jority of Medicaid business in the State of Illinois were investigated.
Some 50 medical clinics were visited and 50 or more physicians were
interviewed. In addition, the Subcommittee staff obtained relevant
information with respect to investigation of fraud and abuse concern-
ing clinical laboratories in other States.

This report is the result of an intensive investigation. The good work
apparent in this report would not have been possible without the assist-
ance of the BGA, and specifically those employees whose names appear
throughout this report. Mr. J. Terrence Brunner, the Executive Direc-
tor of the BGA, should also be credited since his role in planning and
policy was substantial.

Members of the Committee staff also gave freely of their time and ex-
perience. Mr. William E. Oriol, Staff Director of the Committee on
Aging, provided guidance and direction. Investigators David Holton,
William Halamandaris, and William Recktenwald deserve much
credit. I commend Mr. Recktenwald to you in particular for his leader-
ship role in this investigation; we are fortunate to have had his
services for 6 months.

As was directed, galley proofs of this report were presented to
Mr. Richard L. Thornburgh, Assistant Attorney General, Criminal
Division, U.S. Department of Justice, on February 11, 1976, asking
him to take appropriate legal action. Copies of the report will be made
available to State law enforcement personnel and all pertinent Federal
and State officials.

With best wishes,

VAL J. HALAMANDARIS,
Associate Counsel.
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Mr. Moss, from the Special Committee on Aging,
submitted the following

REPORT

INTRODUCTION

Americans of all ages are becoming increasingly dependent upon the
services of clinical or medical laboratories, which play an important
part in helping physicians to determine the presence or extent of dis-
ease by carrying out tests on specimens from the human body.

Last year, 41/2 billion such tests were conducted. More than 12 million
tests were conducted each day of the year at a total cost of $12 billion.
This is equal to roughly 10 percent of the Nation's entire cost of health
in 1975.1

In September of last year, hearings by Senator Edward Kennedy's
Subcommittee on Health, Senate Committee on Labor and Public
Welfare, raised serious questions about the quality of many of these
services. Witnesses testified that 24 States have no legislation with re-
spect to clinical laboratories and that the statutes in the remaining 26
States were largely ineffective.'a Studies were offered indicating that
from 7 to 26 percent of all lab tests may be in error. These disclosures
prompted Senator Jacob Javits and Senator Kennedy to intro-
duce the Clinical Laboratory Improvement Act of 1975 (S. 1737),
which is being considered before the Health Subcommittee.'

Later in September the Subcommittee on Long-Tern Care of the
Senate Committee on Aging received evidence of widespread fraud
and abuse perpetrated by clinical lab firms.3 Witnesses asserted that as
much as $1 out of every $6 in Medicare or Medicaid payments to clini-
cal labs is fraudulent or at least questionable. Senator Frank E. Moss,

1 Clinical Laboratories Improvement Act of 1975, hearings before the Subcommittee on
Health, Committee on Labor and Public Welfare, U.S. Senate, Sept. 8 and 9, 1975, Wash-
ington, D.C., unpublished.

Un As noted later, New Jersey has the most up-to-date laboratory statute of any State.
*S. 1737 passed the Senate on April 29, 1976. Several recommendations from this report

(originally presented February 16, 1976) have been incorporated as noted below. Hearings
have been held in the House of Representatives on the companion bill, H.R. 11341, intro-
duced by Representative Paul Rogers, of Florida. Action is expected in the near future.

3 Medicare and Medicaid Frauds, hearings by the Subcommittee on Long-Term Care and
the Subcommittee on Health of the Elderly, U.S. Senate Special Committee on Aging,
Sept. 26, 1975. Washington. D.C.
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Subcommittee Chairman, asked the staff to conduct a full investigation
of which this staff summary is a part.

As this report indicates, fraud and abuse among clinical laboratories
is widespread and it is massive. Immediate action must be taken by the
Congress and by HEW to stop the hemorrhage of Federal funds, to
insure fiscal accountability, and to improve the quality of services of-
fered to the American public.



Part 1

THE NUMBERS
In 1975 there were some 14,000 independent and hospital-based clini-

cal laboratories in the United States. In addition there were some
50,000 to 80,000 medical labs in physicians' offices.4

Some 6,000 medical laboratories in this country are located in hos-
pitals. These labs need meet only standards applicable to hospi-
tals in general. Accreditation of hospitals in general, and of clinical
labs in particular, by the Joint Commission on Accreditation of Hospi-
tals, has been criticized as being inadequate and ineffective. Some 3,048
labs are participating in Medicare and Medicaid and thus must comply
with Medicare's standards, called the conditions of participation. An-
other 2,000 labs serve physicians in group practice and do not accept
any specimens from outside physicians. These labs may (optional) be
accredited by the College of American Pathologists.

Under the provisions of the Clinical Laboratory Improvement Act
of 1967, some 900 labs which participate in interstate commerce must
be licensed by the Department of Health, Education, and Welfare.

Twenty-six States, the District of Columbia, and Puerto Rico have
laws regulating clinical laboratories.

Some 97 percent of all U.S. independent clinical labs are privately
owned.

About 164,000 employees worked in medical laboratories at the end
of 1975, roughly double the number who worked at such professions in
1965.

As has already been indicated, approximately 10 percent, or $12 bil-
lion out of the $120 billion spent for health in 1975 went for clinical
lab services.

While general expenditures for health have been increasing at the
rate of 11 percent a year, lab services (and lab fees) have been expand-
ing at the rate of 15 percent a year.

MEDICARE AND MEDICAID

In fiscal year 1976, taxpayers will pay an estimated $213 million for
clinical laboratory services under Medicare and Medicaid. Actually,
the figure is a great deal higher but it is impossible to separate lab
services from fees paid to hospitals or physicians. Labs participating
in either Medicare or Medicaid must meet the conditions of participa-
tion (the Medicare standards).

Medicare's payments to clinical laboratories have increased some 504
percent since 1968.

4 Testimony of Dr. Theodore Cooper, Assistant Secretary for Health, Department of
Health, Education, and Welfare, at the hearings cited in footnote 1.

(3)



4

In that year Medicare paid 434,000 bills from independent clinical
labs or almost $6.5 million on behalf of Medicare beneficiaries. In 1975,
Medicare paid $32.5 million on 2,250,000 submitted bills. 5

Medicaid's payments for laboratory services have also skyrocketed,
increasing by about 15 percent a year-the highest rate of increase for
any of the Medicaid authorized services. By the best estimates available,
about $181 million will be spent for Medicaid lab services in fiscal year
1976.e Medicaid expenditures for this year will reach about $15 bil-
lion, of which about $8.3 billion is Federal and the remainder State
and local funds.

The Schechter Report, Aug. 21, 1975, published by Mal Schechter.
* "Numbers of Recipients and Amounts of Payments Under Medicaid, Fiscal Year 1973,"

U.S. Department of Health Education, and Welfare, Social and Rehabilitation Service, Office
of Information Systems, 14ational Center for Health Statistics, November 1975, p. 22.
Fiscal year 1973 figures are projected forward to fiscal year 1976 at the rate of 15 per-
cent a year. See also "Medical Care Expenditures, Prices, and Costs: Background Book,"
Department of Health, Education, and Welfare, Social Security Administration, Office ofResearch and Statistics.



Part 2

EVIDENCE OF FRAUD AND ABUSE

In the past 2 years an increasing number of State officials have in-
dicated concern about the potential for fraud and abuse among
clinical labs participating in Medicaid. Major investigations have
been conducted in New Jersey and New York. Providers have been
accused of abusing the program in several other States including
Michigan, California, and Pennsylvania. The Committee's investi-
gation focused on the State of Illinois.

A. TESTIMONY OF EDMOND L. MORGAN, ExEcuTrIVE SECRETARY,
ILINOIS CLINICAL LABORATORY AsSOCIATION

At the September 26, 1975 Subcommittee hearing, Mr. Morgan testi-
fied that members of the Illinois Clinical Laboratory Association
(ICLA) were "distressed" about the "practices of many unethical
laboratory facilities which tend to question the integrity of all clin-
ical laboratories in Illinois."

He said that kickbacks and other abuses were common nationwide,
citing there has been a major fraud investigation underway in New
York by the U.S. Attorney's office.

He added:
It has recently come to our attention that certain criminal

elements are involved in the purchase of laboratories and also
involved in establishing factoring agencies.

Our Association estimates that approximately $10 to $12
million are annually being siphoned out of the health care
dollar in Illinois through the padding of laboratory bills
and overutilization.

Of the $600 million annually spent in Illinois for health
care through public aid for all services, it is estimated that
approximately $100 to $125 million is being siphoned out
through some form of fraud and unethical billing practices.'

In addition, Mr. Morgan stated:
Most of the Medicare and Medicaid patients for which

laboratories perform services reside in nursing homes or con-
valescent and rest homes.

Mr. Morgan asserted that overutilization had become the rule
rather than the exception in inner city facilities. He said that in such
areas a pharmacy and a clinical lab will make joint arrangement
with a clinic of medical doctors for a flow of tests. More often than
not, according to Mr. Morgan, the physicians work for clinic owners.
(There are few requirements in any State with respect to ownership

7 Excerpts taken from hearings cited in footnote 3.



of a laboratory; most laws focus on the qualifications of the operator.)
Clinic owners often hire physicians under contracts and "encourage"
them to order unnecessary tests to generate income for a lab in which
they might have an interest or in order to maximize the amount of
the kickback they might receive from a laboratory (in exchange for
sending them all the lab business of the clinic).

Mr. Morgan provided a detailed memorandum dated October 23,
1974, which he stated he presented to the Illinois Medical Payments
Task Force and to other authorities in Illinois. The memo con-
tains a number of specific charges against several laboratories op-
erating in Illinois. It states that ICLA had investigated the charges
and found instances of kickbacks in the form of cash, free employees
(salaries of physician's assistants were paid for by the lab), the
rental of closets or chairs at exhorbitant rental fees, the payment of
the physician's personal bills, the payment for medical supplies or
the payment for a leased automobile for the use of the physician (or
the clinic owner). In addition, Morgan testified:

In 1974 myself and my administrative assistant along with
two special investigators assigned to the Legislative Advisory
Commission to the Illinois Department of Public Aid in-
spected and investigated six laboratories chosen at random of
whom we suspected of engaging in kickbacks and overutili-
zation patterns in order to reap substantial sums of money.

1. Norven Medical Laboratory, a very small laboratory was
billing for numerous tests not performed in this facility. This
laboratory was also billing for large sums of money without
adequate facilities to perform these services.

2. D. J. Laboratory-Monticello Laboratory, also was bill-
ing for substantial sums of money without adequate facilities
or personnel.

3. Chicago Medical Laboratory, same pattern existed in this
facility and had no proper directors or supervisors.

4. Division Medical Laboratory, also heavily involved in
gross utilization with suspected kickbacks to physicians
clients.

5. Ridgeland Medical Laboratory, involved in gross utili-
zation, suspected of kickbacks and had no verification records
that these tests were even performed.

These are a few of the instances which we have actually in-
vestigated and have proven our suspicions were correct.

Senator Moss characterized these revelations as "incredible." He
[Moss] directed the Subcommittee staff to follow up and to conduct an
in-depth investigation.

B. DR. HERBERT MEYER

In the wake of publicity resulting from Mr. Morgan's appearance be-
fore the Subcommittee, the Committee received a complaint from a
Chicago physician who reported that he had been offered a substantial
kickback by a clinical lab. At the suggestion of the Committee on
Aging staff, the physician, Dr. Herbert Meyer, of 3430 South King
Drive in Chicago, Ill., asked the representative from the clinical lab
to return to the physician's office to talk over the offer.



On October 14, 1975, at about 1:20 p.m., Investigator William Reck-
tenwald was present in the office of Dr. Meyer when the physician was
visited by a man who identified himself as a sales representative for a
Chicago clinical laboratory. Sitting in an adjacent room (a closet) Mr.
Recktenwald was able to overhear Mr. Raiz Khan, sales representa-
tive, Westlawn Clinical Laboratory, Chicago, Ill., offer Dr. Meyer a
return of 30 percent of each month's gross billings submitted to the
Illinois Department of Public Aid (Medicaid).

Mr. Khan said that the kickback could take one of several forms. It
could be paid either as a rental to the physician, or perhaps could be
disguised as payment toward the salary of one of the physician's em-
ployees. The following dialog is excerpted from Mr. Recktenwald's
sworn statements which were constructed from notes he made on this
occasion:

Mr. Khan. "It is good to see X ou, Dr. Meyer. I am glad to see that
you are considering our services.

Dr. Meyer. "Well, I can't make anything definite until I talk with
my lawyer, who won't be back until next week."

(Dr. Meyer then asked some questions about how soon the work
would be completed and how many pickups per day there would be.)

Dr. Meyer. "Will you go over your incentive plan, you mentioned
to me last time again ?"

Mr. Khan. "Yes, it is 30 percent. There are several ways to handle it.
We can pay your rent, or cover your overhead."

Dr. Meyer. "Well, my rent here is not very high."
Mr. Khan. "Don't worry about a thing. There are a number of ways

that this can be done. We can pay your rent. Or cover part of your
overhead or cash. My chief can give you all the details. I would like to
set up a meeting with the two of you."

Dr. Meyer. 'Well, anything that I get . . anything coming in
here goes on the books."

Mr. Khan. "Don't worry; this is all legal. There are loopholes to
every law. We do this with doctors and clinics all over town."

(Mr. Khan explained that they had a similar arrangement with a
number of other clinics. And that with 3 clinics alone, they had almost
24 doctors plus about 15 other individual doctors.)

Dr. Meyer. "Now this 30 percent: is that gross or is that net?"
Mr. Khan. "It is 30 percent of all your public aid business."
Subsequent to this discussion, Mr. Khan discussed the details of the

kickback with Investigator Recktenwald who Dr. Meyer introduced
as an associate. Mr. Khan is shown speaking to Recktenwald in front
of Dr. Meyer's office. (See picture, page 8.) In the first 6 months of
fiscal year 1976, this laboratory received $448,369.50 from the Illinois
Department of Public Aid in Medicaid funds. At this rate, billings
will approach $900,000 in 1976.8

8 Source: BGA, and Illinois Comptrollers Office.

NOTE: Names of persons described in this report were provided to the Com-
mittee under oath by BGA and Committee staff investigators at its February 16
hearing. Those whose names appear were given the opportunity to be present
and-to offer testimony rebutting these allegations at this same hearing. These
names, in the form of sworn affidavits, were also presented to the U.S. Depart-
ment of Justice for possible criminal prosecution.



-Photo by James Huenink, BGA

Mr. Raiz Khan, sales representative, Westlawn Clinical Laboratory, Chicago, Ill., discusses possible
rebates with Investigator Bill Recktenwald
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The following conversation (reconstructed from notes) then took
place between Mr. Recktenwald, Mr. Khan, and Dr. Meyer:

Mr. Recktenwald. "Herb, is this the fellow you were telling me
about last week?"

Dr. Meyer. "Yes."
Mr. Recktenwald. "Well, I hope you got things made clear (motion-

ing to Mr. Khan). Herb thought you were offering him some sort of a
kickback."

Mr. Khan. "Oh, no. Just help with your overhead."
Parties walked out of the building. Recktenwald stated he was going

across the street to get cigarettes. Outside the building the conversation
continued:

Mr. Recktenwald. "You know, you really had Dr. Meyer worried.
He thought he might get into some trouble if he got involved with
your rebate program."

Mr. Kahn. "There is nothing wrong with it. Nothing illegal. We just
pay part of his overhead, part of the rent or however he would like it.
It just works out to 30 percent of his public aid business. Everyone
does it. There is nothing wrong with it."

OCTOBER 20, 1975, MEETING WITH MR. TRIVEDI

With Dr. Meyer's cooperation and at the suggestion of Mr. Khan, a
meeting was arranged with Mr. Bharat Trivedi, director, Westlawn
Clinical Laboratory. Present with Dr. Meyer was William Hood, in-
troduced as a replacement for Dr. Meyer's regular attorney, who was
said to be out of town. (Mr. Hood is an attorney who until December
1975 served as an investigator with Chicago's Better Government As-
sociation. He had served as an investigator (consultant) with the Sen-
ate Committee on Aging since March of 1971.)

Under questioning from Mr. Hood, Mr. Trivedi confirmed the offer
extended by his associate. Mr. Trivedi said the arrangement would
allow the doctor to get back from the lab 25 to 30 percent of the gross
monthly Medicaid billing sent to the lab. Mr. Trivedi concluded: "My
personal feeling is that the best way is for us to pay your rent or to
pay an employee. It works simplest that way."

Mr. Khan, who was also present at this meeting, expressed amaze-
ment, as did Mr. Trivedi, that Meyer had any doubts about the legality
of procedures they proposed. They said he was the first doctor who had
ever raised any questions with them.

These statements, together with the number of physicians allegedly
involved in a similar practice, the fact that no one apparently had ever
questioned the legality of the practice, led the Committee staff to
again question how widespread the practice of offering kickbacks was
in the Illinois Medicaid program.

Moreover, the flat insistence by Mr. Khan and Mr. Trivedi as to the
legality of this practice caused the staff to recheck the pertinent Medi-
care and Medicaid statutes relating to kickbacks. The law is explicit.
The law is reprinted on page 10. The identical language can be found
in both Medicare and Medicaid.

In addition to this specific provision, there are other applicable fraud
provisions in the U.S. Code. For example, see 18 U.S. Code 286 and
287, 1001, and 1341 relating to the making of claims that are known
to be false or fictitious against the United States.

70-570 0 - 76 - 3



Ch. 7 HEALTH INSURANCE 42 § 1395nn

§ 1395 nn. Offenses and penalties
(a) Whoever-

(1) knowingly and willfully makes or causes to be made any
false statement or representation of a material fact in any ap-
plication for any benefit or payment under this subchapter,

(2) at any time knowingly and willfully makes or causes to
be made any false statement or representation of a material
fact for use in determining rights to any such benefit or pay-
ment,

(3) having knowledge of the occurrence of any event affect-
ing (A) his initial or continued right to any such benefit or
payment, or (B) the initial or continued right to any such bene-
fit or payment of any other individual in whose behalf he has
applied for or is receiving such benefit or payment, conceals or
fails to disclose such event with an intent fraudulently to se-
cure such benefit or payment either in a greater amount or
quantity than is due or when no such benefit or payment is au-
thorized, or .

(4) having made application to receive any such benefit or
payment for the use and benefit of another and having received
it, knowingly and willfully converts such benefit or pay-
ment or any part thereof to a use other than for the use and
benefit of such other person,

shall be guilty of a misdemeanor and upon conviction thereof shall
be fined not more than $10,000 or imprisoned for not more than one
year, or both.

(b) Whoever furnishes items or services to an individual for
which payment is or may be made under this subchapter and who
solicits, offers, or receives any-

(1) kickback or bribe in connection with the furnishing of
such items or services or the making or receipt of such pay-
ment, or

(2) rebate of any fee or charge for referring any such indi-
vidual to another person for the furnishing of such items or
services,

shall be guilty of a misdemeanor and upon conviction thereof shall
be fined not more than $10,000 or imprisoned for not more than one

year, or both.

(c) Whoever knowingly and willfully makes or causes to be made,
or induces *or seeks to induce the making of, any false statement or
representation of a material fact with respect to the conditions or

operation of any institution or facility in order that such institution
or facility may qualify (either upon initial certification or upon re-
certification) as a hospital, skilled nursing facility, or home health
agency (as those terms are defined in section 1395x of this title),

shall be guilty of a misdemeanor and upon conviction thereof shall
be fined not more than $2,000 or imprisoned for not more than 6
months or both.



Also applicable in section 162(c) (3) of the Internal Revenue Code
which mandates that no deductions shall be allowed (for expenses in-
curred in a trade or business) for any kickbacks, rebates, or bribes or
rebates paid under the Medicare and Medicaid programs. The perti-
nent statutory language reads:

(3) Kickbacks, rebates, and bribes under medicare and
medicaid. No deduction shall be allowed under subsection (a)
for any kickback, rebate, or bribe made by any provider of
services, supplier, physician, or other person who furnishes
items or services for which payment is or may be made under
the Social Security Act, or in whole or in part out of Federal
funds under a State plan approved under such Act, if such
kickback, rebate, or bribe is made in connection with the furn-
ishing of such items or services or the making or receipt of
such payments. For purposes of this paragraph, a kickback
includes a payment in consideration of the referral of a client,
or customer.

C. THE STOREFRONT CLINIC

Satisfied that the practice was clearly illegal, committee investiga-
tors set out to find an answer to an essential question: how common
wgs the practice? An extensive discussion among the staff of the
Committee on Aging led to the conclusion that the best way to test
the extent of such practices would be to simulate the actions that
would be taken by an independent physician beginning a practice
specializing in public aid (welfare) patients. To this purpose, it was
decided that a storefront clinic would be opened in an appropriate
area. Only from the perspective of the practitioner, at street level,
could the Committee gain information on the mechanics of these
highly questionable operations. And only through understanding the
mechanics of the operation could effective corrective legislation be
proposed.

A decision was made to go ahead with this plan in conjunction with
the Better Government Association (BGA) of Chicago, Ill., a non-
profit, nonpartisan civic organization which has cooperated with the
Committee on Aging for more than 6 years in a number of areas of
investigation. Subsequently, due to considerations of time and money,
the BGA assumed primary responsibility for setting up and operating
the storefront clinic with Committee staff present only as observers.
Two Illinois physicians cooperated with investigators to the extent
of allowing their names to be used.

A small storefront was rented at 1520 West Morse in the Rogers
Park area of Chicago. This neighborhood has the highest proportion
of aged in any area in Chicago ... and possibly one of the highest
in the Nation. A sign announcing the opening of the clinic was placed
in the window. A number was listed with the statement: PROFES-
SIONAL INQUIRIES INVITED. (See photograph, page 12.) Mr.
Douglas Longhini, a BGA investigator, posed as a business representa-
tive of the two doctors. Working with the BGA personnel was Pro-
ducer Barry Lando and other individuals from the CBS television
program "60 Minutes," who modified the storefront clinic. They in-
stalled special lighting and a one-way mirror, hoping to film those
who entered the clinic offering kickbacks to the disguised BGA
investigators.
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The storefront clinic, located at 1520 W. Morse Ave., Chicago, Ill.



Over the next 3 weeks, business representatives from more than 12
laboratories doing more than 65 percent of the Medicaid business in the
State of Illinois visited the storefront clinic. All but two offered some
form of inducement or kickback. The offers ranged from an "educa-
tional program" for physicians in billing procedures, to maximize re-
turn from public aid, to cash rebates of more than 50 percent of gro!s
payments received from Illinois Department of Public Aid.

In addition to Mr. Longhini, Mrs. Geralyn Delaney, a BGA secre-
tary, was present during each of the interviews which took place, re-
cording the conversations that took place in shorthand.9 At times,
BGA Investigator Patrick Riordan was present. Mr. Recktenwald
and David Holton, temporary investigators for the Senate Committee
on Aging, were present on several occasions, posing as maintenance
men. As an example of what transpired in these visits the following
exchange between Mr. William Footlick, owner of Division Medical
Laboratory, said to be the largest lab in terms of public aid business
in the State of Illinois, and Douglas Longhini is reprinted below as
taken from Mrs. Delaney's sworn statement:

(Mr. Longhini asked what arrangements were made.)
Mr. Footlick. "A percentage of the volume of business in dealing

with public aid."
Mr. Longhini asked Mr. Footlick how many square feet the lab

would need to draw the blood.
Mr. Footlick. "A blood drawer, chair, and cabinet."
Mr. Longhini stated the clinic's rent is $450 a month. If the clinic's

business is brisk in the beginning the clinic could get that $450 back
in rent.

Mr. Footlick. "Oh sure, $5,000 to $6,000 a month."
Mr. Longhini asked whether the clinic would get $5,000 to $6,000

a month for rent.
Mr. Footlick. "Sure. . . . volume of people."
Mr. Longhini asked if the clinic would sign a lease.
Mr. Footlick. "Sure. . . . wouldn't be able to refer to rent until

we look at volume. We would have to renegotiate the lease."
Mr. Riordan asked whether the clinic's rent would change four

times a year.
Mr. Footlick. "I don't think it would be fair to do once or twice and

get good idea of volume."
Mr. Riordan asked whether Mr. Footlick's firm provides a technician

to draw the blood.
Mr. Footlick. "Depends on volume."
Mr. Longhini asked Mr. Footlick if the clinic gets a rebate off of the

volume.
Mr. Footlick. "A rose, is a rose, is a rose. I look at it as a rental."
Mr. Longhini asked whether the clinic was safe from the FBI.
Mr. Footlick. "FBI frowns upon an incentive for the doctor to draw

in a lot of . . . on kickback system. . . . I justify it would cost more
to bring these patients to the lab than if I were to do the work here."

' Particular care was taken to make sure that no Federal or State laws were broken
in this effort. Illinois has a statute which prohibits electronic recording of conversations
unless all parties consent to it. Accordingly, the best alternative available was stenographic
recording. The CBS cameras did not record sound unless all parties consented.



THE DOUBLE PRICELIST

Another common arrangement was the double price list as spelled
out in Mrs. Delaney's sworn statement. Mr. Joeslito C. Espino, presi-
dent, D. J. Medical Laboratory Inc., told Mr. Longhini and the BGA
that his clinic had two price lists, one for private paying patients and
one for public aid patients. (This is clearly a violation of HEW, Medi-
care, and Medicaid regulations which prohibit a rate payment for pub-
lic patients higher than that customarily paid by the general public.)
The double price list offered by Mr. Espino is as follows:

Prices charged
Prices charged for State

Test for private (medicaid)

SMA-12 ------------------------------------------------------------------- $3.50 $15.00
CBC------------------------------------------------------------- 2.50 6.00
Urinalysis---------------------------------------------------------------- 1.50 3.00
VDRL --- __.------------------------------------------------------------- 3.00
ABO------------------------------------------------------------------ 1.50 3.50Rh -__--_ _--------------------------------------------------------------- 1.50 3.50Glucose----------------------------------------------------------- 2.50 5.00
Pap smear --------------------------------------------------------- 4. 00 10.00
AlI cultures --------------------------------------------------------- 5.00 10.00
G.P. smear --------------------------------------------------------- 1.50 3.00
TEC 0I---------------------------------------------------------- 1.50 3.00
Stool 0/P . . .---- --- --- --- --- ---- -- _--- --- --- ---- --- --- --- -1.50 3.00TC ----------------------------------------------------- 3.00 7.00T-3 __--_------------------------------------------------------ 6.00 12.00P - ------------------------------------------------------- 6.00 12.00

K. . .--- 0------------------------------------------------------- 2.00 3.00
Creatinine ---------------------------------------------------------- 3.00 7.00
A - 2.00 5.00
Pregnancy .-------------------------- _---------------- _-----_ -----_ -- _-- _-- 3.00 8.00
A NA - -- _---_--_ ----------------_ --_-_-_ __-_---_.6.00 12.00
SGPT ...--.----..--.. - --------.-.. ---.-.-. ---. --. ------ -------- - _ _ _ 2.50 5.00
Floculation --- ____--------------------------------------------------------- 2.50 5.00
Thymol ------------------------------------------------------------ 2.50 5.00
Latex....--.---.-..------- .- .---------------------_-_ ------------_ -.--....- 2.002.00
C RP ...- .-- ....------- .-------------------------__ ------------_ --------_-_-_2.00005..0
Ekg .........------- ...--- .------------------_ ---------------_-_ -- _-_-_-_ -. -6.6.00112.0

INo payment
Mr. Espino's clinic does not take these tests; they send to another firm.

Mrs. Delaney's affidavit continues: "When asked by Mr. Longhini
if the clinic would get into trouble because of the variance of prices
charged public and private patients, Mr. Espino responded, 'the clinic
would not get into trouble because none of these prices are written
down.'"

All in all, the offers received by BGA personnel ranged from a small
discount offered to private patients to the full package offered by Mr.
Footlick's firm, including: 20 to 30 percent of gross billings which
would be paid in the form of rent (said to be as much as $5,000 to
$6,000 a month) PLUS salary for a clinical secretary or a nurse,
PLUS equipment and supplies, PLUS X-ray and technician's serv-
ices, PLUS electrical and plumbing contracting services for the clinic.

Typical of the kickback offers was that of Mr. Nemie LaPena, sales
representative, North Side Clinical Laboratory. (See picture, page
18.) In the first 6 months of fiscal year 1976, his firm was paid q550,-
802.64 for laboratory services by the Illinois Department of Public
Aid (Medicaid), making them among the highest paid labs in Illinois
for that period.

In a meeting with BGA Investigators Douglas Longhini and
Geralyn Delaney on December 23, Mr. LaPena said:



15
You'll make lots of money, I guarantee that . . . you'll get

a rebate of 45 percent of your gross public aid billings. I'll
deliver a check to you every Tuesday; and if your billings
go over $1,000 per week, then the percentage goes up to 50
percent.

During this conversation Subcommittee investigators were also
present, and overheard the offer. On another date, CBS Correspondent
Mike Wallace also heard the offer from behind, a partition. As shown
in the "60 Minutes" segment of February 15, Mr. Wallace came out
from behind the partition, identified himself, and announced that he
was recording film for broadcast. With respect to the conversation
between Mr. Wallace and representatives of the North Side Labora-
tory, the script of the February 15 program reads:

Wallace. "After a while, I walked into the front office, informed
the lab representatives we would be recording, and told them I had
overheard the offer they'd made. They didn't deny it, and our camera-
man came out into full view to film what had turned into a pretty
frank discussion about kickbacks."

Lab representative. "The-it's a fact of life that in the inner city
of Chicago that-that it's done that way, and that's all I know."

Wallace. "And you know who picks up the tab? The taxpayer. Do
you think that you can stay in business without- "

Lab representative. "No. We'd be out of business tomorrow. It's as
simple as that. I've told you that already."

Wallace. "You'd be out of business tomorrow-"
Lab representative. We'd be-we'd be out of business tomorrow."
Wallace (continuing). "If you were not kicking back to doctors?"
Lab representative. "Right, right."
Wallace. "And you kick back to every doctor with whom you do

business?"
Lab representative. "No, we do not."
Wallace. "Not-well-"
Lab representative. "Some doctors, no. There are maybe one or two

in which we don't and will not."
Sworn affidavits from BGA personnel documenting the arrange-

ments offered by medical and clinical laboratories were turned over
to the U.S. Department of Justice on February 11, 1976, and pre-
sented to the Subcommittee on Long-Term Care under oath in its
February 16 hearing. The hearing record contains complete tran-
scripts and verifications of what transpired in the storefront clinic.
The activities of CBS's "60 Minutes," as presented to the public in
their program of February 15, were not limited to the operation of
the storefront clinic with BGA. The "60 Minutes" staff conducted an
excellent and more widespread investigation of Medicaid fraud in
Illinois.

Before leaving the subject of the storefront clinic, it is important to
note at this point that it had been decided well in advance that no sug-
gestion, request, or hint of a kickback offer would be made by any of
the investigators. Particular care was taken that the conduct of the
investigators in no way be interpreted as an incitement or inducement.
Solicitations, if any were to be made, would have to be made on the
volition of the laboratory representatives. This is what happened, in
fact. Laboratories were simply asked what services they offered. Their
responses are recorded in the affidavits.



Right to left, CBS Correspondent Mike Wallace and Cameraman Walter Dumbrow
(back of head to camera) interview BGA and Committee staff investigators. On Mr.
Wallace's right, Bert Rice, Patrick Riordan, David Holton, John Mendoza, Bill Reckten-
wald, Bill Halamandaris, and Carlos Contreras. President, but not shown, BGA Investi-
gators Douglas Longhini, James Huenink, and Executive Director J. Terrence Brunner;
also Val J. Halamandaris, associate counsel, Senate Committee on Aging.



Photo by George Quinn, Chicago Tribune.

BGA Investigator Douglas Longhini (left) poses as the business
manager of the storefront medical center; BGA employee Jean But-
zen (right) plays the part of his secretary; Pulitzer Prize winning
Chicago Tribune Reporter George Bliss (center) poses as one of the
physician-owners of the storefront clinic. Ted Diancin, president of
Tenn Clinical Laboratory, Chicago, Ill., offered a kickback of 15-25

percent of each month's billings for laboratory work. To disguise the
kickback, Diancin suggested Tenn Lab would "rent" some space.
Diancin stated that Tenn would rent as little as 1 square foot of space
at the medical clinic. Diancin stated that Tenn would not actually
use the rented space. He stated that the only reason Tenn would
legally sublease the space at the clinic was "just for the IRS, just to
make it look legal."
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Mr. LaPena said, "You'll make lots of money ... ."



D. IrERvIEWS WrrH PHYSICIANS

From information gathered at the storefront, a profile was con-
structed of each laboratory. Billings presented to the State for medical
testing on public aid patients were pulled and examined. The physi-
cians using the services of labs identified were selected for interview.
On January 7,1976, interviews were made.

Four teams of investigators, comprised of one BGA and one Senate
staff member, conducted more than 24 interviews on that day. Physi-
cians were asked: (1) Whether they did business with a particular
lab as indicated by bills paid by the Illinois Department of Public Aid;
(2) whether they had an arrangement with that lab; (3) the details
of any such arrangement; and (4) to examine particular bills sub-
mitted on their behalf by medical testing laboratories and paid by the
Illinois Department of Public Aid.

In the great majority of cases, physicians confirmed the existence
of "arrangements." They provided specifics concerning the amount of
rebates and the method of payment. The primary exceptions to the
above were cases where the physician was an employee of another
physician, or a third party, or otherwise on salary from the medical
clinic.

In one such example of the latter, the investigators interviewed
Dr. Jose Jaime Hilao, of the Robert Taylor Medical Center, Chicago,
Ill. Dr. Hilao indicated that he was on salary and that he knew noth-
ing of any rebate arrangements. He referred the Committee staff to
Mr. Robert C. Parro, president, Robert Taylor Medical Center. Dr.
Hilao volunteered that Mr. Parro also owned the Professional Medical
Center in Chicago.

Mr. Parro told Val J. Halamandaris, associate counsel, Senate Com-
mittee on Aging, and BGA investigator James Huenink that he
(actually the two clinics) received some $300.000 the previous year in
Medicaid funds from the Department of Public Aid. He added that
one of his clinics had been using the services of the North Side Medi-
cal Laboratory in Chicago and that the Parke-Dewatt Laboratory
provided service to the second of his centers. Now both medical centers
are using the Parke-Dewatt Laboratory.

Mr. Parro stated that his present rebate arrangement amounted to 50
percent of the amount his clinic charged Medicaid for lab services
on behalf of Medicaid beneficiaries.

He added that he was troubled by this arrangement in that some
might think it illegal. He described it as a gray area and stated that
the law should be clarified. He added that his decision to give all of
his business to this particular laboratory was not motivated by the
desire to make greater profit. He volunteered that the North Side
Medical Laboratory, which he had been using in one of his clinics, had
offered him a kickback of 55 percent of total public aid billings which
he turned down because he was dissatisfied with the services of this
particular laboratory.

Halamandaris and Huenink also interviewed Mr. Roy Oliver,
administrator, 47th Street Medical Center in Chicago. Mr. Oliver
indicated that this medical clinic received some $250,000 from the
Department of Public Aid last year. The clinical lab services were
provided by a laboratory which provided a rebate of 30 percent of



total volume (approximately $900 a month). The rebate was received
disguised as a rental fee for a 5- by 7-foot room in the clinic. In addi-
tion, the lab paid $325 a month (some $160 each) to two clinic
employees.

In the other situation most frequently found, the physician is the
owner of the clinic. Dr. H. M. William Winstanley, King Drive
Medical Center, told investigators Halamandaris and Huenink that
he received some $100,000 from Medicaid for his medical center last
year. He paid a rent of $1,050 a month. He receives rental of $1,000
a month from a pharmacy subleasing space in this building; a dentist
pays him about $800 a month and an optician about $400 per month.
He sends his lab business to the United Medical Laboratory. They pay
him a constant $950 a month which he views as a rental fee for a 7- by
10-foot room in his clinic. In addition, he is paid $130 per month for
an employee to draw blood and perform related services in this room.
(These specifies should not be interpreted as making any judgments

as to the quality of medical services offered by Dr. Winstanley. It is
assumed he is providing needed and valuable service to his
community.)

Other arrangements which other physicians admitted included: Ac-
ceptance of salary for staff, supplies and equipment, the use of double
pricelists, rental arrangements based on volume, and discounts for pri-
vate paying patients. Discounts for private paying patients enable a
physician to have tests such as a urinalysis done for him free or at a
sizable discount. The doctor can then turn around and bill private pa-
tients $3 to $5. With respect to rental agreements based on volume, Dr.
Julio Lara-Valle told investigators that the third largest laboratory
in terms of public aid business (D. J. Medical Laboratory), paid him
$1,000 a month for the use of a closet-sized room in a suite that cost
him $300 a month to rent.

Senators Frank E. Moss and Pete V. Domenici interviewed Dr.
Lara-Valle. He told them that the D. J. Medical Laboratory was now
closed down and that its operator (Mr. Espino) "has flown the coop."
Dr. Lara-Valle confirmed that he now has the identical "rental"
arrangement with another laboratory.



Senator Frank E. Moss examines billings with Dr. Julio Lara-Valle.

Senator Pete V. Domenici (front) and Investigator Bill Reckten-
wald visit a so-called "Medicaid mill." The signs in the window en-
courage Medicaid beneficiaries (those with "green cards") to drop in
off the street to see a doctor, dentist, podiatrist, optometrist, or other
practitioner. Since a pharmacy is also located on the premises, Medic-
aid patients generally obtain their drugs here as well. Typically,
these storefront medical centers will be owned by a businessman who
"leases" space to each of the above providers. The "lease" generally
requires the practitioner to pay the owner a percentage (often 50 per-
cent or more) of the Medicaid money generated by the practitioner.



Part 3

BILLING: TECHNIQUES OF FRAUD AND ABUSE

Throughout the month of January and in early February Commit-
tee staff continued physician interviews. All in all, more than 50
doctors were questioned. These interviews disclosed a number of
significant problems with bills presented for payment by clinical
laboratories in Illinois, including:

1. Labs charging Medicaid for tests not ordered by the physicians.
2. Labs charging Medicaid for questionable tests, i.e., tests that were

inappropriate for the disease diagnosed by the physician.
3. Charging Medicaid patients more than private patients.
4. Billing Medicaid for component parts of automated profile tests.
5. The use of forms supplied by the laboratory which encourage

overutilzation by making it impossible for the physician to order cer-
tain lab tests without also ordering related tests.

A. LABS CHARGING MEDICAID FOR TESTS NOT AUTHORIZED BY THE
PHYSICIAN

On February 6, 1976, Senators Frank E. Moss and Pete V. Do-
menici interviewed Dr. Lara-Valle. The Senators were accompanied
by Counsel Halamandaris and Investigator Recktenwald of the Com-
mittee staff and Jim Huenink of the BGA. A random sample of nine
bills representing a total of $259 in lab work for various patients of
Dr. Lara-Valle and presented to Medicaid for payment by the North
Side Medical Laboratory, produced the following results:

1. Some 55 percent of the tests ($141 worth) were not ordered by
the physician.

2. Only two of the nine bills were free from any unauthorized tests.
3. Dr. Lara-Valle had not ordered any of the tests listed on three

invoices presented for payment by D. J. Medical Laboratory.
Similarly, in another random sample of 20 bills submitted by

D. J. Medical Laboratory on behalf of Dr. R. Bascon, the Committee
staff learned that only $112 of the $885 in bills submitted by the lab
had been ordered by the physician.

In 12 out of the 20 cases, the doctor had no record of ever seeing
the patient at any time near or before the date of service. In fact,
in 2 of the 12 cases, the patient's first visit was after the date of
service. In one case, the doctor had no record of having ever seen
the patient. In 7 of the 20 cases, tests were added that the doctor
had not ordered and for which the doctor had not received results.
In many cases, the lab had billed for blood tests when no blood was
drawn. In only 1 of the 20 invoices were all the tests requested by
the physician. (See appendix 2, page 61.)

(23)
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A review of bills indicates similar problems for most of the labs
under investigation. The above statement provides a quick and graphic
example of this particular problem. The attending physician could
offer no evidence that he had ordered any of the $58 in tests that were
billed to North Side Medical Laboratory.

In two sample statements representing lab procedures allegedly
performed by Azteca Medical Laboratory for Dr. Frank Boone, Boone
Clinic, Chicago, Ill., the physician stated he did not order 35 percent
of the procedures. Two sample statements with respect to United Med-

I
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ical Laboratory also indicated that 56 percent of the services were not
requested by the authorizing physicians.

Similarly, the Department of Health, Education, and Welfare's
audit agency surveyed three Illinois laboratories in 1973 and 1974.
Two of the laboratories, 2001 Medical Lab and International Clin-
ical Laboratory, were unable to locate any records to support the
services billed under title 19 (Medicaid). The third laboratory, Mon-
ticello Medical Laboratory, had its records available for audit. From
a sample of 250 laboratory tests for which the laboratory claimed
reimbursement on 80 bills, HEW found they were unable to account
for 38 percent of the tests and were unable to locate requisitions to
support 26 of the 250 tests.

HEW visited the physicians who had reportedly requested 62 of
the 94 tests not recorded on the laboratory's log; the physicians had
evidence of results on only 10 of the 62 tests. With respect to the
18 of the 26 tests for which HEW could .find no requisitions, the
doctor who reportedly requested the tests had no record of the results.
This audit was released December 23, 1975, recommending that the
State review high-volume providers for similar problems. 10

B. LABS CHARGING MEDICAID FOR QUESTIONABLE TESTS: TESTS
INAPPROPRIATE FOR THE DISEASE DIAGNOSED

Investigators were alerted to the fact that doctors were not au-
thorizing tests because labs often billed Medicaid for tests inappro-
priate for the patient's diagnosis. Here are some examples:

1. Sedimentation rate tests ordered for a patient whose diagnosis
was diabetes.

2. Sickle cell tests (a disease which predominantly appears in black
people) being ordered for middle aged white adults.

3. EKG tests (electrocardiogram tests) with interpretation for a
patient with a sinus condition.

C. CHARGING MEDICAID MORE THAN PRiVATE PATIENTs
The BGA pulled more than $10,000 worth of paid bills (samples

surveyed 14 selected tests) for each of eight clinical labs doing a high
volume of public aid business in the State of Illinois. Each of these
labs charged public aid patients (Medicaid patients) substantially
more than they charged private patients. This practice violates HEW
regulations, which require that bills submitted to Medicaid must be
usual and customary charges for these services. HEW regulations fur-
ther state that if two price lists exist, the lower of the two charges will
be used as the basis for reimbursement.

In BGA's examination the range of difference was from 3.7 percent
to 200 percent. The median average was 116 percent.

A chart showing comparative charges to Medicaid and to private
patients for selective labs follows on next page.

A second chart with respect to five labs shows the difference between
what the State paid and what they should have been paid. (See page
27.)

10 Report on Review of Management Controls and Selected Operating Practices Under the
Medicaid Program, Title XIX of the Social Security Act, State of Illinois Department of
Public Aid. Dec. 23, 1975, Audit Control No. 05-60201.

70-570 0 - 76 - 5



COMPARATIVE PRICE LISTS, CLINICAL LABORATORIES, COOK COUNTY, ILL

North North West- West-
D.J. D.J. Illinois Illinois Norsom Norsom Side Side Tenn Tenn United United lawn lawn

private public private public private public private public private public private public private public
Procedure charge charge charge charge charge charge charge charge charge charge charge charge charge charge

Urinalysis. . . ..--------------------------- $1.50 $3 $5 $10 $2.4b $5 $1.50 $3 $5 $5 $1.50 $3 $3 $4
Sickle cell. . . . . . ..-------------------------------------------- 10 ---------- 3.60 8 2.50 5 5 ---------- 5.00 -..-.--.--..-..............-.-
P.B ---------------------------------------------------- 10Q 15 3.60 --------------------------------------------- 3.00 10 ----------
T-3 ---------------------------------- 6.00 12 15 15 4.20 10 7.50 10 10 ----- 3.00 15 10 15
T-4. . . ..-------------------------------- 6.00 12 10 15 6.00 12 7.50 15 10 15 10.00 15 10 15
C.b.c. . . ..---------------------------- -- 2.50 6 5 12 3.60 8 3.00 7 7 10 3.00 6 6 6
Sed. rate---------------------------------------- 4 5----------- 2.40 3 2.50 5 5 4 1.50 3 4 3
R.A.Iatex :: ::---------------------------- 2.50 7 10 12 3.60 7 -------------------- 5 5 2.00 5 5 5
A.S.O. titre ---------------------------- 2.00 7------------------- 3.60 7 2.50 10 5 10 5.00 10 10 10 t'3
SMA (12) . . ..---------------------------- 3.50 18 ---------------------------- 15 7.50 15 2 25 5.00 15-------------------

Calcium. . . ..--------------------------------------------- 5 ---------- 2.40 ...- .-.-------------------------------------------------------------------
Phosphorus o------------------------------------------- ----------- 3.60 -------------------------------------------------------------------------------
Creatine-----------------------------tOO0 7 5 12 3.60 7 2.50 6 8 10 1.50 6 5 5
Creatine-

Chosphokinase ............... -.----------.-....... ---.-5 12 2.40 7 2.50 6 10 5 1.50 6.....................
B acidirub ........... .........-....-........ 5 5 12 2.40 7 2.50 6 5 8 1.50 6 ---------------... ..
Choleoterol --------------------------------------------- 5 12 2.40 7--------------------- 5 8 1. 50 6...............---
Total protein ------------------------------------------------------------ 3.60 7----------------------------- 5-----------------------------------
Albumin----------------------------------------------------------------- 3.60 7----------------------------------------------------------------------
Bilirubin --------------------------------------------------------------- 2.40 7----------------------------- 7 ------ 5----------
Alkaline-

phosphotase. ..----------------------------------------- 5 ---------- 2.40 7 -----------------------------. 6.----------.. .--. 8...............
LDH. . . . . . ..----------------------------------------------- 10---------- 2.40 7 . . .. ..-------------------------------------------- 8 ..................
SGOT.. .. .. ..----------------------------------------------------------- 2.40 7 -.........------------------- . 8 ---------- 8 ...............

Note: Prices based on private price lists and random samples of bills submitted for payment



PROJECTION OF OVERCHARGES TO MEDICAID BY FIVE MEDICAL LABORATORIES

(Based on 8% sample)

Total Payments by Illinois Department of
Public Aid $1,441,472.08
First 6 months of F.Y.'76



These practices were discovered by the HEW audit agency in their
report released November 21, 1974, again with reference to the State of
Illinois. This report is based on HEW Medicaid payments made to
providers in 1972. It describes problems with Antilles Medical Labora-
tory and Division Medical Laboratory, stating:

One of the laboratories was billing for services provided to
Medicare patients at rates commensurate with those charged
non-Medicaid patients. The other laboratory which had its
Title 19 bills (Medicaid) submitted to the State through a
billing agency, billed the State agency during calendar year
1972 for certain laboratory procedures at rates which exceeded
those charged to the general public for the same services."

D. BILLING MEDICAID FOR COMPONENT PARTS OF AUTOMATED PROFILE
TESTS

During the last 5 years technology has advanced to the point where
it is now possible to run a number of tests simultaneously on the same
specimen. Typically, from 12 to 20 determinations can be made from 1
blood sample. The most common profile is called an SMA-12 and
includes the following tests:

1. calcium.
2. phosphorus.
3. creatinine.
4. creatinine phosphokinase.
5. uric acid.
6. cholestrol.
7. total protein.
8. albumin.
9. total bilirubin.
10. alkaline phosphatase.
11. lactic dehydrogenase (LDH).
12. glutamic oxalacetic transaminase (SGOT).
A number of manufacturers, including Technicon Instruments Co.

of New Jersey and Coulter Electronics of Florida, manufacture equip-
ment capable of performing these analyses at the rate of 60 an hour.
The cost of performing these tests with automated equipment ranges
from 60 cents to $1 for this entire panel of tests. Clinical reference
laboratories using this equipment charge patients an average of $1.50
to $2 for this battery of tests.

Medicare and Medicaid regulations, as well as the Current Proce-
dural Guide of the American Medical Association, require that when
three or more of the above tests are ordered by the physician, they
should be billed as a panel. The prevailing Medicaid rate in the State
of Illinois for an SMA-12 panel is $16. These same 12 tests billed
individually could total more than $100.

One of the most frequent areas of questionable activity encountered
by the investigators was reduction of panel tests into component parts
and billing for each test separately.

n Report on Audit of Medical Laboratory Services Provided Under Title XIX of the Social
Security Act, State of Illinois Department of Public Aid, Nov. 21, 1974, Audit Control No.
05-50015.



For example, United Medical Laboratory billed Medicaid $8 for an
LDH, $8 for an alkaline phosphatase, $5 for a total bilirubin, $8 for an
SGOT and $6 for a creatine test. These five elements for an SMA-12
had a total cost to Medicaid of $41. The same laboratory charges
private patients only $5 for an entire SMA-12.

Another billing example from the Illinois Medical Laboratory is
shown on page 30. As the invoice shows, four of the five tests
were billed at a cost of $48. These same four tests and the other eight
component parts of an SMA-12 panel are available at a rate of $5 for
non-Medicaid patients using this same lab.

Similarly, the Committee staff collected several examples relating
to another laboratory (Norsom Medical Reference Laboratory) show-
ing separate billings for three tests: chlorides, potassium, and sodium
constituting an electrolytes profile, meaning that they should have been
billed as a panel. Instead they were billed at a cost of $8 each. The same
laboratory bills the same three tests as a panel for a cost of $6 to private
paying patients.

There are a number of similar examples that could be offered of
profile tests which are being "pyramided"-that is, the laboratory is
billing separately for each of the component parts in a profile. On one
invoice found by Committee investgators, Medicaid was charged $40
by United Medical Laboratory for a thyroid profile which they list to
private patients at $10, $20 for a lipids/triglycerides panel they list
to private patients at $12, and more than $15 for an SMA-12. The
dollar difference is more than $50 out of a total of $81, and that does
not begin to consider the larger question of whether any of these tests
were in fact necessary.

The complete blood count profile provides other opportunities for
separate billing. Included within a CBC are the following tests:
hemoglobin, red cell count, white cell count, differential, hematocrit,
indices (3 tests), and red blood cell (RBC) morphology. The average
cost of a CBC is some $6 or $7 but the component parts may be billed
individually at sums three or four times this amount each.

Other related abuses range from the subtle to the blatant. Evidence
indicates Medicaid paid for a component part (creatine) and an
SMA-12. A number of laboratories bill more than $25 for a combined
SMA-12 test and an A/G ratio (albumin-globulin). In the days
before automated tests were possible, a charge of $10 or more for
an A/G ratio was understandable. The proportion of albumin and
globulin had to be determined and compared. But now, with current
technology, this determination is part of a standard SMA-12 profile.
All that remains is a simple slide-rule calculation to determine the
ratio. This process takes 10 seconds at most and hardly justifies a
charge of $10 to Medicaid.

But there is yet another aspect to breaking down test proce-
dures into component parts. Most panel tests are automated whereas
individual tests for the most part are performed by hand. Some
clinical labs make a practice of billing most procedures as if they
were performed by hand when in fact they were performed by
machines. This fact came to HEW's attention in the HEW audit
agency's report concerning Medicaid operations in the State of Illinois
in 1972. The audit released November 21,1974 states:

Due to computer audit problems, many medical laboratory
bills for performing various blood tests were improperly paid
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at rates established for manual tests rather than at the lower
rates established for automated tests. About $32,000 in exces-
sive payments were made during the 7-month period that
ended March 31, 1973.

A final example is reprinted on page 32. The form, obtained by Com-
mittee on Aging investigators, clearly shows that D. J. Medical
Laboratory billed Medicaid twice for the same test (a complete blood
count with differential).

E. BROKERING: SUBCONTRACTING LABORATORY TESTS

Another significant problem which came to the Subcommittee's
attention during this investigation was brokering, or the practice
of subcontracting laboratory tests. With the rapid development of
new technology, the increased use of reference laboratories has become
more common. Under Medicare or Medicaid regulations an independ-
ent clinical lab can perform only those services and procedures that
are within the specialties in which the laboratory director is qualified.
Of the more than 3,000 independent labs participating in Federal
programs, some 85 percent were approved to perform clinical
microscopy, routine chemistry, and hematology. Approximately 25
percent were approved to do tissue and oral tests while only 1.6
percent were approved for all procedures. The following table provides
details.

TYPE OF PROCEDURE APPROVED IN MEDICARE-APPROVED INDEPENDENT LABORATORIES: JANUARY 1973

Type of procedure Number Percent

Total laboratories..--- ------------------------------------------------- 2,906 100.0
Bacteriology ---------------------------------------------------------------. 1.911 65.8Mycology--.-..-.. --------------------------------------------------------- 1, 214 41.8Parasitology--- --------------------------------------------------------- 1663 57.2Virolop----------.... ---------------------------------------------------- 164 5.6Syphilis _------------------------------------------------------------ 2,058 70.8Routine chemistry.----------------------------------------------------- 2,461 84.7Clinical microscopy ----------------------------------------------------- 2,468 84.9Hematology --------------------------------------------------------- 2, 499 86.0Blood group and Rh typing ----------------------------------------------- 1,955 67.3Rh titers ------------------------------------------------------------ 1, 001 34.4Cross matching --------------------------------------------------------- 237 & 2Tissue pathology---------------------------------------------------------------- 730 25.1Oral pathology ------------------------ ------------------------------------ 665 22.9Diagnostic cytology --------------------------------------------------------- 912 31.4
EKG services--------------------------------------------------------------...- 855 29.4Radiobioassay ---------------------------------------------------.. -------- - . 909 31.3All specialties -_-_-_ _.---------------------------------------------------------- 47 1.6

Source: Sccial Security Administration, Office of Research and Statistics.

Obviously, it is necessary to some degree to send complicated lab
tests to establishments that are qualified to perform them. However,
abuse can occur when a lab represents itself as having capabilities
which it does not have. In practice, given current fee schedules, a
storefront clinic with as little capacity as was established by the BGA
at 1520 West Morse can acquire Medicaid accounts, subcontract those
tests to other independent laboratories in other cities, and even in other
States, at a cost of half of what they will be paid for presumably per-
forming these services by Illinois Department of Public Aid.
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From Medicaid's point of view the practice of brokering results in
the payment or unnecessary charges for services not rendered or not
rendored by the provider submitting the invoice for payment.

Di. Frank Boone told the Committee staff that Azteca Medical
Laboratory was a small operation and did not have capability to per-
form tests he needed. He also complained of delays of a week or more
before results were returned.

He told the Committee staff that these delays and overall poor
service were the reasons he dropped this lab. He said that this decision
was precipitated when he learned that the lab was "farming out"
much of the work he ordered to a laboratory in Columbus, Ohio.

BGA Investigator James Huenink (left) and Senator Frank
E. Moss (right) examine billings with Azteca Laboratory owner
Guillermo Velez (center).
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F. THE USE OF FoRMs WHIcH ENCOURAGE OVERUTILIZATION

The forms which some labs furnish to physicians are structured in
ways which encourage overutilization. These forms make it impossible
to order certain lab procedures without ordering other unnecessary
tests. The following form furnished to physicians by North Side Medi-
cal Laboratory is a good example of this practice. (See below.) As
can be seen under the heading "Microbiology," the form does not allow
a separation between throat culture and sensitivity (two tests). The
result is that in ordering one, the physician must order the other. The
same holds true for stool culture and sensitivity.

An examination of this lab's billing pattern provides numerous in-
stances where the use of these forms resulted in overutilization.
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Part 4

WIDELY VARYING FEE SCHEDULES
Most of the problems relating to the clinical lab services inevitably

have a common root in the fee schedules established by Medicare and
Medicaid. The number of these schedules is a problem in and of itself.
California alone has a separate price list for each of 28 geographical
areas. There is variability in prices from city to city and from county
to county within each State. There is great variability from State
to State.

The principal problem appears to be that most of these rates were
established 8 to 10 years ago-prior to the development and prolifera-
tion of sophisticated automated analytical equipment. In very simple
terms, the cost of performing most tests is now a fraction of what it
was. Much of this cost saving, at least in regions known to committee
investigators, has not been passed on to Medicaid consumers. Instead,
much of it has apparently gone for "educational programs" or "incen-
tive marketing plans," "rebate referral programs," and profits to the
providers of kickbacks.

As an example of this development in technology, a complete blood
count done manually will take half an hour to 45 minutes. The
average cost is $6 or $7. The same tests can be performed by a machine
called a Coulter Counter at a rate of one every 45 seconds and at
a cost of 17 cents each. An SMA-12 panel performed manually could
take the technician the better part of an afternoon. The Technicon
automated system performs 60 tests an hour at a cost of about $1 per
test. The cost of performing an electrolytes panel is about 75 cents.
Medicaid pays as much as $10 for the panel, and the components
can be billed separately for three times that amount.' (See earlier
discussion of profile components.)

As noted earlier, BGA undertook an examination of 20,000 billings
representing more than $10,000 in selected tests for each of 8 labora-
tories. The median average overpayment is 116 percent. The immediate
implications of this statistic is that a restructure of the price list is
necessary. Medicaid in Illinois is paying twice as much as it should.
Similar conclusions were reached by investigators in New York and'
New Jersey.

Testimony before the New Jersey Commission on Investigation
indicated that the fee schedule was antiquated. It was estimated
that 50 percent of gross payments to clinical labs in that State might
be saved by the adoption of a fee schedule more realistically attuned
to technology. The fee schedule has subsequently been reduced by
40 percent. More details on the New Jersey hearings can be found
in part 5. page 37.

12 Information relating to costs using automated machines obtained in an interview be-
tween Bill Halamandarl and Charles Jackson, sales representative, Coulter Electronics,
Hialeah, Fla., Jan. 30, 1976.
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After abortive attempts at utilization review, a decision was made
by officials in the city of New York to scrap the present system in
favor of a series of regionally based laboratories. New York City
was divided into areas and bids were invited for all service within
each of these regions for a period of 1 year. The total bid for the
city of New York (including each of the several regions) amounted
to approximately $5.7 million or about $5 per eligible patient. The
current rate of payment to labs is $11 million a year or about $9 per
eligible patient. It is interesting to note that the contracts contained
the city's option for renewal for three additional years at the same
rate. For the past 5 years the cost of lab services in New York has been
increasing at the rate of some 30 percent a year.



Part 5

EVIDENCE OF SIMILAR PRACTICES IN
OTHER STATES

When it comes to questionable practices perpetrated by clinical
laboratories, the State of Illinois is hardly unique. Similar problems
have been identified in New York, New Jersey, California, Pennsyl-
vania, and Michigan, to name a few States.

A. NEW JERSEY

The New Jersey study of independent clinical laboratories con-
ducted by the State's Commission of Investigation substantiated the
practice of offering kickbacks to acquire accounts, documented gross
overutilization of some laboratory services by physicians receiving
kickbacks, and indicted a practice defined as unconscionable profiteer-
ing by small laboratories, brokering services, and others billing for
services not performed. In some cases, the State was even billed for
tests run free by its own health department.

In addition, the Commission found fault with the basic system of
reimbursement, the .management of the reimbursement system by the
fiscal intermediary and the surveillance of the entire reimbursement
system by the State government. It concluded the design of the
reimbursement system was such that it not only resulted in gross
overpayments but, in effect, created a preference for small, cost-
inefficient clinical laboratories to the point where the normal operation
of a competitive market was disrupted and abusive practices
encouraged.

Profits to labs permitted under this system, the Commission stated,
were so exorbitant that it was inevitable that a portion would be used
in efforts to persuade physicians to utilize and overutilize their serv-
ices. Excessive profit was seen as the most important single incentive,
promoting corruption of segments of the medical care industry.

Component parts of panel tests were billed individually at a rate
exceeding the charge for the cluster itself in violation, not only of gen-
eral provisions of Medicare and Medicaid, but in specific violation of
the New Jersey Administrative Code (Sec. 10:61-1.5). Medicaid was
charged on the same billing for a complete blood count and an RBC
morphology (a part of a complete blood count); -for a complete uri-
nalysis and an occult blood (part of a urinalysis).

In addition, a determination was made that Medicaid had often
been charged for Rubella tests (a test for German Measles) con-
ducted by the State department of health without charge, for a
pregnancy test (A-Z pregnancy test) using animals when, in fact, an
alternate method (a slide test which does not use animals) had been



employed. The rate of reimbursement for the A-Z pregnancy test is
nearly twice that of the slide test.

A pregnancy test can also be run a third way involving urine which
can cost even less.

One provider, Saul Fuchs, Clinical Lab Director, Physicians Lab
Service. admitted kickback arrangements on both ends. He received a
rebate from International Drugs-his supplier-but gave kickbacks
to a number of physicians and to two nursing homes: The Chestnut
Hill Convalescent Center and the Hartwick Nursing Home.

Another, Seymor Slotnick, representing himself as an independent
contractor offering specific services, stated his marketing fee was near-
ly 60 percent of all accounts he acquired. In the case of one such ac-
count, his personal earnings were determined to be $96,000 of the $164,-
000 billed Medicaid by Park Medical Laboratory.

Park Medical Laboratory was determined to be located in a residen-
tial area on the first floor of a converted townhouse in an area of some
600 square feet. A second laboratory was found to be a converted sun-
porch. Neither facility possessed the equipment necessary to perform
the tests they billed. Slotnick "brokered" the tests to other labs, keep-
ing the difference between what they charged and what the State of
New Jersey paid him.

Four basic kickback techniques were identified by the Commission.
The first technique was straight cash, known as "greens." Second was
the providing of personnel (individuals not involved in performing
laboratory work, but rather working for the provider of service in
whatever capacity he desired). Third was the rental of space from the
referring source, very often at a rate determined by a percentage of
gross billings. Fourth was the provision of supplies and equipment
and miscellaneous services for the referral of specimens.

Only about 2 percent of the 184 clinical laboratories in the State
were found to be involved in these machinations, but it was also deter-
mined that some 12 firms out of that total received more than half of
all Medicaid dollars expended in the State for medical testin'.

Further, none of these 12 laboratories were major, nationwide pro-
viders. Representatives of Roche Laboratories and MetPath Labora-
tories testified Medicaid accounts represented a fraction of a percent-
age of their total business in New Jersey. The reason was said to be
the prevalence of kickback schemes.

As Dr. Paul A. Brown, Chairman of the Board of MetPath, stated:
We have a continuing program of education and market-

ing, but when you're looking at as much as 40 percent as a
rebate to the referring source, it becomes very difficult to
match that education.-

agencies quickly reacted to these disclosures by the SCI, enacting and
agencies quickly reacted to these disclosures by the SCI, enacting and
implementing the most modern and comprehensive clinical laboratory
law in the Nation. As noted above, fee schedules were reduced by 40
Percent.

1a Ercerot taken from aworn testimony. State of New Jersey Commission of Investiga-
tion. Public Hearing in the Matter of the Investigation With Relation to the New Jersey
Program of Medical Assistance and Health Services, June 24 and 25, 1975.



B. NEW YORK

New York State Department of Health officials have stated a num-
ber of times -that similar practices exist in New York and have
for some years now. More than 15 years ago, New York made a
major effort to crack down on fraudulent mail order laboratories.
Despite this and successive subsequent efforts, the fraud has been
found to continue. The fee schedule was determined to be more than
twice as high as it should be. Some 16 laboratories were found to con-
trol more than 70 percent of the Medicaid referral business. After at-
tempting in the intervening years to exercise control through utiliza-
tion review, it was decided to attempt a totally different system, one
geared more realistically to current capability.

The incentive of the current system encouraged overutilization. The
system was open-ended. The more tests that were ordered, the more
the provider was reimbursed. Consequently, program costs increased
at an alarming rate. The solution sought was to reverse the incentive
by placing a ceiling on the program and lowering unit cost by opening
up the program to competitive bids.

Under the bids accepted, the unit cost per test ranged from 89 to 87
cents. The total of all bidders for the city of New York was approxi-
mately $5.6 million. It was estimated that once clinical chemistry tests
in the city reached the 1 million (tests) mark, the cost could be reduced
to 25 to 50 cents per test.

Before this program could be implemented, it was challenged in the
courts by a coalition of small independent laboratories. Subsequently,
HEW joined the suit, filing an amicus curae brief stating that the
concept of regional laboratories interfered with the Medicaid patient's
freedom of choice. On this basis, the District Court invalidated the
regional laboratory concept. However, due to the persuasive argu-
ments that had been made with respect to possible cost and efficiency,
the judge asked that the program be continued on an experimental
basis by HEW under a section 115 grant. The Borough of Queens has
been selected as the site for these tests and details of this proposed pilot
program are currently under negotiation."

C. MICHIGAN

The State of Michigan has one of the most efficient Medicaid pro-
grams in the Nation. According to testimony received by the Subcom-
mittee on September 26, 1975, some 97 percent of all provider claims are
paid within 30 days. A sophisticated computer system not only allows
rapid payment, it also facilitates program review. Computers are pro-
grammed to flag unusual or suspicious Medicaid payment patterns.
Michigan's Post Payment Surveillance Unit, called the "Fraud
Squad," investigates such suspicious patterns relating to any and all
providers participating in the Medicaid program.

In 1974, the "Fraud Squad" investigated five clinical laboratories,
recovering about $60,000 in fraudulent or questionable payments. One
index to this problem is obtained by dividing the number of providers
in the State program into the amount of money recouped as fraudu-

14 Lab World, April 1975. and Cadence, the Journal of the American Society of Medical
Technology, November-December 1975.



lent. In this connection, Michigan recovered about $6 for each of the
more than 13,000 physicians participating in its Medicaid program in
1974. In that same year, they recovered $211 for every participating
pharmacist and $592 for every participating clinical lab owner.

The "Fraud Squad" checks labs to make sure that payments are
usual and customary and to verify that services were performed. They
check the lab's equipment to insure that tests which are preformed by
machine are not charged as if they were performed by hand.

In 1975 the "Fraud Squad" found one provider submitting bills for
lab services using a physician's code when in fact the billings sub-
mitted were those of a laboratory. They found that many invoices
submitted for payment in the first 2 months of 1975 had been rejected
and resubmitted in March and April, resulting in many double billing
errors. Perhaps most significantly, a fire in June of 1964 had put the
lab out of business but the lab was still accepting lab work from doctors
which was being performed at other laboratories although it was
reported on this provider's report forms.

Investigating further, the "Fraud Squad" found that in the majority
of cases the lab did not have a doctor's order to support the tests it said
it performed and for which it billed Medicaid. Many tests which were
billed a9s manually performed were actually done on semiautomated
equipment. M any lab results were not found in lab records. Procedure
codes were wrong and double billing had resulted from submitting
bills a second time for payment.

The "Fraud Squad" immediately suspended this provider. Photo-
graphs were taken of all laboratory equipment and submitted to the
Michigan Division of Laboratory Improvement for identification to
determine whether the tests performed on this equipment would be
considered automated or manual tests. A conference was held with the
provider to search for additional documentation of tests.

In the end, the provider was notified that 34 percent of his billings
were in error or lacked documentation in the form of a physician's
order. The Michigan Department of Social Services withheld $106,-
594.74 for the provider representing the amount of refund in this
case.1'

D. PENNSYLVANIA

The Philadelphia based Ludlow Clinical Laboratory was cited in
early 1975 for overcharging the State by $2.4 million over a 22-month
period for tests performed on the poor and elderly. These charges were
made public by representatives of the Department of Public Welfare
and by the State's Auditor General who noted that the overbilling took
place primarily from February to November 1974. Among the charges
was the finding that the laboratory was unable to produce records
indicating that lab services for which the lab was paid were in fact
ordered by physicians. The lab was closed in January 1975.

Another laboratory, reportedly affiliated with Damon Medical Lab-
oratories, and called the Philadelphia Medical Laboratory had its
license revoked. based on its markup of laboratory bills.

Dr. James Prier, Pennsylvania's director of Bureau of Laboratories
offered an estimate of what lab fraud and abuse is costing nationwide.

Is Hearings cited in footnote 3, unpublished.



His estimate was 10 percent of total income from lab tests, that is $1.6
billion out of $16 billion paid to the industry (in fiscal year 1976)."

E. CALIFORNIA

Los Angeles City attorney Burt Pines, in 1975, charged illegal kick-
backs were being made amounting to more than $150,000 and involving
100 physician clients of Damon Medical Laboratory in the San
Fernando area. According to Lab World, the State permits fees for
service but does not permit referral fees, as the laboratory was found
to provide. The rebates were "laundered" through a Santa Barbara,
Calif., company according to Mr. Pines. A consent decree has been
filed in which the laboratory and its parent company based in Massa-
chusetts agree to stop the practice, reimburse Medicare and Medicaid
(called Medi-Cal in California), and individual patients plus pay
civil penalties."

In other cases, the district attorney of Los Angeles County in May
filed a consumer protection action in the form of an antitrust suit.
The district attorney charged two medical laboratories and a number
of physicians of illegal price fixing and defrauding patients over a
period of 2 years. The laboratories were Central Diagnostic Labora-
tory and Medical Diagnostic Laboratory, both subsidiaries of TFI,
Inc.

In San Diego, the district attorney filed antitrust suits against
Central Diagnostic Laboratory and National Health Laboratories,
whose parent firm is Revlon, Inc. The complaints alleged illegal price
fixing. It was charged that the labs set up partnerships with physicians,
who then referred tests to the laboratories, that agreed schedules of
prices up to 300 percent of the other local prices were charged; and
that excess profits were refunded to physicians. Restitution with
interest was asked for all patients who could be identified.

In April of 1975, National Health Laboratories agreed to an out-
of -court settlement which denied any wrongdoing, dissolved partner-
ships, and agreed to pay a civil penalty of $75,000, which will cover
legal fees and pay individuals said to have been overcharged.

A month later a consent decree was filed with respect to the TFI
Subsidiaries, Central Diagnostic and Medical Diagnostic Laboratories
(the latter was a limited partnership of more than 100 physicians)
consolidating actions brought by both Los Angeles and San Diego
County. Under this consent decree TFI (or its subsidiaries) agreed to
pay $435,000 in settlement. No wrongdoing was admitted.

At the time of settlement TFI had divested itself of Central
Diagnostic pursuant to prior unrelated negotiations and Medical
Diagnostic was being dissolved. Although denying liability, TFI sub-
sidiaries Central and Medical have agreed to pay civil penalties and
costs of $180,000 (divided between the two counties) and to make
restitution of $35,000 to patients "substantially overcharged" during
the previous 4 years. Central has also agreed to undercharge patients
during the next 7 years or until a sum of $200,000 is reached, whichever
comes first, as part of a compensation referred to as a "fluid class
recovery." The latter will be accomplished by reducing the service

xe Lab World. April 1975.
17 Feb. 2, 1976, letter to Val J. Halamandarls from Burt Pines, copy in committee files.
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charge of $3 to $2.70 for a single test, or from $5 to $4.50 for two or
more tests."

Several of the orders in the consent decree sound familiar notes.
The California labs were ordered in part, not to enter into any agree-
ments or business arrangement fixing or setting clinical lab prices
between competing entities. They were ordered not to pay rebates,
"in whatever form, to physicians or their agents for laboratory work."
They were ordered not to charge different rates for identical work
performed for physicians, third party payors, public payors (Medic-
aid) or private patients and not to have more than one fee schedule for
laboratory tests performed.

In short, it is obvious that investigations in other States have
produced the same patterns of fraud or abuse that the Subcom-
mittee staff and BGA investigators detailed in depth among labo-
ratories in Chicago, Ill.

1a Quotations excerpted from Lab World, June 1975. and from the consent decree filed in
Superior Court of the State of California for the County of Los Angeles on May 1, 1975,
by James Knapp, deputy district attorney, Los Angeies County, copy in committee files.



Part 6

CONCERNS ABOUT THE QUALITY OF
LABORATORY SERVICES

As Edmond Morgan stated in his testimony before the Subcom-
mittee on September 26, "If there is cheating on costs, the quality
of services must be suspect."

Inevitably, the rush for Federal and State Medicaid dollars cannot
but have an effect on the services offered. The New Jersey hearings
produced clear examples where the desire for excess profits resulted
in poor lab procedures or inaccurate tests. The Newark Star-Ledger,
for example cited as abuses in commercial labs in that State:

. . . dirty and broken laboratory equipment soaking in
filthy, soapy water; use of reagents outdated since the early
1960's; premises strewn with unlabeled vials and specimens,
making proper identification next to impossible; inability
on the part of lab workers to make the most elementary
clinical determinations. . .-

While stressing the need for improvement, hearings by the Ken-
nedy Health Subcommittee generally determined that the quality of
laboratory procedures is much better today than it was 8 years ago
when the Clinical Laboratories Improvements Act was first promul-
gated. Hearings in 1965, 1966, and 1967 had indicated that as much as
75 percent of the clinical lab procedures were performed incorrectly
and that more than 60 percent of the lab tests in selected samples
were inaccurate.

Testimony at the 1975 hearings revealed HEW estimates 7.6 per-
cent of the microbiology tests performed by interstate labs were in
error; other large labs had an error rate of 16.7 percent. According
to the Bureau of Standards study 26 percent of the sample tests
performed by Medicare and Medicaid approved laboratories were
inaccurate. A New Jersey study reports an error rate of 42 percent
in physician run labs with respect to Tuberculosis determinations.
Nationwide the Center for Disease Control estimates 15 percent of
all lab tests are in error.'

Assuming (conservatively) that 15 percent of all lab tests performed
in the United States are performed in error, this would mean that
675 million inaccurate tests would be reported every year based on
the 41/2 billion tests completed annually. This works out to almost 2
million test errors for every day of the year. The exact figure would
be 1,849,315 errors per day.

As Senator Jacob Javits pointed out, the consequences of such
test errors can be severe:

9 Quoted by. Senator Kennedy in his article, "Doing Away With Potential Mischief" in
Cadence marazine. Novemnber-December 1975, p. 15-16.

2 In hearings cited in footnote 1.
(43)



Mr. Chairman, I would like to put into the record, because
it is so much more eloquent even than witnesses we might
produce to give us terror stories about the terrible dangers
of laboratory testing, a few cases on this subject.

I might say that one of the worst examples of what happens
with inadequate or improper or neglectful testing comes in
ways which are shocking to morality and shocking to psycho-
logical makeup of the patient. I refer specifically to tests re-
garding pregnancy in which there have been a tremendous
number of faulty findings with disastrous results which are
not easy to catalogue, but which are very real and very
human, one of the worst of all.

And, in addition, in the cancer field, which people consider
a sentence of death, the same kind of slovenliness which has
characterized a great deal of other testing.

So we have in our hands in this way which the patient never
knows who did it or how or why. He just gets a result. And
unless he has a suspicious doctor who will check it back,
because he does not believe the result, often is put in great
peril and dies simply by virtue of a faulty test.

The Senator added:

While the printed word is limited in portraying human
suffering, to provide some insight into the human dimension
of the need for quality laboratory performance standards,
I call the Committee's attention to a few brief abstracts of
actual case citations:

Schnelby v. Baker, 217 N.W. 2nd 708 (Iowa 1974), where a
laboratory furnished wrong results on the bilirubin level
because of an unreliable reagent solution-and thus an RH
negative baby was not transfused, which resulted in a
severely brain damaged infant.

Cornell v. Clinical Laboratories, Cal. Super Ct., Los
Angeles Cty., Docket No. NCC 3792, June 29, 1971, 25 Citation
163 (1971), where a patient suffered invasive cancer as a
result of delay in diagnosing cancer, due to an erroneous
laboratory test result from an inadequate Pan smear.

Kinel v. Hycel Inc., Ill. Cty. Cir. Ct., No. 70 L241 (Nov. 3,
1973), where a patient suffered irreversible brain damage,
lapsed into a coma and died, when a nhysician prescribed
the wrong medication (insulin for diabetes) based upon a
faulty laboratory test finding of blood sugar level.'

Subsequent to the hearings and writing in Cadence, the mapazine of
the American Society of Medical Technology, Senator Kennedy
summed up:

(W)e found many of,the same disturbinef facts we had
oriinallv found in 1967. And we additionally found some
defects that the legislation had failed to correct. For exam-
ple:

Only interstate laboratories are remilated under CLIA
1967-that's just 6 percent of the Nation's total number of
clinical laboratories.

21 In bearings cited in footnote 1.



Barely half of our States have enacted legislation respect-
ing laboratories and the majority of these are largely ineffec-
tive.

Fewer than a dozen States license clinical laboratory per-
sonnel.

Intrastate labs are regulated only if they participate in the
Medicare program.

Hospital labs undergo periodic but cursory examination.
Physician-office laboratories continue to operate freely with-

out any agreed-upon standards.
Fundamental differences exist between the Federal agencies

responsible for assuring high quality laboratory work.
Reports of "bureaucratic infighting" and "territorial im-

peratives" within the Department of Health, Education, and
Welfare are as troubling as those revealing shoddy laboratory
work.

Senator Kennedy concluded, citing his intention to push for speedy
passage of S. 1737, the Clinical Laboratories Improvement Act of
1975:

If we could depend upon other States to follow this exam-
ple, we would be able to rest a little easier. Unfortunately, the
vast majority of States have neglected regulation of labora-
tories in their own jurisdictions. This matter of health policy
is too important to be left tb the uncoordinated and obviously
contradictory actions of the several States. This being the
case, the Federal Government has a clear responsibility to im-
prove laboratory standards and apply them on a uniform
basis in order to protect the public health.

As long as gaps in laboratory standards continue to exist,
and as long as there is fragmented jurisdiction and ambiguous
regulation, the potential for mischief will be great. Faulty
diagnosis will continue to end in tragedy for some and cause
deep uncertainty about the reliability of tests for others.

S. 1737, the Clinical Laboratories Improvement Act of 1975,
corrects the problems described above and will assure that the
public receives optimal laboratory service.22

The Clinical Laboratories Improvement Act passed the Senate on
April 29, 1976. Fortuitously, the Health Subcommittee's markup of
the bill was held on February 17, one day after this Subcommittee's
hearings and disclosures on fraud and abuse among laboratories. At
that markup, Senator Thomas Eagleton, acting for himself and for
the bill's sponsors, Senators Kennedy and Javits, added amendments
to make it grounds for revocation, suspension, or limitation of a clinical
laboratory license under the terms of the act if the laboratory operator
has: (a) offered, paid, or solicited any kickback, bribe, or anything of
value, (b) engaged in false, fictitious, or fraudulent billing for pur-
poses of obtaining payment under any government program funded in
whole or in part by the United States, (c) charged Medicaid patients
more than private paying patients.

In floor action on the bill, Senator Henry Bellmon of Oklahoma
added an amendment which would bring the financial records of

a Page 16 reference cited In footnote 19.
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laboratories under Government scrutiny. Senator J. Glenn Beall, Jr.,

of Maryland, added an amendment increasing the bill's penalties

for offering or receiving kickbacks from "not more than 1 year's im-

prisonment or a fine of $1,000, or both" to "imprisonment for not

more than 3 years or a fine of $10,000, or both." Accordingly, the
enactment of S. 1737 will undoubtedly have salutory effects in reducing
fraud and abuse as well as in improving the quality of laboratory
services.



Part 7

SUMMARY AND CONCLUSIONS

After an intensive 6-month investigation involving 21 medical lab-
oratories and about 50 medical clinics in the State of Illinois, as well
as assessing independent evidence in other States, the subcommittee
and its investigators conclude that clinical laboratory services under
Medicare and Medicaid are fraught with fraud and rampant abuse.

Numerically the number of offenders identified in investigations is
small but their proportion of public funds for lab services is large.
In New York, 16 clinical laboratories controlled 70 percent of the
Medicaid business. In New Jersey, a dozen clinics controlled more
than 60 percent of Medicaid funds. In Illinois, the 21 labs under the
Subcommittee's scrutiny controlled 80 percent of the State's Medicaid
business.

It appears to the subcommittee-based upon firsthand investigation
and analyses of findings from other States-that kickbacks are so
rampant that laboratories are almost barred from obtaining a Medic-
aid account unless they offer a kickback. This conclusion was rein-
forced again and again during the investigation. For example, prin-
cipals at the Illinois Masonic Hospital and Laboratory informed
Senator Frank E. Moss on his visit to that facility that they had spent
a great deal of money for new sophisticated laboratory equipment only
to find that they were unable to acquire outpatient business. Hospital
officials stated that physicians had become accustomed to receiving
money back and insisted upon it. As has been noted, Dr. Paul A.
Brown, chairman of the board of MetPath Labs Inc., told the New
Jersey Commission on Investigations that only $10,000 of MetPath's
more than $2 million annual business in that State was made up of
Medicaid payments. The reason he said was the firm's decision to
avoid kickback arrangements. (It should be noted that, in Illinois at
least, physicians often were not the recipients of the rebates, instead
the funds were passed on to clinic owners who employed physicians
on a contractual basis.)

The full dimensions of Medicare and Medicaid fraud with respect
to clinical labs is unknown. However, it is the subcommittee's judg-
ment that at least $45 million of the $213 million in Medicare and
Medicaid payments for clinical labs is either fraudulent or un-
necessary. In short, almost $1 out of $5 for lab services is wasted.
This figure is deliberately conservative. A reasonable case can be made
that 50 percent of current payments are inappropriate. This can be
demonstrated by New York's experience and conclusion that pay-
ments to labs could be reduced 50 percent without any loss of service.
This conclusion is further supported by New Jersey's action in cutting
lab fee schedules by 40 percent and finally by the findings of our inves-
tigation, that the Illinois Medicaid program, in the extensive sample

(47)
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already described, overpays for lab services by 116 percent. In a larger
context some experts estimate that 10 percent of $12 billion in payments
for laboratory services last year consisted of fraudulent or question-
able payment. By this standard the total volume of the fraud and
abuse may be more than $1.2 billion a year.

The average kickback in Illinois was 30 percent of total public aid
business. Kickbacks took several forms including cash, long-term
credit arrangements, gifts, supplies and equipment, and furnishing
business machines. Most commonly, it involved the supposed rental
of a small space in a medical clinic, and paying for the doctors staff
and assistants. It is apparent that the larger the kickback the greater
the opportunity for obtaining public aid business.

Just as apparent as the kickbacks, is the fact that section 242 of
Public Law 92-603, otherwise known as 42 U.S. Code 1395nn., and
other pertinent fraud provisions are not being enforced.

In practical terms this all means that any medical testing
laboratory which is so inclined can bill Medicaid for a patient a
doctor has never seen, for blood never drawn, for tests never per-
formed, at a rate exceeding four times cost and twice the prevail-
ing charge for private paying patients, with a nearly absolute
assurance that they will not be caught and prosecuted.

There is an immediate need for the Congress, the Department of
Health, Education, and Welfare and the Department of Justice
and appropriate State officials to act. Through modification of the
fee schedule, proper monitoring and surveillance, and the en-
forcement of current laws and regulations, much of the current
Medicaid expense for medical tests could be saved.



Part 8

RECOMMENDATIONS

To ME CONGRESS

1. The Clinical Laboratories Improvement Act of 1975 should
be enacted at the earliest possible opportunity.23

2. The Congress should enact legislation to consolidate HEW's
Medicare and Medicaid- enforcement efforts. An Office of Inspector
General for Health should be created to monitor Medicare and Medic-
aid fraud and abuse.

To THE DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

1. HEW should increase its surveillance of possible fraud and abuse
in Federal health care programs.

2. HEW should require the States to license owners and operatort,
of clinical laboratories as a precondition of certifying them for partici-
pation in Medicare and Medicaid.

3. Clinical laboratory services should be added as another area of
oversight in current HEW enforcement efforts.

4. Existing regulations prohibiting the practice of charging public
(Medicare and Medicaid) patients more than private patients should
be enforced.

5. HEW should require the revision of fee schedules for clinical lab
services so that they more realistically reflect current automated
technology. Such schedules should be standardized as much as possible.

6. HEW should require that the same billing form be used from the
doctor ordering the test, to the lab and to Medicaid for payment.
Specifically it should include the signature and provider number of
the physician authorizing the test, the signature and provider number
of laboratory performing the tests and a certification of the location of
where the test was performed. Moreover, the form should carry a
warning with appropriate legal citation indicating that false or mis-
leading statements are a violation of Federal law.

7. Inasmuch as the Federal Government provides 100-percent fund-
ing to help States in establishing modern computer capability, HEW
should require the States to construct appropriate provider profiles
for physicians, pharmacies, and recipients as well as clinical labora-
tory services. HEW should be given access to such profiles to aid in its
enforcement efforts.

8. The New York City regional laboratory proposal should be
funded by HEW on an experimental basis. Consideration should be
given to testing this and other proposals in rural areas as well.

as Passed the Senate April 29, 1976.
(49)
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9. HEW should consider the feasibility of a bonding system in
which a small portion of the funds payable to providers are held in
escrow to be applied as an offset against any subsequent disallowance
for fraud or questionable payments.

10. HEW should enforce section 242 of Public Law 92-603 otherwise
known as 42 U.S. Code 1395nn which makes offering, accepting, or
soliciting a kickback or rebate a crime punishable by a $10,000 fine,
a year in jail, or both. After investigation and the recoupment of funds
inappropriately paid out, HEW should refer such cases to the De-
partment of Justice for prosecution.

TO THE DEPARTMENT OF JUSTICE

1. The Department should intensify its efforts to identify Medicare
and Medicaid fraud and to recover Federal funds inappropriately
paid out under these programs.

2. The Department should consider criminal actions under 18 U.S.C.
286, 287, 1001, 1341, and 1395nn. Appropriate civil remedies should
also be brought including action under 31 U.S.C. 231 as well as possi-
ble antitrust action, such as the California cases.



APPENDIXES

Appendix 1

STATEMENTS BY MEMBERS OF THE SUBCOMMITTEE ON
LONG-TERM CARE AT HEARING ON FEBRUARY 16, 1976

OPENING STATEMENT BY SENATOR FRANK E. MOSS,
CHAIRMAN

We would like to welcome you here this morning as the Subcommit-
tee on Long-Term Care continues its hearings into various aspects of
Medicare and Medicaid fraud and abuse.

At our September 26 hearing, Mr. Edmond Morgan, president of
the Illinois Clinical Laboratory Association, testified that he feared
the criminal element was muscling into the ownership of clinical
laboratories in his State. He added that $1 out of every $6 in Medicaid
payments to clinical laboratories was fraudulent. He cited the most
frequent abuses among certain quarters of his profession as: (1) per-
forming additional tests not ordered by a doctor, (2) claiming lab
tests were performed manually when they were performed by auto-
mated machines, (3) billing twice for the same services by falsifying
dates, (4) reporting the completion of procedures when the clinic
does not have the equipment to perform the tasks.

I asked the staff of the Committee on Aging to make a full investi-
gation into this matter. The investigation focused on the States of
Illinois, New Jersey, California, Pennsylvania, and New York.

The report concludes that a small number of clinical laboratories
control the bulk of Medicaid payments. In New York, 17 labs control
70 percent of the Medicaid business. In New Jersey, 12 labs control
nearly 60 percent of Medicaid payments. In Illinois 26 labs control over
90 percent of the Medicaid business.

The report concludes that, at least in the States which came under
investigation, kickbacks are widespread among labs specializing in
Medicaid business. In fact, it appears to be necessary to give a kick-
back in order to secure the business of physicians or clinics who spe-
cialize in the treatment of welfare patients.

The average kickback to physicians or medical center owners in
Illinois was 30 percent of the monthly total the lab received for per-
forming tests for Medicaid patients. Kickbacks took several forms,
including cash, furnishing supplies, business machines, care or other
gratuities, as well as paying part of a physician's payroll expenses.



Left to right: Senators Charles H. Percy, Frank E. Moss (Chairman), and
Pete V. Domenici listen to testimony from Committee staff and Better Govern-
ment Association witnesses.
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Most commonly it involved the supposed rental of a small space in a
medical clinic.

The report concludes that it is apparent that the law passed by the
Congress in 1972 prohibiting kickbacks and mandating a $10,000 fine
and a year in jail upon conviction is not being enforced.

When I was confronted with an early draft of this report, I was
shocked by the conclusions that the staff reached in their work with
Chicago's Better Government Association. I decided to go to that city
and see things for myself. I was accompanied by Senator Pete V.
Domenici of New Mexico.

-I saw the proliferation of so-called medical clinics spreading
like mushrooms all over Chicago;

-I saw their glaring signs beckoning Medicaid patients to
utilize health care services;

-I visited a postage-stamp-size clinical laboratory which billed
Medicaid for almost $200,000 last year. There was little in the
way of equipment and no lab technicians in evidence. While the
owner assured us as to the quality of the work performed, I heard
from the owner himself that he chose to send his wife's blood test
to another laboratory.

-I visited the sparkling new laboratory of Illinois Masonic
Hospital and saw its sophisticated new machines-only to learn
that the hospital could not obtain much Medicaid lab business
because of its refusal to offer kickbacks.

-I interviewed a physician who received over $100,000 from
Medicaid last year. I asked him to check nine lab invoices pre-
sented to Medicaid for payment by D. J. Clinical Laboratory of
Chicago against his records. The doctor told us that he had not
ordered 55 percent of the $259 total in lab tests for which D. J.
had billed the Illinois Medicaid program on these nine invoices.
This same doctor told us that he received a rebate of $1,000 per
month from the laboratory in exchange for sending them all this
Medicaid business. The kickback was disguised as rent for a 6-
by-8-foot room in the physician's office. The doctor's rent for the
entire suite was $300 a month and yet he received $1,000 per
month for the "rental" of a 6-by-8 room!

Finally, I interviewed a man who owns two medical clinics which
received about $300,000 in Medicaid payments last year. This man
admitted sending all of his lab business to one company in Chicago.
He told us he received a rebate of 50 percent of the amount Medicaid
paid for laboratory tests which physicians in his clinics ordered for
welfare patients.

As a result of the work of the staff and the BGA, as well as my own
personal investigations, I am even more convinced that the Medicaid
program is rampant with fraud and abuse. I renew my pledge to root
out those who abuse the system in whatever quarter they may lie. It
is my belief that eliminating fraud, abuse, waste, and inefficiency in the
Federal health care programs may make it possible for us to move
toward that balanced Federal budget that we all desire. And it will
no doubt improve the quality of health service to the poor and aged.



Left to right: Secretary Geralyn Delaney, Investigator Douglas Longhini, Executive Director J. Terrence Brunner,
Chief Investigator William A. Recktenwald (from September 1, 1975, through February 29, 1976, Mr. Recktenwald
was serving as an investigator with the Senate Committee on Aging) of the Better Government Association testify con-
cerning fraud and abuse among clinical laboratories along with Val J. Halamandaris, associate counsel, Senate
Committee on Aging (right).



STATEMENT BY SENATOR CHARLES H. PERCY

I would like to first comment on the rather unusual alliance that has
been formed between this Senate subcommittee, a civic organization-
the Better Government Association-and the media.

This is a technique that has been developed over a long period of
very careful work.

The Better Government Association formed its "Operation Watch-
dog" almost a decade and a half ago. I had the privilege of serving
as its founder and first chairman.

The Better Government Association at first only screened candi-
dates for political office. We felt at that time there was need for an
oversight operation that would look at what government was actually
doing at the State and local level in Illinois. I know that there were
charges at that time that the forestry department was padded with
city workers who were not working. There were strong denials from
the city of Chicago.

The simple technique of having a camera go out and follow these
crews to see where they were at what time, how they were using State
or city equipment, if it was for their own personal usage, to see the
amount of working time they were putting in-revealed the whole
story once and for all. Someone said a picture is better than a thou-
sand words. There was no disputing the facts that the camera revealed.
Since then, various techniques have been used to simply provide pub-
lic disclosure to put the spotlight on abuses.

We cannot investigate every single thing, but what we can do is
spotcheck enough things so that with the help of the media, who have
been extraordinarily cooperative, we can reveal things that will cause
a cleanup. I think what has actually been done in nursing homes has
been as a result of the exposure that the work of this committee has
given to regulations that were not adequate and regulations that were
not being enforced. So I think that this new effort, carefully planned
ahead of time by the Subcommittee staff under Val Halamandaris'
direction, has proved remarkably successful.

There is no question but that there is a terrific ripoff of the public
purse here. It is engaged in by professions that should be above that.
They have a code of ethics that should be accepted. But the exploiters
have moved in to take advantage of Federal programs in such a way
that I do not see how, Mr. Chairman, it is going to be possible for this
country to even act on national health insurance.

I think that what we are doing is simply demonstrating that we do
not have the capability or the linkage between government and the
private sector that would enable us to move into a program the size
of national health insurance. Only if we correct some of these abuses
can this be anticipated.

We have here a program that should be administered carefully.
The ones we investigated in the clinic setup in Rogers Park that was
revealed on "60 Minutes" last night are in an area just a few blocks
from where I spent my entire childhood.

The neighborhood in Rogers Park is now densely populated by the
elderly. To have these people exploited and the public exploited in
this way is reprehensible.



As our report indicated, in practical terms, it is possible for any
medical testing laboratory, which is so inclined, to bill Medicaid for
a patient that a doctor has never seen, for blood never drawn, for
tests never performed, at a rate exceeding costs of four times-and
twice the prevailing charge for private paying patients-with the
nearly absolute assurance they will not be caught and prosecuted-that
is, until today.

I think we have changed all that. Certainly the State of Illinois
has been moving very aggressively in recent periods, and within recent
weeks. There has been an admission by State officials that this investi-
gation has caused them to perform in a way we expected the States
to be doing all along.

We do not have Federal enforcement agencies out there; we do not
have Federal enforcement officers. We depend on the States to do this,
and it is not just the State of Illinois that has not been doing it, it is
many, many other States.

What we are revealing today is a pattern, not just in Illinois or
peculiar or unique to Illinois, it is a pattern that possibly can be
developed, and has been developed, in many, many other States. The
purpose of these hearings is to alert the country once again that this
particular aspect of the care of elderly patients is going to be in the
spotlight and that these kinds of practices are going to be stamped
out.

Just as I am pleased to report that we are making considerable
progress now in nursing homes and in correcting the abuses in this
area which this subcommittee, under your leadership, Mr. Chairman,
found some time ago, so too, I feel that in-this particular area, the one
revealed in the study released today, we can and will make progress.

We warmly welcome the active participation of the distinguished
Senator from New -Mexico, Senator Domenici. He has gone with our
chairman to see for himself in Chicago some of these abuses, and
can report firsthand. The reports that were made to the Nation last
night are not exaggerated; they are factual accounts of the ripoff
occurring in this particular activity.

STATEMENT BY SENATOR PETE V. DOMENICI

I am pleased to be here this morning as this Subcommittee continues
its hearings concerning fraud and abuse in the Medicare and Medicaid
programs. As we know, Medicare is a Federal health insurance program
for the elderly. Medicaid is a Federal-State program for the poor, aged,
blind, and disabled.

With respect to Medicaid, we should remember that the Federal
Government-provides more than 50 percent of the money and that the
elderly are the program's prime beneficiaries. More than one-third of
Medicaid funds go toward supporting the elderly in nursing homes.

The topic of nursing homes has historically been of great importance
to this Committee. In our hearings in New York City last year, many
of us were shocked by the revelations of fraud and abuse released
through the exercise of our subpena power. We found the following
abuses more or less common practices:

-Making "donations" to political parties and charging them
to Medicaid as "legal fees."



-Charging parking tickets to Madicaid as "travel and enter-
tainment expenses."

-Charging the State for wine and liquor under the heading of
"medical and professional fees."

-Making interest-free loans or gifts to various individuals includ-
ing relatives. Such gifts also included Cadillacs and chauffeur-
driven Rolls Royce automobiles.

-Charging Medicaid for tuition paid to enable family members
or relatives to attend college or law school.

-Withholding patients' account moneys (the $25 a month welfare
patients receive for personal expenses).

-Listing wives as employees of the nursing home when no work
was performed.

I believe our hearings served a valuable purpose in bringing these
facts out into the open. As we know, those hearings have led to a large
number of indictments and more indirectly to expanded nursing home
investigations in other States.

But the examination of subpenaed records in New York also caused
us to begin to look at fraud and abuse by other providers, including
physicians, pharmacists, clinical laboratories, ambulance companies,
factoring companies, and others.

Preliminary investigations by the staff of this Subcommittee have
indicated that fraud and abuse seems to be everywhere. Medicaid in
particular has been a sitting duck. Neither HEW nor the States ap-
parently have been equipped to meet this problem. Until recently,
HEW had less than 10 investigators in its Office of Investigations and
Security for the entire Nation. The majority of the States have neither
audited a single provider for Medicaid fraud nor referred any cases
of fraud to HEW and the Department of Justice for prosecution. In
fact, it is estimated that less than 1 percent of all Medicaid fraud cases
are ever prosecuted.

What I am saying this morning is nothing new to most of the people
in this room. We have heard these stories with growing frequency for
some time. However, all the talking in the world cannot equal the im-
pact of one visit. I recently had the opportunity to visit parts of
Chicago, and what I saw has troubled me greatly.

I saw the proliferation of medical clinics in dilapidated buildings
all over the city of Chicago. Buildings which had once been taverns
and pornography shops now house a more lucrative enterprise. The
fanov signs attract the poor and the elderly with the promise of free
health care. The care may be free to the poor and aged who have Med-
icaid cards, but it is not free to you, and me, and the other taxpayers
of this country. This year we will spend some $15 billion on this kind of
"free care."

I am disturbed by many aspects of this problem. In the first instance,
the owner of a so-called Medicaid mill may be renting space in an
office building. The building itself may be owned by another corpora-
tion in which the clinic operator has an interest. A second possible
problem is that many clinics are owned. not by physicians, but by
private entrepreneurs. There is some evidence that these businessmen
not only share in the profits of the medical practice and that they may
also pressure the physician to order unncessary tests and the like to
increase the clinic's revenue.



Yet another factor that disturbs me is that most of the physicians
working in these clinics are from foreign countries. Many do not have
deep ties to the United States or to any particular city. Many of them
see service in a clinic as a way to make some money in a hurry and re-
turn to their own country. In other cases, the overriding ambition is
to open a Medicaid mill of their very own. I am afraid that many of
these physicians are carrying the mistaken notion that kickbacks and
Medicaid abuses are the norm of medical practice in the United States.
I am sure that many of them do not even know that they are breaking a
law when they request or receive a kickback.

The possibilities for kickbacks in these Medicaid mills are endless.
Generally, one person rents the clinic for, let us say, $300 a month,
and then subleases a tiny part of this space to a pharmacist who pays
him $1,000 a month in rental-and perhaps a kickback on every pre-
scription filled. Similarly, the clinical lab may be paying him $1,000
for 1 month for a closet-sized room. The payment disguised as rent.
This is not a hypothetical example. We visited just such a place last
week.

But there is yet another practice which is even more offensive to
me. This is the practice of "ping-ponging." This describes the pro-
cedure where a welfare recipient will be seen by all the practitioners
in a clinic irrespective of need. Typically, a patient will be seen (or
at the least Medicaid will be billed for such visits) by the general
practitioner, the podiatrist, the dentist, the optometrist and the chiro-
practor-all in one visit, on 1 day.

It is apparent to me that something must be done immediately to
head off the uncontrolled proliferation of these Medicaid mills. After
my visit to Chicago, I can understand why some experts project that
$1 out of every $5 we spend for health care under Medicare and Med-
icaid is ripped off.

Furthermore, I don't think we should stop with efforts to reform
Medicaid mills. I think the problem of factoring companies requires
our immediate attention. A factoring company is a brokerage. Physi-
cians who have large outstanding accounts receivable from Medicaid
can sell their receivables for cash., while the factoring company takes
a cut of about $12 to $24 for collecting them.

Significantly, the factoring companies seem able to receive prompt
payment while physicians, pharmacies, laboratories, and nursing
homes have to wait months, even years in some States, to receive pay-
ment from Medicaid. When you figure an average turnaround time
of 60 days on their money, factoring companies are making anywhere
from 48 percent to 15'" percent interest on their money. Someone has
called factoring legalized loan sharking.

I would also like to mention clinical laboratories. I don't believe I
will ever forget the visit to a tiny lab in the back of one of these Medic-
aid mills. This lab does about $200.000 in business from Medicaid.
You would think with that dollar volume the lab would be buzzing
with technicians. It was, in fact, as quiet as a church. There was a
distinct lack of sophisticated laboratory equipment. It looked like a
rundown high school chemistry lab.

I must say, I would have serious doubts about the quality of the
work performed by the laboratory. I wonder if they billed for the
tests not authorized by physicians as we found with respect to other



labs. I wonder if they are claiming lab tests performed manually
when, in fact, they were subcontracted and performed more cheaply
by machine at some nearby laboratory. I wonder about the full extent
of rebates and kickbacks. Did the lab owner pay them to his sup-
pliers? Did he pay kickbacks to physicians and nursing homes?

I wonder if the laboratory ever uses the "sink test." That consists
of pouring the specimen down the sink and then writing down some
meaningless numbers which are sent to the ordering physician. We
heard of this being done.

I wonder what percentage of the tests in this facility were inaccurate
and what were the consequences to the totally helpless people wait-
ing expectantly for life or death news from the laboratory.

I wonder why neither the State nor HEW was around to check
up on these schemes that I have witnessed. May I suggest at this point,
that perhaps large spending programs involving both the States and
the Federal Government are not ever going to be efficiently adminis-
tered. Too many problems, such as enforcement, fall between the
cracks of bureaucracy. Yes the programs are needed. Perhaps Medic-
aid should be run entirely by the Federal Government. In return, the
Federal Government should relinquish its control over other pro-
grams best handled by the State alone.

I know the Senators here this morning share my concern of this
particular scandal. I think that it is time we knew the answers to
some of these questions.

I think it is time that the Congress stepped in and ended this gold
rush in the area of health care of the poor and aged. As our report says,
it is time to stop the hemorrhage of Federal funds.

I plan to do everything that I can to bring about some improve-
ment in the present sorry state of affairs. I want to see for myself how
Medicare and Medicaid are working at the street level. I invite the
members of this Subcommittee to join me. It appears that we have
much to do and we must begin at once if we are ever to control the
massive and wholesale fraud that feeds upon the public dollar.



60

Appendix 2

Twenty bills, chosen at random, presented for payment by D. J.
Medical Laboratory in Chicago, Ill., purportedly on behalf of
Dr. R. Bascon, 4809 West Madison. In 12 of the 20 cases, the
physician his no record of seeing the patient. The aggregate
total paid by Medicaid for these 20 bills was $885. According
to Dr. Bascon's records, only $119 of this amount was actually
ordered by him. Following each individual bill is a caption with
specific details.
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1 t Appear ;,.oe.

First visit to doctor was February 17, 1975.
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( STATEMENT OF SERVICED RENDS
INDEPENODENIT LABORATORY

I5115V7

16. Nm.. . SA1,7. .5I.lodn ~hob.yld.AS.0. P,-md- 0 13TOTAL

Ctstr. i Cod.) PanS. Typ. . St-mp 14-8250 CHARGE ;73 6~
- . PtiS Tye t..' .a __n

D mtor r7OET

P. 0. Box 794 4809 w. ?AADisoN CHARGE IS

Sk-ke, 11. 60076 .CHGO. ILL..

It. DIAGNOSIS 0, CONDITION. ZRL!,l ang..t A tQta ar .il
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t5 aeltpt ndit ~At Raynei on bitay PCR* i i~ I hte d.o SR .epcabrnr . - %mee~ay to dictio hjy the et RI e;... 't,
niadto'iitdit.nnenTI L I O , tl Sen-lly Ate an ntiibIita i tad aYn CImet 3lamad t. the At.e Aa-rc .ay ,t..

sidedtirottt u at ,I. tonpanc IT TIT Vt Atth l R t. c W S 554s tht. 'ldiin at etegrn.R S ta. IS.tRhilit'n n
Sa ytviie Reteinico.!

Srmd- Pnmm' Is mad fNo'e F'n a I. . isn r S

111, FOR GP aF1iELD0 OFI ICE SE ONLY -NOt se~. tfi.i.

I tAp...d I ISlit Ap~~. DO..LtGI.:

OPA 31i iR-11-73I

No such tests requested. No visit to doctor in March 1975.
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F]Other tOSevtlpt

1t. eer CERTIICA IO
Tist. is to cerit t:Iret% m hov redre -. IiA. oic. £rde -ede tre fer t l th~ ad t14.e 111-in l ab o v I is true. 2-coAt ad WWIets e.Ot pseit
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No such tests requested. No visit to doctor in February 1975.
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itat Dys-t-O.1c PWb'i Aid

1O. Nae- & Address of Independen Laboratoy (No. & S., 17. Proider # 1 HARGE
C I, Street, tip Code) Pait, Type or Sap Prit, TypeorSap4
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D. J. MEIDICAL LA -ORATORY - //
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ice criorn of serine

n!~ZZ.~ZZRyipSRJ'tO nATO cfsE

22 c -. 3 1 SPI rLD OFFCEnSE NLY -o Ncr Wnt. I- nraB-r

Syscuat App-orra -i1i t.i,.d en Pr...d.r. Ced,Isi -

Arpamed I ) Not Appod BYt - o

DPA ass R--73)

Only three tests requested. No blood drawn.
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DPA JlI IR-0-73)

Only sedimentation rate and sickle cell test requested.
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Only routine urinalysis requested. No blood drawn.
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No such tests requested. Throat culture only requested.
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Only three tests ordered. No blood drawn.
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First visit to doctor March 6, 1975.
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No such tests requested. Throat culture only requested.
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1 ll1is O.daed *I Pubuc Aid
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F. -SP O0L No8ri
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Tes. t not r e .Noist tio idttoc t. toi.n 1 atich 1975 t.
viod.0jttld~tudt ILE Aldof at $6d . etltfe

t
hff iwi d 0 th t clt tiv oye diO13pynt.clfda Mye Sta itex0 t30..

ttit j.3~ I~tno3e~j. Aith TILE Vt1 . C ivil thS d~tV .1164 1ic - tot dltottelinhMd ai the V.-!atc.c, ..3fltth 033

it..u .. "Od2 NftR PO3EJ Ali~ca

Tests not requested. No visit to doctor in March 1975.
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o.5 -0 dA~1AfOA d&

IIITOTAL
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0P.O. Box 794 .AS O / ft ET
Skokie, Ill. 60075 e H / /4950A/ CHARGE 3
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ClIty S"~..'. Zby Coda) Plo-, Ttp or SIooe . ,i /9'i 1, Ritq

D. I. MEOICAL LABORATORY IS. fo. dd 4.N i~Pb.Ie
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Skt~kie, UrmodS. 60076 Wtf aj CHARGEe

OACIomsI or CONDITION, I ~~gAeeo, . coi o.Pcl~

I. ~ Til I S.- aesady

If. CZATIFICATIO06

t Il 01. silt III- p11 t.AYft' t tce tayi Ii . d'llltdS. -tleas Ity 1.1 d "'iflly I M.'". hIf t U I fa
a~dd 1 ldladtifSEdoTITE IX l~b 111. leti~lyAllol 99ftatsi lf~l.f I~t dflg we yw tnas la is l b1.. gty ay 92

atE P-1 llly 95.90 iimliltl Iis TITLE VI of lb. CMivi~ f I I996 .1 Stat f Olaatil aon. lS Mrls . 11.5 1111 lllaf

el-F1SF ,0tA OFFICE USE OPItY -0. - 11 fol 71,1i ol.

4-ola AnowI - If R-11-4 1-d faPa-daI. Cdl'.......-...-....

I lAippos- I f owl Ap,iww.d 8, t.

DHA f3 I 8-7)

Only three tests ordered. No blood drawn.



Appendix 3

COMPARISON OF THE HIGHEST PAID LABORATORIES IN
ILLINOIS IN TERMS OF MEDICAID REIMBURSEMENT

BILLS PAID DURING CALENDAR YEAR 1974

County Name AMA No. Charges Payments

Total ----------------------------------------------- 8,311,587 6,498,493

200 Chicago Medical Laboratory---------es---------------- LAB0148227 $620,137 $515, 067
200 General Medical Laboratory----------------------------- LAB0148243 611,502 451,249
200 Division Medical Laboratory -------------Ic -------------- LAB0148185 468,731 412,663
200 Naes Medical Laboratory.-------- ------------------ LAB148204 413,764 344, 5
200 Gerso Clinical Laboratories------------------------------- LAB0148212 443,204 331,392
200 Westlawn Medical Laboratories---------------------- LAB0148240 350,457 289,415
200 United Medical Laboratories -------------------------- LAB0148001 317,916 282,529
200 Gidgelood Medical Laboratories-----.--------------------- LAB0148254 390 024 253, 051
200 Parke DeWatt Laboratories---------------------------- LAB0148155 307, 316 231,673
200 Tenon Clinical Laboratories---------- --------------- LAB0148246 313, 290 233 359
200 . & S. Medical Laboratories Inc L---------------------- LAB0148156 256,723 215, 338
200 Greenview Clinical Laboratories------------------------ LAB0148239 213,197 188,233
200 WesSern Medical Laboratories, Inc -------------------- SLAB148236 244,329 186,098
200 Antillas Medical Laboratory---------------------------1LAB0148208 253,:600 183, 588
200 Mediscrees Corp---LAB148219 173, 090 166,393
200 Aarbo S. Cato, M.D3 --------------- LAB148077 183,949 1 61
200 Garco Medical and X-Ray Laboratories------------------- LAB0148221 191, 456 145, 837
200 Garfield Medical Laboratory--------------------------- LAB0148209 204, 680 136, 738
200 Interoational Clinical Laboratory-.---------------------- LAB0148225 171, 914 131, 106
200 Laboratory Associates ------------------------------- LAB0148191 160, 743 128, 443

STATE OF ILLINOIS ANNUAL PAYMENTS TO LABS

Fiscal year-

Name of laboratory 1973 1974 1975 1976 1

Aztec Medical Laboratories -------------------
Chicago Medical Laboratory-----------------------
D. i. Medical Laboratory ----------------------
Division Medical Laboratory --------Lt --------------
E. B. Laboratory Service -------------------------
Fonaro Clinical Laboratory --------------------
Garco Medical & X-Ray Laboratory -----------------
Garfield Medical Laboratory.--...-------------------
General Medical Laboratory, Ltd -------------------
International Clisical Laboratory-------------------
Monticella Medical Laboratory---------------------
Norven Medical Laboratory --------------------
Ridgeland Medical Laboratory.------.-----------------
West Lawn Medical Laboratory-----------------------

0 0 $70, 330.00 $14, 553.00
$168,954.88 $304,168.31 742,645.41 210,806.06

0 0 0 381,662.00
217,885.86 492,758,48 628,331.67 344 080.59

9,153.09 50,501b. 00 115,803.00 32, 329.98
0 0 270,944.00 68,623.00

108,796.00 150,487.50 148, 113. 12 32,933.66
141, 671.96 159, 894.60 135,397.30 29,682.00

0 369, 175.60 582,635.77 284, 445.31
174,243.97 232,923.93 47,230.70 175. 50

0 48, 755.00 133 820.50 2,039.00
175,241.50 206,972.50 337 560.98 67,966.54

0 100,736.68 316,727.97 86,317.95
0 144,986.75 521, 400.28 3,960.50

I Through November 4, 1975; in other words, 4 months into fiscal year 1976.

(80)

0


