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The Meaning of Being
Part of the “Corps” 

Brigadier Geneml Richurd J.  Bednur 
Judge Advocate, USARELIRand SeventhAmy 

Our Army is now seriously embarked on the im
portant program to develop a regimental system. 
The goals of this new systemallrelate to improved
readinessand cohesion. A US.Army Regimental 
System, it is believed, will foster a sense of belong
ing, promote loyalty and dedication, perpetuate 
heritage and tradition, and improve espirit de 
wrps. 

It is my thought that the U.S.Army Judge Ad
vocate General’s Corps is an organization within 
the Army which already pursues these goals with 
great success, and has done 80 a~ a tradition.It is 
the very belonging to the Corps which promotes 
the same personal qualities and builds those at
tributes sought in the establishment of the regi
mental system. 

Judge Advocates are not merely officerhwyem 
distributedthroughout the Army to fdauthorized 
positions. Of course, they belong to units and com
mands and serve those organizationa in the per
formance of their professional duties. But much 
more than that, they also belong to the Judge Ad
vocate General‘s Corps, a proud organization with 
roots older than the nation itself; an organization 
that bindsall judge advocates together in a special 
way because they do belong tothe “Corps.” 

The evidence of this special relationship which 
holds judge advocates together is strong. AU judge 
advocates share the concurrent commitment to 
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two honored professions-arms and the law. "hey 
are tied together by the same code of professional 
responsibility. They have their own JAG School, 
by which all were molded during the transition 
from civilian to military life and which m e s  as a 
continuing wellspring of dodrine and learning. 
h d g e  advocates all understand the same special 
language they use in their work; there is no defini
tion of terms needed for one judge advocate to 
C O L T l I l l ~ C &  effedively with another. Judge ad
vocates also are free to communicate with one an
other in the "technical channel."A judge advocate 
of one command may communicate directly with a 
judge advocate of an adjacent or superior com
mand Or even with The Judge Advocate General' 
Hence, no member of the Corps, from the newest 
to the one located in the most remote location ever 
need feel alone and without help in the prepara
tion of his legal advice. But perhaps the m&t uni

fying factor of all is that the Corps has its own 

head-The Judge Advocate General of the Ar- I 


my-who holds responsibilityfor assignmentof all 

personnel and for the professional direction of the 

entire Corps.Through his policies, directives, ad

vim and personal visits,The Judge Advocate Gen

eral provides a bond to the Corps,which gives it 

that unique sense of direction,commitment, tradi- I 


tion,and esprit by which it is recognized. I 


a judge advocate develop and matures in the 
Corps, his feeling of this very special enae of be 
longing and his appreciationof the cohesiveness of 
his Corps grows and expands. Being a member of 
the Corps promotes professionalism, builds aelf
confidence, and f- trust in fellow judge advo
cates. This is the meaning of being part of the 
"Corps." 


Children Can Be Witnesses, Too: A Discussion of the Preparation and Utilization 
of Child-Witnessesin Courts-Martial* 

Captain JeffC. W d  

Office of the Staff Judge Advocate 

5th Infantry Division (Mechanized)


Fort Polk, Louisiana 
Introduction 


A recent article appearing in this publication, a 
fellow judge advocate noted that most military 
trials won Or lost On the testimolly O f  witnesses 
'Masculine and feminine pronouns appearing in this article re
fer toboth genders ualegsthe context indicatesanother use. 
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cate General'e School.Articlea represent the opiniom of the 
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rather than novel or narrow questions of law or 
the arguments of counsel.' Witnesses are, there 
fore, the most important tools available tothe trial 

I-, Prepcrring mtms8a for %A MetMohgy for 
New Judge Advocates, The A m y  lawyer, July 1082, at 1, 
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judge advocate. Children are often in a position to 
seepeople, things,and events which are never witr 
nessed by adults. Because of their tendency to 
wander, children sometimes find themselves in 
places where they observe crimes being committed 
or, worse yet, have crimes perpetrated against 
them. Consequently,a child may be the primary, if 
not the only, witness available to the prosecution 
in a subsequent courtimartial of the offender. Un
der these circumstances,the prosecutingjudge ad
vocate will find it necessary to determine whether 
a child's testimony will enhance or stay the cause 
of justice.* 

As Art W e t t e r  has demonstrated on numer
ous occasions, children have a propensity to act 
and speak in a sometimes unexpected manner. 
Therefore, the child witness must be treated with 
great care and consideration. It is the purpose of 
this article to discuss various matters concerning 
the potential utilization of child witnesses. 

Legal Background 

In Ehgland, as early as 1778, the courts recog
nized that children could be competent witnesses 
in criminal trials.' In 1895, the United States Su
preme Court held in Wheeler u. United States' 
that a five-and-onehalf year old infant was compe
tent to testify in a murder trial. In so &'g the 
court stated that 

the boy was not by reason of his youth, as a 
matter of law, absolutely disqualified as a 
witness . ..While no one would think of call

'See Wheeler v. United States, 159 US.523,626(1895). 

'Rex v. Brasier, 1 Leach 199,168 Eng. Rep. 202 (1779).The 
court, in consideringthe admissibility of an infant's testimony, 
Btated. 

mfanta,  though under [the] age of seven yeam, n a y  be 
sworn in a criminal prosecution, provided such infant 
appears, on strict examhation by the Court,to possessa 
aufficient knowledge of the nature and consequences of 
an oath..  .but their admissibility depends upon the 
mnse and rewon they entertain of the danger and im
priety of fabehood, which is to be collected from their 
answers to questiona propounded to them by the court 
[and]if they are found incompetent to take an oath, their 
testimony cannot be received . .. . 

Id. at 203,168Eng.Rep. at 206. 

'169 U.S. 623 (1895). 
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ing as a witness an infant only two or three 
years old, there is no precise age which deter
mines the question of competency. This d e  
pends upon the capacity and intelligence of 
the child, his appreciation of the difference 
between truth and falsehood,as well aa of his 
duty to tell the former. The decision of this 
question rests primarily with the trial judge, 
who sees the proposed witness, notices his 
manner, his apparent possession or lack of 
intelligence,and may resort to any examina
tion which will tend to disclose his capacity 
and intelligence,aa well as his understanding 
of the obligations of an oath. As many of 
these matters cannot be photographed into 
the record, the decision of the trial judge will 
not be disturbed on review, unless from that 
which i s  preserved it is clear that it was err@ 
neous . . 

The rule enunciated by the court in Wheeler was 
followed by most states for a long period of time 
thereafter and has been d i e d  in various stat
utes." In some jurisdictions, certain age require 
ments regarding the competency of child witness
es were strictly delineated.' In military practice, 
prior to the adoption of the Military Rules of Evi
dence: Paragraph 148a of the Manual for courts-
Martial provided: 

OId. at 624-25. 

'Inasmuch aa a listing of state statuteswould be of little value, 
this discussion will consider statutes only to the extent that 
they are reflected in reported cases and no attempt will be 
made to present the current statutory law of any juriediction. 
See e.g. State v. Pace. 301 So. 2d 323 (La. 1974);York v. York, 
280 S.W.2d 653 (Ky. App. 1972); Bradburn v. Peacock, 135 
Col. App. 2d 161,286P.2d 972 (1955). 

'A number of state etatutes provide: "The following persons 
ehall be incompetent to testify.. .children under 10 yeam of 
age who appear incapable of receiving just i m p ~ ~ ~ i o n sof the 
facta respecting which they are examined or of relatiug them 
truly."See, e.g., West v. Sinclaii R e f h g  Co.,90F. Supp. 307 
(W.D. Mo. 1950); Davk v. Weber, 93 Ariz. 312,380 P.2d 608 
(1963); Litzkuhn v. Clark,85 Ariz. 355, 339 P.2d 389 (1959);
Statev. Withrow, 142 W. Va. 522,96 S.E.2d913 (1967); State 
v. Michaels, 37 W. Va. 665,16 S.E. 803 (1893);Geist v. Free
burg, 494 P.2d 126 (&lo. App. 1972); Pollard v. Decker, 364 
S.W.2d308 (Mo. App. 1962). 

'"he Military Rules of Evidence became effective on 1 Septem
ber 1980. 
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A person of fourteen or more years of age is 
presumed to be generally competent to be a 
witness. If, upon an allegation of incompe
tency with respect to such person,it does not 
appear by clear and convincing evidence that 
a specific ground of incapacity exists, the 
person should be allowed to testify.' 

Consistent with Wheeler, paragraph 148b re
quired, among other factors as a prerequisite to 
being permitted to testify, that an individual 
know the difference between truth and falsehood 
and understand the moral importance of telling 
the truth. By applying the provisions of paragraph 
148, military courts have considered children of 
the ages of eleven," ten,laseven,18and 

to be competent witnesses. Such testimony 
has been admitted in cases ranging from assault,16 
to rape,le 6Od0my1' and indecent acts or liberties 

'Manual for Courts-Martial, United States,1969 (Rev. ed.), 
para. 148a. 

'Wnited States v. Slozee. 1 C.M.A. 47. 1 C.M.R. 47 (1951); 
United States v. Shade, 18 C.M.R. 636 (A.B.R.1954);United 
States v. Borrowman, 1 C.M.R.290(A.B.R.),petitiondenied,2 
C.M.R.177(C.M.A.1952). 

"United States v. Long, 6 C.M.A. 45, 6 C.M.R. 45 (1952); 
United Statesv. Marshall, 6 C.M.R.450(A.B.R.1951),aff'd, 6 
C.M.A.64,6 C.M.R.64 (1952). 

"United States v. Hunter, 2 C.M.A. 37, 6 C.M.R. 37 (1952); 
United Statesv. Davis, 29 C.M.R.798 (A.F.B.R.1960);United 
Statesv. Marehall, 6 C.M.R.450 (A.B.R.1951).afj'd, 6 C.M.A. 
84,6C.M.R.64 (1952). 

"United States v. Storms,4 M.J. 624 (A.C.M.R.),petition de
nied, 6 M.J.268 (C.M.A. 1977); United Statesv. Dorsett, 14 
C.M.R.476 (N.B.R.1953); United Statesv. Jennings, 2 C.M.R. 
324 (A.B.R.1952). 

''United Statesv. Nelson,39 C.M.R.947 (A.F.B.R.1968). 

L'Id.;UnitedStatesv. Jenninge,2C.M.R.324(A.B.R.1952). 

"United States v. Long, 6 C.M.A. 46, 6 C.M.R. 46 (1952); 
United States v. Hunter, 2 C.M.A. 37. 6 C.M.R. 37 (1952); 
United States v. Slozes, 1 C.M.A. 47, 1 C.M.R. 47 (1951); 
United Statesv. Lawrence, 1 C.M.R. 248 CA.B.R.),petition de
nied, l C.M.A.98, l C.M.R.98(1951). 

''United States v. Lohr,43 C.M.R. 1017 (A.F.C.M.R.1970); 
United States v. Borrowman,1 C.M.R. 290 (A.B.R.),petition 
denied.2C.M.A.177,2C.M.R.177(1952). 

with a minor.I8In other cases, military courts have 
held that children of similar tender years were not 
competent to testify." However, in such cases, the 
determination of competency of lack thereof was 
made on the basis of intelligence or the ability to 
truthfully relate the facts, rather than age.'0 

Although many statutes and courts have estab 
lished a minimum age at which a child could be 
presumed competent to testify," the Federal Rules 
of Evidence'*and its mirror-imagedmilitarycoun
terpart= provide for the contrary. Rule 601 of the 
Military Rules of Evidence allows that ''[elvery 
person is competent to be a witness except as 
otherwise provided in these rules."" At first 
glance, it appears that the rule effectively abolish-

Wnited Statesv. Storma, 4 M.J. 624 (A.C.M.R.1977); United 
States v. Chambers; 41 C.M.R.1023 (A.F.C.M.R.1970);United 
States v. Davis, 29 C.M.R.798 (A.F.B.R.1960);United States 
v.Stevena, 13C.M.R.220(AaB.R.1953). 

'*See e.g., United States v. Baranowski, 26 C.M.R.-&E, 640 
(A.B.R.1958),wherein the court held that, under the circum
stances, the testimony of a five year old witness"fell far short" 
of that held by the Qurt of MilitaryAppeals to be competent. 
See genemUy United Statesv. weon, 10 C.M.R. 663 (N.B.R. 
1953), wherein the court held that it was error to admit the 
deposition of a child who was almost six yeare old at the time it 
was taken because the court did not have an opportunity to 
judge her intelligenceand understanding. 

Wnited Statesv. v m n ,  10 C.M.R.663 (N.B.R.1953). 

Wespite the fact there is no epecjfic age at or under which a 
child was absolutely excluded as a witness and over which he is 
or may be competent, many courts, based upon the witnesses' 
intelligence, ability to understand an oath and to recollect and 

- P  

communicate,excluded the testimony of children of very ten
der years. See e.g., Wheeler v. United States,169 U.S. 623,624 
(1895). wherein the Court noted that "no one would think of 
calling BB a witness an iufant only two or three y v old." See 
also Stowers v. Carp. 29 Ill. App. 2d 52, 172 N.E.2d 370 
(1961).In State v. Pace, 301 So. 2d 323, 325 (La. 1974), the 
court stated that yubderstauding and not age, mustdetermine 
whether any person tendered as a witness hall be mom; but 
no child less than twelve years of age EM,over the objection 
[of either party]be sworn as a witness,until the court is satis
fied, after examination, that euch child has sufficient under
standing to be a witness." 

"Fed. R. Evid. 601. 

"Mil. R. Evid. 601. 

lVd. 
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es,among other factors,= age as a ground for de
claring a person incompetent as a witness.lEWith 
its reference to matters aotherwise provided in 
these rules," Rule 601 clearly establishes that any 
person will be competent to testify as an ordinary 
witness in a courts-martialunless he refuses to de
clare that he will testify truthfully," is  the presid
ing military judge," or is a member of the COW 
martial panel hearing the case.= 

~ 

'sBy declaringthat every person is competent to teatify Mil. R. 
Evid. 601 clearly abolishes age, mental capacity, religious be 
liefs, conviction of crime and connectionwith the litigation aa a 
party or interest person aa a basis for excludingtestimony.See, 
United States v. Urbina, 14 M.S.962, 966 (A.C.M.R.1982);
H.R.Rep. No. 93-660,93rdCong., 2d Gess. (1974),reprinted in 
1974 U.S. Code Cong.& Ad. News 7076, 7083. See S. Saltz
burg, L. schinasi, & D. Schlueter, Military Rules of Evidence 
Manual 271-73 (1981) bereinafter cited aa Saltzburg and 
Schinasi]. 

'BPureuantto Mil. R. Evid. 601, the military trial judge does 
not appear to have the discretion to exclude testimony on 
grounds of competency unless the testimony is incompetent 
under Mil. R. Evid. 603,606, or 606. Saltzburg and Schinasi. 
supm note 25, a t  273. See e.g., United States v. Fowler, 605 
F.2d 181 (6th Cir 1979).See aleo, S. Saltzburg & K. Redden, 
Federal Rules of Evidence Manual 298 (3d ed. 1982)[hereinaf
ter cited aaSaltzburgandRedden]. 

W.R. Evid. 603 provides: 'Before Wtifyingevery witness 
shall be required to declare that the witness will testify truth
fully, by oath or affkmation administered in a form calculated 
to awaken the witness's conscience and imprees the witness's 
mind with the duty to do 80." See United States v. Men, 13 
M.J. 697 (A.F.C.M.R.),petitiondenied, 14 M.J. 174 (C.M.A. 
1982). 

As written, Mil. R. Evid. 603 permita children to satisfy the 
basic criterion of being morn prior to testifying. As discussed 
above, the child witness must appear believeable and trustr 
worthy in all aspects of his testimony. Therefore, the oath ad
ministered to a child witness should include simple words 
which he CBI~easily understand. The wording of the adminis
tered oath should also demonstrate that the child is aware of 
and appreciates the significance of what he is doing. The fol
lowing ie an example of an oath administered to a child witness: 

Do you awear or promise God that the answers you will 
give to the questions asked of you here today willbe the 
truth and nothing but the truth? 

R. Evid. 6Wa) io pertinent part provides: 'The military 
judge preaiding at the court.martial may not testify in that 
court-martialas a wibess . . .."Seeale0 Fed.R.Ed.606. 

-Mil. R.E d .  606(a) in pertiuent part provides: 'A member of 
the courbmartial may not testify as a witness before the other 
members in the trial of the case in which the member is 
sitting .. .? 

Inasmuch as Rule 601 eliminates the artificial 
grounds for disqualifying a witness as incompe
tent, it appears that the traditional preliminary 
examination into competencyD is no longer re
quired.al However, numerous reasons operate in 
favor of a "quasicompetency examination" when 
dealing with child witnesses. The trial judge re
tains the broad general discretion to control the 
course and conduct of the proceedingsa2and to rule 
on the qualifications of witnessesasas well as mat
tersor questions of rele~ancy.~' 

Because competency is often defined as the 
minimum standard of credibility necessary to per
mit any reasonable person to put any credence in a 

"hen  used in thk context the term "compete& refers to 
the general qualities which every witnessmust posseas in order 
to testify. The traditional preliminary nlnminntion into com
petency was designed to ascertainwhether a given witness had 
the capacity to understand the difference between truth and 
falsehood emd appreciate the moral importmce of telling the 
truth, and was intelligent enough to obaerve, recollect and d e  
acr i i  with reasonableaccuracy the facta involved. 

"In United Statesv. Roach, 690 F.2d 181,186 (5th Cir. 1979), 
the court stated"there seems uo longer to be any occaeiom for 
judicdly-ordered ...competencyhearings of witnesses-none, 
at least, on the theory that a prelimbuy determinationof mm
petency must be made by the [trial] court." See oleo United 
States v. Martino, 648 F.2d 367,384 (6th Cir. 1981), wherein 
the court noted that a witness' mental state during a period 
about which he or she proposes to testify is a matter affecting 
credibility and therefore is a matter for jury determinationand 
not germaneto his or her competencyto testify. 

"Mil. R.Evid. 611. 

laDespDespitethe fact the court panel potentially has the responsi
bility to determine the weight and credibility which may be a.+ 
signed to the testimony of a witness. the question of whether 
any w i tnw  is qualified to testify in the f i t  instance,is a quea
tion for the presiding military judge. Mil. R. Ed.601; United 
Statesv. Allen, 13 M.J. 697 (A.F.C.M.R.),petitiondenied, 14 
M.J.174 (C.M.A.1982). 

"Mil. R. Evid. 401 defies  relevant evidence as that Yhaving 
any tendency to make the existence of any fact that ie of come 
quence to the determination of the action more.. .or leas 
probable than it would be without the evidence." Mil. R. Evid. 
403 permita the military trial judge to exclude relevant evi
dence "if ita probative value is substantially outweighed by the 
danger of unfair prejudice, confusion of the hues ,  or mislead
ing the members, or by considerations of undue delay, waste of 
time, or needless presentation of cumulative evidence." 



DAPam 27-60-123 
6 

witness's testimonpeand further includesthe gen
eral qualities which every witness must possess in 
order to be allowed to testify, the court i s  obli
gated to insure that the witness is, at minimw, 
competent on matters which form the basis of his 
or her testimony?BConsequently, the court will, in 
making this determination, be deciding the compe
tency of the child witness. Some may deem it more 
appropriate to say that the trial judge will, under 
these circumstances, be deciding minimum credi
bility rather than competency.a' However, matters 
of terminology notwithstanding, the military 
judge has the power to exclude a witness's testi
mony on the ground that it is not relevant or that 
no one could reasonably believe the witness had 
the ability to observe and remember the events in 
question and to later recall and communicate per
tinent facta concerning those evenka8The tradi
tional voir dire examination provides a mechanism 
which may aid the court in making this determina
tion. 

Although Rule 601 initially appears to compel 
the admissibilityof the testimony of any child witr 
ness, one must realize that the court can exercise 
its authority to exclude the testimony of extreme 
ly youthful witnesses.'@Although some young chil
dren have the potential to be independent reliable 

'"See United States v. Banks,520 F.2d 627, 630 (7th Cir. 
1976); United States a rel. Lemon v. Pate, 427 F.2d 1010 (7th 
Cir. 1970); United States v. Callahan, 442 F. Supp. 1213 @. 
Minn. 1978), reu'd on other grounds, 696 F.2d 769 (8th Cir. 
1979). 

genemlly United Statesv. Harris, 642 F.2d 1283,1303 
(7th Cir. 1976);United Statesv. Killian, 624 F.2d 1268,1276 
(5th Cir. 1976), cert. denied, 425 US. 935 (1976).See also 
United S t a b  ez rel. Lemon v.Pate, supm note 34. 

"United Statesv. Strahl,590 F.2d 10,12 (let C i .  1978),cert. 
denied, 440 U.S. 918 (1979); United States tr. Jackmn, 676 
F.2d46 (6thCir. 1978). 

"See United States v. Strahl, 690 F.2d 10 (let Cir. 1978),cert. 
denied, 440 U.S. 918 (1979); United States v. Raineri, 91 
F.R.D.169 (W.D. Wis. 1980) (thecourt stated that a trial judge 
in his discretion could conduct a hearing where the presump 
tion of competency could be rebutted); United States v. Nar
ciso, 446 F. Supp.252 (E.D. Mich. 1977). 

"As discussedabove, the military judge may exclude testimony 
under Mil. R. Evid. 401 because it is not relevant or would 
otherwise be cumulative or cause an u n n w  delay in the 
proceedings. See Saltzburg and Schinasi supm note 26, at 
176-80. 

t 
witnesses, it is absurd to expect that quality in 
every child. It is an unfortunate fact of life and le
gal practice that some children act asmere tapere 
corders, preserving and regurgitating the S t a t e  
ments of others. It is under these circumstances 
that the usefulnessof the now seemingly outdated 
"voir dire" examinationis again realized, m e  skill
ful trial attorney will utilize such an examination 
not only to establish the credibility of the child 
witness, but also to put the child a t  ease. An effec
tive utilization of such an examination will also set 
the stage for the ready acceptance of, and belief in, 
the child's testimony. 

In recent yeam there has been considerable dis
cussion among legal scholars as to whether the 
voir dire examination of a potential witness should 
be conducted by the proponent attorney or the 
trial court.41With the advent of Rule 601, as indi
cated above, the emphasis in the examination has 
shifted from competency to credibility. Given the 
multiple purposes and beneficial resulta which 1 may be produced by such an examination,it is rec- ' ommended that, to the extent possible, it be con
ducted by the proponent attorney. Even when con
ducted by the proponent attorney, however, the 
determination as to whether the courbnembers 
will be present during the inquiry rests in the 
sound discretion of the militaryjudge." It is there
fore incumbent upon the proponent attorney, asa 
threshold matter, toconvince the military judge of 
the importance to the factfiiding process of the 
establishment of the minimal level of credibilityor 

%e term'credibility" normallyrefers to that quality in E wiG 

neea which renders hie testimony worthy of belief. The objee 

tive of Mil. R. Evid. 601 h tnprovide the trier of fact with the 

greateet amount of reliable evidence posaible. with the expects

tion that they can decide the,appropriateweight to be given to 1 


Iit. Therefore, Rule 601 anticipate6 that those attributes p m  

viously relid upon to raise issues of competencywill now be 

coneidered in determining the weight to be given to the testi

mony of an imperfect witness. See Saltzburg and S c W ,  

supm note 25, at 272. 


"See. e.g., Goldstein,The Child Witness, in TheRialLawyer's 

Guide 427-43 (1969);Lubin, The Voir Dire Ezamirrcrtion, in the 

RialLawyer's Guide 485-98 (1957); Stafford, The Child aa a 

Witness, 37 Wash. L.Rev. 302 (1962). 7 


'=SeeMil.R. Evid. 104; Saltzburg and schinaei,supm note 26, 

at 24. 




DA Pam 27-60- 123 
7 

competency of the child witness48in the presence 
of those with whom the ultimate decisions rest. 

Interviewing and Preparing the Child Witness 

The interview, a tool common to many profes
sions, is one of the most important investigative 
techniques available to the legal profession. In 
general, interviews are the most accurate and di
rectmethods utilizedto gather facts and ascertain 
the truth." A good interview represents a verbal 
and nonverbal interaction between two or more 
people working toward a common goal. It is this 
purposeful nature which distinguishes an inter
view from an ordinary con~ersation.'~Because the 
process of interviewing is an art, rather than an 
exact science, a good interviewer should be able to 
accept and understand individual differences in 
human development, heredity, background, expe
riences and attitude.'O To a significant degree, the 
success of an interview is dependent upon the in
terviewer's understanding of thesetraitswhich af
fect the intewiewee's ability t~ give information 
freely. A genuinely thorough appreciation of these 
traitswill convince the interviewee that he is im
portantand needed." 

An attorney must, during the interview, endeav
or to obtain all of the pertinent facts. This quest 
for information, however, should be pursued in a 
patient and tolerant manner. The need for pa
tience is especially important when interviewing 
the child witness. The interview must be used to 
educate the child witness, who will, in turn, in
form the attorney. The interview will also prepare 
the child for a potentially new and traumatic expe
rience. 

The process of interviewing a child witness is re
plete with obstacles.Because of their tender years, 
children are easily led and influenced. For ex

*See text accompanyingnotes36-38 & notes 36-38 eupm. 

Johnson, Interviewing the Complaining Witness, in The 
Prosecutor's Deskbook 19-21 (2d ed. 1977) [hereinaftercited as 
Johnson]. 

4eA.Fenlason, G. Ferguson, & C. AbrahamsoP1, Essentials in 
Interviewing3,61(1962 rev. ed.)[hereinaftercited 88 Fenlason 
and Ferguson]. 

4aJohason,supmnote 44, at 20. 

4 ~ ~ n a n d F e r g u s o n , s u p m n o t e 4 5 , a t 4 ,61. 

ample, a child's recollection may be the target of 
parental interference which w d  make the search 
for the unadulterated facta diffucult. Because of 
these potential influences, an attorney must pay 
close attention to the ethical obligation not to cre
ate or use perjured or misrepresented testimo~y.'~ 

It is elementary that an attorney's witnesses are 
his best tools. Consequently, witnesses should be 
treated with extreme care and consideration. This 
is especially true of the child witness who must be 
made to believe that the proponent attorney is his 
friend and protector. This relationship must be 
conceived and nurtured during the initial pretrial 
interviews. Because children are usually quick to 
detect or sense hypocrisy, one must be honest, 
careful, and tolerant while attempting to establish 
a mutually beneficial relationship with a child wit
ness.40 

In many instances the child witness will per
ceive the interviewing attorney as nothing more 
than another adult. Therefore, as in any encounter 
between the two, the adult should not force the r e  
lationship upon the child. The interviewing attor
ney should enmurage the child to come to him and 
at his own pace relate the information he possess
es. 

It has been often said that everything has a be
ginning, a middle, and an ending. These three 
seemingly simple elements generally describe the 
structurew which should be applied to an inter
view with a child witness. Although some degree 
of structure is necessary to give the interview 
form and content, it is  not necessary that it be 
overly rigid or totally inflexible. 

At the beginning of the interview the attorney 
should introduce himself and his role to the child 
witness. This introduction should be accomplished 
in a manner which is easily understood by the 
child. At all costs one must avoid the perception of 
being just another authoritative figure. In the 

"See Model Code of Professional Responsibility DR 
7- 102(A)(4),(6x1979). 

"See Fzanagan & Shaw,The "Special" Witness, in The Trial 
Lawyer's Guide 329,331-42 (1962). 

TLIthiscontext the tern "structure" meam an organizational 
pattern. See genemUy Fenlason and Ferguon, supm note 46, 
at 131. 
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presence of authoritarians, children often become 
polite but noncommittal-an undesireable quality 
in a witness. The first remarks made to a child wit
ness should be honest and capable of relaxing him. 
Although the child should be engaged in a "getrac
quainted" conversation, he should not be treated 
as a small, unintelligent individual who does not 
understand the significance of the interview. The 
overall content of this initial conversation should 
not be "aimless, small talk." The child should be 
approached on his level and engaged in a convers
ation directed toward giving him a frank and un
derstandable explanation of the purpose of the in
terview. 

Once satisfied that the child witness under
stands the nature of the interview and is relaxed 
and willing to relate information about himself 
and the matter at hand, the attorney should allow 
the interview to progress to the middle stages. At 
this point the attorney should strive to obtain in
formation about the child. Inasmuch as Rule 601 
has transformed question of competency into a 
question of credibility, impeachment rather than 
exclusion will be relied upon to combat adverse 
testimony. Therefore, the attorney must, during 
the middle stage of the interview, acquire infor
mation which will best foster the effective presen
tation and acceptance of the child's testimony. Jn 
short, the attorney must acquire information 
which will demonstrate that the child witness has 
the ability to distinguish the difference between 
truth and falsehood and understand the moral im
portance of telling the truth, and is sufficientlyin
telligent to observe, recollect, and describe the in
volved events with reasonable accuracy." Such in
formation is best acquired by engaging the young 
witness in a flexible conversation about his life, 
family, friends, and educational and religious
background.b' 
"The information collected during the middle stage of the 
interview is identical to the information requiredprior to the 
advent of Mil.R. Evid. 601 to establish the competency of wit
nemea. Thisinformation is essential to effectively establish the 
credibilityof a child witness. 

"By obtaining t h i ~information, the proponent attorney will 
gain an understanding of the person. This information may be 
presented at trial to demonstrate the intelligence, perception, 
memory, and maturity of the child witness. This information 
will also permit the attorney to evaluate and demonstrate the 
child's ability to dietinguiahtruth and faleehood and the impor. 
tance of telling the truthat trial. 

Once the attorney is satisfied that he has ac
quired the information necessary to evaluate and 
ostensibly demonstrate at trial the credibilitqP"of 
the child witness, he should continue the nddk 
stage of interview and cautiously guide the wit
ness into a discussion of the involved incident or 
offense,Generally, the child witness should be giv
en an opportunity to freely tell his story in pisown 
words and in his own fashion. Although he should 
not be rigidly limited in his recital, it is imperative 
that he be kept to the subject at hand. To the ex
tent possible, one should, at this time, avoid tak
ing notes. Once he realizes his statements are be
ing recorded the child witness may be unduly in
fluenced by what he perceives to be a captive audi
ence. It is also possible that the child witness will 
stop talking once he notices his remarks are being 
recorded on paper. Consequently, the ability to lis
ten and observe is a fundamental prerequisite 
when interviewing a child witness. The ability to 
detect and interpret nonverbalbehavior will prove 
useful in analyzing the interview and evaluating 
the potential effectivenessof the child witness." 

Once the child witness has completed his 
"general story" the attorney may find it necessary 
todevelop or explore it. This may be done through 
the use of carefully formulated queetions. Leading 
and double questions, however, must be avoided.08 
The child should also be given ample opportunity 
to completely answer each question before being 
asked another. Even a t  this stage of the interview, 

'The term credibility in this context refera to thoae qualities
which render a witness' teatbony worthy of belief. Although 
the age of the witnessno longer affecb the admissibility of the 
testimony, it will be of primary concern in determining the 
weight to be given to his testimony. 

"Because things which are not stated are sometimes more 
meaningful than those said directly, one must be gttentive to 
expressions made on a nonverbal level through actio-, ges
tures, and mannerisms. See S. Mahoney, The Art of Helping 
People Effectively (1967). For more information on observing 
and interpreting nonverbal behavior see J. Fast, Body Len
guage (1970);s.Szasz, The Body Languageof Children(1978). 

Y3ee Johneon, eupm note 44. at 21. Because the child witness 
may be easily led or influenced, it is imperative that the inter
viewing attorney avoid introducinghisknowledge or subjective 
expedationa into the interview. Leading and double questions 
have a tendency to muse the interviewee to deviate from a 
recitation of the facta as he recella them and to etate what he 
thinkshis interviewer wants to hear. 
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questions should be kept to a minimum and used 
primarily to keep the inquiry from getting too far 
afield. 

The attorney must allow adequate time to inter
view the child witness. Prior to ending the inter
view, the child witness should be given an oppor
tunity to ask any questions he may have. Once the 
child's questions have been answered, the attorney 
should take time to explain the pending proceed
ings and arrange for future meetings. The child 
should also be instructed not to discuss the inter
view or the facts of the case with anyone other 
than the interviewing attorney or members of the 
opposing side.68 

Generally speaking, all important witnesses 
should be taken through their direct and probable 
cross-examination at least once prior to trial. This 
is especially true of the child witness. Most adults 
are tense and uneasy in the seemingly formal and 
often unfamiliar surroundings of a courtroom. To 
the child witness, a courtroom will represent a 
strange domain occupied exclusively by adults, 
many of whom use words larger than he. The usual 
reactions experienced by newcomers to the cow't
room can be greatly magnified with a child. The 
proponent attorney will find it beneficial to famil
iarize the young child witness with the courtroom 
prior to trial. At this time, the position and role of 
the various court personnel who will be present 
during the proceedings should be explained. The 
child witness should also be told how to enter and 
what to do once inside the courtroom. 

Depending upon the emotional maturity of the 
child witness, one should consider going through 
his testimony in the courtroom. However, one 
should be careful not to destroy the natural attri

'The more a child witness talks about the subject of his testi
mony, the greater the potential for influence. Adults may, un
wittingly, attempt to assist or steer the child in his testimony. 
Consequently,the child may be mislead or confused or his testi
mony may later appear to be rehearsedor unduly biased. By in
structing the child not to discuss the matter with anyone other 

T, 	 than the interviewing attorney or members of the opposing 
mde, outside influences which may adversely affect his credi
bility can be avoided. 
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butes desired in a witness8' or cause his testimony 
to appear memorized or rehearsed. 

Examinationofthe ChildWitness 
The apparent success of pretrial interviews and 


rehearsals notwithstanding, it must be assumed, 

in almost every instance, that a child witness will 

be nervous and ill at ease. ks stated previously, 

the surroundings of the courtroom will be strange 

and unusual to him. In addition, the importance of l 

his court appearance will have been elevated by 

numerous external factors." Again, it must be re 

membered that the child will be in what he per- I

1 

1 


ceives to be a world owned and operated exclusive 

ly by adults. In accordance with this perception, I 

the child witness may be fearful of making a mis

take. In this potentidly vulnerable state, he must 1

be treated with care and made to feel he has I 


friends in the courtroom. He must also be made to 

feel that the attorney who is about to question him 

is his friend and protector. If pretrial efforts to es

tablhh a viable rapport with the child witness 

were successful, this will be an easy task.'g 


In light of the emphasis of Rule 601 on credibil

ity," the direct examination of the child witness 

should serve the same purpose as the qualification 

of an expert witness. In other words, one must 

strive to create an atmosphere conducive to the 

easy acceptance of the child's testimony. The pre

liminary examination of a child witness should be

gin with informal questions of a general nature. 


"Deepite the fact no amount of advice given to a witness can be 
as effective as a practice session,one must be careful not to cre 
ate what will appear to be a reheareed or memorized story. 
Honesty and spontaneity are attributes of an effective witness. 
Therefore, one must avoid weakening a witness' testimony by 
destroying hie natural emotions, Le., fear, embaraasment, etc. 
See genemlly, R. Keeton, Trial Tactice and Methode 39 (2d ed. 
1973). 

"It must be remembered that children are amenable to sugges
tions from elders and peers. The cbild's upcoming court a p  
pearance may also serve 88 a means to greater recognitionand 
acceptanceby others. 

wGoldstein.supm n o b  41, at 432. See also Fenlaeon and Fergu
son, eupm note 45. at 157 for a discussion on establishing rap  
port. The French word rapport is used to denote a relationship 
characterizedby harmony and accord. 

-See Sdtzburg and Schinaai,eupm note 25, at 272. 
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The questions traditionally utilized to establish 
the competency of infant witnesses will prove ef
fective in both putting the child at ease and in es
tablishing his underlying or foundational credibil
ity. More specifically, such questions will demon
strate the child's age, ability to understand simple 
questions, general intelligence, ability to interact 
with the world about him,and ability to recollect 
and relate fads with some degree of accuracy. 

In examining a child witness, the attorney's 
voice and manner should remain natural and clear
ly indicate a friendly quality. The form of the 
questions asked of a child witness should be the 
same as those put to him in preparation for court. 
Changes in the form of the questions may confuse 
the child witness and result in misunderstandings 
or elicit incoherent, undesired, or nonresponsive 
answers. 

In questioning a child witness, it is important 
that the attorney communicate with the child on 
his level. In this regard the importance of speaking 
the child's language cannot be overemphasized.e1 
The use of anything other than the simplest of 
words during the direct examinationof a child wit
ness must be kept uppermost in the questioner's 
mind as a misunderstood word or phrase may re  
sult in an answer which can be easily miscon
strued.Therefore, it is suggested that the examin
ing attorney use E carefully scrutinized list of 
questions from which flldifficult words have been 
deleted!2 

In many jurisdictions, courts will  permit the use 
of leading questions when examining a child wit-

Military Rule of  Evidence 611(c) vests the 
~ 

T h e  presentation of the testimony of a child witness must 
demonstrate that he ia capable and worthy of being believed. 
Testimony preaented in a youngeter'e own eimple words will of
ten paint a more vivid and convincing picture than that m 
phrased in the language of an adult questioner. Similarly, a 
child witness' simple directdescription of the involved offense 
will demonstrate his knowledge of the details and make a lasb 
ing impression upon the trier of fact. A story told in language 
not normally attributed to a person of tender years may be re
jected or given less weight because it appears to be rehearsed or 
otherwise influenced by addts. 

"See Goldstein,supm note 41, at 434, 

"See United States v. Voudren, 33 C.M.R. 722 (A.F.C.M.R. 
1963), and United States v. Davis, 29 C.M.R. 798, 806 
(A.F.C.M.R.1960),wherein the court favorably considered the 
use of leading questionsin the examinationof young witnesses. 

military judge with the discretion to d o w  the at
. torney to empby leading questions.u Because of 

the emphasis on credibility, however, leading 
questions should be used sparingly. Triers of fact 
are more likely to accept and believe the testimony 
of  a child witness if he is able and permitted to tell 
what happened and what he observed in his own 
words and without the assistance of the suggestive 
questioning of examining counsel. In cases involv
ing a sensitive or embarassing subject, demonstra
tive aids may be used to clarify or explain the 
child's testimony. For example, in child moleata
tion cases, natural dolls depicting the various ana
tomical parts of the human body may be used to 
explain a child's otherwise nondescriptive refer
ence to sexualorgans. 

As stated previously, the attorney who antici
pates offering a child witness must talk with him 
prior to placing him on the stand..Consequently, 
prior to arriving in court, the attorney will know 
something of the child's background and will have 
formed some opinion as to his degree of competen
cy and his ability to answer necessary questions. 
The attorney will also have the knowledge neces
sary to formulate the requisite questionsat his fin
gertips. However, to assist in the formulation of 
the questions necessary to place the child wihess 
at ease and create an atmosphere conducive to the 
acceptance of his testimony, the following ex
ample i s  provided: 
TC: -2want you to speak in a nice, 

clear tone so that we can understand you; 
okay? 

A (Shookhishead yes.) 

Q: ' Iwant you to tellus what your full name is. ' 

A: 

Q: Do you know how old you are,-. 9 

A. Four. 

Q: And do you have any sisters? 
A: (Shookhishead yes.) , 

Q: Howmany? 
A One. 

-
R. Evid. 611(c). 

r" 

P 
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I 
I 

,? 
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Q: What is her name? A: 
A 8: 
Q: And do you know how old she is? A: 
A TWO. Q: 
Q: Do you know what your mother’s name is? 
A (Shookhishead yes.) A. 
Q: 
A: 

What is it? 
B: 
A: 

Q: 
A. 

Do you know what your father’s name is? 
Q: 
A: 

Q: 
A: 

Do you know where you live right now? 
(Shook hishead yes.) 

&: 
A: 

Q: 
A: 

Where? 
I live at  my aunt’shouse. 

Q: 
A 

8: 
A: 

Where is your aunt’s house? 

Florida. 
Q: 

Q: How did you get from your aunt’s house to 
Fort Polk? 

A: 

A: Drive on down here in a car. Q: 
Q: Do you go to school, ? 
A: No, not yet, but I will in October. A 

Q: 
A 

How old will you be in October? 
Five. 

8: 

Q: Do you go to church or Sunday School? 
A: (Shook hishead yes.) Sometimes. 

A 
Q: What do you talk about in church and Sun-

day School? 8: 
A: We talk about Jesus and God. 

Q: 

A 

Do you and your mother ever talk about God 
and Jesus? 
(Shook his head yes.) 

A: 

Q: 

Q: Let me ask you, 
God? 

,do you believein 

A: (Shook hishead yes.) Yes, sir. 
A 

Q: Do you know what it means to tell the truth? 

11 
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Not to get a whipping. 
Do you know what it means to tell a lie? 

(Shook his head yes.) You get a whipping. 
,if you broke a glass, and you told 

your mommy that you did not do it, would 
you be telling the truth or telling a lie? 
A lie. 

Which one? 

I was telling a lie if I said I didn’t and Idid. 

,is it good or bad to tella lie? 
Bad. 

How do you think Godfeels about lies? 
Awful. 

Would you want to make God feel awful? 
(Shookhishead no.) No,sir. 

What do you think God would do to you if 
you told a lie? 
Take me to the devil‘s house, down there 
(pointing towards the floor). 

Would you want to make God mad at you, 
3 

(Shookbis head no.) No, I wouldn’t want to 
make God mad. 

If I askedyou, ,to raise your right 
hand and to promise God that you would tell 
the truth here today, would you make that 
promise? 
(Shookhishead yes.) 

And when you were asked questions by 
either myself or CPT (Defense Counsel),over 
there, would you tell the truth? 
(Shookhis head yes.) 
And if you were asked questions about what 
may have happened to you and your sister, 
by either myself, CPT (Defense Counsel), or 
the military judge up there, would you tell 
the truth? 
(Shook his head yes.) 
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Inasmuch as each child differs in age, person&
ty, background, and intelligence, all questions 
must be tailored to the individual involved. How
ever. one should notice the example includes es
sential questions concerninghome-and family, for
mal or informal education, religious education, 
and the child's knowledge of the difference be
tween truth and falsehood and the consequences 
of lying?6 

A final method for putting the child witness at 
ease in the courtroom was illustrated in the recent 
case of United States v. Johnson." In Johnson, the 
accused was charged with committing indecent, 
lewd, and lascivious a d s  upon his four year-old 
eon and two year-old daughter!' The government 
had requested that the son's aunt be permitted to 
sit beside the boy during his testimony. The trial 
court granted the request, but cautioned the aunt 
not to provide guidance to the child during his 
testimony." The boy thus testified and the ac
cused was convicted. 

Commendingthe trial judge for "utilizing sound 
judicial procedure in dealing with this situation,"B9 
the Army Court of Military Review affirmed the 
convi~t ion.~~Absent any indication in the record 
that the aunt had violated the court's admonition, 
the moral support silently provided by the trusted 

'The questions provided are calculated to satisfy the require 
menta of Mil. R. Evid. 603 and awaken the child's conscience 
and impress upon him,in language appropriate to his age, the 
need to provide truthful answers to the questions asked. These 
questions will also demonstrate the child's knowledge, under-
Standing and intelligence. See generully United Staka v. Allen, 
13M.J.697(A.F.C.M.R.),petitiondenied,14 M.J. 174(C.M.A. 
1982). 

%PCM 18040(A.C.M.R.6 Jan. 1983). 

"The accused's acts violated the U d o r m  Code of Miliktry Jus
tice art. 134,lO U.S.C.J 934 (1976). 

%PCM 18040, slip op. at 2. 

-Id. 

T h e  accused had been convicted of performing the indecent 
acts "on d i v v  axaaions"witbin a stated period on each child. 
The convening authority had, consistent with the evidence ad
duced at trial, approved only so much of the findings of guilty 
which convicted the accused of committing the acta on a shgle 
occasion with each victim. The findings and sentence, thus 
modified, were affirmed.Id.,dip op. at 2-3. 

relative was deemed a permissible means by which 
to calm a skittish youth. 
' 

Cross-Examination of the ChildWitness 

The right of cross-examinationis an important 
tool in criminal litigation. However, it is often in
effective in eliciting the truth from a child who 
speaks his impression of the truth. The cross
examination of a child witness also presents a 
number of practical difficulties. For example, the 
sometimes seemingly defenseless nature of a child 
may arouse the sympathies and protective paren
tal instincts of the triers of fact. The cross
examination of a child witness is further compli
cated by the fact that children are perhaps the 
world's greatest psychologists. Therefore, one is 
often forced to battle witswith a near-adult mind 
housed in a little b0dy.l' 

It  is imperative that the cross-examiner avoid 
rudely attacking or bullying a child witness. Simi
larly, the use of tricky or unfair questions or tac
tics may elicit feelings of resentment from the 
trier of fact. Consequently, one must proceed cau
tiously when cross-examiningthe child witness. 

The testimony of a child witness may often form 
the foundation of an opponent's case. Because chil
dren often relay their impressions of the facts, a 
careful and courteousattack upon their credibility 
may prove effective. In this regard, one should, 
when preparing to cross-examine a child witness, 
remember that children are susceptible to the in
fluences of adults, playmates, and other sugges
tive phen~menon.~'The followingis an example of 
the cross-examinationof an eleven year old child 

"See genemlly J. Piaget, The -age and Thought of a Child 
(3d ed. 1971). 

"It must be recognized that childrenare more impressionable 
than adulta and often have a tendency to weave information 
produced by their imaginations or obtained from others into 
their testimony. See A. Montagu, Growing Young (1981) for a 
discussion of the effects of environment and the socialization 
process upon the character traits or qwlitiea with which chil
dren are abundantly endowed.See also G. Medinnus & R. John
son,Child and Adolescent Psychology (2nd ed. 1976) for a gen
eral & d o n  on the development and suggestability of chil
dren. 

/-
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witness, who appeared stable on direct examina- Q: What did you think they were thinking about 
tion:'O doing to your dad? 

TC: you stood up just a minute ago A: Getting him into trouble. 
and raised your hand, &d you ewore, did& 8: Did you tell your dad about that?you? 

A: (The witness nodded affirmatively.) A: No. 

Q: Do you know what those words that I asked Q: Why not? 

you meant? A: I don't know. 

A (The witness nodded affirmatively.) ' Q: Did you not think it was important for him 
to know?Q: What did they mean? 

A: To tell the truth. A: (The witness nodded negatively.) 

Q: How do you remember seeing your sister 8: Why not? 

over at 'S house that A I don't know. 
day? Q: When did you first tell somebody what you 

A They were over on her swing. I had heard? 

Q: Where were you in relation to them? A: I didn't tell nobody. 
A: On the side of her garage. Q: You never did tell anybody? 

Q: Were you listeningaround the corner? A: No. 
A YeS Q: When was the f i t  time you told somebody? 

Q: Why were you doing that? A I didn't. 
A Idon't know. Q: How did CPT (defensecounsel) find out? 

Q: Do you always listenin on conversations? A: I told him. 
A: Some of the times. Q: When did you tell him? 
Q: Did you go back and tell anybody what you A I forget.

had heard? -
Q: Did you tell anybody before him? 

A: No. A: Huh-huh. 
Q: Why not? 

Q: What made you tell CPT (DefenseCounsel)?
A: I don't know. ~A: I don't know. 

"In a recent awe, the accused was chargedwith committing the 
offense of carnal knowledge with hie thirteen year old 
daughter. The accused's ten year old daughter w g ~called BB a 
defense witness and w a ~expected to testify that she had heard 
her eister talking to an older teenage female about getting her 
father, the accused, into trouble. Prior to testifying, the wit
ness resisted being brought into the courtroom and waa s u b  
quently taken into an interview room by her b e n t s .  After 
talking to her parenta for approximately thirty minutes, the 
ten year old female appeared as a witness and without a pre
limimryexamination testified as indicatedabove. 

Q: 

A Iforget. 


Where were you when you told him? 

Q: 

A: No,she wasn't home. 


Did you tellyour mommy? 

Q: 


A: Yes. 


So the first time you ever told anybody was 
when you told CPT (Defense Counsel)? 

7 


1 
1 
I 
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Q: 	 How do you feel about your sister being away 
from home? 

A: Kind of sad. 

Q: 	 What about you? Would you like to be away 
from home? 

A: No. 
Q: You wouldn't like that at  all, would you? 

A: (The witness nodded negatively.) 

Q: 	 Have you ever been scared about being taken 
away from home? 

A: Yes. 

Q: 	 Why would you be scared to be taken away 
from home? 

A I don't know. 

Q: 	 Now, since your sister was taken away, 
you've been home with your mommy and 
daddy, haven't you? 

A Yes. 

Q: 	 Have you all talked about why
hasbeen taken away? 

1 A: Partof it. 

, Q: 	 So you and your mommy and your daddy 
have talked about why is gone, 
haven't you? 

A Yes. 

Q: 	 Now,a little while ago you didn't want to 
come in here and talk to us, did you? 

A. No. 

Q: Why not? 
A I don't know. 

Q: 	 Before you came in here to talk taus,you ran 
out and then you talked to your mommy and 
daddy, didn't you? 

A: Yes. 

Q: 	 And they told you to come in here and talk, 
didn't they? 

A: Yes. 

Tc: You have a nice day, okay? Your Honor,we 

have no further questions. 

It is easy to notice that the examination of this 
witness explored her bias, motives to fabricate, 
and raised questions concerning parental in
fluence. In cross-examining a child witness, one 
must pay close attention to detail, assume 
nothing, and carefully analp '  all of the witness' 
nonverbalbehavior." 
-
"See Stafford, supm note41, at  322-324 for an example of the 
benefits which can be derived from paying close attention to & 
tail while observing andadyzing nonverbal factors. In this ar
ticle, Charles F.Stafford, a Wmhington State trial judge, ex
plaine how an attorney obtaiued udevastating"readta during 
hia cross-examinationof a youngster whose apparently stable 
testimony on dired examination formed the foundation of his 
opponent'e wee. According to Judge Stafford, the boy was 
emall in etature,clean cut, handsome,well-mannered,and wore 
a high d o 0 1l e t t e m ' e  sweater with two stripes. Followinga 
few questions concerning the youngster's direct examination, 
the attorney concluded bis examination in a courteous manner 
aa follows: 

Q. What did you say your age is? 
A. Fourteen. 
Q. Are you attending schoolright now? 
A. Yes. 
Q. Hdw areyou getting dong in school? 
A. Nottoowell. 
Q. I e e  you are wearing a letterman'e eweater. What do the 

etripes mean? 
A. The s t r i p  ahow how many lettersa fellow has. 
Q. Do you mean h e  etripeS on your sweater Bignity that 

you earned a letter in some sport'?
A. Yea. 

Q.What sportdid you winyour letters in? 
A. None. 
Q. Do you meanyou didn't earn any letters at all? 
A. No,Ididn't. 
Q. How did you get the eweater then? 
A. Anyone canbuy them. 
Q, Did you buy your sweater. 
A. Yes. 
Q. Now, ,when you wear that sweater with the 

stripes, isn't it the same as saying-"I won a letter in two high 
school eporte?" 

A. Yea. 
Q. But when you wear that sweater, you aren't actually tell

ing the truth, are you? 
A. No. 
Q. When you wore that sweater on the Btand today. you real

ly told this jury that you were a high school letterman. didu't 
you?
A. Yea. 

Q.But it is not true,is it? 
A. No,itisnot. 
Q. The jury might never have found out about it if you and I 

hadn't straightened it out hem,would they? 
A. No, they wouldn't. 
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Additionally, the attorney may establish that, 
while the youthful witness would never tell a lie
because that would be wrong, the same witness 
would tell a “fib,” especially if it might protect

“hat a child-witnessis merely regurgi
tating memorized testimony may be demonstrated 
by obtRining an admission that the child had read 
or had read to him or her a statement prepared by 
someone else, usually the police, followed by an in
court comparison of the proferred testimony with 
the prior statement.’a It  hasbeen noted that this is 
a no-lose situation: 

If the child’s testimony is very similar to the 
statement, the jury will conclude that the 
child’s testimony was the result of coaching.
If, on the other hand, the testimony varies 
greatly from the statement, this inconsis
tency will allow you to discredit the wit
ness.77 

Finally, the limitless imagination and inventive
ness of the child-witnessmay be probed by engag
ing the witness in a colloquy concerning hisor her 
favorite sport or other activity in which he or she 
consistentlyemergesas the hero or heroine.la 

“F. Bailey & H. Rothblatt, Cross-Examination in Criminal 
Rials 5 94, at 92 (1978). 

“Id. at 5 95, at 93-94. 

Td. at 94. 

“Id. at Q 97, at 96. The following example wasprovided: 
Q. What byour favorite aport? 
A. Baseball 
Q. I11bet you are very good at it? 
A. Yes,Iam. 

“ 

Conclusion 

Attorneys often fail to explore or consider the 
possibilities of using child witnesses. Those who 
consider doing so, in many instances, look upon 
the prospects of examining a child witness as an 
arduous task replete with obstacles. This un
fortunate attitude has prevented the use of an ef
fective and often reliable resource in the field of 
criminal litigation. Because few articles have dis
cussed the utilization of child witnesses there are 
few guidelines available to assist the attorney re
quired to use or confront the child witness. This 
article was intended to highlight the potential pit
falls inherent in this area. These pitfalls may be 
avoided by simply remembering that children are 
little peoplewho can be witnessestoo. 

Q. You look like a strong boy. Aren’t you the +t player in 
your class? 

A. Yes. 
Q. What position do you play? 
A. I am a pitcher. 
Q. You probably have a good fastball. 
A. Yes,Ihave. 
Q. Do you also have a good curve ball and sinker? 
A. Yes. 
Q. I don’t imagine many players get hits when you are pitch

ing. 
A. No, none of them do. 
Q. Do you thrown o - h i t h  all the time? 
A. Yes,Ido. 
Q. And how are you as a batter? 
A. Verygood.
Q. I21bet you hit a lot of home rum. 
A. Everytime. 
Q. That’s wonderful. Every time you pitch you throw a no

hitter and every time you are at bat you hit a home run? 
A. Yes,Ido. 

Id. at 95-96. 
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The PrecedentialValue of Decisions 
of the Courts of Military Review 

and the Need for En Banc Reconsiderations 
Captain Kenneth J. Allen 

31st Gnzdwte Class, TJAGSA 

Introduction 

In United States u. Chilcote,' the Court of Mili
tary Appeals invalidated the practice of en banc 
reconsideration of panel decisions at the Courts of 
Military Review (CMRs). The court did not con
demn the practice itself, but rather held it to be 
unauthorized under Article 66 of the Uniform 
Code of Military Justice' (UCMJ). As a result, no 
CMR judge outside the panel that decides a case 
ever participates in that case. In this setting, con
flicting panel decisions can and do emerge from 
different panels of the same CMR. Since Chilcote, 
the absence of en banc reconsideration has d e  
tracted from the precedential authority of CMR 
panel decisions by insulating those decisions from 
the immediate and direct approval or disapproval 
of the entire CMR. In May 1982, a bill was intro
duced in the Senate to amend various Articles of 
the UCMJ.* One proposed change would add to 
Article 66(a): "Any decision of a panel may be re
considered by the court sitting as a whole in ac
cordance with such des . "  This language would 
satisfy Chilcote's requirement for specific statu
tory authorization of en banc reconsideration and 
once again permit the entire CMR to participate in 
panel decisions. This article will examine the need 
for legislation to permit en banc reconsideration, 
survey the current reconsideration practice at the 
CMRs, with particular emphasis on the Army 
Court of Military Review (ACMR), and comment 
on the precedential value and consistency of CMR 
panel opinions without en banc reconsideration. 

The Abolition of EnBanc Reconsiderhion: 

United States v. Chilcote and 


United States v. Wheeler 


! During the first years of their existence, CMRS 

'2OC.M.A.283,43C.M.R.123(1971). 

'Uniform Code of Military Justice, art.66, 10 U.S.C. J 886 
(1976)(hereinafter cited as UCMJ). 

'S .2521,97th Cong.,2d Sea. (1982). 

provided for some form of  en banc reconsideration 
of their panel decisions.' The availability of this 
practice served as a check against inconsistent 
jurisprudence and meant that every final panel 
decision represented the opinion of a majority of 
the entire CMR. The Chilcote case is an excellent 
example of how the practice operated. A three 
judge panel of the Navy Court of Military Review 
decided to set aside findings of guilty and author
ized a rehearing in a 2 to 1decision.The nine other 
members of the CMR disagreed with the decision. 
Consequently, the case was reconsidered by the 
whole court and reversed, 10 to 2. The appellant 
argued to the Court of Military Appeals that the 
participation of the en banc CMR was improper, 
and the issue became whether the en banc recon-

Psideration of a panel decision was permitted by the 
UCMJ. The court held that it was not. 

Judge Darden, writing for the court, found no 
express authority for the practice in the UCMJ 
and stressed that Article 66(a) of the Code pro
vided that CMRS could sit in either panels or aa a 
whole.6This result was bolstered by the history of 
the UCMJ and the hearings on the legislationthat 
became Article 66. The Court found that the 
postwar legislators were concerned that a CMR 
panel's factual determination, which was favor
able to an accused, might be overturned by the 
court en banc. The spectre of this result was so 
objectionable that Congress was willing to sacri
fice en banc reconsideration in order to avoid it.' 
The court also held that rules permitting en banc 

'The Uniform Courts of Military Review Rulea of Practice and 
Procedure (CMR Rules), did not specifically authorize en banc 
reconsideration. See CMR Rule 19 (1 Aug 1969). The CMR 
Rules are promulgated pursuant to Article 66(f),UCMJ. The 
current CMR Rules are published at 10 M.J. WUX-XCIV 
(1981). 

'20 C.M.A.at 286,43 C.M.R.at 126 (emphaeisadded). 

Vd. at 285-286.43 C.M.R.at 125-126(citingHearinge before ,,-
House Armed Seruices Comm. on H.R. 2498, Blst Cong., let 
seea.). 

I 
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reconsideration of panel decisions could not be 
written under the authority of Article 66(f), which 
requires the Judge Advocates General to prescribe 
uniform rules of practice and procedure for the 
CMRs.' The court emphasized that, while it fav
ored the resolution of inconsistent panel decisions 
within the same CMR, en banc reconsideration 
would not be sanctionedthrough case law? 

United States u. WheeleP was a variation on the 
same theme. The case was originally assigned to a 
panel of the ACMR, which decided to reverse the 
conviction. The draft opinion was then circulated 
among the entire court. The existing Army proce
dure was to withhold the panel decision until all 
other members of court had had the opportunity 
to review it. A majority of the court disagreed 
with the panel and the case was referred to the en 
banc ACMR, which affirmed the case.l0The issue 
before the Court of Military Appeals concerned 
the propriety of this procedure. 

The Army's Government Appellate Division, in 
an effort to overturn or modify Chilcote, argued 
that the congressional intent to achieve sound in
ternal administration within the CMRs was con
sonant with en banc reconsideration since it would 
eliminate inconsistent decisions." It was also 
argued that en banc reconsideration of panel deci
sions was not prohibited by Article 66 since this 
statute approximated the statute governing prac
tice in the United States Circuit Courts of Appeals 
in which en banc reconsideration is practiced." 
Judge Darden, again writing for the court, found 
insufficient support for these arguments in both 
the statutes and legislative history. The Court 
acknowledged the issue that Chilcote prevented 
only en banc reconsideration of panel factual d e  
terminations that were favorable to an accused 

20C.M.A.at286,43C.M.R.at
126. 

'Id.at 287,43 C.M.R.at 127. 

'2OC.M.A.596,44C.M.R.25(1971). 

"43 C.M.R. 853 (A.C.M.R.1971) (en banc). This deckion waa 
released by ACMR only wven days after the Court of Military 
Appeals decisioninChilcote. 

l12OC.M.A.at596,44C.M.R.at26. 


"Zd. at 696-597,44 C.M.R.at 26-27. 

such that questions of law were proper subjects for 
en banc reconsideration. Nonetheless, given the 
decision in Chilcote that it would be difficult to 
fashion any workable rule to separate factual from 
legal determinations,1athe court declined to adopt 
the government's position. 

The Court of Military Appeals reasoned that the 
ACMR panel which had originally reviewed 
Wheeler had decided the case notwithstanding 
that ita decision had never been formally released. 
Thus, the participation of the en banc court was a 
form of the practice prohibited by Chilcote." The 
court again stressed the desirability of resolving 
conflicting panel decisions within the CMR," but 
indicated that it was still constrained by the lan
guage and legislative history of Article 66. The 
case was reversed. 

Chikote and Wheeler had two positive results; 
appellate workload was reduced and appellate 
procedure was simplified. Motionsfor reconsidera
tion were referred only to the panel that decided 
the case and judges could not participate in other 
panels' cases. This CMR appellate process, without 
en banc reconsideration, has transformed the 
CMRS into several independent courts whenever 
the court sits in panels. A survey of the present 
CMR appellateprocess is illustrative. 

CMR Appellate Procedure in the 
Absence of En BancReconsideration 

Courts of Military Review are established under 
the authority of Article 6qa) of the UCMJ, which 
requires each Judge Advocate General to create an 
appellate court within his service to review certain 
courts-martial.1aUnlike other appellate tribunals, 
CMRs can only affirm findings of guilty and sen
tences that are correct in fact and law." This r e  

I'Id. at 597,44 C.M.R.at 27. 

"Id. at 698,44 C.M.R.at 28. 

W .  
leCaaesin which the approved eentence dfecta a general or flag 
officer, extends to death, dismissal of a commissionedofficer, 
cadet, or midshipman, or punitive discharge or confinement of 
one year or more are automatically referred to a CMR Article 
66(b), UCMJ. Other CUES may be referred to a C.M.R.at the 
directionof The Judge Advocate General. Article 69, UCMJ. 

"Article 66(c),UCMJ. 



-- 
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quires a thorough review of each case even if there 
is no claim of error on appeal. Each CMR consists 
of a chief judge, senior judges, and associate 
judges, all of whom are certified and appointed to 
the court by the rkspective Judge Advocate Gen
eral." The chief judge is responsible for the ad
ministration of the court, and for his or her own 
caseload as an appellate military judge. Addi
tionally, the chief judge determines the composi
tion of and designates a senior judge to head each 
panel.', While the CMR may sit either in panels or 
as a whole,LOthe vast majority of cases axe decided 
by panels of three judges each. Each judge who 
participates in a decision has an equal voice, and 
all decisions are determinedby majority vote." 

The appellate process begins when a case is re 
ferred to the CMR and the clerk of the court as
signs it to a panel. Cases are assignedon a random 

.	rotating basis as they arrive at the court. Conse
quently, there is no way to predict which panel 
will review a case.azAfter the case has been as
signed, appellate counsel have the opportunity to 
advocate their positions, taking into account the 
particular jurisprudence of the judges on the panel 
that will decide the case. Every issue raised by 
counsel,the appellant, and the panel is resolved by 
the decision, although not necessarily discussed in 
the written opinion. The action judge makes a pre
liminary deciion as to whether the case will be 
published= and drafts the opinion accordingly.*' 
The opinion, together with the recommendations 
of the participating judges as to whether the case 

L'Article 66(a), UCMJ U.S. Army Court o f  Military Review In
ternal Operating Rocedurea paras. 1-4a-c (26 Apr. 1977) 
[hereinaftercited an ACMR Proc].The ACMR internal rules are 
promulgated pursuant to CMR Rule 26. 

'@Article66(a),UCMJ; paras. 1-4d. e, A.C.M.R.Proc. 

'OArticle m a ) ,  UCMJ. 

"CMR Rule 4. 

"Para. 1-Sb, ACMR Proc., The ACMR procedural des are 
currently under revision. The revised draft contemplates 
assigning case8 on a rotating basin, with provision for adjueb 
menta basedon a paneh d o a d .  

'Para. 9-4. ACMR Proc.. 

T h e  content and styleof opinions vary dependingon whether 
they are intended for publication. See paragraph 9-6, ACMR 
ROC.. 

should be published is then submitted to the chief 
judge. If all the judges on the panel recommend 
against publication, the opinion is not published; 
otherwise, the chief judge determines if the case 
will be published.a6The chief judge does not a p  
prove the panel's decision; his review is adminis
trative. The case is then returned to the panel and 
publicly released. The parties to the appeal have 
ten days to move for reconsiderationa8and the 
panel may reconsider a decision on ita own motion 
within thirty days." Only the panel that decided 
the case may rule on the motion and participate in 
any reconsideration. As a general rule, a panel will 
reconsider a decision when a majority of ita mem
bers question the correctness of an opinion and de
sire further argument and deliberation." No other 
member of the CMR, including the chief judge, 
participates in another panel's case. Every panel 
decision represents the opinion of only the three 
judges on the panel and not the consensus of the 
entire CMR. 

CMRa attempt to reconcile inconsistencies and ,
avoid new ones by screening cases for en banc deci
siomm Frequently, however, a case is already de

__ 
"Parae. 9-9a-c, ACMR Proc.. The ACMR standarda for 
publication provide: 

An opinion will be published if it  meeta one or more of 
the following standards: 

a. Eetablishes a new rule of  law or alters or slodifies 
an existing rule. 

b. Resolves an apparent conflict of authority. 
c. Preeenta a novel application of existinglaw. 
d. Criticizes or qwtions existing law. 
e. Involves a legal h u e  of continuing public interest. 
f. Constitutes a w i c a n t  contribution to military 

law because of ita historical or interpretive review of 
jurisprudence. 

Id. at para. 9-5.Them rtandarda are dightly broader than the 
ABA guidelines. See ABA Standarde Relating to Appellate 
Courts5 3.37(b) (1977). 

"CMR Rule 20b. 

"Id. at Rule 20a. 

=See Brown v. hpeden'a Adm're 65 U.S. (How.)25 (1852). 

uA party may move the court for en banc decision or a majority 

of  the judges present may order referralto the court aa a whole. 

Eu banc decisions are normally reserved for those cam in 

wbich the consideration of the full courtb neoeasary to iusure ,

unifonnity of decision or when the case involves an important 

issue or a general or flag officer. CMR Rdea 18a, b. En banc 

decision does not always settle a matter within a CMR. Forex- I 


i 
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cided in panel before it is recognized as worthy of 
referral to the entire court. When inconsistent 
decisions emerge, the bench and bar must await 
resolution of the matter by the Court of Military 
Appeals. This review is by no means certainaognd, 
when it does occur,often takes a year or longer be
fore a decision is reached. 

If en banc reconsideration returns to the CMRs, 
ita impact should be substantial. Both government 
and defense motions for reconsideration will in
crease. En Banc reconsideration will afford the 
parties a 'second bite at the apple" in which sev
eral new judges will consider the merita of the 
appeal. Since the cases will have already been 
briefed, argued, and decided in a panel's opinion, 
the issues for reconsideration will require little 
additional research and preparation by counseI. 

ThePrecedential Value of CMR Panel 

Decision8in the Absence of 

EnBancReconsideration 


Over ten years have passed since Chikote and 
Wheeler were decided. What is the precedential 
value of CMR panel decisions in the absence of en 
banc reconsideration? The simplest answer is that 
it is probably less than people who are unfamiliar 
with military appellate practice realize, The most 
complex answer, which is beyond the scope of this 
article, would necessarily include an analysis of 
the deference each appellate military judge is will
ing to extend, as a matter of law, to the decisions 
of other panels. Perhaps the most revealing in
sight on this subject was provided a year after 
Wheeler, when a panel of the ACMR was cited to 
three recent ACMR panel decisions. Judge Taylor, 
writing for the panel, refused to follow those cases 

ample, United States v. Crowley, 3 M.J. 988 (A.C.M.R.1977) 
(en banc), WBB referred to the whole ACMR in order to resolve 
some of the questions raised by United States v. King, 3 M.J. 
458 (C.M.A. 1977). and United States v. Green, 1 M.J. 453 
(C.M.A.1976). Two dissenting judges in Crowley,aonetheless, 
continued to adhere to their previous positions when they re 
turned to their paneL See United States v. Reedy, 4 M.J. 505 
(A.C.M.R.1977). 

"cases reach the Court of Military Appeals by automatic a p  
peal, certificationby a Judge Advacate General,or by grant of 
a petition for review by the court, Article 67 (b)(1)-(3), UCMJ. 
Denials of a petition for review areof little precedential value. 
SeeUntiedStatesv .M, lM.J.303,307~.9(C.M.A.1976). 
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and observed that, as a result of Wheeler, panel 
decisions no longer represented an opinion of the 
entire court and that CMR panels had been rele 
gated to a status similar to the separateand auton
omous boards of review. Since one panel could no 
longer object to the decisions of another panel, 
they were not bound to follow each other under 
the doctrine of stare decisis. The opinions of the 
judges on other panels would be respectfully and 
carefully considered in the interest of comity." A 
few examples of the inconsistencies spawned in 
the absence of en banc reconsideration support 
this view and demonstrate the need for en banc re
consideration. 
In United States u. Abeyta,'l a panel of the 

ACMR held that taxicab services could not be the 
subject of a larceny. This decision contradicted the 
earlier opinion of another panel of the same court 
in United States u. Brazil.asSince there was no 
opportunity for the entire court to either accept or 
reject these opinions through en banc reconsidera
tion, neither case can be said to represent a major
ity opinion of the ACMR. One observer of the mili
tary appellate system has concluded that Abeyta 
overrules Brazil." This is imprecise, since panels 
not linked together by en banc reconsideration 
cannot overrule each other. The Abeyta panel did 
not purport to overrule Brazil. Instead, it aimply 
disagreed with the reasoning of the prior case and 
refused to follow it. Even those close to military 
law sometimes overlook the significance of the 
absence of en banc reconsideration. 

In United States v. Cmwford:6 a panel of the 
ACMR held that the failure of the military judge 
to fully discuss each cancellation condition of a 
pretrial agreement with the accused was revers
ible error. In United States v. Davis,* decided 
fourteen days later, another panel of the ACMR 
decided that reversal was warranted only in cases 
of demonstrated prejudical error. Three months 

"United State8 v. Penman, C.M. 427657 (A.C.M.R. 29 Aug. 
1972)(mem.). 

"12M.J. 507(A.C.M.R.1981). 

"6 M.J. 600 (A.C.M.R.1979). 

"See headnote 1todbeytu, 12M.J.at 607. 

"S.P.C.M. 14669(A.C.M.R.17 July 198O)(mem). 

=S.P.C.M.14576(A.C.M.R.31 July 1980)(mem.) 

i 
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later, in United states v. Duual:‘ yet another 
panel looked at similar conditions and character
ized them as recitals, not negotiated terms, and 
held that the failure to inquire into these recitals 
was not fatal.= Only Duval was published and it 
therefore probably represents the law to most 
practitioners in the field. One can imagine the 
situation of a court-martial conducted according to 
Duval, only to have appellate review of the case as
signed to a Cmwford or Davis panel at ACMR. 
Without en banc reconsideration, the outcome of 
certain cases may well depend on a form of appel
late roulette. 

In those instances where there is a settled prin
ciple of law, the application of that principle can 
result in disparate resultswhen applied to similar  
facts. For example, the investigative technique 
employed by CID agents at a Frankfurt,West Ger
many, train station resulted in two convictions 
which were assigned to different panels of the 
ACMR. In United States v. T h o r n m  the convic
tion was affirmed by a majority which held that 
the investigator’s technique did not require prob 
able cause. The companion case, United States v. 
Foster“‘, however, was reversed by a majority 
which found that a similar technique constituted a 
seizure which was unlawful without probable
cause.” En banc reconsideration would probably 
have reconciled these decisions. Instead, the cases 
are of  limited value to the legal and law enforce
ment community. 

Another situation where en banc reconsidera
tion would be of immediate value is where a panel 
espouses a position which i s  novel but, perhaps, i s  
unlikely to influence a majority of entire CMR.“ 

“lOM.J.687(A.C.M.R.1981). 

“ h e  Navy Court of Military Review has also reached conflict. 
ing decisionsin this area. Compare United States v. Schaller, 9 

,M.J. 939 (N.C.M.R.1980) with United S t a b  v. Newland, 9 
M.J.434(N.C.M.R.1980). 

m10M.J.687(A.C.M.R.1981). 

4 0 1 1 ~ . ~ .  1981).~ ~ ( A . c . M . R .  

“A dissentkg judge would have found that there was no 
seizure.Id .  at 633 (Rector, C.J. dissenting). 

‘*See, e.g., United States v. Mitchell, 11 M.J. 907 (A.C.M.R.) 
((YDonnell, J., dissenting), petition granted, 12 M.J. 306 
(C.M.A.1981),in which a majorityof the panel held that solici
tation under Article 134 requires only general criminal intent. 

Both the parties to the appeal and the legal com
munity in general should not have to wait until 
these cases reach the Court of Military Appeals be
fore receiving the benefit of additional judicial ad
vice.The need for en banc reconsideration will be
come even more apparent once conflicting panel 
decisions emerge concerning the Military Rules of 
Evidence. 

Finally, while not directly related to the quea
tion of en banc reconsideration,the distinction be
tween published opinions, or Opinions of the 
Court, and unpublished, or Memorandum &in
ions, should be noted. As indicated above, the 
chief judge determines whether an ACMR opinion 
will be published. A published panel decision is 
designated an Opinion of the Court,but is still the 
decision of only one panel. No judge outside the 
panel has had an opportunity to comment on the 
case. Published panel decisions,however, do enjoy 
a special status at the ACMR. By internal rule, the 
ACMR judges may only cite published cases in 
their opinions” and they have been faithful tothis 
rule. Counsel were once prohibited from citing un
published opinions to the At some point, 
however, counsel began citing unpublished casea 
and this practice was apparently sanctioned.44In 
any case, neither published nor unpublished panel 
decisions represent the opinion of a majority of 
the entire CMR and are of currently equal limited 
value in assessing the position of the whole 
“Paras. 9-6e. 9-7e, ACMR (Proc..) The draft revbion of the 
proceduralruleswould continue this practice. 

“US.Army Legal Services Agency StandardOperating Pr
durespara. 1-34(d)(lO Apr. 1970). 

‘%I a memorandum dated 7 July 1978, Subject: Citation of 
Unpublished Opinions, the Commissioner to the ACMR Chief 
Judge informed the Chiefs of the Army Appellate Divisions 
that the citation of unpublished decisions is not encouraged. 
Where uuch citation waB deemed necessary, counsel were re
quested to attach a copy of the opinion as an appendix to their 
brief. The draft revbion of the ACMR Proc. states that the cita
tion of unpublished opinions is not favored. 

“ACMR memorandum decisions receive limited distribution. 
They are generally available to Army trial judges through the 
trial judiciary and to trial and defense couneel through the Trial 
Counsel Assistance Program and Trial Defenae Service, rea
tively. Memorandum decisions are occasionally digested in The 
Army Lnwyer and TheAduacute and are routinely reported or 
digested in the Public Law Education h t i t ~ t e ’ ~Militury Law 
Reporter. Counsel in the field should study memorandum deci
sionsand not hesitate to present them as authority at trial. 
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Conclusion 

There is a need for amendment of Article 66,
UCMJ to sanction en banc reconsideration. Legis
lation, such as the bill introduced in May 1982, 
would clearly authorize en banc reconsideration by 
overcoming Chilcote’s difficulty with the disjunc
tive language of the present statute and pennit
ting the mechanics of en banc reconsideration to 
be written as a CMR Rule under Article 66(f). The 
bill was referred to committee and hearings were 
held in September 1982.’‘ The bill did not come to 
vote in the 97th Congress,but en banc reconsid

“128 Cong.Rec. D1186 (dailyed 16 Sept. 1982). 

bration legislation is expected to be introduced 
againinthisCongress.” 

In any system which contains an intermediate 
appellate court, lawyers are expected not only to 
know the law as enunciated by the lower court, but 
also to anticipate how that law will be received in 
the higher court. It is quite another thing, how
ever, to speculate about how the lower court will 
receive ita own law. This unreasonable burden has 
plagued military justice for more than 10 years. It 
is hoped that en banc reconsideration will 8oOn be 
available, adding the authority of the entire CMR 
to panel opinions and enhancing the consistency, 
predictability,and prestige of CMR jurisprudence. 

“Legislation s& to 8. 2621 is erpected to a r G  in the 
98th Connrese. The Department of Defense is also drafting 
legislation-which would permit en banc reconsiderationin the 
CMR8. 

InevitableDiscovery-Reprise’ 
Captain Stephen J.Kaczynski 


Developments, Doctrine, &Litemture Department, TJAGSA 


“It ain’t over ’til it ’6 over. 

In an article which appeared in the August 1982 
issue of The Anny Lawyer, the impact of the case 
of State v. Williams’ on the doctrine of inevitable 
discovery was discussed. It will be remembered 
that Williams was the infamous “Christianburial 
speech” case. In Williams, the body of a murder 

‘Thia article is an updateof klvaging the Unsalvable Search: 
. The Doctrine of InevitableDiecouery, The Anny Lawyer, Aug. 

1982,at 1. 

lAt the outaet of the article appearing in the August 1982 is
sue of The Army lawyer. the author noted a quote from Wil
liam Shakeapeare. In response, a homicidal intent was ex
pressed in Hemingway. In Defense of lawyers, Or, The First 
Thing We Do, Let’e KiU All Who e o &  Shukespeare Out of 
Contezt, The Army Lawyer, Dec. 1982, at 4.It is conceded that 
Mr. Bema, in the quote cited above, was speaking not of the 
subject matter of this article,but rather concerning the nation
al pasttime. Nonetheless, it is the author’s opinion that the 
thought expressed is equally applicable to the hiatary of the 
cane discuesed herein. 

’284 N.W.2d 248 (Iowa 1979). cerr. denied, 446 U.S. 921 
(1980). 

Lawrence Peter Berra’ 

victim was discovered through a disguised interro
gation of a suspect in custody after he had request
ed counsel and had opted to remain silent.’ The 
US. Supreme Court had reversed the conviction 
because of this illegally obtained evidence,’ but 
hinted that evidence concerning the location and 
condition of the body might be admissible under a 

“he aecueed, on the advice of his attorney, had turned him
selfin to the authorities in Davenport, Iowa. The Des Moines 
police dispatched a detective to Davenport to transport the ac
cued back to Des Moines. It had been agreedbetweenthe Iks 
Moinea police and the accused‘s attorney that there would be 110 
attampt to question the accused during the 180 mile trip. En
mute to Des Mohes, however, the detective enticed the BC
cused, a former mentalpatient, to lead him to the victim’s body 
by discussing how a potentiallyheavy enowstorm would render 
discovery of the body difficult for the police.The family of the 
victim, n tenyeardd girl,would thus be deprived of affording
their daughter,murdered on Christmas Eve, a “ b i s t i a n  buri
al.”Brewerv. Williame,430U.S. 387,391-93(1977). 

‘Id. The Court found that the “‘Christian burial speech’ had 
been tantamount to interrogation” in violation of the ( ~ c c u ~ e d ’ i  

rights under the Sixth and Fourteenth Amendments Id. at 
400. 

! 
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theory of inevitable discovery, i.e. that, notwith
standing the illegal police activity, the body would 
have been found anyway in the course of the pre
existing and ongoing police search.B 

Government authorities seized on the advice. At 
Williams'retrial, the government offered and the 
trial court permitted testimony regarding the cir
cumstances surrounding the location dnd condi
tion of the body on a theory of inevitable discov
ery. Williamswas again convicted, the conviction 
was a f f i e d  by the state's highest court6and the 
SupremeCourt denied review.' 
Williams' fate was thus sealed, right? Wrong. 
Williamspromptly filed a writ of habeas corpus in 
the federal district court,attacking the state's use 
of inevitable discovery at his second trial. The 
petition was denied and Williams appealed the de
nial to the U.S.Court of Appeals for the Eighth 
Circuit. The Eighth Circuit reversed the district 
court and ordered that the writ be issued! The 
saga of the "Christian burial speech" thus contin
ues. 

The Eighth Circuit Opinion 
The m e  was Williams u. Nix."In this Williams, 

m,Iothe accused bad alleged, inter alia," that, 
"he Court had notedthat: 

While neither Williams' incriminatory statements them
d v e a  nor any testimony describing his having led the 
police to the victim's body can constitutionallybe admit
ted into evidence, evidence of where the body was found 
and of ita condition might well be admissible on the the 
ory that the body would have been discovered in any 
event, even had the incriminatory statements not been 
elicitedfrom Williams. 

Id. at 407 n.12. 

985  N.W.2d 248 (Iowa 1979). 

'446 US. 921 (1980). 

Williams V. Nix, NO.82-1140 (8thCU.10 Jan.1983). 

'Id. 

' O W i m  I would be the fitst conviction which was set aside 
by the U.S. Supreme Court. 430 U.S.387 (1977). Williwns U 
was the second convictionwhich had been affmed by the Su
preme Court of Iowa and concerning which the Supreme Court 
had denied ieview. 285 N.W.2d 248 (Iowa 1979), cert. denied, 
446U.S. 921 (1980). 

"In addition to the issue upon which he prevailed in the Eighth 
C i t ,  the accused deged six other grounds for aetting aside 
hisconviction.No.82-1140,slipop.at2n.l,8n.4. 

even assuming the constitutional validity of the 
doctrine of inevitable discovery as set forth by the 
state's highest court, the governmenthad nonetbe
less failed to meet its burden of proof on the issue. 
Specifically, given that the government must af
firmatively establish not only that the proffered 
evidence would have been discovered notwith
standing the illegal police activity but also that 
the police activity in question was not undertaken 
in bad faith,Ip the record at Williams'retrial was 
entirely devoid of evidence supporting a conclu
sion of a lack of bad faith. The Eighth Circuit 
agreed.la 
In State u. Willi~rns,'~the Supreme Court of 

Iowa had dealt rather cursorilywith this question: 
The issue of the propriety of the police con
duct in this case. . .has caused the closest 
possible division of views in every appellate 
court which has considered the question. In 
light of the legitimate disagreement among
individuals well versed in the law of criminal /h.

procedure who were given the opportunity 
for calm deliberation, it m o t  be said that 
the actions of the police were taken in bad 
faith.I6 


Hence, if reasonable judges disagree, then the po
lice activity must have constituted something less 
than bad faith.I6The Eighth'Circuit refused to re
solve the issue 80 simply. 

The appellate panel cited excerpts from'the 
opinions of various Supreme Court justices in 
Brewer I,l' which alternatively characterized the 
police conduct as "so clear a violation of the Sixth 
and Fourteenth Amendment. ..[that it] cannot 

"286 N.W.2d at 268 (quoting 3 W. Wave .  Search & S e h  
5 11.4.at 620-21 (1978)). 

W o .  82-1140, lip op. at 2. 

"285 N.W.2d 248 (Iowa 1979), cert. denied, 448 US. 921 
(1980). 

"285 N.W.2dat 260-61. 

%'Or,put another way; "Giventhisdivision amo2lglawyers,the 
court had little problem in attributing a lack of evil motive to 
the police." Kagmski,Salvaging the Unsolvable Sear& The -Doctrine of Inevitable Discowry, The Army Lawyer, Aug. 
1982,at 1.10 (footnoteomitted). 

"430 US. 387 (1977). 
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be condoned,"l0 "undertaken deliberately," "de- Lesson for the Military Attorney 
signedly," and such that the d e  The Court of Military Appeals adopted the doc
tective "no doubt. . .consciously and knowingly trine of inevitable discovery in United States v.set out to violate Williams' Sixth Amendment Kozak." In Kozak, military and German authorifight to counsel and his Fifth Amendment privi- ties searched a locker in a railroad station in direct
lege against self-incrimination."aoFurther, neither violation of the terms of an authorization to appre
at  the first trial nor at the second trial, at  which hend the accused issued by the accused's com
time the government could have potentially wiped mander.*' The fruits of the search were admitted
the slate clean of the abovequoted judicial re- into evidence, however, without comment by the
mkks, did the government inquire of the interro- military judge.= The Kozuk court, however, ig
gating detective concerning his motives or belief nored this apparently deliberate breach of instrucat the time of the questioning.**Finally, the panel tions enroute to its endorsement of inevitable dis
noted that the record contained evidence lonly of covery.'O Only the first prong of the Williams
bad faith. The police had broken two express court's test was discussed.M Consequently, on
promises to the attorney of the accusedpzand, at  reading Kazak alone, the military practitionertrial, contradicted the testimony of several other would not think it necessary that the government
witnesses concerning the circumstancessurround- establish that police officials did not act in bad 
ing the accused's transportation to this attorney." 
Based upon the above-noted record, the Eighth 

Circuit found that the government had failed to more on the conduct of the police than of the allegedmeet the burden of proof imposed upon it by the murderer. . ..A system of law that not only makes cer-
Iowa Supreme c 0 u r t . 2 4  The district court was di- tain conduct criminal, but also lays down rules for the 
rected to issue the writ and Williams was ordered conduct of the authoritiea, often becomes complex in its 
released from custody unless the state chose to re- application to individual caw, and will from time to 

try him Within sixty days.Po time produce imperfect results. ...Some crimiaale do 
go free because of the neceaaity of keeping government 
and its eervants in their place. Thisia one of the costsof 

*lid.at 406 (Stewart, J.), cited in No. 82-1140, slip op. at 12 having and enforcing a Bill of Rights. This country b 
(emphasisadded). built on the assumption that the cost ia worth paying, 

and that in thelong runwe are allboth freer and =fer if''43OU.S.at 406,citedin 82-1140,slipop. at 14, the Constitution is strictly enforced. 
#430 U.S. at 407 (Marshall, J., concurring), cited in No. Id., slip op. at 18-19. 

82-1140, slip op. at 16. The panel also quoted Justice 

Powell: ' m e  entire setting was conducive to the psychologi- "12 M.J.389 (CY.A. 1982). 


cal coercion that was successfully exploited ...the police delib- T h e  accused's battalion commander had ~pecificallydirected 

cmtely took advantage of an inherently coercive setthg in the only an apprehension of the accused and a search of his posses

absence of counsel,contrary to their express agreement." 430 sions. Id. at 390. discweed in Kaczynski, supm note 16, at 6-7 

US.at 412, 413-14 n.2 (Powell, J., concurring), cited in No. & 11.66. 

82- 1140, elip op. at 16 (emphasii added). 

'12 M.J.at 391. 

"Id., slip op. at 14 n.9. 


W e e  id,at 392. 
'The police breached the agreement with the accused's attor
ney that the accuBed not be questioned d&g the trip to Des =e court's requirements were: 
Moines. Id,,slip op. at 15-16. Additionally, the police broke a In applying thk exception to the exclusionary rule in the 
promise that the a d would be brought directly to Des future, we will require that after an accused challenges 
Moines. As evidence of a premeditated breach, the court point- the legality of a search.the prosecution must,by a pre
ed to testimony wherein the accused waa told, as he entered the ponderance of the evidence, establish to the satisfaction 
police car that "well be visiting between here and Des Moinw." of the military judge that when the illegality occurred, 

Id.,slip op. at 17 (citing430 U.S.at 391). the government agents possessed, or were actively pur

suing, evidence or leads that would have inevitably led 


"No.82-1140. slip op. at 18. to the discovery of the evidence and that the evidence 

would have been inevitably discovered had not the ille 


yj uId.,slipop.at2. nalitv occurred. 
nZd.,dip op.at 19. In 80 deciding, the Eighth Circuit explained: Id.i t  362 (footnote omitted). Good or bad faith in police activi-

It will inevitably be remarked that our opinion focuses ty is notably absent from this discussion. 

i 

i 
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faith in accelerating the discovery of evidence 
which would have been inevitablylocated. 

Notwithstanding the Kozak court’s avoidance of 
the bad faith issue, however, the notion that the 
police ought to act in good faith when dealing with 
Fourth Amendment issues is being increasingly 
discussed in the federal courts.81In such an atmos

“Noting that the exclusionary rule is not required by the Con
stitution, but rather is a judiciallycreated mechanism designed 
to deter illegal searches, the Fifth Circuit, in United States v. 
Williams, 622 F.2d 830, 841-44 (5th Cir.1980), cert. denied, 
449 US.1127 (1981),has held that the purposes behind the ’ 

rule would not be sewed by suppressing illegally seized evi
dence in casea in which the police authorities acted in an objec
tive and subjective good faith belief that their conduct was law
ful.See also United States v.Nolan,530 F. Supp. 386 (W.D. Pa. 
1981) (following Wlhma).“hie “good faith exception”to the 
exclusionary rule wae proposed in the President’s Message to 
Congress Transmitting the Criminal Justice Reform Act of 
1982 (13 Sept. 1982), as well as S. 2903,97th Cong., 2d Sess. 
(1982). See genemlly LawScope, !!’he Exclusionary Rule, 69 
A.B.A.J.137 (1983). 

The Supreme Court has expressed an apparent willingness to 
pass upon this issue. In Illinois v. Gates, No.81-430 (U.S. Re 
argument ordered 29 Nov. 1982). the Courtdirected the parties 

to address the question whether the rule requiringexclu
eion at a criminal trialof evidence obtained in violation 
of the Fourth Amendment. ..should to any extent be 
modified,80 as, for example not to require the exclusion 
of evidence obtained in the reasonable belief that the 
search and seizure at issue was consistent with the 
Fourth Amendment. 

Id.  (citations omitted). Cutes involved a eituation in which the 
police conducted a search and seizure pursuant to a j u d i d y  is
sued warrant which was later ruled insufficient. In such a case 
where the magistrate, not the conatable,erred, the underlying 
purpose of the exclusionary rule, that of deterring illegal police 
conduct, would appear to be ill-servedin a case inwhich the po
lice did seek judicial sanction for their actions. On the other 
hand, in inevitable discovery cases, the exclusionary rule would 
be well aerved if evidence would be excluded, even in those 
casee in which it would have been inevitably discovered, in cir
cumstances in which police engaged inbad faith activities to ac
celerate the discovery of the evidence.See 3 W. LaFave, Search 
& Seizure 5 11.4, at 620-21 (1978).To the extent that a rule of 
good faith becomes accepted as an exception to the exclusion
ary rule, it is unlikely that the m i n i i l  requirement of a lackof 
bad faith in inevitable discovery caseswil l  be eschewed. 

phere, it is unlikely that military law will long re
main immune from such a minimal requirement as 
a lack of bad faith on the part of police officials in 
inevitable discovery cases. Accordingly, the judge
advocate seeking to advance inevitable discovery 
as a theory of admissibility ought to place the eub 
jective intentions and thoughts of the official who 
engaged in the unconstitutional conduct on the 
record. Failure to do so leaves the appellate court 
with a record in the same posture as Williams 
III: 	objectively illegal conduct unbalanced by the 
reasoning of the actor. In those cases in which the 
constitutional violation was merely “technical,” 
such as B prematurely, but innocently, executed 
search or a search authorization issued by a dis
qualified commander, there should be little diffi
culty in successfully litigating the issue. In cases 
such as Kozak, however, it is questionable that the 
government should carry the day when presenting 
to the court an objectively deliberate disregard of 
the instructions of the official authorizing the 
search. Additional evidence which might tend to 
diminish the apparent flagrancy of the conduct, 
such as an unforeseen and exigent event which re
quired the actions in question,may be necessary. 

Hopefully, as inevitable discovery cases reach 
the appellate level, the courts of review and the 
Court of Military Appeals will further refine the 
military definition of the doctrine and more accu
rately and fully instruct the trial counsel concern
ing the minimal constitutional evidentiary re
quirements involved. Prompt and detailed atten
tion by the c o d  to this issue could prevent rever
sals such as Williams and help insure that “when 
it’sover, it’s over.” 

I 
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Major Changes inMinor Construction 

<- Mw*orJames 0.Murre11 


Instructor, Contmct Law Division, TJAGSA 


On 1 October 1982, the Military Construction struction Act.@This statute provided for the ac-

Codification Act' went into effect. The purpose of complishment of urgent requirements that had 

the act is to revise and codify the permanent provi- not been included as specified projects in the an

sions of law relating to minor construction and nual authorization and appropriation acts.' In the 

family h0using.l For the most part, current policy 1978 Military Construction Authorization Act, 

and procedures have simply been incorporated in a this minor construction authority was modified 

new format. However, some significant substan- and the necessity for an urgency determination 

tive and procedural changes have been adopted. was eliminated.' Congress funds these unspecified 

The purpose of this article is to highlight those projects from a pool of fundscalled Minor Military 

changes that have affected minor construction. Construction, Army (MMCA) which i s  appropriat-


In order to more fully appreciate the signifi- ed as part of the yearly Military ConstructionAp


cance of the Military Construction Codification propriation Act. 


Act, as compared to the repealed Minor Construc- As amended, the Minor Construction Act au

tion Act, a summary review of the military con- thorized minor construction not in excess of 

struction authorization and appropriation process $500,000 per project.' The statute made available 

may prove useful. Operation and Maintenance (OMA) funds for mi


nor construction projects not in excess ofCongress funds specific construction projects in $lOO,OOO.lo The Act established mandatory priorthe annual Military Construction Appropriation approval requirements1' and provided procedures
Act. Military Construction, b y (MCA) funds for approval of unforeseen cost increases in pre

can only be used for those projects for which the 

funds were appropriated except as specifically au- viously approved projects.l' 


thorized by A misapplication of such funds The Minor Construction Act was revised and re

may result in a violation of what was previously codified in 1982.laThe $500,000 ceiling has been 

called the "Anti-Deficiency Act," which has now increased to $1 million. The new statute author

been codified' and implemented by Army regula- izes the use of OMA funds for minor construction 

tion.' The congressional exercise of control over projects not in excess of $200,000.14Under the 

these specific 'line item" projects creates a three to 

five year delay between the time a project is iden- '10 U.S.C. 2674 (1976).
tified and the time the project is finally authorized Q 


and funded. 'House Report,supm note 2, at 8. 


at 35.Minor Construction Act, The Army Lawyer, 
, Recognizing the need for a more expeditious Mar. 1978,New 

process, Congress in 1958 enacted the Minor Con
'10 U.S.C.Q 2674(b) (Supp.V 1981). 

'Old.at 0 2674(c). 

1982). Vd.at Q 2674(b).'10 U.S.C.A.Q§ 2801-61 (S~pp. 

'See H.R.Rep. No. 97-612.97t.h Cong., 2d Sess. 3, reprinted ''Id. at Q 2674@)(2). 
in 1982 US.Code Cong. & Ad. News 443 bereinafter cited as 

t 

I 

I 

I-\ 

"Pub. L. NO.97-99, tit. IX,0 907,95 Stat. 1385 (1982) (d-
House Report.] fied at 10 U.S.C.A.5 2805 (Supp. 1982)). 
'31 U.S.C.A.5 1301(a)(Supp. 1982). "Army Reg. No. 415-35, Construction-Minor Construction 
'31 U.S.C.5 665 (1976). para. 2-2 (1 Feb. 1979) [hereinafter cited as AR 415-351 re 

quires the u8e of OMA funds for minor construction projects
'Army Reg. No. 37-20, Financial Administration-Adminis- not exceeding $1OO,OOO. Dept of the Army Message 2315002 

trative Control of Appropriated Funds(1 Aug. 1980) mereinaf- Dec 82, eubject: Additional Policy Guidance Resulting fmm 
ter cited as AR 37-20]. PL 97-214, MilitaryCodificationAct, states: 
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new statute, the prior approval required is only by 
the Secretary of the Army and only for projeds 
that will exceed $500,000.16A construction project 
was defined in 10 U.S.C.5 2674 as "a single un
dertaking which includes all construction work, 
land acquisition and installation of equipment nec
essary to: (1)accomplisha specific purpose and (2) 
produce a complete and usable facility or a com
plete and usable improvement to an existing facili
ty." Although the new statute omits the language 
"accomplish a specific purpose," a reading of the 
legislative history does not suggest any intended 
substantive change.l0 

The area of most significant change is in allow
ance for cost variations in approved minor con
etruction projects. The Act sets forth guidelines 
for approving variations in the estimated costs of 
approved minor military construction projects." 
The approved amount may be increased prior to 
contract award if the Secretary of the Army deter
mines that the increase is necesary to meet an un
usual variation in cost that could not have been 
reasonably anticipated at the time the project was 
originally approved.l0If the new estimated cost of 
the project exceeds $1 million and i s  more than 25 
percent of the original approved amount for the 
project, no contract may be awarded until the in
crease is approved by the Secretary,a written noti-

Public Law 97-377,21 Dec 82 [Cantinting ResoIution 
Authority]contains the entire FY 1983 DODAppropria
tionAct and by deletion of the formally etated $lOO,OOO 
OMA New Work limitation,the limitation is automati
cally raised to $200,000 as originally intended by PL 
97-214 Which 10 USC 2806. 

It will be the authority and decision of MACOM com
mander to determine what part of thia amount will be 
delegated to their inetallation commanders. 

But see Army Reg. No. 37-110, Financial Administra
tion-Budgeting, Reporting, and Responsibilitiesfor Industrial 
Funded Inatallations and Activities, para 4-62 (C.2 1 Jan. 
1983)bereinafter cited aa AFt 37-110) which limitsthe use of 
industrial funds for alterationsto the real property facilities of 
an industrial fund activity to $l00,OOOper project. 

"Para. 2-6, AR 416-36 prescribes specific approval require
mentsdepending upon the estimated coat of each project. 

W o w  Report, supm note 2, at 17. The mme prohibitions
against incremental and phased constructionareexpressed. 

l'10 U.S.C.A.Q 2853(b)(Supp. 1982). 

"Id. 

fication of the facta is submitted to the appropri
ate committee of Congress,and either 21 days has 
elapsed from the date of submission of the noti
fication or each of the appropriate committees of 
Congress has indicated approval.le 

After a contract for a project has been entered 
into, the Secretary of the Army may approve in
creases in order to meet the costs of change orders 
or contractor claim^.^ If the cost increase is more 
than 25 percent of the approved cost of the project 
or if there had been a prior cost increase before 
award of  the contract, the appropriate committees 
of Congress will be promptly notified of the re
vised costs and the reasons for the revision.a1 

In summary, the practitioner should be aware 
that the Military Construction Codification Act 
has significantly altered the limits and procedures 
of the Minor ConstructionAct, to include: 

(1) increasing the maximum limit for minor con
struction using MMCA funds to $1 million per 
project; ii 

(2) authorizing the use of 0hI.A funds for minor 
constructionnot  exceeding $200,000 per project; 

(3) limiting the etatutory approval requirements 
to the Secretary of the Army for projects in excess 
of $500,000; and 
(4) expanding the procedures for authorizing cost 
variations for approved minor construction proj
ects. 

Exceeding the above fund limitations or failing 
to follow the statutoq procedural requirements 
will cause a violation of Army regulations, which 
would require a report to Congress.z2Exceeding 
regulatory limitations, other than those in funding 
channels or included on funding documents, or 
failing to follow procedures which are not statu
torily mandated should not, however, be consid-

G a t  f 2853(c). 

'"Id. at f 2853(e). 

"Id. 

=See 31 U.S.C.Q 66qiX2)(1976). 

1 
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ered as a reportable violation.m Existing regula-

Wept of the Army, Mt Comptroller of the Army for Fiscal 
Policy Letter, Responding to Inquiries from Chief, Procure
ment Law Div.,The Judge Advocate General's School,23 Jun. 
1977. An example of a regulatory limitation in funding chan
nels a violation of whichwould also be a violation of AR 37-20 
is AR 37-110. See note 6eupm. 
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tory provisions concerning minor construction 
should be followed until new guidance is pub  
lishedf' 

"See AR 37-20. 

The Only Things Certain Are Death and ... 
State Taxation of Military Income 

Major Michael E. Schneider' 

Adrninistmtive and Civil Law Division, TJAGSA 


As spring approaches, all servicemembers' Section 514 
thoughts turn to the inevitable tax season. Most 
members of the armed services are familiar with Section 514, SSCRA provides that military pay 
their obligations to file federal income tax returns, can be taxed only by the state in which the aimed 

but not all are as aware of their obligations con- forces member is domiciled. The specific purpose 
cerning state income taxation. In these days of de- of this section was recognizedby the United States 
creased federal assistance, the states have in- Supreme Court in California v. B u d : *  
creased their collections of state taxes, particular- [To]. ..broadly free the nonresident [serv
ly state income and personal property taxes.' Dur- icemember] from the obligation of having to 
ing a military career, servicemembers may serve pay property and income taxes [so as] to re
in many different states, and, but for the protec- lieve him of the burden of supporting the 
tion provided by Section 514 of the Soldiers and governments of the states where he [is]pres-
SailorsCivil Relief Act (sSCRA),2may be subject ent - . .solely in compliance with military or- . 
to multiple taxation of their income and personal 

I ders.' 
property. For this reason, it is helpful to review 
the protections afforded by the Act and to look at To accomplish the stated purpose of Section 
a few current problems facing servicemembers re- 614, the Act recognizes three legal principIes 
garding state taxation. which, taken together, limit taxation of military 

pay and personal property to the servicemember's 
state of domicile. First,military personnel neither 
acquire nor lose their domicile for tax purposes 

'It has been noted that solely because they are present in or absent from a 
Itbee collected by ~teteand local governmenta totaled state pursuant to military orders.6This legal prin
$265.7 billion during the 12 months ending June 1982. ciple protects domicile. The second legal principle
This was an increase in total taxes of 23.7 billion or concerns the nature of military pay.eMilitary com
9.8%, in comparison with the year ending June 1981. 

State tax collections totaled $162.2 billion up 8.3%, pensation is deemed earned only in the state of 

while locally imposed taxes amounted to $103.5 billion domicile. This legal fiction gives to the domiciliary 

up 12.3%.during thisperiod. state alone the power to tax the military pay of its 
Property tax collections showed the largest percent- servicemembers. Another legal fiction and the 

age increaseduring the period, rising 12.7%to a total of third legal principle places the situs of personal

$82.3 billion.. .Individual income tax collections ex

periencedthe second greatest percentage of increase,ris

ing 10.3%, with tax collections during the period total- '382 US. 386 (1966). 

ing $51.0 billion. State Taxes,Slate & Local Tares Up 

'Id. at 393.
Again,61Tares51 (1983). 


'50 App. U.S.C. 5 574 (1976) bereinafter cited ae Section 'Section 514. 

5141. 'Xd. 
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propkrty of military personnel in the state of 
domicile.' The combination of thqse three legal 
principles forecloses the possibility of members of 
the armed forces being taxed as either domicil
iaries or as statutory residents by any state except 
their actual state of domicile regarding their mili
tary income and their personal property. In short, 
the Act protects military pay from multiple taxa
tion by recognizingthat the state of domicile is the 
only state jurisdiction with the power to tax.O 

Although Section 514 provides significant pro
tections, military personnel should be aware of 
certain limitations. First, the Act protects only 
military compensation from possible multiple tax
ation. Nonmilitary income derived from off-duty 
employment or investments could be taxed by the 
state of domicile and the state where the nonmili
tary income was earned.' The state of domicile has 
the power to tax all income wherever earned to in
clude both the military and nonmilitary compensa
tion.'O The other state where the nonmilitary pay 
was earned can tax all the income earned within 
the state." Thus, servicemembers who have off
duty employment or investments may be required 
to pay tax to both states for their nonmilitary in
come. The only relief for them may come in the 
form of state tax credits. This relief may be 
limited because no state is required to give state 
tax credits or give full credit for taxes paid to an
other state. Nonmilitary income is not protected 
from multiple taxation. The protection afforded 
under Section 514 is limited to military compensa
tion of military personnel. 

Another limitation of importance to service
members concerns their dependents. The legal 
principles applicable to military personnel do not 
apply to their dependent spouses or children. 
Therefore, the income of their dependents earned 
outside the dependent's state of domicile may be 
subject to multiple state taxation. Likewise, joint

~~~ 

'Id. 

'See Dameron v.  Brodhead. 345 U.S.322 (1953) (Supreme 

Court upheld constitutionalityof Section 614). 

%wrence v. StateTax Comm'n, 286 US.  276 (1932). 

W e w  Yorkex. rel.cohn v. Graves, 300 U.S.308 (1937). 

"Guartanty Trust v. Virginia,305 U.S.19 (1938). 

ly owned personal property may be subject to 
double taxation. The state of domicile may tax due 
to the legal fiction-that the personal property40f
the servicememberistlocated in that state, and the 
state where the personal property is actually lo
cated may also tax the dependent's interest in the 
property. Again, tax credits may provide some 
limited relief. However, this relief may be M l e  
consolation to the dependents who move tu other 
states only because of the servicemember's mili
tary orders. In summary, the protections afforded 
under Section 514, SSCXA,are Limited to protect
ing the tax status of military personnel based on 
domicile and to protecting their military pay and 
personal property from possible multiple state tax
ation. , .  

I L
State Treatment of Income 

Section 514 protects +n&emembers from mul
tiple taxation by limiting the power to tax military 
compensation to the state of domicile. For tax pur
poses states treat the& servicemember domicil
iaries in a number of ways. Some states 
like all personsdomiciled within the state. A state 
in this category with a state income tax may tax 
all the servicemember's income wherever earned 
to include military pay and offduty pay earned 
outside the state of domicile.12On the other hand, 
in those states that have no state income -,,the 
servicemembers are absolutely immune from pay
ing state tax to any other state on their military 
pay. Some military personnel attempt to take ad
vantage of this absolute immunity by changing 
their domicile to a state that has no income tax. 
Changing domicile should be done properly by in
suring that the requirement of physical presence 
and intent to be a domiciliary evidenced by the 
indicia of domicile are met.Ia In this way, service
members will be treated as all others in the new 
state and will avoid challenges from the old state 
of domicile. 
Many states treat servicemembers ntly 

than other persons domiciled in the s few 
states completely exempt active duty pay from 
taxation." Another three states exempt military 

'%nwrence v .StateTax domm'n, 286 US. 276 (1932). 

I'See Joseph, A Checklist for Determining Domicile, Prac. 
Law., Jul. 1981,at 65. 

-
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pay from state taxes arising from military service 
outside that state.'* Several other states have set 
out various testa, which, if met, have the effect of 

h exempting military pay-for service outside the 
statelaSome other states provide for exclusion of 
only a &utof military compemtion.1T These are 
the mehods by which s t a b  treat their service
mem$rs differently than other domiciliaries of 
the st8d.18 

L .' 

" f io i s ,  New Hampahire, Michigan,and Vermont fall into this 
category. See Offaof The Judge Advocate General, US-, 
All States Income Tax Guide 44 (Ilhois), 70 (Michigan), 91 
(New Hampshire), 162 (Vem~ont)(1883) [hereinafter cited as 
AU States Tax Guide]. 

'Lcalitornia, Idaho, and Pennsylvania fall into this category. 
See States TarGuide,tupm note 14, at 13-18 (California), 
41-42 (Idaho), 133-36 (P~nnsyl~aaia). 

"MiESOuri, New York, West Virginia, and New Jersey apply 
the b p u t  test.&e AU Statee TaxGuide,8Upm note 14, at 
81-83 (Missouri),106-10(Ne~Yd),167-61 (We&Virginin). 

'Wisconsinexcludes the fmt $l,OOO of military income from 
state taxation. eee AU States ?ax Guide,uupm note 14,at 162, 
whileOregon LK) excludes the f ~ t$3,000.Id.at 129. 

W e e  the llummary of atate laws granting tax advantages to 
militarypersonnelappended to thisarticle. 

Appehdix 

Conclusion 
Military personnel of all  grades and ages are 

faced with the agony of the tax season. Complete 
return preparation includesthe federal return and 
may also include a state tax return. Servicemem
bers should know the protection afforded by Sec- . 

tion 514, SSCRA, and how states treat their mili
tary pay. Additionally, they should be familiar 
with both federal and state tax deductions and 
credits. A recent example concerns Individual Re
tirement Accounts. The federal government al
lows a $2,000 deduction for servicemembers par
ticipating in an IRAprogram, but not all states d
low a comparable deduction." This example illus
trates the need for military personnel to be aware 
of not only the changes in federal tax laws, but 
also the specific state tax laws where they are 
domiciled. This knowledge coupled with the pro
tection afforded by Section 514, SSCRA, should 
make the inevitable tax return time a short and 
pleasant season. 

'.See the summary of state treatment of individual retirement 
accounts appended to this article. 

States That Have NoStateIncome Tax 
Alaska Nevada Texas 
Connecticut' South Dakota Washington
Florida Tennessee' Wyoming 
,(These statesbay tax dividends end interest which exceed a certain amount. 

4 -

Stales That DoNot Tax Military Income 
\ Wherever Stationed Outside the State Ifcertain tests 

are metZ 
I l l i n O i 8  California Missouri 
Michigan Idaho New Jersey
NewHampshire ' Pennsylvania New York 
Vermont Oregon 

West Virginia 
lkmiciliary servicemembersare exempt from stateincome tax if 

a) they maintainednopermaneat place of abode in the etate during the tax year; 
b) they maintainedE permanentplace of abode elsewhere; and 
c)  they did not apend mare than30day of the taxyear in the state of domicile. 
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States That Exempt PartOf Military Income 

Arizona ($1000) California ($lOOOY North Dakota ($1000) West Virginia ($4000)'
Arkansas ($6000) Indiana ($2000) Oklahoma ($1600) Wisconsin ($1000)

Oregon ($3000)s 
'IfBtationed in the &ite of domicile 

States That Permit $2000 JRA Deduction 
Alabama 
Arizona 

Kentucky 
Louisiana 

North Dakota' 
Ohid 

Colorado 
Delaware 
Hawaii , 

Maryland 
Michigan
Mississippi 

Oklahoma 
Rhode Island 
Utah 

Idaho Missouri Vermont 
Illinois 
Indiana 
Iowa 

Nebraska 
New Mexico 
New York 

Virginia 
West Virginia
Districtof Columbia 

Kansas North Carolina 
wyifstateshortformiBused 

States That Permit $1600 IRADeduction /h' 

California Minnesota Oregon
Georgia Montana South Carolina 

Administrative andCivilLaw Section 
Administrative and Civil Luw Division, TJAGSA 

Compilation of Principal Legal 
moved and wed as a handy desk reference. ItRelated Army Regulations 
should assist the military attorney in answering

On the followihg page is compiled a list of those those eleventh hour and need-to-know-yeste&y
Army regulations which should be of interest to questions which darken the life of every judge
the judge advocate. This list is designed to be re- advocate. 

, 

I 
I 



. ... ..~-

1 


600-15
15-100 600-18
15-185 600-m
?O-I 600-21 


6-31
27-10 
27-14 
21-20 600-33
27-40 baa-37
27-50 60040 
195-2 6m-M
195-5 600-85
1 9 5 4  600-200 
Mo-1 6 m -240 
m o - 2  601-200 
210-1 600-1 
210-7 608-3 

210-10 

210-25 608-9 

210-51 608-M 

230- I 6-1 

340-8 

340-15 608-99 

340-17

340-18-4 623-105 


623-m~
340-21 6-S
340-21-4 

630-10
3wI-ll2 633-30
351-21 633-IW
360-9 633-1m 
300-33 635-ZW
LO¶-16 735-11
405-m 9 3 0 4
415-35 9363 
m-50 
bW-4 

600-9 
600-10 

6bo-11 

600-14 


27-5 
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LegalAssistance Items 
Major Joseph C.Fowler, Major John F. Joyce, Major William C. Jones, 

Mqior Harlan M. Heffelfinger, and Captain Timothy J. Grendell 
Administmtive and Civil Law Division, TJAGSA 

Some SurvivorBenefit Plan Benefits MayNow 
Be Included in the GrossEstate 

The estates of all decedents dying after 31 
December 1982 will include the value of annuity 
benefits in excess of $lOO,OOO payable to a benefi
ciary other than the executor. Accordingly, pen
sion and profit sharing plans, individual retire
ment accounts, and the proceeds of the Survivor 
Benefit Plan(SBP)may now be tarred to the extent 
the benefits exceed $lOO,OOO. Previously, the es
tate tax exclusion for such plans was unlimited. 
This is a result of 5 245(a) of the TaxEquity and 

Fiscal Responsibility Act of 1982, which added 
subsection 203%) to the Internal Revenue Code. 

In the case where the proceeds of the SBP are 
paid to the spouse, amountsover $loO,OOO remain 
untaxed because of the unlimited marital deduc
tion concerning these transfers. However, for es
tate transfers to other beneficiaries, the actuar
ially anticipated stream of SBP payments in ex
cess of $100,000 will be included in the estateand 
applied toward the unified credit and exempt 
transfers. The value of the estate in excess of the 
credit and exempt amount willbe taxed. 

Judiciary Notes 

USArmy Legal Services Agency 


1. Digest -Article 69, UCMJ Application 

A recent application submitted under the provi
aions of Article 69, UCMJ, McMichuel, SUMCM 
19826230, involved the transfer of an allegedly 
forged have1 order. The accused had sought to ter
minate a civilian rental agreement, pursuant to a 
military clause therein, by providing falsified evi
dence of a claimed permanent change of station in 
order to avoid forfeiture of his security deposit. 
The Judge Advocate General granted relief upon 
the grounds that the specification failed to either 
state an  offense or to allege the relevant facts 
necessary to support jurisdiction over the accused 
and over the off-post transfer; i.e. uttering, of a 
forged instrument, and the documentary evidence 
was received in evidence without the necessary au
thentication and foundational predicate required 
by Military Rules of Evidence 901, 902, and 
1001-05. 

In thiscase, the specification failed to name the 
accused or to give any indication of his military 
unit or otherwise allege that he was a person sub 
jed to the UCMJ. Further, although the require
ment in United States v. Alef, 3 M.J.414 (C.M.A. 
1977), that the government need allege facts to 
show requisite serviceconnection i s  ordinarily 

viewed asprocedural, see United States v. Adams, 
13 M.J. 728 (A.C.M.R. 1982); United States v. 
King, 6 M.J.553 (A.C.M.R.1978),petitiondenied, 
6 M.J. 290 (C.M.A.),petition for reconsideration 
denied, 7 M.J. 61 (C.M.A. 1979). in this case the 
deficiency was significant. 

Only the off-post transfer of the forged order, as 
opposed to the forgery itself, was charged. An es
sential element of an offense under Article 123, 
UCMJ is that the uttered instrument "would,if 
genuine,apparently operate to the prejudice of an
other."Where the instrument at issue does not on 
its face demonstrably disclose such legal efficacy, 
mere recitation of the legal conclusion is insuffi
cient and additional pleading is neoessary to show 
how such prejudice would result. United Statesv. 
Farley, 11U.S.C.M.A.730,29 C.M.R.546 (1960); 
United States v. Davis, 4 M.J. 752 (A.C.M.R. 
1978); United States v. Billups, 49 C.M.R. 802 
(A.C.M.R.1975). Here, the specification identified 
the falsified document only as W b i t  A" and 
there was nothing on page one of the charge sheet 
that would remotely suggest what that document 
might be. Thus,the specification left it impossible 
to determine that any document with possible 
legal efficacy had been transferred or that there 
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was any military interest whatsoever in the trans- Court-Martial Trial Procedure (16 May 1982). 

action between the unidentified accused and the When deficiencies of the degree that occurred in 

civilian real estate company. Had there been any the McMichdel are discovered, supervisory review

effort to comply with the precatory language in ing authorities should take remedial action pur

paragraphs 2& and paragraph 14 of Appendix 6a suant to Article 65(c), UCMJ and paragraph 

of the Manual for Courts-Martial by setting out 94a(2),Manual for Courts-Martial. 

the instrument or a reasonable description thereof 

in the specification, the specification probably 2. Court-MartialOrders 

would have satisfied the tests of both Aief and Recently, it has been noted &at the copies of

Farley. initial promulgating and supplementary court-


The eummary court officer’s findings of gwlt martial orders contained in many records of trial 

were also premised upon the admission of the CID are completely illegible. Staff judge advocates 

Report of Investigation and exhibits thereto. They should insure that reproduction facilities produce 

were admitted solely upon the hearsay testimony legible copies of court-martial orders. All court

of the preparing agent. It was concluded that the martial orders become a permanent part of the 

CID agent did not have the requisite personal record of trial and are retained therein indefinite

knowledge or expertise to authenticate or explain ly. 

the contractual documents and falsified order that 

he had allegedly had obtained from the civilian 3. Certificate of Service or Attempted Service 

landlord during the course of his investigation. a. The Notice and Receipt Form (JAIS-CC 

Absent an express consent to a trial without m y  Forms 10d & lOe), properly executed by the ac

testimony from the recipient of the false order, cused, should be forwarded to JALS-CC without a 

the accused’s failure to object to the admissibility forwarding letter of certificate of service (Para. 

of  the various documents was not deemed a waiver 13-4a(2), AR 27-10). 

under Military Rule of Evidence 103. As there was b. Certificate of Attempted Service (by mail). 

no substantive evidence other than the hearsay An original and two copies of the properly com

testimony of the CID agent and his Agent’s Inves- pleted Certificate of Attempted Service @A Form 

tigation Report (CID Form 94) that the accused 4916-R) and the original and two copies of the 

had transferred any document to the landlord, the p o s t a l  return receipt should be forwarded imme 

accused’s motion for finding of not guilty should diately when received by general court-martial 

have been granted. convening authority to JALS-CCR, Nassif Build-

The MeMichael case illustrates a continuing ing, Falls Church, VA 22041. All originals and 
problem in the use of summary courts-martial. first and second Xerox copies should be stapled 
Supervising staff judge advocates must insure separately. One copy of the DA Form 4917-R 

that specifications referred to tr ial  by summary which advised the accused of his appellate righb 

court-martial are drafted to the same standards of should also be attached to the original set. See 

specificity and completeness that would be ex- paragraphs 13-4b & c of  AR 27-10, for further 

pected in trials by general courfs-martial. Sum- guidance where service is unsuccessful or where no 

mary court officers should be properly briefed on receipts have been received 60 days after forward

their obligations to insure that findings are based ing the U.S.A m y  Court of Military Review deci

upon the receipt of competent evidence that is ad- sion. 

missible under the Military Rules of Evidence. Of 

particular concern is that supervising SJAs insure 4. Transfer Orders 

that the fiatpage of the Charge Sheet O D  Form One copy of transfer orders should be forwarded 

458) correctly indicates the names of witnesses to JALS-CCR immediately so that the Army

who testified and the identification of documents Court of Military Review decision may be dis

received in evidence as required by paragraph 7% patched to the proper general court-martial con

of t h e  Manual for Courts-Martialand paragraphs vening authority for prompt service upon the ac

27 and 29 of DA Pam 27-7, Guide for Summary m e d .See para. 13-3, AR 27-10. I 


n 

r , 
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6. Dischargeor REFRAD Orders 
When an accused has been discharged or re

lieved from active duty prior t.O the publication of 
a f i i  order by the general court-martial conven
ing authority, a copy of the ordem and a DD Form 

-214 should be forwarded to the Clerk of the Court 
immediately BO that a final supplementary court
martial order may be published by HQDA. See 
para. 13-5c(3), AFt 27-10. 

6. Request for FinalAction 
When an accused requests that fiid action be 

completed inhis or her case after appellate review 
has taken place, an original and two copies of DA 
Form 4919-R, Request for Final Action, properly 
executed,should be sent toJAZS-CCR. Ten copies 

of the f d  supplementary court-martial order 
&odd be attached to the request for final action 
when forwarded., 

7. Petition for Grant of Review in the U.S. 
Court of Military Appeals 

General court-martial convening authorities 
should insure that DA Form 4918-R is fully com 
pleted when forwarded, in five copies, to an ac
cused or to the United States Courtof Military Ap
peals.The Court of Military Appeals has fouud it 
necessary on many occasions to request informa
tion which had been omitted on the form from the 
Clerk of Court. Some discrepencies noted were the 
omission of the name, grade, and social security 
number of the accused or the case's ACMR num
ber. 

NonjudicialPunishment 

QuarterlyFunishment Rates Per lo00Average Strength


July-September 1982 


ARMY-WIDE ' 

cows Armycommands 
O v E R S E A s h y c o ~ d s

USAREURand Seventh Army 
command3 

Eighth US Army 
US & m y  Japan 

iunitsin Hawaii 
cUnitsinAlaska 

Units in Panama 

Courts-Martial 
I 

QuarterlyPunishmentRates Per loo0 Average Strength
July-September 1982 

. 

Quarterly 
Rates 

43.45 
44.33 
40.46 

39.10 
66.09 
16.22 
36.82 
32.77 
61.41 

G E ~ Z R A J ~ W  SPECLALCM SLIMMARYCM 
BCD NON-BCD 

ARMY-WE .48 .77 .38 1.09 
cornsAmycommands .40 .60 .36 1.02 
OVERSEAS Army commands
USAREUR and Seventh Army 

.61 1.04 .39 1.18 

commands .69 1.12 .31 1.21 

4 
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GhWhY&CCM SPEClALCM SUMMARYCM. ?  

BCD NON-BCD 
Eighth US Army .20 1.08 .77 , .54 
US Army Japan - .39 .39 .39 , 

UnitsinHawaii .17 -45 1.06 .50 
Units in Alaska .24 .84 - 2.99 ' 

Units in Panama 1.29 .57 .14 3.15 

NOTE:Above figures represent geographical areas under thejurisdiction of the commands and are based 
on avemge number of personnel on duty within those areas. 

Reserve Affairs Items 
Reserve AffairsDepartment, TJAGSA 

1. ReserveIDCards 

The Judge Advocate General's School does not 
hueReserve Component cards' A reserve Of
ficer who needs an ID card should follow the proce
dure outlined below: 

a. Fill out a DA Form 428 and forward it to Com
mander, U.S.h y Reserve Componenta Person
nel and Administration Center, ATTN: 
AGUZ-PSE-VC, 9700 Page Boulevard, St. Louis, 
Missouri 63132. Include a copy of recent AT or
ders or other documentation indicating that the 
applicant is an actively participatingreservist. 

b. 	RCPAC will verify the information and the in
dividual's entitlement, prepare an ID card, and 
send it back to the reservist. 

c. The reservist must sign the card, affix finger
prints, attach an appropriate photograph, and re
turn the materials to RCPAC. 

d. RCPAC will affix the authorizing signature 
and laminate the card, and will send the f i s h e d  
card to the applicant. Also enclosed will be a form 
receipting for the ID card. 

e. The applicant must execute the receipt form 
and send it to RCPAC. 

2. Court Reporting Equipment 
Court reporting equipment (ANITNH 23) has 

been procured for selected USAR units. These 
units are primarily military law centers, court
martial trial teams, and court-martial defense 
teams,but certain COSCOMs, support groups, and 
civil affairs units have been designated to receive 
the equipment. Because the equipment has been 

centrally procured, it is  issued without cost to the 
selected units. Each unit must requisition the 
equipment through rmpplychannels. Al
though the equipment is issued without cost to the 

unit, maintenance of the equipment 
be a responsibility of the unit until spare parts are 
in the supply inventory, which is anticipated to oc
cur about December 1983.Each CONUSSJA has a 
listing of units designated to receive the equip 
ment. 

3. Senior Judge A 
In the January 1983 edition of TheArmy Law

yer, the selection process set forth at paragraph 
2-20h, AR 140-10, for assigning Military Law 
Center commandersand ARCOM or GOCOMstaff 
judge advocates was reviewed in an effort to draw 
attention to the fact that the lack of compliance 
with the selection requirements had, in a number 
of instances, resulted in eligible officers being 
overlooked for thoae critical positions. TJAG re
cently reiterated his policy that all  qualified offic
ers must be given an equal opportunity to compete 
for the l i m i t e d  number of senior troop unit posi
tions available. Towards this end, TJAG has di
rected that, with regard to future nominations, all 
nominating commandsmust clearly establish that 
they have complied with the literal requirements 
of AFt 140-10. This will include a by-name List of 
all eligible officers, i.e. thdse holding the pre
scribed grade or promotable thereto, including 
those in the con p, the extent of the geo

d the reasons for select
ing the primary nominee. CONUSA SJAs will be 
responsible for assuring compliance with this re
quirement. 
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TJAGalsb exiress& concern regarding the nu
merous requests for &&ion of’the three year 
tenure period for these senior positions. Excep
tions to this tenure limitation may be granted but 
only under very limited circumshces. The tenure 
requirements are intended to provide a pool of ex
perienced officers ready to assume senior positions 
upon mobilization: To avoid the undermining of 
this cr i t id  goal, TJAG has instructed that exten
sions will not be granted except under truly exi
gent circumstances,as described in the regulation, 
and where there are no feasible alternatives. Any 

extension request must include a listingof aIl eligi
ble officers who were considered plus the criteria 
utilized for determining eligibility. An unsubstan
tiated assertion that there are no qualified officers 
in the area will not justify an extension. It is the 
responsibility of all senior judge advocates to have 
a comprehensive plan for the recruitingand train
ingof personnel in their units so that there will al
ways be qualified personnel available to fill essen
tial positions. CONUSA SJAs will be monitoring 
the commands in their area to ensure that proper 
long range planning is undertaken. 

Army Law Library Service 

Developments, Doctrine, and Literature Department, TJAGSA 


In accordance with AR 27-5, all Army law li
braries are reminded that requests for material 
must be �oorwarded&rough their library managers 
to the Army Law Library Service (U).Recent
ly, numerousrequests have been received directly 

from the field. Those libraries which do not know 
the location of their library manager may contact 
ALLS; we wiU be glad to give you this informa
tion. 

FROM THEDESK OF>THESERGEANT MAJOR 

by Sergeant MqforJohn Nolan 

3 . r 

- , I 

porters are expected 
to participate in,some type of physical training 
program and to take the Army PhysicalReadiness 
Test (APFtT)unless they are precluded from doing 
so by a m e d i d  profile. Individuals who are age 40 
and over should be m e d i d y  screenedand are ex
pected to participate in such physical training and 
testingaimmedical rmine feasible. 

should insure that 
personnel’ with pro restrict participa
tion in or some form of &e&se or testing peri
odically consult the ocal health clinic to deter
mine whether some 
safely taken and w 
tnh iug  is possible (see 
350- 15). 

The Cbmmander of MILPERCEN (DAPE-ME)
recently sent a message to the field (1608002Dec. 

1982, Subject: Policy Changes to Officer and En
listed Evaluation Reports) which states that cur
rent APRT and heighuweight data will be placed 
on EER’OERs, beginning with the reports carry
ing a “thrudute”of May 1983 or later. 
AU chief clerks are encouraged to aggressively 

monitor the PT programs for their personnel and 
set the example by actually leading the various 
typesof physical training sessions in order to keep 
our clerks in shape. 

2. First Annual Judge AdvocateGeneral’s 
SeniorNoncommissionedOfficers and 
Warrant Officer Workshop 

The First Annual Judge Advocate General‘s Sen
ior Noncommissioned Officers and Warrant Offic
er Workshop was held during the period 16-19 
January 1983 at the U.S.Army Legal Services 
Agency,Falls Church, Virginia. 
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The worbhop was a great success. The objec
tives of the workshop were to: 

a. Promote an effective warrant and NCO rela
tionship which will enhance mission accomplish
ment. 
b. Increase office efficiency through effective 

use of personnel. 

c. Review and articulate the distinct role6 of the 
senior NCO and warrant officer. 

d. &view and discuss problem areas. 

e. Submit appropriate recommendations to The 
Judge Advocate General for approval and utiliza
tion throughout the JAG Corps. 

CLENews 


1. 96th Contract Attorneys Course 
The 96th Contract Attorneys Course scheduledfor 
16-27 May 1983 has been canceled. 

2. 16thFiscalLaw Course 
The 16th Fiscal Law Course, 5F-F12, has been 
changed from a 3% day course to a 4% day course. 
The course will now commence on Monday, 9 May 
1983. 

3. Mandatory Continuing Legal Education 
Jurisdictions and Reporting Dates 
Jurisdiction Reporting Month 
Alabama 31December annually 
Colorado 31March annually 
Idaho 1 March every third anniver

sary of admission 
Iowa 1March annually 
Minnesota 1March every third anniverary 

of admission 
Montana 1April annually 
Nevada 15January annually 
North Dakota 1February every third year

South Carolina 10 January annually

Washington 31 January annually 

Wisconsin 1March annually 

Wyoming 1March annually 

For addresses and detailed informution, see the 

Janwry 1983 issue of The Army Lawyer. 


4. Failure to Comply With Mandatory CLE 
Requirements First Stepon Road to  
Disbarment in Washington State 

In a recent case, the Supreme Court of  Washing
ton, sitting en banc, upheld the disbarment of an 
attorney who had been suspended from the prac

tice of law for failing to comply with the state’s 
mandatory continuing legal education (CIS) re
quirements and had continued to act as an attor
ney during the suspension. The facts of the case il
lustrate the potential snowballing effect of neg
lecting to fulfill and report compliance with state 
CLE requirements. 

The case was In re Yumagiwa, 97 Wash. 2d 773, 
650 P.2d 203 (1982) (en banc). The attorney in 
question had failed to report compliance withhis 
1978 annual 15 credit hours CLE requirement. Af- ,-. 
ter the year and a four month grace period had 
elapsed without either a report of compliance or a 
request for extension of time, he was suspendedby 
a highest court of the state. Duringthe period of 

#suspension,the respondent represented parties be

fore the Immigration Service, distributed profes-

d 


sional cards which bore the title “Attorney at 

Law,”billed a client for “attorney’sfees,” failed to 

notify clients and attorneys for adverse parties of 

his suspension. and refused to cooperate with the 

statebar association’s investigation of him. 


Noting that “[@e primary purposesof disciplin

ary sanctions are to protect the public and pre

serve confidence in the legal profession and judi

cial system,” the Supreme Court of Washington 

found that the respondent had severely threatened 

both these premises. For purposes of preventing 

repetition, deterring others from engagingin simi 

lar conduct, restoring public confidence in the le

gal profession, and because the respondent had 

been under suspension when these acts were com

mitted, disbarment was considered the only appro

priate remedy. 


Wbile the facti of ~urnigiwaare extreme, the ’,

casehighlights an important point. Unless specifi


% 
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d y  exempted, military attorneys are bound to 
comply with state mandatory CLE requirements. 
Judge advocates must not only insure that they 
observe these requirements, but also that such 
compliance has been reported to the appropriate 
authority. N l  details of the requirements of each 
state are provided in the January 1983 issue of 
TheA m y  Lawyer. As Yamigiwa illustrates, non
compliance can lead to suspension and continued 
practice during suspension can lead to disbarment. 
Simple adherence to the state requirements can 
avoid such dire consequences. 

5. Contract Attorneys ThreeDay Workshop. 
We Need YourHelp. 

The 5th Contract Attorneys Workshop will be 
held at TJAGSA on 18-29 April 1983. Thiswork
shop i s  for you, the contracting attorney working 
at the installation level of government acquisition. 
It i s  your chance to share with other contract law
yers those h o t t y  problems that you have faced lo
cally and are likely to be encountered against else
where. You and your staff judge advocate or com
mand counsel are encouraged to think about prob 
lems you might want to present at the workshop. 
Letters have recently been sent to contract attor
neys' offices outlining the procedures on submit
ting problems for discussion. The workshop struc
ture is designed to address problems faced et all 
levels of the acquisition process from formation ts 
contract close-out. The deadline for problem sub
mission is drawing near, so contract attorneys are 
encouragedto send their problems in immediately. 
Limited quotas are also available for attendees 
who will not present problems for discussion. To 
make this workshop a success, we need you and 
your ideas. 

6. U.S.Army ClaimsService Claims Seminar 
The U.S.Army Claims SeMce (USARCS) will 

conduct a four andone-half day Claims Seminar at 
The Judge Advocate General's School, Charlottes
ville, Virginia, from 13-17 June 1983. Principal 
objectives of the seminar are to discuss recent le
gal developments in the claims field, present the 
background and basis for policy developed by US-
ARCS in the administration of the claims pro
gram,and to conduct training concerning topics of 
general and specific interest to attendees. 

The Claims Seminar will be broken into three 
sessions as follows: 

a. Session I, Personnel Claims, Recovery, and 
Administration, Monday and Tuesday, 13-14 
June 1983,0830-1650 hours. 

b. Session II,Tort, MedicalCare Fkovery, Liti
gation, Maritime and Foreign Claims, Wednesday 
and Thursday, 25-26 June 1983,0830-1630. 

c. Session Et,Risk Management and Medical 
Malpractice Claims, Friday, 17 June 1983, 
0830- 1200 h o w .  

Due to space constraints, attendance will be lim
ited to 185 registrants for each session. Attendees 
are required to register for each session. Registre
tion is mandatory and registration forms may be 
acquired by contacting USARCS, Mrs. Audrey E. 
Slusher (Autovon 923-762217960 or Commercial 
301-677- 7622/7960). 

7. Resident CourseQuotas 

Attendance at resident CLE courses conducted 
at The Judge Advocate General's School is re
stricted to those who have been allocated quotas. 
Quota allocations are obtained from local training 
offices which receive them from the MACOM's. 
Reservists obtain quotas through their unit or RC-
PAC if they are non-unit reservists. Army Nation
al Guard personnel request quotas through their 
units. The Judge Advocate General's School deals 
directly with MACOM and other major agency 
training offices. Specific questions as to the opera
tion of the quota system may be addressed to Mrs. 
Kathryn R. Head, Nonresident Instruction 
Branch, The Judge Advocate General's School, 
Army, Charlottesville, Virginia 22901 (Tele
phone: AUTOVON 274-7110, extension 
293-6286; commercial phone: (804)293-6286; 
FTS 938-1304). 

8. TJAGSACLE CourseSchedule 

April 6-8: JAG USARWorkshop. 

April 11-15: 2nd Claims,Litigation, and Reme
dies (SF-F13). 

April 11-15: 70th Senior Officer LegalOrienta
tion (SF-Fl). 

I, 
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April 18-20: 5th Contract Attorneys Workshop 
(5F-F15). 

April 25-29: 13th Staff Judge Advocate 
(5F-F52). 

May 2-6: 5th Administrative Law of Military 
Installations(Phase I)(5F-F24). 

May 9-13: 5th Administrative Law for Military 
Installations(Phase II)(5F-F24). 

May 9-13: 16th Fiscal Law (5F-F12). 

May 16-June 3: 26th Military Judge (5F-F33). 
June 6-10: 71st Senior Officer Legal Orienta

tion (5F-Fl). 
June 13-17: Claims Training Seminar (U.S. 

Army Claims Service). 
June 20- July 1: JAGS0 Team Training. 
June 20-July 1: BOAC: Phase II. 
July 11-15: 5th Military Lawyer’s Assistant 

(512- 71D/20/30). 
July 13-15: Chief Legal Clerk Workshop. 
J d y  18-22: 9th Criminal Trial Advocacy 

(5F-F32). 
July 18-29: 96th Contract Attorneys (5F-F10). 
July 25-September 30: lOlst Basic Course 

(5-27-C20). 
August 1-5: 12th Law Office Management 

(7A-713A). 
August l-May 19,1984: 32nd Graduate Course 

(5-27-C22). 
August 22-24: 7th Criminal Law New Develop

ments (5F-F35). 
September 12-16: 72nd Senior Officer Legal 

Orientation (5F-Fl). 
October 11-14: 1983 Worldwide JAG Confer

ence. 
October 17-December 16: 102nd Basic Course 

(5-27-C20). 

9. Civilian SponsoredCLE Courses 

June 

2-3: GICLE,Civil Trial Advocacy, Atlanta, GA. 
2-3: BNA, Equal Employment Opportunity 

Conference, Washington, DC 
2-3: A L M A ,  Federal & State Class Actions, 

San Francisco, CA. 
2-3: ALIABNMCLNEL, New Dimensions in 

Securities Litigation, Boston,MA. 

3: WSBA, Collection of Judgments, Olympia,
WA. 

3- 10. NCDA, Executive Prosecutor Course, 
Houston,TX. 

5- 10 NJC, Traffic CourtProceedings-Special
ty, Reno, NV. 

6-17: NJC, Non-Lawyer Judge-General, �6 
no, NV. 

5-17: NJC, Special Court Jurisdiction-Gener
al, Reno, NV. 

9-10: MCLNEL, Business Planning Institute, 
Boston, MA. 

10: WSBA, Collection of Judgments, Spokane, 
WA. 

10: NKUCCL, Ethics & Professional Responsi
bility, HighlandsHts., KY. 

12-17: NJC, Evidence in Special Courts-Spe
cialty, Reno, NV. 

12-24: NCGD,Trial Practice II,Houston, TX. 
16: GICLE, Medical Practice for Attorneys, At

lanta, GA. 
17: GICLE, Analyzing Medical Records, Atlan

ta, GA. 
17: WSBA, Collection of Judgments, Seattle, 

WA. 
18-27: VACLE, NITA Trial Advocacy, Lexing 

ton, VA. 
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19-24: NJC, A d m h  Law: Complex Adjudica
tory Praceedings-Graduate, Reno, NV. 

19-24: NJC, Civil Actions in Special 
Court-Graduate, Reno,NV. 

19-24: NJC, Alcohol and Drugs-Specialty, Re
no, NV. 

19-711: NJC, Decision Making: Process, Skills 
and Techniques-Graduate, Reno, NV. 

20-24: AULABA, Federal Securities Law, Bos
ton,MA. 

24: NKUCCL, Medical Legal Problems, High
landHts.,KY. 

24-25: GICLE, Admiralty Law, Savannah, GA. 
24-26: WSBA, Advanced Taxation, Wenat

chee, WA. 

26-711: ATLA, National & Advanced College of 
Advocacy, Cambridge,MA. 

6126-711: NJC, Traffic Court Manage
ment-Speciality, Reno,NV. 

26-711: NJC, Court Management-ManagingDe
lay-specialty, Reno,NV. 

26-711: NJC, The Judge in Special Court 
%&-Graduate, Reno,NV. 

29-711: NCLE, Institute on Estate Planning, 
vail,co. 
The complete directory of civilian organizations 
which sponsorCLE courses appears in the Janu
ary 1983 issue of The A m y  Lawyer. 

CurrentMaterial ofInterest 
1. TJAGSA Materiala Available Through 
Defense TechnicalInformation Centerr'\ Each year TJAGSA publishes deskbooks and 
materials to support resident instruction. Much of1I 	 this material is found to be useful to judge advo
cates and government civilian attorneys who are 
not able to attend courses in their practice areas. 
Thisneed is satisfied in many cases by local repro
duction or returning students' materials or by re
quests to the MACOM SJAs who receive "camera 
ready" copies for the purpose of reproduction. 
However, the School still receives many requests 
each year for these materials. Because such distri
bution isnot within the School's mission, TJAGSA 
does not have the resourcesto provide these publi
cations. 

In order to provide another avenue of availabili
ty some of this material is being made available 
through the Defense Technical Information Cen
ter OTIC). There are two ways an office may o b  
tain th is  material. The first is to get it through a 
user library on the installation. Most technical and 
school libraries are DTIC "users." If they are 
"school" libraries they may be free users. Other 
government agency users pay three dollars per
hard copy and ninety-five cents per fiche copy.n The second way is for the office or organization to 
become a government user. The neceBs8Ly infor

mation and forms to become registered as a user 
may be requested from: Defense Technical Infor
mation Center, Cameron Station, Alexandria, VA 
22314. 

Once registered an office or other organization 
may open a deposit account with the National 
Technical Information Center to facilitate order
ing materials. Information concerning this proce
dure will be provided when a request for user sta
tus is submitted. 

Biweekly and cumulative indices are provided 
users. Commencing in 1983, however, these in
dices have been classified as a single confidential 
document and mailed only to those DTIC usem 
whose organizationshave a facility clearance.This 
will not affect the ability of organizations to be
come DTIC users, nor will it affect the ordering of 
TJAGSA publicationsthrough DTIC. AllTJAGSA 
publications are unclassified and the relevant or
dering information, such as DTIC numbers and ti
tles, will be published in The A n y  Lawyer. 

The following publications are in DTIC: m e  
nine character identifiers beginning with the let
ters AD are numbers assigned by DTIC and must 
be used when ordering publications.) 
AD NUMBER TITLE 
AD BO63185 Criminal Law, Procedure, Pre-

I 
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ADNUMBER TITLE 
trial P ~ o c w ~ J A G S - A D C - ~ ~-1 

AD BO63186 Criminal Law, Procedure, 
TridJAGS-AM=-81-2 

AD BO63187 CriminalLaw, Procedure, Post
tridJAGS- ADC-81-3 

AD BO63188 	 CriminalLaw, Crimes& De
fenses/JAGS-ADC-81-4 

AD BO63189 	 Criminal Law, Evidence/ 
JAGS- ADC- 81-5 

2. Regulations& Pamphlets 

Number Title 

.F\ 

ADNUMBERTITLE 

AD BO63190 CriminalLaw, Constitutional 


Evidence/JAGS-ADC-81-6 
AD BO64933 Contract Law, Contract Law 

De~kbooklJAGS-ADK-82-1 
AD BO64947 Contract Law, Fiscal Law Desk

booklJAGS-ADK- 82- 2 

Those ordering publications are reminded that 
they areforgovernmentuse only. 

ChangeDate 
AR 135-91 Sewice Obligations, Methods of Nfillment, Participa- I02 1Dec82 

AR 135-178 
AR 140-185 

tion Requirements,and EnforcementProcedures 
Separation of Enlisted Personnel 
Training and Retirement Point Credits and Unit Level 1 

1 Jan83 
1 Jan83 

Strength AccountingRecords 
A.R 190-22 
DA Pam 27-10 

Searches,Seizures,and Dispositionof Property 
Military Justice Handbook for TrialCounsel and the De-

1 Jan83 
Oct 82 

fense Counsel 
DA Pam 550-86 Somalia:A Country Study 

3. Articles 

h a y ,  Developments in Criminal Law and Proce
dure: The 1980-81 Term, 3 Sup. Ct. L. Rev. 
171 (1982). 

Babcock,Fair Phy: Evidence Favomble to the Ac
c u e d  and Effective Assistance of Counsel, 34 
Stanford L. Rev. 1133 (1982). 

Backhouse & Schoenroth,A CornpamtiveStudy of 
Chadian and American Rape Law, 6 Can.-US. 
L.J. 48 (1983). 

Bethel & Singer, Mediation: A New Remedy for 
Cases of Domestic Violence, 7 Vt. L. Rev. 15 
(1982). 

Bloom,WarrantRequirement-The Burger Court 
Approach, 53 U. Colo. L. Rev. 691 (1982). 

Cash,Government Liability for Constitutional 
Torts: Proposals to Amend the Federal Tort 
ClaimsAct, 49 Tern. L. Rev. 201 (1982). 

Dowling & Lscan, Scientific Evidence: A Vital 
Role in Homicide Cases,Trial,Sept. 1982,at 35. 

Harper, Leveling the Road from hrg-Warner to 
First National Maintenance: The Scope of Man
datory Bargaining,68 Va. L. Rev. 1447 (1982). 

1982 
7, 

Hassan, Panucea or Mirage? Domestic Enforce- \ 
/ 

ment of Intemtionul Human Rights h w :  Re
cent Cases,4 How. J. Intl L. 13 (1981). 

Hazzard, Legal Ethics: Legal Rules and Profes
sional Aspirations, 30 Cleve. St. L. Rev. 571 
(1981). 

Jackson, Bankruptcy, Non-Bank ruptcy Entitle
rnents, and the Creditors’Bargain, 91 Yale L.J. 
857 (1982). 

Leonard,Good Faith Exception to the Exclusion
ary Rule: A Reasonable Approach for Criminal 
Jutice,  4 Whittier L. Rev. 33 (1982). 

Lever, The New Court of Appeals for the Federal 
Circuit (Part I), 64 J. Patent Office Soc’y 178 
(1982). 

Levit & Mason, Where Do We Go From Here? 
Bankruptcy Administration Post-Mamthon, 87 
Com.L.J. 353 (1982). 

Mann, The Scope of the All Writs Power, 10 Fla. 
St. U.L.Rev. 197 (1982). 

Mills & Belzer.Joint Custody asa Parenting Alter
native, 9 PepperdineL. Rev. 853 (1982).- ,-

Nagle,Prompt Payment Discounts in Government 
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Contmcts, 13 Pub. Cont. L.J.108 (1982). 

Raffaele, Lawyers in Labor Arbitrations, 37 Arb. 
L.J. 14 (1982). 

Re, The Lawyer As Counselor and Peacemaker, 
CaseLkComment, Nov.-Dec. 1982, at 42. 

billy, Disputes Between Federal Agencies and 
their Employees, 63 Chi. B.Rec.320 (1982). 

Rifkin & Sawyer, Alternative Dispute Resolu
tion-From A Legal Services Perspective, 
NLADA [National Legal Aid and Defender As
sociation]Brief Case, Fall1982, at 20. 

Seago, Income Tar Consequences of Community
Property Divisions and Divorce, 13 Tax Advisor 
402 (1982). 

Silkrman, Professional Responsibility Problems 
ofDiuorceMediation, 16 Fam. L.Q.107 (1982). 

Wellborn, The Definition of Hearsay in the Feder
al Rules of Evidence, 61Tex. L. Rev.49 (1982). 

rL Comment, The Admissibility of Expert Testimony 
on the Battered Woman Syndrome in Support
of Self-Defense,15 Conn.L.Rev. 121(1982). 

Comment. United States v. Rossand the Contain-

By Order of the Secretary of the Army: 

Official: 
ROBERTM.JOYCE 

Major General, United States Army 
The Adjutant General 

* 0 .s .  m R " T  PRINTING OFFICE: 1983-381-815: 7 

er Cases-Another Chapter in the Police Manual 
on Search and Seizure, 10 Ha. St. U.L.Rev. 471 
(1982). 

Note, Effect of the Feres Doctrine on Tort Actions 
Against the United States by Family Members 
of Servicemen, 50 Fordham L.Rev. 1241(1982). 

Note,Arrestee's Scope of Immediate Control: A n  
Expansive Definition, 28 Loy. L. Rev. 359 
(1982). 

Note, Free Speech in the Military, 65 Marq. L. 
Rev.660 (1982). 

Note, Interview Notes of Government Agents Un
der the Jencks Act, 80 Mich. L. Rev. 1695 
(1982). 

Note, Don't Call Out the Marines: A n  Assessment 
of the Posse Comitatus Act, 13 Tex. Tech. L. 
Rev. 1467 (1982). 

Note, Sixth Amendment Limits on Collateml Uses 
of Uncounselled Convictions,91 Yale L.J. 1000 
(1982). 

Symposium:The Restatement (Second) of Con
tracts, 67 Cornell L. Rev.631(1982). 

E.C. MEW 

General, United States Army 
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