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Calling the flow of illicit drugs into the United 
States a ugravethreat to aU Americans,"*Congress 
enacted legislation within the past year intended 
to facilitate effective cooperation between the 
military services and non-Departmentof Defense 
@OD) law enforcement agencies in combating 
drug smuggling into this country from abroad.' 
This legislation, section 905 of the Department of 
Defense Authorization Act of 1982, expresses a 
congressional conviction that the military services 
should be made available to assist civilian law 
enforcement authorities in their efforts to halt the 
influx of illegal drugs and marihuana across 
United States borders. 

Section 905 of the Act added Chapter 18 to Title 
10 of the United States Code. Entitled "Military 
Cooperation with Civilian Law Enforcement Of­
ficials," the chapter's eight sections represent an 

'For background on the subject of military aid to law enforce­
ment see Furman, Restrictions upon the Use of the Army Im­
posed by the Paese Comitutus Act, 7 Mil. L. Rev. 85 (1960); 
Meeks, Ilkgal Law Enforcement: Aiding Civil Authorities in 
Violation of the Posse Comitcrtru,Act, 70 Mil. L. Rev. 83 (1976). 

'H.R. Rep. No. 97-71, Part II,97tb Cong., IstSess.,reprinted 
in 1981 U.S.Code Cong. & Ad. News 1781,1785 fiereinafter 
cited as HouseReport.] 

'Id. 



attempt to enhance military and civilian coopera­
tion by d y i n g  existing law permitting the mili­
tary departments to provide civilian law enforce­
ment officials with equipment, training, informa­
tion, and access to military facilities, and by allow 
ing military personnel to actually operate equip­
ment made available to non-DOD law enforcement 
officials.' To the extent that milita@ personnel 
may now, in certain circumstances, operate such 
military equipment, Congress has created a new 
statutory exception to the PosseComitatus Act. 

The Posse Comitatua Act 
The Posse Comitatus Act provides: 
Whoever, except in cases and under circum­
stances expressly authorized by the Constitu­
tion or Act of Congress, willfully use8 any 
part of the Army or the Air Force as a posse 
comitatus or otherwise to execute the laws 
shall be fined not more than $10,000 or im­
prisoned not more than two years or both.' 

Although the Act does not expressly refer to the 
Navy, the Secretary of the Navy has ordered that 
members of the Navy and Marine Corps will not 
enforce or execute federal, state, or local laws ex­

'See 10U.S.C.A.§) 371-76 (West Supp. 1981). 

"18 U.S.C.Q 1386 (1976). 
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cept under certain limited Circumstances.' The 
Coast Guard is not covered by the Act. Inasmuch 
as the Posse Comitatus Act is a general prohibition 
against the direct and active inducement of per­
sonnel of the military departments in the execu­
tion of federal, state, and local law, civilian law 
enforcement officials engaged in investigating and 
suppressing illegal drug trafficking have en­
countered significant legal limitations on the 
nature and extent of assistance available from 
military authorities. Congress hoped to facilitate 
military and civilian cooperation in this area by 
enacting this new legislation. 

Chapter 18,Title 10,United StatesCode 
Sections 371 through 378 of the recently en­

acted Chapter 18of Title 10 of the United States 
Code address such issues as the transfer to civilian 
law enforcement authorities of information pos­
sessed by the military, the civilian use of military 
equipment and facilities, the assignment of mili­
tary personnel for training, advising, and oper­
ating equipment in connection with non-DOD law 

-1 

OSECNAV INSTR. 6820.7 (16 May 1974) provides that mem­
ber~of the naval service shall not, in their official capacity, en­
force or execute local, state, or federal civil laws except when 
expressly authorized by the Comtitution or Act of Congress, 
when authorized under the civil diaturbances instruction of the 
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enforcement activities, and reimbursement by 
civilian law enforcement authorities for military 
assistance. 

In order to implement the new law,' the Secre­
tary of Defense issued DOD Directive 5525.5 on 22 
March 1982. The directive requires the heads of 
the military departments to review existing pro­
grams dealing with aid to civilian law enforcement 
agencies and to issue implementing regulations.8
This article will examine this new legislation and 
the DOD Directive and highlight how these provi­
sions will facilitate military assistance to civilian 
law enforcement officials and what potential prob 
lems exist in the application of the new statutes. 
The article will conclude with a look at recent judi­
cialdevelopmentsin the Posse Comitatus area. 

The Amendments 
Three sections--sections 371, 372, and 373­

essentially codify existing practice concerning the 
types of militaryassistance which the armed serv­
ices may furnish civilian law enforcement offi­
cials. For instance, information gathered by a mili­rtary service in the normal course of its operations 
or in pursuit of a military purpose has routinely
been provided to civilian law enforcement 
authorities; t h i s  practice has been legislatively en­
dorsed by section 371.q In an apparent effort to 
give greater effect to section 371, however, the 
Secretary of Defense in DOD Directive 5525.5 has 
authorized the military services to consider the 

W.S.C.A. 55 376, 376, 377 (West Supp. 1981) directed the 
Secretary of Defense to issue implementing regulations. 

'Department of Defense Directive No. 6626.6, DOD Coopera­
tion with Civilian Law Enforcement Officiale, Sec. E.2. (22 
Mar. 1982)bereinafter cited as DOD Dir. 6626.61. 

Dl0 U.S.C.A.6 371 (WestSupp. 1981)provides: 

The Secretary of Defense may, in accordance with other 
applicablelaw,provide to Federal,State. or localcivilian 
law enforcement officials any hformation collecteddur­
ing the normalcourse of military operations that may be 
relevant toa violation of any Federal or Statelawwithin 
the jurisdictionof EU& officials. 

The phrase "in accordance with other applicable law" was 
added to section 371 to insure adherence to the Privacv Act.- -
See House Report,eupm note 2, at 1981 U.S.Code COG,& Ad.fl>News 1790-1791.

L 
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needs of civilian law enforcement agencies in 
planning and executing military training and 
operations.'O Although more compatible mission 
planning is clearly encouraged, the military serv­
ices may still not plan and execute operations 
primarily for the purpose of gathering informa­
tion for non-DOD law enforcement agencies.11 

The use of tangible military property by civilian 
officials i s  covered by the second section. Section 
372 provides that the military departments may 
make available to civilian law enforcement offi­
cials "any equipment, base facility, or research 
facility" for law enforcement purposes." Prior to 
its enactment, there was concern that section 372 
would have a chaotic effect on the operation of 
existing property disposal statutes unless the stat­
ute made clear that its operation was to be com­
patible with existing law.Hence, by the inclusion 
of the phrase "in accordance with other applicable 
law" in section 372, Congress indicated that it did 
not envision that the military services would be­
come large volume, regular suppliers of modem 
materiel to civilian law enforcement agencies.laOn 
the contrary, it was anticipated that civilian agen­
cies would ordinarily get older equipment." Ac­
cess to sophisticated equipment is expected to be 
on a short term and infrequent basis." Although 
the use of military installations or facilities by 
civil authorities may be proper under this section, 
the provision does not change the prohibition 

IODOD Dir. 6626.6, Ed.(2),para. A.6. 

"Id. 

"10 U,S.C.A.# 372 (West Gupp. 1981)provides: 

The Secretary of Defense may, in accordance with 
other applicable law, make available any equipment, 
bane facility, or research facility of theArmy, Navy, Air 
Force, or Marine Corps to any Federal, State,or local 
civilian law enforcement official for law enforcement 
Purpos@. 

llHouae Report, eupm note 2, at 1981 U.S. code Cow.& Ad. 
News 1791-1792. 

"House Report, eupm note 2, at 1981 U.S. code Cong. & Ad. 
New6 1792. 

IVd. 
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against unnecessary military involvement in civil­
ian law enforcement,Ie 

The third section concerns training and advising 
civilian law enforcement personnel. Although 
military assistance may be given under section 
373, training is linked to the military equipment 
provided under section 372." This congressional 
limitation is restated differently but explicitly in 
DOD Directive 6525.6. Accordingly, military per­
sonnel may not provide large-scale or elaborate 
training programs, nor will they be involved on a 
regular and direct basis in providing advice in 
connection with civilian law enforcement opera­
tio118.l~These three sections do not materially 
change the law, but rather reflect in a practical 
sense the assistance the military has lawfully pro­
vided civilian law enforcement authorities in the 
past. 

In contrast to the above sections, section 374 
clearly changed the law by authorizing the assign­
ment of military personnel to operate equipment 
which has been made available to certain federal 
law enforcement agencies. Specifically, the Secre­
tary of Defense may assign military personnel to 
operate and maintain equipment made available 
under section 372 where the assignment of such 
military personnel is requested by the head of an 
agency with jurisdiction to enforce federal drug, 
immigration, or customs laws.'O The legislative 

W.The Opinion of The Judge Advocate General of the Navy 
197318051,lOct. 1973,which disapproved the request of the 
Governor of Hawaii to use the Naval Corrections Center a t  
PearlHarbor on a regular basis to house stateconvicted per­
sons was cited in the legislative hietory of 10U.S.C.A. § 374 
(West Supp. 1974)as an example of the type of unnecessary 
involvement in civilian affaire which remained prohibited 
under the new legislation. 

''10 U.S.C.A. 5 373(West Supp. 1981)provides: 

The Secretary of Defense may assign members of the 
A m y ,  Navy, Air Force, and Marine Corps to train Fed­
eral, State, and local civilian law enforcement Officials in 
the operation and maintenance of equipment made avail­
able under section 372of this title and to provide expert 
advice relevant to the purposes of this chapter. 

"DOD Dir. 6626.6,Encl. (4), B~CB.A.4, A.S. 

1'10 U.S.C.A. f 374(WestSupp. 1981)provides: 

4 r" 

history of section 374 envisions that the agency 
heads requesting suchassistance would be cabinet+ 

(a) Subject to subsection (b), the Secretary of Defense, 
upon request from the head of an agency with jurisdic­
tion to enforce­

(1)the Controlled Substances Act (21U.S.C. 801et 
eeq.) or the Controlled Substances Import and Export 
Act (21U.S.C. 961et  seq.); 

(2)any of sections 274 through 278of the I d g r a ­
tion and Nationality Act (8U.S.C. 1324-1326);or 

(3) a law relating to the arrival or departure of mer­
chandise (as defined in section 401of the Tariff Act of 
1930(19U.S.C. 1401))intoor out of the customs ter­
ritory of the United States (19U.S.C. 1202))or any 
other territory or possession of the United States, 
may assign personnel of the Department of Defense to 
operate and maintain or assist in operating and main­
taining equipment made available under eection 372 
of this title with respect to any criminal violation of 
such provision of law. 

(b) Except a8 provided in s ~ b ~ e c t i o n(c), equipment 
made available under eection 372 of this title may be 
operated by or with the assistance of personnel assigned /?\
under subsection (a) only to the extent the equipment is 1 

used for monitoring and communicating the movement 
of air and sea traffic. 

(cxl) In an emergency circumstance, equipment oper­
ated by or with the assistance of personnel assigned 
under subsection (a)may be used outside the land area of 
the United States(or any territory or possession of the 
United States) as a base of operations by Federal law 
enforcement officials to facilitate the enforcement of a 
law listed in subsection (a) and to transport such law 
enforcement officials in connection with such opera­
tions, if­

(A) equipment operated by or with the assistance of 
personnel assigned under subsection (a) is not used to 
interdict or to interrupt the passage of vessels or air­
craft; and 

(B) the Secretary of Defense and the Attorney Gen­
eral jointly determine that an emergency circum­
stance exists. 

(2)For purposes of this subeection, an emergency 
circumstance may be determined toexist only when­

(A) the size or scope of the suspected crimiwl activ­
ity in a given situation p e s  a serious threat to the 
interestsof the United Stabs; and 

. (B)enforcement of a law listed in subsection (a) 
would be seriously impaired if the assistance d e  

0scribed in this subsection were not provided. i 

I 
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level officials.*o Thus, section 374 operates to 
carve out a new statuto4 exception to the Posse 
Comitatus Act. 

Under the new law, the assistance normally ren­
dered to the federal law enforcement agencies 
would consist of providing military equipment
operated by military personnel for monitoring the 
movement of air and sea traffic. In emergency 
circumstances, however, military personnel could 
operate equipment made available to those partic­
ular federal law enforcement agencies as a base 
from which they could conduct law enforcement 
Operations provided that the equipment is used 
"outside the land area of the United States,"11its 
territories, or possessions. By definition, an emer­
gency circumstance exists when the size or scope 
of the particular suspected criminal activity is a 
serious threat to interests of the United States, 
and the enforcement of a federal drug, immigra­
tion, or customslaw would be seriously impaired if 
assistance involving the use of military personnel 
to operate the equipment were withheld. The 
Secretary of Defense and the Attorney General 
jointly must determine when an emergency 
circumstance exists. In short, section 374 limits 
military aid to federal authorities to monitoring 
air and sea traffic unless there is an emergency. 

There are certain limitations on the emergency 
use of military equipment operated by military 
personnel in support of non-DOD federal law 
enforcement officials. The equipment cannot law­
fully be used to interdict or interrupt the passage 
of vessels or aircraft. Another limitation permits 
the use of equipment operated by military per­
sonnel to be used as a base of operations by non-
DOD federal law enforcement authoritiesprovided 
that the use occurs outside the land area of the 
United States, its possessions, and territories. One 
example of equipment that is likely to be a valu­
able asset to civilian law enforcement officials in 
such a case is a naval vessel. An apparent problem 
concerning the use of a naval vessel is that section 
374 forbids the use of  loaned military equipment 
to interdict or interrupt the passage of vessels or 
aircraft. Sections 375 and 378 surmount this a p  
parent obstacle by providing that the Secretary of 

1 2 7  Cong.Rec. H 7992 (dailyed. Nov. 3,1981). 

"10 U.S.C.A.§ 374(c)(WestSupp. 1981). 
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Defense can authorize the use of a Navy ship air­
rying civilian law enforcement officials to inter­
dict a suspected drug smuggler on the high seas. 
Section 376 tasks the Secretary of Defense with is­
suing regulations designed to insure that members 
of the armed forces assigned to assist civilian law 
enforcement authorities will not directly partici­
pate in the interdiction of a vessel, unless partici­
pation in such activity is otherwise authorized by 
law.*2 Section 378, entitled "Nonpreemption of 
other law,"aapreserves the authority of the execu­
tive branch to use military personnel or equipment 
for civilian law enforcement purposes to the ex­
tent that authority existed prior to the enactment 
of the new legislation. In the past, the Secretary of 
the Navy, an official within the executive branch, 
could lawfully authorize the use of naval personnel 
and equipment in civilian law enforcement activ­
ities because the Navy and Marine Corps were not 
expressly bound as a matter of law by the prohibi­
tions of the Posse Comitatus Under the 
provisions of DOD Directive 5525.6, the Secretary 
of Defense reserved the authority to permit the 
use of Navy and Marine Corps personnel in the 
interdiction of a civilian vessel.pnAccordingly, the 
strictures against using equipment operated by 
military personnel to stop or interrupt the passage 
of a vessel or aircraft, as contained in section 374, 
would appear to pertain only to members of the 

~~ 

"10 U.S.C.A.5 376 (West Supp. 1981)(emphasis added). This 
section provides: 

The Secretary of Defense shall issue such regulations 
as may be necessary to insure that the provision of any 
assistance (including the provision of any equipment or 
facility or the assignment of any personnel) to any 
civilian law enforcement official under this chapter does 
not include or permit direct participation by a member 
of the Army, Navy, Air Force, or Marine Corps in an 
interdiction of a vessel or aircraft, a search and seizure, 
arrest, or other similar activity unless participation in 
such activity by such member is otherwiseauthorized by 
law. 


W.at 5 378 (West Supp. 1981)provides: 

Nothing in this chapkr shallbe construed to limit the 
authority of the executive branch in the w e  of military 
personnel or equipment for civilian law enforcement 
purposes beyond that provided by law prior to the enact­
ment of this chapter. 

"SECNAV INSTR. 6820.7 (16 May 1974). 

"DOD Dir.6626.5, Encl.(4). BW.C.2. 
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Army and Air Force. Thus, the limitations on the 
emergency use of military equipment to aid fed­
eral law enforcement agencies do not exist for the 
Navy or the Marine Corps with the proper secre­
tarial approval. 

A s  mentioned earlier, section 375 charged the 
Secretary of Defense with the responsibility of 
implementing the restrictions of Chapter 18. 
Specifically, military personnel are prohibited 
from participating in law enforcement activities of 
such a nature as would subject civilians to the di­
rect application of military authority or power. 
DOD Directive 5526.5 implements this statutory 
restriction and describes the kinds of assistance 
the military services can furnish to civilian law 
enforcement officials. Also provided is a useful 
collection of statutory exceptions to the Posse 
Comitatus Act. 

Section 376 prohibits the military departments 
from providing any form of assistance to civilian 
law enforcement agencies where doing eo would 
adversely affect military preparedness.'e In this 
connection the Secretary of Defense has charged 
the service heads with issuing "guidelines for 
evaluating requests for assistance in terms of im­
pact on national security and military prepared­
ness.''aTWith respect to military equipment, the 
Secretary of Defense has established particular ap­
proval authorities, depending upon the type of 
materiel or duration of the loan.pBIn addition to 
expressly designating certain approval authori­
ties, the Secretary of Defense has also empowered 
military department heads to delegate approval 
authority for certain kinds of equipment to s u b  
ordinate unit c~mmanders .~~Inasmuch as such 

9e10U.S.C.A.5 376 (West Supp. 1981) provides: 

Assistance (including the provision of any equipment 
or facility or the assignment of any personnel)may not 
be provided to any civilian law enforcement official 
under this chapter if the provision of such assistance 
will adversely affect the military preparedness of the 
United states. The Secretary of Defense shall issue euch 
regulations as may be necessary to insure that the provi­
sion of any such assistance does not adversely affect the 
military preparedness of the United States. 

"DOD Dir. 5526.5(22 March 1982),sec. E.2.c. 

*'Id. at Encl. (3), sec. D. 

W .at Encl.(3), wc. D.3.e. 

subordinate unit commanders may not be in a 
position to meaningfully assess the impact of an 
equipment loan on national security or military 
preparedness, the subordinate commander will 
only, as a practical matter, gauge the impact of the 
equipment loan on the readiness of his or her own 
unit,aoIn any case, military assistance to civilian 
authorities must not adversely impact upon unit 
readiness. 

Section 377 permits the conditioningof military 
assistance upon reimbursement by civilian law 
enforcement officials for the cost of such aid.a1 
This provision expresses the intent of Congress 
that "[tfie availability of military assistance is not 
intended., ,to be an indirect method of in­
creasing the budget authority of the civilian law 
enforcement agency."*l The Secretary of Defense 
has required heads of DOD components to review 
programs in which reimbursement is not required 
by law and where a waiver would not adversely af­
fect military preparedness.gs It would be inac­
curate to assume, however, that this should be con­
strued as expressing a liberal policy favoring ­waivers of repayment of costs. On the contrary, it 
would appear that the DOD view is that waiver of 

'Old. at Encl. (3),eec. C provides in part that "[tJheimplement­
ing documents issued by the heads of DOD Components shall 
emure that approval for the disposition of equipment is vested 
in officials who can assess the impact of such disposition or na­
tional security and military preparedness." 

''10 U.S.C.A.5 377 (WestSupp. 1981)provides: 

The Secretary of Defense shall issue regulations pre 
viding that reimbursement may be a condition of assis­
tance to a civilian law enforcement official under this 
chapter. 

"House Report, supm note 2, at 1981 US.  Code Cong. & Ad. 
News 1794. 

"DOD Dir. 5525.5, eec. E.2.b. directs heads of DOD com 
ponents to "Irkview training and operational programs to 
determine how assistance can be provided ~JJcivilian law 
enforcement officials, consistent with the policy in eection D., 
above, with a view towards identificationof programs in which 
reimbursement can be waived under enclosure 5 of this Direc­
tive." Thepolicy in id. at sec. D states: "It is the policy of the 
Department of Defense to cooperate with civilian law enforce­
ment officials to the maximum extent practicable."Zd. at  Encl. 
(5)establishes guidance and policy with respect to funding. 
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reimbursement should be the exception and not 
the rule." 
As noted above, section 378, the last section in 

Chapter 18, does not affect prior practice with re­
spect to the authority of the executive branch to 
use military personnel or equipment for civilian 
law enforcement activities. The importance of this 
section lies in its preserving the option of wing 
Navy and Marine Corps personnel in those in­
stances in which the Posse Comitatus Act pro­
hibits the use of members of the Army or Air 
Force. Indeed, were that not the case, Navy ships 
crewed by naval personnel would be unable to 
transport Coast Guard boarding parties in board­
ing operations against vessels smuggling drugs 
and marihuana into the United States. 

In sum, the newly enacted legislation has served 
two purposes. I t  has given statutory blessing to a 
number of pre-existing practices which had been 
employed by the military in rendering assistance 
to non-DOD law enforcement agencies. Addi­
tionally, it  has significantly expanded the permis­
sible use of military resources in the war against il­
legal narcotics entering the United States. With 
these provisions, Congress has taken a large step 
toward enhancing military-civilian cooperation in 
an area of an important national objective. 

Recent Case Law 
Two recent cases interpreting the Posse Comi­

tatus Act have impacted significantly on the s u b  
ject of military aid to law enforcement. On 4 May 
1982, the Oklahoma Court of Criminal Appeals, in 
Taylor u. State,a6suppressed evidence in a drug 
prosecution on the basis that the arrest of the de­
fendant had violated the Posse Comitatus Act. In 
that case, a military police officer was working 
undercover for a civilian police department. The 

"In a Memorandum for Secretaries of the Military Depart­
menta, 25 May 1981. DOD Support to Civilian Law Enforce 
ment Agencies,the Principal Deputy Aesistant Secretary of De­
fense (for Manpower, Reserve Affaire & Logistics) stated: "It 
remains the opinion of the OSD General C o d  that reim­
bursement is required 8s a matter of law except in circum­
stances which provide to DOD a benefit which ie substantially 
equivalent to that which would be obtained from a military 
operation." 

''Taylor v. State, 645 P.2d 622 ( O b .  Crim.App. 1982). 

servicemember participated in an undercover drug 
purchase, drew his gunduring the arrest of the de­
fendant, participated in a search of the defend­
ant's house after the arrest, and personally de­
livered the drugs seized to the civilian authorities. 
The court found the military police officer's inter­
vention excessive and that it "intolerably sur­
passed'"e the sort of military involvement in 
civilian law enforcement activities which the court 
had in the past found not to warrant the applica­
tion of an exclusionary rule.'' This case conflicts 
with other decisions holding that the govern­
ment's violation of the Posse Comitatus Act does 
not trigger the exclusionary rule.88 
In Larnont u. Huig,8ga number of residents of 

Wounded Knee, South Dakota brought suit in fed­
eral court to recover damages for allegedly having 
been kept from their.homes or forcibly confined 
due to federal law enforcement activities directed 
and supervised by the defendants during the 
Indian occupation of Wounded Knee in 1973. The 
plaintiffs claimed that the use of military per­
sonnel in support of civilian law enforcement offi­
cials violated the Posse Comitatus Act and there 
fore entitled them to damages.'O Describing the 
Posse Comitatus Act as a "bare criminal statute," 
the court found nothing in the legislative history 
of the Act evidencing a congressional intent to 
create a private course of action." Additionally, 

"Id. at 626. 

"In Lee tr. State. 613 P.2d 125 ( O b .  Crim. App. 1973); Hilde 
Brandt v. State, 607 P.2d 1323 ( O b .  Crim. App. 1973); and 
Hubert v. State, 604 P.2d 1246 ( O b .  Crim. App. 1972), the 
court had the opportunity on three occaeionsto apply an exclu­
sionary d e  in ca~esof apparent violations of the POEM 
Comitatus Act. In each case, however, the court found that the 
purportedly illegal activiw of military personnel w m  of a 
nature which would have been lawful if performed by a private 
citizen. Consequently, the witnesses were permitted to tsstify 
and the convictions were affirmed. 

'%her courta which have had occasion to deal with violations 
of the Posse Comitatus Act have declined to apply an exclu­
eionary d e .  See, e&, State v. Trueblood,265 S.E.2d662 (N.C. 
1980); State v. Nelson, 260 S.E.2d 629 (N.C. 1979); State v. 
Danko, 648 P.2d 819 man. 1976).But uee People v. Burden,94 
Mich. App. 209,288 N.W.2d392 (1979). 

"Lament v. b i g ,  639 F.Supp.662 (D.S.D.1982). 

'Old. at 658. 
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the court found no judicial authority which recog­
nized such a cause of action.'P Concluding that a 
violation of the Posse Comitatus Act would not 
give rise to a civil cause of action, the court dis­
missed the complaint to the extent that it pur­
ported to state a cause of action under the Act.'a 
The court found, however, that the complaint 
stated a constitutional cause of action insofar as it 
alleged that the plaintiffs First, Fourth, and Fifth 
Amendment rights had been violated." The case 
thus stands for the limited proposition that one 
who is deprived of his constitutional rights by the 
conduct of an official whose activities may simul­
taneously violate the Posse Comitatus Act has a 
colorable cause of action based on the official's 
conduct as it deprives the plaintiff of his constitu­
tional rights. The violation of the Posse Comitatus 
Act, of itself, creates no cause of action. 

Summary 
The enactment of Chapter 18of Title 10,United 

States Code has clarified congressional intent with 
respect to the kind of military assistance which 
may lawfully be provided to non-DOD law enforce­
ment agencies. It is clear that the military depart­

421d.at 668-69. 

4aId.at 669. 

"Id. at 660. 

menta may aid such civilian law enforcement offi­
cials by providing them infomation, advice, and 
training and by making equipment and installa­
tion facilities available to them. In addition, Con. 
gress expanded the number of statutory excep­
tions to the Posse Comitatus Act by authorizing 
the assignment of military personnel, under cer­
tain conditions, to operate equipment placed at 
the disposal of federal non-DOD law enforcement 
officials. Although provisions of Chapter 18 con­
tinue the prohibition of the Posse Comitatus Act 
against the direct and active participation of 
Army and Air Force personnel in a non-DOD law 
enforcement role, such employment of members of 
the Navy and Marine Corps remains lawful with 
the authorization of the Secretary of Defense, or 
Navy, as appropriate. Finally, nothing in newly 
enacted Chapter 18 of Title 10 permits the mili­
tary departments to provide assistance to law 
enforcement outside of DOD where to do so would 
impair military readiness or endanger national 
security. 

The activity in the courts has reaffirmed that 
the application of an exclusionary rule in criminal 
prosecutions remains a potential consequence of 
violations of the Posse Comitatus Act. On the civil 
side, the courts have left undisturbed the holding
that the Posse Comitatus Act is strictly a criminal 
statute and that a violation of the Act does not of 
itself give rise to a civil cause of action. 

Recognizing Personal Services Contracts 
Captain Karen S. Byers 


Office of the Staff Judge Advocate 

Fort Sheridan, Illinois 


With the Commercial Activities Program and 
the resultant increased emphasis on procuring 
products and services from the private sector,' the 
government attorney must be familiar with serv­
ice contracting issues. One such recurring issue in­
volves the prohibition, absent express statutory 

'It is the policy of the government to rely on private enter­
prise, where available, for the provision of the products and 
services which the government needs in order to act on the pub 
lic's behalf.See Office of Management and Budget Circular No. 
A-76, 44 Fed. Reg. 20,666 (1979) (amended 46 Fed. Reg. 
69.322 (1980)). 

authority, against personal services contracting in 
circumvention of civil service laws and Depart 
ment of Defense personnel ceilings.' Although 

'Defense Acquisition Reg. J 22-1024a) (1 July 1976) [here­
inafter cited as DAR] sets forth the Departmentof Defense pol­
icy against personal services contracting in circumvention of 
civil service laws and regulations, the Classification Act, and 
Department of Defense personnel ceilings without express stab 
utory authority. For examples of such express authority,aee 10 
U.S.C. J 4022 (1976) (contract surgeons); 10 U.S.C. J 4540 
(1976)(architectsand engineers);10 U.S.C.J 828 (1976)(civil­
iancourt reportersfor courts-martial). 



- tasked with the responsibility of ensuring compli­
ance with the restrictions on the use of personal 
services contra&,' the contracting officer is di­
rected to seek legal advice in doubtful cases and in 

1 all cases in which statutory authority is to be used 
to justify a personal services contract: 

The first step incomplying with this prohibition 
is being able to recognize a personal services re­
quirement at the pre-solicitation stage. Having 
identified a potential personal services problem, it 
is often possible to restructure the solicitation so 
that the contract will call for services of a nonper­
sonal nature. 

The Defense Acquisition Regulation (DAR) de­
scribes personal services contracting as "the pro­
curing of services by contract in such a manner 
that the contractor or his employees are in effect 
employees of the Government."6To further assist 
in the identification of personal services, DAR 
22-102.2 provides a list of factors which might be 
present in a personal services contract. The cri­
teria in DAR 22-102.2 are divided into four cate­
gories: (i) the nature of the work, (ii) contractual 
provisions concerning the contractor's employees,
(iii) other provisions of the contract, and (iv) ad­
ministration of the contract. The following discus­
sion integrates the DAR criteria with Comptroller 
General decisions illustrative of selected factors. 
These factors are not all of equal importance,and 
each characterization of services as personal or 
nonpersonal requires a balancing of applicable fac­
tors in accordance with their relative weighk8 

The Nature of the Work 
The first category of criteria to consider in 

identifying a personal services contract involves 
the nature of the work,' i.e.,whether the service is 
such that it could and should be performed by 
government personnel. In 1944,the Office of Price 
Administration (OPA)asked the Comptroller Gen­
eral to determine whether lumber grading services 
could be appropriately contracted out or if govern­
'DAR § 22-102.1(a). 

'Id. 

'Id. 
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ment employees should perform the task. The 
Comptroller General concluded that, although the 
responsibility for detecting violations of ceiling 
prices on lumber was statutorily imposed on the 
OPA, it was appropriate for the OPA to contract 
with an industry organization for lumber grading 
services performed in connection with discharge 
of that resp0nsibility.O One persuasive fact was 
that, after substantial efforts, the OPA had been 
unable to employ any qualified lumber graders as 
civil servantas Further, a showing was made that 
the nature of the services required skilled per­
sonnel to operate special equipment and utilize 
laboratory facilities.lo 

Another important factor in identifying per­
sonal services is the extent to which the services 
represent the "the discharge of a Governmental 
function which calls for the exercise of personal 
judgment and discretion on behalf of the Govern­
ment."" In the case above, the OPA was tasked 
with establishing and enforcing ceiling prices on 
various grades of lumber. Although lumber grad­
ing services would certainly be an integral part of 
the execution of that responsibility, it is unlikely 
that such services could be characterized as a 
governmental function. The actual setting of 
maximum lumber prices would, however, seem to 
require the exercise of discretion appropriate only 
for government personnel. DAR 22-102.2(i)(B) 
provides that the "governmental function" factor, 
if sufficiently present, may alone be determinative 
in rendering services personal in nature. 

One other considerationinvolving the nature of 
the work is the projected duration of the require­
ment. Services needed on a continuing basis, as op­
posed tQ a short-term or intermittent basis, are 
indicative of personal services.1p 

Contractual Provisions Concerning the 
Contractor's Employees 

Once the nature of the work has been analyzed 
for personal services characteristics, it is appro­

'24 Comp.Gen. 272 (1944). 

Old. at 273.See DAR5 22-102.2(i)(A). 

'Old. 

"Id. at 22-102.2(iXB). 

"Id. at § 22-102.2(i)(C). 
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priate to examine the contractual provisions con­
cerning the contractor's employees.**The primary 
emphasis of this second category of criteria and 
the related cases is the degree of supewision and 
control that the government has over the con­
tractor or his employees." 

The first factor listed in this contractual provi­
sions category is "to what extent the Government 
specifies the qualifications of, or reserves the right 
to approve, individual contractor employees.n1bIn 
Science Applications, Inc. (SAI)," the Request for 
Proposals (RFP) contained a clause providing that 
offeror's proposals would be evaluated on the basis 
of identified personnel and their qualifications, 
and their commitment or availability for work on 
the contract." SAI argued that the evaluation on 
this basis was restrictive and would result in a p ro  
hibited personal services contract,*oThe Comp­
troller General disagreed and indicated that the 
RFP was for highly technical services, thereby 
making evaluation of the skills and background of 
an offeror's workforce necessary.'@*The opinion 
cited Hew Es Co, Inc. ,*O in which the Comptroller 
General found that a requirement to submit de­
tailed employee resumes and utilize those indi­
viduats on the contract, with substitutionsonly by 
permission of the agency, did not render the con­
tract one for personal services." The rationale in 
Hew Es,was that the government had not re­
tained the right to assign specific tasks to particu­
lar employees.naSo in the case of both Hew E s  and 
Science Applications, the lack of government con­
trol over the actual performance of work out-

L'Zd.at § 22-102.2(ii). 

"id. 

"DAR 5 22-102.2(iiMA). 

Womp. Gen. Dec. B-197099 (20 May 1980), 80-1 Comp. Gen. 
ProcurementDec. para. 348 [hereinafter cited a8 CPD]. 

"Zd. at 12. 

"Zd. at 11. 

IOZd. at 13. 

'OComp. Gen. Dec. B-183040 (18 Apr. 1975), 75-1 CPD para. 
239. 

'180-1 CPD para. 348, at 12-13. 

"76-1 CPD para. 239, at 2-3. See DAR 55 2 2 - 1 0 2 . 2 ( ~ ~ ) ,(D). 

weighed the government's intervention in the se­
lection of contractor employees. 

In Cerberonics, I~C., '~an RFP for management 
engineering and technical support services in sup­
port of a number of major weapon systems acquisi­
tions contained a "Substitution of Personnel" 
clause which restricted the contractor's right to 

1
substitute personnel working on the contract with­
out prior governmentapproval.*' The Comptroller l 
General found that, although this clause might in­
fringe somewhat on traditional contractor prerog­
atives, in this case the elements of government I
supervision of contractor employees were not 
present to the extent necessary to create the em­
ployer-employee relationship indicative of a per­
sonal services contract.abIn addition to the factors 
in DAR 22-102.2, the Comptroller General cited 
Kelly Services, Inc. ,2e in support of the finding of 
no employer-employee relationship. In that case, 
the Federal Energy Administration issued a pur­
chase order to Kelly Services, Inc., for professional 
secretarial services for a ten day period at the 
Alaska Field Office. In reaching the conclusion ,­

that the relationship created was tantamount to 
employer-employee, the Comptroller General 
looked to six elements which the Civil Service 
Commission had set forth as indicative of such a 
proscribed relationship. Those elements, as cited 
in Kelly Services, Inc., are as follows: 

1. Performanceon site. 
2. Principal tools and equipment fur­

nished by the government. 

3. Services are applied directly to integral 
efforts of agencies or an organizational s u b  
part in furtherance of assigned function or 
mission. 

4. Comparable services, meeting compar­
able needs, are performed in the same or 
similar agencies using civil service per­
sonnel. 

"Cornp. Gen. Dec. B-192161(21 Nov. 1978), 78-2 CPD para. 
364. 

14Zd.at 1-2. 

¶'Zd.at  6. 

'Tornp. Gen. Dec. B-186700 (19 Jan. 1977),77-1 CPD para. r 
366. 
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5. The need for the type of service 
provided can reasonably be expected to last 
beyond one year. 

6. The inherent nature of the service, or 
the manner in which it is provided, requires 
directly or indirectly government direction 
or supervision of contractor employees in or­
der: 

a. To adequately protect the govern­
ment’s interest, or 

b. To retain control of the function in­
volved, or 

c. To retain full personal responsibility 
for the function supported in a duly 
authorized federal official or empl~yee.~’ 

The critical factor inKeZZy, was the right to super­
vise or the actual supervision of a contractor em­
ployee.a8 

Numerous Comptroller General decisions focus 
on this supervision factor found in DAR 
22-102.2(iiXC). There i s  a series of c a w  in which 
contractors alleged that an experimental Navy 
contract format for mess attendant services 
created personal services contracts.peIn each case, 
the Comptroller General looked to the degree of 
detailed government direction (br supervision of 
contractor employees and found no employer-em­
ployee reIationship.8O 

In Consultant Services-T.C. Associates,” the 
Comptroller General again reviewed the six ele­

“Id. at 3-4 (citing Federal Personnel Management Letter 
300-8 (12 DE. 1978); Federal Personnel Management Letter 
300-12 (30Aug. 1978)). 

M77-1CPD para. 356, at 4. 

asLogiSticalsupport, Inc., Comp. Gen. Dec. B-200030 (6 May 
1981), 81-1 CPD para. 342; Logietical Support, Inc., Comp. 
Gen. Dec. B-199933 (10 Feb. 1981),81-1 CPD para. 87; Logis­
tical Support,Inc.,Comp. Gen. Dec. B-197488 (24 Nov.1980), 
80-2 CPD para. 391; Palmetto Enterprises, Comp. Gen. Dec. 
B-190060 (10 Feb. 1978), 78-1 CPD para. 116; Industrial 
Maintenance Sen., Inc., Comp. Gen. Dec. B-189303, 
B-189425 (15Dec.1977),77-2 CPD p m .  466. 

’”81-1 CPD para. 342, at 3; 81-1 CPD para. 87, at 3; 80-2 CPD 
para. 391,at 9; 77-2 CPD para. 466,at 6-7. 

“Camp. Gen. Dec. B-193035 (12 Apr. 1979), 79-1 CPD para. 
260. 

ments of the Civil Service Commission test for im­
proper supervision,s2and cited Lodge 1858,AFGE 
v. Webb,aaas illustrative of the application of 
those factors as raising a rebuttable presumption 
of s~perv i s ion .~~The Comptroller General in Con­
sultant Services, interpreted the US.Court of Ap­
peals for the District of Columbia Circuit as look­
ing for evidence of actual “relatively continuous 
close supervision”in establishing an employment 
relation~hip.~~The Comptroller General, however, 
amplified the courts’ standard by interposing that 
it is “a relative standard that takes into account 
the extent to which the duties of a particular posi­
tion are susceptible of supervision., .. If the 
Government takes over that degree of supervision 
that the contractor would otherwise perform. .., 
the relationship. .. is tantamount to that of em­
ployer and employee.”ae 

DAR 22-102.2(iiXD)‘addresses “to what extent 
the Government retains the right to supervise or 
control the method in which the contractor per. 
forms the service, the number of people he will 
employ, the specific duties of individual em­
ployees, and similar details.” In Chemical Tech­
nology, Inc.:’ provisions of a Navy solicitation re­
quired the contractor to have present a t  all times 
sufficient contractor personnel to render all serv­
ices required by the contract.a8The solicitation 
further provided that military personnel could be 
assigned to perform the services at contractor’s ex­
pense in the event of contractor failure to furnish 
the requisite number of employees.*9,The con­
tractor argued that these provisions created a de­
gree of government management and direction 
that would result in a personal services c~ntract . ‘~ 
The Comptroller General found that the con­

“Id.at 6-7. 

“580F.2d 496(D.C.Cir. 1978). 

“79-1 CPD para. 260, at 7. 

Y d .  

Y d .  at 8. 

“Comp. Gen. Dec. B-190074 (26 Apr. 1978), 78-1 CPD para. 
317. 

V d .at 3. 

“Id. at 3-4. 

‘Old. at 4. 
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tractor was responsible for furnishing and super­
vising adequate personnel to perform the work 
and the reservation by the governmentof remedial 
enforcement powers did not create an illegal em­
ployer-employee relationship." 

In another case, three firms protested the provi­
sions of a solicitation requiring minimum man­
ning levels and shift times'' and alleged that this 
would result in an illegal personal services con­
tract.48The Comptroller General quoted a portion 
of DAR 22-102.2(iiXD) authorizing a specified 
minimum number of employees where necessary 
to assure performance and stated without further 
inquiry that "the contracting officer reasonably 
determined that only non-personal services were 
called for in performanceof this ~ontract."~' 

Other factors included in the DAR 22-102.2(ii) 
category of contractual provisions are the extent 
to which the government will review the work of 
individual contractor employees as opposed to re­
viewing the final prod~ct , '~and whether the 
government has the right to have contractor per­
sonnel removed from the job for performance rea­
s o n ~ . ~ ~  

Other Provisions of the Contract 

The third category of criteria for recognizing 
personal services addresses provisions of the con­
tract other than those concerning the contractor's 
employees." For example, DAR 22-102.2(iiixA) 
focuses on whether the service contracted for can 
be defined as an end product. This factor was per­
suasive in United States Advisory Commission on 
Public Diplomacy,'B in which the Commission had 
contracted with a private law firm to research ita 

"Id. at 6. 

4sIndustrial Maintenance Serv., Inc., Comp. Gen. Dec. 
8-189303, B-189425 (16 Dec. 1977), 77-2 CPD para. 466, at 
2. 

481d.at 6. 

"Id. at 6-7. 

W A R  5 22- 102.2(iiXE). 

4aId.at 5 22-102.2(iiXF). 

"Id. at 5 22-102.2(iii). 

Womp. Gen. Dec. B-202159 (6 Nov. 1981), 81-2 CPD para. 
404. 

legal authority and independence. The Comp 
troller General determined that the legal service 
contracted for was an end product and that the 
manner of achieving that product had been left to 
the discretion of the contractor law firm.4D 
Further, the nature of the services was such that 
only minimal supervision could have been 
exercised over the performance of the work.Lo 

I 

The second and third factors in this category ad­
dress whether the contract is for a specific defin­
able task or for work determined on a day-to-day 
basis,"' and whether contract payment is made for 
time worked or results accomplished.B2The final 
factor addressed in this section is the degree to 
which the government furnishes such items as of­
fice space, equipment, and supplies to the con­
tractor." Although this factor is often present in 
cases of alleged personal services, the determina­
tive issue is more likely to be one of supervision 
and control of the contractor employee^.^' 

Administration of the Contract 

The final category of DAR criteria for recogniz- ­
ing personal services involves administration of 
the contract.66The first factor is whether con- .. 
tractor employees and government employees are 
used interchangeably to perform the same func­
tions.68Although this issue was not discussed in 
Kelly Services,"' a contract for temporary secre 
tarial services is a good example of the presence of 
this criterion. A second factor is the degree to , 
which contractor employees are integrated into 
the government's organization.6n I 

'Old.at 6. 

"Old. 

"DAR 5 22-102.2(iii)(B). 

lsId.at 5 22-102.2(i)(C). 

V d .  at 5 22-102.2(iii)@). 

AFGE h a 1  No. 3347, AFLCIO, Comp. Gen. Dec. 
B-183487 (25Apr. 1977),77-1 CPD para. 326, at 6. 

"DAR 5 22-102.2(iv). 

mid. at 5 22-102.2(ivXA). 

"See text accompanyingnotes 26-28, supm. (p 

MDAR5 22-102.2(ivXB). 



-
The final consideration enumerated in DAR 

22-102.2 is the extent to which any of the cate­
gory (ii) and (iii) factors are actually present 
during contract administration, regardless of 
whether they are actually written into the con­
tract itself.5e.This issue was raised in AFGE Local 
No.3347, AFLCIO.aoThe union had challenged 
the RFP for an Environmental Protection Agency 
(EPA) warehouse receiving function on the 
grounds that it called for an illegal personal serv­
ices contract." The Comptroller General denied 
the protest, responding that, as written, the 
proposal did not violate any However, the 
decision noted that administration of the contract 
might effectuate violations and that the subject 
would be of continuing interest to the Comptroller 
General.wIn 1977, the union further alleged that 
the contract, as administered, created a em­
ployer-employee relation~hip.~'Specifically, the 
union enumerated that contractor personnel were 
using government equipment, working side-by­
side with EPA employees, and receiving govern­
ment supervis i~n.~~ - A GovernmentAccounting Of­
fice audit team examined the contract perfor­
mance on-site to detennine the validity of the alle­
gatiomW.The Comptroller General concluded, 
based on the observations of the audit team, that 
the elements of an employer-employee relation­
ship did not exist under the contract as adminis-

In another protest, an incumbent contractor al­
leged that an Invitation for Bids (IFB)for mess at­
tendant services did not accurately reflect the per­
sonal services that would in fact be required of 

mid. at 5 22-102.2(ivXC). 

MComp.Gem Dec. B-183487 (3 July 1975), 76-2 CPD para. 
12. 

'Yd. at 1-2. 

"Zd. at 2. 

"Zd. at 3. 

"AFCE Local3347. AFL-CIO, a m p .  Gen. Dec. B-183487 (25 
Apr. 1977),77-1 CPDpara. 326, at 2. 

asZd.at 3. 

Vd,at5. 

V d .at 6. 
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contractor personnel.MThe incumbent stated that 
contractor employees would be required to per­
form additional work under the supervision of 
government personnel.-< "he Comptroller Gen­
eral, looking only to the IFB, saw that employees 
were to be under the supervision of the contractor 
and denied the protest, stating that matters of 
contract administration are for resolution under 
the disputes clause.7o 

Conclusion 
In summary, it should be emphasized that the 

factors outlined above are guidelines only. Each 
case requires a careful balancing of the factom in­
volved, giving due consideration to their relative 
importance.T1Since not all of the factors are of 
equal importance, there is helpful parenthetical 
guidance in the DAR following many of the indi­
vidual criteria. Further guidance to the practi­
tioner is offered in DAR 22-102.3 in the form of 
examples of personal and nonpersonal services. 
The role of the contracting attorney in the per­
sonal services area is technically that of advisor to 
the contracting officer.TpHowever, the attorney 
who is familiar with the boundaries of permissible 
service contracting can often assist requiring ac­
tivities by providing positive guidance on how to 
structure services contracts in a nonpersonal 
manner. 

When reviewing a contract which appears to call 
for personal services for which there is no express 
statutory authority, the attorney should consider 
that the work statement might be salvaged by 
tailoring the specifications to be nonpersonal 
when measured by the DAR criteria. For example, 
it  is apparent from the cases cited above that ele­
ments of government supervision are strongly 
indicative of personal services. The contractinga& 
torney reviewing the file might coordinate with 
the requiring activity to determine whether it is 
really necessary, for example, for the contractor to 

aaLew~Management and Sew. Co., Comp. Gen. Dec. 
B-192078 (18Oct. 1978).78-2 CPD para. 286. 

agZd.at 2. 

'Old.at 3-4. 

"DAR 5 22.102.2. 

''Id. at 5 22.102.1(A). 
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perform the work at the government work site, 
during government work hours, and using govern­
ment materials and equipment. Eliminating such 
indicia of government supervision might remove 
the contract from the personal services category if 
there are no other strong indicators present. In 
t h i s  regard, the less control governme$ personnel 
have over the manner or method by which the con­
tractor accomplishes the task, the better. For this 
reason, it is helpful in drafting nonpersonal serv­
ice contracts to call for 811 end product whenever 
possible. 

"Id. at § 22.102.1p). 

Occasionally, the contracting attorney will be 
presented a requirement with obvious personal 
services implications which are not susceptible to 
being written out of the contract. An example 
would be a work statement involving the perfor­
mance of an inherently governmental function 
that cannot be delegated to a contractor.TaIn such 
a case, the attorney should recognize the require 
ment as impermissible personal services contract­
ing under the current statutory scheme, and the 
contracting officer should be so advised. 

Torncello &SoledadEnterprises, Inc. v. United States 
A Return to the Common Law 

Captain Jeffrey Lovi tky 

Office of the Staff Judge Advocate 


Fort Leavenworth, Kansas 


Government contract law has existed more or 
less independently from the common law of con­
tracts. It is an area permeated to the core by stab 
utes and regulations. The practioner in this area 
only infrequently borrows from his law school 
knowledge of contracts. InRonald A.Torncello & 
Soledud Enterprises, Inc. u. United States', the 
Court of Claims has given a new vitality to the 
common law concept of consideration as applied to 
government contracts. In so doing it will un­
doubtedly be a source of considerable confusion. 

Torncello 
Torncello involves the right of the United States 

to terminate contracts for the convenience of the 
government (TIC). It has long been considered the 
right of the government to TIC contracts when the 
contracting officer has deemed termination to be 
in the best interest of the government.*To some 
extent, this right inheres in the government's 
sovereign power to terminate an obligation when 
its continued existence is no longer in the public 
interest. Upon a TIC, the contractor is normally 
entitled to be reimbursed for the cost of his perfor­

'No.486-80C(Ct.C1.16June 1982). 

'See United States v. Corliss Steam-EngineCo.,91U.S. 321 
(1876). 

mance until the time of termination plus a reamn­
able profit. However contractors are not entitled ­
to the common law remedy of anticipatory profits 
or consequential damages.' 

The facts of Torncello may briefly be stated. The 
Navy issued an invitation for bids for grounds 
maintenance and refuse removal services for six 
Navy housing projects. The solicitation listed 
twelve items of work to be awarded to the bidder 
whose overall price for the twelve items was low; 
Torncello was awarded the contract as the low 
bidder.' 

Central to the problem is item eight of the dis­
puted contract. Item eight states that "the work 
shall include the control of agriculturd pests, in­
cluding rodents, weed control and plant diseases 
which attack shrubbery,trees and turf grasses.ns 
The contract contained the standard TIC clause: 

The Contracting Officer, by written notice, 
may terminate this contract, in whole or in 
part, when it is in the best interest of the 

'Defense Acquisition Reg. J 8-303(1July 1976)[herehfter 
citedaa DAR]. 

'No.486-8OC,slip op. at 2-3. 

Vd.at 2. 
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government. If this contract is for supplies 
and is so terminated, the contractor shall be 
compensated in accordance with ASPR Sec­
tion Vm,in effect on this contract's date. To 
the extent that this contract is for services 
and is so terminated, the government shall 
be liable only for payment in accordance 
with the payment provisions of this contract 
for services rendered prior to the effective 
date of terminatione. 

Plaintiffs bid on item eight was considered high 
by the Navy but justified by Torncello on the basis 
of the extensive nature of the work which might
be required. On item eight, Torncello was under­
bid by a competitor, Public Works.' 

During the course of the contract period Torn­
cello recceived no work requests for pest control. 
Upon making inquiry, Toncello learned that this 
work had been diverted by the Navy to Public 
Works. The Navy explained that the only services 
actually required under this item were for gopher 
control and that Public Works had offered to ac­

q complish this for only seven percent of Torncello's 
item eight bid. Torncello thereupon offered to 
modify the contract and perform work for gopher 
control only a t  the same rate as Public Works. 
Nonetheless the Navy continbed to divert the 
work to Public Works! 

The 6uccessors in interest to Torncello argued 
unsuccessfully to the Armed Services Board of 
Contract Appeals (ASBCA) that Navy breached 
it'^ contract with Torncello. Plaintiff contented 
that the contract obligated the government to give 
all its requirements for pest control to Tomcello. 
Torncello chimed that it was willing and able to 
perform whatever pest control work the govern­
ment may have required for the projects. Plain­
tiffs theory was the government could not abre  
gate an existing contract because it had subse­
quently found another party willing to perform 
the service for a lower price! 

~~ 

'Id.at6. 


'Id.at 3. 

'Id. 
n, 
'Id.at 4. 

1s 


The ASBCA held that the government had the 
right to TIC the Torncello contract. That the gov­
ernment did not denominate its action as a TIC 
was not fatal; the doctrine of constructive termi­
nation for convenience provides that the govern­
ment's actions may be supported at a later date by 
any reason which could have been advancedat  the 
time of termination.1° The operation of this doc­
trine serves to limit the govenunent's liability for 
damages. ABnoted above, the basic measure of a 
contractor's recovery in a TIC is payment for aerv­
ices performed prior to the date of termination. 
Because the contract was constructively TIC as of 
the time the Navy diverted work to Public Works, 
Torncello performed no pest control services and 
was therefore not entitled to any compensation 
from the government." 

The Court of Claims Decision 
It was in this posture that Torncello reached the 

Court of Claims. Simply stated, the Court of 
Claims held that neither the underlying rationale 
of the TIC nor the legal requirement of considera­
tion were vindicated by the result from the 
ASBCA. The court remanded to the board for a 
hearing on the quantum of damages tobe awarded 
plaintiff. Is 

The decision is lengthy and is worth analyzingin 
detail. In the court's view, the propriety of apply­
ing the constructive termination doctrine de­
pended upon the ability of the government to ter­
minate a contract prior to breaching it. Thus,the 
central issue was whether the Navy could validly 
TIC prior to diverting work to Public Works.la An 
affirmative answer would relieve the Navy from 
any liability for breach of contract. 

In'addressing this issue, the court examined the 
historical development of the TIC. The TIC initial­
ly represented a legislative response to wartime 
conditions. The power to TIC was considered nec­
essary to permit the government to terminate con­

"Appeal of Soledad Enter., hc.,ASBCA Nos. 20376, 
20423-26 (29 Apr. 1977), 77-2 BCA para. 12,662 (citinp Col­
lege Point Boat Corp.v.unitedStates,267 U.S. 12(1925). 

"No.486-8OC, slip op. at 5. 

"Id.at 28. 

"Id.at11-12. 
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tracts for munitions when new technology dimin­
ished their potential usefuless. The TIC has also 
been employed to relieve the government of the 
burden of wartime contracts after the cessation of 
hostilities." 

Since World War II,the TIC has been in contin­
uous use. The application of this unique creature 
of government procurement has been sustained in 
a host of situations. In each case, the basic inquiry 
is whether invoking the clause is in the best inter­
est of the government.1bCurrently, the TIC clause 
is a mandatory provision in virtually all govern­
ment contracts. le 

This historical perspective led the court to exa­
mine ita own decisions pertaining to the TIC. The 
court concluded the TIC has been sustained only 
when an intervening change occurred in the cir­
cumstances of the bargain or the expectations of 
the parties.'' The single exception to this rule was 
to be found in Colonial Metals u. United 

Colonial Metals involved the award of a contract 
for the supply of copper ingot, a product for which 
market quotations were easily available. Shortly 
after award, the contracting officer learned that a 
better price for the commodity could be obtained 
from another supplier. The contracting officer 
thereupon terminated the existing contract and re­
procured from the other supplier at a lower price.
The Court of Claims sustained the TIC as based on 
the best interest of the government.19, 

Colonial Metals bears considerable resemblance 
to the facts of Torncello.The Torncello court, how­
ever, viewed the Colonial Metals decision as a radi­
cal departure from previous holdings of that court. 
In Torncello, the court opined that so broad a con­
struction of the right to TIC as found in Colonial 
Metab would render illusory any contractual obli­
gation of the government. Such a result would con-

I'Id. at 12-16. 

"See John Reiner & Co. v. United States, 163 Ct. C1.381,326 
F.2d 438 (1963). 

"See DAR 5 7-103.21. 

"No. 486-8OC, slip op. at 17. 

l'204 Ct. c1.320,494 F.2d 1365 (1974). 

lVd, at 331,494 F.2d at 1361. 
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flict with the common law rule that a contract 
must be binding on all parties to be enforceableam 

The common law rule is that a contract reserv­
ing to a party an unqualified right to withdraw is 
nudum pactum. As stated by Williston, "Anagree­
ment wherein one party reserves the right to can­
cel at  his pleasure cannot create a contract."*' The 
requirement of consideration has also been held 
applicable to government contracts. In Willard, 
Sutherland & Co. u, United States," the contrac­
tor promised to supply the government with its 
needs for coal. However, the governmentpromised 
to buy neither ita requirements for coal nor any 
minimum quantity. The Supreme Court observed 
that since the contract obligated the government 
to do nothing, such an arrangement could not we­
ate an enforceable contract.*aIn Perry u. United 
States," the Supreme Court stated that the gov­
ernment, as a party to a contract, "has rights and 
incurs responsibilities similar to those of individu­
als who are parties to such instruments."an 

While the requirement of consideration has al­
ways concerned the courts in the field of govern­
ment contract law, it was not until Torncello that 
the power reserved to the government by contract 
to TIC has been so carefully scrutinized for the 
presence of some sort of consideration. The court 
attempted to avoid this breach of historical prece­
dent by asserting that previous cases, with the ex­

'ONo. 486-80C slip op. at 19-20. The court noted that the com­
mentary on the Colonial Metak decision was uniformly unfa­
vorable. Id. (citing Newman, The Beginning of the End-The 
Encrouchment of Fedeml Contmct Terminution Practices, 33 
Bus. Law. 2143 (1978); Perlman & Goodrich, Terminution for 
Convenience Settlements-The Government'e Limited Pay­
ment for Ccrncellationof Contmcts, 10 Pub.Cont. L.J.l(1978); 
Note, Tying Together Tennimtion for Convenience in Govern­
ment Contmcts, 77 PepperdineL.Rev. 711 (1980)). 

"1 S. Williston,A Treatbe on the Law of Contracts 8 106 (3rd 
ed. 1957). 

"262 U.S. 489 (1923). 

"Id. at 493-94. 

"294 U.S.330 (1835). 

W .at 362. Compure The FederalistNo. 81 (A.Hamilton):'The 
contracts between a nation and an individual are only binding 
on the conscience of the sovereign and have no pretensions to 
compulsive force.They confer no right of action independent of 
the sovereign will." 

/̂ . 

e 
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ception of CofoniulMetals, have permitted a TIC 
onfy when necessitated by a change in the circum­
stances of the bargain or the expectations of the 
parties.a6Several cases from the Court of Claims 
were cited in support of this proposition.a7A close 
examination of these cases, however, reveals that 
the Torncello court's reliance is misplaced. 

In several of the cases cited by the court, the TIC 
occurred as a result of a General Accounting Of­
fice (GAO) recommendation to terminate based 
upon government impropriety in the solicitation 
process." In another case, the TIC was necessary 
due to defective government specifications.le<In 
none of the cases cited by the court was a change 
in the circumstances of the bargain stated as a 
basis for the TIC. In the cases based on GAO rec­
ommendations, no changes occurred which were 
intrinaic to the contract; the change in circum. 
etances was rather in the subsequent action of the 
GAO recommendingcancellation of the awards. 

The GAO itself has only infrequently comment­
ed on whether a T/C is justified based upon subse­
quently finding another offeror able to perform at 
a lower price. In an unpublished opinion, however, 
the GAO allowed a contracting officer the discre­
tion to TIC when he found a lower price the con­
tracting for which he deemed to be in the best in­
terest of the governmentsa0The Court of Claims 

"NO.486-8OC, slip OP.at 16-17. 

"Id. (citing G.C.Casebolt CO. v. United States, 100 Ct. C1.783, 
421 F.2d 710 (1970);Nolan Bros. v. United States, 186 Ct. C1. 
602,406 F.2d 1260 (1969);Schleeinger v. United States, 182 
Ct. C1. 671,390 F.2d 702 (1968);Coastal Cargo Co. v. United 
States, 173 Ct. C1. 259, 351 F.2d 1004 (1965);Warren Bros. 
Roads Co. v. United States, 173 Ct. C1. 714, 355 F.2d 612 
(1965);Nesbitt v. United States, 170 Ct. C1. 666,346 F.2d 683 
(1966);Brown & Son Elm. Co. v. United States, 163 Ct. C1. 
466,325 F.2d 446 (1963);John Reiner & Co. v. United States, 
163 Ct. C1.381,326F.2d438 (1963)). 

'"See G.C. Casebolt Co. v. United States, 190 Ct. C1. 783,421 
F.2d 710 (1970);CoastalCargo Co. v. United States, 173 Ct. C1. 
269,351 F.2d 1004 (1965);Warren Brm. Roads Co. v. United 
States, 173 Ct. C1. 714, 366 F.2d 612 (1965); Brown & Son 
EL.Co.v. United State& 163 Ct. C1.466,325F.2d 446 (1963); 
John Reiner & Co. v. United S t a h .  163 Ct. C1.381.326 F.2d 
438 (1963). 

"See Nolan Bros. v. United States, 186 Ct. C1. 602,405 F.2d 

r\ 1260(1969). 
1 "l'urco Prods., Comp. Gen. Dec. B- 162486 (6Dec. 1963). 

had also adopted this expansive view, stating that 
=under [the TIC], the government has the right to 
terminate 'at will', ...and in the absence of bad 
faith or clear abuse of discretion the contracting 
officer's election to terminate is 

The crux of the Torncello court's objection was 
the boundless nature of the contracting officer's 
discretion to TIC. The standard of "in the best in­
terest of the government" was not considered suf­
ficiently demarcative. The TorncelEo court ostensi­
bly believed that the right to terminate at  will evi­
denceda lack of consideration.aa 

The government had argued to the Court of 
Claims that the duty to act in good faith and not 
abuse discretion constituted sufficient legal detri­
ment to the government to create an enforceable 
contract?' Repeating the principle that public of­
ficers are presumed to act in good faith, the court 
found no additional burden to have been thereby 
placed upon the government. As to the assertion 
the contracting officer is duty bound not to abuse 
his discretion, the court stated: "Discretion, and 
it's abuses, are concepts that depend for their very 
meanings on the existence of other limits. As con­
cepts that only exist within limits,they cannot be 
the limits, as the argument of the government sug­
ge6b.na4 

That these limits may not be as boundless as the 
court suggested was demonstrated in Art Metal-
U.S.A. u. Solomon.86Art Metal was the largest 
supplier to the government of office furniture. 
Stung by publicity, in the Washington Post criti­
cizing Art Metal's dealings with the General Serv­
ices Administration (GSA), GSA ended it's con­
tract with Art Metal under the TIC clause.'e The 
district court ruled such a termination, when 
based upon unsubstantiated allegations, consti­
tuted an abuse of discretion.". 

"163 Ct. C1. at 390,325 F.2dat 442 (citations omitted). 

"No. 486-8OC, slip op. a t  24. 

W .at 26. 

"473 F. Supp. 1 (D.D.C.1978). 

laId,at 3. 

I'Xd. 
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The duty to act in good faith is also an affirma­
tive obligation which should not be ignored as a 
source of legal detriment. In requirements and 
output contracts, it is possible a party may refrain 
from having any requirements and euffer no legal 
detriment. In these situations, however, the con­
sideration problem is resolved by interposing the 
duty to act in good faith. As stated in the Uniform 
Commercial Code, “A term which.measures the 
quantity by the output of the seller or the require­
ments of the buyer means such actual output or re­
quirements as may occur in good faith.”88 

The Torncello court’s rather strict application of 
the consideration requirement apparently brings 
government acquisition law more in tandem with 
the common law of contracts. Interestingly, the 
common law courts are searching for a new under­
standing of the consideration requirement. The 
modern view is that contracts reserving to one 
party the right to withdraw, upon giving notice 
thereof, do not constitute illusory obligations. As 
stated by one text writer: 

If A and B enter intd a bilateral agreement 
whereby A agrees to provide services for a 
year at  a certain wage and B retains the pow­
er to terminate the agreement upon giving 
thirty days’ notice, there is no doubt that the 
agreement constitutes a contract. B has 
agreed to pay wages for one year or for thirty 
days. Both of these alternatives are detri­
mental to B.”, 

Thisperspective reflects an evolving tendency in 
the courts to enforce contracts as agreed upon by 
the parties. Illustrative of this principle is the 
well-reasoned case of Sylvan Crest Sand & Gmvel 
Co. v. United Statesm40Sylvan Crest involved a 
government contract to deliver trap rock to a proj­
ect as required. The contract contained a clause 
permitting cancellation by the government“at any 
time.”“ In interpreting the contract, the court pre­
sumed that both parties to the contract would act 
in good faith. The court therefore read the cancel­

’W.C.C.5 2-306 (1962). 

‘OJ. Calamari& J. Perillo,Contracts 5 4-17, at 161 (1970). 

‘O160 F.2d 642 (2d Cir. 1945). 

W.at 643. 

lation provision to require procurementdivision to 
give reasonable notice of ~ancellation.~~With re­
spect to the consideration requirement, the court 
said: 

As we have construed the agreement the 
United States promised by implication to 
take and pay for the trap rock or give notice 
of cancellation within a reasonable time. The 
alternative of giving notice was not difficult 
of performance, but it was a sufficient con­
sideration to support the agreement.“ 

In Torncello, the court specifically reserved the 
issue whether giving notice prior to termination 
would have changed the result.“ It will be recalled 
that Torncello involved application of the con­
structive termination doctrine.“ This issue is one 
of the important points unresolved by TorncelIo. 

The validity of the constructive termination doc­
trine rests upon the principle that “actions by a 
contracting party may be supported at a later date 
by any reason that could have been advanced at 
the time of the actions, even though the party was 
not then awme of it.”4eBy adopting this approach, 
the ASBCA managed to avoid making the govern­
ment pay anticipatory profits. Interestingly, the 
Torncello court did not challenge the application 
of the constructive termination doctrine to the 
facts before it. Rather the court used the doctrine 
as the starting point of its analysis. Previous cases 
from the Court of Claims, however, have evi­
denced a judicial unwillingness to ~ustainthe TIC 
unless notice thereof had been given in accordance 
with the applicable reg~lation.~’These cases sup­
port the view that the fatal defect in Torncello was 
the failure to give notice of termination pursuant 
to the TIC clause. This position will be helpful to 
the government in future cases in attempting to 
limit Torncello’sapplication. 

.4 ~at 645. 

w. 

“No.’486-80C,slip op. at 23-24 & 24 n.10. 


‘Yke text accompanying notes 10-11 supm. 

‘ONo. 486-80(=, slip op. at 5. 
F 

“See, e.g., Goldwasser v. United States, 325 F.2d 722 (Ct. C1. 
1963);Klein v. United States, 286 F.2d 778(Ct.(21.1961). 
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Current procedures require notice be given pur­
suant to the TIC clause; however,no specified peri­
od of notice is required.'8 In the aftermath of Torn­
cello, consideration should be given to detailing a 
stated period of notice which must be given prior 
to effectuating the TIC. At minimum, this will bol­
ster the government's position that the TIC right 
does not negate the consideration requirement. 

The Issue of Damages 
The Torncello court referred the case to the trial 

division for further proceedings on the issue of 
damages. The court thereby apparently intended 
that the plaintiff be awarded anticipatory profits. 
This result nun contrary to the trend in federal 
procurement law that a contractor should not re­
cover anticipatory profits against the government. 
The rationale underlying this policy is that the 
taxpayers should not be required to pay for more 
than a contractor's costa plus a reasonable profit. 
Permitting a contractor to recover the full benefit 
of his bargain would be too costly to the public 
treas~ry. '~~ 

The Court of Claims has recognized the logic of 
this policy in G.L. Christian & Assoc. v. United 
States 

In Christian, the deactivation of Ft. Polk caused 
the government to TIC a codtract for post housing. 
The contract in Christian did not contain the 
standard TIC clause. The Christian court recog­
nized that the TIC provision is a mandatory clause 
in government contracts pursuant to the Defense 
Acquisition Regulation @AR).61Citing this DAR 
requirement as justification, the court held that 
the TIC clause had been included in the disputed 
contract by operation of law." Moreover, the deci­
sion was made applicable to all government con­
tracts in which the TIC clause is a mandatory pro­
vision.68 

"DAFtQ 7-103-21. 

'.See General Builders Supply Co. v. United States, 409 F.2d 
246 (Ct.(21.1963). 

"'312 F.2d 418 (Ct.C1.1963). 

"Id. at 424 (citing Armed Services Procurement Reg. Q 8.703 
(1952)). 

'*312 F.2d at 425. 
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Underlying the decision in Christian was a de­
sire to avoid having the government pay anticipa­
tory damages to contractors. As the court 
said "The termination clause limits profit to 
work actually done, and prohibita the recovery of 
anticipated but unearned profits. That limitation 
is a deeply ingrained strand of public procurement 
p~licy."~'The Christian court obviously placed 
great reliance on the DAR and afforded this regu­
latory provision the force of law. Another section 
of the DAR provides that, upon termination of a 
fixed price contract, anticipatory profits and con­
sequential damages shall not be allowed." To the 
extent the Torneello opinion requires otherwise, it 
seemingly detracts from the previous deference 
given the DAR inChristian. 

Conclusion 
Torncello raises several questions. The court re­

stricted the availability of the TIC clause to situa­
tions involving a change in the circumstances of 
the bargain or in the expectations of the parties. 
The cases cited by the court in support of th is  
proposition do very little to clarify the intended 
meaning of this requirement.66 

Those with an interest in government procure­
ment 'will eagerly await further judicial construc­
tion. Until then, confusion will undoubtedly exist 
in the field: I s  the changed circumstancestest the 
equivalent of the common law doctrine of impossi­
bility of performance or frustration of the ven­
ture? Or does this test require something less or 
different? 

Torncello raises implications for other aspects of 
government procurement. Under the changes 
clause in government contracts, the contracting 
officer may unilaterally order a reduction in the 
quantity or change in the type of work to be ac­
complished.Sometimes this is also referred to as a 
partial TIC. Logically, the rationale of Torncello 
could equally be applied to this type of situation. 

Another area of interest will be the impact on 
the firm bid rule. Under this rule, offerors are o b  
V d . a t 4 2 .  ~ 

"Id. at 426. 

"DAR 5 8-303A). 

W e e  textaccompanying notes 28-29 supm. 
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ligated not to withdraw their bids for a specified 
period of time. This rule has traditionally been 
construed as an exception to the consideration re­
quirement.O' What will be the impact of Torncello 
here? 

Perhaps most disconcerting i s  the spectre of in­
creased exposure by the government to breach 
damages, including anticipatory profits. Due to 
the inherent difficulties of applying the changed 
circumstances test, contracting officers may feel 
unduly constrained when desiring to TIC. Those 
contracting officers who elect to TIC may expose 
the government to a larger sphere of liability than 
heretofore considered likely. 

The concurring opinions in Torncello would have 
limited the court's holding to situations in which 
the contracting officer based the TIC on knowl­

"See, e.g., Scott v. United States, 44 Ct. C1. 624 (1909); W. 
Keyes,Government Contracts 132 (1979). 

edge obtained prior to award.that a lower price 
could be obtalined from a different supplier.B*Such 
a result would have merely overruled the decision 
in Colonial Metals without going further. While 
perhaps not entitled to precedential effect, these 
opinions may lend support to future efforts to nar­
row the range of Torncello. 

Perhaps the best argument from the govern­
ment point of view is that Torncello should be a p  
plied only to those situations in which notice of 
termination was not given. The position that the 
requirement to give notice constitutes sufficient 
consideration is supported by precedent.': In any 
case, discovering the real meaning of Torncello 
must await later case law development. 

W e e  486-80C, slip op. at 28(Friedman, C.J.concurring);id. at 
29 (Davis,J., concurring). 

"See text accompanying note 47 supra;486-8OC, slip op. at 24 
n.10. 

Considerationson the Preparation r* 

of Willsfor Domiciliaries of Puerto Rico 
Captain Claudio F. Gnocchi 

Defense Appellate Division, USALSA 

Editor's Note: This article discusses the va­
lidity of wills prepared for  Puerto Rican 
domiciliaries serving in the US.Army and 
stationed outside of Puerto Rico. The article 
also summarizes the basic substantive re­
quirements for  a will under Puerto Rican 
law. Because of the complex nature of Puerto 
Rico's property law, legal assistance attor­
neys are reminded that such wills should be 
prepared only when the attorney is fully 
competent to prepare it in accordance with 
f i e r to  Rican law. 
This article attempts to fill a gap existing in the 

current edition of the Legal Assistance Hand­
book.' It should provide information and guidance 
to legal assistance officers concerningthe prepara­
tion of wills for domiciliaries of Puerto Rico. 

The present guidance discourages the prepara-

W.S. Dep't of Army, Pamphlet No. 27-12, Legal Assistance 
Handbook (1974). 

tion of wills for domiciliaries of Puerto Rico by le­
gal assistance officers: 
. Due to the formalities involved in execut­

ing and protocolization of any open or closed 
will it is recommended that it not be execut­
ed by anyone except a Puerto Rican attor­
ney. For those citizens of Puerto Rico who 
cannot have this done, it is suggested that a 
holographic will be used. In order for a holo­
graphic will to be properly executed, it must 
be accomplished by a person of full age. It 
must be written in its entiretv bv the testa­
tor, signed by the testator 'Bnd the year, 
month and day in which it is signed must be 
so stated by the testator. If it  contains any 
erasures, corrections or interlineations, the 
testator shall so comment beneath his si=­
ture. The holographic will is held by the-tes­
tator or some third party. Upon the death of 
the testator the wih mustbe promulgated ,f' 
(filed for probate in continental terminology) 
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within five (5)years of the death of the testa- of locw regit acturn embodied in article 11,eection 

tor. The form of proof for a holographic will 11of the Code. This doctrine states that the for­

is rather formal but is not difficult. Basical- mal or legal requirements of d s  shall be deter­

ly, this would mean that you advise your mined by the laws of the country in which they are 

client as to how to draft his will and then executed.6 

have him sit down and write it out complete­

ly himself.While this is a rather time-con- Therefore, the domiciliary of h e r t o  Rico who 

suming and cumbersome way, it is the safest drafts and executes a last will and testament out­

manner for a citizen of Puerto Rico to exe- side of Puerto Rico need not worry about the intri­
cute a will when he is not on the Island. cate formal requirements of the open, closed, or 

holographic wills executed in Puerto Rico. Fur-
Foreign wills executed with the formalities thermore this principle of focus regit actun has 

required by the country of execution are val- been expanded by the Puerto Rico Supreme Court 
id, except those made jointly by two or more in the case of Widow of Ruiz u. Registrar? Ruiz 
persons in the same instrument.' held that a will executed by a domiciliary of Puer-
As a result, many legal assistance officers do not to Rico outside its jurisdiction will be valid as to 

prepare wills for servicemembers or dependents form if it meets the formal requirements of the 
who are domiciliaries of Puerto Rico. country in which it was executed or those of Puer-

The Handbook's precautionary policy is under- to Rico? 
standable because testamentary matters in Puerto 
Rico are governed by Spanish Civil Law as codified Statutory Exceptions To LocusRegit Actum 
in the laws of Puerto R ~ c o . ~Under this intricate r e  The most salientexception to the doctrine is con­
manistic civil law system, the drafting, execution, tained in that provision of the Code which strictly
and protocolization of an open or closed will in- prohibits joint wills? This prohibition is so rigor­
volves peculiar formal requirements unfamiliar to ous that the Code has been interpreted to declare 
our North American common law system. In my null and void any foreign will which has been 
opinion, the suggestion that legal assistance offic- jointly executed by domiciliaries of Puerto Rico 
ers limit themselves to advising on the execution even ifsuch will is valid under the laws of the 
of a holographic will is unnecessary in view of the state or country where it was executed.e. 
formal requirements that a "foreign" will must The other Codal prohibition forbids the making 
meet when executed by a domichary of Puerto and executing of a will by proxy or agent.IOThe 
Ricooutside the jurisdiction. Code declares that, since the act of testating is 

strictly personal, it cannot be delegated, whether 
The FormalRequirements of a "Foreign" Will in whole or part, to a third party.I1 

Article 666 of the Civil Code of Puerto Rico (the 

Code) provides that citizens of Puerto Rico may, The Basic Substantive Requirements 

subject to some statutory exceptions,execute wills Puerto Rico is a community property jurisdic­

outside the jurisdiction of Puerto Rico if they com- tion not unlike the various community property

ply and meet the established testamentary forms states in the United States. The act of marriage

of the country or state in which they are executed.' creates a distinct legal entity, the conjugal part-

Although this concept constitutes a deviation 

from the formal requirements to be followed in 'Id.atfj 11. 


the preparation, execution, and protocolization of 8 3  P.R.R.893 (1967). 

the more common Puerto Rican wills, it  follows 'Id. at  900.

the general principle of private international law 


'P.R. LawsAnn. tit. 31,§ 2123 (1967). 
'Id. at para. 14-2d(II). 'Armstrong v. Armstrong,86 P.R.R.404 (1962). 

-, 'P.R. LawsAnn. tit. 31 (1967). loP.R.LawsAnn. tit. 31,s 2124 (1967). 

'P.R. Laws AM. tit. 31,s 2221 (1967). "Id. 

. 
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nership, a sui generis institution with its own legal 
personality.'* The Code states that "through the 
Conjugal Partnership, the husband and wife will 
share equally, upon the dissolution of the mar­
riage, the profits or benefits obtained by either 
one of them during the duration of said mar­
riage."" Generally any type of property produced 
or acquired by any or both of the spouses during 
the marriage will  become the property of the con­
jugal partnership and is shared eqwlly by both 
spouses, Additionally, the Code states that, s u b  
ject to statutory exclusions, all existing assets at 
the termination of the marriage, either by divorce, 
annulment or death of one of the spouses or both, 
are presumed to form part of the conjugal partner­
.ship unless proof of individual ownershipby one of 
the spouses is presented." Excluded from this 
sweeping provision are: 

A. Those assets that either spouse possessed 
before entering into the marriage. 

B. Those obtained by the individual spouse 
by virtue of a donation, bequest or inheri­
tance. 

C. Those interchanged, bartered or traded 
with other assets that were already the pri­
vate property of one of the spouses. 

D. Those purchased or otherwise acquired 
by either party with their own personal 
money, that is, money obtained by the spouse 
by one of the aforementioned methods." 

Thus, absent one of these exceptions, a married 
testator cannot dispose of more than half of the es­
tate at  the time of death. 

Another more formidable limitation imposed on 
a testator is the concept of the legitimate or forced 
share. The Code provides that a portion of the tes­
tator's assets may not be freely disposed of, but 
must instead be reserved for certain close rela­
tives, known as forced heirs. They include children 
or, grandchildren or parents, or grandparents.'e 

laZd.at 5 3621. 

1'Zd. (emphasis added). 

"Id. at 5 3647. 

W. at 4 3631. 

laid. at 5 2361. Forced heir0 are a statutory creation of P.R. 

Further, the Code states that, if a testator preter­
mits his or her forced heirs, the will shall be de­
clared null and void and the estate divided in ac­
cordance with the law of intestate succession. Spe­
cific gifts, bequests, and or devices given to a third 
party, however, will survive or stand as long as 
they do not impinge upon the legal portion which 
the law has reserved for the forced heirs." 

Amount of the Forced (Legitimate) Share 

Decendants. The Code provides that the legiti­
mate share of a l l  descendants is two-thirds of the 
testator's estate." Of that portion, however, one 
third may be applied to benefit or favor any partic­
ular descendant or descendants in any order or 
generation. In other words, if no descendant has 
been favored over another, then all descendants 
will share equally in the two-thirds forced portion.
This portion is called the descendant's "global" 
share. On the other hand, if one descendant is fa­
vored over another, then that favored descendant 
or group of descendants may receive up to an addi­
tional one-third of the two-thirds of the "global" 
share. The other descendants will then only share 
in onethird of the estate, which is called the 
"strict" share. The testator may not, under any cir­
cumstances, fail to recognize this strict share 
when planning to benefit other descendants. Fur­
thermore, from this two-thirds forced portion, 

Laws Ann. tit. 31, 5 2362 (1967),which provides that, with re­
garde to their parents and ascendants, off Epring and descend­
ants are forced heirs. It should be noted that descendants in­
clude any generation. The rule is that EOIM and daughters ex­
clude grandchildren completely but, in the absence of #OM or 
daughters, grandchildren are forced heirs and EO on ad infint 
turn. However, it should be noted that in the m e  of descend­
ants only, a forced heir's son or daughter will represent hie 
father or mother in his grandparents estate if such father or 
mother has predeceased the testatinggrandparent.The grand­
child will inherit what hie father or mother would have inherib 
ed if he or ehe were alive. Only in the absence of any descend­
untcr ehallparents and aecendants be forced heirs with relation 
to their descendants. As to ascendants (with the exception of 
the right to represent)the same rules apply, i.e. parents willin­
herit and grandparents are excluded,but in the absence of one, 
the other generation will inherit. The widowed spouse. with re­
lation to the deceased, a hall always be a forced heir whether he 
or she concurs in the inheritance with descendants or ascend­
ants. 

"Zd. at 5 2368. 

Wid. at 5 2363. 

. 

-

i 
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I­ only a descendant may be favored over another 
forced heir. Thus,grandchildren, but not a parent, 
may be benefited over the testator's sonsor daugh­
ters. This is true regardless of whether they are 
forced heirs or not. This mechanism is designed to 
permit the testator to reward a "special" or favor­
ite descendant. However, if there i s  no specific 
mention or designation of a favored descendant, 
then all descendants must share equally the two­
thirds of the global share. 

The remaining one-third of the estate may be 
freely disposed of by the testator to any person or 
persons; thus, it  is commonly referred to as the 
"freely disposable third." 
Ascendants. The Code provides that ascendants, 
who inherit only in the absence of descendants, 
are entitled to one-half of their descendants' es­
tate.". The other one-half of the estate may be free­
ly disposed of by the testator. If, however, there i s  
a widowed spouse, then the spouse will only fully 
inherit one-third of the estate; the spouse inherits 
one-third and is entitled to a usage right (usufruct) 

q
\ 

bver anadditional one-third of the estate. 

Tlie widowed spouse. This forced heir has a sui 
generi legal right to inherit known as a limited 
proprietary interest in the portion of the spouse's 
estate. The spouse has a "tenancy in common1)or a 
"right of usage" (usufruct) in his or her assigned 
portion;he or she may enjoy the fruits and bene­
fitsof a certain share but may not, under ordinary 
circumstances, dispose of the share itself. This 
portion consists of a usufruct of one-third share of 
the testator's estate. 

Additionally, the widowed spouse's rights are: 
guaranteed, no matter with whom he or she may 
concur in the estate.*OThe share is similar to a ten­
q c y  in common, in its limited amount, with any 
other heirs who may concur in the estate." The 
portion of the share is somewhat variable depend­
ing upon what other heirs concur in the estate.aa 
Finally, the proprietary interest or lien such share 
creates may be transformed, contractually or by 

'*Id. at 5 1  2364,2365. 

"Id. at§ 2411. - "Id. 

' =Id. 

court order, into a specific cash equivalent. This 
would dissolve the tenancy in common created 
with the other heirs and terminate the spouses 
proprietary rights in the estate.aa 

It should be noted that the Code and the juris­
prudence which has interpreted it have estab 
lished certain conditions for the widowed spouse 
to inherit. The widowed spouse may not be di­
vorced from the testator. Even if divorced, how­
ever, such widowed spouse may still inherit if he 
or she has been declared the nonculpable party in 
the divorce proceedings. Ifthe widowed spouse is a 
nonculpable party in the divorce proceeding such 
widowed spouse must not have remarried." Final­
ly, if the testator was adjudged the culpable party 
in the divorce, he must not have remarried a third 
Party?& 

Amount of the Widowed Spouse's Share 
The amount of the widowed spouse's ehare will 

vary depending upon with whom the widowed 
spouse concurs in the estate. If the widowed . 
spouse concurs in the inheritance with only one 
off-spring or descendant, then his or her share will 
equal one-third of the testator's estate. It will be 
extracted from the descendants strict third of the 
global two-thirds destined to descendants as their 
forced share. If the widowed spouse concurs with 
no other forced heirs, his or her forced share will 
be one-half of the testator's estate." If the wid­
owed spouse concurs with ascendants, his or her 
forced share will be one-third of the testator's es­
tate to be extracted from the one-half, freely dis­
posable portion. An additional one-third is fur­
nished in usufruct. Finally, if the widowed spouse 
concurs with two or more off-spring or descend­
ants,he or she will share equally with them in the 
two-thirds of the testator's estate. If he or she con­
curs with off-spring of two or more previous mar­
riages, his or her share will be t~sabovedescribed, 
but will be extracted from the remaining one-third 
of free disposition and not from the twethirds 
destined as the descendants' legitimate share." 
"Id. at  5 2416. 

upid&v. Registrar,65 P.R.R.900 (1946). I
i

"M~WXVR~Iv. Registrar,67 P.R.R.131 (1940). 

UP.R.Laws Ann.tit. 31,s 2411 (1967). 

"Id. 5 2413. II

I 
Ii 
5 
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Several examplesare provided: 

Example: A married testator with three chil­
dren wishes to bequeath most of the $99,000.00 
estate to his or her spouse. The global forced share 
would be $66,000.00 which is divided into quar­
ters and distributed amongst the spouse and three 
children; each receives $16,500.00. The testator 
may then leave the remaining free third of the es­
tate exclusively to the spouse. The spouse’s total 
inheritance thus becomes $49,500.00and the tes­
tator’s wishes have been fulfilled. 

Example: The same testator desires to leave 
most of the estate to the three children instead. 
The free third of the estate may be bequeath to the 
children, increasing the share of each by 
$11,000.00. Each child then takes $27,500.00 of 
the estate. 

Example: A married testator wishes to be­
queath his estate to the spouse and three children 
to the extent that the law demands, but yet be­
queath a certain amount to another person or per­
sons, such as surviving parents. In such case, the 
testator need only leave the free third of the estate 
to such person or persons. Two surviving parents 
could thus inherit $16,600.00each. 

Example: An unmarried testator who prede­
ceases his parents and leaves no descendants had 
executed a will in which he bequeath “all my freely
disposable possessions” to another person, such as 
a fiancee. In a $100,000.00estate, the forced heirs 
would take one-half the estate ($50,000,00) and 
the freely disposable share, the other half, would 
go to the appropriate designated party. 

Conclusion 

There i s  no reason for legal assistance officers to 
avoid drafting or executing “foreign” wills for 
domiciliaries of Puerto Rico. The formal require­
ments pose no‘difficulty. The substantive require 
ments, however, demand a careful study to insure 
that the little real freedom a testator has to dis­
pose of a small portion of the estate may be intelli­

gently exercised by the testator.’B It should be a p  
parent, however, that descendants and spouses are 
well protected under the testamentary laws of 
Puerto Rico and may be disinherited for only just 
cause and subject to statutdry guidelines in the 
Puerto Rico Civil Code. 

Appendix 

Typical Clauses CoveringMost Common 


Situations 


A. Married testator with 2 children wishes to be­
quest the legal share to his f o d  heirs (children 
and spouse) and all the remainder of the estate to 
his parents. 

“I hereby bequeath and bequest to my chil­
dren and 
born of my present marriage to 


their full Global share to 

which they are by law entitled, and to my 

present wife , give, devise 
and bequest her fair legal share as the law re­
quires. . 7 

The remaining freely disposable portion of 
my estate I give, devise and bequest to my 
true living parents; toofwit: toand ­
share and share alike equally.”- -

B. Married testator with 2 children wishes to be­
quest the strict legal share to one of them and 
benefit the other to the fullest extent possible. 

“I hereby bequedth’ahd bequest to my chil­
dren and 
born of my present marriage to 

. The following amounts: To 
my child the strict legal 
share to which he is entitled by law. To my
child all the remainder of 
my estate, exception made of that portion 
the law reserves for spouses.” 

‘OFor an excellent EOWX on testimentary matters in Puerto 
Rico,see J. Velez, DerechoDe Sucesiones(1974)(inthe original 
Spanish language). 

I 
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Dangling Participles,Hanging Prepositions, and 
Other High Crimes Against the English Language 

Captain Richard P. Laverdure 
Government Appellate Division, US-

Introduction 
Rarely, if ever, are lawyers called upon to articu­

late the formal rules of grammar. Yet, we must 
know them and use them correctly if we are to be 
effective communicators and advocates. Increas­
ingly, advertising and the media have influenced 
the way we perceive and think, and hence the way 
we write. From the classic “Winston tastes good 
like a cigarette should” (substitute “as”for “like”), 
to the current bumper sticker “55: It’s a law we 
can live with”(see Hanging Prepositions, below), 
the English language has been assaulted, twisted, 
mutilated, and dismembered.A brief foray into a 
daily newspaper-and not merely the comic strips, 
which are notoriousIy brutal slayers of language­
willdemonstratemy point. 

This brief article highlights some of the most 
common offenses against good grammar and us­
age and prescribes corrective action. The examples 
in some cases were gleaned from formal docu­
ments such as briefs, memoranda,and yes, even an 
occasional appellate court opinion. 

As with all rules, there are exceptions, and no at­
tempt is made to specify absolutes in every case. 
For example, certain “comma splices” are accept­
able, and I note common exceptions to that rule. 
The exceptions listed are not exhaustive, but illus­
trative. Similarly, the suggested corrections of im­
proper English are merely that: suggestions. For 
a more comprehensive treatment of the rules, see 
the references at  the end of this article. 

The following is offered, I confess, in atonement 
for having committed, at  one time or another, 
every offense described herein. 

Dangling Participles and Infinitives 
This offense often goes unrecognized because 

author and reader alike usually know what is in­
tended. For that reason, it is a particularly insidi­
ous crime, one worthy of separate punishment for 
the technical grammatical error and for the often 
ridiculous images suggested: 

-Widking into the courtroom, the highly pol­
ished woodwork was intimidating. 

While one can discern the author‘s intent in this 
example, the error is obvious: the subject ‘‘wood­
work“ is incapable of walking (participle) or of 
much else, for that matter. Some corrections: 

-Walking into the courtroom, I was intimi­
dated by the highly polished woodwork. 

-As I walked into the courtroom, the bighly 
polished woodwork was intimidating. 

Infinitives pose a similar problem: 

-To see at night, the starlight scope was d e  
veloped. 

As with the example above, the intent may be 
clear, but the infinitive ”to Bee” dangles. It does 
not refer to “starlight scope,” but rather to an un­
specified person. corrected: 
-To assist night vision, the starlight scope waa 

developed. 
-The starlight scope was developed to assist us 

to see at  night. 

Note that danglers can be identified and cor­
rected simply by asking whether the participle, in­
finitive, or other modifier is “attached” to the cor­
rect part of speech in your sentence. If there ia am­
biguity, try to rewrite the sentence. 

Hanging Prepositions 

Similar to dangling modifiers but more easily 
identified, the hanging preposition has ensconced 
itself in our culture. Arguably, advertising and 
much popular entertainment are responsible for 
generating most abuses in this area. During ex­
tenuation and mitigation; therefore, one might 
plead the matter of a permissive society. An ex­
ample: 

-The victim identified the direction he came 
from. 
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The preposition i s  left unattached to any phrase. 
Corrected, the sentence reads: 

-The victim identified the direction from 
which he came. 

The relative pronoun “which” satisfies the need for 
attachment of the preposition “from.” However, 
many idiomatic expressions such as “stipulated to” 
and “guard against” are acceptable, and for th is  
reason the rule is not absolute. 

There are many instarices of unacceptable hang 
ing prepositions in our language, and rampant use 
of them in all forms of advertising and mass com­
munication has tended to make them legitimate 
for certain purposes. For example, the catchy 
“55: a law we can live with” somehow loses its ef­
fectiveness if written to conform to technical re­
quirements: “65: a law with which we can live.” 
Perhaps the vast acceptance of sloppy English in 
our society is to blame, but the ear does not seem 
to respond favorably to proper English in slogans 
or television commercials. 

Comma Splices 

Simply stated, this offense is very basic and al­
lows for easy correction. Thus, while it is in a dif­
ferent league from some of the unnatural acts de­
scribed earlier, it is also subject to little debate. Ig­
norance of this one operates as an aggravating fac­
tor in sentencing. For example: 

--There was no discussion, however, appellant 
took the money from the informant. 

This is the most common form of the comma 
splice. It joins two independent clauses. “How­
ever,”like “moreover,”is particularly notorious be­
cause it can appear legitimately, in the same struc­
ture as the sentence above, by joining parts of 
speech in the same sentence: “The crimes, how­
ever, were infamous.” The above example may be 
corrected as follows: 

-There was no discussion. However, appellant 
took the money from the informant. 

-There was no discussion; however, appellant 
took the money from the informant. 

-There was no discussion, however. Appellant
took the money from the informant. 

Note that the last  option changes the meaning 
somewhat, and is a bit awkward outside its con­
text. The second example demonstrates that a 
comma aplice can be remedied in some CBSWby 
substitutinga semicolon. 

Important exceptions to this rule exist. Inde­
pendent coordinate clauses structured “a, b,and C” 
can be joined legitimately by commas. M e r ,  a 
sentence ending in climax, such as Tcame, Isaw, I 
conquered.” is excepted. Finally, creating anti­
thesis or making comparisons legitimates the com­
ma splice. This formulation may be “it was not 
this, it was that”or some other variety, such as “it 
is more thanX,it is Y.”Some caution should be o b  
served in this area, as one can fall prey to unac­
ceptable comma splices, thereby creating run-on 
sentences. A run-on sentence can earn you three 
years of confinement at  hard labor and a dishonor­
able discharge. 

Squinting Modifiers 
These puzzlers are so named because their place- ,--­

ment in a sentence creates ambiguity. The modi­
fier can be attached correctly to either of two 
verbs, and the reader is left to discern the author’s 
intent. If one meaning is  ludicrous, the other wins 
by default. Often, however, the reader is left 
guessing. This is less desirable than committing a 
glaring technicalerror, for it demonstrates indeci­
sion or lack of commitment. While you may be re­
warded for your skill in arguingeither of two legal 
positions, you must not confuse that with waffling 
at the time of decision. Waffling will earn you 
scorn and an extra six  months of confinement. 
Leave nodoubt about your intent: 

-The court member who ‘had entered the de­
liberation room quickly sat down. 

The adverb “quickly” must be shifted to modify 
only one verb 

-The court member who had entered the de­
liberation room sat down quickly. 

The same problem may arise in the placement of 
other parta of speech: 

-The witness was prepared and ready to testify
within three hours. F 
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A clearer formulation, if the phrase modifies “was 
prepared”, is: 

-“he witness was prepared within three hours 
and was ready to testify. . 

If the phrase modifies both verbs, i.e., the witness 
was prepared and was rendered ready to testify, 
all within three hours, try: 

-Within three hours, the witness was prepared 
and ready to testify. 

In some cases, placement of the modifier is open 
to many options. No hard rule exists, except that 
clarity i s  enhanced by placing the modifier as 
closely as possible to the part of speech modified. 

Split Infinitives 

More than hanging prepositions, this offense 
has become socially acceptable to a large extent, in 
part the product of a permissive society and the, 
now waning, “relevant curriculum” in schools. To 
be sure, there is considerable agreement that this 
offense is no longer a felony. Like many consen­
sual sexual activities, the law is  not invoked in the 
absence of a complainant. It appears, however, 
that increasingly authors and readers are achiev­
ing perverse mutual pleasure from sharing this 
once-forbidden fruit. Mind you, the rule still 
exists. Breaking it wantonly cpuld lead to various 
socialafflictions and charges under Article 134: 

-1 promise to never say that word again. 
This is a technical violation unless placement of 
”never” is intended for special emphasis. Other­
wise: 

-1 promise to say that word never again. 
Another legitimate reason to split an infinitive 

arises where failing to do BO would create an awk­
ward or imprecisesentence: 

-To occasionally allow the rule to be broken 
does no real harm. 

Note that there is no better way to write this sen­
tence to mean precisely the same thing, and the 
author thus may plead justification at his court­
martial. 

The rule is better stated, ”Avoid the split infini-. 
tive when possible.” 

27 

A Few Words on Agreement 

Occasionally one of the more esoteric areas of 
grammar, and consequently one which engenders 
more disagreement than others, is agreement be­
tween subject and verb. As simple as the principle 
may appear, only the aeasoned criminal would 
dare view the matter lightly. There are a few firm 
rules, and the obvious ones are not included here. 
What appears below are less familiar rules, some 
of which are firm, but some of which are underge 
ing subtle change in our culture. 

As the letter “8” represents most often the dif­
ference between the singularand plural forms, the 
clever author accused of  offending the Principle of 
Agreement might consider invoking typographical 
error as a defense. While this is a lesser offense, it 
may give rise to other charges, such as “failure to 
proofread.” Moreover,, the author-typist privilege 
ceases to the extent that your typist will  be per­
mitted to testify against you to defend his or her 
good name. Your ignorance of good grammar will 
thus be revealed to all the world. Moral: Plead 
guilty, take the deal and run. 

Pronouns ,such as “all”, “my”,“each”, “none”, 
and “some“ can be either singular or plural, de­
pending on whether they refer to a “massnoun” or 
a 6‘count‘noun.n1nus:  

-All criminal defendanta are presumed inno­
cent. 

-All land is sacred and should be treated ac­
cordingly. 

Beware, however, that the preferred usage for 
“each” and “none” is singular. While “None of the 
lawyers are aware of the rule” is gaining accepta­
bility, standard English demands “None of the 
lawyers ia aware of the rule.” An exception: ”None 
are required by statute”if “none”refers to a plural 
noun such as “licenses.”If the plural is clearly SUP 
gested, as in the last example, the plural verb is 
fitting. 

‘Thisie akin to the rule of usage for “fewer“ and ‘leas”. If you 
can count it, e.g., hours, use “fewer;“if you cannot, e.g., time, 
we ”less.” More precisely, ulem’’refers to quantity,“fewer”to 
number. Some concepts are eubject to either inkrpreta­
tion: “My mbtakes are lese than yours”reflects magnitude or 
quantity, while “fewermin that context simply reflects number. 
“Onethirdless calories”calla for two-thirdsmore punishment. 

I I 
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Authority is split over treatment of a relative 
pronoun with ‘two antecedents, one singular and 
one plural: 

-Ira is one of the lawyers who specialize[s]in re­
tirement planning. 

As in other cases, the author’s intent controls. 
Either construction is logical, but there isprobably 
a preference in standard English for the singular 
verb in such a case. 

Collective nouns such as group, family, and class 
pose a special problem because either the singular 
or plural form of a Verb may be used. The author’s 
intent controls: 

-The group i s  gathering a t  my house today. 

-The group have different plans for the eve­
ning. 

The latter example refers to individuals in the 
group and calls for the plural verb. Awkward sen­
tences, however, are best rewritten entirely. 

Beware of special words and phrases: 

-A series of ads was run in national news­
papers. (One series.) 

-The World Series are genuinely American cul­
tural events. (Collection of Series calls for 
plural verb.) 

The same d e  applies to a collection of words or 
phrases, such as “thirty years.” If the thought is 
expressed as a unit, use the singular verb. 

The word “data,” clearly a plural form of the 
noun,appears to be losing its identity. Thus it is 
used increasingly as a synonym for “information” 
and is often treated as a singular noun. Many 
other words fall into this category. Caution and 
wisdom dictate that when in doubt, you will of­
fend no one by employing correct English. 

Compound and plural subjects that express a 
unit take the singular verb 

-Our President and Commander-in-Chief ar­
rives tomorrow. 

Although singular subjects joined by eitherlor, 
neitherlnor, or similar ”disjunctives” require a 
singular verb, and plural subjects likewise joined 
require plural verbs, a special rule exists for treat­

,­

ment of a singular and plural subject similarly 
joined: The verb attaches to the nearest subject.
Thus: 


-Neither the attorneys nor the judge is familiar 
with th is  case. 

The temptation is to make the verb routinely 
plural, but doing so carries a maximum punish­
ment of death. However, forfeitures are not neces­
sarily imposed. 

Agreement between subject and verb is unaf­
fected by intervening phrases: 

-One o f  the court members i s  related to the 
judge. 

Finally, this note: the subjunctive mood of the 
verb “to be,” when used to express wish, doubt, or 
condition contrary to fact, i s  “were.” While this is 
not technically a problem of agreement, it seems 
to arise most often when a singular subject a p  
pears in a sentence expressing a condition.Thus: 

-If the judge were here, he would agree. -
If “was” is used, the past knse is created and the 
meaningis changed drastically: 

-If the judge was here [either he was here be­
fore, or he was not], he will agree. 

Writing “If the judge was here, he would agree” 
yields a very narrow meaning: If he was here on a 
prior occasion, he would agree [with the proposi­
tion in question]were he consulted. Care should be 
exercised with this construction. 

Conclusion 

As indicated at  the beginning of this article and 
repeated at  various times throughout, many of the 
rules of formal English are changing, and others 
are more guidelines than rules. As lawyers, we of­
ten yearn for stability and predictability, but 
nevertheless we are trained to work with uncer­
tainty and strive for results favorable to our cause. 
It should be no surprise, then, that the one rule 
that never changes is one of caution: If in doubt 
about usage or form, be conservative.*You can of­
fend no one by employing correct English, but you 
risk effectiveness and a certain amount of credi-

F 

‘Render due homageto the son of caution,consistency. 
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bflity if you are wanton in using less formal Eng­
lish. Being correct on a point of fact or law is only 
part of the battle; you must convey your point ac­
curately and effectively. Whether your audience is  
a client, your boss, or a court, your ability to im­
press, to persuade, and to win is reflected directly 
in your speechand writing. 

Now then, drafting your petition for clemency 
should be a rewarding experience,as you no doubt 
will wish to explain how you were able to commit 

each of these High Crimes when you wrote that 
letter to the conveningauthority last week.* 

References: 
W.Irmscher, The Holt Guide toEnglieh (1972);J.Kienek & 
W. Gibson, A Handbook of Writing and Revision (1965);W. 
Strunk & E. white.Elementa of Style (3ded. 1979);J. Walpole, 
A Writer’s Guide (1980);F. Watkias, W.Dillingham,& E.Mar­
tin, Practical English Handbook (1978). 

See generally R. Flesch & A.Laas, A New Guide to Better Writ­
ing (1977); L.Payne, The Lively Art of Writing (1969); J. 
Simon,Paradigms Lost (1980). 

American Bar Associatiofloung LawyersDivision Annual Convention 
CaptainBruce E. Kasold 


W Y L DDelegate

Tort Branch, Litigation Division, OTJAG 


The Young Lawyers Division CnD) is the larg­
est single organization in the American Bar As­
sociation (ABA), comprisingmore than 51 percent 
of the total membership of the ABA. The YLD is 
governed by the Division Assembly, which is 
largely composed of delegates selected by affiliate 
organizations such as the young lawyers sections 
of the various states. In addition, The Judge Advo­
cate General of each military seMce i s  entitled to 
send one military young lawyer as an assembly 
delegate (wi th  full voting privileges) to each con­
vening of the YLD assembly. During the August 
meeting of the ABA/YLD in San Francisco, Cali­
fornia, I was TJAG’s delegate to the YLD as­
sembly.
As in the past, proposed changes to the proposed 

Model Rules of Professional Conduct consumed a 
significant portion of the assembly’s attention. 
The assembly passed resolutions recommending 
thb following proposed modified rules to the 
senior bar: 

(1) Proposed Rule 2.2 generally provides that 
an attorney may represent clients with conflicting 
interests provided that the attorney explains the 
implication of common representation and obtains 
the consent of each client. In addition, the attor­
ney must reasonably believe that the best interests 
of each client can be protected and that there is lib 
tle risk of material prejudice to the interests of 
any client. The proposed change would also re­
quire an attorney to withdraw from representing
all clients if only one client requested termination 

, 

of representation or if the interests of all clients 
could no longer be effectively represented. 

(2) Proposed Rule 1.5 would require 8n attor­
ney’s fee to be “reasonable.”Disciplinary sanctions 
under this rule should be easier to take than under 
the present rule which proscribes “clearly exces­
sive” fees; under the proposed rule “unreasonable” 
fees would be cause for discipline. In addition, this 
proposed rule would require all contingent fee 
agreements to be in writing and specifically detail 
the percentage of recovery that accrues to the at. 
torney and what expenses are to be deducted. 
Finally, this proposed rule would permit a division 
of fees between lawyers in different firms only in 
proportion to the services they provide or if all 
lawyers agree in writing with the client that they 
assume responsibility for the representation of the 
client. 

(3) Proposed Rule 7.3 would prohibit initial 
contact under circumstances involving coercion or 
duress, or if the attorney knew or reasonably 
should have known that the prospective client 
either did not want to receive communications 
from the attorney or was not able to exercise rea­
sonable judgment in employing the attorney. 
There would be no general prohibitioq limiting 
initial contact to close friends or relatives as in the 
current proposed rule. 

A proposal to distinguish a lawyer’s representa­
tion of an organization from the representation of 
its officers and directors was rejected. This p r e  
posal would have required the attorney representc 

I
i 
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ing the organization to report to higher authority 
any past or future acta of an officer or director 
which were in violation of a legal obligation to the 
organization or were likely to result in material in­
jury to the organization. 

In other areas of the law the assembly acted as 
follows: 

(1) It passed a resolution oppoaing any legisla­
tion providing tax credits, deductions or other aid 
to parents of children attending non-public 
schools, including elementary or secondary schools 
or colleges. 

(2) It deferred on a proposal specifically en­
dorsing the concept that the present insanity de­
fense needed extensive study and revision. 

(3) It rejected a proposal requesting appropri­
ate United States officials to convene a multi­
lateral conference for the purpose of drafting a 
convention providing for total nuclear disarma­
ment. 

(4) It rejected supporting a proposed amend­
ment to the Freedom of Information Act which 
would have clarified what constituted an agency 
violation of the established time limits for re­
sponding to a request. For example, there would 

be no violation of the time limits if the agency 
could not practicably comply with them. The pro­
posed legislation would have permitted the agency 
releasing the documents to keep any fees collected 
pursuant to the Act. 

(6) It rejected taking a position in opposition 
to a proposed amendment to the Civil Rights Act 
of 1964 which would prohibit discrimination in 
any private club which derived a substantial 
amount of its income from business sources. 

(6) It passed a resolution to amend the ABA 
Standards for the Approval of Law Schools by pro­
hibiting discriminationbased on religious beliefs. 

(7) It rejected a resolution in support of fed­
eral legislation to allow limited deductions for in­
come taxpurposes for legal expenses,even if unre­
lated to the production of income. 
Any inquiries concerning the A B m D  Annual 
Convention should be addressed to Captain Bruce 
E. Kasold, Headquarters, Department of the 
Army, Office of The Judge Advocate General 
(DAJA-L!IT'), Washington, DC 20310. AUTO 
VON 225-6435, Commercial (202) 695-6435, or 

,-FI'S 695-6435. 

Petitions to the Departmentof the 
Army SuitabilityEvaluationBoard 

CriminalLaw Division, TJAGSA 

Army Regulation 27-10 now allows certain 
servicemembers to petition the Department of the 
Army Suitability Evaluation Board (DASEB) for 
transfer of nonjudicial punishment records. Peti­
tions will request movement of these records from 
the performance portion to the restricted portion 
of the servicemember's Official Military Personnel 
File. Petitions must be supported by substantive 
evidence that the purpose of the nonjudicial pun­
ishment has been served and that transfer of the 
record is in the best interest of the Army. 

On 12 November 1982, Departmentof the Army 
published guidance for consideration of these peti­
tions by the DASEB. Normally, there will be insuf­
ficient evidence to judge a petition unless one year 
has elapsed and one official evaluation report has 
been recorded in the official file since the nonjudi­
cial punishment was administered. Additional cri­

teria for judging petitions is contained in the 12 
November 1982 message, set out in part below. 

The message also indicates that fsvorable deter­
minations by DASEB will not be a basis for recon­
sideration of a previous nonselection for promo­
tion. Guidelinescontainedin this message apply to 
appeals for transfer of administrative letters of 
reprimand as well. The pertinent text of the 12 
November 1982 message is as follows: 

Subject: Appeals for Transfer of Article 16 From 
Performance Portion to Restricted Portion of 
OMPF 
A. AR 27-10, Military Justice, 1 Sep 82. 

B. AR 600-37, Unfavorable Information, 16 Nov 
80. P 
1. Ref B authorized SM appeals for transfer of 
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Administrative Letters of Reprimand (LOR) from 
performance portion of OMPF to restricted por­
tion of that file on basis of intended purpose hav­
ing been served. Effective 1Nov 82, RefA author­
ized commissioned and warrant officers and EM 
grades E-6 m d  above to petition DA Suitability 
Evaluation Board (DASEB) similarly for transfer 
of records of nonjudicial punishment (Art16), if 
such action is also in the best interest of the Army. 
Transfer will not be approved unless these criteria 
are clearly established by substantive evidence. 
[Paragraph 2 was omitted inmessage.] 

3. Normally, DASEB will find insufficient evi­
dence on which to base a judgment unless at  least 
one year has elapsed and a minimum of one offi­
cial evaluation report, other than an academic re­
port, has been rendered and recorded in the OMPF 
since the Art 16LOR was administered. Peti­
tionslappeals which do not fall within these limits 
may be returned without action. 

4. Other type criteria to be considered by DASEB 
in judging petitiondappeals: 

a. Age and grade of member at  time Art 
15LOR administered. 

81 

b. Severity and circumstances of offensedinci­
dentslshortcomings. 

c. Quality of performancelcommendatoryldisci­
plinary record before and after Art 16/LOR ad­
ministered. 

d. Recommendations of imposing officials, 
andlor current chain of command, 

e. Effect on petitioner’slappellant’s career 
ostensibly attributable to Art 16LOR being pti­
tionedlappealed. 

f. Quality of evidence and argument presented 
by petitionerlappellant. 
6. Favorable determinations by the DASEB will 
not be a basis for reconsideration of a previous 
nonselection for promotion, as stated in paragraph 
3-43B(6), of Ref A.Additionally, the DASEBdoes 
not have authority to act on requests for removal 
of records of Art 16 submitted on the basis of error 
or injustice. Such requests, providing other reme­
dies as prescribed in AR 27- 10 have been exhaust­
ed, may be made to the ABCMR UP AR 16-185. 

Bar Membership and Continuing
Legal EducationRequirements 

Twelve states have adopted mandatory require­
ments under which participation in approved con­
tinuing legal education (CLE)programs is a condi­
tion precedent to continuing membership in good 
standing. TJAGSA resident CLE courses have 
been approvedby eleven of these jurisdictions. Ap­
proved sponsor statushas been applied for in Mon­
tana where a mandatory requirement will com­
mence on 1January 1983. 

Paragraphs 7-15 and 7-16 of the JAGCPerson­
ne1Policies, October 1982, provide that it is the re­
sponsibility of each judge advocate to remain 
knowledgeable of continuing membershiprequire 
ments of state bar associations. These membership 
requirements and the availability of exemptions or 
waivers of mandatory CLE for military personnel 

vary from jurisdiction to jurisdiction and fre­
quently change. 

With the exception of Nevada attorneys, 
TJAGSA does not report attendance of students 
at CLE courses to the states. CLE reporting is an 
individual responsibility. TJAGSA will verify all 
attendance upon request. Nevada attorneys must 
notify the Deputy Director, Academic Jhpartc 
ment, a t  the commencement of the TJAGSA CLE 
Course for which credit isdesired. 

Listed below are those jurisdictions in which 
some form of mandatory continuing legal educa­
tion has been adopted with a brief description of 
the requirement, the address of the responsible le 
cal officialand the reporting date: 
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STATE LOCAL OFFICIAL PROGRAMDESCRIPTION 
~~ 

Alabama MCLE Commission 
Alabama State Bar 
P.O. Box 671 
Montgomery, AL 36101 
(206) 269-1615 

~~ ~ 

Colorado Executive Director 
Colorado SupremeCourt 
Board of Continuing 

Legal and Judicial 
Education 

1516 Cleveland Pl., 
Suite 210 
Denver, CO 80202 
(303)893-6842 

Idaho 	 Idaho State Bar 
P.O. Box 896 
204 W. State Street 
Boise, ID 83701 
(208) 342-8959 

Iowa Executive Secretary 
Iowa Commission 

Continuing Legal 
Education 

State Capitol 
Des Moines, IA60319 
(616) 281-3718 

Minnesota Executive Secretary 
Minnesota StateBoard 

Continuing Legal 
876 Summit Ave 
St. Paul, MN 66105 
(612) 227-6430 

Montana Director 
Montana Board of 

Continuing Legal 
Education 

P.O. Box 4669 
Helena, MT 69604 
(406) 442-7660 

-Active attorneys must complete 12 hours 
of approved continuing legal education 
per year. 

Active duty military attorneys are ex­
empt, but must declare exemptionannu­
ally. 

-Reporting date: 31December annually. 

-Active attorneys must complete 46 unitsof 
approved continuing legal education (in­
cluding 2 units of legal ethics) every 
three years. 

Newly admitted attorneys must also 
complete 15 hours in basic legal and 
trial skillswithin three years. 

-Reporting date: 31 January annually. 

-Active attorneys must complete 30 hours 
of approved continuing legal education ,-­

every three vears. 

-Reporting date: 1March every third anni­
versary followingadmission to practice. 

-Active attorneys must complete 16 hours 
of approved continuing legal education 
each year. 

-Reporting date: 1March annually. 

-Active attorneys must complete 46 hours 
of approved continuing legal education 
every threeyears. 

--Reporting date: 1March every thirdyear. 

-Active attorneys must complete 16 hours 
of approved continuing legal education 
each year. 

-Reporting date: 1April annually. F 
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STATE 


Nevada 

NorthDakota 

South Carolina 

P. 

Washington 


/­

wisconsin 

Wyoming 


LOCALOFFICIAL 

Executive Director 
Board of Continuing 
LegalEducation 

State Bar of Nevada 
P.O.Box 12446 
Reno, NV 89510 
(702)826-0273 

Executive Director 
State Barof North 

Dakota 
P.O. Box 2136 
Bismark, ND 68502 
(701)256-1404 

StateBar of South 
Carolina 

P.O.Box 2138 
Columbia,SC 29202 
(803)799-5578 

Director of Continuing
LegalEducation 

Washington State Bar 
Association 

606 Madison 
Seattle,WA 98104 
(206)622-6021 

Director, Board of 
Attorneys 
Professional 
Competence 

Room 403 
110 E.Main Street 
Madison,WI63703 
(608)266-9760 

PROGRAMDESCRIPTION 

-Active attorneys must complete 10 hours 
of approved continuing legal education 
each year. 

--Reporting date: 16 January annually. 

-Active attorneys must complete 46 hours 
of approved continuing legal education 
every three years. 

--Reporting date: 1 February submitted in 
three year intervals. 

-Active attorneys must complete 12 hours 
of approved continuing legal education 
per year. 

Active duty military attorneys are ex­
empt, but must declare exemption annu­
ally. 

-Reporting date: 10 January annually. 

-Active attorneys must complete 16 h o w  
of approved continuing legal education 
per year.- ­

--Reporting date: 31 January annually. 

, 

-Active attorneys must complete 16 hours 
of approved continuing legal education 
per year. 

--Reporting date: 1 March annually. 

~~~ ~~~~~ 

Wyoming State Bar -Active attorneys must complete 16 hours 
P.O.Box 109 of approved continuing legal education_ _  
Cheyenne, WY 82001 per year.
(307)632-9061 --Reporting date: 1 March annually. 
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Reserve Affairs Items 

Reserve Affairs Department, TJAGSA 


1. Washkgton On-SiteLocation Changed 
The location of the Resewe Component Tech­

nical (On-Site) Training on 5 February 1983 was 
previously announced as Leisy Hall, Fort Lawton, 
Washington. It will be held instead at  the Univer­
sity of Washington Law School, Seat&, Washing 
ton. The date remains unchanged. Action officers, 
COL Thomas J. Kraft, (206) 624-8822, or LTC 
Charles Kimbrough, (206) 233-1313, can provide 
additional information for attendeesif needed. 

2. SeniorJudge Advocate Positions 

Assignment of Military Law Center command­
ers and staff judge advocates of ARCOM or 
GOCOM headquarters is the responsibility of 
TJAG. The selection process set forth at  para­
graph 2-20h, AR 140-10 calls for the ARCOM or 
GOCOM commander to forward to TJAG the 
names of at least three nominees for each position. 

FirstArmy 

ARCOM 
77 
79 
81 
94 
97 
99 

120 
121 

Fifth	A m y  

ARCOM 
83 
86 
88 
90 

102 
122 
123 

SixthArmy 

ARCOM 

63 
89 
96 

124 

SJA 


LTC C. E. Padgett 
COL J. S. Ziccardi 
COL J. E. Baker 
COL N. J. Roche 
COL W. P.George 
LTC R.L. Kaufman 
COL 0.E. Powell 
COL G. R. Reynolds 

W A  


COL T. P. O'Brien 

LTC T. V.Barnes 

LTC L. W. h s o n  

LTC J. M. Compere 

COL R. E. DeWoskm 

COL R. H. Tips 

COL R. F. Greene 


SJA 

COL J. M. Provenzano 

COLF. E. Gehrt 

COL G. G. Weggeland 

COL R. M.Ishikawa 


Alleligible officers to include officers assigned to 
the USAR Control Group who are located within 
the ARCOM or GOCOM area must be considered. 
There have been instances in which eligible offic­
ers within the geographic vicinity of an ARCOM 
or GOCOM have been overlooked in the selection 
process. Thus, to insure that all  eligible officers 
are given an opportunity to be considered for these 
senior judge advocate positions, TJAG has direct­
ed the semiannual publication of these positions 
and the termination date of the incumbent's ten­
ure. Tenure for these positions is limited to three 
years unless exceptional circumstances justify an 
extension. Interested eligible officers should so ad­
vise the appropriate ARCOM or GOCOM com­
mander no later than six months prior to the ex­
piration of the incumbent's tenure. For those posi­
tions marked by an asterisk eligible individuals 
should contact the respective ARCOM or GOCOM 
commander immediately. P 

VacancyDue 

Nov84 * 


Sep 86 

sep 83 

Aug 82' (Action pendini) 

Aug 86 

Sep 85 

Jun 86 

Dec 82' 


VacancyDue 

Jul84 \ 


Feb 85 

May 85 

Mar 86 

Jul85 

Aug 82' (Request for extension pending TJAG approval) 

Feb 83' 


Vacancy Due 

Jul84 

Mar 03' F 

Aug 85 

Jun84 
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Military Law Centera 

First Army 

uu: 
3 

- 4 
10 
11 
12 
42 

153 
213 

Fifth Army 

Mu: 


1 

2 
7 
8 
9 

214 

SixthArmy 

Mu: 

5 
6 

78 
87 

113 

TrainingDidions 

Firat Army 

f i g  Diu 

76 
78 
80 
08 

108 

Fifth Army 

T 7 l g D i U  

70 
84 
85 
95 

100 

sixthArmy 

figDiu 

91 
104 

Commander 

COLA. 8. Aguiar 

COL R. B. Grunewald 

COLE. P. Oppler 

COL J. H. Herring 

COLD. W. Fouts 

COLD. M. Leufe 

COL P. A. Feiner-Acting 

COL J. T. Gullage 


Commnder 

L!It C. J. Sebesta 
COLH. B. Hopkins 
COL L. E. Strahan 
COLT. P. Graves 
LTC N. B. Wilson 
Vacant 

Commander 

COL R.B.Jamar 
COL W. J. Barker 
COL J. L. Moriarity 
COLC. A. Jones 
COLD. S. Simons 

M A  

COL J. E. Pearl 

LTCR. R.Baldwin 

LTCR. H. Coaley 

LTC J. M. Frantz 

LTC H. B.Campbell,Jr. 


SJA 


MAJ P. A.K i p h e r  
COL L. E. Slavik 
M A J  G. L. Coil 
MAJ J. S. Arthurs 
LTCE.A. Jasmin 

SJA 

LTC H. M. Rosenthel 
COL R. B. Rutledge 

Vmncy  Due 

Sep85 

Feb 85 

Aug 83 

May 86 

Aug 86 

sep 84 

(Action' pending) 

Jul83 


VacancyDue 

May 85 

Feb 83 

Feb 84 

May 85 

Apr 84 

(Replacementaction pegding) 


Vacancy Due 

Mar 85 

Jul84 

Jul84 

Oct 85 

(Appointed1 Nov 82 pendingTJAG approval) 


Vacancy Due 

Dec 83 

Oct 85 

Jul85 

Dec82' (Actionpending) 

Dec 81 (Actionpending) 


Vacancy Due 

Nov 82' 

Sep83 

Jun 83 

(Appointed1 Nov 82 pendingTJAG approval) 

Feb 83' 


Vacancy Due 

Jul82 
Apr 04 

f-
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General Officer Commands (Major) 

FirstArmy 

GOCOM SJA. 
353 CA Cmd MAJ J. E. O'DonneU 
412 EngrCmd M A J  W. M. Bost 
310 TAACOM COL J. B.Gantt 
143 Tram Bde LTC R. M. Morris 
352 CA Cmd LTC J. E. Ritchie . 
290 MP Bde LTC C. E. Walker 

Fifth Army 

GOCOM SJA 

103 COSCOM COL C. W. Larson 
377 COSCOM COLA. B. Pierson, Jr. 
416 EngrCmd COL W. R. Farnberg 
420 Engr Bde M A J  C. E. Lance 
900 MP Cmd MAJ J. Wouczyna 
425 Trans Bde MAJ T. J.Hyland 
807 Hap.  Ctr. LTC J. C. Hawkms 

SixthArmy 

GaYlM SJA 

311 COSCOM COLD. M. Clark 
351 CA Cmd COL R. A. Meyers 

Western Command 
GOCOM SJA 

HQ M Corps COLM. K.Swng 

VacancyDue 

(Appointed1 Dec82 pendingTJAG approval) 

Jul85 

(Appointed 23 Nov 82 pending TJAG approval) 

Jul85 
Aug 83 
Jun 84 

VacancyDue 

(Appointed1 Oct 82 pending TJAG approval) 

Feb 83' 

Jun 83 

Jul84 

Apr 85 

Mar 83 

Nov 82' 


VacancyDue 

Feb 85 

Feb 81' (Actionpending) , 


VacancyDue 

Oct 83 

Please calllieserve Affairs, TJAGSA, 804-293-6121 regarding any errors or omissions noted in the above listing. 

/ 
FROM THE DESK OF THESERGEANTMAJOR 
by SergeantMajor John Noh 

1. Communication them. Although the majority of subordinate per-
Chief legal clerks and senior noncommissioned sonnel are kept up to speed, there is always room 

officers in the SJA office have a responsibility to for improvement. 

keep subordinate court reporters and legal clerks 

advised of all relevant training and job or career 2. Drill Sergeant and Recruiter 

related information. Maintaining these lines of There have been severd inquiries concerning

communication is sometimes difficult because why and how c e h i n  personnel are selected for 

these individuals are usually assigned to and%- drillsergeant and recruiting duties. 

cated in the battalion or separate company which 

they support. SJA personnel may have little or no Drill Sergeant:

control over them. Chief legal clerks and NCOs are 

therefore encouraged to make staff visits and to do Drill sergeants are a select group of noncommis­

whatever possible to assist in effectively and sioned officers respomible for developing dis­

expeditiously disseminating such information to cipline, motivation, morale, esprit de corps, and 


. 
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professionalism in new soldiers. Drill sergeants 
teach the skills necessary for soldiers to become 
valuable members of today’s Army during their 
formative weeks of training. It is important that 
the best qualified soldiers be assigned these duties. 
Selection for duty as drill sergeant is  based on 
individual qualifications and the demonstrated 
potential for positions of increasing responsibility. 
Those NCOs selected for drill sergeant duty are 
highly regarded for promotion, schooling, and 
assignments. Selection criteria and application 
procedures are outlined in AR 614-200 and DA 
Pamphlet 600-8. 

Recruiter: 
MILPERCEN has a program for selecting 

quality soldiers for recruiting duty and for main­
taining the recruiting force et  100 percent. Re­
cruiters are selected based on administrative re­
views of records and on recommendations from 
field commanders. Selection criteria for recniting 
duty are contained in AR 601-1. In the MOSS 71D 
and 71E, selections for both recruiters and drill 
sergeants are made by DA staff without regard for 
the preferences of JAGC enlisted personnel 
management. 

3. Assignments and Reassignment 
The majority of legal clerks and court reporters 

understand the assignment and reassignment 
process. However, many still question why they 
should be assigned to a certain installation and 
cannot be assigned where they really want to be 
stationed. MILPERCEN has guidelines and 
policies that must be followed in assigning per­
sonnel. The primary consideration is  the need of 
the Army for the grade and military skills of the 
servicemember. Individual preferences are con­
sidered to the extent practicable. The ultimate 
decision, however, is based on worldwide require­
ments and the availability of qualified replace­
ments to fill these requirements. There are always 
exceptions to policy for compassionate reasons. 

Requests for exceptions must be fully documented 
and routed through the chain of command for 
consideration, 

4. 	 Legal Clerk Course Schedule For Fiscal 
Year 83 

PRWECTED 
CLASS# START END NPUT 
1 ’  15Oct 13Jan 30 
2 5Nov 3Feb 30 
501 12Nov 9Feb 30 
3 3Dec 25Feb 30 
4 14Jan 25Mar 30 
5 4Feb 15Apr 30 
502 
503 

18Feb 29Apr
25Feb 5May 

30 
29 

6 25Mar 3Jun  30 
7 15Apr 24Jun 30 
8 
9 

6May 15Jul 
3 Jun  12Aug 

30 
30 

10 
11 

12Aug 21 Oct 
2Sep 10Nov 

30 
-30 
419-TOTAL 

5. Legal Clerk Course Split Training Classes 
for  Fiscal Year 83 

PRWECTED 
CLASS3 START STOP INPUT 

ST-1 1 5 J ~ l23&p 28 
ST-2 22JuI 30Sep2 27-

55-TOTAL 

6. Court Reporters Course schedules for  Fis­
cal Year 1983 

Projected Input 

28 Feb -8 Apr 1982 10 
9 May -17Jun 1983 10 

29 Aug - 7 Oct 1983 10 
7 Nov - 16Dec 1983 -10 

40 
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CLENews 
1. Resident Course Quotas 

Attendance at resident CLE courses conducted 
at The Judge Advocate General’s School is r e  
stricted to those who have been allocated quotas. 
Quota allocations are obtained from local training 
offices which receive them from the MACOMS 
Reservists obtain quotas through th’eir unit or 
RCPAC if they are non-unit reservists. Army Na­
tional Guard personnel request quotas through 
their units. The Judge Advocate General’s School 
deals directly with MACOM and other major agen­
cy training offices. Specific questions as to the 
operation of the quota system may be addressed to 
Mrs. Kathryn R. Head, Nonresident Instruction 
Branch, The Judge Advocate General’s School, 
Army, Charlottesville, Virginia 22901 (Tele­
phone: AUTOVON 274-7110, extension 293­
6286; commercial phone: (804) 293-6286; FR3: 
938-1304). 

2. TJAGSA CLE Course Schedule 
February 7-11: 8th Criminal Trial Advocacy 

(5F-F32). 

February 14-18: 22nd Law of War Workshop 
(5F-F42). 

February 28-March 11: 95th Contract Attor­
neys (5F-F10). 

March 14-18: 12th Legal Assistance (5F-F23). 

March 21-25: 23rd Law of War Workshop 
(5F-F42). 

March 28-30: 1st Advanced Law of  War Semi­
nar (5F-F45). 

April 6-8: JAG USAR Workshop. 

April 11-15: 2nd Claims, Litigation, and 
Remedies (5F-F13). 

April 11-15: 70th Senior Officer h g a l  Orients­
tion (5F-Fl). 

April 18-20: 5th Contract Attorneys Workshop 
(5F-F15). 

April 25-29: 13th Staff Judge Advocate 
(5F-F52). 

May 2-6: 5th Administrative Law of Military 
Installations (Phase I) (5F-F24). 

May 9-13: 5th Administrative Law for Military 
Installations (Phase II) (5F-F24). 

Mav 
.I 

10-13: 16th Fiscal Law (5F-Fl2). 

May 16-June 3: 26th Military Judge (5F-F33). 
May 16-27: 96th Contract Attorneys (5F-FlO). 

May 16-20: 12th Methods of Instruction. 

June 6-10: 71st Senior Officer Legal Orienta­
tion (5F-Fl). 

June 13-17: Claims Training Seminar (US. 
Army Claims Service). 

June 20- July 1: JAGS0 Team Training. 
June 20-July 1: BOAC: Phase 11. 
July 11-15: 5th Military Lawyer’s Assistant 

(512-71D/20/30), 

July 13- 15: Chief Legal Clerk Workshop. 

July 18-22: 9th Criminal Trial Advocacy
(5F-F32). r‘. 

July 18-29: 97th Contract Attorneys (5F-F10). 

July 25-September 30: lOlst Basic Course 
(5-27-C20). 

August 1-5: 12th Law Office Management 
(7A-713A). 

August 15-May 19, 1984: 32nd Graduate 
Course (5-27- C22). 

August 22-24: 7th Criminal Law New Develop­
ments (5F-F35). 

September 12-16: 72nd Senior Officer Legal 
Orientqtion (5F-F1). 

October 11-14: 1983 Worldwide JAG Confer­
ence. 

October 17-December 16: 102nd Basic Course 
(5-27-C20). 

3. 	 Civilian Sponsored CLE Courses 
Ami1.~r ~~ 

6-9: NCDA, Public Civil Law Problems, Reno, 
-.. F 

8: WSBA, Partnerships, Portland, WA 



-- 
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8: GICLE, Workers’ Compensation, Savannah, 
GA 

. 8-10: WSBA, Estate Planning, Seattle, WA 
9: NKUCCL, Administration & Taxation of 

Estates, Highland Heights, KY 
’: MCLNEL, Estate Cambridge, MA 
11-27: MCLNEL, Criminal Indigent Defender 

Training Program, Boston, MA 
1

1 14-515: MCLNEL, Real Estate Skills, Boston, 

I 


1 MA 

I 14-16: ALIABA, Trial Evidence in Federal & 
I State Courts, San Antonio, TX 

stateCourts 

l5: GICm, Worked Compnsation, Macon, 
GA. 

15: WSBA, Partnerships, Yakima, WA 

15-16 KCLE, Commercial Law, Lexington,KY 
17-21: NCDA, Trial Advocacy for Prosecutors,f l  Chicago,IL 

- 21-22: ATLA, Hospital Liability, Baltimore,
MD 

21-23: GICLE, Real Property .Law, St. Simons 
Island, GA 

22: SBM, General Practice, Great Falls, MT 

22: GICLE, Workers’ Compensation, Atlanta, 
GA 

23: MCLNEL, Federal Tax Institute of New 
England, Boston, MA 

I 

23: NKUCCL, Federal Trial Practice Crimi­
naYCivil, Highland Heights, KY 

26-30: NCDA* Office Administrator Course, 
San Antonio, TX 

28-30:Pittsburgh, PA Trial i% Appellate 

- 29: GICLE, EstatePlanning and WillDrafting,
Albany, GA 

29: MCLNEL, Zoning, Subdivision, & Land Use 
Planning, Boston,MA 

For further informa tion on civilian courses, please 
contact the institution offering the course, as 
listed below: 
AAA: American Arbitration Association, 140 

West 51st Street, New York, NY 10020. 

AAJE: American Academy of Judicial Education, 
Suite 437, 539 Woodward Building, 1426 H 
Street NW, Washington, DC 20005. 
Phone: (202)783-5151. 

ABA: American Bar Association, 1155 E. 60th 
Street, Chicago,IL 60637. 

ABICLE: Alabama Bar Institute for Continuing 
Legal Education, Box CL, University, AL 35486 

AKBA: Alaska Bar Association, P.O. Box 279, 
Anchorage, AK 99501. 

ALEW: Advanced Legal Education, Hamline 
University School of Law, 1536 Hewitt Avenue, 
St. Paul, MN 55104 

ALIABA: American Law Institute-American Bar 
Association Committee on Continuing Profes­
sional Education, 4025 Chestnut Street, Phila­
delphia, PA 19104. 

ARKCLE: Arkansas Institute for Continuing 
Legal Education, 400 West Markham, Little 
Rock,AR 72201. 

ASLM: American Society of Law and Medicine, 
520 Commonwealth Avenue, Boston, MA 02215 

ATLA: The Association of Trial Lawyers of 
America, 1050 31st St., N.W. (or Box 3717), 
Washington, DC 20007. Phone: (202) 965­
3500. 

CALM:Center for Advanced Legal Management, 
1,67 Morris Avenue, Union, NJ 07083, 

CCEB: Continuing Education of the Bar,Univer­
sity of California Extension, 2150 Shattuck 
Avenue, Berkeley, CA 94704. 

CCLE: Continuing Legal Education in Colorado, 
Inc., University of Denver Law Center, 200 W. 
14thAvenue, Denver, CO 80204. 

CLEW: Continuing Legal Education for Wiscon­
sin,905 University Avenue, Suite 309, Madison,
WI53706. 
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DLS: Delaware Law School, Widener College, 
P.O. Box 7474,Concord Pike, Wilmington, DE 
19803. 

FBA: Federal Bar Association, 1815 H Street, 
N'W', Washin@on, DC 2ooo6*Phone: (202)
638-0252. 

FJC: The Federal Judicial Center, Dolly Madison 
House, 1620 H Street, N.W., Washington, DC 
20003. 

FLB: The Florida Bar, Tallahassee, FL32304. 
FPI: Federal Publications, Inc., Seminar Division 

Office, Suite 500, 1725K Street NW, Washing­
ton, DC 20006.Phone: (202)337-7000. 

GICLE: The Institute of Continuing Legal Educa­
tion in Georgia, University of Georgia School of 
Law, Athens, GA 30602. 

GTULC: Georgetown University Law Center, 
Washington, DC 20001. 

HICLE: Hawaii Institute for Continuing Legal 
Education, University of Hawaii School of Law, 
1400Lower Campus Road, Honolulu, HI 96822. 

HLS: Program of Instruction for Lawyers, Har­
vard Law School,Cambridge, MA 02138 

ICLEF: Indiana Continuing Legal Education 
Forum, Suite 202, 230 East Ohio Street, 
Indianapolis,IN 46204. 

ICM: Institute for Court Management, Suite 210, 
1624 Market St., Denver, CO 80202.Phone: 
(303)543-3063. 

IPT: Institute for Paralegal Training, 235 South 
17th Street, Philadelphia, PA 19103. 

KCLE: University of Kentucky, College of Law, 
Office of Continuing Legal Education, Lexing­
ton, KY 40506. 

LSBA: Louisiana State Bar Association, 225 
Baronne Street, Suite 210,New Orleans, LA 
70112. 

LSU: Center of Continuing Professional Develop­
ment, Louisiana State University Law Center, 
Room 275,Baton Rouge, LA 70803. 

MCLNEL: Massachusetts Continuing Legal
Education-New England Law Institute, Inc., 

133 Federal Street, Boston, MA 02108,and 
1387Main Street, Springfield, MA 01103. 

MIC: Management Information Corporation, 140 
Barclay Center, Cherry Hill, NJ 08034. 

MICLE: Institute of Continuing Legal Education, 
University of Michigan Hutchins Hall, Ann

~ 

Arbor, Mi48109. 
MOB: The Missouri Bar Center, 326Monroe, P.O. 

Box 119,Jefferson City, MO 65102. 
NCAJ: National Center for Administration of 

Justice, Consortium of Universities of the 
Washington Metropolitan Area, 1776 Massa­
chusetts Ave,, NW,Washington, DC 20036. 
Phone: (202)466-3920. 

NCATL: North Carolina Academy of Trial 
Lawyers, Education Foundation Inc., P.O. Box 
767,Raleigh, NC 27602. 

NCCD: National College for Criminal Defense, 
College of Law, University of Houston, 4800 
Calhoun, Houston, TX 77004. 

NCDA: National College of District Attorneys, r-
College of Law, University of Houston, \ 

Houston, TX 77004.Phone: (713)749-1571. 

NCJFCJ: National Council of Juvenile and Fam­
ily Court Judges, University of Nevada, P.O. 
Box 8978,Reno, NV 89507. 

NCLE: Nebraska Continuing Legal Education, 
Inc., 1019Sharpe Building, Lincoln, NB 68508. 

NCSC: National Center for State Courts, 1660 
LincolnStreet, Suite 200,Denver, CO 80203 

NDAA: National District Attorneys Association, 
666 North Lake Shore Drive, Suite 1432, 
Chicago,IL60611. 

NITA: National Institute for Trial Advocacy,
William Mitchell College of Law, St. Paul, MN 
55104 

NJC: National Judicial College, Judicial College
Building, University of Nevada, Reno, NV 
89507.Phone: (702)784-6747. 

NKUCCL: Chase Center for the Study of Public 
Law, Salmon P. Chase College of Law, Northern 
Kentucky University, Highland Heights, KY I'41076.Phone: (606)527-5444 



I NPLTC: National Public Law 
2000 P. Street, N.W., Suite 60( 
D.C. 20036. 

~ 
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NLADA National Legal Aid & Defender Associa­

tion, 1625 K Street, NW, Eighth Floor, 
.Washington, DC 20006. Phone: (202) 462­
0620. 

"PI:National Practice Institute Continuing 
Legal Education, 861 West Butler Square, 100 
North 6th Street' MinneapolislMN 55403' 
Phone: 1-800-328-4444 (In MN call (612) 338­
1977). 

TrNPLTC: National Public Law Training Center, 
2000 P. Street, N.W., Suite 600, Washington,
D.C. 20036. 

NWU:Northwestern University Of Law' 
357 Esst Chicago Avenue, Chicago, IL6061 1 

NYSBA: New York State Bar Association, One 
ElkStreet,Albany, NY 12207. 

NYSTLA: New York State Trial Lawyers Associa­
tion' Inc" 132 Nassau New NY12207. 

NyuLs:New University Of Law, 40 
mbWashington Sq. S., New York, NY 10012. 

[ ' NYULT: New York University, School of Con­
tinuing Education, Continuing Education in 
Law and Taxation, 11 West 42nd Street, New 
York, NY 10036. 

OLCI: Ohio Legal Center Institute, 33 West 11th 
Avenue, Columbus, OH 43201. 

PATLA: Pennsylvania Trial Lawyers Association, 
1405 Locust Street, Philadelphia, PA 19102. 

PBI: Pennsylvania Bar Association, P.O. Box 
1027,104 South Street, Hamsburg, PA 17108. 

PLI: Practising Law Institute, 810 Seventh Ave­
nue, New York, NY 10019. Phone: (212) 765­
5700. 

SBM State Bar of Montana, 2030 Eleventh Ave­
nue, P.O. Box 4669, Helena, MT 59601. 

SBT State Bar of Texas, Professional Develop­
ment Program, P.O. Box 12487, Austin, TX 
78711. 

SCB: South Carolina Bar, Continuing Legal 
Education, P.O. Box 11039, Columbia, SC 
29211. 

SLF: The Southwestern Legal Foundation, P.O. 
Box 707, &har&on, 75080. 

SMU: Continuing Legal Education, School ofLaw, university, Dallas, 
TX75275 

SNFRAN: University of San Francisco, School of 
Law, Fulton at  Parker Avenues, San Francisco, 
CA 94117. 

TucLE: Tulane Law School, Joseph Memck 
Jones Hall. Tulane Universitv. New Orleans,LA

" I  

70118 t 

i
UHCL: University of Houston, College of Law, 

Central Campus, Houston. TX 77004. r 

U m C :  University of Miami Law Center, p.0. 
Box 248087.Coral Gables. FL 33124. I

I
UTCLE: Utah. state Legal r 6 

Education, 425 East First South,Salt Lake City, ! 

UT84111. I 

VACLE: Joint Committee of Continuing Legal 
Education of the Virginia State Bar and the Vir­
ginia Bar Association, School of Law, Univer­
sity of Virginia, Charlottesville,VA 22901. 

WSL: Villanova University, School of Law, Vil­
lanova, PA 19085. 

WSBA: Washington State Bar Association, 505 I 
Madison Street, Seattle, WA 98104. 

This directory should be retained. Beginning
with this issue, it  will be published quarterly. I
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Current Material of Interest 

1. Regulations & Pamphlets 
Number Title 

AR 135-91 	 Service Obligations, Methods of Fulfillment, Participation 
Requirements,and EnforcementProcedures 

AR 135-100 Appointment of Commissioned and Warrant Officers of the 
h Y 

AR 135-178 Separation of Enlisted Personnel 

AR 190-24 	 Armed Forces Disciplinary Control Boards and Off-Installa­
tion Military EnforcementServices 

AR 190-53 Interception of Wire and Oral Communications for Law 
Enforcement Purposes 

AR 340-15 Preparing Correspondence 
AR 570-1 Manpower Management 
AR 570-4 Manpower Management 

AR 600-200 Enlisted Personnel Management System 

AR 601-100 	 Appointment of Commissioned and Warrant Officers in the 
Regular Army 

DA Pam 550-99 Yugoslavia: A Country Study 

DA Pam 550-155 East Germany: A Country Study 

ChangeDate 


IO1 29Oct 82 


14 15Nov 82 

I04 	 29Oct 82 

16Nov 82 

I02 5Nov 82 

1 16Oct 82 

1 15Sep 82 
15Sep 82 

I11 23Nov82 


I02 10Nov 82 
,P 

1982 


1982 


2. Articles 

American Bar Ass’n Comm’n on Evaluation of 
Professional Standards, Finul Dmft-Model 
Rules of Professional Conduct, 68 A.B.A.J. 
(Pullout Supp.) (Nov. 1982). 

Boyce & McCloskey, Legal Application of Stand­
ard Labomtory Tests for the Identification of 
Seminal Fluid, 7J. Contemp. L. 1(1982). 

Bvwater. Drink, Drugs, and Criminal Intent, 132 
-NewL.J. 617(1982). 

Dale, Freedom of Information Act: Lawyers Dis­
covera New Discovery Tool,Trial, Aug. 1982,a t  
36. 


Fenrick, New Developments in the Law Concern­
ing the u s e  of Conventional Weapons in Armed 
Conflict, 18Can. Y.B. htl Law 229(1981). 

Jones & Singer. Changes in Procedure, Stmtegy
Due in New Fedeml Circuit and Revamped 
Claims Court, 57J.Tax’n 139(1982). 

McCormick, Scientific Evidence: Defining a New 
Approach to Admissibility, 67 Iowa L. Rev. 879 
(1982). 

Melvin, Trying the Case for Appeal: Creating the 
Record, Trial, July 1982,at 45. 

Peacock, Discovery Before Boards of Contract Ap­
peals, 13 pub. Cant. L.J. l(1982). 

Reisner, Layman’s Guide to the Use of Blood 
Grouping Analysis in Paternity Testing, 20 J. 
FarnIL. 657(1982). 

Rothblatt, Vitul Elements in Preparing the Wit­
ness for Cross-Examination,Trial,July 1982,a t  
48. 


Smith, Psychiatric Prediction of Dangerousness,
10Lawyer’s Med. J. 53(1982). 

Sobel, Eggertsen, & Granoff, Pension-Related 
Claims in Bankruptcy, 56 Am. Bankr. L.J. 155 - .  

(1982). 


I 



-- 
(1
* Tobak, Case of Mistaken Liability: The Govern­

ment Contmctor’s Liability forInjuries Incurred 
by Members of the Armed Forces, 13 Pub.Cont. 
L.J.74 (1982). 

Uviller, Evidence of Chamcter to Prove Con­
duct: Illusion, Illogict and Injustice, 130 U. Pa. 
L.Rev.845 (1982). 

Weisa, Anatomy of the Fedeml Contmct Disputes 
Act of1978,38 J.Mo.B. 232 (1982). 

Note, Stone v. Powell and the Effective Assistance 
of Counsel, 80 Mich. L.Rev. 1326 (1982). 

Note, Polygraph: Perceiving or Deceiving Us?,13 
N.C.Cent. L.J.84 (1981). 

By Order of the Secretary of the Army: 

r‘ Official:ROBERTM.JOYCE 
Major Geneml, United States Army

The Adjutant General 

P­
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L.Rev. 1133 (1982). 

Recent Developments, EIS Need Not Discuss In-

E.C.MEYER 

Geneml, United States Army 


Chief of Staf f  
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