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DEPARTMENT OF THE ARMY 
OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON, DG 20310-2200 

n 
1 

ATTENTION OF 

JAC S -Z 8 0 SEP 1986 

SUBJECT: T o r t  Claims Management - P o l i c y  L e t t e r  86-10 

STAFF AND COMMAND JUDGE ADVOCATES 

E f f e c t i v e  management o f  t o r t  c la ims aga ins t  t h e  Un i t ed  S ta tes  i s  one way t o  
min imize  t o r t  l i a b i l i t y  and conserve scarce f i s c a l  resources. Each s t a f f  and 
cornand judge advocate should-

a. Ensure adequate s t a f f i n g .  Avo id  p o l i c i e s  t h a t  r e s u l t  i n  o n l y  new o f f i 
ce rs  be ing  assigned c la ims d u t i e s  o r  l i m i t  t h e  d u r a t i o n  o f  c la ims assignments 
t o  l e s s  than a year.  

b. Support your  c la ims judge advocate by p r o v i d i n g  t r a v e l  funds f o r  inves
t i g a t i o n s  and n e g o t i a t i o n s  w i t h  c i v i l i a n  lawyers; funds f o r  expe r t  op in ions ;  
and, i f  poss ib le ,  an NCO i n v e s t i g a t o r .  

c. Review t h e  s t a t u s  o f  pending t o r t  c la ims month ly  w i t h  t h e  c la ims judge 
advocate, t o  ensure aggress ive i n v e s t i g a t l o n s  and r e g u l a r  comnunicat ions w i t h  
t h e  US A rmy  Claims Serv ice  (USARCS) t o r t  c la ims a t t o rney  s e r v i c i n g  you r  geo
g r a p h i c a l  area. 

d. Request USARCS ass is tance  v i s i t s  as needed. 

e. Coord inate w i t h  t h e  l o c a l  h o s p i t a l  comander t o  f a c i l i t a t e  e a r l y  inves
t i g a t i o n  o f  a c t u a l  o r  p o t e n t i a l  medica l  ma lp rac t i ce  c la ims.  An MOU can h e l p  
e s t a b l i s h  a c l o s e  work ing  r e l a t i o n s h i p .  

f. Coord inate w i t h  o f f - p o s t  suppor ted o rgan iza t ions ,  such as Reserve and 
NG u n i t s ,  ROTC u n i t s ,  r e c r u i t i n g  s t a t i o n s ,  and DOD e n t i t i e s ,  t o  ensure prompt 
r e p o r t i n g  and i n v e s t i g a t i o n  o f  p o t e n t i a l  c la ims i nc iden ts .  

g. Be a l e r t  t o  c u r r e n t  o r  proposed cornand a c t i v i t i e s  and events which 
cou ld  c r e a t e  t o r t  c l a i m  exposure and i n c l u d e  c la ims judge advocates i n  t h e  
s t a f f  adv ice  process t o  comment on t o r t  l i a b i l i t y  aspects. 

HUGH R. OVERHOLT 
Major  General, USA 

n The Judge Advocate General 
I ' 

Beginning with this letter, TJAG Policy Letters will be distributed only in The Army Lawyer. This method is more cost-eflec
rive than other means of distribution 
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DEPARTMENT OF THE ARMY 
OFFICE OF THE JUDGE ADVOCATE"qENERAL 

WASHINGTON.D.C. 20310 

F 

REPLY TO 
A m T I O N  OF 

2 October 1986 

SUBJECT: 	 Encouraging Reserve Component Par t ic ipat ion  by Off icers  Leaving 
Act ive  Duty - Pol icy  Letter 86-11 

STAFF AND COMMAND JUDGE ADVOCATES 

1.  Over 602 of  the  authorized s t rength  of  the  Judge Advac,ate General's Corps 
i s  i n  the  Reserve Components. The a b i l i t y  o f  tde  Cbrps t o  meet i t s  wartime 
mis s ions  depends on maintaining that  s trength with  capable,  experienced judge 
advocates .  

2 .  The ideal  candidates for  Reserve Component p o s i t i o n s  are the  o f f i c e r s  w i t h  
1 	 a c t i v e  duty  experience:  Because these  o f f i c e t s  have the t r a i n i n g  sand a b i l i t y  

t o  be va luable  a s s e t s  t o  the  Reserve Component JAGC, we need t o  i n t e n s i f y  our 
e f f o r t  t o  r e t a i n  them as a c t i v e  p a r t i c i p a n t s  i n  the Army National  Guard o r  
Army Reserve. 

* I 


3 .  The s t a f f  dge advocate o r  the  equivalent  senior  cammand lega l  coupsel  
w i l l  personal ly  meet with  each o f f i c e r  scheduled f o r  re lease  from a c t i v e  duty * F  

t o  d i s c u s s  serv ice  i n  the  Reserve Components. , Enclosed i s  a b r i e f  o u t l i n e  of  
the  s a l i e n t  a spect s  of  Reserve Component serv ice  (Enclosure 1 ) .  This o u t l i n e  

1 should be used a s  a b a s i s  �or your d i s c u s s i o n  with  separat ing o f f i c e r s ,  , 

4. A report  of  the  r e s u l t s  o f  each in terv iew w i l l  be forwarded t o  The Judge 
Advocate 	General's  School, ATTN: JAGS-GR4, C h a r l o t t e s v i l l e ,  Virg in ia  22903
1781, not l a t e r  than three months pr ior  t o  the o f f i c e r ' s  r e l e a s e  from a c t i v e  
duty  (Enclosure 2 ) .  This report  w i l l  be used t o  a s s i s t  o f f i c e r s  i n  locat ing  

l e  u n i t  o r  Indiv idua l  Mobi l izat ion Augmentee p o s i t i o n s .  

5 .  Addi t iona l ly ,  a summary o �  the  key po int s  of  i n t e r e s t  concerning Reserve 
Component p a r t i c i p a t i o n  i s  provided i n  Enclosure 3 , Reserve Component Infor
mation For Judge Advocates Leaving Act ive  Duty. This enclosure should be 

' posted on the  o f f i c e  b u l l e t i n  board o r  p e r i d d i c a l l y  routed to  a l l  o f f i c e r s .  
A copy o f  the  handbook, "A Career i n  the  Reserve Components," i s  a l s o  'en
closed f o r  your use and disseminat ion t o  separat ing o f f i c e r s  (Enclosure 4 ) .  
Addit ional  copies can be obtained by returning the enclosed order form or 
by c a l l i n g  The Judge Advocate General's  School, Guard and Reserve A f f a i r s  
Department a t  (804) 293-6121 \(commercial),  or  AUTOVON 274-7110 (ask f o r  
293-6121 1. 

5 Encls  	 HUGH R.  OVERHOLT 
Major General, USA 
The Judge Advocate General 

. . .. , . .  . 

. . .  .. " , . .. . . .  , . > 
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The Military, Religion, and Judicial Review: The Supreme Court’s Decision in 
Goldman v. Weinberger 

Major Thomas R. Folk, USAR I 

Recently, in Goldman v. Weinberger, the United States 
Supreme Court held that the first amendment, United 
States Constitution, does not require the military to allow 
an Orthodox Jew to wear his yarmulke while on duty and 
in uniform. In some respects, the Court’s holding in 
Goldman is quite unremarkable. It certainly is consistent 
with longstanding jurisprudence refusing to find religion
based exemptions from general military requirements2 and 
according great deference to internal military decisions.)
And, the Goldman decision leaves entirely intact the proce
dures of the Departments of Defense and Army for 
evaluating requests for religious accommodation that were 
recently established following an extensive study of the is
sue. Nonetheless, Goldman may have some important
implications for future cases involving attempts to obtain 
judiciM review of internal military decisions. This article 
briefly discusses the GoZdman decision and some of its pos
sible implications. 

The coldman Case 

Facts of the Case 
Goldman involved a first amendment challenge to Air 

Force that did not permit wear Of the yarmul
ked while in uniform. The plaintiff, S. Simcha Goldman, 
was an Orthodox Jew and an Ordained rabbi‘ In 1973’ he 
entered the Armed Forces professions
Program and studied psychology in a civilian school while 
on an inactive reserve status in the Air Force. Upon gradu
ation, Goldman came on active duty as a commissioned 
officer to fulfill his scholarship obligation. He served as a 
clinical psychologist at the mental health clinic of an Ah 
Force base. 

Goldman wore his yarmulke while in uniform for several 
years without being ordered to remove it. He avoided con
troversy by keeping to the health clinic while indoors and 
wearing his service cap while outdoors. But in 1981, 
Goldman wore his yarmulke at a court-martial, and the tri
al counsel lodged a complaint with Goldman’s commander. 
Goldman’s commander advised Goldman that wear of the 

yarmulke while on duty violated Air Force uniform regula
tions and ordered him not to wear it outside the hospital. 
Latkr, after Goldman’s lawyer protested, Goldman’s com
mandet extended the order to the hospital. When Goldman 
failed to obey the order, his commander issued a formal let
ter of reprimand and withdrew a recommendation to 
approve Goldman’s application to extend his tour of active 
duty. Goldman then sued in the United States District 
Court for the District of Columbia, claiming that applica
tion of Air Force uniform regulations to prevent him from 
wearing his yarmulke violated his right to free exercise of 
religion under the first amendment. ’ 

The District Court Decision 
The district court granted Goldman a temporary re

straining order and later a preliminary injunction
prohibiting the Air Force from enforcing its uniform regu
lations to prevent Goldman from wearing his yarmulke 
while in uniform during the pendency of the litigation. 
Following a trial on the merits, the district court held that 
application of Air Force uniform regulations to wear of the 
yarmulke violated the free exercise clause. 

In reaching this result, the court applied a balancing test 
purported~yderived from the Supreme Court of 
Rostker y. Goldberg, The district court 
that, according to the testimony of Major General William 
Usher, the Director of Personnel plans at Headquarters,
Department of the Air Force, the Air Force regarded its 
uniform regulation as to the accomplishment its 
military mission. The court also recognized that this mili
tary judgment was ,,based upon the experience of the Air 
Force in times of peace and in times of war.,,11 But the 
court rejected this professional military judgment as far as 
wear of the yarmulke was concerned because it was not 
“the product of an empirical study, psychological study or 
the like.” l2 Moreover, without basing its own judgments on 
any like studies, the court,concluded that making religion
based exceptions to the Air Force uniform regulation “will 
not adversely affect the ability of the Air Force to carry out 
its mission” and ,“may enhance the effectiveness of the Air 

106 S. Ct. 1310 (1986). For a further analysis of Goldman, see O’Neil, Civil Liberty end Military Necess iHome Preliminary Thoughts on Goldman v. 
Weinberger, 113 Mil.L. Rev. 31 (1986). 

See Folk, Military Appearance Requirements and Free Exercise of Religion, 98 Mil.L. Rev. 53, 55-62 (1982). 
Id. at 15-79. See also Peck, The Justices and rhe Generals: The Supreme Court and Judicial Review of Military Acfivities 70 Mi.  L. Rev. 1 (1975). 

4Dep’t of Defense Directive No. 1300.17, Accommodation of Religious Practices within the Military Senices (June 18, 1985) [hereinafter DOD Directive 
1300.17]; Dep’t of Army, Reg. No. 600-20, Personnel-General-Amy Command Policy and Procedures, paras. 5-33 to 5-42 (20 Aug. 1986) [hereinafter 
AR 600-201. 

Department of Defense Joint Service Study Group on Religious Practice, Joint Service Study on Religious Matters (March 1985) [hereinafter Joint Service 
Study]. See a h  Folk, Religion and fhe Military: Recent Developments, The Army Lawyer, Dec. 1985, at 6. 

A yarmulke is a small religious skullcap worn by religious tradition by some male members of the Jewish faith. 
‘See Goldman, 106 S. Ct. at 1312. 

530 F. Supp. 12 (D.D.C. 1981). 
929 Empl. Prac. Dec. (CCH) 7 32,753 (D.D.C. Apr. 26, 1982). 
IO453 US.57 (1981). cited in 29 Empl. Prac. Dec. (CCH) 1[ 32,753, at 25,541. 
l’29 Empl. Prac. Dec. (CCH) 732,753, at 25,540. 
‘’Id. at 25,541. 
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Force by dissipating hostility over minor matters and thus 
contribute to a perception of the Air Force as a less rigid, 
more humane institution.” l 3  

The Court of Appeals Decision 

The United States appealed the district court’s decision, 
and the United States Court of Appeals for the District of 
Columbia reversed. l4 The court initially concluded that the 
appropriate test when a military regulation clashes with a 
fundamental right is neither a strict scrutiny nor a rational 
basis analysis. Rather, it held that the military regulation 
must be examined to determine whether “legitimate mili
tary,ends are sought to be achieved,” and whether the 
regulation is “designed to accommodatethe individual right 
to any appropriate degree.” I5 The court also acknowledged 
that the Air Force’s judgment concerning the importance of 
maintaining uniform standards of appearance “was in the 
area of military governance on which military expertise is 
high and on which judicial competence is low.” l 6  

The court concluded, therefore, that it owed a high de
gree of deference to the Air Force’s judgment. Further, the 
court noted that while the military’s specification of uni
form headgear was necessarily arbitrary, “enforcement of 
rules that certain hats may be worn only by certain people 
or at certain times serves the military purposes of identifica
tion and indoctrination into instinctive obedience.” l7 

Accordingly, out of deference to military judgment that re
ligion-based exceptions to the Air Force unifQrmregulation 
would undercut the values of strict uniformity and cause re
sentment by other service members, the court upheld the 
Air Force’s refusal to make an exception to its uniform re
quirements for wear of the yarmulke. 

The Supreme Court 
The Supreme Court subsequently granted certiorari and 

on March 25, 1986, a h e d  the court of appeals in a 5 4  
decision. 

The Majority Opinion. The majority opinion, written by
Justice Rehnquist, focused on several of the predominant 
themes present in prior Supreme Court cases involving judi
cial review of internal military decisions. 

The first theme the majority opinion emphasized was the 
far more deferential constitutional test applied to military
regulations challenged on first amendment grounds than 

l3  Id.  at 25,540. 

I4Goldman v. Secretary of Defense, 734 F.2d 1531 (D.C. Cir. 1984). 

I s  I d .  at 1535-1536. 

I6Id. at 1539. 

“Id. at 1540. 

laid. at 1741. 


106 S. Ct. at 1312. 
2o 374 US. 398. 406 (1963). 
21 106. S. Ct. at 1314. 
==Id.  

applied to similar civilian laws or regulations challenged on 
a like basis. The majority opinion expressly rejected appli
cation in the military context of the “strict scrutiny” 
standard for evaluation of civilian free exercise challenges l9 

adopted by the Supreme Court in Sherbert v. Verner. But 
the opinion never expressly stated what test is to apply. The 
majority opinion appeared to imply that, at least when a 
challenged military regulation applies to an area of profes
sional military judgment, it will be upheld against a first 
amendment challenge if applied “reasonably” and “even
handedly.” 21 This test appears implicit from the majority
opinion’s holding, which stated: ‘ ‘ w e  hold that those por
tions of the regulations challenged here reasonably and 
even-handedlyregulate dress in the interest of the military’s 
perceived need for uniformity. The First Amendment there
fore does not prohibit them from being applied to petitioner 
even though their effect is to restrict religious beliefs.” 22 
This aspect of the court’s opinion rested on a long line of 
cases that have recognized that military society differs fun
damentally from civilian society, particularly in its needs to 
“foster instinctive obedience, unity, commitment and esprit 
de corps’’ and that constitutional rights thus necessarily ap
ply differently in military society than in civilian society. 23 

The second theme the majority opinion emphasized was 
that courts “must give great deference to the professional 
judgment of military authorities concerning the relative im
portance of a particular military interest.”24This aspect of 
the majority opinion focused on factual determinations 
rather than the particular constitutional test to be applied.
The Court grounded this aspect of its opinion on the mili
tary’s far greater expertise concerning the impact upon 
discipline that various encroachments on military authority
might have, and on separation of powers concerns as the 
Constitution commits the Nation’s military policy to the 
executive and legislative branches. 25 The majority opinion 
is perhaps more explicit on this point than any past Su
preme Court decision. It notes in part: “The desirability of 
dress regulations in the military is decided by the appropri
ate military officials, and they are under no constitutional 
mandate to abandon their considered professional 
judgment.” 26 

The Concurring Opinion of Justice Stevens. Three of the 
majority who joined in Justice Rehnquist’s opinion also 
joined together in a concurring opinion authored by Justice 
Stevens. 27 The concurring opinion recognized that 

1 ‘ 

-

, 

, 

P 


P 
231d.at 1313 (citing, rg., Chappell v. Wallace, 462 US.296 (1983); Schlesingerv. Councilman, 420 U.S.738 (1975); Parker v. Levy, 417 U.S.733 (1974); 
Orloff v. Willoughby, 345 U.S.83 (1953)). 
24 Id. 
25 Id .  
l6Id. at 1314. 
27 I d .  
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Goldman presented “an especially attractive case for an ex

ception from the uniform regulations.”28Nonetheless, the 

concurring opinion appears implicitly to endorse a reduced 

level of constitutional scrutiny almost akin to a r 

sis test.29 A concern voiced in the concurring

expressed at length by the majority is the interest In uni

form or neutral treatment of service members of all 

religious faiths. The concurring opinion noted that the uni

form rule challenged by Goldman was: "[Biased on a 

neutral, completely objective standard-visibility. :It was 

not motivated by hostility against, or any special respect

for, any religious faith. An exception for yarmulkes would 

represent a fundamental departure,from the true principle

of uniformity that supports that rule.” 3o f 


majority had eliminated “in all but name only, judicial re

view of military ’ regulations that interfere with the 

fundamental constitutional rights ?f service personnel.” 32 


He characterized the majority opinton as adopting “a sub

rational-basis standard-absolute, uncritical ‘deference to 

the professional judgment of military authorities.’” 33 Jus

tice Brennan’s opinion indicated his belief, expressed,in 

some of his prior dissents, that a strict scrutiny analysis

should apply to first amendment challenges to military ieg

ulations. 34 Finally, Justice Brennan’s dissenting opin+

criticized the conclusion in Justice’ Steven’s concurring 

opinion that the military’s distinction between visible and 

nonvisible religious apparel furthereb the goal of uniform or 

neutral treatment of members of all religious faiths. To Jus

tice Brennan, the neutrality achieved by this distinction was 

“illusory” and resulted in favoring majority religions over 

minority faiths. 35 


i . 


The Dissenting Opinion of Justice Blackmun. Justice 
Blackmun wrote his own separate dissent. j6 He agreed with 
the majority “that deference is due the considera judgment
of military professionals that, as a general matter, standard
ized dress serves to promote .discipline and esprit de 
corps.”37 He also agreed that the Air Force had a strong 

28 Id. 

29 The concurring opinion notes: 

interest in avoiding “serious problems of equal protection 
and religious establishment” caused by having to choose 
what religion-based exceptions to the uniform would be 
granted if it abandoned an objective standard of visibility.38 

Where Justice Blackmun disagreed with the majority was 
that he believed the Air Force “simply has not shown any 
reason to fear that a significant number of enlisted person
nel and oficers would request religious exemptions that 
could not be denied son neutral grounds such as safety, let 
alone that granting these requests would noticably impair 
the overall interests of the service.” 39 

The Dissenting Opinion of Justice OConnor. Justice 
O’Connor wrote her own separate dissent in which Justice 
Marshall joined.“ Her opinion criticized the majority for 
failing to balance Goldman’s free exercise interest against 
the military interest in uniformity. Her dissent noted “no 
test for free exercise claims in the military context is even 
articulated, much less applied. It is entirely s a c i e n t  for 
the Court if the military perceives a need for uniformity.” 41 

Justice O’Connor would have applied the same kind of 
strict scrutiny test applicable to the civilian context to first 
amendment free exercise claims in the military.42 Under 
her view of this strict scrutiny test, the government would 
have to show two things to reject a free exercise claim: an 
unusually important interest at stake; and that grant‘ing the 
requested exception will do substantial harm to that inter
est.43 While agreeing that the need for military discipline
and esprit de corps was “unquestionably an especially im
portant governmental interest,” Justice O’Connor’s dissent 
emphasized her belief that granting an exemption of the 
type requested by Goldman “would do no bubstantial harm 
to military discipline and esprit de ‘corps.” cI 

Coldmaa’s Implications For Religious Practices in the 
Military 

Goldman really changes little in the area of religious
practices in the military. Throughout our nation’s history, 
the military, as a matter of legislative and executive grace, 
has done a great deal to accommodate religious practices.
Perhaps the two best known examples are the military 

Because professionalsin the military service attach great importance to that plausible interest [in uniformity itself rather than uniformity for functional, 
health or safety reasons] it is one that we must recognize as legitimate and rational, even though personal experience or admiration for the rag-tag band 

’of soldiers that won us our freedom in the Revolutionary War might persuade u s  that the government has exaggerated the importance of that interest. 
Id. at 1315-16. 
”Id .  at 1316. 

321dat 1317. 

331d . 


”Id. at 1318. 

351dat 1321. 

361d.at 1322. 

”Id. at 1323. 

3a Id. 

39 Id. 


4oId.at 1324. 

41 Id. 

411d. at 1325. 

43 I d .  at 1325-26. 

44 I d .  
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chaplaincy45 and exemption of conscientious objectors
from compulsory military service. The most recent exam
ple is the adoption by the Department of Defense on June 
18, 1985 of DOD Directive No. 1300.17, Accommodation 

.of Religious Practices within the Military Services. At the 
same time, courts have generally refrained from finding a 
constitutional right to religion-based exceptions to general 
military requirements, whether .tocompulsory military ser
vice, 47 duty on the sabbath,‘*limmunizations,49 saluting,’O 

or uniform and appearance standards. 
While Goldman continues this general tradition, it does 

not preclude all meaningful judicial review of religion-based
challenges to military requirements. In particular, five types 
of religion-based challenges to military practices appear to 
remain open to serious judicial review: religion-based dis
crimination; according less accommodation to religious 
practices than to similar secular practices; compulsory par
ticipation in religious activities; violation of regulations 
involving mandatory religious exemptions; and military re
quirements unrelated to discipline or to other military 
requirements that are the subject of professional military 
judgment. 

The Goldman majority at least implicity leaves the door 
open to judicial challenges to religion-based‘discrjmination 
by suggesting “evenhandedness” as one criteria for evaluat
ing permissibility of military actions against free exercise 
claims.52 And neutrality among religious sects is perhaps 
the primary concern of the three Justices who joined in the 
concurring opinion.s3 Moreover, neutrality among religious 
sects is perhaps one of the central values Qf the religion 
clauses of the first amendment. 54 Thus, challenges to reli
gion-based discrimination should remain open to judicial
review. 5’ For example, in Wilkins v. 
court preliminarily enjoined separatio 
who had been considered and not selected for promotion by 
a chaplains’ promotion board having denominational quo
tas. Specifically, the Navy required chaplains’ promotion
boards to include at least two Roman Catholic chaplains in 
order to give Catholics representation on the boards pro
portionate to their representation in the Navy. The Wilkins 

“See Katcoff v. Marsh, 755 F.2d 223 (2d Cir. 1985). 

46SeeFolk, supra note 2, at 56-61. 

47E.g.,Gillette v. United States, 401 U.S.437 (1971). 

48United States v. Burry, 36 C.M.R. 829 (C.G.B.R.1966). 

49UnitedStates v. Chadwell, 36 C.M.R. 741 (N.B.R. 1965). 

mUnited States v. Cupp, 24 C.M.R. 565 (A.F.B.R. 1957). 


court noted that the Navy’s policy “may be an excessive 
government entanglement with religion” and indicated 
there was “a substantial probability that the composition of 
the Chaplain Corps Selection Board , , .’will be found to -be , 1. .’in violation of the’EstablishmentClause of the First 
Amendment.”57 The same result appears ta obtain after the 
Supreme Court’s decision in Goldman. 

Similarly, the Goldman majority’s requirement of “even
handedness” and “reasonableness” would leave open to 
challenge refusal by the military to make at least the same 
accommodations for religious practices as for comparable 
nonreligious practices, absent legitimate establishment 
clauk concerns. s8 For example, a military commander’s al

service members to have a card game or social 
ion in the barracks or dining facility during off duty 

time but refusing to allow a similar religious activity or dis
cussion could remain open to first amendment challenge 
and seriousjudicial review following Goldman. 

Neither does Goldman preclude meaningful judicial re
view of challenges to compulsory participation in religious 
activities by service members. On one hand, such compul
sory par t ic ipa t ion  would appear  to  lack the  
“evenhandedness” and “reasonableness” the majority opin
ion implicitly required in Goldman. On the other hand, 
compulsory participation in religious services implicates 
perhaps the most basic of t amendment values under the 
religion,clauses-volunta s. s9 Thus, vmpulsory chapel 
attendance, such as that, struck down in Anderson v. 
Laird, appears to remain invalid and subject to judicial 
review. 

F 
The military’s violation of its own regulations has also 

been an area traditionally open to judicial review in appro
priate cases. There are a number of mandatory military 
regulations dealing with religion, including ones prohibiting 
discrimination based on religious belief, 61 allowing consci
entious objector status, allowing service members some 
options regarding immunizations and surgery, and al
lowing certain deviations from uniform and appearance 

”E.g., Sherwood v. Brown, 619 F.2d 47 (9th Cir.),cert. denied, 449 U.S.919 (1980). But see Geller v. Secretary of Defense, 423 F. Supp. 16 (D.D.C. 1976). 
5* 106 S. Ct.at 1314. 
531d.at 1316. 
s4See, e.g., Walz v. Tax Commission, 397 US. 664, 669-70 (1970). 
55 There may be rare occasions, however, when even claims of invidious discrimination may be wrapped up in such a far ranging challenge to internal mili
tary decisions that judicial review is inappropriate.See, e.g., Gonzalez v. Department of the Army, 718 F.2d 926 (9th Cir. 1983). 
56CivilNo. 85-3031-6T (IEG) (S.D. Cal. Feb. 10, 1986) (order issuing preliminary injunction). 
5’ Id., slip op. at 9-10. 
580fcourse, courts must evaluate establishment clause mncerns in the special military context, and consider the modified establishment clause test an
nounced in Katcoff v. Marsh. 
sgE.g..Zorach v. Calusen, 343 U.S. 306 (1952). ,r 
60466F.2d 283 (D.C. Cir.), cert. denied. 409 U.S.1076 (1972) (mandatory chapel attendance at service academies held to violate first amendment). 

’ ’ 61 E.g., Dep’t. of Army, Reg. No. -21, Personnel-General-Equal Opportunity Program in the Army, paras. 2-1, 2-5d (1 Jan. 1984). 
62Eg.,32 C.F.R. Pt.75 (1986). 
63E.g.,AR -20, para. 5-39. 
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- standards. Challenges to violations of the mandatory pro
visions of these regulations appear equally as open to 
judicial review after Goldman as before. , 

Finally, the great deference Goldman accords profession
al military judgment appears limited implicitly to areas 
where professional military judgment applies. Uniformity of 
service members certainly is one of these areas. These areas 
of course would include a great number of other activities 
and practices related to military training, operatiopal re
quirements, discipline, morale, and esprit de corps. 
Nonetheless, some military requirements would clearly ap
pear to be outside the area of professional military
judgment. In particular, military regulations pertaining to 
the military’s role as government and landlord for various 
military communities that include civiliyns, and to off duty
activities by service members, would at times appear not to 
involve professional military judgment and thus may re
main open to serious judicial review after Goldman. 

coldman’s Implications for Future Cases Seeking Judicial 
Review of Military Decisions 

The Supreme Court’s decision in Goldman has general
implications beyond the area of religious practices in the 
military. As the Supreme Court’s most recent word on judi
cial review of internal military decisions, Goldman can be 
expected to shape lower court responses to challenges to 
military decisions for years to come. This is especially true 
because the constitutional challenge in Goldman involved 
free exercise of religion, perhaps the moat fundamental and 
highly protected of constitutional rights, and a factual con
text where professional military judgment was stretched to 

f l  its logical extreme. 
One interesting question Goldman raises is its impact on 

the nonreviewability test first developed in Mindes v. Sea
man65 and now used by the mpjority of courts of appeals.
Under this test, courts will not review a challenge to inter
nal military affairs absent an allegation of deprivation of 
constitutional right, violation of statute, or golation of reg
ulation, and exhaustion of available intraservice 
administrative remedies. Even then, courts will at times 
forego review based on examination of the challenge in light 
of the policy reasons behind nonreview of military matters. 
In making this examination, courts have weighed the fol
lowing four factors: the nature and strength of plaintiffs
challenge to the military determination; the potential injury I 
to the plaintiff if injury is refused; the type and degree of 
anticipated interference with the military function; and the 
extent to which the exercise of military expertise or discre
tion is involved.66Under this test, courts have refused to 

64 E.g., AR S 2 0 ,  para. 5 4 0 .  


65453F. 2d 197 (5th Cir. 1971). 

&Id. at 201-02. 

67E.g.,Arnheiter v. Chalk, 435 F.2d 691 (9th Cir. 1970). 

68Gonzalezv. Department of the Army, 718 F.2d 926 (9th Cir. 1983). 

@E.g., Lmdenau v. Alexander, 663 F.2d 68 (10th Cir. 1981). 

70Brief for the Respondents at 21, Goldman v. Weinberger. 


review a number of internal military decisions including 
military assignments,67 military promotions, and the mil
itary’s policy on sole parents. @ 

e Supreme Court has never expressly accepted or re
jected the Mindes nonreviewability test. At first impression, 
one might argue that Goldman is an implicit rejection of 
the test because the Court reviewed the merits of the case 
after a trial had been held at the district court level. But 
this does not appear to be the case for two reasons. 

First, the issue was not raised before the Supreme Court. 
In its brief before the Supreme Court the government did 
not contend that Goldman’s challenge to Air Force uni
form Fegulations was totally nonreviewable, although it did 
note existence of the Mindes test. 70 The government’s fail
ure to  raise the Mindes test before the Court was 
understandable as Goldman arose in a jurisdiction that does 
not use the Mindes test, and the government had thus not 
argued that the Air Force’s decision was nonreviewable in 
the courts below. 

Second, the first court of appeals to consider the question 
following the Supreme Court’s decision in Goldman has 
held that the Mindes test survives Goldman. In Khalsa v. 
Weinbekger,7’ the United States Court of Appeals for the 
Ninth ,Circuithad originally found that a free exercise chal
lenge by a Sikh to Army uniform regulations was 
nonreviewable. The court subsequently withdrew submis
sion of the case and stayed proceedings pending the 
Supreme Court’s decision in Goldman. Following Goldman, 
the Ninth Circuit reaffirmed its opinion. The court stated, 
“We find nothing in the Goldman decision that undermines 
the conclusion or reasoning in our earlier decision in the 
Khalsa case.” 72 

The Ninth Circuit noted that Goldman arose in the US. 
Court of Appeals for the District of Columbia, one of the 
two circuits that rejects the Mindes nonreviewability test. 
Thus, Goldman “presented the Supreme Court only with 
the question of the merits of the claim, not whether it was 
subject to review.”73The court also noted that the Supreme 
Court’s failure to refer to Mindes showed it had elected not 
to address the reviewability issue in Goldman. 74 Finally, 
the court observed that much of Goldman’s analysis was 
consistent with and reinforced the analysis applied in 
Mindes and its progeny.75Thus it appears likely that the 
Mindes nonreviewability test will survive Goldman. 

‘ Goldman’s rejection of a strict scrutiny test in the mili
tary context does somewhat clarify an area of law that had 
become confusing, particularly in the first amendment, free 
exercise context. Although the majority opinion did not 

n 71 759 F.2d 1418 (9th Cir. 1985), amended, 779 F.2d 1393 (9th Cir.),stay vacated und reafirmcd, 787 F.2d 1288 (9th Cir. 1986). 

72787 F.2d at 1289. 

73 Id. 

74 Id.  at 1289 n.1. I 8 


151d. at 1289. 
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clearly state what ‘precise test applies to judicial “reviewof 
military regulations, this may not make a great deal of dif
ference in most cases. This is because Goldman requires 
courts to give deference to professional military judgment
concerning the importance of a military interest. 76 

r 

’ Certainly, Goldman’s explicit requirement that courts de
fer to professional^ military judgment will lead to fewer 
challenges to military requirements that involve‘profession
al military judgment. Moreover, more challenges to internal 
military decisions will doubtless be disposed of on motions 
to dismiss or ‘motionsfor summary judgment. Indeed, after 
Goldman, it makes little sense to try a”case challenging a 
military decision when the decision clearly falls within an 
area of professional military judgment and professional mil: 
itary judgment supports the decision. Khalsa v. Weinberger, 
in which the court granted a motion to dismiss after ex 
ining the complaint and concluding that military expertise 
was involved, may thus be a harbinger of a greater tendency 
to dispose of challenges to military decisions prior to trial. 

What precise limits exist to Goldman’s requirement that 
courts defer to professional military judgment is unclear. 
The majority in Goldman did imply that there must be 
“reasonableness” and “evenhandedness,” but did not artic
ulate any further analysis o f  the limits on deference. 
Perhaps in future litigation, lower courts wil l  develop more 
precise methods. Some lower courtshave managed to do so 
in other contexts. In St. Claire v. CuyZer,77 the Third a r 
cuit developed a standard for the deferehce owed to the 
expert judgment of such officials. Under the St. Claire test, 
deference is afforded the testimony of a prison official con
cerning an opinion he holds “sincerely” and that is 
“arguably correct” unless the inmate challenging the opin
ion shows by substantial evidence that the opinion 
represents an exaggerated response to prison interests or is 
unreasonable.78 Whether the lower courts will develop a 
similar test to review professional military judgments and 
the precise limits of any such test, remains to be seen. 

Conclusion 
In Goldman v. Weinberger, the United States Supreme 

Court .held that the first amendment did not require the’ 

76See Goldman, 106 S. e,at 1313. 
77 634 F.2d 109 (3d Cir. 1980). 
78Xd.at 114-15. See also Khalsa v. Weinbergex, 779 F.2d at 1400 n.4 (indicatin 
questionable”). 

t.: 

military to.allow an Orthodox Jew to wear his yhrmulke 
while on duty b d  in uniform. The Court’s majority opinion 
found that a strict scrutiny test did not apply in the military 
context and that courts owe great deference to professional 
military judgments about the importance of a military in
terest. Under ”Goldman, the primary limits the first 
amendment places ongmilitary requirements in areas of pro
fessional military judgment are reasonableness and 
evenhandedness. 

man changes little in the area of religious practices 
in the military. Traditionally, religious accommodation in 
the military has been a matter of legislative and executive 
grace rather than judicial right. Following Goldman, most 
religious accommodation analysis should fall under DOD 
Directive 1300.17 br other military regulations. Nonethe
less, some religion-based challenges to internal militaiy 
affairs appear to remain open to active judicial review. 

e challenges to religion-based discrimination, ac
ess accommodation to religious practices than to 

similar secular practices, compulsory participation in reli
gious activities, triolations of regulations involving 
mandatory religious exemptions, and military requiremena 
unrelated to discipline or to other military requirements 
and not the sul$ect of professional military judgment. , 

’ Goldman may have several important implications for fu
ture cases seeking judicial review of military decisions: 
First, the Mindes nonreviewability test appears to survive 
Goldman. Second, Goldman’s rejection of the strict scrutiny 
test in the military context and its requirement that courts 
defer to professional military judgment about the impor
tance of niilitary interests should clarify a confusing area of 
jurisprudence. Goldman should thus lead to fewer chal
lenges to military requirements that involve professional 
military-judgment and to disposal of more challenges to in
tern! military decisions based on the pleadings. Goldman 
leaves unclear what precise limits exist to judicial deference’ 
to professional military judgment. The standards that lower 
courts will develop remain to be seen, 

scrutiiy of militmy claims that are “palpably &true” or “highly 

, < 

Waiver of Motions in Pretrial Agreements 
Captain Robert M. Smith * 


OSJA, Munich Branch Ofice, VII Corps, FRG 


Introduction offering the inducement to waive motions conceming issues 
which would be waived in any case by the acceptance of his“We do not think the justice system is impugned when guilty plea.,y,

an accused seeks concessions from a convening authority by 

-


,

~ 

*This article was originally submitted as a researchpaper in partial satisfaction of the requirements of the 34th Judge Advocate m c e r  Graduate Course. 
‘United States v. Jones, 20 M.J. 853, 855 (A.C.M.R.),petition granted, 21 M.J. 389 (C.M.A. 1985). 
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With these words, then-chief Judge Suter reopened the 
dialogue in military law over whether motions may be 
waived in a pretrial agreement. This article traces the devel
opment of that dialogue and suggests that t 
Military Appeals has never held that dl motions ar 
excluded from the arena of pretrial negotiations. The article 
concludes that reconsideration of the extent to which mo
tions may be waived in pretrial agreements should lead to 
greater 5exibility for both the accused and the government 
in proposing terms for waiver of motions during pretrial 
negotiations. 

ackground 

The Birth of Military Plea Bargaining 

Plea bargaining is a twentieth-century development in 
American criminal procedure arising largely from the com
pulsion of crowded criminal court dockets that 
accompanied the country’s urbanization. The’practice de
veloped out of necessity and somewhat covertly in the 
civilian jurisdictions. It was on questionable legal footing 
until the Supreme Court pronounced it “an essential corn
ponent of the administration of justice” in Santobello v. 
New York4 Prior to the initiation of the practice in the 
Army on 23 April 1953,5 approximately ninety percent of 
the cases tried in some civilian jurisdictions involved a 
guilty plea, the majority the result of plea bargaininga6In 
the military service, on the other hand, only ten percent of 
the cases were disposed of by pleas of guilty and pleading 
guilty “for a consideration”7was not an option for the mil
itary accused.* 

: In an effort to bring military practice into line with its ci
vilian counterpart and to deal with a growing backlog of 
Courts-martial,9 Major General Franklin P. Shaw, Acting 
The Judge Advocate General of the Army, sent a letter dat
ed 2 3  April 1953 to the staff judge advocates of major 
commands in which he advised them to follow the civilian 
practice and encourage pretrial agreements between the 
convening authority and the accused. lo Although General 
Shaw gave little guidance on implementing plea bargaining 
in the Army, several principles espoused in his initial let
ter have endured. Chief among these are the suggestion that 
pretrial agreements be executed between the accused and 
the convening authority, that the offer to plead guilty be 
initiated by the accused, l3  and that caution be exercised to 
guard carefully every legal right to which an accused might 
be entitled. l4 

The Early Cases in the Military Courts 
In the absence of regulation: questionable practices arose 

in the administration of plea bargaining that required the 
military courts to act to ensure the “effectiveness and integ
rity of the trial and appellate processes.”1s The earliest 
military cases concerning plea bargaining were decided by 
the Army Board of Review. 

In United States v. Callahan, l6 the board was faced with 
a command practice at Fort Meade, Maryland, which 
strongly encouraged, if not required, an accused to waive 
his right to present matters in extenuation and mitigation to 
obtain a pretrial agreement. Although the board found 
plea bargaining in general “legal, proper, and under appro
priate circumstances, highly desirable,” Is it condemned 

’See Alschuler, The Prosecutor’s Role in Plea Bargaining, 36 U, Chi. L. Rev. 50, 5C51 (1968). 
Id. 

44wU.S. 257, 260 (1971). 
’See Infra notes 9-11 and accompanying text. 
6Hughes, Pleas of Guilfy-My So Few?, Judge Advw. J. Bull. 13, Apr. 1953, at 1, 1-3; C. Bethany, The Guilty Plea Program 4 5  (Apr. 1959) (unpub
lished Advanced Course thesis available in The Judge Advocate General‘s School, U.S. Army, Library).
’Hickman, Pleading Guilty for a Considergtion in the Army, 12 JAG J. 1 1  (1957). 
*Hughes. supra note 6, at 3. 
’See id. at Gray, Negotiated Pleas in the Military, 37 Fed. B.J. 49 (1978). 
lo JAGJ 1953A278.23 Apr. 1953. The initiation of plea bargaining in the h y was immediately attended with success in terms of a dramatic increase in 
the number of guilty pleas and a simultaneous decrease in backlogs, processing time, and required personnel at trial and appellate levels.See Bethany, supra 
note 6, at 6-9. Despite this success, the Navy delayed adoption of the practice for four years, id. at 9-10, and the Air Force continued to proscribe it until 
1975, four yeara after the Supreme Court’sdecision in Santobello resolved the issue of the legitimacy of plea-bargaining practice. Gray, Supm note 9, at 1 n.4. 
But see United States v. Rahn,33 C.M.R. 945,953 (A.F.B.R. 1963) (indicating that notwithstandingAir Force policy proscribing pretrial agreements, such 
agreements were, nonetheless, used in various forms). 
l 1’The leadership of The Judge Advocate General‘s Corps at the time felt that the practice should be developed at the convening authority level. Bethany, 

supra note 6, at 6. Eventually, procedures were adopted in seMce regulations. See Gray, supra note 9, at 1 n.4. It was not until promulgation of the Manual 
for Courts-Martial,United States, 1984 [hereinafter MCM. 19841, that the MCM gave guidance on pretrial agreements. See MCM, 1984, Rule for Courts-
Martial 705 analysis [hereinaRer R.C.M. 705 analysis]. No provision of the Uniform Code of Military Justice, 10 U.S.C. ## 801-940 (1982) [hereinafter 
UCUJ] directly regulates pretrial agreements. 
l2 See. e.g.. United States v. Crawford,46 C.M.R. 1007 (A.C.M.R. 1972) (convening authority’s power to enter into pretrial agreements is judicial in nature 
and cannot be delegated); R.C.M. 705(a). In the early development of military plea bargaining, however, this departure from civilian practice, where plea 
bargains are normally executed between the defense counsel and the prosecutor, was not taken for granted. See, e.g., United States v. Troglin, 21 C.M.A. 
183, 44 C.M.R. 237 (1972) (pretrial agreement between counsel); United States v. Proctor, 19 C.M.R. 435 (A.B.R. 1955) (pretrial agreement with the staff 
judge advocate); R. Everett, Military Justice in the Armed Forces of the United States 183-85 (1956) (recognizing pretrial agreements for the staff judge 
advocate’s recommendation to the convening authority). 
l 3  See, cg.. United States v. Schaffer. 12 M.J.425 (C.M.A. 1982) (suggesting such practice helps curb undue pressure to plead guilty); R.C.M. 705(d)(I)

(requiring the offer to plead grulty to initiate from the accused). 
14United States v. callahan, 22 C.M.R.443, 447 (A.B.R. 1956). See R.C.M. 705(c) analysis. 
”United States v. Mitchell, 15 M.J. 238, 2 4 0 4 1  (C.M.A. 1983) (Everett, C.J.,concurring). 
I 6  22 C.M.R. 443 (A.B.R. 1956). 
I ’ I ~  at 46-47.  
I s  Id. at 447. 
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this pretrial agreement in which the accused waived his 

right to present matters in extenuation rand mitigation. ‘9 

The board held that ‘‘this right is an integral part ofmili

tary due proceas, and the denial of such a right i s  

prejudicial to the substantial rights of the accused.”~0 The 

w e  forecast the appellate courts’ continuing concern with 

the waiver of fundamental rights through plea bargaining. 

But the central concern of the board was that this agree

ment deprived the trial court of the “essential facts” 

required to adjudge an appropriate sentence. Because the 

effectiveness of the sentencing hearing had been compro

mised by the pretrial agreement, the board concluded that 

the agreement violated public policy. 


Subsequently,the Army Board of Review decided United 

States v. Banner, 22 which involved a complicated factual is

sue concerning personal jurisdiction. Pursuant to a pretrial 

agreement, the accused waived his right to litigate the juris

diction motion.23On appeal, the board held that there was 

no jurisdiction and that the pretrial agreement provision 

was void. The court said that “in the usual case involving 

jurisdiction, neither law nor policy could condone the im

position by a convening authority of such a condition.”Z4 

Noting that jurisdiction can be raised at any time, even for 

the first time on appeal or in collateral proceedings, the 

court said that “where questions of fact must be determined 

. . . due process of law may require that the accused’s op

portunity to litigate the jurisdictional matter at trial be not 

foreclosed by pretrial negotiations between the accused and 

the convening authority.”25The board was primarily con

cerned that the failure to litigate the jurisdiction issue at 

trial when it could still be raised on appeal 

den on appellate review which [it was] not 

discharge,” and thus compromised the effectiveness of the 

appellate process. 26 


In United States v. Allen,” the Court of Military Ap
peals first explicitly acknowledged the validity of the 

~ ’ ~A ~plea bargaining program.ZB mecase was very s b i 
lar t~ United States V. Callahan; the defense counsel stood 
mute during the sentencing portion of the trial.29 The 
recognized the validity of agreements between the conven
ing authority and the accused but said that “the agreement 

lgId. at 441-48. 
2o Id. at 448 (citations omitted). 

Id. at 44748.  
2222 C.M.R. 510 (A.B.R.1956). 
231d.at 519. 
24 Id. 
25 Id. 
26 Id. at 520. 
278 C.M.R. 504, 25 C.M.R.8 (1957). 
28 Earlier decisions of the Court of Military Appcals had im 
464,24 C.M.R. 274 (1957); United States v. Peterson, 8 C.M.A. 241,24 C.M.R. 51 (1957). 

cannot transform the trial into an empty ritual.”.30The 
court in Allen was concerned with the adequacy of the de
,fense on sentencing and remanded the case for a factual 
inquiry due to conflicting &davits on what, if any, mitiga
tion or extenuation evidence was available. 3 1  The 
significance of the case is that the Court of Military Ap
peals was here ‘primarily concerned with protecting’ the 
effectiveness of the trial process. 3z 

Development of the Law Concerning Waiving Motions-
The Rise of the ChmmingssJ Dictum 

Although initially received fairly well in the military 
courts, plea bargaining was soon subjected to a chilling pa
ternalism in the Court of Military Appeals. The disfavor 
with which pretrial. agreements were viewed by some judges 
on the court led to pronouncements not always based upun 
sound reason or proper legal principles. 

*.. United States v. Cummings 

Perhaps the most significant early opinion of the Court of 
Military Appeals dealing with waiver of motions in pretrial 
agreements is United States v. Curnmings. The accused, a 
Marine, pled guilty at Camp Pendleton, California, pursu
ant to a pretrial agreement which included a chronology of 
the processing of his case and provided that “[tlhe accused 
waives any issue which might be raised which is premised 
upon the time required to bring this case ‘to trial (and spe
cifically waives any issue of speedy trial or of denial of due 

The court, in an opinion authored by Judge 
Ferguson, concluded that “the inclusion ,inthis agreement 
of a waiver of accused’s right to contest the issues of speedy 
trial and due process are [sic] contrary to public policy and 
void.”35The court cited the opinions of the Army Board of 
Review in Callahan and Banner and found, as with the ju
risdiction issue raked in &nneY, that neither the Statutory 
right nor the constitutional due process right to speedy trial 
were waived by a guilty plea. Like the board in Banner, the 
court thought itself faced with an unresolved legal issue 

, 

plea bargainbig. See, e.g., United States v. Hamil, 8 C.M.A. 

”8 C.M.A.at 506, 25 C.M.R vt IO. There was no evidence in the opinion that the pretrial agreement in Allen expressly precluded the presentation of 
matters in extenuation or mitigation, but the court apparently assumed that defense counsel’s silence was pursuant to the pretrial agreement. See id. at 507, 
25 C.M.R. at 1 1 .  
” 8  C.M.A. at 507, 25 C.M.R. at 11. I . 

31 Id. at 508, 25 C.M.R. at 12. r 
3zId.  at 507, 25 C.M.R. at 11. 
33UnitedStates v. Cummings, 17 C.M.A. 376, 38 C.M.R. 174 (1968). 
)4 Id. at 378, 38 C.M.R. at 176. 
35 Id at 379, 38 C.M.R.at 177. 

I 
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which, owing to the pretrial agreement, had not been liti
gated below, and accordingly, it lacked an adequate record
for review. 36 1 ,  

6’. Limited to this holding, Cummings should be read to say 
only that waiver of a motion, pursuarWto a pretrial agree
ment, which is not waived upon entry of the plea of guilty, 
is against public policy because it undermines the ability of 
the appellate court to review the issue when raised for the 
6rst time on appeal. This is consistent with the earlier cases 
that were concerned with protecthg the effectiveness of the 
trial and appellate processes. 

Another concern in Cummings, was raised in Chief 
Judge Quinn’s dissent. He found the waiver of speedy trial 
motions unobjectionable because affidavits from the defense 
counsel and the st& judge advocate indicated that there 
was “an allinnative defense decision not to raise any speedy 
trial issue” and no command policy to require such waiv
ers.37 The majority, on the other hand, cited numerous 
cases from Camp Pendleton involving ‘this provision and 
concluded that the staff judge advocate has an “unsavory” 
policy not to “approve any pretrial agreement in which a 
question of speedy trial was to be litigated.”3s Thus, all 
members of the court were apparently of the opinion that a 
command policy requiring waiver of a speedy trial motion 
in every case in which a pretrial agreement would be ap
proved would violate public policy, while Chief Judge 
Quinn found such a waiver unoffensivelif the result of “an 
affirmative defense decision.”39 

Finally, in explaining the court’s holding in Cummings, 
Judge Ferguson, who looked upon pretrial agreements in 
the military with disfavor,40 asserted in a broad dictum 
that pretrial agreements “should concern themselves with 
nothing more than bargaining on the charges and sentence, 
not with ancillary conditions regarding waiver of funda
mental rights.”41 He restated that proposition in these 
words: 

We reiterate our belief that pretrial agreements are 
properly limited to the exchange of a plea of guilty for 
approval of a stated maximum sentence. Attempting to 

ake them into contractual type documents which for
bid the trial of collateral issues ‘and eliminate matters 
which can and should be considered below, as well as 
on appeal, substitutes the agreement for the trial, and, 
indeed, renders the latter an empty ritual. We suggest, 
therefore, that these matters should be left for the 
court-martial and appellate authorities to resolve and 
not be made the subject of unwarranted pretrial 
restrictions.42 

Thus it appears that Judge Ferguson believed waiver’of a 
speedy trial motion in a pretrial agreement was against pub
lic policy, because he believed that waiver of any 
fundamental right in such agreements was per se improper. 
In his words, “such a waiver provision has no place in any 
pretrial agreement.”43Should his restrictive view of the 
waiver of rights in pretrial agreements prove unfounded, it 
would provide no basis for disapproving provisions involv
ing waiver of motions. 

In summary, three threads run through the Curnmings 
decision: the traditional public policy of protecting the ap
pellate process by ohibiting waiver of nonwaivable 
motions in pretrid eements; a tangential concern with 
command policies requiring waiver of such motions; and ju
dicial disfavor of plea bargaining seeking to limit the scope 
of pretrial agreements. 

Beyond Cumrning-The Road to United States v. 
Holland 44 

To some extent, Curnmings marked a change in focus of 
the courts from assessing the impact on the trial and appel
late processes of particular waiver of motions provisions to 

36 17 C.M.A. at 379,38 C.M.R. at 177. The court in Cummlngs, however, failed to distinguish lack of speedy trial from lack of jurisdiction. The former can 
be ahnatively waived by the accused, avoididg the necessity of review of the issue for the !hat time on appeal. See United States v. Schalck, 14 C.M.R. 371, 
34 C.M.R. 151 (1964); United States v. Hounshcll, 7 C.M.A. 3, 21 C.M.R 129 (1956). The latter can never be waived. See United States v. Moschella, 20 
C.M.A. 543,43 C.M.R. 383 (1971); United States v. Dickinson, 6 C.M.A. 438.20 C.M.R. 154 (1955). The Cummings wurt said only that any atiirmative 
waiver by the accused at trial was pursuant to a “palpably void condition in his pretrial agrement with the convening authority.” 17 C.M.A. at 379, 38 
C.M.R. at 177. 

37 17 C.M.A. at 381,38 C.M.R. at 179. Chief Judge Q u h  also found from the stipulated chronology that no speedy trial issue was raised in this case, and 
thus the accused could have sutteered no prejudice from the agreement to waive the right to raise a specdy trial motion, Id at 382,38 C.M.R at 180. In 
subsequent cases from Camp Pendleton involvhg the same speedy trial waiver provision, the court found no prejudice to the accused and refimd to reverse 
on that ground. See United States v. Pratt, 17 C.M.A. 464, 38 C.M.R. 262 (1968); United States v. Laace, 17 C.M.A. 470, 38 C.M.R 268 (1968); United 
States v. DeSham, 17 C.M.A. 472.38 C.M.R. 270 (1968); United States v. Dyer, 17 C.M.A. 475,38 C.M.R. 273 (1968) (all requiring a showing of prejudice 
from an illegal pretrial agreement provision). See also United States v. McNally, 2 M.J. 782 (A.C.M.R. 1976) and cnscs cited therein. 

17 C.M.A. at 380-81, 38 C.M.R. at 178-79. 

O’Id. at 381, 38 C M . R  at 179. Chief Judge Quinn’s opinion, however, should not be interpreted to mean that every tam in a pretrial agreement must be 
Wated by the accused. Rather, his opinion means that even I f  a term in a pretrial agreement is void as against public policy, there may be no prejudice to 
the accused when the tam was “an affirmative defense decision.” Id Accord United States v. Cross, 19 M.J. 973,976 (A.C.M.R. 1985) (Wold, J., dissenting) 
(concluding that ’‘concessi0ns in pretrial agreements which would otherwise be objectionable 011 public policy grounds may be rendered acceptable by the 
circumstancethat they arc the product of an informed and voluntary choice which originated with the [accused].” but going beyond the mark in concluding 
that certain provisions are, in the 6lrst instance, against public policy). 

40SeeUnited States v. Villa, 19 C.M.A. 564,42 C.M.R. 166, 172 (1970) (Ferguson, J., dissenting). 
41 17 C.M.A. at 379, 38 C.M.R. at 177. 

“Id at 380, 38 C.M.R. at 178. 

43 Id. at 378, 38 C.M.R. at 176. Such a belief was not inconsistent with Army policy at the time. See United States v. Elkinton, 49 C.M.R. 251, 253-54 
(A.C.M.R.),perition denied, 49 C.M.R. 889 (C.M.A. 1974). 

u 1  M.J. 58, 50C.M.R. 461 (C.M.A. 1975). 
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summary rejection of any provision involving waiver of mo
tions.45 To that extent, the broad dictum in Cummings had 
a stifling effect on the development of the law and elucida
tion of the underlying public policies in the area of waiver 

I Lof motions in pretrial agreements. 

In United States v. Troglin,46the Court of Military Ap
peals held that a sub rosa agreement between counsel not to 
raise a motion of former jeopardy was contrary to public 
policy.47The court relied on Cummings, but, in applying
the public policy of maintaining the effectiveness of the ap

, the court observed that former jeppardy, 
on and speedy trial, is waived if not raised 

at trial, absent unusual circumstances.48 The court then 
found unusual circumstancesfrom the fact that the accused 
knew nothing of the sub rosa agreement and held the waiv
er should not operate against the accused.49 Because waiver 
did not occur in the case, the court would be required to 
hear the double jeopardy motion without the aid of a trial 
record on the issue, owing to the provision in the pretrial 
agreement. Accordingly, the court said: “We hold that the 
facts of this case are sufficiently similar to those presented
in Cummings to justify the same result. The understanding 
between counsel not to raise the question of former jeop
ardy obviously was contrary to public policy.” 

Thus in its narrowest sense, Troglin mere1 
public policy of ensuring the effectiveness of appellate re
view by prohibiting waiver of the right to present motions 
that will not be waived at trial and, therefore, may be raised 
on appeal in the first instance. Troglin did not simply invali
date this waiver-of-motions provision by relying on Judge 
Ferguson’s broad dictum in Cummings that such waivers 
have no place in pretrial agreements. On the contrary, it 
gave substantiveconsideration to the public policy concerns 
in Cummings. But Troglin arguably goes beyond Cum
rnings, because it deals with waiver of a motion that is 
normally waived if not raised at trial. The court did not dis
cuss, however, what the result would have been had the 

accused known of ,the agreement to waive former jeopardy
and made such waiver affirmatively upon inquiry by the 
military judge at trial. 51 

A question left unanswered following,Cummings and 
Troglin was whether the Court of Military Appeals would 
follow its broad dictum in Cummings and invalidate a pro
vision in a pretrial agreement calling for waiver of waivable 
motions such as motions to suppress evidence obtained by 
search and seizure or pretrial confessions. One commenta
tor suggested a form for pretrial agreements that provided 
for waiver of all non-jurisdictional motions, by requiring 
entry of plea “prior to presentation of any evidence on the 
merits and/or presentation of motions going to matters oth
er than jurisdictian.” s2 The proposed agreement would “be 
automatically cancelled” upon “failure to enter a plea of 
guilty prior to presentation of evidence on the merits and/ 
or presentation of non-judicial [sic] motions.” 53 Of course, 
entering a guilty plea prior to the presentation of non-juris
dictional motions wopld waive any motion that was 
automatically waived by a plea of guilty.54 Thus, the 
“Hunter provision” was an attempt to indirectly accom
plish by pretrial agreement the waiver of all motions that 
were waived by a plea of guilty.ss 

The Hunter agreement was immediately used in the field 
and the Army Court of Military Review was soon faced 
with a test of its validity in United States v. Elkinton.56 
Elkinton pled guilty at a general court-martial to wrongful 
sale of heroin; his pretrial agreement contained the Hunter 
provision. On appeal, the court found that “the intent of 
the agreement executed by the convening authority and the 
appellant . . . was to require the appellant to refrain from 
making any motion, including objections to admissibility of 
evidence except motions relating to jurisdiction.” 57 The 
court noted that included within the waiver were motions 
to suppress evidence as a result of a search. Citing Judge
Ferguson’s dictum in Cummings, the court held that such 
waivers were “contrary to public policy and therefore 

4sSee, e.g., United States v. Elkinton, 49 C.M.R. at 254 (opining that Curnmings precludes waiver of any motion in a pretrial agreement); United States v. 
Schaffer, 46 C.M.R. 1089 (A.C.M.R. 1973) (invalidating a provision requiring waiver of all motions under Cummings without analysis); United States v. 
Petenon, 44 C.M.R.528 (A.C.M.R. 1971) (per curiam decision upon concession of the government that a pretrial agreement term, which voided the agree 
ment upon presentation of any motion other than speedy trial, was against public policy where defense counsel stated he was not raising a search and seizure 
motion because of the agreement. No analysis of the possibly different public policy concerns with waiver of search and seizure motions was made). 

&21 C.M.A. 183,44 C.M.R. 237 (1972). 

471d.at 188, 44 C.M.R. at 242. 
4*Zd. at 187-88, 44 C.M.R. at 24142 (citing United States v. Schilling, 7 C.M.A. 482, 22 C.M.R. 272 (1957)). The case also involved a subject-matter 

jurisdiction motion and a speedy trial motion that were not presented by defense counsel, but neither of these motions was part of the pretrial agreement. Id. 
at 183-86,44 C.M.R.at 237-40. 
49 Id. at 187-88.44 C.M.R. at 24142. 

Mid. at 188,44 C.M.R. at 242. 
5 1  In that event, the provisions waiving former jeopardy would not have presented the evil condemned in Cummings and arguably would have been valid. 
52 Hunter, A New Pretrial Agreement, The Army Lawyer, Oct. 1973, at 23, 24. 
9 d .  at 25. 
54SeeUnited States v, Elkinton, 49 C.M.R.at 254 (noting that “all defects which are neither jurisdictional nor amount to deprivation of due process of law” 
and “many defenses and objections not raised before a plea is entered are considered waived”). 
55Thisterm of the Hunter agreement was based on United States v. Patton, 46 C.M.R. 1207 (N.C.M.R. 1973), in which the court found no error in a 
military judge exercising his discretion to defer consideration of a motion to supress illegally seized marijuana and LSD until after pleas were entered, not
withstanding the fact that his decision required the accused to elect between his pretrial agreement or his evidentiary motion. See Hunter, supra note 52, at 
27 n.5. The Hunter provision has been criticized as not consistent with prior c89e law. See Gray, supra note 9, at 58-59. To the extent that the provision was 
not sufficiently narrow in defining which motions were waived, this criticism is correct. 
5649C.M.R. 251 (A.C.M.R.),petitiondenied, 49 C.M.R. 889 (C.M.A. 1974). 
571dat 254. 
s8Xd. at 253. 

-


-


-
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void.”59 ,The court ventured no explanation as to why
waiver in a pretrial agreement ofta suppression motion 
would violate public policy where it would be waived auto
matically upon entry of a plea of guilty. Although the wwt 
made passing reference to the fact that the military judge, 
not the convening authority, had discretion to decide when 
motions would be entered,60 the court based jb holding on 

that waiver of evidentiary motions, a d  in fact of 
retrial agreement was condemned in 

s. Thus, for the Army Court of Military Review 
on of the scope of Judge Ferguson’s dictum was 

Of MMtsrv Appeals entertained an attack On 
the Vunter ‘provisionin United States Y. Holland. Holland 
Pled guilty to larceny at a general court-martial pursuant to 
a pretrial agreement including the Hunter ptovision. 61 

Judge cook’s lead opinion surveyed the continuing Army 
practice pf ,plea bargaining in words reflecthg cautious ac

e system and said “Our approval of these . . .was not intended either to condone or to 
usion of indiscriminate conditions in such 

when initiated or concurred in by the ac
cusedmYy6*,Then, citing in detail the public policy concern 
for a fair sentencing hearing recognized in United States v. 

reference to “more positive at
the exercise OfOne’’ rights by Of 
demned in Cummings. Judge Cook 
ds dictum in Cummings and stated: 

ular standard, as well as the more 
general one implicit in opinions dealing with command 
control, extrajudicial infringement or interference with 
the trial md its procedures is forbidden. Even though 
well-intentioned, the limitation on the timing of certain 
motions controlled the proceedings. By orchestrating 
this procedure, there was an undisclosed halter on the 
freedom of action of the military judge, who is charged
with the responsibility of conducting the trial, i t  also 

ave hampered defense counsel in his function 

59 Id 

-	 of faithfully serving his client. Being contrary to the 
demands inherent in a fair trial, this restrictive clause 
renders the agreement null and void. 65 

the t k e  peaning of Holland is no easy mat
ter. 66 But notwithstanding the lack of clarity the 
opinion, Holland holds not that waiver of motions in pretri
al agreements is per se a violation Of public policy, but that 
the Hunter provision is invalid because it compromises the 
effectivenessand integrity of the trial process by attempting 
command control of judicial discretion. 67 In this sense, 
Holland is consistent with the court’s proper public policy 
concerns in the early cases. It is also significant that, faced 
with the opportunity to extend the Cummings dictum to 
preclude per qe any waijer of motions provision, as the 
Army Court of Military Review presumed to do in 
Elkinton, the court did not do so, but grounded its opin
ion ihstead on proper public policy concern for judicial 
autonomy-69 I 

(Xher Cases h V O l * g  w h x  of Demise Of 
the Chmings  Dictum 

Not since United States v. Holland has the Court of Mili
tary Appeals directly a caSe involving waiver of 
motions in a pretrial agreement. It has, however, been faced 
with numerous cases involving waiver of rights pursuant to 
a pretrial agreement which lead to the inescapable conclu
sion that the Cummings dictum that pretrial agreements 
should be limited to charges and sentence and should not 
involve waiver of fundamental rights is dead. A review of 
some of these cases sheds some light on how the Court of 
Military Appeals will likely handle waiver of motions pro
visions in the future. 

Pre-Holland Cases 

Prior to Holland, the Court of Military Appeals decided 
United States Y. Lallande’O and United States v. 

6oThirJ was the flaw in the Hunter provision that the Court of Military Appeals later condemned in Uhited States’v.Holland, 1 M.3.58,60, SO C.M.R. 461, 
46263 (C.M.A. 1975). 

Id. at 59, 50 C.M.R. at 461-62. 
Id. 
8 C.M.A. 504,25 C.M.R. 8 (1957). See SUPMnotes 27-32 and accompanying text. 

6( 1 M.J. at 59, 50 C.M.R. at 462. 
65 Id at 60, 50 C.M.R. at 462-63 (footnotes omitted). 
&What, for instance, did Judge Cook mean by “inclusion of indiscriminate conditions” in pretrial agreements? Id. at 59, 50 C.M.R at 462. Perbps he 
meant the Hunter provision was indiscriminate in the sense that it was used in every case without consideration of the ~ p e ~ i a lcircumstances in any given 
case. If 80, the opinion is reminiscent of the concern implied in Chief Judge Quinn’s dissent in Cummings. See supra notes 37-39 and accompanying text. Or 
perhaps he simply meant that the Hunter provision was indiscriminatebecause it failed to distinguish between motions the waiver of which was prohibited 
under the Cummings line of cases and those which may not be, or because it sought to control judicial discretion. 

Next, on the one hand, he said the provision might hamper defense counsel in serving the client, while on the other hand, he found the purpose of the 
provision “well-intentioned.” 1 M.J.at 60,50 C.M.R.at 462. Thus one is left to wonder what the opinion r d y  says about the waiver of waivable motions in 
general. It can be argued, of course,that a rule that prevents the defense counsel from waiving motions with dubious prospects for success to get B better 
deal for the client hampers counsel in “faithfully serving his client.” Id. 

Finally, Judge Cook arguably conflnes Cumrnings to i b  public policy concern for maintaining the effectiveness of the trial and appellate processes and yet 
he cites Judge Ferguson’s broad dictum in Cummings with apparent approval, leaving us to wonder how a provision not presenting the evil of t a m p i n g  
with judicial discretion, but directly and specifically waiving waivable motions, would be treated. 
671d.at 60, 50 C.M.R. at 462-63. 

f”4. 6849 C.M.R.at 254. 
@Butsee United States v. Elmore, 1 M.J. 262, 265 (C.M.A. 1976) (Ferguson S.J., dissenting) (interpreting Holland to preclude per w any provision which 
prevented presentation of a motion prior to plea). In Elmore, the court held that a provision in a pretrial agreement requiring entry of a guilty plea prior to 
presentation of evidence on the merits did not interfere with judicial discretion because such was the usual practice. Id at 263-64. 
”22 C.M.A. 170, 46 C.M.R. 170 (1973). 
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Schmeltz. In Lallande, the accused pled guilty to two 
specifications of wrongful possession of marijuana under a 
pretrial agreement calling for suspension of part of the sen
tence under specified terms of probation. The conditions 
required law-abiding conduct, no assMiation with known 
traffickers or users, and submission to search at any time 
without a wanant. The issue on a P P d  W a s  whether these 
terms Of probation, which involved waiver of the accused’s 
first and fourth amendment rights, were violative of public 
Policy. ” Judge Quinn, writing the opinion of the Court, re
turned to the theme he had raised in Cummings,73noting 
that the terms were offered by the accused “not in response 
to the government that they be accepted ‘or else.’ Nor [did] 
it appear that the accused obtained the conditions only at 
the price of surrendering a constitutional right that could 
affect his guilt or the legality of his sentence.” ’‘ Judge 
Quinn found the accused‘s consent to the terms “factual, 
not fictional,” and concluded that “the accused ought not 
be allowed now to retain the advantages of the pretrial offer 
but cast offits restraints.” 75 In holding the conditions con
sistent with public policy, Judge Quinn found them similar 
to those used in civilian practice and appropriate for use in 
courts-martial. 76 Judge Duncan, in dissent, reiterated the 
Cummings dictum as the holding of the court “that plea ar
rangements ‘should concern themselves with nothing more 
than bargaining on charges and sentence, not with ancillary 
conditions regarding waiver of fundamental rights.’ ”77 De
spite Judge Duncan’s protestation, Lallande holds that 
fundamental rights during probation may be waived in a 
pretrial agreement. 

Although Senior Judge Ferguson apparently found no con
a c t  between his holding in Schmeltz and his dictum in 
Cummings, Chief Judge Everett later pointed out that “as a 
practical matter; our wurt has removed the bite from its 
criticism of pretrial agreements that do not ‘concern them- 
selves only with bargaining on the charges and sentence’ by
upholding an agreement to elect trial by military judge 
alone because this provision originated with the accused.” 81 

I 

Post-HolIaild C a s e w f i e  InJuence of Chief Judge Everett. 

Several cases decided since Chief Judge Everett joined 
the Court of Military Appeals reflect a more favored treat
ment of pretrial agreements and foreshadow a more 
reasoned approach to waiver of motions in pretrial 
agreements.82 

In United States v. Duwson, 83 the Court of Military Ap-
Peals Stn~Ckdown a Provision in a Pretrial agreement that 
released the convening authority from his obligation to re
duce the sentence in the event the accused violated the 
UCMJ between the time of trial and action (a post-trial 
misconduct clause). 84 The court found the clause insuffi
ciently definite to be enforced primarily because it did not 
define the procedures to be used to invoke the provision. 
Judge Fletcher’s lead opinion reiterated in passing the 
court’s “longstanding position of refusing to encourage ex
pansive pretrial agreement[s]” and again cited the 
Cummings dictum. 86 He stated, however, that Holland and 
Cummings were concerned primarily with “pretrial agree

lnunited states Ap- ment provisions which entail waivers of constitutional orv. Schmeltz, 78 the’cdurtof ~ i l i ~ ~
codal rights otherwise not waived by a flilw Judgepeals was asked to decide whether waiver of trial by 

members in a pretrial agreement is contrary to public poli
cy, Senior Judge Ferguson, writing for the court, paid
homage to his dictum in Cummings, but said the court 
“need not decide the issue of public policy” because “there 
is not the slightest indication , . . that the accused‘s agree
ment or any of its terms originated with the convening 
authority or any agent of the government.”79 Finding the 
waiver a “freely conceived defense product” that “did not 
concern the waiver of a constitutional right or a fundamen
tal principle,” he found the waiver unobjectionable. 80 

7’ 1 M.J. 8, 50 C.M.R. 83 (C.M.A. 1975). 
7222C.M.A. at 172,46 C.M.R.at 172. 
73 See supra notes 37-39 and accompanying text. 
742Z C.M.A. at 173,46 C.M.R.at 173. 
75 Id .  

Cook, dissenting, found the post-trial misconduct clause F 

unobjectionable uhder the “CUmmhgS line Of Cases because 
. . . [it] does not render the final procedure a hollow-shell, 
nor does it involve a nonwaivable right.”” He Went Out Of 
his way to explain that Cummink3 s t ~ ~ kdown the speedy 
trial waiver “because the plea of guilty under military law 
does not waive such rights.”89 Chief Judge Everett filed a 
concumng opinion, agreeing that the post-trial misconduct 
provision was insufficiently definite to be enforced, but 
spelling out conditions under which such a provision might 

76 Id at 172-74,46 C.M.R.at 172-74. Judge Quinn’s analogy to civilian practice in the search for proper public policies should be applied in the waiver-of
motions area as well. See inIra notes 134-37 and accompanying text. 1 

n22 C.M.A. at 179, 46 C.M.R.at 179. 
’I81 M.J. 8, 50 C.M.R.83 (C.M.A. 1975). 
791d.at 11,  HI C.M.R. at 85. 
*Old. at 12, 50 C.M.R. at 86. 
81UnitedStates v. Schder, 12 M.J. 425,427 (C.M.A. 1982). 
82ChidJudge Everett has long held a generally favorable view of military plea bargaining. See, eg., Everett, supra note 12, bt 85.
*’10 M.J. 142 (C.M.A. 1981). 
841d.at 14546. 
85 Id. F 

861d.at 148. 
E71d.at 150. 
881d.at 152. 
89 Id. 
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be enforced. Although Pq
ular provision before it, the message in 
opinion and the +issent is at the court,was retreat
b from the broad di rnl’ngs md returning to 

of rights pro
the t ja l  and 

, 1 

t same year, Chief Judge,Everettauthored an opinion
in ,United StQta v. Mills91 approving a .complex “offer to 
stipulate” waiving the right to personal appearance of wit
neshes during a sentence rehearing in exchange for 
clemency Ftions by the convening authority.9z The case 
reflect4 a willingness by the court to approve mdre corn
plex pretrial agreements. Chief Judge Everett attached 
significmce, however, to the fact that “[ulnlike some cases 
where, although the offer . . .originates with the defense, it 
is shaped by well-establishedpolicies of a convening author
ity as to the pretrial agreements that he will accept, here 
the ‘offer to stipulate’ was clearly the product of the defense 
counsel’s ingenuity.”93 

Similarly, in United S t ~ t e ~sChQffer,94the court heldv. 
that waiver of investigation of the charges under Article 32, 

UCMj was permissible, at least if proposed by the ac

cusefl.95 Chief Judge Everett authored the opinion of the 

court in which he referred to the Curnrnings dictum and its 

demise.96 He concluded that “[s]ince in military practice

p r e t F  agreements typically originate with the accused and 

his counse~,the exception recognized in &hnel& for a Pre

trial agreement offered by the accused and to which he 

gives hh ‘factual’ consent undercuts generally O W  criticism 

of the complex plea bargain.” He noted with approval ci


f l  vilian systems that permitted an accused to preserve

motions notwithstanding a guilty plea upon agreement of 

the b h e s , 9 8  a p r d u r e  now available in the military as 
well.99 I . 

Chief Judge Everett also pointed out the danger “af over
reaching by the prosecutor, so that from the accudtd’s 
standpoint the agreement is only a contract of adhesion, 
whereby he yields valuable procedural rights solely because 

is so inferior.” loo He categorized 
these procedural rightskt0 three groups: those involving 
“defehses to being tried at all’’ (jurisdiction, speedy trial, 
and former jeopardy would apparently be included here); 
@ ’ olving !‘the accuracy of the fact
6;s nfrpntation m d  the p r m m

voIving neither >“theaccused‘s amenability to 
@!@ t h e - a m m y  of h e  fad hd ing  Pr-s-” He 
then concluded that adequate protections existed against 
“prosecutorial excesses in &e plea bargaining proass.” IO2 

As for waiver of *fits h *$first P U P ,  he noted the POW
er Of aPPGte courts to h d i d a t e  waivers Of defenses not 
hVOlVing factual guilt. ASto the waiver Of other rights, he 
found adequate Protection in the “careful Providence in
quiry” required in military law which “helps assure that 
Plea bargaining does not result in the c m k t i o n  of innocent 
penons,” and in “the Usual military practice requiring the 
proposal for a pretrial agreement to’originate with the BC
cused” which “helps curb undue pressure for an accused to 
‘cop a plea.’ ” lo) I 

Turning to the issue before the court, the chief judge
called attention to the similar civilian practice of waiving 
preliminary inquiry or grandjury indictment and noted the 
“obvious reasons why a military accused, with the advice of 
counsel, may wish to initiate waiver of an Article 32 inves
tigation.” 104 Here, where even the provision waiving the 
Article 32 investigation was proposed by the accused, Chief 
Judge Everett found no reason in public policy to preclude 
such a provision in a pretrial agreement, asserting that the 
cow’s‘‘paternalism n& not atend to that extreme.” IM 

Finally, in Unired Statu v. Mitchell, IO6 in response to 
Judge FktCher’s lead opinion referring restridvelY to Plea 
bargaining, citing H o h d  and Curnrnings, .chief Judge EV

. ett, in 4is concurring opinion, said: 

should note that the ca 
in the majority opinion 

ght of our more recent precedents on the same sub
1 ject. As long as the trial and appellate processes are 

at 157. Such provisions are now authorized by R.C.M.705(c)(2)(D) provided that a bearing under R.C.M.1109 be conducted prior to hoking the 
provision. 
91 12 M.J. 1 (C.M.A.1981). 
q2Zd.at 4. 
93 Id .  at 4 n.2. 

91 12 M.J. 425 (C.M.A.
1982). 
951dat 429-30. 
%See supm note 81 and accompanying text. 
97 12 M.J. at 427. 
981d.at 421-28. 
99SeeR.C.M.91O(a)(2) (authorizing a conditional plea of guilty). One might argue that because this procedure WBS adopted from civilian practice, w h m  
otherwise motions are EeneraUy waived in plea bargaining, unless state law provides otherwise (see McMann v. Richardson, 397 U.S.759, 766 (1970)). its 
adoption in the military supportsadoption also of the right to waive motions by agreement between the parties. If the parties can agree to permit litigation 
and preservation of a motion, they ought also to be permitted to agree to forego litigation of a motion. 
la, 12 UI. at 428. 
Io’ Id.  
IO2Id. 
‘O’Id at 428-29. 
lMZdat 429.’ 
lo5Id 
‘06 15 M.J.238 (C.M.A.1983) (striking down a provision in the convening authority’s referral offering to take unspecified clemency action if the case was 
completed within fifteen days, on the grounds that it was irregular and ambiguous and discouraged the careful preparation of the defense case). 
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, not rendered ineffective and their integrityh main- The court distinguished Holland on the groundTthatthe 
tained, some flexibility and imagination in the plea- provision there did not emanate from the mused, but was - bargaining process have been allowed by our Court. lW included in a government-produced form.112This distinc

tion misses the point of Holland. The fact that the HunterThese more recent‘decisionsby the court of Military Ap- provision condemned in Holland was included in a governpeals reflect a willingness by the court to approve pretrial 

agreements involving the’waiver of procedural rights. They ment-produced form does not necessarily mean that the 

have sohded the death knell for the Cummings dictum and waiver intended thereby did not emanate from the accused. 

the misbelief that either Cummings or Holland intended a The details of the negotiations in the case are not spread on 

per se rule against waiving motions in pretrial agreements. the record. More to the point, however, the court in Hol-

They mark a return to a substantive analysis of the public land did not consider the source of the provision 

policies governing the plea bargaining system and set the determinative. Judge Cook, in fact, said that such “indis

stage for reconsideration of the extent to which public poli- criminate conditions” are invalid “even when initiated or 

cy permits waiver of motions in pretrial agreements. concurred in by the accused.” l L 3  The evil in the Hunter 


provision condemned in Holland which was clearly nbt 

Recent Developments present in the provision in Jones was the attempted extraju


dicial infringement of judicial discretion regardless of the 

Now that the &urt of Military Appeals has set the stage source of that infringement. 114 


for reconsideration of when motions may be waived by pre

trial agreement, the actors have now begun to, take their The court in Jones, as with the Court of Military Appeals 

places. The Army (hur t  of filitary Review has addressed in United States v. Schafeer, was faced with a waiver provi

the issue in two recent cases and the matter has been ad- sion apparently suggested in fact by the defense. Thus, the 
dressed briefiy in the 1964 Manual. court does not address the validity of such a provision sug

gested by the government during negotiations initiated by
In United States v. Jones, the ‘kcused pled guilty to rob- the defense or required by the government in all cases. The 

bery,rape,and kidnapping pursuant to a pretrial agreemept misplaced, distinction from Holland drawn by the Jones 
which provided that “defense coilnsel will not make any court implies that, to be valid, the waiver provision must be 
motions contesting the legality of any search and seizure first suggested by the accused. Jn Schafer, however, Chief . . ., or [any] motions challenging any legality of any out- Judge Everett implied in dicta that adequate protection
of-court identifications.” IO8 The military judge conducted a against government overreaching is assured by requiring
searching inquiry into the provision, during which the de- that the proposal to plead guilty for a pretrial agreement
fense counsel assured the court that the idea of waiving originate with the accused and that the accused in fact con
these motions originated with the defense. On ameal.

~ sent to all the terms. l L 5  This does not require the initial
the appellant a r e i d  that the provision pas invalid under suggestion for any term, including waiver of rights or mo-
Holland. tions, to originate with the accused. 116 The Jones decision, 

Tbe A m y  Court of Military Review, in a unanimous de- nonetheless, stands for the proposition that at least when an 
cision, with then-Chief Judge Suter writing the opinion, accused, in an effort to obtain a greater concession from the 
held that Holland was not cpntrolling and the waiver of convening authority, offers to waive motions in a pretrial 

as not in violation of public agreement which will be waived anyway upon,entry of his 
ct ‘of the Court of Military Appeals’ plea of guilty, no public policy norm is offended. 

decisions since Holland, the court said: The other recent decision of the &my Court of Milit& 
With these precepts in mind, we find the pretrial agree- Review concerning waiver of motions i s  United States v. 
ment in this case does not impermissibly impact upon Corriere. 11’ Captain Michael J. Corriere pled guilty to nu
the effectiveness or integrity’of the trial or appellate merous offenses, including drug offenses, under a pretrial 
process and, thus, is not contrary to public policy. We agreement with no provision relating to motions. On ap
do not believe the justice system is impugned when an peal, he claimed that a sub rosa agreement existed between 
accused seeks concessions from a convening authority defense counsel and the staff judge advocate not ‘to raise 
by offering the inducement to waive motions concern- motions of discovery, admissibility df a pretrial stbtement, 
ing issues which would be waived in any case by the and unlawful command influence. lI8  Due to inadequate ev
acceptance of his guilty plea. idence in the record, the court returned the record of trial 

, 
IW Id. at 24W1 (citations omitted). 
1os20M.J. 853, 853 (A.C.M.R.),petition granted, 21 M.J. 389 (C.M.A. 1985). 
m Id at 854. 
‘lo Id. ! 

111 Id. at 855 (citations omitted). 
Id. at 854. I * 

113Holland,1 M.J. 58, 59, 50 C.M.R.461, 462 (C.M.A. 1975). 
I ”  

1 1 4  Id. at 60, 50 C.M.R. at 462-63. 
115Schaffer,12 M.J. at 427-29. 
‘16Accord United States v. Sharper, 17 M.J. 803, 806 (A.C.M.R. 1984) (stating “[wle do not believe that the identity of the party proposi 
pretrial agreement is determinative of its enforceability”); R.C.M.705(d) and analysis. See infra notes 137-40 and accompanying text. 
11’20 M.J. 905 (A.C.M.R. 1985). 

-


,--

P 

Id. at 907-08. 
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for a post-trial hearing on the issues surrounding the al
leged sub rosa agreement. 

In its ’opinion,”hodever, the’Corriere 
Curnrnings line of ‘cases for the propositi0 

“to wive  uzzdefeme motions 4s against public Policyi/? mat 
and is void.’: ‘20 It then asserted that the unlawful com
mand influence motion and the motion concerning the 
admissibnitYlofthe Pi t f id  were Of such ‘‘vital 
importance” as to prqclude their “resolution in plea bar
gain.”’2’ Sy’imptication, the court found the waiver of a 
distovery motion unobjectionable. Because the court did 
not address these issues on the merits due to the inadequacy 
of the record, no explanation was profiered as to why it 

violate public to waive these motions. 122 a 
result of this opinion, different panels of the ~ r m ycourt of 
Military Review have expressed opposing views as to 
whether a motion to suppress a pretrial statement is waiv
able by pretrial agreement. 

Both Jones and Com’ere were .tried prior to the dective 
date Of the 1984 hfanwd and neither dhussed the possible 

Of its PrOViSiOnS Upon Waiver Of motions in Pretrial 
aP-ents. R*C*M.705(c) Prohibits term ina Pretrial 
agreement if “the accused did not freely and voluntarily 
agree to it.” IP This assures that the accused know of all 
the in the Pretrial agreement and in fact 
to them, avoiding problems such as occurred in United 
Scures v. Troglin. The rule also prohibits enforcement of 
any term which “deprives the accused of the right to coun
sel; the right to due process; the right to challenge the 
jurisdiction of the court-martial; the right to speedy trial;
the right to complete sentencing Proceedings; [and] the 
complete and effective exercise of post-trial and appellatep rights.”IZsThis rule largely adopts existing case law, and 
“is intended to ensure that certain fundamental rights of 
the accused cannot be baigained away while permitting the 
=used substantial latitude to enter into terms or mndi
tions as long as the accused does so freely and 
v o l u n ~ y . ~ ~ 1 2 6nedrafters considered these restrictions 
on pretrial agreements necessary cause to give up these 
matters would leave no substantial means to judicially en
sure that the accused’s plea was provident, that the accused 
entered the pretrial agreement voluntarily, and that the sen
tencing proceedings met acceptable standards.”127To the 

‘‘’Id at 908-09. 

IzOId. at 907 (emphasis added). 


extent that any waiver of motions provision might be con
strued to deprive the accused of any of these rights, it is 
now clearly prohibited. 

But R.C.M.’705(c) did not prohibit waiver of motions in 
pretrial agreement! except to the extent that the above
fiskd rights are waived. nediscussion f o l l 0 h g  R c . ~ .  
705(c)(l)(B) recognizes that “[a] pretrial agreement provi
sion which prohibits the accused from making certain 
motions may be improper.” The drafters stated that “[tlhe 
rule is not intended to codify Hollund to the extent that 
H o h d  mY Prevent the accused from giving up the right
to make motions before Thus the drafters 
have left the d h a t e  resolution Of which motions may be 
waived by pretrial ag~eementto the courts-

Finally, R.C.M. 705(d) does not require that every term 
in the pretrial agreement originate with the accused; it is 
sficient that the accused initiate the offer to plead guilty 
and negotiations to ob& a pretrial agreemat. 129 nerd
ter, either party to the negotiations may propose terms for 
the agreement, &-use, in the drafters’ opinion, “[i]t is of 
no legal consequence whether the accused’s counsel or 

else conceived the idea for a 8s 
long as the accused, after thorough consultation with quati
fied counsel, can freely choose to submit a proposed 
agreement and what it will contain,,,lw 

The Unanswered Questions 

The occasion for the court of ~ i l i t a r y~ p p e a l sto recon
si&r the extent to which motions may be waived in pretrial 
agreements in fight of recent developments in military law 
has not yet presented itself. Given the new composition of 
the court, predictions about how it may ultimately resolve 
this h u e  Me speculative. Nonetheless, we may expect Chief 
Judge Everett to have substantial influence on the develop
ment Of the law h this area. From his prior decisions, it 
appears likely that he d l  not invalidate waiver-of-motions 
PrOViSiOnS per se, but will approve them “[ab long as the 
trial and appellate processes are not rendered ineffective 
and their integrity is If presented with the 
waiver of motions provision upheld by the h y Court of 

f ‘ , 

Id. at 908. As to the pretrial statement motion, the court cited Jones as contrary p d e n t  without comment. 
lnAs to the unlawful command ineuence motion, the court cited United States v. Alexander, 19 M.J.614 (A.C.M.R. 1984) (hding error in the military 

judge not permitting the accused to present evidence on unlawful command ia8uence) atid United States f.T d e ,  18 M.J. 646 (A.C.M.R 1984) (en banc), 
petition granted, 20 M.J. 131 (C.M.A. 198S), (vacating the sentence in a guilty plea wse due to unlawful command influencein discoutagingfavorable testi
mony on sentencing, raised for the first time on appeal), and concluded that an agreement to waive such a motion was “akin to those condemned by the” 
Cummings line of cases. 20 M.J. at 908. The conclusion of the court is well founded. A pretrial agreement not to raise an issue such as existed in Treakle 
would dearly affect the integrity and the eEcctiveneSs of the trial process and would be condemned by the Court of Military Appeals. Because unlawful 
command ineuencc can infect the trial process at almost every stage and cuts to the heart of the integrity of the military justice system, a per ae rule against 
waiver of such motions in pretrial agreements appears to be a necessary principle in military law. certain to be adopted by the courts. 

R.C.M. 705(c)(l)(A). 
Iu21 C.M.A. 183, 44 C.M.R. 237 (1972). 

R.C.M. 705(c)(l)@). 
IZ6R.C.M.705(c) analysis. 

R.C.M.705(c) analysis. 
R.C.M. 70S(d)(1), (2). and analysis. 

IMR.C.M. 705(d) analysis. 
”‘United States v. Mitchell, IS  M.J.238,24041 (C.M.A. 1983) (Everett, C.J.,concurring). 
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Military‘Review in Jones, for example, he would &o most 
likely find it unobjectionable.132 

It is less clear, however, what importance urt of 
Military Appeals may attach to who proposes 6 specific
waiver of motions term,and,-if it finds that such terms may 
be proposed by the government, whether a requirement for 
the waiver of certain motions in all cases or in types
of cases would be permissible. In resolving these issues, the 
court should look to the civilian practice to the extent that 

not inconsistent with .military due process. The military 
pted plea bargaining from the civilian practice, and the 

military courts have looked to that practice in the past in 
aetermining the public policies,controlling plea bargaining. 
In addition, the foundation of public bolicy lies in the Con
stitution as interpreted by the Supreme Court, which how 
has the power of direct supervision oE military justice. 

In reviewing civilian law on these issues, it is important 
to note that the Supreme Court has found no denial of due 

. process in state plea bargaining systems where offers are ini
tiated by the prosecutor and the accused routinely waives 

, potions, including suppression motions for constitutional 
violations, so long as the defendant has the advice of com
petent counsel and acts voluntarily. 134 Thus it does not per 
se offend constitutional norms to require an accused to 
waive motions incident to a pretrial agreement.13s Sb&lar
ly, pretrial agreements are not constitutionally h6.m soIely
because they involve the waiver of fundamental rights. 

The Supreme Court has also held that an accused has no 
constitutional right to a plea bargain. 137 Thus, either the 
conlrening authority or the accused may refuse to bargain at 
any time and go to trial. Accordingly, pretrial agree
meets are not properly criticized as “contracts, of 
adhesion,” even if terms are demanded by the convening 
authority, for the accused at all times retains the constitu
tionally adequate option of a full trial on the merits with all 

I 

132 C$ United States v. SchaEer, 12 M.J. 425 (C.M.A. 1982). 

133 UCMJ art. 67@). 

134See,eg., McMann v. Fti n, 397 US. 759,766-71 (1970). 


‘ofhis or her rights assured.iAccordingly, it is of no import 
which party proposes or in fact demands-atub in a pretri

p 

‘Cour;t of Military 

motions which ‘are waived In  
and of other waivd6le matters 
705(c),.‘regardlessof who prop 
the effectiveness and integrity 
processes are not compromised. 

reflected in the broad Cum

waiver of fundamental rights, 
unsettled in this area,‘defense counsel should sfeel free to 
propose and the government unrestrained ‘to accept the 
waiver by pretrial agreement of motions that will be waived 
by a plea of guilty, and of most other dahable matters3he 
government ought to be able to rely on the 1 1984 Mai~ual 
provisions and suggest waiver provisions opedy. The xov
ernment, however, is well advised to avoid the appkarance 
of overreaching by fixed policies requiring waiver of certain 
motions in all cases, given the military courts’repeated con
cern with such bolicies. Waiver of motions provisions 
should be drafted with particularity to identify the motions 
or defenses waived, rather than in broad terms that may be 
interpreted to reach motions or rights that may not be 

, waived. The government should refuse to accept any offer /c 

to waive matters prohibited In R.C.M.705(c) or matters 
going to the effectivenbs or integrity of the military justice 
syatem: 

. .  

13’ Id. Nor is it an exercise of unlawfbl cOrnmahd influence to do so. The dec not &=t the constitutionaladequacy or 
trial itself, nor does it present the risk of the appearance of evil h the civiliancommunity (see United States v. Cruz, 20 M.J. 873, 
1985)) as the practice is common there. See White, A Proposaf for Refom of the Plea Bargaining Process, 119 U.Pa. 
Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 U. Chi. L. Rev. 665, 74849 (1970) (suggesting that,m 

1 3 6 P ~ p l ev. Esajem, 35$.Y. 2d 463, 363 N.Y.S.2d 931,’934m.Y, 1974). it,bthe praiver
accused gives up certain constitutional,due process rights or defenses, which cost the government time, money and reso 
in the judgment of defense counsel and the accused, present insuflicient promise of success, in exchange for a better 6naI result in the trial. The Supreme
Court has never attempted to distinguish,for the purposes of plea bargaining, the importance of the right to present certain notions at t r i a l  from the substan
tial rights at trial of confrontation,presumption of innocence, privilege against self-incrimination, and trial of the facts before a jury, all of which are waived 
by a plea of guilty. Any distinction attempted in military law is not founded 011 sound reasoning. To preclude the waiver of 
implied offer to waive them by delivering a “quick, clean case” or a “45 page record,” and such offers escape the light of ju 
137 Weatherford v. Bursey, 429 U.S. 545, 560-61 (1977). F 

R.C.M.
705(d) analysis. 
ls9See United States v. SchaEer, 12 M.J. 425, 428 (C.M.A. 1982). 
140Torequire the accused to propose the terms leads unavoi 
141 See RC.M. 91O(i) and analysis. 
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Declaratory Judgment Jurisdiction.of ,theUnited States Claims Co 

n 
Contmct Appeals Division, United States Army Leg41 Services Agency 

- 6 

‘ 1 

Introduction 

Within the past decade, two acts passed by Congress 
have had a profound effect upon the resolution of-dispptes 
that occur during the administration of government con
tracts. The Contract Disputes Act of 1978 (CDA) I crated 
a statutory basis for the boards of contract appeals already 
functioning within many federal agencies. The Federal 
Courts Improvement Act of 1982 (FCIA)Z established a 
specialized appellate f o m ,  The United States Court of 

a l ~~ ~for the~Federal Circuit (CDC), to resolve issues 
peculiar government contracts, customs, and *patents. 
me~~ualsocreated a new trial level meUnited 
states ClaimsCourt, and bestowed upon it jurisdiction to 
adjudicate both Preaward and postmawardgovernment con
tract litigation. Both the boards of contract appeals and the 
United States Claims court are fonuns of limited jurisdic

and are not empowered to award the full panoply Of 
generally availab1ein a Federal district court* The de

claratory judgment) is one form of remedy that’has 
generated much controversy. At issue is the authority of the 
Claims Court and the boards of contract appeals to award a 
declaratory judgment in a contract where no monetary re
lief is sought. Contract judge advocates need to know that 
in non-monetary contract disputes,‘the issue has been re
solved at the Claims Court, but remains unsettled before 
agency boards.With regard to the latter forum, a final reso
lution of the matter by the CAFC may be anticipated and 
the outcome predicted. This article will initially examine 
the statutory basis of the United States Claims Court and 
judicial decisions interpreting its authority to issue declara
tory judgments. A n  evaluation of the jurisdictional 
connection between the Claims Court and the boards of 
contract appeals will be fdlowed by a discussion and andy
sis of the conflicting decisions emerging from the various 
agency boards concerning their power to award a declarato
ry judgment in a contract dispute where no monetary relief 
is involved. 

ction and Authority of the United States 
’ claimscourt 

Congress, through the Tucker A c c  gave the former Unit
ed States Court of Claims (precursor to the United States 
Claims Court) jurisdiction “any claim against the 
United states founded UPOn s or implied contract 

tates, or for vquidated damages in cases 
rt.’’5 The court of Claims had general 

jurisdiction to Brant monetary relief as well as limited ancil
lary equitable jurisdiction. The court could resort to 
quitable doctrines, such as m u t i n g ,  refomation, and 
rescission, only when collateral to granting a monetary 
judgme ader the Tucker Act, the Court of Claims 

adjudicate claims founded “solely upon sub
stantive mmiderationsYY 6 nor grant nomonetary
relief such as rin injunction or a deckratory judgment,,
The Court of vsclearly rhgnized the limitations on 
its jurisdiction prior to the CDA and FCIA when it decided 
Austin v. United States’ in 1975. In Austin, the court 

It is of course a cardinal principle of our jurisprudence 
that the only suits of which we have jurisdiction under 
28 JJSC. # 1491 (Supp. I11 1973) (our general juris
dictional statute) are those in which the plaintilf seeks 
and can seek a money judgment. We may not give any 
relief unless the plaintiff has paid money over to the 
Government, directly or in effect, and seeks return of 
all or part of that sum; . . . [or he alleges] that the‘ padicular provision of law relied upon grants the 
claimant, expressly or by implication, a right to be 
paid a ceitain sum.9 

Citing the united states Supreme Court decision in United 
States v. King. 10 the Austin court further concluded that it 
had no authority to enter a declaratory judgment or grant 
aknat ive  nonmonetary relief unless it was tied and subor
dinate to a monetary award In King, the Court of Claims 
had attempted to assert that it had jurisdiction under the 

*This article was originally submitted as a research paper in partial satisfaction of the requirementsof the 34th Judge Advocate 05-r  Graduate Course. 
‘41 U.S.C. $8 601-613 (1982). 
Pub. L:No. 97-164,96 Stat.25 (cudified in vpious sections of 28 U.S.C.). 
A declaratory judgment is a “remedy for the determination of a justiciable controversy where the plaintiff [or defendant] is’indoubt as to his legal rights.” 

Black% Law Dictionary 368 (5th ed. 1979). For example, if B contractor is required to develop technicaldata as part of a Contract, a question may arise over 
ownership of the data because the contract is unclear. The government may want to release the data to third parties; the contractor claims that it owns the 
data.A monetary claim after the data is,released may be an inadequate remedy for the contractor. Thus, the contractor may wish to seek a declaratory 
judgment to determine ownership prior to release. 
4This article concludes that agency boards lack the authority to mta declaratory judgment in nonmonetary disputes. For,an opposingview, ~ e eKosarin, 
Nonrnoneiury Contract Interpretatfan at rhe Boards of Contract Appeals. The Army Lawyer, Sept. 1985, at 11. 
’28 U.S.C. 85 1491-1507 (1976) (amended 1982). 
6AETNA Casualty and Surety Company v. United States, 655 F.Zd 1047, 1060 (Ct. c1. 1981). 
’Berdick v. United States,612 F.2d 533, 536 (Ct. c1.1979). 
‘206 Ct. c1.719, cert. denied, 423 US. 911 (1975). 
91d at 12-23. 

“395 U.S.1 (1969). 
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to suit and that such a waiver cannot be implied but must 
be unequivocally expressed.”l* The fact that there was no 
clear indication that Congress intended to exclude the 
Court of Claims from the scope’of the Declaratory Judg
ment Act was not determinative. The Supreme court was 

.	unwilling to assume that the Court of Claims had been giv
en authority to issue declaratory judgments, and instead 
ruled that an express grant of jurisdicfion from Congress 
would be required. Thus, prior to the enactment of the 
CDA, it is clear that the Court of Claims lacked .authority 
to issue declaratoryjudgments. 

CWTess passed the amtract Disputes Act in 78’ A 
sipificantp u p s e  Of the Act wasto generally divest feder
al district courts of jurisdiction over government contract 
disputes and to concentrate that’authority in contracting of
fice% agency boards Of contract app=h and the United 
States Claims Court. l 3  The enactment of the CDA did not 
grant any new equitable authority to the Court of Claims,
however. During hearings in both the House of Representa
tives (House) and the Senate, much debate centered on 
whether the Court of Claims should have declaratory judg
ment authority. Earlier versions of the CDA in both hduses 
of congress provided for the court of Claims to ha% au
thority to grant declaratory judgments. Provisions 
concerning declaratory judgment and injunctive relief were 
eliminated from the Act as finally approved. A Housd Re
port on the proposed CDA of 1978 stated: 

As introduced, section lO(e) of the bill H.R. 11002 
would have granted the Court of Claims jurisdiction to 
grant injunctive relief in the exercise of its jurisdiction 
over claims founded upon express or implied contracts 
with the United States. The committee amendment 
eliminates this provision. This provision was strongly 
opposed by the’Department of Justice which pointed 
out that this would modify the historic jurisdiction of 
the Court over monetary claims againsf the United 
States. Judge Davis in his comments on the bill also 
opposed this provision noting that with such a provi
sion in the law, the Court would be asked to intervene 
in ongoing procurement disputes long before a money 
claim had matured. l4 

Correspondingly in the Senate, Senator Robert C. Byrd, 
when introducing an amendment to the Senate version of 
the CDA (later enacted as the CDA of 1978), asserted: 

I I  28 U.S.C.5 2201 (1982). I 8 

”King, 395 US.at 4. 

Declaratory Judgment Act I I  to issue a declaratory judg- Section 14(k) of the reported S.3178 has been eliminat
ment in an action seeking relief beyond money’damages.In ed from the Act. This section‘would have given the 
reversing the lower court’s quest for expanded jurisdiction, Court of Claims jurisdiction under the Declaratory 
the Supreme Court ruled that the Court of Claims’s author- Judgment Act. The elimination of this provision ad
ity to grant relief depended “wholly upon the extent td . dresqes concerns expressed by the Justice Department, 
which the United States has waived its sovereign immunity 1 , the Department Of’ Defense and the Armed Services 

Committee that allowed (sic) the Court of Claims de
claratory judgment authority would undermine the 
disputes resolving process by permitting, in some cases, 
access to the Court before presentation of a claim to 

. ’ the contracting officer. The subject of quity relief was 
never addressed by the Procurement Commission and 

E I do not that s-3178 is the correct forum for 
making this change in the jurisdiction of the Court of 
Claims. 
Tbe fact that the CDA, as enacted, did not expressly 

convey to the Court of Claims &y authority to issue d e c k 
atory judgments is of consequence to agency boards of 
contract appeals, The Act provided these boards with the 
authority to grant any relief that was available to a litigant
in the court of claims. 16 The CDA did not give declarato
ry judgment authority to either the Court of Claims or to 
the agency boar& through exercise of the flow-downjuris
dictional provision,The Court of claimscontinued to 
disclaim declaratory judgment jurisdiction after the CDA’s 

.. enactment. For example, in s c ~carp. ,,. united States 17 it 
stated, “defendant seeks a declaratory judgment which is 
not within the jurisdiction of the court in this cas.” 18 That 
the CDA did not expad the court of claims jurisdiction 
to award a declaratory judgment appears to be evident to 
all but select agency boards of contract appeals. In a foot
note in MqDonnelZ Douglas Corp.,l9 the Armed Services 
Board of Contract Appegls (ASBCA) noted that the CDA 
added a sentence to the Tucker Act that stated: “The Court 
of Claims shall have jurisdiction to render judgment upon 
any claim by or against, or dispute with, a contractor ark
ing under the Contract Disputes Act of 1978.”20 This 
footnote implies the board’s astonishment as to why the 
Court of Claims has not ignored unambiguous legislative 
history to the contrary and derived by assumption an ex
pansion of its equitable authority. 

When the FCIA of 1982 went into effect on October 1, 
1982, the newly created United States Claims Court, in ad
dition to assuming the trial-level jurisdiction formerly 
exercised by the Court of Claims, received augmented pow
er to grant declaratory judgments and give other equitable
relief in contract actions prior to award. Earlier versions of 
both Senate and House bills would have given the Claims 
Court jurisdiction to grant equitable relief in dl cases, not 

t in those involving a claim brought before the contract 
s awarded. This proposed unlimited expansion of author
was scaled down by Congress in response to strenuous 

-


P 

/I 

l3McDonnell Douglas Corporation v. United States, 754 F.2d ,370 (Fed.Cir. 1985). 

“H.R. Rep. No. 1556, 95th Congress, 2d Sess. 29 (1978). 

l 5  124 Cong. Rec. 36,267 (1978). 


, v 

1641 U.S.C.8 607(d) (1982). 

l7 595 F.2d 595 (Ct. Cl. 1979). 

18idat 599. 

19ASBCANo. 26747, 83-1 BCA (CCH) para. 16,377. 

“ i d .  at 81,427 n.8. 
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objections raised by the Justice Department. The Justice 
Department, in a letter to the House Judiciary Committee, 
objected that: 

m h e  bill would vastly broaden the equitable power of 
the Article I Claims Court judges by authorizing them 
to enter declaratoryjudgments and grant injunctive re
lief. In our view, this vast expansion of power would 
drastically alter the nature of the Government’s waiver 
of sovereign immunity and could lead to serious and 
untoward disruptions in the award gnd administration 
of Government contracts.2’ 

The letter continued with a reference to a statement previ
ously made by former Deputy Assistant Attorney General 
Irving JaEe before the Judiciary Committee’s Subcommittee 
on’Administrative Law and Governmental Relations in 
1977: 

f i e  Court of Claims should remain, as it was intended 
to be, the special tribunal where monetary claims can 
be resolved, divorced from the pressures generated by
xtraordinary proceedings to restrain or compel as

ts of contract administration. Congress has, wisely, 
created the Court of Claims for this specialized task 
and no grounds exist to change it into another District 
Court.22 

In recognition of these concerns, Congress limited the 
area within which the Claims Court could exercise equita
blelpowers. The FCIA permitted judicial interference d d  
issuance of a declaratoryjudgment by the Claims Court on
ly at the pre-award stage of the contracting process and 
avoided equitable intrusion in the administration of 
awarded contracts. Congress’ partial rejection of the admin
istration’s position in this matter was based upon 
recognition by legislators of the need to have a single forum 
‘empowered to grant both equitable relief and monetary 

, damages when resolving pre-award issues. On the floor of 
the Senate, Senator Robert Dole, the manager of the bill, 
explained the justification for the expansion of the court’s 
equitablejurisdiction: 

The fact that the Court of Claims lacks the authority 
to grant injunctive or declaratory relief to parties,that 
seek its assistance has also been a major problem for 
litigants in Government contract cases, and has been 
decried by many practitioners as a glaring defect in its 
structure. . . , [Slection 133 gives the new Claims 
Court the power to grant declaratory judgments and 
give equitable relief in controversies within its jurisdic
tion. This provision will for the first time give the 
court specializing in certain claims against the Federal 
Government the ability to grant litigants complete re
lief. The committee concluded that this provision will 

avoid the costly duplication in litigation presently
required when a citizen seeks both damages and equi
table relief against the Government.0 

The Claims Court’s augmented power was, nonetheless, 
constrained, in the 6nal version of the statute, to the pre 
award stage. As a further precautionary measure, the Sen
ate Report indicated that “[tlhe committee expects that the 
court’willutilize the (equitable relief) authority . . .only in 
circumstanceswhere the contract, ifawarded, would be the 
result of arbitrary or capricious action by the contracting 
oflicials, to deny qualified h s the opportunity to compete
fairly for the procurement award.”” 

In United Stares v. John’ C. Grimberg G J . , ~ ~the United 
States Court of Appeals for the Federal & h i t  had occa
sion to resdve the h u e  okwhether the Claims Court could 
exercise its new equitable power at any stage of the con
tract. The court af�irmedthe Claims Court decision holding 
that the equitable power of the Claims Court could be in
voked only by fling a claim with the court be#orea contract 
was awarded. The appellate court atated that “the words of 
the statute FCIA] make no grant of equitable powers to 
the Claims Court in relation to post-award cases.”26The 
appellate court subsequently noted that “The court [Claims 
Court], obviously could not enjoin the award of contracts 
already awarded. Nor would a declaratory judgment be ap
propriate after award.”” For the purpose of determining
the jurisdiction of the Claims Court to grant equitable re
liec the court gave major weight to the legislative history of 
the FCIA. This is significant to agency boards of contract 
appeals as the legislative history of the FCIA indicates that 
because the Claims Court is granted exclusive jurisdiction 
concerning pre-award declaratory relief, comparable au
thority pursuant to section 607(d) of the CDA would not 
flow down to agency boards. 28 

Scope of Jurisdiction and Authority of Agency Boards of 
Contract Appeals 

Boards of contract appeals are not courts, do not possess 
unlimited jurisdiction, and do not have the broad, diverse 
relief authority normally authorized federal courts.29 Al
though a ’board’s authority to award a declaratory 
judpent  in a contract dispute where no monetary relief is 
involved is at issue, there is little doubt that when money 
damages are requested boards can interpret contract terms 
and, as an ancillary matter, grant relief that includes a rem
edy tantamount to a declaratory judgment. Prior to the 
enactment of the CDA, agency boards infrequently decided 
cases that required the interpretation of contract terms 
where no monetary relief was sought. Board rulings in such 
cases are inconsistent among agencies and, in at least one 
instance, contradictory within a particular board itself. 

r. 

21Court of Appealsfor the Federal Circuit 1981, Hearings on H.R 2405 Before the Subcomm on Courts, Civil Liberties, and the Administration of Justice of 
the House Comm on the Judiciary, 97th Cong., 1st S a .  212 (1981) (letter fkom Acting Assistant Attorney General Michael W. bolan to CommitteeChat
man Peter W.Rodino). 
22 Id. 
23 127 Cong. Rec.S14.692-94 @ec. 8, 1981). See a h  S. Rep.No. 275,97th Cong., 1st Sess. 22 (1981). 1 


“S. Rep.No. 275, 97th Cong., 1st Sess. 23 (1981). 

25702F.2d 1362 (Fed. Cir. 1983). 

%Id. at 1368. 

” I d .  at 1372. 

“S. Rep.No. 275, 97th Cong., 1st Sess.23 (1981). 

’’Kosarin, supra note 4, at 11 .  


NOVEMBER 1986 THE ARMY LAWYER DA PAM 27-50-167 23 



There are several instances’in which, prior to the CDA, 
the ASBCA determined the respective rights of the parties 
under a contract even though no monetary relief was re
quested. In Airesearch Manufacturing Company, 3O the 
ASBCA held that it had the power to resolve a question 
whether the contractor had complied with the applicable 
cost accounting standards even though no monetary relief 
was demanded. Similarly, in Windward Moving and Stor
age, 31 the ASBCA ruled that, although the case involved a 
request for nonmonetary relief, it could decide whether a 
moving contractor was entitled to award of poundage in ex
cess of its stated capacity. In Windward, the board 
acknowledged that although it could not grant contract ref
ormation (the only relief requested), it could interpret the 
contract as written so as to guide the contracting officer in 
the administration of the contract. The ASBCA, however, 
has not always been consistent when resolving disputes in
volving only nonmonetary relief. In Alliunce Properties, 
Inc., 32 the ASBCA dismissed a contractor’s claim pertain
ing to his desire to receive one-twelfth of the contract price 
per month. At the time of the ASBCA’s ruling, all required 
work had been completed and the contract price had been 
paid in full,although not in monthly increments. Alliance, 
nonetheless, sought a resolution on the matter in order to 
preclude an occurrence in future contracts. When dis
missing the contractor’s appeal, the board stated, “But the 
Charter and Rules of this Board do not contemplate the en
try of what would amount to declaratoryjudgments.” 33 

In Historical Services, Inc., 34 the Department of Trans
portation Contract Board @OT in =Other 
Pre-CDA case, held that “As a general d e ,  contract ap
pealsboards lack jurisdiction to grant various kinds of relief 
Of an nature*”’5The stated ’nequi’*

that agency boards lacked jurisdiction to a bid 
mistake, rescind a contract, reform a contract, issue an or
der of mandamus, or resolve allegations of fraud. When 
applying these limitations, the board stated: 

[I# is clear that the relief sought by the parties lies be
yond the jurisdiction of this Board. The issue in this 
case calls for an interpretation of the terms of the con
tract to ascertain the express and implied rights and 
obligations of the parties. While issues such as these 
are commonly decided by contract appeals boards, 
they are always presented in the context of a claim for 
monetary relief, The claim here, however, calls for 
something much different from monetary relief.36 

The appeal was consequently dismissed as the remedies 
sought were’held to be beyond the scope of the board’s 
jurisdiction. 

Although the CDA of 1978 provided a statutory basis for 
agency boards, the Act did not give the boards declaratory
judgment authority in nonmonetary cases. Section 8(d) of 
the CDA expressly authorized agency boards to grant any
relief available in the Court of Claim. As previously dis
cussed, the Court of Claims neither possessed jurisdiction 
to issue declaratoryjudgments prior to 1978, nor did it re
ceive such authority pursuant to the CDA. The agency 
boards did not inherit jurisdiction that the Court of Claims 
did not itself possess. 

The ASBCA has not conceded that the CDA failed to 
bestow declaratory judgment authority upon the Court of 
Claims and through the flow-down provision to the agency 
boards. In its McDonnell Douglas decision, the ASBCA 
stated it derived its authority to award such relief from the 
CDA, contracts, and its charter. 37 Additionally, the 
ASBCA in McDonnell Douglas interpreted the legislative 
history of the CDA as supporting its view that Section 8(d) 
of the Act was meant to supplement the boards’ jurisdiction 
to act in “those situations where there is inadequate author
ity on the part of the contracting officer to fully resolve 
disputes.”38 The ASBCA rejected the government’s conten
tion in McDonnell Douglas that it was subject to the same 
jurisdictional limitations as the Court of Claims. The board 
further stated that the CDA “was not intended to diminish 
or curtail the board’s authority to determine the respective 
rights of the parties,,,39 as in a decktory judpent, when no monetary was sought. The ASBCASs was 

aby the ~ ~services~ Board~of antract l 
peals (GSBCA) in GT Warehousing co. 40 In G~ 
Warehousing Co., the GSBCA stated that prior to the 
CDA; agency boards decided disputes even though no moq
ey would change hands and that it saw no reason why it 
could not continue to do so under the Act.41 

The broad jurisdictional view espoused by the ASBCA 
and the GSBCA after the CDA’s passage was not accepted 
by the Engineering Board of Contract Appeals (ENG 
BCA). In Guy F. Atkinson Company,42 the ENG BCA stat
ed “for a board to undertake to render a contract 
interpretation not linked to a monetary claim would be to 
assume a jurisdiction which Congress has intentionally 
withheld from the Claims Court and from boards of con
tract appeals.”43In a footnote, the board recognized that 
the CDA was “designed in part to eliminate disparities in 

)OASBCA No. 20998, 76-2 B.C.A. (CCH) para. 12,150, afd on reconsidemtion,77-1 B.CA.  (CCH) para. 12,546. 

31 ASBCA No. 15056,7&2 B.C.A. (CCH) para 8,537. 

32 ASBCA No. 10471, 65-2 B.C.A. (CCH) para. 5,210. 

33 Id. at 24,413. 

”DOT CAB No. 71-8.71-1 B.C.A. (CCH) para. 8,903. 

- 1 


3’Id. at 41,372. i~ 


361d.at 41,372. 

)’83-1 B.C.A. (CCH) at 81,422.See Kosarin, supra note 4, at 15. I & 


”83-1 B.C.A. (CCH) at 81,422. 

39 I d .  
40GSBCA No. 6860, 84-1 B.C.A. (CCH) para. 17,006. 

“Id. at 84,701. 

42ENG BCA NO.4785, 83-1 B.C.A. (CCH)para. 16,406. 

431d.at 81,594. 
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jurisdiction between the Court of Claims and the agency 
boards.””’ A statement by Senator Byrd contained within 
the legislative history referenced by the ASBCA in 
McDonnell Douglas strengthens the engineer board’s view 
that under the CDA and prior to 1982 the boards and 
Cburt of Claims were to aexercise concurrent jurisdiction.
When commenting on Section 8(d) of the Act, Senator 
Byrd asserted, “Agency Boards will now have the same au
thority as the Court of Claims would have on contract 
cases.” 4’ 

As previously discussed, with the passage of the FCIA of 
1982,28 U.S.C. Q 1491 was revised to give the new Claims 
Court exclusive jurisdiction to grant equitable and ex
traordinary relief on any contract claim brought before 
award. The legislative history of the FCIA clearly indicates 
that agency boards would not possess comparable authori
ty. The Senate stated, “Since the court is granted 
jurisdiction in this mea, boards of contract appeals would 
not possess comparable authority pursuant to the last sen
tence of section 8(d) of the Contract Disputes
Similarly, the House stated, “This enlarged authority (de
claratory and injunctive powers) is exclusive of the Board 
of Contract Appeals and not to the exclusion of the district 
courts.”47 In Grimberg, the United States Court of Appeals 
for the Federal Circuit acknowledged this legislative history 
when it stated, “The Senate and House Reports are consist
ent in their indication that the grant in Q 1491(a)(3) is 
exclusive only of contract boards, and that District Courts 
retain whatever equitable jurisdiction they had in contract 
cases under Scanwell Laboratories, Inc. v. S h ~ f l e r . ” ~ ~In ad
dition, the dissent in Grimberg viewed the majority opinion 
as construing the word “exclusive” as meaning “that 
boards of contract appeals are excluded from granting de
claratory and injunctive relief.” 49 Congress’ intent, as 
manifested in the FCIA, was to restrict the limited declara
tory judgment jurisdiction it bestowed upon the Claims 
Court to the exclusion of agency boards. Any agency board 
ruling to the contrary ignores an unequivocal legislative his
tory and a consistent judicial interpretation by an appellate 
court. 

Post-CDA and FCIA Agency Boards of Contract Appeals
Cases 

The preceding discussion examined the statutoryjurisdic
tional basis of the Claims Court and agency boards. An 
analysis of recent board decisions indicates that there re
mains a division of opinion among the various agency 
boards of contract appeals regarding their authority to issue 
a declaratory judgment in a nonmonetary dispute. The 
ASBCA is in the forefront of the controversy and espouses 

Id .  at 81,594 n.2. 
“McDonneJJ, 83-1 B.C.A. (CCH) at 81,420. 

Rep. No. 275, 97th Cong., 1st Sess. 23 (1981). 
47H.R.Rep. No. 97-312, 97th Cong., 1st Sess. 43 (1981). 

Grimberg. 702 F.2d at 137475 (citing Scanwell, 424 F.2d 859 @.C. CU. 
r9Zd. at 1383. 
~Fcdera lAcquisition Reg. 8 52.233-1 (1 Apr. 1984) [hereinafter FAR]. 
”Arkinson, 83-1. B.C.A. (CCH) at 81,594. 
’lXd. at 81,594. 

an unrestrained view that agency boards possess jurisdic
tion to grant equitable relief in such cases.The salient case 
in this area is McDonnell Douglas. As previously men

the ASBCA held that it derived its equitable 
from the CDA, contracts, 

McDonnell Douglas, the ASBCA as 
subject to the aame jurisdictional limitations as the Court of 
Claims; as a quasi-judicial administrative tribunal, it did 
not derive its authority from the Declaratory Judgment 
Act; and rather than defining board authority, the CDA 
supplemented jurisdiction the boards already had under the 
pre-Act disputes clause. Although this argument initially 
appears persuasive, it collapses under closer scrutiny. Nei
ther the CDA nor ,the FCIA conveys authority to agency 
boards to award a declaratory judgment in a nonmonetary 
dispute. Likewise, the attempt to bootstrap equitable power 

fails. Although the clause allows a 
k “adjustment or interpretation of 

contract terms,” “the regulation was not intended to cre
ate a right to an advisory opinion on the construction of the 
contract.’’51 When rejecting the McDonnell Douglas analy
sis on this point, the ENG BCA in Guy F. Atkinson 
explained that, “the regulation gives either party the right 
to advocate the interpretation it believes to be correct, and 
if the other disagrees, to submit a claim and have the dis
pute decided by the orderly processes established therefor 
without interrupting the contractor’s performance or the 
Government’s administration of the contract.”52 

Lastly, although supposedly containing specific refer
ences authorizing equitable relief, 53 the pertinent provision 
of the ASBCA’s charter authorizes it to hear, consider, and 
determine appeals from decisions “on disputed ques
tions.”~4 To rely upon this phrase, which is undehed in 
the charter, to justify the issuance of a declaratory judg
ment in a nonmonetary claim requires a very ,liberal 
interpretation that the federal judiciary is unlikely to draw. 
It is of interest to note that the United States Court of Ap
peals for the Federal Circuit reversed in part the ASBCA’s 
decision in McDonneZZ Douglus. The Court ruled that the 
ASBCA was “in error when it ruled that it would have sub
ject matter jurisdiction under the disputes clause if an 
appeal came to it from the contracting officer where the in
terpretation and scope of the clause were in issue on 
enforcement of a Comptroller General’s subpoena.”5’ The 
issue as to whether the ASBCA had authority to grant de
claratory judgments, however, was not directly addressed 
because that question was not then before the Court. Nev
ertheless, the Court of Appeals for the Federal Circuit’s 
ruling in the case should serve notice on agency boards that 

1970). 

53SeeSmith’s, Inc. of Dothan, VABCA No. 2198 85-2 B.C.A. (CCH) para, 18,133 at 91,016. 

”Defense FAR Supplement, app. A (1 Apr. 1984). 

5’MeDOnnelL 754 F.2d at 371. 
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attempts to broaden jurisdiction by administrative decree 
will be subject to close appellate scrutiny. 

SCA’s avant-garde ruling in McDonne 
been buttressed by recent decisions 

boards. In Ulric McMiZlan, 36 the GSBCA cited McDonnell 
Dougtd with appro d affirmed its authorit to award 
declaratoryjudgme relief without the nee(rto enter a 
monetary judgment. Later, in GT Wurehousing Co., 57 the 
GSBCA referred to the CDA and its addition of the phrase 
“or dispute with” to the Claims Court jurisdiction as an ald 
ternative source of agency board authority to issue 
declaratory judgments. The GSBCA stated: 

,
It is not yet clear whether this was a pro tanto legisla

.’tive overruling of United States v. King, 395 U.S. 1 
(19691, ’in which the Supreme Court held that the 
Court of Claims (predecessor to the Claims Court) 
could not award declaratory judgments..If it was, then 
Section 8(d) of the Contract Disputes Act, 41 U.S.C. 
$607(d), is a second basis for our jurisdiction to grant 
a declaratoryjudgment. 

This putative source of authority has not been recognized 
by the Claims Court, its would-be chief benefactor. It is fur
ther undennined by the fact that Congress, when passing
the FCIA in 1982, thought it necessary to give equitable 
powers to the Claims Court by enacting a new statutory
provision. Had the CDA already bestowed such authority 
on the Claims Qurt, a new statutory provision would have 
been unnecessary. 

ntract Appeals (PSBCA) 
ion Board of Contract Ap 

endorsed the McDonnell Douglas reasoning for allowing
boards the power to grant nonmonetary declaratory judg
ment-type relief. In Greater Eastern Holding Co., 5g the 
PSBCA resolved a claim not seeking quantified money 
damages by interpreting the contract terms and determin
ing contract liability issues. The PSBCA rejected a 
government challenge to its jurisdictional authority by cit
ing McDonneU Douglas with approval. The VABCA is the 
mwt recent convert to the McDonnell Douglas line of rea
soning. In Smith’s, Inc. of Dothan, the VABCA, citing
McDonnell Douglas, held that it had the authority to grant 
“a declaratory judgment (or advisory opinion) regarding
the effective date of the equipment warranty.”60Finding no 
legal bar to its granting declaratory relief “in appropriate
cases,” the VABCA looked to the Declaratory Judgment 

s6 GSBCA Nos.7029-COM, 707WOM, 83-2 B.C.A. (CCH) para. 16,595. 
s7 8 6 1  B.C.A. (CCH) at 84,701. 
ssld. at 84,70142. 
s9PSBCA No.1128, 83-2, B.C.A. (CCH) para. 16.784. 

85-2 B.C.A. (CCH) at 91,016. 
61 VABCA No.1845 (31 Dec. 1985). 

Act for guidance and, finding the parties’ interests too re
mote and speculative, declined to issue al declaratory 
judgment and dismissed the appeal. In Appeul of Jones 
Plumbing and Heuting, Inc., 61 the VABCA illustrated an 
inappropriate case for a declaratory judgment. Tht -
VABCA declined to awdd equitable relief where no casts 
have been incurred and no action would be taken as a result 
of a decision by the board. 

Other agency boards, in post-CDA decisions, have de
clined to agree that they possess authority to award 
equitable relief in nonmonetary contract disputes. The De
partment of Agriculture Board of Contract Appeals 
(AOBCA) has spearheaded the rebuttal to McDonnell 
Douglas. Beginning with Rough and Ready Timber CO.,~* 
the AGBCA has consistently advocated a strict construc
tionist .view. The AGBCA has stated repeatedly that the 
CDA did not confer jurisdiction on boards to issue declara. 
tory judgments. Additionally, in Cedar Lumber, Inc., the 
AGBCA raised a most convincing argument when,‘citing 
the United States Court of Appeals for the Federal Circuit 
decision in Fidelity Construction Co. v. United States,a it 
stated “that a Declaratory Judgment is an extraordinary 
remedy which would require a waiver of sovereign immunid 
ty when applied to a Government contract. Such waiver of 
sovereign immunity must be clear and specific.”6s Finding 
no authority ta issue a declaratory judgment under the 
CDA, the AGBCA also expressed doubt whether an execu
tive.branch delegation through a charter provision or the 
contract disputes clause could authorize the equitable reme
dy. The ENG BCA, in Atkinson, concurred with the 
AGBCA and held that it did not have jurisdiction to grant 
equitable relief in a dispute not linked to a monetary claim which required the board to interpret the terms of a con
tract.66 The board concluded that Congress had 
intentionally withheld jurisdiction to grant a declaratory
judgment in post-award cases from the Claims Court and 
the boards of contract appeals. The Interior Board of b n 
tract Appeals (IBCA), in its recent decision of Appeal of 
Husky Oil NPR Operations, I ~ c . , . ~ ’reaffirmed its position, 
previously announced in Walden General, Inc.,68 that it 
had no authority to grant a declaratory judgment and a 
claim requesting a declaration of rights was not appealable. 

Conclusion 

The scope of jurisdiction and authofity of the Claims 
Court and agency boards has been the subject of much de
bate in Congress, the judiciary, and agency boards, 

62AGBCANos.81-171-3, 81-172-3, 81-173-3, 81-2, B.C.A. (CCH) para. 15,173. 
63SeeJ & J Shake, Inc.. AGBCA No.83-263-1 (21 Jan. 1986); Cedar Lumber Inc.,AGBCA Nos.85-2161, 85-221-1, 85-3 B.C.A. (CCH) para 18,346; 
Interstate Reforesters, AGBCA No.8 6 1 7 7 4 , 8 4 2  B.C.A. (CCH) para. 17,504, B Forest Prod~CtS.hc.,AGBCA NO86121-1,861 B.C.A. (CCH) 
para. 17,054. 

I FPD para. 68 (Fed.Cir. 1983). r 
65 Cedar Lumber, Inc., 85-3 B.C.A. (CCH) at 92,003. 
66Atkirrron. 83-1 B.C.A. (CCH) para. 16,406. 
67 IBCA No.1792 (20 Nov.1985). 
68 82-2 B.C.A.(CCH) para. 16,070 at 79,804 n.1. 
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Application of the CDA and K I A ,  coupled with an analy
sis of the King and Grimberg judicial decisions, clearly 
defines the existing jurisdictional-boundaries of the Claims 

~ Court to issue 8 declaratory judgment in a n 
p dispute. The ,United States Claims Court h b  

tion to grant declaratory judgments and buch-equitableand 
extraord,inary relief as it deems necessary in the pre-award 
stage of the procurement proceslr. Prior to an award, pub 
suit of monetary relief by a claimant is not a factor in the 
Claims Court. ‘After award, the Claims Court may not 
gfant a declaratory judgment in a contract ’dispute not in-

Imonetary damages. 
ew of the recent varying board decisions, similar 

clarity regarding ,magency board’s authority to award a 
declaratory judgment is lacking. The arguments presented
by the ASBCA, GSBCA, PSBCA, and VABCA in support
of putative authority are not compelling. The grant of juris
diction upon agency boards enabling them to subject,the 
exyutive branch to declaratory judgments must be found 
in either a specific statutory or, perhaps, an express con
tractual provision. The doctrine of sovereign immunity 
operates as a bar to hctions against the United States except
when expressly waived by competent authority. To the ex
tent that the government has waived its sovereign immunity 
to be sued in the C l h s  Court, the boards of contract ap
peals can also grant,relief.69 The intent of Congress or the 
executive branch to permit agency boards to issue delara
tory judgments cannot be implied. As a general proposition, 
a waiver of sovereign immunity, or consent to be sued, or 
the creation lof liability to declaratory judgment relief or
dered by an agency board, must be strictly construed.7oIf 
Congressor the executive branch intended agency boards to 
have authority to issue declaratoryjudgments in nonmone
tary cases, they have done 80 in a most ambiguous manne~. 

“Dep’t of h y ,  Pamphlet No. 27-153, Contract Law,para. 14-60 (25
’ 

mSee &iellry Construction Co., 1 FPD para 68, at 8. 
”Id. at 19. 

Grimberg, 702 F.2d at 1375-76. 

< 

In Fidelity Construction, the reasoning that precluded the 
United States Court of Appeals for the Federal,Cirmit or 
any agency from authorizing the award of attorney fees 

, United States by mere implication is applicable 
to agency boards unilaterally subjecting the gov

ernment to declaratory judgments. Where the arguments as 
presented in the McDonnell Douglas decision are “hopeless
ly dependent on implication and negative inferences,”’] 
they must ultimately fail. Had Congress or the executive 
branch intended boards of contract appeals to independent
ly award declaratory judgments in nonmonetary disputes, 
they should have done so expressly to satisfy the strict con
struction standard. As  clearly stated in Grimberg, “if 
Congress had not made the Claims court's equitable pow
ers ‘exclusive’ of contract boards, there would be a strong 
argument under Sectidn 8(d) of the CDA that the boards 
would also have equitable powers.”72The equitable powers 
were made exclusive of hgency boards by Congress; and if 
the boatds already ‘independently possessed equitable pow
ers from some other source, then the Court of Appeals’ 
concern would have b e y  academic. The strict construc
tionist view espoused ’by the AGBCA, and reinforced by 
the ENG BCA, IBCA, b d  DOT BCA, is convincing. The 
construction of the alternative expmsive view championed 
by the ASBCA does not stand up against the contrary stat
utory scheme set forth in the CDA and FCIA. Boards of 
contract appeals cannot expand by fiat their authority that 
has been authorized by Congress or the executive branch. 
In my opinion, it is only a matter of time until a board rul
ing embracing the authority to issue a declaratoryjudgment 
in a nonmonetary dispbte, akin to that reached in McDon
nell Douglas, i s  reversed by the United States Court of 
Appeals for the FederalCircuit. 

d. 1986). 

I 

.Contracts Subject To Appro y Higher Authority 
Major James F. Nagle


Ofice of the Staff Judge Advocate, US.Army Forces Command, Fort McPherson, Georgia 


Introduction 
Government contracting has become so complex that it is 

mind-boggling. In 1908, the Army purchased an airplane
from the Wright brothers. The three-and-a-half page con
tract said essentially three things: the Army wanted an 
airplane; it must be able to fly; and if it flew more than ford 
ty-one miles per hour, the Army would pay an additional 
$2500. I In contrast, by the mid-l960s, the government 

a complete contract, including all its incorporated clauses 
and documents, the result was a pile of paper six feet high! 

Clemenceau once remarked that “war is too important to 
be left to the generals.” Some contracts become too impor
tant and complicated to be left to contracting officersif they 
involve certain matters or exceed a certain value. This is 
not disparaging to contracting officers. Rather, it indicatesa 
need for uniformity or a realization that contracting officers 

’ contract had so changed that when a law student compiled
P 

S o h i e ,  The Rrst Successfil Government Contract for “One (1) Heavier-lkn-Air Flying Machine”, 8 Pub. a n t .  L.J.195, 201-02 (1976). See Home, 
hfense Indushy Profirs-How Much k Enough?, 7 Natl a n t .  Mgmt J. 115, 118 (1973); Powell, The A m y  Procures a Flying Machine: A Backward Glance, 
12 Nat’l Cont. Mgmt. J. 75 (1978). 
*Dokc, Contmct Fonnation, Remedies and Special Problems, 2 Pub. a n t .  L.I. 12,13 (1968). 
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often’do not have the.requisite legal and technical staff or 
experience to ensure correctness. 

The‘hresent Approval of Contrakt 
quisition ”Regulation8 52.204-1: ’ “This contract i s  subject 
to the written approval of the agency official designated in 
the Schedule and shall not be binding until so approved 

The clause is a direct descendent qf Armed Services P 
curement Regulation ’(ASPR) 7-105.2-a clause so 
unequivocal that it is one of the comparatively few’ASPR 
clauses that remain unchanged .from its j949 version. .A 
similar clause was in the Federal Procurement Regula-’ 
t i o m 4  Use of the clause is mandated when agency
procedures require written approva of the contract at a iev

e contracting officer. 
- I 

Such clauses are especially important as the nature of 
contracting changes and the complexity of the procured
goods or services accelerates. Nowhere is this more appar
ent than in installation contracting. Many contracting
officers and specialists are very experienced at small 
purchases and fixed p k e  minor construction matters, such 
as painting and roof repairs contracts. They are now con- . 
fronted with contracting out huge installation-wide service 
operations such as the Directorate of Engineering and 
Housing or Directorate of Logistics with cost reimbursable 
contracts. 

to contract formation? Are they. conditions subsequent,
something nice to have but dispensable, or are they condi
tions precedent, mandatory .prerequisiteswithout which no 
contract exists? 

Clearly, they are conditions precedent. The decisions 
supporting this proposition stretch back over one hundred 
years. As early as 1869, the Supreme Court held, in Filor v. 
United States, that when a contract required the approval 
of a higher authority, the Quartermaster General, no con
tract existed until that approval was obtained. The same 
result was reached in Monroe v. United States, which con
tained a forerunner of ASPR 7-105.2. Ruling such 

approval by the Chief of Engineers to be a “condition 
precedent” to contract award, the Supreme Court held that, 

approval, no contract existed. 
I ,  

a long line of cases, especihly h?the 
h 

claims, led that ‘courtto proclaim as early as 191 
has been decided repeatedly that +icontract prow 
the approvpl qf the superior officer is not a valid subsisting 
agreement until approved.”* Similar results are obtained in 
the ,other-federalcourts, in state courts, lo and in the Gen
eral &counting Office (GAO). Army contractors have 
unsuccessfully complained to the Armed Service Board of 
Contract Appeals (ASBCA) that such clauses are merely 
conditions subsequent to contract. In Entertainment Book: 
ing Agency: the contract form’s general provisions 
pkovided that contracts over $lo00 had tt$ be approved by 
the installation commander. Absent such hpproval no con
trap would be effected, notwithstanding the signature of 
the contracting officer. Four days before the Contract was to 
be performed, the contractor was notified that the installa
tion commander had not approved. When the contr 
appealed, the ASBCA ruled that the clause impbsed

’dition precedent that had not been satisfied. 

No Exceptions to the,Rule 

The clear-cut notice of the announcement is blurred 
when the contracting officer acts in a manner inconsistent 
with the clause.’Such inconsistent acts occur when the con
tracting officer gives assurances that the contractor will 
receive the award, requires the cdntractor to *furnishbond,’ 
or actually signs the contract. 

. Morgan Contracting Co. l3 the invitation for bids 
conditioned the formation of a contract on the approval of 
higher authority. The approval was not obpined. Thus, de

es by the contracting officer that,the award 
, a contract never existed. Similar results 

were achieved on parallel facts in the Court of Claims14 
and the GAO. The contractor cannot claim apparent au
thority even where i t  began performance based on 
assurances by the contracting officer. It knowingly assumed 
the risk. l6 

Federal Acquisition Regulation 8 52.20&1 (1 Apf. 19 er FAR]. 
Federal Procurement Regulation 1-7.20k2, supersede ee also h P R  7-6&.2; regard constructioncontracts. 
FAR 8 4.103; FAR 4 1.301(aX2)would include agency guidance at any organizational level. 

676 U.S.(9 Wall.) 45 (1869).
’184 U.S. 524 (1902). 

Cathell v. United States, 46 Ct. Cl. 368, 371 (1911). Accord Russcll Corp. v. United States, 210 Ct. C1. 596, 537 F.2d 474 (1976); Colonial Metals Co. v. 
United States, 204 Ct. CI. 320, 327,494 F.Zd 1355, 1359 (1974); Cutler-Hammer, Inc. v. United States, 194 Ct. Cl. 788,79695,441 F.2d 1179, 1182-83 

nited States, 154 Ct. Q. 466, 292 F.2d 280 (1961); Globe Indemnity Co. v. United States, 102 Ct. Cl. 21 (1944); Ship Con
91 Ct. CI. 419 (1940); Little Falls knittingMill Co-v.,United States, 44Ct. CL 1 (1908). 

'Jig.. Gramrner v. Virgin Islands Corp., 235 F.2d 27 (3d Cir. 1956). L ” i . .‘oTexasCo.v. Peacock,77 Idaho 4 0 B r  293 P.hl949 (t956):’ 
I’E.g., 53 Comp. Gen. 167 (1973); Ms.Comp. Gen. E175534 (20 Apr. 1972); 39 a m p .  Om. 282 (1959); 31 a m p .  Gen. 477 (1952); 

(1941). In 31 Comp. Gen. 477, 477-78, the Comptroller General observed “It is well senled that where a contract contains a clause which makes its final 
execution dependent upon the approval of the head of the departmefitor Bome supervi t, it is not a binding obligation until 
such approval is had.” 
“ASBCA No. 23761, 8 6 1  BCA para. 14,246. Accord Nick G. &a, ASBCA NO. 27367, h F. Morsoni, Jr., ASBCA No. 6928, 
61-2 BCA para. 3197. P 

I 3  ASBCA NO.12845,68-1 BCA p&a. 6492. 
I4Brant v. United States, 46 Ct.Cl.409,415 (1911). 
1542 Comp. Gen. 124 (1962); Me. Comp. Gcn. B - l M 2  (31 Aug. 1964). 
I6Inter0cean Oil Co. v. United States, 270 U.S. 65 (1926); Ms. Comp.Gen. E-154042 (31 Aug. 1964). 
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A requirement that the identified low bidder furnish pay
ment and performance bonds, thereby incurring added 
expenses, has also failed to overcome the need for higher 
approval. l7 Finally, even the sigqature of the c 
officer on the contract has not resulted in a bindi 
where the tequisite higher approval was not obtained. In
deed, the previous Army Defense Acquisition Regulation 
Supplement specifi that such a signing made no 
difference.l9 . I 

, 

Thus, there'is no s titute for obtaining the higher ap
tracting officer cannot waive it,'nor can the 
estopped from asserting it.20 This 'some
t stems from the laws of the agenci. The 

solicitation ptovision acts as an unmistakable announce
ment, stripping the contracting officer of the authoiity to 
contract in such circumstances. Equally clearly, it notifies 
the bidder "whose minds must meet" in ordei- for it con
tract ' to result. Thus,' the bidder cannot claim "secret 
limitations" on the contracting officer-an exception to the 
general rule that apparent authority does not apply against
the government.z1 

Level and Formality of Approval 
Such strict adherence to the rule is not a weakening of 

the precept expressed in Garfielde v. United States" and 
United Stares v. Purcell Envelope Co. that formal execu
tion of a contract is unnecessary to bind the government 
once a meeting of the minds has been achieved. Indeed, the 
ASBCA cited these cases in 1967 for the rule that a con
tract can be formed by the acts or intents of the parties 
even in the absence of a formal written contract. The board 
noted, however, that this rule is well recognized "but not 
applied, [when] the Government equally clearly had condi
tioned its acceptance . . . on approval of higher
authority." z4 The Garfielde/Purcell Envelope rationale 
clearly holds, however, that the higher authority's approval
need not be formalized. 

In Penn Ohio Steel Corp. v. United States,zs the approv
ing authority was the Assistant Secretary of the Navy. That 
official had indeed granted oral approval, but had not yet 

provicjed pro forma approval by signing the contract. The 
court held that the oral approval was suilcient for contract 
formation. Similarly, in Barclay v. United the 
higher approval authority was William Warne, the Assis

nt(Secretary of the Interior. Mr. Warne approved the 
contract and accepted the bid by telegram on 31 January 
1944, but did not formally sign the contract until 2 May
194g.,The court held that the 31 January 1949 approval 
was Cuflicient for contract formation. 

contractors have sometimes argued that use of 
requires the government to use its best efforts to 
approval. Courts have not adopted that argu
have specifically ruled that if an intermediate 
disapproved, there was no requirement to go to 

the ?igher approval authority.z7 

p e r e  is no limitation on who may be the requisite higher 
appr val authority. It has been a sub-cabinet level officerZB 
or t$. local installation commander.29 The appointment is 
left t? the discretion of the individual agencies. The number 
of sych approval authorities, however, should be mini
mized; if there is more than one, the approvals should be 
obt4ned concurrently, if possible.3o 

Regardless of the level or formality of approval, these 
clau es can have a substantial impact on contractors. They 
can 1elay significantly the awarding of a contract. If a con
tractor's prices have increased in the interim, the 

ent is not liable. Frequently, the delay can be so 
t the bid acceptance period expires.32 Bidders then 
have the option of extending their bid acceptance period or 
not, pepending on how stable their prices have been. Conse
quently, if higher approval is required, contracting officers 
should consider imposing a longer bid acceptance period
than jnormal.33 

Premature Performance 

Premature performance will make no difference if the 
contiact is firm fixed price. Recovery is unclear, however 
regqding premature performance when the higher approval 
is obtained later and when the contract is not firm fixed 

l7 Ms. Comp. Gen. E-149427 (20 Aug. 1962); B.H.Greenwood, ASBCA No. 12232 67-2 BCA para. 6650. In Greenwood. however, the ASBCA noted that 
the bonds were to be undated. 
"Orleans Dredging Co. v. United S t a m ,  90Ct.(3. 360 (1940); O a t h  V. United States, 77 Ct. Q. 542 (1933); Entertainment Booking Agency; Ms. Comp.
Gen. E149427 (20 Aug. 1962). 
19Army Defense Acquisition Regulation Supplement 1 4 3 . 5 3 .  superseded by FAR, 
"Brunt v. United States. Enfertdinment Booking Agency; 42 a m p .  Gen. 124 (1962). , 
"See ElectrospaceCap.,ASBCA No. I4520.72-1 BCA para. 9455; Kurz v. Root Cd.. ASBCA No. 17146, 741  BCA para 10,543. 
"93 U.S.242,244 (1876) (a proposal in accordance with an advertisement to carry the mail, coupled with an acceptance of the proposal, "created a am
tract of the same force and etrcct as if a formal contract had been written out and sign& by the parties"). 
"249 U.S.313, 319 (1919) (contractor's bid to supply envelopes to the Post oflice Department was accepted by entry of a formal order, even though the 
contract was revoked by the government before it was signed, as "formal execution. . .was not essential to the consummation of the contract"). 

B.H. Greenwood, 67-2 BCA para. 6650 at 30,829. 
25 173 Ct. Q. 1064, 354 F.2d 254 (1965). 
z6 166 Ct. Q. 421, 333 F.2d 842 (1964). 
z7Congr~Construction Corp. v. United States, 161 Ct.Cl. 50 (1963). 
"Ms. Comp. Gen. E140330 (30 Sept. 1959) (Secretary of the Air Force). 
29 Entertainment Booking Agency. 
3oFPR 1-303. While this guidance was not continued in the FAR, the author submits it is well worth practicing. In  Joseph F, Morsoni, Jr.. ASBCA No. 
6928,61-2 BCA para. 3197, the contract required the approval of the Wing commander, who approved it, and the base commander,who did not. 

Orieuns Dredging Y. United Stares. I Comp. Gen. 321 (1921). 
"See Nick G. Hanna,ASBCA No. 27367, 83-1 BCA para. 16,271. Hanna extended its bid but'modified it. Its bid was therefore rejected. 
]'See FAR Q §  14.2014(i). 52.214-16; Staudard Form 33, Solicitation, offer, and Award (Apr. 1985). para. 12. 
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price. In one case, the Court of Claims allowed recovery. 34 

A U.S.Attorney negotiated with a contractor to perform 
some real estate appraisal work in support of litigation. He 
informed the contractor that the Department of Justice 
@OJ) had to approve the contract. Before the approval 
was obtained, but with the U.S.Attorney’s knowledge, the 
contractor began performing the work. The higher authori
ty was later obtained. The court allowed recovery under the 
theory that the U. S. Attorney had “accepted” the work, 
but also noted the general rule that the contractor assumed 
the risk if the higher approval was not obtained. The 
court’s “acceptance”,argument is suspect in light of the 
clear limit on the U.S.Attorney’s authority and the court’s 
acknowledgment that, regardless of an “acceptance,” the 
contractor assumed the risk if DOJ had not approved. , 

The court’s predicament is understandable, however. 
Frequently, equity demands some compensation for the 
contractor regardless of the theory-extraordinary contrac
tual relief, quantum merit, or unauthorized commitment. 
Indeed, the ASBCA has frequently been unable to grant 
any relief because its jvrisdiction required a contract. It 

could only advise the appellant that its claim for relief must 

i 

h 

r wkl~plean
ing contractors, the Approval of Contract clause is a 
legitimate ‘and logical tool for the government to use. As 
the cost and complexity of contracting spirals upward, real
istic management must make do ith a limited number of 
contracting, legal, and technical rsonnel qualified in nu
merous increasingly narrow fields of esoterics. The : 
Approval of Contract clause is a force multiplier to ensure 
a uniform, experienced approach. Commanders and super
visory personnel should evaluate the needs of the command 
and the experience of the individual contracting personnel 
and technical staff involved. They should then identify the 
contracts that demand higher level approval for whatever 
reason, be it complex subject matter, high dollar value, or 
unique type of contract (e.g.. time and materials contract), 
and obtain that approval expeditiously. 
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Waldemar P.Thomson v. United States, 174 Ct. Cl. 780, 357 F.2d 683 (1966). 
M HA.Morgan Contracting GI;Joseph F.Morsoni Jr. I 
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Trial Counsel Forum. .  

Lex Non Scripta 
A

Captain Stephen B. Pence 
Trial Counsel Assistance Program 

The law should, in appropriate circumstances, be flexible 
enough to recognize the moral dimension of man and his in
stincts concerning that which is honorable, decent, and 
right. I 

Introduction 
Most offenses under military law are codified within the 

Manual for Courts-Martial, and the requirements of 
soldiers are set forth by order, regulation, or other direc
tive. There is a body of unwritten law in the military, 
however, that consists of certain established customs and 
traditions essential to the mission of the military. This un
written law, which “may not unfittingly be called the 
customary military law,” * is referred to in the Manual for 
Courts-Martial as a “custom of the service.” A custom of 
the service may rise to the level of a “duty” under Article 
92 of the Uniform Code of Military Justice.‘ Failure to 
conform to accepted customs of the service may also be 
considered “unbecoming” for an officer and form the basis 
for a violation of Article 133, or be conduct prejudicial to 
good order and discipline or “service discrediting” conduct 
under Article 134. 

Very few criminal cases have depended solely on the ex
istence of military custom in determining whether a soldier 
has committed an offense under military law. This is be
cause most actionable obligations placed on soldiers are 
found in specific directives, and because of the difficulty im
posed on the government in proving that a particular act of 
misconduct represents a deviation from military custom. 
Within the past year, the Court of Military Appeals has ad
dressed the subject of “customs of the service” in United. 
States v. Johanns, United States v. Heyward, and United 
States v. Thompson.’ In these cases, the court acknowl
edged the existence of an unwritten standard of conduct for 
commissioned and noncommissioned officers, and discussed 
its application in criminal proceedings. The purpose of this 
article is to review the basis for requiring a higher standard 
of conduct from soldiers, examine the court’s view of this 
requirement, as represented by its recent decisions, and pro
vide prosecutors with guidance on the realistic use of a 
custom of the service violation. 

‘Parker v. Levy,417 US.  733,765 (1974) (Blackmun, J., concurring). 
Id. at 744 (citation omitted). 

Standards of Conduct 

Military law by necessity is different from its civilian 
counterpart. As a specialized community, it i s  governed
by a separate discipline than that of the civilian communi
ty.9 The concepts of duty and discipline are more than 
admirable qualities in the armed forces; they are attributes 
which are essential to the military and may be properly de
manded of all service members. la One can imagine the 
vulnerability of our national defense if a soldier could stop 
soldiering as easily as a civilian can leave a job.Because of 
this distinction, the UCUl regulates a far broader range of 
conduct of military personnel than a typical state criminal 
code regulates conduct of civilians. Higher standards of 
conduct may therefore be enforced by the military in fur
therance of its mission. 

In accordance with these higher standards, the military 
has maintained the commitment one must have to duty.
Duty is obviously an essential part in the role of soldiering. 
Congress has determined that the failure of a soldier to 
meet his or her duty may warrant criminal prosecution. l2 
Duty is easily recognized when it is presented in the form 
of an order or regulation. Both Congress and the Supreme 
Court have recognized, however, that not all duties can be 
reduced to writing for courts-martial purposes, “for there 
could scarcely be framed a positive code to provide for the 
infinite variety of incidents applicable to them.” l3  Thus, 
customs of the service legitimately form the basis for impos
ing a duty upon soldiers. 

No case has examined the unique nature of military ser
vice more than Parker v. Levy. In that case, the Supreme 
Court upheld Captain Levy’s conviction for conduct un
becoming an officer and a gentleman under Article 133 and 
for making statements that were prejudicial to the good or
der and discipline of the armed forces in violation of Article 
134. The charges against Captain Levy stemmed from his 
urging black enlisted soldiers not to go to Vietnam if or
dered to do so, and if sent to Vietnam to refuse to fight.
There was no specific regulation or provision prohibiting 
Captain Levy, or any other h y officer, from urging en
listed personnel not to go to Vietnam. Captain Levy 

Manual for Courts-Martial, United States, 1984, Part W,paras. 16c(3)(a) and 6Oc(2)(b) [hereinafter UCMJ]. 
*Uniform Code of Military Justice art. 92, 10 U.S.C. 0 892 (1982) [hereinafter UCur]. 
520 M.J. 155 (C.M.A. 1985). 
620 M.J.35 (C.M.A. 1986).
’22 M.J. 40 (C.M.A. 1986). 
sLevy, 417 U.S. at 743. 
90r10ff v. Willoughby, 345 US.83. 94 (1953). 
‘OBurns v. Wilson, 346 US. 137 (1953). 
‘ I  Levy,417 U.S. at 750. 
l2 UCMT art. 92(3). 
”Martin v. Mott, 25 U.S. (12 Wheat.) 19, 35-36 (1827, cited in Levy,417 U.S. at 745. 
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complained that the Articles under which he was ‘convicted 
were unconstitutionally vague. The Court of Appeals 
agreed with Levy that the imprecise language of the Arti
cles could provide insufficient warning to future offenders 
even though Lmy’s action fell squarely with 
tions of Articles 133 and 134; and he was clearly on notice 
that his conduct violated the articles.l4 The Supreme Court 
reversed the Court of Appeals, upheld Levy’s conviction, 
and ruled that the Articles are not unconstitutionally 
vague. “For reasons which differentiate military society 
from civilian society, we think Congress is permitted to leg
islate both with greater breadth and greater flexibility when 
prescribing the rules by which the former shall be governed 
than it is when prescribing rules for the latter. l5 

The Supreme Court also acknowledged that its decisions 
during the last century have “recognized that the long
standing customs and usages of the services impart 
accepted.meaning to the seemingly imprecise standards of 
Articles 133 and 134.”16 Parker v. Levy not only recog
nized the legitimate concern the military has in the conduct 
of its members, but also realized that the standard of con
duct may be measured by a custom within the service. The 
Court further found that Levy had been given ample notice 
that his conduct was prohibited, despite the fact that his 
conduct was not specifically proscribed, and he could have 
no reasonable doubt that his statements were in violation of 
Articles 133 and 134. Justice Blackmun, in his concurring 
opinion, succinctly stated the situation: “In actuality what 
is at issue here are concepts of right and wrong and wheth
er civil law can accommodate, in special circumstances, a 
system of law which expects more of the individual in the 
context of a broader variety of relationships than one finds 
in civilian life.”17 The Supreme Court decision leaves no 
doubt that, due to the special relationship between the gov
ernment and members of the armed forces, higher 
standards of conduct may be required of service members. 

A custom in law “must consist of a uniform, known 
practice of long standing, which is also certain and reasona
ble, and is not in conflict with existing statutes or 
constitutional provision.” Is The Manual states that “A du
ty may be imposed by treaty, statute, regulation, lawful 
order, standard operating procedure, or custom of the ser
vice.”I9 Before an individual can be convicted for 
dereliction of duty, it must be shown that he or she knew or 
should have known of the existing duty. 2o ‘Thelogical infer
ence is that before a soldier may be convicted under Article 

14478F.2d 172 (3d Cir. 1973). 
I s  Levy. 417 U.S. at 756. 
l6 Id. at 746-47. 

“Id. at 763. 

I’W. Winthrop, Military Law 43 (1886). 

l9 MCM, 1984, Part IV, para. 16c(3)(a) (emphasis added). 

mMCM, 1984, Part IV,para. 16c(3)(b).

’’MCM, 1984, Part IV, para. 6Oc(2)(b). 

”20  M.J.at 156-57. 

231dat 158. 

24 17 M.J. 862, 868 (A.F.C.M.R. 1983). 

25 Id. 
26 Id. at 810, 812, 887. 
2720 M.J. at 160. 

92, the government must prove that any custom of the ser
vice imposing a duty was known or should have been 
known by the accused. 

s Parker v. Levy shows, a breach of a custom of the set
may also form the basis of a violation of Articles 133 

and 134. According to the Manual, a “[c]ustom arises out 
of a long established practices which by common usage
have attained the force of law in the military or other com
munity affected by them.”21 The point a t  which a 
particular action becomes or ceases to be a custom of the 
service and thus imposes or relieves a soldier of a legal obli
gation.is hard to determine, however. Nevertheless, these 
issues were addressed by the dourt of Military Appeals in 

s, Heyward, and Thompson. 

Jobanas:Conduct Unbecoming M Officer 

In United States v. Johenns, the Court,of Military Ap
peds put the “unwritten law” to the test. In that case, an 
officer was convicted of violating Article 133 by having sex
ual intercourse with four enlisted women. It was 
undisputed that the interaction was consensual, nondeviate, 
and sometimes instigated by the women involved. The gov
ernment’s position was that Captain Johanns’ conduct, 
although not particularly proscribed by any regulation, was 
“wrongful, dishonorable and disgraceful” and “contrary to 
the customs and traditions of the armed forces of the Unit
ed States.”22 Captain Johanns countered, inter alia, that 
Article 133 was void for vagueness. 23 

f i e  Air Force Court of Military Review conceded that 
officers are held to a high standard of conduct and that 
their conduct should be exemplary.24 That court further 
acknowledged that “customs of the seMce can clarify the 
general article [Article 1331 and help define the standard 
expected.”25The Air Force court found, however, that no 
custom of the service existed in the Air Force that prohibit
ed the type of conduct engaged in by Captain Johanns for 
criminal prosecution purposes. Dissenting opinions posited 
that, despite a lack of “custom of the service” that would 
prohibit Captain Johanns conduct, his actions were never
theless unquestionably “unbecoming an officer” and 
“prejudicial to good order and discipline.” 26 

The Court of Military Appeals upheld the decision of the 
court of military review and, in view of the Air Force 
court’s determination that no custom existed, assumed that 
Johanns had not received adequate notice that his conduct 
was prohibited. 27 The Court of Military Appeals conceded 
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that officers are held to a higher standard of conduct. Fut
thertnore, the court found that if a custom did in fact exist, 
a violation thereof would tend to have a direct:effect on 
good order and discipline because it would be perceived 
that the-officer w b  :‘floqting military authority.”28 More 
importantly, according to the court, theexistence of a cus
tom would provide notice to officers so that, as in the case 
of Parker v. Levy, “they would have no ryasonable doubt as 
to the legal requirement to which,they are subject.”29,The 
concurring opinion by Judge Cox, .constrainedby the factu
al conclusions of the cou>qof military review, expressed 
astonishment at that court’s conclusion that there was no 
custom in the qir Force that forbids associations that “ ‘de
mean the officer,’ ‘detract from. the respect and regard for 
authority inherent in military relationship between officers 
and enlisted,’ ‘prejudic[e] . . . good order and discipline in 
the armed forces,’ ‘dishonor[ ] or disgrac[e]’ the officer 
‘personally,’ ‘seriously compromise[ 3 his standbig as a 
commissioned officer,’ and are ‘morally unbefitting and un
worthy.’ ”30 Judge Cox believed that the evidence 
established beyond a reasonable doubt that Captain 
Johanns’ conduct was unbecoming an officer. The hding 
by the lower court that no custom existed prohibiting 
Johanns’ acts, however, forced a linding that he Iacked no
tice that his conduct was criminal. s’ 

I , 

The Court of Military Appeals recognized that customs 
differ among the services. Even so, the court made clear 
that once it is established that a custom exists, it may form 
the basis for prosecution under Article 133.and 134. More
over, the court found that existence of the custom provides 
the requisite notice that a violation of the custom mhy re
sult in prosecution. 

on: An NCO’s Duty 

In United Stutes v. Heyward, a technical sergeant failed 
to report that he had observed other Air Force members 
bsing marijuana. The noncommissioned officer (NCO) had 
not only seen other membeis smoking marijuana, but had 
on a few occasions smoked marijuana with them. Heyward 
was found guilty of being derelict ‘in his duties under A d 
cle 92 for not repdrtingrthe use of drugs by other service 
members. He was also guilty of using marijuana in violation 
of Article 134. Heywvd’s duty to report the use of drugs 
by other service members was imposed by an Air Force reg-

Heyward admitted at trial that he had a duty to 
report this misconduct, .but’contended that the dpty violat
ed his right against self-incrimination. 33 The Court of 
Military Appeals agreed with Heyward with regard to his 
duty to report the use of other Air Force members on those 
occasions when he was also a user. The court upheld the 

Id. at 15940. 
191d. at 160. 
301d.at 165. 
31 Id. 

I3222 M.J. at 36. 
33 Id. 
34 Id. 

35 Id. (citations omitted). 

3 6 ~ d . 
at 37. 
37 Id. at 38. 
38 Id. (citation omitted). 

basic reporting requirement as valid and permissible, 
ever. In so doing, the court acknowledged that Heyward, 
unlike his civilian counterparts who were not subject to 
criminal prosecution for not reporting criminal behavior, 
hadla special duty imposed by a regulation to report the 
criminal conduct he had observed. Tbe court reiterated that 
“[a] military member who knowingly fails to perform a du
ty, whether the duty be imposed by administrative 
regulation, B custom of the service, or lawfd order, may be 
prosecuted under Article 92(3) for dereliction of 
Explaining the legitimacy of the reporting duty, the court 
stated: 

Drug abuse by members of the military has long been 
regarded as a serious threat, not only tQthe prepared
ness of the drug abusers themselves but “to the 

. performance of the mission entrusted by the Constitu
tion and Congress to the Armed Services.” In  
attempting to maintain high standards of health, mo
rale, and fitness for duty, it is entirely reasonable for 
the Air Force to impose upon its members a special 

’-‘duty to report drug abuse.j5 

Accordingly, the court recognized that to perform its vital 
missionJ the military must insist upon respect for duty and 
discipline. This is so even if the duty imposed on the gervice 
member may focus attention upon his own conduct and 
eventually lead to criminal charges being brought against
him. 36 

Chief Judge Everett’s concurring opinion expressed con
cern about a duty imposed upon a service member,‘absenta 
regulation, to which he may not have had sufficient notice. 
The concurring opinion realized that a “sulistantial portion 
of our citizenry are unwilling to ‘get involved‘ by prevent
hg or reporting crimes.” 37 The opinion further noted that 
those who report misdeeds may be labeled as a “snitch” 
and be unpopular. This general reluctance to get involved 
may result in a service member being unaware of his duty 
to get involved and thus deprive him of proper notice of his 
auty. “[Ilt must be proved in light of the societal back
ground concerning such inaction, that appellant knew-or 
should have known-that he was subject to this duty.” 38 

According to Chief Judge Everett, Heyward was aware of 
his duty in his case only because of the written Air Force 
directive. 
In United Stutes v. Thompson the Court of Military Ap

peals confronted the situation that was hypothetically
considered in Heyward’s concurring,opinion. In Thompson, 
the court reviewed the s ~ c i e n c yof the evidence of an Air 
Force technical sergeant’s conviction for dereliction of duty 
for failing to prevent drug abuse by a subordinate. Thomp
son was also convicted of using marijuana with the 

-


F 
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subordinate. Because of the rationale expressed in Heyward, 
which was decided the same day, the court found it bcon
sistent to convict Thompson of dereliction of duty for 
failing to prevent a crime to which he was a princip 
Court, however, took the opportunity to express 
about the government’s establishment of a “clear-cut duty” 
in Thompson. l9 

-
In Thompson, no Air Force regulation or directive was 

introduced to establish a duty on the part of the NCO to 
prevent drug abuse among subordinates. Rather, the gov
ernment sought to establish this duty by submitting 
evidence of the Air %’orce’s efforts to eliminate drugs. The 
government also presented the testimony of Thompson’s 
commander, who testlfied that the duty to prevent crime is 
“inherent in the rank bf noncommissioned officer.”” Citing 
prior decisions by the Supreme Court and decisions of its 
own, the Court of Military Appeals acknowledged that 
“noncommissioned officers, by virtue of their rank and au
thority, have certain leadership responsibilities required of 
them by law and custom.”4’ The Court stated: 

We agree with the basic premise that noncommis
sioned officers have the responsibility to maintain high
personal standards of conduct and to counsel and cor
rect their subordinates on deficiencies. Indeed, any 
noncommissioned officerworth his salt would not hesi
tate to take a m a t i v e  action to stop the use of drugs, 
to break up fights, to halt a thief, or to take reasonable ’ 
measures to ‘prevent’ crime in any shape or form. 42 - After realizing the higher standards required of noncom

missioned officers,the court continued: 

Nevertheless, in the absence of an identifiable regula
tion, directive, or custom of the service which would 
provide notice to noncommissioned officersof the legal 
requirements to which they are subject, we are reluc
tant to approve criminal sanctions under Article 92(3) 
for failure to perform a general ,unspecified duty to 
“prevent” crime.43 

The court concluded by advising the Air Force to imple
ment specific directives if it desired to subject NCOs to 
criminal liability for failure to prevent drug abuse. 

Conclusion 

Although unwritten law is still recognized by the Manual 
as imposing a higher standard of customary conduct upon 
all service members, the recent decisions by the Court of 
Military Appeals appear to have diminished its importance. 

1922 M.J. at 41.

”Id. 

4’ Id 

42 Id. 

Id. 

- The concern the Court of Military Appeals expressed in 
Heyward and Thompson in using a custom of the service to 
prove duty is that a service member may not be on notice 
that the custbm exists. But this could also be true of a writ
ten directive. It is well recognized that a service member is 
nonetheless charged with obeying the written regulation de
spite his or her ignorance of Furthermore, the court in 
Johanns stated that the existence of a custom provides no
tice to potential offenders “so that they would have no 
reasonable doubt as to the legal requirements to which they 
are subject.” 43 Had the court in ;�Zeywurdand Thompson 
first looked to the existence of B custom, the guidance ren
dered in those decisions may havg been different. Instead, 
the court conditioned the existence of a custom on the dem
onstration of notice of the custom. The court in Thompson, 
although lauding the high standards of noncommissioned 
officers, questioned whether there -was ‘fanidentihble .’. . 
custom of,the service which would provide notice.”46 One 
response might be a custom that, in the court’s own words, 
“any commissioned officer worth his salt would not hesitate 
to” do.47 If preventing drug abuse among subordinates is 
an act that any NCO would not hesitate to do, why does 
the court hesitate in finding it is a custom of the service? 
And if it is a custom that any NCO would not hesitate,to 
do, where ‘is$he lack of notice? , , 

The circumstancesin Heyward and Thompson are distin
guishable. The government in Hepard was attempting to 
establish a duty to “report” the drug abuse, while in 
Thompson the alleged duty was to “prevent” drug abuse. 
The court in Thompson expressed concern over how far an 
individual would have to 80 in order to “prevent” a 
crime.& This may indeed be the key to the court’s decision 
in Thompson. To-extend this reasorhug, however, to a duty 
to “report,” as the concurring opinion in Heyward inti
mates, is unwarranted. Reporting drug abuse requires a 
specific and unequivocal action on the part of the noncom
missioned officer. Despite the fact that what and when the 
NCO must report may be the subject of debate,49 it should 
not justify a finding that a noncommissioned officer never 
has a duty, absent a written directive, to report drug abuse. 
Indeed, it seems inconsistent to entrust NCO Gth  the 
power to apprehend a drug abuser,so but deny that an 
NCO has any duty to report the abuse. Furthermore, the 
concern expressed in the concurring opinion of Heyward. 
that an indiFdual reporting an offense may be labeled a 
“tattletale,” is perhaps valid for the civilian society but is 
inconsistent with the “overriding demands of discipline and 
duty” within the military that was recognized in Parker v. 
Levy.Comparing a noncommissioned officer’s obligation to 
report drug abuse with children in Nazi Germany reporting 

@See MCM, 1984, Rule for Courts-Martial916(l)(1) [hcrcinaffcr R.C.M.];
‘’20 M.J.nt 160. 

see United States v. Davis, 16 M.J.225 (C.M.A.1983). 

‘622 M.J. at 41. 

4’Id 

48 Id. 

49HeyWard. 22 M.J. at 39. 

%RC.M.302@)(2). 
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disloyal actions by their family, as was done in the concur
ring opinion in Heyward, 5 1  likewise is of questionable 
value. It is indeed difficult to imagine any noncommissioned 
officer “worth his salt” observing a subordinate abusing
drugs and defending his ‘failure to report the abuse on the 
basis that he was afraid others would call him a “tattle
tale.” Consider the situation where a staff sergeant, squad
leader, in an effort to be “one of the guys,” is sitting in a 
barracks room with four of his subordinates who are smok
ing marijuana. The duty officer smells marijuana coming 
from the room, opens the door, and discovers the crime. All 
of the soldiers in the room are ordered to submit urine sam
ples the next day. The squad leader’s sample tests negative. 
Absent a written directive prohibiting his conduct, has the 
noncommissioned officer committed an offense punishable
by court-martial? This is the type of issue with which the 
Court of Military Appeals will inevitably have to deal. 
Finding a moral obligation on the part of the staff sergeant 
without attaching any legal significance will do little to fur
ther the concept of “duty” or discipline in the military. 

There seems little question whether the military services 
can demand a higher standard of conduct from officers and 
NCOs. The Manual for Courts-Martial and case law recog
nizes that the unique mission of the military places a duty 
upon it leaders to maintain a standard of conduct above 
what is required of a civilian. It‘is equally recognized that 
not every duty or legal obligation can be reduced to writing. 
These two tenets were aptly demonstrated in Parker v. 
Levy, where an officer’s mutinous language, although not 
prohibited by a specific directive, was nevertheless clearly in 
violation of the customary standard of conduct that is ex
pected of an officer. The Manual for Courts-Martial 
specifically.providesthat a “custom of the service” may be 
used to prove~“duty”under Article 92(3) or service discred
iting conduct of the aeneral Article of Article 134. 

’’22 M.J.at 38 (Everett, C.J., concurring). 

Customs also play a significant role in determining if con
duct is “unbecoming an officer” under Article 133, as was 
pointed out in United States v. Johanns. Although “custom 
of the service” continues to be recognized by the Manual 
and case law as a feasible method of proving a required 
standard of conduct, its legal application i s  problematic. 

While the Court of Military Appeals acknowledges the 
higher standards of conduct for all officers, it will be reluc
tant to hold them to this higher standard without a written 
directive or order. It is evident that the government should 
rely on a “custom of the service” alone as a last resort in 
attempting to establish a duty. If prosecutors must rely on a 
custom done, they should be prepared to show that not on
ly did the custom exist, but also that the accused was on 
notice of the custom. This could be done by showing the re
lationship between the custom and the mission of the 
military, introducing training manuals pertaining to the 
leadership responsibility of the officer involved, and 
presenting testimony of other officers in a position to know 
the customs of the position held by the accused. In light of 
Thompson, where this technique was tried, it is unclear 
whether any amount of evidence Will suffice to impose a du
ty based on custom of the service alone. Furthermore, if a 
custom is established, counsel should be prepared to com
bat an attack by the accused that the custom has been 
unenforced and no longer exists, or does not affect good or
der and discipline in the military. To prevent the particular 
problems faced in Heyward and Thompson, trial counsel 
might advise commanders that they should remind their 
noncommissioned officers of the military’s determination to 
stop drug abuse and their responsibilities to that end. At a 
minimum, this should include their duty to report drug 
abuse that they observe among their subordinates. 

I 
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cate for Military Defense Counsel 

Ineffective Assistance During the Post-Trial Stage1 

1 

Captain Stephanie C. Spahn
Defense Appellate Division 9 

I , 


Introduction 
After trial, but before appellate review has begun, there 

exists a Deriod of time during which the trial defense coun
sel still iepresents the convkted accused. How long after 
trial does this obligation exist? What type of representation
is expected? When is a trial defense counsel’s representation
in post-trial matters considered ineffective and what can a 
defense counsel do to effectively represent the client after 

I 

the court has adiourned? The purpose of this article is to 
identify problem-areas in post-iriarproceedings and to sug
gest ways to avoid 

In United States v. Palenius, * the Court of Military Ap
peals generally defined the parameters of the trial defense 
counsel’s post-trial duties. These duties are divided into 
four separate categories. First, the defense counsel has a du
ty to inform the client about the military appellate process, 

’Last in a series of articles on ineffective assistance. See Hanwck, Ineffective Assistance of Counsel: An Overview, The Army Lawyer, Apr. 1986, at 41; 
Burrell, Effective Assistance of Counsel: Conflicts of Interests and Pretrial Dufy to Investigate, The Army Lawyer, June 1986, at 39; Curry, Ineffective Assis
tance of Counsel During Trial The A m y  Lawyer, Aug. 1986, at 52; Franzen & Oei; Effective Assistance of Counsel During Sentencing, The Army Lawyer, 
Oct. 1986, at 
’ 2  M.J. 86 (C.M.A. 1977). 
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including the options the client can exercise to attempt to 
influence the intermediate review conducted by the conven
ing authority.’ Defense counsel is responsible for taking 
action on the client’s behalf during these interme 
views. Second, defense counsel should identify 
appellate issues and discuss them with the client.’Once an 
appellate defense counsel has been ,appointed,tr ial defense 
counsel also should apprise him or her of the issues.6 
Third, defense counsel should advise and assist the client 
“as the exigencies of the case require”; for example, a client 
may need to request deferment of confinement because of a 
family emergency.‘I Finally, defense,counsel should main
tain the attorney-client relationship until substitute defense 
counsel or appellate defense counsel have been properly ap
pointed and have begun performance of their duties. 

The policy behind the court’s ruling in Pulenius is to en
sure that an accused receives continuous, uninterrupted 
legal representation after trial. This continuity is necessary 
because in military practice, unlike h4.lianpractice, the at
torney who represents the accused on appeal is often 
different from the attorney who represented him at trial. lo 

The Court of Military Appeals wanted to eliminate the 
fragmented representationof the accused that resulted from 
defense counsel ceasing to act before appellate counsel had 
begun to do so. l 1  

For the purposes of this article, post-trial duties will be 
divided into the following four categories: appellate rights
advice; post-trial submissions; assistance to appellate de
fense counsel; and substitution of counsel. 

Appellate Rights Advisement 
Defense counsel has a duty to explain appellate rights to 

the client. This advice must include not only an explanation
of the powers of the appellate courts, but also an explana
tion of appellate defense counsel’s role in causing those 
powen to be exerted and the consequences of proceeding
without such assistance. l2 Incorrect or incomplete advice. 
may result in a finding by the appellate courts that the at
torney’s performance was ineffective. For example, in 
Palenius, defense counsel told the client that his case would 
receive a quicker and better review by the Army Court of 
Military Review if the client did not have an appellate de
fense counsel represent him. l3 Further, the record was 

’ ~ dat 93. 
Id.
’Id. 

Id. 

7 Id. 

‘ Id .  


I d  

lo Id. 

I ‘  Id. 

I21d. at 91. 

I3Id  at 89. 

14 I d  

I5Zd. at 91. 


devoid of any post-trial submissions by defense counsel on 
the client’s behalf. l4 The Court of Military Appeals held 
that defense counsel’s erroneous advice and failure to pro
fide even the minimum post-trial representation necessary 
to protect the client’s interests constituted ineffective assis
tance of counsel. l5  

Defense counsel must also take reasonable measures to 
ensure that the client’s desires regarding appellate represen
tation and possible appellate issues are brought to the 
attention of the appellate courts. l6 To that end, defense 
counsel should have the client read and sign the standard 
“Appellate Rights Form” (also known as a “Request for 
Appellate Representation”). Defense counsel should in
clude on this form any issues the client wants raised on 
appeal and the legal errors made at trial. Defense counsel 
should then serve the original on the court reporter, retain 
a copy; and provide a copy to the client. Moreover, if this 
form is not attached to the copy of the record of trial served 
on the defense counsel for review, counsel should inquire as 
to its whereabouts. I7 If possible, defense counsel may want 
to have the client execute another form. Although the 
Army Court of Military Review and the Court of Military 
Appeals are unlikely to find defense counsel’s representa
tion was ineffective if his or her only error was a failure to 
retain the appellate rights form, claims of ineffective assis
tance can be precluded by diligence in the early stages of 
post-trial representation. 

Trial defense counsel may want to advise the client about 
post-trial and appellate rights prior to trial. Whether a cli
ent intends to plead guilty or not guilty, it may ease his or 
her mind to know that the trial court is not the court of last 
resort. This pretrial preparation will also ensure that the 
client understands the appellate rights advisement given by 
the military judge at the end of his trial. Although the 
military judge is now required to advise the client of his or 
her appellate rights, l9 defense counsel still has the primary
duty to explain post-trial and appellate rights to the 
client.2o 

Post-Trial Submissions 

Rule for Courts-Martial1105 permits an accused to sub
mit written matters to the convening authority which might 

n 

p 16UnitedStates v. Knight,16 M.J. 691.692 (A.C.M.R. 1983) (Citing united States v. Orostefon, I 2  M.J. 431 (C.M.A. 1982) and Palenius). 

l7 Id. 

InManual for Courts-Martial,
United States, 1984. Rule for Courts-Martial 1010 [herdnaftuMCM, 1984 and R.CM. mpcctively]. 
19 I d  
mDep’t of Army, Reg. No. 27-10, Legal SeMces--Military Justice, para. 134a (1 July 1984) [hereinafterAR 27-10]. 
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affect the convening authority’s decision whether to disap
prove any findings of the sentence. R.C.M. 1106(f) allows 
counsel .for the accused to submit written corrections or re
buttal to any matter in the staff judge advocate’s post-trial
recommendation which defense counsel believes is “errone
ous, inadequate, or misleading” and to comment on any
other matter. 21 Usually, it is the defense counsel, rather 
than the accused, who submits matters to the convening au
thority unaer R.C.M. *1105.Failure to submit either a 
petition for clemency or a Goode response is not ineffective 
assistance of counsel per se. If the military judge has recom
mended clemency or  if the staff judge advocate’s 
recommendation to the convening authority contains erro
neous information or is incomplete, however, defense 
counsel’s failure to act may constitute ineffective assistance 
of counsel. *2 

The Court of Military Appeals ting Palenius, has 
that the ‘loya&y of defense counsel to his client-before, 
during, and after trial-is a cornerstone of military jus
t i~e .”~’The court has held defense counsel responsible for 
preparation of the Goode response and of a petition for 
clemency when, in the defense counsel’s professional judg
ment, such a petition may lead to a more favorable sentence 

In United States v. Titsworth, defense 
counsel was specifically advised by the military judge that 
he would entertain a ktition for clemency for suspension of 
the bad-conduct discharge if it was ‘supported by repor? 
concerning appellant’s efforts to rehabilitate himself.25 De
fense counsel did not submit a petition for clemency.26 The 
Court of Military Appeals held that, if the petition was not 
submitted simply becauge of defense counsel’sinaction, the 
accused received inadequate representation. 27 If, however, 
the decision not to submit a petition for clemency was the 
conscious choice of both the accused and the defense coun
sel, the court stated it would find no valid basis for 
complaint by the accused. Because defense counsel‘s affi
davit implied that the accused had concurred in the 
decision not to submit a clemency petition and the accused 
could not be reached for rebuttal, the court did not find 
that the accused had received inadequate representation. 29 

In a subsequent case, United States v. Davis, the Army 
Court of Military Review considered whether the trial de
fense counsel’s failure to notify the convening authority of 
the trial judge’s strong recommendation to suspend the pu
nitive discharge deprived the appellant of effective 
assistance of counsel, 3 1  The Army court opined that 
R.C.M. 1105 shifted the burden of bringing favorable infor
mation to the convening authority’s attention from the staff 
judge advocate to the trial defense counsel. Applying the 
standard set forth in StrickIand v. Washingto#,33 and Unit
ed Stares v. Jefferson,34 the Davis court concluded that 
appellant had received ineffective assistance of counsel at a 
critical point in the proceedings because there “was a rea
sonable probability that the convening authority would 
have suspended the adjudged discharge had he known of 
the trial judge:s ‘strong’ recommendation.”35The Davis de
cision indicates that the A m y  court will find that counsel 
was heffective when there is a “reasonable”probability”that 
the convening authority would have granted clemency had 
he or she known about a favorable recommendation.36 

Additionally, the Navy-Marine Court of Military Review 
has held that defense counsel’s double failure to submit a 
petition for clemency and to rebut an erroneous statement 
in the staff judge advocate’s post-trial reiew, in light of the 
appellant’s desire to return to active duty, a strong recom
mendation for clemency, and a good confinement record, 
constituted ineffective assistance.37 

The military appellate courts have not confined them
selves to finding ineffective assistance of counsel when 
defense counsel fail to submit clemency petitions. Failure to 
rebut erroneous, inadequate, or incomplete information in 
post-trial recommendations can be equally ineffective. In 
United States v. Schreck, defense counsel’s response to the 
staff judge advocate’s post-trial review consisted of a state
ment that he concurred with the staff judge advocate’s 
opinions and recommendation to approve the adjudged sen
tence, despite the fact that the military judge had strongly 
recommended substantial clemency and despite defense 
counsel’s written acknowledgment to the appellant that ‘he 

L . 

21 Matters submitted under the p R.C.M. 1105 will be referred to as petitions for clemency. Matters submitted pursuant t0’R.C.M. 1106 will be 
called Goode responses because the requirement for service of the s ta f f  judge advocate’s post-trial review on trial defense counsel with provision for his re
sponse was first established in United states v. W e :  1 M.J. 3 (C.M.A. 1975). 
22See United States v. Davis, 20 M.J. 1015 (A.C.M.R. 1985). 
23UnitedStates v. Schrcck, 10 M.J. 226, 228 (C.M.A. 1981). 
%United States v. Titsworth,13 M.J. 147, 148 (C.M.A. 1982). 
m Id. 
26 Id 
27 Id. 
Id. 


2sId. at 149. 

’O2O M.J. 1015 (A.C.M.R. 1985). 


. .  

I 

31 The military judge had strongly recommended that the bad-conduct discharge be suspended. The staff judge advocate did not advise the convening nu
thority of this recommendation.Trial defense counsel submitted no matters for the convening authority’s consideration under R.C.M. 1105 or 1106. The 
convening authority took action without considering the militaryJudge’srecommendation for suspension of the discharge. Id. at 1016. 

at 1019. 

33 466 U.S. 668 (1984). . % 

34 13 M.J. 1 (C.M.A. 1982). 
35Davis,20 MJ. at lo!?. 1 

36 Id. 
”United States v. Zepata, 12 M.J. 689 (N.M.C.M.R. 1982). I 
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counsel’s pretrial preparation of the case. Allegations of in
effective assistance can be quickly squelched if a record of 
adequate representation apparent from defense COWd’s 
tile. 

If trial defense counsel desires to be relieved of post-trial 
he Or she must to the which has

jurisdiction of the base for relief. 52 The Palenius court held 
&at dekIlse counsel should continue to perform all post

nta a substitute COUnSel O r  appehte COUnSel 
Point& and have b g U n  PerfO-ng their du

ties, at which point defense counsel can apply for relief. ’3 
The Navy Court of Military Review, sitting en banc in 
United States v. Sterling, 54 provided guidel,ines on how to 
apply for relief because the diversity of approaches in appli
cations for relief signalled a need for uniformity, The Navy 
court expected the application for relief to be “the product
of a conscious, rational consideration by both trial and ap
pellate defense counsel, supporting a conclusion that 
further representation by the original defense counsel is no 
longer to protect the interests Of an 
accused.” ” Defense COmseh application must the 
following assurances: appellate defense counsel has been aP
pointed or has been requested by the accused; all Post-trial 
duties have been Performed, including exmination of the 
staff judge advocate’s review; and all post-hal duties will 
continue to be performed until defense counsel has received 
actual notification of relief. 56 Other pertinent factors may 
include: counsel’s impending release from active duty; geo
graphical separation of counsel and accused; necessity for 
appointment of substitute counsel; and mental Of Physical 
conditions that would make effective representation diffi
cult. 57 The Navy court cautioned trial and appellate 
defense counsel to ensure that their client’s interests are not 
jeopardized by release of the trial defense counsel. 5e 

. , 

52Palenius.2 M.J. at 93. 
53 Id. 
” 5  M.J. 601 (N.C.M.R. 1978) (en banc). 
55 Id. at 602. 
56 Id. 
s7 Id. 
5B Id. 
5g Palenius. 2 M.J. at 93. 

I Substitution of Counsel 
In Palenius, the Court of Military Appeals set forth

g&lines for defense corns want to be relieved from 
the case after a substituteL has been properly desig

‘nated.59 Prior to Palenrus, problems often arose when 
substitute ,counsel were appointed to represent accuseds h 
post-trial proceedings. In many cases, substitute counsel 
had no connection with the case and failed to cornmu
nicate with the appellaqt before responding to the staff 
judge advocate’s post-tnal review. 60 In united States y. 
Iverson, the Court of Military Appeals held that “absent a 
truly unusual circumstance rendering virtually impossible 
the continuation of the established relationship, only the ac- . 
cused may terminate the existing Bffiliation with his trial 
defense counsel prior to the case reaching the appellate lev
el.” 61 The Court found that the accused must agree to the 
substituted counsel before an attorney-client relationship 
C a n  be formed because an attorney cannot act as an agent
without the knowledge and consent of the principal. 62 

Therefore, it is incumbent on both the original and the sub
stituted defense counsel to ascertain that the substitution
has henproperly made and agreed to by the Until a 
substituted counsel has been properly appointed and ac
cepted, the duty to represent a client’s post-trial interests 
remains with the original counsel. Defense counsel should 
scrupulously comply with the procedural requirements of 
Palenius in order to avoid allegations 6f ineffective 
assistance. 

Conclusion 
Trial defense counsel should be active representatives for 

clients men after trial. Failure to perform important post- 
trial dutie$ a n  result in allegations ofineffectiveassistance 
of counsel. More importantly, failure to represent the client 
zealously at every level may substantially prejudice the cli
ent’s opportunity for favorable resolution of his or her case. 

1 

” .  

,6oUnitedStates v. Iverson, 5 M.J.440 (C.M.A. 1978); United States v. Brown, 5 M.J. 454 (C.M.A.1978); United States v. Miller,2 M.J. 767 (A.C.M.R. 
1976); United Statts v. Economu, 2 M.J. 531 (A.C.M.R.1976). 
61 5 M.J.at 44243. 
62 Id. at 443. The Army Court of Military Review agrees with this proposition. See United States v. Simmons, SPCM 21372 (A.C.M.R.25 Sept. 1985); 
United States v. Miller; United States v. Economu. 
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.The Right to Counsel: What Does It Mean to the Military 

Captain Donna L. Wilkins 
Defense Appellate Division 

Introduction 
Tbe right to counsel afforded suspects under the fifth and 

sixth amendments to the Constitution of the United States 
are distinct, but may overlap in their application. The fifth 
amendment right to counsel developed to interject an attor
ney between law enforcement personnel and the suspect, 
thereby protecting the individual from self-incrimination in 
the inherently coercive atmosphere of a custodial interroga
tion. The sixth amendment right to counsel provides that 
all individuals facing criminal proceedings have the assis
tance of an attorney. 2 

These constitutional amendments and the black letter 
rules interpreting their applicationare not always helpful in 
determining when the right to counsel attaches under each 
of the amendments. The purpose of this article is to help
the trial defense counsel recognize when either the fifth or 
sixth amendment right to counsel attaches for the military 
suspect and assist the trial defense counsel in determining 
the duty owed to that individual. 

Fifth Amendment Right to Counsel 
The United States Supreme Court, in Miranda v. Arizo

na. set out the requirement that counsel warnings be given
by law enforcement officers to a suspect during a custodial 
interrogation. The Court concluded that, because of the in
herently compelling and coercive nature of custodial 
interrogations, there was a need to ensure that the suspect
truly had the option to either remain silent or to make a 
voluntary statement. Thus, based on this reasoning, the 
court established the fifth amendment right to counsel. 
Miranda requires that: 
[A]suspect must be warned prior to any questioning 
that he has the right to remain silent, that anything he 
says can be used against him in a court of law, that he 
has the right to the presence of an attorney, and that if 
he cannot afford an attorney, one will be appointed for 
him prior to any questioning if he so desires. 

This rights advisement is required before any incriminat
ing statements made during custodial interrogations may be 
admitted at trial. If an individual renders an incriminating 

statement without having been previously advised of these 
rights or after invoking the right to remain silent or to con
sult with an attorney, the statement is considered 
involuntary and a violation of the fifth amendment. 

Article 3 1 of the Uniform Code of Mktary Justice6 pro
vides that a person may not be interrogated or requested to 
render any statement without fmt being informed of the na
ture of the offense for which he is suspected, that he has a 
right to remain silent, and that any statement h d e  may be 
used against him as evidence at a trial by court-martial. The 
Article 31 Warnings do not require right to counsel wam
ings. The Article 31 warnings must be given by any person 
subject to the Code who is acting in an official disciplinary 
or law enforcement capacity8 and who is soliciting an in
criminating response or statement from a suspect. There is 
no requirement that the suspect be in custody before he or 
she is entitled to be advised of his or her Article 31 rights. 

Although the Article 31 rights do not require the advise
ment of the right to counsel, the fifth amendment right to 
counsel was made applicable to the military in United 
States v. Tempia. Counsel rights and warnings required
by Miranda were subsequently codified in Mil. R.Evid. 
305(d)(l)(A). This rule requires that an individual be ad
vised of his or her right to consult with counsel and to have 
cbunsel present prior to an interrogation, where the suspect 

’is in custody, could reasonably believe himself or herself to 
be in custody, or is deprived of his or her freedom of action 
in any significant way. Thus,whenever a suspect is interro
gated in a non-custodial atmosphere, the investigator must 
advise the individual of his or her Article 31 rights. If the 
suspect is in custody or is significantly deprived of his or 
her freedom of movement, the investigator must advise the 
suspect of his or her Article 3 1  rights and the right to 
counsel. 

In United States v. Scott, the Court of Military Appeals 
addressed the meaning of “custody.” The court held that 
whenever a suspect is directed to report to a particular indi
vidual or place and the order, which the suspect is not free 
to decline, is clearly given for law enforcement purposes, 
the suspect is in custody. I 2  Another important factor in de
termining the existence of “custody” would be whether the 

‘U.S.Const. amend. V. See Miranda v. Arizona,384 U.S.436 (1966). For a further discussion of the right to counsel, see Finncgan, Invoking the Rigfir to 
Counsel: The Edwards Rule and the Militury Coum, The A r m y  Lawyer, Aug. 1985, at l i  CriminalLaw Division, the Judge Advocate Genaal‘s School, U.S. 
Army, Criminal Law-Evidence, chapters 26 & 27 (June 1986) (to be published as Dep’t of Army, Pam. No.27-22). 
2U.S. Const. amend VI. 

384 U.S.436 (1966). 
‘Id. at 479. The opportunity to exercise these rights must be atforded the EUSptct throughout the interrogation process. 
’Id. at 444, 478-79. 
6Unifom Code of Military Justice art. 31, 10 U.S.C.ij 831 (1982) [hereinafter UCMJJ. 
7Mil. R. Evid. 305(c). 
‘Mil. R. Evid. 305(c) analysis. 

Mil. R Evid. 305(b)(1). 
lo16 C.M.A. 629, 37 C.M.R. 249 (1967). 

22 MJ. 297, 302 (C.M.A. 1986). 
‘2 Id 
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individual could objectively perceive that the order to r e  , rule, however, the Court of h4ilitaq Appeals has decided 
port had a law enforcement purpose.I3 If, however, a that the Edwards per se rule does apply to military 
suspect is ordered to report to a superior who is not a law- , 
enforcement official and is not apparently exercising law-en
forcement functions and the order has a valid military 
purpose apart from any law-enforcement purpose, the sus
pect is not in custody. 14 In light of the interpretation of 
“custody” ia Scott, the right to counsel would appear tb at
tach whenever an individual is directed to report to a 
particular place or individual for questions by anyone who, 
under the circumstances, is acting in a law-enforcernent ca
pacity and it appears to the individual that the order to 
repod and the questioning have 8 law-enforcement P U P = -

After MimndU, a question remained about happens 

once the suspect has been given the warnings and has in

,voked the right to counsel. 15 In Edwurds v. Arizonu, 16 the 

Supreme Court addressed the question. The Court was ap


ed that, once the suspect had invoked his 

sel, the police might attempt to obtain a subse


quent waiver of that right and thus establish the 

admissibility of any statement obtained from the suspect, by 

simply showing that the suspect had responded to further 

police-initiated custodial interrogation. Edwards set out 

the following per se rule: once an accused or suspect in cus

tody invokes the right to counsel, no further interrogation 

is permitted until counsel has been made available or udess 


nitiates further communication or 


deof Evidence 3 0 5 0  provides that 
“[i]f a person chmsa to’exercise the privilege against self
inccminatiop or the right to counsel under R.Evid. 

. 	 3051, questioning mJst w s e  immediately,” This rule does 
not answer the question of whether or when questioning 
may be resumed following the exercise of a suspect’s rights,
because the drafters felt that the courts had not fully re
solved the matter at that time. l9 Since the drafting of this 

. I 


l3 Id. 

interrogations. 

Even after Edwards became part of military law, the mili- ,

tw courts have continued to wrestle with the meaning of 
“counsel made available.” 2 1  In United States v.  
Whitehouse, 22 the Amy Court of Military Review declined 
to interpret Edwurds as a prohibition against further inter
rogation until the suspect has actually talked to a lawyer. 
The court felt that the military suspect could properly 
waive his right to counsel after having invoked that right if 
the suspect was afforded the opportunity to seek counsel, 
and then exercised his prerogative 89 to whether he wished 
to speak with the In Whitehouse, the accused had 
thirteen days in which he was free to seek out and consdt 
with counsel. He was not confined during that time, but he 
never consulted with an attorney. The court concluded that 
“counsel made available” meant “a reasonable opportuni
ty” to consult with counsel.% 

Military Rule of Evidence 305(d)(2) provides that 
“[w]hen a person entitled to counsel under &ld. R. Evid. 
305(d)(l)l requests counsel, a judge advocate . . . shall be 
provided by the United States , . .before the interrogation 
may proceed.” The United States, whether through the Tri
al Defense Service or the staff judge advocate, must ensure 
that a suspect i s  promptly provided \kith legal consultation 
or representationwhenever required by law or regulation.25 

In addition, military police are directed, pursuant to their 
own regdatiOn,z6 that once a “SUSPeCt indicates that he 
wishes to consult a lawyer, he must not be questioned until 
a h w e r  is obtahd.”27The military Police investbator is /F 

instructed not to influence the suspect to alter his or.her de
sire to consult a lawyer and that the suspect “will be 
provided the location a d  telephone number of the nearest 

* I  

“Id It should be noted that, while the Court used the tQminology “custody,” the issue involved “seizure” under the fourth amendment. “Seizurc” under 
the fourth amendment and “custody” under Miranda are not necessarily the same. Berkemer v i  McCarty, 468 U.S.420 (1984) (Highway patrol stopped car 

giving Miranda warnings, asked driver if he had used intoxicants; held to be a fourth amendment seizure, but not “custody” 

the issue of when an interrogation may be resumed after the suspect has asserted the right to remain silent in Michigan v. 
Mosley, 423 U.S. 96 (1975). The Court determined that the sdmissibility of statements obtained after a person h custody askerted his right to remain silent 
depended on whether the @ce “~rupulouslyhonored” the suspect:s right to be questioned. Id. at 104. I 

16451 U.S.477 (l981),, 
‘’Id. at 484-85. 
18 Id. r 

l9 Mil.R. Evid. 305(f) analysis. 
”United States v. Harris,19 M.J.331,338 (C.M.A. 1985). 1 I 

21The Supreme court has not acidrased the meaning of ‘sco~nseImade 
14 MJ 643 (A.C.M.R. 1982). 

l3Id. at 645. i s 

24 Id. In United States v. Applewhite,20 M.J. 617 (A.C.M.R.),petirion granted, 21 M.J. 275 (C.M.A.1985), the government Bt into theloophole of ‘‘munsel 
made available” when the accused had nn opportunityto see counsel,but failed to do EO, for five days between the invocation of the right to counsel and the 
polygraph examination &er which he gave written dessions regarding the offenses.In United States v. Goodson, SPCM 16459, slip op. at 5 (A.C.M.R. 17 
Sept. 1986), which was on remand from the Court of Military Appeals, the Army Court of Military Review held that time was a factor to be weighed under 
the totality of the circumstances.In addition to time, that court weighed whether the appellant was continually at liberty during the time he supposedly had 
to seek counsel. In that case, Goodsom was at liberty from noon on Saturday until 1630 the following Monday. The court held that counsel had not been 
“made available” to Goodson under the circumstancesof that case. 

r 
”Dep‘t of Army, Reg. No. 27-10, Legal Services-Military Justice, para. 6 8 g  (1 July 1984) (C3, 1 Oct. 1986) [hereinafter AR 27-10]. 
*6 Dep‘t of h y ,  Reg. No. 19630, Military PolicbMilitary Police Investigations, appendix C, para. C-3 (1 June 1978). Ia United States v. Gocdson, dip 
op. at 5, the Army Court of Military Review noted this particular regulation and found that it had not been followed in appellant’s case. The court held that 
appellant should not be penalized for the government’sfailure to abide by its own regulation. 
27 Id 
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obtained involuntary under Article 31(d) of the Uniform 
Code.” 

The Military Rules of Evidence have codified and ex
panded the McOmber notice requirement: 

When a person subject to the code who is required to 
give warnings under mil. R..Evid. 305(c)] intends to 
question an accused or person suspected of an offense 
and knows or reasonably should know that counsel ei-

I ther has been appointed for or retained by the accused 
or suspect with respect to that offense, the counsel 
must be notified of the intended interrogation and givh 
en a reasonable time in which to attend before the 
interrogation may proceed. & 

I , 

Notice to counsel of a subsequent interview is requjred only 
when the offenses under investigation are related to those 
offenses for which counsel represents the suspect. If the of
fenses in question are distinct and unrelated to those 
offenses for which the suspect is represented by counsel, no 
notice is required.45 This exception to the notice require
ment is at odds with the purpose of the fifth amendment 
right to counsel. A suspect who invokes his or her right to 
counsel is in effect saying, “I do not feel competent to deal 
with the police except through a If a suspect 
feels incompetent to deal with the police on one offense, 
why should he or she be expected to feel competent to deal 
with the police on another unrelated offense, especially one 
that Is more serious? The preferred rule should ensure that 
whenever a suspect is being represented by a lawyer for any 
criminal offense, he or she should not be interrogated about 
another offense without fmt informing that lawyer, whether 
the offense is related or not. 

Under McOmber and Mil. R.Evid. 305(e),’ investigators 
are required to give notice only to the attorney who has “an 
existing attorney-client relationship,” 47 and not to a de
fense counsel who may inevitably represent the suspect. 
Nor is the investigator fequired to ask the suspect whether 
an attorney-client relationship exists.48 Although the Me-
Omber rule w& itltended to safeguard the suspect’s exercise 
of the right to counsel, the courts have left gaps through 
which a crafty investigator can crawl. For instance, if the 
government does not actually “provide” the suspect with 
counsel upon the invocation of his or her right to counsel, 
the suspect might not seek counsel or the attorney he or she 
does see may provide only the “basic suspect advice” with
out forming an attorney-client relationship. In the absence 
of an attorney-clientrelationship, there is no notice require
ment and there is no one standing in the way of the 
investigator who desires to re-interrogate the subject. The 
suspect’s exercise of the right to counsel would be better 
protected if the government ensured that counsel was pro
vided once the suspect invoked his or her right to counsel. 
Then there would be no question of whether the 
represented by counsel and the suspect would h 
torney to act as an intermediary with the police. 

43 Id. at 383. 
@Mil.R. Evid.305(e). 

of the Defense Counsel 

okes his or her right to counsel, he or 
she may wander into or be directed to the Trial Defense 
Service offid. Generally: there is no overt effort by the gov- 
ernment to actually put the suspect in touch with a lawyer. 
If a suspect goes to the Trial Defense Service office at this 
early stage, the defense counsel’s actions during this initial 
meeting will decide how much meaning the “right to coun
sel” has for the suspect. 

At this early juncture, some defense counsel take <the 
“let’s wait and see” attitude; that is, wait and see if the gov
ernment is going to prefer charges. The defense counsel 
who takes this attitude believes that there is no requirement 
to form an attorney-client relationship with a suspect until 
charges have been preferred and will not take any overt ac
tion to represent the suspect at this time. The suspect i s  
provided the “basic suspect advice,” sometimes en masse, 
and sent on his or her way. The “basic suspect advice” con
sists of informing the suspect that he or she has a right to 
remain silent and that anything he or she says to a govern
ment official may be used against-him or her at a trial by 
court-martial. The suspect is advised that he or she has a 
right to consult with an attorney before being interrogated 
and to have such attorney present at the interrogation. The 
suspect is  told if someone tries to question him or her about 
the offenses of which, he or she is suspected, the suspect 
should invoke his or her rights and not speak about the of
fenses. The suspect is generally not asked about the offenses 
for which he or she is suspected for fear that an attorney
client relationship may be established. The suspect is explic
itly told by the defense counsel that he or she i s  not the 
suspect’s attorney. 

The “basic suspect advice” may be good advice, but from 
the suspect’s point of view, the exercise of the right to coun
sel becomes no more than a re-run of the Article 31 and 
Miranda rights given by the investigator. The suspect 
could, and often does, receive the same information from 
viewing a tilm or talking with,the unit legal clerk. The sus
pect who invoked the right to counsel because he or she 
needed help in dealing with the law enforcement investiga
tors has ngt received that help in this situation. The suspect 
is not represented by an attorney for the purposes of requir
ing McOmber notice. Even if asked by the investigator, the 
suspect would indicate that he or she does not have an 
attorney. 

In some instances, providing only the “basic suspect ad
vice“ to a suspect may be appropriate. The attorney should 
not form an attorney-client relationship in those cases 
where representation of the suspect may present a conflict 
of interest for the attorney. In addition, U.S.Army Trial 

’	Defense Service (TDS) policy discourages defense counsel 
from forming attorney-client relationships with suspects 
who are considered transient or who will be tried at another 

451d.See United States v. Spencer, 19 M.J.184 (C.M.A.1984); United Stntos v .  Lwry, 2 MJ. 55 (C.M.A. 1976). 
46Thisrationale has ita roots in Michigan v. Mosley, 423 US.96,109 (1975) (Whik,J., concudng). 
“United States v. Littlejohn, 7 M.J. 200, 203 (C.M.A.1979). See Mom v. Burbine, 106 S. Ct. 1135 (1986). 
48UnitedState8 v. Harris,7 M.J.154 (C.M.A.1979). 
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location. 49 In these cases, however, the defense counsel 
should not leave the suspect with the feeling that he or she 
will have to fend for himself or herself when dealing with 
the “government.” The defense counsel should 
suspect that the counsel cannot enter into an at 
relationship, but that arrangements are being made to ob
tain an attorney.’O The suspect should be advised not to 
talk to anyone regarding the offenses until he or she has 
had an opportunity to consult with counsel. The defense 
counsel should arrange for the suspect to have telephonic 
contact with counsel as soon as practical and should make 
every effort to assure that the invocation of the right to 
counsel was not in vain. 

Other defense counsel take the position that ah attorney
client relationship should be formed early in the investiga
tive process. It may be in the client’s best interest to render 
a statement early, but if the defense counsel refuses to talk 
to the client about the offenses of which he or she is sus
pected, the defense counsel cannot intelligently advise the 
suspect. If the defense counsel might not be the ‘attorney 
representing the suspect at trial, he or she should inform 
the suspect of this fact at the initial interview. This precau
tion may facilitate obtaining a release from the client in the 
event that the h t  attorney is unable to represent the client 
at subsequent proceedings. ’ I  Just because an attorney 
forms an attorney-client relationship with a suspect at the 
initial interview does not necessarily mean that attorney 
will be required to represent the suspect at trial. Althou& 
the establishment of an attorney-client relationship with an 
accused is an important factor in determining whether to 
grant a request for individual military counsel, it is not the 
only factor. ’z The concern for loss at trial of the attorney
who initially established an attorney-clientrelationship with 
the suspect should not be the motivating factor. This ispar
ticularly true when the effect of requiring representation at 
trial by the first attorney is to discourage active representa
tion at the early stage. 

The right to counsel can only have meaning for the sus
pect if the suspect has an attorney to represent him or her 
at the stage where he or she has invoked the right to coun
sel. The defense counsel should make it clear to the suspect 
that he or she has an attorney and that if anyone attempts 
to question him or her, the suspect should inform them that 
he or she i s  represented by counsel and that they should 
contact such counsel before proceeding with the interroga
tion. The defense counsel should give the suspect the 
counsel’s referral card. This would reinforce to the suspect
that he or she is represented by counsel and discourage in
vestigators from proceeding in absence of notice to counsel. 

The defense counsel may also consider personally notifying 
enforcement personnel and the suspect’s chain of com

mand that he or she is representing the suspect and that, 
rior to any subsequent interrogations of the suspect, he or 
e should be notified and given an opportunity to be 

present at such interrogations. 
An advantage to forming an attorneyclient relationship 

early is that the defense counsel may.& able to prevent the 
suspect from ever going to trial or at the very least have 
more control over the case as it reaches trial. The defense 
counsel is likely to know the government’s case even before 
the trial counsel. By taking the h t  crack at witnesses and 
the available evidence, the defense counsel will know the 
strengths and weaknesses of the government’s case early on. 
The defense counsel may be able to obtain a commitment 
from the suspect’s chain of command for a less severe dis
position of the suspect’s case. Although the defense counsel 
may perceive this hitial activity as onerous in view of the 
fact that charges may not have been preferred against the 
suspect, the benefit to the suspect in the long run may far 
outweigh any burden the defense counsel perceives. 

Defense counsel who take the position of initially provid
ing the suspect with the “basic suspect advice” may find 
that they have provided the suspect with advice and have 
formed an attorney-client relationship with the suspect re
gardless of their intentions not to do so. By not taking a 
more active role in representing the suspect in the initial 
stages of the case, the defense counsel may fmd himself or 
herself in breach of the duty of loyalty owed the suspect.53 

Defense counsel sometimes try to avoid forming an attor
ney-client relationship with the suspect because of 
considerations of time and government economy. When an 
attorney is representing competing interests, a c o d k t  of in
terest exists,” and the defense counsel is ineffective. In 
addition, the suspect who has invoked the right to counsel 
at a custodial interrogation has a right to a defense eounsel 
to represent him or her under law and regulation;5s there
fore, defense counsel have a duty to the suspect to form an 
attorney-client relationship. Under the fifth and sixth 
amendment, the suspect is entitled to an attdrney who is 
“peculiarly and entirely the [suspect’s] own representative; 
who owes him total fidelity; to whom full disclosure may be 
safely made in a privileged atmosphere, and from whom 
[the suspect] can learn with confidence a proper course of 
action.” s6 The counsel’s primary consideration should al
ways be the welfare of the suspect. 

If the defense counsel, who commences representation of 
a suspect or has dealt with the suspect in such a way as not 
to form an attorney-client relationship, will not be able to 

49SeeUS. Army Trial Defense Service Standing Operating Procedures, para. 3-2@)(2) (1 Jul. 1983) [hereinafter SOP]. This policy appears to be contrary 
to the mission of USATDS, however, which is to provide defense counsel services for Army personnel whenever required by law or regulation,SOP para. 
1-3. U.S. Army TrialDefense Training Memorandum 86-2, para. 14 (1 Jul. 1986) reinforced the idea that a more protectivestance may be needed for tran
sient personnel in that the soldier should be made aware that he or she has a continuingright to an attorney throughout the investigativeprocess and that nn 
“attorney of record” should be established for contact during further investigativeefforts. The memorandum pointed out the need for periodically monitor

’ing these types of situations to determine whether an attorney-client &tionship should be established. 
~ ,5 0 ~ para. ~3-3(a)5. 

Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 505(d)(Z)(B) provides sKctficlimitationson the excusal of a counsel from a case 
once an attorney-client relationship has been formed.Counsel can be excused at the request of the accused. 
”United States v. Gnibus, 21 M.J. 1, 9 (C.M.A. 1985). 
53 Model Code of Professional Responsibility EC 7-1 (1980). The lawyer has a duty to represent the client zealously within the boundsof the law. 
%UnitedStates v. Kidwell, 20 M.J.1020 (A.C.M.R. 1985). 
55SeeMil. R. Evid. 305(d); AR 27-10. para. 6-8g. 
56Ternpiu, 16 C.M.A. at 639, 37 C.M.R. at 259. 
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subsequently represent the suspect at trial, the defense 
counsel should ensure that counsel is  appointed and avail
able to represent the suspect ,at future interrogations or 
pretrial proceedings57 Counsel should also ensure that an 
attorney of record is established for Contact during future 
investigative processes. 

Defense counsel are sometimes overworked and may 
have very little time outside of preparhg the cases of their 
existing clients. Their job may be made easier, however, by 
spending time outside of their offices educating the troops
about the TDS and cultivating relationships with those in
dividuals whomay make *adifference in the lives .of their 
future clients. Defense counsel can help the potential sus
pect. by -educating soldiers, commanders, and law 
enforcement personnel abobt the mission of the installation 
trial defense office andrby acquainting them with the law
yers who support that mission. There are a number of 
soldiers who do not know about TDS or that lawyers are 
available who are designated to perform defense counsel 
services. When a soldier is dealing with a law enforcement 
investigator for the first time in his or her life, the knowl
edge that free lawyers are available will allow him or her to 
effectively exercise his or her rights. The soldiers and the 
commanders can be educated through, news articles and 
participation by trial defense counsel at unit training clas
ses. Training noncommissioned officers are always looking 
for someone in the military justice division of .the staff judge 
advocate’s office to teach classes to the troops. Defense 
counsel I should volunteer to participate in some of these 
classes. 

The defense counsel shodld visit command 
enforcement personnel routinely ’*and establish .a good 
working relationship with these individuals. Defense coun
sel must remember that these are the individuals who will 
be making the decisions that will affect a client’s future. De
fense counsel should listen to and try to‘understand the 
concerns of commanders and law enforcement personnel,
but at the same time make their own views and positions 
known. The defense counsel, once having won the respect
of commanders and .law enforcement personnel, may be 
pleasantly surprised when those same individuals support
the recommendations of the defense counsel regarding a cli
ent or send an individual, who may be in ‘‘trouble” and in 
need of help, directly to the TDS office. Trial defense coun
sel, like their civilian counterparts, need to take an active 
role in the military community. Defense counsel may find 
that maintaining and cultivating with com

y dividends 
p the defense counsel better protect

the rights of those clients. 
Defense counsel should provide defense services through

out the duty day and on weekends, holidays, and other non

twenty-faur hours a day, but the TDS counsel should estab
lish a procedure to provide necessary defense service during 
those non-duty hours when a suspect is most likely to be 
brought in by the military police for questioning. The TDS 
office can establish itsmvn on-call roster to be distributed ,

to the staff duty officer and law enforcement personnel as 
part of the on-call roster for the judge advocates from the 
office of the staff judge advocate. In the event that a soldier 
requests counsel, or is otherwise in need of a defense coun
sel, there will be a number available where a defense 
counsel can be contacted. 

Another alternative is to maintain an answering machine 
at the TDS office to provide instructions for the soldier 
seeking counsel during non-duty hours. At the minimum, 
defense counsel should make their existence known to law 
enforcement officers and let them know how to reach a 
TDS counsel during non-duty hours. Do not let the excuse 
that the “on-call J A G  is only for the military police be the 
excuse given to your clientsm when they request to consult 
with a defense counsel after hours.. 

Duty of the Cove 

Military Rule of Evidence 305(d)(2) requires the United 

States to provide counsel to a suspect who has invoked his 

or her right to counsel at a custodial interrogation before 

the interrogation may proceed. Under this rule, counsel h e  

generally provided by TDS. The mission of the TDS is “to 

provide specified defense counsel services for Army person

nel: whenever required by law or regulation.”61 In the 

event that TDS counsel are unavailable, the government is 

required to designate non-trial defense service counsel to,  

perform defense counsel responsibilities. Counsel under 

this rule are usually provided from the office of the staff 

judge advocate. When a suspect invokes the right to counsel 

duririg a custodial interrogation, the government has a obli

gation to detail or appoint a counsel to represent the 

suspect, either by way of TDS counsel or counsel from the 

office of the staff judge advocate. To hold the government 

to a lesserhuty would ,dlow the government to take advan

tage of a situation where the suspect has been denied 


el because of TDS’s inability to provide counsel or r e  
to form an attorney-client relationship with an 

individual. 

Conclusion 
Military Rule of Evidence 305 and the case law interpret

ing the fifth and sixth amendments do not necessarily set 
out clear standards for determining when the right to coun
sel attaches. This issue continues to be addressed by the 
courts. Defense counsel should be alert to those instances 

, where a suspect’s right to counsel attaches prior to the 

rights advisement administered during a custodial interro


duty periods.’9 TDS offices are not exp&3ed*to be manned 1 G gation. This will allow defense counsel to take an overt role 

, I 

I 

57CcAnders v. California, 386 U.S.738, 744 (1967) (“the constitutionalrequirement of substantial equality and fair process can only be obtained where 
counsel acts in the role of an active advocate in behalf of his client”). 
58S0P,para. 3-150. All USATDS counsel are expected to visit commanders and staff elements routhely, attend oficer calls and other social functions 
when invited, volunteer their services, and otherwise take M active role in the military community. I 

5gS0P, para. 3-10(a) and (c). 
@See Goodson, slip op. at 2. The military investigator told the appellant that thesoncall JAO was for the military police. use only, thus leaving oppellkt
with the impression that no JAGSwere available for him to consult. 
61AR 27-10, para. 6-2. 

AR 27-10, para. bag. 
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in the development of-the client’s case from its initiation. worth to the “right to counsel.’’ The military suspect will 
By effectively representing the client at this early stage in truly have a “champion” between him or her and the 
the criminal proceedings, the defense counsel can hive government.

l 

P-


DAD Notes 

Controversy in Challenge for Cause 

The b y Court of Military Review recently decided a 
controversial case involving both the denial of the defense’s 
challenge of the militaryjudge for cause and the subsequent 
denial of a request to proceed to trial by military judge
alone. In United States u. Shemod, I appellant challenged 
the military judge for cause after the judge disclosed on the 
record that he lived next door to the victims of one of the 
on-post burglaries of which the accused was charged and 
the daughter of these same neighbors was the female victim 
of the assault and battery chargee2The military judge de
nied the challenge for cause and the subsequent request for 
trial by judge alone. The accused was tried by a panel 
composed of officers and convicted of several offenses in
cluding burglary and assault and battery. 

The court found that the military judge erred as a matter 
of law by refusing to recuse himself upon challenge. The 
court based its holding on Rule for Courts-Martial 902(a)‘ 
which requires recusal to avoid the appearance of partiality. 
The court held that the trial judge abused his discretion in 
deciding not to recuse himself, and cautioned other judges
that their discretion is not unlimited.s Ultimately though, 
the court found no prejudice resulting from the military
judge’s error and affirmed the findings of guilty. 

In finding that the military judge’s subsequent refusal to 
grant appellant’s request for trial by judge alone was not er
ror, the court again applied the abuse of discretion 
standard. The court said that the military judge’s action in 
removing himself as the fact tinding and sentencing authori
ty “promoted the interest of justice in avoiding even the 
appearance of bias, prejudice, or evil.”6 The appellant was 
not totally without relief, however, as the court found his 
sentence inappropriately severe, and reduced the confine
ment portion from twenty-nine to twenty years. 

In United States v. Allport, the court, relying on Sher
rod, assumed without finding that the military judge erred 

when he refused to recuse himself, but again found no 
In AZlport, the day befdre the trial, the military 

judge made some apparently joking comments to the trial 
defense counsel regarding the refusal of the appellant’s fam
ily to lend him money to reimburse the victim of the 
charged larceny offense. W e  the court found error and 
chastised the military judge for making the comments,[and 
the trial defense counsel for having “some difficulty in ac
cepting criticism from the bench”],I0 it found no legal 
prejudice. 

Trial defense counsel should be concerned about the 
Sherrod decision because of its practical effects on trial tac
tics. The Army Court of Military Review found that 
although the military judge should have recused himself, no 
prejudice resulted because the panel members, not the mili
tary judge, determined the appellant’s guilt and sentence. 
The trial defense counsel in Sherrod had opted to request 
trial by judge alone when the military judge initially refused 
to recuse himself. That request is not surprising given the 
sensational nature of the crimes. I 1  It is also no surprise that 
the military judge denied the request because of his stated 
relationshipwith some of the victims. In so doing, however, 
the military judge also shut the door on one of appellant’s 
options--choosing who would decide his case. 

Military judges may be expected to deny requests for trial 
by judge alone in this and similar situations. What is dis
turbing about the denial in the Shemd case is the broblem 
the pahies had in obtaining a fair and impartial panel. ThatI -~ 

fact was demonstrated by the numerous successful chal
lenges for cause against potential members in the case. 
Unfortunately, because of the nature of the crimes, especial
ly the assaults on young dependents in their military 
quarters, it is highly unlikely that the appellant could have 
found an unemotional, detached panel on any military in
stallation. Obviously, the appellant preferred to  be 
sentenced by an experienced, trained legal mind, one less 

22 M.J. 917 (A.C.M.R.1986). For a further discussion of challenges of the military judge and trial by judge alone, see Criminal Law Division, The Judge 
Advocate General‘s School, U.S.Army, Criminal Law-Trial Procedure, chapter 3 (May 1986) (to be published as Dep’t of Army, Pam No. 27-173). 
’The female assault victim was also a close friend of the judge’s own thirteen year-old daughter, the chid had spent tbe night at the judge’s quarters previ
ously, and the judge had chauffeured groups of children, including the victim, to various places, among which were ski trips lasting one m two days. 
g e r m ! ,  22 M.J. at 919. 
’Id 
‘Manual for Courts-Martial, United States. 1984, Rule for Courts-Martial902(a) [hereinafter R.C.M.].The standard is based on the appearance of partiali
ty and applies when reusonably questioned. 
’ S h e d ,  22 M.J.at 921. 
6 I d  

Id .  at 923. 
c4, 

‘SPCM 22061 (A.C.M.R. 1 1  Sept. 1986) 
91d.slip op. at I ,  3. 
l01d. slip op. at 2-3. 
I ’  Private Sherrod was also convicted, inter alia, of mmmitting an indecent act on a male child under the age of s ix tm.  S h e d ,  22 M.J. at 91E. 
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likely to react emotionally to the sensational nature of the 
CrifieS. 1 

In Sherrod, the fact that the military judge in reality had 
no discretion to grant the’request for judge alone might 
have deprived the appellant of a fair trial. The panel that 
sentenced him imposed the maximum sentence. The Army 
Court of Military Review, without much explanatioe, 
found the maximum sentence too harsh and reduced the 
confinement adjudged by approximately one-third. The 
anomalous result is that the court gave sentence relief 
where it refused to h d  prejudice. It remains to be seen how 
Shemd will fare on further appeal. Captain Lida A. Stout.. I 

Rehabilitative Potential Evidence Limited 

Rule for Courts-Martial (R.C.M.) lOOl@) permits the 
prosecution to present “evidence, in the form of opinion, 
concerning the accused’s . . .. potential for rehabilitation.” 
In United States v. Horner,IZ the accused‘s battery com
mander; testified that the accused “should [not] be allowed 
to stayhin the Arzny.:’l3 The defense counsel, on cross-ex
amination, established that the witness based his opinion 
“solely on the fact that drugs had been distributed. Specifi
cally, the commander &feltthat no one who distributed 
drugs should be retained in the service, ‘[rlegardless of the 
characteristics of the individual involved.’ ” l4 The military 
judge denied the defense motion to strike the witness’ 
testimony. 

In deciding whether. this b o n y  was admissible, the 
court looked at the analysis,to the R.C.M.1001(b). l 5  The 
analysis indicated that the trial counsel may present evi
dence of the. service members rehabilitative potential, and 
that similar information from the accused’s employer or 
neighbors is often included in civilian pre-sentencing re
ports. The court accepted these comments, but left it open
for future cases to decide whether the comments of the 
drafters were accurate. l6 It would be wise ‘fortrial defense 
counsel to object to this type of testimony as not being com
monly included in entencing reports. 

The Court of Military Appeals ruled, however, that the 
testimony was inappropriate because it was “based not up
on any assessment of appellant’s character and potential, 
but upon the commander’s view of the severity of the of
fense.” 17. The court stated that 

[t]he witness’ function in this area is to impart hisher 
special insight into the accused’s personal circum
stances, I t  would be ironic ”and absurd If R.C.M. 
1001@)(5) were construed to allow the parties to call 
witnesses simply for the purpose of telling the court- h 

martial what offenses, in the witness’ estimation, re
quire punitive discharge or lengthy confinement, etc. la 

The court found harmless error in a trial by military judge
alone and indicated that “the commander’s comments 
should have been stricken.” l9  

When a government witness ren an &inion on hen
tence appropriateness, defense hunsel should vigorously
cross-examine to determine whether the opinion is based 
only upon the severity of the offense rather than on the ac
cused’s personal circumstances. Defense counsel should be 
especially vigilant in drug and barracks larceny cases. The 
conventional “wisdom” ’ among noncommissioned officers 
and commanders‘is that these offenses automatically war
rant harsh treatment. Conveying that attitude on the 
witness stand is clearly condemned in Homer. Captain Pe
ter M. Cardillo. 

Preserving Objections to Laboratory Evidence 

In most cases, defense counsel must rely on gdvernment 
or military laboratories to process relevant evidence. What 
rights does the accused have in the preservation of this 
evidence? r 

In United States v. Kern, zd the Court of Military Appeals 
stated that Article 4621“seems to go beyond” the constitu
tional minimum when it states‘that “trial counsel, the 
defense counsel, and the coud-martial shall have equal op

~

portunity to obtain witnesses and other evidence.” In so 
holding, the court adopted the test for preservation of evi
dence applied bp the United States Supreme Court in 
Califomfa v. Trornbetta. 22 In Trombetta, the Supreme
Court held that a constitutional duty to preserve evidence 
arises when: the evidence possesses an exculpatory value 
that is apparent before the evidence i s  destroyed; and the 
evidence is of such a nature that the defense would.be una
ble to obtain comparable evidence by other reasonably 
available means. 23 The burden of proof is on the defense to 
establish these facts. 24 

In United States Y. Garries,z5the Court of Military Ap
peals applied the above test in a murder case involving
blood stain evidence examined by an FBI laboratory. The 

1222 M.J.294 (C.M.A. 1986). For a discussion of what evidence is  admissible during sentencing, see Gaydos & Capofari, A Methodology for Analyzing Ag
gmvtationEvidence, Tpe Axmy Lawyer, July 1986, at 6. 
131d at 295. 1 

t4 Id. 2 

Id. 
I6Id at 296.
’’Id. i 

la I d .  (emphasis in origi 
19 Id. 1 

2022MJ.49 (C.M.A. 1986). 
2’ Uniform Code of Military Justice art. 46, 10 U.S.C. Q 846 (1982). rc 

“467 U.S. 479 (1984). 

131d.at 489. 

UProof must be by a preponderance of the evidence. R.C.M.905(c)l. 

u22 M.J. 288 (C.M.A.’1986). 
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court ruled that the laboratory report 

cause the defense did not meet its burd 

no hint existed of bad faith,by the government. 

did note, however, that the result might have been different 

ifthe testing had been done by the military or at its request,

because the fuilure to provide norice to the ,defense of the 

testing and destruction of the evidence would be difficult to 

excuse.l7 


When evidence is destroyed in testing, defense counsel is 

left with nothing but a piece of paper. When this happens,

trial defense counsel should consider three arguments in 

support of a motion to suppress the laboratory report. First, 

if warranted by the evidence, argue that the government ac

ted in bad faith. Second, argue that the evidence destroyed 

was “apparently exculpable” before its destruction and that 

no comparable evidence is reasonably available. Third, ar

gue that the government’s failure to notify the defense of 

the pending testing and destruction warrants suppression as 

the defense was denied an opportunity to safeguard 

wests of the accused. Captain James Mcaroary. 


Utilizing JencksI 
Although the decision of the Supreme Court Jenc 

United Srures has created an important cross-examination 
tool for both defense and government counsel due’t 
codification in civilianz9and military law, 3o a Jqcks 
request can be easily forgotten by counsel in the cqurse of 
litigation. An excerpt from a recent case illustrates this 
point.3’ The accused attempted to defend two drug distri
bution charges under the theory of entrapment. In support
of this theory, trial defense counsel tried to elicit testimony 
on cross-examination from the primary government wit
ness, a Criminal Investigation Division (CID) agent, to 
show that the accused had been badgered into commit$ng 
the crimes. While questioning the witness about the numer
ous telephone calls that he made to the accused, .the 
following discussion took place concerning notes the agent 
had taken: 

Q: Did you take notes while you were to Mt. 
[D] on the telephone? 

A: 	You know-I really don’t know whether I 
down or not-case file, that is. 

Q: 	 Did you or did you not write something additional 
to this typed report? 

261d.at 292. 

27 Id. at 293 n.6. The defense should at least have the o 

”353 US.657 (1957) 

29 1% U.S.C.0 3500 (1982) [hereinafterJencka Act.] 

MR.C.M.914. 


United States v. Davis, CM 448339 (9th Inf. Div. (Light) & Ft. 
32 The Jencks Act requiresa court, upon motion of the defendant, 
United States which relates to the subject matter which the wim 
to defense witnesses other than the accused). 

. Any other thing that I may have put down 
would have been in my-the confidential inform
ant’s [CIJ or the registered source’s file, and it 
would basically read along the same lines as what 
you see in the report now. 

: Where is that? 
: What do you mean? 

Where is that-where you wrote down? 
. That’s what I just said, sir, it would be in the regis

tered source’s file. 
: I mean where is it now. 

Q: Can you produce that for us, sir’? 
. . , .  
A: Well, Iwould have to get with my-the people at 

CID. 
: We’ll take that up later. Now, I want to be sure I 

understood you’though; what you’re saying is that 
you have some notes you haven’t given to us? 

: 	As I said, the notes-if I wrote down anything else 
about it, it would be in the CI’s file. 

Defense counsel did an outstanding job in eliciting facts 
in support of a Jencks Act request. 3a No such request was 
made in this case, however, as the defense failed to “take 
that up later.” Because such a motion can only be made af
ter a witness has testified on direct examination33 and is 
intended to assist the defense counsel on cross-examina
tion, the request for the production of such notes must be 
timely and will be, as in this case, waived if not made. 35 

Had the defense counsel moved for the production of the 
agent’s notes, the military judge would have been obligated
to order the relevant files produced. 36 The military judge 
would then have been required to review the materials to 
determine ,whetherthe notes related to the testimony of the 
witness and whether the defense was already in possession 
of substantially all of the contents of the files.37 A determi
nation of the impeachment value of the materials by the 
military judge would exceed the scope of review permitted
by Jencks, however, as only the defense i s  adequately 
equipped to determine the effective use of the materials for 

the prooecution to produce any statement of a witness in the possession of the 
.8 3soo(b) (1982). See oh0 R.C.M.91qa) (rule applies qually 

, 


”United States v. limenez, 613 F.2d 1373 (5th Cir. 1980) (although the fench Ar mure of a government witness’ reports or statements until the 
witness has testified on direct examination, when the witness’ disclosureof the witness’report or statement is mandatory if 
defendant moves for disclosure).

n 
1957 U.S.Code Cong. & A d .  News 1861. 

”See United States v. Atkinson, 512 F.2d t235 (4th Cir. 1975). 
36 18 U.S.C.0 35OO(b) (1982); RCM.9lqe). A mis 
”Id. 
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purposes of discrediting the government’s witness and fur- . This case &monstrates the importance of trial defense 
thering the accused’s defense. B8 If the military judge sel requesting the military judge to make specific find
determined that any of the materials * b @ & d  in the files ings of Fact, and of marshalling the evidence to show lack of 
were irrelevant to the testimony, the rhiritary judge could subject-matter jurisdiction. Although the trial counsel ar
excise the irrelevant portions ahd 6rder production‘ of the ‘ gued that the case was a drug offense and that United States 
remainder. 39 

the government refused produce,*e case 
the judge would have Ordered the members to 

disregard the testimony of the Because the CID 
agent was the government’s prima h a s ,  it would have 
been impossible for the g o v e r n  Qbtain a conviction 
without his testimony. In the absence of a motion to 
produce under the Jencks Act, however, we will be forever 
guessing whether there was something in those files that 
would have made a case for entrapment. Captain D c. 
Hoffman. 

In United v. Hutchins,“ the Amy Court Of Mili
tary Review denied,the government’s appeal of a trial 
judge’s that a lacked subject-matter ju
ri$dictiionOver Off-postlarceny fd%pretensed In this 
case, the government agent purchased parsley
with nail polish remover thinking that it was phencyclidine 
(PCP). Relying on United States v. Burris,‘* the Army 
court concluded that it could not disturb the military 
judge’s hdings of fact because they were not clearly 
neous or unsupported by the evidence.” 

V. Trottiera proirided a basis for jurisdiction, the military 
judge specificallyfound that the case did not involve drugs,
but was actually a larceny offense.45In discussing the im

act of the offense on the military, the judge found thati0fiEustis had not been affected by an Uundue influofparsley.,y46 

’ Though the Army Court of Military Review stated that 
this case “does not constitute authority for the proposition 
that there can be no military jurisdiction over off-post larce
fly-by-false-pretense cases,” 47 trial defense counsel can 
certainly rely on Hutchins as a model for the kind of factors 
that show lack of subject-matter jurisdiction. Hutchins, 
along with United States v. Wflliams,* (lack of court-mar. 
tial jurisdiction to try off-post larceny by false pretense case 
involving the sale of fake drugs to an undercover govern
ment agent) and United States v, Baideaux, 49 (insufficient 
military ipterests to wmmt cow-martial jurisdiction over 
off-postdistribution of marijuana) provide counsel with suf
ficient authority to challenge subject-matter juridiction in 
larceny by false pretense cases. Captain Pamela G, 
Montgomery, 

* 

P 

, 

~~ 

1 .  
. ( 1 

38See Rosenburg v. United States, 360 U.S.367 (1959); Hoffman & Lucnitis, The Jencks Act “Good-Faith” Exception: A Needfor Limitofion and Adherence, 
The Army Lawyer, Sept. 1986, nt 30. 
39 Jencks, 353 U.S.at 668-69. 

I 
40 18 U.S.C. 0 3500(c) (1 
41 Misc. Dkt. 1986/5 (A 
4221 M.J. 140 (C.M.A. 1985). 

Hutchins, dip op. at 4. 
*9 M.1. 337 (C.M.A.1980).’ 
4s Hutchins slip op. at 3. rc 

46 Id., slip ~ p ,at 4. 
47 ~ d .slip op. nt 4 n.7. . . 
484M.J.336 (C.M.A. 1978). 
49 22 M.J.60 (C.M.A. 1986). 
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Military Rule of Evide d the Available Witnessn 
Lieutenant Colonel Ferdinand D. Clervi 

Miliraly Judge, Fvth Judicial Circuit, Mannheim, FRG 

The Issue: 803(24)(B) 

Mil. R. Evid. 803(24),’ which is identical to Mil. R. 
Evid. 804(b)(5), sets forth the so-called Residual Hearsay 
Rule. This article questions whether Mil. R. Evid. 
803(24)(B) requires the unavailability of the witness to be 
established prior to admitting a prior out-of-court state
ment. Do not be misled. Although Mil. R. Evid. 803 states 
that the availability of the declarant is immaterial, in my 
opinion, this broad guideline does not apply to the unique 
circumstances of Mil. R. Evid. 803(24). The proponent of 
the out-of-court statement must establish, on the record, 
that the witness is either not available to testify or that the 
out-of-court statement of the witness is more probative than 
the testimony of the witness. The issue may be narrow; nev
ertheless; its effects could be far-reaching. Judges, 
prosecutors, and defense counsel are more frequently en
countering this question because of the increasing visibility

’ and trial of child and spouse abuse cases. 

But the question is by no means firhited to that area 
alone. In order for evidence to be admitted pursuant ‘to 
Rule 803(24), five conditions must be met. Our concern is 
the fourth condition, Le., the statement must be more pro
bative on the point for which it is offered than any other 
evidence the proponent can procure through reasonable ef
forts. If the witness is available to testify, does the incourt 
testimony then become more probative on the point for 
which it is offered than any out-of-court hearsay statement? 
And should the hearsay statement be inadmissible? In my 
opinion, the simble answer is yes. ’ 

’Mil. R. Evid. 803(24) Drovides: 

The issue arises from a reading of the Army Court of 
Military Review case, United States v. Quick‘ where the 
trial judge admitted prior oral statements of a five-year-old 
girl to her babysitter. The girl was present and could have 
been called. The prosecutor introduced the accused‘s con
fession, but did not call the girl. The prosecutor explained 
to the judge that, based on her interview of J (the girl) and 
her observation of J as a witness at the pretrial hearing, she 
had concluded that J was responsive to leading questions
only, answered those nonverbally, and required prompting 
from her mother before answering. In the prosecutor’s
view, J’s earlier statements to the babysitter would be more 
probative than her live testimony. The babysitter was per
mitted to testify. The court failed to discuss the 
requirement of 803(24)(B), concluding that “under the 
circumstances presented, the government was not required 
to show unavailability.” Although not expressly stating, 
the court found that the defense counsel waived J’s appear
ance because the defense counsel “declined an offer to have 
J brought into court and subjected to his cross
examination.”’ 

The problem With this approach stems from the require
ment that the court, not the prosecutor, must determine 
whether the conditions of Mil.R. Evid. 803(24) have been 
met.8 “Preliminary questions concerning . . . the admissi
bility of evidence . . . shall be determined by the military
judge.”g With respect to 803(24), “preliminary questions” 
of admissibility include whether the proffered statement sat
isfies the requirements of 803(24). Io The court in Quick 
acknowledged that the decision to admit evidence under 

A statement not S&kcally covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, [is not ex
cluded by the hearsay rule] if the court determines that (A) the statement is offered as evidence of a material fact; @) the statement is more probative on 
the point for which it is offered than any other evidence which the proponent can procure through reasonable ego*, and (C) the general purposes of 
these rules and the interests ofjustice will best be served by admission of the atatement into evidence. However, a statement may not be admitted under 
this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party 
with a fair opportunity to prepare to meet it, the intention to offer the statement and the particulars of it, including the name and addrcss of the 
declarant. 

2United States v. Mathis, 559 F.2d 294, 298 (5th Cir.),cen. denied, 429 U.S.117 (1977): 
(1) The proponent of the evidence must give the adverse party the aoticc spcCiaed within the rule; (2) The statement must have circumstantial guaran
teesof trustworthinessequivalent to the 23 specified exceptions listed in Rule 803; (3) The statement must be offered as evidence of a material fact; (4) 
The statement must be more probative on the point for which it is offered than any other evidence the proponent can procure through reasonable ef
forts;and (5) The general purposes of the Federal Rules and the interests Of justice must best be served by admission of the statement into evidena. 

3Mil. R. Evid. 803(24)(8). 
‘22 M.J. 722 (A.C.M.R. 1986): See also United States v. Rousseau, 21 M.J. 960 (A.C.M.R. 1986). 

Instead, the court concentrated its egorts on the second condition, le., that the statement must have circumstantial guarantees of trustworthinc~~. 
6Quick, 22 M.J. at 725 (citing United States v. Inadi, 106 S. Ct. 1121(1986), where recorded statements of unindicted co-conspirators were admitted under 
Fed.R. Evid. 801(d)(2)@) without demonstratingthe unindicted coconspkator’s unavailability).
’Id. 
‘Mil. R Evid. 803(24). See also criminal Law Division, The Judge Advocate General‘s School. U.S. Army, Criminal Law-Evidence, chapter 17 (June 
1986) (to be published BS Dep’t of Army, Pam.NO.27-22). 

Mi. R. Evid. 104(a). When ruling on preliminary questions,the military judge is not bound by the rules of evidenceexcept those with respect to privileges. 
‘OHolmes, The Residual Hearsay Exceptionr A Primer litary Use. 94 Mil. L. Rev. 15, 37 (1981). For furtherdiscussion on residual hearsay, ace Kelly 
& Davis,Litigating the Residual Jhceptions to the Hearnay Rule, 6 The Advocate 4 (1984), and Note, Effective Use ofthe Residual Heanay Exceprlon. Trial 
Counsel Forum,Sept. 1984, at 2. 
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Mil. R. Evid. 803(24) rests within the sound discreticxi -of 
the trial judge. I I  

The burden is on the trial counsel to address and satisfy
each element of Rule 803(24). Tbis is an affkmative,obliga
tion; it cannot be satisfied by a general plea for admission. IZ  

When the prosecutor gives reasons why the witness should 
not be required to testify and therefore her prior statements 
should be admitted, that constitutes merely a general plea
for admission and does not satisfy the requirements of 
803(24)(B).IThe prosecutor should proceed to establish, 
through admissible evidence, that the witness i s  in fact un
availab1e;’forexrunple, by presenting evidence that it would 
be futi,le to call.the witness e a u s e  she is non-responsiveto 
questioning. Thiscan be established by a stipulatioo of fact, 
calling the Witness so the judge can observe her responses 
and demeanor, or calling other disinterested witnesses who 
can testify about the condition of the witness: Then the 
judge can determine whether the prior out of court state
ments are more probative than the witness herself. 

I 

, The Available Witness 
The more’difficult situation arises when there is no issue 

of availability. It may be that the victim is just not 4 veiy
good witness and consequently the prosecutor, for example,, 
wants’ to use the prior out-of-court oral or written state
ment in lieu of ‘live testimony. Presumably the prosecutor
has determined that the prior statement is inadmissiblb 
under Mil.R. Evid. 803(1)-(23) and Mil. R. Evid 804. 
Does Mil. R. Evid. 803(24)(B) prohibit the admissibility of 
the prior statement because the witnesdvictim is not un
available? l4 Two cases support the proposition that Mil.. R. 
Evid 803(24)(B) prohibits the admissibility of prior state-, 
ments when the witness is available. In United Stares v. 
Mathis, the witness testified “If Iwas made to tell you, 1 
would tell the truth.” !5 The coup discussed tlie require
ment of Fed. $. Evid. 803(24)(B): “The live testimony of 
the available witness, whose demeanor the jury would have 
been able to observe and whose testimony would have been 
subject to cross-examination, would have been of more pro
bative value in establishing the truth than the bare 
statements transcribed by the ATF agents.” I6 

under the last subsection of Rule 803 because of the re
quirement that the proponent use reasonable efforts to 
procure the most probative evidence on the points 

I sought to be proved. Rule 803(24), thus, has a built-in 
requirement of necessity.”Here ?here was no necessity 
to use the statements when the witness was within the 
courthouse. The trial court erred in overlooking this 
condition of admissibility under Rule 803(24). 

The well-intentioned reasoning of the trial judge in Math
is in admitting the prior Statements is important: 

)I think the record clearly shows what happened here‘ 
and I ,think the record justifies me letting the Govern
ment use this statement and I’m doing it; as Istated 
she says it’s true. I’m convinced the girl is frightened 

.and that forsome reason or other which I’m not going 
to try to dig out of her, she’s not going to testih. I’m 
convinced the second marriage was purely for the pur
pose of allowing ht?r to rake, claim the privilege of a 

’ 	 wve. She has fold me that if1 force her to she’ll testifv. 
but I don’t waht to do that. I don’t think I should 
under the circumstances. We’re going to use this 
alternative. . . .18 

to put “the @l” through’the 
cross examination. I believe it 

udges do not want to put young 

riminal cases, our common law her
itage has _always favored the presentation of live 
testimony over.the presentation of hearsay testimony 
by the out-of-court declarant. See McCormick, Evi
dence 2d- ,Q 244. The jury’s observation of the 
demeanor of the witness and the effectiveness of cross
examination in the discovery of the truth are the tradi
tional reasons for the preference even though the out

, of-court statement had been given under oath. The as- ,, 
sumption which underlies the hearsay rule is that the 
reliability of statements made in the courtroom may be 
better made to appear than a second 

, those uttered out of cou 
’ 

e witness takes the Rule 803(24) was designed to encourage the progres
the use of the statements foreclosed any exploration of \ .  sive growth plnd development of federal evidentiary law 
weaknesses in the witness’ perception, memory, and . by giving courts the flexibility to deal with new eviden
narra~onof the matters asserted within the sthtements. tiary situations which may not be pigeon-holed 
While it has been contended that availability is an im- ~ 

elsewhere. Yet tight reins must be held to insure that ,
material factor in the application of Rule 803(24), $is ,‘ this provision does not emrisculate our well developed 
wgument is wide of the mark. Although the introduc- , body ?oflaw and the notions underlying our evidenti
tory clause of Rule 803 appears to dispense with rules. The trial &ut’s ruling would leaa down the lat
availability, this condition re-enters the analysis of ter impermissiblepath. The ruling was not in harmony 
whether or not to admit statements into evidence with the general purposes of the Federal Rules. I9 

“22 M.J. at 723 (citing 

”S. Saltzburg, L.schin 

l3  Rule 804 requires unavailability. 

I4 Within the meaning of Mil. R Evid. 804(a). 

Is S59 F.2d at 296. 

lardat 298 (citations omitted). 


P 

-


P 

Id. at 299. See also S. 
Id. (emphasis supplied). 

l9 Id .  (citations omitted). . 
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In United Stores v. Arnold, 2o the victim of indecent fiber
ties was the thirteen-year-old daughter of the accused. Her 
original statement was an excited uttemce2’ made to her 
school counselor followed by statements to the school e 
and the Criminal Investigation Division (CID). pe’ 
statement was’admitted under Mil.’ R. Evid. 803(24). The 
victim did not testify 22 although she was available. While 
notjng that the general heading of Rule 803 states that the 
unavailability of the declarant is not a prerequisite for ad
missibility, the court pointed out that only two exceptions,
excited utterances and’medical diagnosis, permit the use of 
a declarant’s personal out-of-court statement. 24 1n.citing
Mil. R. Evid. 803(24)@) as indicating some necessity con
cerning availability, the court stated “to accept the . . . 
argument that a sworn, contemporaneous statement to the 
police is automatically more probative and trustworthy
than in-court testimony would be a rejection of the Ameri
can system of criminal justice as embodied in the fourth, 
fifth and sixth amendments.”,u In essence, the court con
cluded that under the factual setting in the case, the only 
appropriate provision under which this CID statement 

be w8s Mil*R’ 804@)(5), which re
quires a governmental showing of unavailability of the 
witness.26Although doesnot cite Mothis. these 
cases provide persuasive authority that unavailability of the 
witness is required under 803(24)(B). 

Further support exists for this propo when &e wit
ness i s  not called to testify. ’’ Courts have admitted. 
statements under Mil. R. Evid. 803(24) where the witness 

18 M.J. 559 (A.C.M.R. 1984).
*’Id. at 561. 
221d.at 560. 
uId at 561. 

Id. 
L 

25 Id. 
L6 Id. 

did testify. 28 On the other hand, some courts have not 
required the unavailability of the witness.29 In my opinion, 
the weight of authority is that, in those cases where the wit
ness is ready, willing, and able to testify, those prior 
statements are not admissible before the witness has t&i
fied. If that testimony is not more probative on the point
than the prior statements, however, the latter play then be 
introduced into evidence, 30 assuming’ all other require
ments of Mil. R. Evid. 803(24) are met. 

The court must also be concerned (with whether there is  
other evidence, in addition to the witness, which is more 
probative on the point for which it is offered than any out
of-court statement. For example, physical injury to the vic
tim, the defendant’s confession, other eyewitnesses, and 
other hearsay exceptions should all be considered. If there 
is more probative evidence, the out-of-court statement i s  
inadmissible. The evidence, however, must be examined in 
relation to all other evidence in the case. Mil. k. Evid. 
803(24) may be “utilized to admit hearsay which i s  direct 
evidence on the point in question,’ev&though expert testi
mony and circumstantial evidence tending to prove the 
Same is already avdable.S9 31 ICMoreover, hearsay evi
dence which merely offers greater detail or is more specific 
than evidence h e a d y  may be Smore on 
the point for which it is offered than any other evidence 
which the proponent can provide through reasonable ef
forts.”32 “If there is conflicting evidence on a certain 
material point, hearsay may also be admissible . . . if it is 
the only evidence that can resolve that conflict.”33 

” I n  re F i e  Paper Antitrust Litigation, 751 E2d 562, 586 (3d Cir. 1984) (the court placed no reliance on Rule 803(24) saying “since the authors of the 
correspondence could have been called as witnesses, the statements cannot be found to be more probative on the point for which [they are] offered than any 
other evidence wbich the proponent can procure though reasonable efforts,” citing Fed. R. Evid.,803(24)@)); Arrow-Hart, Inc. v. Covert Hills, hc. ,  71 
F.R.D. 346 (E.D. Ky. 1976) (TIE h t  judge died and the new judge d e d  a new trial was required. He refused to use Fed. R. Evid. 803(24) to admit the 
testimony of the flrst trial, stating the Rule was not intended to cover such a situation where the d e c h t  was available but the parties just did not wish to 
repeat the testimony from the previous trial, and the successor judge could not determine the credibility of the witnesses by reading a banscript); United 
States v. Cordero, 22 M.J. 216 (C.M.A. 1986) (statements were not admitted under either Mil, R. Evid. 803(24) or 804@)(5)); United States v. h e r e ,  22 
M.J. 61 (C.M.A. 1986) (statement was not admitted by trial judge under Mil. R. Evid. 803(24) because witness was available and did testify). 
’*United States v. Mandel, 591 F.2d 1347, 1385 (4th Cir. 1979); United States v. Barnes, 586 F.2d 1052, 1055 (5th Cir. 1978) (witness in court exculpated 
herself and defendant recanted earlier statements that inculpated defendant); United States v. Powell, 22 M.J. 141 (C.M.A. 1986); United States v. Yeauger, 
20 M.J. 797 (N.M.C.M.R. 1985) (an unsworn statement was admitted); United States v. Whalen. 
2gUnited States v. Loalza-Vasquez. 735 F.2d 153, 158 (5th Cir. 1984) (teletype messageswere admitted because live testimony would not have bcen more 
probative on the h u e  or more susceptible to attack by the defendants); Dallas County v. Commercial Union Insurance Co.,286 F.2d 388 (5th Cir. 1961) 
(The court admitted a 58-year-old newspaper article. The question involved whether a courthouse tower had collapsed of its own weight or because it had 
been struck by lightning,which was crucial for purposes of insurance coverage. To prove the lightning theory, evidence of charred timbera in the wreckage 
was introduced To counter this, the defense introduced a 1901 newspaper article describing a h in the tower while the courthouse was still under construc
tion. Although the court upheld the admission of the article, one has to wonder why the charred timbers were not examined by an expert to determine the 
age of the charring. If such evidence were available, it would seem to be more probative on the point. In any event, the court stated “to our minds, the article 
published in the Selma Morning-Times on the day of the flre is more reliable, more trustworthy, more competent evidence than the testimony of a witness 
called to the stand WtyCight years later.”); United States v. American Cyanamid Co.,427 F. Supp. 859,865-66 (S.D.N.Y. 1977) (The court stated it would 
be unnecessarily expensive and time consuming to call witnesses, from various remote places, to come to testify as to what they thought in 1972. It found 
that the most accurate reflection of their thoughts in 1972 were their contemporaneous letters.); United States v. Rousseau, 21 M.J. 960, 963 (A.C.M.R. 
1986) (The court. in dictum, rejected Math& and Arnold, stating that requiring unavailabilityof a witness under Mil. R. Evid. 803(24) ran afoul of the clear 
language of the rule that unavailability was immaterial and, in fact, makes Rules 803 and 804 redundant; however, the court admitted the statement into 
evidence because it found the witness unavaitable); 4 J.  Weinstein & M. B a g a ,  Weinsttin’s Evidence para. 803(24)[01] at 803-369 (1985) [hereinafter 
Weinstein’s Evidence]. 
MMandel;Barnes; United States v. Powell, 22 M.J. 141, 145 (C.M.A. 1986); W l e n  15 M.J. at 878. 

Holmes, SUPM note 10, at 66 (citing Huff v. White Motor Cop., 609 F.2d 286, 295 (7th C i .  1979)). 
321d(citing United States v. Bailey, 581 F.2d 341,34748 & 11.11 (3d Cir. 1978)). 
331d(citing United States v. Iaconetti, 406 F. Supp. 554, 559 (E.D. N.Y.),afd, 540 F.2d 574 (2d Ci.  1976)). 
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i& Appeals Update 

Milit& Appeals has n 
rectly on the meaning of Mil. ,R. Evid, ~ 803(24)(B), it is 
getting Close. I 

1n“UYited States v. Lemre, j4 the trial judge ruled that 
the prior out-of-court statement of the mother of a three 
and one-half year old child witness was not admissible 
under Mil. R. Evid. 803(24) because the in-court testimony 
was more probative than the out-of-court statement. 35 

Judge Everett commented on the trial judge’s holding: 

This position gains support from the theory that to 
some extent the hearsay exceptions are based on neces
sity; and there is less necessity to receive an 
extrajudicial statement if the declarant is available to 
testify in court. 

On the other hand, there are situations when a de
clarant’s earlier statement may be ’more reliable than 
his current testimony. Indeed, this is the premise for 
admitting “recorded recollection” as tm exception to 
the hearsay rule under Mil. R. Evid. 803(5). Moreover, 
if the draftsmen of Mil. R. Evid. 803(24) hadlbelieved 
that this rule would not apply iri situations where the 
declarant was available to testify, it would have been 
hard to justify promulgating the rule because its very 
terms make the rule apply even if the declarhnt is 
available to testify. 36 

In United States v. Powell, 37 the trial judge admitted the 
prior out-of-court statement of the testifying witness under 
Mil. R. Evid. 803(24). In his concurring opinion, Chief 
Judge Everett supported the exercise of the military judge’s
discretion in allowing admission of an inconsistent state
ment as substantive evidence, even though the pretrial 
statement was made to the police, saying Mil. R. Evid. 
803(24) had been satisfied. He commented, however, that 
the rationale for admissibility was much weaker where the 
declarant has not testified. 38 

In United States v. Cordero,39the trial judge admitted 
the prior out-of-court statement of the accused’s wife under 
both Mil.R. Evid. 804@)(5), declaring the wife unavailable, 
and Mil. R.,Evid 803(24), even if the wife was not unavaila
ble. The Court of Military Appeals disagreed. In  
commenting on Mil. R. Evid. 803(24), ‘ChiefJudge Everett 
stated: 

Considering the spirit of these provisiohs [Mil. R. 
Evid. 801(d)( 1) (prior statement) and 804@)(1) (for
mer testimony)], it is hard to conceive that the drafters 

”22 M.J. 61 (C.M.A. 1986). 

of the Military Rules ofEvidence Contemplated that an 
extrajudicial statement [apparently utterly unreliable] 
like Claudia’s could‘be admitted under Mil. R.Evid. 
803(24) if the witness were available to testify. hloreo- ’ ver, if Mil.R. Evid. 803(24) was intended to go so far, 
it seems irreconcilable with the Supreme Court’s view 
of an accused’s right of confrontation under the sixth 
amendment. ’ 

Whether the court will interpret Mil. R. Evid. 803(24)(B) 
as requiring witness,unavailability remains to be seen. 

No ChUd/Spouse Witness Exception 

Mil. R:Evid. 803(24) was not intended 

to establish a broad license for trial judges. . .’ . [It 
was] not meant to authorize major judicial revisions of 
the hearsay rule., ‘, . . Such major revisions are best 
accomplished by legislative action. . . . [Tlhe trial 
judge will exercise no less care, reflection and caution 
than the courts did under the common law in estab
lishing the now-recognized exceptions to the hearsay
rule. a I , ’ 

Mil. R. Evid. 803(24) “should be interpreted to authoXze 
the admission of hearsay evidence of high probative value 
in individual situations, but not to create, new class 
exceptions.”42 ‘ I  

Trial judges should not, therefore, create an exception for 
abused children and spouses that permits their out-of-court 
statements to be introduced in lieu of their in-court testimo
ny. Each situation must be resolved on a case-by-case basis 
and determined within the conditions of Mil. R. Evid. 
803(24). In time, when continued judicial experience indi
cates that a particular type of statement is reliable, an 
amendment to the rules could be proposed to authorize the 
recognition of a new class exception.43Such an exception 
for children or spouses would seem unlikely. In United

’ 
States v. Lemere, the testimony of a three-and-one-halfyear 
old witness apparently resulted in, among other punish
ments, twelve years confinement without admission of any 
prior statement. I personally presided over a case in which 
the clear and lucid testimony of a four year old girl resulted 
in, among other punishments, twenty years confinement im
posed by a jury. These types of cases reveal that “even” 

3s Id.  at 68. The military judge did admit the statement, however, as an excited utterarice under Mil.R. Evid. 803(2). ruling was reversed on appeal. Id.  
at 65-66. 
36 Id. at 68. 

3922M.J. 216 (C.M.A. 1986). 
aid. at 220 (citing Ohio v. Roberts, 448 U.S.56 (1980); Mancusi v. Stubbs, 408 U.S. 204 (1972); Barber v. Page, 390 U.S.719 (1968)). Judge Cox, concur
ring, withheld his views on the ramifications of Mil. R. Evid. 803(24) pending the decision in New Mexico v. Earnest, 106 S. Ct.2734 (1986) (per curiam), 
which presented the question: “Doesthe Sixth Amendment require the exclusion at trial of an uncross-examined hearsay statement without regard to its 
indicia of reliability?” Judge Cox noted that apparently Mil. R.Evid. 803 (24)(B) was not satisfied. 22 M.J. at 224. 
41S. Rep.,supra note 17, at 7066. , 
424 Weinstein’s Evidence, para. 803(24)[01], at 803-382-83. 
“Id. at 803-383. 
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children can testify and require no exception.;Immaturity
alone is not enough.14 

Mil. R. Evid. 803(24), and especially Rule 803(24)@8), 
should not be taken lightly. As we have seen, there are situ
ations where unavailability may or may not be required
prior to admission of out-of-court statements. Each case 

1 .

must be viewed on its own merits. There exists no bright 
line rule of admissibility. The successful proponent of the 
admission of the out-of-court statement in lieutof or in ad
dition to in-court testimony will have studied the facts of 
the case, applied those facts to the five conditions of Mil. R. 
Evid. 803(24), and presented them clearly and concisely to 
the military judge. As with most situations, preparation is  
the key to qdmissibfity. 

The cynia among us may also argue that creation of a class exciptionfor children/spomcs would only encourage false statements knowing their testimo
ny would not be required in court. For a further discuspion of child witnesses, sec Woods, Children Con Be MYirnesPes Too: A Discussion of the Preprotion 
and Utilization of Child-WIrnesresin Courts-MartiaLThe Army Lawyer, Mar. 1983. at 2. 

Trial Defense Service Note 

Defending the Urinalysis Client in Nonjudicial Proceedings 

Frankfurt Field Ofice, U.S. A m y  Trial Defense Service 

n 

f i  

Introduction . . 
A defense attorney in the coUrS6 of a tour 

of duty, Counsel many cfient~who are facing Article -15' 
proceedings or administrative elimination for drug abuse. 
The vast majority of these clients admit their culpability to 
their commander or attorney, or both, generally making the 
advisement and disposition of such cases relatively simple 
and straightforward. On rare occasions, however, a client 
will deny having m i t t 4  the offense,and persist in a 
declaration of innocence, even though made fully aware of 
the privileged nature of the attorney-client relationship and 
confronted with a facially-perfect packet of evidence. In 
such instances, the attorney normally proceeds to delineate 
the various options available to the client, including con
trasting the maximum penalties at each potential level of 
disposition; This is done to educate the client and elicit 
what experience has usually demonstrated to be the truth; 
Le., the client coma to his or her senses and admits culpa
bility, so that 8n appropriate strategy can be mapped. 

Where such a client continues to proclaim innocence,the 
attorney may be left in a quandary both as to whether the 
client is in fact innocent and as to what to do next. The 
purpose of this note is to suggest several avenues of attack 
that should routinely be considered in an attempt to h& 
cate what is presumed to be and may actually be an 
innocent client. These include diagnostic polygraphy and 
serological testing for blood group and/or Lewis type to 
rule out the client as the source of the urine specimen. 

'Uniform Code ofMilitary Justice art. 15.10 U.S.C.4 815 (1982). ' 

It may seem at first that the tactics suggested are too 
time-consuming, expensive and/or risky to be employed at 
lower levels of disposition-particularly at the 
level. In light of heavy &se loads and all of the various al
lied duties f h g  a fifiwdefense counsel, it may appear 
that the triage process mandates that extraordinary mea
sures be reserved for court-martial cases. The consequences 
of &tick IS, however, are often as devastating to a career 
in today's military are those of boards and courts-mar
tiid, albeit 1- immediately 80. * And the incidence of drug 
abuse clients persisting in a claim Of at the Arti
cle 15 and administrative board levels is so rare that resort 
to One Or more Of the measures to be suggested is not par
ticularly onerous.' 

As a preliminary point, it has been my experience that 
Urinalysis Article 15 clients persisting in a claim of inno
cence universally display a strong desire to turn down 
Article 15-level P r d g S  and elevate the case to a COW
martial order to vindicate themselves. In a case that 
presents a flawless chain of custody and no palpable errors 
at either the local or laboratory level, such a move is usual
ly reckless and will likely produce disastrous results. An 
explanation that resolving the case at the Article I5 level 
does not necessitate a plea of guilty and a review of the life
long comeQuenm of a federal felony d W  conviction Will, 
more Ofte l l  than not, dissuade 8 Client from Such 8 course Of 
action* 

One other preliminary problem facing the attorney i s  the 
decision whether to request a litigation or court packet
from the drug testing laboratory that reported the positive 

*For instance,soldiersin46 of the 383 enlisted dlitary occupatio~specialties (MOS) (including, among others, Avionic Mechanic (35K).h g d  Specialist
(71D). FinanceSpecialist (73C), Pharmacy Specialist ( 9 1 0  and Military Policeman (95B)) arc subject to Departmentof the Army-mandated MOSmlassi6
cation actions if identified as drug users. See Dep't of Army, Reg. No. 61 1-201, Pcrsonncl Selection and CIassi6cation-Edisted Career Management Fields 
and Military Occupational Specialties, chap. 2 (25 Oct. 1983). 
'The author counseled 168 drug abuse clients facing nonjudicial procdings between 7 February and 31 August 1986. Ofthat number, only three clients 
persisted in a claim of innocencethroughout the period of the attorncy-client relationship. 
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result. #Withelaborate quality assurance checks and three
tier testing of positive specimens, including radioimmunoas
say, gas chromatography, #andmass spectrometry/gas
chromatography testing, the likelihood of a reported false 
positive from the laboratory i s  usually too remote to make 
such a request productive. Once generated, the packet may
tend to harm the client’s case tremendously. Because of the 
sheer volume and the packet’s organized, scientific presen
tation of data, graphs, external and internal chains of 
custody, and other pieces of evidence,‘ a lay factfmder may 
be inclined to ai�ord undue weight to such impressive evi
dence in determining the client’s guilt or innocence. 

The same quality control and multi-tier testing consider
ations make a request for a retest of a specimen generally
nonproductive. Absent some reasonable indication that the 
testing laboratory has mistakenly reported a specimen posi
tive, the attorney should assume that the specimen
purported to be the client’s specimen is truly positive. Addi
tionally, counsel should consider the fact that commanders 
are likely to view retest and litigation packet requests, with
out any articulable justification, as mere delaying tactics. 
Thiswill make them less inched to grant other requests vi
tal to the client’s interests, such as extended retention of the 
positive urine sample or delays in nonjudicial proceedings
pending results of a polygraph or serology examination. 

The tactics suggested herein for defending drug abuse cli
ents claiming to be innocent at the nonjudicial level of 
dispositidn may or may not be applicable to court-martial 
cases. For instance, regarding requests for litigation pack
ets, there are other considerations that make routine 
requests for such packets more advantageous at thexourt

martial level, even absent any specih reason to suspect lab
oratory error. At court-martial,there is much less concern 
for angering a commander by causing delay in the proceed
ings, and greater concern for discovering an obscure error 
that might create reasonable doubt in a facthdeis mind at 
trial. Other similar dichotomies are found throughout this 
no@. The utility, however, of diagnostic polygraphy and ex
culpatory serology testing is equally d b l e  for court-martial 
cases, and should be considered by counsel as ammunition 
in the defense arsenal at that level of action as well. 

Diagnostic Pvlygraphy 

The polygraph examination is the more expedient of the 
two recommended courses of action for exculpating an in
nocent client. Yet, resort to polygraph has been infrequent 
in recent years in such cases,although the numbers are in
creasing. The Criminal Investigation Command (CID) has 
labeled such examinations “exculpatory polygraph exami
nations in connection with positive urinalysis results;” 
however, they are more properly labeled as diagnostic 
polygraphs. When an attorney requests a polygraph for a 
client, the attorney may not be convinced of the client’s 
proclaimed innocence,’ and therefore uses the polygraph 
results as much to assess the client’s credibility as to try to 
use a favorable result to exculpate the client. 

Regardless of an attorney’s personal beliefs regarding the 
scientific validity of polygraphy, he or she is professionally 
and ethically bound to present diagnostic polygraphy as an 
option to the potentially innocent client. Despite the ongo
ing debate as to its validity,* polygraphy has been proven 

F 

‘As an example, the court packet prepared by the U.S. Army Forensic’Toxicolo& Drug Testing Laboratory (IJSMTDTL), Wiesbaden, includes: a court 
packet report/authentication page; the court packet request;the USAFTDTL electronic message; the submitted chain of custody; the USAFTDTL master 
batch log; radio-immunoassaylog data;gas chromatography/mass spectrometry data; retest data,if applicable; and an a5davit from the laboratory’s &ec
tor detailing the procedures used at the faciljty. 

See generally E. Imwinkelried, The Methods for Attacking Scient& Evidence 1-31 (1982); A. Moenssens, R. Mwes, & F. Inbau, Scientific Evidence in 
Criminal Cases 26 (1973). 

6U.S. Army Criminal Investigation Command (USACIDC) polygraphers conducted 1303 urinalysis polygraphs between 1 January 1985 and 8 September 
1986. Oacial statistics of the USACRC, Baltimore, MD 21222. 
’IIf the attorney knows that the client is guilty, or it is obvious from all the evidence, including the client’s revelations during the interview, that he or she is 
guilty, the attorney cannot mort to diagnostic polygraphy to try to exculpate the client. See Model Code of Professional Responsibility DR 7-l02(A)(6) 
(1980), which reads: “In his representation of a client, a lawyer shall not participate in the creation or preservation of evidence when he knows or it is obvi
ous that the evidence is false.” 

It is not the purpose of this brief note to thoroughly review the literature assessing the validity of polygraphy. (Validity is the extent to which polygraphy 
can accurately detect deception and truthfulness in an examinee.) It is every counsel’s duty, however, to know what the literature says about polygraph 
validity before offering it to a client as an option. For an exhaustive review of the literature on polygraphy, see ScientiBc Va/idily of Polygraph Testing, Poly
graph Sept. 1983, at 196 [hereinafter Scientific Validi@], and The Accuracy and Utili@ of Polygra h Testing, Polygraph Mar. 1984, at 1 [hereinafter Accuracy 
und Utili@].For a more critical viewpoint, see Klehmuntz, Trial by Polygraph. Trial, Sept. 198( at 1. 

The best synopsis of the polygraph’s validity comes from Congress’ mce of Tethnology Assessment (OTA), which found that meaningful evidence of 
polygraph validity has only been shown when the control questidn technique is used in the area of specific-incident criminal investigations where a pnor 
investigation has been completed and a prime suspect or suspects idenmed. In such cases, the polygraph detects deception at ,a rate better than chance, but 
with significant error rates. OTA summarized the average range of polygraph validity results from 10 field and 12 analog (simulation)studies as follows: 

--Correct guilty detections, 68-86% 
--Correct innocent detections,49-16% 
-False positives (innocent persons labeled deceptive), 19-28% 
-False negatives (guilty persons labeled innocent), 1&13% 

Scientih Validity, supra, at 300. 
In the only major reported study evaluating military polygraphers (with the participation of a Department of Defense @OD) joint services Judge Advo

cate General‘s Corps officer panel), the validity of military polygraphers was estimated at 90% for correct grulty detections and 94% for correct not guilty
determinations, based on a comparison between the polygraphers’ conclusions and unanimous guilt-innocence decisions by the four-memberJAAOC panel, 
which had access to complete investigation ffles, except for any reference to the polygraphs. See A Validation Study ofPolygraph Examiner Judgment% J, 
Applied Psychology 3 9 9 4 3  (1969). (cited in ACCUMCYund Utility supra, at 61-62,67. These results led to the conclusion by DOD that 

Since that time, the accuracy may have increased somewhat due to the higher seIeCtion standards, more thorough training (both the initial poly&aph 
training and periodic seminarson advanced topics), and the establishmentof quality control offices which review each polygraph case. For all of these 
reasons,it is likely that the quality and .ocw4of Merd  polygraph cxpmiarrS is higher than the polygraph profession generally. 

Id. at 62. 
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particularly &cacious in crrculpating military munben ac
cused of drug offenses. 

A client needs to have enough general information about 
the polygraph and specific information about its validity to 
make an informed choice about whether to take the test. 
How much information does counsel need to impart to ob
tain the juridical analog of medical “informed consent”? 
Should counsel attempt to explain to clients what the in
strument does, including the various measures of 
physiological response, and the theory behind the control 
question technique? The control question technique is near
ly universally utilized by Army polygraphers. Should the 
client d told that the scientific basis for polygraph testing 
is unknown,or that, to the scientists’ best knowledge, the 
polygraph instrument measuresphysiological reactions rep
resenting a fear of detection rather than deception per se? 

Polygraphers urge that the defense counsel should ex
plain nothing about polygraphy to prospective examinees. 
The primary reason given for withholding information i s  
that the danger of an inconclusive result with a truthful cli
ent is increased if the client has preconceived and probably 
incorrect conceptions about the test, as related by a lawyer. 
This concern is a valid one, and is a documented phenome
non in the scientific literature. Io 

Other reasons against attempting to educate clients on 
polygraph theory and practice include: ignorance by attor
neys as to the objective state-of-the-art regarding 
polygraphy; and the inherent danger that in-depth advice 
on the nature of the test and/or the control question tech
nique will enable a guilty client to fool the examiner and 
“beat” the machine. In the zealous defense of a client’s 
rights, an attorney may, under such circumstances, find 
himself or herself assisting the client in perpetrating a 
fraud, in violation of the Code of Professional 
Responsibility.I I 

The literature supports the conclusion that defense coun
sel should not, when advising clients, go beyond a brief 
statement as to the objective reported validity of polygra
phy and the legal implications of the use of the polygraph 

lor or against the client. To maximhe the validity of an ex
amination, the client should have few or no preconceived 
ideas about the test. All explanations and the physiological 
and psychological setting of the client should be left to the 
polygrapher. The pretest interview theoretically sets truth
ful examinees at ease, while increasing the anxiety in 
deceptive ones, 

A polygraph, then, offers the best chance of being a valid 
test of truth or deception when the examinee develops a 
sense of trust in the examiner. Counsel’s job is to ensure 
that local polygraph examiners are worthy of that trust. No 
one should send a client for a diagnostic urinalysis poly
graph unless the attorney has met,the examiner and is 
satisfied with the examiner’s credentials and objectivity. De
velopment of a rapport between defense counsd and the 
examiner will facilitate cooperation in such areas as defense 
counsel assistance in development of relevant questions l2 
and limitations on background or control questions. 

The procedures for attorneys to request diagnostic urinal
ysis polygraphs for clients are governed by AR 1954 and a 
office of The Judge Advocate General Criminal Law opin
ion. l4 As part of the preliminary preparation for the 
examination, the client meets with the polygraph examiner, 
and after the readindwaiver of Article 31 rights, is inter
viewed by the examiner only regarding the use or 
possession of illegal drugs within thirty days of the urinaly
sis. I s  The client must be prepared’ tb fully discuss the 
charge under inquiry, but should be cautioned by defense 
counsel not to volunteer unrelated and potentially incrimi
nating information. The client makes a sworn statement 
denying the offense and a CID case is generated. The client 
also signs a polygraph consent form, j6 after which the ex
aminer requests the examination in message form from the 
USACIDC approving authority. 

Approval is routinely granted and takes, on average, 
three days. The examination typically follows within ten 

Of the 1303 urinalysis polygraphs conducted by USACIDC examiners between I January 1985 and 8 September 1986,20 examinees were reported as “no 
deception indicated” (NDI),2 were inconclusive,and 45 were reported as “no opinion.” 

In April 1986, Secretary of the Navy John Lehman reinstated midshipman Jeffrey Bellistri, who had a positive cocaine urinalysis result, based on an NDI 
polygraph report. (Bellistri was reported as inbnclusive on two prior polygraphs.) Stars and Stripes, April 13, 1986, at 6, col. 1. 
“See ScientiJie Validiw, supra note 8, at 204. 

See Model Code of Professional Responsibility, DR 7-102(A)(7) (1980), which reads: “In his representation of a client, a lawyer shall not counsel or asrirt 
his client in conduct that the lawyer knows to be illegal or fraudulent” (emphasis added). 

”Polygraph examiners are open to agreement to limit questions concerning use or possession of illegal drugs to a period of 10 days prior to urinalysis.They 
also will exclude questions concerning constructive possession, if defense couhsel objects to such questions. USACRC Memo, subject: Protocol for Con
ducting Exculpatory Polygraph Examinations in Conjunction with Positive Urinalysis Tat ,  30 Apr. 1985 [hereinafter USACRC Memo]. 

l3Responses to controlhckground questions will neither be evaluated nor reported by USACRC. Dep’t of Army, Reg. No. 195-6. Criminal Investiga
tion-Department of the Army Polygraph Activities, para. 2-8a (1 Sept. 1980) [hereinafter AR 195-61. implementing Department of Defense Directive 
5210.48, DOD Polygraph Program (24 Dec. 1984). 

14DAJA-CL 1974/12018, subject: Polygrpph Support for Defense Counsel, 10 Dec. 1974. 
ISAR 195-6, para. 2-1a(2); USACRC M A O .  

“Dep’t of Army, Form 2801. Polygraph Examination Statement of Consent (1 Jul. 1985). Note that the adhesion clause, subparagraph f (“anything I say 
or do during the polygraph examination may be used against me in any administrative,military or judicial proceedings.”) is inapplicable to administrative 
elimination board proceedings. See infra note 23. 
”AR 195-6, para. 1-5. Approval authority has been delegated by Commanding General, USACIDC, to: Deputy Commander, USACIDC; Director, 
USACRC; Chief, Polygraph office, USACRC; Commander, 2d Region, USACIDC; Commander, 7th Region, USACIDC; and Commanders, Ist, 3d, and 
6th Regions, USACIDC (emergenciesonly). USACIDC is anxious to increase the numbers of urinalysis polygraphs done, according to Robert A. Brisentine, 
Jr., Director, USACRC. USACRC Memo. 
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days, so delays in proceedings must be prearranged with 
commanders and/or board recorders. The period of re
quested delay also includes a ten to fourteen day post
examination period, during which quality control review 
and approval of the examiner’s test and conclusions is ac
complished at the US Army Crime ‘Records Center 
(USACRC), l9 before any results are releasable. After re
view, a synopsis of the examination, its relevant questions, 
and any conclusions are released to both government e d  
defense counsel. 

Depending on commander’s patience levels, counsel will 
have to devise creative methods to exact delays in Article 
15 proceedings pending results of polygraphs. A suggested 
strategy is to obtain client’s written consent in dvance of 
the polyiraph examination tQ release the interim results of 
the examination to the commander via the trial counsel to 
cut the period of delay from 30 to 14 days. The advantage 
to the client is that recalcitrant commandersewillbe more 
inclined to grant a delay in a hearing under such circum
stances, thus giving the client the chance to generate 
otherwise unavailable exonerating evidence. The primary 
disadvantage to the client is that the commander will prob
ably proceed with the hearing based on an interim 
unfavorable report. Commanders should be infomed by de
fense counsel of the interim nature of tlie,report and the 
potential for set aside action21 should USACRC invalidale 
the polygrapher’s conclusions. 

While the results of a polygraph are freely admissible at 
an Article 15 hearing,22 a respondent at an elimination 
board has the absolute right to have unfavorable polygraph 

I 

results excluded simply by,failing to agree with the board 
recorder as to the offer 8nd admission of the evidence 

23 This rule can work to the detriment of 
he event of a favorable polygraph 

recorder can likewise decline to 
and admission before the board.N Good 

e counsel and the trial counsel/
recorder can dampen *thechances of such an injustice re
’sulting,as can a memorandum of understanding concerning 

lygraph evidence in board proceedings. 

ulpatory Serology Testlng 

od by which a defense counsel can at
tempt to exculpate a drug abuse client is by serological 
testing. This procedure offers the promise, unlike polygra
phy, of absolutely and unequivocally exculpating a client. 
Yet, unfortunately, its overall utility, on balance, is less 
than that of the polygraph. This irony becomes more un
derstandable with more detail t the procedure and 
what it offek to 

testing, in the current state-of-the
art form, is used by the U.S.Army Criminal Investigation
LaWatories~(USACIL) only to rule out an individual as 
the source of a positive urine specimen, based on a differ
ence in ABO-system blood groupsx and/or Lewis types 27 

between the urine sample and a blood sample submitted by
the individual. Currefit technology does not enable 
USACIL to inculpate a subject by reporting that, based on 
blood group characteristics, the urine and blood samples 

having emanated from the same 

lasee DAJA-CL 1974/12018, supra note 14. ‘bunsel should, whenever practicable, exercise their right under pata. 2-2&2), AR 195-6 to observe a client’s 
polygraph. They should not, however, disrupt the examination for ‘any r F o n  except to perplanently halt tpe ,test. Other disruptions will tend to alter the 
examinee’s psychological set and lessen the chance#for a valid test. Before testing takes place, the attorney should inform both the client and the examiner 
that a post-polygraph ipterview is prohibited. Polygraph examiners will respect defense counsel’s order regarding limitation$on such interiews. Depending 
on the level of rapport betwen the examiner and defense counsel, the attorney may need to have the understanding reduced to writing. A letter from the 
attorney ordering a blanket prohibitiod for post-polygraph interviews for that attorney’s clients is one option to save time and spare disaster if the attorney 
might otherwise fail to obtain the agreement in a given case. 
”AR 195-6, para. 2-5b. 
zoAR 1954, para. 2-842)(c). 
z1 See Dep’t of Army, Reg. No. 27-10, Legal Services-Militaxy Justice, para. 
”Id., at para. 3-18j. which reads in pertinent part: “The imposing command any matter. . .he or she 
vant to the offense.” 
23Dep’tof Army, Reg. No. t5-6, Boards, Commissions, and Committees-Procedure for Invatigating .Wccrsand Boards of Officers, para. 3-7c(2) (31
01%.1977) (Cl. 15 Jun. 1981) [hereinafter AR 15-61. See also Dep’t of Army, Reg. No. 635-200, Personnel Separations, Enlisted Personnel paras. 2-1Oc and 
2-11 (5 Jul 1984). A draft revision of AR 15-6 would modify paragraph 3-742) to permit the appointingIseparation authority to consider polygraph evi
dence, even though the separation board would remain precluded from doing 80. Memo, oftice Of The Judge Advocate General, DAJA-AL, 86/157, subject: 
Draft Changes to AR 15-6, Procedures for Investigating oflicers and Boards of oflicers, 17 Apr. 1986. 
U~~ 15-6, para. 3-742). 
2J There are three USACIL facilities worldwide. USACIL, Continental U ,and USACIL, Europe, in Frankfurt, 
Federal Republic of Germany, conduct culpatory serological testing. U not conduct such testing. 
26 The four AB0 blood p u p s  are: 

Group 0,which 45% of the American population has, 
Group A, which 42% of the American population has; 

IGroup B, which 10% of the American population has; ,
Group AB, which 3% of the American population has. 

E. Kabat, Blood Group Substances: Their Chemistry and Immunoche n the Law of Evidence 517 (2d ed. 
1972). 
27SeeKabat, supra note 26, at 13. The following table details th n having each type, and the secretor 
classification for each type: 

7Lewis Type ikucclsian 

Le(a+b-) 20.1 19.6 aon-secretor 
Le(a-b+) 70.2 51.9 secretor 
Le(a-b-) 9.7 28.5 either 

L. Mothan, 39 VOXSanguinis 327-30 (1980). 
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source.58 Resort to serology, ,therefore, cannot hurt a cli
ent’s case. It is not universally helpful either, however. 

How is ABO‘-bloodgroup or Lewis type group identided 
in urine? Water soluble, high molecular weight “blood 
group substances” are found in all human organs, as well as 
in body secretions, such as saliva and urine. Two groups of 
people are distinguishabl-fie that secretes large quanti
ties of blood group substances (labeled “secretors”) and the 
other that secretes only small quantities of the substances 
(‘‘nonsecretors’’).29 About eighty percent of the population 
are secretors,Mfrom whose urine ABO-blood groups can 
be determined and compared to known blood samples. On
ly rarely can the ABO-blood group of a nonsecretor be 
identified. Lewis  factor typing can be done for both secretor 
and nonsecretor urine samples. Where the compared urine 
and blood samples display different ABO-blood groupings 
or Lewis types, the client is ruled out as the source of the 
urine specimen. 

An attorney contemplating serology testing for a client 
must ensure that the client’s mmmander submits a written 
or message request to the USAFTDTL for the sample to be 
retained, within ninety days of the date that the laboratory 
certifying official signed the DA Form 518GR. 32 The de
fense counsel then arranges an appointment with a CID or 
Military Police Investigator (MPI) case agent, where the 
client renders a sworn statement denying the offense. A 
case 6le is opened and the case agent arranges for the cli
ent’s blood sample to be drawn under chain of custody at 
the medical facility. (A saliva specimen is usually taken, 
too.) The blood sample is then submitted by the case agent 
to the supporting USACIL, under the procedures outlined 
in Army Regulation 195-5. 33 

Although intervention and cooperation Of the 
staff judge advocate Office is not to initiate 
testing, it is advisable to request such assistance. Without it, 
commanders at Article 15 Droceedinas and administrative 
board presidents are unlikeiy to grani the necessary 45 to 
60 day delays to await test results. 31 A defense counsel 
should be prepared to seek relief on behalf of the client 
from adverse action by the imposing commander when he 

or she refused to wait for test results, and the test results ul
timately exculpate the client.35 

Defense attorneys must be particularly aware of the need 
to meticulously screen clients %fore initiating serology test
ing. In addition to the physical d i ~ m f o r tto the client who 
must render the blood sample, the testing procedure i s  
among the most expensive and time-consuming of all proce
dures done at USACIL. j6 

If the TestsDo Not Exculpate the Client Then What? 
Before the nonjudicial action takes place, counsel must 

schedule a follow-up appointment with a client after serolo
gy or polygraph test results are reported. The strategy to be 
employed will depend on the test result. Regarding
polygraphs, “no opinion” and “inconclusive” results nei
ther hurt nor help the client’s case. A “deception indicated” 
@I) conclusion requires counsel to take steps either to pre
clude its admission at board proceedings,37or to submit a 
statement or solicit live expert testimony for a board or im
posing commander at Article 15 proceedings, explaining 
why the adverse result does not becessarily mean that the 
client is guilty. The same statistics38that make polygraphy 
a viable option for.a client can also be used to show the sig
nificant probability of error.3g Every client facing an 
Article 15 or board where the facthder will consider ad
verse polygraph results needs such evidence in his or her 

Ifavor. 

As for serology test results, an inconclusive report is like
wise neutral to the client. A report that fails to rule out the 
client as the source of the urine specimen is also neutral to 
the client. This fact must be pointed out to the facthder by
defense counsel, so that such a conclusion is not considered 
as incriminating evidence. An &davit from the USACIL 
serologist can be obtained that dl explin that the only 
proper interpretationof such a is that the client can
not be exculpated by this procedure. 

If the result of either test is in the client’s favor, then the 
proceeding is normally ended. Problems can still occur with 
polygraph evidence, however. At board proceedings, the re
corder can still block both the offer and admission of the 

, **Research is underway at USACIL, CONUS,to add two more serum markers to the identilication matrix, Le.. group specilic component (GS) and trans
ferrin 0.Interview with Ms.Marilyn Chase, Forensic Chemist, USACIL, CONUS (3 Sept. 1986) [hereinafter Chase Interview]. 
”F. Schiff & M. &e, 78 Munch. Med. Wschr. 657 (1931). cited in G. Hartmann, Group Antigens in Human Organs in Selected Contributions to the 
Literature of Blood Groups and Immunology 1 - 8 , 6 8 4  (US. Army Medical Research Laboratory, Ft. Knox, KY, 1970). 
u, McCormick, supra note 26. 
31 Between 1 January 1984 and 31 August 1986,22 exculpatory serology tests were conducted at USACIL, CONUS.Of that number,thm were two excul
pations. Additionally, there were eight inconclusive results, due to insacient quantity of urine sample for analysis or due to the age of the urine samples. 
(Urine samples can be tested for up to one year, even when stored at toom temperature.) Chase Interview, supm note 28. 
”Dep’t of Army, Form 5180-R, Urinalysis Custody and Report Record (Apr. 1984). The period of initial long-term storage of urine samples at 
USAFTDTL facilities was reccntly extended from 60 to 90 days. The message requesting retention of a specimen must now originate from the commander, 
not defense counsel, and the additional period of atorage is now 270 days, absent a follow-up extension request. See HQDA Letter 40-86, subject: Renewed 
Policies for the Biochemical Drug Testing Program, 1 1  Aug. 1986. 
33 Dep’t of Army, Reg. No. 195-5, Criminal Investigation-Evidence Procedures. para. 2-7c. (15 Oct. 1981). 
WThereportingdelay is a result of the heavy easeload carried by the forensic serology department at USACIL. Interview with Mr: Thomas Kotowski, 
Serologist. USACIL, Europe (14 Aug. 1986) [herciaafter Kotowski Interview]. 
35SeeUnitad States v. Balcom, 20 M.J.558 (A.C.MIL 1985). 
36Theprocess of concentrating and extracting blood group substances from urine, called the absorption-inhibition technique, is expensive and time-consum
ing. The process utilizes el?borate machinery, involves comparison of the sample to 10 control samples, and tnkes four to five work days to complete. 
Kotowski Interview, supra note 34. 
”See AR 15-6; supra note 23 and accompanying text. 
38Seesupra note 8 and accompanying text. 
39 Id (OTA statistics). 
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favorable result. At either M i d  or Atticle 15 proceed
ings, the factfmder may need additional persuasibn as to the 
validity of the result. ,Accordingly,counsel may need expert 
polygraph testhnony, either live or in statement form. Strat
egy and tactics to be employed "willhave to be iletermined 
on a case-by-case bhsis. I 

Irl the face of a DI polygraph finding or  an inconclusive 
result from either test, counsel can still devise a formidable 
case based on other evidence. In addition to the aforemen
tioned attack on the adverse polygraph result based on the 
wide "window of error," counsel canebuild a,case based on 
credible good-character evidence. The statistical errm rate 

I for urinalysis can :be proffered as evidence to create 'doubt 
as to the validity of the positive test result.4t Passive inha
lation, if applicable, a defense available to the 

ay exonerate a client in the 
. * L 

"See AR 1 5 4  mpm note 23 and a c c o m p y k g  text. 

. case bf cocaine-positiveurinalysis,where a positive result 
usually indicates that the individual used the' drug within 

ours of the urinalysis. 43 iCountlessother poten
are already known and routinely used by plilitary defense counsel. I 

Conclusion 
. ,

Exculpatory serology testing and diapost 
are twO methods by which an otherwise indefensible drug 
abuse client may be exonerated. Resort to thesemethods by 
military defense counsel has been infrequent in the recent 
past. Counsel representing urinalysis clients at judicial, 
nonjudicial, or administrative proceedings should seriously 
consider these options and employ them in appropriate 

ses. 

41 See. e.g., Stars and Stripes, supra note 9, where a Navy spokesman stated that "recent quality-assurancetests disclosed only 1 1  errors in 1.8 million sam
ples tested." The Deputy Director of USAFTD iesbaden, opined that this'statement probably refers to the statistical estimate of false poshives for the 
Navy, and is probably representative of the sta ate of error for the Army as' well. Interview with Major Michael Smith, MSC (2 Sept. 1986). official 
statistics estimating Departmen .&my lfrinalysis errors are unavailable. For a ieview of basic bobability theory, 8ee R. Johnson, Elementary Statistics 
128-243 (2d ed. 1976). L 

"Since 12 August 1985, USAFTDTL facilities are reporting as marijuana-positive specimens with 15 n p / d  THC. See Asst. Sec'y of Defense for Health 
Affairs Memo to Service Secretaries, subject: Drug Urinalysis Testing Levels, 12 Aug. 1986. Several recent passive inhalation studies in the literature report 
levels approximately half the new mnhmatory test level. See,'e.g., Morland, Cannabinoids in Blood and Urine After Passive Inhalation of Cannabis Smoke, 
30 J. Forensic Sci. 997 (1985); Perez-Reyes, DiGuiseppi & Davis, Passive Inhalaiion oJManjuaM Smoke and Urinary Excretion of Cannabinoids, 34 Clinical 
Pharmacology & Therapeutics 36 (1983). 
43 Interview with Major Michael Sm 
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( 1 C!Frk,ofCourt Note 

i 

- I 

I Courts-Martial Statistics , 

'I " , '  1 

run for different requestors ,*CD S X M  Trial Results 1982 1983 1984 1985 
at separate times, have enabled us to compare some court- ' , 0;erali conviction rate 92.8 92.8 90.9 90.8 
martial statistics for the cakndur years 1982 through 1985. Percent sentenced to BCD ' 68.9 73.6 69.5 10.5 
Those comparisons are set forth in the tables that follow: Percent sentenced to confinement 86.2 85.5 81.1 82.0 

Percent sentenced to forfeiture or 83.7 86.1 84.3 83.0 
L e  

GCM Trial Types 983 1984 198.5 

' 63.8 68.4 . 67.8 '71.2 OrherSPCM o p e s  I 1982 1983 1984 1985 

Percent tried by oKcer courts ' ' 17.4 14.1 15.7 12.8 Percent tried by judge alone 67.5 67.8 63.6 63.3 
Percent tried with enlisted members 18.8 16.9 16.5 16.0 Percent tried by officer courts 15.6 12.6 14.8 12.1 . Percent tried with enlisted members 16.8 19.6 21.6 24.5 

GCM Triol Results 1982 ' 
1982 1983 1984 1985 

Overall conviction rate 92.4 ' 91.6 9i.4 93.4
'Percent sentenced to discharge : 88.3 '91.6 90.2 89.7 Overall conviction p t e  87.2 81.8 79.7 73.6 

Percent of discharges: I Percent sentenced to confinement 59.8 50.7 45.1 , 49.1 
DDs or dismissals 46.3 48.2 46.2 42.1 Percent sentenced to forfeiture or 76.0 77.6 77.1 76.1 
BCDs 53.1 51.8 53.8 51.3 fine 1 

Percent sentenced to confinement 92.2 92.6 91.5 . 90.4 . 
Percent of sentences: These percentages were c'alculated from data obtained 

'Less than 1 yeat 24.1 22.6 24.7 ' '25.0 from the Military Judge' File in the Court-Martial and Dis
1 year to 5 years 65.1 64.1 643 ciplinary Information Management System (CDIMS), the
More than 5 years 12'3 11.2 "3 data base file into which data from the military judge casePercent sytenced to forfeiture or 92.3 92.5 9Q.8 

reports was entered from April 1931 through June 1986. Infide . the course of catrying out'these and other data processing 
BCD SPCM Trial o p e s  1982 1983 1984 1985 requests, we have come to the conclusion-for a variety of 

Percent tried by judge alone 66.6 76.1 75,4 74.7 technical reasons-that these figures may be relied upon 
Percent tried by officer courts 18.2 11.2 11.5 10.9 more as an indicator of trends than as final figures for the 
Percent tried with enlisted members 15.2 12.1 13.2 14.5 years in question. 
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7 The CDIMS military judge file, among others, is being 1986, all information from the revised and renamed court
replaced by the new Army Court-Martial Management In- “ martial case report has .been entered into ACMIS. For 
formation System (ACMIS), which i s  a combination more information about ACMIS, see Perrin & Brunson, A 
military justice data base and appellate case tracking system New Generufion:Automation of ,Courts-MartiuZInfomution, 
based on DOCKETRAC, a system developed and market- The b y Lawyer, July 1986, at 6 
ed by INSLAW. Effective with trials ending &er 30 June i 

,
Regulatory Law office Note 

Gas Utility Service 
Engineers, lawyers, and procurement officers at military

installations may have ~n opportunity to achieve a major 
reduction in the current level of costs for gas utility Service. 
Judge advocates may wish to alert facilities engineers to the 
changes in gas rate regulath that have accompanied other 
changes in the market place. 

To grasp the nature of ch a quick review of the reg
ulatory scheme is in order. In 1938, Congress provided for 
the regulation of the wholesale price of gas service by the 
predecessor of the Federal Energy Regulatory Commission 
(FERC) in the Natural GasAct, 15 U.S.C. 8 717, “Whole
sale” has been interpreted as a “sale for resale.” The retail 
rate of gas utility service to Customers is regulated by a 
state public utility commission in most states. Military in
stallations usually contract for gas utility service at a price 
tied to a “regulated rate” as provided in the Defense Feder
al Acquisition Regulation @FAR) subpart 8.3, Supplement 
No. 5 (1 Apr. 1984). That “regulated rate” is often a retail 
industrial tariff rate of the local distribution company 
(LDC) regulated by the state regulator), commission. This 
form of procurement provides a good match between 
services supplied and those required by the installation. Tie
ing the contract price and service procured to the tariff of 
the regulated utility also tends to reduce the problems of 
contract administration. 

The gas utility industry has tended to segment along reg
ulatory lines. Interstate “pipelines” regulated by FERC 
provide wholesale gas service to LDCa. In doing so, the 
pipelines act both as a “merchant” selling gas as a com
modity, and a “common carrier’’ in transporting the 
commodity to the LDC‘s point of delivery. The LDC has 
traditionally acted in a similar fashion in relation to its re
tail customers. Until recent years, FERC had interpreted its 
role of regulating the wholesale price of gas service to in
clude regulating the producers “well-head” price pursuant 
to court approved regulatory fiat. Phi Petroleum Co. v. 

consin, 347 U.S. 672 (1954). 

A low well-head price of gas did not encourage petrole
um exploration for new dombtic supplies. While gas and 
oil are competing fuels, .;thedecline in domestic exploration
made the Nation more dependent on foreign supplies. This, 
in part, set up the great increase in oil prices in the 1970s. 
Utilities raced to contract for gas reserves. Dwindling do
mestic gas reserves resulted in perceived shortages.
Congress authorized gradual decontrol of well-head gas
prices in the Natural Gas Policy act of 1978, 15 U.S.C. 
6 3301. FERC was permitted to decontrol the well-head 
price of some new gas. It led to much domestic exploration
for oil and gas. Crude oil prices peaked in the spring of 
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1981, and have declined in a series of steps since then. a 
competing fuel, gas has felt this price competition. The rise 
in gas utility service “commodity” costs encouraged energy
conservation, fuel-switching, and other actions that have re
duced the sales volumes for both pipelines and LDCs. Loss 
of load, falling demand, and large new gas reserves contrib
ute to the current glut of gas on the market. Many new gas 
wells are shut-in, with no buyer for the commodity. 

In the era of fully regulated well-head pricing of the com
modity, the parties negotiated for terms other than price in 
gas supply contracts. “Take-or-pay” provisions, long term 
purchases, and, where permitted, indexing sales prices to 
adjust for in5ation were common contract terms. Today, 
the pipelines and LDCs find that they have contracted for 
‘gas at what is now a very high price for gas under unfavor
able contract terms. Utilities find those contracts a great
burden. This contract gas is the largest commodity cost 
used in calculating gas rates for customers who require a 
utility to act as both “merchant” and common carrier. 

In 1985, FERC allowed the deregulation, in great mea
sure, of a large portion of the commodity. FERC has also 
acted to allow pipelines to act both in their traditional role 
as a utility with “merchant” and “common carrier” func
tions combined and solely as a “common carrier.” See 
Regulation of Natural Gas Pipelines After Partial Well-head 
DecontroZ, Order No. 436, FERC Docket No. RM 85-1 
(Oct. 9, 1985) and subsequent orders. 

The problem of retaining load on distribution systems to 
avoid “take-or-pay” penalties, and meeting competition
viith high commodity gas costs, is serious for pipelines and 
LDCs. In some instances, it has been possible to get pro
ducers to renegotiate contracts to lower the current price of 
gas. Declining sales “volumes” have resulted in those costs 
which are unrelated to the commodity cost of gas, but are 
’costs of operating the LDC, being spread over fewer units 
of sales. Often, retail gas rates are volumetric rates. To re
tain load and spread costs over a larger number of units of 
sales, it Will be necessary to increase sales.This can be dfi
cult in the face of fuel oil competition. 

The unbundling of the “merchant” and common carrier 
functions of the utility, whether it is a pipeline or a LDC, is 
one approach. Where a pipeline acts as a common carrier of 
a customer’s commodity (gas), it earns a margin that does 
contribute to meeting the overall costs of service of the util
ity. That margin goes toward the capital costs and 
operating expenses of the pipeline. With the present field 
price of “new” gas at lower levels than before, customers 
may wish to buy their own gas, and merely have it trans
ported by the pipeline and the LDC. This provides the 
customer with commodity cost savings. It provides load re
tention, and some earnings to both the LDC and the 
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pipeline carriers. While not all problems-are solved, the 
utilities do not lose the customer to competing fuel oil, ahd 
do cam some margin.’This approach has been in effect for 
customers on FERC regulated rates for gome time. The 
concept of unbundling the functions of a gas utility, such as 
a LDC, are newer to state regulators. Some state commis
sions have held investigations of this subject in the last year, 
and some have such proceedings in process. Still other 
states have permitted utilities to enter into “experiments”in 
such rate making. Like all new ideas, the initial reactions 
include some skepticism and inertia. The consumer is bene
fiting from lower gas rates in some cases already, however. 
For instance, Fitzsimons Army Medical Center has elected 
to procure gas using an approach that is more competitive 
and unbundles the traditional package of gas utility service. 

The Regulatory Law ol3ice (JALS-RL) is currently par
ticipating in a proceeding before the Maryland Public 
Service Commission which is investigating the intrastate af
fects of changes in the interstate sale and transportation of 
natural gas. Pursuant to,a contract funded by the Ol5ce of 
the Chief of Engineers, direct testimony and exhibits of an 

, expert witness was presented in that case by the Regulatory 
Law Oftice. The proceding is Maryland PSC Docket No. 
7962. This office will participate similarly in other proceed
ings in other states on behalf of Army bases therein. Judge 
advocates should properly notify this office of any such 
pending proceeding known to them or of which they be
come aware. 

In the past, FERC has not encouraged direct sales by in
terstate pipelines to military installations purchasing the 
“full” utility service. Alexander v. F.E.R.C., 609 F.2d 543 
@.C. Cir. 1979). FERC appears to construe common car

‘ riage as an area in which the pipelines may deliver the 
customer’s gas directly, “by-passing” the LDC. State regu
lators and the LDCs may question this arguable 
infringement into the “franchised territory” of the LDC. 
Panhandle Eastern Pipe Line Co. v. Michigan Public Service 
Commission, 341 U.S. 329 (1951); but see Richfield Oil 
Corp. v. California Public Utilities Commission, 354 P.2d 4, 
cert denied sub nom. Southern Counties Gas Co. v. Califor
nia Public Utilities Commission, 364 U.S. 900 (1960). This 
issue is of greater importance for industrial users than the 
federal facilities who may have less concern about the state 
authorized “franchise” of one supplier versus another. “By
pass” may not be a practical option if the federal facility re
ceives service from the LDC at a point remote from 
pipeline competition. The by-pass option should not’be 
omitted from any competitive procurement action that so
licits natural gas service. The LDC may 
meet fuel oil competition, however, if the 
dual-fuel capability. 

To the extent that gas service contracts continue to ’be 
tied to regulated rates, especially state regulatd rates, in
stallations have an interest in the LDC providing “open 
access” for transportation of customer-owned gas at fair 
rates. Military installations wpuld want year round “open 
access” transportation, not merely the transportation of 
volumes of gas in off-peak seasons .(summer). Some indus
tries focus their usage on off-peak periods. Usage by 
military installations tends to track the usage pattern of the 
LDC, and is often weather sensitive. 

lishing a “fair” -rate for transportation service by a 
a separate issue, and may be affected by the dual fu

el tapability of the customers, or “by-pass” considerations. 
A “full margin” transportation rate would give the end-cus

- tomer the benefit of the differential between the gas the 
s LDC or pipeline had under long term contract and the cur

_ _  	 rent lower field price. Such a full margin rate would give
the LDC and interstate pipeline their full mark-up related 
to recovery of costs of service unrelated to commodity cost. 
A “full margin” rate may be excessive, however, even 
though authorized by a state regulatory commission. To 
meet fuel oil competition, the transportation rate may have 
to be below the “full-margin” level. This is not as attractive 
to the LDC as it ihlight be to the customer. Loss of a cus
tomer to fuel oil competition would leave the lixed costs of 
operating the LDC and the interstate pipeline to be divided 
among the fewer remaining customers and require rate in
creases to recover those costs. The LDC, the interstate 
pipeline, and the state regulatory commission all have an 
interest in preventing that problem from growing. Any 
“contribution” a sale makes that recovers all variable costs 
of the LDC and some portion, however small, of fixed costs 
is better than losing the customer to fuel-oil competition. 
The LDC,‘the interstate pipeline, and the producer all have 
an interest in load retention. If the producer reduces the 
field price of the commodity, it is fair to anticipate that the 
LDC and the interstate pipeline will find something less 
than a “full margin” rate to b i  fair. 

Not every military installation will find it prudent to alter 
procurement methods along the lines discussed herein, but 
that should be a well considered decision. The DOD policy 
with respect to competitive procurement of utilities services 
is contained in the Armed Services Procurement Regulation
(ASPR) Supplement No. 5, “Procurement of Utility 
Services”, dated 1 Oct 1974, which is incorporated in 
DFAR, part 8.3 in its entirety. In accordance with ASPR 
S5-104 and ASPR S5-106.3, the contracting officer shall at 
least annually determine the existence of competition, and if 
competition i s  feasible the contracting officer must use com
petitive procedures to obtain utilities services. In addition, 
the Federal Acquisition Regulation (FAR) Part 6, “Com
petitive Requirements” (1 Apr 1984), now requires that 
contracting officers prepare, in writing, a justification for 
other than full and open competition for contracts, includ
ing utilities contracts, exceeding %1OO,OOO. The justification 
must be approved by a duly authorized individual other 
than the contracting officer. This revised procedure, in ef
fect, now requires the contracting officer to obtain 
authorization to use a sole source for most of the utilities 
Bervice contracts. The contracting officers now find that 
even though they have been buying utility services on a sole 
source basis for years, they cannot continue without check
ing for the possibility of competition. Contracting officers 
must prepare a written justification “indobtain approval for 
less than full and open competition.The contracting officers 
should be advised accordingly and encouraged to seek assis
tance from installation judge 

For the judge advocate at the installation, assisting in 
procurement of a gas supply from a field producer through 
a request for proposals (RFP) will be a challenge. As in 
many procurement actions, there will be a specialized vo
cabulary. In gas,”the [British thermal unit (Btu), the 
dekatherm, per thousand cubic feet (MCF), pounds per 
square inch (psi), and many engineering terms dealing with 

-
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quality of gas will be a greater,problem for the lawyers to 
I learn than for the post engineers. Drafting -tbe FWP 

evaluating complex responses of gas suppliers will be a 
challenge. In the future, the proposed FAR Part 41 may af
fect some procedures related to utility service acquisition. 
51 Fed. Reg. 16988 (1986). That effect w 
to gas service acquisition. 

Installations which have given consideration to combina
tions of gas utility service using traditional firm sedce and 
interruptible regulated rates may have some “learning
curve” advantages over others. Perhaps only a portion of 
gas needs might be met with a transported commodity. 
This glut of lower priced gas reserves, however, may not 
last more than a few years. The benign regulatory climate 
may be brief. Efforts to take advantage of market condi
tions should move with all deliberate speed. 

Unbundling the procurement of gas utility service by lo
cal procurement of the commodity will still leave the issue 

of transportation. Transportation of gas under regulated 
rates i s  another area with its own arcane language. Of the 
few installations that have attempted this more competitive 
approach to gas service procurement, some have achieved 
savings of over one dollar per MCF. Considering thatan in
stallation may purchase several hundred thousand or even a 
few million MCF of gas per year, the cost avoidance could 

bstantial. 
summary, legal officers should become more familiar 

with the utility purchases at their installations, consult with 
facilities engineers about possible savings and the use of al
ternate suppliers, consult with attorneys at the Regulatory 
Law ofiice as necessary, and discover and report proceed
ings under Dep’t of Army, Reg. No. 27-40, Legal 

eals D i v k n  Notes 

Pathmaa-Jurisdictional Oddity 

Ronald A. Khnlelt 

Deputy Chief TrialAttorney 


At first blush, Pathman’v. United States, C1. Ct. No.p’ 13685C (May 30, 1986), would seem to be the answer to 
every overworked contracting officer’s prayers, as well as 
the answer to the prayers of the overworked lawyer who 
has to review a contracting officer’s decision before it is is
sued. According to Pathman, if & contracting officer is 
going to deny a claim, there is no need for the contracting
officer to take any action whatsoever except to record in the 
file the date when that claim was received. The jurisdiction
al clock begins to run sixty days after the contractor asks 
for a final decision. 

The United States claims Court, in a decision bY Judge
Phillip R. Miller, dismissed as untimely ‘an appeal by 
Pathman from the contracting officer’s failure to issue a fi
rial decision-pathman had Waited (Patiently, it seems) from 
May 6, 1983 (date of certified claim in the amount of 
$522,907.28and Of a request for the issuance Ofxi find deci-
SiOn) until May 11,  1985 (When suit Was coxmmx~edin the 
C % h S  court)for the contracting officerto issue a de.
cision on the certified claim. Pathman held that, the 
Contract Disputes Act required the contractor to appeal fi
nal decisions within twelve months if they were.going to 
aPP1 to the claims CoUrE. P a t h ~ nheld that the twelve 


1 
month jurisdictional limitation period (ninety days for 

board’s of contract appeals) applied not only to appeals 


I from actual 6nal decisions but from refusals or failures to 

issue final decisions as well. 

Pathman’s claim for an equitable adjustment, of 
$428,608.17 was fmt  submitted on September 28, 1976. The 
General Services Administration contracting officer ac
knowledged on May 10, 1978 that Pathman was entitled to 
an equitable adjustment and made a settlement offer in the 

amount of $202,000.00. Pathman rejected the offer. The 
contracting office^ then requested an audit to determine en
titlement and told Pathman that no further action would be 
taken until the audit was completed. The audit report was 
issued‘ on August 17, 1978. On February 16, 1981, 
Pathman’s attorney submitted a written request for a final 
decision to the contracting officer. No decision was issued. 
On May 6, 1983, Pathman submitted a written request for a 
finaldecision that included the certification that is required
by the Contract Disputes Act (CDA) for claims exceefig
$50,000.00.Again, no final decision was issued. Pathman 
commenced its suit for $522,907.18 in the Court of Claims 
on March 11, 1985. The court held that the six year statute 
of &tation under 28 U.S.C. 8 2501 (1982) did not apply 
to claims under the disputes clause of the contract, citing 
Nager Electric Co. v. United Stares, 177 Ct. C1. 234, 244, 
368 F.2d 847, 854 (1966). Although this was a pre-CDA 
contract, the court found that Pathman followed the CDA 
procedures, including the certification and submission of 
the claim, and such actions were clear indications of the 
plaintifFs election to invoke fie CDA process. F U Y ,  h e  
court held that the claim was untimely because the CDA 
requires timely ap@s from final decisions of contracting
officers whether the decision is actually issued or only
deemed to have been issued because the contracting oficer 

sed to act within sixty days. 
The court acknowledged that four decisions of the 

Claims Court held that the jurisdictional limitation did not 
apply to suits appealing adverse decisions that had been 
“deemed” to have been made pursuant to 41 U.S.C. 
8 605(c)(5) (1982), G&H Machinery Company v. United 
States, 7 C1. Ct.199 (1985), held that it would be unfair to 
impose on the contractor the burden of appealing 8 
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"deemed" decision of the contracting offic 
contractor would then be made to bear the 
the contracting officer's dereliction of duty
form the deciding function within the time allowed by 
The Claims Court went on to note than 6605(c)(5) uses 
permissive language in providing that the failure of the con
tracting officer to issue a final decision will autho 
commencement of a suit on the contractor's claim. 
v. United States, 9 C1. Ct.217 (1985), the court ci 
Machinery with approval, and, in addition, noted that the 
court would not be happy to be flooded with premature law 
suits that could have been negotiated and settled. 

Following Vemo, the Claims Court issued the decision m 
Turner Construction Company v. United States, 9 C1. Ct. 
214 (1985). The Claims Court concluded that the express 
language of the statute applied only to actual decisions is
sued by a contracting officer. The Turner court noted that 
the twelve month limit provision contemplated an actual re
ceipt of an actual decision before the jurisdictional twelve 
month period would begin to run. Then, in LirCoste v. 
United States, 9 C1. Ct. 313 (1985), the Claims Court fol
lowed the earlier decisions and noted that they were 
comprehensive and well reasoned. In LaCoste, the b u r t  did 
go on to find that the appellant's undue delay in submitting 
its claim to the contracting officer raised the equitable doc
trine of laches and concluded that the contractor's claim 
was thereby barred. 

The Pathman court rejected those four decisions and 
concluded that, by reducing the appeal period to the Claims 
Court from the six years under the Wunderlich Act to 
twelve months under the CDA, Congress intended to im
pose a burden on contractors to speedily prosecute their 
claims. The court instead stressed the lan@age in the CDA 
that says that a failure by the contracting officer to render a 
decision will be deemed a decision by the contracting officer 
denying the claim, and the language in the CDA that says a 
decision by the contracting officer is entitled to finality if it 
is not appealed. The court concluded that Congress made 
no effort to distinguish between actual decisions and 
deemed decisions. Thus, timeliness was a requirement for 
redress from either an actual or deemed decision by the 
contracting officer. 

The court dealt summarily with the requirement,that the 
limitations period begins to run only after receipt of the 6
nal decision.,It concluded that receipt is inapplicable to a 
decision which does not require,receiptin order for the de
cision, Le., the deemed denial, to be effective. 

Pathman holds that once the contractor chodses to 
ate the CDA process by filing a claim and asking for a find 
decision, the contractor is obligated to move ahead by ei
ther appealing the deemed denial"or by petitioning tlie 
contract appeals boards to require the contracting'officer to 
issue a 6nal decision by a date certain. Pathman does nof 
deal with the issue of determining when a decision will have 
been received by the contracting officer for 
computing the sixtieth day on which a fin 
have been deemed to have been issued deny 

Path'man decision is one of e series of cases that at
to deal with the diffidult issue of delay in the 

resolution of contract disputes, whether the delay was 
caused by the government, the Contractor, or both parties. 

the Puthhzan decision, with d Cla im of a half mil
ars, will be'appealed to the Federal Circuit In light 

of the four prior cases which had elearly rejected the kind 
adopted in Pathman What should contracting 

leg& advisors do in the meantime? 

y on the reasoning of Pathman and simply 
g where they would otherwise issue a final deci

a contractor's claim? That would seem to be a 
pieferred&rategy. By doing nothing, one could argue, the 
contractor is pot alerted to its appeal rights and thus is not 
encouraged to appeal the deemed denial of the decision; 
and, the government has an additional jurisdictional argu
ment in its arsenal <uponwhich to defeat a claim, while 
avoiding substantive issues. 

Such an approach overlooks~thefact that Pathman has 
four cases against it when it goes up for review on appeal. It 
overlooks the fact that the CDA not only rquues that a 
decision be issued by the contracting officer, but also that 
the decision be maiied or otherwise given to the contractor, 
state the reasons for the decision, and inform the contractor 
of its appeal rights (41 U.S.C. 6 605(a) (1982)). All of these 
elements are in fact missing from a deemed 6nal decision of 
the 'contractingofficer. 

requirements placed in the CDA for the existence of 
decision by the contracting officer before a contrac

tor could appeal were designed to ensure that the 
governmentihad the opportunity to resolve an appeal at the 
administratwe level. That was also the reason why Con
gress put in a requirement for certified claims in excess of 
S50,000.00. Such certification was to be accompanied by 
cost data that would enable a claim to be settled earlier at 
an administrative level without escalating the claims either 
to the boards of contract appeals or to the Claims Court. 
The contracting officer's 6nal decision thus became a condi
tion precedent to an appeal to the boards of contract 
appeals or to the Claims Court. Pathman seems to have 
misconstrued this condition precedent to an appeal or trial 
process with the event which begins the running of the limi
tation period. The limitation period begins once the 
contractor has been formally advised that the government
will no longer administratively consider the claim at the 
pntracting officer level. 

'Contract Appeals Division has concluded that it is 
the government's interest to raise the Pathman argu

ment in cases before the Armed Services Board of Contract 
Appeals. The Pathman rationale has been soundly rejected
by four $tior decisions of the Claims Court and Pathman 
itself is c e d n  to be appealed. Nor is Pathman the most de
sirable result, because it would encourage contracting

id issuing final decisions. We will not raise the 
idn unless it is accepted by the Court of Ap

peals for the Federal Circuit. 

-
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Patents, Cbpyrigbts, and Trademarks Note 

RightsDeterminations of A m y  Employee Inventions 
P John H. Raubitschek 

Patents, Copyrights, and Trademarks Division 

On July 17, 1986, the Court of Appeals for the Federal Army was entitled to ownership of the invention and our 
Circuit in Heinemann v. United States &rmed the dismis- decision was sustained by the commissioner of Patents and 
sal by the Claims Court on motion for summary judgment Trademarks, the C l a h s  Court, and the Court of Appeals. 
of a suit by an Army employee. The employee, located at Accordingly, the inventor’s suit for damages, which would 
Picatinny Arsenal, had invented an intelligent anti-armor have involved many millions of dollars, was dismissed. 
munition on which the A r m y  obtained U.S.Patent No. This case is of interest for several reasons. First, the Ex4,050,381.The suit was based on “unauthorized use” of the ecutive Order under which the agencies make severalpatented invention by the b y in the Search and Destroy hundred rights determinations each year was held to beArmor (SADARM) program under 28 U.S.f 1498(a) constitutional.Although the Seventh Circuit had previously(1982). held so in Kaplan ,v. Corcomn, there was some question 

The actual use of the invention was never addressed by about the effect of this ruling on the Claims Court until the 
the court because the initial focus was on the ownership of decision by the Federal Circuit. This decision also disposes 
the invention. Although ownership of Army inventions is of any lingering concern about inventors’ common law 
generally determined by the Patents, Copyrights, and rights in their inventions as recognized in United States v. 
Trademarks Division,2 this was not done because the in- Dubilier Condensor Corp. because these rights were 
ventor had transferred all his rights to the Army in an changed by the issuance of the Executive Order in 1950. 
assignment agreement. Subsequently, when he sued the Further, the proceedings pointed out a potential problem 
Army, the trial judge held that the assignment was invalid for the government in accepting voluntary assignments 
because of incomplete information given to the inventor by from its inventors, a commonplace practice. As a result, 
an h y Materiel Command (AMC) attorney and remand- AMC has implemented a procedure to document that the 
ed the case to the Army to make a rights determination inventor has been given complete information on his or her 
under Executive Order 10096.3 We determined that the rights. 

P 

i 

! .  . 

1 

‘230 U.S.P.Q.(BNA) 431 (1986).
* Dep‘t of Army, Reg. No. 27-60. Legal Services-Patents, Inventions, and Copyrights, para. &9 (15 May 1974). 
3 4  C1. Ct. 564 (1984).‘545 F.2d 1073 (1976). 
5289 U.S.178 (1933). 
6For further information about employee rights determinations, see Raubitschek, Government Employee Inventions, 33 Fed.B. News & J. 215 (1986). 
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TJAGSA‘Practice Notes 
Instructors, The Judge Advocate General’s School 
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’ Digests‘of Opinions ‘of The Judge Advocate General 
The Secretary of the Army has broad statutory authority 

“‘bAJA-AL 1986A731, 6 May 1986. Retired Grade of to ,separate enlisted soldiers, subject to the constraints of 
Officers, DOD directives and regulations.$DOD ‘Directiveb1332.14, 

10 U.S.C. fj 1370 (1982) states that an officerh a grade Enlisted Administrative Separations, defines who may act 
abdve major and below lieutenant general must serve on ac- as a conve&g authority,’but conttiins-noprovision for del
tive duty satisfactorily for at least three years to voluntarily egation of this authorit members of the Convening 
retire in that grade. The Judge Advocate General received authority’s staff. The Jud dvocate General opined that, 
an inquiry on the effect of an earlier voluntary retirement to the extent’AR 635-200, para. l-2lg attempts to permit 
on retired grade, tit1e;wear of the uniform, and recall such delegation, it conflictswith the DOD directive. There
grade. ‘ T fore, para. 1-21g is  legally objectionable and should not be 

The Judge Advocate General noted 10 U.S.C. fj 772(c) followed. : i 

(1982) states that a retired officer of the Army, Navy, Air The Judge Advocate General next addressed whether P 
Force, or Marine Corps may bear the title and wear the boards erroneously convened by a staff officer are void peruniform of his retired grade. AR 670-1, para. 33-3c per
mits retired personnel not on active duty to wear a uniform. se. Resolution of this question depends on the intent of the 
The grade worn, however, “will be as shown on the retired proponents. The DOD and A m y  proponents advised The 
grade of rank line on the retirement order.” The Judge Ad- Judge Advocate General that a board so convened and oth

i:vocate General opined that the foregoing precludes a erwise procedurally correct did not lead to a separation that 
retired officer from wearing insignia or using a title of a was void per se. Rather, the validity of the separation au
grade higher than that at which retired. He further opined thority’s action to separate the soldier would be contingent 
that an officer’s actual retired grade must be used on all offi- on whether the error materially prejudiced a substantial 
cial documents such as the DD Form 2, retired ID card. right of the respondent. 

Finally, The Judge Advocate General opined that an offi- The Judge Advocate General emphasized that, although
cer, retired as a brigadier or major general, may be recalled separations in cases referred to a board by a staff officerto,:active duty, in peacetime, only in his or her retired grade“ may be valid, such practice cannot be condoned-it i s  legaland not in any higher grade temporarily held. ly objectionable and should not be continued. 

‘bklA-AL 1985/2947, 29 May 1986. Authority to Con- Note: AR 635-200, para. 1-21g has been amended in En
vene Administrative Separation Boards. listed Ranks Personnel UPDATE # 9 to delete the 

The Judge Advocate General was asked whether a sol- purported delegation authority. 
dier could validly be referred to an administrative 

I 
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Contract Law Note 

The Anti-Deficiency Act in a Nutshell 

The fastest way to get the attention of government con
tracting and comptroller personnel is to whisper in their 
ears [that they have, or are about to have, a “3679” viola
tion, a violation of the “Anti-Deficiency Act.” Currently 
referred to as violations of Title 31, United States Code 
funding limitations, these statutory provisions, which re
quire investigation of alleged violations, naming of 
responsible parties, reports to Congress, and which carry
potential criminal and administrative sanctions, can wreak 
havoc within any command and affect everyone including 
the commander and the judge advocate. 

The issues involved are complex and the references di
verse. The following synopsis of statutory and regulatory
limitations and exceptions provide a starting point for the 
judge advocate in identifying potential violations of the 
Anti-Deficiency Act. 

Authorizing, Obligating, or Expending in Excess of  
Available Funds 

The Anti-Deficiency Act prohibits the over-authoriza
tion, over-obligation, and over-expenditure of appropriated
funds. 

31 U.S.C. 5 1341(a) (1982) prohibits an officer or employ
ee of the United States Government from making or 
authorizing an expenditure or obligation exceeding an ap
propriation or fund. 

31 U.S.C. 6 1512 (1982) requires apportionment of appro
priated funds. 

31 U.S.C. $ 1514(a) (1982) requires the Secretary of the 
h y (and all other agency heads) to prescribe by regula
tion a system of administrative control designed to restrict 
obligations and expenditures to the amount of apportion

*, ments and to enable the Secretary to fix responsibility for 
any over-obligation or over-expenditure.The Army has im
plemented 5 1514 by developing a sys tem of  
“administrative subdivisions of funds” (allocations, suballo
cations, allotments and sub-allotments). Primary regulatory
guidance in this area is found in Dep’t of Army, Reg. No. 
37-20, Administrative Control of Appropriated Funds (1
Aug. 1980) [hereinafter AR 37-20]. 

31 U.S.C. $1517 (1982) prohibits any officer or employee
of the United States Government from making or authoriz
ing an expenditure or obligation exceeding an 
apportionment or the amount permitted by regulations pre
scribed under 5 1514(a). Federal Acquisition Reg. $ 32.702 
(1 Apr. 1984) [hereinafter FAR], which implements the 
Act, requires that contracting officers, before executing any 
contract, obtain written assurance from responsible fiscal 
authority that adequate funds are available (or expressly
condition the contract upon availability of funds). 

F‘ 
Authorizations to obligate and exDend come to the instal

lation in the form of ad&nistrativelimitations (allotments,
suballotments, allocations, or suballocations) or as targets
and allowances from higher commands and as certifications 
and commitments by finance officers.Expenditures are pay
ments by cash, check, or equivalent action. 

Obligations result from the placing of orders, awarding of 
contracts, and other commitments by federal agencies. Ob
ligating the government in excess of the funds ceded or 
committed is not, per se, a violation of the Anti-Deficiency 
Act. If, however, the certification creates an “administra
tive subdivision of funds,” an over-obligation is a violation 
of the Act (31 U.S.C. 0 1517 (1982)). If the certification is 
not an “administrative subdivision,” a violation may still 
occur if the over-obligation causes an administrative subdi
vision ($ 1519, apportionment (0 1517), or appropriation 
($ 1341(a)) to be exceeded. 

The Department of Defense @OD) has limited authority 
under 41 U.S.C. 0 11  (1982) to incur obligations in excess 
of available funds for clothing, subsistance, forage, fuel, 
quarters, transportation, and medical and hospital supplies. 

Obligating in Advance of Available Appropriations 

There are both statutory and regulatory prohibitions
against obligating the government before funds are 
available. 

31 U.S.C. $ 1341(a) (1982) prohibits an officer or employ
ee of.the United States Government from involving the 
government in a contract or obzigation for the payment of 
money before an appropriation is made. FAR # 32.704(c) 
provides that government personnel who encourage a con
tractor to continue work in the absence of funds will incur 
a violation of 31 U.S.C. $ 1341(a) (1982) that may subject 
the violator to civil or criminal penalties. 

Bona Fide Needs Rule 

31 U.S.C. 0 1502 (1982) provides that appropriations lim
ited for obligation to a definite period (e.g., the Operation 
and Maintenance appropriation is available for obligation 
for only one fiscal year) may only be used to pay for ex
penses properly incurred during the period of availability.
Violations of this bona fide needs rule are not, per se, viola
tions of the Anti-Deficiency Act. Actions that violate the 
rule are, however, frequently violations of 6 1341(a) of the 
Act (obligathg the government before M appropriation ‘ 

hase the supplies to be used in the current fiscal y v ,
year’s money is available to purchase next year’&

needs. For example, e n t h g  into a contract in FY 87 *or 
the acquisition of goods needed in FY 88 may be a violation 
of 5 1341(a). The contract obligation could only be properly 
charged to FY 88 funds. FY 88 funds are not available in 
FY 87 when the contract is executed. The contract there
fore obligates the government in FY 87 in advance of 
available appvopriations (FY 88) in violation of 0 1341(a).
There are, however, exceptions for the acquisition of 
supplies. 

Replenishment of Stock. An order or contract for the re
placement of stock is viewed as meethg a bona fide need 
for the year in which the contract is made as long as it is 
intended to replace stock used in that year, even though the 
replacement items will not be used until the following year. 
“Stock” in this context refers to “readily available com
mon-use standard items.” 44 Comp. Gen. 695 (1965). 
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Lon Lead-time. It is proper to take deliveries in one fis+year based upon a contract concluded in the previous 
year if the material contracted for was not obtainable on 
the open market at the time needed for use, provided the in
tervening period (between contract and delivery) was 
necessary for production or fabrication of the material. 37 
Comp. Gen. 155 (1957). 

Services Rule 

Appropriations available for this fiscal year are to be 
used to acquire the services to be performed this fiscal year. 
Next year’s money is to be used for services performed next 
year. Incurring an obligation in one fiscal year for services 
to be performed in the next fiscal year hay be a violation of 
the bona‘fideneeds rule and 0 1341(a)’s prohibition against 
obligating the government in advance of available funds. 
Again, there are exceptions. 

Maintenance of Tools ahd Facilities.’ DOD Appropria
tion Acts allow award of service contracts of up to twelve 
months duration crossing from one fiscal year into the next 
if the services are for the maintenance of tools and facilities. 

Non-Severable Services. An exception exists when a need 
aribes in one fiscal year for services which, by their nature, 
cannot be separated for performance in separate fiscal 
years. These are known as “single undertakings’’ or services 
that are “entire.” An example is the painting of a building. 
The services performed include preparing, priming, and 
painting. These are not severable tasks but constitute an en
tire service, a single undertaking. The painting contract 
may be awarded in one fiscal year and funded with moneys 
available at the time of award even though performance 
may continue into the next fiscal year. If, however, the 
services are severable (e.g., driving a bus, divisable into dai
ly performances) the general rule must be applied. 

I 

t v o  Services Prohibition 
..-“

F~ 31 U.S.C. 6 1342 (1982) prohibits officers or employees 
from accepting voluntaly services except in emergencies in
volving the safety of life or government property. Other 
exceptions are authorized by statute: e.g., Red Cross, 10 
U.S.C. 0 2602 (1982); student interns, 5 U.S.C. 0 3 1 1 1  
(1982); and Army Reserve, 10 U.S.C. 0 4541 (1982). Ac

pting of gratuitous services is not prohibited where the 
’ce provider agrees in qdvance in writing not to seek re

imbursement from the government. M 
B-193035,79-1 CPD para. 260. 

Processing Violations 

Reporting and processing requirements for apparent vio
lations are contained at paragraphs 2-2 through 2-6, AR 
37-20. The commander is required, where appropriate, to 
appoint a board of officers to investigate in accordance with 
Dep’t of Army, Reg. No. 15-6, Procedure for Investigating
Officers and Boards of Officers (24 Aug. 1977). A “flash re
port” through command channels to the Comptroller of the 
Army and “serious incident report” (Dep’t of Army, Reg. 
No. 190-40, Military Police-Serious Incident Report (1 
Sept. 1981)), if applicable, must be transmitted. Discipli
nary action or criminal punishment may be imposed upon
those individuals found responsible for the violations. 

Legal Assistance Items 

TmNotes 
I I ’  

Capital Gains TQXAfter the Reform Act of 1986 
, L i “ “  

The Tax Reform Act will generally reduce tax rates, re
ducing the highest rate of personal income tax from 50 
percent to 28 percent (an actual rate of 33 percent will re
sult for higher income taxpayers due to a phase out-of 
personal exemptions and the 15 percent rate). With this re
duction in rates, however, will come an offsetting reduction 
in the number of deductions and credits available to taxpay
ers. Thus, the tax base will be broadened, while tax rates 
will be reduced. 

One of the items which will be lost under the Tax Re
form Act is the capital gains exclusion. currently, 
taxpayers can exclude sixty percent of gains on assets they 
have held over six months. This 60 percent exclusion of 
gain results in only 40 percent of the gain being taxed. This 
translates to a maximum rate of tax on capital gains of 20 
percent for the highest bracket taxpayer (50% rate of tax 
X 40% of gain). For taxpayers in the 30 percent tax brack
et, the effective rate of taxsoncapital gains is 12 percent. 

Effective 1 January 1987, the capital gains exclusion will 
be eliminated. This means that capital gains will be taxed as 
ordinary income, thus taxed at a rate of 28 or 15 percent,
depending on the taxpayer’s bracket. Because the capital 
gains exclusion will be eliminated next year, taxpayers must 
consider whether they should sell appreciated assets this 
year while the exclusion is still available. Answering that 
question is not simple, and involves two competing consid
erations and a number of other factors. The first 
consideration is tax reduction. By selling the asset before 
1987, the taxpayer will pay less tax on the gain. That prin
ciple obviously advises selling the asset now. The Second 
principle is tax deferral. Expressed another way, the ques
tion i s  whether the taxpayer would be better off to pay a 
little more tax later, in exchange for not having to pay any 
tax immediately. Whether this would be advantageous de
pends on a number of factors and assumptions, such as how 
much longer the taxpayer intends to hold the property and 
thus keep the tax not immediately paid invested, what rate 
of return on the money can be reasonably anticipated, and 
what tax bracket the taxpayer would be in when the proper
ty is finally sold. As a rule of thumb, invested money 
should double in about seven years. Thus, as long as the 
property were to be held for a significant period, a taxpayer 
wduld seem better off to retain the property and defer tax 
rather than sell the property and pay the tax. 

Another factor that must enter into the analysis is the M
ture of the property. If the asset i s  one th& tbe taxpayer is 
pleased with, and would like to hold in a portfolio long
term, and therefore would likely buy back if sold, thep
transaction costs of selling and repurchasing the property 
must also be factored into the equation. For example, if the 
taxpayer held a blue chip stock that the taxpayer wanted in 
a retirement portfolio, if the stock were sold, the taxpayer
would pay a broker commissions on the sale and commis
sions again on the repurchase. These commissions 
combined could amount to as much as ten percent of the 
sales price. If real property is involved, the taxpayer would 
have to factor in the costs of realtor’s fees, closing costs, 
and the loss due to giving up a low mortgage rate, if any. 

,-\ 

-
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Thus, the transaction costs can9bevery significant, which 
advise against selling property that the taxpayer mi 
tend to repurchase. 

An additional factor that is more difficult to quantify is 
the degree to which the property may have already and ex
cessively lost value in response to tax reform. This may be 
particularly true in connection with real estate. Tax reform 
will generally preclude deduction against earned income of 
passive losses from rental property. There will, however, be 
a limited exception permitting a deduction of up to $25,000 
against V e d  income for those who actively participate in 
management of property and have less than $100,OOO of ad
justed gross income. Because of this change in the law, 
property may ihave already lost value, and that loss may be 
out of proportion to the actual economic significance of the 
tax change. Therefore, the investor should also evaluate 
whether the property has recently declined in value due to 
the change in the law, and whether it is likely to rebound or 
continue to decline in value in the future. 

The last factor which should be considered by the tax
payer is the possibility of the law changing in the future. 
The capital’gains exclusion has been adjust& many times in 
the past in response to perceived needs of the economy. The 
Tax Reform Act of 1986 retains the structure of capital 
transactions, but just eliminates the capital gains exclusion. 
Thus, in the future, the law could easily be changed to rein
state the capital gains exclusion. 

As these factors would indicate, the decision as to wheth
er to sell or hold a given piece of property depends on all of 
the facts add circumstances of the property and the taxpapc 
er. In the simplest analysis, if a taxpayer has an appreciated 
asset that is no longer a sound investment, the taxpayer
should probably sell it now while the capital gains exclusion 
is available and thereby reduce tax. This would be wise un
less the taxpayer believes the property is artificially 
depreciated currently and will rebound in the near future. 
Property that the taxpayer wants to own and would likely 
buy back if sold probably should not be sold for the reasons 
stated above. Most of our soldiers currently are in a 30 per
cent or less tax bracket, and thus have an effective rate of 
tax on capital gains of only 12 percent or less. Under the 
new law, many of our soldiers will be taxed at the 15 per
cent rate, and, thus, the differential in tax on capital gains
will be slight (15%-12%). For the more senior officers who 
will pay tax at the 28 percent rate, the differential is more 
significant. Assets that have depreciated in value should 
probably not be sold this year, If sold currently, they would 
offset gains which are already partially offset by the capital 
gains exclusion. Next year, those losses could be used to off
set gains that are fully taxed. In conclusion, while there are 
situations that would warrant selling an asset today, tax
payers should not hastily conclude that they should sell all 

* 	 holdings in the name of the lost capital gains exclusion. 
Major Mulliken. 

t State Income Tax Forms 

A major challenge facing offices conducting a tax assis
tance program is obtaining all of the state tax forms and

6“. instructions needed by the installation. Last year, the Army
Law Library Service was able to procure, on a trial basis, 
copies of a three-volume set published by CCH entitled 
State Personal Income Tax Forms.These volumes include 

- both reproducible forms and explanations of how the forms 

are to be completed. This year, funding of this publication, 
or an equivalent, will have to be budgeted locally, as funds 
are not avpilable in the Army Law Library Service budget. 
Chiefs of legal assistance should consider whether this or an 
equivalent publication is needed, and if so, arrangements
should be made locally to fund and order the publication. ’ 

ABA Legal’Assistance Award 

On October 9, 1986, Mr. Clayton B. Burton, Chairman 
of the American Bar Association’s Standing Committee on 
Legal Assistance to Military Personnel (LAMP committee) 
presented an ABA awafd to General John A. Wickham, 
Jr., Chief of Staff of the Army, on behalf of the Gander Le
gal Assistance Team, in recognition of the Army’s legal
assistance effort to help the survivors of the soldiers who 
died in the Arrow Airlines crash in Gander, Newfound
land. Mr. Burton’s presentation was made during the 1986 
JAG Conference and Annual Continuing Legal Education 
Program at The Judge Advocate General’s School. Mr. 
Burton made the following comments: 

Since 1941, the American Bar Association has rec
ognized the importance of legal assistance. The LAMP 
committee is one of the thirty-five Standing Commit
tees of the ABA. Its lawyer members represent a 
combined total of over 155 years of cumulative experi
ence in the delivery of legal services to the military.
These seven volunteer,lawyers spend over 3200 hours 
and travel almost 100,OOO miles per year in the quest
of their sole mission, to aid in the delivery of legal as
sistance to over nine million potential clients. 

Fifteen times in its forty-five year history, LAMP 
has recognized outstanding achievement in this field. 
This historic occasion ,is another of those times. 

The truly unfortunate tragedy at Gander, New
foundland, last December put the Army and its 
lawyers to the ultimate test. The families of the 248 
soldiers who were killed were scattered throughout the 
United States, Europe, the Far East, and Central 
America. Clearly, the Army was tasked with one of 
the most exhausting and logistically complex legal as
sistance scenarios it had ever faced. The entire h y ,  
from the staff in Washington to the casualty assistance 
officers and active duty and Reserve judge advocates, 
worked together as the Gander Legal Assistance Sup
port Team. The needs of these deserving families were 
met in exemplary fashion. 

General’Wickham,you and the Army as an institu
tion can be justly proud of these most unique 
accomplishments. 

It is with great pleasure and pride as an attorney, 
and as a representative of the over 600,000 lawyer 
members of the ABA, that 1,presentto the Army this 
recognition of those achievements. 

Family Law Notes 

Texas Child Support Guidelines Rescinded 

In the August 1986 issue of The A m y  Lawyer, we re
ported at page 78 that Texas had adopted statewide child 
support guidelines as required by the Child Support En
forcement Amendments of 1984. The action was taken by 
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the promulgation of an order by the Texas Supreme Court 
on May 19, 1986. 

In July, the court decided it lacked authority under state 
law to issue such an order using the procedure it fo 
and rescinded the order. An announcement of the re 
appeared in the “Texas Lawyers’ Civil Digest” on July 21, 
1986. The statement reads as follows: 

Child Support Guidelines Rescinded 
Order of the Supreme Court of Texas 

The order of this Court of May 19, 1986 promulgating 
Child Support guidelines is rescinded, effective this 
date. Subsequently, this Court will appoint a Task 
Force to recommend to the Court child support
guidelines. 

In chambers, this 16th day ofJuly, 1986. 

Wisconsin Child Support Guidelines 
The Wisconsin Supreme Court recently provided a signif

icant interpretation of that state’s child support rules. The 
statutory percentage guidelines were held to be inapplicable
in situations where supported children resided in difFerent 
households. Reversing a lower court’s ruling that the statu
tory amount should simply be divided between the children 
in such cases, the supreme court held that this approach 
yieIded unreasonable results because support would be de
termined without reference to the children’s actual needs. 
In re B.W.S., 131 Wis. 2d 301, 388 N.W. 2d 615 (1986). 

Instead, the court must use statutory criteria, rather than 
the percentage guidelines, to determine the actual needs of 
the children; these needs then determine the support obliga
tion. In the instant case, the support obligee fathered an 
illegitimate child and then married another woman, by 
whom he had two more children. At issue was the appro
priate amount of support for the illegitimate child. The trial 
court awarded ten percent of the father’s pay because it was 
approximately one-third of the percentage guideline of 
twenty-nine percent for three children. In rejecting this me
chanical approach, the supreme court suggested that the 
ten percent figure was too low. 

The statutory criteria a Wisconsin court should weigh in 
a situation such as this are found in Wis. Stat.‘ Ann. 
Q 767.51(5) (West Supp. 1986). They are: 

[Alny relevant facts including but not limited to: 
(a) The needs of the child. 
(b) The standard of living and circumstances of the 
parents. 

(c) The relative financial means of the parents. 
(d) The earning ability of the parents. 
(e) The need and capacity of the child for education, 
including higher education. 
(f) The age of the child. 
(g) The financial resources and the earning ability of 
the child. 
(h) The responsibility of the parents for the support of 
others. 

(i) The value of the services of the custodial parent. 

.Analytically, of course, the percentage guidelines adopted 
by Wisconsin are merely a shorthand method of weighing 
all these factors in routine cases. In re B. W.S. demonstrates, 
however, a fact situation in which courts may be willing to 
ignore such guidelines. -

I 
I 

Garnishment 

One of the frustrations with publishing research aids 
such as our “All States” guides is the difficulty in keeping 
them up-to-date. For example, we just thoroughly revised 
the guide on state garnishment laws and procedures. There 
is a significant change that needs to be noted. 

Recently, the West Virginia legislature amended portions 
of the state garnishment law to increase the effectivenessof 
child support enforcement. As of July 1, 1986, the ceiling 
on garnishments for support obligations was increased from 
the previous twenty percent of disposable pay to percentage 
limits that match the federal maximums (as found in 15 
U.S.C.6 1673(b) (1982)). The change will be incorporated 
in W. Va. Code Q 48A-5-3(g), and it applies only to sup
port garnishments; the old limitation of twenty percent of 
weekly pay (or thirty times the federal hourly minimum 
wage, whichever is lower) still applies to garnishments aris
ing from nonsupport obligations. 

A second change in the state law involves priorities in 
honoring garnishment orders. Now support garnishments 
(and voluntary and involuntary wage assignments) have 
priority over all other wage attachment actions, even other 
process that chronologically precedes the support action. 

Please post this change in your new garnishment guide. 

Stepparent Adoptions 

Alaska has provided some good news for stepparents 
who desire to adopt their stepchildren. In I n  re J.J.J., 718 
P.2d 948 (Alaska, 1986), the state supreme court inter
preted the Uniform Adoption Code, as enacted by Alaska, 
to deny an absent biological father the authority to block an 
adoption by his former wife’s current husband. The court 
held that a biological parent who only occasionally pays 
support and sporadically communicates with the child 

Icould not prevent the adoption. 

The issue is not an easy one, of course, but questions re
garding stepparent adoptions will only increase if the 
divorce rate remains at its current level. Recognizing this 
fact, the court discussed varying approaches taken by sever
al states and recommended by commentators. An 
alternative to stepparent adoption is an intermediate ar
rangement whereby the stepparent is awarded custody 
rights over the stepchild; such an order avoids the drastic 
step of terminating the biological parent’s legal ties with the 
child while preserving the stability of the child’s home envi
ronment, perhaps even in the event of the custodial parent’s 
death. The Alaska court seemed to prefer this approach, 
but it felt precluded by state statutes from entering such an 
order. Thus, it faced the all-or-nothing proposition of fully 
protecting the stepparent’s interests by permitting the adop- 
tion, to the serious detriment of the biological father’s 
interests, or prohibiting the adoption, thereby denying all 
legal status for the existing family relationship between the 
stepparent and stepchild. 
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The case is interesting for several reasons. First, the court adoption, thereby terminating the biological father‘s rela
made its decision after fully considering the strong argu- tionship with the child, even though the biological mother 
ments advanced by a biological father who desired to retain avely ill and not expected to survive long.
his relationship with his seven-year-old son. Secorid, it al
lowed the adoption to proceed, without the biological lessons for our clients from this case are twofold.r* father’s consent, based on parental neglect that occurred First, an absent patent’s refusal to consent to an adoption is 
largely before the immediate litigation; while the matter not necessarily the final word on the matter, and if you re
was pending, the absent father exhibited a more responsible present a custodial parent and his or her spouse it may pay
attitude toward his (now former) son than he had in the to explore appropriate state law. On the o 

I 	 past. Third, the case defined a “significant failure to provide are advising an absent parent who anticipsupport,” one of the statutory prerequisites for rtllowing an 
adoption over parental objection. Similar terms appear in attempt at stepparent adoption by the former spouse’s new 
many states’ adoption statutes. The court held that a failure mm‘tal partner, your client needs to know that payment of 
to voluntarily pay support for a twelve month period met child support and maintenance of ties with the child (such 
the statutory nonsupport test. It refused to “credit” the ab- as letters and visitation) are crucial factors the court may 
sent parent with sums of support “paid” by garnishment examine in determining whether to allow the adoption over 
initiated by a state agency. Finally, the court allowed,the an objection. 

Claims Report 

United States Army Claims Service 

Workman’s Compensation and the Overseas Civilian Employee-A New Development 

Lieutenant Colonel Ronald A, Warner 
Chief; Foreign/Maritime Claims Division 

P 
Recently, the Department of Labor (DOL) notifled the 

USArmy Claims Service (USARCS) of a significant change
in cognizability of the Federal.Employees’ Compensation 
Act (FECA) of certain )typesof claims arising in overseas 
locations. Specifically, this change affects the availability of 
FECA benefits to a U.S.citizen who is a federal civilian 
employee working overseas and who suffers deleterious ef
fects from medical treatment furnished by the employing 
agency. In the context of the Department of Defense, the 
DOL’s Office of Worker’s Compensation Programs
(OWCP) had consistently held that any claim for personal 
injury suffered by a federal employee because of medical 
care or treatment provided by an overseas military medical 
treatment facility (MTF) was cognizable under FECA 
when such treatment was an entitlement of the employee’s
employment overseas. FECA benefits would therefore apply
whether the illness or injury which generated the visit to 
the MTF was employment-related or not; the essential con
dition precedent to FECA jurisdiction was whether the 
medical care was an entitlement of employment. In a deci

v sion issued on 25  June 1986 by DOL’s Employees’
Compensation Appeals Board (ECAB), In the Matter of 
Beverly Sweeny and Department of Defense, Overseas 

F Schools, this interpretation was substantially restricted. 

In Sweeny, the board ruled that the OWCP’s rule exceed
ed any authority given by FECA or any other statute or 
regulation. Coverage for deleterious effects of agency-pro
vided medical care was expressly limited by DOL directive 
to the four classes of medical service programs authorized 
by Pub. L. No.79-658 (5 U.S.C. 0 7901 (1982)): treatment 
of on-the-job illness and dental conditions requiring medical 

attention; preemployment and other examinations; referral 
of employkes to private physicians and dentists; and preven
tive programs relating to health. Further, the board 
recognized compensation for complications arising from 
treatment of a nonemployment-related condition at an em
ployer health facility .in the following situations: when the 
OWCP has given specific authorization for the treatment; 
when the medical treatment is rendered at a point in time 
when the causal relationship of the injury to employment 
was in question; and when the “human instincts doctrine” 
applies. The human instincts doctrine applies when an em
ployer furnishes emergency medical treatment to an 
employee for a nonwork-related condition while the em
ployee is at work. Finally, the board held that FECA 
benefits may be available in situations where the circum
stances or location of employment create an enhanced 
dependency upon agency-providedmedical care. These situ
ations exist when the employee does not have “the freedom 
and opportunity” to receive treatment at alternative medi
cal facilities or when the employee receives a special benefit 
due to employment status while receiving treatment at the 
agency facility. Determination of cognizability in such situ
ations will require an analysis of the circumstances of each 
case. 

Sweeny involved negligent medical management of a knee 
injury suffered by the claimant, a federally employed school 
teacher, while skiing in Austria. The board examind the 
circumstances under which the claimant elected to use 
medical treatment offered by a military MTF rather than 
alternative sources of medical care. The board held that 
while the claimant was entitled to use military MTFs as 
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part of her employment, this entitlement-did not bestow 
any special benefit not otherwise avqilable to her from other 
sources and her choice of military medical care for her 
nonemployment-related injury did not have sufficient con
nection 'with her employment to warrant a finding that she 
suffered injury in the performance of duty within the cover
age of the Federal Employees' Compensation Act, OWCP 
has advised USARCS that the p l e  and rationale of Sweeny 
will govern future decisions concerning ,cognizability of 
FECA in deleterious effects cases. 

The effect of this substantial change of position upon the 
administration of medical malpractice claims by federal em
ployees overseas is difficult to assess. When a claim is 
cognizable under FECA, any other remedy is barred pursu
ant to the exclusivity provision of the Act (5 U.S.C. 
8 8116(c) (1982)). Accordingly, where a federal employee
suffers injury through medical neglect at a MTF overseas, 
'his or her remedy in tort under the Military Claims Act 
(MCA) (10 U.S.C. 9 2733 (1982)) is barred if the injury is 
cognizable under the FECA. A determination of whether 
this exclusivity bar existed was rather simple under the rule 
prior to Sweeny. Now, however, it will be necessary to ex
amine each case on an ad hoc basis to determine where the 
claimant's remedy lies. An assessment by claims personnel 
that any particular case falls within FECA coverage will be 
subject to a potentially conacting decision by the OWCP. 
Because OWCP decisions are slow in coming and are sub
ject to several layers of appeal, claimants may'find their 
MCA remedy in administrative limbo for an extensive peri
od of time. Must an injured employee file a claim under the 
MCA in order to avoid expiration of the statute of limita
tions while OWCP processes the FECA claim? What 
obligation does the Army have to process the MCA claim 
while awaiting OWCP determination of FECA cognizabili
ty? These and many other questions are in need of 
resolution. 

Representatives of USARCS plan to meet with their 
counterparts from the other services and representatives of 
the DOL to attempt to darify the practical problems gener
ated by the Sweeny decision. More specific guidance will be 
published as it is developed. Field claims offices should be 
aware, however, that claims by federal civilian employees 
for injUiy or death resulting from the harmful 'effects of 
medical treatment rendered by military MTFs overseas are 
no longer automatically cognizable under FECA. Offices 
should treat these claims as viable MCA claims until such 
time as the issue of FECA applicability is settled. Potential 
claimants should still be advised of the necessity to file for 
FECA benefits, because failure to do so may jeopardize any 
ultimate remedy under FECA or the MCA, or both. 

Personnel Clai Tip of the Month 
This tip is designed '50 be published in 'local command in

formation publications as part of a command preventative
law program I t  

. , 
I 

This month's tip concerns the proper measures for secur
ing motorcycles and bicycles. Claims for the theft of 
improperly secured motorcycles or bicycles are denied if the 
motorcycle or bicycle could reasonably have been secured. -
It is not enough to lock the wheels together with a chain. 
Securing a motorcycle or bicycle means chaining it to a 
fixed object, such as a bike rack, pole, or tree. You should 
give consideration to securing the motorcycle or bicycle in
doors in a basement or hallway if there is no fixed object 
within walking distance and local regulations permit. 
Motorcycles and bicycles should be secured at all times 
'when not in use. 

Affirmative Claims Tip 
Recovery Judge Advocates (RIA) maintain close work

ing relationships with many offices on their installations, 
such as the Provost Marshal, Post Engineer, and Post 
Maintenance Officer. The reports of accidents, damage, and 
repair they provide are valuable in the investigations con
ducted by the RJA to assess proximate cause and liability 
for potential property damage assertions. Maintaining these 
contacts is important to any successful recovery program. 

Additionally, the RJA should coordinate regularly with 
the magistrate court prosecutor where a magistrate court 
system is established. A potential recovery opportunity is 
presented in instances where civilian defendants have de
stroyed or damaged government property and have been 
cited by the military police. The magistrate court prosecu
tor should be encouraged to seek restitution, asking that the 
magistrate require the offender, as part of the sentence, to 
repay the government for its loss. The RJA should monitor 
these cases and arrange to have offenders execute a written 
acknowledgement of the debt and establish a repayment 
plan. 

Let Us Hear &om You 
Field Claims Office practice is challenging and presents 

varied problems for resolution. The Claims Service would 
welcome hearing from judge advocates who have encoun
tered special situations and particularly difficult issues in 
their claims practice. The sharing of this information will 
be valuable to all judge advocates. Potential articles result
ing from these submissions or other individual research by 
judge advocates in any claims area will be considered for 
publication in The Army Lawyer. For details regarding the 
submission of such materials or inquiries'abobt the particu
lars of this p1an;'contact the Deputy Director, U.S. Army 
Claims Service, Fort George 0. Meade, Maryland, 
20755-5360, AUTOVON 923-7622. 

,-

I 

I 
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CLENews 


1. Resident Course Quotas 
Attendance at resident CLE courses conducted at The 

Judge Advocate aeneral's School is restricted to those who 
have been allocated quotas. If you have not received a wel
come letter or packet, you do not have a quota. Quota 
allocations are obtained from local training offices which re
wive them from the MACOMs. Reservists obtain quotas 
through  their  u n i t  or  A R P E R C E N ,  A T T N :  
DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO 
63 132 if they are non-unit reservists. Army National Guard 
personnel request quotas through their units. The Judge 
Advocate General's School deals directly with MACOMs 
and other major agency training offices. To verify a quota, 
you must contact the Nonresident Instruction Branch, The 
Judge Advocate General's School, Army, Charlottesville, 
Virginia 22903-178 1 (Telephone: AUTOVON 274-7 1 10, 
extension 293-6286; commercial phone: (804) 293-6286). 

2. TJAGSA Claims C!ourse Cancelled 
The 8th Claims Course, scheduled for 26-30 January 

1987, has been cancelled. The next claims c o m e  i s  the U.S. 
Army Claims Service Training Seminar, scheduled for 6-10 
July 1987. 

I3. TJAGSA CLE Course Schedule 
December 1-5: 23d Fiscal Law Course (5F-F12). 
December 8-12: 2d Judge Advocate and Military Opera

t tions Seminar (5F-F47).
December 15-19: 30th Federal Labor Relations Course 

(5F-F22). 

1987 

January 12-16: 1987 Government Contract Law Sympo
sium (5F-Fll).

January 2CLMarch 27: 112th Basic Course (5-27-C20). 
February 2-6: 87th Senior Officers Legal Orientation 

Course (5F-Fl).
February 9-13: 18th Criminal Trial Advocacy Course 

(5F-F32). 
February 17-20: Alternative Dispute Resolution Course 

(5F-F25).
February 23-March 6: 1 10th Contract Attorneys Course 

(5F-F10).
March 9-13: 1 lth Admin Law for Military Installations 

(5F-F24).
March 16-20: 35th Law of War Workshop (5F-F42).
March 23-27: 20th Legal Assistance Course (5F-F23). 
March 31-,April 3: JA Reserve Component Workshop.
April 6-10: 2d Advanced Acquisition Course (5F-F17). 
April 13-17: 88th Senior Officers Legal Orientation 

Course (5F-Fl).
April 20-24: 17th Staff Judge Advocate Course 

(5F-F52). 
April 2&24: 3d SJA Spouses' Course. 

1 April 27-May 8: 1 1  lth Contract Attorneys Course 
(5F-F 10). 

May 6 8 :  3d Administration and Law for Legal Special
ists (5 12-71D/20/30).

May 11-15: 31st Federal Labor Relations Course 
(5F-F22). 

' 

May 18-22: 24th Fiscal Law Course (5F-F12). 
May 26-June 12: 30th Military Judge C o k e  (5F-F33). 
June 1-5: 89th 06cers Legal Orientation Come 

(5F-F1). 
June 9- 12: Chief Legal NCO Workshop (5 12-7 1D/7 1E/

40/50). 
June 8-12: 5th Contract Claims, Litigation, and Reme

dies (5F-F13).
June 15-26: JATT Team Training. 
June 15-26: JAOAC (Phase IV).
July 6-10: US Army Claims Service Training Seminar. 
July 13-17: Professional Recruiting Training Seminar. 
July 13-17: 16th Law Office Management Course 

(7A-713A)-
July 20-31: 112th Contract Attorneys Course (5F-F10). ' 
July 20-September 25: 113th Basic Course (5-274220). 
August 3-May 21, 1988: 36th Graduate Course 

(5-27422). 
August 1 0 - 1 4  36th Law of War Workshop (5F-F42). 
August 17-21: 11th Criminal Law New Developments 

(5F-F35). 
August 24-28: 90th Senior Officers Legal Orientation 

Course (5F-F1). 

4. Legal Assistance Symposium to be Held in Florida 

The Florida Bar's Military Law Committee will sponsor 
a legal assistance symposium on Saturday, January 24, 
1987, at the Omni Hotel in Miami. Registration will be free 
for all active duty and Reserve Component judge advocates 
and for interested civilian attorneys. 

The program will cover such topics as tax reform, bank
ruptcy, spouse abuse and domestic violence, family law, 
real estate tranSaCtiOrlS, torts, consumer affairs, and ethics. 
For further information about registration and participa
tion,.contactPeggy Gri& at The Florida Bar, Tallahassee, 
FL 32301, (904) 222-5286. 

5. Civilian Sponsored CLE Courses 

February 1987 

1-5: NCDA, Trial Advocacy, San Francisco, CA. 
5-7: ALIABA, Advanced Estate Planning Techniques,

Maui, HI
8-12: NCDA, Criminal Investigators Course, New Orle

ans, LA. 
8-13: NJC, Current Issues in Family Law, San Diego,

CA. , 
8-13: NJC, Capitd and Felony Sentencing, San Diego, 

CA. 
9-10: PLI, Real Estate Developments and Construction 

Financing, TampayFL. 
12-1 3: PLI, Preparation of Annual Disclosure Docu

ments, Atlanta, GA. 
12-14: ALIABA, Trial Evidence & Litigation in Federal 

and State Courts,San Diego, CA. 
13-14: UKCL, Securities Law, Lexington, KY. 
18-20: ALIABA, Tax and Business Planning for the 

'8Os, Orlando, FL. 
18-20: ABA, Medical Malpractice, Denver, CO. 
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18-20: NELI, Employment Law Litigation, San Francis
co, CA. 

19-2 1: ALIABA, Environmental Law, Washington, DC. 
20: NKU,Surface Mining Litigation, Lexington, KY. 
22-26: NCDA, Experienced ?rosecutor Course, Channel 

Islhds Harbor, CA. 
25-27: SLF, Oil and Gas La nd Tixation, Dallas, TX. 
26-27; PLI, Asse sed Financing, San Francisco, CA.' 
26-28: NELI, yment Law Litigation, Key Bis

cayne, FL. 
27: UKCL, Evidence Kentucky Trial ,Practice, Lou

, ) Iisville, KY. 
27: ALIABA, Fund als of Effective Legal Negotiat

ing, Worcester, MA. 
For further info on on civilian couises, please con

tact the institution offering the course. ~ The addresses are 
listed in the August 1986 issue of The Army Lawyer. 

6: Mhdatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

Reporting Month 
b 

Colorado 
Georgia
Idaho 

Iowa 

Mississippi 
Montana 
Nevada 
North Dakota 
Oklahoma .. 
South Carolina 
Texas I I 

Vermont 
Virginia 
Washirigto
Wisconsin 
Wyoming 

31 January annually 

31 January annually 

1 March every third anniversary of 

admission 

1 March annually F 


1 July annually I 


1 July annually 

1 March every third anniversary of 

admission 

31 December annually 

1 April annually 

15 January annually

1 February in three year intervals 

1 April annually starting in 1987 

10 January annually 

Birth motlth annually 

1 June every other year 

30  June annually 

31 January annually ' 


1 March annually

I March annually 


For addresses and detailed information, see the July 1986 is
sue of The Army Lawyer. 

" 1 Current Material of Interest I 

tivation &em0 

Videocassettes of the Judge Advocate General's Corps 
Regimental Activation Ceremony are now available. The 
ceremony, which formally activated the Corps under the 
U.S.Army Regimental System, was, held October 9, 1986, 
during the 1986 JAG Conference and Annual Continuing 
Leg$ Education Program. ,The tape is, 30 minutes long. If 
you are interested in obtaining a copy of the ceremony, 
please send a blank %" or VHS videocassette to: The Judge 
Advocate General's School, U.S.Army, AWN: 
Services Office (JAGS-ADN-TI. Charlottesvil 
22903-178 1. 

L 


2. Back issues of the Law Review and The &my
Lawyer 

Back issues of the Military Law Review and The Army
Lawyer are now available. Limited quhtities of the follow
ing issues of the Military Law Review are available: 46, 47, 
51, 52, 54, 61, 62, 65,'66, 69, 71, 72, 74, 751 79, 81, 82, 84, 

5, 107, 108, 109, 110, 111, 112, and 113. 
ies of n e  Army'Lawyer from 1971 to 

1982, as well as copies of all issues from 1983 to the 
present. 

Back issues are available to allActive Army law libraries, 
as well as individual Active Army, National Guard, and US 
Army Reserve officers. C gal NCOs or Legal Admin
istrators should prepare st'list for their offices that 
should be consolidated to include office and individuaI re
quests.; Individual Mobilization Augmentee officers must 
make their own requests. Forward requests to the The 
Judge Advocate General's School, ATTN: JAGS-DDL, 

Charldttesville, VA 22903-178 1: Postage will be paid "by 
TJAGSA. Telephone requests will .riot be accepted. P 

a first come, first served basis. 
All requests must be received by 15 February 1987. After 
that time, excess back issues will be disposed of. 

3. Government Contracts Committee Seeks Members 
Major James F.Nagle, OSJA, FORSCOM, is the new 

chairman of the Government Contracts Committee of the 
American Bar Association's General Practice Section. The 
committee i s  interested in soliciting JAGC membership in 
keeping with Policy Letter 86-7, Officeof The Judge Advo
cate General, U.S.Army, subject: Professional 
Organizations and Activities, 14 May 1986, reprinted in 
The Army Lawyer, July 1986, at 3. It is one vehicle for 
JAGS to enhance their knowledge of government contracts 
and to participate in the ABA. , 

In order to be on the committee, One must be a member 
of the ABA and its General Practice Section. To join the 
ABA and the Section, contact Deb Owen at the ABA, 750 
North Lake Shore Drive, Chicago IL 
988-5648. Major Nagle may be contacted' 
588-3 529/3 604 or (404) 752-3 529/36O4. 

dlfies Bar Admission Rules 
Major Robert Mulderig, Post Judge Advocate at Carlisle 

Barracks, advises that the Supreme Court of Pennsylvania amended the Pennsylvania Bar Admission Rules effective 
August 22, 1986. To be admitted on motion under the old 
rules, one had to be admitted to the bar in a reciprocal state 
and practice in a reciprocal state for 5 of the last 7 years.
These requirements were difficult to meet for JAGS who 
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were stationed overseas or in states that did not have reci
procity with Pennsylvania. 

The new rules provide that five years’ service on active 

duty as a judge advocate will qualify an attorney for admis


f- sion on motion, wherever the service was performed, as 

long as the attorney is admitted in a reciprocal state. 

5. The Nick Hoge Award for Professional Development 

The 1987 Nick Hoge Award for Professional Develop 
ment was recently announced in HQDA Letter 69&8613, 
dated 8 September 1986. This year’s program is designed to 
contribute to the Army of values. The Nick Hoge Award 
recognizes DA personnel who author and submit papers on 
matters relating to civilian personnel administration and 
management that are judged professionally significant and 
of value to the Department of the Army. A professional 
Development Seminar, based on the winning paper, will be 
held in conjunction with the William H. Kushnick Award 
activities during May 1987. Competition is open to all mili
tary and civilian personnel, including local nationals and 
nonappropriated fund employees. Entries should be submit
ted to HQDA (DAPE-CPL), Washington, D . C .  
203104300, and must reach that office no later than 6 Feb
ruary 1987. 

Listed below are some areas of particular interest to the 
Department of the Army on which submission of papers is 
encouraged. This list is not restrictive, and areas of local 
command concern are included in the program’s coverage. 

1.  Strengthening the Army’s initiatives in the develop
ment of civilian leadership and values. 

2. Improving customer service in civilian personnel
offices. 

3. Reducing administrative costs of providing civilian 
personnel services. 

4. Enhancing the quality of worklife for the civilian work 
force. 

5. Revising or initiating systems, programs, and proce
dures to effect increased quantity or improved quality and 
timeliness of products or services relating to such aspects of 
civilian personnel administration and management as: 

a. Recruitment and promotions; 

b. Position and pay; 

c. Career planning; 

d. Performance management; 
e. Employee training and development; 

f. Managerial and supervisory development;
r 

g. Employee motivation and recognition; 

.P h. Handling complaints and grievances; 

i. Labor relations; 

j. Mobilization planning and preparedness; and 

k. Family member assistance. 
6. Presenting a more effective organizational structure for 

accomplishing the mission and objectives assigned to the 
Civilian Personnel Oflice. 

Additional information may be obtained from the lbcal 
civilian personnel office or by contacting the Labor and Ci
vilian Personnel Law Office, HQDA, DAJA-LC, 
Washington, D.C. 203 10-2209, AUTOVON 225-9476/ 
4369 or commercial (202) 695-9476/4369. 

6. TJAGSA Publications AvaUable Through DTIC 
The following TJAGSA publications are available 

through the Defense Technical Information Center @TIC): 
(The nine character identifier beginning with the letters AD 
are numbers assigned by DTIC and must be used when or
dering publications.) 

AD BO90375 

AD BO90376 

AD B100234 

AD B100211 

AD B079015 

AD BO77739 

AD B100236 

AD-B100233 

AD-B100252 

AD BO80900 

AD BO89092 

A D  BO93771 

AD-BO94235 

AD BO90988 

AD BO90989 

AD BO92128 

AD BO95857 

AB087847 

Contract Law 
Contract Law, Government Contract Law 

Deskbook Voll/JAGS-ADK-85-1 (200 

PgSh

Contract Law, Government Contract Law 

Deskbook Vol2/JAGS-ADK-85-2 (175 

PEP).

Fiscal Law Deskbook/JAGS-ADK-862 

(244 Pgs).

Contract Law Seminar Problems/ 

JAGS-ADK-861 (65 pe) .  


h e a l  Assistance
I 

Administrativeand Civil Law, states 

Guide to Garnishment Laws & 

Pr~dures/JAGS-ADA-84-1 (266 DES).

AU states Consumer Law Guide/ 

JAGS-ADA-83-1 (379 PgS). 

Federal Income Tax Supdement/ 

JAGS-ADA-86-8 (1 83 pgs). 

Model Tax Assistance Program/

JAGS-ADA-867 (65 pgs).

AU States Will Guide/JAG%ADA-863 

(276 P g a 

AU States Marriage & Divorce Guide/ 

JAGS-ADA-84-3 (208 PD).

All-States Guide to State Notarial Laws/ 

JAGS-ADA-85-2 (56 pg~). 

AU-States Law Summary,Vol I/ 

JAGS-ADA-85-7 (355 PEP).

All-States Law S U U U L I ~ ~ ~ , 
Vol II/ 
JAGS-ADA-85-8 (329 pg~).
Legal Assistance Deskbook, Vol I/
JAGS-ADA-85-3 (760 PgS).
Legal Assistance Deskbook, Vol II/ 
JAGS-ADA-85-4 (590 pgs).
USAREUR Legal Assistance Handbook/ 
JAGS-ADA-83-5 (3 15 pgs). 
Proactive Law Materials/ 
JAGS-ADA-85-9 (226 pg~). 

C L a i m S  

Claims Programmed Text/
JAGS-ADA-844 (119 pe) .  

Administrative and Civil Law 
AD BO87842 	 Environmental Law/JAGS-ADA-84-5 

(176 Pgs).
AD BO87849 	 AR 15-6 Investigations: Programmed

Instruction/JAGS-ADA-86-4 (40 pgs). 
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AD BO87848 , 	 Military Aid to Law Enforcement/ AD A145966 USACIDC Pam 195-8, Criminal 
JAGS-ADA-8 1-7 (76 pgs). Investigations, Violation of the USC in 
Government Information Practices/ fionomic Crime Investigations (approx. 
JAGS-ADA-86-2 (345 PgS). ' 75 DES). ' 

I - I 

IAD B10025 1 	 Law 'of Military Installations publications are reminded that they are F 

JAGS-ADA-86-1 (298 P ~ s ) ,  for government use only.
Defensive Federal Litigation/ ' 
JAGS-ADA-86-6 (377 pgs). 7. Regulations & Pamphlets * * 

A D  B100756 	 Reports of Survey and Line of Duty " Listed below are new publications and changes to ex-

AD B100675 
Pgs). 
Practical Exercises in A Number ' Tltle Change Date 

Civil Law and Management (146 pgs). AR 1140  Functional Area 
Assessment 

11 Sep 86 

LaborLaw I I 

AR 20-1 Inspector General 
Activities and 

16 Sep 86 

Procedures 

AD BO87845 Law of Federal Employment/ AR 27-1 
AR 3 6 2  

Military Justice 
ProcessingInternal 

25 Sep 86 
5 Sep 86 

Determination/JAGS-ADA-8&5 (1 10 ' isting publications. 

4 JAGS-ADA-8611 (339 pgs). and External Audit 
AD BO87846 Law of Fedeta1 Labor-Management Reports and Follow 

up on Findings andRelations/JAGS-ADA-8+12 (321 pgs). Recommendations 
AR 190-16 Military Police/ 1 1 a p e

velopments, Doctrine & Literature Physical Security 
AR 180-45 Military Police 102 15Aug86,

AD BO86 Operational Law Handbook/ AR 190-56 Army Civilian Police 10 Sep 86 
JAGS-DD-861 (55 pgs). 	 Securitv Guard 

Program .
AD BO88204 Uniform System of Military Citation/ AR 210-174 Accounting 17 Sep 86 

JAGS-DD-842 (38 pgs). ProCedures for 
r Prisoners' Persona 

Property and FundsCriminal Law AR 220-1 Unit Status 
ReportingA D  B100238 Criminal Law: Evidence I/ AR 220-90 Army Bands 30 Aug 86

JAGS-ADG862 (228 pgs). AR 35041 Army Forces 26Sep86 -
A D  B100239" Criminal Law: Evidence II/ Training 

JAGS-AJ3C-863 (144 pgs). AR 381-20 U.S. Army Counter- 26Sep86 , 
intelligence Activities 

AD B100240 Criminal Law: Evidence I11 (Fourth AR 600-8-1 ' Army Casualty and 18 Sep 86 
Amendment)/ JAGS-ADC-864 (211 Memorial Affairs and 

Line of DutvPgs). Investigations )IA D  B100241 Criminal Law: Evidence IV (Fifth and AR 600-50 Standards of 25 Sep 86 
Sixth Amendments)/ JAGS-ADC-86-	 Conduct for 

Department of Army(3 13 Pgs). PersonnelAD BO95869 Criminal Law: Nonjudicial Punishment, 1986 Contempohry 1 Jul86' 'Confinement & Corrections, Crimes & i Military Reading List 
' Defenses/JAGS-ADG85-3 ( EducationalProgram 15 Jul86 

for Members of theA D  B102527 Criminal Law: hisdiction, Selected Reserve
JAGS-ADC-866 (307 pgs). DA Pam 310-32 Index of Graphic 4 Nov 85 

AD BO95872 	 Criminal Law:.Trial Procedure, Vol. I, Training Aid (GTAs) 

Participation in Courts-Martia DA Pam 600-6645 Leadership In Action Jul86 
DA Pam 600-67 Effective Writing for I 2Jun86"JAGS-ADC-85-4 (1 14 pgs). Army Leaders 

A D  BO95873 Criminal Law: Trial Procedure, Vol. 11, JAGR 380-5 	 InformationSecurity 4 . lo Sep 86 
ProgramPretrial Procedure/ JAGS-ADC-85-5 

UPDATE 7 Finance Update 30 Aug 86
(292 Pgs). UPDATE 9 All Ranks Personnel 1 Sep86

AD BO95874 Criminal Law:Trial Procedure, Vol. 111, UPDATE 9 Enlisted Ranks 15 Sep 86 
Trial Procedure/ JAGS-ADC-85-6 (206 

UPDATE 9 
Personnel 
Dfficer Ranks 30 Sep 86Pgs>* Personnel 

AD BO95875 Criminal Law: Trial Procedure, Vol. IV, UPDATE 17 ' Reserve Compo- 26 Sep 86 
Post Trial Procedure, Professional nents Personnel ~ 

Responsibility/JAGS-ADC-85-7 (170 
Pgsl. 8. Articles n 

AD B1002 12 Reserve Component Criminal La The following civilian law7reviewarticles may be of use
' JAGS-ADC-861 (88 pgs). to judge advocate in performing their duties. 

The following CID publication i s  also available through Bacigal, An Alternufive to the Good Faith Controversy, 37 
DTIC: Mercer L. Rev. 957 (1986). 
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Berry, Remedies to the Dilemma of Death-QualiJied Juries, 
8 U .  Ark. Little Rock L.J. 479 (1985-86).

Blair, Lesser Included Oflenses in Oklahoma, 38 Okla. L. 
Rev. 697 (1985). 

Blum, The Gulf of Sidra Incident, 80 Am. J. Int’l L. 668 
(1986).

Bradley, The Uncertainty Principle in the Supreme Court, 
1986 Duke L.J. 1. 

Burnham, Remedies Available to the Purchaser of a Defec
tive Used Car, 47 Mont. L. Rev. 273 (1986). 

Carroll, The Defense Lawyer’s Role in the Sentencing Proc
ess: You’ve Got to Accentuate the Positive and Eliminate 
the Negative, 37 Mercer L. Rev. 981 (1986).

Conference on Comparative Links Between Islamic Law and 
the Common Law, 34 Cleve. St. L. Rev. 1 (1985-1986).

Conrad & Cole, Tax Liens and the Homestead: A Fortress 
Falls, 64 Taxes 555 (1986).

Corrigan, On Prosecutorial Ethics, 13 Hastings Const. L.Q. 
537 (1986). 

Courter, Military Reform: Improving Our Defenses, 9 Seton 
Hall Legis. J. 475 (1986). 

Dripps, More on Search Warrants, Good Faith, and Proba
ble Cause, 95 Yale L.J. 1424 (1986).

Foss, Pre-Trial Strategy in American Air Disaster Litigation, 
14 Tramp. L.J. 327 (1986). 

Fried, Too High a Price for Truth: The Exception to the At
torney-Client Privilege f o r  Contemplated Crimes and 
Prauds, 64 N. Car. L. Rev. 443 (1986).

Imwinkelried, The Need To Amend Federal Rule of Evi
dence 404(b): The Threat to the Future of the Federal 
Rules of Evidence, 30 Vill L. Rev. 1465 (1985). 

Janulis & Hornstein, Hospitals’ Liability for  Physicians’
Malpractice, 35 Def. L.J.541 (1986). 

Kaplan, Military Mirrors on the Wall: Nonestablishment 
and the Military Chaplaincy, 95 Yale L.J. 1210 (1986). 

Kegley & Hiller, “Emerging” Car Lemon Laws, 24 Am. 
Bus. L.J. 87 (1986). 

Lindsay, Confidence and Accuracy of Eyewitness IdentGca
tion From Lineups, 10 Law & Hum. Behav. 229 (1986). 

Leimberg & Plotnick, A Sample Letter to Clients on Their 
Duties AF Executors and Trustees, Prac.Law.,Sept. 1986, 
at 23. 

Marcus, The Supreme Court and the Privilege Against Sev-
Incrimination: Has the Burger Court Retreated?, 38 Okla. 
L. Rev. 741 (1986). 

McCall, Nix v. Whiteside: The Lawyer’s Role f nResponse to 
Perjury, 13 Hastings Const. L.Q. 443 (1986). 

Mirsky, Civil Religion and the Establishment Clause, 95 
Yale L.J. 1237 (1986). 

Natali, Does a Criminal Defendant Have a Constitutional 
Right To Compel the Production of Privileged Testimony
Through Use Immunity?, 30 Vill. L. Rev. 1501 (1985). 

Patterson, Evidence of Prior Bad Acts: Admissibility Under 
the Federal Rules, 38 Baylor L. Rev. 331 (1986). 

Rasor, Controlling Government Access to Personal Financial 
Records, 25 Washburn L.J.417 (1986). 

Riesel, Discovery and Examination of Scientific Experts, 
Prac. Law.,Sept. 1986, at 59. 

Smith, Playing the Acid Rain Game: A State’s Remedies, 16 
Envtl. L. 255 (1986). 

Symposium on the 1977 Geneva Protocols, 19 Akron L. Rev. 
521 (1986). 

Westenberg, The Safety Belt Defense at Trial and in Out-of-
Court Settlement, 37 U .  Fla. L. Rev. 785 (1985). 

White Collar Crime: Survey of Law-1986 Update, 23 Am. 
Crim. L. Rev. 253 (1986). 

Note, State and Local Anti-South Africa Action as an Intru
sion upon the Federal Power in Foreign Aflairs, 72 Va. L. 
Rev. 813 (1986). 

Note, The Syndrome Syndrome: Problems Concerning the 
Admissibility of Expert Testimony on Psychological
Projiles, 37 U .  Ha. L. Rev. 1035 (1985). 

Casenote, Federal Tort Claims Act-Government Liability
for Personal Injuries to Military Personnel- Johnson v. 
United States, 51 J. Air L. & Corn. 1087 (1986). 
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