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DEPARTMENTOF THE ARMY 
.OFFICE OF TME'JUDGE ADVOCATE GENERAL 

WASWtNCTOd. DC 20310-2200 
2 

1 2  MAR 1986 
ATTENTION OF I 

DAJ A  -Z X 

SUBJECT: Phys ica l  F i t ness  and Appearance - P o l i c y  L e t t e r  86-2 

STAFF AND COMMAND JUDGE ADVOCATES 

1. My goal  i s  f o r  a l l  members o f  t h e  Judge Advocate General 's Corps t o  con
t i n u e  t b  s e t  t h e  s tandard o f  exce l lence  i n  t h e  areas o f  p h y s i c a l  f i t n e s s  and . To t h i s  end, I encourage you to - - ' 

t i 

a. Be f a m i l i a r  w i t h  AR 356-15, AR 600-9, and AR 40-501. 

b. Set t h e  example persona l l y ,  i n  your  

c. Emphasize i n  d iscuss ions w i t h  your  personnel  t h e  importance o f  p h y s i c a l  
. f i t n e s s  and appearance. 1 . .  . 

\ 

d. Develop morale-enhancing programs which emphasize, as much as poss ib le ,  
' group phys i ca l  t r a i n i n g  r a t h e r  than i n d i v i d u a l  programs. 

e. 	 Emphasize proper  technique i n  per forming exerc ises.  
', 

f. Ensure t h a t  your  o f f i c e r s  and e n l i s t e d  s o l d i e r s  have a recen t  p i c t u r e
i n  t h e i r  personnel f i l e s  showing sharp appearance, n o t  marred by overweight,
i l l - f i t t i n g  uni forms,  ragged mustaches and h a i r c u t s ,  and t h e  l i k e .  

g. Ensure t h a t  your  personnel understand t h a t  phys i ca l  f i t n e s s  and compl i
ance w i t h  weight  c o n t r o l .  standards a re  considered I i n  s e l e c t i o n  and assignment
dec is ions .  

h. Ensure t h a t  personnel w i t h  p h y s i c a l  l i m i t a t i o n s  consu l t  a phys i c i an  and 
3 p a r t i c i p a t e  i n  a program compat ib le  w i t h  those  l i m i t a t i o n s .  

2. 	 Report  through t e c h n i c a l  channels t o  t h e  Execut ive,  OTJAG, t h e  names o f  
i n d i w i d u a l s  who (a)  f a i l  t o  t ake  o r  -pass t h e  Army Phys ica l  F i t ness  Test o r  ( b )
f a i l  t o  meet weight  stahdards. I nc lude  . i n  your  r e p o r t ,  as appropr ia te ,  a medi
c a l  p r o f i l e  and a d e s c r i p t i o n  o f  t h e  remedia l  program. 

x 

" 1 .  w-
HUGH R. OVERHOLT 
Major General , USA 

~ The Judge Advocate General 
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DEPARTMENT OF THE ARMY 
O F F I C E  OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON. DC 20310-2200 
/ 

RLPCY TO . 
ATTENTION OF I? MAR 1966 

DAJA-CL 


Subject: Relations With News Media - Policy Le 

~1 

1 , 
' 1 

STAFF AND COMMAND JUDGE ADVOCATES 

. I 


* 1. Army policy on release of information to t h  ews media requires Periodic 
emphasis. 	 Through full coordination, I am confident that we can.provide 
accurate information, minimize risks to an individual's trial rights, and 
best serve the public's "right to know." To meet these objectives, all judge 
advocates should have working knowledge o f - 

a. 	 Army policies on release of'inforrnation (AR 360
i 

b .  Ethical considerations regarding trial publicity
sional Responsibility, DR 7-107 and EC 7-33). 

2. Normally, the publi'c affairs office ( 
news media inquiries. You should-

a. Establish local procedures 'with your PA0 ia inquiries
concerning lega.1 matters. I , 

b. Ensure that PAOs look to you personally as.the source o f  information 
concerning legal matters. 

c. Ensure that individual counsel are not placed in the position of 
speaking f o r  the command, or explaining the results of a case. 

3. Generally, no member of your office should, without your approval, 
prepare a written statement f o r  publication or permit himself or herself to 
be quoted by the media on official matters within the purview of your office. 

4. 	 Personnel assigned to U.S. Army Trial fense Servjce Wi.11 handle re
sponses to news media i n  accordance w4th'the USATDS anding operatin¶ 
procedure. 

HUGH R. OVERHOLT 

Major General, USA 

The Judge Advocate General 
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D E P A R T M E N T O F T H E A R M Y  
O F F I C E  OF THE JUDGE ADVOCATE GENERAL  

WAS ON. DC 20310-2200 

1 ,'/ 

REPLY TO 
ATTENTION OF 17  b!hR 1986 i 

DAJ A  -C L 

SUBJECT: P r a c t i c i n g  Pro fess iona l  R e s p o n s i b i l i t y  - Pol  i c y  L e t t e r  86-4 

STAFF AND COMMAND JUDGE ADVOCATES 

1. Our p r a c t i c e  should r e f l e c t  cont inuous comnitment t o  t h e  h i g h e s t  standards 
o f  p r o f e s s i o n a l  r e s p o n s i b i l i t y .

I 

2. 	 E t h i c a l  conduct r e q u i r e s  more than bas i c  i n t e g r i t y ,  It r e q u i r e s  complete 
f a m i l i a r i t y  w i t h  pub l i shed  p r o f e s s i o n a l  r e s p o n s i b i l i t y  s tandards and an aware
ness o f  , p o t e n t i a l  e t h i c a l  i i s u e s  before they  become problems. 

3.  	 To ensure t h a t  p ro fess iona l  r e s p o n s i b i l i t y  r e c e i v e s  t h e  a t t e n t i o n  i t  de
serves, you should-

a. Pe rsona l l y  emphasize t h e  importance o f  p r o f e s s i o n a l  r e s p o n s i b i l i t y  
w i t h i n  you r  o f f i c e .  

b. P rov ide  p r a c t i c e - o r i e n t e d  c lasses  on p r o f e s s i o n a l  r e s p o n s i b i l i t y  de
s igned s p e c i f i c a l l y  f o r , l e s s  experienced judge advocates; i n c l u d e  T r i a l  Defense 
Se rv i ce  and T r i a l  J u d i c i a r y  personnel and address e t h i c a l  i ssues  most appl i c a 
b l e  t o  you r  s e t t i n g .  

c. E s t a b l i s h  procedures t o  make reserve  judge advocates aware o f  t h e  
p o t e n t i a l  c o n f l i c t s  o f  i n t e r e s t  which may a r i s e  d u r i n g  a c t i v e  duty .  

d. Prov ide  a means by which experienced judge advocates share t h e i r  pro
fess iona l  r e s p o n s i b i l i t y  knowledge w i t h  l e s s  exper ienced j udge  advocates i n  
your  o f f  ice. 

e. I n f o r m  you r  judge advocates of procedures i n  A r m y  Regu la t ion  27-1 f o r  
r e p o r t i n g  a1l e g a t i o n s  o f  p r o f e s s i o n a l  misconduct.  

HUGH R. OVERHOLT%-
Major General, USA 

The Judge Advocate General  
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DEPARTMENT OF THE ARMY 
" O'FFICE OF THE JUDGE A D V O C A T E  G E N E R A L  

WASHINGTON.  DC 20310 .2200  

/ 

ATTENTION OF 

DAJA-Z X 8 APR 1986 

SUBJECT: TJAG Po l ' i cy  L e t t e r s  - P o l i c y  L e t t e r  86-6 

STAFF AND COMMAND JUDGE ADVOCATES 

1. P o l i c y  l e t t e r s  a re  s e r i a l l y  numbered and issued on sub jec t s  o f  importance 
t o  t h e  Corps and t h e  way we t r a n s a c t  our  business. I n  a d d i t i o n  t o  i n d i v i d u a l  
d i s t r i b u t i o n ,  each p o l i c y  l e t t e r  w i l l  be pub l i shed i n  The Army Lawyer. S t a f f  
and corrrnand judge advocates a r e  encouraged t o  r e t a i n  a desk copy o f  t h e  p o l i c y
l e t t e r s  as t h e  s u b j e c t s  w i l l  f r equen t l y  be a ma t te r  o f  i n t e r e s t  d u r i n g  A r t i c l e  
6 inspec t ions .  

2. 	 The enc losure  l i s t s  p o l i c i e s  i n  e f f e c t .  We rev iew  p o l i c y  l e t t e r s  each year
and announce changes a t  t h e  Worldwide JAG Conference. Should you b e l i e v e  t h a t  
a p o l i c y  has o u t l i v e d  i t s  usefu lness,  p lease l e t  me know.1 

Enc l  HUGH R, OVERHOLT 

Major  General,.USA 

The Judge Advocate General  
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’ TJAG POLICY LETTERS 

NUMBER SUBJECT -1
1 

84-1 
85-2 
85-3 
85-4 
85-5 
85-6 
85-7 
85-8 
85-9 
85- 10 
85-11 
86-1 
86-2 
86-3 
86-4 
86-5 

86-6 

Reserve Component Lega l  Ass is tance  

A d m i n i s t r a t i v e  Suppor t  f o r  T r i a l  Judges 

The Labor Counselor Program 

JAGC Automat i o n  

T e r r o r i s t  Threa t  T r a i n i n g  

I n t e l l i g e n c e  Law 

Appointment o f  Envi ronmenta l  Law S p e c i a l i s t s  

Suppor t ing  Reserve Component Comnanders i n  UCMJ 

A r m y  Lega l  Ass i s tance  Program 

Amy Preven t i ve  Law Program

Lega l  Ass is tance  Representa t ion  o f  Both Spouses 

T r i a l  Counsel Ass is tance  Program (TCAP)

P h y s i c a l  F i t n e s s  and Appearance

R e l a t i o n s  With News Media 

P r a c t i c i n g  P r o f e s s i o n a l  R e s p o n s i b i l i t y  


I 
A c t i o n  I 

R e c r u i t i n g  Legal  S p e c i a l i s t s  and Cour t  Repor te rs  f o r  t h e  Reserve 
ComDonents 

TJAG POI i c y - L e t t e r s  

. .  

, .. 

Enc losure  

v~ 
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DEPARTMENT OF THE ARMY 
O k F l C E  Q F  THE JUDGE ADVOCATE G E N E R A L  

W A S H I N G T O N ,  DC 20310.2200 I / 

' ,  
ATTENTION OF 

DAJA-SM 

SUBJECT: R e c r u i t i n g  Leqa l  , S p e c i a l i s t s  and Cour t  Repor te rs  f o r  t h e  Reserve'Com
n t s  - P o l i c y ' t 6 t t e r  86-51 

! ,  

I 

STAFF AND COMMAND JUDGE,,ADVOCATES I ? i' 
L I * ,  

1. 	 We Gust; con't'inue t o  make a p r i o r i t i  concern ou t  u it ing e x p e r ienced 
l e g a l  s p e c i a l i s t s  and c o u r t  r e p o r t e r s  f o r  t he  Reserve Components. As a m i n i 
mum, you should-

a. I d e n t i f y  l e g a l  s p e c i a l i s t s  and c o u r t  r e p o r t e r s  w i t h i n  your  j u r i s d i c t i o n
who a r e  t e r m i n a t i n g  a c t i v e  du ty .  

b. Discuss rese rve  o p p o r t u n i t i e s  w i t h  them. 
, 

c.  Forward, w i t h  t h e  i n d i v i d u a l ' s  permiss ion,  t h e  f o l l o w i n g  i n f o r m a t i o n  t o  
t h e  OTJAG Senior  S t a f f  NCO, HQDA(0AJA-SM), WASH DC 20310-2203: Namelrank, MOS, 
he igh t ,  weight ,  l a s t  EER score,  and home address. 

2. 	 As a bas i s  f o r  persona l  con tac t  by r e c r u i t i n g  o f f i c i a l s ,  OTJAG w i l l  p rov ide  
t h i s  i n f o r m a t i o n  t o  the  D i s t r i c t  R e c r u i t i n g  Comnand and t h e  l e g a l  o f f i c e  near
e s t  t h e  i n d i v i d u a l ' s  sepa ra t i on  d e s t i n a t i o n .  

HUGH R .  OVERHOLT 

Major General, USA 

The Judge Advocate General 
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The Freedom of Information ‘Act and the Commercial Activities Program 
Major Steven M.Post 


Instructor, Contract Law Division, TJAGSA 

7 

Introduction 
Current executive policy directs federal agencies to rely 

on private commercial contractors to provide commercial 
goods and services to meet the government’s needs. While 
some exceptions exist, such as when the interests of nation
al defense justify performance by government employees,? 
the policy requires agencies to contract for all commercial 
requirements if a commercial source is available that c p  
provide the goQds or services at a price less than that of 
government performance.’This program, the “Commercial 
Activities Program,” presents special problems concerning 
the release of information under the Freedom of Informa
tion Act.4 

The Commercial Activities ’Program was established by 
the Ofliceof Management and Budget through its Circular 
Number A-76 and the Supplement thereto, which set forth 
not only specific policy guidance but also strict implementa
tion requirements binding on all federal agencie~:~.The 
Circular requires federal executive agencies, including the 
Army, to establish inventories identifying all commercial 
activities, and requires that these inventories be updated an
nually and be made available to the public. The Circular 
also requires that a review be conducted of each inventoried 
commercial activity which is presently being performed “in
house” (by the This review is conducted to 

*.. determine whether the activity must be retained in-house 
for reasons other than cost. If no other-than-costjustifica
tion exists, a cost comparison study is required.9 The 
schedule of activities for which cost comparison studies are 
to be conducted must be published in the Commerce Busi
ness Daily and the Federal Register in order to provide 
public notice of the planned studies. lo 

The cost comparison study is a multi-step process, culmi
nating in a contract solicitation in which the government 
agency participates by submitting a sealed bid. Prior to is
suance of the solicitation itself, however, a Performance 
Work Statement (PWS)and Commercial Activity Manage 
ment Study must be conducted.I 1  The PWS is developed to 
describe! the output performance standards of the activity 
under study, l2 and forms the basis of both the government 
bid und the contract specifications. Simultaneously, a man
agement study is conducted to “identify essential functions 
to be performed, determine performance factors and deter
mine organization structure, staffing and operating 
procedures for the most efficient and effective in-house per
formanct of the commercial activity.” l3 The management 
study becomes the government’s “technical proposal” (the 
most efficient method and organization to meet the mini
mum needs as defined by the PWS) which is used to 
determine the government estimate or bid. l4 

Once the PWS and Management Study have been com
pleted and the government bid is prepared, either sealed 
bids or proposals are solicited from commercial contrac
tors. Eventually, a cantract is awarded to a commercial 
contractor if the selected contractor’soffer is lower than the 
government bid. I’ Once contracted out in this manner, 
commercial activities will continue to be performed by con
tract unless costs become unreasonable and recompetition
does not result in reasonable prices. l6 

This procedur-inventorying commercial activities, de
veloping the PWS, conducting the Management Study, 
generating the government estimate, and evaluating propos
als-creates considerable information that can become the 
subject of a myriad of requests for records under the Free
dom of Information Act from a multitude of sources. In 

‘Oflice of Management and Budget, Circular No. A-76, Performance of Commercial Activities (Revised Aug. 4, 1983) [hereinafter cited BS OBM cir. 
A-761. For a discussion of federal employee challenges to contracting out, see Ketler, Federul Employee Chollenges to Contructing Our: Is There (I Viable 
Forum?. 111 Mil: L. Rev. 103 (1986). 
’OMB Ci.A-76, para. Bb. 

See OMB Cir. A-76. 
5 U.S.C.8 552 (1982). 

’Supplement, OMB Cir.A-76. Department of Defense implementation is contained in Dep’t of Defense Directive No. 4100.15, Commercial Activities Pro
pam (Sept. 16, 1985), and Dep’t of Defense Instruction No. 4100.33, Commercial Activities Program Procedures (Oct. 7, 1985). Department of the Army 
implementation is set forth in Dep’t of Army, Reg. No. 5-20, Commercial Activities Program (1 Feb. 1985) [hereinafter citad as AR 5-20], 
6 Supplement, OMB Cu.A-76, Part 1, Chapter 1, para. B. 

Id. at para. C. Reviews are also conducted upon expansion of an existing commercial activity or establishment of a new requirement and when the cosu of 
contracted activities becomes unreasonable. Id. 
a Id. 
9 Id 
loId. 
I ’  Supplement, OMB Cir. A-76, Part III, Chapter I,para. C. 

Id. at para. C.2. 
‘’zd at para. A. 

‘\ 14rd. 
15Supplement,OMB Cir. A-76, Part 1, Chapter 1, Exhibit 1, Block No. 13. As noted in the Supplement, contractor cost must actually be 10% less than 
government cost in order to cover the cost of converting the contract. A complete guide to conducting cost comparisons is contained in Part Iv of the 
Supplement. 
16Supplement,0- Cir. A-76, Part 1, Chapter 1, para. C.3. 
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addition to requests for government-generated documents, 
there are requests from competitors for infohnation provid
ed to the government by successful contractors. The nature 
of the Commercial Activities Program, wherein the govern
ment “competes” with commercial sources for performance 
of these activities, presents special problems because of the 
kinds of information sought and the need to protect this in
formation from premature disclosure, which could interfere 
with the contracting process.
- , 

In order to protect the competitive procurement process, 
the government estimate and supporting documentation 
must be protected from premature.release in the same way 
as are the bids of commercial offerors. Protection of the 
competitive system is particularly important here because 
not only is full and open competition at issue but so &rethe 
jobs‘of federal employees who may be replaced by a private 
contractor. Also, because the government is “competing”. 
with commercial contractors, commercially valuable infor
mation generated by the government must be protected to 
ensure -equal footing within the competition. An additional 
coneern is premature release of information that may inhib
it the decision-making process. Finally, the integrity of the 
competitive system also requires that the government pro
tect from disclosure confidential commercial information 
provided to the government by offerors and contractors. 

This article will +discusshow Freedom of Infomation 
Act requests can affect the Commercial Activities Program, 
what avenues are available to protect commercial informa
tion-both information provided to the government from 
private sources and information generated by the govern
ment-and what steps are necessary to secure the 
protections of commercial infomation from disclosure. 

An Overview of the Freedom of Information Act 
~ To begin the analysis of the application of the Freedom 

of Information Act (FOIA) to information generated in 
connection with the Commercial Activities Program, it is 
first necessary to review the basic purpose of the FOIA and 
its construction. The FOIA was originally enacted in 1966 
and was intended “to provide a true Federal public records 
statute by requiring the availability, to any member of the 

, 7 1 

public, of all executive branch records . . except those in
volving matters which are within  nine stated 
exemptions.”l7 The law was intended to correct the abuse 
of the Public Information Section of the Administrative 
Prockdure Act, In which was being used as a withholding 
rather than as a disclosure statute.19 The FOIA, as 
amended, 20 is clearly a disclosure statute which was 
“broadly conceived”21 to permit public access to govern
ment information. The dominant objective of the FOIA is 
disclosure, subject only to nine limited exemptions. 

The nine exemptions establish “workable standards for 
the categories of records which may be exempt from public 
disclosure.”23Enactment of a broad disclosure statute with 
limited exemptions was intended “to reach a workable bal
ance between the right of the public to know and the n&d 
of the Government to keep information in confidence to the 
extent necessary without permitting indiscriminate secre
cy.”24 The language of the statute and the statute’s 
legislative history have led courts to recognize that the 
FOIA exemptions were designed to be discretionary, not 
mandatory,bars to disclosure.25 Also, the exemptions, by
the very terms of the FOIA, are made exclusive.27 The 
courts have also held that the exemptions must be narrowly 
construeda and that the burden of proof is on the agency 
seeking to withhold the requested information.F9 

,Considering the stated purpose of the FOIA and the nar
row construction placed on the exemption provisions, any 
agency is fighting an uphill battle when attempting to pro
tect information from disclosure. The difficulty of 
protecting commercially valuable information gerierated as 
part of the Commercial Activities Program is particularly 
troublesome, Of the nine exqptions, only twc+Exemption
430 and Exemption 5 31 -are of substantial value in protect
ing commercial information. Exemption 4 may be used to 
protect information provided by contractors, and Exemp
tion 5 may be used to protect government commercial 
information.32 

Exeuiption 4 

. .Exemption 4 excludes from the mandatory disclosure re
quirements of the FOIA “tryle secrets and commercial or 
financial information obtained from a person and privileged 

*

“H.R.Rep. No. 1497, 89th Cong., 2d Sess. 10 (1966) reprinted in 1966 U.S. Code Cong. & Ad. News 2418 [hereinafter Cited as House Report]. 

’8 5 U.S.C. Q 1002 (1964). 

l9 House Report, supra note 17, at 2421. 

2oTheFOIA was amended in 1974 by Public Law No. 93-502 and in 1976 by Public Law No. 94409. 

21Environmental Protection Agency v. Mink, 410 U.S. 73, 80 (1972). 

22Departmcntof the Air Force v. Rose, 425 US.352, 361 (1975). The nine exemptions are d i e d  as 5 U.S.C. 0 552(b)(I,H9) (1982). 

23HouseReport, supra note 17, at 2419. , I 


24 Id. at 2423. 
 1 

2’chrysler Corporation v. Brown, 441 U.S. 281, 293 (1979). 
26See5 U.S.C.8 552(c) (1982). 
27 Environmental Protection Agency v. Mink,410 U.S. at 79. 
28Vaughnv. R m ,  484 F.2d 820, 823 @.C.Cir. 1973). cert denied, 415 US. 977 (1974). 
29 Id; Schlefer v. United States, 702 F.2d 233 (D.C. Cir. 1983). 
3o 5 U.S.C. 0 552(b)(4) (1982). 
31 Id. $ 55Z(b)(5). 
321n certain circumstances other exemptions, such as Exemption 1, 5 U.S.C.8 552(b)(l) (1982), which exempts classiRed material, may apply to specific 
contract actions.*TheArmed Services ProcurementRegulations (now the Federal Acquisition Regulation), however, have bem held not to be a statute 
which itselfexempts from disclosure under Exemption 3, 5 U.S.C. 0 552(b)(3) (1982). Shermco Industries v. Secretary for the Air Force,452 F. Supp. 306 
W.D. Tex. 1978), rev’d on other grounds, 613 F.2d 1314 (5th Cir. 1980). 
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or confidential.”33The purpose of this exemption was ex- items such as audits conducted on the books of these com
plained in a straightforward manner in the House Report panies, as well as annual financial statements filed by the 
on the FOIA:“This exemption would assure the confidenti- concessioners with the National Park Service.43 
ality of information obtained by the Government. - In developing a test for confidentiality, the court firstexempts such material if it would not customarily be made looked at the interests protected by Exemption 4:public by the person from whom it was obtained by the 

The intended scope of this exemption in- The “financial information” exemption recognizes the 
cluded “business sales statistics, inventories, customer lists, need of government policymakers to have access to 
scientific or manufacturing processes or developments,”3s commercial and financial data. Unless persons having 
and also was intended to extend to protect good faith gov- necessary information can be assured that it will re
ernment promises of confidentiality.36 main confidential, they may decline to cooperate with 

This exemption is obviously intended to protect from dis- officials and the ability of the government to make in
closure information provided to the government by outside telligent, yell informed decisions will be impaired.c( 

sources if the source of the information has a valid com- This interest protected the government’s interest in ob
mercial justification for protecting the information from taining information it needs from the public. The court 
public disclosure and reasonably expects such protection. In went on to recognize a second interest protected by Exemp
the Commercial Activities Program, there are various cate- tion 4: “Apart from encouraging cooperation with the 
gories of information submitted to the government that *governmentby persons having information useful to offi
may be subject to the protection of Exemption 4. Included cials, section 552(b)(4) serves another distinct but qually 
would be technical propods submitted by offerors (wheth- important purpose. It protects persons who submit financial 
er successful or not), cost and pricing data, and negotiation or commercial data to government agencies from the com
memoranda. While other categories of information may petitive disadvantages which would result from its 
come up in any igiven case, most information provided by publication.”45 Hence, there was “a twofold justification 
offerors will be “commercial or financial information” rath- for the exemption of commercial material: (1) encouraging

’ er than “trade secrets.”37 cooperation by those who are not obligated to provide in-
Information other than t secrets must meet all formation to the government and (2) protecting the rights 

parts of the standard enunciated in the statute to be pro- of those who must.”M 

tected by Exemption 4.3* The information must be Having reviewed the interests protected by Exemption 4, 

commercial or financial, obtained from a person, and privi- the court established the now widely accepted two prong 

leged or confidential.39 Courts have little ditliculty finding test for confidentiality: 

business data or proposals provided to the government [Clommercial or financial matter is confidential for
from any outside source to‘be “commercial or financial” purposes of the exemption of disclosure of the informa
and “from a person.”“ Certainly, technical proposals and tion is likely to have either of the following effects: (1)
cost or pricing data provided by an offeror or contractor to impair the Government’s ability to obtain necessary
under the Commercial Activities Program would meet information in the future; or (2) to cause substantial
these standards. The problem is determining whether such harm to the competitive position of the person from
information is “privileged or confidential.” whom the information was obtained.47 


In National Parks & Conservation Ass’n v. Morton, 41 the The first test is intended to allow the government to pro-
Court of Appeals for the District of Columbia Circuit es- tect information voluntarily provided when the business
tablished a test for “confidentiality” which has come to be providing the information would refuse to submit it if it
universally adopted by the courts.42 The case involved a re- were subject to disclosure. The second test protects infor
quest for financial information provided to the government mation mandatorily provided when disclosure would be
by concessioners operating in national parks. This included “unfair” to the business submitting the information. Hence, 

the two tests distinguish between voluntary and mandatory 

33 5 U.S.C.8 552@)(4) (1982). 
” H o w  Rcport, supra note 17, at 2427.
’’Id. 
j6Id. 
37 Cases involving trade secrets usually turn on the definition to be applied. See Public Citizen Hcalth Research Group v. Food Bt Drug Administration, 704 
F.2d 1280 (D.C. Cir 1983) for a recent dcfinitim. The scope of this article does not allow for a Full discussion of trade w e t  issues. 
’BConsumers’ Unionof UnitedStates v. Veterans Administration, 301 F. Supp. 796,802 (S.D.N.Y. 1969), appeal dismissed, 436 F.2d 1363 (2d Cir.1971). 
39 id 
“Clark BoardmanCompany, Ltd., Guidebook to the Freedom oflnfomotion and Privacy Acts, Chapter I,PartVI at 23 (Supp. 2983). 
41 498 F.2d 765 @.C. Cir. 1974). 
“See FloridaMedical Ass’n v. Department of Health, Education, and Welfare,479 F. Supp. 1291, 1302-03 (M.D. Fla.1979). and cases cited therein. 
43 National Parks. 498 F.2d at 770. 
&Id at 767. 
451d at 768. 

~ &Id at 769. 
‘71d. at 770 (footnote omitted). 
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submission. This distinction can become blurred, ,however, fact that there are no real hard and fast rules. As noted 
when dealing with the contracting process. Although bid- above, categories of information are not automatically pro
ders or offerors voluntarily participate in government tected; each case must stand on its own merits. While the 
contracting, if they choose to do so, they are then required courts recently have blurred the two prongs of the National 
to comply with all requirements placed on them by the gov- Parks test, they nonetheless continue to apply this standard 
ernment, which may mandate submission of commercially in analyzing such cases. To reach a decision as to whether 
valuable information. information should be withheld, an agency should begin its 

evaluation by applying the National Parks test and deter-
Recognizing the special problems inv61ved in government mining whether the information is being voluntarily or


contracting, the courts have, at least in some cases, resolved mandatorily submitted, to what extent the agency needs or

the issue by l iking the two tests. This analysis concludes desires to obtain similar information in the future, and to

that contractors will be reluctant to provide the government what extent disclosure will impair the agency’s ability to do

with truly valuable commercial information if they recog- so.

nize that this information will be disclosed by the 

government; hence, the government’s ability to obtain this In  negotiating a Commercia ctivities contract, the 

information will be impaired if it cannot offer protection Army generally requires submission of a technical proposal 

from disclosure. In Orion Research. Inc v. Environmental as well as cost and pricing data. 54 Participation of an offer-

Protection Agency, 48 the Court of Appeals for the Fitst Cir- or is voluntary, so, to ensure adequate competition now and 

cuit concluded that the government could withhold from in the future, the Army will have to protect information 

disclosure a technical proposal submitted as part of the con- provided, at least to the extent that an offeror requires such 

tracting process, because disclosure would inhibit the protection. Normally, competitors will seek protection of at 

government’s ability so obtain proposals in the future that least parts of the technical package and will also seek pro

contain the latest commercial innovation. In Racal-Milgo tection of cost information. In the contracting process, in 

Government Systems v. Small Business Administration, m order to I obtain adequate competition in future procure

the District Court for the District of Columbia used a simi- ments and ensure the government receives goods and 

lar analysis to that in Oriun Reseurch and concluded that services at a reasonable price, the government must be able 

disclosure of contract prices was not protected by Exemp- to obtain sufficient information from an adequate number 

tion 4 because no competitive harm would result as release of offerors to properly ev te bids and proposals. Hence, 

of such prices was an ordinary part of doing business with the government must pro this information to the extent 

the government.5* Under Notional Parks, two distinct rea- that such protection can be justified. 

sons are recognized for protecting commercial information. Once a determination is made that such information is

The government has an obligation to protect commercially needed, the next step in the analysis is to determine wheth

valuable information mandatorily provided and needs to er the supplier of the information needs it to be protected.

protect such information voluntarily provided in order to This will depend upon the likelihood of commercial harm

insure its continued availability, In Orion and Racal-Milgo, that would result from release. Hence, when viewed this

the analysis recognizes that, under either situation, Exemp- way, at least in the context of the contracting process, the

tion 4 protects commercial sources of information from two prongs of the National Parks test are both keyed to
substantial competitive harm. substantial competitive harm. To determine if substantial 

With the development of this analysis, it becomes appar- competitive harm will result from disclosure of particular 
ent that the key question in any Exemption A case, whether information, Army activiti ould ask the suppliers of the 
it involves information mandatorily or voluntarily provid- data whether disclosure s be withheld and, if so, on 
ed, is the extent to which disclosure would cause what grounds. In this way, the burden of protecting com
competitive harm to the supplier of the information. This mercially valuable informatip is placed on the supplier or 
question can be answered only on a case-by-casebasis based owner of that information. Also; this referral to the supplier 
on evidence that actual competition exists and that disclo- ’will aid the activity in developing an administrative record 
sure presents the “likelihood of substantial competitive which can serve as a basis for justifying a decision to with
injury.” s2 Hence, no actual injury need be proved; likely in- hold information from disclosure. 
jury is sufficient. Developing an administrative record by referral to the 

What methodology should be used at the installation or supplier of data as described above also will go a long way 
activity level to detennine if information provided in con- in defending the Army’s position when a decision is made 
nection with the Commercial Activities Program may be to release commercial information and suit is brought by 
withheld from disclosure under Exemption 41 There is little the supplier to prevent release. The leading case in this 
substantiveguidance available,53 but this may be due to the area, Chrysler Cop .  v. Brown, 55 emphasized the importance 

4a615 F.2d 551 (1st Cir. 1980). 
491d.at 554. 
50 559 F. Supp. 4 (D.D.C. 1981). 
51 Id. at 6-7. 
)*Gulf&Western Industries, Inc. v. United States, 615 F.2d 527 @.C. Cir. 1979). 
’pSeeDept. of &my, Reg. No, 340-17, ORice Management-Release of Information and Records from Anny Files,para. 3-200 Number 5 (1 Oct. 1982) 
(I02 1 1  Mar.1985) [hereinafter cited as AR 340-171. 
54COntracto~are required to submit cost or pricing data on all negotiated contracts over $ 1 0 0 . 0 .  10 U.S.C.8 23060  (1982). 
s5 441 U.S.281 (1979). 
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of developing an administrative record in “reverse-FOIA” 
cases.In Chtysler, the Supreme Court held that jurisdiction 
for such suit was not founded on the FOIA itself, but rath
er, such actions could only be brought under the 

4 	 Administrative Procedures Actss6 The Court went on to 
hold that agencies would ordinarily be held to an “arbitrary 
and capricious” standard based on review of the adminis
trative record. While the door.was left open for de novo 
review in certain situations,sB the need for a well-developed
administrative record is clear as it win aid judicial review, 
even when conducted de novo. . I 

In the typical “reverse-FOIA” case, where an “arbitrary
and capricious” standard is applicable, the administrative 
record i s  paramount in assuring a favorable judicial deci
sion. Recent cases have emphasized the importance of 
presenting the court with a complete administrative 
record.59 In Cunal Refining Co. v. Corrulo, the court held 
that review under the Administrative Procedure Act was 
limited to the administrative record.” The importance of 
such a record cannot be overemphasized. 

In justifying a decision to release or withhold commercial 
information provided to the Army as part of a Commercial 
Activities contract, the contracting activity must first artic
ulate the need to obtain such information as part of the 
contracting process and theli explain the likelihood of sub
stantial competitive harm to the suppliers, based on the 
suppliers’ input. By developing an administrative record 
which justi6es the intended action and articulates the rea
sons therefore, a proper application of Exemption 4 is  more 
likely and the decision will more often survive judicial 
Scrutiny. 

.4 

Exemption 5. 
A much more dficult problem facing the Army with re

spect to the Commercial Activities Program is protecting
the government’s competitive position in the contracting 
process. The solution to this problem may be found in Ex
emption 5. Exemption 5 of the FOIA excludes from 
mandatory disclosure “inter-agency or intra-agency memo
randums or letters which would not be available by law to a 
party other than an agency in litigation with the agency.”62 

- n e  concern which generfrted inclusion of this exemption In 
the FOIA is set forth in the legislative history: 

“5 U.S.C. 8%701-706 (1982). See Chrysler Cop, 441 U.S.at 292-317. 

”441 U.S.at 318. 

”Id. 


[Tlhe exchange of ideas among agency personnel
would not be completely frank if they were forced to 
“operate in a )fishbowl.” Moreover, a Government 
agency cannot always operate effectively if it is 

1 required to disclose documents or information which it 
has received or generata before it completes the pro
cess of awarding 8 contract or issuing an order, 
decision, or regulation. This clause iis.intended to ex
empt from disclosure this and other information and 
records wherever mcessary without, at the same time, 
perinitting indiscriminate administrative secrecy. 

emption 4, whish Fro rmatioa 
supplied to the government from’outside EX-P
tion 5 protects information, generated within the 
government if that inforniation would not “qoutinely be dis
closed to a private party through the discovery’process in 
litigation with the agency.”& 

h i  tially, only traditionaIly recognized privileges’ were 
considered to be. included within Exemption 5. These in
cluded the attorney-client privilege, the attorney work 
product privilege, and,the executive {or deliberative pro
cess) pdvilege. 63 In 1979, however, the Supreme Court 
recognized a fourth privilege in Federal open Murket Com
mittee of the Federul Reserve System v. Merrill. a ’The Court 
held that, “Exemption 5 inqrporates a qualified privilege 
for confidential commercial information, at least to the ex
tent that this information is  generated by the Government 
itself in the process leading up to awarding a contract.”67 

The Court explained,.“[T]he theory ”behinda privilege for 
confidential commercial information generated in the pro
cess of awarding a contract . . . [is] that the Government 
will be placed at a competitive disadvantage or that the 
consummation of the contract may be endangered [by pre
mature release].” a Such a privilege may exist under 
Exemption 5 based on Federal Rule of Civil Procedure 
26(c)(2), which allows a district court to exclude from dis
covery “a trade secret or other confidential research, 
development or commercial information.”69 

‘ Murket Committee, the information in 
question consisted of Domestic Policy Directives, which 
enumerated the Committee’s monetary policy for a month
ly period.70 The information was restricted until the period 

- .  - . 

”See Canal Refining CQ. v. CQrrallo, 616 F.Supp. 1035 0.D.C.  1985); Burnside-Ott Aviation Training Center, Inc. v. United States, 617 F.Supp. 279 
(S.D. Ha. 1985). 
60616 F. Supp. 1035 (D.D.C. 1985). 
“Id.  at 1037. 

5 U.S.C. 8 552@)(5) (1982). 
63 House Report, Supra note 17, at 2427,2428. I 

&Id. at 2428. 
6’See National Labor Relations Board v. Sears, Rocbuck & Co.,421 US.132 (1975); EnvironmentalProtsction Agency v. h4ink. 410 U.S.73 (1973); M a d  
Data Central, Inc. v. Department of the Air Force,586 F.2d 242 0 .C.  Cir. 1977). 

\ “443 U.S. 340 (1979). 

“Id at 360. 1 

6a Id. 
69 Id. at 355-56. 
’ O I ~at 344. 
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expired and a new directive was substituted.” The Su
preme Court recognized that such data might meet the 
requirements of the newly enunciated privilege; however, it 
remanded the case for further review.7ZOn remand, the 
U.S.District Court for the District of Columbia found that, 
because premature release could adversely a!�ect the gov
ernment’s,ability to compete in the securities market, the 
privilege did apply to these directives during the period in 
which they were in effect.73In subsequent cases, realty a p  
praisals obtained by the government prior to public sale of 
government land 74 and government prepared cost estimates 
as part of the procurement process7s have been held to fit 
within the commercial information privilege. These cases 
seem to show that the potential coverage of this privilege is 
wide ranging but, as’ with Exemption 4, the decision to 
withhold infomation from disclosure.must be made on a 
case-by-case basis. 

There are several types of information generated by the 
Army as part of the Commercial Activities Program which 
may be exempt from premature release under the commer
cial information privilege. Obvious examples include the 

anagement study, and the government estimate 
or bid. However, FOIA requests concerning commercial ac
tivities have extended far beyond these basic items to 
include information such as existing or draft Tables of Dis
tribution and Allowance (TDA), staffing guides (Schedule
X), standing operating procedures, backlogs of maintenance 
and repairs (BEMAR), personnel rosters, and command 
operating budgets, all items which may be used by the 
Army in generating its bid.76To determine whether these 
documents may be withheld from mandatory disclosure, a 
method of analysis must be developed. 

To fall within the commercial information privilege, four 
conditions must be met.” First,the information must be 
confidential (not otherwise available). Second, the informa
tion must be commercial in nature, which means that the 
information must relate to commercial activity of the gov
ernment. Third, the activity to which the information 
relates must involve the contracting process or otherwise be 
substantially similar to the process of awarding a contract. 
Fourth, the information must be sensitive in such a way 
that the government’s commercial interests would be 
harmed by premature disclosure. 

In applying this test to those items specifidly generated 
as part of the commercial activities review process-the
PWS, the management study, and the government esti
mate-it is apparent that the first three parts of the test are 

71 Id. 

’2 Id at 361-69. 

satisfied. These items are speciiically related to awarding of 
a contract for the commercial activity-ihvolved.Because the 
government competes for these contracts, the information is 
commercially valuable. Also, because these documents we 
prepared specifically as a part of this review, they amnot 
otherwise available and hence “.‘cwfidential.”Therefore, to 
avoid premature release of these documents, it is only nec
essary to articulate the harm which might result from such 
premature release. Protectic5-n of these items is necessary, of 
course, to ensure the integrity of the competitive con
tracting process. Premature release of the PWS would give 
a prospective offeror unfair advantage because the PWS 
is used to form ‘thebasis, of the specifications. With the 
PWS and the management study, an offeror could antici
pate the government estimate and ensure its ability to 
underbid the government. Also, premature release would 
jeopardize the ability of the government to evaluate .the 
management competency of the offerors who had this infor
mation because their proposals would only mimic tlie 
government review rather than present their own plan. 
These reasons reflect the clear harm that could befall the 
government if these documents are released prematurely.78  

Recognizing that the PWS, management 
ehment estimate are likely to be legitimately withheld from 
disclosure under Exemption 5, prospective offerors instead 
seek information from indirect sources. Hence, Army in
stallations and activities will see FOIA requests .for ’items 
such as those mentioned ab uding TDA, personnel 
rosters, and command ope dgets. An example of 
this i s  Morrison-Knudsen Co. Inc. v. Department of the 
Army. 79 Momson-Knudsen submitted a FOIA request at 
Fort Benning, Georgia, for a multitude of items relating to 
the Directorate of Engineering and.Housing, an activity on 
the commercial activities inventory scheduled for cost . 
study. The request included thecurrent TDA, Schedule X, 
BEMAR, annual work plans, and unconstrained require
ments report. Oo Morrison-Knudsen challenged the Army 
decision to withhold these documents from disclosure until 
after contract award. ! 

In deterpining whether Exemption 5 allowed withhold
ing, the court concluded‘that a temporary delay was 
appropriate because disclosur d place the Army at a 
competitive disadvantage QI ding cost study if the 
information were released before bid opening.a2While this 
case may be relied on to support a decision to withhold in
formation, it also serves to point out the particular
problems presented with respect to dontrolling information 

I .  

7 ’  

I .  

73 M e d l  v. Federal Open Market Committee, 516 F. Supp. 1028 (D.D.C.1981). 
74 Government Land Bad v. General Senices Administration,671 F.2d 663 (1st Ci.1982). 
7s Hack v. Department of Energy, 538 F. Supp. 1098 (D.D.C. 1982). 
76ARS20,para, 4-6e discusses the importance of rccognizig nquesa for this type of information as being related to the cost study process and potential
l y  exempt from disclosure under Exemption 5. 
77Belazis,‘’ h e  Government’s Commercial Information Privilege: TechnicalInformation and the FOIA Exemption 5. 33 Ad. L,J. 415‘(1981). ‘ 

7BThecommercial informationprivilege by the termsof the FOMC decision only protects infomation before the awarding of the contract. See 443 U.S. at 
360. The harm to the government will p d y  be moot after award. 
-595 F. Supp. 352 (D.D.C.1984), afd, 762 F.2d 136 @.C. Cir. 1985). 
m ~ d .at 353. 
I’Xd. at 354. 

Id. 
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which may become sensitive in contracting for commercial 
activities and highlights the need to justify withholding 
from disclosure this information, which, but for the cost 
study, could not be protected. The types of items requested 
in Morrison-Knudsen would normally not be exempt from 
disclosure absent their use as part of the Commercial Activ
ities Program. In order to exempt these items under the 
commercial information privilege, their importance to the 
Commercial Activities Program must be explained. First, 
the Army activity involved must identify what items of in
formation within the command are crucial to the 
commercial activities review. Obviously, the items used by 
the government in preparing the PWS and the management
study could also be used by prospective offerors to antici
pate the results of the study. Often, existing TDAs will not 
be drastically altered as a result of the management study. 
As soon as a commercial activity is scheduled for manage
ment review, these essential items should be identified to 
avoid their inadvertent release. Once these items have been 
so identified, a justification to exempt them as privileged 
commercial information can be completed. 
Once these items are identified aa required to complete 

the management review, they become related to the process 
of awarding a contract. Because these items could be used 
successNly by prospective offerors to undermine the gov
ernment’s competitive position, release would cause 
competitive harm to the government. By tying these items 
to the Commercial Activities Program and identifying them 
as essential items to complete the management review, 
these items can easily be shown to be commercial. As they 
are only available within the government, they meet the 
confidentiality test as well. The key to protecting this in
formation from release will be early identification of these 
items and the ability to articulate the need for protection. 

Conclusion 
In dealing with FOIA requests relating to the Commer

cial Activities Program, the key is awareness at the 
installation or activity level. Staff judge advocates, con
tracting officers,commercial activity (CA) managers, and 
FOIA coordinators must be aware of the special problems 
involved in exempting commercial information from disclo
sure and the need to act early on to protect these items. 
Commercial information-both that provided to the gov
ernment and that which is self-generated-must be 
identified and the reasons for protection must be articulat
ed. In both Exemption 4 and Exemption 5 situations, 
development of a good administrative record which fully 
justifies withholding information is essential. 

Although AR 5-20 provides general guidance on protect
ing sensitive CA information, responsibility for ensuring 
proper implementation will likely fall with the staff judge 
advocate in the field. The SJA office should routinely be in
volved in contracting actions and FOIA requests. Because 
the Initial Denial Authority (IDA) for most procurement 
matters is The Judge Advocate General,8s guidance is 
available for SJAs through technical channels. StaE Judge
Advocates should take it upon themselves to ensure that 

*’If these items had previouslybeen released to the public or widely disseminated, wddentiality will be more dilficult or perhaps impossible to show. 

their command understands and recognizes problems aris
ing which concern commercial information. Only in this 
way can the integrity of the Commercial Activities Pro
gram be preserved. 

, k ’  

M A R  5-20, para. 4 4 %  
”AR 3-17, para. 5-2ood(14). The Chief of Engineers and the Commanding General, US.Army Material Cammand, arc the IDAs for their respective 
organizations.AR 340-17, para. 5-200d(10),(18). 
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JAGC Regimental Activation 


The 211th birthday of the Judge Advocate General's 
Corps on 29 July 1986, will mark the official activation of 
the Judge Advocate General'e Corps in the U.S. Army
Regimental System. The Judge Advocate General will initi
ate formal affiliation of the active force at the Worldwide 
JAG Conference in October 1986. Reserve Components 
will af6liate concurrently. 

The U.S. Atmy Regimental System (USARS) enhances 
combat effectivenessthrough a framework that provides the 
opportunity for affiliation, develops loyalty and commit
ment, fosters an extended sense of belonging, improves unit 
esprit, and institutionalizes the war-fighting ethos. The 
Chief Of Staff, Army, approved the USARS concept in 
Ig81- During phase I (Jan. 1982-Aug* 1984), fifteen re& 
merits were imp1emented' Approximately 25!000 "ldiers 
were affiliated with these regiments. Since that time, the 
USARS has evolved into a system that will encompass the 
total Army, including active and Reserve Components. 

In January 1986, the Chief of Staff, Army, approved the 
JAG Corps regimental plan and authorized its implementa
tion under the USARS. The regimental entity will retain 
the Of the "Judge Advocate The 

home be The Judge Advocate Gener
ai's School, Army (TJAGSAh in CharlottesvilleY Vir@nia. 

personnel (Officer, officer*and 
will aftiliate with the regimental organization. All active du
tY per$onnel presently assigned to the be 
automatically affiliated at the time of the 1986 Worldwide 
JAG Conference. Their formal affiliation will be accom
plishd by staffjudge advocates sometime the 
Conference. 

The following Corps positions have been designated: 
1. JAG Corps Commander (The Judge Advocate 

General), 
2. JAG Corps Assistant Commander (The Assistant 

Judge Advocate General),
3. JAG Corps Chief of Staff (Executive Officer, 

OTJAG),
4. JAG Corps Personnel Officer (Chief, Personnel, 

Plans,and Training Office, OTJAG), and 
5. JAG Corps Sergeant Major (JAG Corps Sergeant

Major). The functions of these personnel will not 
change under the regimental system. Personnel man
agement will follow the same general principles as 
before affiliation. 
The regimental plan establishes honorary positions that 

carry a special significance for the JAG Corps. Appointees 
to these positions serve as ambassadors of history, perpetu
ating the traditions and lore of the Corps with the goal of 
enhancing unit morale and esprit. The position titles are 
Honorary Colonel of the Corps, Honorary Sergeant Major
of the Corps, and Distinguished Members of the Corps. 

The Honorary Colonel of the Corps (HCOC) is B distin
guished retired commissioned officer in the grade of colonel 
or above who served in tlie Corps. The HCOC will serve for 
a three year renewable term.tThe duties of the HCOC are 
ceremonial in nature, such as attending Corps functions, 
delivering speeches on the legacy of the Corps at all levels 
of the organization, and publication of historical notes in 

Corps periodicals. The prestige, stature, and e 
the appointee wiU breathe life into the lessons of history for 
the soldiers of the Corps. 

The Honorary Sergeant Major of the Corps (HSGMOC)
is a distinguished retired noncommissioned officer in the 
grade of sergeant first class or above, with service in 
the Corps.The HSGMOC is also appointed for a three year 
renewable term, and his duties parallel those of the Honora
ry Colonel, with emphasis on Corps tradition relevant to 
enlisted soldiers. 

Distinguished Members of the Corps (DMOC) may in
elude active duty or retired officers, warrant officers, 
enlisted personnel, and civilians. All DMOCs must have 
served in the JAG Corps. Their tenure is indefinite and 
they serve at the pleasuq of The Judge Advocate General. 
DMOCs supplement and assist the of the Honorary
Colonel and Honorary Sergeant Major. There is no limit to 
the number of persons who may be appointed as DMOCs. 

Regimental accouterments will include Distinctive Unit 
Insignia (crest), colors, and flag. JAGC colors and flag
will become the Cowsregimental colors and flag, The de
sign of the crest will be determined competitively. The 
competition is open to all members of the JAGC (active,
Reserve, and and details will be provided by sepa
rate message from OTJAG, Suggested crest designs must be 
submitted to OTJAG (AnN: DAJA-PT) by the end of 
June 1986. The design of the erst dlbe revealed at the 
Worldwide JAG Conference, and the Unit In
signia will be distributed after procurement. Insignia for 
Reserve Component personnel will be distributed through 
the Judge Advocate Guard and Reserve Affairs Depart
ment, TJAGSA; the crests must be procured with USARS 
funds. 

The U.S.Army Regimental System offers an excellent 
opportunity to enhence the spirit of the Corps. Honorary
members of the Corps will energize the history of our or
ganization. As former members distinguished in their own 
right, the honorary appointees will be uniquely qualified to 
transform the traditions of the Corps into the guiding pM
ciples of JAGC soldiers. 
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Claims Information Management* 
Audrey E. Slusher 


Information Management Oficer, US. Army Claims Service 


Since the U.S. Army Claims Service (USARCS) relocat
ed to Fort Meade in 1971, it has been provided computer 
support through a host tenant agreement with the Fort 
Meade U.S. h y Information Systems Command. While 
the Claims Service appreciates the support rendered by the 
Information Systems Command, that support is no longer 
timely, mst effective, or adequate. It is not timely because 
DA Form 3 data is transmitted by mail, transcribed at 
USARCS onto discs which are retained in-house, delivered 
to the Information Systems Command once a month, or
ganized by computers onto ADP reports, and then 
distributed to the field claims offices approximately thirty to 
forty-five days after the cycle began. It is not cost effective 
because USARCS personnel transport the data via automo
bile to and from the Information Systems Command for 
each edit. It is not adequate because the output does not to
tally address the complete management of claims data and 
cannot be manipulated. The current program which mini
mally supports USARCS information needs is outdated and 
in severe need of revision. Colonel Robert D. Hamel, 
USARCS Commander, summed up the situation by observ
ing, “ASthe first to automate, we’re the first to antiquate.” 

In 1980, USARCS began studying office automation. 
Claims attorneys needed more than the electric typewriter 
for their clerks to use to prepare legal memoranda. Many 
resources were being wastefully utihed in repetitive typing 
chores. Thus, the USARCS initiated a study for word 

processing equipment, which later developed into a data 

processing study. 


This study merged with other studies undertaken in com

pliance with The Judge Advocate General’s Memorandum 

tasking the JAG Corps to use automation technologies to 

improve mission support and enhance ability to render 

timely, accurate, and complete legal services. 


An Information Systems Plan (ISP)2 was completed in 

1983, the same time The Judge Advocate General’s ISP 

was completed. The USARCS ISP proposed three action 

plans toward ultimate worldwide automation for claims: 


Action Plan 1-an In-house CLAIMS System 

Action Plan 2-a Worldwide CLAIMS System 

Action Plan 3-a Worldwide CLAIMS System consid

ering STARNET (Standard Army Network). 

In May 1984, the Assistant Secretary of the Army (Fi


nancial Management) approved a Product Manager

Charter that designated L U W S  (Legal Automation Army 

Wide System) as a STAMMIS’ (Standard Army Mul

ticommand Management Information System). The 


USARCS, as a field operating agency of OTJAG, is a mod
ule of LAAWS identified as CLAIMS (Claims Legal 
Automated Information Management System). 

Lacking the in-house expertise or resources to implement 
the ISP and comply with the provisions of Army Regula
tion 25-1, The Army Information Program, USARCS 
hired a consultant to assist in defining and r e h g  automa
tion needs in terms of developing the documentation 
required by regulation. The contract was awarded on 28 
September 1984 and completed on 15 August 1985, at a 
cost of $145,800. As a result of this contract, the USARCS 
acquired a Plan of Action, a Functional Description, a Da
ta Requirements Document, and a Management Plan. 
These deliverables establish the points of reference and de
tailed descriptions needed for system design and 
implementation. They provide the players with foundation 
for coordination with the U.S. Army Information Systems
Development Center, Atlanta, the U.S. Army Information 
Systems Engineering Command-CONUS, Fort Ritchie, and 
other support agencies identified in the Product Manager 
Charter. 

The USARCS is now in the market for both interim and 
long-term hardware and software solutions for CLAIMS. 
Unfortunately, funding constraints have impaired progress. 
Currently, the Information Management Office, Office of 
The Judge Advocate General, is seeking $7.85 million to 
fund the CLAIMS project. Of this amount, $850,000would 
go to establish an in-house CLAIMS system at USARCS, 
and $7 million would be used to establish claims terminals 
at major Army commands and installations for ultimate 
networking through the Defense Data Network. 

At present, USARCS has one personal computer which 
is shared by approximately fifteen users for personnel, train
ing, budget, library, TDA, and case management 
applications. A custom WALT terminal is also available for 
WESTLAW automated legal research. 

As an interim measure, the USARCS is purchasing 23 
personal computers (PCs). Expected date of delivery is 1 
May 1986. Though this purchase of PCs will not fulfill the 
USARCS goal of automating claims data management (via 
DA Form 3), it promises to streamline several key func
tions in claims processing, particularly carrier recovery and 
office administration. 

Currently, a study team established by the Commander, 
USARCS, comprised of USARCS personnel and represent
atives from six field offices, is in the process of revising the 
DA Form 3 (Individual Claims Data Report). Revision of 

*Third in a series of articles discussing automation. This Series began in the January 1986 issue of The A m y  Lawyer. 

Memorandum of Decision, DNA-ZA, office of The Judge Advocate General, US.Army, subject: Project Initiation for Automated Legal Systems, 20r Sept. lgS2.*USArmy Claims Service Information Systems Plan. 31 Mar. 1983.

’Product Manager Charter for the Legal Automation A m y  Wide Systems (LAAWS) Standard Multicommand Management Information Systems 
(STAMMIS) Projd, approved by the Assistant Secretary of the m y  (Fihancial Management) on 7 May 1984. This c h a r  was revised on 17October 
1985 to reflect a change in the name of the LAAWS Project Manager. 
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the DA Form 3 is necessary because the current form cap: 
tures only limited information on a specific claim. This 
effort, recently reactivated after several months, is progress
ing well. 

Progress in automation by some of the field offices is 
commendable. Certain offices have developed CLAIMS 
packages that are assisting them .in their day-to-day busi: 
ness. As  principal implementer of the Army ' Claims 
Program,USARCS is anxious not only to ensure a mutuaI
ly beneficial automated interface with field offices for.claims 
data management, but also a sharing of effective CLAIMS 
applications among field offices. To that end,'USARCS in: 
vites field .offices to submit copies of locally-developed 
CLAIMS applications for USARCS evaluation, the results 
of which will be disseminated to all. 

Dedicated, concerted effort is devoted to the full imple
mentation of CLAIMS to provide timely, accurate and 
complete legal services as directed by The Judge Advocate 
General, with the ultimate goal of sharing information with 
USARCS worldwide c l a h  offices. 

q e  Claims Sehce has devoted extensive effort to the 
stugy ahd analysis of automation and is now ready to move 
forward. The USARCS welcomes axiy suggestions or ideas 
on any aspect of CLAIMS automation. The USARCS point 
of contact is Audrey E. Slusher, Information Management 
Office, Autovon 923-7009/4344. 
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Service Connection: A Bridge Over Troubled Waters 

Major James B. Thwing
T~ulCounsel Assistance Program 

Part I The Intent of O’Wahan v. Parker 
“[H]istory teaches that expansion of military discipline The issue confronting the Supreme Court in O’Culbhun 
beyond its proper domain carries with it a threat to was whether a court-martial had jurisdiction to try a mem
liberty.” ber of the armed forces charged with commission of a crime 

cognizable in a civilian court and having no military sign$-No other single opinion has had as much effect upon the cunce, which was alleged to have been committed by thearmed forces and its system of justice as has the United accused off-post and while he was on leave, thus deprivingStates Supreme Court’s opinion in O’Cbllahan v. Parker. him of his constitutional rights to indictment by a grand ju-When a bare majority of Justices of the Court’ determined ry and trial by a petit jury in a civilian court. lo This issuein 1969 that the 1956 general court-martial of Sergeant was clearly one of 6rst impression for the Supreme Court.James F. OCallahan was without jurisdiction because his Indeed, a considerable precedent preexisting theoffense was not “service connected,” they probably had no O’Cullahun opinion established that liability to trial byidea that this single decision would have as much influence court-martial was a question of “status”-“whether the acupon military justice as it has had. Despite the fact that the cused in the court-martial proceeding [was] a person whoopinion has undergone severe criticism both in and out of [could] be regarded as falling within the term ‘land and nathe military community and the fact that the Supreme val Forces.’ ” *I In commenting on the gradual broadeningCourt itself has on several occasions modified the original reach of court-martial jurisdiction in his 1958 article, Fredfoundations of O’Cbhhun, its central holding has seeming- erick Bernays Wiener wrote:ly withstood the test of time: 

/ 

,-

F 

[TI0 be under military jurisdiction [, the crime]
be service connected, lest “cases in t or naval . 
forces, or in the Militia, when in actu eintime 
of War or public danger,” as used in the Fifth Amend
ment, be expanded to deprive every member of the 
armed services of the benefits on an indictment by a 
grand jury and a trial by a jury of his peers. 
Even so, the 1980 Court of Military Appeals decision in 

United States v. Trottier, s its 1983 decision in United States 
v. LockwoodS6and its most recent decisions in United 
States v. Solorio ’I and United States v. ScottBhave begun to 
test the original foundations of service connection. In turn, 
these soundings have stirred a considerable number of re
cent opinions by the respective courts of military review 
which have ignored considerable past precedent by ex
panding the frontiers of court-martial jurisdiction. The 
issue that has been directlyjoined by these various opinions
is whether service connection has become a permissive stan
dard for determining court-,martialjurisdiction, as opposed 
to a strict standard for denying the existence of subject
matter jUrisdiction. 

[Tlhe scope of offenses triable by courts-martial has 
been gradually but steadily broadened. Originally it 
was held that the phase ‘‘tothe prejudice of good order 
and military discipline” in the general article modified 
the words “all crimes not capital” as well as the ex
pression “disorders and neglects,” so that when a 
crime was committed against a person wholly uncon
nected with a military service, and no military order or 
rule of discipline was violated in and by the-act itself, 
such act would not constitute a military offense. Other
wise stated, the general article did not confer a general
criminal jurisdiction. But if the offense was committed 
while the soldier was in uniform, or in a place where 
civil justice could not conveniently be exercised, the 
transgression was held to be a military one; and the 
broader construction was sustained by the Supreme
Court in two cases involving sentinels. In 1863, com
mon-law felonies, including capital ones, were 
expressIy made punishable in time of war. Next, begin
ning in 1916, common-law felonies were made military 
offenses at all times, except that murder and rape com
mitted within the continental United States in time of 

I lustice Dough writing for the majority id &Callahan v. Parker, 395 US.258,267 (1969). 
395 U,S. 258 (1969). 

-3 The majority included Justices Douglas,, Black, Bramak, and Marshall, and Chief Justice Earl Warren who retired shortly after the opinion was handed 
down. 

395 US. at 263, 272. See Tomes, The Imagination ofthe Prosecutor: The Only Limifafion to Ofl-Posr Jurisdiction Now, Ffleen Years After Ocallahan v. 
Parker, 25 A.F.L. Rev. 1 (1985). 

9 M.J. 337 (C.M.A. 1980). 
15 M.J. 1 (C.M.A. 1983). 

’21 M.J. 251 (C.M.A. 1986). 
*21 M.J.345 (C.M.A. 1986). 
’See, e.g.. United States v. Abell, Misc. Doc. No. 1986/1 (A.C.M.R. 11 Mar. 1986); United States v. Householder, 21 M.J. 613 (A.F.C.M.R. 1985); United 
States v. G n f i ,  21 M.J. 501 (A.F.C.M.R. 1985); United States v. Benedict, 20 M.J. 939 (A.F.C.M.R.1985); United State8 v. Roa, 20 M.J. 867 (A.F.C.M.R. 
1985); United States v. Williamson. 19 M.J. 617 (A.C.M.R. 1984); United States v. Mauck, 17 M.J. 1033 (A.C.M.R.).pefition denied, 19 M.J. 106 (C.M.A. 
1984). 
IO395 U.S. at 261 (1969). 

Kinsella v. United States er re! Singleton, 361 U.S.234,240 (1960). 
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peace could not be tried by court-martial.In time of .  
peace, soldiers accused of civilian offenses were still 
required to be turned over to the civil authorities on 
request. Finally, in 1951, the Uniform Code of Milita
ry Justice removed all existing limitations so that even 
murder and rape were made triable by court-martial at 
all times;and the matter of delivery to the civilian au
thorities was made a matter of regulation.I* 

Consequently, when the Supreme Court in O’Callahan 
chose to supplant “status” with “service connection” as a 
standard for assessing courts-martial jurisdiction, its deter
mination to do so was totally contrary to the accepted 
tradition of law to that point. Although Justice Oouglas as
serted in his opinion that service connection was consistent 
with the development of law on this issue, legal analysis 
fails to support his reasoning. Indeed, in his 1971 Military 
Law Review article, then-Major Paul J. Rice accurately 
pointed out that 

A repudiation by the O’Callahan majority of the prin
ciple of law developed in [ExParte Quin‘n, 317 U.S. 1 
(1942), Coleman v. Tennessee, 97 U.S. 509 (1878) and 
Kinsella v. United States ex reL Singleton, 361 US.234 
(1960)] would have been more admirable than the in
sistence that O’Calhhan is consistent with [these] 
cases. 13 

By,removing the vestige of %htuk’ as the standard for 
courts-martial jurisdiction, Justice Douglas reached the 
conclusion that Sergeant Ocallahan had been denied ‘%m, 
the benefits of an indictment by a grand jury and second, a 
trial by jury before a civilian court as guaranteed by the 
Sixth Amendment and by Art. 111, $2, of the Constitu
tion” l4  Justice Douglas found that the miIitary justice 
system was without equivalent guarantees. Indeed, while he 
found that there was “a genuine need for special military 
courts,” he also found that “courts-martial as an institution 
are singularly inept in dealing with the nice subtleties of 
constitutional 1aw.”15 For this reason, he concluded, con
sistent with a passage contained in Toth v. Quarles, l6 that 
the jurisdiction of courts-martial should be limited to “the 
least possible power adequate to the end proposed.”17Ac
cording to the majority opinion in O’Callahan, the “end” 
could be identified by using several factora that the Court 
found indicated a lack of service connection: (1) the ac
cused‘s proper absence from the military base; (2) the lack 
of connection between the accused‘s military duties and the 
alleged crimes; (3) the fact that the crimes were not com
mitted on a military post on enclave; (4) the victim of the 
crimes was not performing duties relating to the military;
(5) the situs of the crime was not an armed camp; (6) the 

alleged offenses dealt with peacetime offenses, not with au
thority stemming from the war power; (7) the civil courts 
were open; (8) the offenses were committed within the tmi
torial limitsof the United States, not in an occupied zone or 
foreign country; and (10) the offenses did not involve any 
questions of flouting of military authority, the security of a 
military post, or the integrity of military property. 

Several conclusions can be drawn from this discussion 
that are instructive in determining the intent of the‘majority 
of the Coiut. First, the majority opinion presented a stark 
departure from preceding cases which had clearly estab-
Wed “status”as a standard for determining court-martial 
jurisdiction. Second, this departure from past precedent was 
not inadvertent. Third, the application of “service connec
tion” was not limited to the O’Callahan case. Indeed, if any
clarity to the majority opinion exists at all, it is the state
ment: “The catalogue of cases put within reach of the 
military is indeed long; and we see no way of saving to ser
vicemen and servicewomen in any case the benefits of 
indictment and of trial by jury, if we conclude that this pe
titioner was properly tried by court-martial.” l9 Fourth, the 
majority assumed without comment or proof that a serious 
offense committed by a soldier, done, bears no military sig
nificance. Finally, evidence of service connection would 
exist if the offense had a palpable relationship to a military 
duty, function, location, or interest. 

Consequently, setting aside any underlying motives that 
any member of the majority may have had in acquiescing to 
the principal findings in O’CuZlahan, these conclusions am
ply demonstrate that the ctyncept of service connection was 
intended to restrict courts-martial jurisdiction to the great
est extent possible over crimes committed within the 
territdrial limits of the United Stites during peacetime. The 
concept of status was determined by the majority of the 
Court to be the “beginning of the inquiry” into the issue of 
court-martial jurisdiction, “not its end.” *O In this regard,
the majority stated “ ‘[sltatus’ i s  necessary for jurisdiction; 
but it does not follow that ascertainment of ‘status’ com
pletes the inquiry, regardless, of the nature, time, and place
of the offense.”21 

Application of Service Connectionby the Supreme Court 

In’an article written while a professor,. Chief Judge
Robinson 0.Everett observed that: 

The majority opinion in O’Callahan does not make 
clear which factors are sufficient to create service-con
nection of an offense, and military jurisdiction over the 

For instance, does it suf6ce to show service
connection if the victim of an offense is in the military? 

! 

“Wiener, Courtr-Martial and the Bill of Rights, 72 Harv. L.. Rev. I ,  11-12 (1958). 
I3Rice, OCallahan v. Parker: Court-Martial .hidiction, “Senice Connection.” Confusion and the Serviceman, 51 Mil. L. Rev. 41, 56 (1971). This nrticle 

wmpellingly demonstrates several other critical errors made by the majority in O’Calkahan. 
I4  395 U.S.at 262. 
I s  Id. at 265. 

l6 350 U.S. 1I (1955). 
”395 US.at 265. 

ISXd. at 273. 

19 xd. 
2oXdat 267. 

Id. 
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Or if the victim is a Civilian dependent.or employee?
Must either the accused or the victim be in uniform? 
What if the offense occurred on a military reservation? 
Or in Government quarters? Is the rank of the accused 
important? Is it significant whether military property, 
or Government property generally is involved? There 
obviously will be considerable litigation in determining
what are the proper tests of “service-connection;” and 
the necessity for this litigation would seem to be added . 
reason for hesitancy in casting aside the.previously es
tablished, much simpler test o f  military status. 22 

Shortly after these issues wece posed, they were brought 
into focus before the United States Supreme Court in 
Relford v. Commandant. The accused in Relford was con
victed by general court-martial in 1961 of two specifications
of kidnapping and two specifications of rape. Each of the 
offenses occurred on an Army installation. One of the rape
and kidnapping victims was an Army *dependent;the other 
was a civilian employee of the Army. At the time of the of
fenses, the accused was on active duty with the Army and 
was not in a leave or other “non-duty”,status. 

Before the Supreme Court, Relford argued that the ser

vice connection requirement established in the O’Callahan 

case demanded that: 


Before a court-martial may sit . . . the crime itself be 

military in nature, that is, one involving a level of con

duct required only of servicemen ”and,because of the 

special needs of the military, one d 

disciplinary action . . . that [the] charges‘. . . do not 

involve a level of conduct required only of servicemen ’ 

. . . [and] that occurrence.of the crimes on a military

reservation and the military dependent identity of one 

of his victims do ‘not substantially support the milita

ry’s claim of a special need to try hi,m. !4 

Predictably, Relford also argued that because the Su


preme Court in O’Callahan recognized that a court-partial 

was to a significant degree a specialized part-of the overall 

mechanism by which military discipline is preserved, there 

was no basis for a court-martial to exercisejurisdiction over 

the charged offenses, notwithstanding the fact that his 

fenses took place on a military installation. 


In approaching tEe issue of the proper application of ser

vice connection to these claims, the Court reviewed the 

factors identified by the majority in O’Callahan to assess 

the existence of court-martial jurisdiction. In so doing, the 

Court identified twelve factors present in O’Callahan, 

commenting that “this listing of factors upon which the 

Court relied for its result in O’CaZhhan reveals, of course, 

that it chose to take an ad hoc approach to cases where trial 
.
by court-martial is challenged.” n  

Consequently the Court then turned to the factors in 
Relford’s case that, as spelled out in OICallahan, were rele
vant to the issue of court-martial jurisdiction. This’ 
approach proved that there were as many of the O’Callahan 

factors present in Relford’s case as there were ones missing.
Additionally, the Court found other significant factors in 
Relford’s case. 

The first victim was the sister of a serviceman who was /.I 

then properly at the base. The second victim was the 
wife of a serviceman stationed at the base; she and her 
husband had quarters on the base and were living
there. Tangible property properly on the base, that is, 
two automobiles, were forcefully and unlawfully 
entered. 26 

Although the Court readily concluded that the con
trasted comparative elements between O’CaZlahan and 
Relford revealed that the crimes charged against Relford 
were subject to court-martial jurisdiction, the Court was 
confronted with the additional claim posed in Relford’s 
brief that the “apparent distinctions” between Relford’s 
case and O’Callahan’s case “evaporate” when viewed with
in the context of service connection.27 Given the 
compelling need to resolve this claim, the Court enunciated 
nine additional factors amplifying the concept of service 
connection: 

(a) The essential and obvious interest of the military in 
the security of persons and property on the military 
enclave; 
(b) The responsibility of the military commander for 
maintenance of order in his command and his authori
ty to maintain that order; 
(c) The impact and adverse effect that a crime commit

‘ted against a person or property on a military base, 
thus violating the base’s security, has upon morale, dis- 
cipline, reputation and integrity of the base itself, upon 
its personnel and upon the military operation and the 
military mission; 
(d) The conviction that Art I, Q 8, cl. 14, vesting in the 
Congress the ppwer ‘To make Rules for the Govern
ment and Regulation of the land and naval Forces,’ 
means, in appropriate areas beyond the purely military
offense, more than the mere power to arrest a service
man offender,and turn him over to the civil authorities. 
‘The term ‘Regulation’ itself implies, for those appro
priate cases, the power to try and to punish; 
(e) The distinct possibility that civil courts,  particular
ly nonfederal courts, will have less than complete
interest, concern, and capacity for all the cases that 
vindicate the military’s disciplinary authority within its 
own community; 
(0 The very positive implication in O’Callahan itself, 
arising from its emphasis on the absence of service 
connected elements there, that the presence of factors 

. such as geographical and military relationships have 
important contrary significance; 

22Everett,OCallahan v. Parker-Milestone or Millstone in Military Justice?, 1969 Duke L.J. 853 (hereinafter cited as Everett]. r 

23401  U.S.355 (1971). 

24 Id. at 363. 

25 Id. at 365 (emphasis added). 

l6Id. at 366. 

27 Id at 361. 
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- (g) The recognition in O’Gdlahan that, historically, a 
crime against the person of one associated with the 
post was subject even to the General Article; 
(h) The misreading and undue restriction of 
O’Callahan if it were interpreted as confining the 
court-martial to the purely military offenses that have 
no,counterpart in nonmilitary criminal law; [and] 
(i) Our inability appropriately and meaningfully to 
draw any line between a post’s strictly military areas 
and its nonmilitary areas, or between a serviceman’s-de
fendant’s on-duty and of-duty activities and hours on 
the post. l6 

These “Relford factors” unquestionably enlarged the 
concept and application of service connection. Additionally,
the Court made it clear that these factors did pot present a 
hal close to the issue of service connection. The Court rec
ognized that any subsequent analysis of court-marfial 
jurisdiction would, as in the ReZford case, be an ad hoc ap
proach. The Court set the stage for thls reality, stating 
“O’Callahan marks an area, perhaps not the limit, for the 
concern of the civil courts and where the military may not 
enter. The case today marks an area, perhaps not the limit, 
where the court-martial is appropriate and permissible. 
What lies between is for decision at another time. ”19 , 

The next time that the Supreme Court dealt with the 

concept of service connection was the case of Schlesinger v. 


In that case, the Court was asked to enjoin 

military authorities from proceeding with the court-martial 

of Captain Councilman. Captain Councilman, while sta

tioned at Fort Sill, Oklahoma, allegedly wrongfully sold, 

transferred, and possessed marijuana. While off duty and 

wearing civilian clothing Councilman sold marijuana to 
Specialist Four Glenn D. Skaggs, an enlisted soldier work
ing as a confidential undercover agent. At the time of the 
alleged sale; Specialist Skaggs was also not in uniform. The 
alleged sale of marijuana was conducted off post. Based up
on Skaggs’ investigation, Councilman was apprehended by
civilian authorities, who searched his off-post apartment 
and found additional quantities of marijuana. Councilman 
thereafter was remanded to military authorities. After his 
case was referred to a general court-martial, Councilman 
unsuccessfully challenged the jurisdiction of the court-mar
tial. Subsequently, he appealed this ruling to the district 
court which permanently enjoined the Army from proceed
ing with the court-martial. The Tenth Circuit Court of 
Appeals aflirmed this ruling, holding that only one of the 
O’Callahan and Relford factors pointed to service COM~C
tion, “the factor relat[ing] to the rank of the persons 
involved in the incident or the fact that both were service
men.” 31 Thereafter, the Solicitor General filed a petition 
for writ of certiorari addressing the issue of service 
connection. 

The Supreme Court decided not to rule directly on the is
sue of whether the military had jurisdiction because the 

”Id. at 367-69 (emphasis added) (citations and discussion omitted). 

29 Id. at 369 (emphasis added). 

M420U.S.738 (1975). 

31 Councilman v. Laird, 481 F.2d 613, 614 (10th Cir. 1973). 

32420U.S. at 760 (emphasis added). 

33444U.S.348 (1980). 


C~urtfelt that Councilman had not exhausted those reme
dies already available within the mititary justice system. In 
addressing the equities of compelling Captain Councilman 
to pursue his claim of lack of jurisdiction through the mili
tary justice system, the Supreme Court rendered the 
following compelling observation: 

We see no injustice in requiring respondent to submit 
to a system established by Congress and carefully
designed to protect not only military interests but his 
legitimate interests as well. Of course, if the offenses 
with which he is charged are not “service connected,” 
the military courts will have had no power to impose 
any punishment whatever. But that issue turns in ma
jor part on gauging the impact of an offense on military 
discipline and effectiveness, on determining whether 
the offenseis distinct from and greater than that of ci
vilian society, and on whether the distinct militaty 
interest can be vindicated adequately in civilian courts. 
These are matters of judgment that often will turn on 
the precise set of facts in. which the offense has oc
curred. More importantly, they are matters as to which 
the expertise of military courts is singularly relevant, 
and their judgments indispensable to inform any even
tual review in Art. I11 courts.3z 
This language was tremendously significant because, at 

the most, it suggested that an offense committed by a sol
dier, despite the situs of its commission, may bear such 
“military significance” that the militasy interest in adjudi
cating the offense would be rightfully superior to any
civilian interests thereto. At the least, the language offered 
substantial support to the nine factors set forth in Relford 
further expanding the concept of service connection. 

It is important to note that in neither Relford nor Coun
cilman did the Supreme Court discuss the implications of 
its decisions within the context of each respective petition
er’s constitutional rights to a grand jury investigation and 
jury trial, as it did in O’Cafluhan. Seemingly, the 
centerpoint of the O’Callahan decision was the balance be
tween the military interests and these constitutional rights.
The Court did discuss this issue in other cases outside of 
the context of service connection, thus providing further 
contrasts with in approach in O’Callahan 

In Brown v. Glines,33the Supreme Court was presented 
with a challenge to an Air Force regulation that required
members of that service to obtain approval from their com
manders before circulating petitions on Air Force bases. 
The petitioner, Captain Glines,was in the Air Force Re
serve. While on active duty during a routine training tlight
through Anderson Air Base, Guam,he gave petitions ad
dressed to several members of Congress and to the 
Secretary of Defense complaining about the Air Force’s 
grooming standards to an Air Force sergeant without ob
taining approval from the base commander. Subsequently,
Glines’ commander removed him from active duty, deter
mined that he had failed to meet professional standards 
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expected ofban officer, and reassigned him’to the standby 
reserves. Glines then brought suit in a United States Dis
trict Court claiming that the Air Force regulations
requiring prior approval for the circulation of petitions vio
lated, among other things, the first amendment of the 
Constitution. After both the district court and the Ninth 
Circuit Court of Appeals ruled that the regulation was 
facially invalid, the issue was presented to the Supreme 
court. 

In reviewing previous decisions that addressed the pre
cise issues raised in Brown v. Glines, the Court rearmed 
the position it took earlier in Parker v. Levy:34 

w h i l e  members of the military services are entitled to 
the protections of the First Amendment, “the different 
character of the military community and of the military
mission requires a different application of those protec
tions”. . . . The rights of military men must yield 
somewhat “to meet certain overriding demands of dis
cipline and duty”. . . . Speech likely to interfere with 
these vital prerequisites for military effectiveness can be 
excluded from a military base. 35 

In so stating, the Court also reafiirmed an observation first 
made in Schlesinger v. Councilman: 

To prepare for and perform its vital role, the military 
must insist upon a respect for duty and a discipline
without counterpart in civilian life. The laws and 
traditions governing that discipline have a long history; 
but they are founded on unique military exigencies as 
powerful now as in the past. 
This observation stood in such stark contrast to the 

thrust of 0’CalZahan that a substantial question existed fol
lowing Councilman whether military courts were still 
bound to submit to the restrictions of service connection as 
defined in O’Callahan. This question remained unanswered, 
however, as Councilman was the last case that the Supreme 
Court addressed the issue of service connection. Even so, it 
is arguable that the Supreme Court did answer the question 
by leaving it in the hands of the military courts when it ob
served in Councilman that: 

In enacting the Code, Congress attempted to balance 
. . . military necessities against the equally significant 
interest of ensuring fairness to servicemen charged
with military offenses, and to formulate a mechanism 
by which these often competing interests can be adjust
ed. As a result, Congress created an integrated system
of military courts and review procedures, a critical ele
ment of which is the Court of Military Appeals 
consisting of civilian judges “completely removed from 
all military influence or persuasion,” who would gain 1 

over time thorough familiarity with military
problems. . . . [Ilmplicit in the congressional scheme 

”417 U.S. 733 (1974) 
”444 U.S.at 354 (emphasis added) (citations omitted). 
36420U.S. at 757 (unphasis added). 
a71d.at 757. 
3*40 C.M.R.761 (A.B.R. 1969), petition denied, 40C.M.R. 327 (1969). 
39 I d .  at 766 (emphasis added). 

C.M.R.767 (A.B.R. 1969). 
41 Id. at 770. 

embodied in the Code is the view that the military 

court system generally is adequate to responsibly per

form its assigned task. We think this congressional 

judgment must be respected and that it must be as

sumed that the militaly court system will vindicate /


servicemen’s constitutional rights. 37 


Accordingly, it is important to examine how the military 
system adjusted to and applied to concept of service con
nection as outlined in O’Callahan v. Parker. 

Application of “Service Connection” by Military Courts 

Early Developments 

Predictably, military courts were met with an immediate 
series of issues in applying the O’CaZZahan opinion, includ
ing whether O’Callahan had extraterritorial application,
whether it applied differently to officers, whether it applied 
to off-post offenses committed by soldiers in uniform, and 
whether it applied to petty offenses. Interestingly, despite
the criticisms of the military justice system made by the 
majority in O’CaZZahan, the early opinions by the respective
boards of review reflected a careful application of, as op
posed to a rigorous submission to, service connection. ‘ 

In United States v. Taylor,’* the Army Board of Review 
held, with respect to a charge involving the off-postforgery 
of a stolen check, that: 

Our evaluation of the entire record in this case leads us 
to conclude, unhesitatingly, that the offense of forgery 
alleged against [the accused] was service connected. 
We note the following factors: a fellow soldier . . . 
was the owner of the check; accused found the check F 

in the barracks (a soldier’s home and “castle”) at Fort 
Carson (a military post), Colorado; . . . although
cashed at a downtown Colorado Springs bank, the 
forged instrument operated to the prejudice ,of a mem
ber of the armed force. 39 

Similarly, in United States v. Konieczko, the Army Board 
of Review determined that service connection was suffi
ciently present even though the accused was charged with 
possessing marijuana off post and during normal off-duty 
hours. Writing for the Army board Judge Stevens stated: 

In my view, the services have a legitimate and direct 
interest in convicting and punishing soldiers found on 
or off post, in wrongful possession of marijuana before 
they use or transfer it. I would find as a fact that the 
offense with which [the accused] was charged, of 
which he was convicted, and for which he was sen
tenced has substantial military significance, and I 
therefore conclude that the court-martial which tried 
him and jurisdiction to do so. . . . 4 l  The Court of 
Military Appeals was less circumspect in applying 
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O’CaZZahan. In United States v. Borys, 42 the court was 
confronted with the issue of whether the offenses of 
robbery, rape, and sodomy committed by an Army of
ficer while in an off-duty status, in Augusta, Georgia, 
and Aiken, South Carolina, against civilian victims, 
were service connected. The Court of Military Appeals
concluded they were not, and accordingly held that 
there was no court-martial jurisdiction. After a careful 
review of O’CaZZahan, the court found no distinction 
between the facts in O’CaZZahan and those in Borys. In 
viewing the issue of the status of the accused, the court 
stated the “accused’s military status was onZy a hap
penstance of chosen livelihood, having nothing to do 
with his vicious and depraved conduct, and none of his 
acts were ‘service connected’ under any test or stan
dard set out by the Supreme Court.”43 

On the same day that Borys was decided, the Court of Mili
tary Appeals determined in United States v. Prather,44 that 
the off-post offenses of wrongful appropriation of an auto
mobile, robbery, and resisting arrest committed by a soldier, 
in the townships of Marietta and Mableton, Georgia were ’ 
not service connected. The court did not inquire into the 
duty status of the accused or the accused’s reasons for being 
at either of these locations. Instead, the court perfunctorily 
held: 

w h e r e  the crimes involve civilians unconnected with 
the military, if the offenses are not committed on a mil
itary post, do not occur at “an armed camp under 
military control, as are some of our far-flung out
posts,” do not breach military security, flout military 
authority, or affect military property, and if civil 
courts are open, the offenses are not “service connect
ed”. . . . Tested by this standard the crimes 
committed by Prather are not service connected within 
the meaning of O’Callahan. 45 

One week after Prather, the Court of.Military Appeals was 
not apparently so constrained by “this standard.” In United 
States v. Beeker, the court determined that the off-post of
fenses of use and possession of marijuana were of such 
“singular military significance” that they were “outside the, 
limitation of military jurisdiction set out in the O’Cdahan 
case. ”47 

42 I S  C.M.A. 547.40 C.M.R. 259 (1969). 
43 Id. at 549, 40 C.M.R. at 261 (emphasis added). 
44 18 C.M.A. 560,40 C.M.R. 272 (1969). 

, 

“Id. at 561, 40 C.M.R. at 273 (emphasis added). 
46 18 C.M.A. 563, 40 C.M.R. 275 (1969). 
471d.at 565,40 C.M.R. at 277. 

These early positions established a trend later used by the 
court as a pattern for applying the concept of service con
nection into the mid-1970s. For example, the court 
determined that there was no service connection in off-post 
offensesagainst civilians involving sodomy,48 indecent acts 
with children, 49 carnal knowledge, “bad checks,” 5 1  

housebreaking,52 and murder. 53 Similarly, the court’s early 
views that illicit off-post drug activities by soldier’s were in
herently service connected were carried forward in 
subsequent cases.% In turn, the respective military courts 
of review eventually departed from their original positions 
and conformed to these patterns. There were exceptions,
however. 

For example, the Court of Military Appeals found ser
vice connection lacking in a case involving an off-post 
larceny of two automobiles (one belonging to a retired 
Army officer)by a soldier in uniform who was absent with
out leave (AWOL).55 One day later, however, the court 
held that service connection was present in a case involving 
the wrongful appropriation of an automobile where the ac
cused, dressed in fatigues, appeared at a used-car lot, 
identified his unit, and obtained a car for a test drive and 
never returned it. 56 

The Court of Military Appeals demonstrated a similar 
capability to shade its general view of service connection as 
to drug activity and its “military significance.” In United 
States v. Morley, 9 the accused was charged with off-post
sales of lysergic wid diethylamide &SD) and marijuana to 
an undercover federal narcotics agent. The offenses took 
place in Manhattan, Kansas, a community adjacent to Fort 
Riley, Kansas. The Court of Military Appeals, after a brief 
and superficial review of the facts of the case, perfunctorily 
held that because the accused was not charged with posses
sion of marijuana or LSD or with their delivery to another 
soldier, the offenses were not service connected. 

The Court of Military Appeals and the military courtsof 
review thus established general patterns for applying the 
concept of service connection. However, by making excep
tions to those patterns, which were often characterized by a 
superficial review of the facts and tortured reasoning, the 
courts portended future problems for both the military and 
its system of justice. 

, L I 

48 United States v. Shockley, 18 C.M.A. 610,40 C.M.R. 322 (1969). The victim was the accused‘s stepson. The charged oEenses took place both on and off 
post. This case has since been reversed by United States v. Solorio, 21 M.J. 251 (C.M.A. 1986). 
“United States v. McGonigal, 41 C.M.R. 94 (C.M.A. 1969). This case has also been reversed by United States v. Solorio. - United States v. Henderson, 18 C.M.A. 601, 40 C.M.R. 313 (1969). 
5’United States v. Wolfson, 21 C.M.A.549, 45 C.M.R. 323 (1972). 
52UnitedStates v. Camacho, 19 C.M.A 11 ,  41 C.M.R. 1 1  (1969). 
5’United States v. Armstrong, 19 C.M.A.5, 41 C.M.R.5 (1969). 
uUnited States v. Sexton, 48 C.M.R. 662 (C.M.A. 1974); United States v. Lee, 47 C.M.R. 5S4 (C.M.A. 1973). 

55UnitedStates v. Armes, 19 C.M.A. 15,41 C.M.R. I S  (1969). 

s6United States v. Peak,19 C.M.A. 19,41 C.M.R. 19 (1969). 

5720C.M.A. 179, 43 C.M.R. 19 (1970). 
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Application of Service Connection by CMA (1975-1 979) 

For the Court of MiIitary Appeals, the years 1975 
through 1979 were marked by the tenure of Chi Al
bert E.Fletcher, who authored most,of the lead oas 
concerning ‘the application of service connection. At the 
time of his appointment, the Supreme Court had decided 
Schlesinger v. Councilman, and, of course, Reword v. Com
mandant was well known to ’the court. In facti in ‘United 
States v. Moore, 58 I one of the first cases in which Chief 
Judge Fletcher was confronted with the issue of service 
connectich, he concluded that the twelve factors of service 
connection found in O’Cullahan, balanced with the ad+ 
tional nine factors of Relford, within the context of 
Councilman, required a need for “a detailed, thorough unal
ysis of the jurisdictional criteria enunciated [in Relford] to 
resolve the service connection issue in all cases tried by 
court martial.”59 Chief Judge Fletcher also made the fol
lowing observation. “A more simplistic w.formula,while 
desirable,I was not deemed constitutionally appropriate by ’ 
the Supreme Court. It no longer is thin our province to 
formulate such a 

Consequently, in deciding in whether there was 

court-martial jurisdiction over a soldier who had bnspired 

off-post to avoid military service and collect $20,000 from 

the Serviceman’s Group Life Insurance Program by feign

ing his drowning, Chief Judge Fletcher determined that ‘ 

“the military society’s interests far outweighed those of the 

civilian and that the offenses were triable by 

court-martial. In arriving at this holding, Chief Judge 

Fletcher concluded that the most compelling factor for de

termining service connection was “that the accused’s 

military status, and that status alone, enabled [the accused] 

to devise and implement his scheme.”62 


“While this opinion seemed to follow the trail blazed by

the Supreme Court in Reljord and Councilman. Chief 

Judge Fletcher’s promise of a “detailed a 

ysis” of service connection neve 

Paradoxically, even Chief Judge Fletcher‘s Observation that 

the court was “constitutionally prohibited” from formulat

ing a simple test for service connection was, regretfuliy, 

overshadowed by later opinions of the court. 


Shortly after Moore was decided, the court, in United‘ 

States v. Hedlund, was‘ faced with determining whether 

there was service connection where the accused had con

spired with his wife and two fellow Marines, on base, to 

commit a robbery at a town near the base. In the process of 

executing this plan, the accused and his co-conspirators en

countered a hitchhiker (an AWOL Marine whose status 


’*1 M.J. 448 (C.M.A. 1976). 

”Id at 450 (emphasis’added). 
Id. (emphasisadded). ‘ 

61 I d .  at 451. 
62 Id.  

was unknown to the accused) and kidnapped, beat and 
robbed him. The court held that there was no court-martial 
jurisdiction over the robbery and kidnapping offenses. Writ
ing for the court, Judge Perry specificallyapplied the twelve 
O’Callahan factors to the factual setting of Hedlund and 
held that only one factor possibly favored court-martial ju
risdiction-the status of the victim--and that factor was 
not sufficient because the accused was unaware of the vic
tim’s status. In amplifying this view, Judge Perry observed 
“we believe that the degree of interest by the military in this 
AWOL Marine is de minimis and, alone, will not result in 

,


‘serviceconnection’ as that term has come to be k n ~ w n . ” ~  
One week after Hedlund was decided, the court deter

mined in United States v. McCarthy 65 that there was service 
connection where the accused transferred three pounds of 
marijuana to another soldier off-post but near one of the 
main gates to Fort Campbell, Kentucky. In referring both 
to Relford and Councilman, Chief Judge Fletcher deter
mined that “[tlhe military interest in this offense [was]
pervasive.’’ He issued a strong warning concerning the 
factual setting of the case, however: 

[wle wish to stress that this factual situation is materi
ally different under Relford than those in which off
duty servicemen commit a drug offense while blended 
into the general populace. While it may very well be 
that a given civilian community takes a “hands-off’ 
approach to marihuana, that circumstance, in and of 
itself, is an insufficient basis upon which to predicate
military jurisdiction. . . .%Tothe extent that United 
States v. Beeker . . . suggests a different approach in 
resolving drug offense jurisdictional questions, it no 
longer should be considered viable precedent. of this 
court. 67 

This‘latter rationale was applied in, United States v. Wil
liams. In Williams, the accused, an Air Force staff 
sergeant, was convicted 6f possessing marijuana. An in
formant told %bothcivilian police and Air Force 
investigativeagents that the accused possessed marijuana in 
his off-post apartment. This information led to the ob
taining of a civilian search warrant and the subsequent 
search of the accused’s apartment. Chief Judge Fletcher, 
writing the opinion for the court, held that the application 
of the Reword criteria compelled the conclusion.that “[tlhe 
off-post, off-duty use of hashish by a serviceman standing 
alone is simply not enough.”69The opinion did not discuss 
the accused’s duty position, the requirements of his mission, 
or whether he was off or on duty at the time of the discov
ery of the marijuana, nor did it examine the’reasons why 

i i 

I , 

” .  

,

7 

*-I 

6 3 2M.J. 11 (C.M.A. 1976). See Cooper, OCallahan Revisited: Severing the Service Connection. 76 Mil. L. Rev. 165, 17&71 (1 

&Id. at 15. 

65 -
66 Id. at 29. r _ L  

67 Id. (emphasis added). I 

682M.J. 81 (C.M.A. 1976). 
691d.at 82. 

2 M.J. 26 (C.M.A. 1976). 
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the Air Force was contacted concerning the accused’s al
leged possession of marijuana. Additionally, it is of further 
inkrest to note that, contrary to Judge Fletcher’s holding, 
the accused was not charged with use of marijuana. In a 

-, footnote to his opinion, addressing the dissenting opinion of 
Judge Cook, Chief Judge Fletcher rendered the following
perplexing observation: 

Judge Cook‘s conclusion [regarding the sufficiency of 
service connection] as to the instant case ignores the 
evidence of record. Staff Sergeant Williams had served 
over 8 years of unblemished service characterized by 
the staff judge advocate as “exceptional.” The record is 
replete with clemency recommendations and perfom
ance reports stressing his efficiency, industry, and 
ability. Numerous superiors, both officers and NCO’s 
testified that despite the charge . . . each would will
ingly have the appellant lpck in the unit in his same 
duty station. In light of (his evidence it is puzzling to 
determine the factual basis for the dissent’s conclusion 
of the presence of “service connection. ”’O 

This holding was taken to its logical extreme in United 
Stutes‘v. Conn,71 where the court held that there was no 
service connection where the accused, a second lieutenant 
assigned to the Army Military Police Corps and serving as 
a company executive officer, was charged with the off-post 
use of marijuana. The accused used the marijuana in the 
presence of other military police officers from his own unit. 
In referring to these facts, Judge Fletcher observed that the 
accused‘s status or the status of the military police who ob
served him “[was] not sufficient alone to establish service 
connection over this particular offense charged under Arti
cle 134, UCMJ.’p72 

An even more provoking application of service conriec
tion was established in United Stutes v. Klink..73 In Klink, 
the accused was charged with possession, transfer, and sale 
of marijuana to another soldier. These offenses were com
mitted at  the “Belvoir Bar and Grill,” a location 
approximately ten yards from Fort Belvoir, Virginia. The 
Court noted that this establishment was virtually surround
ed by Fort Belvoir. Despite its earlier holding in United 
States v. McCurthy, the court determined that service con
nection was lacking. In a per curiam opinion, the court 
provided the following rationale to justify its holding 

If a citizen of State “A” committed an offense cogniza
ble by that state only yards across its borders in 
neighboring State “B,” State “A” lacks jurisdiction 
over the subject-matter of that offensejust as surely as 
if it had been committed hundreds of miles from its 
borders. The boundary of a military installation is just 

”’Id. at 82 n.2 (emphasis added). 

7’6 M.J. 351 (C.M.A. 1979). 
7 2 ~ d .at 353. 

735 M.J.404 (C.M.A.1978). 

“Id. at 405 (emphasis added). 

75 Id. 
“ 8  M.J. 63 (C.M.A. 1979). 
774M.J.260 (C.M.A. 1978). 

“2  M.J. 109 (C.M.A. 1977). 
” I d .  at 111. 
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as significant a border, and, absent suficient service 
connection, that border is determinative.74 

According to the court, the basis for this rationale was con
tained in the “12 factors and the 9 additional factors of 
Relford.”75 

Other types of offenses were not immune from this adap
tation of service connection. In United States v. Sievers, ’6 
the accused, an active Army captain, met with two enlisted 
soldiers (one of whom was under the accused‘s direct com
mand) at his off-post apartment and conspired to destroy
his (the accused’s) automobile. The automobile was located 
at Godman Army Airfield, Fort Knox, Kentucky. The ac
cused provided his co-conspirators with a duplicate key to 
the car, enabling them to remove the car from the airfield 
parking lot. The two soldiers then took the car to a cliff a 
short distance from Fort Knox and maneuvered it over the 
cliff. Subsequently, the accused reported the car stolen and 
filed an insurance claim with his insurer. Two insurance 
checks were received by the accused at his on-post address. 
The accused was charged and convicted of larceny by false 
pretenses. He appealed his conviction, arguing that there 
was no court-martial jurisdiction over the offense. The 
Court of Military Appeals disagreed. Even so, the court de
termined that there was court-martial jurisdiction only 
because the object of the conspiracy to defraud-the insur
ance proceeds-were received by the accused at his on-post 
address and deposited in his on-post bank account. In Unit
ed States v. Hopkins,” where the accused obtained an 
identification card from the Army, falsified it, and used the 
identification card at a civilian bank near his military base 
to make three separate withdrawals amounting to 
$10,479.16 from the bank account of a civilian, the court 
determined that there was a lack of service connection over 
the larceny charges. This holding was based upon the 
court’s previous holding United States v. Sims, where it 
rejected considerable precedent that service connection was 
present whenever an accused used his military status as a 
means of committing an off-post offense. 

In Sims, the accused purchased stolen money orders 
from another soldier. The sale of the stolen money orders 
was completed on post. Writing for the court, Judge Perry
found that there was no court-martial jurisdiction over the 
charges of Forgery which arose from the cashing of the sto
len money orders. Mislabelling the twelve service 
connection factors of O’CaIlahan-‘‘Relford factors”-and 
applying them to the facts, Judge Perry found a lack of ser
vice connection. While he recognized the O’CuZlahan 
opinion was “lacking in truly meaningful guidelines,” 7 g  

Judge Perry nevertheless rejected a series of earlier Court of 
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Military Appeals precedentsa0 that had found service con
nection where the accused’s abuse of military status was the 
“moving force” in the commission of an off-post offenses. 
Judge Perry observed that the viability of these earlier cases 
had been “negated by the United States Supreme Court in 
. . . Relford v. Commandant.’TB1Apparently anticipating 
this view, the government had urged the court to reevaluate 
its position, arguing that the Supreme Court had materially

o’Callahan and by its subsequent Opinions
in Schlesinger v. Councilman, Parker v. Levy, and Gosa v. 
MaYden‘83 Judge Perry responded to this argument in a 
footnote, observing that: 

While we do not differ materially with Government 
counsel in their reading of these cases, we cannot agree. 
that they, sub silentio, amount to an overruling of 
O’CaZlahan and Relford. We believe that if, and when, 
the Supreme Court intends to overrule OTCalhhanand 
Relford and to expand the jurisdiction of a military tri
bunal, it can and will do so in terms as explicit as those 
it used to restrict that jurisdiction. 
At the close of a decade of O’Callahan’s applicability to 

the military justice system, and addressing the role of the 
Court of Military Appeals in ensuring the constitutional 
rights of soldiers, Chief Judge Fletcher commented in Unit
ed States v. EzeZZ that, “It is essential for this Court to keep 
pace with the constitutional evolution of the military justice 
system fashioned by the Supreme Court and the emerging
reolties of life in the modern military community.”8s It 
seems questionable whether the Court of Military Appeals
fulfilled this view regarding the application of the 
O’Callahan case. During the decade following O’CaZlahan, 
rarely did the Court of Military Appeals pay homage to the 
presumed constitutional rights of a military accused to a 
grand jury indictment and a trial by jury. The court regu
larly failed to balance these presumed rights realistically
with those similar rights already avadable to soldiers and 
invested in the military justice system by Congress. The 
court compounded this failing by not considering the prac
tical realities of military life itself; especially following the 
Relford and Councilman opinions. 

Indeed, in United States v. Jones, a6 Senior Judge Dunbar, 
writing for the Navy Court of Military Review, assessed 
Chief Judge Fletcher’s view of the Court of Military Ap
peals set out in Ezell: 

[B]y claiming that the Supreme Court is fashioning 
‘military justice evolution’ the Court of Military Ap
peals is, in effect, attributing responsibility for the 

legality of its own acts upon the Supreme Court. Yet, 
the claim of the Court of Military Appeals, that the 
Supreme Court is fashioning the constitutional evolu
tion of military justice appears completely at odds with the language of the United States Supreme Court in 
cases such as Bums v. Wilson. 

’“ 
Indeed, it is clear that by the end of Chief Judge 

tenure as chief judge, the Court Military Appeals had ap

plied the concept of service connection to a restfictive level 

beyond that which was oriainallyintended by the majority 

in O’Calzahan. ,One learned commentator has suggested 

that the court’s application of service connection was but 

one aspectpf a larger effort by Chief Judge Fletcher to con

form the military justice system as nearly as possible to 

civilian criminal practice. Notwithstanding this possible 

motive, the Court of Military Appeals’ application of the 

concept of service connection created grave problems for 

military prosecutors and the commanders they advised. The 

effects of the entire decade of O’Callahan’s application to 

court-martial jurisdiction unquestionably created enormous 

pressures on the administration of military justice. The 

frustrations created by this pressure were placed into per

spective by Senior Judge Dunbar in Jones when be echoed 

the sentiments of a considerable segment of the military

community: 


Reduced to its simplest terms, the central issue in this 

controversy is the continuing and somewhat successful 

effort of the High Court to transform and “civilianize” 

the unique nature of military justice, its words and 

terms, practices, procedures and substantive law. . . . 

“[C]ivilianization” constitutes a kind of unwarranted 
and unauthorized reorientation, a new snd unverified 

way of looking at military matters, one which might 

very possibly do subtle and irreparable harm to the 

milftaristic spirit and ideals of our Armed Forces 

whose traditional heroism, reliability and proven effec

tiveness should not be capriciously tampered with. 89 


It was under this state of affairs that the concept of ser

vice entered the 1980s. decade was to be 

characterized by the appointment of a new Chief Judge of 

the Court of Military Appeals, who had written about 

O’CalZahan in 1969. “There are many devices available for 

limiting materially the effect of O’Callahan. However, in 

preference to a gradual erosion of its strength, the Supreme 


BoUnitedStates v. Wolfson, 45 C.M.R. 323 (C.M.A. 1972); United States v. Peterson, 41 C.M.R. 319 (C.M.A. 1970); United States v. Frazier, 41 C.M.R. 40 
(C.M.A. 1969); United States v. Morisseau, 41 C.M.R. 17 (C.M.A. 1969). 

2 M.J.at 111. 
”417 U.S. 733 (1974). 
83413U.S. 665 (1973). 
84Sims,2 M.J. at 112 n.8. 
”6 M.J.307, 326 (C.M.A. 1979) (Fletcher, C.J. concurring) (emphasis added). 
867M.J. 806 (N.C.M.R. 1979). 
”Id. at 811. The opinion in Burns v. Wilson, 346 U.S. 137 (1953). is worth reading. It is considered to be the “keystone” of the concept of “military r 
necessity.” 
8acoOke,The United Stares Couri of Military Appeals, 1975-1977: Judicializing the Military Justice System. 76 Military Law Review 43, Spring 1977. This 
article presents a masterful exigais of the Court of Military Appeal’s efforts at judicial “engineering” &ring a three year period of Judge Fletcher’stenure as 
Chief Judge of the Court. 
897M.J.at 810. 
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Court should take the earliest opportunity to o v e d e  the .case.”90 

Everett Supm note 22. at 896. 
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Government Brief 

Expectation of Privacy in a Barracks Room: A Plain View 
Since the end of the Viet Nam War, the lifestyle of the 

average soldier has dramatically improved. From the incep
tion of the All Volunteer Army through the current force 
structure, a myriad of perquisites have been created to 
make garrison duty less tedious and, therefore, more 
attractive. 

Life in the barracks has undergone a significant meta
morphosis. On most installations, where enlisted soldiers 
and junior noncommissioned officers live in non-training, 
permanent party environments, the open squad bay is a 
thing of the past. Most soldiers currently reside in barracks 
which are divided into rooms designed to accommodate 
two to four soldiers. As a result, the wholesale lack of pri
vacy which generations of Americans came to expect as a 
normal concomitant of military service is not routinely en
countered after basic and advanced training. 

Although conditions have improved considerably for the 
private soldier, they cannot be compared or equated with 
those routinely enjoyed by the average civilian. Because 
soldiers are commonly subject to a plethora of daily intru
sions that are directly related to military service, the 
various military tribunals have never been willing, even in 
this more enlightened era, to accord to the barracks room 
the “sanctity” of a civilian’s private home. 3 Nonetheless, 
there is little doubt that soldiers do entertain some objec
tively reasonable expectation of privacy, for fourth 
amendment ~urposes ,~in their rooms and the government 
property supplied to them to secure their personality. 

Recently, the Court of Military Appeals reviewed an in
trusion into a Marine barracks room6 and further defined 
the parameters of the actual expectation of privacy that 
members of all the armed servicesmight enjoy in a barracks 
environment. In December 1983, a corporal informed Ser
geant Keane that he suspected illegal drugs were being 
distributed from a room within the barracks which was oc
cupied by Lance Corporal Lansing. Apparently the 
building was designed very much like a standard motel; the 
rooms all faced in the same direction and each has a large 
glass window next to a door that led outside to a common 

walkway/balcony. The room in which the drug transac
tions were suspected of occurring was located only two 
doors down from the room assigned to Sergeant Keane. 

Subsequently,Sergeant Keane, dressed in civilian clothes, 
walked outside onto the common passage and casually ob
served the room in question for a few hours. During this 
time, twenty to thirty persons knocked on the door of Lan
sing’s room. They received no response as Lansing was on 
duty and his roommate was on leave. Finally, two individu
als knocked on Lansing’s door and then proceeded to the 
quarters occupied by the accused, Lance Corporal Wis
niewski. After some discussion, Wisniewski left the area, 
contacted Lansing, and obtained the key to his room. Upon
his return to the barracks, he and two other individuals en
tered Lansing’s room and closed the door. 

When Sergeant Keane observed the three Marines enter 
the room, he walked down the common passage to the win
dow of Lansing’s quarters. He noted that the door to the 
room had automatically locked when it closed behind Wis
niewski, that the venetian blind over the window was 
secured, but that there was a minute opening, measuring
%-inch by %-inch, in the blind. Sergeant Keane placed his 
face against the window, peered into the opening, and saw 
the accused transfer a white substance to the other two 
men, who consumed some of the substance. Shortly thereaf
ter, Sergeant Keane entered the room, confronted 
Wisniewski, and apprehended him. 

The Navy-Marine Court of Military Review considered 
the government’s arguments that Wisniewski did not have 
adequate interest (standing) in the room or locker assigned 
to Lansing, Sergeant Keane was not acting in an official 
capacity when he observed the defendant’s criminal con
duct,9 and Sergeant Keane was not conducting a “search” 
when he peered through the tiny hole in the venetian blind. 
After a thorough review of Supreme Court and military 
precedent, the court overturned the decision of the military 
judge, holding that Wisniewski had an adequate interest in 
Lansing’s room and wall locker, that Sergeant Keane was 
acting in an official capacity, and that his conduct amount
ed to an unlawful search for evidence. 

~h 

P 

y 

...I 

Committee for G.I. Rights v. Calloway, 518 F,2d 466 @E. Cir. 1975) (“From his first day in boot camp, the soldier has come to realize that unlike his 
civilian counterpart he is subject to extensive regulation by his military superiors. The soldier cannot reasonably expect the army barracks to be a sanctuary 
like his civilian home.”); United States v. McCorrnick, 13 M.J. 900, 904 (N.M.C.M.R. 1982). 
2Mil. R. Evid. 313; Dep’t of Army, Reg. No. 21&10, Installations-Administration, para. 2-23b (12 Sept. 1977) (101, 6 May 1985). 
’United States v. Lewis, 1 1  M.J. 188 (C.M.A. 1981); United States v. Hessler, 4 M.J. 303 (C.M.A. 1978); United States v. Brouillette, 3 M.J. 767 
(A.F.C.M.R.1977). 
4For purposes of the fourth amendment, the courtshave recognized an abbreviated, but objectively reasonable, expectation of privacy from “searches” con
ducted by government personnel in barracks rooms. See United States v. Mitchell, 3 M.J. 641, 643 (A.C.M.R. 1977). This expectation of privacy, however, 
does not protect a soldier from reasonable apprehensions in a barracks room without a prior formal “authorization.” See United States v. McConnick, 13 
M.J. 900 (N.M.C.M.R.1982); R.C.M. 302 (e)(2). 
’Mil. R. Evid. 314(d), 316(d)(3). 
6United States v. Wisniewski, 21 M.J. 370 (C.M.A. 1986). 
’United States v. Wisniewski, 19 M.J. 811 (N.M.C.M.R. 1984). 
8Rakasv. Illinois, 439 US.  128 (1978); United States v. Lawless, 18 M.J. 255 (C.M.A. 1984); Mil. R. Evid. 311 (a)(2). To have a sufficient interest to 
challenge a search, a person must have a reasonable expectation of privacy in the person, place, or property searched. 
9United States v. Portt, 17 M.J. 911 (A.F.C.M.R. 1984); United States v. Aponte, 1 1  M.J. 917 (A.C.M.R. 1981); United States v. Pansoy, 1 1  M.J. 811 
(A.F.C.M.R. 1981). The fourth amendment protects individuals from unreasonable searches conducted by government officials. When an intrusion occurs as 
the result of the actions of a private party or a person acting in a private capacity, the fourth amendment does not control and the Exclusionary Rule cannot 
be invoked, See Mil. R. Evid. 31 l(c). 
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Because the viewing was not properly “authorized” Io 
and did not fall within one of the recognized “excep
tions,”ll the court ruled that it was unlawful. The 
subsequent entry into the room and seizure of physical evi- * 

dence was determined to be derivative of the illegal
search. l2 Consistent with this ruling, the court set aside the 
verdict and sentence. Thereafter, the Judge Advocate Gen
eral of the Navy certified two specific issues to the Court of 
Military Appeals: 

I > -

WHETHER THE US. NAVY-MARINE CORPS 
COURT OF MILITARY REVIEW ERRED WHEN 
IT FOUND THAT THE ACCUSED’S EXPECTA-
TION OF PRIVACY IN THE BARRACKS ROOM 
AND WALL LOCKER ASSIGNED TO ANOTHER 
WAS REASONABLE WHEN THE ACCUSED~ 
AND TWO OTHERS, NONE OF WHOM WERE 
ASSIGNED THE BARRACKS ROOM,ENTEWD 
THAT UNOCCUPIED BARRACKS ROOM SOLE-
LY FOR THE PURPOSE OF DISTRIBUTING 
LSD. 

I1 
WHETHER THE US. NAVY-MARINE CORPS 

COURT OF MILITARY REVIEW ERRED WHEN 
IT FOUND A SERGEANT’S SEARCH TO BE UN-
LAWFUL WHEN, WITH PROBABLE CAUSE TO 
BELIEVE THAT DRUGS WERE BEING DIS-
T R I B U T E D  BY T H E  A C C U S E D  I N  A 
BARRACKS ROOM, THE SERGEANT PEERED 
THROUGH THE WINDOW, SAW DRUOS BEING 
DISTRIBUTED, ENTERED THE ROOM AND 
OBTAINED DRUGS FROM THE ACCUSED. 
Judge Cox, after reviewing and evaluating the lower 

court’s reasoning, concluded that the court had erred in 
both instances and reversed its decision. 

In arriving at its conclusion, the Court of Military Ap
peals accepted, without deciding, that Sergeant Keane had 
been acting in an ”official” capacity. l 3  Further, Judge Coi, 
citing Rakas v. Illinois, l 4  recognized that an individual 
could have “standing” or adequate interest in a place other 
than his or her own home so that the fourth amendment 
would offer protection from unreasonable government in
trusion into that place. Is 

The court determined that the “ultimate issue” in this (or 
any &e involving the protections of the fourth amend
ment) was “whether there has been an official invasion of a 
legitimate expectation of privacy.” In this particular mat
ter, Judge Cox concluded that “there was no reasonable 
expectation of privacy invaded by the actions of Sergeant 
Keane as he did nothing more than look through an opening
available to any curious passerby.” l7 

The Court of Military Appeals, relying upon Texas v. 
Brown, United States v. Lewis, l9 the Military Rules of 
Evidence, *O and other precedent, 2 1  reasoned that the ac
tions of Sergeant Keane amounted to nothing more than a 
plain view observation.22 Judge Cox determined that Wis
niewski “had no reasonable expectation of privacy from 
visual intrusions in the place and objects observed because 
they could be viewed with ease from a public walkway.”Zf 

Sergeant Keane’s entry into the room followed closely 
upon his plain view observation of an illegal drug transac
tion in progress. Once lawfully in the quarters, his actions 
were not undermined simply because Wisniewski had 
placed the contraband in the wall locker and secured it out 
of,sight. 

”his decision reinforces the well-established fact that 
while soldiers do not abandon their fourth amendment 
rights =whenthey become‘subject to the Uniform Cdde of 
Military Justice, their objectively reasonable expectations of 
privacy are significantly diluted by the rigors, exigencies,
and practical realities of military duty. A soldier’s life in the 
bar;racks, whether in.a small room with one roommate, or 
in a large open bay which is shared by a platoon, can never 
and should never be equated with a civilian counterpart.
Members of the armed forces,’even in garrison, h e  subject 
to a system of discipline that i s  absolutely necessary in a 
military environment. a 

Wisniewski,ahd Lewis icitly recognize that a soldier’s 
life in the barracks operates upon a substantially lesser ex
pectation of privacy than one might expect to-eqcounterin 
a college dormitory or in a civilian apartment complex. Fi
nally, these decisions clearly acknowledge and lend active 
support to the vital role that relatively junior noncommis
sioned officers play in the maintenance of order and 
imposition of discipline. 

~ ~ ~~ 

“The military equivalent to tbe civilian search warrant is the search authorization.Although it muSt be express, it need not be in writing or based upon a 
morn affadavit. Search authorizations may be issued upon probable cause by commanders and, in the Army, by military judges and magistrates. Mil. R. 
Evid. 
“Mil. R. Evid. 314,316. t i  

19 M.J. at 819. 
1321 M.J. at 372. 
14439 U.S.128 (1978). - 8 

21 M.J.at 372-73. i ’ -
l6 Id. 
“Id r ‘ 

“460 U.S.730 (1983). , . 

315; Dep’t of Army, Reg. No.’27-10, Legal Services-MilitaryJustice, para. 9-7 (1 July 1984) (C1, I5  Mar. 1985). 

l9 11 M.J.188 (1981). 
zoMil. R Evid. 316(d)(4)(c). 
21 Washington v. chrisman,455 US.1, 5-6 (1982). 
22 When an individual is engaged in otherwise lawful activity and observes in Q reasonable manner either contraband or evidence of crime, he or she may 
seize the item in question. See Andmen v. Maryland. 427 U.S. 463 (1976); Coolidge v. New Hampshire, 403 U.S. 443 (1971); United States v. Sanchez, 10 
M.J. 273 (C.M.A. 1981); Mil.R. Evid. 316(d)(4)(C); P. Gianelli, F. Gilligan, E. lmwinkelreid & F. Lederer. Criminal Evidence 267 (1979). 
*321 M.J. at 372-73. 
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I ) 

Introduction 
The purpose of this article is to a t defense counsel in 

determining whether probable cauSe exists for “shake
down” generalized barracks searches which result in 
evidence of criminal activities that the prosecution intends 
to introduce at trial. I 

The fourth amendment to the United States Constitution 
provides that: 

The right of the people to be secure in their persons;
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, su 
ported by oath or affirmatian, and particular
describing the place to be searched, and the persons or , 
things to be seized. , 

The Court of Military Appeals has interpreted the applica
tion of the fourth amendment to the’United States military 
as follows: ) .  

The protections of the Fourth Amendment are applica
ble to members of the armed services of the United 
States, United States v. Ezell, 6 M.J. 307 (C.M.A. 
1979). It is, of course, true that the concept of “milita
ry necessity” has led to holdings that the Fourth 
Amendment was not applicable in some instances be
cause of the exigencies shown to exist. However, where 
exigent circumstances which invoke ‘the concept of ‘ 

military necessity are not shown to exist, “the Fourth 
’ Amendment applies with equal force within‘the milita
ry as it does in the civilian community.” 

General Exceptions to Fourth Amendment Requirements 
There are a number of categories of searches which .do 

not fall under fourth amendmeit protection: border search. 
es, searches upon entry to United States installations, 
searches aboard aircraft and vessels, sear‘ches of ‘govern
ment property, consent searches, searches incident to a 

lawful stop or apprehension, searches within confinement 
facilities, emergency searches to safe life or for related pur
poses, searches of open fields or woodlands, and certain 
other searches not requiring probable cause under the Con
stitution, s Additionally, relevant evidence obtained from 
properly conducted inspectidns and inventories is admissi
ble bithout regard to fourth amendment requirements. 

An inspection or inventory made for the primary purpose
of obtaining evidence for use in trial by court-martial or 
other disciplinary proceedings, however, is not included in 
this rule, and probable cause must be established.’ In Unit
ed States v. Huy, the Army Court of Military Review 
explained the distinction between a permissible inspection 
and a generalized search: 

Among the-attributes of an inspection are: that it is 
regularly performed; often announced in advance; usu
ally conducted during normal duty hours; personnel of 
the unit are treated evenhandedly; and there is no un
derlying law enforcement purpose. An inspection is 
distinguished from a generalized search of  a unit or ge- ,
agraphic area based upon probable cause in that the 
latter usually arises from some known or suspected
criminal conduct and usually has a law enforcement as 
well as a possible legitimate inspection purpose. 

Accordingly, defense counsel should be alert for the possi
bility of a subterfuge inspection or inventory with an 
underlying law enforcement purpose. 

Standing: Reasonable Expectation of Privacy of Soldiers 
in a Barracks Setting 

A person may not contest a search unless he or she has a 
reasonable expectation of privacy in the place searched. 
The Supreme Court has stated: 

The Fourth,Amendment protects people, not places.
What ,E person knowingly exposes to the public, even 
in his own home or office is not a subject of Fourth 
Amendment protection. . . . But what he seeks to 

The Court of Military Appeals recently granted a petition on the scope of a generalized search of an entire barracks based on stolen items found outside in 
an open-air stairwell. United States v. Moore, CM 445536 (A.C.M.R. 15 Mar.1985), petition granted, 20 M.J. 305 (C.M.A. 1985). 
* U SConst. amend. IV. 

United States v. Fimmano, 8 M,J. 197, 199 (C.M.A. 1980), (quoting United States v. Ezell, 6 M.J. 307 (C.M.A. 1979)) (other citations omitted). 
Fourth amendment protection does exist for searches of government property where there is a reasonable expectation of privacy. See infm text accornpany

ing notes 9-3 1. 
Mil.R. Evid. 314: 

6hIil.R. Evid. 313. / 

’Id. ‘ L 

3 M.J.654, (ILC.M.R. 1977).A good analysis of this dichotomy is found in Tell of Compulsory Urinalysis Inspections Under Mil 
R. Evid 313(b). The Army Lawyer,Mar. 1986, at 41. 
9U.S.Const. amend. IV. 
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preserve as private, even in an area accessible to the 
public, may be constitutionallyprotected. 10 

Justice Harlan, in his concurring opinion, refined this dis
tinction into a “twofold requirement, first, that a person 

n have exhibited an actual (subjective) expectation of privacy
and, second, that the expectation be one that society is pre
pared to recognize as ‘reasonable.’” l1 

The Court of Military Appeals has set forth the general 
test to establish a reasonable expectation of privacy as 
“whether or not the particular locale is one in which there 
was a reasonable expectation of freedom from governmental 
intrusion.” l2 Under Military Rule of Evidence 3 11, which 
governs whether there is a reasonable expectation of priva
cy, “it is the burden of the party seeking application of the 
exclusionary rule to show his entitlement to its 
invocation.*’l3 

Various military cases have discussed several areas in a 
barracks setting which may or may not generate a reasona
ble expectation of privacy. l 4  Military courts have 
considered the following factors: legitimate presence at the 
scene of the search or ownership of, or possessory interest 
in, the place or thing to be searched; I s  accessibility to the 
public generally or the individual’s ability to exclude others 
from the area or object; l6 and the relative value society 
grants to the particular type of object or location. l7 

Military courts have held that where the area alongside a 
barracks is available for general access, there is no reasma
ble expectation of privacy with respect to passersby, 
whether casual or official. IEFurther, the Court of Military
Appeals has held that there is no reasonable expectation of 

+ privacy invaded when a passerby peers through an opening 

“Katz v. United States, 389 U.S. 347, 351 (1967). 
Id at 361 (Harlan, J., concurring). 

in the blinds of a barracks window, because any curious 
person might have looked through the opening. l9 Within 
the barracks, there is no reasonable expectation of privacy
in common hallways or common areas.2o There is no rea
sonable expectation of privacy in a work area where no 
personal effects are authorized and the equipment is not as
signed to individuals.21 Nor is there an expectation of 
privacy in the common latrine of a barracks 22 or a soldier’s 
laundry bag. 23 

Soldiers do have a reasonable expectation of privacy in 
their barracks quarters to that degree normally associated 
with a private dwelling, except for intrusions related to a le
gitimate government interest. 24 That expectation may, 
however, be reduced by unit policy; for example, a battery
policy that rooms in barracks be left unlocked.25Also, no 
reasonable expectation of privacy exists in a cubicle divided 
from other cubicles by lockers placed perpendicular to the 
wall, but which is not separated by any barriers from an 
open passageway running the length of the quarters. 26 

Within the barracks quarters, there is a reasonable expec
tation of privacy in a wall locker, 27 in the base of venetian 

and with respect to the contents of a chest of 
drawers as well as the contents of containers kept therein. 29 

As for visitors,,a casual visitor has a limited expectation 
of privacy; however, it does not extend to the interior of a 
dresser placed in the room for use by the assigned occu
pants.’O Finally, an item left in possession of another 
generally results in a gratuitous bailment, in which case a 

‘reasonable expectation of privacy may exist. 31 

”United States v. Weckner, 3 M.J. 546 (A.C.M.R. 1977); United States v. Rosado, 2 M.J. 763,765 (A.C.M.R. 1976).Accord United States v. Simmons, 22 
C.M.A. 248,46 C.M.R. 288 (1973). 
13UnitedStates v. Lawless, 18 M.J. 255 (C.M.A. 1984); United States v. Sherman, 13 M.J. 978, 981 (A.C.M.R. 1982). 
l4 This section addresses ody  the reasonable expectation of privacy that a soldier may have in various areas of a barracks. Its scope does not include areas or 

situations outside the barracks, such as automobiles, personal articles while travelling, etc., nor does it include searches of the person. Because reasonable 
expectation of privacy is a constitutionalquestion, federal cases may also prove useful to research. 
“United States v. McCullough, 1 1  M.J. 599, 601 (A.F.C.M.R.1981); United States v. Duckworth, 9 M.J. 861, 864 (A.C.M.R. 1980). 
I6United States v. Lewis, I 1  M.J. 188 (C.M.A. 1981); United States v. Kozak, 9 M.J 929 (A.C.M.R. 1980); United States v. Bailey, 3 M.J. 799 (A.C.M.R. 
1977); United States v. Webb, 4 M.J. 613 (N.C.M.R. 1977). 
17UnitedStates v. Roberts, 2 M.J. 31 (C.M.A. 1976). 
‘8United States v. Lewis, 1 1  MJ. 188 (C.M.A. 1981). 
19UnitedStates v. Wisniewski, 21 M.J. 370, 372 (C.M.A. 1986). 
mUnited States v. Peters, 11 M.J. 901 (A.F.C.M.R. 1981). 
2’United States v. Taylor, 5 M.J. 669 (A.C.M.R. 1978). 
22United States v. Bailey, 3 M.J. 799 (A.C.M.R. 1977). 
23UnitedStates v. Gebhart, 10 C.M.A. 606,28 C.M.R. 172 (1959). 
24United States v. Roberts, 2 M.J. 31 (C.M.A. 1976); United States v. Hines, 5 M.J. 916 (A.C.M.R. 1978); United States v. Mitchell, 3 M.J. 641 
(A.C.M.R.),petition denied, 8 M.J. 76 (C.M.A. 1977); c& United States v. McCormick, 13 M.J. 900 (N.M.C.M.R.1982). 
25United States v. Lewis, 1 1  M.J. 188 (C.M.A. 1981). 
26UnitedStates v. Webb, 4 M.J. 613 (N.C.M.R. 1977). 
27UnitedStates v. Thomas,1 M.J. 397 (C.M.A. 1976); United States v. Jones, 4 M.J. 589 (C.G.C.M.R. 1977). 
2E United States v. Rosado, 2 M.J. 763 (A.C.M.R. 1976).

r‘‘ 29UnitedStates v. Audain, 10 M.J. 629 (A.C.M.R. 1980). 
”United States v. Colter, 15 M.J. 1032 (A.C.M.R. 1983); United States v. Gould. 13 M.J. 734 (A.C.M.R. 1982). CJ United States v. Curry, I5 M.J. 701 

I (A.C.M.R. 1983); United States v. Foust, 14 M.J. 830 (A.C.M.R.), afd, 17 M.J. 85 (C.M.A. 1983).
1 

”United States v. Rollins, 3 M.J. 680 (N.C.M.R. 1977). C$ United States v. Foust, 14 M.J. 830(A.C.M.R.),urd ,  17 M.J. 85 (C.M.A. 1983); United States 
v. Sanford, 12 M.J. 170 (C.M.A. 1981); United States v. Weckner,3 M.J. 546 (A.C.M.R. 1977). 
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Generalized Searches Ordinarily Are Prohibited in the 
Federal Courts 

Because the fourth amendment applies in the military as 
it does in the civilian sector, except where exigent circum
stances involving military necessity exist,” it i s  useful to 
see how federal courts have viewed generalizpd searches. In 
the federal courts, generalized searches based on warrants 
covering entire buildings, with certain exceptions, have 
been universally condemned. These exceptions include in
stances where,there is a minor technical deficiency in the 
warrant itself; the multi-unit character of the building was 
neither known to the officer applyingtfor the warrant nor 
externally apparent; all occupants of the premises had com
mon access to the main living areas, or the defendant 
owned the entire premises; and illegal actions are suspected
of occurring throughout the entire building so that probable 
cause exists for, the whole unit rather than a particular 
subunit. 

In United States v. Hinton, 34 the Seventh Circuit Court 
of Appeals held that, where a search warrant described an 
entire multi-unitbuilding, there must be probable cause for 
searching each particular unit. In Hinton, the affidavit d
leged that criminal activity by certain named persons had 

somewhere on the premises, but did not specify
lar residence. The court found that, unless every

unit ,in the building was the residence of at least one of the 
named suspects, a general warrant for search of the entire 
premises di$ not sufficiently identify the specific place in 
which there was probable cause to believe that a crime was 
being committed, and therefore was void.3 

In United States v. Busk, 36 where illegal gambling was 
known to have occurred in one unit of a multi-unit dwell
ing, a warraat authorizing a search of all units was held 
invalid. The court noted that “[a] search warrant directed 
against an apartment house will usually be held invalid if it 
fails to describe the particular apartment to be searched 
with sufficient definiteness to preclude a search of other 
units located in the building and occupied by innocent 

om.”37 
i 

Generalized Searches Ordinarily Are Prohibited In 
Military Practice ’ , I“ 

The Roberts Decision 9 . 

In United Stares v. Roberts, 38 the Court of Military Ap
peals held that general exploratory searches, with or 

32 See infro text accompanying notes 50-77. 

33Annot.,1 1  A.L.R.3d 1330, 1332-33 (1967 8 1984 Supp.) 

34219F.2d 324 (7th Cir.1955). 

35 Id. at 326. 

36 693 F.2d 28 (3d Cir. 1982). 


, I 

without a ‘warrant,were forbidden ordinarily as unreasona
ble. In Roberts, the commahder, after being advised that 21 
of 60 men in the fuels branch were suspected of being in
volved with drugs, and that two soldiers had been 
apprehended with drugs at their duty stations, authorized 
an inspection of the entire barracks for the purpose of dis
covering marijuana. 39 The court first noted that, although a 
soldier cannot reasonably expect an Army barracks to be a 
‘sanctuarylike a civilian home, military quarters have some 
aspects of a dwelling or home in which soldiers are entitled 
to fourth amendment protections against unreasonable 
searches and seizures. Because reasonableness could not 
be stated in rigid and absolute terms, however, the court 
found that an appraisal of reasonableness necessarily turned 
on the particular factors in each situation.41 

Regarding the general inspection, the court stated: 
The so-called “shakedown inspection” is  not a new 

phenomenon to this Court. . . . Apparently, the event 
is contemplated as a thorough search of a general area, 
such as a barracks or a group of buildings (as opposed 

.to a particular living area or room) or all persons and 
*thingsin that area (as opposed to a particular, suspect
ed person) for specific fruits or evidence of a crime, 
based upon “probable cause” to believe that such ma
terial will be found somewhere in that general area. 
This Court is unable to discern the constitutional basis 

. for such a fishing expedition, nor is one apparent in 
- this Court’s precedents which seem merely to accept 

% such a procedure as one “which has long been 
recogni~ed.”~~ 

ly, the court condemned such dragnet-type 
s k c h  operations as being constitutionally intolerable.43 

As the three judges in Roberts expressed different view
points, each of their opinions must be analyzed separately. 
Judge Perry authored the lead opinion and concluded that 
the generalized search of a barracks building based on sus
picion that one-third of its occupants were engaged in drug
related criminal activity, with two actually apprehended at 

I 

, their duty stations, was an unreasonable search under the 
fourth amendment.44 Chief Judge Fletcher’s concurrence 
was based on his concurring opinion in United States v. 

. . 

,

-


37 Id. at 30 (quoting United States v. Higgins, 428 F.2d 232 (7th Cir. 1970)). See o h  United States v- Whitney, 633 F.2d 902 (9th Cir. 19BO), cert. denied, 
450 U.S. 1004 (1981). 
382M.J.31 (C.M.A.1976). 
39 Id. 
u)Zd. at 36 (citations omitted). 
4’Zd. at 33. 

, I  1 
42 Jd. at 33 (citations omitted). 
43 Id. R t  36. , *  

*Id. at 32, 36. 
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Thornus,45 in which he opined that, because of the deleteri
ous effect of drugs on the military mission, he would allow 
commanders broad discretion to conduct “reasonable” in
spections even without probable cause in order to ferret out 
drug abuse. He would not allow the fruits of such searches 
to be admitted as evidence, however.16 -Finally,Judge Cook 
dissented on the ground that, in certain cases, military in
spections similar to civilian “area code-enforcement” 
inspections approved by the Supreme Court should be al
lowed. 47 He grounded his opinion on ‘the compelling
factors establishing that the military unit residing in the 
barracks was responsible for handling volatile and high-ex
plosive material, and that one-half of the unit was suspected 
of drug abuse and two had actually been apprehended.4B 

The Army Court of Military Review has taken the posi
tion in United Sturesy. F ~ n t e n e t t e ~ ~that, because of the 
divergence of opinion in Roberts, the Court Of Military Ap
peals did not necessarily overrule previous cases on 
generalized searches. Thus,in mounting an attack on a bar
racks search, counsel should also consider the factors 
discussed in pre-Roberts cases on the  issue of 
reasonableness. 

1 , 

On Circumstances’ 

As noted earlier, exigent circumstances of military neces
sity may require a different application bf  constitutionP1 
rights to soldiers. 50 Analytically, the factors traditionally
considered in determining exigent military circumstances 
generally into categories’ One 'Oaks to the gravity 
Of the focusing On its potential effect On the 
mission of the unit, and the other looks to the immediacy of 

w. 	 the crime, On the the may 
have had to escape or remove the fruits of the crime. 

The first prong focuses is particularly strong when exam
ining the potential effect of drugs on a military unit. In 
United States v. Mitchell, 51 a large amount of marijuana 
was found in a mortar platoon just before the unit was 
scheduled to deploy to Alaska for field exercises and train
ing. The company commander, apprehensive about the 

45 I M.J. 397 (C.M.A. 1976). 
462M.J. at 36 (Fletcher, C.J., concurring in the result). 

ability of his unit to perform its mission, decided to rein
spect the unit barracks.5ZThe court emphasized the view 
expressed earlier in Roberts that ridding a unit of debilitat
ing contraband was a legitimate matter going to the fitness 
of that unit to perform its military The Army
Court however, distinguished Roberts on the grounds that 
the need to have tactical units at the peak of readiness on 
the country’s outer defensive perimeter outweighed the ac
cused’s expectation of privacy, and upheld a search of that 
platoan’s barracks.% The court emphasized that the com
pany commander appropriately confined his search to the 
fewest number of persons and the least intrusion possible. 55 

In United States v. Hessler, 56 the Court of Military A p  
peals held that, when ’a staff duty officer smelled burning 
marijuana outside an Qverseasbarracks room, he was justi
6ed In entering that room without a warrant. The court, 
however, indicated that the scope of such an intrusion was 
not unlimited, and distinguished the immediate search from 
a delayed search for dormant marijuana which might re
quire search authorization based on Probable cause. 57 

Similarly, in Un States v. Owens, 58 the Air Force 
Court of Military iew held that smelling marijuana
burning on a barracks floor gave probable cause to searchthat entire floor. The however, expressed 
about the search of an upper floor (not an issue at trial),
where there was no evidence of marijuana being smoked.59 

Finally, in t k e d  States v. Fontenette,6o the Army court 
held that, where a significant amount of marijuana wasfound in the of the barrack in two separate 
places, a search of the entire barracks bas justified. The 
court was careful to distinguish Roberts, pointing out thatin Roberts there was nothing directly cornsting 

to the personnel living in the barracks, while in Fontenette 
drugs were actually discovered in the barracks. 61 

A case illustrating the impropriety of a search in cases 
where the had no red basis for suspicion of illicit 
activity in the barracks is United Stares y. HQys62 In HQy, 
the Army court held that a commander,s generalized 

“Such inspections are used to enforce criminal provisions in fire, health and housing codes. United States v. Roberts, 2 M.J.at 37 n.1 (Cook,J., dissenting). 
48 Id. at 37 (Cook,J., dissenting). 
493 M.J. 566 (A.C.M.R. 1977). 
%United States v. Fimmano, 8 M.J. 197 (C.M.A. 1980). Accord United States v. Hessler, 4 M.J. 303 (C.M.A. 1978), reafd on rehearing, 7 MJ. 9 (C.M.A. 
1979). In Hessler. the Court of Military Appeals noted that the Supreme Court had not yet had the opportunity to directly address what exigent military 
Circumstances would constitutionallyjustify a different application of the fourth amendment to a service member. 7 M.J. at 305 (c.M.A. 1985). 
”United States v. Mitchell, 3 M.J.641 (A.C.M.R.), petition denied. 8 M.J. 76 (C.M.A. 1977). 
521dat 642. 
53 Id. 
%Id at 643. 
55 Id. 
56 Unitad States v. Hessler, 4 M.J. 303 (C.M.A. 1978), reafd on rehearing, 7 M.J. 9 (C.M.A. 1979). 
571d.at 305-06. 
”48 C.M.R. 636 (A.F.C.M.R.1974h affd,50 C.M.R.906 (C.M.A, 1975). 
59 M. at 640 n.4. 
603 M.J. 566 (A.C.M.R. 1977). 
61 Id at 569. 
623 M.J. 654 (A.C.M.R. 1977). 
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search of a barracks for contraband such as knives and me
gal ration, meal and identification cards was unlawful.63 
The court reached this conclusion afterLitnoted that the 
government failed to show that illegal knives were a prob
lem in the barracks or that possession and use of 
identification cards was plaguing the unit or adversely af
fecting military security, discipline, or  privileges. 64 

Moreover, the court could not find any other dlitary ne
cessity for the search, and determined accordingly that 
there was no probable cause to search the entire barracks.65 

The second analytical prong focuses on the immediacy of 
the crime and whether the perpetrator could have escaped
with the fruits of the crime. For example, in United States 
v. Schafer, 66 an airman was found brutally murdered, with 
a trail of blood and bloodstained clothing leading toward 
the barracks in “the 26th area” of the airbase:Several-houn 
after the body was found, but before the murderer was 
identified, the base commander authorized a search of the 
26th area, including twenty barracks and five other build
ings.67 The Court of Military Appeals held that this 
generalized search was certainly not unreasonable, but was 
virtually compelled by the circumstances. 

In United States v. Harman, @ the Court of Military Ap
peals considered the propriety of a generalized search of a 
barracks building after a larceny was committed. The crime 
was reported immediately and the building was secured.’O 
Under these circumstances, the court concluded that there 
was little time to carry away the stolen money and it was 
highly likely that it was still in the possession of an occu
pant of the barracks.7’ Consequently, with many of the 
occupants due to ship out later that day, there Was probable 
cause to search the entire barracks.72 

Similarly, in United States v. Drew, 73 a particular pattern 
of larcenies led to probable cause to search an entire bar
racks. In that case, a series of thefts occurred in a military 
police barracks. l4 Subsequently, several occupants were 
transferred to another barracks, and the thefts stopped bi 

631d.at 656. 
Id. 
Id. 

66 13 C.M.A. 83, 32 C.M.R. 83 (1962). 

67 Id. at 86, 32 C.M.R. at 86. 
68 I d .  at 87, 32 C.M.R. at 87. 
@ 12 C.M.A. 180, 30 C.M.R. 180 (1961). 
Mid. at 182, 30 C.M.R. at 182. 
“ I d .  at 183, 30 C.M.R.at 183. 
72 Id. 
73 15 C.M.A. 449, 35 C.M.R. 421 (1965). 
141d. at 455, 35 C.M.R. at 427. 
‘I’Id 
76 Id. 

Id. 
78hlil.R.Evid. 311(a)(l), 3ll(d)(Z)(A). 
79Mil.R. Evid. 311(d)(3). 

the first barracks but began in the second barracks.’’ On 
the first duty day after three separate larcenies were com
mitted, the commander authorized a search of the entire 
barracks.76 Under these circumstances, the ‘court held that 
“(i)t was entirely reasonable to search for artides so recent- f“
ly the object of larceny.”77 

Mal Procedure for Suppression Motions 
mere are several matters which defense counsel should 

consider in preparing for trial. First, where the government 
attempts to introduce evidence from a shakedown search, it 
is incumbent upon defense counsel to make a timely sup
pression motion. Because defense counsel may be 
required to specify the grounds for suppresdon,7g he or she 
should investigate all underlying facts leading t6 the proba
ble cause determination and the issuance of any warrant, 
analyze those facts in light of the cited legd principles, and 
clearly articulate a theory of inadmissibility. At trial, ,de
fense counsel should endeavor to force the government, 
which has the burden of proof,*’ to explain its theory un
derlying probable cause. If the govemment claimwthat the 
search did not require probable cause because it fell within 
one of the cited exceptions or constituted a legitimate in
ventory or inspection, defense counsel should be prepared 
to show why this claim masks a subterfuge “shakedown” 
search. Assuming none’of the exceptions apply, the govern
ment‘must establish probable ,cause for the general search. 
D e f T e  counsel should then focus on whether the govern
ment had a real or colorable claim of military exigency. 
Special findings may be requested in order to clarify the 
grounds for a finding‘of probable cause.Bi Even if the mo
tion is unsuccessful at trial, the issue will then -be:well 
preserved for appeal. 6 % 

f 

Conclusion 

I It is apparent from p review of the foregoing pnnciplg
that the military impdses strict requirements on “shake
down” generalized barracks searches. As is shown by the 

,, > I 

I 

Another ground for suppression may be defective issuance of a search warrant.This topic h beyond the scope of this article. See Mil.R. Evid. 315 regard- /
ing search warrants. 

Once the defense has raised the issue, the government has the burden of proving by a preponderance that the evidence was not obtained 89 a result of 
unlawful search of seizure. Mil. R.Evid. 311(e)(1). 
”Because Mil.R. Evid. 31 l(d)(4) requires the military judge to state essential hndings of facts when ruling on suppression motions,, &feme counselr may 
suggest that particular findings of fact are essential to a molution of the motion. I 
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DAD Notes 

Chapter 5 Discharge After Court-Martial Conviction Does 
Not Abate Proceedings 

Defense counsel should advise their officer clients that 
acceptance by the Secretary of the Army of a “resignation
in lieu of trial” under the provisions of Army Regulation 
635-120, * ajler a court-martial conviction, does not require 
the Army Court of Military Review to set aside the convic
tion. In United States v. W d s ,  the Army court, contrary 
to the precedents of United States v. Gwaltney, and United 
States v. Corcoran, declined to set aside the conviction, 
holding that once court-martial jurisdiction attached, it 
continued until the completion of the appellate process.
Woods’ intervening administrative discharge, resulting
from acceptance at the secretarial level of his resignation, 
did not deprive the court of jurisdiction or affect the legali
ty of the conviction; it merely affected the execution of the 
approved sentence. Clients who submit Chapter 5 resigna
tions should be aware that if they are convicted prior to the 
acceptance of the resignation, the federal conviction will re
main, although they probably would receive the benefit of 
an other than honorable discharge. Captain Joseph 
Tauber. 

Dollars from Heaven 
For over twenty years, sentencing authorities have been 

known to omit the words “per month” from a punishment
of partial forfeitures of pay. Standing alone, forfeitures an
nounced in this fashion constitute only a lump sum in the 
dollar amount stated for the entire period (if any) set out in 
the announcement. A recent Army Court of Military Re
view case, United states v. Henderson, 8 has rea�firmed the 
validity of this rule. The court held that where the govern
ment failed to detect such an omission during its review 
and then (either knowingly or inadvertently) inserted the 
words “per month” into the action and promulgating order, 
it had erroneously approved an excessive amount of forfeit
ures. The burden is clearly on the government to detect the 

omission and take proper corrective action before authenti
cation under Rule for Courts-Martial 1007(b),9 or via 
proceedings in revision after authentication.loThis burden 
was not altered by the sentence worksheet which clearly in
cluded the words “per month.”” Neither was the Army
court’s opinion affected by trial defense counsel’s post-trial 
submission which incorrectly stated the court’s sentence by 
adding the words “per month’’ to the announced forfeit
ures. l2 Thus, if the announcement as to forfeitures lacks 
the words “per month,” and the government does not cor
rect the omission before the convening authority takes 
action, the issue may be raised on appeal and relief 
afforded. 

Because most military judges will clarify any such unusu
al announcements as to forfeitures, or will do so, perhaps
without even realizing it, while reviewing a pretrial agree
ment sentence limitation, cases such as Henderson do not 
occur frequently. On those occasions when the sentencing 
authority fumbles the announcement and the government 
fumbles its chance to correct the record, however, the result 
for the client will truly seem like “dollars from heaven.” 
Captain Stephen W. Bross. 

O’callalian Revisited: Jurisdiction Over Off-Post Offenses 
The Court of Military Appeals and the Army Court of 

Military Review have recently issued opinions that appear 
to mark a radical departure from established precedent in 
the area of subject matter jurisdiction over off-post offenses. 
While the prosecution must still establish that an offense is 
service connected before court-martial jurisdiction attach
es, l4 this task appears to be becoming easier. 

In United States v. Solorio, I s  the Court of Military Ap
peals was faced with a fact situation that seemed to require 
a finding of no service connection. Solorio was convicted of 
offenses involving sexual abuse of the children of fellow 
Coast Guardsmen. The incidents occurred off-base in Alas
ka and on-base at Governors Island. At trial, the military 

,

-


r 

‘Dept. of Army, Reg. No. 635-120, Personnel Separations: Officer Resignations and Discharges (8 Apr. 1968) (‘216, 1 Sep. 1982). 
CM 446894 (A.C.M.R. 10 Feb. 1986). 

’43 C.M.R. 536 (A.C.M.R. 1970) afd, 20 C.M.A.488,43 C.M.R.328 (1971). 
4CM 435724 (A.C.M.R. 9 Nov. 1977). 

United States v. Woods,slip op. at 8 (quoting United States v. Speller, 8 C.M.A. 363, 367-69, 24 C.M.R. 173, 177-79 (1957)). 
%e Army court noted its authority to affirm the dismissal, but recognized that the Secretary of the Army still had the authority to disapprove the dismis
sal or substitute an administrative discharge and had, in fact, already characterized Woods’ service as being under other than honorable conditions. United 
States v. Woods,slip op. at 37-38. Under these circumstances,the wurt saw no reason not to accept the inevitable and so did not a r m  the dismissal. Id.. 
slip op. at 38. 
‘United States v. Johnson, 13 C.M.A. 127, 32 C.M.R. 127 (1962). 
‘21 MJ. 853 (A.C.M.R. 1986). 
Man& for Courts-Martial, United States, 1984, Rule for Courts-Martial 1007(b). 

‘oHenderson21 M.J.at 854. The court’s conclusion about proceedings in revision seems contrary to the rationale of the cases cited in its support. 
” I d  at 853. 
l 2  ld.  
”These cases will not, however, vanish entirely as long as the standard sentence worksheet-the phrasing of which encourages misspoken announce
men-is used. 
l4F0r background on the issue of service connection and subject matter jurisdiction, see Relford v. Commandant, 401 U.S. 355 (1971); O’Callahan v. 

Parker, 395 U.S. 258 (1868); United States v. Lockwood, 15 M.J. 1 (C.M.A. 1983); United States v. Trottier. 9 M.J. 337 (C.M.A. 1980). See also Cooper, 
OCallahan Revisited: Severing the Service Connection, 76 Mil. L. Rev. 165 (1977). 
1521M.J. 251 (C.M.A. 1986). 

I 
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judge made detailed findings of fact concerning the off-base 
offenses. These findings uniformly militated against subject 
matter jurisdiction. I6 

In spite of these findings, the Court of Military Appeals
decided, contrary to its own precedent, I7 that subject-mat
ter jurisdiction existed over the off-base offenses. The court 
relied upon the reasoning of United States v. Trottier, in 
which the court moved away from a strict following of the 
Relford factors to a “suitable response to changing condi
tions that sect the military society.” In 

In Solorio, the court found one of these “changing condi
tions’’ to be recent increased concern for the victims of 
crime. l9 The court then determined that, in cases of child 
sexual abuse, the parents “also are in many ways victims of 
the crime.”” This, coupled with the impact on the victim’s 
father’s duty performance and the inability to effectively
assign Solorio in the future, 22 formed, in the court’s view, a 
satisfactory basis for service connection. The rule of Solorio 
appears to be that, in off-post offenses involving military de
pendent victims, a showing of a “continuing effect on the 
victims and their families and ultimately on the morale’’ of 
the unit or organization to which the defendant is assigned 
tends to establish service connection.23 

In support of its decision, the court noted that offenses 
about which there was no dispute concerning jurisdiction,
Le., the on-base offenses, were pending before the same 
court-martial. The court repeated the rule from United 
States v. Lockwood that, while the doctrine of pendent juris
diction was inapplicable to courts-martial, “some of the 
factors which underlie that doctrine also tend to establish 
service-connection.” 24 The interest that the government
had in disposing of all offenses together, therefore, “helps 
provide a basis for finding service connection for the off
base offenses.”25 

In United States v. Stover, 26 the Army Court of Military 
Review relied upon Solorio to find an off-post assault upon 

“See Reyord, 401 U.S. 355 (1971). 

another soldier to be service connekect. Tke murt fdund a 
detailed application af the Relford factdrs to be unnecessary 
because “appellant’s misconduct had a significant and high
ly deuimental impact on military discipline, unit morale, 
and unit cohesiveness and effectiveness; the military had a 
distinct and overriding interest in deterring off-post assaults 
of this nature; and that the military’s interests could not 
have been adequately addressed by a civilian court.” 27 

Based on these factors and not the ReIford factors, the 
Court found the offensewas service connected. 

The Army court also noted the language of SoZorio deal
ing with pendent jurisdiction. The court determined that, 
while the off-post offenses were unrelated to the charged 
on-post offenses, the military’s interest in disposing of all 
known offenses at a single trial added “additional support 
for finding an off-base offense to be service connected.” 29 

Taken together, the Solorio and Stover decisions appear 
to be a harbinger of a significant erosion of O’Caflahan and 
Relfard.30 Trial defense counsel will be hard pressed to 
convince a judge that an offense is not service c o ~ e c t e dif 
the victim is a soldier or dependent or if other charges are 
pending before the court. Defense counsel must be aware, 
however, that no “bright line” rule has yet been developed
by either the Court of Military Appeals or the Army court. 
Further, the Supreme Court has yet to be faced with this 
erosion of its rulings in O’CaZIuhan and Relford 31 Each 
case must be analyzed on its own facts before determination 
of service connection can be made.’* Defense counsel 
should, therefore, force the government to completely es
tablish the facts upon which subject matter jurisdiction is 
based. As in Solorio, an excellent method for doing so is to 
request detailed findings of fact from the military judge. 
Captain Floyd T.Curry. 

Correction 
There is an error in The Advocate section of the March 

1986 issue. In the “New Developments” note on page 46, 

I7See. e.g.. United States v. McGonigal, 19 C.M.A. 94, 41 C.M.R. 94 (1969); United States v. Shockley, 18 C.M.A. 610, Qo C.M.R. 322 (1969); United 
States v. Henderson, 18 C.M.A. 610,40 C.M.R. 313 (1969). 
InTroffier, 9 M.J. at 350.
*’Solorio, 2 1 M.J. at 254. 
”Id.  at 255. 

Id. 
=’Id at 256. 

Id. 
24Solorio,21 M.J. at 257. 
Is Id. at 258. 
26SPCM21611 (A.C.M.R. 26 Feb. 1986). 
271d.,slip op. at 3. The court did not detail how the assault had impacted in such a highly detrimental fashion on the military community, why the arilita
ry’s interest overrode that of the civilian community in which the assault occurred, or why the military’s interests could not be adequately addressed by a 
civilian court. 

Id., slip op. at 4. 
29 Id. 
MAneven more significant erosion may be in the wind when the accused is an officer.In a recent case, United States v. Scott, 21 M.J. 345 (C.M.A.1986), 
the government argued that mere status as M officer was enough to confer jurisdiction. The Court of Military Appeals did not decide Scott on that basis, 
hding instead that a variety of factors established jurisdiction. Id at 348. Significantly,however, the court did not Ratly reject such M analysis, but instead 
recognizedin dicta the special role and unique responsibility of oficeis. Id In fact, Judge Cox would 6nd all Article 133 offenses to be service connected.Id 
at 350 (Cox,1.. concurring). Such dicta may indeed foreshadow a return to a status-based jurisdiction, at least with respect to officer accused. 
31 The Supreme Court will have an opportunity to review the new jurisdictional approach of the military courts in Solorio. A petition for writ of certiorari 
was Aled with the Supreme Court on 26 March 1986. 
32 Tmttier. 9 MJ. at 345. 
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.the first full sentence should begin “[tlhe Amy court then 
addressed several specific factual issues and determined that 
the commander was engaged in a law enforcement func
tion. . , .” The editors of The Advocate regret this error. 
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. .Trial ~udiciaryNote ‘ . . 

The Standard of Proof of Motions for Findings of Not Guilty 
. -

Major Frederic Carroll 
Military Judge, US.Army Trial Judiciary, Falls Church, Virginia 

n 

ps 

A motion for a finding of not guilty presents the trial 
judge with unique problems concerning the quantum of evi
dence required to overcome the motion, along with an 
extraordinary responsibility to protect fully the rights of the 
accused without usurping the duties of the court members. 
Rule for Courts-Martial 917 provides a succinct statement 
of the grounds for the motion, the procedure for hearing it, 
and an evidentiary standard for use in ruling on it. Ruling 
on such a motion is not, however, as simple as it might ap
pear from a quick reading of R.C.M. 917. This article 
outlines the history of R.C.M. 917, explains the develop
ment of a constitutional standard for sufficiency of evidence 
in criminal trials, and shows how the constitutional stan
dard affects R.C.M. 917 motions. 

Development of R.C.M. 917 
The current provision for a motion for a finding of not 

guilty in a trial by court-martial is R.C.M. 917. A motion 
under this rule is normally made at the close of the govern
ment’s evidence, or at the close of the defense evidence, but 
can be made at any time after the government’s evidence 
closes until findings are announced. The only ground is that 
the “evidence is insufEcient to sustain a conviction.”2 The 
motion must specify how the evidence is insufficient, and 
military judges are encouraged to allow the government to 
reopen if the defect is curable. The 1984 rule for the first 
time specifically authorizes the judge to grant the motion 
sua sponte, but directs that in all cases the parties must be 
allowed to be heard before a ruling is entered.4 Another 
1984 change authorizes the granting of a partial finding of 
not guilty in cases in which the evidence is sufficient to sup
port a lesser included offense, but not the greater charged 
offense. The 1951 and 1969 Manual rules prohibited such 
a ruling, but the Court of Military Appeals held that appro
priate relief should be granted when the evidence was 

insuEFicient as to the elements of the greater offense. The 
relief recommended was tantamount to entry of a finding of 
not guilty as to the greater offense, so the drafters of the 
1984 rule formalized the procedure for such rulings. 

Before 1969, motions for findings of not guilty were de
cided by the law officer subject to objection ‘by the court 
members, who were to be instructed as to the elements of 
the offense and the standard of proof for the motion. * Thus 
the motion before 1969 did not serve the same purpose as 
today, that is, it did not remove the affected specification or 
the case from the members’ consideration, As a result, 
much of the military case law previous to 1969 concerning 
this motion is of little practical relevance today because it 
deals with the procedure for submitting the issue to the 
members. 

Concerning the standard of proof, R.C.M. 917 i s  only
slightly changed from paragraph 71a, MCM, 1969. In 1969, 
the Manual’s guidance on the standard of proof for ruling 
on the motion was amended by changing the wording from 
“if there is any substantial evidence which together with all 
inferences and all applicable presumptions, reasonably
tends to establish every essential element of an offense 
charged . . .. the motion will not be granted,”’O to “if 
there is any evidence which, together with all inferences 
and all applicable presumptions, could reasonably tend to 
establish every essential element of an offense charged .. . ., 
the motion will not be granted.”” , , 

The drafters’ rationale was that this change would avoid 
confusion over the appropriate quantum of proof necessary 
for the government’s case to survive the motion. l2 The ef
fect of this change to the Manual was to lighten the 
government’s burden at this stage of the proceedings and to 
discouragethe militaryjudge from unduly exercising his or 

~ 

1 

,’ 

1 

[ 

!’ 

Manualfor Courts-Martial,United States, 1984, Rule for Courts-Martial 917 [hereinafter cited as R.C.M. 914. 
’R.C.M. 917(a). 

R.C.M. 917(e) discussion.
‘R.C.M. 917(e); compare Manual for Courts-Martial, United States, 1969 (Re<. ed.), para. 71a [hereinafter cited as MCM. 19691. Before 1984, there was 
neither provision for nor prohibition of a military judge granting a motion for a finding of not p i l t y  sua sponte.:As a ruling granting a motion for a hnding 
of not guilty can neither be reconsidered, R.C.M. 917(d), nor appealed, R.C.M.908(a), protection against a hasty or illconsidered @qg is essential. 
’R.C.M. 917(e). 
6United States v. Spearman, 23 C.M.A. 31,413C.M.R:405 (1974). 
R.C.M. 917(e) analysis. 

‘Manual for Courts-Martial, United States, 1951, para. 71a [hereinafter cited as MCM, 19511. In a special court-martial, the president ruled. subject to 
objection by the members under the same procedures. 
’See. e.g.. United States v. McCants, 10 C.M.A. 346, 27 C.M.R. 420 (1959). R.C.M. 801(e) provides for a ruling by the president in the went of a trial by 
special court-martial without a military judge. The members must vote on whether to uphold this ruling. One other purpose of an R.C.M. 917 mo
tion-testing the government’s case for suffciency before the accused puts on his or her case-is served both by the former and the present procedures. 
lo MCM. 1951, para. 7 la (emphasis added). 
“MCM, 1969, para. 71a (emphasis added). 
’’Dep‘t of Army, Pamphlet No. 27-2, Analysis of Contents, Manual for Courts-Martial (1969) (Rev. ed), para. 71a (July 1970) [hereinafter cited as DA 
Pam. 27-21. 
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her newly granted authority to remove a case from the 
members’ consideration based on insufficient evidence. 

In 1984, the minimum quantum of proof required was 
emphasized in R.C.M. 917(d) by a specific prohibition 
against “an evaluation of the credibility of the evidence.” l3  

From this language, one could conclude that a motion for a 
finding of not guilty raises only the somewhat technical 
question of whether there is “any” evidence on each ele
ment of the offensecharged. A further look at the history of 
the federal rule that underlies R.C.M. 917, and at the con
stitutional requirements for sufficiency of evidence, will 
-demonstrate that this is an incorrect understanding of 
R.C.M. 917. I 

The Civilian Rule and Precedents 
R.C.M. 917 is the military ahalogue of Rule-29, Federal 

Rules of Criminal Procedure. The two rules are similar in 
substance, but there are differences in procedure and in ter
minology. Botb rules direct the trial judge to enter findings 
of not guilty if “the evidence is insufficient to sustain 8 con
viction.” Rule 29 is a more extensive grant of authority to 
the trial judge as,unlike R.C.M. 917, it allows a trial judge 
to enter a linding of not guilty after a guilty verdict by the 
jury. l6 “Anbthermajbr difference is that, unlike R.C.M. 
917, Rule 29 does not attempt to provide any guidance con
cerning quantum of proof. 

Not surprisingly, given this lack of guidance, the stan
dard’of proof for Rule 29 motions was the subject of some 
controversy for several years. At least one federal court 
of appeals held that a criminal defendant’s motion for 
judgment of acquittal *(asthe motion is called in civilian 
practice) wbs no different from a motion for a directed ver
dict in a civil case. Another formulation of that view was 
that the judge had to deny the motion and submit the case 

if there was any ‘“substantial” evidence of 

The federal district courts and courts of appeals,eventual
ly rejekted this view and adopted standards related to the 
concept of prwf beyond a reasonable doubt. Initially they 
did‘so because of their own conclusions that a reasonable 
doubt-basea standard was necessary for protection of de
fendants’ dghts, and because of the logical necessity to base 
sufficiency ofthe evidence at the trial level on cases defining 
sufficiency at the appellate level. For example, in United 
States v. Melillo, Judge Weinstein explained: 

”R.C.M. 917(d). 

, 	Effective exercise of the power to grant a judgment of 
acquittal furnishes defendants with necessary protec
tion against conviction on inadequate proof. Since 
penalties are more severe in criminal than in civil cases 
and a greater probability of accuracy in findings of fact 
is demanded, more stringent control by the trial judge 
is warranted. This need has not grown less pressing.
There has been a strong recent tendency to liberalize 
the rules of evidence. Control over juries once obtained 
through exclusionary rules now must be maintained 
through more direct means. 21 

This reasoning was considered to follow directly from the 
wording of Rule 29, specifically that portion of the wording
that i s  identical in R.C.M. 917. 

Rule 29 of the Criminal Rules requires the court to 
grant a motion for judgment of acquittal #‘if the evi
dence is insufficient to sustain a conviction.” It i s  
insufficient, the Supreme Court has told us in Ameri
can Tobacco, if a reasonable juror would have .to , 
entertain a reasonable doubt about defendant’s guilt.
Thus, even>ifthe courts wished to use the same stan
dards in civil and criminal cases, the rules preclude 
them from doing so. 22 

The other impetus for change in the federal courts’ view 
of the standard of‘ proof in Rule 29 motions came more di
rectly from the Supreme Court. In a series of decisions 
invol!ng appellate review .of sufficiency of the evidence, the 
Court raised dramatically the constitutional standard for 
evaluating the sufficiency of evidence in criminal cases. In 
,1960, it held in a decision reviewing a state conviction that 
if there was “no evidence” of guilt, the conviction could not 
be sustained, as a matter of due process.23As this was a 
significantly lower standard of proof than was relied on at 
the time by the federal courts to rule on sufficiency of evi
dence, this case had no direct effect on federal practice. 

In 1970, however, the Supreme Court in I n  re Winship 24 

held that the rule of proof beyond a reasonable doubt w8s 
constitutionallymandated as a matter of due process. Based 
partly on this decision;lower federal courts (that had not 
previously done so) hdopted the standard of review, both 
for the trial judge on Rule 29 motions ahd on appeal, that is 
today the general rule. 25 The standard adopted was wheth
er, considering the evidence in the light most favorable to 
the govetnment; reasonable or rational jurors could find the 

1 defendant guilty beyond a reasonable doubt. 26 

14R.C.M.917 analysis. The 1951 and 1969 Manual provisions for motions for findings of not guilty were also based on Rule 29. DA Pam.27-2, para 71s; 
Dep’t of Army, Legal and Legislative Basis: Manual for Courts-Martial, 1951 
I’Fed. R. Crim. P. 29(a) hereinafter cited in text as Rule 291; R.C.M.917(a) 
l6Fed.R Crim. P. ‘29(c). 
”See 2 C. Wright, Federal Practice and Procedure: Criminal 2d 4 467, at 656 (1982) [hereinafter cited as Wright]. 
‘8United States‘v. Feinberg, 140 F.2d 592 (2d Ck),cert. denied. 322 US.  726 (1944). 

‘i 

Id. at 318 (citations,omitted)., 
American Tobacco Co. v. Unit 81 (1946)). ’ / 

23ThompsonV. Louisville, 362 U.S.199 (1960). 
24397US.358 (1970). 

United States v. Taylor, 464 E2d 240 (2d Cir. 1972). 
26 Wright supra note 17,‘s 467 at 655. 
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In 1979, the Supreme Court adopted this standard, hold
ing in Jackson v. Virginia2’ that as a matter of due process, 
a conviction could not be sustained unless, upon review of 
the evidence of record in the light most favorable to the 
prosecution, a court concluded that a “rational trier of fact 
could have found the essential elements of the crime beyond 
a reasonable doubt.” 28 Following this decision, the civilian 
federal courts have universally followed the Jackson stan
dard, with minor variations in wording, as the only correct 
standard of review of sufficiencyof evidence in criminal 
cases, either on Rule 29 motion or on appeal. 29 

Effect of the Constitutional Standard on R.C.M. 917 
The civilian courts’ development of a constitutional stan

dard for testing the sufficiency of evidence has been 
recognized in military law, but the test has been applied in
frequently and it may not be generally understood. I 

The unique nameOf review has 
ed in a lack of case law on the issue. At the courts of 
military review, the judges need not concern themselves 
with the minimum constitutional standard for review of 
sufficiency of evidence, because unlike other appellatejudg
es, they are themselves fact finders who must determine 
whether they believe the accused guilty beyond a reasonable 
doubt. 30 

On the other hand, the Court of Military 
ited to ruling on matters of law.31 This limitation has 
consistently been interpreted to allow the court to review 
convictions for evidence insufficient as a matter of law. 32 In 
United States v. McConnico,33 Judge Perry wrote in dissent 
that the doctrines of Winship and Jackson required the 
court to reverse because the evidence did not constitute 
proaf a doubt‘ The courtin McConnico 
found the evidence to be sufficient,but it did not suggest
that its review of the sufficiency of evidence was governed 
by any lower than that Of Jackson’ The Of 
R.C.M. 917 indicates that the drafters expected military
judges to apply the constitutionallybased standard for suffi
ciency when ruling on motions for findings of not guilty.
Besides citing Jackson, the analysis cites two federal appeals 
court cases holding that the same standard must be applied 
by the trial judge when ruling on motions for judgement of 
acquittal.34 

Unfortunately, the language of R.C.M. 917(d), which 
specifies that the judge must avoid evaluating the credibility 
of witnesses, tends to obscure the underlying question 
presented by a motion for a finding of not guilty; that is, 

*‘443 US. 307 (1979). 

2aId.at 319. 
”See Wright, supra note 17, 0 467 at 663. 

whether as a matter of law the evidence is sufticient to sus
tain the conviction upon review by the appellate courts. 
Instead, the emphasis placed on not weighing credibility 
may lead the unwary military judge into applying a test 
similar to the .“no evidence” test that the Supreme Court 
has found “simply inadequate to protect against misapplica
tions of the constitutional standard of reasonable doubt.” 35 

While the prohibitionagainst weighing credibility is an 
important consideration in ruling on an R.C.M. 917 mo
tion, it cannot be applied correctly if the basic, 
constitutionallymandated standard for review of saciency 
of evidence is not clearly understood. If the evidence in a 
case is such that the judge believes the witnesseson an ele
ment of proof to be so incredible that -no rational court 
member could iind proof of the element beyond a reasona
ble doubt, then the judge must grant a motion for a finding
of not guilty. In this situation, the prohibition against
weighing credibility must be applied to the extent of 
preventingthe judge from basing a ruling on his or her own 
belief or disbelief of the But the judge must be 
prepared, in an appropriate case, to evaluate the potential
credibility of witnesses to the exfent of deciding whether 
any rational could find guilt in reliance on the 
testimony of the witness. 

Conclusion 
Trial judges, in ruling on R.C.M. 917 motions, must 

avoid being misled into believing that their function is a 
mechanical one that can be discharged by 
whether there has been any evidence at all concerning each 
element of the offense. To the contrary, ruling on the mo
tion requires a sophisticated process, in which the 
judge decides whether the evidence, viewed in the light 
most favorable to the prosecution, granting the benefit of 
any inferencesthat reasonably can be drawn, but without 
regard for whether the judge believes the evidence, could 
convince a rational fact finder beyond a reasonable doubt of 
the guilt of the accused, 

mSee Uniform Code of Military Justice, art. 66c, 10 U.S.C.0 836 (1982) [hereinafter cited as UCMJ]; see also United States v. Teeter, 12 M.J. 716 
(A.C.M.R. 1981), afd in part, rev’d in part, 16 M.J. 68 (C.M.A. 1983) (Standard of proof beyond reasonable doubt applied by Army Court of Military 
Review in its evaluation of evidence in case.) 

31 UCMJ art. 67. 
”See, e.g.. United States v. Vanzandt, 14 M.J. 332, at 345. (C.M.A. 1982). 
33 7 M.J. 302, 31415 (C.M.A. 1979) (Perry, J., dissenting).r”\ ”The R.C.M. 917(d) analysis cites United States v. Varkonyi, 645 E2d 453 (5th Cir. 1981) and United States Y. Beck,615 F.2d 441 (7th Cir. 1980). 
353ackson,443 U.S. at 320. 

36See id. at 318-19. (“[Tlhis inquiry does not require a court to ‘ask itself whether it believes the evidence at the trial established guilt beyond a reasonable 
doubt.’ Woodby u. INS, 385 U.S. at 282 (emphasis added).”) 
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8 Major Gilpin R Fegley 
Senior Defense Counsel, Hawaii Field Ofice, U.S.A m y  Trial Defense Service 

Intmiukon 
Rule for Courts-Martial 703(d) concerns employment 

of expert witnesses at government expense. The rule pro
vides that a party seeking to employ an expert witness at 
government expense must submit a request to the conven
ing authority for authorization to do so. It further provides
that if such a request is denied, it may be renewed before 
the military judge who will determine.whether the testimo
ny of the expert is relevant and necessary,2 If he or she 
determines that the witness i s  relevant and necessary, the 
military judge must next determine whether the govern
ment has provided or will provide an “adequate substitute.” 
The judge may grant the motion for employment of an ex
pert or find that the government is required to provide 8 
substitute. 

This article will examine the provision in R.C.M. 703(d)
allowing for substitution of an expert selected by the gov
ernment and ”will identify factors which should be 
considered by convening authorities and military judges in 
determining whether the government has provided or is ca
pable of providing an “adequate substitute.” This will be 
accomplished through a brief review of R.C.M. 703(d) fol
lowed by an examination of the corresponding rule In 
federal civilian criminal practice. Finally, the recent Su
preme Court decision in Ake v.  Oklahoma3 wil� be 
considered for its possible impact on R.C.M. 703(d). It is 
hoped that this article will provide military defense counsel 
with a framework for successfully arguing for retention of a 
defense selected expert at government expense. 

From the outset, it must be understood that an accused 
in a court-martial always has the option of engaging the 
services of an expert at his or her own expense.4 This arti
cle is concerned with the accused who cannot afford to pay
for the assistance of an expert or who elects to request that 
the government pay for an expert even though he or she 
could afford to pay for the expert. 

R.C.M. 703(d) and the Provision for 811 
“Adequate Substitute” 

When the analysis of R.C.M. 703(d)’is read in conjunc
tion with the rule, it becomes clear that the drafters 
believed that the government should be permitted to substi
tute its expert for one requested by the defen’se when the 
assistance of an expert is necessary. The drafters conclud
ed that the intent of R.C.M. 703(d) was to allow the 
convening authority to provide a party with the services of 
a government agency as an alternative to paying for services 
of the party’s requested expert: 

Because funding for such employment is the responsi
bility of the command, not the courts-martial, and 
because alternatives to such emplowent may be avail
able, application to the convening authority is 
appropriate. In most cases the militjuy’s investigative, 
medical or other agencies can provide the necessary 
service. Therefore, the convening authority should 
have the opportunity to make available such services 

’ as an alternative.6 

.’ The drafters indicated that R.C.M. 703(d) was based on 
paragraph 116 of the Manual for Courts-Martial, 1969,’ 
and referred the reader to the cases of United States v. 
Johnson, 8 Hutson v. United States,9 and United States Y. 

Simmons. lo Paragraph 116 of the 1969 Manual did not, 
however, provide for substitution of a government expert 
for a defense requested expert as does R.C.M. 703(d). Simi
larly, a review of Johnson, Hutson, and Simmons reveals no 
foundation for B rule permitting Substitution of an expert 
selected by the government for an expert requested by the 
defense. It thus appears that the basis for the provision in 
R.C.M. 703(d) allowing for substitution of a government 
expert for a defense requested expert is not as clear as the 
drafters seem to imply. As is noted above, however, the lan
guage of the rule coupled with the analysis leaves little 
doubt as to the drafters’ intent. The question which remains 
is: what considerations should a convening authority or 

P” 

’ 

I Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 703(d) [hereinafter cited as R.C.M.]. 
*’The standard to be applied in determining whether an expert is “necessary” can be confueing and is beyond the wpe of thispaper. For a discussion of this 
area, see Hahn, Voluntary and Involuntary Expert Testimony in Couns-Martial, 106 Mil. L. Rev. 77, 87 (1984). For a discussion of the “necessary” analysis 
under the Criminal Justice Act of 1964, see Decker, Expen Services in the Defense o/Cn‘rninal Cases.‘The Constitutional and Sraturory Rights ofhdigents, 51 
U. Cm.L. Rev. 574 (1982). 

I , ’’105 S. Ct.1087 (1985). 9 . 

‘Mi.R. Evid. 7Wc).
’R.C.M. 703(d) refers to employment of “expert witnesses.”R.C.M. 703(d) analysis. however, speaks of governmental services which may be made availa
ble as an alternative to a requested expert. Included among the services mentioned are investigative services. It thus appears that the analysis recognizs that 
a party may properly request expert assistanceunder R.C.M. 703(d) even when that assistance will not necessarily be testimonial in nature. 

FR.C.M. 703(d) analysis. 
’Manual for Courts-Martial,‘United States, 1969 (Rev. ed.), para. 116 bereinafter cited as MCM, 19691. 
822 C.M.A. 424,47 C.M.R. 402 (1973). 

19 C.M.A. 4?7,42 C.M.R. 39 (1970). 
I O 4 4  C.M.R. 804 (A.C.M.R. 1971),petition denied, 44 C.M.R. 940(1972). 
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military judge apply in determining whether the govern- Applicability of the Federal Rule to Courts-Martial 

ment is capable of providing an "adequate substitute" for a 

defense requested expert? An examination of the corre- The purpose and goals of the Criminal Justice Act of 

sponding provision applicable to federal civilian criminal 1964 are praiseworthy and cannot be challenged. They are 

trials, the policy behind that rule, and judicial interpreta- fundamental to a fair system of criminal justice. No defen

tion of it may be helpful in this regard. dant facing federal criminal chargb should be hindered in 


presenting a defense because of the lack of financial re-
The Federal Rule sopces. Neither should a defendant facing trial by court

martial be hindered 'because of lack of access to expert as-
Underlying Policy sistance. Therefore, although the terms of the C h m U  

Justice Act of 1964 E v e  been determined not to apply to 
Section (e) of the Criminal Justice Act of I964 II gives in- &urts-martlal, l' the policy which the Act embodies must' 

digent defendants in federal criminal proceedings a means be. ItlfOllOWS that while iudicial opinions applying sec
of obtaining expert assistance at government expense: tion 8006A(e) are not biiding on the military in its 

Services other than counsel. application of R.C.M.703(d), the rationale and require-' 
ments expressed therein should be applicable in view of the 

(1) Upon request4unsel  for a defendant who is fi- common underlying policy.
nancially mable to obtain investigative, expert or other 
services necessary for an adequate defense may request In support of this argument, at least one court has con
them in an ex parte application. Upon fmdkg, &er an cluded that although section 3006A(e) is not applicable to 

state courts, the manner in which that section i s  applied onappropriate inquiry in an ex parte proceeding, that the appellate review should provide reliable guidance as to stateservices are necessary and that the person is financially 

unable to obtain them, the court . . . shall authorize trial denials and limitations with respect to investigative 

counsel to obtain such services. funds. l a  Additionally, in a concurring opinion in B case 


holding that military due process required the government 
The Criminal Justice Act of 1964 is applicable to trials in to provide the defense with a transcript of a key witness' 

United States district courts. l2 Its goal is to ensure that the testimony in a prior trial, the Chief Judge of the court of 
quality of legal tepresentation will no longer depend on the Military Appeals appears to have relied in part upon the re
accused's financial resources. It is intended to provide a sult which would have been required under section 
defendant who is financially unable with the same services 3006A(e) in a Federal court.l9 

that any other defendant might secure. I4 

The Criminal Justice Act originated with the Attorney Qualities Required in Section 3006A(e)Experts 
General's Committee on Poverty and the Administration of Cases considering section 3006A(e) have recognized that 
Criminal Justice (Allen Committee). I' In stating the pre- the purpose behind the provision is to put indigent defend
mise upon which its proposal rested, the committee said: ants as nearly as possible on par with nonindigents with 

regard to expert assistance.m They have gone beyond that,We believe that the system is impeded by the large however, and recognized that in order to achieve this goal,number of accused persons . . . unable to finance a experts provided to hdigents must share certain characterfull and proper defense. Persons suffering such disabili- istics with experts employed by nonindigents. For example,ties are incapable of providing the challenges that are it has been held that experts retained under sectionindispensable to satisfactory operation of the [adversa- 3006A(e) should be available as partisan witnesses for thery] system. The loss to the interests of the accused defense2' and need not be neutral and detached.=l Theyindividuals occasioned by these failures are great and should be available to assist the defense from the initiationapparent. It is also clear that a situation in which per
sons are required to contest a serious accusation but 
are denied access to the tools of contest is offensive to 
fairness and accuracy.l6 

18 U.S.C. 5 3006A(e) (1982). 
l2 18 U.S.C. 0 3006A(a) (1982). 
I 3  Subcommittee on Constitutional Rig& of the Committee on the Judiciary, 90th Cong.. 2d Sess., Report on the Criminal Justice Act in Faded  District 
Courts I11 (Comrn. Print 1969). 

Report of the Judicial Conference of the United States, 36 F.R.D. 277, 374 (1965). 
"Legislative History of the Criminal Justice Act of 1964, reprinted In 1964 US. Code Cong. & Ad. News 2990, 2994. 
"Attorney General's Committee on Poverty and the Administration of Federal Criminal Justice, Report at 1 1  (1963). 
"Johnson. 22 C.M.A. at 427,47 C.M.R. at 405; Hutson, 19 C.M.A. at 437-38,42 C.M.R. at 39-40; United Statcs v. Pearson, 13 M.J. 922 (N.M.C.M.R. 
1982). 
'*Mason v. Arizona. 504 F.2d 1345, 1352 (3d Cir. 1974). 
"United States v. Toledo, 15 M.J. 255 (C.M.A. 1983) (Everett, C.J. concurring). 
"United States v. Henderson, 525 F.2d 247 (5th Cir. 1975); United States v. Sanders, 459 F.2d 1001 (9th Cir. 1972); United States v. Schappel, 445 F.M 
716 @.C. Cir. 1971); United States v. Tate, 419 F.Zd 131 (6th Cir. 1969). See Self v. United States, 574 E2d 363 (6th Cir. 1978); United States v. W e l d ,  
513 F.2d 254 (9th Cir. 1975); see also United States v. Bass, 477 F.2d 723 (9th Cir. 1973). 
21 United States v. Reason, 549 F.2d 309 (4th Cir. 1977); United States v. Fretus, 530 F.2d644 (5th Cu.1976); United States v. Bass, 477 F.2d 723 (9th Cir. 
1973); Loe v. United States, 545 F. Supp. 662 (E.D. Va. 1982). 

V. United States, 545 F. Supp. 662 (E.D. Va. 1982). 
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of proceedings through the conclusion of the trial2’ and 
have suitable opportunity to observe the defendant (in the 
case of psychiatrists).2-1 Section 3006A(e) experts should be 
able to maintain a confidential relationship with the defense 
and not have to reprtto either the Or the prosecum
tor,25 they should have no conflict of interest with the 

and in no way be by the 
prosecutor’ 27 Some courts have even gone s’ far a’ t’ sug
gest that indigents and ‘Onindigents be On par with 
regard -to expert assistance unless the indigent defendant 
can select his or her own expert-. 

Although these characteristics deal with a federal-statute, 
they establish guidance which is arguablyjust 
to the military in determining what constitutes an “ade
quate under R‘C’M’ 703(d)* this reason, the 
holdings in cases distilling these characteristics deserve at
tention Of the military defense and be cited 
in argument when c o ~ s e lseeks to employ an expert wit
ness at government expense. 

Constitutional Considerations Raised by v-
This article is primarily concerned with iden of 

factors which should be considered by convening authori
ties and military judges in determining whether the 
governmenthas Provided Or can provide an sub
stitUte” for a defense requested expert’ Before any 
conclusions can be drawn, however, a 1985 Supreme Court 
decision establishing the minimal constitutional require
ments for defense access to expert assistance must also be 
considered. 
In Ake Y. Oklahome, 29 which was decided on February 

26, 1985, the accused was charged with murdering a couple
and wounding their two children. Prior to and at his ar
raignment, the defendant’s behavior was so bizarre that the 
trial judge on his own motion ordered him to be psychiatri
cally examined. Ake was subsequently diagnosed as 
paranoid schizophrenic-chronic with exacerbation, intense 
rage, poor control, and delusions. He was found to be in
competent to stand trial and committed to a state mental 
hospital. Six weeks later, the court was informed that the 
accused had become competent and would remain stable so 

Ilong as he remained on an ‘antipsychoticdrug. The state r e  
sumed proceedings. 

At a pretrial conference, the defense informed the prose
cution of its intent to raise an insanity defense and 
requested that the accused be psychiatrically evaluated con
cerning his mental condition at the time of the okense, 
something which had not yet,been done. The defense re
quested that the court arrange for the evaluation or that the 
defense be provided with the funds to do so. The request 
was rejected on the basis ofthe Supreme court,s decision in 
United States ex rel Smith v. Baldi 3o 

f i e  accused’s sole defense at trial was insanity and there 
was no expert testimony for side concerning his 
mental state at the time of the He was convicted of 
all charges. The states requested the death sentence and the 
psychiatrists who had the accused as to compe
tence testified that he was still dangerous. The defense had 
no ert to rebut this testimony or to present mitigation,
and the accused was sentenced to die. On appeal, the 
Oklahoma Court of Criminal Appeals concluded that, 
based upon the Supreme Court’s decision in Baldi, the state 
had no constitutional duty to provide the accused with a 
psychiatrist. 31 

In reversing and remanding the case for a new trial, the 
United States Supreme court stated it6 belief that a‘jystjw 
cannot be equal where, simply as 4 result of his poverty, a 
defendant is denied the to participate meaning
fully in a judicial proceeding in which his liberty is at 
stake.,,32 The court further recognized that ‘Iwhen the 
state has made the defendant’s mental condition relevant to 
his criminal culpability and to the punishment he might 
suffer, the assistance of a psychiatrist may well be crucial to 
the defendant’s ability to marshal his defense.’’ 33 It went on 
to say: 

[without the assistance of a psychiatrist to conduct a 
professional examination on issues relevant to the de
fense, to help determine whether the insanity defense is 
viable, to present testimony, and to assist in preparing 
cross examination of a State psychiatric witness, the 
risk of inaccurate resolution of insanity issues is ex
tremely high. 34 

23UnitedStates v. Bass, 477 F.2d 723 (9th Cir. 1973); United States v. Taylor, 437 F.2d 371 (4th Cir. 1971). See United States v. Thierault, 4-40F.2d 713 
(5th Cir. 1971), lutei appealed, 474 F.2d 359 (5th Cir.), cert. denied, 411 U.S.984 (1973); see also United States v. Reason, 549 F.2d 309 (4th Cir. 1977); 
United States v. Walker, 537 F.2d 1192 (4th Cir. 1976); United States v. Chavis, 486 F.2d 1290 @.C. Cir. 1973). 
24 United States v. Taylor, 437 F.2d 371 (4th Cir. 1971); Loe v. United States, 545 F. Supp. 662 (E.D. Va. 1982). See also United States v. Schappel, 445 
F.2d 716 (D.C. Cir. 1971). 
25 United States v. Hams, 707 F.2d 653 (2d Cir. 1983); United States v. Edwards, 488 F.2d 1154 (5th Cir. 1974); United States v. Bass, 477 F.2d 723 (9th 
Cir. 1973); United States v. Theirault, 440F.2d 713 (5th Cir. 1971), luter appealed, 474 F.2d 359 (5th Cir.), cert. denied. 411 U.S. 984 (1973). See United 
States v. Grammar, 513 F.2d 673 (9th Cir. 1974); United States v. Sutton, 464 F.2d552 (5th Cir. 1972). 
26United States v. Marshall, 423 F.2d 1315 (10th Cir. 1974). 
27 United States v. Bass, 477 F.2d 723 (9th Cir. 1973); United States v. Matthewsj472 F.2d 1t73 (4th Cir. 1973).See also United States v. Davis; 481 F.2d 
425 (4th Cir,), cerf. denied, 414 US. 977 (1973). 
28United States v. Edwards, 488 F.2d 1154 (5th Cir. 1974); United States v. Bass, 477 F.2d 723 (9th Cir. 1973); United States v. Matthews, 472 F.2d 1173 
(4th Cir. 1973); Report of the Judicial Conference of the United States, 36 F.R.D. 277, 374 (1965). See United States v. Reason, 549 F.2d 309 (4th Cir. 
1977). Conrm United States v. Lincoln, 542 F.2d 746 (8th Cir.), cert. denied, 429 U.S. 406 (1976); United States v. Chavis. 486 F.2d 1290 @.C. Cir. 1973); 
United States v. McNally, 485 F.2d 398 (8th Cir. 1973), cert. denied, 485 U.S. 978 (1974). 
29 105 S. Ct. 1087 (1985). 
m344  U.S. 561 (1953). 
”A k e  v. State, 663 P.2d 1 (Old. Crim. App. 1983). 

105 S.,Ct.at 1093. 
331dat 1095. 
”Id. at 1096. 
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The Court apparently agreed on constitutional grounds , 
with those courts of appeal which, on statutory grounds,
have concluded that to present an adequate defense, an in
digent may need more than a mere psychiatric evaluation. 
He or she may require the assistance of an expert through
out the preparation and presentation of his or her defense. 
Accordingly, the Court established the following rule: 

w h e n  a defendant demonstrates to the trial judge 
that his sanity at the time of the offense is to be a sig
nificant factor at trial, the State must, at a minimum, 
assure the defendant access to a competent psychiatrist 
who will conduct an appropriate examination and as

( 	 sist in evaluation, preparation and presentation of the 
defense. This is not to say, of course, that the indigent 
defendant has a constitutional right to choose a psychi
atrist of his personal liking or to receive funds to hire 
his own.Our concern is that indigent defendants have 
access to a competent psychiatrist for the purpose we 
have discussed, and as in the case of provision of coun
sel we leave to the State the decision on how to 
implement this right. 35 

In determining the extent of a state’s eonstitutional duty 
to provide an indigent with an expert to assist in his or her 
defense, at least so far as psychiatrists are concerned, the 
Supreme Court was not willing to go as far as some courts 
of appeal in their interpretation of section 3006A(e). For 
example, the Court did not require states to allow indinenfsyE5 
to chooseheir own psychiatrist, nor did the Court require
‘states to provide funds for indigents to hire their own. Itye) 
appears that the Court will require certain minimal quali
ties in psychiatrists provided to indigents, however. As is 
noted above, they will be required not only to conduct an 
evaluation, but also to be available to the defense to assistre 
throughout the case. Additionally, they will apparently 
have to be detached from the prosecution. 

The trial court in this case believed that our decision in 
United States ex rel. Smith v. Baldi . . . absolved it yBs 
completely of the obligation to provide access to a psy- ,‘ 
chiatrist. . . . [ w e  disagree. . . . [weither Smith nor 
McGarty v. O’Brian . . .to which the majority cited in k 5  
Smith even suggested that the Constitution does not 
require any psychiatric examination or assistance 
whatsoever. Quite to the contrary, the record in Smith V�5 
demonstrated that neutral psychiatrists in fact had ex
amined the defendant as to his sanity and testified on 
that subject at trial, and it was on that basis that the 
Court found no additional assistance was necessa
ry. . . . Similarly in McGarty the defendant had been 
examined by two psychiatrists who were nor beholden 
to the prosecution. 36 

In the wake of Ake v. Oklahoma. it appears that not only 
will psychiatrists, and arguably other experts, have to be 
provided to indigent defendants when the necessity for such 
assistance is demonstrated, but also the psychiatrist (or oth
er expert) who is provided will have to meet minimal 
standards concerning availability to the defense and detach
ment from the prosecution. 

3sId.at 1097. 

361d.at 1097-1098 (emphasis added). 


Conclusion 
The provision in R.C.M. 703(d) allowing the government 

to provide an “adequate substitute” for a defense requested 
expert when assistance of an expert is necessary is relatively 
new and untested. No standards are provided to assist in 
determining whether a potential substitute for a defense re
quested expert will be “adequate,” yet convening
authorities and military judges will have to make that de
termination whenever the defense proposes to hire an 
expert at government expense. To assist them in this re
gard, guidelines which can be applied on a case-by-case
basis wdl have to be developed. 

Section 3006A(e) was designed to make expert assistance 
available to indigent defendants in federal civilian ctiminal 
trials. Its underlying purpose i s  equally applicable to the 
military. Therefore, the manner in which section 3006A(e) 
has been applied on appellate review, coupled with the con
stitutional requirements set forth in the recent Supreme
Court decision of Ake v. Oklahoma, should provide reliable 
guidance as to determinations in the military concerning 
whether a government expert is .an “adequate substitute” 
for a defense requested expert. These sources suggest a se. 
ries of questions which can be asked by convening 
authorities and military judges when.trying to make that 
determination: 
Will the expert be made available to assist the defense dur
ing all phases of the trial?; 
Will he or she be given the professional freedom to assume 
the role of a partisan on behalf of the defense withovt fear 
of retribution?; 
If a psychiatrist, will he or she be permitted to take the 
time to conduct the complex evaluation necessary to deter
mine the defendant’s mental responsibility at the time of 
the offense?; 
Will he or she be able to maintain a confidential relation
ship with the defense?; ! 

Will he or she be personally selected by someone other than 
the trial counsel, the staff judge advocate, or the -convening 
authority?; and 
Will he or she be able to function.on behalf of the accused 
without any feeling of obligation toward the prosecution,
for whatever reason? 

If the answer to each of these questions is an unqualified 
“yes,” then the expert will probably be an “adequate substi
tute.” If, however, the answer to any of the questions is ’ 
“no,” then the defense should argue that the convening au
thority or military judge should permit the defense to retain 
an expeft of its own selection at government expense. 
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Corroboration of Accomplice Testimony: 
The Military Rule 

Captain Kurt J. Fischer 

Fort Jackson Field Ofice, US.Army Trial Defense Service 


Introduction 
The accused, Sergeant Smith, is a platoon sergeant. He is 

charged with stealing boots and socks from his company
supply room. At trial, the government’s evidence against 
Sergeant Smith consists chiefly of the testimony bf Private 
Jones, a newly assigned supply clerk. Private Jones testifies 
that on Jones’s first day of work Sergeant Smith handed 
him some boxes containing boots and socks and told Jones 
to put the boxes in Smith’s car. Sergeant Smith told Jones 
that he would “fix him up” with some boots and socks at a 
later time. Jones further testifies that he complied with the 
order even though he knew that the property belonged to 
the United States Government. 

On cross-examination, Private Jones concedes that when 
he was initially questioned by military police investigators,
he denied knowing abut the theft Of boots and 
s6cks from the supply room. Additionally, Private Jones is 
uncertain whether the boxes were labeled or whether he ac
tually noticed the items in the boxes. Further, Jones is 
uncertain concerning the model and color of Sergeant 
Smith’s car. He testifies only that the car was a dark “com
pact” model. After Private Jones’s testimony, the trial 
counsel calls the company executive officer, who testifies 
that an audit of the supply room disclosed that twelve pairs 
of boots and fifty pairs of socks were missing. The govern
ment then rests its case, and the defense in turn rests its 
case. 

The defense counsel now faces a number of questions.
First, is Private Jones an accomplice? If so, does this fact 
result in application of a special rule of legal sufficiency,Le.,. 
i s  corroboration required? In addition, how should counsel 

argue a motion for a finding of not guilty? Finally, if a mo
tion for a finding of not guilty is unsuccessful, what 
instructions should counsel request regarding accomplice
testimony corroboration? This article will examine these 
questions and suggest responsive defense arguments. 

Accomplice Testimony 
An accomplice is an individual who is “culpably involved 

in the crime with which the accused is charged.”’ ‘In deter
mining whether a witness i s  an accomplice, courts generally
inquire as to whether the witness could have been convicted 
of the crime for which the accused is on trial. * The pres
ence of a witness at the scene of the crime, for example, is 
not sufficient to establish that the witness is an accom
plice. Further, ,a witness, knowledge that the crime was 
going to be committed does not establish that the witness is 
an accomplice. 4 Likewise, the accused’s use of a witness’ 
property in the commission of the crime is insufficient to 
support a finding the witness is an accomplice^ More

_.bver, if a witness lacks the lllenS rea necessary to a 
t h h  he or she‘is guilty of ’thecnm ith which the accused 
is charged, the witness is not.an acco-mplice, .A&ordingly, 

’ h law enforcement officer or confidential informant working 
at the behest of government authorities who participates in 

commission of a crime for the sole purpose of gathering P 

idence against the other participant or participants i s  not 
an accomplice. ’ If there is conflicting testimony concerning 
whether a witness is an accomplice, the militaryjudge must 
submit the question to the court-martial members; but if it 
+i! undisputed that the witness was culpably involved in the 
crime, the military judge must rule as a matter of law that 
the witness is an accomplice and instruct the members 

,.accordingly. 

‘United States v. Hopewell, 4 M.J. 806, 807 (A.F.C.M.R. 1978); see United States v. Schreiber, 6 C.M.A602,609, 18 C.M.R. 226, 233 (1955) (“an accom
plice is one who aids or abets the principal wrongdoer in the commission of an bfferise”); see generally W. Lafave & A. Scott, Criminal Law, 502-03 (1972). 
’Stephenson v. United States, 211 F.2d 702 (9th Cir. 1954); ,United States v. Foushee, 13 M.J. 833 (A.F.C.M.R.),petition denied, 14 M.J. 213 (C.M.A. 
1982); 3 F. Wharton, Criminal Evidence 343 (1973 & Supp. 1985) [hereinafter cited as Wharton]; see United States v. Adams, 19 M.J. 996, 998 (A.C.M.R. 
1985) (court reasoned that fraternization ‘‘victim’’ was accomplice because she could have been convicted of the crime with which the accused was charged); 
but see United States v. Allums, 5 C.M.A. 435, 18 C.M.R. 59 (1955) (court assumed that buyer of illegal drug was accomplice of seller); United States v. 
Bey, 4 C.M.A.665, 16 C.M.R. 239 (1954) (trainee who gave money to platoon sergeant in exchange for official favors was accomplice of platoon sergeant). 
A split of authority exists concerning whether a receiver of stolen goods is an accomplice of the thief. Annot., 74 A.L.R. 3d 560 (1976). The general rule is 
that a suborner of perjury and the person suborned are not accomplices. Wharton, supra, at 359. 
’United States v. Garcia, 22 C.M.A. 8,46 C.M.R.8 (1972); United States v. Hopewell, 4 M.J. at 807; United States v. McCue, 3 M.J. 509, 512 (A.F.C.M.R.

‘ 1977) (citing United States v. Holt, 427 F.2d 1114 (8th Cir. 1970)). 
4See, e.g.,Miller v. State, 290 Ala. 248, 275 So. 2d 675 (1973); Commonwealth v. Scoggins, 451 Pa. 472, 304 A.2d 102 (1973); see generally Wharton,supm 
note 2, at 343 11.47. 
’See People v. Chbos, 57 N.Y.2d 798, 441 N.E.2d 1106, 455 N.Y.S.2d 588 (1982). 
6See. e.g., Halquist v. State, 489 S.W.2d 88 (Term. Crim. App. 1972); Tibbetts v. State, 494 S.W. 2d 552 (Tex. Crim. App. 1973); see generally Wharton, 
supra note 2, at 343 n.47. 
‘Wharton, supm note 2, at 343 11.47.see also United States v. Baker, 2 M.J. 360 (A.F.C.M.R. 1977) (individual working for Air Force office of Special 
Investigations is not an accomplice). 

F*See United States v. McCue, 3 M.J. 509 (A.F.C.M.R. 1977); United States v. Graalum, 19 C.M.R. 667 (A.F.C.M.R.)(in federal and military courts, if 
there is no dispute in evidence, trial judge must instruct jury that witness is an accomplice, but if dispute exists, witness’ status should be submitted to jury 
for resolution), petition denied, 19 C.M.R 413 (C.M.A. 1955); Annot.,‘I9 A.L.R.2d 1352 (1951). For cases in which the issue whether a witness was an 
accomplice was submitted to the jury, see, e.g.,People v. Small, 55 A.D.2d 994, 391 N.Y.S.2d 192 (N.Y. App. Div. 1977); Bethany v. State, 565 S.W.2d900 
(Term. Crim. App. 1978). For cases in which the court ruled as a matter of law that a witness was an accomplice, see, e.g., People v. Ferlin, 203 Cal. 587, 
265 P. 230 (1928); Francis v. State, 636 S.W.2d. 591 (Tex Civ. App. 1982). 
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Traditionally, courts have concluded that a witness’ cul
pable involvement in the commission of the crime with 
which the accused is charged is a special circumstance af
fecting the witness’ credibility. Almost all jurisdictions 
require the trial judge to specifically instruct the jury to 
view accomplice testimony with caution because accom
plices have an incentive to falsify or slant their testimony. lo 

Jurisdictions differ, however, on the necessity for a special 
rule of legal sficiency of the evidence requiring corrobora
tion of adcomplice testimony. 

Generally, three approaches have been taken to the ques
tion of accomplice corroboration. At common law, no 
requirement existed that the prosecution corroborate an ac
complice; convictions could be based on an accomplice’s 
testimony alone if the jury believed the witness beyond a 
reasonable doubt. The majority of American jurisdictions 
continue to follow the common law rule and permit juries 
to convict solely on the basis of an accomplice’s testimo
ny. l 2  In almost half of the states and in the United 
Kingdom, however, a rule of law has been created requiring 
that the prosecution corroborate accomplice testimony,in 
order to obtain a legally sufficient conviction Finally, in a 
number of jurisdictions, a conviction may rest on the un
corroborated testimony of an accomplice unless the 
accomplice’s testimony is insufficient under a test developed 
to measure the facial adequacy of an accomplice’s testimo
ny. For example, in Mississippi, an accomplice’s testimony
alone is sufficient for a conviction unless it is “self-contra
dictory,” “improbable,” or “impeached.”l4 Similarly, in a 
number of federal circuits, an accomplice’s testimony need 
not be corroborated unless it is facially “incredible or un
substantial.”I5 In jurisdictions where a rule of law 

’ 
marton,  supra note 2. at 349. 

regarding the legal sufficiency of accomplice testimony has 
been created, the trial court must apply the rule of law pri
or to sending the case to,the jury and, in appropriate cases, 
instnkt the jury regarding its application. I6 

The Military Rule 
The military accomplice corroboration rule was first es

tablished by the boards of review. In 1951, the President 
codified the rule in paragraph 153a of the Manual for 
Courts-Martial.ln  The military rule under the early board 
of review decisions, subsequently codified in paragraph 
1 5 3 q  fell into the third category of accomplice Corrobora
tion rules described above; that is, it required that the 
government corroborate an accomplice’s testimony only 
under limited circumstances. Specifically, the rule provided
that “a conviction cannot be based . . . upon uncorrobo
rated testimony given by an accomplice in a trial for an 
offense, i f .  . . the testimony is self-contradictory, uncer
tain, or .improbable.”l9 after promulgation of the Military 
Rules of Evidence and the resultant reorganization of the 
Manual for Courts-Martial, the accomplice corroboration 
rule was placed in the Manual section on The 
language of the rule was unchanged. 

The 1984 Manual, however, contains no specific mention 
of the accomplice corroboration rule. The question whether 
the military accomplice corroboration rule remains in effect 
under the new Manual has not been resolved. A number of 
arguments can be made by defense counsel in support of a 
conclusion that the rule remains in effect. First, the draft
ers’ analysis to the findings provision of the 1984 Manual, 
Rule for Courts-Martial (R.C.M.) 918, indicates that the 
accomplice corroboration rule is still applicable in courts

“Wharton, supra note 2, at 349-50; see United States v. Cheung Kin Ping, 555 F.2d 1069 (2d Cir. 1977); but see United States v, Lee, 6 M.J.96, 98 
(C.M.A. 1978) (Fletcher, C.J.,concurring in the result) (“I am convinced that an instruction on the testimony of an accomplice should not be given, request
ed or not. Ibelieve it is improper to call attention to the testimony of any witness.”).For a discussion of the cautionary instruction on accomplice testimony 
given in the federal courts, see h o t . ,  17 A.L.R. Fed. 249 (1973). 
“Caminetti v. United States, 242 U.S. 470 (1917); see e.g.. Ellis v. United States, 321 F.2d 931 (9th Cir. 1963); United States v. Moran, I51 F.2d 661 (M 

Cir. 1945); 7 I. Wigmore, EVIDENCE 8 2056, at 40448 (Chadbourne Rev. 1978 it Supp. 1985) bereinafter Cited as Wigmore]. 
”For a state by state list of the jurisdictions that require accomplice corroboration and those that do not, see H. Underbill, Criminal Evidence 8 182, at 532 
(1973, & Supp. 1979) [hereinafter cited as UNDERHILL]. 
”See id; Wigmore, supra note 11, at 415-16. 
I4Young v. State, 212 Miss. 460, 54 So.2d 671 (1951); see Feranda v. State, 267 So.2d 305 Miss. 1972). 
I5See, e.& United States v. Turner, 528 F.2d 143, 161 (9th Cir. 1975), eert denied, 423 U.S. 996 (1976); United States v. hdrews ,  455 F.2d 632,633 (9th 

Cir. 1972); Darden v. United States, 405 F.M 1054, 1056 (9th Cir. 1969); Bass v. United States, 324 F.2d 168 (8th Cir. 1963); Lyda v. United States, 321 
F.2d 788 (9th Cir. 1963); Haakinson v. United States, 238 F.2d 775, 779 (8th Cir. 1956); McGimiss v. United States, 256 EM 621 (2d Cir. 1919). 
16See Wigmore, supra note 11,  at 415-16. 
”See United States v. McPherson, 12 M.J. 789 (A.C.M.R.),petition denied, 13  M.J.243 (C.M.A. 1982). The Legal and Legislative Basis, Manual for 

Courts-Martial, 1951 at 241 provided in pertinent part: 
It has also been mentioned that a conviction cannot be based upon the uncorroborated testimony of an alleged victim in a trial for a sexual offense, or 
upon the uncorroborated testimony of a purported accomplice in a trial for any offense, if in either case such testimony is self-contradictory. uncertain, 
or improbable. This rule has often been applied by the boards of review. See CM 26061 I ,  Willdnson, 39 B.R. 309, 326; CM 243927, Strong, 28 B.R. 
129, 146; CM 298830, Pridgen, 7 B.R. (ETO) 225.245; CM 267651, Boswell, 44 B.R. 35,42; and CM 259987, Loudon, 39 B.R. 104, 114. 
In the Wilkinson, Pridgen, and Strong cases cited by the Legal and Legislative Basis, Manual for Courts-Martial, 1951, the board of review d&lthat a 

conviction could not be based on the uncorroborated testimony of a alleged sex crime victim whose testimony was self-contradictory. uncertain,or improba
ble. See United States v. Wilkinson, 39 B.R. 309 (A.B.R. 1944); United States v. Pridgen, 7 B.R. (ETO) 225 (A.B.R. 1944); United States v. Strong, 28 B.R. 
129 (A.B.R. 1944). This sex crime victim corroboration rule was codified in the Manual for Courts-Martial in 1951 and remained a part of the Manual until 
promulgation of the Military Rules of Evidence in 1980 when it was omitted. In the Boswell and Loudon opinions, the Board of Review ruled that a convic
tion could not be based on the uncorroborated testimony of an accomplice if the testimony was self-contradictory, uncertain, or improbable. See United 
States v. Boswell, 44 B.R. 35 (A.B.R. 1944); United States v. Loudon, 39 B.R. 104 (A.B.R. 1944). 
lnTheaccomplice corroboration rule was first codified in para. 1530, Manual for Courts-Martial, United States, 1951 and remained a part of the Manual 

until 1984. Manual for Courts-Martial, United States, 1984 [hereinafter cited as MCM, 19841; see paras. 74a(2), 153a. Manual for Courts-Martial, United 
States, 1969. 
I9Manual for Courts-Martial,United States, 1969, para. 1530. 
2o Manual for Courts-Martial,1969 (Rev. ed.), para 74a(2). 
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martial. The analysis to R.C.M. 918 states, “As to jnstruc- , 

tions knceraing.accomplice testimony, see United Srufes v. 
Lee, 6 M.J. 96 (C.M.A. 1978); United States v. Moore, 8 
M.J. 738 (A.F.C.M.R. 1980), U#‘d,> 10.M.J. 405 (C.M.A.. 
1981) (regarding corroboration).” 2 1  Significantly, both 
opinions cited by the drafters state the traditional military
accomplice corroboration rule. In Lee, the court held, 
“[Th’&‘ are] two limitations upon akcomplice testimony.
The first precludes conviction upon such testimony if it is 
hcorroborated and is ‘self contradictory, uncertain, or im; 
probable.’ ”22 Likewise, the court in Moore reasoned, “The 
law on accomplice testimony is well settled. A conviction 
cannot#be based upon uncorroborated testimony given by 
an accomplice in a trial for any offense if the testimony is ’ 
‘self-contnWctory,uncertain or improbable.’ ”23 The spe
cific citation ‘of the drafters of the 1984 Mahual in the 
analysis to R.C.M.918 to the Moore and Lee decisions is 
thus a strong indication that the President, in approving the 
new Manual, did hot intend to chhge military law with re
spect to the corroboration of accomplice testimony. This 
argument is particularly persuaside’infight of the fact that 
the accompke corroboratiori rule ’oAginally was judicially 
established and the Manual merely codified the rule after it 
was fully effective in courts-martial.24 

Another argumknt exists in support of 
lidity of the accomplice coeoboration rule. Military Rule of 
Evidence 101(b)( 1) iequirdthat courts-martial follow fed-’ 
era1 district court pradtice as closely as practicable. A 
number ‘of federal courts apply an accomplice corrobora: 
tion ruk’analagous to the long-standing military rule. 23 

These courts hold that ’a conviction cannpt be based on the 
uncorroborated testimony of an accomplice if the accom
plice’s testimony is facially “incredible or unsubstantial.” 26 

Defense counsel should argue that Militaxy-Rule of Evi
dence 101(b)(l) requires that military judges apply the 
federal accomplice rule and that as the lannuane emDloyed 
by the federal-courts is virtually ideiticd to-thelan&ag 
the traditional military rule, military law on the issue is 
c6angeiI by the omission of a ‘specific reference 
accomplice corroboration: in the new Manual. This argu
ment, however, is undermined by the fact that a number of 

is resolved, defense counsel should adamantly assert its 
validity, 

Assuming that the military ‘accomplice corroboration 
rule remains in effect, another issue requiring discussion is whether applicatioxi of the rule is a question of law for the 
military judge or a question of fact,for the court membe 
In other words, should the military judge determine the 
gal sufficiency of the government’s case under the tule in 
deciding a motion for a finding of not guilty, or should the 
military judge submit the question to the court members by 
instructing on the rule? Further, the rule contains two sepa
rate parts; the determination of whether ,the accomplice’s 
testimony is  self-contradictory, uncertain, or improbable;
and the determination of whether the accomplice’s testimo
ny has been corroborated. Should the judge decide one of 
these questions and the jury the other? Even though the ac
complice corroboration rule has long been a part of military 
law, there is n6,definitiveanswer to these questions. 

The Coud df Military eals discussed these questions
in United States v. Alhms. 28 Corporal Allums was charged 
with wrongful possession and sale of marijuana.‘The chief 
government witness was the alleged buyer of the substance. 
The gdvernment also introduced a confession. Prior to find
ings, the defense reqdested that the law officer instruct the 
court members that the buyer was an accomplice and that 
the accused could not be rconvicted upon uncorroborated 
testimony of an accomplice if the testimony was 4cself-con
tradictory, vague, or hncertain.” The law officer refused td 
give this instruction. Allums was convicted, 8nd he argued 
on appeal that this refusal was prejudicial error. 

? t 

After holding -that the buyer ’was an accomplice, the -Court of Military Appeals ruled that the buyer was uncer
tain as to “some puints.”29 Because the Cuurt of Military 
Appeals resolves only legal questions, this ruling indicated 
that the court considered the determination as to whether 
testimony was self-contradictory,runcertain, or improbable

“to be a legal question that niust be resolved by ‘the trial 

I “ 

, / ’ 

federal courts opinions hold that no special accomplice cor- . I 

roboration rule exists and the question whether an 
accomplice’s testimony alone is sufficient for a conviction is 

a factual issue for the jury to resolve.27 In any ,

clear answer exists to the question concerning th 

ing validity b: the accomplice corroboration’rule; the issue 

awaits resolution in the appellate courts. Until the question , 


I ’ 

- 3

22 united stat& v. tee, 6 M.J.96,97 (c.M.A. i978). 
I 

oore, 8 M.J. 738, 740 (A.F.C.M.R. 1980), ufd, 10 M.J. 405 (C.M.A. 1981). 
contking validity of the accomplice corroboration tuIe, defense counsel also should cite the Military Judge’s Benchbook, Dep’t of 

h y ,  Pam.NO. 27-9 ( 1  May 1982) (Cl, 15 Feb. 1985). On 15 February 1985,’pe Benchbook was &ended to reflect changes in military law resulting from 
the promulgation of the 1984 Manual. Aftefrevieqrhg the 1984 Maaual, the drafters of the qenchbook retained a specific delineation of the accomplice rule. 

*5 United States Y. Scales, 10 C.M.A. 326,27 C.M.R.800 (1959) provides support for an argument that the military accomplice corroboration rule is identi
cal to the rule applied in the federal courts. In Scales, the court referred to the military accomplice corroboration rule ‘as the equivalent of federal practice, 
citing United States v. Carengella, 198 F.2d 3 (Ith’Cir. 1952) and United States v. Wilson, 154 F.2d 802 (2d. Cir. 1946). 

26See,e.& cases cited in supra note IS. n 

27UnitedStates v. Owens, 460 F,2d 268 (loth Cir. 1972i Lebron v. United Stat?, 241 F.2d 885 (1st Cir. 1957); Johns v. United States, 227 F.2d 374 (10th
Cir. 1955). 
”5 C.M.A.435, 18 C.M.R. 59 (1955). 
29 Id. at 438, 18 C.M.R. at 62. I . 
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judge. x, After apparently concluding that this initial deter
mination was a legal one, the Allums court discussed 
whether the determination of corroboration was also a 
question of law. The court commented that corroboration 
was a technical concept which, like admissibility, was diffi
cult for court members to apply and usually beyond the 
expertise of the members. Further, the court observed that 
introduction of the problems of corroboration into courts’ 
deliberations would serve only to confuse the triers of fact. 
The court, however, expressly refused to rule on whether 
corroboration questions should be submitted to the mem
b e r ~ . ~ ~Instead, the court stated that in the case before it, 
the court had no doubt that Allum’s confession constituted 
sufficient corroboration and, therefore, Allums was not 
prejudiced by the omission of an instruction on accomplice 
testimony corroboration. 

Subsequently, in United States v. Lippincott, 33 the Air 
Force Board of Review adopted the suggestions in Allums 
that application of both parts of the accomplice corrobora
tion rule was a matter for the military judge, not the court 
members. 34 Sergeant Lippincott was charged with three 
specifications of larceny; the law officer sua sponte instruct
ed the court members that accomplice testimony was of 
doubtful credibility and should be viewed with great cau
tion, but omitted reference to accomplice corroboration. On 
appeal, Lippincott argued that the law officer’s failure to in
struct on accomplice corroboration required reversal. 35 The 
board of review rejected this argument, citing Allums and 
reasoning that the accomplice corroboration rule involved 
application of technical concepts to determine the legal, as 
opposed to the factual, sufficiency of the evidence, and thus 
law officers should not instruct on the issue. 

The reasoning of the Allums court and the Lippincott 
board is consistent with the current military practice under 

the confession corroboration rule. Military Rule of Evi
dence 304(g) provides that an admission or confession of an 
accused may not be considered as evidence against him or 
her unless the essential facts of the statement are corrobo
rated by evidence independent of the accused. Significantly,
Military Rule of Evidence 304(g)(2) requires corroboration 
as a condition of admissibility and, therefore, unequivocally 
makes the existence of corroboration a legal question for 
resolution by the military judge, not a factual matter for 
resolution by the court members. 36 

Similarly, the determination of accomplice corroboration 
should be made by the military judge. As n o t a  in Allums 
and Lippincort, the existence of corroboration is an abstract 
legal concept, more appropriately left to the judge. Moreo
ver, the determination as to whether testimony is self
contradictory, uncertain, or improbable requires a careful 
analysis of case law interpreting the terms and application 
of technical legal concepts. This determination should also 
be made by the military judge. Finally, the accomplice cor
roboration rule is a rule of legal sufficiency; ordinarily the 
determination of the legal sufficiency of the evidence is 
made by the judge, not the members. 37 In short, under the 
best reasoned view, the military judges should apply both 
parts of the accomplice corroboration rule. 

Substantial authority exists, however, in support of the 
position that the court members should be instructed on the 
accomplice corroboration rule. Paragraph 7441 (2) of the 
1969 Manual and its predecessor, paragraph 153a, required
that the military judge instruct on the issue. 38 In addition, 
the drafters’ analysis of R.C.M. 918 indicates the propriety
of instructing on accomplice corroboration.39 Furthermore, 
numerous appellate court opinions state the necessity of in
structing the court members on the rule upon defense 
request.40Thus the law on this issue is not settled, and de
fense counsel properly may request that the military judge 

MTheUniform Code of Military Justice art. 67(d), IO U.S.C. 5 867(d) (1982) provides in pertinent part, “The Court of Military Appeals shall take action 
only with respect to matters of law.” In United States v. Bennington, 12 C.M.A. 565, 31 C.M.R. 151 (1961), the Court of Military Appeals treated the 
determination as to whether an accomplice’s testimony was self-contradictory, uncertain, or improbable as a legal question. In Bennington. the accused was 
convicted inter alia of consensual sodomy. Id. at 566, 31 C.M.R.at 152. The Court of Military Appeals ruled that the testimony of Bennington’s accomplice 
was self-contradictory, uncertain, and improbable. The court also found that the accomplice’s testimony was uncorroborated and, therefore, reversed the 
convictions. Id. at 568-69, 31 C.M.R. at 15655; see United States v. Leyva, 8 M.J. 74 (C.M.A. 1979); United States v. Lee, 6 M.J. 96 (C.M.A. 1978) rour  
examination of the record fails to convince us that the testimony is self-contradictory, uncertain, or improbable”); United States v. Donati, 14 C.M.A. 235, 
34 C.M.R. 15 (1963) (court treats determination whether accomplice’s testimony is self-contradictory, uncertain, or improbable as a legal question). 
3 1 5C.M.A. 438-39, 18 C.M.R. at 62-63. 

321d.at 439, 18 C.M.R. at 63. , 

3339C.M.R. 932 (A.F.B.R. 1968). Previously, in United States v. Newsom, 38 C.M.R.833 (A.F.B.R. 1967),petition denied, 38 C.M.R. 441 (C.M.A. 1968) 
the board noted that the Court of Military Appeals had repeatedly expressed reservations regarding the propriety of instructing on the accomphe corrobo
ration rule, citing United States v. Zeigler, 12 C.M.A. 604, 31 C.M.R. 190 (1962); United States v. Scales; United States v. Polak, 10 C.M.A. 13, 27 C.M.R. 
87 (1958). 
34 39 C.M.R.at 934. 
35 Id. 
36For cases applying the confession corroboration rule, see, e.g., United States v. Lowery, 1 3  M.J. 961 (A.F.C.M.R.)petition denied 14 M.J. 310 (C.M.A. 
1982); United States v. Woodley, 13 M.J. 984 (A.C.M.R.)petitiondenied 15 M.J. 77 (C.M.A. 1982). 
37SeeUnited States v. Seigle, 22 C.M.A.403,47 C.M.R. 340 (1973) (court notes that generally the legal ~Ufficien~yof the evidence is a matter for the judge, 
not the jury); see generally Fed. R. Crim.P. 29(a) (motions for judgement of acquittal by reason of legal insufficiency of the evidence are resolved by federal 
district judge prior to submission of the case to the jury). 
38CompareManual for Courts-Martial, United States, 1969 (Rev. ed.) para. 7k(2) with Manual for Courts-Martial, United States, 1969, para. 1530. 
39 See supra text accompanying note 2I. 

*See e.g..United States v. Weeks, 15 C.M.A.583, 36 C.M.R. 81 (1966); United States v. Scales, 14 C.M.A. 14, 33 C.M.R. 226 (1963); United States v. 
Borland, 12 M.J. 855 (A.F.C.M.R. 1981) petition denied 13 M.J. 235 (C.M.A. 1982); United States v. Hopewell, 4 M.J. 806 (A.F.C.M.R. 1978); United 
States v. Wilson, 2 M.J. 683 (A.F.C.M.R.1976), u rd ,  3 M.J. 186 (C.M.A. 1977). For a recent case indicating that it is ordinarily appropriate to instruct on 
the accomplice corroboration rule, see United States v. Heyward, 17 M.J. 942 (A.F.C.M.R.),petition granted, 19 M.J. 29 (C.M.A. 1984). The court stated 
that military judges should instruct on the accomplice corroboration rule if an accomplice’s testimony “may be found to be self-contradictory, uncertain, or 
improbable.” Id. 17 C.M.R. at 946. 
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instruct the court members on accomplice corroboration 
even after the judge has denied a motion for a Gnding of not 

. .  or Improbable” 
, Military 

Neither the Manual for Courts-Martial nor the appellate 
case law has precisely klefined the terms “self-contradictory,
uncertain and improbable.” Appellate decisions, however, 
have established a number of rules governing application of 
the criteria. First, the law is settled that an accomplice’s 
testimony must be corroborated only if it is self-contradic
tory, uncertain or improbable in its “essential aspects.”41 
Unfortunately, the term “essential aspects” has not been 
clearly defined. It is doubtful, however, that courts will find 
that an accomplice’s testimony requires corroboration un
less the witness’ testimony is self-contradictory, uncertain 
or improbable with respect to the identity of the accused as 
the perpetrator of the c,rime or a fact material to proving
that a crime was committed. 

The term “self-contradictory”has undergone some judi
cial interpretation. The courts have held that the self
contradictory factor relates solely to the testimony of the 
witness during trial.” The fact that an accomplice has 
made prior statements does not establish that the witness’ 
testimony is self-contradictory. Furthermore, the fact that 
one accomplice testifying for the government contradicts 
another accomplice testifying for the government does not 
establish that the testimony of either witness is self-contra
dictory.43The testimony of an accomplice at trial must be 
internally inconsistent to trigger the corroboration 
requirement. 

Appellate opinions likewise have narrowed the scope of 
the term “improbable.” The courts have ‘ruled that a wit
ness’ testimony is not improbable unless reasonable minds 
could not disagree concerning the veracity of the witness’ 
testimony.44 In other words, if some reasonable minds 
could find part or all of the accomplice’s testimony believa
ble while others may not,‘ the witness’s testimony is. not 
improbable for purposes of the accomplice corroboration 

41 United States v. Lippincott, 39 C.M.R. at 933. 

rule.4s The appellate courts narrow reading of the term 
“improbable”is well-illustratedby the Army Court of Mili
tary Review’s opinion in United States v. McPherson. 46 

Private First Class McPherson was charged with inter aZia, 
housebreaking and larceny of stereo equipment. The gov
ernment’s case was based primarily on the testimony of two 
acc,omplices who claimed that they conspired to steal stereo 
equipment from their company supply room. The two men 
claimed that they climbed through a fourth floor window 
onto the roof of the building in which the supply room was 
located and entered a window of the supply room. Both ac
complices testified that McPherson was not originally part 
of the plan, but when they entered the supply room, they
found McPherson already in the room stealing the equip
ment. At this point, the accomplices claimed, the three men 
agreed to take the equipment. Further, the accomplices 
contradicted each other concerning the roles the three indi
viduals played in the removal of the equipment from the 
supply room. The court specifically noted that it found the 
testimony of the two accomplices “unusual,” but nonethe
less hled that it was not improbable.47 Although the court 
did not specifically state the analysis it used in determining 
whether the accomplices’ testimony was improbable, the 
conclusion reached by the court is consistent with the gen
eral rule that military courts will not find testimony 
improbable for purposes of the accomplice corroboration 
rule unless no reasonable person could find the testimony
believable.48 

The “uncertain” language in the military accomplice cor
roboration rule has been the subject of very little judicial
interpretation. In United Stares v. Allums,49 the Court of 
Military Appeals provided some guidance for the term’s ap
plication; the court, however, did not carefully analyze the 
term. The court addressed whether the testimony of Al
lum’s accomplice, Griffin, was uncertain for the purposes of 
the accomplice corroboration rule. Private Griffin testified 
that Corporal Allums handed him several packages of a 
vegetable substance which Griffin believed was marijuana.
During this meeting, Griffinagreed to pay twenty dollars to 
Allums. Griffin, however, denied that he requested Allums 
to obtain the marijuana for him, and denied that he initially 

~~ 

42See, e.g.,’United States v. Hubbard, 18’M.J. 678 (A.C.M.R. 1984), petition granted, 19 M.J. 312 (C.M.A. 1985); United States v. Rehberg, 15 M.J. 691 
(A.F.C.M.R.),petition denied, 16 M.J. 185 (C.M.A. 1983); United States v. McPherson, 12 M.J. 789 (A.C.M.R.),petition denied, 13 M.J. 243 (C.M.A. 
1982); United States v. Copeland, 21 C.M.R. 838, 859 (A.F.B.R.),petition denied, 22 C.M.R. 331 (C.M.A. 1956); United States v. Jones, I 5  C.M.R. 664,671 
(A.F.B.R.), petition denied, 15 C.M.R. 431 (C.M.A. 1954). The Court of Military Appeals’ opinion in United States v. Bennington, 12 C.M.A. 565, 31 
C.M.R. 151 (1961) provides an example of testimony the court deemed self-contradictory. In this case, the alleged accomplice in consensual sodomy claimed 
at w e  point in his testimony that the acts of sodomy with the accused were distasteful to him, and he would not have consented to them but for his indul
gence in alcohol. Later in his testimony, however, the accomplice admitted he had voluntarily removed his pants to facilitate the act. Further, he admitted 
that in the past he had voluntarily engaged in numerous acts of unnatural copulation with men and, indeed, on one occasion had agreed to engage in homo
sexual activity to steal from his partner. As a result, the Court concluded that these contradictions in his testimony established that the witness’ testimony 
was self-contradictory for purposes of the accomplice corroboration rule. Id at 568-69. 31 C.M.R. at 1 5 4 5 5 .  
“United States v. McPherson, 12 M.J. 789 (A.C.M.R.), petition denied, 13 M.J. 243 (C.M.A. 1982). 
“United States v. Dim, 22 C.M.A. 52,46 C.M.R. 52 (1972). 
“Id. For example, in United States v. scales, IO C.M.A. 326, 27 C.M.R. 400 (1959), the accused argued on appeal that an accomplice’s testimony was 
improbable because there was a one to three week delay between the alleged sodomy and the reporting of the incident by the accomplice. The accused 
averred that it was unlikely that an individual would delay this long in reporting such a heinous act and, therefore, the accomplice’s testimony was improba
ble. The court, however, rejected this argument, ruling that the witness’ testimony was not improbable. Id at 328. 27 C.M.R. at 402. 
‘6United States v. McPherson, 12 M.J. 789 (A.C.M.R.),petition denied, 13 M.J. 243 (C.M.A. 1982). 
47 Id.  at 791. 
48See United States v. D i u  In United States v. Hubbark the court itated that it would find testimony improbable if the testimony “strain[ed] logic’’ or 
“contradict[ed] the physical evidence.” 18 M.J. at 683. i 

49United States v. Allurns, 5 C.M.A. 435, 18 C.M.R. 59 (1955). See supra notes 28-32. 
sa ~d at 438, 18 C.M.R. at 62. 
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offered to pay Allums for the marijuan 
averred that he never complied with his 
twenty dollars to Allums. 

Private Griffin’s testimony was uncertain on a few mat
ters. He testified he did not know “if you could call it a 
purchase or not.” Griffin also testified that he was not sure 
the substance was marijuana. But Griffin was certain that 
Allums gave him a vegetable substance (that Griffin be
lieved to be marijuana) that he promised to pay Allums 
twenty dollars in exchange for the substance, and that he 
smoked a portion of the vegetable substance that Allums 
transferred to him. Nevertheless, the Court ruled that his 
testimony was uncertain on “some points” and, according
ly, invoked the corroboration requirement.51 The Allums 
case establishes, therefore, that even if an accomplice’s testi
mony is certain on facts sufficient to establish the elements 
of the crime, the comboration requirement will be invoked 
if the accomplice is uncertain on “some points” which are 
logically relevant to the case. Accordingly, the term “uncer
tain” in the accomplice corroboration rule i s  the least 
narrowly construed portion of the rule and provides the 
best opportunity for defense counsel to obtain invocation of 
a corroboration requirement. 

Corroboration 
If an accomplice’s testimony is self-contradictory,uncer

tain, or improbable, the next question is what amount and 
what nature of evidence are necessary to corroborate the 
accomplice. United Stares v. Thompson 52 is the leading mil
itary case on the question of what evidence is necessary to 
corroborate an accomplice’s testimony. In this case, Ser
geant Thompson, a marine, was accused of multiple sales of 
heroin. The government’s case was based on the testimony 
of a series of accomplices. The defense case consisted of a 
general denial of the allegations and testimony regarding
Thompson’s good character. After presentation of evidence, 
the military judge instructed the court members on the ac
complice corroboration rule. Additionally, however, he 
instructed the court members that the testimony of one ac
complice may corroborate the testimony of another. He 
further instructed the court that corroboration of an ac
complice’s testimony “may be evidence substantiating the 

credibility of the accomplice as distinguished from evidence 
relating to the commission of the crime by the accused.” 53 

On appeal, Sergeant Thompson argued that the latter 
two instructions by the military judge were improper, The 
Navy Court of Military review agreed, holding that the tes
timony of an accomplice was never su!licient to corroborate 
the testimony of another accomplice. Further, the Court 
stated that the evidence necessary to corroborate an a&m
plice’s testimony not only must be independent of the 
accomplice or sccomplices, but also must “connect the ac
cused with the commission of the crime charged.”55 Thus, 
evidence regarding the good character of the wcomplice or 
accomplices is insufficient corroboration. Likewise, inde
pendent proof that the crime was committed is insufficient. 
The corroborating evidence must identify the accused as 
the perpetrator of the ‘crime. Additionally, defense counsel 
should note that an accused’s confession universally has 
been held sufficient to corroborate an accomplice’s
testimony.M 

uceS corroboratingev
idence independent of the accomplice or accomplices, what 
standard of proof is applied? The Thompson case does not 
address this question, pd there is little military law dn the 
subject. Courts may analogize to Military Rule of Evidence 
304(g), the confession corroboration rule. Military Rule of 
Evidence 304(g)( 1) specifically delineates the quantum of 
evidence necessary for corroboration of an accused’s confes
sion or h s s i o n .  The d e  provides that the independent
corroboration evidence “need raise only an inference of the 
truth of the essential facts [of the accused’s statement.]’’
Further, the evidence for confession corroboration need not 
be suflicient to establish the accused‘s guilt beyond a rea
sonable doubt, and the corroborating evidence may be 
susceptible of other e4ually plausible ihferences. Defense 
counsel should vigorously dispute application of the confes
sion rule ;to accomplice corroboration. First, a persuasive 
military authofity exists in support of an argument that evi
dence offered to corroborate an accomplice must be of a 
“substantialand conlirming” nature.57 Furthermore, courts 
traditionally hold that the evidence necessary to- corrobo
rate an accomplice must be consistent only with guilt.58 

51 Id Likewise, in United Stales v. Bennington, the Court of Military Appeals concluded that corroboration was required if M accomplice’s testimony was 
uncertain “as to some details.” 12 C.M.A. at 569, 31 C.M.R. at 155. See supra notes 30 and 42. 
5244C.M.R. 732 (N.C.M.R. 1971). 
”Id. at 736. 
”Id at 736-37; accord United States v. McCue, 3 M.J. 509, 513 n.2 (A.F.C.M.R.1977). 
”44 C.M.R. at 737. The Air Force Court of Military Review adopted this analysis in United States v. Wilson,2 M.J. 683 (A.F.C.M.R. 1976). af’d 3 M.J. 
186 (C.M.A. 1977). In this case, an accomplice testified that Airman Wilson was in possession of heroin on the day Weson IeR to assume temporary duties 
at Zargoza Air Base.Spain. The government attempted to corroborate the accomplice by introducing Wilson’s written orders requiring that he report to 
Zargoza Air Base on a certain date for temporary duty. The military judge instructed the court membcrs that they must determine whether this evidence 
constituted sufficient corroboration. The Air Force court ruled that the judge’s instruction was improper, reasoning that the military judge should have in
structed the court members that insutfcient corroboration existed as a matter of law because the orders did not connect Wilson with possession of heroin. Id 
at 685-86. The court further opined, however, that in some cases the determinations:(1) whether an accomplice’stestimony is self-contradictory, uncertain, 
or improbable; and (2) whether an accomplice’s testimony is corroborated, should be made by the court members. See supra text accompanying note 40. See 
also Unitad States v. Moore, 8 M.J. 738 (A.F.C.M.R. 1980) af’d 10 M.J. 405 (C.M.A. 1981). 
56UnitedStates v. Lee, 6 M.J. 96 (C.M.A. 1978); United States v. Wilson In Wilson the accused argued that his w n f a i o n  was insutfcient to corroborate 
an accomplice’s testimony because the accused also was an accomplice and one accomplice’stestimony never sutfcient to corroborate.thatof another. 2 
M.J. at 686. The court however, refused to adopt this analysis. Id. 
”United States v. Wilson,2 M.J. at 685-86. Under this view, however, the question of corroboration sometimes is a matter for the court members. See 
supra text accompanying notes 3g-40. The best reasoned and modern view is that of Mil. R. Evid. ?DQ(g)(l). Under the analysis of Rule 304 (g)(l), the 
existence of corroboration is a technical, legal determination not dependent on the weight of the evidenw, and the ruling is  always made by the trial judge. 
See supra text accompanying notes 36-37. 
”See Underhill supra note 12, at 552 and cases cited therein; I$ Mil. R. Evid. 3w(g)(l). 
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These latter rules specifically .address the question of ac
complice corroboration; defense counsel should contend, 
therefore, that they should be applied in lieu of the corrobo
ration rule tailored to address the admissibility of 
confessions. 

Conclusion 
Even’though the a lice,corroboratiQnrule has been 

a part of military law for over thirty-five years, the courts 
have not given extensive guidance on its application. This 
fact is particularly true with respect to the question whether 
application of the rule is a question of law for the military
judge 9r a question of fact ,for the members of the court. 
Defense counsel should attempt to capitalize on the indefi
niteness in the law. In the example at the beginning of this 
article, defense counsel should move for a finding of not 
guilty, and argue that Private Jones’s testimony established 
that he was culpably involved in the commission of the 
crime and, therefore, he is an accomplice as a matter of 
law. Further, defense counsel should contend that because 
Private Jones is uncertain on “some points’ 
vant to  the case, the government must c 
testimony. 59 Finally, the d e should argue to the milita
ry judge t h a t ’ a s  the nment did not present 
corroborating evidence,‘itscase’is insufficient as a matter of 
law. ‘Counsel should emghasize to the judge that cor
roborating evidence must identify the accused in the 
commission of the crime, and thus the fact that an audit 
showed that boots and socks were missing from the supply 
room is inmfficient. 

In the event the military judge rules that the komplice
corroboration rule’s omission from the Manual establishes 
that it is no longer effective, t4e defense has preserved this 
issue for appeal. Furthermore, if the military judge rules 
that application of the accomplice corroboration rule is a 
question of law, denies the motion for a finding of not 
guilty, and does not instruct the court on the rule, the issue 
whether application of the rule i s  a matter for the judge or 
members will be preserved for appeal. If the military judge 
declines to apply the rule because he or she believes its a p
plication is a factual matter for the court members, defense 
counsel should request instructions on the accomplice cor
roboration. rule. 6o Specifically, defense counsel should 
request that the judge instruct the court-martial that a con
viction cannot be based on the uncorroborated testimony of 
an accomplice whose testimony is self-contradictory, uncer
tain or improbable. In addition, the judge should be 
requested to instruct the court that if an accomplice is un
certain on “some points,” his testimony is uncertain. 
Finally, the defense should request that the court-martial be 

results at trial, but also can force resolution on appeal of is
sues which ,long have remained unsettled. 

s t 

1 . 

ih 

. , 

~ 

1 ‘ I . 

instructed that corroborating evidence mhst identify the ac
cused in the commission of the crime and must be of a 
substantial and confirming nature. 

By understanding the intric of the accomplice cor
roboration d e ,  defense counsel not only can achieve better 

59 An argument that Jones’s testimony is seif-cofitradictory because he made a prior inconsistent statement to military police investigators would be in con
travention of well-settled law. See supra text accompanying note 42. Likewise, an argument that Jones’s testimony is improbable would have no regal or 
logid basis. See supra text accompanying notes 44-48. 
6o Failure to request instructionson the accomplice corroboration rule constitutes a waiver of the question whether the instructionswere appropriate unless 
the appellate court‘finds “plain error.” United States v. Lee 6 M.J.96 (C.M.A. 1978); United States v. Stephen, 15 C.M.A. 314, 316, 35 C.M.R. 286, 288 
(1965). The appellate courts will and plaih error only if the accomplice’stestimony was of “pivotal” importance to the government’s case, and the defense 
“seriously attacked” the credibility of the accomplice. United States v. Moore, 8 M.J. at 740, see United States v. McFarlin, 19 M.J. 790 (A.C.M.R.),petition 
denied, 20 M.J.314 (C.M.A. 1985). 
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t tXerk‘of Court Notes 

Court-Marthd Processing Times 
processing times for the first quarter; Fis

cal Year 1986 (October-December 1985) show no 
significant differences from Fiscal Year 1985 processing 
times reported in the January issue of The Army Lawyer.
The first quarter report is based on 396 general court-mar
tial records and 198 BCD special court-martial records 
processed in the Clerk of Court office. 

Average trial and review processing times were as 
follows: 

GCMPERIOD MEASURED - .BCDSPCM 
From Charges or Restraint b 48 days 33 days 

, 1

Sentencing 
From Sentencing to Action of 52 days 46 days

Convening Authority 
From Convening Authority 6 days

Action to Dispatch 
From Dispatch to Receipt by 7 days- Judiciary, C O W S  cases 
From Dispatch to Receipt by 1 1  days

Judiciary, USAREUR cases I 

From Dispatch to Receipt by 14 days
Judiciary, EUSA cases 

Summarizing Specifications in Iniial Promulgating Order 
Rule for Courts-Martial ‘1 114(c)(l) permits the order. .  . 

promulgating the initial action in a court-martial case to in
clude a summary of the charges and spdcifications rather 
than a verbatim recital. The rule analysis in Appendix 21 
explains that “[tlhe charges and specifications should be 
summarized to adequately describe tach offense, including
allegations which affect the maximum authorized punish
ments.” Further instructions and some examples of 
correctly summarized specifications are shown in Appendix 
17 of the 1984 Manual for Courts-Martial, at page A17-1. 

One jurisdiction’s Special Court Martial Order Number 3 
of 1985 summarized the Specification of Charge I as fol
lows: ‘‘Dereliction of Duty, on or about 15 September
1984.” The Specification of Charge I1 was summarized as 
follows: “Larceny of US Government property, on or about 
15 September 1984.” The Amy’COurt of Military Review 
made no correction in the promulgating order; The C3ui-t 
of Military Appeals, however, after granting review and up
on deciding the case with a summary disposition, 
commented critically that, “In order to provide an adequate
description of each offense,*the court-martial order in this 
case should have included a statement of the act constitut
ing the dereliction, and the value of the property stolen.’! 
,United Scutes v. Templin, CMR 21134 (C.M.A. 1986). 

The ”due of monky or property involved is a matter af
fecting the maximum authorized punishment of seSeral 
offenses. These and other matters affecting maximum pun
ishment, which must always be reflected in a summarized 
specification, are conveniently listed in Appendix 12 of the 
Manual. In addition to dereliction of duty, offenses that 
may require a more adequ escription than the mere 
name of the offense includ spiracy, solicitation, and 
conduct unbecoming an officer, as well as the various of
fenses involving disobedience or disrespect. 

Examination and New Trial Note 

. Review of Special Courts-Martial 
In processing applications for relief under k c l e  69(b),

UCMJ, it has been noted that some jurisdictions have failed 
to complete an R.C.M. 1 1  12 review. A non-BCD special 
court-martial requires an R.C.M. 11  12 review after the con
vening authority has taken his or her action. A post-trial 
recommendation to the convening authority regarding the 
findings and sentence, similar to the one prepared pursuant 
to R.C.M.1106, is not a substitute for the review required
by Article 64(a), UCMJ, and R.C.M. 1 1  12. 

Contract Appeals Djvision Note 

Lieutenant Colonel David C. Zucker & Major John T.Jones, Jr. 
Trial Attorneys 

Appeals of General Dynamics, Pomona Division 
The Armed Services Board of Contract Appeals 

(ASBCA) issued two decisions in March, 1986, in the Gen
eral Dynamics Division Air Defense gun (DIVAD)
litigation. The decisions provided guidance on the time in 
which a contracting officer must issue a final decision on a 
claim, and on the board’s jurisdiction over matters subject 
to a criminal indictment. The Army’s position was upheld 
on both issues. General Dynamics and four senior company
officials were indicted on 5 December 1985 for allegedly
fraudulently shifting costs incurred under a fixed price 
Army Research & Development contract for a prototype 
DIVAD system to its Independent Research & 
ment and Bid & Proposal overhead accounts. This allegedly 

permitted General Dynamics to seek reimbursement for a 
portion of its multimillion dollar overrun through overhead 
allocated to several cost reimbursable contracts. 

General Dynamics appealed to the ASBCA, characteriz
ing the indictment as a “constructive final decision.” The 
Army promptly moved to dismiss for lack of jurisdiction.
Shortly thereafter, General Dynknics and its co-defendants 
moved in federal district court to dismiss the criminal ac
tion, arguing that “primary jurisdiction” lay with the 
ASBCA because of the underlying cost accounting contract 
issue. 

General Dynamics then filed claims with the administra
tive contracting officer seeking reimbursement of the 
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Contract Law Note 
, 
, Commerce Business Daily Publication Requirements

I 

Contracting officers and their legal advisors should be 

l aware of Army Acquisition Letter 8 5 4 2 ,  3 0  December 

I 1985. This letter adds a requirement at Army FAR Supple-

I ment 6 5.203 (AFARS 0 5.203) that contracting officers 


verify the date of synopsis publication in the Commerce 

Business Daily (CBD), document the contract file, and issue 

the solicitation no earlier than fifteen days from the date of 

publication. This requirement was highlighted by Brigadier

General Henry, the Competition Advocate General of the 

Army, in a memorandum to competition advocates on 6 

February 1986. The procedure is intended to help promote 

competition and assist in preventing protests alleging regu

latory and statutory violations concerning publication of 


b procurement actions in the CBD. 
The impetus for the above action is the increasingly strict 

standards that Congress has imposed on executive agencies
requiring procurement-related materials to be published in 
the CBD, and makes several recent decisions of the Comp
troller General more noteworthy than might otherwise be 
the case. The thrust of these statutes and decisions has been 
to promote full and open competition, in procurement 
actions. 

Generally, Federal Acquisition Regulation 0 5.203(a)
(FAR 0 5.203(a)) requires that a proper notice of a contract 
action be published at least fifteen days before issuance of a 
solicitation. FAR 0 5.203(b) requires an agency to allow at 
least thirty days response time for receipt of bids or propos
als from the date of issuance of a solicitation. (Special 

(". situations requiring other periods are outlined in FAR 
6 5.205.) Finally, FAR 6 5.203(f) permits contracting of
ficers, absent evidence to the contrary, to presume that 
notice has been published 10 days (6 days if electronically
transmitted) following transmittal of the synopsis to the 
CBD. The recent protest decisions eliminate this presump
tion and put teeth into the other two above-stated 
publication requirements. 

The first case to touch on the issue was Harris Corpora
tion. I Harris protested the sole-source award of a delivery 
order to another corporation, contending that the United 
States Army had made the award in less than the required
thirty day period after synopsizing the procurement. The 
Comptroller General sustained the protest, holding that the 
Army improperly rejected a potential source of supply by 
making the sole-source award prior to the expiration of the 
mandatory publication period as outlined in the Small Busi-I ness Act as amended by Public Law No. 9&72.z 

In AUL Instruments, Inc., the Comptroller General dis-
I cussed the presumption of publication provision contained 

in Department of Defense FAR Supplement 0 5.203 
(DFARS 0 5.203) and found it invalid. The Army had 
transmitted the synopsis of the proposed procurement to 
the CBD for publication on 9 August. The actual date of 

'Comp. Gm.Dec. 5217174 (22 Apr. 1985), 85-1 CPD para. 455. 
297 Stat. 4 0 3  (1983) (codified at IS U.S.C. 0 637(e) (Supp. 1 1983). 
'Comp. Gen. Dec. 5216543 (24 Sept. 1985), 85-2 CPD para. 324. 
'Comp. Gen.Dec. E219508 (11 Nov. 198S), 85-2 CPD para. 535. 
'Comp. Gcn.Dec. 5220717 (23 Oct. 1985), 85-2 CPD para. 452. 

award of the contract was 21 September. The Army argued 
that the DFARS provision allowed a presumption of publi
cation two days after transmittal to the CBD, or 1 1  August, 
even though, because of error, publication did not actually 
occur until 15 September. The Comptroller General held, 
however, that the notice requirement of the Small Business 
Act, as amended by Public Law No. 98-72, refer+ to the 
date of actual publication and could not be ,negated by a 
regulatory provision establishing a pregumption. Further, 
the decision noted that subsequent statutory enactments in 
the Small Business and Federal Prwurcment Competition
Enhancement Act of 1984 (Public Law No. 98-577) ex
pressly required actual advance publication in the CBD. In 
the face of these congressional mandates, any presumptions 
created a basic conflict. This included not only the DFARS 
provision (which has since been eliminated), but also the 
FAR provision noted above which allowed presumption af
ter six days. Responsible officials were encouraged to devise 
means to ensure prompt pubfication. 

* I 

Finally, in Kavouras, Inc, the Comptroller General sus
tained a protest where the agency had failed to properly
synopsize the procurement in the CBD fifteen days prior to 
issuing an order under a General Services Administration 
(GSA) schedule contract as required by regulation. As a re
sult, the protestor had insufficient time to prepare its 
proposal. Notable in this case was the decision to award 
costs as an incentive to pursuing the protest as competition 
had been limited by the agency's improper award of the 
contract. 

While competition has been the watchword, an agency is 
not accountable simply because a prospective bidder did 
not receive notice of the proposed procurement, If the agen
cy has met statutory and regulatory requirements, the 
burden shifts to the contractor to acquire procurement in
formation. In Neighborhood Ranger, Inc., s the protestor 
sought to have the Comptroller General extend its notice 
rulings to cover actual notice in a situation where the CBD 
was not reliably delivered to a remote area of Alaska. In 
this case, the Comptroller General held to precedent and 
determined that the agency had complied with all the no
tice requirements and that actual publication was 
constructive notice of the procurement to all potential offer
om. There was no procuring agency failure that would 
support a protest. 

The Comptroller General has determined that the statu
tory mandates for notice, publication, and competition will 
be enforced as literally stated in the legislation. Agencies
will have to ensure compliance with these requirements
and, upon doing so, will protect themselves from protests
for failure to properly synopsize procurement actions. Ma
jor Pedersen., 
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Criminal Law Notes 

Unit2 States v. SoIorio and Service Connection 
The Court of Military Appeals has again’ stretched the 

boundaries of the,service connection doctrine in a recent 
case on the subject. Yeoman First Class Solorio was 
charged with various sex offenses against minor females 
who were the dependents of fellow Coast Guardsmen. The 
offenses in issue occurred off-base in Alash. The military
judge dismissed these offenses at a court-martial in New 
York b a t  also involved similar sex offenses allegedly com
mitted on-base at Governor’s Island. The Coast Guard 
Court of Military Review reversed the trial judge’ pursuant 
to Article 62, Uniform Code of Military Justice.9 The 
Court of Military Appeals affirmed that court-martialjuris
diction existed over the off-base sex offenses with these 
minor dependent children in Alaska. In doing so, the court 
further broadened the scope of courts-martial’sservice con
nection jurisdiction. 

The Court of Military Appeals began in Solorio by noting
that its prior service connection decisions for this type of 
offense were ripe for reexamination “in light of more recent 
conditions and experience.” lo Furthermore, the Supreme 
Court’s opinions in OyCallahunv. Parker and Relford v. 
Commandant l2 permitted this evolutionaryapproach to de
fining service connection jurisdiction. In reaching this 
conclusion, the court relied upon the concept of a “living”
Constitution that has a fixed meaning to its several guaran
tees but those guarantees may be applied in the context of 
the current conditions of society. In Solorio, the relevant 
conditions which justified a different conclusion as to the 
existence of court-martial jurisdiction over this type of of4 
fense were our society’s recent concern for the victims of 
crimes, especially where children are the victims of sex of
fenses, and a recognition that the parents of such victims 
are themselves victims. 

From this starting point, the court moved to examine the 
’Callahan, it said, was primarily concerned 
ct of crimes on the armed forces and their 

missions.” Unless an offense had the requisite impact, it 
could not be t ied 6y a court-martial. This was because a 
court-martial trial deprives a soldier of the guarantees of 

621 M.J. 251 (C.M.A. 1986). 

the fifth and sixth amendments of the Constitution, specifi
cally, indictment by grand jury and trial by petit jury. Of 
less concern was the Supreme Court’s interpretation of arti
cle I, section 8, clause 14, as a limited grant of authority to 
Congress to make rules for the control of the nation’s mili
tary forces. I* 

These two initial conclusions, that society now recognizes 
t of the victim@) in the criminal prosecu

tion of an offense and that the O’Callahan service 
connection doctrine was foremostly concerned with the im
pact of crime on the military, led the court to three specific 
findings. First, the continuing effect on the victims of this 
type of Crime impacts on the morale of the military.*’Sec
ond, service connection may be measured by considering
the circumstances at the time of trial rather than just mea
suring the effects at the time of the offense.16 Third, the 
pendency of a court-martial for subsequent offenses is rele
vant in determining service connection. Each of these 
conclusions may be treated in a generic sense and applied to 
any offense. Taken together, they significantly expand the 
concept of service connectionjurisdiction. 

In some ways, Solorio is the functional equivalent of 
Trottier. What Trottier did for drug offenses, Solorio does 
for sex offenses against dependent children. While not cre
ating a per se categorization for service connection 
jurisdiction purposes, it is hard to imagine such an offense 
that would not be service connected in the future. 

But where Trottier narrowly focused on the offense in is
sue, Solorio, like United States v. Lockwood, l9 also 
addressed the whole of the service connectiondoctrine. The 
analysis used in Solorio clearly justifies the broadest view of 
who is the victim of an offense (e.g., parents of a minor 
child who is sexually abused) and how an offense impacts 
on military morale (e.g., potential adverse consequences of 
having the offender continue to serve at the victim’s place
of duty). Solorio also justifies the practice of several Courts 
of Military Review in considering the impact on military
medical services to determine the service connection of an 
offense. 2o Of potentially greater impact is the court’s con
clusion that the service connection doctrine is more 
concerned with protecting fifth and sixth amendment 
rights, which are waivable, rather than acting as a real limit 

’See Tomes, The Imaginarion of the Prosecuror: The Only Limitation to Off-Post Jurisdiction Now. Fifteen Years After O’Callahan v. Parker, 25 A.F.L.Rev. 
1. 31-33 (19851. ..~ 
‘United States v. Solorio, 21 M.J. 512 (C.G.C.M.R. 1985), afd, 21 M.J. 251 (C.M.A. 1986). Despite being reversed by two appellate courts, the military 

judge did an excellent job of rendering factual findings and legal conclusions in accordance with the format of the then-current legal standards. 
10 U.S.C. 8 862 (1982) [hereinaftercited as UCMI]. 

“21 M.J. at 254. 
395 U.S. 258 (1969). 

”401 U.S. 355 (1971). 
‘’21 M.J. at 255. 
l4 Id. at 256. This conclusion was not particularly critical to the result reached in Solorio, but it does lay the foundation to make serviceconnection jurisdic

tion a waivable requirement. The 5fth and sixth amendment protections are waivable (see Fed. R. Crim. P. 7(a) and 23(a)), so if that is all the service 
connection doctrine was meant to secure, its provisions should likewise be subject to waiver. 
l5 21 M.J. at 256. 
l6 Id. at 251. 
17 Id. 
‘‘United States v. Trottier, 9 M.J. 337 (C.M.A. 1980). 

I S  M.J. 1 (C.M.A. 1983). 
*‘See. 68.. United States v. Shorte, 18 M.J. 518 (A.F.C.M.R. 1984); United States v. Mauch, 17 M.J. 1033 (A.C.M.R. 1984). 

,
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on Congress’ power to make certain offenses by soldiers 
crimes against the UCMJ. Under this analysis, a soldier 
could, under appropriate waiver standards (voluntary, 
knowing, intelligent, and with the advice of counsel) elect 
trial by court-martial for the purpose of avoiding trial by a 
competent civilian jurisdiction instead of contesting court
martial jurisdiction.21 

Taken tbgether, the several rationales and conclusions of 
Solorio do not break new ground so much as they furrow 
wider and deeper the course of the service connection doc
trine as it has developed.since 1980 under the guidance of 
Chief Judge Everett. Notably, Judge Cox is ready to go fur
ther and in United States v. ScoctZ2would hold offenses 
prosecuted under Article 133, UCMJ, to be per se service 
connected because of the offender’s status as an officer of 
the armed forces. As yet, the Chief Judge has not gone so 
far.23 But counsel may look for additional developments in 
the service connection doctrine as the composition of the 
Court of Military Appeals changes and as service connec
tibn jurisdiction issues are petitioned for review to the 
United States Sdpreme Court. Major Clevenger. 

Ethical Questions Concerning Speedy Trial 

Writing for the court in United States v. Burris,” Judge 
Cox commented on the conduct of defense counsel. Both 
the trial judge and the Court of Military Appeals were dis
pleased with the “mascinations which went on in bringing 
this case before the court.”25 While the trial judge specifi
cally declined to state that there had been “sharp practice
involved,” the Court of Military Appeals indicated that 
“another judge may not have been as reticent.”26 The 
Court of Military Appeals apparently believed the defense 
counsel may have requested a date beyond 120 days, hoping 
it would go unnoticed and the time would be charged 
against the government. Judge Cox stated the court “would 
not hesitate to hold that a defendant is ‘estopped’ from 
claiming he lacked a speedy trial if the delay is caused by
defense misconduct.”27 The court, however, found insuffi
cient evidence in the record to support a finding of 
misconduct. The court cautioned that defense counsel who 
elect to negotiate a trial date ex parte with a docketing
clerk or the trial judge have “an ethical responsibility to in
sure that the clerk or judge is not misled or inadvertently 
deceived into setting a date which violates the speedy-trial 
rule.”**While the court did not specify how this rule might
work in practice, counsel should exercise caution. Clearly, 
defense counsel must not mislead the court or misrepresent 

I
I 

the facts, but it is doubtful the defense has an ailinnative 
obligation to see the government brings its case to trial with 
the speedy trial period.29 

Legal Assistance Terns 

Legal Assistance to Survivors of Gander, 
Newfoundland Tragedy 

Since the Occurence of the Gander, Newfoundland trage
dy on 12 December 1985, in which 248 soldiers of the lOlst 
Airborne Division (Air Assault) at Fort Campbell died, nu
merous electronic messages have been sent through legal 
channels to offer guidance and providing updates on efforts 
to assist survivors. Legal Assistance Update messages 1-6 
were published in the February 1986 issue of The Army 
Lawyer, at 52. 

Following are messages which have been sent as of 10 
April 1986, arranged chronologically. 

Air Crash Legul Assistance Updute #7 
This message, dispatched 15 January 1986, has the fol

lowing date-time group: P151914Z Jan 86. 
Subject: Air Crash Legal Assistance Update #7 
1. SJAs should ensure that their legal assistance office re
ceives and retains all previous messages involving the 
Gander tragedy. Family members are relocating and while 
a SJA may not be assisting anyone at this time, a require
ment to do so may develop in the near’future. Copies of 
prior messages can be obtained by calling the numbers in 
paragraph 7 below. 
2. 	SJAs are reminded that DAJA-LA message no. 3 
(P262055Z Dec 85, Subj: Aircraft Legal Assistance Update
No. 3) requires SJAs to advise this office when designating 
a LAO to assist a SA0 and family member. DAJA-LA 
message R091910Z Jan 86, Subj: Aircraft Legal Assistance 
Update No. 6, requires telephonic confirmation concerning 
intention to attend the special course for LAOs at TJAGSA 
18-19 Feb 86. TJAG has asked that all assisting LAOs 
attend. 
3. Family members have received their $3000 death gratui
ty and are starting to receive their $50,000 SGLI and 
private insurance payments. They are vulnerable to dubious 
sales and investment solicitations. LAOs and SAOs should 
counsel families concerning solicitations. LAOs and SAOs 

I 

In Lockwood. for &PIC, the accused faced 4 much less severe punishment at a special court-martial than he would have faced in a Texas crirdinal 
prosecution for the same offenses.The concept of waiver, it should be noted, was spccificaUy rejected in United States Y. Scott, 21 M.J. 345, 347 (C.M.A. 
1986), decided a month after Soloria 
2221 M.J. 345 (C.M.A. 1986) (Marine Corps officer‘soff-bw sexual offenseswith young female dependents of a retired Marine NCO were service connect
ed). Scott is signiEcant in its own right for asserting, without exception, that all on-post and all overseas offenses are service connected. 
23 Perhaps the Chief Judge is mindful, as government counsel should be, of Lieutenant Colonel Tomes’warning in his article on the service connection doc
trine (supra note 7, at 40) that the expanding scope of ~erviceconnection is not “a license to try by court-martial off-post offenses that have no rcal 
connection to the military.” 
%21 M.J. 140 (C.M.A. 1985). For a discussion of other issues in this casc, see Wittmayer, Appellate Courts Address Speedy TrialI&ues, The Army Lawyer,
Mar. 1986, at 63. 
2521M.J.at 144. 
26 Id 
27 Id. Cf:United States v. Cherok, 19 M.J. 559 (N.M.C.M.R.1984) (defense gm’amanship condemned),petition grunted, 20 M.J. 122 (C.M.A. 1985). 
”21 M.J. at 144. 
*’Model Code of Professional Responsibility DR 1-102(AX4) (1979). 
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should counsel families concerning the importance of sound 
investing and saving for, the future. They should be en
couraged to seek advice from knowledgeable, reliable, and 
trusted persons concerning the use of these payments. 

recommend any specific com
in the area, should discuss in 
and disadvantages of such in
ds, mutual funds, tax exempt

investments, certificates of deposit, insured savings ac
counts, life insurance, annuities, etc. LAOs and SAOs will 
also ensure that they understand the families’ military and 
veterans’ benefits. Families should also be counseled on the 
tax cansequences of these payments. 
4. The Legal Assistance M c e ,  Office of The Judge Advo

one: (202) 697-3170; AV 227-3710) 
any f d l y  member has a claim’for pri

vate life insurance rejected because the soldier was in the 
military or was on!a mission excluded from coverage by the 
terms of the policy. To date we are unaware of any such 
rejections. 

< I  

5. Family memGers may need wills or may have to revise 
their wills. At the appropriate time this matter should be 
discussed with them. 1 

6. Some families are.rcceivingphone calls from unidentified 
indivi4uals claiming to be attorneys or agents of a “manu
fabturer” of the Arrow airplane that crashed. The caller 
then asks if the family has tm attorney so that the possibili
tyTofa settIement can be discussed. This appears to be a 
means of getting information that could be used for an un
lawful solicitation of clients. LAOs should advise family
members to get the name and phone number of the caller, 
and refuse to answer any questions by stating: “Before I 
&ive you the information you want I would like to talk to 
my survivor assistance dfficer. If he indicates Ican give you
the information I will call you back in a few days.” The 
matter should be reported to the SA0 and the LAO. 
7. The Legal Assistance Office, Office of The Judge Advo-I . 

neral, is committed to providing all necessary 
e to LAOs and‘SAOs. Direct requests for assis

tance to either COL kichard S. Arkow or MkT John T. 
Meixell at (202) 697-3170 or AV 227-3170 from 0730 to 
1630 EST:Durhg nonduty hours, calls may be directed to 
COL Arkow at (703) 6444137 or MAT Meixell at (703)
425-1093. Collect calls will be accepted. 
i B  i 

. Airtrafi Legal Aaistance Updute #8 
This message, dispatched 23 January 1986, has the-fol
ing date-time group: P231315Z Jan 

Subject: AK Crash Legal Assistance Update #8 

A. DA msg P2718482 Dec 85, Subj: Legal Support for Sur;, 
vivor Assistance Oflicers Major General Overholt Sends . 

3.DNA-LA msg P15I9 142 Jan 86, Subj: Air Crash Legal 
kssistance Update #7: ‘ 

1. Ref A states “Alljudge advocates ,(will)devote their full 
effort to providing quality legal assistance and advice to the 
primary next of kin. . . .” This requirement extends to 
providing all possible legal assistance to these family mem
bers. If a requirement arises which is outside the normal 
ofice d e a  of practice, every effort should be made to find 
the answer. While this maximum support of family mem
bers is necessary, LAOs should be careful not to provide 

advice beyond their capabilities. When necessary, seek help 
from more kxperienced attorntys, both active and reserve. 
2. Due to the complexity and time,consumingnature of thd 
area of the‘law, the Army will not establish a centralized 
procedure to settle all claims,againsterrow Air. The extent 
of assistance that will be available should be decided NLT 
31 Jan 86. This decision will be forwarded ASAP. Howev
er, it i s  apparent that where lengthy litigation will not work 
a hardship’on the family, it may be in their best interest to 
consider retaining an attorney. Prior to discussing this mat
ter, LAOs must ensure that ,family-members are ready
emotionally to discuss this subject. SAOs should be con
sulted in this regard. * 

3. If assistance of the civiliari bar is required to pursue lia: 
bility claims, LAOS should actively assist family members 
to secure counsel fully qualifiedqand experienced, in that 
specialized area of law. Fee arrangements should also be 
considered in r,emmmendingcivilian counsel. UP para 2-3, 
AR 27-3, LAOs may refer clients to a particular firm as 
long as the appearance of favoritism by constantly referring 
clients to that particular firm is avoided. Unless based on 
personal knowledge, LAOs should avoid recommendations 
concerning the capabilities of a firm. However, a firm’s rep
utation may &beconveyed Yo the client.! As general 
practitioners, LAOs have an obligation to make referrals to 
specialists when advising clients in certain areas of the law: 
Commercial aircraft accident cases fall into this category. 
4. In cases where the client detekines that ci 
should be retained, the LAO shodd actively 
ent getting the best possible attorney and in negotiating
the most favorable fee arrangement possible. It is advisable 
for the LAO to review the retainer agreement before the cli
ent signs it, This review should include: a statement of the 
fee arrangement (to include any provisions for it to decrease 
if multiple clients retain the same attorney; whether the fee 
can be increased, and if so, under what conditions (it
should be clear that the fee cannot increase]; discussion of 
how expenses are calculated (to include how they will be 
shared among multiple clients); and if local counsel is nec

who will pay for !hem (the retained counsel should 
pay for the local counsel out of his contracted fee). 
$. To assist LAOs in this task, this office called a number of 
law firms that deal in this highly specialized area of the law 
and learned that their fee structures range from l5%40%. 
Those LAOs whose clients desire to retain civilian counsel 
should contact MAJ Meixell of this office for more 
information. 
6. Further information has been gathered concerning the 
incident described in para 6, Ref B.The caller claims to be 
a Mr.Buckley representing American International Insur
ance Company, the carrier for the aircraft manufacturer. 
This ofice has confirmed that this is a misrepresentatiqn.
Attorneys should alert their clients to this ruse, and should 
attempt to gather any information which could assist in 
identifying the individual responsible for it. This office is 
particularly interested in the identity of any law firm that 
attempts to contact the survivor shortly after they receive a 
call from “Mr. Buckley.” 
7. Active duty legal assistance officers (AD LAO) are re
minded that they have an obligation to assist the Reserve 
Component legal assistance attorneys (RLAO) designated 
to provide support as a result of the Gander tragedy. While 

-
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the RLAO will have primary contact with the PNOK, the 
AD LAO must be able to provide assistance and support to 
the WAO. It is particularly important to serve as a con
duit for information to those individuals. On receipt of any
DA messages, A D  LAOS should contact RLAOs they area 
assisting ASAP and convey this information. 

Aircrafi Legal Assistance Update #9 
This message, dispatched 31 January 1986, has the fol

lowing date-time group: P311530Z Jan 86. 
Subject: Air Crash Legal Assistance Update #9 
1. Within the parameters set forth in AR 27-3, active duty 
and Reserve legal assistance officers (LAOS) must provide
the highest quality legal assistance to family members of 
soldiers killed in the Arrow Air crash on 12 Dec 85. When 
deciding what they can do to assist, LAOs must take into 
account their experience, the extent of assistance required, 
whether the office has permission to practice in local courts, 
whether the LAO is admitted or may be allowed to practice 
before local courts, etc. After consulting with their SJA, 
LAOS should decide whether the assistance is appropriate
within these guidelines. An aggressive and proactive atti
tude is important. The following is a list of areas where 
assistance is generally appropriate, subject to the above con
siderations. The list is not intended to be all inclusive; 
however, LAOS will coordinate additional initiatives with 
the Chief, Legal Assistance Office, OTJAG, DA (Phone
(202) 697-3 170; AV 227-3 170). 

A. Assistance in tiling private life insurance claims and in 
resolving disputes arising therefrom. 
B.Preparation of personal federal h d  state income tax 

returns for deceased soldiers and family members. Special 
IRS assistance in this regard i s  being explored. 

C. Immigration problems of foreign spouses. This office 
will provide assistance for problems that cannot be resolved 
locally. 

D. Bills for Puerto Rican excise tax on household goods
shipments. LAOs should contact this office if they have this 
problem. 

E. Transfer of bank accounts, car titles, stocks, bonds, 
etc. Probate or administration proceedings may not be 
required in many states. 

F. Settling debt disputes. 
G. Getting property released from private storage

facilities. 
H. Settling lease termination problems. 
I. Advice on and probating wills. 
J. Securing letters of administration and the appointment

of guardians. 
K.Actively assist clients in retaining civilian counsel, to 

include calling firmsand negotiating fee arrangements. See 
Air Crash Legal Assistance Update #8 (DAJA-LA msg,
P231315Z Jan 86). Fees in the range of 15 to 25 percent are 
usually charged by large firms specializing in aviation acci
dent law. A referral list is available from DAJA-LA. 
2. The Army will not establish a centralized procedure to 
settle claims by family members against Arrow Air. In 
most cases, families would be well advised to secure civilian 

counsel. Families should be advised to expect that claims 
will not be settled for a lengthy period of time. Generally 
this delay inures to their benefit because results of the crash 
investigation will be helpful in determining damages. How
ever, in some cases (such as those involving aged parents)
delay may not be in the best interest of the client. The ex
tent of LAO involvement in the settlement process is still 
under review. This issue will be covered at the Special Le
gal Assistance Course at Charlottesville, VA on 18-19 Feb 
86. Clients should be advised to contact their attorney, ei
ther retained civilian counsel or their appointed LAO. 
LAOs contacted in this regard must keep this office in
formed. LAOS should determine which of their clients have 
not retained counsel and do not desire to retain counsel. 
This information should be communicated to this office 
immediately. 

Aircraft Legal Assistance Update #10 

This message, dispatched 6 February 1986, has the fol
lowing date-time group: PO61615Z Feb 86. 
Subject: Air Crash legal Assistance Update # 10 
1. Legal assistance officers (LAOS) are reminded that their 
primary role is to serve as an attorney and advocate for 
their client, i.e., the primary next of kin (PNOK). To the 
extent possible, the LAO may serve as a legal advisor to the 
Casualty Assistance Officer (CAO-formerly the Survivor 
Assistance Officer). If a confiict (or the appearance of a 
conflict) of interest arises, the CAO should be provided 
with another attorney from the local SJA office. Further, 
the LAO must make clear that he or she is not a spokes
man for the Army, but is acting in the role of personal 
counsel for the PNOK. 
2. A number of instances of competing claims for benefits 
are confronting LAOs. These claims are usually from an in
dividual who claims to be a common law spouse, or from a 
representative of an illegitimate child not recognized by the 
decedent. In these cases, LAOS may not provide any assis
tance until the Army has recognized the claimant's status. 
The LAO may provide information to these individuals 8s 
to how they can assert their claim. Once the claim is per
fected, the LAO may provide assistance, unless there is a 
conflict with the PNOK who has been a client. In those 
cases, the LAO should initiate action to obtain a separate
LAO for the newly recognized NOK. 
3. A number of questions have arisen concerning the in
come tax consequences of various death benefits. These 
questions should be discussed personally between the LAO, 
CAO, and the PNOK. The LAO should also provide all as
sistance possible in the preparation of the personal tax 
returns for the PNOK (to the extent the returns relate to 
the taxation of death benefits) and the decedent's estate. 
The following is general guidance concerning the federal in
come tax consequences of various payments: 

SGLI-No federal income tax 

Death Gratuity-No federal income 'tax 

DIC-Federal income tax 

Social Security-Varying tax consequences

Accrued pay and allowances-Taxable to the recipient

SBP-Taxable to the recipient 


This guidance relates only to federal tax consequences. The 
laws of each state must be examined separately to deter
mine the state tax consequences. 
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4. The IRS has designated “by name” representatives to as
sist soldiers’ families and executors/administrators in the 
preparation of federal tax returns. A list of these represent
atives will be distributed at the Special Legal Assistance 
Course at TJAGSA on 18-19 Feb 86. 
5. LAOs are reinhded that they must kee 
formed of any contacts they have with Arrow Air or its 
insurance representatives. The decision has not yet.been 
made as to the extent of the LAOs (or *e Army’s) role in 
assisting family members to settle claims resulting from this 
accident. I 

6. Active duty LAOS who are not authorized to practice in 
local courts should aililiate themselves with reserve JAs to 
provide in-court representation, where possible, under the 
guidelines set forth in DAJA-LA msg P311530Z Jan 86, 
Subject: Air Crash Legal Assistance Update #9. 
7. All LAOS h e  reminded of their ethical responsibility to 
report misconduct by fellow members of the Bar (DR
1-103, ABA Code of Professional Responsibility and Rule 
8.3, ABA Rules of Professional Conduct). Both DR 2-103 
of the ABA Code and’Rule 7.3 of the ABA Rules prohibit
solicitation of professional employment. While para 5-3, 
AR 27-1, makes the code applicable to military and civilian 
attorneys of the Judge Advocate Legal Senice, the conduct 
of private attorneys is governed by either the ABA Code or 
the ABA Rules depending on the state involved: Pending
further guidance, all LAOs should keep accurate records to 
include affidavits and MFRs of cases of improper solicita
tion. This matter will be.addressed at the Special Legal 
Assistance Course. 

Aircraft Legal Assistance Update #11 
This message, dispatched 11 February 1986, has the fol

lowing date-time group: P1116 15Z Feb 86. 
Subject: Air Crash Legal Assistance Update # 1 1 

1 .  This office has informally learned that Arrow Air has 
filed a petition for reorganization under Chapter 1 1  of the 
Bankruptcy Act. 
2. These proceedings shodd not-impact upon claims, filed 
or unfiled, for ‘wrongfuldeath against Arrow Air. 

’ 
‘Legal’Assistance Update #12 

. This message, dispatched 5 March 1986, has the follow
ing date-time group: R051515Z Mar 86. 
Subject: Air Crash Legal Assistance Update #12 
’ This message updated aviation accident Jawyer referral 
information which was distributed at the Special Legal As
sistance Course. 

r 

Aircr& Legal Assistance Update, #13I


This message, dispatched 14 March 1986, has the follow
ing date-time group: P1408OOZ Mar 86. 
Subject: Air Crash Legal Assistance Update # 13 
1.  The following guidance iddresses questions which arose 
from the Special Legal Assistance Course held 18-19 Feb 
86. 

A. Legal assistance support should be given to those pri
mary next of kin who are being fumished with survivor/ 

casualty assistance officers. In the case of divorced parents,
this will include support for each parent, even if one h8s 
been designated as the primary next of kin (PNOK) axid the 
other is the secondary next of kin. The same will apply if 
the decedat’s child-by a prior marriage is in the custody of 
its natural parent but the decedent’s current spouse is desig
nated as the PNOK. Care must be exercised to avoid 
becoming involved in a conflict of interest situation. If nec
essary, this office can assist in providing an additional 
LAO. 

B. In the case of alleged illegitimate children or common 
law spouses, assistance will not be provided until the Army
has recognized them as a next of kin. Generally this is not 
done through an official declaration, but by extending to 
them certain privileges, Le., SGLI payments, appointment
of a casualty assistance officer, etc. If the claimant appears 
ta have a valid claim, they may be furnished information on 
how to perfect that claim; however, they may not be assist
ed in perfecting such claim. Care must be exercised to 
ensure that this assistance does not ,raise a conflict with an 
existing client. In case of doubt, this office should be 
consulted. 

C. LAOs should render all possible legal assistance on 
matters relating to the decedent’s personal affairs. This may 
include establishment of a guardianship for minor benefi
ciaries, preparation of wills for survivors, and probate of 
the decedent’s estate. Such assistance should be given even 
if it exceeds the normal range of office practice. This does 
not mean that assistance should be attempted which ex
ceeds the LAOs range of expertise. If assistance is needed in 
the probate area (or other‘area) and the designated LAO is 
unable to provide such service, either because they don’t 
have the experience or aren’t licensed to practice in that ju
.risdiction,a locd reserve judge advocate should be obtained 
to provide the service. If the survivor has retained civilian 
counsel for any matter arising out of this accident, your ac
tion should be coordinated through that counsel to avoid 
inconsistent or repetitive actions. 

D. Copies of the official personnel and health records of 
the decedents may be obtained by writing to: Commander; 
lOlst Airborne Division (Air Assault); ATTN: AFZB-AG; 
Fort Campbell, KY 42223-5000. The finance records can 
be obtained by writing to: Mr. David L. Gagermeier, USA 
Finance &d Accounting Center, Legal Office; Indianapolis,
IN 46249. These documents can be released only upon
written authorization of the PNOK or by subpoena. 

E. Those LAOs who are not receiving these messages in 
a timely fashion should coordinate with their message 
center to expedite delivery. Direct contact with the message 
center should help in facilitating this task. 
2. Arrow’s insurance company, Associated Aviation Under
writers (AAU), will be attempting to establish contact with 
the survivors. The office is maintaining its position that we 
will not disclose the addresses of these family members. 
Therefore, we are forwarding a letter from AAU to them. 
This does not constitute an endorsement or approval of the 
letter. We reiterate our guidance that direct contact be
tween a survivor and M U  is unwise. Our forwarding letter 
urges that M u ’ s  letter be referred to a retained counsel if 
any or to the LAO. You should anticipate contact on this 
matter. 

,-
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3. The bankruptcy court had appointed a special committee 
of unsecured creditors representing parties having claims 
against Arrow Air for the death of persons killed in the 12 
December crash. After 'presentationof additional evidence, 
the judge believed that the insurance is adequate to meet all 
claims and has dissolved the committee. He is maintaining 
the order that he must review all settlements prior to distri
bution of funds. But that order is expected to be lifted 
within a few weeks. You will be kept informed of future 
developments. 

Aircrajl Legal Assistance Update #14 
This message, dispatched 21 March 1986, has the follow

ing date-time group: P211530 Mar 86. 
Subject: Air Crash Legal Assistance Update # 14 
We have recently received notice from the Canadian Avia
tion Safety Board inviting surviving family members to 
their public hearing into the crash. These hearings will ex
tend over 8 days and will be held at the Palais De Congres, 
Hull, Quebec, Canada. Any family members who attend 
would be limited to being a part of the general public and 
attendance would have to be approved by the chairman pri
or to the opening of the hearings. Forty witnesses have been 
scheduled, and much of the discussion will be technical in 
nature. While these hearings may serve as a discovery vehi
cle for plaintifs counsel, it is doubtful that the survivors 
would gain anything from attending. Any potential benefit 
that the survivors may feel that they will get must be 
weighed against the potential of reopening emotional 
wounds. Travel arrangements and funding are the responsi
bility of the family member, 

Reserve Judge Advocate Legal Support 
This message regarding Reserve judge advocate legal sup

port in reference to the Gander aircraft accident was sent 
from the Commander, Fifth Army, Fort Sam Houston, TX, 
to the Commander, 122d ARCOM, Fort Sam Houston, 
TX. 
This message, dispatched 7 February 1986, has the follow. 
ing date-time group: R071400Z Feb 86. 
Subject: Gander Aircraft Accident-Reserve Judge Advo
cate Legal Support 

I 

A. Reference FORSCOM msg 3018152 Jan 86, SAB 
(NOTAL). 
1. Commanders concerned are requested to provide support 
as requested in reference. Members of your command 
named in reference have been contacted by TJAGSA 
through ARCOM SJA or MLC Cdr and have agreed to 
assignment. 
2. Reference is quoted less names of people not agsigned to 
Fifth Army as foUows: 

A. DMA-LA msg P2620552 Dec 85, Subj: Aircraft Le
gal Assistance Update #3. 

B. AFJA-RP msg 1319102 Jan 86, Subj: Aircraft Acci
dent Legal Assistance. 

C. DAJA-ZX msg 2809302 Jan 86, Subj: Reserve Judge
Advocate Legal Support for Gander Disaster. 
1.  HQDA has directed maximum support to the survivors/
PNOKs of the Gander air crash. Reference A. required 

designation of a legal assistance officer (LAO) to serve as 
advisor to the survivor assistance oficer (SAO)and to serve 
as legal advisor to the designated primary next of kin 
(PNOK).Reference A further suggested designating USAR 
judge advocates as special LAOs when such JAs are located 
closer to the SA0 PNOK The Assistant JAG for Military 
Law has now designated at least seventeen such special 
LAOs. Reference B. reflects FORSCOM support of this 
program. 
2. Reference C. provided notidcation that a workshop for 
all Gander air crash legal advisors will be held on 18-19 
February at the JAG School, Charlottesville, VA. This 
workshop is designed to ensure that legal advice is both 
uniform and comprehensive. 
3. The FORSCOM Commander and his staff strongly sup 
port all assistance efforts for the families of the Gander air 
crash. Request your support of this program to ensure 
attendance at the workshop. FORSCOM Comptroller/
DCSOPS advises that TDY costs to attend the workshop 
should be paid from existing school training funds. Since 
the date of the workshop is fast approaching and to ensure 
orders are published in a timely manner, request maximum 
use of telephonic coordination. Further, this command di
rects that these LAOs are afforded maximum flexibility in 
providing legal advice to SAO/PNOKs, to include maxi
mum use of constructive attendance provisions of para 
3-10, AR 1 6 1 ,  Use of Concept. Request maximum com
mand emphasis to support this worthwhile effort. 
4. The following list reflects the names of TPU USAR JAs 
who have been designated as aircraft SLAOs as of the date 
of this message. Confirmation of the designation as an air 
crash SLAO may be obtained from The Judge Advocate 
General's School [namesdeleted]. (coml (804) 293-6121) or 
DAJA-LA (AV 227-3 170). 
5. POC at Fifth Army is LTC Anderson, AV 471-2208. 

Representative Schroeder's Address to 18th Legal 
Assistance Course 

RepresentativePatricia Schroeder, Representative for the 
First District of Colorado, visited the Judge Advocate Gen
eral's School on March 24, 1986, to address the 18th Legal
Assistance Course. Mrs. Schroeder discussed past and 
present initiatives taken by the Armed Services Committee 
on behalf of military families. Reprinted below is the text of 
a letter which Mrs. Schroeder passed out to the students 
that explains some of the provisions in the recently passed
Military Family Act of 1985: 

March, 1986 
Dear Friend, 
Thank you for your letter about military families. My 
experience as a member of the House Armed Services 
Committee for the last 13 years convinces me that a 
critical component of readiness is the strength of mili
tary families. The issue of retention is also closely
affected by the status of military families. Studies show 
that family satisfaction with military life is a determin
ing factor in the decision to reenlist. 
During the first session of the 99th Congress, I intro
duced the Military Family Act of 1985, which 
contained numerous provisions designed to enhance 
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the well-being of military families. I also sponsored ad
ditional amendments to the Defense Authorization Act 
of 1986 which benefit families. I am pleased to report
that many of these provisions were adopted and are 
now law as part of the Defense Authorization Act of 
1986, which was signed by the President on November 
9, 1985. The provisions do the following: 
-Establish an Office of Family Policy within DOD. 
-Require DOD to conduct a study on the availability 
of housing for each rank in each service. 
-Authorize a temporary lodging expense for four 
days at a rate of $110 per day. 
-Reimburse members of the military for costs associ
ated with travel in privately-owned vehicles at the rate 
of which civilians are reimbursed. 
-Provide military dependent students who are en
rolled in school in the U.S. one round trip per year to 
their parents’ duty station in Hawaii or Alaska. 
-Allow for limited commercial activity in family 
members’ homes on base. 
-Provide that DOD child care facilities on military
installations be operated on a 24-hour a day basis when 
necessary to mission requirements. 
-Improve employment opportunities for spouses in 
DOD child care facilities. 
-Establish a youth sponsorship program on military 
installations. 
-Provide a voluntary dental plan for active duty 
members and their dependents. 
-Require DOD to make recommendations to assist 
children in secondaq schools who must transfer with 
their parents to an area with different graduation 
requirements. 
-Require generally that DOD take steps to improve 
employment opportunities for spouses seeking DOD 
civilian positions. 
- G i v e  spouses preference in hiring for DOD civilian 
positions at grades of GS-8 or above, if they are on the 
list of best-qualified candidates, while maintaining vet
erans‘ preference. 
-Require DOD to make sure spouses of military per
sonnel are notified of any vacant position at military
bases in the same area that the military person is 
stationed. 
-Authorize DOD to noncompetitively hire spouses of 
military personnel stationed outside the United States. 
-Require DOD tosreport to Congress on the activities 
of the Family Folicy office and on recommendations 
enhancing the well-being of military families. 
-Authorize DOD to conduct periodic surveys to de
termine the effectiveness of existing federal programs
relating to military families without clearance from 
any other federal agency. 
-Require DOD to do a study on the feasibility and 
desirability of entering into contracts with relocation 

firms to provide professional relocation assistance to 
members and their families making PCS moves. 
-Prohibit DOD from charging enlisted personnel and 
their families prices for food sold at messes in excess of 
a level sufficient to cover food costs. 
-Require DOD to request that every state set up 
mechanisms for reporting known or suspected in
stances of child abuse and neglect in any case involving 
military personnel. 
-Decrease charges, for parking facilities for house 
trailers and mobile homes at DOD parking lots, by in
creasing the amortization period for such facilities 
from 15 to 25 years. 

Tax News 

Dependency Exemptions 
The T& Reform Act of 1984 changed the law concern

ing which of two divorced or separated parents would be 
entitled to claim the dependency exemption for their chil
dren. The new law attempted to minimize disputes between 
the parents by providing that the custodial spouse will be 
entitled to the exemption unless he or she signs a written 
release to the exemption (IRS Form 8332). The new law, 
however, indicates that pre-1985 decrees or agreements will 
be honored by the IRS if the agreement or decree grants the 
dependency exemption for the child to the noncustodial 
parent as long as the noncustodial parent provides at least 
$600child support per child per year, 

A frequent question concerns whether a noncustodial 
spouse who is paying substantial child support pursuant to 
a pre-1985 decree or agreement may be entitled to the de
pendency exemption for the child without obtaining the 
signed written release which would otherwise be required 
since passage of the Tax Reform Act of 1984. The Internal 
Revenue Service’s position on that question was recently
provided to a taxpayer in IRS Letter Ruling 8609034. That 
ruling involved a father who, by a 1973 divorce decree, was 
required to pay $300 per month in child support to the 
mother who was granted custody of the child. The decree 
was silent as to which parent was entitled to the dependen-, 
cy exemption. The order was issued under the old lax law, 
which provided a presumption that the noncustodial parent 
would be entitled to the dependency exemption whenever 
the noncustodial parent provided at least $1200 per year 
($100 per month) in child support. Clearly, the father in 
this case was required to pay far in excess of the amount 
which would, under the old law, presumptively permit him 
to claim the dependency exemption for the child. 

Although the father would have been able to claim the 
dependency exemption under the old law, the letter ruling
clarified that this pre-1985 decree did not qualify him to 
claim the exemption. Only pre-1985 decrees or agreements
which specifically grant the dependency exemption to the 
noncustodial parent will be effective for income tax pur
poses to permit the noncustodial parent to claim the 
dependency exemption. Further, the IRS took the position
that it would be futile for the father to attempt to mod@ 
the old decree to specify that he was entitled to the depen
dency exemption, as the altered agreement would then not 
be considered as a pre-1985 decree. Accordingly, the father 
would have to obtain a signed waiver from the mother if he 

-
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wanted to claim the dependency exemption. If the father 
’could get the mother to agree, which may be unlikely, he 

could obtain a permanent waiver from her so that in future 
years, he would only have to attach a copy of the waiver to 
his tax return. Major Mulliken. 

. I 
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1 1 
Claims Service Note 
E 

- i L

US.Army Claims Service . , . , 

The Affirmative Claims program reported record high re
coveries in C Y  1985 for both medical care costs 
($8,938,052.10)and property damage ($1,457,630.80). The 
total recoveries for both medical care and property damage 
was $10,396,582.90, This is a combined increase of 
$432,920.53, or approximately four percent, above the 
record recoveries of 1984. 

Due to its outstanding recovery efforts, the Army once 
again ranks first among the military services required to re
port annual medical care recovery statistics to the 
Department of Justice. The Air Force collected $8.3 mil
lion, and the Navy collected $8.1 million. 

The ten CONUS ofices with the highest medical recov
eries were: 

1. Fort Bragg $510,300 
2. Fort Knox 418,700 
3. Fort Hood 415,200 
4. Fort Carson 413,600 

5. Fort Bliss 356,500 
6. Fort Sam Houston 349,300 
7. Fort Campbell 343,500 
8. Fort Stewart 328,500 
9. Fort Sill 258,500 

10. Fort Jackson 234,700 

The ten CONUS offices with the highest property recov
eries were: 

1. Fort Lee 
2. Fort Hood 
3. Fort McNair 
4. Fort Knox 
5. Fort Benning 
6. Fort Bragg
7. Carlisle Barracks 
8. Fort Ord 
9. Fort Campbell 

10. Fort Riley 

$44,900 
41,100 
31,300 
28,500 
26,600 
23,600 
21,700 
20,700 
19,500 
15,700 

Guard and Reserve Mairs Item 
Judge Advocate Guard & Reserve Aflairs Department, TJAGSA 

New USAR JAGC Brigadier General Selected 
Colonel Thomas P. O'Brien of Cincinnati, Ohio, has been 

selected to replace Brigadier General Daniel W. Fouts as 
the Chief Judge, USALSA (IMA) and for promotion to 
brigadier general, Colonel O'Brien assumed his new duties 
as Chief Judge on 1 May 1986. . 

Colonel O'Brien was born in Wheeling, West Virginia.
He received his Bachelor of Arts degree and his law degree 
from Washington and Lee University in Lexington, Virgin
ia, and was commissioned through the Army's ROTC 
program. After completing the JAGC Basic Course in resi
dence, Colonel O'Brien served on active duty from 1961 to 
1964 with the U.S. Army Port Area Command in LaRo
chelle, France. 

Since 1964, Colonel O'Brien has served in a variety of as
signments within the USAR. He was an Individual 

Mobilization Augmentee assigned to the U.S. Army Com
bat Developments Command Judge Advocate Agency in 
Charlottesville; a legal instructor with the 2093d USAR 
School in Charleston, West Virginia; Commander of the 
146th (Legal Assistance), 144th (Legal Assistance), and 
135th vial)JAG Detachments in Ohio; Staff Judge Advo
cate of the 83d Army Reserve Command; and is currently
the Commander of the 9th Military Law Center in Colum
bus, Ohio. 

In addition to the Basic Course, his military schooling in
cludes the JAGC Advanced Course, Command and 
General Staff College, and the Air War College. 

Colonel O'Brien is a corporate attorney with the Kroger
Company in Cincinnati. He is a member of the West Vir
ginia and Ohio Bars. Colonel O'Brien and his wife, Anne 
Marie, reside in Cincinnati with their three children, 
Thomas, Christopher and Caroline. 

CLE News 


1. Resident Course Quotas 

Attendance at resident CLE courses conducted at The 
Judge Advocate General's School is restricted to those who 
have been allocated quotas. If you have not received a wel
come letter or packet, you do not have a quota. Quota 
allocations are obtained from local training offices which re
ceive them from the MACOMs. Reservists obtain quotas
through  their  un i t  or  A R P E R C E N ,  A T T N :  
DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO 

63 132 if they are non-unit reservists. Army National Guard 
personnel request quotas through their units. The Judge
Advocate General's School deals directly with MACOMs 
and other major agency training offices. To verify a quota, 
you must contact the Nonresident Instruction Branch, The 
Judge Advocate General's School, Army, Charlottesville, 
Virginia 22903-178 1 (Telephone: AUTOVON 274-7 1 10, 
extension 293-6286; commercial phone: (804) 293-6286;
FTS:938-1304). 
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2. TJAGSA CLE Course Schedule 
June 2-6: 84th Senior OfficersLegal Orientation Course 

(5F-Fl). 
. June-10-13: Chief Legal Clerk Workshop (512-71D/f“ 71E/40/50). 

June 16-27: JATT Team Training. 

June 16-27: JAOAC (Phase II).

July 7-1 1: U.S.Army Claims Service Training Seminar. 

July 14-18: Professional Recruiting Training Seminar. 

July 14-18: 33d Law of War Workshop (5F-F42).

July 21-25: 15th Law Office Management Course 


(7A-7 13A). 

. July 2i-26 September 1986: 110th Basic Course 

(5-27420). 

July 28-8 August 1986: 108th Contract Attorneys
Course (5F-FlO). 

August 4-22 May 1987: 35th Graduate Course 
(5-27422). 

August 11-15: 10th Criminal Law New Developments
Course (5F-F35). 

September 8-12: 85th Senior Officers Legal Orientation 
Course (5F-Fl). 

3. Mandatory Continuing Legal Education Jurlsdicdons 
and Reporting Dates 

Jurisdiction Reporting Month 
Alabama 31 December annually

Colorado 31 January annually

Georgia 31 January annually

Idaho 1 March every third anniversary of 


admission 
Iowa 1 March annually
Kansas 1 July annually
Kentucky 1 July annually

Minnesota 1 March every third anniversary of 


admission 
Mississippi 31 December annually
Montana 1 April annually
Nevada 15 January annually
North Dakota 1 February in three year intervals 
Oklahoma 1 April annually starting in 1387 
South Carolina 10 January annually
Vermont 1 June every other year
Washington 31 January annually
Wisconsin 1 March annually
Wyoming 1 March annually 

For addresses and detailed information, see the January
1986 issue of The Army Lawyer. 

4. Civilian Sponsored CLE Courses 

August 1986 
3-8: ATLA, Specialized Courses in Trial Advocacy, Vail, 

co. 
4-5: PLI, Blue Sky Laws: State Regulation of Securities, 

Chicago, IL. 
4-7: NWU,Short Course for Defense Lawyers in Crimi

’ “hi, nal cases, Chicago, IL. 
4-7: NWU,Short Course for Prosecuting Attorneys, 

Chicago, IL. 
4-8: AAJE,Constitutional Criminal Procedure, San Die

go, CA. 

7-8: NELI, Employment Discrimination Law Update, 
Washington, DC. 

7-9: NCBF, Annual Estate Planning Seminar, LitcMeld, 
sc. 

7-17: NITA, Northeast Regional Program in Trial Ad
vocacy, Hempstead, NY. 

13-15: MOB, Practical Skills Course, St. Louis, MO. 
15: GICLE, Patents & Copyright Law, Atlanta, GA. 
17-21: ATLA, Advanced Course in Trial Advocacy, 

Oakland, CA. 
17-22: AAJE,The Law of Evidence, Palo Alto,CA. 
18-21: NCBF, Practical Skills Course, Raleigh,NC. 
18-22: FPI, The Skills of Contract Administration, Las 

Vegas, NV. 
2Cb22: MOB, Practical Skills Course, Kansas City, MO. 
21-22: PLI, Aircraft Crash Litigation, San Francisco, 

CA. 
21-22: PLI, Bankruptcy Practice for Bank Counsel, San 

Francisco, CAI 
21-23: PLI, Product Liability of Manufacturers, San 

Francisco, CA. 
21-23: ALIABA, Trial Evidence & Litigation hFederal 

& State Courts, San Francisco, CA. 
22: GICLE, Family Law for General Practitioners, Sa

vannah, GA. 
22-23: NCLE, Bankruptcy, Omaha, NE. 
29: GICLE, Family Law for General Practitioners, At

lanta, GA. 
For further information on civilian courses, please con

tact the institution offering the course. The addresses are 
listed in the February 1986 issue of The Army Lawyer. 
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Current Material of Interest 


1. Professional Writing 
Each year, the Alum 

a t e  General's School 
the best article published in the Military Low Review during
the preceding calendar year. The ard consists of a cita
tion signed by The Judge Ad ate General and an 
engraved plaque. The award is designed to acknowledge 
outstanding legal writing and to encourage others to add to 
the body of scholarly writing available to the military legal 
community. 

The award for 1985 w a d  presented Major Richard D. 
Rosen for his article, Civilian Cottrts and the Military Jus
rice System: Collateral Review of Courts-Martial, which 
appeared at 108 Mil. L. Rev; 5 (1985). The article, which 
had originally been submitted in fulfillment of the 32d 
Judge Advocate officer Graduate Course, discusses the his
tory and legal development of the involvement of the 
federal civilian courts in the review of the military justice 
aystem. The lack of a uniform approach among the federal 

scope af 	review to be accorded deter
stice system is noted and a 

2. New Additions to DTIC 
Several TJAGSA cations have been added to the in

ventory of the De Technical Infotmation Center. 
Identification numbers are listed in the next paragraph. The 
new materials include updated criminal law deskbooks on 
evidence, a revised fiscal law deskbook, and several new and 
updated administrative law and legal assistance publica
tions. In addition, there are contract law and criminal law 
practical exercise publications designed for use by the Re
serve Components. 

3. TJAGSA PublicationsAvailable Through DTIC 
The following TJAGSA publications ate available 

through DTIC: (The nine character identifier beginning 
with the letters A D  are numbers assigned by DTIC and 
must be used when ordering publications.) 

Contract Law 
AD BO90375 	 Contract Law, Government Contract 

Law Deskbook Vol l/JAGS-ADK-85-1 
(200 Pgs).

AD BO90376 Contract Law, Government Contract 
Law Deskbook Vol2/JAGS-ADK-85-2 
(175 P g a

AD B100234 Fiscal Law Deskbook/
JAGS-ADK-86-2 (244 PgS).

A D  B100211 Contract Law Seminar Problems/ 
JAGS-ADK-861 (65 pgs). 

Legal Assistance 
A D  BO79015 	 Administrative and Civil Law, All States 

Guide to Garnishment Laws & 
Procedures/JAGS-ADA-84-1 (266 pgs).

AD BO77739 	 All States Consumer Law Guide/
JAGS-ADA-83-1 (379 PgS). 

AD B100236 

AD4100233 

AD-B NO252 

AD BO80900 

AD BO89092 

A D  BO93771 

AD-BO94235 

AD BO90988 

AD BO90989 

AD BO92128 

AD BO95857 

A D  BO87847 

Federal Income Tax Supplement/ I-


JAGS-ADA-86-8 (183 PgS). r 


Model Tax Assistance Prograd 

JAGS-ADA-867 (65 PgS).

All States Will Guide/JAGS-ADA-863 

(276 pgs).

All States Marriage & Divorce Guide/ 

JAGS-ADA-8&3 (208 PgS). 

All-States Guide to State Notarial Laws/

JAGS-ADA-85-2 (56 PES). 

All-States Law Summary, Vol I/ 

JAGS-ADA-85-7 (355 PgS). 

All-States Law Summary, Vol II/ 

JAGS-ADA-85-8 (329 PgS).

Legal Assistance Deskbook, Vol I/ 

JAGS-ADA-85-3 (760 PgS).

Legal Assistance Deskbook, Vol II/ 

JAGS-ADA-854 (590 PgS).

USAREUR Legal Assistance 

Handbook/JAGS-ADA-85-5 (315 PgS).

Proactive Law Materials/ 

JAGS-ADA-85-9 (226 PgS). 


Claims 
Claims Programmed Text/
JAGS-ADA-844 (1 19 pgs). 

Administrative and Civil Law -
AD BO87842 Environmental Law/JAGS-ADA-84-5 ~ 

(176 Pgs)-
AD BO87849 AR 15-6 Investigations: Programmed

InstructiodJAGS-ADA-84-6 (39 pgs). 
AD BO87848 Military Aid to Law Enforcement/

JAGS-ADA-8 1-7 (76 pe) .
AD B100235 Government Information Practiced 

JAGS-ADA-86-2 (345 PgS).
AD B100251 Law of Military Installations/

JAGS-ADA-86-1 (298 PgS). 
A D  BO87850 Defensive Federal Litigation/ . 

JAGS-ADA-84-10 (252 PgS).
A D  BO87745 Reports of Survey and Line of Duty

Determination/JAGS-ADA-84-13 (78 
PgS). 

Labor Law 
A D  BO87845 Law of Federal Employment/ 

JAGS-ADA-84-11 (339 PgS).
AD BO87846 Law of Federal Labor-Management

Relations/JAGS-ADA-84-12 (32 1 pgs). 

' , Developments, Doctrine & Literature 
AD BO86999 Operational Law Handbook/ 

. JAGS-DD-84-1 (55 pgs).
AD BO88204 Uniform System of Military Citation/ 

JAGS-DD-84-2 (38 pgs). P 

Criminal Law 
AD B100238 	 Criminal Law: Evidence I/

JAGS-ADC-86-2 (228 PgS). 
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AD B100239 Criminal Law: Evidence II/ 
JAGS-ADG8tL3 (144 pgs).

A D  B100240 Criminal Law: Evidence I11 (Fourth
Amendment)/JAGS-ADG86-4 (21 1 
PPI-

AD B100241 Criminal Law: Evidence IV (Fifth & 
Sixth Amendments)/ JAGS-ADC-865 
(3 13 Pgs).

A D  BO95869 Criminal Law: Nonjudicial Punishment, 
Continement & Corrections, Crimes & 
Defenses/JAGS-ADC-85-3 (2 16 pgs).

AD BO95870 Criminal Law: Jurisdiction, Vol. I/
JAGS-ADC-85-1 (130 pe ) .

AD BO95871 Criminal Law: Jurisdiction, Vol. II/ 
JAGS-ADC-85-2 (186 pgs).

AD BO95872 	 Criminal Law: Trial Procedure, Vol. I, 
Participation in Courts-Martial/ 
JAGS-ADG85-4 (1 14 pgs).

AD BO95873 	 Criminal Law: Trial Procedure, Vol. 11, 
Pretrial Procedure/JAGS-ADG85-5 
(292 pgs).

A D  BO95874 Criminal Law: Trial Procedure, Vol. 111, 
Trial Procedure/JAGS-ADG85-6 (206 
PPS).

AD BO95875 Criminal Law:Trial Procedure, Vol. IV, 
Post Trial Procedure, Professional 
Responsibility/JAGS-ADG85-7 (170 
Pgs).

A D  B100212 Reserve Component Criminal Law PES/
JAGS-ADC-861 (88 pgs). 

The following CID publication is also available through 
DTIC: 
A D  A145966 	 USACIDC Pam 195-8, Criminal 

Investigations, Violation of the USC in 
Economic Crime Investigations (approx. 
75 Pl3S). 

Those ordering publications are reminded that they are 
for government use only. 

4. Regulations & Pamphlets 
Listed below are new publications and changes to ex

isting publications. 
Number ntle Change Date 

AR 600-1 5 	 Indebtedness of Military 14 Mar 06 
Personnel 

5. Articles 

The following civilian law review articles may be of use 
to judge advocates in performing their duties. 

I The ABA Criminal Justice Mental Health Standards, 53 
Geo. Wash. L. Rev. 338 (1985). 

Berliner, The Child Witness: The Progress and Emerging
Limitations, 40U. Miami L. Rev. 167 (1985). 

Bradmiller & Walters, Seriousness of Sexual Assault 
Charges: Influencing Factors, 12 Crim. Just. & Behav. 
463 (1985). 

Buchanan, In Defense of the War Powers Resolution: Chada 
Does Nor Apply, 22 Hous. L. Rev. 1155 (1985).

f “ ?  

Caldwell, Name Calling at Trial: Placing Parameters on the 
Prosecutor, 8 Am. J. Trial Advoc. 385 (1985). 

Copelan & Cruden, Military Law: Constitutionul Torts and 
Oficial Immunity After Chappel Y. Wallace, Fla. B. J., 
Mar. 1986, at 51. 

Davis, Chfld Abuse: A Pervasive Problem of the 80s. 61 
N.D.L. RCV.$193(1985).

DeFoor & Kalbac, Prosecutorial Misconduct in Closing Ar
gument: Remedial Measures. 8 Am. J. Trial Advoc. 397 
(1985).

Dix, Nonarrest Investigatory Detentions in-Search and 
Seizure Law, 1985 Duke L.J. 849. 

Dondanville, Defense Counsel Beware: The Perils of Con
jlicts of Interest Revisited, 29 Trial Law. Guide 249 
(1985).

Dressler, Reassessing the Theoretical Underpinnings of Ac
complice Liability: New Solutions to an Old Problem, 37 
Hastings L.J. 91 (1985).

Fentiman, “Guilty But Mentally Ill”: The Real Verdict is 
Guilty, 26 B.C.L. Rev. 601 (1985).

Folz, When Rollover I U S  Are Best, 125 Tr. & Est. 39 
(1986).

Gelwan, Civil Commitment and Commitment of Insanity 
Acquittees, 1 1  New Eng. J. Crim. & Civ. Confinement 
328 (1985).

Gilligan, Credibility of Witnesses Under the Military Rules 
of Evidence, 46 Ohio St. L.J. 596 (1985).

Graham, Evidence and Trial Advocacy Workshop: Trial O b  
jections; Lack of Foundation; Refutation, 22 Crim. L. 
Bull. 47 (1986).

Graham, Indicia of Reliability and Face to Face Confronta
tion: Emerging Issues in Child Sexual Abuse Prosecutions, 
40 U. Miami L. Rev. 19 (1985).

Hawkes, The Second Reformation: Florida’s Medical Mal
practice Law, 13 Fla. St. U.L. Rev. 747 (1985).

Healey, Intoxication, Sobriety Checkpoints, and Public Poli
cy, 6 J. Legal Med. 465 (1985).

Heffernan, The Moral Accountability of Advocates, 61 Notre 
Dame L. Rev. 36 (1986).

Imwinkelried, Uncharged Misconduct, 12 Litigation 25 
(1985). 

The Incident as a Decisional Unit in International Law, 10 
Yale J. Int’l L. 1 (1985). 

Joseph, Videotape Evidence in the Courts-1985. 26 S .  Tex. 
L.J. 453 (1985). 

Levin, Identifying Questions of Law in Administrative Law, 
74 Geo. L. Rev. 1 (1985).

Lund, Infanticide, Physicians, and the Law: The “Baby 
Doe” Amendments to the Child Abuse Prevention and 
Treatment Act, 1 1  Am. J.L. & Med. 1 (1985).

Mlyniec & Dally, See No Evil? Can Insulation of Child Sex
ual Abuse Victims Be Accomplished Without Endangering 
the Defendant’s Constitutional Rights?, 40 U. Miami L. 
Rev. 115 (1985). 

OKelly, Entitlements to Spousal Support After Divorce, 6 1 
N.D.L.Rev. 225 (1985).

Restraints on the Unilateral Use of Force: A Colloquy, 10 
Yale J. Int’l L. 261 (1985).

Robinson, Joint Custody: Constitutional Imperatives, 54 U. 
Cin. L. Rev. 27 (1985). 

Roe, Expert Testimony in Child Sexual Abuse Cases. 40 U. 
Miami L. Rev. 97 (1985).

Susman, Risky Business: Protecting Government Contract 
Information Under the Freedom of Information Act. 33 
Fed. B.N. & J. 67 (1986). 
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Turnier & Kelly, The %conomic, Equivglence of Startdard 
Tax Credits, Deductions and Exemptions, 36.U.Ha: L. 

''Rev. 1003 (Tax 1984). . +  , , .  , . .  d " ! - , 

Comment, The Press and the Invasion of Grenada: Does the 
First Amendment Guarantee the Press a Right of Access to 

' . Wartime News?, 58 Temp, L6Q.873 (1985).
Comment,The Unvormad Serviees Former Spouses' Protec

tion Act  of 1982: Problems Resul 
,Application, 20 U.S.F.L.Rev. 83 (1985). 

Note, KRL 007: A Definitive +Denouement,
nat'l L.J.301 (19M). ' S I 

Note, Schoenborn v. Hoeing Co.:The Government Contract 
Defense Becomes a "Windfall" for Milita 

-40 U. Miami L.Rev. 287Q985). 
Note, The War Powers Resolution: AJter A 

dential Avoidance Congress Attempts to Reassert its 
Authority, 8 Suffolk Transnat'l L.J.75 (1984). 

d e  

I . 
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