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DEPARTMENT OF THE ARMY 
OFFICE OF THE JUDGE ADVOCATE GENERAL  

WAIHINCTON. DC 20310-2200r" 

ATTLNTION 

DNA-ZA 1 7  JAN 1986 

SUBJECT: Innovation 


STAFF AND COMMAND JUDGE ADVOCATES 

1. Legal training is an asset which can be used to advantage in many areas 
not necessarily the traditional focus of judge advocates. A major effort is 
underway at Department of the Army to increase judge advocate participation in 
the ecquisition process. Other areas r$pe for incrcaskd judge advocate 
attention are: medical quglity assurance and risk management programs, 
affirmative claims and recovery, environmental mat,ters, commercial activities, 
contract fraud-and irregularities, Federgl litigation, civilian personnel
issuee, community relations, and Family Action Plan issues, 


2. Getting judge advocates involved early in decision making can improve
I 

I productivity. Judge advocates are vell-equipped to act as consultants before 
declslons i n  many areas vhich consume 80 lquch o f  a commander's time and 
attention, especially when done wrong the 'first time.' All too often our 
involvement is in reaction to problems vhich hive already developed. 


3. Innovative legal involvement in decision making vi11 require a conceptual 

change in the timing of our use of judge advocates. Cettlng judge advocates 

into the day-to-day decision making process means attending meetings and 

briefings, and must include early end direct access to commanders and 

principal staff officers. Proactive legal support will be particularly 
difficult for judge advocates accustomed to beginning legal involvement when 
an action shows up in the office or the phone rings vith an incoming call. 

4 .  Many of you have been on a proactive.track for some tlme. I applaud your 
efforts. Some of you have'a legitimate concern that increased requirements in 
the qilitary justice area in the future will require realignment of assets. 
Let's make that adjustment if it becomes necessary. In the meantime, we need 
to help comrpanders deal vith problems they face today. 

5. Discuss this subject v$th your staffs and commanders and let me know vhat 
you are doing, particularly if your innovation has potential fo r  broader 
application. 

HUGH R. OVERHOLT 

Major General, USA 

The Judge Advocate General 
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S E C R E T A R Y  O F  T H E  A R M Y  
W A S H I N G T O N  

7 January 1986 


CHARTER OF TBE ARMY TASK FORCE ON 

FRAUD, WASTE AND ABUSE 

The Army Task Force on Fraud, Waste and Abuse i s  
hereby created and directed to,review and monitor all 
allegations of fraud, waste or abuse affecting the 

. Department o f  the Army. The Task Force and its'indi
vidual members shall take whatever action is necessary

E~ to ensure that such allegations are promptly and thor
oughly investigated and that appropriate proceeding6 
are initiated. Actions shall be aggressively pursued 
to ensure that the interests of the Government are 
safeguarded in an effective and timely fashion. 

The Task Force shall meet at the request of the 
Chairperson at least once a quarter. On a quarterly
basis, i t  will provide a report on the status o f  its 
activities to the Secretary of  the Army and senior Army
officials. Where corrective action is required for a 
systemic problem, recommended solutions will be pro
viOed through appropriate Army officials to the 
Secretary o f  the A r m y .  

Within the context of hi6 char'ter, reports of 
ud include, 'but'are not limited to, a 1 1  criminal 

r e p o r t s  from investigative services or law enforcement 
agencies, audit feports, and reports forwarded by sub

ordinate comands. Appropriate proceedings that should 
be initiated and monitored include all availgble civil,
contractual, and administrative rcmedfes, a6 well a6 
criminal prosecutions. 


The Task Force shall consist of f ive  permanent
members provided by thoSe Army of f ices  or organizations
with significant responsibility i n  the fraud, waste and 
abuse area .  The following a r e  the permanent members; the 
Assistant Secretary of the Army (Research, Development
and Acquisition), the Assistant Secretary of  the Army 7 
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(Financial Management), the General Counselr The Judge
Advocate General and the Commander of the Criminal Investi
gation Command. The A s s i s t a n t  Secretary o f  the Army
(Research, Development and ACqui6itiOn) w i l l  serve a8 
Chairperson for the Task Force. 

The Task Force w i l l  be supported by a permanent
work group composed o f  a general o f f i cer  or member o f  t h e  
SES (the Deputy Commander i n  the case of the  Criminal 
Investigation Command) from each o f f i ce  represented on the 
t a s k  force and a t  l e a s t  seven spec ia l  member6. The 
representative from the Office of  the Assfstant Secretary
of t h e  Army (Research, Development and Acgui6ition)- w i l l  
serve a s  Chairperson for the work group. 

The following s h a l l  each provide one representative
who is a general o f f i ce r  or member of the Senior Executive 
Service to  serve a s  special  raembere of the Petnanent Work 
Group: the A s s i s t a n t  Secretary of the Amy (Manpower and 
Reserve affair^)^ the ASSiStant Secretary of the Army

P 	 ( I n s t a l l a t i o n s  and Logist ics)  8 the Deputy chief of  S t a f f  
for Logistics, Commander, Army Materiel Command, the  Chief 
of Engineers, the C h i e f  of Legis lat ive  Liaison, and the 
Chief of Public A f f a i r s ,  Each special  member s h a l l  serve 
ab an e f f ec t i ve  point of contact for his of f ice  or orqani
zation v i t h  respect to fraud, waste and abuse matters and 
part ic ipate  i n  proceedings when requested to do so by the  
Chairperson o f - t h e  Task Force or Permanent Work Group. The 
membership of the Permanent work Group s h a l l  have the au
thority to increase the number o f  special  members when i t  
deems such action appropriate. Further, spec ia l  working 
groups of representatives may be formed to support the 
mission o f  the Task Force. 

I consider t h i s  mission to be of the utmost importance,
and direc t  tha t  a l l  elements of the Amy cooperate fu l ly
with the Task Force, give  pr ior i ty  t o . i t 8  requests, and 
provide it with whatever assistance and resources it 
request 8 .  
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DEPARTMENT OF THE ARMY 
OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINOTON. OC 20310-2200 

ATTENTION OF 

S-: Trial  Counsel Assistance Program (TCAP) - Policy Letter 86-1 

STAEF ANI cIx.pIAN) J W AWOCATES 

1. 	 Outside the staff judge adv&te off ice ,  the Trial  Counsel Assistance 
Progran const i tutes  primary souroe of Goverrment trial advioe and 
provides the following hportant  services: 

i 

a. Biannual advocacy courses an a regional bas is  within CONUS, and 
annual advocacy es in USAREm and Korea. 

b. Solutions to problems encountered by trial counsel. Solutions my 
range fran assistance on mverrment appeals to advice on issues confronting
t r i a l  counsel before, during, a d  after  t r i a l .  Solutions may be supplied by
telephone or in the form of appellate br iefs  or original posit ion papers. 

c, Monthly updates, in manorandun format, to infonn t r i a l  counsel about 
t b s e n s i t i v e  mil i tary  cases and specific paoblen areas. 

d. Critiques of trial counsel. 

e. Technical assistance visits to help in  particularly canpler h s e s ,  a t  
tkE request of the staff/camrad j d g e  advocates. 

, / 

2. I encourage each of you to mke f u l l  use of the Trial  Counsel Assistance 
Pragran in connectim w i t h  executing your mil i tary  j u s t i oe  functions. 

WILLIAMK. SUTER 

Major e n e r a l ,  USA 

Acting The JMge Advocate General 
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Disciplinary Infractions Involving Active ’Guard/Reserve Enlisted Soldiers: 
Some Thoughts for Commanders and Judge Advoc 

Staff Judge Advocate, 78th Division (Training). Edison, NJ 

I. Introduction soldiers. The scope of the phrase “disciplinary purposes” is 

an open question; however, logic dictates that complete au-
As the reserve components became more heavily relied thority to deal with minor disciplinary problems involving
upon as an integral part of the Army’s Total Force during AGR soldiers through the application of nonpunitive discithe 197Os, there developed a need for full-time active duty plinary measures lies with the RC commander. Becausepersonnel in USAR units in an operational as distinguished nonpunitive disciplinary measures may not suffice, RCfrom a training status. This need led to the Active Guard/ commanders cannot deal with some disciplinary problemsReserve (AGR) Program’ under which reservists, on a involving AGR soldiers. For example, not being on activecompetitive basis, are ordered to active duty, initially for a duty and subject to the UCMJ, an RC commander cannotperiod of three years,2 “for the purpose of organizing, ad- impose nonjudicial punishment or prefer charges under the
ministering, recruiting, instructing, or training” of reserve UCMJ. Such matters must be referred with adequate sup
forces.3 While on active duty, AGR personnel are subject porting documentation to the designated AC commander at
to the Uniform Code of Military Justice4 and may be pun- the supporting active Army installation.
ished under Article 15 or tried by court-martial for military 


criminal offenses. Their personnel status, however, is unu- The purpose of this article is to provide guidelines for RC 

sual in that most administrative law procedures applicable commanders and their judge advocates for the proper and 

to reserve component (RC) or active component (AC) ’ expeditious handling of disciplinary infractions involving 

soldiers were not made expressly applicable to AGR AGR soldiers. AC commanders who become involved with 

soldiers. administeringmilitary justice to AGR soldiers may also de


rive a benefit from this article by gaining an understanding
Reserve component commanders have been provided of the problems confronting RC commanders. The first area
with a summary of options for dealing with disciplinary to be considered is the disposition of minor disciplinary in
problems involving United States Army Reserve (USAR) fractions involving AGR soldiers through the use ofenlisted soldiers. This article will discuss guidelines and nonpunitive disciplinary measures. In this area, RC comoptions in connection with the disposition of disciplinary manders function in just about the same way that theyinfractions involving AGR enlisted soldiers serving in would function in cases involving USAR enlisted soldiers.USAR units, While RC commanders are largely in control In cases recommended for disposition under the UCMJ, theof the disposition of disciplinary infractions involving RC commander acts as the eyes and ears of the designatedUSAR enlisted soldiers, they frequently lack authority to commander at the supporting active Army installation.deal fully with disciplinary problems involving AGR While the AC commander acts upon the RC commander’ssoldiers. This is not to say that they are powerless in cases recommendations, there is a direct correlation between hisinvolving AGR soldiers, only that current procedures fre- or her ability to act and the RC commander’s efforts in asquently require final action by an active Army commander. sembling an evidentiary file in the first instance. Finally, 
When AGR soldiers are ordered to active duty, their or- this article considers some of the administrative alternatives 

ders specify a duty station (i.e., a USAR unit of assignment available to RC commanders for dealing with AGR 
or attachment) and an “[alctive unit or installation for dis- soldiers. For example, an RC commander may reduce an 
ciplinary purposes.’’ Thus, there is always a supporting 
active Army installation at which some unit commander is 
tasked with handling UCMJ problems involving AGR 

~ ~~ 

‘See generally Dep’t of Army, Reg. No, 135-18, Army National Guard and A m y  Reserve-The Active GuardIReserve (AGR) Program (15 July 1985) 
[hereinafter cited as AR 135-181. 
’ Id .  at para. 2-9. 
’ h i .  at para. 1-1.
‘10 U.S.C. 4 801-940 (1982 & Supp. I1 1984) [hereinafter cited as UCMJ]. 
’UCMJ art.2(a)(l). 

For a discussion of the AGR Program as creating a new military personnel status, see England, The Active Guard/Reserue Program: A New Military Per
sonnel Status. 106 Mil. L. Rev. 1 (1984) [hereinafter cited as England]. In this article, the author traces the origin of the AGR Program and an emerging 
body of administrative law. 
7See Baldwin & McMenis, Disciplinary Infractions Involving USAR Enlisted Personnel: Some Thoughts for  Commanders and Judge Advocates, The Army 
Lawyer, Feb. 1981, at 5, revised and reprinted in The Army Lawyer, Mar. 1984, at 10 [hereinafter cited as Baldwin & McMenis (1984)l. 

Dep’t of Army, Reg. No. 135-2, Army National Guard and Army Reserve-Full-time Manning, para. 5g(2)(a), and (b) (1 Mer. 1982) [hereinafter cited as 
AR 135-21. 

Only persons subject to the UCMJ may prefer charges thereunder. Manual for Courts-Martial, d States, 1984, Rule for Courts-Martial 307(a) [here
inafter cited as MCM, 1984, and R.C.M.,respectively]. Reservists not on active duty, including RC commanders, are not subject to the UCMJ and, 
therefore, lack authority to prefer charges. See UCMJ art. 2(a)(3); Baldwin & McMenis (1984); supra note 7, at 21-25. It follows that if a USAR commander 
not on active duty lacks authority to prefer charges upon refusal of nonjudicial punishment under Article 15 (see MCM, 1984, Part V, para. 3), the com
mander likewise lacks authority to impose nonjudicial punishment under Article 15. See also DAJA-CL 1984/5645, para. 2, 9 May 1984. 
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AGR member for inefficiency, lo but an administrative sep- ,
aration must be accompl ed at the supporting acti 
Army installation. I 1  

The discussion and analysis that follow are cast in the 
setting of a major USAR command (a MUSARC), but the 
guidelines involved apply with equal force to other types of 
reserve commands. Although the focus of the article is on 
AGR enlisted soldiers in USAR units, its guidelines apply 
with equal force to AGR enlisted soldiers,in the Army Na
tional Guard of the United States (ARNGUS, federal 
status), and the analysis of the disposition of offenses under 
the UCMJ applies with equal force to USAR and 
ARNGUS officers (including warrant officers). In situations 
involving officers, however, initial action i s  apt to be taken 
at a higher level of command than the company or battery 
level. 

Considerations similar to those applicable to disciplinary 
problems involving AGR soldiers in USAR units apply to 
AC soldiers assigned or attached to such units, and situa
tions where an RC commander can dial fully with AGR 
enlisted soldiers but not with assigned or attached*ACen
listed soldiers, are identified in the article. Because of-t)le 
state-versus-federal status question involved with AGR 
soldiers in the Army National Guard (ARNG, state status), 
disciplinary problems involving such soldiers are not specif
ically addressed in this article. l2 

11. Nonpunitive Disciplinary Measures 
In the day-to-day operation of USAR units, it is simply 

not practical to refer each and every disciplinary problem 
to the supporting active Army installation. Rather, RC 
commanders must deal with these problems as they arise, 
referring only the more serious problems to the supporting 
active Army installation. The RC 'commander's authority 
to take nonpunitive disciplinary measures is a function of 
his or her authority as a commander. Specifically, nonpuni
tive disciplinary measures I 3  are administrative, corrective 
actions which, although perhaps unpleasant for the recipi
ent, are directed towards correction and instruction and not 
the infliction of a penalty or punishment. Although miscon
duct is sometimes deliberate and intentional, it frequently 
results from carelessness or lack of attention. Nonpunifive 

disciplinary measures permit the RC commander to teach 
the AGR soldier the error of his or her ways without in
flicting a penalty or seriously tarnishing the soldier's 
record. 

Being nonpunitive, these measures generally are not pre
scribed in the UCMJ. The selection of a particular measure 
may be affected by such factors as the type of misconduct 
involved and the AGR soldier's state of mind or length of 
service. More than one nonpunitive disciplinary measure 
may be taken in an appropriate case. Some of the nonpuni
tive disciplinary measures available to RC commanders in 
dealing with AGR soldiers include admonition and repri
mand, administrative restraint, administrative reduction for 
inefficiency, corrective training, counseling, revocation of 
security clearance, and withdrawal of discretionary benefits. 
It should go without saying that because disciplinary 
problems can occur at any time, RC commanders, as mem
bers of the Army's total force, must be prepared to go to 
the Reserve Center on an administrative basis (i.e., in a 
nonpaid status) to deal with emerging disciplinary probIems' 

of any kind. 
Admonition and Reprimand. In response to a speoific act 

of misconduct, - a  unit commander may issue an oral or 
written admonition or reprimand as an administrative, cor
rective measure. I 4  A corrective admonition is a warning 
that the conduct involved is considered to be misconduct 
and that its repetition will likely result in the taking of 
more serious action. l5 A corrective reprimand is a rebuke, 
reproof, or censure (strong criticism) for failing to comply 
with the required standard of conduct. l 6  An oral admoni
tion or reprimand may be administered to an AGR soldier ,

by his or her RC commander at a time and place of the 
commander's choosing. IT  A written admonition or repri
mand is prepared in letter form and should contain a 
statement that the admonition or reprimand i s  being im
posed as an administrative measure and not as nonjudicial 
punishment under UCMJ art. 15. I s  A written admonition 
or reprimand may be included for as long as three years in 
the temporary section of a soldier's Military Personnel Rec
ords Jacket (MPRJ), but only after a copy has been referred 

"See Dep't of Army, Reg. No. 1-158, Army Reserve-Enlisted Personnel Classification, Promotion, and Reduction, para. 4-37 (22 June 1973) [hereinaf
ter cited as AR 140-1581. 

I '  The administrative separation of AGR personnel is governed by Dep't of A m y ,  Reg. No. 635-200, Personnel Separations-Enlisted Personnel (5 July 
1984) [hereinafter cited as AR 635-2001. See AR 635-200, para. 1 - 6 ~ .In such caw,the separation authorities are normally the active Army commanders 
specified in AR 635-200, para. 1-21. See DAJA-AL 1985/2727,30 Sep. 1985. 
l 2  For a discussion of the hybrid status of National Guard AGR personnel, see England, supra note 6, at 20-29. 
"MCM, 1984, Part V, para. lg; Dep't of A m y ,  Reg. No. 27-10, Legal Services-Military Justice, para. 3-3 ( I5  Mar. 1985) [hereinafter cited as AR 

27-10]. For an evaluation of nonpunitive disciplinary measures available to commanders with respect to enlisted personnel in the active components of the 
Army, see Dep't of Army, Field Manual No. 27-1, Legal Guide for Commanders, ch. 8 (18 May 1981) [hereinafter cited as FM 27-11. It  should be noted 
that FM 27-1 is being revised to reflect changes required by the Military Justice Act of 1983. It was not prepared with the AGR Program in mind. Never
theless, guidelines for the use of nonpunitive disciplinary measures as discussed in FM 27-1, at 8 - 1  (Options), generally apply with equal force to RC 
commanders in dealing with disciplinary problems involving AGR personnel. 
I4MCM, 1984, Part V, para. Ig;RCM 306(c)(2); AR 27-10, para. 3-3b; FM 27-1. at 8-3 (Admonitions and Reprimands). For the rule on suspending 
favorable personnel actions in oonnection with admonitions and reprimands,see infru note 61. An admonition or reprimand may also be given in response to 
poor performance. 

I s  AR 27-10, glossary at 72; FM 27-1, at 8-3 (Admonitions and Reprimands, Corrective Admonitions). ? 

I6AR 27-10, glossary at 73; FM 27-1, at 8-3 (Admonitions and Reprimands, Corrective Reprimands). 
"FM 27-1, at 8-3 (Admonitions and Reprimands, Procedure). 
''AR 27-10, para. 3-36(2); FM 27-1, at 8-3 (Admonitions and Reprimands, Procedure). See also Dep't of Army, Reg. No. 600-37, Person

nel4eneral-Unfavorable Information, para. 24b(2) (15 Nov. 1980) [hereinafter cited as AR -371. The letter must contain this language if the 
commander intends to request filing in the soldier's Official Military Personnel File. 
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to the member for acknowledgment or rebuttat. 19 As an 

even stronger measure, a written admonition or reprimand 

may be permanently filed in a member’s Official Milit 

Personnel File (OMPF) upon the order of a genera1 offic 

including an RC general officer.2o 


Administrative Restraint. Although RC commanders 

have the authority to impose administrative restraint upon 

AGR personnel (ie‘J pending concerning an 

Offense to assure the member’s presence within a given geO

paphica1 are8, Or 8s a precaution to keep the member from 

being exposed to the temptation of further, similar miscon

duct)’2’ the location Of the unit and the AGR 


quarters, sPrivately Owned Or not On a 
military installation, may limit the effectiveness of this mea
sure. Nevertheless, AGR personnel under administrative 
restraint may be required to participate in all normal mili
tary duties and activities.22 

Administrative Reduction for Inefficiency. AGR person
ne1 who have served at least ninety days in the same unit 
may be administratively reduced one pay grade for ineffi
ciency.Z3 “Inefficiency” is a demonstration of distinctive 
characteristics which show the soldier’s technical incompe
tence or inability to perform the duties and responsibilities 
of his or her grade and military occupational specialty.*‘ 
Although misconduct is not a basis for the administrative 
reduction of an AGR soldier,25 misconduct may be consid
ered as bearing on inefficiency.26 In addition, longstanding 
unpaid personal debts that an AGR soldier has not tried to 
resolve can also serve as a basis for a one grade reduction 

for inefficiency. 27 Although the promotion authority for 
AGR personnel does not lie with RC commanders, reduc
tion authority has been specifically delegated to RC 
commanders of company-size units in the case of AGR per
sonnel in grades E-2 through E4,28to field grade RC 
commanders of organizations authorized a commander in 
the grade of lieutenant colonel or higher in the of 
AGR personnel in grades E-5 and E-6,p and to RC com
manders of organihtions a commander in the 
grade of colonel or ,higher in the a s e  of AGR personnel in 
grades E-7 through b 9 . 3 0  If the immediateRC command
er of the AGR soldier being considered for reduction does 
not have reduction authority, he or she must submit a doc
umented recommendation, through channels, to  the 
appropriate reduetion authority. 3, Before accomplishing a 
reduction, the reduction authority is required to give writ
ten notification to the AGR soldier of the basis for 
reduction, which the member must acknowledge by en
dorsement. 32 The ARG solidier has the right to submit 
rebuttal mate~ial’~and should be given an adequate oppor
tunity to do so. The reduction authority must convene a 
reduction board and act upon the recommendation of this 
board in all cases involving a reduction frdm E-6 and 
above. 34 Reduction board procedures for AGR soldiers are 
far more formal than those applicable to cases involving 
regular enlisted reservists.35 in that AGR personnel have 
the right of personal appearance before teduction boards 

P 

t P 

I9 AR 600-37,paras. 2 4 ,  2-6; Fh4 27-1, at 8-3 (Admonitions and Reprimands, Procedure). Such a letter is automatically removed from the MPRJ upon 
reassignment of the soldier to another general court-martial jurisdiction. 

600-37, para. 2-4b. 
R.C.M. 304(h). 

22 Cj R.C.M. 304(a)(2). 
23 AR 140-158, para. 4-39b. For the rule on suspending favorable personnel actions in connection with administrative redu ions in grade, see infra note 61. 
“See AR 140-158, para. 4-39a. 
25Reductions of AGR personnel for misconduct m a y  be accomplished only through the imposition of judicial or nonjudicial punishment. See AR 140-158, 
para. 4-3h and b. A civil court conviction, however, is a separate basis for reduction for misconduct. I d .  at para. 4-38c. Depending upon the severity of the 
sentence imposed by the civil court or hposable under the UCMJ for a closely related offense, a reduction to pay grade E l  may be mandatory. Id. at para.
4-3841). For convictions involving less serious sentences, AGR soldiers will be considered for reduction of one or more pay grades. Id. at para. 638c(2). In 
the case of convictions involving sentences of 30 days or less or suspended sentences of less than one year, two reduction options are available, namely, a 
reduction of one or more pay grades for misconduct or a reduction of one pay grade for inefficiency.Id. at para. 4-3843). For the reduction of AGR soldiers 
in pay grades E 4  and above for misconduct due to civil court conviction, reduction board procedures apply. Id. at para. 4-3844). See also infra notes 34-36 
and accompanying text. 
26AR 140-158, para. 4394.  Administrative reductions for inefficiency may not be used in lieu of nonjudicial punishment under UCMJ art. 15 or to reduce 
a member for a single act of misconduct or for actions of which the member was acquitted in court-martial proceedings. AR 140-158, para. 439c(l)-(3). 
27AR140-158, para. 4-39a. 

Id. at para. 4-374. There may be some confusion over whether the delegation of reduction authority is to RC commanders or to some AC commander at 
the supporting active Army installation designated for disciplinary purposes in the AGR soldier’s order to active duty. This confusion arises from the refer
ence in the procedures for appeals from reduction for other than misconduct in the case of AGR personnel reduced from grades E 5  and below. See AR 
140-158, para. 44541). Specifically, such appeals are to the general court-martial convening authority at the supporting active A m y  installation, “or the 
next higher authority, if the [general court-martial] convening authority was the official who reduced the soldier.” This confusion is resolved in favor of RC 
commanders when the specific provision for the delegation of reduction authority is closely scrutinized. In pertinent part, AR 140-158, para. 637. provides 
that “[aldministrative reduction authority for attached or assigned AGR personnel is delegated . . .” (emphasis added). Because AGR personnel are assigned 
or attached to USAR units, the delegation must necessarily be to RC commanders, the ambiguity raised in the appeal provisions of para. 4-454(1) 
notwithstanding. 
29 Id. at para. 4-37b. 
30 Id. at para. 4-37c. 
31 See AR 140-158, para. 4-39b(l)-(5). 
32 Id. at para. 6 3 9 d  (Apparently through a printing error in the UPDATE publication, this provision appears as para. 4-3944)). * 

33 Id. 
yhj. at para. 4-41b. An AGR soldier being considered for reduction for inefficiency who is entitled to a reduction board may waive that right in writing, 
and such a waiver is considered as acceptance of the reduction action. I d .  at paras. 4-39d(2), 4-41b. 
”Compare  AR 140-158. paras. 4 4 1 , 4 4 2  with AR 140-158, para. 3-37. 

MARCH 1986 THE ARMY tAWYER DA PAM.27-50-159 9 



and the right to counsel. 36 AGR soldiers who have been re
duced for ineficiency may submit written appeals within 
thirty days following the date of reduction3' In cases in
volving personnel reduced from E-5 or ,below, the appeal is 
normally to the general court-martial convening authority 
at the supporting active'Army installation designated for 
disciplinary purposes in the member's order to active du
ty.3BIn cases involving personnel reduced from E-6 or 
above (Le., those involving the right to consideration by a 
reduction board), the appeal is to the RC commander who 
is the next higher reduction authority above the authority 
that accomplished the reduction and, if such higher author
ity is not a general officer, then to the first general officer in 
the chain of.Fommand (whether an RC general officer or an 
AC general officer) for final review and action on the 
appeal. 39 

Corrective Training. Corrective training may be used 
when an AGR soldier demonstrates the need for additional 
training. Corrective training is appropriate only when 
there is a direct relationship between 'the training and the 
infraction involved (e.g., a soldier who appears in improper 
uniform may be required to attend spekial instruction in the 
correct wearing of the uniform). Corrective training may 
not be used as a punitive measure and therefore must not 
have even the appearance of punishment. If corrective 
training appears to be punitive, then the benefits and effects 
of all training and instruction are apt to be compromised. 

Counselin . Counseling generally involves advising a sol
dier o is or her errors or omissions.4' It may be written+ 
or oral, but is usually oral. Counseling may b;: performed 
by an RC commander personally or by his or her personal 
representative. In the course of counseling, an effort shbuld 
be made to determine what caused the misconduct, why the 
AGR soldier failed to adhere to the proper standards of 
conduct, and the reasons for his or her negative or indiffer
ent attitude. Properly performed, counseling can provide 
helpful advice or the necessary inspiration for proper con
duct in the future. In the course of counseling, an AGR 
soldier should be reminded that service on active duty is a 
privilege and not a right and that continued defective beha
vior could result in the member's nonselection for retention 
when his or her record is reviewed by a continuation 

board. 42 Depending upon *theproblem involved,ean AGR 
,soldier may be referred to a professional counsellor (e.g.; E

' chaplain or a judge advocate), 
' m 

Revocation of Security Clearahce. AGR personnel some
times have access to classified materials. An RC 
commander who has information raising serious jdoubt 
about the trustworthiness bf an AGR soldier (e.g.. criminal 
or immoral activities, alcohol abuse, the 'habitual use of 
drugs, repeated AWOL) should take immediate action to 
suspend the member's access to classified materials.43 Rev
ocation of a security clearance requires notice to the 
member, a reasonable opportunity for rebuttal by the mem
ber, and further 'adjudication by the US Army Central 
Personnel Security Clearance Facility.44 Because of the sen
sitive nature of such Situations and the complexity of the 
procedures, cases of this sort must be referred to the S2 or 
G2 of the unit or of a larger parent unit, as appropriate.45 

Withdrawal of Discretionary Benefits. To maintain disci
pline, an RC commander may withhold any privileges he or 
she is authorized to confer, including the pass 
The privilege withheld should have a 'significant relation
ship to the misconduct or offense involved (e.g.;:a 
commander should not recommend the withdrawal of PX 
privileges fot returning,late from a three-day pask). Whtn a 
commander is authorized to confer a privilege that is to be 
withheld, he or she simply informs the AGR soldier that 
the privilege ,has been revoked for a specific period of 
time.?' When the privilege to be withhe1d.k within the 
power of higher authority to confer, a commander may sub

. mit a written request through channels that the member's 
privilege be withheld.48 Grounds for the recommended ,

withdrawal of a privilege should be stated in the request. 

111. Disposition Under The UCMJ 

If an RC commander reasonably believes that an AGR 
soldier has committed an offense under the UCMJ that can
not be disposed of by employing nonpunitive disciplinary 
measures, action must be taken, depending UpOh the cir
cumstances involved, either to refer the matter to civilian 
law enforcement authorities or to refer it to the supporting 
active Army installation specified in the member's order to 
active duty for disciplinary purposes. Because time is of th'e 

36 Id. at para. 443a-c.  +$ member who declines appearance before a reduction board in writing is considered as accepting the reduction action. Id. at para 
4--39d(2). I 
37 Id. at para. 4-45a(1), b(1). 

Id. at para. 445a(l). 
39 Id at para. 4456(2), (3). 
40Corrective training is described in FM 27-1, at 8 4  (Corrective Training), and applies with equal force to AGR personnel, See also Dep't of Army, Reg. 
No. AR 600-20, Personnel neral-Anny Command Policy and Procedures, para. 5-6 (15 Oct. 1980). 
4' Counseling, as described in FM 27-1, at 8-3 (Counseling), applies with equal force to AGR peaonnel. 
42See AR 135-18, para. 4-1 1. An AGR soldier's record is  normally considered for retention purposes by a cb 

'member's service in AGR status and at five-year intefials thereafter. Id. at para. 4-lla. 
43Revocation of security clearance, as described in FM 27-1, at 8-6 (Revocation of Security Cle e), applies with equal force to a C R  personnel. See 
Dep't of A m y ,  Reg. No. -5, Personnel Security Clearance-Department of the Army Personnel Security Program Regulation, p 
1984) [hereinafter cited as AR 604-51. For a detailed list of derogatory information, see AR 604-5, para. 2-200. 
@AR 605-4, paras. 6-101, 8-201a.b. 
"Id. at para. 8-Iota. 1 , I  ' F 

46The discussion on the deferment of discretionary benefits appearing in FM 27-1, at %Z'(Defehent of Discretionary Benefits), has some relevan& to 
AGR personnel. Because AGR personnel do not serve in a garrison situation, however, this nonpunitive disciplinary measure may have only limited 
applicability. 
47 Id. (Deferment of Discretionary Benefits, Procedure). 
48 Id. 
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essence in effectively disposing of such matters,49 and be
cause any recommendation for disposition under the UCMJ 
may have to pass through one or more levels of command 
before leaving the USAR command for the supporting ac
tive Army installation, the first step that the RC 
commander should take, even before talking to the AGR 
soldier, is to contact an appropriate reserve judge advo
cate. The assistance which a judge advocate can provide 
can make the difference at the supporting active Army in
stallation between the successful administration of military 
justice and no action being able to be taken. 

In these circumstances, the RC commander’s function, 
with the aid of a judge advocate, is to document the alleged 
offense or offenses to the extent possible and to forward the 
matter with a recommendation for disposition. The judge 
advocate can assist in preparing witness statements and in 
identifying the offense or offenses involved as violative of 
one or more specific punitive articles of the UCMJ. In es
sence, the RC commander must perform a preliminary 
inquiry much as he or she would do if on active duty.51 
The purpose of the preliminary inquiry is to determine 
whether the alleged misconduct actually occurred, whether 
the misconduct constituted an offense under the UCMJ, 
and whether the AGR soldier in question committed the of
fense.52 Once it is determined that the AGR soldier 
committed an offense or offenses under the UCMJ, the RC 

commander must then formulate an appropriate recom-’ 
mendation for disposition. 

In the course of conducting a preliminary inquiry, the 
RC commander should obtain any necessary witness state
ments. Obtaining sworn witness statements may be difficult 
because of the absence of a person “on active duty” that is 
authorized to administer oaths under U C u l  art. 136. This 
problem may be circumvented by using a duly authorized 
notary public. Extreme caution should be exercised in ques
tioning the AGR soldier suspected of misconduct. In fact, 
direct questioning should be avoided if at all possible. If the 
commander decides to question the suspect, adequate warn
ings against self-incrimination and of the right to counsel 
must be given.53One question that arises is whether the 
RC commander is a “person subject to the code” for pur
poses of the Article 3 lwarning against self-incrimination.% 

While an RC commander not on active duty is not general
ly subject to UCMJ jurisdiction,55 he or she is certainly “a 
person acting as a knowing agent of a military unit and of a 
person subject to the code”; 56 .namely, the AC commander 
at the supporting active Army installation for disciplinary 
purposes specified in the member’s order to active duty. As 
such, the RC commander is a “person subject to the code” 
for purposes of Article 3 1.  Because RC commanders are in
frequently called upon to give such warnings, they should 
consult the designated reserve judge advocate in order to 
assure the adequacy of the warnings they intend to give. 57 

49 Perhaps the most serious problem in referring disciplinary matters to the active Army for disposition is the lapse of time between discovery of the com
mission of the offense and a decision on its disposition. Thus, if the matter reaches the active A m y  and a decision on its disposition is made, all Within a 
period of two weeks, the disposition may be considered to have been eflectivery made from the standpoint of the administration of military justice, especially
if disposition is the administration of nonjudicial punishment under UCMJ art. IS.  On the other hand, if the matter should take two or three months to 
reach the active Army, the disposition may not be terribly effective from the standpoint of the administration of military justice, especially if disposition is 
the imposition of nonjudicial punishment. RC commanders should be mindful that the matter is further complicated by the fact that in all likelihood, the 
AGR soldier is a total stranger to the active Army commander who will eventually have to dispose of the matter. While this may create an element of 
perceived unfairness from the soldier’s standpoint, the RC commander should not add to the problem by delaying matters unnecessarily at his or her end of 
the process. 
So Staff judge advocate support in the handling of AGR disciplinary matters can be provided in a number of ways. If available, the sta6judge advocate of the 
major USAR command (MUSARC) involved may handle the matter personally. Alternatively, a member of the MUSARC staffjudge advocate section may 
be appointed as an action officer on a particular case. Or, as is done in at least one MUSARC with which the author is familiar, a system of unit legal 
advisors can be established throughout the MUSARC so that each major subordinate command has first line support by a designated member of the 
MUSARC staff judge advocate section who is on call to assist in the handling of an AGR disciplinary problem anywhere throughout the major subordinate 
command. The reserve judge advocate, however designated, being a member of the MUSARC headquarters, can provide assistance in shepherding the action 
through the various levels of command before reaching the MUSARC headquarters. Indeed, it is absolutely essential for the reserve judge advocate to take 
an active role in this process so that the action will pass from its point of origin to the MUSARC headquarters as rapidly as possible. 

See R.C.M. 303. 
”See AR 27-10, para. 3-14; FM 27-1, at 2-1 (Report of Offense, Investigation), 3-2 (F‘rocedure (headnote)). While FM 27-1 hhs not yet been revised in 
light of the Military Justice Act of 1983 and the 1984 revision of the MCM, the general descriptions therein with respect to the imposition of nonjudicial 
punishment and the preferral of charges remain largely accurate. 
53 UCMJ art. 31; United States v. Tempia, 16 C.M.A. 629, 37 C.M.R.249 (1967). While failure to give the required warnings does not necessarily mean that 
an AGR soldier cannot be tried, such failure may nevertheless seriously jeopardize the ultimate disposition of the proceeding at the supporting active Army 
installation. See UCMJ art. 31(d); FM 27-1, at 2-2 (Questioning Suspects and Witnesses, Article 31 W a r n i n w g h t  to a Lawyer). 
54UCMJart. 31(a) uses the phrase “person subject to this chapter,” but Mil. R. Evid. 30S@)(1) uses the phrase “person subject to the d e . ”  
5SSeesupra note 9 and accompanying text. 
56Mil. R. Evid. 30S(b)(l). 
57 Before any questions are asked, the suspect must be informed of the general nature of the offense or offenses of which he or she is suspected and of the fact 
that he or she is a suspect. Then, the following script may be used to give adequate warnings: 

Before I ask you any questions, you must understand your rights. 
You do hot have to answer my questions or say anything.
Anything you say or do can be used as evidence against you in a criminal trial. 
You have a right to talk to a lawyer before or after questioning. This lawyer can be a civilian lawyer you arrange for, and if necessary you pay for. or 

a military lawyer detailed for you at no expense to you. Also, you may ask for a military lawyer of your choice by name, and he will be detailed for you 
if his superiors determine that he is reasonably available. 

If you are now willing to discuss the offense@) under investigation, with or without a lawyer present, you have a right to stop answering questions at 
any time or speak to a lawyer before answering further, even if you sign a waiver certificate. 

Adapted verbatim from Dep’t of Army, Reg. No. 19&30, Military Police-Military Police Investigations, appendix C, para. (2-1 (1 June 1978) bereinafter 
cited as AR 19&30]. See generally the remainder of AR 190-30, appendix C, for further guidance on the questioning of a suspect. 
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If the AGR soldier requests counsel, he or she may not be 
questioned further, and the RC commander should com
plete all other aspects of the preliminary inquiry. While it 
is desirable to have as complete a file as possible for referral 
to the supporting active A m y  installation, the designated 
AC commander will in any event have to conduct a further, 
separate preliminary inquiry, and depending upon the cir
cumstances, the AC commander may even have to obtain 
the aid of law enforcement personnel. j 9  

Once a preliminary inquiry is completed, the RC com
mander has the following options: 

1.  t ake  no act ion if t he  al legat ions a r e  
unsubstantiated, ’ 

2. dispose of the matter by means of nonpunitive 
disciplinary measures, but only if appropriate, 

3. refer the matter through channels with a recom
mendation for the imposition of nonjudicial 
punishment, or 

4. refer the matter through channels with a recom
mendation for the preferral of charges. 

Debriding upon’the conclusions reached in the wurse of 
the preliminary inquiry, it may become incumbent upon the 
RC commander to initiate a suspension of favorable person
nel actions against the AGR soldier. 61 Questions with 
respect to the suspension of favorable personnel actions 
should be directed to the MUSARC adjutant general. 

One additional option may be available to the RC com
mander at the conclusion of the preliminary inquiry. This 
would be to refer the matter through channels with a rec
ommendation that it be referred to civilian law enforcement 
authorities. This option is viable only if the offense is not a 
purely military offense (e.g., larceny, rape, assault)62 and 
the offense occurred in an area that is not subject to exclu
sive federal legislative jurisdiction. The final decision on 
this option would lie with the MUSARC commander. It 
should be noted that an AGR soldier convicted by a civil 
court may be adtninistratively reduced, depending upon the 

severity of the sentence, one or more pay grades63and, fol
lowing such reduction action, considered for discharge. If 
convicted of an offense which could result in a punitive dis
charge if tried under the UCMJ or for which the sentence 
by civil authorities included confinement for at least six 
months without regard to suspension or probation, the 
AGR soldier is subject to discharge.6’ If discharge is ap
proved in such a case, the member will normally ,be 
discharged under other than honorable conditions and re
duced to pay grade E-1. a 

When the action reaches the MUSARC headquarters, 
the MUSARC commander, after consulting with the 
MUSARC staff judge advocate, will have to decide upon an 
appropriate disposition. If the matter is to be referred to the 
supporting active Armi installation specified in the AGR 
soldier’s order to active duty, the MUSARC staffjudge ad
vocate should be in direct, personal contact with his or her 
AC counterpart so that the matter does not stagnate. In
deed, as the matter progresses, the designated AC 
commander or law enforcement prsonnel at the supporting 
active Army installation may request information that is 
available in the MUSARC, and this continuing line of com
munication may become very important. Ultimately, the 
AGR soldier may have to be sent one or more times to the 
supporting active Army installation to consult with counsel, 
for the administration of nonjudicial punishment, or to 
stand trial. 

In considering whether to recommend disposition by the 
imposition of nonjudicial punishment or the preferral of 
charges, RC commanders should be aware of the standards 
that will be employed by their AC counterparts. Although 
not a hard and fast rule, offenses which are suitable for dis
position under Article I5  are “minor” offenses, namely, 
offenses constituting crimes under the UCMJ other than of
fenses which if tried by a general court-martial could result 

”When a soldier requests counsel, he or she should be referred to a qualified defense counsel at the supporting active Army installation. Use of a reserve 
judge advocate to advise a suspect is not advisable for a variety of reasons. The reserve judge advocate may not be c e d e d  under UCMJ art. 27(b), and this 
could be made an issue later in the court-martial proceeding. Also, a reserve judge advocate may not be available to represent the suspect in the event of 
trial, and the question of availability will not arise if an attorney-clientrelationship is never established. 
”See R.C.M. 303. 

R.C.M. 306(c). f 

6’ In general, favorable personnel actions are suspended, in the case of enlisted pedonnel in pay grades E 4  through E 9  and all commissioned and warrant 
officer personnel, when military authorities “make a conscious decision, based on available information to investigate the involvement of the A m y  member” 
in incidents or credible allegations reflecting unfavorably on the member. Dep’t of Army, Reg. No. 60G31,  Personnel-Gmeral-Suspension of Favorable 
Personnel Actions for Military Personnel in National Security Casea and Other Investigationsor Proceedings, para. 5 4 5 )  (1 July 1984) [hereinaftercited as 
AR 60&31]. Favorable personnel actiona must also be suspended against AGR personnel whenever action has been initiated (Le., whenever an official docu
ment commencing the action has been signed) for administrative separation or court-martial (all personnel, including officers), for nonjudicial punishment 
(all personnel in grades E 4  and higher, but not in cases involving summarized proceedings), for administrative reduction in grade (aU personnel in grades 
E 4  through E-9) or for written administrative admonition or reprimand (all personnel, including officers). Id. at para. 50(2)-(4). In cases involving nonjudi
cial punishment or the preferral of court-martial charges, the suspension would be effected by the A C  commander initiating proceedings under the UCMJ, 
unless earlier initiated by the RC commander. In addition, favorable personnel actions are generally suspended when AGR personnel are entered in a weight 
control program under Dep’t of A m y ,  Reg. No. 6CO-9, Persannel-General-The A m y  Weight Control Program (1 July 1984) [hereinafter cited as AR 
60&9]. AR m31. para. Sa( 13). 
”Purely military offenses under the UCMJinclude, for example, fraudulent enlistment or separation (art. 83), desertion (art. 85), absence without leave 
(art. 86) disrespect toward a superior commissioned officer (art. as), willfully disobeying a superior commissioned officer (art. 90(2)), insubordinate conduct 
toward a warrant officer or a noncommissioned officer (art. 91(3)), failure to obey a lawful order or regulation (art. 92). and mutiny or sedition (art. 94). 
63See AR 140-158,para. 6 3 8 ~ .For a discussion of administrativt reduction in grade for a civil court conviction, see supra note 25. For the rule on sus
pending favorable personnel actions in connection with administrative reductions in grade, see supra note 61. 

AR 14CL158, para. 4-38c(l)(d). 
”AR 635-200, para. 14-50. For the rule on suspending favorable personnel actions in connection with administrative separation proceedings, see supra note 
61. 
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& A R  14d158, para. 446a;AR 635-200, para. 14-3u 
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in a dishonorable discharge or confinement at hard labor 
for more than one year. 67 

All that has been said thus far aSSUme9 that the AOR 
pt	suspect is nonviolent and does not otherwise require pretri

al restraint. Authority to order pretrial restraint in the 
case of enlisted soldiers lies with any commissioned of
ficer@ and, therefore, presumably with RC commanders. 
As a practical matter, however, RC cmmnders  me not in 
a position to take the steps necessary to effect pretrial con
finement. 70 Accordingly, if the suspect is violent (Le., likely 
to engage in serious Eriminal misconduct) or likely not t6 
appear at trial (i.e., likely to go AWOL),7’ then all the 
steps heretofore discussed should be by-passed. Instead, law 
enforcement authorities at the supporting active Army in
stallation should be contacted and the suspect should be 
turned over to those authorities who will investigate the sit
uation and take those steps necessary to effect appropriate 
pretrial restraint. The RC commander should then proceed 
with a preliminary inquiry on an expedited basis in con
junction with the designated AC commander. The 
MUSARC staff judge advocate should be involved from the 
outset to assist the RC commander and to keep the 
MUSARC commander advised of developments. In other 
words, unusual circumstances require innovative solutions. 

The Judge Advocate General has opined that “USAR 
commanders while performing active duty training have the 
same authority as their active duty counterparts to initiate 
and take action under the UCMJ.”72 This clearly suggests 
that an RC commander on annual training (AT) for one or 
more days of active duty for training (ADT) can, while in 
such status, impose nonjudicial punishment on or prefer0	charges against AGR personnel. In theory, this may be cor
rect, but it is of little practical significance except perhaps 
for a two-week period of AT. So-called “manday spaces” 
are strictly controlled and budgeted, and for purposes of 
imposing nonjudicial punishment, an RC commander 
might have to be ordered to ADT for two or more days in a 
very brief period of time. During AT, if enough time re
mains to conclude an Article 15 proceeding, then perhaps 

67MCM, 1984, Part V, para. le; AR 27-10, para. 3-9, 

the RC commander might consid& exercising his or her au
thority under the UCMJ. One very serious question 
remains, however. That is whether UCMJ authority has 
been from the RC commander by the very terns 
of the AGR soldier,s order to active dutytive installation fdr disciplinary purposes,73 Thus, in 
the long Nn, the procedurgsdiscusied above for fefemal to 
the active Army installation are the safest and 
surest approach to the effectivehandling of mis
conduct by AGR 

IV.Administrative Alternatives 
Depending upon the nature of the behavior or miscon

duct and a variety of other factors, there are administrative 
methods and measures that RC commanders can employ in 
dealing with disciplinary problems involving AGR person
nel. These include nonselection for retention in AGR 
status, 74 involuntary removal (Le., separation for unsatis
factory performance o r  misconduct), 7 s  and bar  
reenlistment. 76 Written counseling and rehabilitation mea
sures are a prerequisite to most grounds for involuntary 

and a record of such efforts in the absence of 
separation can also serve as a basis for nonselection for re
tention or a bar to reenlistment. 

Counseling should include the reasons for counseling, the 
fact that continued behavior of the sort leading to counsel
ing can lead to separation from the Army (or nonselection 
for retention or bar to reenlistment), and the consequences 
of separation, depending upon the behavior involved. 78 Un
like the separation of enlisted reservists under AR 135-178, 
the separation of AGR personnel is governed by AR 
635-200.79 While a simple memorandum for record of 
counseling suffices under AR 135-1 78, the counseling of 
AGR personnel under AR 635-200 shsuld be recorded on 

68Thefour basic forms of pretrial restraint are conditions on liberty, restriction in lieu of arrest, arrest, and pretrial confinement. R.C.M. 304(a). For a 
detailed explanation of pretrial restraint, see Finnegan, Pretrial Restraint and Pretrial Confinement, The Army Lawyer, Mar. 1985, at 15. 
69 R.C.M. 304@)(2). 
mSee R.C.M. 305, especially para. (h) thereof. 
7’ Cf RC.M. 305(h). 
n D A J A 4 L  1984/5645, para. 2, 9 May 1984. 
73See AR 135-2. para. 5g(2)(b); AR 135-18, para. 2-lOa. 
74SeeAR 135-18, para. 6 1 1 .  
7s1d. at para. 5-lb(2) referring to AR 635-200, cha. 13 & 14, which pertain to separation for unsatisfactory performanceand misconduct, respectively. 
Entry level separation for unsatisfactory performance or conduct (AR 635-200, ch. 1 1) is not considered in this article as few if any reseniSfs are in entry 
level status upon entering the AGR Program. For a discussion on entry level separation for unsatisfactory performance or conduct as applied to enlisted 
nserviSts, see Baldwin & McMenis (1984). supra note 7, at 2628.  Homosexuality is a form of misconduct that is simply not tolerated in the Army. See 
Dep‘t of Army, Reg. No. 135-178, Army National Guard and A m y  Reserve-Separations of Enlisted Personnel, ch. 10 (1 Jan. 1983) bereinafter cited as 
AR 135-17EJ;AR 635-200, ch. 15. Separation for homosexuality is not separately considered in this article. The policies and criteria for separation s f  AGR 
personnel on active duty and an enlisted reservist not on active duty because of homosexuality are the same, however. Compare AR 635-200, paras. 15-1, 
15-3 with AR 135-178, paras. 10-2, 104.  For a discussion on the separation of enlisted reservists because of homosexuality, see Baldwin & McMenis 
(1984), supm note 7, at 31-33. 

’ 	 76See Dep‘t of Army, Reg. No. 140-111, Army Reserve-US Army Reserve Reenlistment Program,para 8-6 (1 Jan. 1983) [hereinafter cited as AR 
14&111], referring to chapter 1, section VI1 thereof, providing bar to reenlistment procedures for USAR enlisted penonnd generally. 

See AR 635-200, para 1-18, 
lUld.at para. 1-186(2). 
79CompareAR 135-178, para. 1 4 b  with AR 635-200, para. I d a  See also AR 135-18, para. Slb(2). 
mSee AR 135-178, para. 1-12b(2); Baldwin & McMcnis (1984). supra note 7, at 27 C 11.125. 
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DA Form 4856 (General Counseling Form) and authenti
cated by the member. addition to counseling, RC 
commanders are usually ired to have the AGR soldier 
reissigned to another unit at least once for purposes of re
habilitation. t~~ Although counseling may not be waived, 
rehabilitation may be waived by the separation authority 
(generally located at the supporting active Army installa
tion) wh& the ‘AGR soldier’s further duty would create 
serious disciplinary problems or a hazard to the military 
mission or the member, when the member has resisted all 
rehabilitative efforts, or when rehabilitation would not pro
duce the quality of soldier desired by the Army. 
When initiating a separation proceeding against an AGR 

soldier, the RC commander must consult the appropriate 
provisions of AK 635-200 and proceed accordingly. The 
action initiating the separation proceeding must be sent 
through channels to the MUSARC headquarters and, from 
there, to the supporting active Army installation for disci
plinary purposes.84 It should be noted that in the absence 
of sufficient evidence, any intermediate commander, includ
ing the MUSARC commander, may disapprove the 
recommended separation and discontinue the proceeding. 85 

When a separation proceeding is sent to the separation au
thor i ty ,  t ha t  headquar te rs  (not t he  MUSARC 
headquarters) will effect the appointment of counseln6and, 
when necessary, convene a separation board. 

Under AR 635-200, separation boards must have at least 
three members who may be commissioned or warrant of: 
ficers or senior enlisted personnel (E7 or above and senior 

to the respondent). The senior member is the president, 
and at least one member must be a field grade officer.t9 A 
majority of the board must be officers,9o and the entire 
board must be commissioned or warrant officers if the pro
ceeding could result in a discharge under other than 
honorable conditions. 91 Normally, the president presides 
over the proceedings and rules finally on all evidentiary and 
procedural matters.92 If a nonvoting legaI advisor is ap
pointed, he or she will rule finally on evidentiary matters 
and challenges to members of the board except as to him or 
herself. 93 

To retain potential mobilization assets, it is Army policy 
to transfer most AGR soldiers approved for separation to 
the Individual Ready Reserve (IRR) pending completion of 
their service obligations, and only those separated for ho
mosexuality, misconduct, o r  having no mobilization 
potential are discharged. 94 This policy applies to both stat
utorily obligated soldiers and to contractually obligated 
soldiers.95 It does not apply, however, to soldiers having 
less than three months to serve on their current service 
obligation.96 

Nonselection for Retention. Retention in AGR status is 
determined on a selective basis. 97 An individual’s initial 
AGR tour is for a period of three years,98and in the third 
year, the soldier’s record of performance is considered by a 

I 

-

”AR 635-200, para 1-18b(3). Failure to have the soldier authenticate DA Form 4856 does not prohibit its use as a counseling statement for purposes of 

separation, however.
*’Id. at para. 1-18c(2). It should be noted that AR 63S200, para. 1-18c(3), suggests involuntary reassignment (permanent change of station transfer) as yet 
another administrative option available to RC commanders in dealing with disciplinary problems involving AGR personnel. This option is certainly viable 
with respect to A C  personnel assigned or attached to USAR units. 
t13 Id. at para. 1-18d. 

The general court-martial convening authority is often both the separation authority for AGR personnel and the convening authority for separation 
boards. Id. at para. 1-21a Depending upon the grounds for separation and other circumstances, however, the separation authority and to authority to con
vene separation boards may lie at a lower level of command within the supporting active Army installation. Id. at para. 1-2112. d. 
”See AR 635-200, paras. 13-8a. 1616a. 15-74, 
t16 See generally AR 635-200, glossary, for definitions of “appointed counsel for consultation” and “appointed counsel for representation.”While appointed 
counsel for consultation may be any judge advocate, including a reserve judge advocate, appointed counsel for representation before a separation board is 
normally a member of the US Army Trial Defense Service. See AR 27-10, para. &3g(2)(d), h
*’AR 635-200, para. 1-210. 

Id. at para. 2-7a. 
89 Id. 

Id. 
9’ Id. at para. 2-7b(2). 
92 Id. at para. 2-7c. 
93 Id. at para. 2-7a. c. 
94 Id. at para. L-36. 
”Id Compare AR 635-200, para. 1-36a with AR 635-200, para. 1-36c. In general, a “statutorily obligated member” is an enlisted reservist (who may be 
an AGR soldier) who is currently serving under a six or eight-year statutory service obligation upon initial entry into the armed forces (Le., no prior service).
Dep‘tof Army, Reg. No. 135-91, Army National Guard and Army ReservbService Obligations, Methods of Fulfillment,Participation Requirements, and 
Enforcement Procedures, para. 2-1 (1 Feb. 1984) [hereinafter cited as AR 135-911. Although serving initial enlistments in the armed forces, (1) enlisted 
male reservists whose entry was prior to 10 November 1979 and who were age 26 or older upon entry, (2) enlisted female reservists whose entry was after 31 
January 1978 and prior to 10 November 1979 and who were age 26 or older upon entry, (3) enlisted female reservists regardless of age upon entry whose 
entry was prior to 1 February 1978, and (4) enlisted male and female reservists who were age 26 or older upon execution of their service agreements‘and 
whose serviceagreements were executed after 9 November 1979 and before 10 December 1979 and reflect no statutory service obligation are not treated as 
statutorily obligated members. AR 135-91, paras. 2-1b(l)-(3), c. A “contractuallyobligated member” is virtually any enlisted reservist who is not a statuto
rily obligated member, generally, and enlisted reservist Who is serving under an enlistment contract and either has completed a statutory serviceobligation or 
has never acquired one. Id. at para. 2-2; Reserve Components Personnel UPDATE No. 14, Consolidated Glossary, at 7. 
96AR635-200, para. 1-36d. The three month period applies to the soldier’s statutory or contractual obligation,whichever expires later. 
97 AR 135-18, para. 6 1 1 .  
98 Id. at para. 2-9. 
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continuation board. 99 If selected for continuation in the 
AGR Program and not otherwise ineligible, the soldier will 
be offered-a subsequent AGR tour for a period of three 
years commencing immediately upon completion of his of 
her current tour. loo Also, if prior to an initial AGR tour 
the soldier has not at some time had at least twenty-four 
months on extended active duty, he or she normally will be 
required to serve in an active component assignment after 
completing an initial AGR tour and before continuing in 
the AGR Program. I O 1  AGR personnel are again considered 
for retention by a continuation board at five-year intervals 
following consideration in the third year of their initial 
AGR tour. lo2 

Clearly, if counseling records and other documentation 
in the soldier’s unit file and MPRJ,including enlisted effi
ciency reports, reflect that he or she is a disciplinary 
problem, a continuation board i s  unlikely to select the 
member for retention in AGR status. If an AGR soldier is 
to be nonselected for retention, it is critical that his or her 
personnel records be properly documented by the RC com
mander to reflect the disciplinary or behavioral problem. 
While nonselection is not an option in cases involving AC 
personnel assigned or attached to USAR units, involuntary 
reassignment (Le., permanent change of station transfer) as 
a rehabilitative measure under AR 635-200 is a ‘possible 
solution. 

Separation for Unsatisfactory Performance. RC com
manders are required to separate AGR personnel for 
unsatisfactory performance if, in the commander’s 
judgment, the soldier will not develop sufficientlyto partici
pate satisfactorily in further military training or become a 
satisfactory soldier or if the factual basis for the command
er’s determination of unsatisfactory performance is that the 
soldier’s retention would have an adverse impact on morale 
or on military order and discipline. At one time, RC 
commanders were also required to take action to separate 
for unsatisfactory performance AGR personnel who failed 

99 Id. at para. 4 - 1 ~ ~  
loo Id .  at paras. 2-4, 2-9, 4 - 1  lb. 

Id. at para. 4-8. 
IO2 Id. at para. 4-1 lo. 

to meet body fat standards after application of the proce
dures prescribed in the Army weight control program. Io> 

Now, however, overweight personnel are subject to separa
tion for the convenience of the $government and, if 
separated, are transferred to the IRR as mobilization assets 
in the event of war.lo6 

Before initiating an action to separate an AGR soldier 
for unsatisfactory performance, a commander must be satis
fied (and able to show) that retention is likely to have a 
disruptive effect, that the soldier’s performance is unlikely 
to improve, or that the soldier is unlikely to perform effec
tively in the future. lar To allow commanders a great deal of 
flexibility, the factual bases for unsatisfactory performance 
are largely undefined, thus leaving much to the discretion of 
commanders in acting as they see fit in separating problem 
soldiers. Actions to separate AGR soldiers for unsatisfac
tory performance must be preceded by adequate counseling 
and rehabilitation measures. lo* 

Even if the mental evaluation that is part of the required 
medical examination that precedes the request for separa
tion for unsatisfactory performance IO9 concludes that an 
AGR soldier’s unsatisfactory performance is due to a per
sonality disorder, the member should still be separated for 
unsatisfactory performance. l l 0  

Proceedings to separate for unsatisfactory performance 
require the appointment of appointed counsel for consulta
tion, unless waived by the soldier.1 1 1  The soldier may also 
consult with civilian counsel at no expense to the govern
ment. There is no right to appointed counsel for 
representation or to a hearing in cases involving personnel 
(including AGR personnel) with less than six years of total 
active and reserve service. 112 Only personnel with six or 
more years of active and reserve service are entitled to a 
hearing in unsatisfactory performance dases. 1 1 3  Following 
official notification of the commencement of separation pro
ceedings for unsatisfactory performance, the AGR soldier 
has not less than three duty days in which to consult with 
counsel, to prepare and submit any statements in his or her 

“’See AR 635-200, para. l-ISc(3). Permanent change of station transfer may also be a viable solution in certain cases involving AGR personnel. See supra 
I Inote 82. 

635-200, paras. 13-2a(l), (2). For the rule on suspending favorable personnel actions in connection with administrative separation proceedings, see 
supra note 61. It should be noted that commanders are required to consider for separation either for unsatisfactory performance or for misconduct (acts or 
patterns of misconduct) all personnel who are convicted by court-martial but not sentenced to a punitive discharge. See AR 635-200, paras. 13-Ze, 14-2g. 
For a discussion on separation for misconduct (acts or patterns of misconduct), see infra notes 1 2 3 4 1  and accompanying text. 
lo5SeeAR 635-200, para. 13-2a(2) (provision rescinded in Enlisted Ranks Personnel UPDATE No. 3, 15 Jan. 1985). 
IO6 See AR 635-200, paras. 1-36a(8), 5-1 5. In  such cases, the commander of the supporting active Army installation for disciplinary purposes will normally 

be the separation authority. Id. at para. 5-1st For a discussion of the Army weight control program (AR600-9), see Baldwin & McMenis (1984), supra 
note 7, at 28 n.138. For an article discussing a proposed revision of Army weight control policies which are expected to take effect on 1 April 1986, see Army 
Times, Dec. 2, 1985, at I,col. 2. It should be noted that an AGR soldier being considered for separation for the convenience of the government for failure to 
meet Army weight control standards has the right to request a hearing before an administrative separation board if he or she will have six or more years of 
active and reserve service at the time of separation. See AR 635-200, para. 5-15c. (referring to ch. 2, sec. I1 (Le., para. 2-2d)), 
Io’AR 635-200, para. 13-20(4)-(6). 
lo* Id. at para. 1 3 4 .  Counseling and rehabilitative requirements are detailed in AR 635-200, para. 1-18. 
IO9 I d .  at paras. 1-34a. b, 13-6k.1. 
‘lo “Separation for personality disorder is not appropriate when separation is  warranted [for unsatisfactory performance].” AR 635-200, para. 5-13c. 
‘ I 1See AR 635-200, para. 2-2a. 
‘ I 2  I d .  at para. 2-2. 

Id. See AR 635-200, figure 2-2 (para. 1 thereof). 
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own behalf, and, if appropriate, to request a hearing. Up
on receipt of the soldier's reply to the official notification, 
the case is forwarded to the separation authorityllJ for final 
action, including formal board proceedings if requested by a 
soldier with six or more years of active and reserve ser
vice. I l d  The service of AGR personnel separated for 
unsatisf@pry performance is characterized as honorable or 
under honorable conditions. I l 7  If given an honorable dis
charge, they are automatically transferred to the IRR for 
the balance of their statutory or contractual service obliga
tions; those who are discharged under honorable conditions 
are transferred if it is determined that they can perform 
useful service during times of full mobilization. 1 1 8  

A female AGR soldier who is pregnant may be separated 
for unsatisfactory performance only when her pregnancy is 
not the sole factual basis for substandard performance of 
duty. On the other hand, an AGR soldier who has com
mitted serious acts of misconduct may not be separated for 
unsatisfactory performance in lieu of separation for miscon
duct or proceedings under the UCMJ. I2O 

Separation for Misconduct (Acts or Patterns of Miscon
duct). AGR personnel may be considered for separation for 
misconduct consisting of minor disciplinary infractions, a 
pattern of misconduct, or the commission of a serious of
fense. I2I  In addition, certain drug offenses may require that 

a separation action be processed. In These grounds for sep
aration for misconduct are in addition to separation for 
civil court conviction, homosexuality, 124 and fraudulent 
entry. IZ5  

The commission of a serious offense as a basis for separa
tion for misconduct includes military and civilian offenses 
which could result in a punitive discharge if the same or a 
closely related offense were tried under the UCMJ. 126 A 
pattern of misconduct includes discreditable involvement 
with civilian or military authorities, serious offenses, and 
conduct which violates punitive articles of the UCMJ and 
the time-honored customs and traditions of the Army. I n  

Minor disciplinary infractions is a documented pattern of 
minor military violations not quite so serious as a pattern of 
misconduct, but serious enough to render the member dis
qualified for further military service. 12* Drug abuse cases 
involving first-time drug offenders in grades E-5 through 
E-9, all second-time drug offenders, and medically-diag
nosed drug dependent soldiers that will not be referred to 
trial by court-martial under circumstances that could lead 
to a punitive discharge, or lead to separation because of civ
il conviction or the failure of drug abuse rehabilitation Iz9 
must be considered for separation for misconduct. Such 
abuses of illegal drugs are considered to be serious miscon
duct and are usually processed as the commission of a 
serious offense. In the event of mitigating factors, howev
er, a single drug offense may be combined with other 

' I 4  I d .  at paras. 2-2e. 2-4j: Because of the wide latitude given to commanders to determine what factually constitutes unsatisfactory performance, it is very 
important in completing the written notice required by AR 635-200, paras. 2-2 or 2-4, that commanders express in detail the facts and reasons for the 
proposed separation. In so doing, it would also seem advisable for the commander to draw conclusions paralleling the requirements of AR 635-200, para. 
13-2a(4)-(6). See supra text accompanying note 107. An AGR soldier's failure to reply to the written notice within seven days of receipt constitutes a waiver 
of various rights including, if otherwise available, the right to a hearing before a separation board. Id. at paras. 2-2e, 248 Accurate counting at the seven 
day period is assured because the AGR soldier's commander must personally serve the letter of notification and obtain a signed, dated acknowledgment of 
receipt. Id. at para. 2-24.1. 2-4h.1. 

Although under AR 135-178, para. 1-256, the MUSARC commander is the separation authority for enlisted reservists separated for unsatisfactory per
formance who have less than six years of active and reserve service, there is no comparable provision in AR 635-200, para. 1-21. 
'I6AR 635-200, para. 13-7. 
'I7Id.  at para. 13-11. 
I181d. at para. 1-366. 
Il91d. at para. 13-2d. For policies and procedures on pregnancy and the options available to pregnant female AGR personnel, see AR 635-200, ch.8. 

at para. 13-2c. 
I2'See AR 635-200, para. 14-12a-c. For the rule on suspending favorable personnel actions in connection with administrative separation proceedings, see 

supra note 61. I t  should be noted that commanders are required to consider for separation either for unsatisfactory performance or misconduct (acts or 
patterns of misconduct) all personnel who are convicted by court-martial but not sentenced to a punitive discharge. See AR 635-200, paras. 13-2e. 14-2g. 
For a discussion on separation for unsatisfactory performance, see supra notes 1W20 and accompanying text. 
"'AR 635-200, para. 14-12d. See also AR 635-200, para. 9-1, note 1. In addition, there is independent authority for the honorable separation of AGR 

personnel who have voluntarily enrolled in a drug or alcohol rehabilitation program and have failed to become rehabilitated. See AR 635-200, ch. 9. For the 
Army's alcohol and drug abuse program, see Dep't of Army, Reg. No. 6W85, Personnel-General-Alcohol and Drug Abuse Prevention and Control Pro
gram (1 Dec. 1981). 
I2lSeesupra'notes 63-66 and accompanying text. 
Iz4AR 635-200, ch. 15. 
125See AR 635-200, ch. 7, sec. V. Fraudulent entry can resuit from procuring a "period of active service through any deliberate material misrepresentatioh, 

omission or concealment of information which, if known and considered by the Army . , . ,might have resulted in rejection." Id. at para. 7-1711. According
ly, an AGR soldier who procbres an AGR tour by deliberately misrepresenting his or her qualifications or lack of disqualifications is subject to separation 
for fraudulent entry. This would include misrepresentationsconcerning any of the special qualifications for selection in the AGR Program listed in AR 
135-18, paras. 2-1, 2-2. If the concealed information is both disqualifying and substantiated, a separation action must be ammenced. AR 635-200, para. 
7-21a. The'initiating commander may recommend discharge or retention depending upon the circumstances of the case. Id. at para. 7-21a(6). At worst, the 
member could be discharged under other than honorable conditions. Id. at para. 7-23. 

AR 635-200, para. 14-1 2c. 
Id. at para. 14-126. 
Id. at para. 14-12a. 
AR 635-200, ch. 9. 

I3O Id. at para. 14-12d. The separation action must be itiated and processed through the chain of command to the separation authority for app 
action. 

F 

-


I 
I 

F 

131 Id. 
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disciplinary infractions and processed as a pattern of mis
conduct or as minor disciplinary infractions. 13*  In the 
discretion of their commanders, first-time drug offenders in 
grades El through E 4  may be considered for separation 
as well. 133 

Acts or patterns of misconduct must be well documented 
to serve as a basis for separation and, indeed, should be 
spelled out in detail in the written notice of separation ac
tion prepared by the RC commander. 134 The service of an 
AGR soldier separated for misconduct is normally charac
terized as having been under other than honorable 
conditions. 135 Counseling and rehabilitation measures must 
be taken if separation is for minor disciplinary infractions 
or a pattern of misconduct. There are no counseling and re
habilitation requirements, however, if the basis for 
separation for misconduct is the commission of a serious of
fense or conviction by a civil court. 136 

Separation for misconduct does require the appointment 
of appointed counsel for consultation and, unless waived by 
the member, the appointment of appointed counsel for rep
resentation and formal action by a separation board. 
AGR personnel separated for acts or patterns of miscon
duct are not considered for transfer to the IRR and are, 
therefore, subject to discharge. In fact, approval of a rec
ommendation that an AGR soldier be separated under 
other than honorable conditions because of an act or pat
tern of misconduct will result in the member being both 
reduced to pay grade E-1 and discharged. 139 

Bar to Reenlistment. The bar to reenlistment procedure 
is a means for denying the privilege of reenlistment to cer
tain categories of personnel. AGR personnel are subject to 

* 	 the same provisions on bar to reenlistment that apply to en
listed reservists not on active duty. 140 It is Army policy 
that only personnel of high moral character, professional 

132id  

133 Id. 
AR 635-200, para. 2 4 .  

135 Id. at para. 14-3a. 
136Zd.at para. 142d. 

competence, land demonstrated adaptability to the require
ments of the professional soldier's moral code are offered 
the privilege of reenlisting in the USAR and that persons 
who do not maintain such standards, but whose separation 
is  not appropriate, will be barred from further service. 141 

An RC commander may initiate a bar to reenlistment in 
the case of an AGR soldier against whom separation action 
was taken which did not result in separation (cg., in the 
case of a soldier considered for separation for unsatisfactory 
performance who was retained). 142 AGR personnel who 
are untrainable (ie., require frequent or continual supervi
sion) or unsuitable (i.e., possess habits detrimental to 
discipline) or who are generally irresponsible towards their 
military service (e.g., AWOL for periods of up to twenty
four hours, losses of clothing and equipment, substandard 
personal appearance or hygiene, causes trouble in the civil
ian community)  may be considered for  bar  to  
reenlistment. 143 

I 

In preparing a bar to reenlistment @A Form 4126-R), 
the RC commander must specify in some detail the basis 
for his or her recommendation, and the AGR soldier must 
be given at least thirty days in which to comment. While 
MUSARC commanders have authority to approve a bar to 
reenlistment in cases involving enlisted reservists not on ac
tive duty and having less than ten years of qualifying 
service for retirement purposes upon completion of their 
current enlistments, they have no approval authority with 
respect to AGR personnel. Rather, approval authority lies 
with area commanders in all cases involving AGR person
nel assigned or attached to USAR units. 145 In the case of 
an AGR soldier with more than eighteen years of qualify
ing service for retirement purposes upon completion of his 
or her current enlistment, the area commander can approve 
the bar if the soldier's enlistment i s  extended to the 
required twenty years of qualifying seSVice for retirement 
purposes. 146 

1 

137Id. at paras. 241 .  e. 14-17d. There is no right to a separation board if the command does not seek on other than honorable discharge where the soldier 
has under six years active or reserve service. A soldier's failure to respond to the notice of separation action within seven days of receipt constitutes a waiver 
of various rights, including the right to a hearing *fore a separation board. See AR 635-200, para. 24f i  
13'See AR 635-200, para. 1-36. 
139AR140-158, para. a&;AR 635-200, para. 14-3a. 

AR 140-111 ,  para. 8-6, referring to chapter I,section VI1 thereof (paras. 1-27 through 1-33). Similar provisions apply to A C  personnel assigned or 
attached to USAR units. See AR 601-280, Personnel Procurement-Army Reenlistment Program. ch. 6 (5 Jul.  1984) [hereinafter cited as AR 601-2801. 
The only significant differences lie in the period of time the member has to comment on the bar proposed by the RC commander and the authority to ap
prove the bar. See infra notes 144, 145. 
l4I AR 1 4 0 - 1  11,  para. 1-28. 
14' Id. at para. 1-29d( I). 
143Id. at para. 1-30. 
IuId. at para. 1-31b. c. For A C  personnel assigned or attached to USAR units, the soldier's period for reply is only I S  days. See AR 601-280, para. 
6-5b(4). There are some restrictions on the initiation of bars to reenlistment.See AR 140-1  1 1 ,  para. 1-29e. Thus, a bar to reenlistmentwill not normally be 
initiated during the first 90 days that an AGR soldier is assigned to a new command or during the last 90days before transfer from the command or dis
charge. If a bar is initiated during the last 90days before transfer or discharge, the RC unit commander must explain on DA Form 4126-R why the bar was 
not initiated earlier. 

r'\ Ir5See AR 1-111, para. 1-310, table 1-1  (Rules A, C).In  practical terms, a year of qualifying seMce for retirement purposes is each one-year period 
during which an enlisted reservist or AGR soldier has been credited with 50 retirement points. See 10 U.S.C. 8 1332(a)(2) (1982); Dep't of Army, Reg. No. 
135-180, Army National Guard and Army Reserve-Qualifying Service for Retired Pay Nonregrrlar Service, paras. 2-8, ZlOb (22 Aug. 74). For A C  per
sonnel assigned or attached to USAR units, authority to spprove a bar to reenlistment lies through the supporting active Army installation for disciplinary 
purposes. See AR 601-280, para. 6-5d. 
'&AR 1 4 0 - 1 1 1 ,  paras. 1-29j 1-310. table 1-1 (Rule B, 1x2). 
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Once a bar to reenlistment is approved with respect to a 
particular AGR soldier, it must be reviewed by the RC unit 
commander at six-month intervals and prior to completion 
of the soldier's current term of service or assignment to an
other unit. 14' It is within the RC commander's power to 
recommend the removal of an approved bar to reenlistment 
if the soldier's improved performance should so warrant, 
but removaltof the bar requires approval at the same level 
as was required for initial approval of the bar, namely, by 
the area commander. 148 

V. Conclusion 

rom the survey and brief analysis of the options availa
ble to RC commanders in dealing with offenses and 
disciplinary problems involving AGR personnel, it is clear 
that RC commanders are far from powerless to deal with 
'the full range of problems that can arise. Many of the pro
cedures and options are the same as or analogous to those 
available in dealing with the misconduct of USAR enlisted 
personnel generally. With respect to problems that must be 
disposed of under the UCMJ, however, RC commanders 
must reorient their thinking somewhat. 

Most disciplinary problems can be handlea epctively by 
employing nonpunitive disciplinary measures and good 
leadership principles. If an offense is not a purely military 
offense and too serious to warrant being disposed of by the 
imposition of nonjudicial punishment, and if it occurred at 
a location not subject to exclusive federal legislative juris
diction, there is the option of referring the matter to state 
or local law enforcement authorities who are willing to ac
cept jurisdiction. If an offense warrants nonjudicial 
punishment or trial by court-martial, the matter must be re
ferred to the supporting active Army installation for 
disciplinary purposy set forth in the soldier's order to ac
tive duty. There are also a number of administrative 
alternatives to or supplementing the exercise of UCMJ ju
risdiction. With respect to the administrative separation of 
AGR personnel for cause (e.g., unsatisfactory performance 
or misconduct), RC commanders must become familiar 
with the procedures in AR 635-200 which, with minor but 
important differences, closely approximate the procedures 
for separating USAR enlisted personnel under AR 
135-178. The principal difference is that the separation au
thority for AGR personnel is at the supporting active Army 
installation, rather than the area commander. 

The role of the MUSARC staff judge advocate in this 
process cannot be overemphasized. Reservejudge advocates 
must become familiar with the procedural nuances involved 
in dealing with disciplinary problems involving AGR per
sonnel, and they must expand their legal expertise to deal 
with this new set of problems. Difficulties in dealing with 
AGR disciplinary problems are frequently the result of no 
involvement by the MUSARC staff judge advocate due to 

14' Id. at para. 1-32c. 

I4'Zd. at para. 1-32d(l). 

lack of consultation by RC commanders or inadequate co
ordination with the supporting active Army installation for 
disciplinary purposed by the MUSARC staff judge advo
cate. The reserve judge advodate, principally the MUSARC 
staff judge advocate, is the glue that holds the entire process 
together. RC commanders must consult their judge advo
cates, and reserve judge advocates must play an active role 
in the process from the discovery of an AGR disciplinary 
problem until its conclusion, whether that is at the 
IdUSARC headquarters or at the supporting active Army 
installation for disciplinary purposes. 

It has been suggested that procedural difficultiesmight be 
alleviated if RC commanders not on active duty were given 
authority to impose nonjudicial punishment on and to pre
fer charges against AGR personnel so that only cases 
requiring trial by court-martial would have to be referred to 
the supporting active Army installation.149 New legislation 
is the only method by which this could be accomplished. 
Such a proposal would have to be "referred for evaluation 
by the Joint Servid Coqmittee on Military Justice, staffed 
with all services, approved by the Code Committee and be 
supported by [Department of Defense], Department of 
Transportation, [Office of Management of the Budget] and 
Department of Justice,"150a formidable set of hurdles for 
such a proposal to clear. 

The problem may, however, be overtaken by events. The 
various services have been far from uniform in implement
ing permissive jurisdiction under UCMJ art. 2(a)(3) over 
reserve personnel during inactive duty training (IDT). 1 5 '  In 
a year-end report for 1984, the Assistant Secretary of De
fense for Reserve Affairs reacted as follows to the 1984 
decision by the Court of Military Appeals in United States 
v. Caputo, 152 dismissing cliarges against a naval reservist 
who was charged after the conclusion of AT with an offense 
committed while on AT: 

In view of the Caputo decision, we have been prepar
ing a legislative proposal to clarify the intent of 
Congress concerning applications of the UCMJ to re
serve components. We believe it is essential that the 
reserve components, which are now considered availa
ble for immediate mobilization, are subject to the same 
disciplinary standards as the active forces. 153 

If such a change should occur, RC commanders would in 
all likelihood acquire UCMJ jurisdiction over AGR person
nel at the same time they acquire it over USAR enlisted 
personnel generally. Until or unless such legislative changes 
are enacted, currently available options and procedures 
should be mastered and employed with maximum effect. 
Ultimately, of course, none of the available options and 
procedures is a substitute for good leadership at all levels of 
command. 

I 

, 

-


*h'49 Report of Army Reserve Forces Policy Committee Work Group on AGR Discipline, Recommendation 9 (Sep. 1984). 


I5'DAfA-CL 1984/5645, para. 2, 9 May 1984. 


I5'See Baldwin & McMenis (1984), supm note 7, at 21-25. 


1530fficeof the Assistant Secretary of Defense (Reserve Affairs), End of Year Report 1984, at 13. 
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The Right To Be Free From Pretrial Punishment 

Instru 

Introduction 
The history of American military justice and the Uni

form Code of Military Justice I makes clear that a soldier 
may be held in confinement before trial by court-martial, 
but may not be punished by having to perform “hard la
bor” before conviction and sentencing. Remarkably, 
litigation concerning the denial of the right to be free from 
pretrial punishment has not produced much military ‘case 
law. But the most recent decision addressing this issue, 
United States v. Palmiter, has interjected several potential 
problems that must be understood by commanders, military 
magistrates, judges, and by counsel who represent both the 
government and accused in courts-martial. The purpose of 
this article is to help further that necessary understanding. 

It may be helpful to consider first the development of the 
prohibition against pretrial punishment in the military. The 
obvious constitutional underpinnings in the due process 
clause scarcely need to be men t i~ned .~In Palmiter, the 
lead opinion by Judge Cox referred to this history in con
cluding that there was “a clear intent to prohibit 
punishment by the imposition of hard labor upon a pretrial 
confinee.” In reaching this conclusion, the court relied on 
such observations as “[nleither hard labor nor severe ser
vice should be exacted of a soldier while remaining in 
arrest” and “[elnlisted men in confinement awaiting trial or 
sentence should not be assimilated in “their treatment to 
those under sentence, or required to perform labor with 
them.” 

The right to be free from pretrial punishment was first 
enforced by the United States Court of Military Appeals in 
United States v. Bayhand. Bayhand was a pretrial confinee 
assigned to work details with adjudged and sentenced pris
oners. The work included pick and shovel manual labor as 

I 10 U.S.C. $8 801-940 (1982) [hereinafter cited as UCMJ]. 

well as quarry work. Bayhand refused to obey oraers relat
ing to the assigned work and was convicted of willful 
disobedienceoffenses. On appeal, the orders were held to be 
illegal. The Court of Military Appeals concluded that the 
conditions of Bayhand’s pretrial confinement were indistin
guishable from the circumstances of sentenced prisoners. 
Because his treatment violated Article 13, UCMJ,* he was 
legally entitled to disobey the orders. 

No doubt the work Bayhand was ordered to do was truly 
“hard labor.” But as penology and correctional processes 
evolved, the nature of the work imposed became legally less 
significant. In United States v. Pringle lo and United States 
v. Nelson, I ’  the Court of Military Appeals ceased to inquire 
into the nature of the work assigned to pretrial confines. 
The test applied in those cases was one of commingling. If 
pretrial confinees and sentenced prisoners were working at 
the same tasks together, Le., commingled, then the pretrial 
confinee was as a matter of law performing hard labor in vi
olation of Article 13. 

United States v. Palmiter 

As a consequence of neglectfully missing the movement 
of his ship and a nine month unauthorized absence, U.S. 
Navy Airman Palmiter found himself in pretrial confine
ment, first on board the aircraft carrier U.S.S. Coral Sea 
and later at the naval station brig on Treasure Island in 
California. His initial treatment in pretri,al coqfinement was 
characterized by the Court of Military Appeals as “stark” 
and “onerous.”’* Two days later, Palmiter was allowed to 
join the general population of the confinement facility after 
he executed a “Work Program Request.” I’  This document 
amounted to a request to be commingled for “formations, 
meals, classroom instruction, and routine details.” The 
form noted that the pretrial confinee would not be assigned 

20 M.J. 90 (C.M.A. 1985). For an excellent article on pretrial restraint under the new Manual for Courts-Martial, see Fmnegan, Pretrial Restraint and 
Pretrial Confinement, The Army Lawyer, Mar. 1985, at 15. 
’See Palmiter, 20 M.J. at 93 n.4. 
4“For under the Due Process Clause, a detainee may not be punished prior to an adjudication of guilt in accordance with due process o f  law.” Bell v. 
Wolfish, 441 U.S.520, 535 (1979) (footnote omitted). See also Block v Rutherford, 104 S. Ct. 3227, 3231 (1984).
’20 M.J. at 93-94. 
6W. Winthrop, Military Law and Precedents 125 (2d ed. 1920 Reprint). 
’ 6  C.M.A.762, 21 C.M.R. 84 (1956). 
‘The current text of the statute is as follows: 

No person,while being held for trial, may be subjected to punishment or penalty other than arrest or confinement upon the charges pending against 
him, nor shall the arrest or confinement imposed upon him be any more rigorous than the circumstances required to insure his presence, but he may be 
subjected to minor punishment during that period for infractions of discipline. 

The original text is substantially similar in all material parts and is quoted in full in the Bayhand opinion. 
’Aswe shall see below, especially when we examine Chief Judge Everett’s concurring opinion in Palmiter, 20 M.J.at 97-101, the arduous nature of the 
work assigned is not legally determinative of what hard labor is for the purposes of punishment. Nonetheless, the nature of the task of ‘‘making little ones 
out of big ones” or in the euphemistic Southern phrase, “playing rock-hockey in Atlanta,” remains a consideration in determining whether assigned work 
duties are punitive. See Palmiter, 20 M.J. at 94 n.6. 
lo 19 C.M.A. 324, 41 C.M.R. 324 (1970). 
‘ I  18 C.M.A. 177, 39 C.M.R. 177 (1969).
’* Palmiter, 20 M.J. at 92 n.2, 99.
’’Id. at 93. 
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to “hard labor” details with sentenced prisoners. Pursuant 
to his work program request, Palmiter performed routine 
maintenance functions around the confinement facility dur
ing normal duty hours in accordance with service policy. 
He was housed with and uniformed similarly to the sen
tenced prisoners in the confinement facility. At trial and on 
appeal, .Palmiter challenged the legality of his being com
mingled with sentenced prisoners while in pret 
confinement. He claimed his request was not truly volun
tary because the only other option was a form of 
administrative segregation which amounted to solitary con
finement. The Court of Military Appeals granted his 
petition for review, I ’  but in disposing of the case the court 
has raised more issues than it has resolved. 

Palmiter was not required to perform any hard labor, but 
he was obviously commingled, albeit at  his request. If 
Palmiter’s claim that his request was involuntary was valid, 
then under Nelson and PringIe ’ he suffered illegal pretrial 
punishment. But commingling has proven to be an unshtis
factory test as well. This is in large measure because it ls 
important to have pretrial confinees perform work details 
within the confinement facility and also to have’reasonable 
access to the educational and recreational programs availa
ble in the confinement facility, To accomplish these goals, 
some commingling of pretrial confinees and sentenced pris
oners is inevitable in even the most modem, fully-stafed, 
confinement facility. To deny pretrial confinees access to 
these beneficial programs and meaningful activities, solely 
in the name of avoiding commingling, is both a waste of re
sources and an unnecessary harshening of the conditions of 
pretrial confinement.l6 Accordingly, in Palmiter, the court 
rejected an inflexible application of the commingling test. 

In its place, Judge Cox would substitute the analysis em
ployed by the United States Supreme Court in Bell v. 
Wolfish. There the Court concluded that the determina
tion of whether the conditions of pretrial confinement 
amounted to illegal pretrial punishment turns on the intent 
of the government in imposing the conditions. The intent to 
punish is, in turn, measured by considering “the purposes 
served by the restriction or condition, and whether such 
purposes are ‘reasonably related to a legitimate government 
objective.’ ” Is  Applying the circumstances of Palmiter’s 
pretrial confinement to this test, l 9  Judge Cox found no in
tent to punish. Moreover, because commingling was not 
punishment per se, at least in Judge Cox’s view, Palmiter’s 
rights under Article 13 were not violated and no relief was 
warranted. 

I 

I 4  Id. at 92. 
”United States v. Palmiter, 16 MJ. 139 (C.M.A. 1983). 

16SeePalmirer, 20 M.J. at 94. 

”441 U.S.520 (1979). 

“Palmiter,’20 M.J.at 95 (quoting Bell v. Wolllsh, 441 U.S. at 539). 


In his separate opinion concurring in the result of Judge 
Cox% lead opinion, Chief Judge Everett took a much 
broader view of the protections of Article 13. The Chief 
Judge concluded that involuntary commingling of different 
classes of prisoners would tend to stigmatize the less culpa
ble, and the deliberate creation of this stigmatizing effect 
was a form of punishment which violates Article 13.20 
Thus, for the Chief Judge, involuntary commingling was 
punishment per se in violation of Article 13. But this con
.elusion does not mean that the military pretrial 
confinement pracess must reject the “intent to punish” test 
of Wolfish: Indeed, in his concurring opinion, the Chief 
Judge fully described the “intent to punish” analysis of 
Wolfih. He approved the process of determining whether a I 
condition or restriction in pretrial confinement was reasona
bly related td any ,legitimate governmental objective. But 
Iwhen he applied that standard to Palmiter’s conditions of 
pretrial confinement, the Chief Judge found several viola
tions of Article 13. 21  While Palmiter was, therefore, 
illegally punished, the Chief Judge did not find the brief im
position of impermissible conditions to merit such relief.as 
would justify setting aside the sentence and remanding for 
reassessment. Accordingly, he concurred in the result 
which affirmed Palmiter’s conviction and sentence as af
k e d  by the united States Navy and Marine Corps Court 
of M i h r y  Review.22 

I 

The judges obviously differed on precise scope of pro
tection afforded under Article 13, and on how to test for a 
violation of that article. But that was not the end of their 
differences. Whether a pretrial confinee may waive the pro- 
tection of Article 13 was also at issue. Here again there i s  a 
scant history of previous case law which addresses the legal 
question. There is also a practical issue, because at most 
military Confinement faciIities pretrial confinees routinely 
have been offered an bpportunity to execute what amounts 
to a waiver of the provisi of Article 13 in order to be al
lowed to  participate activities with the general 
population of the confinement facility. 

Before Palmiter, the lead case on the issue was United 
States v. Bruce. 23 In this case an Air Force enlisted member 
had been confined before trial in an Army confinement fa
cility. Bruce accepted treatment similar to that of s en tend  
pridoners in order to enjoy the benefits available to sen
tenced prisoners in the facility. Judge Fletcher wrote the 
opinion for the court. He found in Article 13 no express 

$ 1  

. ’ 

l9  Judge Cox stated the test as follows: “[Tlhe question to be resolved is not solely whether a pretria was mmmingled with sentenced prisoners, 
but, instead, whether any condition of his confmement was intended to be punishment.” 20 M.J. at 95 

Id. at 98 (Everett, C.J., concurring). The Chief Judge’s analysis extendsthe commingling theory by analogizingit to the prohibition against placing Amer
ican soldier-prisoners “in immediate association” with enemy prisoners in violation of Anicle 12, UCMJ. Of Course, Article 12, in part, reflects the 
prohibition of Article 97, Geneva Convention Relative to the Treatment of Prisoners of War (1949), which precludes placing prisoners of wnr in detehtion with ordinary criminals. 
21 Specifically, the Chief Judge concluded that requiring a pretrial confineeto only wear undershorts, to only sit at a desk or stand in his cell between the 
hours of O400 and 2200, and not to correspond with persons outside the facility were violations of ArticIe 13 under the Wolfish analysis. 
2220M.J. at 100-01. 
23 14 M.J. 254 (C.M.A. 1982). 
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provision for a waiver of the protections of the statute. Ac
cordingly, its protections were not waivable. Chief Judge 
Everett concurred in this conclusion. 

The Chief Judge later wrote in Palmiter: 
,?-, 

[Allthough in my view, Article 13 generally prohibits 
commingling pretrial detainees with sentenced prison
ers, I see no reason to conclude that an accused cannot 
waive this protection. Article 13 contains no explicit 
provision for waiver, see United States v. Bruce. 14 
M.J. 254 (C.M.A. 1982); but it also does not reveal 
any legislative intent to prohibit a waiver of the rights 
bestowed. Indeed, if a servicemember or other citizen 
can waive some of his most important constitutional 
rights-such as confrontation and the presumption of 
innocence-why should he be precluded from waiving
his Article 13 protection?24 

This switch in position is easily justified by the benefits to 
be gained by the accused who has the option to waive the 
protections of Article 13. The Chief Judge did, however, in
clude a caution that confinement facilities must not institute 
such “unduly onerous” pretrial confinement conditions as 
would coerce a waiver of the Article 13 right from pretrial 
confinees.25 

Judge Cox,without citing Bruce, concluded that “a pris
oner cannot ‘waive’ his Article 13 protections prior to 
trial.” l6 His rationale, without citing precedent, was that 
“no one can consent to be treated in an illegal manner.”27 
It is not necessary to address this rationale as Judge Cox 
found that the “Work Program Request” that Palmiter exe
cuted before his release into the general population of the 

, fT, 	cdnfinement facility was not a waiver of Article 13 
protections. 28 

Regrettably, the split between the two judges leaves un
resolved the issue of whether the protections of Article 13 
may be waived. Judge Cox rejected the waiver theory but 
did not see commingling as a per se statutory violation. 
Chief Judge Everett endorsed the waiver concept. Thus, the 
net effect of Palmiter is to legitimatize the practice of al
lowing pretrial confinees to mix with the general population 
of sentenced prisoners in a confinement facility after execut
ing a “request” to do so. 

24Palrnifer,20 M.J. at 100 (Everett, C.J., concurring). 
25 Id. 
161d. at 96. 

Judicial Review 
There is another potential problem to consider in 

Palmiter: the role of the military magistrate in reviewing 
t itions of pretrial confinement. In the past, consis
tent with regulatory guidance, military magistrates at 
confinement facilities have only performed a review of a 
commander‘s determination that a soldier should be placed 
in pretrial confinement.29 In Palmiter, both Judge Cox and 
Chief Judge Everett attempt to expand this role by author
izing military magistrates to review allegations that the 
conditions of pretrial confinement violate Article 1$. 

Judge Cox’s opinion noted that the existence of illegal 
pretrial conditions is commonly alleged only after the fact. 
Moreover, soldiers have no civil tort remedy for such illegal 
treatment, 30 much less any judicial forum in which to bring 
the claim for relief. Judge Cox would thrust the military 
magistrate into this hiatus. “The military magistrate sys
tems created by the services in response to Courtney v. 
Williams, [I M.J. 267 (C.M.A. 1976)] are ideally suited to 
review the conditions of pretrial confinement as well as the 
need for pretrial confinement at the same hearing.” l1  The 
military magistrate was also given specific guidance for per
forming this reviewing function. In addition to the 
considerationsarising out of Bayhand and Nelson (nature of 
treatment as compared to sentenced prisoners and whether 
prisoners are commingled), Judge Cox advised magistrates 
to consider the physical circumstances of the confinement 
facility, the overall prisoner population and demographics, 
the “actual ability” of the confinement facility to mix or 
segregate prisoners, and the “impact” of segregation of pre
trial confinees from the general facility population.32 

In considering the role of the military magistrate, Chief 
Judge Everett agreed with the foregoing, at least to the ex
tent that magistrates have the power “to! determine whether 
impermissible conditions of confinement have been im
posed.”33Judge Cox went several steps further and foresaw 
a complete review structure for the issue. The pretrial con
finee “who believes that he is being punished by conditions 
in the Confinement facility” 34 may seek relief from the mag
istrate. Failing there, the pretrial confinee may “appeal to 
the convening authority or to the military judge depending 

I 	 ” I d .  This argument seems insubstantial. One may consent to an assault (6 Am. Jur. 2d, Assault and Battery 5 66 (1963)), a search that violates the fourth 
amendment (see. e.g., United States v. Nicholson, I M.J. 616 (A.C.M.R.1975)), or a deprivation of fifth amendment protections (see, e.g.. North Carolina v. 
Butler, 441  U.S.369 (1979)). It should be noted, of course, that the waiver issue was not central to Judge Cox’s resolution of the case. 
28 20 M.J. at 96. 

29See Dep’t of Army, Reg. No. 27-10, Legal Services-Military Justice, para. 9-3a (1 Aug. 1984) [hereinafter cited as AR 27-10]. Additionally, military 
magistrates are authorized to issue authorizations to search, seize, or apprehend. 
”See Chappell v. Wallace, 462 U.S. 296 (1983); cfi Feres v. United States, 340 U.S. 135 (1950). This is not to say soldiers are without a remedy. The com
mander of the confinement facility or the soldier‘s unit commander may be petitioned under Article 138, UCMJ. Postreferral, any issue may be brought 
before the military judge. The A m y  Inspector General system is also available for relief. 

20 M.J. at 96. 

32 Id. at 96-97. In this regard, a magistrate must also consider the additional guidance provided by footnote 11 of the opinion (segregation of pretrial con
fines could be a per se violation of Article 13) and footnote 2 in Chief Judge Everett’s concurring opinion (“courts should ordinarily defer” to the 
professional judgment of corrections officials). 
”Palmiter. 20 M.J. at 97 (Everett, C.J., concurring). 
”Id. ’This is Judge Cox’s formulation. In the Chief Judge’s words: a soldier “in pretrial confinement who believes the conditions are unduly onerous.” Id. 
(Everett, C.J.. concurring). 
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on the state of the proceedings at the time.”35Judge Cox’s 
reading of what is now paragraph 9-46 of AR 27-10, led 
him to conclude that the supervising military judge may re
view a magistrate’s determination of this issue even before 
the underlying charges are referred to a court-martial and 
the judge is detailed to the trial of the case. 36 Of course, the 
issue may then be reviewed,at trial and on any appeal that 
may follow. Finally, a petition for extraordinary relief may 
be authorized to seek relief from a violation of Article 13. 

Two points must be made in connection with this envi
sioned appellate structure. First, the burden is on the 
confinee to raise the issue in a timely fashion. “The failure 
to raise this issue while undergoing pretrial confinement 
will be strong evidence that the confinee was not illegally 
punished prior to Second, the specific extent or na
ture of the relief available to be ordered by the magistrate 
or another judicial officer or court of review is unclear. 
Magistrates and others are clearly able to order release 
from pretrial confinement.38 Likewise, administrative credit 
for illegal pretrial confinement may be an appropriate reme
dy. 39 On appeal, sentence reassessment by the Army Court 
of Military review may also be appropriate.* Logically, the 
proper remedy would be to order abatement of the illegal 
condition(s). Immediately, difKcult questions come to mind 
about judicial interference with the commander’s preroga
tive to allocate scarce resources within the command and 
the enforcement of judicially mandated procedure? and 
remedies. 41 In the civilian sector, we are very familiar with 
the concept of correctional systems being “run” by judges 
under injunctive and mandamus powers. Such a scenario is 
anomalous in military service. Fortunately, a solution ex
ists. In place of what Judge Cox foresees as a judicial 
appeals process, the government could provide a system of 
command-directed remedies and enforcement should they 
ever be needed. This process could be initiated by the report 
of specific findings by a judicial officer.42 

As an interim step, the U.S.Army Trial Judiciary has 
published Trial Judiciary Memorandum 85-1-Review of 
Pretrial Confinement, dated 21 June 1985. In it, military 
magistrates are advised that Palmirersdoesnot expand their 
regulatory authority in the review of pretrial Confinement. 

If an issue concerning the conditions of pretrial confine
ment is raised, magistrates are told to refer the complainant, 
to the appropriate commander, or, if post-referral, to the 
detailed military judge. Any sua sponte concerns with the 
conditions of pretrial confinement are to be referred to ap
propriate command channels. Ultimately, as suggested 
above, specific regulatory guidance should be given to mag
istrates on how to address these issues, because it is 
foreseeable under Pairniter that a magistrate who fails to in
tercede and correct a violation of Article 13 may be ordered 
to do so by the Court of Military Appeals as a remedy in an 
extraordinary writ petition disposition. The Army would be 
served better by providing command-directed procedures in 
lieu of ad hoc processes. 

As noted above, prepositioned Army policy guidance for 
magistrates, judges, and confinement facility and other 
commanders is the best remedy for any future issues that 
arise concerning allegations of illegal conditions in pretrial 
confinement. But this does not absolve the Court of Milita
ry Appeals from its culpability for creating potential new 
problems. In the fist instance, the proposed extensivejudi
cial role of the military magistrate and military judge before 
referral to vial is pure dictum as it was not necessary to re
solve the case. Moreover, it is inconsistent with the military 
commander’s responsibility for the operation of a unit and 
the accomplishment of a mission, here confinement of mili
tary personnel. Furthermore, in creatingjudicially managed 
review procedures, Judge Cox’s opinion does not even pay 
lipservice to the salutary caution of the United States Su
preme Court that the specific conditions of confinement 
“are peculiarly within the province and professional exper
tise of corrections officials, and, in the absence of 
substantial evidence in the record to indicate that the offi
cials have exaggerated their  response to these 
considerations, courts should ordinarily defer to their ex
pert judgement in such matters.”43 

These criticisms of the Palmiter opinions must be bal
anced against the important practical aspects of the case. 
Both judges Were concerned about protecting the legitimate 
interests of pretrial confinees, thereby protecting the integri
ty of the military justice system.M They both recognized 

35 Id.The opinion does not explain which option follows which particular state of the proceedings. See the discussion of Trial Judiciary Memorandum 85-1, 
infra. for specific guidance. 
36 This conclusion, beyond its implications of expanded judicial power and judicial authority totally independent of the convening authority, is incongruous 
in light of the prereferral nonappealability of the magistrate’s decision to continue or terminate pretrial confinement. Manual for Courts-Martial, United 
States, 1984, Rule for Courts-Martial 305(j) [hereinafter cited as R.C.M.]. See AR 27-10, para. 9-5b(l). 
37 Palmiter, 20 M.J. at 97. 
38R.C.M. 305(i)(5) and (i)(l); AR 27-10, para 9-54! d States v. Berta, 9 M.J.-390 (C.M.A. 1980).( 
39United States v. Suzuki, 14 M.J. 491.493 (C.M.A. 1983). 
40United States v. Martinez, 19 M.J. 744, 747 (A.C.M.R. 1984). 
41 See id.at 747 n.3 (Murtinez involved conditions of post-trial confinement, but the Army Court of Military Review extended it to pretrial confinement in 
United States v. Gregory SPCM 21274, slip op. at 4 n.7 (A.C.M.R. 6 January 1986)). i 
42 The process could work as follows: A pretrial confinee makes an allegation of an illegal condition of confinement in violation of Article 13 to the magis
trate. The magistrate is empowered to hold a hearing and enter findings. The confinee and the government may appear and participite in this process. If the 
allegation is substantiated, the confinement facility commander or, if appropriate, a higher echelon commander, is given a report of the allegation and find
ings. The magistrate is authorized to recommend corrective action. ’he regulation directs the commander to ensure the illegal condition terminates 85 soon 
as practicable and requires that a report of the steps taken be forwarded to both the magistrate and a higher headquarters. This process ensures d heutral 
review of the allegation, retains command control over the action, preserves the confinees’ recard Of complaint, keeps the legal remedy before the judge of a 
court-martial duly authorized to participate in the accused’$ trial, and allows sufficient external command review to ensure that problems are not merely 
papered over. The process could be based on guidance concerning pretrial confinement contained in AR 27-10, ch. 9, and Dep’t of Army, Reg. No. 19047, 
Military Pol iceuni ted States Army Correctional System, para. 4 4  (1 Nov. 1980). 
43 Pel1 v. Procunier, 417 U.S. 817, 827 (1974). The Chief Judge noted this caution in his concurring opmionin a diSer&t tantext. h4.l at 100 n.2 Ever
ett, C.J., concurring). 

United States v. Johnson, 21 M.J. 211, 216 (C.M.A. 1986) (Cox J.. concurring in the result). 
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that the military magistrate, having performed duty at the 
confinement facility over time, will be more familiar with 
the actual conditions that prevail there than an ap 
judge reviewing a record months later. As a factfin 
the scene and as one who knows about the faciliti 
military magistrate will be able to evaluate better whether 
there is a violation of Article 13 or a valid waiver of the 
statutory protection. This inquiry is important under the 
logic of either opinion. Under Judge Cox’s view, the magis
trate’s inquiry is a crucial opportunity to make a record 
because he noted that the failure to raise the issue of a vio
lation of Article 13 while actually undergoing pretrial 
confinement would be strong evidence that there was no il
1egal.punishmentprior to trial.4s Under the Chief Judge’s 
view, a contemporaneous judicial inquiry into the existence 
of a valid waiver would ordinarily resolve the issue. Not
withstanding the intent that Palmiter present a practical 
approach to the issue of illegal pretrial punishment, it is, as 
a matter of policy, a potentially troublesome interjection of 
judicial authority into a military commander’s realm of 
responsibility. 

Conclusion 
In addition to its legal consequences, the PuImiter case il

lustrates several of the current trends from the bench of the 
United States Court of Military Appeals. As they did in 
Palmiter, the two judges tend to be able to agree on disposi
tions of cases even though their analytical approach to the 
supporting legal rationale is inconsistent.46 Their proper 
concern that their separate analyses are clearly recorded in 
separate opinions is also a marked tendency. The Chief 
Judge’s willingness to silently disagree with (to the point of 
overruling) prior cases is  illustrated by his treatment of 
Bruce. Judge Cox’s penchant to provide practitioners with 
an analytical framework for resolving an issue is illustrated 
by the enumeration of the various factors a judicial officer 
might consider in reviewing an alleged violation of Article 
13. The opinion, perhaps most significantly, shows the ten
dency of the current court to “judicialize” the military 
justice system. The proposed expansion of the powers of 
military magistrates as well as military judges is fully con
sistent with powers of judicial officials outside the military 
justice system. Finally, the regrettable tendency to resolve 
cases without any majority view of the whole issue, which is 
inevitable on a two-judge court, often leaves practitioners 
without clear guidance. This last circumstance should 
prompt careful study of the opinions and more implement
ing guidance from command sources. 

1 , I  

7 

P 
45 Palmiter, 20 M.J. at 97. 
&See, rg., United States v. Baba, 21 M.J. 76 (C.M.A. 1985) (multiplicity); United States v. Reeves, 20 M.J. 234 (C.M.A.1985) (Efth amendment hue); 
United States v. Shields, 20 M.J.174 (C.M.A. 1985) (character evidence); Harrison v. United States, 20 M.J.55 (C.M.A. 1985) (evidence on 
reansideration). 
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Automation of The Judge Advocate General’s School* i 

Major Joe A. Alexander 
Automation Management Oficer, TJAGSA 

In May 1983, The Judge Advocate General’s School, 
“Home of The Army Lawyer,” became one of the first 
Army JAG Corps activities to install and utilize a 
mainframe computer system for its day-to-day operations. 
This became possible after a lengthy procurement process 
which began back in January 1982. When I arrived at 
TJAGSA in August 1982, it became my responsibility “to 
bring TJAGSA out of the Dark Ages and into the Twenti
eth Century.’’ As we face 1986 and beyond, TJAGSA 
remains fully committed to the task of automation, and we 
are expanding our use of computers into all of the function
al areas of TJAGSA. In this article I will inform you of 
where we are today and where we are going to be in the 
future. 

The automation mission at TJAGSA addresses three ma
jor areas: student training, instructor workstations, and 
support operations. This article will discuss all three areas 
and explain how they fit the overall automation plan for 
TJAGSA. 

Student Training 
Student training is presently limited to members of the 

graduate course. They currently receive ten hours of in
struction in the use of personal computers and computer 
terminals. They are also trained in the use of automated le
gal research services such as WESTLAW and LEXIS. This 
training is primarily conducted off-site due to lack of suffi
cient TJAGSA cohputer terminals to handle the current 
student population. The University of Virginia’s academic 
computing center provides us with a room where we can 
give the students hands-on training. Presently only ten per
cent of the students have had hands-on experience with a 
computer or other automation equipment prior to attending 
the graduate course. Thus one of the major training objec
tives is to allay any fears and show the student that there 
are numerous areas where a computer can provide assis
tance in a typical s M T  judge advocate’s office. 

With the expansion of TJAGSA in 1988, we will be 
opening a computer learning center where computer equip
ment, similar to that found in an SJA office, will be 
available for training and use by any student assigned to 
TJAGSA. This learning center will feature either an IBM 
PC or IBM PC compatible computer, as well as computer 
terminals that will operate off of our current mainframe 
computer system (JAGTRON). We plan to use these ma
chines to access other data bases, like SIDPERS, and 
support programs such as automated legal research 
services. This facility will be used for refresher training as 
well as for assisting students in completing their theses and 
research papers. The potential of this facility is unlimited 
and its use will be a must for a JAG officer to remain cur
rent with the automation efforts of the Judge Advocate 
General’s Corps’and the Army. 

Instructor Workstations 
The second area of automation emphasis is the Instruc

tor/Attorney Workstation. In this area we hope to provide 
JAG officers with the very latest information in military 
law. Presently, instructors are using personal computers to 
prepare teaching notes, outlines, articles, deskbooks, and 
chapters for various Department of the Army pamphlets. 
Each teaching division of the academic department has ac
cess to one or more personal computers. While some 
instructors are still using the word processing center stat� to 
complete their teaching note, articles, deskbooks, and DA 
pamphlets, it is now possible to convert textual information 
prepared by the word processing center to a smaller floppy 
disk using the KEYWORD 7000 system. This system can 
convert information from an 8” disk to a 5% ., disk and vice 
versa. The documents then can be transferred between the 
personal computer and the word processing center for edit
ing, rewriting or revision. Our long term goal is to provide 
each instructor with his or her own desktop.attorney work
station. Through the use of these attorney workstations, our 
instructors will be able to remain current in their assigned 
subject matter areas and integrate new material into courses 
of instruction and DA and TJAGSA publications much 
more quickly. 

Support Services 
The support services area has received the most attention 

at the School. The School’s support mission is a heavy task 
due to the number of students we support either through 
resident or nonresident instruction. We have automated 
most of the suppbrt areas and will continue to develop these 
areas as new ideas and information become available. These 
areas include: the Academic Records Section; the Guard 
and Reserve Affairs Department; the Adjutant’s Office; the 
Logistics Office; the Army Law Library Service (ALLS); 
the Publications Office (The Army Lawyer and the Military 
Law Review); the Media Services Office; the Post Judge Ad
vocate’s Office; the Operations Officer; the Automation 
Management Office; the Legal Assistance Branch; the sup
port staff of each teaching division (Administrative and 
Civil Law, Criminal Law, Contract Law, and International 
Law); and a quota management system for the Continuing 
Legal Education Office of the Nonresident Instruction 
Branch. We are continuing our efforts to automate the cor
respondence course program and plan to automate some of 
the library functions in the future. 

Within the Academic Records Section, we have auto
mated the student academic records of the resident 
graduate and basic course students. We currently have an 
on-line capability to retrieve student grades from every 
graduate and basic course held at TJAGSA. When we are 
finished in this area, we hope to be able to maintain a stu
dent profile on any individual who has received any 
instruction at TJAGSA. This profile will indicate what 

F 

F 

F 


*Third in a series of articles discussing automation.This Series began in the January 1986 issue of “he A m y  Lawyer. 

24 MARCH 1986 THE ARMY LAWYER .DA PAM 27-50-1 59 

D 




n 


courses he or she has taken and the dates they attended Written notice will be given when individual subjects/ 
those courses. courses are converted to the automated system. 

The Guard and Reserve Affairs Department is in‘receipt Conclusionof personnel information from both the National Guard 
Bureau and the Reserve Component Personnel Center. This There is no simple solution to the automation of any or
information is used to manage the careers of Guard and ganization or office, especially with the changing times 

Reserve personnel. being experienced by the automation industry and the Ar


my. Iam determined to use automation for the betterment
The Adjutant’s Office has the ability to manage the per- of TJAGSA, and, by doing so, assist in fulfilling TJAGSA’s
sonnel records of the members of the staff and faculty as mission so that it will continue to be a leader in the overall
well as the graduate and basic course students. automation efforts of the Office of The Judge Advocate 

The Logistics Office is now operating under an auto- General and the Judge Advocate General’s Corps. 

mated budget program that allows any manager to 
determine the actual status of his or her budget for opera
tional purposes and keeps the budget for the School. 
Among the tangible benefits by this area are the automation 
of routine purchase orders for all areas within the School, 
and, for the billeting office, automating the statement of 
non-availability process for personnel attending instruction 
at TJAGSA in a temporary duty status. 

The Army Law Library Service (ALLS) was the first 
area converted to the School’s new computer. ALLS man
ages 260 Army law libraries. Automation has greatly 
increased ALLS’ ability to respond to the needs of the li
braries by automating procurement of materials, a list of 
publishers, a list of publications, and, in the near future, in
ventory information regarding the libraries. 

Automation has provided the Publications Office with 
the ability to electronically edit new articles submitted for 
publication, transmit the entire publication electronically, 
and maintain historical indices. 

The Media Services Office has the ability to generate 
computer graphics for video productions, 35mm slides, and 
viewgraphs. Use of a personal computer has streamlined 
the management of this office by maintaining workorder 
logs, a complete video tape library catalogue, and produc
tion schedule records. 

The Post Judge Advocate’s Office is testing an automated 
will package developed by JAG officers and is preparing to 
use other packages such as promissory notes, powers of at
torney, and guardianship, real estate agreements, and tax 
preparation packages to support its mission. 

The Legal Assistance Branch of the Administrative and 
Civil Law Division maintains legal assistance statistics for 
every legal assistance office world-wide. Additionally, they 
are helping develop prototype software in the areas of wills 
and powers of attorney. 

The automation of the support staff areas within the 
teaching divisions has accelerated the flow of information 
within the academic department as well as responses to 
outside activities and agencies. 

By developing an on-line quota management system for 
CLE courses, we are now able to quickly monitor quotas 
for each course and determine when and were vacancies ex
ist. This course management program has been in place 
since April 1985 and has been used extensively to monitor 
the Senior Officers Legal Orientation Courses. 

Presently, we are in the final stages of completing all the 
necessary programs for the Correspondence Course Office. 
We plan to have this last major area on-line by June 1986. 
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Using Tax Information in the Investigation of Nontax Crimes 

Captain Nick Tancredi, USAR * 
Attorney/Advisor, U S .  Army Materiel Command 

This article is the first in a series of articles TCAP plans to provide in the area of “economic crimes. ” Because recent in
quiries submitted to TCAP reveal that economic crimes are presenting some of the most dificult problems for trial counsel, 
TCAP intends to present a comprehensive view of investigational avenues trial counsel may pursue to successfully prosecute ac
cused who become involved in complex cases involving fraud against the government. 

One of the more controversial issues of modern tax ad
ministration is the use of federal income tax information in 
the investigation and prosecution of nontax crimes. Access 
to and use of this information is generally acknowledged by 
law enforcement experts as extremely important to govern
ment efforts to control a wide variety of nontax crimes;* 

particularly the more subtle and elusive forms of criminal 
activity such as white collar crime, drug trafficking, public
corruption, and organized crime. Conversely, wide scale 
distribution of income tax information, even within federal 
agencies, has been criticized as impinging taxpayers’ rights 
to privacy and as endangering the effective collection of tax 

F 

F 

‘This article was originally submitted in partial satisfaction of the requirements for the Masters of Law in Taxation program at Georgetown University. 
‘See generally Comment, Raiding the Confessional-The Use of Income Tax returns In Nontax Criminal Investigations, 48 Fordham L. Rev, 1251 (1980) 

[hereinafter referred to as Raiding the Confessional] (citing S. Rep. No. 938, 94th Cong., 2d Sess. 317 [hereinafter cited as Senate Report], reprinted in 1976 
US. Code Cong. & Ad. News 3437, 3746-47). 
’For examples of the use of tax records in the prosecution of nontax crimes, see United States v. Bledsoe, 674 F.2d 647 (8th Cir. 1982) (commodity fraud); 
Davidson v. Brady, 559 F. Supp. 456 (D. Mich. 1983) (conspiracy to defraud); In re Cruz, 561 F. Supp. 1042 (D. a n n .  198 Mn);  In re Grand Jury
Empanelled January 21, 1981, 535 F. Supp. 537 (D.N.J. 1982) (local racketeering). 
’See New York State Dep’t of Taxation Br Fin. v. New York State Dep’t of Law, 44 N.Y.2d 575, 580, 378 N.E.2d 110, 113,  406 N.Y.S.2d 747, 750 (1978); 
Senate Report, supra note 1, at 317, reprinted in 1976 U.S. Code Cong. & Ad. News at 3747. 
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revenues. Recognizing the possible danger that un
restricted access to tax information could pose, both to 
personal privacy and to the effective administration of the 
tax collection system, Congress has incorporated into the 
Internal Revenue Code (the Code) a general rule of confi
dentiality concerning tax information. This rule is set forth 
at 26 U.S.C.8 6103 and provides that tax information shall 
be kept confidential unless specifically authorized for re
lease. Unauthorized release of tax information will render 
the offending parties subject to both criminal and civil 
sanctions. 

This article will examine the nature and necessity of 
those procedures which restrict federal and state law en
forcement officials’ access to income tax information during 
the investigation of nontax crimes. This discussion will con
sider the following: 

the manner in which the Code defines and classifies 
tax information within the meaning of its confidentiali
ty provisions; 

the restrictions imposed by the general rule of confi
dentiality and the sanctions that may be imposed for 
violating its provisions; 

the specific procedures for releasing tax information 
to officials investigating nontax crimes, and a compari
son of these procedures with those used to safeguard 
other types of personal financial information in other 
federal statutes such as the Right to Financial Privacy 
AcG6 and 

the effectiveness of the procedural safeguards estab
lished byr section 6103 in light of alternative 
investigative techniques available to federal agencies 
and law enforcement officials. 

This presentation will conclude with an analysis of the va
lidity of the public policy considerations that are cited as 
justification for restricting the access of law enforcement of
ficials to tax information. Finally, the direction in which 
Congress appears to be moving in resolving the conflicting 
issues in this area, as indicated by recent changes to the 
Code confidentially provision, will be discussed. 

Defining Tax Information 

Tax information is categorized by the Code into two 
types: tax returns and return information. ’I This latter cate
gory is further classified into two subdivisions: taxpayer 
return information and other than taxpayer return 
information. 

“Tax return” and “return information” are specifically 
defined in section 6103(b)(l): 

(1) Return. The term “return” means any tax or in
formation return, declaration of estimated tax, or 

“ claim for refund required by, provided for, or permit
ted under the provisions of this title which is liled with ’ 

the Secretary by or on behalf of, or with respect to any 
person, and any amendment or supplement thereto, in
cluding supporting schedules, attachments, or lists 
which are supplemental to, or part of, the return so 
filed. 

(2) Return information. The term “return informa
tion” means

a. A taxpayer’s identity, the nature, source, or 
amount of his income, payments, receipts, deductions, 
exemptions, credits, assets, liabilities, net worth, tax li
ability, tax withheld, deficiencies, over assessments, or 
tax payments, whether the taxpayer’s return was, is be
ing, or will be examined or  subject to  other 
investigation or processing, or any other data, received 
by, recorded by, prepared by, furnished to, or collected 
by the Secretary with respect to a return or with re
spect to the determination of the existence, or possible 
existence, of liability (or the amount thereof) of any 
person under this title for any tax, interest, fine, forfei
ture, or other imposition, or offense, and, 

b. any part of any written determination or any 
background file document relating to such written de
termination (as such terms are defined in Section 
6110(b) which is not open to public inspection under 
6110. 

Such term does not include data in a form which 
cannot be associated with, or otherwise identify, direct
ly or indirectly, a particular taxpayer. Nothing in the 
preceding sentence, or in any other provision of law, 
shall be construed to require the disclosure of stan
dards use or to be used for the selection of returns for 
examination, or data used or to be use for determining 
such standards, if the Secretary determines that such 
disclosure will seriously impair assessment, collection, 
or enforcement under the internal revenue laws. 

The classification of taxpayer return information and oth
er than taxpayer return information is predicated upon the 
source of the information. Return information, as defined in 
section 6103@)(2), is information furnished to the Internal 
Revenue Service by or on behalf of the taxpayer to whom 
such information relates. This category includes informa
tion received not only from the taxpayer himself, but also 
includes information from a taxpayer’s agents and repre
sentatives such as tax preparers, financial consultants, 
employers, financial institutions, and trustees, who are 
required to furnish information to the IRS concerning indi
vidual taxpayers. Other than taxpayer return information 
refers to information obtained from sources other than the 
taxpayer, his agents, or representatives. Io This category is 
obviously more limited and normally arises only in those 

1 If

i , 

‘See Senate Report, supra note I .  at 317, reprinted in I976 U.S. Code Cong. & Ad. News at 3747. 

’See 26 U.S.C. $0 7213, 7216, and 7431 (1982). See also infra notes 68-91 and accompanying text. 

12 U.S.C. 8 3401 (1982). 

’26 U.S.C. 8 6103(b)(l) and (2) (1982). 

O26 U.S.C. $ 6103(b)(3) (1982). 

’See generally White v. IRS. 707 F.2d 897 (6th Cir. 1983); In re Grand Jury Investigation, 688 F.2d 1068 (6th Cir. 1982), reh’g denied 696 F2.d 449 (1982); 
Neufeld v. IRS, 646 F.2d 661 @.C. Cir. 1981). 

“See, e.g., Green v. IRS,556 F. Supp. 79 (N.D. Ind. 1982). I / 
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cases where the  IRS conducts  an  independent 
investigation. I 1  

General Rule of Confidentiality 
The general rule of confidentiality concerning tax infor

mation is set forth in 26 U.S.C.Q 6103a, I Z  and proliibits 
any present or former officer-employee of the United States 
from disclosing a return or return related information ob
tained during his or her government service, unless 
specifically authorized to do so by statute. This provision 
reads: 

Section 6103. Confidentiality and Disclosure of Re
turns and Return Information. , 

General Rule. Returns and return information shall be 
confidential, and except as authorized by this title

(1) no officer or employee of the United States 
(2 )  no officer or employee of any State’or of any lo

cal child support enforcement agency who has or had 
access to returns or return information under this sec
tion, and 

(3) no other person (or officer or employee thereof) 
who has or had access to returns or return information 
under subsection (e)(l)(D)(iii), subsection (m 
or sabsection (n), shall disclose any return info 
obtained by him in any manner in connection with his 
service as such an officer or an employee or otherwise 
or under the provisions of this sectio?. For purposes of 
this subsection, the term “officer or employee” in
cludes a former-officer or employee. Other than 
taxpayer return information refers to information not 
obtained from the return or from the taxpayer or his 
representatives. 
Section 6103 has been interpreted by the courts as the 

overriding expression of congressional intent on the guide
lines applicable to the release of tax information. In Zule 
Corp. Y. IRS, l 3  the District Court for the District of 
Columbia held that conflicts between the disclosure policies 
of section 6103 and the Freedom of Information ActI4 
(FOIA) would be resolved in favor of nondisclosure under 
section 6103 when access to tax information was sought. I s  

A similar decision was reached in Mire v. IRS, l6  where 

the District Court for the Northern District of Ohio held 
that section 6103 was the sole standard governing disclo
sure or nondisclosure of tax return information, FOIA 
notwithstanding. e 

In limited circumshnces, federal caselaw has extended 
the confidentiality provisions of section 6103 to restrict ac
cess to state as well as federal tax information.1n The 
applicability of section 6103 to state tax information was 
examined by the District Court of Connecticut in In re 
Cruz. l9 In this case, the court ruled on .a motion by the 
Connecticut Commissioner of Revenues during an arso 
vestigation to quash a federal grand jury subpoena f 
for state tax records, which were protected from disclosure 
under Connecticut statutes. The court held that tax infor
mation protected by state statutez1 was entitled to the 
qualified privileges established by section 6103 under Rule 
501 of the Federal Rules of Evidence. 22 The court quashed 
the subpoena without prejudice and granted the grand jury 
ten days to attempt to overcome the qualified privilege of 
section 6103 by submitting an affidavit meeting the require
ments of section 6103(i)( 1)@) for release. 23 ’ 

Access to,Tax Information During the Investigation of 
Nontax Crimes 

The standards for disclosure to federal office m
ployees for administration of federal laws not relating to tax 
administration are set forth at 26 U.S.C. Q 6103(i). This sec
tion reads: 

(1) Disclosure to Federal Officers 
Administration of Federal Laws n 
Adhinistration. 

(A) In General. Except as provided in paragraph 
~ (6), any return or return information with respect to 

any specified taxable period or periods shall, pursuant 1 

to and upon the grant of an ex-parte order by a Feder
al district  court  judge o r  magistrate under 

I subparagraph (B), be open (but only to the extent nec-, 
essary as provided in such order) to inspection by, or 
disclosure to, officers and employees of any Federal 
agency who personally an 

I 

“See generally Department of Justice Memoranda from D. Lowell Jen&n, Assistant Attorney General, Criminal Division to All United States Attorneys 
and Strike Force Chiefs, subject: Obtaining Returns and Return Information From the Internal Revenue Service (Sept. 10, 1982) and subject: Forms to bc 
used for obtaining returns and return information from the Internal Revenue Service (Oct. 12, 1982). 
‘’See Heinsohn v. IRS, 553 F. Supp. 791 (E.D. Tenn. 1982). See also Watson v. IRS, 538 F. Supp. 817 (S.D. Texas 1982). 
13481 F. Supp. 486 (D.D.C. 1979). 
l 4  5 USC. 552a (1982). 
”481 F. Supp. at 490. 
l6 528 F. Supp. 119 (N.D. Ohio 1981). I 

171d. at 121. 1 

‘*See In re Hamper, 651 F.2d 19 (1st Cir. 1981); In re Cruz, 561 F. Supp. 1042 @. Conn. 1983); In re Grand Jury Empanelled January 21, 1981, 535 F. 
Supp. 537 (D.N.J.1982). 1 

l9 561 F. Supp. 1042 (D. Conn. 1983). 
mid. at 1043. 

Many states have confidentiality provisions in their state revenue statutes that are similar in either design or effect to section 6103. See gene 
rhe Confessional, supra note I.Although slightly dated, this comment provides an excellent overview of the various confidenti /
tax statutes and provides a complete listing of the state statutes in effect at the time of publication. Additionally, it provides a 
confidentiality provisions relative to tax information in effect prior to the 1982 revision of section 6103.
*’561 F. Supp. at 104546. See generally 2 Weinstein’sEvidence 8 501-1 (1985); 2 Louise11 & Mueller, Federal Evidence 387 (1978); McDaniel, Sipations 
in which Federal Courts are Governed by Stare Law of Privilege Under Rule 501 oJrhe Federal Rules of Evidence, 48 A.L.k.Fed. 259 (1980). 
23561 F. Supp. at 1046. , 
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(i) preparation for any judicial or administrative 
proceeding pertaining to the enforcement of a specifi
cally designated Federal criminal statute (not 
tax administration) to which the United State 
agency is or may be a party,

(ii) any investigation which may result in such a 
proceeding, 

(iii) any Federal grand jury proceeding pertaining to 
enforcement of such a criminal statute to which the 
United States or such agency is or may be a party, 
solely for the use of such officers and employees in 
such preparation, investigation, or  grand jury 
proceeding. 

(B) Application for order. The Attorney General, 
the Deputy Attorney General, the Associate Attorney 
General, any Assistant Attorney General, any United 
States Attorney, any special prosecutor appointed 
under Section 593 of Title 28, United States Code, or 
any attorney in charge of a criminal division organized 
crime strike force established pursuant to Section 510 
of Title 28, United States Code, may authorize an ap
plication to a Federal district court judge or magistrate 
for the order referred to in subparagraph (A). Upon 
such application, such judge or magistrate may grant 
such order if he determines on the basis of the facts 
submitted by the applicant that

(i) there is reasonable cause to believe, based upon 
information believed to be reliable, that a specific crim
inal act has been committed. 

(ii) there is reasonable cause to believe that the re
turn or return information is or may be relevant to a 
matter relating to the commission of such act, and 

(ii) the return or return information is sought exclu
sively for use in a Federal criminal investigation or 
proceeding concerning such act, and the information 
sought to be disclosed cannot reasonably be obtained, 
under the circumstances, from another source. 
(2) Disclosure of return information other than taxpay
er return information for use in criminal investigations.
(A)In general. Except as provided in paragraph (6), 

upon receipt by the Secretary of a request which meets 
the requirements of subparagraph(B) from the head of 
any Federal agency or the Inspector General thereof, 
or, in the case of the Department of Justice, the Attor
ney General, the Deputy Attorney General, the 
Associate Attorney General, any Assistant Attorney 
General, the Director of the Federal Bureau of Investi
gation, the Administrator of the Drug Enforcement 
Administration, any United States attorney, any spe
cial prosecutor appointed under Section 593 of Title 
28, United States Code, the Secretary shall disclose re
turn information (other than taxpayer return 
information) to officers and employees of such agency 
who are personally and directly engaged in 

(i) preparation for any judicial or administrative 
proceedings described in paragraph (l)(A)(i),

(ii) any investigation which may result in such a pro
ceeding, or 

(iii) any grand jury proceeding described in para
graph (l)(A)(iii), solely for the use of such officers and 

employees in such preparation, investigation, or grand 
jury proceeding. 
These provisions set forth two methods by which officials 

investigating nontax crimes can obtain access to informa
tion from IRS tax records. These methods vary according 
to the source of the information sought. 24 

Access to tax returns, all accompanying forms and 
schedules, including employer W-2 forms, and any other 
information provided either by the taxpayer, himself, or one 
of his representatives, can be obtained only with an order 
from a federal district court.25The government is required 
to show that: 

there is a reasonable cause to believe that a federal 
crime has been committed, 

there is a reasonable cause to believe that the above de
scribed returns and return information are or may be 
relevant to a matter relating to the commission of this 
crime, 
the returns and return information are sought exclu
sively for use in a federal criminal investigation or 
proceeding concerning such crime, and 
the information sought to be disclosed cannot reasona
bly be obtained, under the circumstances, from 
another source. 
Access to other than taxpayer return information may be 

obtained by heads of agencies who submit a written request 
to the Secretary of the Treasury. 

These exceptions, which allow the release of tax returns 
and other than taxpayer return information, are commonly 
rkferred to by practitioners as i(1) and i(2) exceptions. As 
noted above, i(2) is a more limited category of information 
and will not be sought as frequently by other federal agen
cies as will i(1) information. Further, under current 
procedures, any i(2) information will be released automati
cally to the government in the event that it obtains court 
ordered access to i(1) information. 

The procedural requirements to obtain court ordered ac
cess to i(1) information are not particularly difficult. The 
government can move for release of these records at an ex 
parte proceeding before a federal magistrate. The standard 
of proof is reasonable cause. As noted in the listing of the 
essential elements of proof set forth above, the government 
need not show actual relevancy. All that i s  required is a 
reasonable expectation that the information may be relevant 
to a federal crime under investigation. The outcome of the 
investigation need not be a criminal prosecution, but merely 
a “proceeding concerning” a federal crime, thus opening 
the door for the use of any information obtained in a civil 
or administrative proceeding based upon criminal activity. 
In contrast to the standards for access to tax records from 

”See genemffy Department of Justice Memoranda, supra note 11. 

”26 U.S.C.0 6103(i)(l) (1982). 
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private parties through the use of an administrative subpoe
na, this procedure does require reasonable cause to believe 
that a specific federal crime has been committed.26 

The present standards for release of tax information were 
established by the Tax Equity and Fiscal Responsibility Act 
of 1982 (TEFRA).*’ Prior to 1982, the standards for re
lease of taxpayer return information to federal law 
enforcement officials investigating nontax crimes was con
siderably higher. The elements for disclosure then were: 

reasonable cause to  believe a crime has been 
committed; 
reason to believe that the return or return information 
is probative evidence of a matter in issue related to the 
commission of the crime; and 
information sought cannot be reasonably obtained 
from any other source, unless it is determined that, 
notwithstanding the reasonable availability of the in
formation from another source, the return or return 
information sought constitutes the most probative evi
dence of the matter. 28 

Additionally, prior to TEFRA, the Code allowed a more 
decentralized procedure for authorizing requests for court 
ordered access to tax information. At that time, any agency 
head could request a court order for access.29 Authority to 
authorize ex parte motions for access to tax records extend
ed to acting officials, as well. In United States v. Bledsoe, 
defendants were convicted of a variety of offenses arising 
out of the fraudulent sale of agricultural commodities. 
None of the offenses involved tax administration. In prepar
ing and presenting its case against Phillips, one of the 
defendants, the government prosecutors used information 
obtained from IRS files on Phillips. To obtain this informa
tion, government prosecutors obtained authorization from 
John C. Keeney, a Deputy Assistant Attorney General, to 
file an application before a federal district court judge for 
access to the IRS records on Phillips. On appeal, Phillips 
objected to the use and admission of this information, 
claiming that as the Deputy Assistant Attorney General, 
Mr. Keeney was not empowered to authorize the ex parre 
application in federal district court for access to tax rec
ords.’O This case was tried prior to the 1982 revision of 
section 6103. The applicable language in effect at the time 
in section 6103i(l)(b) 3 1  read: 

The head of any Federal agency described in subpara
graph (A) or, in the case of the Department of Justice, 
the Attorney General, the Deputy Attorney General or 
an Assistant Attorney General, may authorize an ap
plication to a Federal district court judge for the order 
referred to in subparagraph (A). 
The Eighth Circuit acknowledged that the intent of sec

tion 6103 was to sharply restrict discretionary access to 
individual income tax returns and return information. 32 

The court noted, however, that Mr. Keeney had been ap
pointed an Acting Assistant Attorney General pursuant to 
28 CFR 0 O.l32(e). Based upon this appointment, the court 
found that the procedures set forth in 6103 had been fol
lowed and denied Phillip’s motion.33 After TEFRA, the 
Department of Justice became the only executive depart
ment authorized to request court ordered access to tax 
records from the IRS. 34 

Alternative Methods of Accessing Tax Information 
The effectiveness of the procedural safeguards restricting 

the access of law enforcement officials charged with investi
gating nontax crimes to tax information must be evaluated 
in light of the alternative investigative techniques for ob
taining the same or similar information. These alternate 
techniques are: 

formal request to taxpayer; 
judicial search warrant; 
grand jury subpoena; 
administrative subpoena; and 
court ordered access pursuant to other 
statutes. 35 

Formal Request to fhe Taxpayer 
The functional equivalent of a consent search, this is the 

simplest and easiest method of accessing tax information. 
This method is frequently overlooked because one would 
assume that taxpayers involved in a criminal investigation 
would never give their consent. There are, however, several 
reasons for taxpayers to voluntarily provide their records 
under these circumstances. The most obvious is that those 
suspects who are innocent have nothing to hide and have a 
vested interest in having the focus of the investigation shift
ed away from them. Even those suspects who have actually 
committed an offense may grant access either out of arro
gance or general lack of mental acumen. This technique can 

n 

I 

-


26 Compare the elements for disclosure under section 6103(i)(l) with the following four criteria for enforcement of administrative subpoenas established by 
the Supreme Court in United States v. Powell, 379 U.S.48, 58 (1965): 

a. an investigation with a legitimate purpose; 
b. an inquiry which is relevant to that purpose; 
c. the information sought must not already be in the possession of the agency issuing the subpoena; and 
d. the subpoena must be issued in accordance with required administrative steps. 

”Pub. L. No. 97-248, 96 Stat. 324 (1982) (codified at 26 U.S.C.$8 743CL7431 (1982)). 
28 See United States v. Mangan, 57s F.2d 32, 38 (2d Cir. 1978) (emphasis added). 
29See United States v. Bledsoe, 674 F.2d 647, 669 (8th Cir. 1982). 
30 Id. 
31 Id. 
32 Id. 
33 Id. 

’‘26 U.S.C. $ 6103(i)(l)(B) (1982). 
’ jSee generally Wilson & Matz, Obtaining Evidence for Federal Economic Crime Prosecutions: An Overview and Analysir of Investigative Methods. 29 Am. 
Crim. L. Rev. 651 (1977); Internal Revenue Manual 9781-47, Handbook for Special Agents (Aug. 3, 1983). 
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be particularly advantageous when trying to narrow the 
range of suspects from a relatively large group. Merely 
knowing who chose not to consent may in itself be of signif
icant investigative value. Another significant advantage of 
this technique for the government is that it does not require 
a prior showing of proof concerning the commission of a 
crime. 

Judicial Search Warrant 
Like any other piece of physical evidence, tax records can 

be obtained through the use of a judicial search warrant. l6 

These warrants can be served on either the suspect or on 
any third party, such as a financial institution, accountant, 
or tax preparer, who might have copies of the records 
sought. The obvious limiting factor to the use of a judicial 
search warrant is the probable cause requirement. 

Administra rive Subpoena 
Tax information can be obtained from sources outside 

the federal government by administrative subpoena.37 Most 
administrative agencies are now empowered with some 
form of administrative subpoena power. Some administra
tive agencies, such as the Securities and Exchange 
Commission and the Federal Trade Commission, have spe
cific subpoena authority to enable them to execute their 
statutory responsibilities. Additionally, most federal 
agencies now have inspectors general who have administra
tive subpoena authority under section 6-4(a) of the 
Inspector General Act of 1978. 39 These inspectors general 
may use this subpoena authority to investigate any matter, 
either civil or criminal, relevant to matters within the re
sponsibilities of their respective agencies. 40 These 
administrative subpoenas have long been viewed by the 
courts as a broad investigative tool that allows federal agen
cies to conduct general inspections of the records of 
individuals and business entities to ensure that all relevant 
statutes and regulations are being complied with. 41 

The Supreme Court has held that the use of these sub
poenas is not predicated upon a preexisting quantum of 
proof indicating that any particular violation has oc
curred.4z “Even if one were to regard the request for 
information in this case as caused by nothing more than of
ficial curiosity, nevertheless law enforcing agencies have a 
legitimate right to satisfy themselves that corporate beha
vior is consistent with the law and the public interest.”43In 

~ 

so holding, the Court upheld the use of an administrative 
subpoena in an alleged “fishing expedition” by the Federal 
Trade Commission, noting that government investigations 
are normally sufficient “if the inquiry is within the authori
ty of the agency, the demand i s  not too indefinite and the 
information sought is reasonably relevant.” 44 The Court 
noted that corporations in particular have limited rights 
with which to resist the lawful use of administrative sub
poenas. The Court’s rationale reaffirmed the concepts that 
corporations do not enjoy fifth amendment privileges 
against self-incrimination and that corporations may not 
use the fourth amendment to assert an unqualified right to 
conduct their affairs in secret.45 

The scope of the administrative subpoena authority of 
agency inspectors general is defined in section 6(a)4 of the 
Inspector General Act as follows: 

[Inspectors general may] subpoena the production of 
all information, documents, reports, answers, records, 
accounts, paper, and data and documentary evidence 
necessary in the performance of the functions assigned 
by this Act, which subpoena, in the case of contumacy 
or refusal to obey, shall be enforceable by order of any 
appropriate United States district court; provided that 
procedures other than subpoenas shall be used to ob
tain documents and information from Federal 
agencies. 

An agency that has subpoena authority may compel the 
production of information from any private organization, 
business entity, or nonfederal government agency, provided 
that the information requested may be relevant to a matter 
falling within that agency’s area of responsibility.47 Sworn 
testimony can be obtained from a corporate official or other 
“records holders” identifying and authenticating records 
produced under this subpoena.48 

An interesting use of this subpoena is to force the pro
duction of a suspect’s tax records from the suspect himself 
or from his tax consultant. This is an alternate method of 
obtaining tax records and may be available when the judi
cial procedure used to obtain tax returns from the IRS is 
not available. This use of the administrative subpoena has 
been specificallyapproved by the courts. 49 

In United States v. Art Metal, the District Court for New 
Jersey held that the inspector general for the General 
Services Administration (GSA) was empowered by section 

36Fed.R. Crim. P. 41. See, e.g., Weinstein v. Mueller, 563 F. Supp. 923 (N.D. Cal. 1982). 
]’See, e.g., United States v. Powell. 
’*See 15 U.S.C. 0 49 (1982) (granting subpoena authority to the Federal Trade Commission); 15 U.S.C. Q78u(b) (1982) (granting subpoena authority to the 
Securities and Exchange Commission). 
l95 U.S.C. appendix 111, Inspector General Act of 1978, Pub. L.No. 95452, amended by Pub. L. No. 97-252 (1982). 
40UnitedStates v. Art Metal-USA Inc., 484 F. Supp. 884, 887 (D.N.J. 1980). 
4’ United States v. Morton Salt, 338 U.S.632, 652 (1950). 
42 Id. 
43 Id. 
44 I d  
45Id. 
46 5 U.S.C. appendix 111, Inspector General Act of 1978, section 6(a)4, amended by Pub. L. No. 97-252 (1982). See genemlly United States v. Westinghouse 
Electric Corp.,615 F Supp. 1163 (W.D. Pa. 1985). 
47SeeUnited States v. Powell, 379 US.  48 (1965). 
48See, bg., 26 U.S.C. Q 7602 (a)(2) (1982); Endicott Johnson Corp. v. Perkins, 317 U.S. 501 (1943). 
49 See United States v. Art Metal-USA Inc. 
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604(b) to obtain the tax returns and related documents of a 
government contractor pursuant to a fraud investigation. 
The court specifically found that the public policy underly
ing the Code did not prohibit disclosure of tax returns to 
the inspector general. The court further held that nothing 
in title 26 of the U.S.Code or its legislative history could be 
reasonably regarded as barring any federal agency from 
gaining documents in the possession of the United States 
when relevant to an administrative investigation or to civil 
discovery. 

The court observed that the inspector general had the re
sponsibility and the power to conduct, supervise, and 
coordinate audits and investigations relating to GSA pro
grams in order to promote efficiency and to prevent fraud 
and abuse. The court also observed that the powers of the 
inspector general were not as limited as the IRS, which 
loses its administrative subpoena authority after a formal 
criminal referral has been made to  the Justice 
Department.53 

The Supreme Court, in United States v. Powell, 54 set 
forth the following four basic criteria for enforcement af ad
ministrative subpoenas: 

the subpoena must be issued in a furtherance of an in
vestigation with a legitimate purpose; 
the matters addressed in the subpoena must be relevant 
to that purpose; 
the information sought must not already be in the pos
session of the agency issuing the subpoena; and 
the subpoena must be issued in accordance with the 
required administrative steps. 
In comparing these standards to those required for court

ordered access under section 6103, note that section 6103 
only requires proof that the information sought may be rel
evant to an on-going investigation, whereas the standards 
for enforcement of administrative subpoenas established in 
Powell requires proof of actual relevancy. 

Access During Joint Investigations 
Limited access to tax information may also be obtained 

by government personnel investigating nontax crimes dur
ing joint investigations with the IRS. 

Investigations of nontax crimes will often extend into the 
tax crime area. For example, a contractor who falsifies cost 
and pricing data in a bid or proposal may also be falsifying 
his yearly business expenses on his tax return. When sign& 
cant amounts of tax revenue are lost as a result of such 
falsification, a joint investigation may be conducted by the 
Federal Bureau of Investigation and the IRS. These joint
investigations increase the avenues for access by nontax 

%484 F. Supp. at 888. 
’I Id. at 887. 
”Id. 

crime investigators to tax records, because IRS investiga
tors may proceed under section 6103 h(t), which allows 
disclosure of tax records to Treasury Officers and records 
employees for purposes of tax administration. This section 
provides: 

(h) Disclosure to certain Federal Officers and employ
ees for purposes of tax administration. 

(1) Department of the Treasury-Returns and re
turn information shall, without written request, be 
open to inspection by or disclosure to officers and em
ployees of the Department of the Treasury whose 
official duties require such inspection or disclosure for 
tax administration purposes. 
Treasury personnel have automatic access to tax infor

mation. The disclosure provision of section 6103(h) all 
require that the matters under investigation pertain to “tax 
administration.” The term has been given a broad statutory 
definition which the courts have liberally construed.s5 “Tax 
administration” is defined by the Code as follows: 

(4) T a x  a d m i n i s t r a t i o n .  T h e  t e rm “ t a x  
administration”
(A)means
(i) the administration, management, conduct, direc

tion and supervision of the execution and application 
of the internal revenue laws or related statutes (or 
equivalent laws and statutes of a State) and tax con
ventions to which the United States i s  a party, and 

(ii) the development and formulation of Federal tax 
policy relating to existing or proposed internal revenue 
laws, related statutes, and tax conventions, and, 

(B) includes assessment, collection, enforcement, liti- e’ 

gation, publication, and statistical gathering functions 
under such laws, statutes, or conventions.56 

Within certain iestrictions, tax information obtained 
which suggests a violation of federal criminal law may be 
released by the IRS to other federal investigators even if the 
suspected yiolation does not involve tax Bdministration. 
Normally, the tax information which may be released is 
limited to the taxpayer’s identity and other than taxpayer 
return information. If, however, the tax information indi
cates the imminent danger of death or physical injury, the 
IRS may disclose return information as well. 57 

Currency Transaction Reports 
Under the Currency and Foreign Transactions Reporting

Act,58 whenever someone uses a bank, savings and loan, 
credit union, or any other specified financial institution lo
cated within the continental United States to engage in a 
cash transaction involving more than $IO,OOO, the institu
tion must report the transaction within fifteen days to the 

. 

”Id. at 886. See generally United States v. LaSalle National Bank,437 U.S. 296 (1978). 
F”379 US.48, 58 (1965). 


”See United States v. Mangan, 575 F.2d 32, 40 (2d Cir. 1978). 

5626 U.S.C.4 6103(b)(4) (1982). 

5726U.S.C.0 6103(i)(3) (1982). 


12 U.S.C. 84 1051-1122 (1982). The enacting regulations are at 31 C.F.R.4 103.11-103.31 (1964). 
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Treasury Department. 59 Similarly, persons who send or re
ceive U.S.currency in excess of $5,000 at one time across 
United States borders must also file a report with the Trea
sury Department. Copies of these reports are available to 
any federal agency or department upon written request. 

Accessing Tax Preparers Records 
As noted, the regulations under section 7216 of the Code 

specificallyaddress the use of alternative investigative tech
niques to obtain tax information from tax preparers. 
Federal Income Tax Regulation 0 301.72162 specifically 
requires tax preparers to release tax information pursuant 
to court orders and agency subpoenas. These regulatory 
provisions read as follows: 

Reg 301.72162(c) Disclosure pursuant to an order 
of Court or of a Federal or state agency. 
The provisions of Section 72 1q a )  and 0 301.721 6 1  do 
not apply to any disclosure of tax return information if 
such disclosure is made pursuant to any one of the fol
lowing documents: 

(1) The order of any Court of record, Federal, State, 
or local or 

(2) A subpoena issued by a grand jury, Federal or 
State, or 

(3) An administrative order, demand, summons, or 
subpoena which is issued in the performance of its du
ties by

(i) Any Federal agency, or 
(ii) A State agency, ,body or commission charged 

under the laws of the State or a political subdivision of  
the State with the licensing registration, or regulation 
of tax return preparers. 

It is interesting that the IRS chose to discuss the preparers’ 
obligation to respond to grand jury and administrative sub
poenas in this particular paragraph. The statute clearly 
presents two categories of authorized disclosure by 
preparers: disclosure pursuant to a specific provision of the 
Code; and disclosure pursuant to court order.62The first 
category is addressed in Federal Income Tax Regulation
0 30i.7i162(a), Disclosure pursuant to other provkions of 
the Internal Revenue W e :  but that section does not in
clude the IRS’ discussion of grand jury subpoenas. Grand 
jury subpoenas are discussed only in section 307.72162(c). 
This placement has a double-edged significance. From the 
government’s standpoint, structuring the regulations in this 
manner enhances the proposition that grand jury subpoenas 
are “court orders.” This position strengthens the authority 
of the grand jury subpoena and has been strongly advocated 

” 3 1  C.F.R.44 103.22, 103.25(1984). 
@ 3 1  C.F.R. 4 103.23 (1984). 
61 31 C.F.R. 4 103.43 (1984). 
6226U.S.C. 0 7216(b)(1) (1982). 

by the government. 63 Defense attorneys, however, might 
exploit the fact that the statutory provision that addresses 
disclosure “pursuant to an order of a court” makes no ref
erence at all to administrative summons or subpoenas. 
Further, administrative agencies are not quasi-judicial bod
ies as are grand juries.% Accordingly, there is no judicial 
nexus to support the theory that administrative orders 
standing alone would constitute “an order of a court” as 
contemplated by the statute. This creates the possibility of a 
defense motion to suppress evidence obtained from 
preparers by administrative orders, which are not enforced 
by court order. This argument would note that there is no 
specific statutory provision which authorizes release of tax 
information to an administrative summons or subpoena, 
and that these administrative orders on their face, are not 
court orders. Consequently, release pursuant to these orders 
falls in neither of the two statutory exceptions provided in 
section 7216. 

Whenever the government chooses to utilize an investiga
tive tool such as a search warrant or subpoena to compel 
the production of tax information from the taxpayer him
self, a critical issue arises as to the extent of the taxpayer’s 
obligation to produce the tax records requested. While no 
federal decisions on this point were discovered, at least one 
state appellate court has provided guidance in an analogous 
area. The Illinds Appellate Court in Hawkins v. Wiggins6’ 
held that a taxpayer’s obligation to produce tax records in a 
civil suit between private parties extended to tax records 
which the taxpayer had the power to obtain as well as to 
those records actually within the taxpayer’s custody. Ironi
cally, the court ruled that a taxpayer’s right under section 
6103 to inspect and reproduce copies of his tax returns in
validated taxpayer’s assertions that federal income tax 
records were not within his actual physical control as a de
fense to a notice by an opposing party in civil litigation to 
produce those records.66 

Section 6103, Enforcement Provisions 
The Code provides both civil and criminal penalties for 

violations of confidentiality procedures. 67 Criminal sanc
tions are imposed by section 7213, which makes the willful 
unauthorized disclosure of tax information a felony.68 This 
section extends to federal and state employees and to any 
other persons who receive income tax information through 
the established disclosure procedures. 69 Punishment for vi
olating this statute may include up to five years of 

, 

6’See, rg. ,  In re Gren, 633 F.2d 825 (9th Cir. 1980); Matter of Application to Quash Grand Jury Subpoena, 526 F. Supp. 1253 @. Md. 1981); In re Grand 
Jury Subpoena Duces Tecum Concerning Credit Bureau, Inc. of Georgia, 498 F. Supp. 1174 (N.D. Ga. 1980). 
“See United States v. Zarttini, 552 F.2d 753 (7th Cir. 1977). 
6592IU. App. 3d 278, 415 N.E.2d 1179 (1980). 
661d.The Supreme Court has refrained from addressing the fifth amendment issue. See United States Y. Doe, 465 U.S. 605 (1984); Fisher v. United States, 
425 US. 391 (1976). 
67 26 U.S.C. 44 7213, 7431 (1982). 
6826U.S.C. 8 7213 (1982). 
6926U.S.C.0 7213(a) (1982). 
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imprisonment, a $5,000 fine, or both, and costs of prosecu
tion. 70 Federal employees convicted df this offense also face 
automatic dismissal.71  

Solicitation by any person of the unauthorized release of 
tax infomation is also a felony offense, punishable by the 
same basic sanctions as the principal crime.72 

The unauthorized disclosure of tax information by tax 
preparers is a misdemeanor offensepunishable by up to one 
year in prison, a %l,OOO fine, or both, plus the costs of pros
ecution. 73 Preparers are allowed to disclose tax information 
in accordance with the procedures set forth in the Code or 
pursuant to court order. 74 Note that this section expressly 
allows the use of federal tax information in the preparation 
of state and local tax returns.75 Tax preparers are specifi
cally required by the regulations under section 7216 to 
release tax information to federal and state grand juries 
pursuant to the issuance of a summons or subpoena. 76 

Other criminal sanctions that are potentially applicable 
to the unauthorized disclosure of tax information are found 
in 18 U.S.C. 8 1905 (1982), Disclosure of Confidential In
formation. Under this section federal personnel who make 
unauthorized disclosures of confidential information that 
they receive in the course of their official duties may be con
victed of a misdemeanor offense punishable by up to a 
$1,OOO fine, up to one year in prison, or both, and removal 
from office or employment. 

Civil sanctions for the unauthorized disclosure of returns 
and return information are also This provi
sion establishes a private cause of action which may be 

7026U.S.C. 4 7213(a)(l)(b) and (3) (1982). 
7126U.S.C. 8 7213(a)(1) (lp82). 
7226U.S.C. 5 7213(a)(4) (1982). 
73 26 U.S.C. 4 7216(a) (1982). 
74Z6C.F.R.8 301.7216(b)(l) (1984). 
”26 U.S.C. 4 7213(b)(2) (1982). 
‘626 C.F.R. 5 301.721&2(c) (1984). 
7726U,S.C. 4 7431 (1982). 

brought by any taxpayer whose return or return informa

tion 78 is knowingly or negligently disclosed in violation of 

section 6103 by any officer or employee of the United 

States. The government will not be held liable under this ,

section for good faith disclosures made pursuant to an erro

neous interpretation of section 6103. 79 1 


~Where government liability is established, the plaintiff
will be entitled to damages of no less than $1,000 for each 

~ 

act of unauthorized disclosure. The statute provides for 

the recovery of any actual damages sustained by plaintiff as I 

a result of unauthorized disclosures,81 plus the recovery of 

punitive damages where the disclosure is found to be from i 

willful or grossly negligent government misconduct. 82 Suc

cessful plaintiffs are also specifically authorized to recover 

the costs of bringing actions under this section. The stat

ute of limitations for these actions extends two years from 

the date the unauthorized disclosure is discovered by the 

taxpayer. B4 


The authorization of punitive damages provides a formi

dable deterrent to willful or grossly negligent disclosures in 

violation of section 6103 by creating a tremendous financial 

incentive for taxpayers to litigate actions under this 

section. 85 


It is important to note that, in addition to the civil reme

dies provided by the Code, 86  certain unauthorized 

disclosures of tax information may coincide with collateral , 


F 

1 

7826U.S.C. $7431(e) (1982) specifies that "returns" and “return informations” for this provision are as defined in f 6103(b).
’ 7926U.S.C.0 7431(b) (1982). 

“26 U.S.C. 4 7431(c)(l)(A) (1982). 
26 U.S.C. 5 7431(c)(l)(B)(i) (1982). 

O2 26 U.S.C. 5 743l(c)(l)(B)(ii) (1982). 
8326U.S.C. 0 7431(c)(2) (1962). 
@25 U.S.C. 5 7431(d) (1982). 
s5See generally Doralee Estates, Inc. v. Cities Service Oil Co., 569 F.2d 716, 723 ( 
sufficient substance to smart the offender). 
86Prior to TEFRA, a specific civil remedy was provided by section 7217, added by Pub. L. No. 94455, Title XI1 0 1202(e)(l), 90 Stat. 1687 (1976), 
amended by Pub. L. No. 95-600, Title VII, 4 701(b)(7) (1978) (repealed 1982), which read as follows: 

(1) Code Sec. 7217. CIVIL DAMAGES FOR UNAUTHORIZED DISCLOSURE OF RETURNS AND RETURN INFORMATION 
(a) General Rule. Whenever any person knowingly, or by reason of negligence, discloses a return or return information (as defined in section 6103@)) 

with respect to a taxpayer in violation of the provisions of section 6103, such taxpayer may bring a civil action for damages against such person, and the 
district courts of the United States shall have jurisdiction of any action commenced under the provisions of this section. 

(b) No Liability for Good Faith but Erroneous Interpretation. No liability shall arise under this section with respect to any disclosure which results 
from a good faith, but erroneous, interpretation of section 6103. 

(c) Damages. In any suit brought under the provisions of subsection (a), upon a finding of liability on the part of the defendant,the defendant shall be 
liable to the plaintiff in an amount equal to the sum of

(1) actual damages sustained by the plaintiff as a result of the return or return information and, in the case of a willful disclosure or a disclosure F 
which is the result of gross negligence, punitive damages, but in no case shail a plaintiff entitled to recovery receive less than the sum of 51,ooO with 
respect to each instance of such unauthorized disclosure; and 

(2) the costs of the action. 
(3) Period for Bringing Action. An action to enforce any liability created under this section may be brought without regard to the amount in contro

versy, within 2 years from the date on which the cause of action arises or at anytime within 2 years after discovery by the plaintiff of the unauthorized 
disclosure. 
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violations of the Right to Financial Privacy Act, thus trig
gering civil sanctions under that statute ‘swell. This act 
prohibits the indiscriminate access of federal personnel to 
personal financial information maintained by financial insti
tutions. This statute took effect in 1979 and established an 
elaborate system which mandated the specific mechanisms 
and procedural requirements applicable to the federal gov
ernment’s access to and use of personal financial 
ihformation. Consideration of this statute is appropriate 
because there are certain areas where.the definitions of “tax 
information” as used in the confidentiality provisions of the 
Code and “financial information” as used in the Right to 
Financial Privacy Act overlap. Take, for example, the IRS 
1099 Form concerning interest payments which financial 
institutions are required to issue pursuant to the 1982 
TEFRA amendments.n9Because these forms are prepared 
for and on behalf of an individual taxpayer, they are consid
ered taxpayer return information within the meaning of the 
Internal Revenue Code confidentiality provisions. 9” These 
forms also constitute personal financial information within 
the meaning of the Right to Financial Privacy Act because 
they contain information maintained by a financial institu
tion concerning the financial history or status of a protected 
person. 91 It is quite possible that an overzealous or poorly 
managed investigation may involve collateral violations of 
both these statutes in the government’s attempts to obtain 
similar financial information from alternate sources. 

Effects of Violations on Legal Proceedings 
Courts have been reluctant to extend the specific sanc

tions provided by the Code to enforce the confidentiality 
provisions of section 6103. In United States v. Mangan. 92 

the Second Circuit addressed the availability of the exclu
sionary rule as an enforcement mechanism. In thiscase, the 
court held that the unauthorized disclosure of a tax return 
to a U.S.Attorney in violation of the formal requirement of 
section 6103 did not foreclose its use in a judicial proceed
ing, such use being otherwise permissible under the 
provisions of section 6103 governing disclosure in judicial 
and administrative tax proceedings. 93 In interpreting sec
tion 6103, the court found that Congress did not desire the 

courts to apply the exclusionary rule to every violation of 
the Code’s confidentiality provisions.94 

Federal courts have also refused to quash administrative 
summons and grand jury subpoenas because of section 6103 
violations. In In re Grand Jury Investigation, g5 the Sixth 
Circuit held that section 6103 violations did not justify the 
refusal of a witness to comply with a grand jury 
subpoena.96 

The court refused to apply a “fruit of the poisonous tree” 
type of analysis and held that the tax hformation obtained 
in violation of section 6103 must be submitted to the grand 
jury for its consideration,97finding that the confidentiality 
provisions of section 6103 did not restrict the use of such 
evidence before the grand jury. 98 

The relationship between compliance with section 6103 
and the enforceability of the IRSadministrative summons 99 

was squarely addressed by the Tenth Circuit in United 
States v. Scholbe. loo In this case, the IRS issued a summons 
in a taxpayer civil liability case. It shared the information 
received with another federal criminal investigative agency, 
the Drug Enforcement Administration; but only to the ex
tent permitted by section 6103. The court refused to quash 
the administrative summons in this case. IO1 

In United Stares v. Crans, IO2 a district court in New York 
recognized a form of the “silver platter doctrine” in this 
area by refusing to quash administrative summons issued in 
part because of an unauthorized disclosure of tax informa
tion by nongovernment personnel. The court held that 
where the disclosure of information did not come from an 
IRS officer, the fact that there may have been some disclo
sure which lead to the issuance of a summons did not 
require that the summons be quashed. IO3 

Courts have also refused to reverse convictions based on 
evidence obtained in violation of section 6103. In United 
States v. Bacheler, lo4 the Third Circuit held that the im
proper disclosure of tax information did not mandate a 
reversal of a conviction for filing a false tax return where 
there had been a referral from the Secretary of the Treasury 

12 U.S.C.0 3417 (1982). For a discussion of this act and its implications, see Hutton, T h e  Right to Financial Privacy: Tool to Investigate Fraud and Discov
er Fruits of Wrongdoing, The Army Lawyer, Nov. 1983, at 10. 
“See 12 U.S.C. $0 3401(3), 3402 (1982). 
89See,e.g, 26 C.F.R. 5 1.60494 (1984). 
9026U.S.C. 8 6103@)(3) (1982). 
91 12 U.S.C. 0 3401(2) (1982). “Financial record” meansan original of, a copy of, or information known to have been dictated from, any record held by a 
financial institution pertaining to a customer’s relationship with the financial institution. 
92 575 F.2d 32 (2d Cir.), cert. denied, 439 U.S. 931 (1978). 
93 Id. at 41. 
94 Id. 
95 696 F.2d 449 (6th Cir. 1982). 
961d.at 451. 
97 Id. at 450. 
98Id. 
99 26 U.S.C. 0 7602 (1982). 
Ioo664F.2d 1163 (10th Cir. 1981). 

Id at 1168. 
IOz S17 F. Supp. 863 (N.D.N.Y.1981). 
IO3 Id. 
‘04611 F.2d 443 (3d Cir. 1979). 
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to the Department of Justice in a matter of tax 
administration. IO5 

There i s  limited precedent on. “taxpayers” procedural 
rights in asserting a possible section 6103 violation. At least 
one federal circuit has not felt compelled to guarantee a 
hearing to any defendant who merely alleges a section 6103 
violation. The Second Circuit, in US v. Boylan, IO6 denied 
defendant a hearing on a claim that the prosecution had ob
tained tax information in violation of the good faith 
requirements of section 6103. In this case, the defendant’s 
affidavit urged the court to hold that his tax records were 
improperly disclosed as a result of unauthorized inter
agency cooperation. lo’ The government submitted a 
detailed affidavit listing the proper authorizations to obtain 
the defendant’s tax returns. loa In light of the government’s 
affidavits,the court found the defendant’s submission to be 
conclusionary and denied the defense motion for hear
ing. log Defendant’s motion for grant of certoriari to the 
United States Supreme Court was denied. Ilo 

The possibility of a section 6103 violation was not ade
quate justification for a taxpayer’s request for injunctive 
relief in Trahan v. Regan. In this case, the Distridt Court 
for the District of Columbia denied the taxpayer’s request 
for injunctive relief to prohibit the release of tax informa
tion to the Social Security Administration. l~ The court 
rejected the notion that the possibility of an unauthorized 
release of tax information was an appropriate matter for in
junctive relief, citing as a partial rationale the adequacy of 
the civil penalty provision. 

Comparatiye Protections of Financial Information 
The protections afforded ta%information may be evalu

ated in light of other statutes restricting access to personal 
financial information. Examples of these follow. 

Right to Financial Privacy Act 
The Right to Financial Privacy Act restricts the govern

ment’s access to personal financial records maintained by 
financial institutions. l f 4  “Person” under the act is defined 
as an individual or a partnership of five or fewer individu
als. 1 1 5  “Financial institution” includes banks, savings and 

lo’ Id. at 449. 
IO6 620 F.2d 359 (2d Cir.), cert. denied. 449 U.S. 833 (1980. 
lo’ Id. at 362. 
Io’ Id. 

Id. 
‘“449 U.S. 833 (1980). 

554 F. Supp. 57 (D.D.C.1982). 
‘I2Id. at 63. 

loans, credit unions, and other consumer finance institu
tions located within the continental United States or within 
U.S. territories or possessions. The act establishes five 
basic avenues by which the government can obtain release 
of financial records. These are pursuant to customer au
thorization, administrative subpoenas, search warrant, 
judicial subpoena, and formal written request to the finan
cial institution. lI7  Normally, the government is required to 
notify the person that his records are being sought and to 
inform him of the purpose of the inquiry, prior to gaining 
access to the records. The government can gain access to 
financial institution records covertly, Le., without notice to 
the target, only upon a successful showing to the appropri
ate judge or magistrate 

that the investigation being conducted is ladul; 
that the records being sought may be relevant to the 
investigation; and 
that there is reason to believe that notice to the person 
will compromise the investigation. 
When access to financial records is sought by adrninistra

tive or judicial subpoena or by written request to the 
financial institution, the government is obligated by the 
Act not only to notify the target of its inquiry, but also to 
draft a motion to quash access to the records sought and to 
send a copy of this motion to the targeted person with in
structions for filing. 

Civil sanctions for violations of the Right to Financial 
Privacy Act are established by section 3417. The primary 
sanction is a civil cause of action on behalf of the target in
dividual against both the government and the financial 
institution which released the information. The statutory 
damages provided in this cause of action are: 

(1) $100 without regard to the volume of records 
involved; 

(2 )  any actual damages sustained by the customer as 
a result of the disclosure; 

( 3 )  such punitive damages as the court may allow, 
where the violation is found to have been willful or in
tentional; and 

(4) in the case of any successful action to enforce lia
bility under this section, the cost of the action together 

’ 1 3  Id. at 61. The court also based its decision on the absence of an irreparable injury, as no disclosure had as yet taken place and as the plaintiffs/taxpayers 
retained the right to revoke their consent to disclosure. 

I L 4  12 U.S.C. 85 3401-3422 (1982). 
‘ I 5  12 U.S.C. 6 3401(4) (1982). 
‘ I 6  12 U.S.C. 8 3401(1) (1982). 
‘I712 U.S.C. 8 3402 (1982). 
lL812 U.S.C. $8 3404-3408 (1982). 

-


F 
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F 

12 U.S.C. 6 3409 (1982). 
IMSee 12 U.S.C. 40 3405, 3407, and 3408 (1982). The government need not prepare a motion when access is sought by way of a search warrant. See 12 

U.S.C. 8 3406 (1982). 
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with reasonable attorney’s fee as determined by the 
court. 
Additionally, federal employees face automatic review for 

disciplinary action in the event that any violation d 
to be willful or intentional. lz2 Of particular concern to the 
government is the specific statutory authorization of puni
tive damages. IZ3It is hard to imagine what sum of money a 
court would impose as punitive damages against the United 
States or a major financial institution found in violation of 
this statute. That amount, however, would certainly create 
a strong financial incentive to vigorously prosecute a civil 
claim for damages. 

The Right to Financial Privacy Act has an interesting 
provision which specifically extends its sanctions to finan
cial information subject to the Act which is obtained 
through the use of grand jury subpoenas. Section 3420 of 
the Act requires that all financial records obtained from a 
financial institution pursuant to a grand jury subpoena 
must actually be presented to a grand jury. This provi
sion is designed to prevent abusive of the grand jury 
subpoena by the government to support a noncriminal in
vestigation. Section 3420 also limits the use of such 
records to grand jury deliberations on indictment or pre
sentment; the criminal prosecution of the offense for which 
the indictment or presentment was issued, and to purposes 
authorized by Rule 6(e) of the Federal Rules of Criminal 
Procedure. IZ6 

This seemingly unnecessary repetition of the protections 
accorded all grand jury material becomes clear when read 
in light of section 3417, Civil Penalties, which, as noted 
above, establishes the entitlement to punitive damages for 
willful or intentional violations of the Act. 12’ The net effect 
of including this provision is to extend the sanctions for the 
abusive use of the grand jury subpoena when the informa
tion concerned is financial information within the meaning 
of the Right to Financial Privacy Act. As noted above, this 
category partially overlaps the definitions of tax return in
formation. jZn Consequently, the extension of the penalties 
for abuse of the grand jury subpoena provided by the Right 
to Privacy Act must be considered in evaluating the sanc
tions for the unauthorized access to tax information. 

12 U.S.C. 5 3417(a) (1982). 
lZ2 12 U.S.C. 0 3417(b) (1982).
’” 12 U.S.C. 0 3417(a)(3) (1982). See generally Punitive Damages. 56 S.Ca1. L.Rev. I (1983). 

Rule 6(e), Federal Rules of Criminal Procedure, Grand 
Jury Secrecy 

Financial information obtained from any source by use of 
the grand jury process is accorded some form of protection 
by Rule 6(e) of the Federal Rules of Criminal Procedure, 
which governs grand jury secrecy. 

The confidentiality of grand jury proceedings is one of 
the most fundamental concepts of American criminal juris
prudence.129 The courts have long recognized that secrecy 
is an essential element of the grand jury concept which was 
incorporated into the United States Constitution as a carry
over from the traditions of English common law. 

Release of information obtained by a grand jury requires 
a court order from the supervising federal district court 
judge. Such an order can be obtained if the government 
can show in an ex parte motion either that the information 
sought falls outside the scope of Rule 6(e), or that a judicial 
proceeding is either pending or in progress and the govern
ment has a particularized need for disclosure that 
outweighs any continuing interest in secrecy. 132 

Rule 6(e) applies to “all matters occurring before the 
grand jury.” 133 This definition normally extends to evi
dence presented before the grand jury and any information 
indicating the direction of the grand jury proceedings. As a 
general rule, federal courts have held that documents which 
have an independent existence from the grand jury proceed
ings, e.g., corporate records, are not “matters occurring 
before the grand jury” and therefore do not fall within Rule 
6(e). This does not mean, however, that one can bypass
the necessity of obtaining a court order to secure the release 
of these documents. This requirement extends to any infor
mation obtained through the grand jury process. 135 

The government can obtain the release of evidence 
presented before a grand jury, often referred to as 6(e) in
formation, by establishing in an ex parte motion that failure 
to disclose this information would result in an injustice at a 
pending or current judicial proceeding. The existence of a 
judicial proceeding must be more than mere speculation. 
Consequently, it would not be possible to obtain grand jury 
information during the preliminary investigative phases of a 
case. Accessing this information, however, can be extremely 

12 U.S.C. 0 342q1) (1982). 
”’See United States v. Sell Engineering Inc., 463 U.S. 417 (1983). 

12 U.S.C. 6 342q2) (1982). 
‘*’See S U ~ Mnote 121 and accompanying text. 

See Supra notes 86-91 and accompanying text. 
‘”See United States v. Mandujano, 425 US.  564, 571 (1976). The rule of confidentiality imposed by Rule 6(e) is not absolute. For example, witnesses who 

are called before the grand jury are not bound to secrecy. See United States v. Sells Engineering Inc; Fed. R. Crim. P. 6(e)(2). A complete discussion of 
grand jury secrecy is beyond the scope of this presentation.For a detailed treatment of this topic, see 1 C. Wright, Federal Practice and Procedure, Criminal 
2d 55 106-109.1 (1982). 
I3OSee Douglas Oil Co.of California v. Petrol Stops Northwest, 441 US. 21 I (1979). 
13’ Fed. R. Crim. P. 6(e)(3)(c)(i). 
”2See, eg.. In re Petitions for Disclosure of Documents, 617 F. Supp. 630 (S.D. Fla. 1985). Compare In re Grand Jury Matter, 658 F.2d 61 (3d Cir. 1982) 
with Douglas Oil Co. v. Petrol Stops Northwest. 
133 Fed. R. Crim. P. 6(e)(2). 
134See.e.&, In re Special February 1975 Grand Jury, 662 F.2d 1232 (7th Cir. 1981), afd sub. nom. United States v. Baggot, 463 US.  476 (1983). 
‘I5 See United States v. Sells Engineering, Inc; United States Y. Baggot. 
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valuable to supplement or further develop the government’s 
case once litigation has been initiated. 

A sliding scale type of analysis is used to balance the im
portance of disclosure against the continued need for 
secrecy. The commonly noted reasons for grand jury secre
cy are: 

1 .  to ensure the freedom of grand jury deliberations; 
2. to ensure and encourage free disclosures of infor

mation to the grand jury; 
3. to prevent the intimidation of grand jury members 

and witnesses; 
4. to prevent the flight from prosecution of grand ju

ry targets; and 
5. to protect the reputations of innocent persons in

vestigated, but later cleared by the grand jury. IJ6 

Three additional policy considerations were mentioned 
by the Supreme Court in United States v. Sells Engineering, 
Inc. : 

’ 
1. to allow the government through its criminal at

torneys to effectively assist the grand jury in its 
deliberationsand to prosecute cases more effectively by 
knowing what transpires before the grand jury; 

2 .  to protect the grand jury process from 
prosecutorial abuse; and 

3. to ensure that government attorneys adhere to es
tablished procedures designed to limit their powers of 
discovery and investigation. 
Policy considerations supporting secrecy may under

standably diminish in importance in those cases where 
federal prosecution has either been completed or de
clined. n’ Government personnel ignore these restrictions at 
their risk. Violations of Rule 6(e) are classified as misde
meanors under the Federal Rules of Criminal Procedure. In 
certain cases, however, some federal circuits have held Rule 
6(e) violations to be obstructions of justice, thereby making 
them felony offenses. 

Credit Reports 
Credit reports can contain a tremendous amount of infor

mation concerning a person’s current financial status and 
past, as well as prospective, commercial transactions. The 
confidentiality of these reports pertaining to individuals is 
protected by the Fair Credit Reporting Act. 139 Corpora
tions and other business entities are not afforded any 
protection as “consumers” under this act. ’40 The general 
rule of confidentiality established by this act requires the 
government to obtain a court order prior to gaining access 
to these reports. I4l An important exception to this general 

Sells Engineering; Buggot. 

rule is provided under section 1681(f), which specifically 

authorizes the release of information to government agen

cies of a consumer’s name, address, forme 

employment, and f o h e r  places of emplo F 


In contrast to section 6103 and Rule 6(e), the Fair Credit 

Reporting Act does not require a showing of proof by the 

government prior to the court authorizing access. Further, 

there are no mandatory notification procedures to the per

son whose records are being sought as required by the 

Right to Financial Privacy Act. 1‘’ ’ 


The statute is silent as to‘the type of court which is au

thorized to order access to credit reports. It is reasonable to 

assume, however, that any federal court of general jurisdic

tion located in the same district as the records sought 

would be authorized to issue an access order: There also ap

pears to be no prohibition to the government requesting an 

access order by way of an ex parte motion. Like section 

6103, the Fair Credit Reporting Act includes both criminal 

and civil enforcement provisions.144 


Analysis and Conclusion 

Several conclusions and observations may be drawn 
the above analysis of  section 6103. First, it is clear that sec
tion 6103 provides government investigators ,of nontax 
crimes with one of the more advantageous methods of ac
cess to tax information. By utilizing section 6103 to obtain 
tax records from the IRS,investigators may avoid notifying 
the taxpayer of the investigation. In this regard, section 
6103 affords the government more fiexibiIity in maintaining 

-the covert nature of an investigation than do alternate tech
niques, such as attempts to obtain this in ation from the 
taxpayer himself or from third parties. < .  

Even if the government obtains a waiver of the normal 
notification procedures required by the Right to Financial 
Privacy Act, 145 there is always a greater possibility that a 
taxpayer will learn of an inquiry to a financial institution 
that he does business with than exists when access is re
quested in accordance with section 6103. The standards for 
access under section 6103 are certainly less onerous than 
those required by Rule 6(e) relating to access to grand jury 
information. Unlike Rule 6(e), section 6103 does not re- E 
quire that government’s request for access be “preliminarily 
to or in connection with” a judicial proceeding. I M  

Note also that section 6103 information may be used in 
“any proceeding relating to a violation of Federal criminal 
law,” and is not strictly limited to use in criminal prosecu
tions. In this regard, section 6103 informatioe is more 
versatile than information obtained by a grand jury subpoe
na. As stated above, information obtained by the grand jury 

”’See Douglas Oil Co. of California v. Petrol Stops Northwest, 441 U.5. 21 1, 223 (19 

13‘See, e.g.. United States v. Howard,569 F.2d 1331 (5th Cir. 1978). See generally Annot., 73 A.L.R. Fed. 112 (1985). 

13’ 15 U.S.C. 1681-1681t (1982). 


15 U.S.C. 1681(a)(c) (1982). . I 

14’See I5 U.S.C. # 1681@)(1) (1982); In re Grand Jury Proceedings,503 F. Supp. 9 (D.N.J. 1980); In re Vaughn, 496 F. Supp. 1080 (N.D. Ga. 1980). 
14* I5 U.S.C.0 168l(f)(1982). 
14’See supra notes 116120 and accompanying text. 
’+“SeeI S  U.S.C. 168111, 16810, 1681q (1982). 
14sSeesupra note 117 and accompanying text. 

See United States v. Sells Engineering h e . ;  see also United States v. Baggor 
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can be used in only criminal proceedings unless release is 
authorized under Rule 6(e). 14’ Another comparative advan
tage for the government to accessing tax information under 
section 6103 is that only potential relevancy is required. 
The government is not held to the “particularized need” 
standard required under Rule 6(e), nor is it required to 
show actual relevancy as necessary to enforce an adminis
trative subpoena. 

It is also clear that the standards of confidentiality pro
vided by section 6103 have been significantly compromised 
by recent statutory developments such as the 1982 revision 
to section 6103 which significantlyrelaxed the standards for 
release. The Inspector General Act of 1978,L49 vesting 
general administrative subpoena authority in most execu
tive agencies, must also be noted as it has provided federal 
investigators a powerful tool for obtaining tax information 
from nongovernmental sources. 

From a policy consideration, it is interesting that unlike 
other laws dealing with confidentiality and privilege, section 
6103 does not differentiate between individual taxpayers 
and “nonindividual” taxpayers, i.e., corporations, partner
ships, and other business entities. There appears to be a 
clear trend in American law to accord more respect to an 
individual’s right to privacy than that which is normally 
given to a corporation or other business entity. For exam
ple, American jurisprudence does not recognize a corporate 
privilege under the fifth amendment.IN As noted above, in
dividuals not corporations, are protected under the Fair 
Credit Reporting Act. Likewise, under the Right to Fi
nancial Privacy Act, the class of protected “persons” is 
limited to individuals or partnerships of five or fewer 
individuals. 

The Bank Secrecy Act, noted above certainly repre
sents a major statutory compromise of the confidentiality of 
commercial financial information. It is hard to imagine a 
major financial transaction that would not fall within the 
provisions of this act, thus requiring a report to the govern
ment that i s  easily accessible to all federal investigators. 

Another indicator of the reluctance of contemporary 
American jurisprudence to extend the confidentiality of cor
porate financial information is the recent Supreme Court 
case of United States v. Arthur Young & Company, Is4in 
which the Court, despite strong arguments from the private 
sector, unanimously reaffirmed its express rejection of the 
notion of an accountant-client privilege. 

If the general trend towards decreasing the degree of con
fidentiality accorded to tax information continues, it is 

probable that a future revision of section 6103 might incor
porate a distinction between individual and nonindividual 
taxpayers that would reduce the protection presently ac
corded to the tax returns of corporations and other business 
entities. 

In evaluating the policy considerations, the Supreme 
Court’s reaffirmance of its refusal to recognize the account
ant-client privilege in Arthur Young would undoubtedly be 
cited by those supporting a less restrictive revision of sec
tion 6103. The conflicting rights and policy considerations 
that the Court balanced are arguably very similar to those 
which Congress balanced in its successive enactments of 
section 6103. I s5  The Court weighed theneed of the IRS for 
corporate financial information in order to effectively ad
minister the tax system against defendant’s claim for 
confidentiality in corporate discussions with accountants 
and auditors to ensure complete and accurate financial dis
closure. The Court found the need to effectively administer 
the tax system to be the more compelling public policy. The 
Court dismissed defendant’s alleged need for confidentiality 
during financial disclosures to accountants and auditors, 
noting that companies which have publicly traded securities 
are obligated under federal law to provide accurate and 
complete financial information. l s6  One might argue that 
Arthur Young represents the Court’s endorsement of the 
strong public policy considerations in ensuring the effective 
administration of the tax system, and that as this is the one 
of the major policy considerations supporting the confiden
tiality of tax information under section 6103, the Court has 
in fact endorsed the basis for confidentiality under section 
6103. 

This argument breaks down, however, when one closely 
evaluates the reasonableness of assuming that restricting 
general law enforcement access to tax information will real
istically motivate those who receive illegal income to 
accurately report and pay their income tax. This notion as
sumes that drug dealers, fraudulent businessmen, and 
corrupt politicians will be willing to profit handsomely from 
their illegal activities and still honestly report and pay their 
fair share of the tax burden; provided that they can be af
forded a modicum of protection from criminal prosecution. 

The actual public policy consideration at issue in this 
area is the protection of the public coffer. This objective in
cludes, but is not limited to, ensuring the effective 
administration of the tax system. To collect public revenues 
without also preventing their subsequent theft is as useless 
as continuously filling a leaking jar. Today, as never before,. 
our country is aware of the price we must pay for poorly 
managing our public finances. The danger to the economy 

I4’See Wilson v. United States, 221 U.S. 361 (1911); United States v. Mackey, 647 F .2d 898 (9th Cir. 1981); I n  re Grand Jury Proceeding, 523 F. Supp. 107 
(E.D.Penn. 1981). 

14* See supra notes 27-34 and accompanying text. 
5 U.S.C. appendix 111, Inspector General Act of 1978, amended by Pub. L. No. 97-252 (1982). 

IMUnited States v. Arthur Young & Co.,465 U.S. 805, 817 (1984). 
lS1 I5  U.S.C. 5 1681a(c) (1982) (defining “consumer” for purpose of the act as an “individual”). 
Is* 12 U.S.C. 5 3401(4) (1982). 
‘”See supra notes 58-61 and accompanying text. 
lS4465U.S.805 (1984). See a h  Fisher v. United States, 425 U.S. 391 (1976); Couch v. United States, 409 US.  322 (1973). 
‘”The Court noted that the IRS could not effectively administer the tax system without liberal access to financial information, and rejected defendant’s 
argument that the integrity of the securities market would suffer absent some protection for accountant’s tax accrual workpapers. 465 U.S. at 815. 818. 
IWId.at 81&11, 818-19. 
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caused by the huge federal deficit demands,that the hemor
rage to the public %offerresulting from criminal activities 
such as fraud and public corruption be sealed. 

Recognizing these points, one might more persuasively 
argue that the Supreme Court in Arthur Young recognized 
the strong public policy consideration in protecting the 
public fisc and refused to compromise this interest by creat
ing a privilege of confidentiality in order to motivate 
industry to do that which the federal law already requires 
them to do, i.e., provide accurate corporate financial state
ments. Clearly, a similar analysis could be applied to the 
issue of utilizing tax information in nontax criminai 
incitigations. 
Both federal law and civil responsibility require that 

es be accurately declared and fully paid. Considering the 
stress that illegal economic transactions cause to America's 
current financial condition, it may be appropriate to recon
sider whether we can afford to,offer the "motivation" 
provided by section 6103. 

From this perspective, the Supreme Court's continued re
fusal to recognize an accountant-client privilege was a 
devastating blow to those seeking to restrict government's 
access to financial information. 

Given the current public concern'with the 
ing federal deficit and the increasing public' 
the price to the nation of lost revenues from ,nontax fraud 
and pubfic corruption, it is most likely that the tren 
wards decreased confidentiality of tax information 
continue. L 

I 

7 

I - 4 
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The Advocate for Military Defense Counsel 

Litigating the Validity of Compulsory Urinalysis Inspections 
Under Mil.R. Evid. 313(b) 

Captain Craig E. Teller 
Defense Appellate Division 

Introduction 
The recent and expanding use Of compulsory 

test results 8s a basis for co~-martialproceedings for drug 
use has made it incumbent upon trial defense counsel to en
sure that compulsory urinalysis is conducted pursuant to 
statute and the requirements of the fourth amendment to 
the U.S.Constitution. 

In 1984, after the Court of Military Appeal’s decision in 
Murray v. Haldernan. Mil. R. Evid. 313(b) was amended 
to expressly permit compulsory urinalysis inspections. The 
rule now provides that “[aln order to produce body fluids, 
such as urine, is permissible in accordance with this rule.” 
Therefore, if a compulsory urinalysis is conducted pursuant 
to the provisions of Rule 313@), then the test results are 
“admissible at trial when relevant and not otherwise inad
missible under these rules.”3 If a urinalysis test does not 
meet the requirements for Rule 313(b) inspections, then the 
test results cannot afford the basis of a criminal prosecu
tion, unless the urinalysis can be justified as a probable 
cause search under Mil. R. Evid. 315. When a compulsory 
urinalysis fails to qualify as either an inspection or a lawful 

search, then the government must forego court-martial ac
tion and pursue administrative remedies. ’ This article 
reviews recent developments in military law pertaining to 
compulsory urinalysis and provide guidance for defense 
counsel in litigating the validity of compulsory urinalysis 
tests purportedly under Rule 313(b). 6 

The Inspection Exception 
It is axiomatic that the fourth amendment protects 

soldiers, as well as civilians, from unreasonable governmen
tal intrusion into the security of their “person, house, 
papers and effects.”’I Government searches ordinarily must 
be grounded upon a showing of probable cause. Although 
they involve government intrusion, administrative inspec
tions have long been tolerated in the military as an 
exception to the requirement of probable cause. The mili
tary courts have viewed inspections as reasonable intrusions 
considering the “exigencies of military necessity and unique 
conditions that may exist within the military society.” lo 

The reality is that “[ilt is part of a ‘disciplinary cost’ to be 
paid by a citizen soldier in order to ‘shoulder his “readi
ness” burden.’ ’’ Rule 313(b), as well as the many pre
rule inspection cases, attempts to strike a delicate balance 

On 28 December 1981, the Deputy Secretary of Defense issued a memorandum to the military services announcing a renewed attack on drug and alcohol 
abuse and sanctioning the use of compulsory urinalysis test results as a basis of court-martial action. Weisner, Urinalysis: Defense Approaches I5  The Advo
cate 114 (1983). Army regulations now provide for the use of compulsory urinalysis as a law enforcement tool. Dep’t of Army, Reg. No. 600-85, Alcohol 
and Drug Abuse Prevention and Control Program, para. 3-160 (1 Dec. 1981) (103, 29 Apr. 1983) [hereinafter cited as AR 6cxr85] provides that 
“[b]iochemical testing for controlled substances or alcohol is B tool for the commander to use . . . (3) To gather evidence to be used in actions under the 
Uniform Code of Military Justice (UCMJ).” AR 600-85, para. 1-IOb (104, 28 June 1983) states: “Soldiers identified as illegal drug abusers may be consid
ered for disciplinary action under the UCMJ in addition to separation actions.” See AR 6CO-85, para. 3-2d (IO4 28 June 1983). For a critique of the 
urinalysis program, see Neuling, Urinalysis Reexamined, The Army Lawyer, Feb. 1985, at 45. 

16 M.J. 74 (C.M.A. 1983). 
3Mil. R. Evid. 313(a). 
‘See United States v. Ouellette, 16 M.J. 911, 913 (N.M.C.M.R.1983) (compulsory urinalysis permissible as a probable cause search). Urinalysis results are 
also potentially admissible under Mil. R.Evid. 314 (consent searches, searches within confinement facilities, and other well recognized exceptions to the 
requirement of probable cause) and Mil. R.Evid. 312(f) (intrusions for valid medical purposes, see United States v. Nand, 17 M.J. 936 (A.F.C.M.R.),peti
tion denied, 18 M.J. 408 (C.M.A. 1984)). 

If compulsory urinalysis testing involves an “extraction of body fluids,” then Mil. R. Evid. 312(d) applies: “Nonconsensual extraction of body fluids, in
cluding blood and urine. may be made from the body of an individual pursuant to a search warrant or a search authorization under Mil. R. Evid. 315. . . .” 
The Court of Military Appeals held in Murray v. Haideman, however, that “ ‘extraction’in Mil. R.Evid. 312(d) does not encompass compelling someone to 
provide a urine specimen through the normal process of excretion.” 16 M.J. at 82 (citing United States v. Wade, 15 M.J. 993, 999 (N.M.C.M.R.),rev’d on 
orher grounds. 16 M.J. 115 (C.M.A. 1983)). Wade discussed extensively the inapplicability of Rule 312(d) to compulsory urinalysis testing. 15 M.J. at 
999-1001. See United States v. Nand, 17 M.J. at 937. 
5Commanders are not required to take disciplinary action against drug abusers. AR KNL85, para. 1-10b (104. 28 June 1983) provides only that “[s]oldiers 
identified as illegal drug abusers may be considered for disciplinary action under the UCMJ in addition to separation actions” (emphasis added). In contrast, 
administrative separation actions are mandatory. See AR 600-85, paras. I-IOc, d, and 4-25b (IO4,28 June 1983). 
6See Wiesner, Urinalysis: Defense Approaches, 15 The Advocate 114 (1983); Maizel, Urinalysis Search and Seizure Aspecfs, 14 The Advocate 402 (1982). 
’U.S. Const. amend 1V. See, e.g., United States v. Ezell, 6 M.J. 307, 313 (C.M.A. 1979). 
‘Mil. R. Evid. 315(a). See United States v. Gebhardt, 10 C.M.A. 606,610,28 C.M.R. 172, 176 (1959); United States v. Austin, 21 M.J. 592, 594 (A.C.M.R. 
1985). 
gSee United States v. Lange, I5 C.M.A. 486,489, 35 C.M.R. 458,461 (1965); Mil. R.Evid. 313 analysis at A22-18; Peluso, AdministrativeIntrusions, The 
Army Lawyer. Sept. 1985, at 24 [hereinafter cited as Peluso] (an excellent discussion of the evolution of inspection precedent). 
‘OUnited States v. Middleton, IO M.J. 123, 127 (C.M.A. 1981). 
“Id. at 128. See Toth v. Quarles, 350 U.S. 1 1  (1955). 
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between the basic constitutional protections afforded citi
zens and the essential needs of the military. l2  Defense 
counsel should make every effort to sensitize trial judges to 
the crucial significance underlying this carefully crafted bal
ance of interests. 

The Holding of Murray v. Haldeman 
In the landmark 1983 decision of Murray v. Haldeman, l 3  

the Court of Military Appeals opened the door for the use 
of compulsory urinalysis test results in criminal prosecu
tions. The court concluded for the first time that 
“[c]ompulsory urinalysis under the circumstances of the 
.present case is justified by the same considerations that per
mit health and welfare inspections.” l 4  Prior to Murray, 
there was substantial doubt that the Constitution would 
permit compulsory urinal to afford the basis for a drug
use prosecution. I’ 

In Murray, a seaman who had been stationed in the Med
iterranean was ordered to report to the Philadelphia Naval 
Base for training at an “A” school (apprentice school). Pur
suant to Navy regulation, all seamen were required to 
submit a urine sample within forty-eight hours after report
ing to any “A” school. Significantly, the court noted that 
“Murray was not singled out to provide a urine sample; in
stead he was required to provide a sample in the same 
manner as all other persons reporting for instruction.” l6  

The government’s evidence supporting a charge of wrongful 
use of marijuana consisted solely of Murray’s compulsory 
urinalysis test results. Murray applied to the Court of Mili
tary Appeals for extraordinary relief to prohibit prosecution 
on the charge. The court, after finding no fifth amendment 
problem and determining that the manner of obtaining 
the urine specimen did not violate due process,Js stated 
that “the chief issue is compliance with the Fourth Amend
ment, which shields American servicemembers from 
unreasonable searches and seizures.” I9 In addressing this 

central issue, the court found that the compulsory urinal
ysis procedure in question was “similar” to Rule 313(b) 
inspections and was “justified by the same considerations 
that permit health and welfare inspections.”20 The court 
did not say that compulsory urinalysis was an inspection, 
only that it was “similar” to health and welfare inspections 
and that it enjoyed a similar justification. Thus the limita
tions inherent in the Murray holding, irrespective of 
whether those limitations exist under Rule 313(b) and in 
the inspection precedent, are of crucial importance in all 
compulsory urinalysis cases. 

The essential characteristics of the compulsory urinalysis 
procedure in Murray can be summarized as follows: 

the primary purpose was administrative in nature; 
the manner of taking or seizing the urine sample was 
reasonable and free of due process concerns; 
the urinalysis was conducted uniformly and no one 
was “singled out”; 
the urinalysis was prescheduled to occur upon a fixed 
event and devoid of subjective command discretion in 
scheduling; and 
there was no indication of specific reports of drug use‘ 
of known suspects at the time the test was conducted. 

Under Murray, urinalysis tests with these attributes and 
safeguards will meet fourth amendment expectations.21 To 
the extent that the language of Rule 3130) permits the use 
or urinalysis test results without the safeguards in Murray, 
it is at least arguable that the rule exceeds the Murray hold
ing and therefore must be limited in its construction. At a 

’ minimum, the circumstances in Murray afford important 
guide posts for the application of the “purpose test” embod
ied in Rule 313(b). 

~ 

F 

‘*Middleton, 10 M.J. at 131. See United States v. Hillman, 18 M.J. 638, 640 (N.M.C.M.R. 1484). 
l 3  16 M.J. 74 (C.M.A, 1983). See also United States v. Wade, 15 M.J. 993 (N.M.C.M.R. 1983). rev’d on other grounds, 16 M.J. 1I5 (C.M.A. 1983) (decided 

shortly before Murray and concluding that compulsory urinalysis is permissible under the commander’s inherent inspection authority). 
I4 16 M.J. at 82. In United Stares Y. Wade, the court ioncluded: “We have previously stated our view that a command directed urinalysis program, even 

though compulsory, is encompassed within the inherent Health and Welfare inspection authority of a military commander and is now statutorily embraced 
within Rule 313(b).” 15 M.J. at 1003. 
l 5  See Maizel, Urinalysis: The Search and Seizure Aspects, 14 The Advocate 402 (1982). See also United States v. Thomas, 1 M.J. 397 (C.M.A. 1976); United 
States v. Roberts, 2 M.J. 31 (C.M.A. 1977) (casting doubt on the legality of inspections for contraband drugs). 

I6 16 M.J. at 76. 
”See Schmerber v. California, 384 US.757 (1966) (body fluids are not within the scope of the fifth amendment); United States v. Armstrong, 9 M.J. 374 

(C.M.A. 1983) (body fluids are not within the protection of Article 31 or the fifth amendment). 
“See Rochin v. California, 342 U.S. 165 (1952) (stomach pump used to  induce vomiting of contraband found to violate due process); United States v. Cam

eron, 538 F.2d 254 (9th Cir. 1976) (unreasonable intrusion into body cavity). Mil. R. Evid. 312(d) and (e) prohibit extraction of body fluids or intrusive 
searches of the body by unreasonable means. In United States v. Mitchell, 15 M.J. 937 (N.M.C.M.R. 1983) the court held that Mil. R. Evid. 312(e) did not 
preclude the admissibility of compulsory urinalysis results where the accused had been ordered to remain in a room and to consume a reasonable and normal 
amount of fluids in order to facilitate a urinalysis: “The procedure used is clearly and significantlydistinct from the procedures symbolized in the above cases 
[Rochin, et. ai.] which involve brutality, unreasonable force, or unacceptable invasions of privacy or incursions into the integrity of the human body contem
plated in the strictures of M.R.E. 312(e).” Id at 940. 

I 

l 9  16 M.J. at 81. See Wade, 15 M.J.at 1003: “It follows, therefore, that such a urinalysis program, and the seizure incident to its implementation, must be 
tested b y  the standards embodied within the Fourth Amendment.” 
2o 16 M.J. at 82. 

2 ’  The presence of suficienr safeguards assuring that an inspection is not a subterfuge for a search is essential under the fourth amendment to admissibility 
of evidence derived from the inspection. 

However, we do accept its [Mil. R. Evid. 313(b)] premise that under some circumstances contraband located in the course of a military inspection may 
be received in evidence. Such evidence is admissible when safeguards are present which assure that the “inspection” was really intended to determine 
and assure the readiness of the unit inspected, rather than merely to provide a subterfuge for avoiding limitations that apply to a search and seizure in a 
criminal investigation. 

United States v. Middleton, 10 M.J. at 131-32. 
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Trial defense counsel should be wary that the holding in 
Murray is not interpreted and applied too broadly by mili
tary judges. Mumay does not stand for the proposition that 
the results of every compulsory urinalysis conducted 
the military are admissible as evidence in courts-martial.22 
The court clearly implied ,that not every compulsory urinal
ysis would withstand fourth amendment scrutiny. Defense 
counsel must ensure that Rule 313@)not be interpreted be
yond the parameters of the court’s limited holding in 
Murray, which may well dictate a more restrictive con
struction of Rule 313(b) than the plain meaning of the rule 
allows. 

The Requirements of Rule 313(bb“The Purpose Test” 
To constitute a valid inspection under Rule 313(b), an 

examination or compulsory urinalysis must have a “prima
ry purpose of which is to determine and to ensure the 
security, military fitness, or good order and discipline of the 
unit.” The rule expressly provides that “[aln examination 
made for the primary purpose of obtaining evidence for use 
in a trial by court-martial or in other disciplinary proceed
ings is not an inspection within the meaning of the rule.” 
Those types o f  examinations constitute searches which 
must comply with all of the attendant constitutional and 
statutory requirements. 23 The crucial distinction between a 
permissible inspection and a search is the primary purpose 
or motive behind the examination.24 The Army Court of 
Military Review succinctly articulated this distinction in 
United Stares v. Hay: z5 

Among the attributes of an inspection are: that it is 
regularly performed; often announced in advance; usu
ally conducted during normal duty hours; personnel of 
the unit are treated evenhandedly; and there is no un
derlying law enforcement purpose. An inspection is 
distinguished from a generalized search of a unit or ge
ographic area based upon probable cause in that the 
latter usually arises from some known or suspected 
criminal conduct and usually has a law enforcement as 
well as a possible legitimate inspection purpose. 

Under military case law, it is not an inspection within the 
meaning of Rule 313(b) if the commander’s primary pur
pose is “with a view toward discovering contraband or 

r evidence to be used in the prosecution of a criminal 
action.”26 On the other hand, if in fact the primary motive 
for an examination is related to health and welfare, as op
posed to law enforcement, and it is otherwise a bona fide 
inspection, then the government is not precluded from 
utilizing the fruits of the inspection in a criminal prosecu
tion.27 Furtherance of a criminal prosecution must be an 
incidental, secondary motive for ,an inspection to be consid
ered as a health and welfare measure. 

The Primary Purpose Test as Applied to Compulsory
Urinalysis 

While Murray only went so far as to suggest that urinal
ysis was “similar” to Rule 313@) inspections, the rule now 
unequivocably provides that “[aln order to produce body 
fluids, such as urine, is permissible in accordance with this 
rule.” Compulsory urinalysis is inherently different from 
most other types of health and welfare inspections, howev
er, inasmuch as its purpose is always to identify drug users, 
and thus law violators. With this purpose, it is certainly tu
guable that compulsory urinalysis always has some 
predominant law enforcement purpose and can never pass 
the purpose test mandated by the President in Rule 313(b), 
as well as in pre-rule inspection cases. To the extent that 
Murray permits compulsory urinalysis in the criminal law 
context, it perhaps creates the fiction that the identification 
of drug users can be for valid administrative purposes and 
is not always investigatory. Nevertheless, compulsory 
urinalysis, more than other types of inspections, is particu
larly vulnerable to command misuse as a subterfuge for a 
probable cause search. 28 Therefore, it is important that 
each of the safeguarding factors present in Murray be 
shown to have existed as a prerequisite to the admissibility 
of urinalysis results.29 Compulsory urinalysis, while similar 
to Rule 313(b) inspections, is sui generis and defense coun
sel should insist that it be accorded special treatment. It is 
not merely an inspection, but rather a unique government 
intrusion justified as an exception to the requirement of 
probable cause by reason of military necessity. 

22See United States v. Austin, 21 M.J. 592 (A.C.M.R. 1985); United States v. Heupel, 21 M.J. 589 (A.F.C.M.R. 1985); United States v. Yingling, 20 M.J. 
593 (N.M.C.M.R.1985) (government appeal cases sustaining the suppression of urinalysis results at trial). 
23See Mil. R. Evid. 313 analysis at A22-19 
24See,e.g., United States v. Lange, 15 C.M.A.486, 489, 35 C.M.R. 458, 461 (C.M.A. 1965); United States v. Tena, 15 M.J. 728 (A.C.M.R. 1983); United 
States v. Vincent, I5 M.J. 613, 618-19 (N.M.C.M.R. 1982); United States v. Wilcox, 3 M.J. 863 (A.C.M.R. 1977); United States v. Goldfinch, 41 C.M.R. 
500, 503 (A.B.R. 1969); United States v. Coleman, 32 C.M.R. 522, 524 (A.B.R. 1962). See also United States v. Barnett, 18 M.J. 166, 169 (C.M.A. 1984); 
United States v. Law, 17 M.J. 229, 236-40 (C.M.A. 1984) (Mil. R. Evid. 313(c) inventory cases applying the purpose test). 
z5 3 M.J. 654, 656 (A.C.M.R. 1977), cited with approval in United States v. Brown, 12 M.J. 420, 423 n.1 (C.M.A. 1982); United States v. Middleton, 10 M.J. 
at 127 n.7. 
26United States v. Lange, 15 C.M.A. at 489, 35 C.M.R. at 461; Mil. R. Evid. 313 analysis at A22-19-20 
27Mil.R. Evid. 313(a). See United States v. Middleton, 10 M.J. at 131-32; United States v. Austin, 21 M.J. at 59&95. 
28 All contraband inspections are highly susceptible to command abuse and must be closely scrutinized for an actual law enforcement purpose. 

The Rule [313(b)] applies special restrictions to contraband inspections because of the inherent possibility that such inspection may be used as subter
fuge searches. . . . The fact that possession of contraband is itself unlawful renders the probability that an inspection may be a subterfuge somewhat 
higher than that for an inspection not intended to locate such material. 

Mil.R.Evid. 313(b) analysis at A22-20. Compulsory urinalysis is particularly vulnerable to abuse inasmuch as it inherently seeks to identify law violators. 
Other contraband inspections do not necessarily involve the identification of the person criminally responsible. With compulsory urinalysis there is an abso
lute nexus between the evidence and the violator. 
29 In United States v. Hilliman, 18 M.J. 638, 640 (N.M.C.M.R.1984), the Navy court, in considering alleged defects in the urinalysis collection procedure, 
stated: 

We all agree that when the government proceeds on a charge alleging drug usage based solely upon evidence obtained by nonconsensual methods a 
special scrutiny of that evidence and the means of obtaining it must be made. We are balancing two very important principles: the individual rights of a 
United States citizen in the armed forces; and the important national security needs of this nation to rely on a military force undected by drug usage. 
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It is absolutely essential to admissibility that the com
mander ordering a urinalysis espouse a primary health and 
welfare purpose. Should he or she express a primary law 
enforcement purpose, beyond the inherent purpose of iden
tifying drug users, the compulsory urinalysis cannot 
constitute a valid inspection. Indeed, the primary purpose 
test is grounded in the subjective motivation of the com
mander. 30 If the commander states that his or her primary 
purpose is law enforcement related, that should be disposi
tive of the issue under both Rule 313(b) and Murray. 31 

In most cases, the commander will enunciate an adminis
trative motivation for the identification of drug users in the 
unit, Le., health and safety. The expressed motivation is, of 
course, some evidence of a valid primary purpose, but the 
factual inquiry into the commander’s purpose should not 
end with this bare assertion of propriety. The determination 
of primary purpose is a factual question to be resolved by 
the military judge.’* Trial defense counsel should, as with 
any other factual issue, attempt to elicit facts suggesting a 
primary law enforcement purpose. Moreover, it is at this 
juncture that the factors present in Murruy are highly sig
nificant, if not controlling. Trial defense counsel should 
urge that all of the safeguarding factors in Murruy must be 
present in order for the primary purpose to be deemed ad
ministrative in nature. In essence, Murruy should gfford the 
legal standard for the factual determination. 

Most significantly, trial defense counsel should argue that 
a commander’s ordering of a urinalysis after receiving a re
port of drug abuse precludes the use of the test results in a 
criminal prosecution. 33 Objective prescheduling was central 
to the court’s holding in Murray. Without the presence of 
this prescheduling safeguard, a compulsory urinalysis 
should not be deemed administrative in nature. Similarly, 
test results should not be used in a prosecution where the 
accused has been subjectively selected for urinalysis. 34 In 
Murray, the accused was not “singled out” and the urinal
ysis was conducted uniformly. In view of the high potential 
for misuse in compulsory urinalysis cases, it is esse?itial that 
all of the Murray factors be present to assure that the exam
ination was an actual administrative inspection, as opposed 
to a subterfuge for a probable cause search. Otherwise, the 
risk is simply too great that, despite the commander’s asser
tions to the contrary, the primary purpose is actually law 
enforcement related. 

Burden of Proof 

Generally, once the issue is raised the government has 
the burden of showing the validity of a urinalysis inspection 
conducted’pursuant to Rule 313(b) by a preponderance of ,.

the’evidence.35The rule increases the burden of proof, 
however, where it appears that the inspection is a subter
fuge for a search: 

If a purpose of an examination is to locate weapon; or 
contraband, and if: (1) the examination was directed 
immediately following a report of a specific offense in 
the unit, organization, installation, vessel, aircraft, or 
vehicle and was not previously scheduled, (2) specific 
individuals are selected for examination; or (3) persons 
examined are subjected to substantially different intru
sions during the same examination, the prosecution 
must prove by clear and convincing evidence that the 
examination was an inspection within the meaning of 
this rule. 

While the presence of drug traces in a soldier’s urine is not 
normally referred to as contraband, 36 it is both logical and 
consistent with the intent and purpose of Rule 313(b) that 
the burden escalator clause be applied to urinalysis inspec
tions as well as other contraband inspections.37 

Conclusion 
While similar to a Rule 313(b) contraband inspection, 

compulsory urinalysis is sui generis and potentially more 
vulnerable to command misuse as a subterfugefor a search. 
This potential for command abuse requires that compensat
ing safeguardsbe present which are not necessarily required 
in contraband inspection cases. The presence of specific 
safeguarding factors was central to the Court of Military 
Appeal’s sanctioning the use of urinalysis results in crimi
nal cases. Trial defense counsel must ensure that the 
government does not exceed the scope of the authority 
granted by Murray. 

3oSee United States v. Austin, 21 M.J. 592 (A.C.M.R. 1985). For a discussion of the pros and cons of the purpose test, see H. Moyer, Justice and the Milita
ry 5 2-188 (1972). It i s  now well settled “that it is the primory purpose of the commander which controls whether an administrative intrusion is valid or 
merely a pretext for a search.” Pdluso, s u p  note 9, at 27. 

” S e e  Unired Stares v. Austin. 

’*Id;United States v. Wade, 15 MJ. 993, 998 (N.M.C.M.R.1983). See United States v. Barnett, 18 M.J. at 171; United States v. Lange, 15 C.M.A.at 491, 
35 C.M.R. at 463 (Quinn, J., dissenting). 

The characterization of the primary purpose determination as factual is particularly important for the purpose of government appeals under uniform 
Code of Military Justice, art. 62, 10 U.S.C. 4 862 (1982) [hereinafter cited as UCMJI. In  such appeals, the Courts of Military Review are bound by the 
factual determination made by the military judge, unless his or her findings are incorrect as a matter of law. UCMJ art. 62. For the proper standard of 
appellate review as to factual issues in Article 62 cases, see United States v. Bums, 21 M.J. 140, 143-45 (C.M.A. 1985); United States v. Austin, 21 M.J. at 
59697. 

” S e e  United States v. Heupel, 21 M.J. 589 (A.F.C.M.R.1985) (upholding military judge’s application of Mil. R. Evid. 313(b)(I) in supprcssiqg compulsory j 
Urinalysis results); Mil. R. Evid. 313(b)(l). 

7 

W S e e  Mil. R.,Evid. 313(b)(2) and (3). 

”Mil. R. Evid. 311(e)(l) 

36“Contrabandis  dehed  as material the possession of which is by its very nature unlawful.” Mil. R. Evid. 313 analysis at A22-20. 

” S e e  United States v. Heupel, 21 M.J.at 59&91. 
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DAD Notes 

New Developments 305@). The military judge denied this motion. The Army 

Court of Military Review found that “the effect which re-


Rights Warnings striction tantamount to confinement has upon an appellant 


In Oregon v. Elstad, the Supreme Court rejected a “cat- is the practical equivalent of the effect which occurs from a 

similar period of actual pretrial confinement,” and held that
out-of-the-bag” analysis and held that a technical violation restriction tantamount to confinement is a form of pretrial
of Miranda v. Arizona,* Le.. the investigator did not first confinement and ithat the provisions of R.C.M. 305 should
read the suspect his rights before obtaining a voluntary apply. lo The Court then granted R.C.M. 305 day-for-day
statement, did not require the suppression of subsequent credit to be applied against the appellant’s approved sen
uncoerced statements made after a rights advisement. The tence ’ 1  in addition to the day-for-day credit granted
Army Court of Military Review, in United States v. 


Ravenel, adopted the same position with respect to state- pursuant to Allen. 

ments taken in the absence of an Article 3 1  rights Custodial Interrogation
advisement. More recently, however, another panel of the 

Army court looked at the same issue in a different factual A case involving application of the bright line rule of Ed

setting in United States v. Kruempleman5 and reached the wards v. Arizona, 12 to custodial questioning by a company 

opposite result. The accused in Kruempleman responded to commander was recently decided by the Army Court of 

unwarned questioning during a health and welfare inspec- Military Review. In United States U. Reeves, l3 the accused 

tion. He was then questioned, after rights warnings, by his invoked his right to counsel during custodial questioning by 

company commander and then’by a military police investi- a Criminal Investigation Division (CID) agent. Several 

gator, all within a two-hour period while he was in custody hours later, during inprocessing at a pretrial confinement 

of military authorities. The Army court concluded that the facility, Reeves was approached by his company command

“sabtle pressures’’ of military society were operative, under er. The commander read Reeves his rights and obtained a 

the facts o f  this case, and thus an “inherently coercive at- confession. The Army Court of Military Review initially 

mosphere” surrounded the taking of ‘the initial statement held that the confession was obtained after a knowing and 

which tainted the subsequent statements as well.b Thus intelligent waiver. l4 The Court of Military Appeals granted 

Oregon v. Elstad does not necessarily answer the issue of Reeves’ petition for review on the Edwards issue and re

the impact of “technical” violations of Acicle 3 manded the case to the Army court to consider the 

quent, voluntary, warned statements. The critic government’s contention that the company commander ap

to establish for the record the uniquely military, albeit sub- peared at the Stockade for a purpose unrelated to law 

tle, pressures brought to bear on the accused who makes enforcement and tKat, in any case, the admission of the 

subsequent statements after proper warnings. statement was harmless. Is While both Chief Judge Everett 


and Judge Cox joined in the decision to remand the case, 

Credit for Pretrial Restraint their separate opinions reflected differing views on the ap


plicability of the Edwards rule to military investigations
In United States v. GregoryP7the appellant was placed and the propriety of recognizing a good faith exception. On
under pretrial restriction. On a defense motion at trial, the 
military judge found the restriction tantamount to confine- remand, the Army Court of Military Review rejected the 
ment and ordered day-for-day credit in accordance with government’s contention that the rule of Edwards did not 

United States v. Allen. The defense then requested addi
tional administrative credit under Rule for Courts-Martial 

‘105 S. Ct.1285 (1985). 
384 U.S. 436 (1966). 

’20 M.J. 842 (A.C.M.R. 1985). 
4Uniform Code of Military Justice art. 31, IO U.S.C. 5 831@)(1982). 
5SPCM 21467 (A.C.M.R. 31 Dec. 1985). 
61d.. slip. op. at 3. 

SPCM 21274 (A.C.M.R. 6 Jan. 1985). 
17 M.J. 126 (C.M.A. 1984). Although the military judge termed this credit as Allen Credit, it s more aptly be termedMaron credit. See United States 

v. Mason, 19 M.J. 274 (C.M.A. 1985). 
Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 305(k) iereinafter 

loGrego~,slip op. at 5. The Army court has since requested briefs on the issue of whether, in the future, failure to request R.C.M. 305 credit at trial will 
constitute waiver. United States v. Ecoffey, CM 447363 (A.C.M.R. 7 Jan. 1986). 

I ’  This also resolved the question of whether the credit should be applied to the adjudged sentence or the approved sentence. 
”451 U.S. 477 (1981). 
”17 M.J. 832 (A.C.M.R.),petition granted 19 M.J. 53 (C.M.A. 1984). 
“United States v. Reeves, 17 M.J 832 (A.C.M.R. 1984). Appellate defense counsel moved the Army court to reconsider the decision. The court refused to 

reconsider, explaining that Reeves was dot in police custody within the meaning bf Edwards. United States v. Reeves, CM 443401, slip op. at 1 (A.C.M.R. 
29 Feb. 1985). 
”United States v. Reeves, 20 M.J. 234 (C.M.A. 1985). 
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apply to questioning by commanders, l 6  concluding that 
such an exception to Edwards “would not promote funda
mental fairness in the military justice system.’’ l7 The Army 
court then addressed several specific factual issues and de
termined that the commander was not engaged in a law 
enforcement function when he questioned Reeves, and that 
the CTD agent who received Reeves’ request for counsel 
was at least negligent for failing to pass it on to his com
mander. Finally, the Army Court held that error in 
admitting Reeves’*confessionwas not harmless. lB 

Joint Possessor Exception 
The Army Court of Military Review, in United States v. 

Allen, l9 recognized the “joint possessor” exception in drug 
distribution offenses to find a plea of guilty to the offense of 
possession with intent to distribute improvident. This ex
ception provides that the transfer of a controlled substance 
between individuaIs who simultaneouslyacquired and joint
ly possessed the substance constitutes simple possession 
rather than distribution. Adopting the reasoning of the 
Court of Appeals for the Second Circuit in United States Y. 
Swiderski, zo the Army court based the exception on the ra
tionale that simple joint possession and personal use of a 
controlled substance does not pose any of the evils “of 
drawing additional participants into the web of drug abuse 
. . . which Congress sought to deter and punish through 
more severe penalties provided for those engaged i n  drug 
distribution.”z1 It should be noted that the holding in Allen 
turned on the providency of the plea inquiry where the ap
pellant admitted that he intended to distribute the 
marijuana back to the joint possesssr but {here was no evi
dence that the appellant or the joint possessor intended ,to 
distribute to a third party. Notwithstanding the large 
amount (265 grams) of marijuana that appellant admitted 
to possessing, the Army court refused to infer that the ap
pellant and the joint possessor intended to distribute the 
drug to other persons. zz The Court specifically noted, how
ever, that,“[s]pch an inference could . . . defeat an 
accused’s reliance upon the Swiderski defense [in a con
tested case].” 23 

Negligent Homicide 
The Supreme Court has denied certiorari in United States 

v. Spicer, 24 which challenged the validity of the offense of 
negligent homicide under Article 134. Two other pending 
petitions for certiorari 25 were also denied. An important re
minder to note is the critical need to fully litigate at trial 
the constitutiond basis for an argument if the door to the 
Supreme Court is to be kept ajar. 

Unlawful Command Influence 
A final note of interest! four casesz6 raising the issue of 

unlawful command influence by Major General Anderson 
in the 3d Armored Division were arguedz7 at the Court of 
Military Appeals on 31 January 1986. Captain AnnaMary 
Sullivan, Captain David W.Sorensen, Captain Bernard P. 
Ingold, and Captain Lorraine Lee. 

Length of Pretrial Confinement ‘ 

Military judges are comfortable with the rule established 
in United States v. Burton, 28vrequiringthat an accused in 
pretrial confinement be brought to trial within ninety 
days.29 Cases after Burton indicate that a presumption of 
prejudice created by more than ninety days of pretrial con
finement can be rebutted by a showing of extraordinary 
reasons explaining why the accused was not brought to tri
al. lo Under those precedents, extraordinary circumstances 
may justify pretrial confinement beyond 100 days. 

Rule for Courts-Martial 707(d) established a similar but 
distinguishable rule. Et requires immediate steps to bring to 
t6al an accused in pretrial arrest or confinement. It specifi
cally provides, however, that ‘‘no accused shall be held in 
pretrial arrest or confinement in excess of 90 days. . . : 
The military judge may, upon showing of extraordinary cir
cumstances, extend the period by 10 days.’’ This rule sets a 
limit at 100 days of pretrial confinement.3 L  

Military judges are inclined to follow the traditional ‘rule 
and permit pretrial confinement beyond 100 days upon a 
showing of extraordinary circumstances. Defense counsel 

16United States v. Reeves, CM 443401 (A.C.M.R. 10 Dec. 1985). The court’s memotandum decision will be published as an appendix to the order subse
quently issued by the Court of Military Appeals. United States v. Reeves (C.M.A. 31 Dec. 1985). . .  
l7xd., slip op. at 2. 
“The case was returned to the Court of Military Appeals for final disposition and that court subsequently set aside the findings and sentence in An order of 
the court. United States v. Reeves (C.M.A. 31 Dec. 1985) (summary disposition). 
”CM 446768 (A.C.M.R. 17 Jan. 1986). 
2o 548 F.2d 445 (2d Cir. 1977). 
21Allen.slip op. at 311.1. 
2z Id. 
z3 Id. 
xCM 443478 (A.C.M.R.21 May 1984), petition gmnted und decision below summarily u f d ,  20 M.J. 188 (C.M.A. 1985). 
25 United States v. Holman, 19 M.J. 784 (A.C.M.R.1984), petirion granted and decision below summarily affd,  (C.M.A. 8 Oct. 1985); United States v Her
shey, 17 M.J. 973 (A.C.M.R.1984), affd, 20 M.J. 433 (C.M.A. 1985). 
26UnitedStates v. Thomas,CM 443527 (A,C.MIL 2 Aug. 1985); United States v. Gonzales, CM 444804 (A.C.M.R.25 Jun. 1985); United States v. Giar
ratano, SPCM 20588 (A.C.M.R. 18 Mar. 1985); United States v. Cook, CM 444195 (A.C.M.R. 31 Oct.l984). 
27Pefitiongranted and urgument ordered (C.M.A. I1 Jan. 1986). 
2E21C.M.A. 112, 44 C.M.R. 166 (1971). 

ited States v. Burton, established a three month rule, United States v. Driver, 23 C.M.A. 243,49 C.M.R 376 (1974). makes clear that it is a 
( 1 

mSee. e.g.. United States v Groshong, 14 M.J. 186 (C.M.A. 1982); United States v. Talavera, 8 M.J. 14 (C.M.A. 1979); United States v. Henderson, 1 M.J. 
421 (C.M.A. 1976). 
”See  United States v. Durr, 21 M.J. 576 (A.C.M.R. 1985). 
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should, therefore, utilize the rule change to move for dis
missal in any case where the government is accountable for 
more than 100 days of pretrial confinement.32Defense 
counsel may also move for dismissal on traditional Burton 
grounds when accountable pretrial confinement exceeds 90 I 

days but is less than 100 days.33 Captain Richard J. 
Anderson 

32 R.C.M. 707(e). 

"See R.C.M. 707(d) discussion. 
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Clerk of Court No 

-
Processing Time in Cases Reaching the Court of Military Appeals 

To permit response to a congressional inquiry, the Court 
of Military Appeals recently compiled information on the 
processing time of cases reaching the court. The statistics 
were derived from 14,000 cases from all services which 
were entered into the court’s information management sys
tem from 1 October 1980 through 30 September 1985. 

Portions of the information are shown in the table below. 
There are some distortions in the figures due to several fac
tors, including entering data as to only the second 
convening authority action in cases remanded by the courts 
of military review. Nevertheless, the table affords a reasona
bly reliable guide as to the time required by the appellate 
processes over the last five fiscal years. 

The Army cases reflected in these averages represent 
somewhat less than 50% of the 13,469 cases decided by the 
Army Court of Military Review in Fiscal Years 1981-1985. 
Accordingly, the Court of Military Appeals averages differ 
from those reflected in overall Army Judiciary statistics. 
When all Army cases are included, the average time from 

sentence to action was 53.1 days, rather than 70.9; the aver
age period from convening authority action to ACMR 
decision was about 180 days rather than 232 days. Those 
differences illustrate the fact that cases reaching the Court -.~of Military Appeals are usually the more complex contested 
cases that have required more time in the initial review, ap
pellate briefing, and appellate decision stages. 

Although the future of any one case may be unpredict
able, it is possible to generalize from the above information. 
Of each 100 convictions reviewed by the Army Court of 
Military Review, one-half will become final at that stage 
and one-half will be petitioned or otherwise come before the 
Court of Military Appeals. Of those 50, 45 will become fi
nal by denial of the petition for review. Of the five Army 
cases reviewed, four will be decided without oral argument 
about twenty-two months after sentencing, but the one case 
orally argued may require an additional eleven months in 
the appellate process. 

Average Days Average Days Number of 
All Services Army Cases Army Cases 

~ ~ ~~~~~~~ ~ ~ ~ 

Sentence to Convening Authority (CA) Action 

CA Action to CMR Decision 

CMR Decision to CMA Filing 

CMA Filing to Petition Grant 

CMA Filing to Petition Denial 

Petition Grant to Oral Argument (OA) 

Oral Argument to CMA Decision 

Petition Grant to Decision w/o OA 


F
88.6 70.9 5,334 

199.4 231.7 5,777 
04.7 61.7 6,453 

109.1 107.8 623 
76.0 79.8 5.792 

353.5 344.8 159 
169.9 174.0 151 
203.6 201.2 601 
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Military Justice Statistics, FY 1983-1985 

Table 1 

NonJudlclalpunlshment lnformatlon 


Persons Punished 

Rate per 1.000 Soldiers 

Percent Formal 

Percent Trial Demanded 

Percent Appealed 

Percent Relief Granted 


FY 1983 

132.045 
168.6 
78% 
.9% 
8% 

16% 

~~~ ~ 

Table 2 

Number ot courts-martlal(with rates per thousand In parentheses) 


, 
PI 1903 

GCM 1,588 (2.0) 
BCDSPCM 2,082 (2.7) 
SPCM (Non-ECD) 777 (1.0) 
SumCM 2,856 (3.6) 

7,202 (9.3) 

~~ 

Table 3 

Type and result of trial-eneral Courts-Martlal 


FY 1984 FY 1985 

113,914 121,153 
144.7 154.0 
76% 78% 
.8% .7% 
7% 7% 

15% 15% 

FY 1984 FY 1905 

1,442 (1.E) 1,420 (1.e) 
1,403 (1.E) 1,304 (1.7) 

461 (0.6) 363 (0.5) 
1,645 (2.1) 1,308 (1.7) 
4,951 (6.3) 4,395 (5.7) 

FY Number 

1983 1,588 
1984 1,442 
1985 1,420 

Table 3-1 

BCD Speclal Courts-Martlal 


FY Number 
_ _ _ _ ~ ~~ 

1983 2,082 
1984 1,403 
1985 1.304 

Table 3-2 

Speclal Courts-Martial(Non-BCD) 


M Number 

1983 777 
1984 461 
1985 363 

Table 3-3 

Summary Courts-Martial 


Judge
Alone 

1,069 (67%) 
1,000 (69%) 

979 (69%) 

~ 

Judge
Alone 

1,542 (74%) 
1,074 (77%) 

980 (75%) 

Judge
Alone 

527 (68%) 
293 (64%) 
225 (62%) 

Court Members 

Number (%Ed) 


519 (33%) (54%) 
442 (31%) (49%) 
441 (31%) (56%) 

Court Members 
Number (%Enl) 

540 (26%) (52%) 
329 (23%) (56%) 
324 (25%) (56%) 

Court Members 
Number (%Ed) 

250 (32%) (53%) 
168 (36%) (67%) 
138 (38%) (40%) 

Gullty Pleas 

Not Aval. 
Not Aval. 
Not Aval. 

Gullty Comrlctlon 
Pleas Rate 

58% 95% 
60% 96% 
67% 96% 

Gullty Canvictlon 
Pleas Rate 

57% 06% 
57% 05% 
63% 05% 

Guilty Conviction 
Pleas Rate 

46% 92% 
43% 87% 
41% 80% 

Conviction 
Rate 

02% 
02% 
92% 

FY Number 

1983 2.856 
1984 1,645 
1985 1.308 
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Table 4 

Impact and disposltlon of drug offense- cases I es 


Forum FY 1883 Ff lQ84 FY 1885 
I 2 -

GCM 48 % 41% 46 % 
BCDSPCM 43% 37% 37% 
SPCM (Non-BCD) 16% 15% 14% 
SumCM 18Yo 14Oh 14% 
Article 15 14% 12% 19% 

Table 4-1 

Number of drug offenders trled or nonjudlclally punlshed (wlth number convlcted shown In parentheses) 


Forum FY 1983 ’ FY 1984 Fy 19RS 

Tried by GCM 
Tried by BCDSPCM 
Tried by SPCM (Non-BCD) 
Tried by SumCM 
Punished under Art. 15 

757 (721) 
893 (843) 
124 (102) 
492 (428) 

18,115 

587 (568) 
518 (481) 
68 ( 60) 

232 (206) 
14,220 

654 (618) 
484 (429) 

52 ( 36) 
177 (158) 

22,592 
Totals 20,381 15,625 23.959 

Rate per 1000 soldiers 26.0 19.8 30.5 

Table 4-2 

Type of dlsposltlon of drug offenders (convlctlon rates shown In parentheses) 


Forum FY 1983 FY lQ84 FY 1985 

Tried by GCM 3.7% (95%) 3.8% (97%) 2.7% (94%) 
Tried by BCDSPCM 4.4% (94%) 3.3% (93%) 2.0% (89%) 
Tried by SPCM (Non-BCD) .6% (82%) .4% (88%) .2% (69Oh) 
Tried by SumCM 2.4% (87%) 1.5% (89%) .7% (89%) 

Subtotal: Percent Tried - 11.1% 9.0% 5.7%’ 
Given Formal Art. 15 85.6% 89.2% 93.2% -. 
Given summzd Art. 15 3.2% 1.8% 1.1% 

Totals 99.9%‘ 100.0% 100.0% 

‘Totals vary due to roundina 

Table 5 

Percentage of convlctlons In whlch punltlve discharge adludged 


FY 1983 FY 1984 FY 1985 
Drug Others Dwl Others Drug Others 

GCM 94.3 84.7 95.6 82.7 95.3 81.1 
BCDSPCM . ’ 77.6 66.6 81.1 ’ 63.0 76.9 66.7 

Trial Judiciary Note 

Sentence Arguments: A View From the Bench 

Major Jody Russelburg
Military Judge, Fifrh Judicial Circuit, Srurtgarr, FRG 

The accused has been found guilty and all of the evidence content to make only a few cursory remarks or who makes 
for sentencing has been presented. It has been a difficult an unfocused argument on sentence is wasting a valuable 
case to try, but counsel for each side is satisfied with the opportunity to persuade the sentencing authority to reach a 

h way in which he or she has presented the case. Counsel at result that counsel believes to be appropriate.
this y i n t  might feel that his or her job is finished and that Most judges and court members believe that determining
it is to the judge Or the members to do an appropriate sentence is far difficultthan d e t e h n 
their job to determine an appropriate sentence for the ac- ing the finding of guilty or not guilty. Findings are made bycused. But it is  not “Miller time” yet; the attorney who is 
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applying an established standard of proof beyohd‘areadha

ble doubt to the evidence presented. Theifa 

has or does not have a reasonable doubt; 

on findings is made accordingly. No comparable sfakiddrd 

exists to determine the sentence. The judge or the court 

members must take the range of permissible*puniShments 

and’find the single sentence which will best strve the edds 

of good order and discipline, the needs df the accused,’and 

the welfare of society. In many cases, these :competing,in

terests are seemingly irreconcilable. One interest may ‘be 

accepted by the sentencer as the dominant interest t o  be 

best satisfied by the sentence adjudged. Coun 

ence this process by making a persuasive 

support a conclusion that, in a particular case, ,eve interest. 

is predominant. If that argument is accepted, the de 

sentence will flow naturally from that 


In every case there is a maximum 

adjudged. Within that limit, the apptopriate’sentence May 

be the maximum sentence or any lesser’legal sentenct, in

cluding a sentence to no punishment. Except:in a few cases 

neither the maximum sentence nor a sentence’tono punish

ment is an appropriate sentence. Nevertheless, in a 

significant number of cases, government counsel argue for a 

maximum sentence or defense counsel argue for a sentence 

of no punishment. Sometimes these diametrically opposed 

arguments are made in a single case. Often, these argu

ments are not supported by the evidence and counsel make 

no effort to support the argument beyond stati 

(or this particular crime) is “bad” or the ac 

person or a good soldier. Such arguments appear to be 

nothing more than “knee jerk” arguments in favor of hn ex: 

treme result most favorable to the siae making the 

argument. These unsupported arguments for a lopsided re

sult are neither persuasive nor helpful to the fact finder and


‘ result in counsel wasting the opportuhity to me 
influence the determination of the appropriate se 

There is nothing unethical, unprofessional, or improper 
about counsel arguing for a sentence which is something 
other than the most favorable possible result for his or her, 
client. Of course, defense counsel cannot properly argue for. 
a sentencewhich is contrary to the desires of the client, and 
a defense counsel should discuss his or her intent to argue 
for a particular sentence or a particular type of punishment 
with the client. If the accused understands thpt #somepun
ishment is a probable consequence gf conviction and that 
the sentencing procedure is a “damage control’: operation 
for the defense, he should be able to accept his counsel‘s de
cision to make an argument in  support of a level o f  
punishment which counsel believes to be 
at least acceptable under the circumst 
counsel for the government should realize that unless a case 
has been under-referred or the facts of the case are especial
ly aggravated, he or she is not likely to get a “max” 
sentence. Trial counsel will do better to make a realistic as
sessment of the case and presents an argument to support 
this concept of an appropriate sentence. If counsel believes 

probable based on the facts of the case, he or she is further 
ahead to argue for a’minimum period of confinement than 
to argue futilely for no confinement. If trial counsel sees 
that Confinement or a punitive dischargeis not likely to be a 
part of the sentence, he or she should focus his or her argu
ment on other punishinents rather than wasting the 
opportunity by arguing for something he or she is not going 
to get. 

The subject of this article is sentence arguments, not how 
to prFent a case in aggravation or extenuation and mitiga
tion. {Argumentscannot be discussed, however, without at 
least briefly considering the evidence in the case. The con
tent and tone of the sentence argument has to be drawn 
from the nature of the offense or offenses and the evidence 
presented by each side. The decision on what evidence to 
offer should be’inade with a view to how the evidence will 
fit ihto the argument to be made at the conclusion of the ev
idence. It is always appropriate for the defense to put the 
accused in the most favorable light possible. It must be rec
ognized, howeverixthat an accused who has just been 
convicted of rape And murder is not likely to benefit signifi
cantly from the fact that he has always had highly polished 
boots and’a neat haircut. The defense counsel who stands 
up to argue for leniency in such a case better have more to 
support that argument than the condition of the accused’s 

7 boots if he or she hopes to be successful on behalf of the cli
ent. In preparing for sentence argument, counsel must 
make some logical connection between the evidence in the 
case and the sentence which he‘or she considers to be ap
propriate. A neat appearance as a soldier or testimony 
a b u t  outstanding duty performance will probably not keep 
an achsed‘from being confined for a serious offense, but it 
might be argued successfully as evidence that the accused 
has pride in his status as a soldier. This may reflect favora
bly on the accused’s character and sense of responsibility 
and may form the basis for arguing for a lesser period of 
confinement or a sentence that will leave the accused with 
some income to meet financial responsibilities. To reach the 
desired result, counsel must draw the facts from the evi
dence, use those facts favorable to their case to support 
their position on an appropriate sentence, and address the 
adverse facts to blunt the anticipated arguments of oppos
ing counsel. , 

When counsel concludes the argument on sentence, the 
military ,judge or the court members should have some 
emotional response to the argument. Counsel should seek to 
evoke some feeling such as anger, sympathy, empathy, con
cern, sadness, or compassion. This response should be 
based on a reasoned :emotion, not the “inflamed passion” 
created by a pure appeal to emotion. If the trial counsel is 
seeking a severe sentence, he or she must be able to produce 
a sense of the outrageousness of what the accused did or a 
realization of the impact of the accused’s conduct on a par
ticular victim or on society. Ah argument which merely
stdes that what the accused did was bad, without‘any em
phasis ‘on why it was bad, does nothing more than state the 

that a particular result is appropriate, he or she should ar--~- ~ obvious. Defense counsel should create a feeling of compas
gue for that result and provide a reasoned explanation sion or understanding toward the client, a sense that 
why he or she’regards that result as a~propoate.coun although khat the a d did was wrong, his criminal 
for each side should try to convey a sense’ofreasonableness conduct was an aberr it is not likely to recur, and de
in this assessment of an appropriate sentence. The sentence the conviction, the accused is basically a decent person 
argued for by counsel should be perceived as a carefully , many good qualities and rehabilitative potential. The 
considered conclusion rather than as a randomly selected se counsel’sjob is to make it as difficult as possible for 
result. If a defense counsel concludes that confinement is 

MARCH t986’ THE \ARFdY LAWYER ‘a DA PAM 27-50-1 59 51 



the sentencing authority to treat the client severely. n e  tri
al counsel’s job i s  to make the sentencing authority 
recognize that it must make the difficult decision to adjudge 
a substantial punishment despite any feeling of sympathy 
the court might have for the accused or his family. If the 
argument of counsel leaves the court without an emotional 
response, the argument has not accomplished all that,it 
should have accomplished. 

Finally, it is useful for counsel to appreciate their aadi
ence, especially when presenting an argument to court 
members. Court members are soldiers. They are usually ca
reer officers or senior noncommissioned officers; counsel“ 
should understand the values held by such a homogeneous 
group. If counsel knows the general values of the military 
community, he or she can appeal to those values in an argu
ment which explains why a particular punishment or 
sentence is in accord with the values of the society. For ex
ample, when addressing the appropriateness of a punitive 
discharge, counsel should explain why such a discharge is 
or is not consistent with the need to preserve good order 
and discipline in the h y and discuss whether adjudging, 
such a discharge is in the best interests of either the accused 
or the military. In some cases, it may be helpful to put the

i 

determination pf an appropriate sentence in the context of 
military tqrms that are familiar to the court members. For 
example, when discussing how much punishment is neces
sary in a case, counsel can draw an analogy to a principle of 

Fwar such as economy of force. Explain that just as it wastes 
resources tasend a battalion to perform a mission which 
could be accomplished by a platoon, it also would be a 
waste of resources to adjudge a sentence which is excessive 
to accomplish the purposes of punishment. Arguments such 
as this may give the court members a better perspective on 
their responsibilities as the sentencing authority. 

The kircumstances of each case and the personal style of 
each counsel determine what constitutes an effective argu
ment on sentence. Counsel should always appreciate the 
ihportance of their role as advocates in sentence arguments 
and avoid the tendency to fall into a pattern of pro forma 
or “knee jerk” arguments on sentence. If, after a realistic 
assessment of the case, counsel or client is disappointed in 
the sentence adjudged, it may be because counsel failed to 
persuade,the military judge or the court members that a 
different result was more appropriate. 

I 

I .  	 Tn’al Defense Service Note 
, .  

‘ClientPerjuiy: Practical Spggesti for Defense Counsel 

Captain Alan D. Chute 
Fort Field Ofice, U.S. Army Trial Qefense Service F 

Introduction 
Safeguarding a client’s passage through the military jus

tice system is obviously a difficult task for a defense 
counsel. One thing a lawyer does not need is another obsta
cle thrown in the path. Each case has problems that a 
lawyer must overcome, and the client may be the cause of 
some of those problems. One particular problem, bowever, 
has the potential for causing devastating results, both for 
the client and for the defense counsel: the client who wants 
to commit perjury. 

The purpose of this article i s  to provide prac ui
dance for the trial defense counsel when faced with a client 
who wants-to lie’on the witness stand. ‘Afterthe fundamen
tal principles of the rules and the law are identified, a 
specific methodology will be outlined. Finally, the impact 
potential changes in the law will be discussed. 

Current Rules 
In the Army, the American Bar Association’s Model 

Code of Professional Responsibility is the key starting point 
for analyzing issues of legal ethics. Although the ABA h& 

’ “The Code of Judicial Conduct and e of Professional Rcsponsi 

the new Model Rules of Professional Conduct, 
these rules have not yet been applied to Army court-martial 
practice. Disciplinary Rule (DR) 7-102(A)(4) of the 
Model Code establishes the basic rule that, in representing 
a client, a lawyer shall not “[klnowingly use perjured testi
mony or false evidence.’’2 If the lawyer does not learn that 
his,or her client’s testimony was false until after the client 
has testified, DR 7-102(B)( 1) provides that the Iawyer 
“shall promptly call upon his client to rectify” the fraud, 
ahd if the client refuses, the lawyer “shall reveal the fraud 
to the affected person or tribunal, except when the informa

protected as a privileged communication.” 
ABA Standards for Criminal Justice specifically ad

dress the problem of perjury committed by a defendant. 
The relevant stabdard was adopted by the ABA’s House of 
Delegates in 1971.4 Although a modified version of this 

r Association are applicable, as set forth in AR 
27-1, to judges and lawyers involved in yurt-martial proceedings in the h y .  t of Army, Reg. No. 27-10, Legal Services-Military Justice, 
para. 5-8 ( I  July 1984) bereinafte Guide for Military Defense Counsel. The Army Lawyer, Sept.
1983, at 13. 

Model Code of  Professional Res 
Model Code DR 7-102(B)(l).
‘ABA Standards Relating to the Administration of Criminal Justice, The Defe (197;) [hereinafter cited as ABA Standard 7.71. 
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standard has been proposed,’ the Court of Military Ap
peals has specifically held that the 1971 ABA Standard 
applies to military coufts-martiaL6 The standard is trig
gered when the accused makes inculpatory admissions that 
he later disavows. The first obligation of defense counsel i s  
to investigate to see if the original admissions are estab
lished as true. If so, the defense counsel must advise the 
client against taking the witness stand to testify falsely. If 
this persuasive effort is unsuccessful, the lawyer must with
draw from the case, if possible. If counsel must remain on 
the case, he or she should make a record of the fact that the 
accused is taking the witness stand against the advice of 
counsel, without revealing that fact to the court. When the 
client takes the stand, the defense counsel’s direct examina
tion will be confined to identifying th 
accused, and then permitting the accused 
tive statement. Counsel may not engage in any conventional 
direct examination regarding the perjured portion of the 
testimony, may not argue the khown false testimony as 
worthy of belief, and may not recite or rely upon the false 
testimony in the closing argument. 

Two military appellate opinions have addressed the prob
lem of client perjury. In addition to holding the ABA 
Defense Standard applicable to the military, the case of 
United Stares vi Radford is valuable because it identifies ac
tions that counsel must not take. In that case, it was clear 
from counsel’s statements in front of the members that 
there was a dispute between counsel and client concerning 
the nature of the accused’s testimony. * In United States v. 
Roberts,9 the Army Court of Military Review found that 
the military judge, in a judge alone trial, was tainted be-, 
cause the accused’s original defense counsel expressed his 
belief to the judge that the client was going to commit per
jury. It seems clear t+t counsel must handle the problem
of client perjury without tainting the court and without re
vealing the nature of privileged communications. 

Suggested Methodology 

Identify the problem 

A defense counsel need not worry about his or her ethi
cal responsibilities in this area, of course, unless truly faced 
with a client that the lawyer believes will commit perjury. 

At first glance this appears to be an easy problem to identi
fy, but this may not be the case. An Eighth Circuit opinion, 
Whiteside v. Scurr, * I  currently under review by the Su

e Court, states: 
Mere suspicion or inconsistent statements by the de
fendant alone are insufficient to establish that the 
defendant’s testimony would [be] false. . . Counsel 
must act if, but only if, he or she has “a firm ,factual 
basis’’ for believing that the defendant intends to testi
fy falsely or has testified falsely. . . . It will be a rare 
case in which this factual requirement is met. Counsel 
must remember that they are not triers of fact, but 
advocates. I2 

At one point in Radford, the Court of Military Appeals 
mistakenly stated the problem in terms of when +e lawyer 
“believes” that the client will commit perjury. l3 The ethical 
standards endorsed in Radford make clear that defense 
cowsel obligations are actually triggered by the accused‘s 
inculpatory admissions. The subjective beliefs of defense 
counsel about the truth or falsity of the accused’s potential 
testimony is irrelevant to related ethic standards absent this 
triggering circumstance. 

Even this standard contains some grey areas. The clearest 
case is when a client openly admits to counsel that he or 
she intends to lie, such as when the client has told the law
yer that he or she i s  guilty, but intends to deny gtiilt on the 
witness stand. The false testimony, however, might have 
nothing to do with the fundamental issue of guilt versus in
nocence. For example, a client may continually maintain 
innocence, but may want to falsely explain away the signifi
cance of some evidence in the case. l4 

The rules are also clear that a client need not openly ad
mit that he or she intends to lie. Clients sometimes change 
their stories. If, for example, a client has admitted guilt, but 
later says he was wrong and really is innocent, the lawyer 
must follow the ethical guidelines. The ABA Defense Stan
dard requires the lawyer to conduct an  investigation .to 
determine whether the original admissions were true. l 5  If 
counsel then believes that the client intends to lie, he or she 
must take action, even if the client’s new story also fits the 
facts of the case. If the lawyer i s  to make a mistake in this 
regard, this author recommends that the lawyer err on the 
side of avoiding the appearance of ethical impropriety. 

’ABA Standards for Criminal Justice, Standard 4-7.7 (2d ed. 1980) [hereinafter cited BS Proposed Standard 4-7.71. “This proposed standard was approved 
by the ABA Standing Committee on Association Standards for Criminal Justice but was withdrawn prior to submission of this chapter to the ABA House of 
Dekgates. Inatcad, the question of what should be done in situations dealt with by the standard has bcen deferred until the ABA Special Commission on 
Evaluation of Professional Standards reports its final recommendations.”Editorial Note to Proposed Standard 4-7.7. 
6United States v. Radford, 14 M.J.322, 325 (C.M.A. 1982). 

ABA Standard 7.7. 
14 M.J. at 326-27. 

920 M.J. 689 (A.c.M.R. 1985). 
loId. at 690-91. 
“744 F.2d 1323 (8th Cir. 1984). eert. granted sub nom. Nix v. Whiteside, 105 S. Ct. 2016 (1985). 

I2Idat 1328. 
I3  14 M.J. at 325. 
l4 Suppose, for example, that the accused is charged with rape and maintains that he never had BCX with the victim. Suppose further that the accused has 
stated to counsel that, on the evening in question, he had sex with his girlfriend, who happens to be married to another man.When the laboratory reports 
evidence of the victim’s bodily fluids and blood type from swabs taken from the accused’s sexual organs and hands,defense counselmay want the accused’s 
girlfriend to testify, if she is of the same blood type as the victim. If the accused docs not wish to involve his girlfriend in the proceeding, however, he may 
oKer to commit perjury by testifying that he had sex with a prostitute on that evening and that he cannot now locate the prostitute. 

I5 ABA Standard 7.7(a). 
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dvise the client to testify trut 
ixiing that the cIient int 

jury, the defense counsel’s first respons 
the client not to do so. l6 After develo 
ent relationship, the attorney should have created in the 
client a sense of trust. The defense counsel is thus in a per
fect position to persuade the client not to .lie. In persuading 
the client, the lawyer can draw upon prior experience and 
the experience of other counsel in speculating on the effect 
that the lie will have upon the fact finder. The effect will be 
nothing less than devastating, both on the merits and dur
ing the sentencing phase of the trial. The attorney can 
emphasize the unbelievability of the accused’s falsehoods by 
identifying the contrary evidence in the case. Even-if the 
bulk of the client’s testimony would be truthful, it will not 
be believed or at least will be viewed with extreme caution 
because of the falsehoods. If the client has continually 
maintained innoce but wants to falsely explain evidence, 
assure the client the truth should ’not be hidden and 
that justice will be done. If the client is.guilty, assure the 
client that he or she would be better off without testifying 
at all, emphasizing his or her right not to do so and also 
emphasizing the government’s burden of proof. If the gov
ernment has access to adverse character witnesses on the 
issue of credibility, ensure that the client is aware of the 
prospective testimony. If the accused has any hope of an ac
quittal, the hope will be smashed if the fact finder believes 
that the accused is lying. It may be helpful to read to the 
client the more damaging portions of the judge’s sentencing 
instruction on false testimony by the accused. The basic 
point is that the client needs to be convinced that lying will 
do more damage to the defense case than any of the prose
cution’s evidence. 

Counsel must be careful, however, not to go too far with 
the effort to convince the client not to lie. Counsel should 
not threaten the client, for example, by threatening to re
veal the client’s intent or to testify against the client. This 
,wouldcreate an adversary relationship between counsel and 
client. This is the problem that caused the Court of Appeals 
for the Eighth Circuit to reverse a conviction as counsel’s 
threats against the client resulted in a denial df due process 
and the effective assistance of counsel. The court empha
sized that !‘the Constitution prevails over rules of 
professions� ethics, and a lawyer who does what the sixth 
and fourteenth amendments command cannot be charged 
with violating any precepts of professional ethics.’’ l9 

I Withdraw from the case 
If the defense counsel is unsuccessful in his or her efforts 

to convince the client not to lie, counsel must withdraw 

l6 I d .  

from the case. The question is how does the counsel actual
ly withdraw from a pending tourt-martial? This would 
have been more delicate under the 1969 Manual for Courts-
Martial than it is under the current rules. Prior to 1984, de
fense counsel were officially detailed by the convening 
authority. 2o Because it would have been difficult to explain 
to the staff judge advocate the reasons for withdtawal, 
counsel could not’be assured of having a new counsel ap
pointed, especially if the request was made a short time 
prior to trial. Since 1984, however, detailing Army trial de
fense counsel is accomplished within the Trial Defense 
Service.21 

1. Defense counsel must inform the client that he or she 
must withdraw and that the client must obtain a new attor
ney. Counsel must explain’to the client that he or she is not 
a c a l l y  allowed to continue as counsel with the ,belief that 
the client will commit perjury. By explaining how the testi
mony will be handled in court, making it obvious that the 
client is lying, the client should be convinced that it would 
be in his or her best interest to have a new attorney. Again, 
counsel should not go too far by creating an adiersary rela
tionship with the client. The goal is to obtain the client’s 
consent to release the original defense counsel from further 
participation in the case. Because an attorney-client rela
tionship has been formed, the client has a right to be 
represented by the original counsel2* and only the client 
can release the counsel. If the client will not allow counsel 
to withdraw, counsel must continue on the case unless ex
cused by the military judge. 

2. Arrange for the detail of a new trial defense counsel. 
The defense counsel should ask the detailing authority, usu
ally the senior defense counsel, to appoint a new lawyer for 
the accused. The senior defense counsel sho 
that there is an irreconcilable conflict betw 
the accused and that the accused wishes to have a new de
tailed attorney. If the original counsel is the senior defense 
counsel, he or she can easily appoint another attorney from 
the same field office. If counsel is the only trial defense of
ficer at that field office, he or she can ask the regional 
defense counsel to detail another attorney for the accused. 
By arranging for the detail of another lawyer, counsel’can 
ensure that the accused still has the right to request individ
ual military counsel at a later time, if he or she elects to do 
so. 

3. Assist the accused in requesting individual military 
counsel. If the original counsel is unsuccessful in arranging 
for the detail of another attorney, counsel should,assist the 
accused in drafting a request for a specific military attor
ney. 23 If this request is approved, the original counsel will 

-, 

-


-

”See Dep’t of Army, Pam. No. 27-9, Military Judges’ Benchbook, para. 2-60 (1 May 1982). 

Whiteside. 744 F.2d at 1328. 

I9Id. at 1327. 

MManual for Courts-Martial, United States, 1969 (Rev. ed.), para. 6. 

Under the 1984 Manual, defense counsel are detailed in accordance with regulations of the Secretary concerned. Manual for Courts-Martial, United 
States, 1984, Rule for Courts-Mahial 503(c)(l) [hereinafter cited as R.C.M.].AR 27-10, para. 6-9, states that the Chief, US.’A m y  Trial Defense Service, 

&el, and that the authority may be delegated down to the senior defense counsel. 

22 See R.C.M. S05(d)(2)(B) and R.C.M. 506(b)(3). 

23 See AR 27-10, para. 5-7. 
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probably be excused automatically by the detailing authori
ty. If not, counsel should still ask the accused to be released 
from the case. 

4. Request the military judge to order release of the de
fense counsel. If the defense counsel is unsuccessful in 
getting the client to release counsel from the case, or if 
counsel is unsuccessful in arranging for substitute counsel, 
he or she should ask the military judge for an Article 39(a) 
session, assuming that the case has been referred to trial. At 
the Article 39(a) session, defense counsel should advise the 
military judge that he or she requests to be removed from 
the case. If the judge asks for a reason, counsel should go 
no farther than stating that there are irreconcilable differ
ences between client and attorney, and that the attorney is 
required under the rules and regulations to withdraw as 
counsel. Under no circumstances should the military judge 
be told anything more, for to do so may reveal a privileged 
communication and may affect whether the judge will have 
the discretion to grant a trial by military judge alone. The 
military judge may ask the accused what his or her desires 
are, and the judge should consider those desires. If the 
judge grants the request to withdraw, another counsel un
doubtedly would be detailed. If the judge denies the 
request, counsel must stay on the case. 

5. Handling disputes that arise during trial. If the perjury 
dispute arises during the middle of the trial, counsel must 
still attempt to withdraw. In Rudford the dispute arose dur
ing trial. The Court of Military Appeals held that the trial 
judge erred in not asking the accused if he wished to have a 
new counsel appointed. 24 Without explaining the proce
dures to be followed, the court implied that withdrawal of 
the original counsel would have been possible and appropri
ate at that point. To permit withdrawal during trial, the 
military judge would probably have to declare a mistrial. 

6. Relationship with new counsel. The original counsel, 
in preserving the client’s privileged communications, should 
not inform the new counsel of the reason for withdrawal. If 
the client is sufficiently sophisticated, he or she will ensure 
that the new counsel does not become aware that he or she 
will commit perjury. If the client does reveal this informa
tion, the new counsel will face the same ethical problems, 
and may be more successful in persuading the client not to 
lie. If the new counsel is not aware of the client’s intent, the 
client may very well try to defraud the court. This ap
proach, in effect, passes the problem from one lawyer to 
another, but at least the new attorney would not be aware 
that he or she is assisting, even passively, the client in 
presenting false testimony. As long as the attorneys act con
sistently with their ethical responsibilities,they have at least 
preserved their own integrity. In the end, the client is only 
doing a disservice to himself, and the client will probably 
pay for that disservice. 

24 14 M.J. at 327. 
25 ABA Standard 7.7. 
26 United States v. Radford. 
27 ABA Standard 7.7(c). 

2a Id. 
29 Id .  

At trial, do not assist the client in committing perjury 
If the defense counsel is required to represent the ac

cused, counsel is absolutely prohibited from assisting the 
client in committing the perjury or from using the perjured 
testimony. Under the ABA Defense Standard,25 and as 
stated by the Court of Military Appeals,26 counsel must 
still advise the accused not to testify falsely, even if the bulk 
of the testimony would be truthful. 

1. Make a private record. Counsel must make a record of 
the fact that the accused is taking the stand against the ad
vice of counsel, and counsel may not reveal that fact to the 
court.27 Counsel should write a memorandum for record 
for his or her file, and should ask the client to sign the 
memorandum. It may be appropriate to ask another attor
ney to witness the signature if that can be done without 
exposing the witnessing attorney to privileged communica
tions. Alternatively, the client can be asked to voluntarily 
consent to the witnessing attorney’s participation. 

2. Handling the testimony during trial. When the client 
takes the stand to testify perjuriously, counsel must confine 
the direct examination to identifying the witness as the ac
cused, if the trial counsel has not done so, and asking the 
accused if he or she wishes to make a statement to the court 
about the offense. The defense counsel must not conduct 
any conventionaldirect examination regarding the perjured 
portions of the testimony. Conventional direct examination 
is appropriate concerning matters to which the answers will 
be truthful. The trial counsel will then cross-examine the 
accused, either exposing the perjury or further developing 
the accused’s lies. The defense counsel may not try to con
vince the court to believe the false testimony, and may not 
recite or rely upon that testimony in closing argument. 29 If 
the accused testified truthfully as to some matters, counsel 
can try to convince the court that those aspects of the testi
mony are true. 

3. Handling the rest of the case. It should be noted that, 
except as prohibited by the rules, the defense counsel is free 
to present a vigorous defense for the accused, and, of 
course, should do that as if the perjury had not occurred. 
Thus, counsel may continue to cross-examine and impeach 
government witnesses, present defense witnesses and evi
dence, and argue that the accused is not guilty or that the 
government has not proven the accused’s guilt beyond a 
reasonable doubt. But under no circumstances may counsel 
use or rely upon the known false testimony. 

Future Changes to the Rules 
It is entirely possible that the law concerningclient perju

ry will change in the future, as it has in the past. These 
changes could occur as a result of changes in the standards 
applied to Army counsel by regulation or by the courts. 
The purpose of discussing these possible changes is not to 
suggest guidelines for handling client perjury under new 
rules, but simply to alert defense counsel that they should 
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watch for future changes. Twoqof these possible changes 
will be discussed here. 

If Army regulations ever apply the ABA’s new Madel 
Rules of Professional Conduct to judge advocates, the ap
proach to client perjury may change. Consistent with the 
existing rules, the Model Rules prohibit a lawyer from of
fering “evidence that the lawyer knows to be false.” 30 In 
addition, the Model Rules state that ,a “lawyer may refuse 
to offer evidence that the lawyer reasonably believes is 
false.”31 If the lawyer learns of  the perjury after the fact, 
the new Model Rules require the lawyer to ,“take reasona
ble remedial measures.” 32 This requirement would apply 
“even if compliance requires disclosure of information oth
erwise protected” by the rules governing privileged 
communications.33 The comment to the model rules ac
knowledges, however, that “the lawyer’s ethical duty in 
such a situation may be qualified by constitutional provi
sions for due process and the right to counsel in criminal 
cases.”34It .is the constitutional aspect of the problem that 
has been troublesome to the,appellate courts, and, as indi
cated earlier, the U.S.Supreme Court is currently reviewing 
a case from this viewpoint. , I 

Another possible change would clarify the procedures for 
direct examination of the client to make it clear that coun
sel may ask questions when he or she 6elieves‘theaccused’s 
answers will not be perjurious. This approach‘would 
make it less obvious that the defense counsel does not be
lieve the accused, and would allow counsel to conduct a 
beneficial,direct examination concerning the matters to 
which the answers will be truthful. 

Conclusion 
The rules governing client perjury are a compromise be

tween two competing principles: honesty toward the court; 
and preserving client confidences and secrets. When the de
fense counsel faces this problem, he or she must be very 
careful not to violate the rulds of ethics. Although the attor
ney must ensure that the client receives a fair triai, the 
attorney must not forget his or her persona1 integrity. The 
methodology suggested in this article is admittedly a self
serving concept to protect the attorney’s career. But no at
torney should sacrifice his or her future by assisting a client 
in committing a fraud upon the court. I 

- 6  I 

1 . 

/ 

I 

MABA Model Rules of Professional Conduct Rule 3.3(a)(4) [hereinafter cited as Model Rules]. 
h’’ Model Rules 3.3(c). 

32 Model Rules 3.3(a)(4). 
33 Model Rules 3.3@). 
34Model Rules 3.3 comment. 
35 Proposed Standard 4-7.7(c). 

56 MARCH 1986 THE ARMY LAWYER * DA ?AM 27-50-1 59 



Contract Appeals Note 

Contract Appeals Division 
n 

The Limitation of Funds Clause: Keeping the Lid on 
Pandora’s Box 

In 1966, the Limitation of Funds (LOF) clause, used in 
cost type contracts, was revised to provide, inter alia, that 
only a formal written notice from the contracting officer in
creasing the contract’s estimated cost would constitute 
approval of additional funding. Until recently, the boards of 
contract appeals and the courts have given full force to this 
express mandate of the statute. The Armed Services Board 
of Contract Appeals (ASBCA) reached a similar result in 
the case of American Electronic Laboratories, Inc., ASBCA 
No. 26042, 84-2 BCA (C.C.H.) para. 17,468. The contrac
tor argued that the government induced it to continue 
performance and that the government should be estopped 
from relying on the LOF clause. The ASBCA rejected the 
contractor’s argument. 

Unfortunately, the Court of Appeals for the Federal Cu
cuit reversed the board’s decision in American Electronic 
Laboratories, Inc. v. United States, 774 F.2d 1110 (Fed. Cir. 
1985), petition for reh’g denied (Dec. 5, 1985). While the 
court found that the contractor had not provided timely no
tice of the overrun, it found that the contracting officer had 
decided to fund the overrun. This decision was not, howev
er, communicated to the contractor. The contractor 
contended the government’s conduct barred or estopped it 
from denying that the contracting officer agreed to fund the 
overrun. In evaluating the validity of this estoppel argu
ment, the court stated: 

Four elements must be present to establish an estoppel: 
(1) the party to be estopped must know the facts, i.e., 
the government must know of the overrun; (2) the gov
ernment must intend that the conduct alleged to have 
induced continued performance will be acted on, or the 
contractor must have a right to believe the conduct in 

question was intended to induce continued perform
ance; (3) the contractor must not be aware of the true 
facts, Le., that no implied funding of the overrun was 
intended; and (4) the contractor must rely on the gov
ernment’s conduct to its detriment. 

Id. at 1113 (citations omitted). 

There was no contest on elements (1) and (3). The court 
found in favor of the contractor on elements (2) and (4). It 
held that the ASBCA’s implied finding that the contractor 
did not reasonably rely on the government’s conduct was 
not supported by substantial evidence. The court concluded 
that the government was estopped from relying on the LOF 
clause in the sum of $900,OOO, the amount of money which 
the government had told the contractor would be available. 
See also 27 Gov’t Contractor, para 301 ( a t .  28, 1985). 

It would be wise for contracting officers to avoid taking 
actions similar to what occurred in the AEL case. Once the 
government is placed on notice of an overrun, it should do 
nothing which could be construed as action inducing the 
contractor to continue to perform. The wisest course of ac
tion appears to be affirmatively warn the contractor in 
writing not to continue performance unless and until addi
tional funding is formally added to the contract. Also, all 
government personnel should be thoroughly instructed on 
the status, and they should not imply to the contractor any
thing different than what is contained in the written 
warning. If the contractor continues performing thereafter, 
it does so at its own risk. Most likely, such B warning will 
bring performance under the contract to a halt. While this 
may be difficult as a practical matter, especially in high pri
ority projects, it will force prompt agreement between the 
government and the contractor, or lead to a decision to 
abandon further effort on the contract. 

Patents, Copyrights, and TrademarksNote 


Recent Developments in Government Patent and Data Policy 


John H. Raubitsche$, Esq. 

Chiej Patents, Copyrights, and Trademarks Division 


The following is the text of an address presented on 15 
January 1986 to the Contract Law Symposium, held at The 
Judge Advocate General’s School. 

An appropriate place to this discussion is with pub
lic Law 96-517, which is entitled the “Patent and 
Trademark Amendments of 1980.” This law amended Title 
35 of the U.S. Code relating to patents. One of the features 
Of this law was to establish a patent Policy whereby

(“ universities and small business would have rights in their 
inventions made under government contract. 

This was significant in a number of respects. It was the 
first government-wide patent policy set forth in statute. Pri-. 
or to that time, the only laws relating to patent rights were 
limited to a specific agency such as NASA and the Depart
ment of Energy (DOE). In addition, those agencies were 

to take title to contract inventions. The from 
a to a 461icense,.policy from Congress be
coming less concerned Over the last thirty years about the 
possibility that taxpayers may pay twice for 
funded inventions than Over the United States falling be
hind Germany and Japan in technology and productivity. 
The new policy was limited to universities and small busi
nesses because as a class they were considered to be highly 
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innovative. There was also a general reluctance in Congress 
to give the same treatment to big bbiness which receive 
more than ninety percent of the government research ,and 
development (R&D) funding and make most of the 
inventions. 

President Reagan, however, did not see any reason to 
treat big business differently and ordered government agen
cies on February 18, 1983, to adopt the patent policy in 
Public Law 96-517 for all their contractors. This, in effect, 
cancelled the Presidential Statement of Government Patent 
Policy issued by President Kennedy in 1963 and revised by 
President Nixon in 1971. These earlier policy statements al
lowed for different patent rights depending on whether the 
contract was to produce technology for the general public 
or for the government. Thus,’pnor to 1983, the Department 
of Health and Human Services was allowed‘to take title to 
its inventions, in contrast to the Department of Defense 
which acquired only a royalty-free license. 

The enactment of Public Law 96-517 and the’issuance of 
President Reagan’s policy did not resolve all matters be
cause details of implementation needed to be provided by 
regulation. As these regulations were being drafted, a 
project was started to combine the Federal Procurement’ 
Regulation with the Defense Acquisition Regulation to 
have a single Federal Acquisition Regulation (FAR). The 
Office of Management and Budget (OMB) issued the Public 
Law 96-5 17 regulations separately from the procurement 
regulations because that law gave the regulation’authority 
to the Office of Federal Procurement Policy in OMB. Initial 
guidance was issued in OMB Bulletin 81-22 on July 2, 
1981, and then in: OMB Circular A-124 on February 19, 
1982, which was revised on March 20, 1984. This guidance 
was subsequently adopted by the agencies in their respec
tive procurement regulations. Public Law 96-5 17 and 
President Reagan’s statement appear now in Part 27, Sub
part 27.3 of the FAR. 

In 1984, Congress made some minor changes to the 1980 
patent policy. Public Law 98-620 eliminated some of the li
censing restrictions on universities and adopted the 
invention reporting requirements from OMB Circular 
A-124. To date, Part 27 of the FAR has not been changed 
to implement Public Law 98-620. The Department of Com
merce, which was assigned the authority to issue 
regulations under the new law, drafted a revision to OMB 
Circular A-124 and the agencies have submitted their corn
ments. A final version is expected imminently. 

But what is the effect of this legislation on DOD and its 
contractors? Since DOD’s general policy w 
contractors to have patent rights, this did not require a ma
jor change in patent policy for DOD and its cont 
The only exception to this was in medical researc 
tracts which previously contained a “title” patent rights 
clause. 

However, there were some procedural changes. For ex
ample, the “deferred determination” patent rights clause 
disappeared from the regulations because it was used pri
marily for universities which did not have an established 
licensing program and for small businesses not having a 
commercial position in the technology relating to the con
tract. In addition, the circumstances are now very limited 
under which agencies are permitted to use a “title” clause, 
and then only with the approval of the agency head. As a 

result, there is no longer a need for contractors to request 
greater rights in their inventions. 

The fegulations still allow for a different and more com
prehensive clause to be used for big businesses. This was 
fought for by DOD, DOE, and NASA, which felt that the 
relaxed provisions for universities and small businesses were 
not appropriate for large businesses, which have adequate 
resources to process inventions more promptly, thereby bet
ter preserving the government’s rights. Unlike big 
businesses, which are required to file a patent application 
within one year of making the invention, universities and 
small businesses are given more than two years. As a result, 
agencies do not have much opportunity to file applications 
on university and small business inventions. 

The interest of Congress in data rights under government 
contracts is a relatively recent phenomenon. In 1982, Con: 
gress continued to recognize the important role that smA11 
business plays in high technology by requiring in PubIic 
Law 97-219 a 1.25 percent set aside for small business in‘ 
agencies having an R&D budget in exess of $100 million. 
The law also provided for the retention of data rights by 
contractors in the Small Business Innovation Research 
(SBIR) Program. The Small Business Administration is
sued guidance in its Policy Directive No. 65-01 on 
November 19, 1982, which indicated that data under the 
SBIR program would be protected until two years after the 
project was over at which time the government would have. 
royalty-free use of the data. 

, 1 

This policy was unique in several ways. It was the first 
government-wide data policy set forth in statute. Prior to 
that time, the policy existed in the form of various agency2 
procurement regulations which were allowed to vdry be
cause of the absence of a data section in the Federal 
Procurement Regulations. Although this resulted in a lack 
of uniformity, there was a general agreement among the 
agencies that data created under the cgntract either bk
longed to the government or the government had unlimited 
rights .of use. This, of course, was changed by ,Public Law 
97-219 for data under the Small Business Innovation Re
search Program. 

The lack of uniformity in government data policy has 
been recognized as a problem for a number of years. Both 
the President’s Commission on Government Procurement 
in 1972 and the House Committee on Government Opera
tions in 1978 (House Report No. 95-1663), recommended 
that standard data rights clauses be developed. In 1979, 
GSA chaired an interagency group which started to draft 
some regulations and this effort continued under the FAR 
Project. Part 27.4 of the FAR was prepared but was not is
sued because of disagreement over its provisions. Instead, 
two separate policies were published, one for the civilian 
agencies and the other for DOD in recognition of the agen
cies’ different uses of data. DOD chose to adopt its existing 
policy from the Defense Acquisition Regulation. This poli
cy, which is now contained in the DOD FAR Supplement 
(DFARS), may be described as a “license” whereby the 
government’s rights of use are unlimited unless the data re
lates to items or components developed at private expense. 

Ah independent effort was undertaken by the Depart
ment o f  Commerce in its role as Chairman of the 
Intellectual Property Committee to the Federal Coordinat
ing Council for Science, Engineering and Technology to 
develop a government-widedata policy. In March 1985, the 
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Chairman of the Federal Council rejected Commerce’s pro
posed policy 8s being too “pro-contractor.” This initiative 
probably died when the Chairman of the Council deacti
vated the Intellectual Property Committee in November 
1985. 

When the high cost of spare parts procured by DOD be
came a matter of concern for Congress, the interest in the 
government obtaining adequate data rights started to grow. 
In August 1983, the Secretary of Defense authorized the 
military services to negotiate special data clauses in order to 
reduce procurement costs. The Air Force used this as the 
basis for its clause limiting the protection of all “limited 
rights” data to 60 months. The Navy required its contrac
tors to give the government a priced option to purchase 
unlimited rights. There was no Army-wide policy. 

These special clauses and procedures generated a great 
amount of controversy. In fact, both the Navy and the Air 
Force made several changes as a result of the negative com
ments from industry. Nevertheless, the services did claim 
substantial savings as a result of their spare parts initiatives. 
For example, under the Navy’s “buy our spares smart” or 
BOSS program, competition went from 30.5 percent in FY 
83 to 36.9 percent in FY 84. The program cost $35 million, 
but resulted in saving an estimated $193 million. The Air 
Force estimated its savings to be about $500 million. In the 
Army Materiel Command (AMC), competition in spare 
parts increased from 47 percent to 50.9 percent. 

The Office of the Secretary of Defense (OSD) made a sep
arate review of data rights in 1984, and surprisingly 
concluded that lack of data rights was not a major contrib
uting factor to the high cost of spare parts. This was based 
on the fact that of the spares surveyed that were not com
peted, four percent was due to lack of data rights compared 
to twenty-seven percent because of insufficient, inaccurate, 
or illegible data. 

Congressional interest in data rights resulted in the pas
sage of Public Laws 98-525 and 98-577 in the 1985. Public 
Law 98-525 was the 1985 DOD Authorization Act and 
contained data policy in the section entitled the “Defense 
Procurement Reform Act of 1984.” Public Law 98-577, the 
“Small Business and Federal Competition Enhancement 
Act of 1984” provided a data policy for the civilian 
agencies. 

Both laws focused on the obtaining of competition in 
government procurement to reduce costs, especially with 
respect to spare parts. The problems in spare parts had 
been well publicized by the press to such an extent that the 
general public probably remembers the $436 claw hammer, 
the $9,000 Allen wrench, or the $7,622 coffee maker. It is 
of interest that Congress in passing these laws recognized 
that data rights was not a major cause for the high prices as 
members originally had thought. Instead, it identified the 
lack of emphasis of management in the agencies on ob
taining competition and the inability of the agencies to 
retrieve data as being more significant. Nevertheless, Con
gress felt that data rights were necessary to reduce 
procurement costs and therefore provided some guidance
and requirements for the agencies. 

Much of the policy guidance in Public Law 98-525 is 
general and allows DOD the flexibility of addressing the 
specifics in its regulations. The law has two provisions on 
data rights to be added to Title 10 of the U.S. Code: Section 

2320 “Rights in Technical Data” and Section 2321 “Vali
dation of Proprietary Data Restrictions.” Many of the 
requirements in Section 2320 already appear in the 
DFARS. One somewhat different concept, however, was in
troduced whereby DOD was encouraged to limit the period 
for restrictions on some data not to exceed seven years. 
This policy, which was almost mandated by Congress to 
cover all data, suggests approval of the Air Force initiative 
to limit restrictions to five years. The intent of Congress 
was that the government should be able to buy replenish
ment parts at fair and reasonable prices during the lifetime 
of its major systems. 

The “validation” section in contrast to the one on 
“rights” contains a great amount of detail which reflects the 
concern of Congress over improper marking of data by con
tractors. The law places the burden of proving the right to 
restrict use of data on the contractor and establishes con
tractor liability for costs of challenging the legend if the 
contractor unjustifiably mismarks data. This liability was in 
lieu of the “liquidated damages” provision which was 
dropped by the Conference Committee. In turn, the govern
ment may also be liable for the contractor’s costs if the 
challenge by the government is found not to be made in 
“good faith.” 

The validation procedure seems much more complicated 
than the present one in the DFARS and includes the addi
tional step of a pre-challenge review by the government 
based on “reasonable grounds.” Under the old system, 
DOD could issue a “60-day” challenge letter and if there 
yas no response or if the response was considered inade
quate, the legend could be removed. In the latter situation, 
however, many contracting officers were reluctant to re
move the legend without going through the disputes 
procedure and generally issued a Final Decision letter. 

An interim regulation implementing Public Law 98-525 
was published on October 24, 1985 effective as of October 
18, 1985. It did not include some of the controversial provi
sions from the proposed regulation of September 10, 1985. 
For example, the definition of “developed at private,ex
pense” was deleted and the certification of the accuracy of 
the data was lessened “to the best of the contractor’s 
knowledge and belief.” This regulation included the “vali
dation” procedures from the FAR, which were published 
for comment on October 3, 1985. As stated therein, the in
terim regulation was a modification of existing DFARS 
coverage to incorporate the specific requirements of PL 
98-525 and PL 98-577 and was not intended to generate 
comments. Whether industry agrees with this assessment 
will be seen when the comments, due by January 9, 1986, 
are reviewed. 

A few words about the definition of “developed at private 
expense.” Under the standard DOD data rights clause, the 
government has only limited rights which does not include 
the right to use the data for competitive procurement if the 
data relates to items developed at private expense. Thus, the 
meaning of “developed at private expense” becomes very 
important in the determination of the government’s rights. 
Interestingly enough, there is very little case law on the 
meaning of the phrase and only recently did the ASBCA at
tempt to provide a definition in Bell Helicopter Textron, 
ASBCA No. 21 192 (September 1985). 

In that case involving the TOW missile launcher built by 
subcontractor Hughes Aircraft Company for the Cobra 
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Helicopter, Judge Lane concluded that for there to be de
velopment, an item or component must be in being, ”which 
in nearly every case means that a prototype must have been 
fabricated. In addition, the item or component must be ana
lyzed and/or tested sufficiently to demonstrate that there is 
high probability that it will work as intended. The only ex
ception to this might be if the item or component was so 
simple that its workability could be so obvious from its de
sign that fabrication of a prototype would be unnecessary to 
demonstrate its workability. Thus, the degree and type of 
testing depends on the nature of the item and state of the 
art. All development does not have to have occurred as 
might be required to sell the item or component. The board 
found that development is quite close but not necessarily 
identical to the patent law concept of “actual reduction to 
practice.” “Private expense” was interpreted to be 100% 
non-government funds except there might be a situation 
where the government support may be disregarded if “de 
minimus.” An appeal of the Board’s decision to the Court 
of Appeals for the Federal Circuit was filed by the contrac
tor on January 15, 1986. 

The interest in defining the term is not new and one was 
proposed by the Armed Services Procurement Regulation 
ASPR Committee back in 1972 (the committee was the 
predecessor of the Defence Acquisition Regulation Coun
cil). Industry objected and there was disagreement among 
the services. The committee did not adopt the definition but 
gave no reasons for its action. In addition, the House ver
sion of the 1985 DOD Authorization Act (H.R. 5064) 
included a definition. This, however, was dropped when the 
bill went to conference. 

Although the law is silent on this matter, it does require 
in section 2320 that “the legitimate proprietary interest of 
the Government and the contractor be defined in regula
tions.” Thus, I think that it i s  appropriate to include a 
definition of “developed at private expense.” AMC present
ly favors a definition as so did the OSD Technical Data 
Rights Study Group. It should assist in clarifying the rights 
of the parties and not, as previously expressed by the Navy 
in its objection to the 1972 definition, complicate the situa
tion by adding different standards. 

But where is this all heading? In government patent poli
cy, things seem to be stabilizing. Senate Bill 64 was 
introduced in January 1985 to enact President Reagan’s 
1983 patent statement. The purpose was to cover those 
agencies such as DOE and NASA which are required by 
their statutes to take title to inventions made by large busi
nesses. Hearings have yet to be scheduled and there does 
not seem to be much of a push because both DOE and 
NASA have a liberal waiver policy. As far as regulations 
go, Part 27.3 of the FAR will be revised shortly to adopt 
the revised OMB Circular A-124 once that becomes 
finalized. 

Data, however, is an entirely different subject and this 
area should be very active over the next several years. The 
first item for DOD is to develop the final coverage in the 
DFARS. Next, as required by statute, the effort to have sin
gle FAR coverage on data will be started again. Thus, the 
procedures and policies which can and should be uniform 
will appear in the FAR. The supplements to the FAR will 
include implementation which is unique to the agencies. 

is still very high in improving the procurement process and 
so I would not be surprised if we see more bills this session. 
Senator Dan Quayle (R-Ind), Chairman of the Senate Sub
committee on Defense Acquisition Policy, recently 
indicated that he intends to propose legislation establishing 
a 10,OOO member professional civilian acquisition corps. 

One final note, there is legislative activity in a related 
area. On December 9, 1985, the House unanimously passed 
H.R. 3773, which established a patent policy for govern
ment-owned laboratories. It would allow the laboratories to 
enter into cooperative research and license agreements with 
industry in order to more effectively transfer its technology 
to the private sector. The laboratories would keep a portion 
of the royalty income and the inventors rewarded through 
an expanded incentive awards system. Senate Bill 1914 was 
introduced on the same day in the Senate with very similar 
language except that inventors would receive 6fteen percent 
of the royalties. The Administration has some concerns 
about these bills, but I think that they can be taken care of 
without requiring major changes in the bills. Chances for 
passage for these bills look promising. Public Law 98-620 
was enacted in 1984, and established a similar policy for 
government-owned, contractor-operated laboratories. 

i 


,

e 

With legislation, it is generally difficult to predict what 
bills will be introduced. However, the interest in Congress 
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Contract Law Note 

Government Acquisition Changes: 1986 DOD 
Authorization Act 

The 1986 DOD Authorization Act, Public Law 99-145, 
was enacted on 8 November 1985 and appears at 99 Stat. 
689. As usual, in addition to authorizing DOD programs 
and operations, this statute contains provisions which im
pact in various other ways on the contracting process. 
Certain of the Act’s provisions affecting contracting are 
noted here. 

Strategy to Ensure Alternative Sources 

As further evidence of congressional interest in ex
panding competition, the 1986 DOD Authorization Act 
adds section 2305a to Title 10 that requires the Secretary of 
Defense to prepare and submit to Congress an acquisition 
strategy prior to beginning full-scale development under a 
major program. The strategy must ensure that competitive 
alternative sources will be available for a system (and each 
major subsystem) throughout the life of that system, from 
the beginning of full-scale development through the end of 
production. The requirement is met even if the alternative 
sources develop or produce systems that are not identical, 
as long as the systems serve similar functions and compete 
effectively with each other. Preparation of the acquisition 
strategy may be waived only when prescribed conditions ex
ist and Congress is notified. 

Management of Spare Parts Acquisition 
Responding to a General Accounting Office report on 

overpriced spare parts, Congress identified DOD manage
ment problems which have in some instances contributed to 
the acquisition of spares at unreasonably high prices. Prac
tices which Congress believes increase prices include 
building to overly detailed specifications, requiring exces
sive engineering and manufacturing steps, purchasing in 
uneconomic quantities, allowing excessive corporate over
head and profit, acquiring items noncompetitively, and 
purchasing from other than manufacturers. Section 914 of 
the 1986 DOD Authorization Act requires the Secretary to 
report on and evaluate steps taken to overcome these man

(“ agement problems. 

Cost Controls 
Several sections of the DOD Authorization Act reflect 

congressional interest in D O D s  use of cost controls for ma
jor contracts. These include: 

1. A requirement that the Secretary of Defense report 
annually on DOD’s planned use of should cost analysis 
for major defense acquisition programs (Q 915); 
2. A limitation on progress payments to the amount of 
work actually accomplished. In the case of undefini
tized contracts, progress payments are further limited 
to eighty percent of the work actually accomplished
(0  916); 
3. The addition of section 2406 to Title 10, imposing 
strict cost and price management requirements for ma
jor manufactured end items applicable to contracts to 
which the Truth in Negotiations Act (10 U.S.C. 
Q 23060) applies. Contractors will be required to sub
mit bills of labor and material that reflect the 
contractor’scomputation of costs of labor and material 
for the manufacture of parts and subassemblies for end 
items as well as the costs of routine testing of such 
parts and subassemblies (Q 917); and, 
4. A requirement to account for and identify in budget 
requests the costs of contracted advisory and assistance 
services (Q 9 18). 

Settlement of Indirect Costs 
Section 911 of the Authorization Act adds 0 2324, “Al

lowable Costs Under Defense Contracts,” to Title 10. The 
new provision defines the following indirect costs as not al
lowable on contracts (other than fixed-price without 
incentives) over S 100,OOO: 

entertainment costs; 

lobbying costs; 

costs of defending civil or criminal fraud proceedings 


brought by the United States where the contractor is 
found liable or pleads nolo contendere; 

fines and penalties for violation of laws or regulations; 
costs of membership in “social” organizations; 
costs of alcoholic beverages;
contributions or donations, regardless of recipient; 
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costs of promotional advertising and items of 
memorabilia; and 

air travel costs exceeding standard commercial air fare. 
Contractors will be required to certify (unless waived by 

the Secretary) that, to the best of the certifying official’s 
knowledge and belief, all claimed indirect costs are allowa
ble. If the Secretary determines by clear and convincing 
evidence that a claimed indirect cost is unallowable, the 
Secretary shall disallow the cost and assess a penalty equal 
to the amount of the disallowed cost plus interest on over
payments. Furthermore, if claimed costs with respect to a 
particular contractor have already been determined to be 
unallowable, but the contractor nevertheless submits a pro
posal for such costs, an additional penalty equal to two 
times the amount of such costs shall be assessed. The Secre
tary may also assess a penalty of not more than $lO,O00 per 
proposal determined to be unallowable. The contractor re
mains subject to additional penalties for violations of the 
False Claims Acts (18 U.S.C. 0 287 and 31 U.S.C. 4 3729). 

The Secretary is required to amend the Defense Federal 
Acquisition Regulation Supplement to “define in detail and 
specific terms” the costs which are unallowable in designat
ed areas. 

Section 933 of the Authorization Act provides that the 
burden of proving the reasonableness of indirect costs for 
which a contractor seeks reimbursement before the Armed 
Services Board of Contract Appeals, the U.S. Claims Court, 
or a federal court, shall be on the contractor. Prior to pas
sage of the Act, the burden had been upon the government 
to prove that a cost was unreasonable. 

Cost and Pricing Data 
Section 934 of the Act establishes interest and penalty 

provisions for overpayments resulting from the submission 
of inaccurate, incomplete, or noncurrent cost or pricing da
ta under the Truth in Negotiations Act. In addition to 
repayment of the amount of overpayment, contractors will 
also be assessed interest from the date of payment by the 
government to’the date of repayment by the contractor. If 
such a submission was knowing, the contractor will be as
sessed an additional penalty equal to the amount of the 
overpayment. 

Subpoena Power 
The 1986 DOD Authorization Act includes a provision 

granting the Defense Contract Audit Agency (DCAA) the 
power to subpoena records it would have access to under 10 
U.S.C. 4 2313(a) (allowing inspection of records of contrac
tors performing cost-type contracts with the military 
departments and NASA) and the Truth in Negotiation Act. 
On 11 December 1985, DCAA issued a new regulation 
(DCAA Regulation 5500.5) that governs the process by 
which defense contractors’ records will be subpoenaed. 

Conflicts of Ilnterest/The “Revolving Door” 
The Authorization Act imposes new conflicts of interest 

standards on procurement personnel. 
1. Section 921 imposes a criminal sanction (1 year/ 

$5,000) on a presidential appointee who, after acting as 
a primary government representative in a contract ne
gotiation or settlement with a defense contractor, 
accepts employment with that contractor within two 

years pfter concluding such activities. Contractors may 
forfeit up to $50,000 in liquidated damages as well. 

2. Section 922 amends 10 U.S.C. 42397 to impose 
improved reporting and disclosure requirements on h 

former employees of DOD employed by, or serving as 
a consultant to, a defense contractor within two years 
after leaving DOD. 

3. Section 923 creates a new 6 2397s to Title 10 
which requires a defense official performing “procure
ment functions” to report contacts with defense 
contractors relating to future employment during a pe
riod when the official performed a procurement 
function resulting in an award to the contractor. For 
any period following the contact during which future 
employment has not been rejected, the official must 
disqualify him or herself from performing any procure
ment function relating to the contracts of that defense 
contractor. Failure to report or disqualify as required 
may result in a bar to employment with that contrac
tor for up to ten years and an administrative penalty of 
up to $10,000. 

4. Section 925 requires the Secretary of Defense to 
develop a policy of regular rotation of principal con
tracting officers and report to Congress on the policy. 

Statutory Controls on the Commercial Activities Program 
Section 1232 of the Authorization Act extends for one 

year (until 1 October 1986) the prohibition on contracting 
out the performance of firefighting and security functions 
which originally appeared in the 1984 DOD Authorization 
Act (Pub. L. No. 98-94, 97 Stat. 691). -

Section 1233 directs contracting out of services when it 
has been determined to be more cost effective and in the 
best interests of national security. This is the first congres
sional mandate requiring contracting out of DOD 
commercial activities. 

Section 1234 raises the thresholds applicable to the con
tracting out procedures established in the 1981 DOD 
Authorization Act (Pub. L. No..96-342, 94 Stat. 1086). 
Under the 1986 Act, reporting requirements apply only 
when more than forty DOD civilians are involved, and the 
portion of the report pertaining to the potential economic 
effect on the affected employees and the local community is 
now required only when more than seventy-five employees 
are affected. The thresholds established by the 1981 Act 
were ten and fifty, respectively. 

Miscellaneous Provisions 
Flextime. Section 1241 of the Authorization Act amends 

b o r n o n t r a c t  Work Hours and Safety Standards Act 
and the Walsh-Healey Act to allow for flextime schedules 
for federal contractor employees by deleting the require
ment to pay overtime for work in excess of eight hours per 
day. Now overtime will be required only for work in excess 
of forty hours per week. 

Fahe Claims. Section 931 of the Act amends 18 U.S.C. 
58287 and 2623 to allow a maximum criminal fine of $1,000,000 for false claims relating to DOD contracts, and 
amends 31 U.S.C. 0 3729 to allow a civil penalty of $2,000 
and three times the amount of damages to the government 
for false claims on DOD contracts. 
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Multiyear Contracts. Section 101 of the Act places a lim
itation upon approved multiyear contracts. No multiyear 
contract may be awarded unless the total anticipated cost 
over the period of the multiyear contract is no more than 
ninety percent of the total anticipated costs of carrying out 
the sage program through ahnual contracts. 

Investment Items Purchased with OMA Funds. Section 
303 of the Act raises the dollar limit from $3,000 to $5,000 
on the use of Operation & Maintenance, Army (OMA) 
funds to purchase investment items. 

Fraud or Felony Convictions. Section 932 of the Act pro
hibits any person convicted of fraud or any other felony 
arising out of a DOD contract from working in a manage
ment or supervisory capacity on any defense contract for a 
period of not less than ,one year. Lieutenant Colonel 
Graves, Major Kennerly, and Major Post. 

Criminal Law Note 

Appellate Courts Address Speedy Trial Issues 
The Court of Military Appeals and the Army Court of 

Military Review recently addressed important speedy trial 
issues in two cases. In both cases, charges were dismissed 
for speedy trial violations. 

In United Stares v. Burris, I the primary focus of the 
Court of Military Appeals was the proper scope of review 
of appellate courts on a government appeal. The rulings of 
the trial judge are also instructive. A total of 136 days 
elapsed in the case from initial restraint to trial. Violation 
of the 120 day rule of R.C.M. 707 was raised by the trial 
defense counsel. The government responded that certain 
docketing delays were excluded from government accounta
bility under R.C.M. 707(c)(3) as delay “at the request or 
with the consent of the defense.”3 

On 21 February 1985, the trial counsel notified the de
fense on a “Dockdt Notification” form that the government 
,would “be ready to proceed on or after: 22 Feb 85.”‘ The 
defense responded on 22 February by lining out the lan
guage on the form indicating “delay until” and requesting 
“a projected trial date of 25 March 85,” the 131st day from 
initial restraint. At trial, the defense counsel represented 
that he was not requesting a delay but, after checking with 

I21 M.J. 140 (C.M.A. 1985). 
=Id.  at 141. 
’ Id .  at 142. 

Id. 
I d .  
Id. 

’Id. 
aid. at 14243. 
91d. at 143. 
lo Id. 
l 1  I d .  

14 ~ , i  

”20 M.J. 707 (A.C.M.R. 1985). 

l6 Id. at 709. 

”21 M.J. at 144. 


the court clerk, requested “the first available trial date that 
was reasonable.”6 The clerk docketed the case for 25 
March, finding it “unfeasible to docket the case any soon
er.” ’ The trial judge later moved the case on the docket to 
8 April to ahommodate another trial. * 

, A docket conference was held on 19 March at which the 
‘trial counsel apparently expressed concern about speedy tri
al.9 At the conference, the defense counsel stated he had 
previously notified his witnesses of the 25 March trial date 
and the 8 April date. The judge proposed 26 or 28 March 
as possible trial dates. The next day, 20 March, the defense 
counsel informed the judge that his witnesses would not be 
available on 26 or 28 Mirch. The case was set for trial, and 
tried by another judge, on 1 April. lo 

In reviewing the period 22 February to 25 March for 
possible defense delay, the trial judge reasoned the defense 
had not requested delay, and had put the government on 
notice by lining out “delay” on the docket notification 
form. I I  In requesting a “projected trial date,” the defense 
was “setting forth a negotiating position.” I* It was the gov
ernment that set the trial date for 25 March. l 3  The trial 
judge also found the defense was not responsible for the de
lay from 25 March to l April. The judge reasoned the 
defense did not request delay past 25 March, and did not 
decline to go to trial on 25, 26, or 28 March. l4 

The Army Court of Military Review reversed the tiial 
judge in a per curiam opinion, finding “nothing in the 
record” to support the trial judge, and that the judge 
“abused his discretion”16 in not excluding the periods 22 
February to 25 March and 25 March to 1 April as delay 
“at the request Dr with the consent of the defense.’’ 

The Court of Military Appeals reversed the Army court, 
finding that the court of review “reinterpreted the facts and 
substituted its judgment for that of the trial judge.’’17The 
Court of Military Appeals stated that, in reviewing matters 
of law on a government appeal, 

the question is not whether a reviewing court might 
disagree with the trial court’s findings, but whether 
those findings are “fairly supported by the record” 
. . . . “[Tlo give due deference to the trial bench,” a 
determination of fact “should not be disturbed unless 
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it is unsupported by the evidence of record or was . -the Burtonz7 90 day rule and found the government “pro
clearly erroneous.” la ceeded diligently in a ‘complex7andconvoluted’ case.”2* 

b 

The court found that the govern On appeal, the Army Court of Review noted that the tri
tablish a proper record, and it is al judge had not applied k M .  707(d).29 R.C.M. 7d7(d) 
launch a rescue mission.” Ig To states that an accused “shall not be held in pretrial arrest or 
future, the court suggested ’that, after referral, trial judges confinement in excess of 90 days.” Accepting the trial 
act on all requests for delay to “establish as a matter of judge’s calculation, the Court of Review found that Dum 
record who requested what delay and for what reason.”2o had beep held in “arrest or confinement” for 114 days, 24 
In a DA message following Burris, staff judge advocates days beyond the 90 day limit of R.C.M. 707(d). 30 

and trial counsel were reminded to ensure cases are docket- The court then considered whether R.C.M. 707(c)(8),ed for trial within the required speedy trial period.21 . which excludes periods of delay “for good cause,” might re-
Charges were also dismissed of speedy trial in duce the government’s accountable time. ’’ The court 

United States v. Durr. 22 The A urt of Review deci- considered that “good cause” was something less than “ex
sion in Durr is the first appellate court application of the 90 traordinary circumstances”32and required an “event . . . 
day rule of R.C.M. 707(d). In Durr, the accused was re- of the type that may justify a delay” and a “nexus” between 
stricted on  7 November 1984 as an Article 15 “the event and any delay in trial.”J3 First, the court ad
punishment.23 On 9 November, Durr committed acts that dressed whether the commission of additional offenses 
later led to charges of larceny, assault, and breaking restric- might justify a delay. The court concluded that, while addi
tion. On 12 November, the terms of Durr’s restriction were tional offenses may justify a delay, they were not per se 
increased based on his acts of 9 November. The trial judge justification, and nothing in the record showed the addi
found this restriction was “tantamount ,to confinement” tional offenses had delayed the prosecution. 34 Also, the 
and marked the inception of pretrial confinement for speedy court considered whether the complexity of the case might
trial purposes.24 In December, the accused committed ad- be “good cause” for delay. Again the court found against
ditional offenses, and on 27-December charges for all the government, finding the case not to be complex. 35 Be
offenses were preferred and cause only the early offenses of the accused which were the 
ment. Trial was not held un initial basis for restraint were beyond the speedy trial peri-

At trial, the judge determined that the accusediwas in od, the court dismissed those charges and ,reassessed the 
pretrial confinement or under restraint tantamount to con- sentence on the remaining charge. 36 Major Wittmayer. 

finement for 141 days. Of these 141 days, the defense was 

responsible for 27 days, leaving the government accountable 

for 114 days. Thus,the government did not violate tlie 120 


of R.C.M. 707. 26 The trial judge also considered 

I *  Id. (citations omitted). 
”Id. at 145. 
2o Id. 
2’DAJACL 15 Dec 85, subject: S ing. Trial Judiciary Memorandums 86-1, 16 Jan’l986, and 86-2, 22 Jan 1986, also folIowed 
from Burrin TJ memo 86-1 strksdes the importance of fact finding by trial judges, and TJ memo 86-2 emphasizes the need for judges to establish effective 
docketing procedures, to control their ddkets, establish clear responsibility for delays. 

24 Id. 
2 5  Id - . 

26 Id. 
27United States v. Burton, 21 C.M.A. 112, 44 C.M.R. 166 (1971). 
2821 M.J. at 577. 
29 Id. 
30 Id. 
3 1  Id.at 578. 
3 2 ~ ecourt noted that R.C.M. 707(d) required “extraordinary circumstances” to extend the permissible period of pretrial arrest or confinement from 90 to 
100 days. 21 M.J. at 577, 578. Because the exclusions of R.C.M. 707(c), including the “catch all” exclusion for “good cause,” are also excluded from this 90 
day period (except the exclusion for joint trials, (c)(7)), query how an “extraordinary circumstance” to extend the 90 days would not also be an exclusion? 

The court did not discuss United States v. Kuelker, 20 M.J. 715 (N.M.C.M.R. 1985) (per curiam) (R.C.M. 707(c)(8) “good cause” requires ‘‘an extraordi
nary situation”). 
”21 M.J. at 578. 
34 Id. 
”Id. at 579. 
36 Id. R.C.M.707(d) contemplates a procedure where an accused in pretrial arrest or confinement will be released after 90 days, minus any exclusion, if not 
tried before that time, thus avoiding the remedy of dismissal (unless the Burton 90 day rule is applied and an exclusion permitted under R.C.M. 707(c) is 
rejected as not permitted under Burton). The rule does not, however. specify a mechanism to make the rule work. One view would be to apply waiver against 
the defense if they do not seek release. Another view would put the burden on the government to try or release an accused within 90 days, or to get & trial 
judge to rule within the 90 day period on possible exclusions, or suffer dismissal. 
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Arkansas Adopts Model Rules of Professional Conduct 

On December 16, 1985, the Arkansas Supreme Court 
adopted a version of the Model Rules of Professional Con
duct, bringing the number of states which have adopted the 
Model Rules to nine. The rules adopted by Arkansas are 
substantially similar to the American Bar Association’s 
Model Rules of Professional Conduct. The primary differ
ence concerns the area of confidentiality, and specifically 
the rule concerning communications about future crimes. 
The ABA’s rules grant the attorney discretion to reveal 
confidences by a client of intent to commit a crime only 
when the crime is one which is likely to result in imminent 
death or substantial bodily ham.The Arkansas rules will 
permit the attorney to disclose a client’s communicationsof 
intent to commit any crime when necessary to prevent the 
crime. 

Multisfate Practice and Choice of Laws 
Legal assistance officers are frequently practicing law in 

states other than their state of licensing. This raises the is
sue of what code of ethics they should follow. AR 27-1 and 
AR 27-3 both make the Model Code of Professional Re
sponsibility binding upon the Army lawyer. This, however, 
does not answer whether the military attorney’s state of li
censing might also require the military attorney to follow 
its code of ethics, though not practicing in the state. States 
that have adopted the Model Rules of Professional Conduct 
will address this question in terms of Rule 8.5 prhich states: 
“A lawyer admitted to practice in this jurisdiction is subject 
to the disciplinary authority of this jurisdiction although 
engaged in practice elsewhere.” The comments following 
Rule 8.5 indicate that when a lawyer is licensed in two ju
risdictions that impose conflicting obligations, applicable I 

rules of choice of law will govern the situation. 
A recent Maryland opinion illustrates how one jurisdic

tion interprets that rule. A Maryland attorney, who was 
also admitted to practice in the District of Columbia, was 
representing a client in court in the District of Columbia. 
The attorney learned that his client had provided forged 
material which had been introduced into evidence before 
the court. Under the Maryland rules, the attorney had a 
duty both to call upon his client to rectify the fraud, and if 
his client refused, to reveal the fraud to the tribunal. The 
ethical rule for the District of Columbia, however, required 
the attorney to call upon his client to rectify the fraud, but 
did not require the attorney to reveal the fraud to the court 
if the client refused or was unable to do so. The Maryland 
State Bar Association Committee on Ethics expressed the 
following opinion concerning whether an attorney would be 
unethical for following the foreign jurisdiction’s less strin
gent rule: 

Where a Maryland attorney is acting in a foreign juris
diction in accordance with that jurisdiction’s Code of 
Professional Responsibility, his conduct is ethical per 
se. While the Maryland Code of Professional Responsi
bility may impose different .or more stringent 
requirements on its attorneys, it does not require its at
torneys to behave in a manner that is inconsistent or at 

variance with the code of conduct prescribed by anoth
er jurisdiction when practicing law there. 

Maryland State Bar Association Committee on Ethics, Op. 
86-28 (Dec. 20, 1985). Major Mulliken. 

Legal Assistance Resource Material 

The Legal Assistance Items section of the January 1986 
edition of The Army Lawyer contained a recommended list 
at page 42 of resource materials that all legal assistance of
ficers should have in their possession. That list should be 
modified to add the following: 

Under paragraph I. Regulatory and Policy Matters, add 
the following policy letters: 

Policy Letter 85-9, Office of The Judge Advocate Gener
al, U.S.Army, subject: Army Legal Assistance Program, 17 
December 1985, reprinted in The Army Lawyer, Jan. 1986, 
at 5. 

Letter, DNA-LA, m c e  of The Judge Advocate Gener
al, U.S. Army, subject: Army Tax Assistance Program, 18 
Oct. 1985. 

I Policy Letter 81-3, Office of The Judge Advocate Gener
al, U.S. Army, subject: Army Legal Assistance Program, 15 
Dec. 1981, should be deleted from the list. 

Tax News 

New Recovery Period for Real Property 
Many Army personnel rent their homes upon departure 

from a duty station. This may be either a voluntary decision 
or an involuntary decision caused by adverse real estate 
markets. For those who placed their property into service 
as income producing property after May 8, 1985, the prop 
erty will be classified as nineteen year recovery property 
and depreciated under new tables that the Internal Revenue 
Service recently released. Use of the Accelerated Cost Re
covery System (ACRS) is mandatory for property placed in 
service after December 31, 1980, unless the property was 
owned by the taxpayer before 1981 though not placed in 
service as income producing property until after 1981. 
Those placing their property in service after May 8, 1985 
will use the nineteen year normal ACRS table that calcu
lates depreciation using the 175% declining balance method 
at first, and later switches to the straight line method to 
maximize annual deductions. Alternatively, taxpayers can 
elect to use the straight line method. Taxpayers who use the 
nineteen year ACRS tables and later dispose of the property 
will have to recapture some of the depreciation taken as or
dinary income if the taxpayer has a gain on the disposition.
In the alternative, if straight line tables are elected, no ordi
nary income will have to be recaptured upon a subsequent 
disposition. The tables showing the allowable percentages 
for the first year of use for both the normal 175% ACRS 
depreciation and for the straight line appear below: 
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5.0 

Month placed 175% Normal Straight 
In service ACRS Line 

1 8.8 5.0 
2 8.1 4.6 
3 7.3 4.2 ’ 
4 ‘ 6.5 3.7 
5 5.8 3.3’ 
6 ’ 5.0 2.9 
7 4.2 2.4 
8 3.5 2.0 

2.7 1.5 
1.9 1.1 

~ 11 1.1 .7 
‘ 12 .4 .2 

The form upon which depreciation is calculated, Form 
4562, has not been revised to include the nineteen year 
property. The IRS has indicated that taxpayers who are 
claiming nineteen year property on their 1985 tax returns 
should use the 1985 Form 4562, and should enter the re
covery deduction in the space provided below line 4g on the 
Form 4562. 

Nonrecognition of Gain Upon Sale of Home 
As moving season approaches, legal assistance officers 

can expect to encounter questions concerning rental and 
sale of homes. The advice to be given is often complicated 
because of the federal income tax implications involved. 
This advice is important because the family home is the 
most significant investment most people ever hold. The fed
eral income tax law impacting on the sale of a residence 
which had been previously rented was further confused, but 
at least confused to the benefit of the taxpayer, by the re
cent Ninth Circuit decision in Commissioner v. Bolaris, 776 
F.2d 1428 (9th Cir. 1985). 

When a taxpayer sells a residence and the sale results in a 
gain, the taxpayer generally must pay tax on the gain unless 
the nonrecognition provisions of T.R.C.0 1034 apply. Those 
provisions permit the taxpayer to defer any tax on the gain 
if the taxpayer purchases a more expensive home during the 
replacement period. For members of the Armed Forces on 
active duty, the replacement period may extend up to a 
maximum of four years from the date of sale, or up to eight 
years if the soldier is assigned outside the United States, or 
if after returning from an assignment outside the United 
States, is required to reside in government quarters because 
of a shortage of off-post housing at a remote site. For sec
tion 1034 to apply and permit nonrecognition of the gain, 
the residence sold must qualify as a “primary residence.” 

When a taxpayer sells the home which the taxpayer is 
currently living in, there is generally no issue concerning
whether the home qualifies as a primary residence. When 
the taxpayer is renting the home to another at the time of 
the sale, however, a genuine issue is raised, and the IRSwill 
normally take the position that, because the home was be
ing rented, the taxpayer abandoned it as a primary 
residence. The result is that the taxpayer will be denied the 
nonrecognition provisions of section 1034, and will have to 
realize tax on the gain generated by the sale. 

Fortunately, two theories exist that can be argued to 
avoid this result. The first theory is the temporary rental 
theory. Under that theory, the taxpayer will be permitted to 
defer recognition of the gain if the taxpayer can show that 

-the rental was only temporary, and that the home remained 
the taxpayer’s “primary residence” during the rental. The 
clearest example of that theory is found in the case of Barry 
v. Commissioner, 30 T.C.M. (CCH) 757 (1971). Barry was 
an Army colonel who owned a home in Annapolis. When 
Barry was assigned overseas, he rented his home immedi
ately, without any efforts to sell it, because he intended to 
return to the home for retirement. He rented the home pri
marily for care and maintenance, initially for a year lease, 
and thereafter on month-to-month leases. He never realized 
any significant profit from the renfal. Barry’s plans 
changed, however, when he returned from overseas and ac
cepted a job in Denver. He sold his Annapolis home at that 
time. The IRS attempted to deny the nonrecognition provi
sions of section 1034, arguing that Barry had abandoned 
the home as his primary residence. Barry prevailed, howev
er, on the theory that the home always remained his 
primary residence and that he had only rented it temporari
ly for care and inaintenance while gone. 

The second exception to permit application of the non
recognition provisions of section 1034 is the prevailing 
economic circumstances theory. Under this theory, the tax
payer initially attempts to sell the residence, but, due to an 
adverse real estate market, i s  unable to sell and is forced to 
rent the residence because of financial needs. One example 
of that theory is found in Clapham v. Commissioner, 63 
T.C. 505 (1977). Clapham’s employment required that he 
move, and he attempted to sell his house. Clapham’s initial 
sales efforts were not successful; he listed the home +ith a 
real estate agent, leaving it vacant to facilitate the sale. Af
ter not receiving any offers to purchase the home, Clapham 
was experiencing the resulting financia1 pressures of paying 
the m6rtgage, and therefore accepted an offer to rent the 
home with an option to buy it. The initial renter moved out 
one year later, and Clapham again tried to sell the house, 
again leaving it vacant to assist the sale. He had no success 
in selling the house, and was forced to rent it a second time. 
A few months later, the house was again left vacant and 
then was finally sold. The IRS attempted to deny 
Clapham’s application of section 1034, arguing that 
Clapham had abandoned the home as a primary residence. 
Clapham, however, prevailed on the theory that the rental 
was only ancillary to the efforts to sell it, and was necessi
tated by the adverse real estate market and economic 
circumstances. The court was persuaded by the evidence of 
the adverse market and because the leases were of short du
ration, often contained an option to buy, and because 
Clapham frequently left the residence unrented to facilitate 
sale. 

Both the temporary rental theory and the prevailing eco
nomic circumstances theory are valid ’and available to 
permit rollover of gain on a residence that i s  sold while 
rented. The difficult issue that remains bncerns what de
ductions a taxpayer can take while the home is rented, if 
the taxpayer wants to later claim that the home is a prima
ry residence for purposes of section 1034. 

The difficulty in this area was caused by the Tax Court’s 
decision in Bolaris v. Commissioner, 81 T.C. 840 (1984). In 
Bolaris. the Tax Court permitted the taxpayer to rollover 
the gain on the sale of his home into a new home which Bo
laris had constructed, but the court denied Bolaris 
deductions from the rental property to the extent they ex
ceeded rental income. Bolaris was a home owner in San 
Jose, California, who decided to build a larger home. When 

-
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the construction was complete, Bolaris moved into the 
home and put the old home on the market, hoping to sell it 
and rollover any gain into the new, more expensive home. 
Bolaris initially tried to sell the home himself for ninety 
days. Bolaris was unsuccessful, and therefore had to rent 
the home on a month-to-month basis. After eight months, 
Bolaris asked the tenant to leave, hoping to improve the 
saleability of the home. Six weeks later, Bolaris received 
and accepted his first offer to purchase the home. Because 
the purchasers had difficulty obtaining financing, Bolaris 
rented the old home to the buyers until the financing was 
obtained. On his tax returns for the two years the property 
was for sale and rented, Bolaris deducted expenses and de
preciation, coupled with interest and taxes on the property, 
which exceeded the amount of rental income Bolaris re
ceived from the property. 

The Tax Court permitted Bolaris to rollover the gain on 
the sale into the new home, finding that the prevailing eco
nomic circumstances theory applied. The court, however, ’ 
denied the depreciation and expense deductions to the ex
tent that the total deductions from the property exceeded 
the rental income. The Tax Court accepted the IRS’s argu
ment that the depreciation and expense deductions were 
only available for property ased in a trade or business or 
held for the production of income. The IRS argued that 
categorizing a home as a “primary residence” for purposes 
of the section 1034 rollover was in contradistinction to 
property used in a trade or business or held for production
of income. Accordingly, the Tax Court denied the deduc
tions for depreciation and expenses to the extent they, in 
conjunction with the deductions for interest and taxes that 
all taxpayers can take, exceeded the rental income from the 
property. 

Bolaris appealed to the Ninth Circuit and prevailed. Bo
laris v. Commissioner. 776 F.2d 1428 (9th Cir. 1985). First, 
the Ninth Circuit rejected the position that categorization 
as a primary residence for purposes of the section 1034 
rollover is in contradistinction to property held for the pro
duction of income. Rather, the court indicated that the 

taxpayer would also be eligible for deductions under sec
tions 167 and 212 if the taxpayer engaged in the activity 
with a predominant purpose and intention of making a 
profit. The court listed five factors for determining whether 
the required profit motive existed: 

1. the length of time the house was occupied as the 
taxpayer’s residence before placing it on the market for 
sale; 

2. whether the taxpayer permanently abandoned all 
further personal use of the home; 

3. the character of the property (recreational or 
otherwise); 

4. offers to rent; and 
5. offers to sell. 

The court applied these factors and found that Bolaris 
had the requisite profit motive. The court highlighted that 
Bolaris had completely abandoned all interest in the prop
erty when he rented it, that the property was not 
recreational property, and that he had rented it at fair mar
ket value. The IRS argued that Bolaris could not have had 
a profit motive because his rental payments were less than 
his mortgage payments. The court indicated that the other 
factors outweighed this, but cautioned that “sustained un
explained losses are probative of a lack of profit motive.’’ 

Based on the Ninth Circuit decision in Bolaris, taxpayers 
who rent out their primary residence prior to a sale may be 
able to take depreciation and expense deductions if they can 
show a predominant purpose and intent of making a profit. 
There is, however, no guarantee, and it would appear that 
taxpayers who rely on the prevailing economic circum
stances theory might have a better argument than those 
who rely on the temporary rental theory because, in the lat
ter case, the taxpayer is alleging that the motive for renting 
the property was primarily for its upkeep and with a view 
toward returning to the property. Major Mulliken. 

Guard and Reserve Affairs Items 

Judge Advocate Guard & Reserve Affairs Department, TJAGSA 

Claims Service Seeks Reserve Component Judge Advocate 
Assistance 

The US. Army Claims Service is seeking Reserve com
ponent judge advocates who are interested in assisting in 
the investigation and/or resolution of claims against the 
government. The Judge Advocate Guard and Reserve Af
fairs Department, TJAGSA, is coordinating the program,
which is aimed at increasing the use of JAGC Reserve of
ficers in accomplishing the Army’s Claims mission. 
Participation in the program can be on a limited basis or a 
more involved basis depending upon the time commitment 
the Reservist wants to make. Reserve component judge ad
vocates interested in this program should contact 
Lieutenant Colonel William 0. Gentry at The Judge Advo
cate General’s School (804-293-6 121). Previous experience 
in the claims area is preferable but not required. Qualified 

Reservists can earn retirement point credit or, in some in
stances, may receive pay for assisting in this valuable and 
important training mission. 

On-Site Schedule Change 
This action officer for the Chicago, Illinois On-Site has 

been changed to Major Terrence J. Benshoff, 123 Grove 
Avenue, Glen Ellyn, Illinois 60137, (312) 984-3838. All 
other information published in the August 1985 issue of 
The Army Lawyer regarding this On-Site remains the same. 

. 
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' Enlisted Update 

h 

Sergeant Major Gunther Nothnagel 
\ ' 

During his proponent review of PMOS 71D/E, The 
Judge Advocate General expressed concern for the welfare 
of our legal specialists and court reporters and directed the 
formation of a JAGC Enlisted Force Management Study
Team. The purpose of the study team is to analyze areas of 
concern pertaining to our soldiers and to develop recom
mendations that will improve the management of our 
enlisted force. The study is expected to be completed by 1 
May 1986, and results will be announced at the Chief Legal 
NCO Conference in June 1986. Current areas of concern 
are listed below: 

a. Promotion opportunities in PMOS 71D/E. 
b. Reclassification initiatives for skill level 2 and 3, 
PMOS71D. ' 
c. Training Accession, skill level 1, PMOS 71D. 
d. 7 1 D B  Assignments. 

(1) CONUS no-shows. 
(2) DefermentDeletion policies. 
(3) Extension Policies-USAREUIUEUSA. 
(4) Spreading of 71D/E resources. . 
(5) Assignments. 

e. Reconciliation of 71D/E spaces in TAADS. 
f. Non-Resident Training. 

(1) Correspondence Courses. 
(2) Development of Legal Specialist Handbook. 
(3) Additional Course Requirements. 

' g. Viable Force Structure-PMOS 71DB. 
1986 SQT. The '1986 Skill Qualification Test for MOS 

7 1 D E  will be implemented during August 1986. The ex
aminations will include changes brought about by the new 
MCM. A revised Soldier's Manual is expected to be fielded 
during March of 1986. While the new Soldier's Manual is 
not as all-emcompassing as the .previous issues, it still re
mains an excellent referencehtudy guide for the exams. 
Because the 1986 SQT scores will have great impact on the 
selection process for promotion, a high score is a must if 
one expects to get ahead. Having reviewed the examinations 
along with several other of our senior NCOs,I found them 
to be fair examinations for which one had to study. Several 
of our senior NCOs had,difficulty with the exams in those 
areas they had not worked before. 

7 1 D E  BTC Course. A new basic technical course for 
our SGT 71D/Es was held at Fort Benjamin Harrison, IN, 
in February and will be repeated in July 1986. 
MILPERCEN has changed the policy whereby a SGT had 
to request pttendance at the course by submitting a DA 
Form 4187.,MILPERCEN will now automatically make 
the selections. Our 71D school personnel are currently 
studying a proposal to develop a non-resident BTC course 
for MOS 71D/E. 

Sergeant Major Bob Giddens, Chief Legal NCO, 2d U.S. 
Army, sat on the recent SFC promotion board that termi
nated on 8 November 1985. Overall, the promotion packets 
which were reviewed by him were in excellent shape. To 
highlight some of the problems encountered during his re
view of records, SGM Giddens has written an article on the 

, *  

subject that will be published in the April issue of The 
Army Luwyer. 

Due to the increase in 71E authorizations, we continue to 
have a shortage of court reporters. Those desiring to be
come court reporters are encouraged to see their Chief 
Legal NCO who can assist in obtaining a quota for the 
course. In an effort to alleviate the shortage, MILPERCEN 
will also waive the requirement that a 71E applicant possess 
PMOS 71D, provided the soldier is otherwise qualified. 

MSG Beta Towns, Chief Legal NCO, Fort Rucker, Ala
bama, has been selected as the new TJAG Liaison NCO to 
MILPERCEN. She will assume her new duties in July 
1986. 

Status of MOS 71D20. Our current strength posture for 
SGT, 71D20, is at 152%. This overage of 203 soldiers was 
created by the new standards of grade authorization in AR 
611-201 which downgraded the battalion legal specialist 
position to SP4. Because of this overage, the promotion cut
off score to SGT will remain high until we are able to get in 
line with our authorizations. The Judge Advocate General's 
concern regarding promotion stagnation will receive intense 
consideration by the JAGC Enlisted Force Management 
Study Team. 

FPromotion outlook to SSG MOS 71D30. With the recent 
selection of 50 71Ds for promotion to SFC, the current 
overage of 51 -71D30s should be alleviated within the next 
12 months. Consequently, promotion cut-off scores should 
drop to allow for limited promotions to SSG. 

AR 611-201. The April 1986 UPDATE of AR 611-201 
win include several changes to the Job Tasks for 71D/Es. 
The changes were made to clarify training tasks and to de
lete those tasks which no longer applied to either MOS. The 
update is also expected to exempt Reserve component 
soldiers from the requirement that they be school trained 
only at active Army schools. 

71D Strength Posture. During the past year, our overall 
strength posture for MOS 71D has declined. With priority 
of fill to USAREUR and EUSA, CONUS installations have 
been forced to bear the brunt of the shortage as CONUS in
stallations serve as the sustaining base for overseas 
commands. To alleviate the shortage of 71D soldiers, The 
Judge Advocate General has requested and received addi
tional school seats. Approximately six hundred 71Ds are 
expected to be 'trained at Fort Benjamin Harrison. Until the 
bulk of these soldiers are trained and join us in the field, 
each Chief Legal NCO of a CONUS installation must 
closely monitor his or her projected gains, TAADS, and 
losses. Where possible,. our liaison personnel will assist in 
resolving manpower shortages based on available resources. 

h 
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,P' 1. Resident Course Quotas 
Attendance at resident CLE courses conducted at The 

Judge Advocate General's School is restricted to thosewho 
have been allocated quotas. If you have not received a wel
come letter or packet, you do not have a quofa. Quota 
allocations are obtained from local training offices which re
ceive them from the MACOMs. Reservists obtain quotas
t h r o u g h  the i r  u n i t  or A R P E R C E N ,  A T T N :  
DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO 
63132 if they are non-unit reservists. Army National Guard 
personnel request quotas through their units. The Judge
Advocate General's School deals directly with, MACQMs 
and other major agency training ofices. To verify a quota, 
you must contact the Nonresident Instruction Branch, Tbe 
Judge Advocate General's School, Army, Charlottesville, 
Virginia 22903-178 1 (Telephone: AUTOVON 274-71 10, 
extension 293-6286; commercial phone: (804) 293-6286;
FTS:938-1304). 

2. TJAGSA CLE Course Schedule 
April 1-4: JA USAR Workshop.
April 8-10: 6th Contract Attorneys Workshop (ZF-F15). 
April 14-18: 83d Senior Officers Legal Orientation 

Course (5F-Fl).
April 21-25: 16th Staff Judge Advocate .Course 

(5F-F52).
April 28-9 May 1986: 107th Contract Attorneys Course 

(5F-F10).
f l  May 5-9: 29th Federal Labor Relations Course 

(5F-F22). 
1 May 12-15: 22nd Fiscal Law Course (5F-F12). 

Mav 19-6 June 1986: 29th Military Judge Course-
(5F-g3 3).

June 2-6: 84th Senior ofhcers Legal Orientation Course 
(5F-Fl).

June 10-13: Chief Legal Clerk Workshop (512-7lD/-
71E/40/50).

June 16-27: JATT Team Training.
June 16-27: JAOAC (Phase 11).
July 7-1 1: U.S. Army Claims Service Training Seminar. 
July 14-1 8: Professional Recruiting Training Seminar. 
July 14-18: 33d Law of War Workshop (ZF-F42).
July 21-25: 15th Law Office Management Course 

(7A-713A).
July 21-26 September 1986: 110th Basic Course 

(5-27-C20). 
Julv 28-8 August 1986: 108th Contract Attorneys

Coursk (5F-F IO). " 
August 4-22 May 1987: 35th Graduate Course 

s (5-27-C22).
August 11-15: 10th Criminal Law New Developments 

L Course (5F-F35). 
,I 

September 8-12: 85th Senior Officers Legal Orientation 
Course (5F-Fl). 

3. Civilian Sponsored CLE Courses 

June 1986 
i T 1-1 1: SLF, American & International Law, Dallas, TX. 

2-3: NYUSCE, Legal Issues in Acquiring & Using Com
puters, San Francisco, CA. 

5-6: PLI, Tax Strategies for Corporate Acquisitions, San 
Francisco, CA. 

7-13: ATLA, Advanced Course in Trial Advocacy, Ann 
Arbor, MI. 

9-10: PLI, Professional Liability Insurance Coverage 
Problems, San Francisco, CA. 

12-13: PLI, Commercial Real Estate Leases, San Fran
cisco, CA. 

1618: PLI, Preparation of Federal Estate Tax Return, 
San Francisco, CA. 
' 16-20: ALIABA, Estate Planning in Depth, Madison,
WI. 

18-20: PLI, 15th Annual Institute on Employment Law, 
New York, NY. 

19-20: NYUSCE: Legal Issues in Acquiring & Using 
Computers, New York, NY. 

19-20: PLI, Libel Litigation, New York, NY. 
19-20: PLI, Preparation of Fiduciary Income Tax Re

turn, San Francisco, CA. 
20-21: KCLE, Health Services Law, Lexington, KY. 
23-27: ALIABA, Environmental Litigation, Boulder, 

co. 
26-27: PLI, Negotiation Workshop for Lawyers, San 

F r a n c k ,  CA. 
27-28: GICLE, Admiralty Law Institute, Atlanta, GA. 
28-31: FBA, FBA Annual Convention, Orlando, F'L. 
29/7-4: NITA, Advanced Trial Advocacy Program, 

Boulder, CO. 
For further information on ian courses, ,please con

tact the institution offering the course. The addresses are 
listed in the February 1986 issue of The Army Lawyer. 

4. Mandatory Continuing Legal Education JurbdictSons 
and Reporting Dates 

Jurisdiction Reporting Month 
Alabama 31 December annually 

Colorado 31 January annually 

Georgia 31 January annually 

Idaho 1 March every third anniversary of 


admission 
Iowa 1 March annually 
Kansas 1 July annually 
Kentucky 1 July annually 
Minnesota 1 March every third anniversary of 

admission 
Mississippi 31 December annually 
Montana 1 April annually 
Nevada 15 January annually 
North Dakota 1 February in three year intervals 
South Carolina 10 January annually 
Vermont 1 June every other year 
Washington 31 January annually
Wisconsin 1 March annually 
Wyoming 1 March annually 

For addresses and detailed information, see the January
1986 issue of The Army Lawyer. 
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Current Materlal’rof Interest 


1. Distribution of The Army Lawyer and the MiliWy Law 
Review 

Distribution of The Army Lawyer and the 
Review is made from a consolidated mailing list. Each& 
tive duty judge advocate should receive a copy, as s 
the SJA library. The editors rely on reports frbm4J 
ministrative technicians, and chief 1egal’NCOs. to keep the 
mailing list current. If your office is not receiving enough 
copies, or if you ‘are receiving tob’many copies, ‘please con
tact the Editors, The Judge Advocate General’s School, 
Army, ATTN: JAGS-DDL, Charlattesville, Virginia 
22903-1 781 (Telephone: AUTOVON 2767 110, extension 
293-7376; FTS 938-1394; commercial’ (804) 293-7376). 
You should also notify the editors if your office has a nine 
digit ZIP code. I 

The Military Service L 

Service Lawyer” in each uniformed service for 198546. 
Separate award certificates will be presented’to the -Army, 
Navy, Air Force, M nd Coast ,Guard selectees. 
The criteria for the 

Demonstrated e 

services; 

Proven qualities of leadership; 

Consistently outstanding der ance of all assigned

duties; I 


Demonstrated scholarly ability; 

Service to the community; and 

Under age 36 as ‘of 1 July 1985. 

Nominees are not required to be ABA members. Nomi

nations, which may be made by any licensed attorney, mbst 
include a detailed description of the nominee’s qualifica
tions and may include necessary supporting documeritation. 
Forwarding endorsements by military superiors that d 
add new information as to the nominee’s qualifications are 
discouraged.The entire nomination package should not‘ex
ceed ten pages. Three copies of the nomination package
should be mailed directly to: ABA/YLD Military Service 
Lawyers Committee, c/o Captain Chester Paul Beach, Jr., 
Chairperson, 7909 C ousel Court, Annandal 
22003-14 14. 

All nominations must, be not later ;than 3 1 
May 1986. The awards will be announced and the recipi
ents honored at the American Bar,.Assoc 
meeting in New York City, 7-10 August 19 

3. TJAGSA Publications 
The following TJAGSA publications are hailable 

through DTIC: (The nine character identifier beginning
with the letters AD are numbers 
must be used when ordering public 

-
ract Law, Government Contract 
Deskbook Vol I/JAGS-ADK-85-1 

ernment Contract 
aw Deskbook Vol 2/$AGS-ADK-85-2 

). e. . ._ :a. (175 pgs).
AD ‘BO78095,: Fiscal Law DeskbooUJAGS-ADK-83-1 

AD BO89093 LAO Federal Income Tax Supplement/ 
JAGS-ADA-85-1 (129 PgS). 

AD BO7773 States Will Guide/JAGS-ADA-83-2 
2 PgSh

AD BO80900 All States Marriage & Divorce Guide/ 
JAGSADA-84-3 (208 pis).

All-States Guide to State Notarial Laws/ 

JAGYADA-85-2 (56 pgs).


ADB09377I ‘All-States Law Summary, Vol I/ 
JAGS-ADA-85-7 (355 pgs). 

AD BO94235 ‘All-StatesLaw Summary, Vol II/ 
JAGS-ADA-85-8 (329 pgs). P 

AD B090988‘ ’ Legal AssistanCe Deskbook, Vol I/ 
AGS-ADA-85-3 (760 PgS).
egal Assistance Deskbook, Vol II/

,JAGS-ADA-854 (590 pgs). 
BO92 128 USAREUR Legal Assistance. Handbook/ 

A-85-9 (226 pgs). 

Claims 
Programmed Text/
ADA4844 (1 19 pgs). 

ministrative and Civil Law 
AD BO87842I Environmental Law/JAGS-ADA-84-5 

. I 

(176 P d .  
4 D  BO87849 AR 15 estigations: Programmed 

AGS-ADA-84-6 (39 pgs). , 
to Law Enforcement/ 

JAGS-ADA-869 (268 pgs).
AD BO87850 Defensive Federal Litigation/ 

JAGS-ADA-84-10 (252 pgs).
AD BO87745 Reports of Survey and Line of Duty

Determination/JAGS-ADA-84-13 (78 h 

‘ . I 
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Labor Law 
AD BO87845 Law of Federal Employment/

JAGSADA-84-11 (339 PgS).
AD BO87846 Law of Federal Labor-Management

Relations/JAGS-ADA-84-12 (321 pgs). 

Developments, Doctrine dr Literature 
AD BO86999 Operational Law Handbook/ 

JAGS-DD-84-1(55 pgs). 
AD BO88204 Uniform System of Military Citation/ 

JAGS-DD-84-2 (38 pgs). 

criminal Law1 ADBO86937 	 Criminal Law,Evidence/ 
JAGS-ADG-84-5 (90 pgs). 

~ A D  BO86936 Criminal Law, Constitutional Evidence/
JAGS-ADC-84-6 (200 pgs). 

I AD BO95869 	 Criminal Law: Nonjudicial Punishment, 
Confinement & Corrections, Crimes & 
Defenses/JAGSADG85-3 (216 pgs). 

AD BO95870 Criminal Law:Jurisdiction, Vol. I/
JAGS-ADC-85- 1 (130 PgS). 

A D  BO95871 Criminal Law:Jurisdiction, Vol. II/ 
JAGS-ADC-85-2 (186 pg~).  

AD BO95872 	 Criminal Law: Trial Procedure, Vol. I, 
Participation in Courts-Martial/
JAGS-ADC-85-4 (1 14 pgs).

1 AD BO95873 	 Criminal Law: Trial Procedure, Vol. 11, 
Pretrial Procedure/JAGS-ADC-85-5 
(292 Pgs).

Criminal Law: Trial Procedure, Val. 111,
-PADB095874 Trial Procedure/JAGS-ADG85-6 (206 
Pgs).

AD BO95875 Criminal Law: Trial Procedure, Vol. IV, 
Post Trial Procedure, Professional 
Responsibility/JAGSADC-8 5-7 (1 70 
P&-

The following CID publication is also available through
DTIC: 
AD A145966 	 USACIDC Pam 195-8, Criminal 

Investigations, Violation of the USC in 
Economic Crime Investigations (approx. 
75 pgs). 

Those ordering publications are reminded that they are 
for government use only. 

4. Regulations & Pamphlets 
Listed below are new publications and changes to ex

isting publications. 
i 

Number Title Change Date 

UPDATE #7 All Ranks Personnel 1 Jan 86 
UPDATE #7 EnlistedRanks 15 Jan 86 
AR 340-21-1 Army Privacy Program- 16 Dec 85 

System Notices and 
Exemption Rules 

AR 600-20 Personnel-GeneralArmy I06 29 Jan 86 

r Procedures 
AR670-1 Wear and Appearance of 16 Jan 86 

Armv Uniforms and 
Insignia

DA Pam 27-21 Military Administrative 1 Oct85 
Law 

DA Pam 360-503 Voting Assistance Guide 86-07 

Command Policy and 

5. Articles 

The following civilian law review articles may be of use 
to judge advocates in performing their duties. 
Abrams & Nolan, Toward a Theory of “Just Cause” in Em

ployee Discipline Cases, 1985 Duke L.J.594. 
Bershad, Discriminatory Treatment of the Female Oflender 

in the Criminal Justice Svstem, 26 B.C.L. Rev. 389 
(1985).

Bradley, The “Good Faith Exception” Cases: Reasonable 
Exercises in Futility, 60 Ind. L.J. 287 (1985). 

Cardos, Perry, & Sinnott, The Uniform Services Former 
Spouses Protection Act, Fed. B. News & J., Jan. 1986, at 
33. 

Donnelly & Van Ness,The Warrior and the Druid-The 
DOD and Environmental Law, Fed.B. News & J., Jan. 
1986, at 37. 

Frude, The Sexual Abuse of Children Within the Family, 4 
Med. & L. 463 (1985). 

Graham, Evidence and Trial Advocacy Workshop: Impeach
ment-Contradic t ion;  Par t ia l i t y ;  Pr ior  A c t s  of 
Misconduct; Character; Religious Beliefs, 21 Crim. L. 
Bull. 495 (1985). 

Hardy, Product Liability and Weapons Manufacture. 20 
Wake Forest L. Rev. 541 (1984). 

Hawkins, Psychiatric Evaluations of Criminal Defendants: 
Their Rights in the USA, 4 Med. & L 441 (1985). 

Henderson, The Wrongs of Victims Rights, 37 Stan. L. Rev. 
938 (1985). 

Kabatchnick & Kabatchnick, Practice Before the Boards for 
Correction of Mil i tav Records Within the Various Milita
ry Departments, Fed. B. News & J., Jan 1986, at 17. 

Kiss,The Protection of the Rhine Against Pollution. 25 Nat.r 
Resources J. 613 (1985).

Langley, How to Represent Your Client Agency in an Ad
verse Action Before the MSPB. Fed.B. News & J., Jan. 
1986, at 27. 

Levick, The ERA and Family h w :  Making Equality Work 
for Men and Women. 23 J. Fam. L. 521 (1984).
.I-

Pollard, Investing in an IRA: How to Jump on the Bandwag
on Without Getting Taken for a Ride, 10 Rev. Tax’n 
Individuals 58 (1986). 

Rein-Francovich, An Ounce of Prevention. Grounds for Up
setting Wills and Will Substitutes, 20 Gonz. L.Rev. 1 
(1985).

The Supreme Court, 1984 Term, 99 Harv. L. Rev. 1 (1985).
Vinson, How to Persuade Jurors, A.B.A.J.,Oct. 1985, at 72. 
Wolfe, A Strategy for Effective Use of the Courtroom During

Direct Examination, 8 Am. J. Trial Advoc. 205 (1984). 
Word, Risk and Knowledge in Interspousal Conflicts of Xn
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