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Saving the Best Laid ‘Plans: Rules of the Road for Dealing with * 

Uncharged Misconduct Revealed During Pnhdence Inquiries 

Major Ralph H. Kohlmann 
United States Marine Corps 

Professor; Criminal Law Department 
The Judge Advocate Genernl’s School, United States A m y  

Charlottesville, Mrginia 

P 

Introduction during the providence inquiry will be considered during the 
presentencing phase of the proceedings. Review of the appli- 
cable law reveals, however, that subsequent admissibility Of 811 

accused’s statements is hudb  a foregone conclusion. Perpetua- 
tion of this misconception would be Curbed bY a minor modifi- 
cation to the existing Script. A closer look at the law reveals that 
the instructions need to be changed- Furthemore- until neces- 
SarY changes *e wrought, defense counsel must stand ready to 
object, when appropriate, to admission of evidence of uncharged 
misconduct revealed by the accused during the providence in- 
quiry. 

stop me if YOU have heard this one before. There you sit, 
fatigued from the rigors of securing a g o d  for your client, 
but comfofiably padded by the knowledge that you have skill- 
fully ensured that YOU client will face punishment this day for 
only a fraction of his misdeeds. Professionally speaking, life is 
good. All that remains before a self-proclamation of a job well 
done i s  the small matter of the providence inquiry about the 
single h u g  possession specification and a presentencing case 
that you are prepared to pilot safely around several rocks and 
shoals of uncharged misconduct. 

The Providence Inquiry 
‘Yes your honor,” says your client, “I knew it was wrong to 

have marijuana in my mom. I’m very sorry.” Your heart does 
not exactly swell with pride at the sound of the client’s seem- 
ingly sincere statement. At the same time, it sounds much better 
than his original comment to YOU that he couldn’t believe the 
m ~ ~ a n d  Was “making such a big deal Over a nickel bag Of 

From the defense perspective, a sometimes unhappy feature 
of the providence inquiry is hat the questions from the military 
judge,’ or the self-des&uctive bent of the accused, lead to dis- 
cussion of uncharged misconduct. m e n  a military judge’s ques- 
tion calls for discussion of uncharged misconduct, the defense 
counsel may feel himself caught on the horns of a dilemma. 
Objecting to opposing counsel’s questions or actions during a 
trial is good sport and clearly a part of the adversarial process. 
Objecting to the judge’s providence questions is another matter. 
After all, a prerequisite to enjoying the benefits of any pretrial 
agreement i s  getting the judge to accept the accused‘s plea. 
Further, the knowledge that they will be asking the judge for so 
many things in the future (perhaps even a favorable sentence in 
the case at bar) may temper a defense counsel’s desire to object 
to discussion of matters that are logically related to the charged 
offense. As we shall see, however, logical relevance i s  not the 
alpha and omega of the admissibility analysis for evidence of 
uncharged misconduct at presentencing hearings. 

I r“ dope.” 

Suddenly your relatively perfect day starts to unwind. “All 
right sergeant:’ the judge says, “I understand YOU are sorry. But 
let me ask YOU this, how do you know it w a ~  marijuana that was 
found in your room?” You start to lean over to remind your 
client about the report you showed him wherein the drug labo- 
ratory confmmed the nature of the contraband in question. Un- 
fortunately,the synergistic effect of Murphy’s Law and the Stupid 
Criminal Rule intervene. The accused says, “Oh. I’ve used m d -  
juana lots of times sir. I know i t  when I see it.” 

The glare of the light reflecting off the trial counsel’s smile 
begins to give you a headache. 1 

Purpose 
< The Limits of Judicial Inquiry 

During the Providence Inquiry 
1 

This article explores the ramifications of an accused’s testi- 
mony about uncharged misconduct during providence inquir- 
ies. Standard judicial scripts imply that comments by the accused 

The discussion between the military judge and the accused 
known as the providence inquiry is a hallmark of the military 
justice sysdm.2 Before accepting a guilty plea at a court-mar- 

I Fa example, m Unired Stufes K Milk.  23 MJ. 837 (C.G.C.M.R. 1987). the military judge atceeded the bounds of proper providence inquiry by asking the 
accused if he would go with the local police to identify his drug supplier. The judge explained that the question was one which would “weigh heavily in the question 
of sentence.” Id. 839. 

* Using detinitiow supplied in Wessrw’s N m  WORLD Lhcnm~n~ (3d College td. 1988) [hereinafter W~smr’s ] .  a ”provident” plea is one which: (1) provides for 
future needs or events; or (2) is prudent or economical. A future event contemplated during the guilty plea inquiry could be a subsequent appellate challenge to the 
acecptauce of the plea See infra note 7 and accompanying text. Using the prudence definition. the providence inquiry would be one that demonsbates caution in 
the judgment process. 

t- 
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tial, the military judge must determine the accuracy of the plea 
by questioning the accused t 
tual basis for the plea.) 

sfy himself that there i s  

The current procedure of questioning an accused under oath 
during the providence inquiry has been mandated by the Munuul 
for Coutts-Mudul (MunuaZ)" since 1984. Development of this , 

practice, however, is a relatively recent phenomenon. Under 
the 1951 the court was required to make only a cur- 
sory inquiry to determine that a plea was made voluntarily, with 

1 4 ,  

i I  r . ,, 

: , I  

, "  
1 

I t  

t i  i i  

understanding of the nature of the charge? Over time, however, 
the minimalist approach fell victim to frequent post-conviction 
repudiations of guilty pleas by accused.' In tesponse, law offic- 
ers adopted ad hoc providence inquiry procedures' and the 
United States Court of Military A p p e a l s  (COMA) recommended 
adopting a standardized inquiry "calculated to insure that the 
accused knows fully the nature of the offense, the punishment 
therefor, and chat he is, in fact, guilty of the offenses, and has 
fieqly and voluntarily decided on a plea of guilty." In 1969, 
the President amended the Manual to include a providence in- 

F 

I , 3 MANUAL Fpn Cbum-Wm. d n  States. R.C.M. 9We) (1995 cd.) [hereinafter MCMJ. 
I ,  I . L  

1 "  Id. 
I ' .I 

5 Id.'(rev. cd 1951) MeinafIer 1951 ~ ~ u A L ] .  

6 The 1951 Mrvnrfi provided the following scdpt for the inquiry concaning the me 

LO (Pres): --$ you w e  pleaded guilty '9 (Specification -, 
doing, you ha= admitted ewry q t  or omission (charged) and e y ~ y  clement of that (induded) offense, YOU p 
guiIty without further p m f  of that offense: in which went you may be sentenced by the court to the maximu 
You ae legally &titled to plead not guilty and place the burden upon the prosecution of proving your guilt of that offense. Your plea will not 

Accused: Yes sir 

LO (Pres): Understanding this, do your persist in you plea of guilty? 

Accused Yes sir. fl desi  to change my pIea(s) to not guilty.] 

' I  

be accepted unless you understand its meaning and effect. Do you understand? 
-I 

< '  

1 

' d  * 

Id. para. 7% npp. 8a. at 509. . j 1  I 

7 united states v. Simpson, 37 C.M.R. 309 c c .  e commenFtor observed 
willful deceit. protect the accused from Blsely pleading guilty, and reduce the baseless COI 
Jusnm, Pnmm AND PRCCEDURE 4 14-XBX2) (M ed. 1992). 

. I  I 

--_ - _ _  _ _  . - 
. ,  

4 ' 1  , I  

* Id at 310 (citing United States v. Chancelor. 36 C.M.R. 453 (C.M.A. 1966); United States v. Brown. 29 C.M.R. 23 (CM.A. 1960) (Ferguson. 1.. dissenting)). 
On 5 October 1994. the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337. IO8 Stat. 2663 (1994). changed the names of the United 
States Corn of Military Review and the United States Court of Military Appeals. 'Ihe new names are the United States Army Court of Criminal Appeals, the United 
States Air Force Court of C h i d  Appeals, the Navy-Marine Cout of (?riminal Appeals. the Unites Statcs Coact Guard Court of Criminal Appeals, p d  the United 
States Court of Appeals forthe Armed kras. For the purposes of this article. the name of the court at the time of the decision is the name that will be used In 
referring to that decision. 

- 

4 ,  AUGUST 1996THE ARMY LAWYER *DA-PAM 27750-285 



quiry, which provided a potential exchange between the court 
and the accused about the circumstances surrounding the com- 
mission of the charged offenses.I0 

Shortly after the 1969 Manual beca ffectjve, in united 
States K Care,” the COMA created seveml procedural require- 
ments for providence inquiries. In Care, the court required mili- 
tary judges to go beyond explanations and questions about 
vduntariness and the accused’s understanding of the nature and 
meaning of his pleas. COMA directed that, prior to accept- 
ing a guilty plea, the military judge must question the accused 
“about what he did or did not do, and what he intended (where 
this is pertinent) to make clear the basis for determination by the 
military trial judge Dr president whether the acts or the ornis- 
sions of the accused constitute the offense or offenses to which 
he i s  pleading guilty.”12 

I Based on the COMA’S earlier analysis of law office&’ ad hoc 
inquiries, the 1969 Munwf st i l l  did not call for placing an ac- 
cused under oath to explain his plea. The COMA hecognized 
that the oath may enhance tr~th-telling.~~ .It opined that this 
laudatory eeect, however, was outweighed by an oath’s ‘‘damp- 
ening effect upon aperson’s willingness to speak freely and fully 
on a ~ubjectf”~ Additionally, the court noted that it was virtu- 
ally unheard ‘of for a civilian defendant to be compelled by the 
court to testify under oath concerning the voluntariness of his 
plea. ‘5 

By the early 1980s. guilty plea practice across the country 
had changed. The Federal Rules of Crim’ml Procedure had been 
amended to permit federal district judges to require defendants 
to answer questions under oath to develop factual bases for guilty 

la 1%9. the military judge’s script wu amended to kad: 

r“ 

MJ: , Charge Kthe lesser included offense of 
1 (aU specifications and durges). By doing so, you will admit every act or omission and every clement alleged with resped to 

the offense (offenses) to wh id  you plead guilty. Your plea will subject you to (a) finding@) of guilty without further p m f  of, (tha) (those) 
offewXs). in which event you may be sentenced by the court to the maximum punishment authorized for (it) (them). You are legally entitled 
to plead not guilty and place the burden upon the prosecution of proving your guilt of (that) (those) offense(@. Your plea of guilty will not be 
accepted unless it appears that you understand its meaning and effect and that you m voluntarily pleading guilty because you me convinced 
that you m in fact guilty. If you are not convinced that you ~ l t  in fact guilty, you should not allow any other consideration to influence you 
to plead guilty. I 

, you have proposed to plead guilty to (Specification 

MJ: Do you understand this explanation of the meaning and effect of your plea of guilty? 

ACCUSED: (Yessir.)( ). 

MJ: Are you voluntarily pleading guilty? 

ACCUSED: (Yessir.)( ). 

MJ: Are you convinced that you are in fact guilty? 

ACCUSED: (Yes sir.) 

Note. If the MJ considers it appropriate or if quested by the Secretary concerned, further inquiry and a more detailed explanation may be 
conducted. This may include for example, a detailed explanation of the elements of the offense, inquiry into the reason for the guilty pleas, 
and inquiry into and aplanation of any agreement involved in connection with the pleas. 

MJ: Understanding the things we ha% discussed. do you still desire to plead guilty as pviously indicated. 

ACCUSED: Yes sir. (I desire to plead ). 

g 

Note. If the accused persists in his proposal to plead guilty and the MJ finds cause to doubt its providence. he may discuss the question fudher. 

MCM, supra note 3, app. 8 b at AS-15 (rev. ed. 1969). 

‘I 40 C.M.R. 247 (C.M.A. 1969). 
, ’  

LI M. 253 (citing United States v. Donohew. 39 C.M.R. 149 (1969); United States v. Rinehan, 24 C.M.R. 212 (C.M.A. 1957)). 

“ Simpson. 37 C.M.R. SI 310 (citing United Stam v. Samuels. 27 C.M.R. 280 (C.M.A. 1959). United States 4. Claypool. 27 CM.R. 376 (C.M.A. 1959)). . 
Id. 

U Id. Of course. malogy with civilian guilty plea practice b somewhat Illusory because some civilian oow may accept a guilty plea without a faaoal bash 
developed on the record. See, r.g.. North Carolina v. Alford. 400 U.S. 25 (1970). 
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pleas.’6 ?his change, along with continuing problems with col- 
lateral attacks on the providence of pleas at courts-martia! led to 
amendment of Rule for Courts-Martial 910 to require that the 
accused be placed under oath when answering the court’s ques- 
tions to verify the accuracy of the plea.” In determining the 
accuracy of a guilty plea, the military judge must do more than 
simply secure the accused‘s agreement to legal conclusions con- 
cerning his guilt.18 Instead, facts revealed by the accused must 
objectively establish the acts or omissions which constitute the 
offense to which a guilty plea has been entered.Ig 

Preventive Action by the Defense 
’ During the Providence Znquity 

i 

As described above, valid reasons support the military judge’s 
duty to question an accused about the accuracy of a guilty plea. 
Nevertheless, when an accused pleads guilty to a charged of- 
fense, he is required to waive the privilege against self-incrimi- 
nation only with regard to that offense?O Accordingly, when a 
military judge asks a question that may elicit discussion of un- 
charged misconduct, defense counsel2* should object, or regis- 
ter a polite “excuse me your honor,” and ask for which element 
of the offense the judge is trying to develop a factual basis. At 
the very least, the objection will stop the flow of traffic in the 
courtroom. Then, defense counsel may attempt to persuade the 

judge that the line of questioning is  not necessary to establish a 
factual basis for the ~ lea .2~  

, I  

If the military judge persists with the objectionable line of 
questioning, defense counsel should be well positioned to’ad- 
vise the accused how to limit disclosure of potentially damag- 
ing information. Beyond dealing with judicial questions that 
stray from a course free of uncharged misconduct, is  the matter 
of muzzling the unnecessarily repentant accused. Similarly, 
defense counsel must identify those clients who might prompt 
close questioning during the providence inquiry by seeking to 
minimize their culpability to the charged offense. 

- 

Like so many other aspects of trial work, this sort of client 
control is  essentially a question of proper pretrial preparation. 
In every guilty plea case, defense counsel should conduct a prac- 
tice providence inquiry with the accused in the friendly con- 
fines of the counsel’s office?’ vpically, a military judge will 
start a providence inquiry by asking the accused to explain “in 
his own words” why he thinks he is guilty of the charged of- 
fense. Counsel should coach the accused to respond to this in- 
nocuous general question with a clearly stated answer that 
establishes a complete factual basis for the plea. In this manner 
the defense may preempt the judge from engaging in a long 
series of tedious or unnecessary dial0gue.2~ 

16 See FED.R.CIV.P. 11. and Notes of Advisory Committee to 1974 Amendmenu. subdivision (0. 

I’ See MCM. supra note 3. R.C.M. 91O(e), analysis, app. 21, at A21-57. For a more complete discussion of the history and rationale supporting the changes to the 
providence inquiry in the 1984 MCM. see Captain Jody Rescott, United States v. Holt: The Use of Pmvidence Inquiry Informnh’on During Sentencing. ARMY LAW.. 
Apr. 1988, at 34. I .  

I’ United States v. Shields, 39 UJ. 718 (N.M.C.M.R. 1993) (seeking agnement to legal conclusions from accused may mask inadequate development of underlying 
facts); United States v. Tenk, 33 MJ. 765 (A.C.M.R. 1991) (judge merely inquired of accused whether h i s  conduct ws “dishonorable” without eliciting any facts 
upon which such a legal conclusion could be based); United States v. Duval, 31 M.J. 650 (A.C.M.R. 1990) (judge failed to elicit a sufficient factual predicate for 
guilty plea and failed to molve appellant’s assertion of nx6te.r~ inconsistent with his pleas). 

Ip United States v. Schwabauer, 37 M.J. 338 (C.M.A. 1993). In UnitedSrnes v. Sweer, the United States Court o fAppds  for the Armed Forces (formerly the United 
States Court of Military Appeals (COMA)) ruled thaI the Ictual basis for a guilty plea may be established when, in conjunction with a plea accompanying a pretrial 
agreement. the military judge 4 s  M o d  elements of the charged offenses and the accused admits that those elements describe his misconduct. 42 M.J. 183 
(1995). For further discussion of the usc of stipulations accompanying pretrial egremena see infra notes 57-70 and accompanying text. 

MCM. supra note 3. R.C.M. 91O(cX3). See also United States v. Ramelb, 44 M.J. 625 (Army Ct. Crim. App. 1996) (accused’s waiver df privilege against self- 
incrimination is a “limited waiver”); United States v. Nichols, 13 M.I. 154 (1982) (consistent with accused’s right to remain silenL even aftcr findings of guilt have 
been E n d e d .  the military judge should not have ammpted. either directly or indirectly, to compel him to discuss other offenses for which he was not then on tW. 

I( should be pointed out that trial counsel share some responsibility for limiting the pmvidence inquiry to the bounds of information necessary to establish the 
accuracy of the guilty plea. MCM. supm note 3. R.C.M. S02(d)(S). discussion, states: ‘Trial counsel should bring to the attention of the militsry judge any 
substantial irregularity in the proceedings.” As a practical matter. however, most judicial forays during providence inquiries fall far short of amounting to a 
“substantial inegulhty in the proceedings.” 

I 1  

22 Counsel’s ability to s u d  in this legard will be enhanced by pretrial analysis of what facts are required to support a guilty plea for a particular charge. 

Counsel should also consider conducting a providence inquiry rehearsal in an empty courtroom. An on-location k s s  rehearsal will help bring home the gravity 

- of the p d n g s  and the public nature of the providence inquiry. 

In Unifed States v Mc- the Navy court complained that defense counsel poorly prepare their clients for providence inquiries. 11  M.J. SO6 (N.C.M.R. 1981). 
The Navy court suggested that accused would be well served by reading‘Yhn+ or four lines of prepared remads which address the essential elements of the offense.” 
Id at 1108, r l .  W e  the judge could and should, ask questions beyond nceipt of a prepared swment. an initially forthright statement by the accused cun go a 
long way toward limiting potentially troublesome judicial inquiry. 
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Subsequent Use of Statements by the Accused During the 
, Providence inquiry I 

p Despite the best efforts of ‘defense counsel; uncharged mis- I/? conduct may still bedomeof matter of record during the provi- 
dence inquiry. ’Ihe question 
made of the accused‘s stateme 
ceedings? I 

The Military Judges’BenchbooP (Benchbook) provides that 
prior to commencing a providence inquify, the military judge 
shall, among other things, advise the 

MJ: If you continue with your guilty plea, 
you will be placed under oath and I will ques- 
tion you to determine whether you are, in fact, 
guilty. Anything you tell me may be used 
against you in the sentencing portion of the 
triol. Do you undektand this?26 

Unfortunately, the Benchbook does not explain the meaning of 
the phrase ‘hay  be I believe many trial practitioners 
assume that in stating that the statements “may be used” in sen- 
tencing, the judge is prospectively ruling on the admissibility of 

the accused’s forthcoming statements. Military judges, how- 
ever, may not by judicial fiat make that which is otherwise inad- 

d 

f Uncharged Misconduct I ,  

During the Presehtencing Hearings 

In United States v. Hob?# the COMA held that sworn testi- 
during the providence inquiry may 
ing hea1ing.2~ The court observed 

dunng the providence inquiry is 
suEciently reliable to sdp dings of guilt, it would seem 
reliable enough to be con in connection’ with sentenc- 
ing.”% In finding that’ ents made during the providence 
inquiry possess suffici bility to merit consideration in a 
subsequent presentencind hearing. the COMA also noted that 
the rule of relevance for presenteking hearings was still limited 
by Rule for Courts-M 

During the presentencing phase of a court-martial, the pros- 
ecution and the defense may present matters to aid the court in 
determining an appropria6 sentence.” Rule for Courts-Ma~$al 
1001 establishes five categories of evidence that the hid coun- 
sel may present during the presentencing hearing.’* Matters 

t( DEP’T OF ARMY, PAMPHLET 27-9. M m r r  J U T ~ S ’  BENCHBOOK (1 May 1982) lhereinafter ~NCHBOOK]. 

n 
Id. Update Memo 11, at 2-1 I (emphasis added). 

A common dictionary dehition demonstrates at least eight ways in whi& the &d “may” I& be used; 

xinu. . . 1  used to express ability or power: now generally leplaaxl by can 2 used to express possibility or likelihood [it nroy rain 3 used to 
express permission [you muy go] . . . 4  used to express contingency, BS in clauses of purposes. result, concession. or condition [they did that we 
maybe frte] 5 used in exclamations and apostrophes to apress a wish, hoc or prayer [may he rest in peace] 6 Luw sWI; must. . . -vi. 1 used 
to express possibility or likelihood 2 used to express permission [yes you may]. 

Wmm’s. supra note 2. ai 837. 

a 27 M J. 57 (C.M.A. 1988). 

Id. at 59. Potendal use of Btatements made during the providence inquiry of the case-in-chief imolving mixed plea cases is beyond the scope of this article. This 
issue was ~~cc#ltly discussed in United States v. Ramelb, 44 MJ. 625 (Army Cr. a m .  App. 1996). 

JO Id. For a lamcnt concerning the changes wrought by Holt. sec Cqta in  James C. Pohl. Prucricd Considemtions o f  United St;ltes v. Holt: Use of Accused’s 
Annvrn During the Providence Inquiry as Svbsmtive Evidence, ARMY LAW., Nov. 1988. a 20. 

’I MCM, supra note 3. R.C.M. lOOl(a). 

I 

Id. R.C.M. 1001(b) authorizes the folloying: 

(b) Matters to be presented by the pmsecution.‘ 

(1) &Me data from the charge sheet. 
* * * +  

(2) Personal data and character of  prior service of the accused. 
O O L ,  

(3) Evidence of prior convictions of the accused. 
. * I .  

(4) Evidence in aggravation. 
. , .  

~ !. , ’ ’ 

* I * .  

(5) Evidence of rehabilitative potential. 
. -  s o * *  

I 
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be provided notice and an opportunity to object to admission of 
information gleaned during the providence inquiry?g If the 
accused's statements during the providence inquiry merit con- 
sideration for sentencing purposes, trial counsel should proffer 
this testimony during the presentencing hearing and be able to 
articulate a proper Rule for Courts-Martial 1001(b) category as 
a basis for their admission.m Should the twtimony beadmitted, 
it may be presented to the mem&rs either by pdperly authenti- 
cated traqscript, by the testimony of the court reporter," or by 

,The k s t  plan of attack for defense counsel depends on the 
forum, the actions of the trial counsel, and the likelihood of suc- 
cess of the objection. First, consider a case with members im- 
paneled fpr sentencing, and revealed uncharged misconduct that 
probably, will be viewed ctly related to the charged of- 
fense. If a proffer of stat from the providence inquiry is 

~ not forthcoming dying p:esentaqon of the government's 
iresentencing case:&fense counsel should object to consider- 
ation of these matters pt the moment trial counsel attempts to 
discuss +em quring 'arpumqnt on sentence. To object earlier 

al counsel of matters best forgotten. 

reference to the objectionable matter 
is during argument on sentencing, the proper objection would 
be that counsel is arguing facts not in evidence. While this clearly 
is a winning objection, the victory may be short lived if the judge 
allows trial counsel to reopen the government's presentencing 
case for the 'pu g the providence inquiry state- 
'ments.'3 In any se may also prevail if trial coun- 

: sel'is unable to articulate a valid b8sisYor admitting the itate- 

to be  led inadmissible kkause theyde not directly related to /- 
the ch-ed offense. ' Here,*defense counsel shduld ensure no 

' mention is mdde of the shtements befoy the membh  by mak- 
ing a motion for appr,opriate lelief5' ai &I Aiticle 39( 

' ines before the government's presentencing case biegi 
action will admittedly alert trial counsel about the nee 
admission of the accused's statement's before speaking of them 

- before the panel. Under this method, however, the defense will 
neither be placed in the position of objecting to introduction of  

' the statements in front of the members, and being cast in the 
role of an obstructionist, nor highlight in front of the members 
the very information he wants to exclude. .I 1 

I < , a  
" _ L  I 

h a trial before a milita;Y judge alone, defense counskl must 
take into consideration not only the acts or omissions of the trial 

I "  counsel, Gut also possible misunderstanding bf h e  law by the 
military judge. Obviously, Sin objection would 

' trial counsel referred to or sought toadmit evid 
inadmissible incharged misconduct. flowever, even if the trial 
counsel did not'refer to the uncharged miskonduct in the 
government's presentencing 'case, +e danger would still exist 

I that the shtements 'would c y  o 6 r  from the providence'in- 
quiry to' the judge's deliberatlans on sen tk~ke .~~  Accordingly, 
in judge alone cases, deFensecounsel should preemptively seek 
a ruling by the military judge that the evidence of uncharged 
misconduct is not Courts-Martial ,F 

I 1  L -  

t 1 :  43' 

I 

) I 7  

United States v. Irwin. 39 M.J. Io62 (A.C.M.R. 1994) (interpreting Holr in a manner co 
3); United Stares v. Dukes, 30 M.J. 793 

y-Marine Corps court in 

, ,  1 

P If no reasonable basis for considering the accused's statements under Rule for Coum-Martial 'lo01 exists, thbse statements should not d'offe.red, alluded Lo. or 
disclosed to members during the presentencing phase. See MCM, srrpru note 3, R.C.M. 502(d)(5) discussion. 

JI Ho~I. 27 M.J. at 58. 

a Irwin, 39 MJ. at 1065. . _  .. - _  I - 

Although Rule for Courts-Martial 100T (the rule govking presentendng procedure) docs hot provide authority for a military judge to + h i t  a party 
its case after resting, Military Rule of Evidence 61 1 pmvides that the military judge shall exercise reasonable control over the presentation of evidence SO BS to make 
the presentation effective to ascertain the truth. Authority to permit reopening during presentation of the case on the merits is provided in Rule for Courts-Martial 
913(c)(5). Some counsel may feel that a sustained objection,with M accompanying curative instruction will mar the defense case in t k  eyes ef the courts-martial 
members. This would be me if the members belimed that the defense had succeeded in hiding the truth behind a veil of procedural maneuvering. In that case, 
counsel should takc the matter up in an A~ticle 39(a) session before arguments on sentence. See infra n o m  54-55. 

Rule for Courts-Martial 906(b)(16) pmvides for preliminary rulings on admissibility of evidence outside the presence of membe~.  '$The purpose of much a motion 
, is to avoid the prejudice which may result h m  bringing inadmissible matters to the attention of court memben." MCM. supm 

discussion. 
I 

~ourts-.martia~ sessi thout the presence of members may be conducted under the Uniform Code of Military Justice, Article 39(a 
Martial 803. 7 i  

. so In English, the military judge announced his commission of error by stating that in h i s  Vim, "the military judge is presumed to consider matters in prwidency 
[sic]. so I will note what the accused told me. . . [wlhether the counsel has lequested it or not.. . ." United States v. English.37 M.J. lIO7.1109 (N.M.C.M.R. 1993). 

i '  

10 AUGUST 1996THE ARMY LAWYER DA-PAM 27-50-285 



1001(b). In this area, earlier is probably better, and the motion voluntary, a stipulation may include evidence of uncharged m i s -  
for appropriate relief should be made before presentation of the conduct that would not otherwise be admissible under a Rule 
government’s presentencing case. for Courts-Martial 1001(b) Normally, the scope or 

permitted use of a stipulation is selfevident from the terns of 
the agreement. Along with a recitation of certain facts or state- 
ments, a stipulation will normally include language to the effect 

Uncharged Misconduct In Stipulations of Fact rz 
that “the parties agree that the stipulation is admissible for all 

ties are normally agreeing not only to the truth of the matters 
described in the stipulation, but also to the admissibility of the 
evidence both during the providence inquiry and during the 
presentencing hearing. 

Evidence Of uncharged misconduct may in the purposes during the co~-mart ia l  Hence, t h e w -  
providence inquiry by way of a stipulation of fact. Pursuant to 
Rule for Courts-Martial 8 1 1,  parties may stipulate to the truth of 
any fact, the contents of a document, or the expected testimony 
of a witness?’ A pretrial agreement may include a promise by 
the accused to enter a confessional stipulation whereby the ac- 
cused agrees to the h t h  of facts which establish the accuracy of 
the plea.” Properly drafted, these stipulations may benefit both 
parties at a ~ourt-martial.~~ 

To the trial counsel, stipulations provide a streamlined ve- 
hicle for getting facts admitted by the accused during the provi- 
dence inquiry before the military judge or the members 
impaneled for sentencing. In a judge alone case, the govern- 
ment benefits from symbolically60 locking the accused into M 

admission of guilt and thereby enhancing the chances of a suc- 
cessful plea inquiry and an efficient case disposition. To the 
defense, stipulations provide a potential script for the military 
judge and accused to follow in establishing the required factual 
basis to support the plea:’ 

Absent such an agreement, it should not be assumed that a 
stipulation accompanying a pretrial agreement is admissible 
during the presentencing hearing.63 Rule for Courts-Martial 8 1 1 
plainly states that the parties stipulate to the truth of the contents 
of a document and do not “add anything to the evidentiary na- 
ture of the testimony or document.”64 In the normal course of 
practice, the distinction between agreeing upon and admitting a 
stipulation is often lost. Even without a request for admission 
by the mal counsel, judicial scripts lead the military judge to 
ask the defense counsel if there is any objection to admission of 
a stipulation.6s Once admitted, the stipulation is subject to con- 
sideration by the judge or the members at the sentencing hear- 
ing as an item of evidence properly admitted before findings.66 

Gaining admission of information as part of a stipulation ac- 
companying a pretrial agreement also pmvides an avenue for 
showcasing uncharged misconduct not otherwise admissible 
under Rule for Courts-Martial 1001(b).67 A promise to waive 

Stipulations accompanying plea agreements become prob- 
lematic, however, when the government seeks to include admis- 
sions of uncharged misconduct. So long as the agreement is 

1 
MCM, supra note 3, R.C.M. Ell(a). 

Id. R.C.M. 705@). 

In a guilty plea casg this stipulation should be marked as a prosecution exhibit. 

Pursuant to Rule for Courts-Martial 81 l(d), a party may withdraw from a stipulation any time before it is  accepted by the military judge. 

61 See infm notes 3-19 and accompanying text. Even without a confessional stipulaion, the defense should consider scripting a statement of the facts for the accused , 
! to read in anticipation of the military judge’s inevitable request for the accused to explain what happened. 

See United States v. Glazier. 26 MJ. 268 (C.M.A. 1988). 

Id. at 270. 

MCM. suprn note 3, R.C.M. 811(e). I 

a BENCHBOOK, S U ~ M  note 24. Update 11. at 2-15. 

MCM, supra note 3. R.C.M. 1001(f)(2). 

07 See supra notes 26-47 and accompanying t a t .  
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I certain evidentiary objections may be included as a term of the 
accused's performance in exchange for a favorable pretrial agree- 
rnentb" Here, the requirement that uncharged misconduct be 
directly related to the charged 0ffense6~ i s  set aside in favor of 
arms length bargaining. Within the bounds of due process and 
public policy, the price of favorable posttrial action, guaranteed 
by a pretrial agreement, may include concurrence by the ac- 
cused that certiin uncharged misconduct is relevant to the deter. 
rnination of an appropri ~( . 

I 

This practice may appear to impropedy per+t circumven- 
tion of the rule of relevance for presentencing procedure p m  
scribed by the Presidenf in Rule for Courtss-MartiallOO1(b). On 
the other hand, the currenr practice enables the accused to choose 
between gaining the benefit of his bargain 
the protective limits of the rule.'O 

L 
A PAposal for Improved Practice 

1 e /  

hand, we ie"m to 'the Benchbook's imprecise language con- 
cerning the use of statements made by the accused during the 
providence inquiry.7* "Ihe preceding discussion demonstrates 
that when a military judge says that statements by the accused 
"may be bed'' in the sentencing portion of the &alp he cannot 
%e granting permission for the yet unspoken words to be put 
before the panel. Instead, the scripted declaration must be un- 
derstood as advice to the accused that there is a possibility of 
such use. 

Although the Benchbook's language concerning use of the 
accused's statements is not plainly wrong, sentencing practices 
would benefit from a change that eliminates the existing invita- 
tion for misunderstanding. For example, the Navy-Marine Corps 
version of the Benchbook contains a more precise explanation 
of the law in this regard. 

1 MJ: In a moment, you will be placed under 
oath and we will discuss the facts of your case. 
If what you say is not true, your statements 
may be used against you in a prosecution for 
. perjury or false statement. Do you understand 
that? 

r 

i" 

ACC: YesMo, sirlma'am. 

MJ: In addition,Ithe government may later 
7 ask that your answers be used against you in . 

-the sentencing portion of the trial. Do you / I  

. .,.(understand thatln I 

This explanation signals only thepossibility that the accused's 
statements will be a factor in the determination of his sentence. 
At the same time, however, these words remind the parties (and 
the judge) that the presentencing hearing i s  a wholly separate 
,matter from the guilty plea inquiry. Consistent with established 
case law," the Navy-Marine Corps script advises the trial coun- 
sel to offer any portion of providence inquiry deemed relevant 
for sentencing purposes. Meanwhile. the defense is reminded 
of its opportunity to object to improper use of the statements 
beyond the immediate putpose of establ 
the guiltyplea. 3 1 

' ti 

Conclusion 

' Before acceptink a guilty plea, mi1hry judges are duty bound 
to place kn accused under oath and discus's the circumstahces 
surrounding the commission of a charged offense to determine 
the validity of the plea. They also are charged with regulating 
the types of evidence submitted for consideration by sentencing 
authorities (judge or panel members) following acceptance of a 
guilty plea. Statements made by an accused during providence 
inquiries are sometimes appropriate for consideration in the sen- 
tencing process. Military judges and counsel err, however, if 
they fail to analyze the admissibility of evidence of uncharged 

" r  - 

United States v. Gibson. 29 MJ. 379 (C.M.A. 1990). ten, denied 4% U.S. 907 (1990) (public policy did not qui ;  invalidation of guilty plea Induced by defense 
originated agresment to waive evidentiary objections). In 1991. Rule for Courts-Martial 705(d) was amended to allow initiation of pretrial negotiations and 
suggestion of pretrial agreement terms by the trial counsel. MCM, supra note 3,1991 Amendmcnt. Terms still must not M prohibited by law or public policy and 
must be freely and voluntarily agreed to by the accused. Id. R.C.M. 705(c)&(d). 

I 

I l and accompanying text. 1 

- 
The rapidly evolving hee-market approach to pretrial negotiations was recently extended to negotirtcd w a k s  of unlawful command hhwnce motions affecting 

the accusatory phase of courts-martial proceedings. See United States v. Weasler. 43 M.J. I5 (1995). In dissenf then Chief Judge Sullivan lamented that the 
"'contract' rationale" underlying the majority's decision and the "condonation of bartered justice," Id. at 21 (Sullivan. CJ. dissenting). ' I  \ 

I ' i  I b  '1 See s y p ~  notes 25-26 and accompanying text. 

h 
, I  . DEP'T op NAVY, NAVY-MARINE CORPS TRIAL JUDICIARY TRIAL GUIDE, Jan. 1994. at 16-17. Yet another explanation of this point might be: 

UJ: In addition, the gowrnment may later seek ro use your 
understand that? 

to my questions against you in the sentencing portion of,the oial. Do you, 

See supra notes 28-46 and accompanying text. 
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misconduct revealed during the providence inquiry in accordance 
with the relatively narrow constraints of Rule for Courts-Mar- 
tial 1001(b). 

admissibility of evidence of uncharged misconduct that would 
not otherwise be admissible under the rules governing 
presentencing procedure. An accused may agree to bargain away 
procedural barriers to judicial consideration of uncharged m i s -  

When developing a stipulation to accompany a pretrial agree- 1 conduct. Such a bargain, however, should be the result of choice, 
and not inattention. 

r" 
ment, or discussing the use of an accused's statements during a 
guilty plea inquiry, clarity should be maintained concerning the 
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Govemment ‘Employees Qui Tam Relators 
I _  

, 1 Major David Wallace’ 
d- , q Professor; Contmct Law Department , 

The Judge Advocate General’s School, United States A m y  . , 

Charlottesville, Virginia 

Clearly, Government employees who fortu- 
itously happen to be working on fraud cases 
and manage to rush to the courthouse first, 
should not be permitted to divert millions of 
dollars from the Treasury for their own per- 
sonal gain, When Congress amended the False 
Claims Act in 1986, it surely did not intend to 
give Government employees this type of wind- 
fall forpe~onning their Government jobs.’ 

of interest between government employment and the potentially 
lucrative benefits of serving as a qui tam relator. Should gov- 
ernment employees have standing as qui tam relators under the 
False Claims Act (FCA)?3 Senator Thunnond answers that ques- 
tion with a resounding “No!” Federal courts, however, have 
not shruled Senator Thurmond’s opinion. Since the 1986 amend- 
ments to the FCA, conflicting federal court opinions on this ques- 
tion have lead to uncertainty and confusion in the contracting 
community.’ 

Senator Stmm T h u m n d  This article addresses the qui tam relator issue through a six 
part analysis. It introduces the issue, provides the legislative 
history of the qui ram provisions to the FCA, discusses the present 
statutory scheme, evaluates the federal case law, addresses the 

Introduction 

policy considerations of government employee relators, and fi- ne translation Of the Latin phrase .‘qui Pro nally recommends a solution to resolve this issue. domino rege quam pro si ipso in hac parte sequitur” is “he who 
sues on behdf of the King as well as himself!’2 To combat 
fiaud against the government during the Civil War, Congress 
tapped private resources by passing “qui tam”legis1ation autho- 
rizing private parties to bring lawsuit on behalf of the govern- 
ment as “qui turn relators!’ For more than a century, a share in 
the potentially lucrative monetary recovery has provided qui lam 
relators ample incentive to vigorously prosecute qui tam law- 
suits. 

I 

”he contemporary concern for financial efficiency in gov- 
ernment causes some, like Senator Thurmond, to see a conflict 

Background and Legislative History 

The Original FCA 
F 

In 1863, Congress passed the FCA “to combat rampant fraud 
in Civil War defense contra~ts.”~ The FCA, known at the time 
as the “Lincoln Law,” provided for both civil and criminal sanc- 
tions for acts of fraud on government contracts! Such fraudu- 
lent conduct included “misrepresenting the costs of producing a 
product or charging the government more than the product’s 

‘ The author submitted this article to satisfy, in parr. the Mster of Laws degree requirement for the 44th Judge Advocate Officer Gnduate Course. ’he Judge 
Advocate General’s School. United States Amy, Charlottesville. Virginia. The analysis and opinions expressed herein are exclusively his own and do not neoessar- 
ily reflect the position of The Judge Advocate General or the Army. 

I 138 &NO. REC. S7217 (daily 4. May 21. 1992). Senator Thurmond made the statement in the context of introducing a bill to make technical amendments to the 
False Claims Ad. According to Senator Thunnond: 

The problem this bill addresses is that Federal c o w  have determined that Government employees may also file “qui urn” suits and share in 
the recowxy. Previously, no Government employee brought such a claim. However. technical amendments to the False Claims Act in 1986 
=moved the language that had bccn interpreted to prohibit such suits. As a result, Gwmment employees have now filed suits all over the 
country. 

BUCK’S LAW DICTIONARY 1251 (6th td. 1991). “Qui ram” is an abbreviation for the Latin phrase, “qui ram pro domino rege quam pro si ipso in hac parte sequitur? 
A qui tam action is a lawsuit under a StaNte. wfiich gives to the plaintiff bringing the action a part of the penalty recovered and the balance to the state. llu plaintiff 
describes himself as suing for the state as well as €or himself. Id. 

’ 31 U.S.C. 8% 3729-3733 (1988). 

m ‘ H. R. REP. No. 837. 102d Conk. 2d Sess. 6 (1992) (report notes that tluee federal wurts of appeals, and sevcral disnict courts have rendercd contlidng opinions 
on the issue of whether the 1986 amendments to the False Claims Act permit federal employee suits) breinatler H. R. Rep No. 8371. 

Act of Mar. 2. 1863. ch. 67. sec 3,12 Stat. 698. The purpose of the PCA was to encourage private citizens to assist in the fight against fraud. 

See REV. SW. 8 3490 (1874); REV. STAT. 8 5438 (1874). 

14 AUGUST 1996THE ARMY LAWYER DA-PAM 27-50-285 



I" 

reasonable Civil penalties under the 1863 FCA included 
a $2000 penalty for each false claim plus double the actual darn- 
ages incurred by the government.' 

The original FCA also allowed private citizens to bring qui 
tam suits on behalf of the United States. 'Ihe private plaintiffs, 
known as "relators:' received fifty percent of the damages and 
forfeitures recovered by the gdemmeht plus litigation 
Notwithstanding the potential windfall for successful relators, 
relatively few qui tam actions were initiated in the late nine- 
teenth and early twentieth centuries.I0 

During the period of industrial mobilization before World 
War II, the number of qui ram suits brought by relators dramati- 
cally increased" The Department of Justice considered many 
of these suits "parasitic" because the relators based their suits 
on information obtained from indictments, newspapers, and other 
public records.*2 The problem peaked in 1943 following the 
Supreme Court's decision in United Stares ex. rel. Marcus y. 

Hess.13 In that case, the relator's complaint closely resembled a 

REV. STAT. 0 5438 (I  874). 

pending criminal indictment. The government argued that this 
relator should not recover under the FCA because he did not 
contribute anything new to the discovery of the alleged fraud.I4 
In fhe majority opinion. Justice Black wrote that nothing in the 

8 language of the FCA barred therelator's action. Moreover, then: 
was "no reason why Congress could not, if it had,chosen to do 
so, have provided specifically pr the amount of new linforma- 
tion which the informer must produce to be entitled, to reward."1s 

The 1943 Amendments to the FCA 
1 

Following the Supreme Court's decision in Hess, the number 
of parasitic suits increased. In response, United States Attorney 
General Francis BiddIe asked Congress to repedithe qui 
provisions of the FCA.'6 In 1943, Congress amended the qui 
tam provisions to bar relators from bringing an acdon based on 
information that the government already pos~essed.'~ One of 
the effects of the 1943 amendments to the FCA was to bar qui 
tarn suits by federal government employees.1s 

' Id. The statute provides, in part, as follows: 

Evay person who makes or causes to make, or presents or causes to be presented, for payment or approval. to or by any person or officer in the 
eM1. military, or naval services of the United States . . , knowing such claim to be false . . . or who . . . =uses to be made . . . any false bill . . 
. or who enters into agrement to defraud the Government. . . or who, having charge . . . of any money . . . conceal(s) such money . . . shall be 
imprisoned pt hard labor for not less than one nor more than five years, or hned not less than one thousand dollars nor more than five thousand 
dollars. 

' S. Rep. No 34699th Cong.. 2d Sess. 8 (1986). Qui tam i s  M abbreviation for the Latin phrase. "qui lam pro domino rege quam pro si ipso in hac parte sequitur," 
The translation is "[wlho sues on behalf of the King as well as himself." BLACK'S LAW DI~ONAIIY 1251 (6th ed. 1991). 

r" 
! 

I 

i 
Fmncis E. Purcell. Jr.. Qui lam under the False Claim Amendments Act of 1986: lke Need for Ckar Lrgislative Expression, 42 CAm. U.L. REV. 935.940 (1993). 

'I Tanuny Uinshaw. Comhr~tion and Applicaiim o f  "Public Disclosun" and "Original Soume" Jurisdictional Bars under 31 USC Section 373O(e)(4)-Civil 
Actio- for W e  Cloims, 117 A L R .  F~D. 263 (1994). 

See 89 C m .  RE. 10.846 (1943). 

317 U.S. 537 (1943). 

r" 

Joan R. Bullodz The Pebble in fhe She: Making fhe Gue  for the Government Employee, 60 TE". L. REV. 365,369 (1993). 

Hess. 317 U.S. at 546. n.12. 

See h e r  from Attorney General Biddle to Senator Fderidc Van Nuys. Chairman of the Senate Judiciary Committee (Mar 22.1943). reprinted in 89 CONG. &. I 
I 7.571 (1943). In the letter, Biddle stated 85 follows: 

The mul t  of [the Has]  decision is that whenever a grand jury rcturns an indictment charging fraud against the Govemment there may be a 
scramble among would-be inbnners to see who can be the first to file civil suit based on charges in the indictment. Then are now pending 19 
such suits. In 18 of these suits the basic allegation of the tnformers' pleadings were copied from the indictments. To offset this condition the 
Deparlment of Justice has undertaken to file civil actions rt the same time that the indictment returned. But this has been found imprac- 
tical. Moreover, this make-shift practice does not give adequate time in which to prepare proper pleadings. I believe tha Congress should by 
legislation put a stop to this unseemly and undignified scramble. The Gomnmedt should have sufficient time in which careFully to consider 
the advisability of bringing such suits and the natm and contents of the pleadihg to be tiled. instead of being forced to pmeed in the hasty 
manner which alone is now available. 1 ,  1 

I 

Hinshaw, supra note 1 I, at 2. 

Patrick W. Hanifin, Qui Tom Suits by Federal Gmernmenf Employees Bared on Governtnenf Information, 20 Pus. Corn. LJ. 557.567 (1990). 
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1 The 1986Amcndments to the FCA i 
‘ 1 ,  i .  

, I  

* .  
During the-early a98Os, Congress dramatically inkreased 

’ spending for ‘government procurements, resulting in a corre- 
’sponding increase in p r k k m e n t  friud,‘b To combat this fraud, 
in 1986 Congress made sweeping amendments to the FCA to 
strengthen and modernize the sbtute.fO The most significant 
‘change concemk‘d the status of the 4’14; turn relator?’ Congress 
made the change, in part, because: 

I , , ’  i ’ .. 
Judicial interpretation of the 1943 amendment 

but also closed the door to two kinds of legiti- 
mate whistleblower, or “honest informer” ac- 
tions: (1) suits by those who had independent 
information of fraud that the government also 

‘ happened to possess; and (2) suits by those 
who bad given the information to the govern- 
ment before they sued and then found them- 
selves barred by having done soF2 

1 * found that it not only barred parasitic lawsuits, ’ 

. 
r Y /  

fi 

The 1986 amendments, in marked contrast to the 1943 amend- 
ments, enlarged the role of the relator by lowering jurisdictional 
requirements for “honest informers.”23 The sponsors of the 
amendments did not contemplate government investigators and 
auditors filing qui rum suits based on information obtained dur- 
ing the course of their employment.u 

at Statutory Framework 

Because the majority of the recent federal decisions turn on 
the specific language of the statute, it is important to consider 
that language. The statute provides, in p h ,  as follows: 

1 1 ,  (4)(A) No court shall have jurisdiction over 1 

an action under this section bused upon pub- 

- 

,lie disclosure of allegations brtransactions in 
a criminal, civil, or administrative hearing, inb 1 

a congressional, administrative, or General, 
Accounting Office report, hearing, audit, or 

e action,is brought by the-Attorney General 

i 

J 

investigation, or from the news media, unless 

or the person bringing the action i s  
nul source of the information. 

F 

I .  

B) For the purpose o 
nal source” means an individual who has ‘di- 
recr and independent knowledge of the 
information on which the allegations a~ based I 

and has voluntarily provided the infonnution 
to the Governryent before filingan action un- 
der ,the section which is based, Dn the infor- 

I ,  

, 1  

r To determine if jurisiiiction exists for dui h n  actions under 
the present Gtatdtory framework, the following questions must 
be considered: (1) have allegations made by plaintiffs been pub- 
licly disclosed?; (2) if so, is the disclosed information the basis 
of the plaintiff’s action?; and (3) if yes, is the plaintiff the on@- 
nal source of that information? - - . - -- - . . 

) <,r, 7 

Public > Disclosure I ’  1 *  

The language ofg373O(e)(4)(A) only bars actions based upon 
the public disclosure of allegations or transactions through cer- 
tain reports, hedrings, audits, investigations, or the news media. 
ThC pkase “based upon” means “derived from.” A relator bases 
their qui tarn action upon public disclosure only where the rela- 
tor has ‘actually derived from that disclosure kndwledge of kcts 
underlying his action?’ The section’s language bguably r‘e- 
flects congressional nt that parasitic suits, ,such ass Has, 
should remain‘prohibited.26 In United States M CAC-Ramsay, 

rc 

: l i  ‘ ’ ( 1  , 
l9 Purcell. supra note 10,at 943. Purcell states,% 1981 Government Accounting M c e ’ s  report estimated that fraud cast the k d e h  government between $ISOsnd 
$200 million dollars over a twand-half year period.” Id. According to Mark A. Thompson, the Department of Justice estimates the lewJ of p u d  to be one-tenth 
of the entire federal budget or $100 billion. Srealrh Law: Cashing In on Milirary Fraud. Cal. Law.. Oct. 1988. at 33. 

False Claims Amendments Act of 1986, Pub. t. No: 99-562, 100 Stat. 3153. 3156-57 (1986). Congress changed three areas of the False Qaims Act’Jpnor 
language: damages and awards, filing procedures, and the status of qui lam relators. 

‘’ 31 U.S.C. 4 3730(b)-(d). 

H. R. Rw. No. 837. sup 
I ,  i fl PurceU. supra note IO, at 948-49. 

I , I  H.R. Rep. No. 837, s 
I 

I 

See United States ex rel. Siller v Becton Dickinson. 21 R3d 1339 (4th Cir. 1994). The United States reted the “based upon“ in a 
manner similar to the couq in Becfon Dickinson in Stludi Arabia $: Nelson. I13 S. CI 1471 (1993). In that case. the Court was asked to interpret a statute that 
provides jurisdiction @nst a foreign state. The Court stated “Although the Act K A ]  contains no definition of the phase ‘based upon,’ and the sparse kgkhti~ 
history offers no assistance, guidance is  hardly necessary:’ Id. Refaring to a dictionary definition, the Court held that a claim was “based upon”conduct only if that 
conduct formed the basis or foundation for the claim. Id. 

rc4 

Hanifm. supra note 18. at 570. . 
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the court stated it is evident from 8 3730(e)(4) that Con- 
gress intended to bar parasitic law suits, that is, suits based on 
public information. In contrast, other courts have noted that 8 
3730(e)(4) lacks adequate legislative history to fully know and 
understand the intent of Congress. These courts have narrowly 
defined the statutory language.28 

I“, 

Original Source 

The second element is the “original source” provision. ?he 
statute explicitly states that a relator is an“origina1 source” who 
may file a qui tam suit if he has direct and independent knowl- 
edge of the information on which the allegation is based and has 
voluntarily provided the information before filing an action. 
Most courts addressing this language have interpreted “direct” 
to mean that a relator who based his action on public d i s cb  
sures must also have witnessed a portion of the fraudulent con- 
d ~ c t . 2 ~  The courts have interpreted “independent” to mean the 
relator did not derive his information from a public ~ource.~O 

Whether a government employee has direct and independent 
knowledge i s  a factual determination to be made by a court. 
Obviously, some types of government positions lend themselves 
to direct and independent knowledge. Two recent court deci- 
sions address this issue. In United States ex. ml. Fine v. MK 
Ferlpuson CO.,” a federal district court held that Harold R. Fine, 
an auditor for the Office of the Inspector General for the De- 
partment of Energy, did not have direct and independent knowl- 
edge because he did not personally conduct the audits that led to 
the public disclosures. Similarly, in LeBIanc M Raytheon CO.,)~ 
the federal court held that Roland LeBlanc could not have inde- 
pendent knowledge. reasoning that the “fruits of [his] effort be- 
long to his employer.” 

Judicial Interpretation 

The federal courts, at the district and appellate levels, have 
rendered conflicting opinions on the issue of whether the 1986 
amendments to the FCA permit federal employee suits.33 ’The 
fmt case after the 1986 amendments to percolate to a court of 
appeals was United States ex. rel. Erickson v. American InstirUte 
of Riohgical Sciences.” In American Institute, the relator, Dr. 
James Erickson, was an employee of the Agency for Interna- 
tional Development (AID), a Department of State agency. 
Erickson was the cognizant technical oficer for the AID Ma- 
laria hoject, which included responsibility for the administra- 
tion of the project. The AID contracted with the defendant, 
American Institute of Biological Science (AIBS), to work on 
the Malaria Project. In December 1986, Dr. Erickson reported 
alleged contract violations and misconduct by AlBS to officials 
at AID. In February 1988, AID decided not to pursue the alle- 
gations of fraud against AIBS, and Erickson filed a qui tam ac- 
tion. 

?he federal appellate court addressed the issue of govern- 
ment employees as qui tarn relators, in part, as follows: 

The current qui tarn statute does not directly 
address whether government employees may 
maintainqui tam actions. Thus, the answer to 
this question must be sought indirectly through 
the statute’s structure, history, and purpose. 
Such an inquiry makes clear that there is no 
blanket exclusion of government employees 
as potential qui tarn relat0rs.3~ 

744 E Supp. 1158.1159 (S.D. Fk 1990). 

United States ex. ml. Williams v. NEC Cop.. 931 E2d 1493, 1499 (1 Ith Cir. 1991). 

See, c.g.. United States v. Wang. 975 F.2d 957.961 (9th Cir. 1994). 

United States LZ ml. Stinson, Lyons v. Prudential Ins. Co., 944 E2d 1149. I 1 6 0  (3rd Cir. 1991). 

861 F! Supp. 1544. 1554(D.N.M. 1994). 

913 E2d 17.20 (la Cir. 1990). 

H. R. REP. No. 837. supra note at 9. 

716 F. Supp. 908 (E.D. Va 1989). 

14 

35 Id. at912. 
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Regarding the statute’s structure, the court made several ob- 
servations. First, in defining the classes of persons eligible to 
bring qui lam actions, Congress could either have chosen to make 
digible only certain defined p u p s  of persons and exclude oth- 
ers or have chosen to include all persons as eligible qui tam 
relators with certain specific exceptions.36 Congress chose h e  
latter As a result, the statute first permits any “per- 
son” to bring an action and then specifically excludes two groups 
of people and two categories of information. The groups of 
people include members of the anned forces, Congress, the ju- 
diciary, and senior executive branch officials.3B The two cat- 
egories of information are those (1) based on allegations that 
are subject of a civil suit or administrative civil money penalty 
pr0ceeding3~ and those (2) based on the public discJosure of 
allegations or transactions unless the person bringing the action 
is an original source of the information.1° 

Commenting on the statutory structure, the court concluded 
that “[tlhe inference invited by Congress’ choice on structure i s  
compelling: Government employees are. included in the gen- 
eral universe of pevissible qui turn plaintiffs unless, in the par- 
ticular circumstances, they fall into one of the four specifically 
defined excluded groups.*’4L 

The next significant case to address the issue was LeBlunc y. 

Raytheon Co., IncZ Roland A. LeBlanc, a quality assurance 

Id. 

31 U.S.C. 0 373o(e)(1)(1995). 

Id. 0 3730(e)(2). 

s Id. 5 3730 (e)(3). 

Id. 8 3730 (e)(4). 

specialist for the Defense Contract Administration Service 
(DCAS), alleged that he observed fraud in the performance of 
government contracts by Raytheon Company.“ LeBlanc filed 
a lawsuit under the qui tam provisions of the FCA. The district 
court concluded that the FCA excludes government employee 
relators.M The court of appeals sustained the decision but sig- 
nificantly narrowed its impact. 

’ 

The appellate court soundly rejected the district court’s analy- 
sis of the public disclosure issue and concluded that the FCA 
does not preclude government employees from bringingqui turn 
actions based on information acquired during the course of their 
empl~yment ,~~ The appeilate court, however, held that because 
it was LeBlanc’s responsibility, as a condition of his employ- 
ment, to uncover fraud, he did not possess the independent 
knowledge necessary to qualify as an original source.46 

In United States ex. rel. Williams v. NEC c~rp.:~ the court 
held that the public disclosure provisions of the FCA prohibit a 
government employee from filing a qui tam suit based upon in- 
formation acquired while working for the government.’* In 
Wlliurns, the relator worked as a civilian attorney for the Air 
Force, and as part of his official duties, he investigated NEC 
Corporation and its wholly owned subsidiary for bid rigging. 
He submitted a report of the alleged bid rigging to his supe.rvb 
SOT.“ The Depattment of Justice moved to dismiss the relator’s 

‘I United States a. rei. Erickson v. American Institute of Biological Sciences, 716 F. Supp. 908,913 (E.D. Va. 1989). 

913 F.2d 17 (1st Cir. 1990). 

Id. at 17. 

Id. at 31. The dishict court concluded that because government employees “maintain a dual status-anns of the government while at work. private citizens while 
not at w o r k 4  ‘public disclosure’ necessarily occurs whenever a government employee uses government infomation he learned on the job to file a qui tum suit in 
his priMte capacity.” The disbict court went on to conclude that all government employees are b a r d  under the original source exception, as well. 

Id. at 32. The Court stated that the lower court’s analysis of the. issue required the assumption that government employees lead schizophrenic lives and can 
publicly disclose informstion to themselves. 

1 Id. The court emphasiled that the decision was limited to the & and that the conclusion did not mean that no government employee could q d i f y  to bring a qui 
tarn action under the. original s o m e  exception. 

931 E2d 1493 (11th Cir. 1991). 

a Id. at 1499. 
\ 

a Id. at 1495. The relator contended that when he first became suspicious about the award of contracts to the defendant he discussed his suspicions with the 
approprirte authorities, and thcy indicated that they were not interested in pursuing the matter. The United States claimed that the Air Fbrce did not ignore the 
relator’s allegations, but was conducting an actix ongoing investigation of his allegations. 7he court noting that nothing in the FCA requires a relator to wait until 
the United States declines to initiate suit before filing a qui ram complaint, held that this factual dispute was of no consequence. 
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complaint for lack of jurisdictionm and argued that the relator 
acquired and developed the information that formed the basis of 
his complaint during the come of his employment with the Air 
Force. The district court granted the Department of Justice’s 
motion to dismiss on other grounds.51 On appeal, the appellate 
court found that nothing in the plain language of 9 3730(e)(4) 
bars every government employee from bringing a qui tam ac- 
tion. The court, therefore. declined to judicially create an ex- 
ception. It specifically stated that the FCA bars government 
employees from bringing a qui tam action based upon publicly 
disclosed information when the employee is not an original 
source of the information?* 

The Department of Justice suffered another setback in United 
States v. CAC-Rant~ay.~~ In CAC-Ramsay, a former Medicare 
fraud investigator, upon retirement,filed aqui turn action against 
a health maintenance organization and two of its affiliated pro- 
viders alleging that the organizations accepted substantial over- 
payments from Medicare. The court found that the FCA allows 
any person to bring aqui turn suit except four classes of persons 
specifically excluded by 0 373qe). The court noted that the 
relator filed suit after seeing no meaningful action taken by the 
government, which appears to be exactly what Congress intended 
regardless of whether the relator i s  a government employee. 

The two most recent cases, United States ex. re1 Fine y. Chev- 
ron U.S.A. Inc. and United Stares er. re1 Fine y. University of 
California, originated with the same relator, Harold R. Fine, and 
were decided jointly by the Ninth CircuitPJ The Department of 
Energy employed Mr. Fine as an assistant manager of a regional 
audit office, and he was responsible for not only auditing gov- 
ernment contractors but also supervising other auditors perform- 
ing that function. ’Ihe court found that Fine retired from his 
position in 1992 and that he was disgruntled because his super- 
visors either could not or would not take action against every 
perceived violation he brought to their attention. 

f- 

From 1992 to 1993, Fine filed seven qui tam actions in vari- 
ous district courts throughout the western United States. Coun- 
sel for the University of California Board of Regents and Chevron 
moved to dismiss their suits in the United States District Court 
for Northern California, and the district court granted both mo- 
tion~.’~ On appeal, a panel of United States Court of Appeals 
Ninth Circuit judges reversed and remanded. An en banc court 
re-heard the cases de nova. In a seven to two vote, the court 
vacated the reversal and &med the district court’s dismiss- 
al~.’~ In writing the majority opinion, Judge Cynthia Holcomb 
Hall stated, in part, as follows: 

The statute provides that a relator seeking to 
avoid the bar against suits based on public 
disclosure must show both that he has a direct 
and independent knowledge of the informa- 
tion on which the allegations are based, and 
that he has voluntarily provided the informa- 
tion to the Government before filing an ac- 
tion. 

The district court is surely correct in its con- 
clusion that Fine was no volunteer. He was a 
salaried government employee, compelled to 
disclose fraud by the very terms of his em- 
ployment. He no more voluntarily provided 
the information to the government than we, 
as federal judges voluntarily hear arguments 
and draft dispositions. 

Interestingly, the “linchpin” of Judge Hall’s analysis regard- 
ing Fine’s status as a volunteer closely tracks the reasoning in 
LeBlan~,~’ a United States Court of Appeals for the First Circuit 
decision. In LeBlanc, the court noted that the relator, LeBlanc, 
a quality assurance specialist, had a duty to uncover fraud as a 
condition of employment. 

Id. at 1494-95. ’Ihe Department of Justice argued that the FCA bars any suit by a govanment employee who based the action ou informuion acquircd in the 
course of government employment. 

’I Id at 1495. The district COW dismissed the action for Ulun to state aclaim for whim relief could be granted and did not address the jurisdiction issue raised by 
the Department of Justice. 

Id. at 1500. 

744 E Sum. 1158 (S.D. Fla. 1990). 

United States a. rel. Fme v. Chevron U.S.A.. No. 93-15012; United Ststes a nl. Rne v. Uniwxsity of California, No. 93-15728, 1995 U.S. App. LEXIS 35022 
(stb cir. Dec. 12,1995). 

Id.  at *3. The distric~ court concluded that in the case against Chevron that “it makcs no sense“ to permit MI. Fine to bring a qui urn action. In the case against 
the University of California, the Court issued a published opinion. Fine V. University of Cofifornicr. 821 l? Supp. 1356 (N.D. Cal. 1993) In that opinion, the district 
court held that Mr. Fine w84 not an original 60urce and that inspector general auditors should be barred from bringing qui lam actions springing from inspeftor 
general audits. 

~6 Although it was a seven to two vote three judges mte concurring opinions. 

LCBlanc v. Raytheon c4., Inc..913 E2d l7.20(lst Cir. 1990). 
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Concurring with Judge Hall’s majority opinion, Judge Trott 
used a more powerful and probative analytical approach by fo- 
cusing on legislative intent rather than on the meaning of the 
word “voluntary” in the statute. Trott observed that reading the 
qui tam provisions in conjunction with the complementary pro- 
visions of the Inspector General’s Act shows that Congress did 
not intend current or retired inspector general employees to have 
standing as relators. In quoting from the government’s “sen- 
sible” amicus brief, Trott stated that such a lawsuit would “give 
every government auditor a personal financial stake in matters 
that he pursues as part of his federal duties!’ Trott wondered, 
“Why would Congress silently permit auditors like Inspector 
Fine to use their salaried jobs to set up private lawsuits when 
such auditors are also subject to a myriad of legal duties and 
responsibilities, all of which command independence and free- 
dom from personal involvement in their In the same 
vein, Trott found it “bizarre“ that government employees can- 
not use “frequent flier miles” for personal use, but under the 
original panel’s earlier decision, they can pursue lucrative qui 
tarn ~uits .5~ 

The cases outlined above illustrate the different conclusions 
that the federal courts at both the trial and appellate level have 
reached on this issue. The policy considerations, therefore, be- 
come far more important in the analysis of the issue. 

Policy Considerations 

Policy Considerations Against Government Relators 

It took the Department of Justice five years to propose a leg- 
islative f ix  to the 1986 amendments to the FCA. In November 
1991, the Department of Justice proposed amendments to the 
FCA to prohibit qui tam suits by government employees.60 In 

, 

my opinion, the Department of Justice’s position on prohibiting 
government employee relators as a matter of public policy is 
correct with a caveat. At least seven policy reasons supportpro- 
hibi ting government employee relators . 

r“ 

First, government employees may have a strong incentive to 
rush to the courthouse when they have any information about a 
criminal or civil fraud investigation, which impairs the 
government’s fraud fighting efforts. For example, the House 
Report states that “[tlhe unsealing of the case sixty days after it 
is filed, as provided under the qui tam provisions, will alert the 
target of the investigation to the Government’s inquiry, and thus 
impair the investigation and substantially lessen the chance of a 
criminal conviction or recovery.”61 Given the underlying con- 
gressional intent in the 1986 amendments to the FCA to 
strengthen the government’s anti-fraud capabilities, it is  
counterintuitive to take actions that could hinder that effort. 
Judge Trott voiced the same concern when he concluded, “Per- 
mitting auditors to sue literally would destroy the government’s 
anti-fraud and anti-waste programs!’62 

Second, permitting government employees to bring qui tam 
suits undermines their incentive to report all evidence of fraud 
to responsible officials and may encourage them to hoard infor- 
mation, so that they can profit from it later in a s ~ i t . 6 ~  Judge 
Michael Hawkins, in concumng with the majority opinion in 
Fine considered, in part, this policy implication and stated: 

The policy implications which flow from con- 
lh 

cluding otherwise are frightening. Agents of 
the United States who are sworn to gather facts 
in a fair and neutd manner, would, like the 
small town traffic magistrates of a thankfully 
bygone era, have a personal financial stake in 

United States ex. rel. fine v. Chevron U.S.A.. No. 93-15012; United States ex rel. Fine v. UniKrsity of Caiifornia, No. 93-15728, 1995 U.S. App. LTktS35022, 
at *8 (9th Cir. Dec. 12. 1995) (Judge Trott listed a series of regulations that pmhibit or at least discourage government employees from developing a person& 
financial involvement in their work. These include: (1) inspector general employees prohibition from using their public office for private gain, 5 C.F.R. 8 2635. IOl(bX7); 
(2) use of government property or gowrnment time for personal purposes, 5 C.F.R. 98 2635.704, 2635.705; (3) traffxkhg “inside informaion” for personal 
dvantage. 5 CF.R. 44 2635.101(b)(3); (4) participating in any government matter in which the govmment employee has a finical intmst. 5 C.F.R. 5 2635.501. 
2635.502; and (5) holding of financial interests that m y  conflict with the impartial performance of government duties, 5 C.F.R. 9 2635.403.). 

59 Id. Judge Trott invokes the reader’s imaginaion by considering the possibility of Internal Revenue Service auditors filing qui ram suits against companies they 
just audited. Moreover, he states: , 

Shades of the days leading up to the French Revolution of 1789 when raxes were collected by a private concern called the “Feme Generale:’ 
B ‘Tax Farm.” The first to be guillotined in the Place de la Revolution during the incarndine Reign of Terror were the hated private &ax 
collectors who made a profit by collecting more from the public than the amount needed by the government. 

H. R. REP. No. 837, pupw note 4, I 1 1 .  - 
a Id. 

Fine. LEXlS 35022. at ‘24. 

Id. at ‘29. 
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the outcome of their efforts. Persons whose 
job it is to discover and report fraud to their 
supervisors would benefit from downplaying 
the importance of their discoveries . . , . It is 
difficult to imagine that Congress, through the 
enactment of these complementary measures, 
could have intended the creation of some sort 
of mad combination of the Sheriff of 
Nottingham and Inspector Clouseau.64 

Third, gwernment employee relators do not add to the 
government’s knowledge of fraud because the information is 
already in the hands of the government under principles of 
agency. Therefore, if the information does not add any value to 
the government’s effort to combat fraud, why, as a matter of 
public policy, reward someone for telling the government some- 
thing it already knows? Critics of this position may argue that it 
ignores reality because, while the government may possess in- 
formation as a whole, it is of no consequence unless an indi- 
vidual or organization that can take action on behalf of the 
government. 

Fourth, permitting government employees to sue under the 
qui ram provisions of the FCA is a second reward for their in- 
vestigative efforts?’ The federal government pays government 
employees very well to perform certain functions. Why should 
a government employee be able to receive additional compen- 
sation associated with a qui tam suit simply because his job re- 
sponsibilities fortuitously allow him to learn of the fraud? A 
likely consequence of permitting government employee rela- 
tors under the present scheme will be that GS-09 auditor or in- 
vestigator positions will become more lucrative than senior 
executive service positions.66 

r“\ 

Fifth, the present scheme encourages employees to focus their 
investigative efforts on those jobs that have a high financial pay- 
off. Arguably, a government employee relator may postpone 

* Id. 

Bullock. supra note 14. za 382. 

investigative efforts to allow a potential recovery to become 
larger.67 

Sixth, a conflict of interest arises if a government employee 
relator remains on the case after filing aqui rum action. Federal 
law provides that no government employee can serve in a post 
in which he has a conflict of interest.68 Moreover, having per- 
sonal and financial interests of government employees conflict 
with their public duties and responsibilities offends a number of 
ethical prohibitions. These include: (1) using government prop- 
erty or government time for personal purposes, (2) trafficking 
“inside information’’ for personal advantage, (3) paaicipating 
in any government matter in which the employee has a financial 
interest. and holding financial interests that may conflict with 
impartial performance of government duties.69 Critics may ar- 
gue that if Congress sanctions the activity it would not be a vio- 
lation of these prohibitions so long as the employee takes no 
action adverse to the government’s intemts. 

Seventh, it is likely that government employees would mis- 
trust and compete with each other. The mistrust and competi- 
tion would likely lead to decreased efficiency because employees 
may be reluctant to share critical information regarding a case 
for fear that a fellow employee may use the information for per- 
sonal gain to the financial detriment of the government employee 
who shared it. 

Policy Considerutionsfbr Government Relators 

A number of public policy arguments support government 
relators. First, proponents argue that the government, for any 
number of reasons, refuses to follow up on credible evidence of 
fraudulent behavior in many Arguably, the government 
frequently does not pursue allegations that could develop into 
significant fraud cases because of a ‘Tudgment by federal audi- 
tors, investigators,’and attorneys that devote scarce resources to 
a questionable case may not be effi~ient.”~’ 

The Aderd limes. February 1995. A general service 9 employee m s  between $34,981 and $45,475 depending on their step level. A senior executive service 
employee earns between $99.673 and $120.470 depending on their lewl. 

* Bullock. supra note 14. at 382. 

Id. at 383. 

United States a. rei. Fine v. Chevron U.S.A.. No. 93-15012; United States cx ml. Fine v. University of California No. 93-15728, 1995 U.S. App. E X I S  35022, 
at *24 (9th Cit Dec. 12.1995). 

H. R. REP. No. 837. supra note 4. at 11 .  

’I Bullock. supra note 14. at 386. 
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Second, a closely related argument is that the government 
does not pursue many cases due to resource and budget con- 
straints.n Scarce resources will continue to limit the govern- 
ment’s ability to effectively fight fraud. Government employee 
relators thus help the government by saving and making money. 
They help save money by dedicating significant private resources 
to bringing a case to a successful conclusion. Government em- 
ployee relators make money for the government through recoup- 
ment from contractors. 

Third, proponents of government relators argue that it is a 
“win-win” situation for the government employee relator and 
the government. Government employee relators have a greater 
incentive to aggressively pursue fraud because of the potential 
for substantial financial gain. The government wins because 
highly motivated relators greatly enhance efforts to combat 
fraud.” 

Fourth, government employee relators may actually deter 
fraudulent conduct because contractors would soon realize they 
no longer could rely on the “ineptitude or malaise of govern- 
ment employees in ferreting out illegal acti~ity.”~‘ 

Proposed Solutions and a Recommendation 

The sponsors of the 1986 FCA amendments simply did not 
contemplate the issue of government employees using informa- 
tion they learned in the course of their duties as the basis of 
lawsuits in their own  name^.'^ Federal courts that permitted 
government employee relator suits strictly focused on the literal 
language of the statute. These c o w  generally concluded that 
Congress removed a broad jurisdictional bar and replaced it with 
a more specific and less restrictive set of jurisdictional 

Justice Antonin Scalia. in Green v. Brock Luundry Machine 
Co.n, noted that, “We are confronted here with a statute which, 

if interpreted literally, produces an absurd result . . . I think it 
entirely appropriate to consult all public materials.” Likewise, 
Justice Stephen Breyer noted the following: 

Blackstone himself, more than two hundred 
years ago, pointed out that a court need not 
follow the literal language of a statute where 
doing so would produce an absurd result. He 
said that if “collaterally . . . absurd conse- 
quences, manifestly contrary to common rea- 
son arise out of statutes, those statutes are, with 
regard to those collateral consequences, 
void.”78 

There is no question that the Supreme Court could settle this 
issue. Conpss, however, needs to address it with a legislative 
revision to the FCA because the confusion arose from the unin- 
tended consequence of the specific language of the 1986 FCA 
amendments ?9 

In 1992, Congress introduced two bills intended, in part, to 
address the issue of government employee relators.”O To date, 
Congress has not enacted either bill or any compromise legisla- 
tion. The bill that originated in the House of Representatives, 
H.R. 4563, seeks to prevent government employees from filing 
qui ram suits based on information obtained during the course 
of their employment unless the government employee relators 
adhere to rigid notification guidelines.”’ House Resolution 4563 
requires government employee rdators to have disclosed the 
information at least twelve months prior to filing an action.** 
Further, it requires government employee relators to provide the 
inspector general of their agency with all relevant facts regard- 
ing the alleged fraud. It also requires government employee 
relators to submit written notice of the disclosure to their super- 
visor and the Attorney General!’ Finally, the government has 
twelve months to file suit against the contractor. After the expi- 

Id. 

Id. 

74 Id. (citing John C. Coffee, J t .  Understanding the Plaintiff’s Attorney: The Implications o f  Economic Theory for Private Enforcemennt of Lmu Thmugh C h s  and 
Derivative Actionr. 86 COLUM. L. REV. 669.672 n.6 (1986). 

H. R. REP. No. 837. supra note 4, at 8. 

31 U.S.C. 8 373qe) (1995). 

490 US. 504.527 (1989). 

Hinshaw. supra note 11, at 29. 

’R H. R. REP. No. 837. supra note 4. at 11. 

S. 2785, 102 Cong., 2d Sess. (1992); H.R. 4563,102 Cong., 2d Sess. (1992). 

Punxll. supra note IO. af 967. 

F 

H.R. 4563. 102d Cong.. 2d Sess. 2 (1992). 

Id. 
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ration of the twelve month period, a government employee rela- 
tor may proceed with a qui tam action.n4 

Arguably, H.R. 4563 does not address the public policy con- 
cerns mentioned above. Government employee relators may 
still be compensated twice for the same work, may focus their 
investigative efforts on those jobs that have a high personal fi- 
nancial pay off, may have personal and financial conflicts of 
interest contrary to a myriad of federal regulations, and may 
mistrust and compete with other government employees because 
of the payoff of bringing a suit. House Resolution 4563 does 
not solve the problem, but it may breed a more sophisticated, 
patient government employee relator. 

The second bill, which originated in the Senate, bans all qui 
ram suits brought by government employees who base their ac- 
tions on information obtained during the coume of their govern- 
ment employmenLs5 Senate Bill 2785 (S. 2785) provides, in 
part, that, “[nlo court shall have jurisdiction over an action un- 
der subsection (b) of this section that is based, in whole or in 
part, upon information obtained in the course or scope of gov- 
ernment employment.”s6 

Both the House and Senate impose restrictions on suits initi- 
ated by government employees under the FCA.” Tbe differ- 
ence, however, between the two bills is significant. House 
Resolution 4563 requires only that the government employee 
relator notify an inspector geneml or other government official 
and then imposes a year waiting periodss Senate Bill 2785 cre- 
ates a strict jurisdictional bar prohibiting all qui tam suits based 
on information learned by the government employee relator 
during the course of his ~mployment.’~ 

Both proposed solutions have critics. Some commentators 
are critical of the Senate’s approach because “government em- 
ployees do not possess split personalities, half government ern- 
ployee and half public citizen . . . If the government refuses to 
act on evidence of false claims known by a government em- 
ployee, even if learned durirlg the course of employment, the 

Id. 

S. 2785. 102d Cong.. 2d S a .  3 (1992). 

Id. 

PUlcelL supra note 10. at 972. 

employee should be entitled to proceed in the initiation of aqui  
ram suit under the EA.”* Such critics would likely support the 
version introduced in the House. The problem with H.R. 4563 
is that it does not adequately address the underlying public policy 
concerns regarding government employee relators. In a sum- 
mary of all of the public policy concerns that would still exist, 
the House stated the following: 

They said that permitting such suits under- 
mined the incentive for such employees to 
report all evidence of fraud to responsible gov- 
ernment officials; that there were numerous 
avenues to encodrage such reports; and that 

, government employee cases do not add to the 
Government’s knowledge of Illegal behavior 
since the employee’s infomation can be can- 
sidered already in the hands of the Govern- 
ment under principles of agency. They argued 
that current employees of the Government 
would compete in a race to the court hbuse, 
undermine government investigations that 
were not yet ripe, and obtain compensation in 
cases that the Government was pursuing with 
vigor.91 

In my opinion, S. 2785 offers the best solution to the issue. 
First, it addresses dl of the public policy concerns regarding 
government employee relators by prohibiting them from bring- 
ing an action based on information learned during the c o m e  of 
their employment. Second. it preserves the right of government 
employees, who learn of fraud outside of their employment, to 
bring a qui tam action. 

Senator Thurmond is correct that diverting money from the 
public treasury to pay government employees to do what the 
government already pays them to do does not make sense as a 
matter of law and public policy. Congress can put this issue to 
rest by specifically excluding qui ram suits from government 
employee relators who base their action on information learned 
during the course of their employment. 

F’udl .  supra note IO,  at 970. 

*I H. R. REP. No. 837. supra note 4. at 11. 
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r TJAGSA Practice Notes 
1 

I i rc Faculty, The: hdgeAdvocate . .  
1 )  , - 4  

The police officers followed the truck and pulled alongside It 
as 'it stopped behind other traffic at ared light. One of the police 
[officers approached the truck and directed the driver, James 
Brown, to put the vehicle in ptk J The officer observed two 
latge plastic bags of crack cocaine In the hands of the passenger, 

( I  

Supreme Court Upholds Pretextual Searches: 
' h i r e d  Sides v. Whren 

L L L  

In Michael A. Whren and James i Brown v. United States 
(Whren),' the United States Supreme Court upheld the tempo- 
rary detention of a motorist based on a trafic violation even 
though the traffic violation was allegedly a pretext to cloak the 
real motivation for the detentiop-a search for evidence of an- 
other crime. Although the defendants claimed that the real rea- 
son for the detention was to search for drugs, a unanimous Court 
held that the detention was lawful under the Fourthhendment? 
The Court held that police officers' subjective intentions play 
no part in determining whether a Fourth Amendment intrusion 
is valid.3 Yhmn may signal the Court's approval of pretextual 
searches, at least in the context of traffic stops, and it indicates 
that a search generally will not be unconstitutional simply be- 
cause the police had ulterior motives. 

In Whren, plainclothed police officers were patrolling in an 
'unmhked car in a drug area in the District of Columbia. Their 
suspicions were &used when they observed a p c k  with tem- 
porary license plates and two youthful occupants a o  remained 
stopped at a stop sign for an unusually long time. 'When the 

'police officers made a U-turn to head back to the truck, it sud- 
denly turned to its right, without signaling, and sped off at an 
unreasonable rate of speed:' 

at *7 (S. Ct. June 10.1996). . 
I 

U.S. CONST. amend. W. 1 

Mi&& 'Whren. Brown and Whren wen? arrested and several 
types of illegal drugs were discovered in the vehi~le .~ 

1 
i 

At their trial for various federal drug offenses, Brown and 
W r e n  moved to suppress the drugs found in the vehicle: "I'hey 
argued that the stop was not based on probable cause nor rea- 
sonable belief' that they were engaged in illegal drug activity. 
They also argued that the'pdlice officers' asserted ground for 
approaching the vehicle to warn the driver concerning traffic 
offenses was not valid and merely a pretext to search for contra- 
band.4 The district court denied the suppression motion hold- 
ing that the traffic stop was proper. The defendants were 
subsequently convicted? The appellate court ai€irtned the con- 

onsl' and the Supreme Court granted certiorari:. 
I s  J 

In affirming the defendants' convictions, Justice Scalia, writ- 
ing for the unanimous Court, held that the traffic stop was proper 

' because the police had probable cause to believe that traffic vio- 
lations had occurrd." The defendants suggested that the ap- 
propriate test should not depend on whether there was probable 
cause to conduct the traffic stop, but whether a reasonable po- 
lice officer would have made the stop based on probable cause.l* 
The Supreme Court rejected this test noting that its sole purpose 

i 9 .  

r . I  

1 ,  I 

,. 4 

' Whren. LEXlS 3720. at * 13. 

' Id. at *4. *5. 
_-  . 

Id. at *5. 

Id at *6. 
i l i  

' A traffic stop does not require probable cause; it may be based simply on reasonable belief that criminal activity i s  afoot. United States v. Cortez. 449 US. 411 
(1981); Terry v. Ohio, 392 US. I (1986). 

' Whnn. LEXIS 3720. at *6. 

Id. 

United States v. Wen, 53 E3d 371 (D.C. Cis 1995). 

I' Wren. LExlS 3720, at *7. I I 

I2 fd. at *8. 
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is to prevent the police from searching for drugs or similar con- 
traband under the guise of a traffic stop.I3 The Court pointed 
out that the validity of a traffic stop under the Fdurth Amend- 
ment does not depend on the subjective motivations of the oat- 
ers involved.t4 

The Supreme Court conceaed that police oficers’subjective 
intent may be relevant in some areas such as inventories.*5 The 
Court noted that an inventofy or inspection will be held improper 
if its purpose is to discover evidence of a crime.16 However, the 
Court refused to extend this doctrine to consideration of a po- 
lice officer’s subjective purpose in the context of traffic stops 
based on probable cause.I7 The Court pointed out that it had 
repeatedly held that an officer’s subjective intent is irrelevant in 
most Fourth Amendment contexts.lB 

Id. at *14. 

‘ L  

Id at ‘13. 

In Whren, the Supreme Court’s Ejection of the pretext test 
proposed by the defendants resolved a split among the federal 
circuits.19 Other than inspections and inventories, Whren sig- 
nals the inapplicability of the pretext test in federal practice con- 
cerning the Fourth Amendment. Whmn also signals the 
inapplicability of the pretext test in military practice. While the 
Military Rules of Evidence do not incorporate the pretext test,2O 
at least one military court has used language that suggests reli- 
ance on the doctrine.21 Although the subjective intent of those 
conducting an examination is relevant in the areas of military 
inspectionsz2 and inventorie~~~ Whren implies that it is gener- 
ally not relevant in other Fourth Amendment contexts. 

Whren is consistent with the trend of finding searches and 
seizures valid when they are based on two grounds, one proper 

, 

I’ The Court noted that it had previously stated lhat “an inventory seanch mst not be used BE a ruse for general rummaging to discow incriminating evidence’’ Id. 
at *9 (botnote omitted) (quoting Florida v. )veils, 495 U.S. 1.4 (1990). 

r“ Id. The Court noted that it had previously upheld a warrantless administrative inspection only after obsenring that it did not @pear to be “a ‘pretext’ for obtaining 
evidence’’ of a crime. Id. (quoting New Yo& v. Burger, 482 U.S. 691.7 16- 17. n.27 (1987)). The military has similar rules to determine the validity of administrative 
inspections and inventories. In the military, an inspection is defined as an aamination ”the primary purpose of whid  is to determine and to ensure the security. 
military fitness, or good order and discipline of the unit.” MANUAL FOR C~URTS-MA~U. U N I T E D S T A ~  MIL R. Evm. 313(b) (1984) [hereinafter MCM]. Addition- 
ally. ’[aln examination made for the primary purpose of obtaining evidence for use in a bial by court-martial or other disciplinary pnoceedings is not an inspection.” 
Id. However, the military inspection rule contains a “subterfuge” provision that requires the govemment to prove that the purpose of the inspection was proper by 
clear and convincing evidence if certain triggers are met. The rule is triggered if the purpose of the examination is to locate weapons or contraband and (1) it 
immediately follows the report of a specific offense. or (2) specific individuals are targeted for atamination, or (3) persons are subjected to substantially different 
intrusions during the examination. Id. An inventory in the military context also must have a primary administrative purpose. Id.. MIL R. EVID. 313(c). 

W e n ,  LEXlS 3720. at *9. +IO. 

I’ The Court relied on United Stores Y. ML’umonre-Murquez. 462 U.S. 579.584 n.3 (1983) (valid warrantless boarding of a vessel by customs officials was not 
invalidated by them following a tip that vessel was carrying marijuana). The Court also relied on Unitedstates K Robbinson. 414 U.S. 218 (1973) (traffrc violation 
arRst was not rendered invalid because it was allegedly a pretext for a narcotics w h ) .  Whren, LEXlS 3720, a *12. 

Ip The United States Courts of Appeals for the Tenth and Eleventh Cicuits adopted a pretext test equivalent to the one proposed by the defendants in Whren. These 
circuiG held that a stop is valid only if, under the same circumstances. a masonable officer would have made the stop in the absence of the invalid purpose. See 
United States v. Smith, 799 F.2d 704,709 (11th Cir. 1986); United States v. Guzman. 864 E2d 1512.1517 (loth C i  1995) (overruled Guunan test). Several other 
circuits had rejected this test, finding that an alleged pletextual stop is valid so long as an officer could have stopped the car in question because of a suspected traffic 
violation. United States v. Scopo. 19 E3d 782-84 (2d Cir. 1994); United States v. Hassan. 5 F.3d 726.730 (4th Cir. 1993). See United States v.Whren, 53 E3d 371 
(D.C. Cir. 1995). 

See MCM. supra note 17, MIL. R. E m .  31 1-317. Specifically, the military rule relating to inmtigatory stops does not include any language similar to the pretext 
test. fd. MIL R. EWD. 314(f). 

In United States K Thompson. the court found that military law enforcement officials properly assisted civilian law enforcement agents during a search of the 
accused’s house. TIE Air Force court of appeals found that the civilian investigation was conducted in good faith and was “not simply a ‘subterfuge’ m ‘pretext’ 
search fabricated to mask the [military] agents’ lack of probable cause to search for military property." 30 MJ. 570.574 (A.F.C.M.R.). 

MCM. supra oote 17. WL R. EWD. 313(b); United States v. Bickel, 30 M.J. 277 (C.M.A. 1990); United States v. Gardner, 41 M.J. 189 (C.M.A. 1994) (urinalysis 
f“ 

inspection was B valid inspection and not impermissible pretextual semh). 

zI MCM, supra note 17, MIL R. Evra 313(c); United States v. Law, 17 M.J. 229 (C.M.A. 1984) (inventory of suitcase accused left behind when permanently 
changing station aas not a pretext concealing M imstigatory motive). 

I 
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and the other improper. For example, the courts have upheld 
admission of evidence seized during searches tainted by police 
misconduct so long as there is an independent, lawful basis for 
the searchz4 or the evidence would have inevitably been discov- 
eredFs 

I 

Arguably, Wren  could be limited to the area of traffic stops 
and similar investigatory detentions. However, the Supreme 
Court's language in W r e n  suggests that its scope is broadet26 
For example, the subjective intent of military police officers and 
commanders should be irrelevant when they properly apprehend 
a soldier for one d e n s e  even though they suspect him or her of 
a much more serious offense. In such a case, the ulterior motive 
for the apprehension should not taint any statements or other 
evidence subsequently obtained from the soldier?' 

Defense counsel should realize .that W h w  takes a potential 
weapon, the pretext'test, away from them. Although Whren 
makes ulterior motives irrelevant in most Earth and seizure 
cases, defense counsel should remember that such motives que 
still relevant in cases involving inspections and inventorieq. 

~ 

Trial counsel ,* use W h v n  togreclude unnecessary inquir- 
ies during search and seizure motions into the subjective mo- 
tives of commanders and military police officers. W h e n  should 
enable trial counsel to focus the motion hearing on the objective 
validity of the search or seizure rather than the subjectiveintent 
of those conducting it. "; 

, 
Whzn i s  another example of ,the reluctance of the Cout to 

expand Fourth Amendment protections.zB The unarlimous deci- 
sion in W r e n  is a sign of the Supreme Court's conservative ap- 
proach to search and seizure issues. Major Masterton. 

Murray v. United Swes. 487 U.S. 533 (1988); United States v. Camanga, 38 M.J. 249 (CM.A. 1993) (court upheld admission of evidence seized following an 
arrest was based on both legally and illegally obtained informdon). In Crunanga, the Court of Military Appeals pointed out that "the exclusionary rule would be 
can id  to an extreme if an invalid reason to mest canceled a d i d  one." Id. at 251-52. 

1 
Nix v. Waiams. 467 U.S. 431 (1984). See also MCM. swra note 17. ML R. EWD. 31 l(bI(2). 

In When the Court pointed out that: 'Not only h k  we n e w  held. outside the context of inwntory search or adfinistrative inspection'. . . that an bkcer's motive 
indidates objectively justiliable behavior under the Fourth Amendment; but we have repeatedly held and asserted the contrary:' United States v. h e n ,  No. 
955841.19% LEXlS 3720, at *11. *I2 (S. Ct. June 1996). Ĵ  

, I  
See Camanga. 38 M.J. at 251-52. , ' I , '  I 

See generally Major R. Peter Masterton, Recent Developments insearch and Seizure Law. ARMY LAW., Mar. 1996. at SO. 
I 

I 
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Tz 

GCM 

BCDSPCM 

SPCM 

S C M  

NJP P 

ARMYWIDE CONUS EUROPE PACIFIC OTHER 

0.40 (1.59) 0.39 (1.56) 0.37 (1.47) 0.54 (2.18) 0.00 (0.00) 

0.22 I (0.87) 0.21 (0.86) 0.19 (0.77) 0.27 (1.09) 0.42 (1.66) 

0.02 (0.09) 0.03 (0.12) 0.00 (0.00) 0.00 (0.00) 0.00 (0.00) 

0.12 (0.49) 0.13 (0.54) 0.12 (0.47) 0.06 (0.23) 0.00 (0.00) 

18.68 (74.74) 20.07 (80.30) 11.43 (45.71) 19.10 (76.40) 19.51 (78.05) 

USALSA Report 

United States Amy Legal Service Agency 

Clerk of Court Notes 

Rates of Courts-Martial and Nonjudicial Punishment 

The rates of courts-martial and nonjudicial punishment for the second quarter of fiscal year 1996 are shown below. 

Rates per Thousand 

Environmental Law Division Notes 

Recent Environmental Law Developments 

The Environmental Law Division (ELD), United States Army 
Legal Services Agency, produces The Environmental Law Divi- 
sion Bulletin (Bulletin), which is designed to inform Army envi- 
ronmental law practitioners about current developments in the 
environmental law arena. The ELD distributes theBulletin elec- 
tronically, appearing in the Announcements Conference of the 
Legal Automated Army-Wide Systems W W S )  Bulletin Board 
Service (BBS). m e  ELD may disuibute hard copies on a lim- 
ited basis. The latest issue, volume 3, number 10, dated July 
1996, is reproduced below. 

held the combined remains of Army chemical agent and Shell 
Oil Company pesticide production., The designation provides 
precedent for other installatioris seeking a cost-effective alter- 
native to the costly h d  burdensome land ‘disposal restriction 
treatment Standards otherwise required prior to land filing 
cleanup waste. 

1 

Cleanup options for the contents of “Basin F,” which were 
dried and removed to a large storage pile, included leaving the 
pile in place, excavating, or seeking CAMU designation. The 
first option was Ejected by the state, as the pile would not meet 
general closure standards for the Resource Conservation and 
Recovery Act. The second option would require adding a slurry 
wall, excavating the pile, thermally treating to desorb the mate- 
rial or incinerating to meet land disposal restrictions, then land 
filling the material. This option wai estimated to cost between 
2.5 and 3 billion dollars. The CAMU option, which includes an Rocky Mountain Arsenal C-DailPation and HWIR 

, on-site hazardous waste landfill, a staging area for the materials 
going into the landfill, and the Basin F waste pile drying unit, is 
currently expected to cost the installation 2 billion dollars. Thus, 
the CAMU designation has saved between 500 million and 1 
billion dollars. 

r? On 1 1 June 1996, the Colorado Department of Public Health 
and Environment designated the fxst Corrective Action Man- 
agement Unit (CAMU) in Colorado at the Rocky Mountain&- 
senal (RMA) to receive materials recovered from the basin that 
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The RMA CAMU designation gives credibility to the DODs 
expected opposition to the Environmental Protection Agency’s 
(EPA) elimination of the CAMU rules as a part of the promulga- 
tion of the EPA Hazardous Waste Identification Rule for Con- 
taminated Media (--Media) rule.’ In that proposed rule, 
the EPA seeks to develop more flexible standards for wastes and 
contaminated media generated during cleanup activities by es- I’  

tablishing a “bright line” for distinguishing hazardous COntami- 
nated media from non-hazardous Contaminked media. The 
h Y  OPPoses the “bright line” approach as stated in the EPRs 
proposed --Media rule, instead favoring the flexibility and 
ease of implementation afforded by the industry-backed “uni- 

approach.” The unitary approach would exempt all cleanup 
wastes and contaminated media from Subtitle c if they meet 
certain conditions set Out in a site-specific RemedialAction Plan 
( u p )  approved by the EPA Or an authorized state. Because 
there would likely be little substantive difference between a state- 
designated CAMU and askte-designated t h e h Y  favors 
either the unitary approach or the CAMU rule. In other words, 
retention of the CAMU rule is important only if the EPA ulti- 
matel y promulgates the HWIR-Media rule using the bright line 

ing the physical integrity of such sacred sites. Where appropn- 
ate, agencies shall maintain the confidentiality of sacred sites. 

‘ This mandate‘should be consistent with existing practice at 
e a c h h y  installation. Army policy, as specified in the Depart- 
merit of the Interim policy on Native American Cultural 
Resources, dated 27 November 1995, requires compliance with 
the American Indipn Religious Freedom Act of 1978 as 
amende@. me by's In&m policy further states, in pm,  that 
installation commanders should identify through use of existing 

, materials a d  mnsult&n with local Native h e r i c a n  goups 
sites that are necessary to the exercise of traditional religions 
and shall provide access to military installations for the practice 
of traditional religions, rights and ceremonies. Installation corn- 
manders, however, may impose reasonable restrictions upon 
access to such sites on installations when the commander deems 
it necessary to protect h e  safety of h e  Native Americans, or to 
avoid interference with the military mission, or for other rea- 
sons of national security. 

The by's Interim Policy remains in $ect for one year. or 
approach’ Either the’existing Or the HWIR-Media until publication ofAmy Regu&tion 200-4, Cultural Resources 

Management, Army Regu[ation 200-4 (AR 200-4) will address approach afford the ‘leanup 
and that the hT listed as pals Of the new access to sacred sites and inco$orate-the requirements of the 

neyly published executive order. The prpponent lof AR, 200-4 
I estimates that the regulation will be published in October or 
November, 1996. MajorAyres. 

~. ruleZ 1 ~ . . - 

The‘EPA h& extended the comment period for the HWR- 

by mail to Commander, Army Environmental Center (N”: 
SFIM-AECECC, Mr. Shakeshaft), Aberdeen Proving Ground, 
MD 21010-5401; by fax to DSN 584-3132 or (410) 671-3132; 
or by e-mail to rashakes@aecl apgea.army.mil. CaptainAnders 
and Captain Cook. 

Mhia  rule to 28 August 1996: Army comments should be sent , _  . 

‘ Federal Audit Privilege Update 
I .. 
I 1 ,- 

The debate over regulatbr use of the results of environmental 
audits continued recently in two foi-ums. First, the Senate Judi- 
ciary ‘ttee Subcommiyee onAdministrative Oversight and 

‘ theC nvened on 21 May 1996 to hear testimony on House 
Resolution 1047 (H.R. 1047) and Senate Bill 582 (S. 582). House 
Resolution 1047 and S. 582 would amend the rules of evidence 
to provide a privilege for such information, restrict the ability of 
the courts to compel testimony concerning audits without a 
company’s consent, and immunize companies and individuals 
from penalties in cases where they voluntarily disclose viola- 
tions of environmental laws. The primary issue raised at Senate 
Judiciary hearings! \yas whether a privilege and immunity law 
would encourage pr discourslge compliance. 

1 

Executive Order 13007: Indian Sacred Sites 

On 24 May 1996, the President issued an executive order 
regarding the protection and preservation bf Indian religious 
practices and the accommodation of those practices.’ The or- 
der states, in part, that each executive branch agency with statu- 
tory or administrative responsibility ‘for the management of 
federal lands shall. to the exteilt practicable.’ permitted by law, 
and not clearly inconsistent with essential agency functions, (1) 
accommodate access to and ceremonial use of Indian sacred sites 
by Indian religiou 1 avoid adversely affect- E 

, I  

1 

I . 1  I 1 
I 

I 

6 .  I Requirements for Management of H,uardous Contaminated Media (HWIR-Media), 

See id. at 18,785-7. Y 

rContaminated Media; Proposed Rule-Notice of Extension of Comment Period. 61 Fed. Reg. 33. - , t 

Req&menb for Management of H 
I ,  

I 1  

1 

61 Fed. Reg. 26,771 (1996). 

42 U.S.C. (jp 1996-19%a (1994). 
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On behalf of the EPA, Steven Herman, AssistantAdministra- 
tor of the EPA’s Office of Enforcement and ComplianceAssut- 
ance, testified in opposition to the legislation. Mr. Hennan argued 
that the EPAs new audit policy provided adequate protection 
for the regulated community and that “providing an evidentiary 
privilege would allow companies to throw up roadblocks to gov- 
ernment investigations, conceal evidence of criminal miscon- 
duct, and . . . cripple environmental law enforcement and the 
public’s right to know,” Mr. Hennan was referring to the EPAs 
Policy Statement on Incentives for Self-Policing! which pro- 
vides that the EPA will not request or use an environmental au- 
dit report to initiate a civil or criminal investigation of the entity, 
but that it may “seek information relative to identifying viola- 
tions or determining violations or determining liability or extent 
of harm” if the Agency has independent reason to believe that a 
violation has occurred! Mr. Herman noted that the audit policy 
permits the EPA to excuse the gravity-based portion of an as- 
sessed civil penalty for companies who voluntarily disclose and 
correct the violations and satisfy several other criteria, “[nlor 
will [the corporation] be subjected to any threat of criminal pros- 
ecution, so long as the corporation has not engaged in egregious 
misconduct.” * 

Proponents of the legislation argue that companies are pres- 
ently discouraged from conducting audits for fear that the infor- 
mation will be used against them. Because most violatibns are 
never detected by state or federal inspection, industry argues 
that entities who conduct audits and report violations in effect 
penalize themselves. An audit privilege and immunity law would 
encourage moze companies to audit their environmental com- 
pliance posture, which would free the EPA and the states to fo- 
cus their enforcement resources on truly bad actors. 

Other opponents of audit privilege and immunity legislation, 
including the Department of Justice and several public interest 
groups, opine that the threat of enforcement, not the offer of 
immunity, encourages regulated entities to conduct environmen- 
tal audits. They cite a 1995 survey by Price Waterhouse that 
found seventy-five percent of the 369 companies who responded 
already conduct audits in the absence of a privilege/immunity 
law and one third of those that don’t plan to do so. Fueling the 
controversy is the current disagreement between the Republi- 

can-led Congress, which generally supports environmental self- 
audit laws, and the Clinton Administration. which adamantly 
opposes them. Although hearings have been held on both bills, 
it i s  unlikely that the Republican congressional leadership, wary 
about being perceived as “anti-environment,” will schedule any 
action on either bill before the November elections. 

A second debate on budit issues was hosted by the District of 
Columbia Bar on 7 May 1996, and concerned the pros and cons 
of the new €PA p01icy.~ ?he debate featured Steve Solow, As- 
sistant Bureau Chief of the Justice Department’s Environmental 
Crimes Section, to advance the merits of the policy, and Davis 
Aufhauser, a partner at the firm of Williams and Connolly, to 
present its shortcomings. Much of the debate concerned the 
policy’s criminal aspects. Mr. Solow attacked the myths about 
audit information being seized as the basis for individual and 
corporate criminal prosecutions, backed the policy’s limitation 
of immunity to businesses, and touted the policy’s elimination 
of the gravity component of a civil penalty as representing “a 
dramatic change in EPA policy [that] will have a positive effect 
in encouraging compliance.l0 Mr. Aufhauser criticized the EPA 
and the Department of Justice for limiting the policy to corpora- 
tions and agencies, leaving individuals exposed while the par- 
ent company is protected. ‘(YOU might have gotten it backward:’ 
he said, contending that the reverse would have achieved a 
whistleblower effect, providing greater overall deterrent effect 
while affording protections to those who need it most.” Mr. 
Aufhauser also criticized the civil enforcement aspects as “un- 
spectacular,’’ claiming, “[t]here’s nothing new. It’s the same 
policy as before.” l2 

* Despite Mr. Herman and Mr. Solow’s suggestions that the 
EPA policy will bring about a synergistic relationship between 
the EPA and the regulated community, one recent settlement 
reveals how the EPA may seek undue credit for use of its audit 
policy during negotiations. In CENMInc., l3  the Montana-based 
petroleum refinery was fined $425,000 for late filing of twenty- 
five chemical inventory update reports. The company qualified 
for the audit policy’s seventy-five percent reduction of the grav- 
ity portion of the penalty because the late report filings were 
disclosed voluntarily, the filings were made within sixty days 
after discovery, there was no immediate danger, filing the re- 

6OFed. Reg. 66.706 (1995). 

Id at 66.711. 
8 

@ Id 

See 3 EPA Enforcemem Manual 9 (June 1996). 

la Idal2. 

I‘ Id. at 8. 

* Id 

I3 EPA TSCA-94-H-10 (consent order 19 April 1996). 
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ports prevented a repeat of the violation, and the company was 
cooperative. The fine was eventually lowered to $106,250, and 
chief EPA attorney Carl Eichenwdd kported that’the reduction 
was a result of applying the audit policy.t4 Opposing the EPA, 
CENEX Inc.’s chief attorney David Veer pointed out that natu- 
rally occurring substances such as butane and propane need not 
be reported under existing regulations. and that the EPA’s ad- 
justment of the fine was simply a “recognition that its legal po- 
sition as to the reportability of the chemicals was weak!’lS ’Ihis 
case suggests that the EPA may erroneously credit its penalty 
policy with a downward penalty adjustment as a good faith settle- 
ment gesture when it is merely an acknowledgment that its legal 
position is insupportable. 

I 

Another trend to watch is the enactment of several state audit 
privilege laws. As of June 1996, eighteen states have enacted 
legislation establishing varying degrees of environmental audit 
privileges. About half of these state audit laws offer immunity 
fiom both.civil and criminal penalties to persons2and entities 
voluntarily reporting violations detected in such audits provided 
that the violations are promptly corrected. Similar legislation is 
pending in another twenty-six states. . 

’ The progression of state audit legislation is  an interesting field 
to monitor because it ’may pit states considering ’audit iegisla- 
ti011 against the €PA, which opposes the audit bills. ’The EPA 
Region X, for example, threatened Idaho With disapproval of its 
TtleV air operating permit program unless Idaho either changed 
its immunity law or demonstrated why the program would not 
undercut the state’s enforcement authority.16 The EPA Region 1 
has made a similar announcement to New Hampshire.” Inter- 
estingly, the EPA’s Region I recently launched a pilot project 
seemingly at odds with the region’s strict oversight policy ar- 
ticulated to New Hampshire. On 6 May 1996. Region I un- 
veiled its “StarTrack” project, which would privatize regulatory 
oversight. Region I offered eight companies in Region I with 
strong compliance performance records reduced reporting obli- 
gations, no routine inspections and limited amnesty, in exchange 
for which the companies agreed to third party environmental 
compliance audits and public availability of the findings.Is 

I 

In policy guidance issued by the Office of Enforcement and 
Compliance Assurance on 5 April 1995, Mr. Herman empha- 
sized that the EPA has “consistently opposed blanket amnesties 
. . : as well as audit privileges that shield evidence of violations 
fiom regulators and jeopardize the public’s right-to-know about 
non~ompliance.”~9 The guidance was not absolute, however, 
providing only that ‘‘a State ‘litle V program should not be ap- 
proved if State law provides immunity from civil penalties for 
repeat violations, violations of previous court or administrative 
orders, violations resulting in serious harm or risk of harm, or 
violations resulting in substantial economic benefit to the viola- 
tor.”2o The EPA’s resolve in acting on these warnings and its 
treatment of permit programs in other media remain to be seen. 
Before attempting to take advantage of such legislation enacted 
in your state, remember that currently, the enactment of statu- 
tory privilege in a state does not preclude federal enforcement 
action. But in Harmon Electmnics, Inc. recently argued on 1 
May 1996 before the Environmental Appeals Board, Harmon 
questioned the EPA’s authority to over file under the Resource 
Conservation and Recovery Act when a state agency has already 
taken enforcement action on the same issue?’ ’Ihe Harmon 
decision is expected by the end of the year. 

Significantly, the House of Representatives has given the EPA 
direction in its Fiscal Year 1997 funding legislation (Appropna- 
tions Bill for the Departments of Veterans Affairs, Housing and 
Urban Development and RelatedAgencies-H.R. 3666) regard- 
ing state environmental audit laws. Report language far H.R. 
3666, which passed the House and now awaits Senate markup, 
instructS the EPA to work with states to allow implementation 
of self-audit laws. While not binding, this language gives the 
EPA a clear understanding of congressional interest in this is- 
sue. Even if the Senate passes its Veterans Administration and 
Housing and Urban Development Appropriations bill without 
similar language, it is not uncommon in such situations for the 
final bill to retain the House’s instruction. Captain Anders and 
Mr. Krilla. . I  

- 

I 

I ,  

14 IO Tozics Law Reporter 49. at 1443 (May 15. 1996). 

Id ’ 
16 17 Inside EPA 11. at 6 (March IS. 19%). 

I’ Id 

11 Imide EPA 19. at 17 (May IO. 1996). 

I’ See. Memorandum, from Assistant Administrator. OECA. to Regional Counsel, Region X. subject: Effect of Audit Lmmunily/Privilege Laws on States’ Ability to 
Enforce T i e  V Requirements (5 Apr. 1995) at 2. 

h 

Idat4. 

’I Harmon Electronics Inc., EPA EAB. RCRA No. 944 ( I  May 1996). 
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Unexploded Ordnance Issues 

The Department of Defense (DOD) is developing a range 
rule to address unexploded ordnance (UXO) and other constitu- 
ents on closed, transferring, and transferred ranges. After months 
of discussions with the EPA and other federal agencies (e.g., the 
Department of Energy, the Department of Inhior, and the United 
States Department ofAgriculture). the DOD forwarded the pro- 
posed rule to the Office of Management and Budget (OMB) on 
1 1  July 1996. 

* United States Coast Guard Facility Response Plan 
Regulation (33 CFR part 154 Subpart F); 

* EpA’s Risk Management Programs Regulation 
(40 CFR part 68); 

* Occupational Safety and Health Administration’s 
(OSHA) Emergency Action Plan Regulation (29 CFR 
1910.38(a)); 

* OSHA‘s Process Safety Standard (29 CFR 1910.1 19); 

?he DOD is optimistic that the rule will be proposed in the 
Fedeml Registerin August. The public will then have sixty days 
in which to provide comments. During the public comment 
period, the DOD will sponsor four Public Involvement Forums 

* OSHA’s Hazardous Waste Operations and Emergency 
Response (HAZWOPER) Regulation (29 CFR 
19 10.120); 

at which DOD representatives will provide information and an- 
swer questions. Although the DOD had planned to promulgate 
the rule by 2 December 1996, the EPA’s deadline for promulgat- 
ing their military munitions rule and the lengthy pre-proposal 
period has made that goal impossible. As a result, the DOD is 

* EPA’s Resource Conservation and Recovery Act 
Contingency Planning Requirements (40 CFR part 
264, Subpart D, 40 CFR 265, Subpart D, 40 CFR 
279.52); and 

* Other applicable state and local emergency planning isking that the EPA n i t  finaliie that portion of the EPA military 
munitions rule that deals with dosed and transferred ranges. The 
DOD plans to publish a final range rule in mid-1997. guidance. 

The “one-plan’’ guidance provides a mechanism for consoli- 
dating multiple plans that your installation may have prepared, 
or may be required to prepare, into one functional emergency 
response plan. Installation ELSs should coordinate with your 
environmental 
apply to your installation and if the “one-plan” Guidance could 
be of use. Captain Anders. 

CERCLA Ruling Endangers Retroactive Liability Scheme 

Installation environmental law speCialiscs mss) con- 

ongoing Or Planned response activities involving The 
MACOM EL& Can assess these activities to ensure consistency 
With current B P m e n t o f h Y  POliCY pending Promulgdtion 
of the DOD range rule. Lieutenant Colonel Bell and Ms. Fedel. 

Integrated Contingency Plan Guidance 

their major h Y  command m o M )  

manager to determine which regulations 

/””. 

The EPA. as chair of the National Response Team (“l, 
recently announced the availability of N K Y s  Integrated Contin- 
gency Plan (“one-plan”) Guidance, which is intended to be used 
by facilities in the development of emergency response plans to 
respond to releases of oil and other hazardous substances. 

, 

Currently, your installation may be subject to the release re- 
porting and emergency response provisions of some or all of the 
following federal regulations: 

* EPA’s Oil Pollution Prevention Regulation 
(40 CFR part 112.7(d), 112.2G.21); 

In a curious decision issued 20 May 1996, the United States 
District Court for the Southern District of Alabama ruled that 
the retroactive liability scheme in CERCLA was unenforceable 
because there i s  insufficient evidence of congressional intent to 
apply thelaw retroactively?* The court also ruled that the local 
nature of the health risk and contamination. with waste gener- 
ated solely within the state of Alabama, did not warrant federal 
regulation but was instead a matter for local regulation. The 
court’s ruling in United Stmes v. Oiin Corporation would obvi- 
ously change dramatically the way CERCLA has been inter- 
preted and implemented The Department of Justice is seeking 
expedited consideration of an appeal. Mr. Nixon. 

* Minerals Management Service’s Facility Final Take 
Response Plan Regulation (30 CFR part 254); 

* Research and Special Programs Administration’s 
Pipeline Response Plan Regulation (49 CFR part 
194); on the NPL. 

The EPA published an updated National Priorities List (NPL) 
on 13 June 1996.23 The list, which has a total of 1073 sites, 
includes 154 federal facilities. The Army has 37 sites currently 

I t  z1 United States v. O h  Cop.. 42 ERC 1673, No. 954526-BH-S. (S.D.AL. 19%). 

r, National Priorities List for Uncontrolled Hazardous Waste Sites, 61 Fed. Reg. 30.510 (1996). 
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Claims Report 
I >  

United States A m y  Claims Service _ .  

Tort Claims Note 

Overflight Claims' 

The air is a public highway and aircraft may traverse that 
highway at any altitude. However, aircraft interfering with a 
landowner's use and enjoyment of the land can create the basis 
for compensable damages. These principles were first enunci- 
ated by the United States Supreme Court in 1946 in United States 
v. Causby.7 The Supreme Court revisited the overflight issue in 
1972 in Laid  v. Nelms, a case concerning sonic speed flights of 
Califomia-based United StatesAir Foxce planes over North Caro- 
lina. The Court held that the allegation that liability under the 
Federal Tort Claims Act (FTCA) could be based on ultrahazard- 
ous acts or strict liability was not acceptable because the F X A  
permits recovery only if there has been negligence or some"other 

. r  

' 7  
form of misfeasance or nonfeasance on thezpart of the 
[g]ovemment". 

' Since Cuusby and Laid, when negligent bovernment over- 
flight conduct has caused damages, the courts have applied the 
discretionary function exclusion to preclude liability.' These 
decisions relied on testimony from the pilot that the flight had 
been conducted under United8States Air Force regulations es- 
tablishing minimum safe altitudes.' When courts were presented 
with testimony either from an eyewitness or an expert that the 
flight in question was not conducted at the altitude claimed by 
the government, the courts held the government liable.6 The 
requirement that an FTCA claim must be based on a tort under 
the law of the jurisdiction in which the tort occurred was not 
discussed.' An FTCA claim for violation or failure to follow a 
federal rule or regulation is not compensable unless state law 
recognizes a private cause of action.' 

I I 

1 This note is an amplification' and clnrification o 
ARMY LAW., Apr. 1996. at 43. 

o k  from the Field, Of Ostriches and Orher Rat i t e s4  Cluim Saga. written by Captain Brian H. Nomi, 

I /- 

* 328 U.S. 256 (1946). involved an airport built in 1928 in Greensboro. North Carolina. In 1934. a 2.8-acre farm was built approximately half a mile 6a-n the end 
of the runway. In 1942, the United States Army Air Corps started flying heavy bombers at the airport following a Civil Aeronautics Administration approved glide 
path 83 feet above the farm The Court held that there was a taking and remanded the case to the United States Coud of Claims to determine whether the taking 
constituted a permanent or temporary easement. The Court cited as authority Porrsmouth Harbor Land & Hotel Co. v. United Stares. 260 US. 327 (1922), in which 
firing fmm an Army fort across the plaintiffs hnd was held to constitute a servitude. , 

I 

406 US. 797, 799 (1972). cited as authority Dalehire y. United Stares. 346 U.S. 15 (1953).'the principal case interpreting he discretionary function exclusion in 
the Federal Tort Claims Act (28 U.S.C. 268qa)). The dissent in Laird cited United States v. PMY~OU. 208 E2d 291 (4th Cir. 1953) which applied a South Carolina 
statute to hold a pilot liable for engaging in u1traha;Zardous activities to interpret a similar North Carolina statute hat imposed pbsolute liability on the government 
for property damage caused by a plane crashing near government airfields. 

Abraham v. United States. 465 E2d 881 (5th Cir. 1972) (Miss.); h k w d  v. United States, 430F.Zd 1264 (9th Cir. 1970) (Wash.): Ward v. United States, 331 F. 
Supp. 369 (W.D. W. 1971); McMurray v. United States, 286 E Supp. 701 (S.D. Mo. 1%8); S c h w a  v. United States, 38 F.R.D. I 6 4  (D.N.D. 196s); Huslander v. 
United States, 234 E Supp. 1004 (W.D.N.Y. 1964). 

5 DEP'T OF AIR FORCE, REG. 55-34, (No longer in effect). 

' 

Leisy v. United States, 102 E Supp. 789 (D. Mnn. 1952) (United States Navy plane o w  mink ranch at 150 feet); Wildwood Mink Ranch v.'Uhited States, 218 F. 
Supp. 67 (D. Minn. 1963) (United States Navy plane over mink ranch at less than 1000 feet); United States v. Gravelle, 407 E2d 964 (10th Cir. 1969) (test over 
Oklahoma City by flying over 1250 flights abow sonic speed between 21.000 to 5O.OOO feet altitude. The government's claim was that foundation damage would 
not be caused because ground shock of 2.0 inches per second was required and each Bight only produced 1.0 Inch per second of ground shock. In Ejecting the 
government's evidence, the court accepted the plaintiff's expert testimony based on inspection of the buildings.); Peterson v. United States, 673 E2d 237 (8th Cir. 
1982) (Where one out of fifteen B-52s was flying outside of the flight conidor, the court believed the eyewitness testimony as to altitude being below 500 feet over 
the pilot's cdnhary testimony.); Musick v. United States, 768 E Supp. 183 (W.D. Va. 1991) (The gownment asseqed that a wind velocity of 100 to 110 miles per 
hour was necessary to cause a large limb to break off a hickory tree, but the court rejected this position imd assessed liability based on eyewitness testimony that an 
RF-4 reconnaissance plane flew at tree-top level, which violated squadron policy not to go below 300 feet); Greenhalgh v. United States, 82 E3d 422 (9th Cir 1996) 
(In Idaho state court, the government pilots' testimony that plane complied with Air Force Regulation 55-34 minimum altitude of 30,000 and conflicting expert 
testimony as to the altitude required to cause a scaffold to collapse was insufficient to rebut plaintiff's expert who stated that aircraft at 25,000 feet moving at sonic 
speed would cause the collapse). 

' Indian Towing Co., Inc. v. United States, 350 U.S. 61 (1955) 

' United States v. S.A. Empresa de V i 0  Aerea Riograndense (Varig Airlines), 467 U.S. 797 (1984). 

c 
. .  

i 
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Federal case law9 shows that regardless of the correct inter- 
pretation of the Supreme Court cases of Cuusby and Nelms, a 
federal court is more likely to hold the government liable for 
injury and damage caused by an overflight below minimum safe 
altitude levels established by regulation or standard operating 
procedure. The Army has adopted the Ederal Aviation Admin- 
istrationregulation on minimum safe altitudes, which sets a l i k t  
of IO00 feet in congested areas and 500 feet in uncongested 
areas.Io These limits do not apply during takeoff or landing or 
to helicopters operating at lower altitudes if there is no hazard to 
persons or property on the surface. Additionally, "Fly Neigh- 
borly" programs established on a l l h y  posts require selection 
of routes that prevent flying at low altitudes over communities 
or commercial ventures such as livestock or poultry operations 
regardless of the date of establishment of the operation. Nap of 
the earth (NOE) training flights provide an example in which 
routes are carefully selected. 

The United States Army Claims Service (USARCS) long ago 
adopted a policy to consider and pay compensable overflight 
claims under the noncombat activity provision of the Military 
Claims Act (MCA)." Relatively few claims have resulted in 
payment of substantial sums under this policy. These cIaims 
involved a stampede of cattle contained in a corral near' Fort 
Rucker as a result of an off-course aircmft during NOE training; 
a tree top overflight on whelping day at a mink farm bet'en 
Yakima Proving Grounds and Fort h i s ;  and a Special Forces 
low-level flight over a cattle barn in Western Nebraska. Other 
claims raised the specter of deliberate, but denied, conduct by 
the pilot. For example, a low-flying helicopter circling repeat- 
edly over horseback riders resulting in severe injuries to a rider 
thrown from a horse in northern Michigan and a repeatedly cir- 
cling helicopter chasing cattle, crushing the cattle owner against 
a fence near Fort Campbell, indicated willful misconduct. 

In the 1950s and 196Os, large scale off-post maneuvers gen- 
erated numerous claims for damages to domestic fowl. These 
claims have decreased because these maneuvers are no longer 
held and poultry are now generally raised in air conditioned 

' See supra note 6 cases cited therein. , 

soundproqf housing. Within the past several years,the USARCs 
bas adjudicated an estimated six claims for damage to exotic 
birds allegedly caused by overflights.12 These claims should be 
categorized with claims for damage to domestic fowl, that is, 
claims based on flights meeting the minimum safe altitude. No 
scientific study supports the ,belief that exotic birds are more 
sensitive to noise than domestic fowl or are damaged by over- 
flights at or above the minimum'safe altitude." 

ve, helicopter flights are not subject to the 
minimum safe altitude requirements of 500 and loo0 feet and 
may fly lower.14 Studies as to the effect of helicopter noise have 

hed a minimum safe altitude at which the noise level 
le orlno'effect on domestic animals. 
ge the effect of noise by other m 
e helicopter or the lower the altitude, the greater 

the noise becomes. For example, a large helicopter flying at 
400 feet would create a sound of between eighty-four and ninety- 
two perceived noise decibel units (PNdb), a sound roughly equal 

r mower. A medium helicopter at the same 
ate a sound of between seventy-nine and 

eighty-seven PNdb, h sound roughly equal to that of a truck or 
city bus fifty feetaway. A light helicopter would create between 
seveni-two and eighty-two PNdb, a sound roughly equal to an 
automobile fifty feet away. An approaching overnight sound 
peaking at eighty PNdb would last for about twenty seconds. It 
would start at fifty-eight PNdb and rise to eighty PNdb in ten 
seconds. It would then decline to fifty-five PNdb in another ten 
seconds. The noise level would sound like a power mower last- 
ing about one sec6nd or like a truck or city bbs for several sec- 
onds. In a quiet neighborhood, the sound would probably be 
audible the entire twenty seconds whereas near a freeway or a 
city center the sound would be masked by other sounds and 
audible for only several seconds.'s 

ctors affecting perceived noise include the topop-  
phy. wind direction, cloud conditions, aircraft speed and direc- 
tion, and frequent noises in the vicinity. When NOE training is 
involved, flying as much as 300 to 400 yards off of the selected 

I 

14 C.ER. 91.123; DEP'T OF ARMY, REG. 95-1. ARMY AVIA~ON: ~ I G ~ R E G U L R X T I O N S ,  Appendix B (30 May 1990). 

" IO U.S.C. 0 2733 (1995). This policy also applies to 6 e  Army National Guard Cldms 32 U.S.C. 3 715. and the Foreign Claims Act, 10 U.S.C. 8 2734. 
, 

This type of claim is described in The A m y  Lawyer hote dared to in aote 1.  The F h o d  of investigating overflight claims is well es&lished md should be 
27-162. b G A L  SERVICES: followed for exotic bird damage. DEP'T a ARMY. Rec 27-20,  GAL SWV(CES: CLAIMS, pan. 3-8d(4)(f) (1 Aug. 1995); WTOP ARMY, 

CLAIMS (15 k C .  1989). 

" A survey of literature concerning domestic fowl damage was made by Armstrong Lbmtory, Brooks Air krce Base, and is on bile 

" Safe flying altitude may be determined by the height of an obstruction to navigation. A height of 500 feet above ground level determines whether M object is  an 
obstruction. But see 14 C.ER. 77.23 (1995) (exception for around airports). Below thnt altitude Feakral Aviaiion Agency Advisory Circrrlor AC 7W460 states: 
"Any tempomy or permanent object, including all appurtenances. tha cxcecds ah overall height of 200 feet (6lm) n b o ~  gmund level (AGL) or exceeds any 
obstruction standard contained in FAR part 77, subparf C. should normally be madred or lighted. Howew, B eml Aviation Administration aer~nautical study 
may meal that the absence of marking or lighting will not impair aviation. 

" Helicopter Association Intemtional Study, Sept. 1983 (unputdished) (on file with USARCS). 

USARCS. 

f-, 
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route'may make the diffeEnce between payment and denial. 
Careful investigation will increase the Iielihood of a fair dispo-' 
sition of the matter. 

f 

Installations operating aircraft should have a 2 
in place to receive complaints about low-flying aircraft. Re- 

nts should result i" the claims personnel 
plainant and other witnesses as soon as 

possible to identify the aircraft and determine the altitude. Claims 
personnel should use an expe nced aviator and silhouette 
charts'd in the interviews. 

In founded claims involving h y  aircraft, an Army veteri- 
narian should inspect alleged damage to fowl and livestock with- 
out delay. If the claims judge advocate determines that an Army 

olved, the claim-ant should be informed to con-' 
s and agencies including state and local au- 

1 thorities. 

p The route &the sus 
flight records. Interviews of ayiation personnel, including the 
crew of the suspected aircraft, may also establish whether the 
craft flew over the claimant's property at a low altitude. In such 
interviews, claims pirsonnel frequently encounter poor memo- 
ries or evasive answers. Ultimately, the responsible claims of- 
ficer must use sound judgment in determining location and 
altitude based on the entire investigation. 

Evaluation of damages should be based on established prin- 
ciples applicable to destruction of or damage to property, that is, 
market value at the time of loss compared to market value after 
loss. Such value can be established by national publications. 
This includes animals that have a special value for breeding pur- 
poses. Separate allowance for anticipated progeny is not nor- 
mally authorized but i s  included in the fair market value. If the 
claimant contends that a formerly productive bird has 'stopped 
laying eggs, the claim should be establish& by both the produc- 
tion records and a veterinarian's opinion. If production loss is 
proven, calculate compensation by comparing market value. 
Damage to eggs in a nest is extremely doubtful without direct 
(eyewitness) pmof that the egg was damaged (trampled) during 
a below minimum safe altitude ovefflight. Assuming an egg is 
fertile, addling of eggs due to a temporary absence of the bird is 
very doubtful. Proof by necropsy should be required. 

In conclusion, Army policy i s  to pay claims under the MCA 
for damages or injuries caused by overflights below minimum 

try h'relatively new does not mean either the type of investiga- 
tion or method of evaluation should be changed. JM~. Rouse. 

i r  

Standard of Care in'hledical Malpractice Cases I '  - 
r liability to attach to the United States in medical mal- 

practice claims, all the following elements must be present: duty, 
breach of duty, proximate cause, and damages. Thisinote dis- 
cusses the elements of duty, breach of duty, and proximate cause 
in the medical malpractice context. 

I ,  

(1) Duty. With respect to the so-called '' 
for example law, medicine, and religion, the only duty at 
mon law was a general one to do no harm. Although a state 
statute may state in general terms that either a national or local 
standard will be applied in a particular case, the statute usually, 
does not define the specific duty of care owed in a case of pro- 
fessional malpractice establish [he nature and extent of the 
tjuty, owed by the Un States in cases of professional negli- 
gence, one must refer to the standards of the respective profes- 
sion rather than to state statutes or common law standards. e 
generally expressed in most sqte court decisions, the standard 
of care is that practiced by a reasonably prudent practitioner 
with the same or similar qualifications er the same or similar 
circumstances. 1 \ 

termining the specific standard in medical malpractice 
is usually made by referring to medical texts, journal ar- 

ticles, and published medical specialty standards (e.g., the stan- 
dads published by the Joint Commission on Accreditation of 
Hospitals). The applicable standard also may be determined by 
the testimony of medical professionals in the same general medi-, 
cal prqctice (or in the same specialty or subspecialty, as appro- 
priate). Additionally, courts have held that hospital internal 
regulations are relevant in considering the scope of the duty of 
care owed bjl a hospital to a patient-although the regulations 
do not create the duty, they may define it" 

(2) Breach of Duty. Under common law, medical malprac- 
tice liability arises only in the context of the physiciadpatient 
relationship. State statutes routinely broaden the scope of po- 
tential liability to include nonphysician health care providers 
(HCP) such as opticians, pharmacists, midwives, and paramed- 
ics. Additionally, state case law has expanded liability to medi- 
cal settings beyond traditional health care providedpatient 
relationships. For example, while it is not the general rule, a 
radiologist was held liable for failure to warn the plaintiff about 

- 

I 1  

safe altitudes when established by timely and proper investiga- 
tion and scientific analysis. The fact that the exotic bird indus- 

an abn&mality discovered in an X-ray during a pre-employ- 
'ment physical.18 

/ . ,  4 , I 

I / !  

L6 DEP'T OF ARMY. FIELD  MANUAL^^-80. VISUAL Aiac~m RECWNTI-ION (20 Jul. 1993). , 1 1 , ' f i  

I b  

See, rg.. Keir v. United States, 853 EZd 398 (6th Cir. 1988). 

I' Daly v. United States, 946 F.2d 1467 (9th Ci. 1991) (applying Washington state law). 
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An HCP is not a guarantor of a good result. Generally speak- 
ing, if the HCP exercises reasonable medical judgment under 
the circumstances, the HCP will not be held liable for a breach 
of duty of care if subsequent events indicate the HCP made an 

r‘ erroneous diagnosis. An HCP’s care must be judged based on 
the facts known at the time, rather than “twenty-twenty hind- 
sight.” 

Most medical malpractice’cases require a written opinion or 
oral testimony by a qualified medical professional in the same 
general practice or specialty as the defendant HCP to establish 
breach of a medical shndard of care. Exceptions involve “com- 
mon knowledge” (e.g., basic hygiene measures) and res ipsu 
loquitur. Res ipsu is a rule of circumstantial evidence that is 
rebuttable presumption and lifts the burden of proving a breach 
from the claimant to the defendant. The doctrine applies only 
when the following elements are present: exclusive control by 
the defendant of the instrumentality that caused the injury; the 
incident would not have occurred in the absence of negligence; 
and the victim committed no conuibutory negligence. An ex- 
ample of res ipsa in the medical malpractice context is a case in 
w h i a  a surgeon fails to remove a surgical sponge or other for- 
eign object from the surgical site before closing. Liability un- 
der the res ipsa doctrine cannot be imposed on multiple 
tortfeasors in the absence of joint re~ponsibility.’~ 

In medical malpractice cases, a bad result or adverse out- 
come is not sufficient evidence of breach of duty (standard of 
care). However, a bad result in conjunction with poor or miss- 
ing documentation of appropriate care or a decredentialed HCP 
could necessitate a compromise administrative settlement to 
avoid substantial risk of an adverse court judgment?O A differ- 
ence of medical opinion or practice is not sufficient evidence to 
establish a breach of the standard of care. An expert’s opinion 
should be based on appropriate references to medical literature 

t and not merely on what his awn practice i s  in a particular case. 
As a practical matter, the claims attorney should conduct a claim- 
ant interview in all medical malpractice cases, during which the 
attorney should attempt to obtain not only the claimant’s ver- 
sion of the facts, but also the claimant’s theory of liability and 
the specific instances that he or she believes evidence a breach 
of the standard of care. 

- 

Further, during the administrative stage, it is not prudent to 
request that the claimant submit an expert opinion in support of 
the allegations before conducting an initial inquiry into whether 
there i s  governmental liability exposud’in the case. If an initial 
investigation by the claims office indicates that a breach of the 
standard of care occurred ( i c .  a “pay case”), then i t  is wiser to 
refrain from =questing such an opinion. The claimant will be 
spared the unnecessary expense of obtaining an opinion. Also, 

‘in certain cases, it may be easier to negotiate a reasonable settle- 
ment without an expert opinion. However, as a general matter, 
before taking finat action to deny a claim, a formal request for 
an expert opinion in support of the allegations should be pre- 
pared and sent to the claimant by certified mail. 

1 ’ 
1 
1 
I 

(3) Causation. Deviation from applicable standards of per- 
formance or care must be the proximate cause of the damage or 
injury sustained. 

a lladitional Test. ’Ihe traditional tort test requires the 
plaintiff to prove injury by a preponderance of the evidence. 
The plaintiff must show that, “more Likely than not,” the injury 
was caused by a breach owed to the plaintiff by the defendant or 
the plaintiff cannot recover any damages?’ I 

~ 

b. Loss of Chance. In the context of medical malpractice 
cases, some state jurisdictions have relaxed the traditional test 
of proximate causation in which the plaintiff must show that 
there was a “reasonable medical probability:’ or a greater than 
50% chance, that the HCP’s negligence caused the injury or 
death. In those jurisdictions, courts have allowed the plaintiff to 
prevail upon a showing that “some chance of survival” or “sub- 
stantial possibility of survival” existed but for the defendant’s 
breach of standard of Not all states have adopted the 
loss of chance theory of causation and it is important to thor- 
oughly research the state law cases to determine whether or not 
loss of chance applies. Additionally, states vary regarding the 
effect of finding that the plaintiff experienced a loss of chance 
of survival as a result of the defendant’s negligent act. In some 
states, the plaintiff is entitled to recover the full measure of dam- 
ages. In other states, the plaintiff can only recover damages 
proportionate to the percentage of the lost chance.23 Ms. Byczek. 

~ 

i ’ 

b &e UN~TED STAW ARMY CLAIMS SERVICE, FEDWTORT CLAIM$ ACT H A N D ~ K ,  para. iib4a(2)(c) (9 Feb. 1995) { h e r e u e r  F K A  HANDBOOK}. 

See, cg.. Welsh v. United States, 844 F.2d 1239 (6th Cir 1987) (6nding of adverse presumption against government for destruction of critical evidence); S m t  
Sisters of providence in Washington. 881 €!2d 304 (Alaska. 1994) (negligence per se for hospital and HCPs for failwe to maintain or to retain nursing records in 
medical malpractice claim). 

*I &e R C A  Hmnms supra note 3 ,o  i ih(3Xa).  

See id. para. iiMa(3)(b). 

For aample, 30% loss of chance results in a ncowry of 30% of the total awardable damages. 
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1 : r l  ! I .  I r  
The Importance of pepa 

. I T  I 

I On three occasions in The Atmy Lawyer, the Un 
Army Claims Service,(USARCS) has discussed internal dam- 
age to electronic items. In May 1993, USARCS provided guid- 
- a c e  on how to perfect carrier liability when there was no external 
damage.? $In Jamrary 1994, USARCS disaussed the importance 
.of establishing tender of electronic itemsih good condition.u 
Finally, in September 1994, USARCS revisited the nee48to es- 
tablish the tender of the item in good condition, principally by 
obtaining convincing written personal statements from the claim- 
ant that the electronic item worked prior to tender?: ~ 

, 
ontinuing with the development of substantiation for inter- 

nal damage to electronic items, field claims offices must make 
sure that the claimant understands the imporfance of obtaining 
credible, repair estimates from reliable electronic repair firms. 
The USARCS .has wccessfully esiablished carrier liability at 
the Comptroller Oeneral level on three wwsionsin cases where 
there was not obvious external damage @cause the repair esti- 
mate was detailed, credible; and convincing. In Allied 
Intermodal, ‘?e repairmy noted that the malfunction was due 
to the fact that the :shadow <mask’ of +e picture tube had come 

,loose inside the television” a [hle said this would only occur 
if the set were dropped stress, .were applied to &e f;tce of the 
 tub^"*' In Department of $e Anny eeconsifierafion, the issue 
yas damage,toaVCR. The Comptroller Gep 
over, the VCR, diq ?not work ,after delivery because a nOrm$ly 
sturdy internal component (a printed circuit card),w& physi- 
cally broken. ’Ihe recod shows that such damage is consistent 
with the item having been dropped.”Z8 In Caryle Jhn Lines, 

, ;[t]he repairman indicated the malfunction wascaused by a bro- 
ken main current board,due to mishandling or dropping . . . 
[wlhile there was not external damage, the type of damage,sus- 
tained was consistent y@ the item having been dropped.”2g 

* *  

A repair 
handling is not sufficient. *It must adequately describe the dam- 
age and explain why the repair person believed that the damage 
occuned in transit. It must be detailed and convincing or the 
item may not be payable. The following questions are the types 
of questions that should be answered by the repair person on the 
estimate of repair. 

-.J I 

3. Can loose parts be heard? 

4. Was there a cracked circuit board? 
i !  . 1 ,  

come looseor ~ , 

hipment due to rough hand1 

6. Were electronic parts misaligned due to I 

. . J I improper ‘handling or inadequate packing 
I ,  

1 1 for shipment? 
1 ) J i b ’  i 

‘ 7. How is this damage different from normal 

, I  

‘ The repair estimate must be sufficiently detailed to convince 
h e  carrier, and later the Comptroller General, ha t  such damage 

a claims examiner i s  not convinced, or 
bout the damaged item, contact the repair 
ons, and record the information obtained 

on the chronology sheet. Be sure to date, record the name of the 
‘person spoken to, and the claims examiner’s nahe on the chro- 

‘nology sheet. The chronology sheet is often included in the 
General Accounting Office administrative reports. Ms. Schultz. ,- 

1 # 

r ve CIaims Note 

c ,  
8 ’  

. Field claims offices submit to the United S t a t e s h y  Claims 
Service (USARCS) quarterly reports reflecting their affirmative 
claims activities, These statistics were reported pn either QA 
Form 2938-R (Mirmative Claims Report) or on a report gener- 
atedby the Affinnative Claims Management Program. 

I“ I 

The USARCS recently reviewed all the claims forms cur- 
rently maintained by the Department of the Army and the De- 
partment of Defense and determined that DA Form 2938-R is 
now obsolete and should be deleted from the Army’s inventory. 
Field claims offices should discontinue use of this form. 

Claims Report Pasonnek Claims Note, Internal D a h g e  ro Electronic Items, AUMY LAW., M a y  1993, at 50. 

Claims Report, Ftrsonnel Claims Note, Infernal Damage ro Efecrmnlc ItenuLRevlsired, A m y  LAW.! Jan. 1994. L 40. 

Claims Repa Personnel Claims Note. Rerum io Intern/ Damage to Electronic Items, ARMY LAW.. Sept. 1994. at 48. 

* 

, ‘ I  ’ I  I J 

F 

Allied Intermodal Wrwarding. 8-258665, April 6,1995. I n  

Department of the Army Reconsideration. B-255777.2. May 9. 1994. 

Caryle Van Lines. Inc.. B-257884, JM. 25, 1995. i , * , I ’  
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The Affirmative Claims Management Program has the capa- 
bility to generate a quarterly report. Therefore, field claims of- 
fices will submit their quarterly statistics on the computer 
generated report. Major Park. ,/-? 

1995 Af€irm;rtiw Cl&ms Report 

In fiscal year 1995, Army claims offices collec 
in medical care recovery claims. *Of that amount, claims per- 
sonnel deposited $7,041,601 into the operation and maintenance 
accounts of hlitary treatment facilities (MTF). The totals for 
this year's medical care recoveries and MTF deposits showed 
an increase over the past two years. Additionally, claims offices 
collected $11,713 to cover the cost of repairing or replacing 
damaged or lost government property. 

To equitably reward large and small claims ofices for their 
achievements in pursuing affirmative claims, the USARCS uti- 
lizes a two tiered recognition system. ?he USARCS recognizes 
the top offices in total medical care dcoVery as well as the top 
offices in total property 'damage recovery. A new category in- 
troduced this year is for offices that deposited the most money 
into the operations and maintenance accounts of MTFs. Addi- 
tionally, the USARCS recognizes the offices that demonstrated 
the most improvement in their medical care recovery program 
or in their property damage recovery program. 

The United States Army Claims Service, Europe, receives 
special recognition as the top office in total affirmative claims 
recovery. Additionally, the United States Armed Forces Claims 
Service, Korea, receives special recognition for total property 
damage recovery. 

The Judge Advocate General issued certificates of excellence 
to those offices that demonstrated superior achievement in the 
five award categories with a letter of acknowledgment to each 
respective post commander. These offices are listed in order of 
achievement. Ms. Jedlinski. 

1. Total Medical Care Recovery. 

a: United States Army Armor Center and Fort Knox. 

2. Total Deposits to Military Treatment Facility 
Accounts. 

a. In Corps and Fort Hood. 

b. lOlst Airborne Division (Air Assault) and Fort 
Campbell. 

c. United States h n y  Armor Center and Fort b o x .  

d. Brooke Army Medical Center, Fort Sam Houston. 

e. United States Army Field Artillery Center and 
Fort Sill. 

3. Total Property Damage Recovery. 

a. United States h y  Field Artillery Center and 
Fort Sill. 

b. United States Army Armor Center and Fort Knox. 

c. Joint Readiness "kaining Center and Fort Polk. 

d. Carlisle Barracks. 

e. United States Army Ganison, Fort Riley. 

4. Medical Care Recovery Program, Most Improved. 

a. 10th Mountain Division (Light) and Fort Drum. 

b. United States Army Missile Command, Redstone 
Arsenal. 

c. Madigan Army Medical Center. 

d. United States Military Academy, West Point. 

e. XVIII Airborne Corps and Fort Bragg. 

5. Property Damage Recovery Program, Most 
Improved. 

b, III Corps and Fort Hood. a. Carlisle Barracks. 

c. XVIII Airborne Corps and Fort Bragg. 

d. Brooke Army Medical Center, Fort Sam Houston. 

b. United States Army, Fort McCoy. 

c. United States Army Garrison, Fort Ritchie. 

e. lOlst Airborne Division (Air Assault) and 
Fort Campbell. 

d. United States Army Missile Command, Redstone 
Arsenal. 

e. United States Anny, Fort Belvoir. 
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Guard and Reserve Affairs Items 
I '  

i' I / (  

Guad and Reserve Affairs Division, OTJAG , 

' . I / &  , . -  

The Judge Advocate General's Reserve 
Component (On-Site) Continuing 

Legal Education Program ~ 

The following is a current schedule of The Judge Advocate 
General's Reserve Component (On-Site) Continuing Legal Edu- 
cation Schedule. Army Regularion 27-1, Judge Advocate Legal 
Services. paragraph lO-lOa, requires all United States Army 
Reserve (USAR) judge advocates assigned to Judge Advocate 
General Service Organization (JAGSO) units or other troop pro- 
gram units to attend On-Site training within their geographic 
area each year. All other USAR and Anny National Guard judge 
advocates are encouraged to attend On-Site training. Addition- 
ally, active duty judge advocates, judge advocates of other ser- 
vices, retired judge advocates, and f eded  civilian attorneys are 
cordially invited to attend any On-Site training session. Ifyou 
have any questions about this year's continuing legal education 
progmm, please contact the local action oficer listed below or 
call Major Juan Rivera, ChieJ Unit Liaison and Tmining Of- 
ficel: Guard and Reserve Afairs Division, Ofice of The Judge 
Advocate Geneml, (804) 972-6380, (800) 552-3978 ext. 380. 
Major Storey. 

Academic Year 1996-1997 On-Site CLE ?Raining 

The Academic Year 1997 On-Site is fast approaching with 
the onset of the 90th Regional Support Cominand's Dallas,Texas 
conference scheduled for 20 - 22 September at the Bristol Suites 
Hotel. This promises to be a splendid kick-off which will be 
followed by conferences at sixteen additional sites across the 
country. 

On-Site instruction provides an excellent opportunity for prac- 
titioners to obtain CLE credit while receiving instruction in a 
variety of legal topics. In addition to instruction provided by 
professors from The Judge Advocate General's School, United 
States Army, participants will have the opportunity to hear ca- 
reer information from the Guard and Reserve Affairs Division, 
Forces Command, and United States A m y  Reserve Command. 
Most On-Site locations also supplement these offerings with 
excellent local instructors or other individuals from within the 
Departfnent of theArrny, Many On-Sites feature distinguished 
guests from the local community. 

Anny Regulation 27-1, paragraph 10-10. requires United 
States Army Reserve Judge Advocates assigned to JAGS0 units 
or to judge advocate sections organic to other United S t a t e s h y  
'Reserve units to attend at least one'On-Site conference annu- 
hly. Individual Mobilization entees, Indihdual ,Re&' 
Reserve, Active Army Judge Advocates, National Guard judge 
,Advocates and Department of Defense civilian attorneys also 
are strongly encouraged to attend and take advantage of i t  this 
valuable program. Major Storey. 

Personnel Changes 

Major Eric Storey h oved on to a new as 
replacement 9s Chief Unit "kaining and Liaison, will be Major 
Juan Rivera, ready for duty on or about 15 September 1996. If 
you have any questions regarding the On-Site Schedule, contact 
the local action officer listed below or call the Guard and Re- 
serveAf€airs Division at (800) 552-3978, extension 380. Major 
storey. , 

, I  
GRAOn-Line! 

You may contact any member of the GRA team on the Internet 
r" at the addmses below. A 

COL Tom Tromey, ' 
I 

Director ................................... tromeyto@otjag.army.mil 

1 
I I f  

, COL Keith Hamack, 

LTO Peter Menk, . 

Dr. Mark Foley, 

MAJ Juan Rivera, 

. USA? Advisor ....... ckke@ otjag .army.mil 

nkpete @ otjag.army.mil ARNG Advisor ..................... 

Personnel Actions ...... 

Unit Liaison Officer ................. riveraju@otjag.army.mil 

Mrs. Debra Parker, 
Automation Assistant .... :.: ....... parkerde8otjag.army.mil 

Ms. Sandra Foster, 1 4 .  

IMA Assistant ........................... fostersa@otjag.army.mil 

Mn. Mdgaret Grogan. 
Secretary ............................... groganma@otjag.anny.mil 
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THE JUDGE ADVOCATE GENERAL'S SCHOOL RESERVE COMPONENT 
P< (ON-SITE) C 0 N T I " G  LEGAL EDUCATION TRAINING SCHEDULE, 

ACADEMIC YEAR 1996-1997 

IxE 

20-22 Sept. Note: 2.5 days 

2-3 NOV. 

9- 10 NOV. 

6-17 NOV. 

4-5 Jan. 97 

1-2 Feb. 

8-9 Feb. 

22-23 Feb. r- 

CITY, HOST UNIT - 
Dallas, TX 
90th RSC 
Bristol Suites 
2222 Stemmons Freeway 
Dallas,TX 75207 

Bloomington, MN 
214th LSO 
Thunderbird Motor Hotel 
2201 East 78th Street 
Bloomington, MN 55425 

Willow Grove, PA 
153d LSO/99th RSC 
Willow Grove Naval Air Station 
Reserve Pgms Bldg. 601 
Willow Grove, PA 19090 

New York, NY 
4th LSOn7th RSC 
Fordham University School of Law 
160 West 62d Street 
NewY0rk.W 10023 

Long Beach, CA 
78th MSO 

Seattle, WA 
6th MSO 

Columbus, OH 
9th MSO 
Clarion Hotel 
7007 N High Street 
Columbus, OH 43085 
(614) 436-0700 

Salt Lake City, UT 
87th MSO 

ACTION OFFICER 

MAJ Linda L. Shefield 
4500 Carter Creek Suite 103 
Bryan,TX 77802 
(409) 846-1773, FAX 1719 

LTC Donald Betzold 
6160 Summit Drive, #425 
Brooklyn Center, MN 55430 
(612) 566-8800 

LTC Donald Moser 
153d LSO 
Willow Grove USAR Center 
Woodlawn & Division Avenues 
Willow Grove, PA 19090 
(215) 925-5800 

LTC Myron J. Berman 
77th RSC 
Building 637 
Fort Totten, NY 11359 
(718) 352-5703 

LTC Andrew Bettwy 
10541 Calle Lee, Ste 101 
Los Alamitos. CA 90720 
(714) 229-3700 

MAJ Frank Chmelik 
Chmelik &Associates 
1500 Railroad Avenue 
Bellingham, WA 98225 
(360) 671-1796 

LTC limothy J. Donnelly 
9th MSO 
765 Taylor Station Road 
Blacklick. OH 43004 
(419) 625-8373 

MAJ John K. Johnson 
382 J Street 
Salt Lake City, UT 84103 
(801) 468-2617 
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THE JUDGE ADVOCATE GENERAL’S SCHOOL RESERVE COMPONENT 
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE, 

ACADEMIC YEAR 1996-1997 

QaE 

22-23 Feb. 

22-23 Feb. 

1-2 Mar. 

8-9 MU. 

15-16 Mar. 

22-23 Mar. 

4-6 Apr. 

26-27 Apr. 

3-4 May 

CITY, HOST UNIT - 
Denver, CO 
87th MSO 

Indianapolis, IN 
INARNG 
Indianapolis War Memorial 
421 North Meridian St. 
Indianapolis, IN 46204 

Charleston, SC 
12th LSO 

Washington, DC 
10th MSO 
NWC (Arnold Auditorium) 
Fort Lesley J. McNair I 

Washington, DC 20319 

San Francisco, CA 
75th LSO 

I 

Rolling Meadows, IL 
91st LSO 
Holiday Inn (Holidome) 
3405 Algonquin Road 
Rolling Meadows, IL 6OOO8 

Jacksonville, FL 
174th MSO/FL ARNG 

Newport, RI 
94th RSC 
Naval Justice School at Naval Education & Tng Ctr 
360 Eliott Street 
Newport, RI 02841 

Gulf Shores, AL 
8 1 st RSC/AL ARNG 
Gulf St Park Resort Hotel 
21250 East Beach Blvd. 
Gulf Shores, AL 36542 
(334) 948-4853 

ACTION OFFICER 

LTC David L. Shakes 
3255 Wade Circle 
Colorado Springs, CO 80917 
(719) 596-3326 

LTC George Thompson 
Indiana National Guard 
2002 South Holt Road 
Indianapolis, IN 46241 
(317) 247-3449 

COL Robert S. Carr 
P.O. Box 835 
Charleston, SC 29402 
(803) 727-4523 

CFT Robert J. Moore 
loth MSO 
5550 Dower House Road 
Washington, DC 20315 
(301) 763-321 112475 

LTC Joe Piasta 
Shapiro, Galvin, et. al. 
640 Third St., Second Floor 
P.O. Box 5589 
Santa Rosa, CA 95402-5589 
(707) 544-5858 

MAJ Ronald C. Riley 
18525 Poplar Avenue 
Homewood, IL 60430 
(3 12) 443-4550 

LTC Henry T. Swann 
P.O. Box 1008 
St. Augustine, FL 32085 
(904) 823-0131 

MAJ Katherine Bigler 
HQ, 94th RSC 

695 Sherman Avenue 
Fort Devens, MA 01433 

A m :  AFRC-AMA-JA 

(508) 796-6332, FAX 2018 

LTC Cary Herin 
81st RSC 
255 West Oxmoor Road 
Birmingham, AL 35209-6383 
(205) 940-9304 

n 
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NCO Professional Development: Building Blocks for Promotion 

Sergeant Major Howard Scarbornugh 
Headquarters, First United States A m y  

Fort Gillem, Georgia 
P t  

Introduction 

While serving as the Office of The Judge Advocate General 
Liaison to the Personnel Command (PERSCOM), I received a 
call from a soldier concerning the master sergeant (ES) promo- 
tion list. This soldier was already serving as a chief legal non- 
commissioned office (CLNCO) and had an impeccable 
reputation for taking care of people and business. He was upset 
that he had been passed over for promotion. To make matters 
worse, he thought he was far better qualified than one of the 
individuals who was selected for promotion. I offered to check 
both records and get back to him. 

After comparing the records, I found that the soldier who 
was selected for promotion had an excellent fiche. He had com- 
pleted several of the Judge Advocate General’s Corps (JAW) 
correspondence courses and was enrolled in college. The file of 
the soldier who had been passed over did not indicate whether 
he had completed any of the JAW correspondence counes or 
whether he was enrolled in college. The soldier who made that 
phone call mistakenly thought promotions were based solely on 
taking care of people and business. He is not alone. Duty per- 
formance is important but it constitutes only the foundation for 
noncommissioned officer (NCO) career development. 

This article reviews some of the key factors in promotion to 
the senior NCO ranks. It is not intended to serve as a compre- 
hensive discussion of the entire promotion process. Rather, it 
focuses on what one sergeant major thinks are the most impor- 
tant, and often most overlooked, aspects of the NCO promotion 
process. 

l b o  Promotion Systems-One Focus 

Promotion to grades private (E2) through staff sergeant (E6) 
is an extremely structured and goal oriented system. Young sol- 
diers are promoted by reaching standards associated with time 
in grade and service or by achieving the magical number of pro- 
motion points. These factors are quantifiable-the soldier al- 
ways knows exactly where he or she stands and has a means of 
identifying their weak areas. By reviewing the promotion 
worksheet, they can see the quickest most efficient means of 
accumulating promotion points. This results in the completion 
of more correspondence courses or greater emphasis on per- 
sonal physical training (PT). 

Unfortunately, after promotion to staff sergeant, many NCOs 
fail to recognize the key factors in the Department o f h y  (DA) 
level promotion process. No points are awarded and a promo- 
tion candidate has no opportunity to impress a promotion board 
with an infinite knowledge of military subjects. On paper, it 

r* 

appears that the promotion system undergoes a drastic change 
between E6 and E7. In practice, very little changes. 

The factors important when striving for E5 or E6 are just as 
important when trying to make E7, E8, or E9. College educa- 
tion, correspondence courses, knowledge of common tasks. and 
the Army Physical Fitness Test (APFT) remain key factors in 
the promotion process. The method of communication is the 
greatest change between a local promotion board and aDA board. 
The most valuable tool for communicating information to a DA 
promotion board is the Noncommissioned Officer Evaluation 
Report (NCOER). 

The NCOER 

The most important document viewed by the promotion board 
is the NCOER. A discussion of NCOERs in this context may 
seem unusual because, after all, the individual being considered 
for promotion does not prepare the NCOER. However, perfor- 
mance input from the rated NCO should be a vital factor in 
NCOER preparation. 

Many well meaning raters put in bullets like “Best NCO I 
ever worked with” or “Outstanding duty performance during 
this rating period!’ These bullets (you could call them blanks) 
may convey that the rater thinks highly of the rated NCO but 
they do not convey the type of information needed by the pro- 
motion board. Promotion boards are looking for facts, not gen- 
eralizations. One way to ensuze quality bullets on your NCOER 
is to keep a record of facts, figures. and significant accomplish- 
ments during the rating period This ensures that the rater has 
the information needed to prepare factual and effective bullets. 

Another mistake made by many raters is that they try to in- 
clude too much information on the NCOER. It is not necessary, 
nor is it desirable, to have three bullets in every block. The= is 
absolutely nothing wrong with having a couple of blank success 
blocks on an NCOER. The NCOER was designed to preclude 
NCOs from getting an EXCELLENCE in every block. The 
NCOER covers such a wide spectrum of responsibilities that it 
is virtually impossible to rate most NCOs in every block, much 
less give them an excellence rating on any aspect. Confront the 
board members with the most important facts! The facts are all 
that they need to see. 

Promotion boards indicate that the senior rater’s block is the 
most important on the NCOER. Unfortunately, many senior 
raters resort to general bullets (blanks) because the rater has al- 
ready commented on the most important points. There is abso- 
lutely nothing wrong with the senior rater restating the strongest 
points made by the rater. This is desirable because it focuses the 
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board's attention on the NCO's primary accomplishments and 
keeps the emphasis on the facts. 

Prior to finalizing the NCOER, the rated NCO should ask to 
have it reviewed by the CLNCO or a mentor. Granted, the rater 
must first approve of this, but approval should rarely be with- 
held because review by another NCO is a valuable method of 
ensuring that all bullets are strong and focused 

Correspondence Courses 

For approximately fifteen years, the Judge Advocate General's 
Corps Sergeant Major, Team PERSCOM, and many of the 
CLNCOs have stressed the importance of JAW correspondence 
courses. Despite persistent emphasis, during a recent confer- 
ence I overheard several soldiers discussing the possibility of 
dropping out of the Military Paralegal Program due to academic 
problems. At the same conference, I also learned that less than 
fifty soldiers have completed the Military Paralegal Program. 
These facts lead me to believe that the message we have been 
preaching for so long is still not getting through. 

Noncommissioned officers tempted to drop correspondence 
courses fail to focus on promotion as a primary motivator in  
their professional development. Promise a soldier a trip to 
Charlottesville on completion of the Law for Legal NCO Corre- 
spondence Course and see how long it takes to get a completion 
certificate back. Unfortunately, after the trip to Charlottesville, 
many NCOs never enroll or complete another correspondence 
course. Why? Because they do not recognize the connection 
between promotion to E7, ES, or E9 and the JAGC correspon- 
dence courses. Because the DA promotion boards do not oper- 
ate on a point system does not negate the importance of JAGC 
correspondence courses in the promotion process. 

Evidently, many Legal NCOs do not realize that the key fac- 
tors in promotion to E5 or E6 are also the key factors in promo- 
tion to E7, E8. or E9. Education, both military and civilian, is a 
crucial fixtor in all NCO promotions. Promotion boards are 
briefed on the role these courses play in the professional devel- 
oppent of JAGC NCOs. Team PERSCOM also considers 
completion of these courks when making selections for high 
priority assignments. 

Many NCOs view JAGC correspondence comes as too dif- 
ficult and time consuming. Even though these courses require 
much time and effort, they are not beyond the ability of Legal 
NCOs. It is only natural that the educational requirements asso- 
ciated with promotion to E7 be more difficult than those associ- 
ated with promotion to E5. I 

As a result of their difficulty, failure of JAGC subcourses is 
not uncommon (some would call it inherent). Unfortunately, 
receipt of a failure notice causes many NCOs to lose interest 
and drop the course. Correspondence subcourse failure indi- 
cates one thing-more time and effort is needed. A subcourse 
failure notice should never be construed as an indication that a 
Legal NCO is not capable of passing the course. Remember, 

the answers are in the book-but they 
are not in chronological order. 

not verbatim and they 

A college degree, especially an associate degree, also is criti- 
tal to the promotion process. Promotion board members view 
legal NCOs as having time to attend college (this is based, in 
part, on the number of your contemporaries who have college 
degrees). Earning a college degree takes a lot of time, effort, 
and money but it pays huge dividends. A committed NCO can- 
not accept any excuses on this point-there are no substitutes 
for a college degree. 

/- 

! 

A college decree also is a critical factor in the quality of life 
after the Army. In civilian life, college degrees serve as a ticket 
or shortcut to management positions. They open doors that you 
could not hope to enter otherwise. Civilian life may seem light 
years away now, but if you do not start planning today you will 
find yourself scrambling to complete your degree as you near 
retirement. The final months before separation are hectic enough 
without having to tie up time with college. 

TeStS 

' Army tests is another overlooked career building block. I 
know that the Skill Development Test (SDT) is dead; however, 
other annual or semiannual tests have just as much impact on 
your professional development. The Common Thsk Test (ClT) 
and the APFT both provide legal NCOs with a chance to show 
that they are capable of excellent performance outside the of- 
fice. 

While stationed at Fort Campbell, I served as a grader at a 
CTT station. Several soldiers came to my point and immedi- 
ately requested a"N0 GO." When I asked why, they stated that 
they had already passed enough stations to get a "GO" on the 
CTT. They saw no reason to waste any more time, What they 
were really wasting was an opportunity to get a solid bullet on 
their NCOER: "Scored 100% on the Common Task Test." 

When soldiers seeking promotion'to J3 or E6 appear before 
a promotion board they are given the opportunity to display their 
knowledge of military subjects. When seeking promotion to 
E7, E& and E9 this opportunity is limited to a couple of bullets 
on an NCOER. Bullets concerning performance on the CTT 
tell a promotion board a lot about a soldier's commitment to 
duty. Granted, you have to spend more time preparing for the 
test and you won't get home as early on test day, but bullets of 
this type serve as great discriminators in the promotion process. 

' The APFI' is another neglected building block. Most sol- 
diers seem content to score in the 225 range. However, if you 
want to send a strong bullet to the promotion board, you should 
be training to score at least 290 on the APFI'. This entitles you 
to an excellent rating in the PT block on your NCOER "his 
score serves as further proof that you are better qualified for 
promotion than your contemporaries. 

- 
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The reason many soldiers do not do better on the APFT is 
that they believe scoring 290requires several hours of dedicated 
effort in the gym each day. This is not true, especially if your 
unit has a well-rounded PT program. If you are willing to dedi- 
cate an extra ten minutes before or after PT to do pushups and 
sit-ups, you will eventually max those events. f - 9  

One of the greatest hindrances to a personal PT program is 
disappointment. ?here will be days when you will do seventy 
repetitions and there will be days when you struggle to do twenty- 
f i v e 4 0  not worry about it!  Just keep working. You will even- 
tually reach your goal. Also, have someone periodically check 
your form, especially on the pushups. It is easy for bad form to 
become habit without realizing it. 

Overcoming Disappointment 

The difference between success and failure often is based on 
response to disappointment. One soldier fails a subcourse and 
gives up. Another fails a subcourse, puts more time and effort 
into it, and ultimately completes the correspondence course. 

One of the greatest disappointments in the life of any soldier 
is a promotion pass over. As you recover from this disappoint- 
ment, you should consider that you have eight to nine months to 
prepare for the next board. You should immediately assess your 
record and select some realistic short term goals. There is plenty 
of time to complete a JAW correspondence course if you really 
dedicate yourself to it. You may not be able to complete a col- 
lege degree but you can complete twelve to eighteen semester 
hours. You may not be able to max the APFT but you can raise 
your score by fifteen to twenty points. Accomplishing these 
goals will prove to the board that you are determined to be pro- 
moted. 

Parting Shot 

The old adage “you miss 100% of the shots you don’t take” 
definitely applies to the promotion process. Many good NCOs 
miss promotions because they do not believe that they have much 
of a chance. My advice is not to worry about the things you 
cannot control like selection tates and the quality of the compe- 
tition. Earning a promotion hinges on maintaining focus on im- 
proving the areas that you do control (education, CIT, APFT). 

‘ CLE News 

1. Resident Course Quotas 

Attendance at resident continuing legal education (CLE) 
courses at The Judge Advocate General’s School, United States 
Army (TJAGSA), is restricted to students who have confirmed 
reservations. Reservations for TJAGSA CLE courses are man- 
aged by the Army Training Requirements and Resources Sys- 
tem (ATRRS), the Army-wide automated training system. If 
you do not have a confirmed reservation in ATRRS, you do 
not have a reservation for a TJAGSA CLE course. 

Active duty service members and civilian employees must 
obtain reservations through their directorates of training or 
through equivalent agencies. Reservists must obtain reserva- 
tions through their unit training offices or, if they are non-unit 
reservists, through United States Army Personnel Center 
(ARPERCEN), ATIN: ARPC-ZJA-P, 9700 Page Avenue, St. 
Louis, MO 63132-5200. Army National Guard personnel must 
request reservations through their unit training offices. 

When requesting a reservation, you should know the follow- 
ing: 

TJAGSA School Code-181 

Course Name-133d Contract Attorneys SF-F10 
f- 

To verify a confirmed reservation, ask your training ofice to 
provide a screen print of the ATRRS R1 screen showing by- 
name reservations. 

2. TJAGSA CLE Course Schedule 

August 1996 

12-16 August: 

1996 

14th Federal Litigation Course 
(5F-F29). 

12-16 August: 

19-23 August: 

19-23 August: 

26-30 August: 

September 1996 

4-6 September: 
Class Number-133d Contract Attorneys’ Course 5F-FlO 

7th Senior Legal NCO Management 
Course (5 12-71D/40/50). 

137th Senior Officers’ Legal Orienta- 
tion Course (5F-Fl). 

63d Law of War Workshop (5EF42). 

25th Operational Law Seminar 
(5F-F47). 

USAREUR Legal Assistance CLE 
(5F-F23E). 
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, I  9-1 1 September: 2d Procurement Fraud Course FBA: Federal Bar Association 
(5F-F101). 

9-13 September: USAREURAdministrative Law CLE 

1815 H Street, NW., Suite 408 
Washington, D.C. 20006-3697 
(202) 638-0252 

FB: Florida Bar (5F-F24E). F 

650 Apalachee Parkway 
16-27 September: 6th Criminal Law Advocacy Course Tallahassee, FL 32399-2300 

(5F-F34). (904) 222-5286 

3. Civilian Sponsored CLE Courses GICLE: The Institute of Continuing Legal 
Education 

For further information on civilian courses in your area, PO. Box 1885 
Athens, GA 30603 please contact the one of the institutions listed below: (706) 369-5664 

ABA: 

A L M A :  

ASLM: 

CCEB: 

CLA: 

CLESN: 

ESI: 

American Academy of , GII: 

Tuscaloosa, AL 35404 

Judicial Education i 

1613 15th Street, Suite C 

(205) 391-9055 

American Bar Association 
750 North Lake Shore Drive 
Chicago, IL 6061 1 
(312) 988-6200 

GWU: 

American Law Institute- 
American Bar Association 

Committee on Continuing 
Professional Education 

4025 Chestnut Street 
Philadelphia, PA 19104-3099 
(800) CLE-NEWS (215) 243-1600 

American Society of 
Law and Medicine 

Boston University School of Law 
765 Commonwealth Avenue 
Boston, MA 02215 
(617) 262-4990 

Continuing Education of the Bar 

2300 Shattuck Avenue 
Berkeley, CA 94704 

University of California Extension 

(510) 642-3973 

Computer Law Association, Inc. 
3028 Javier Road, Suite 500E 
Fairfax, VA 2203 1 
(703) 560-7747 

CLE Satellite Network 
920 Spring Street 
Springfield, IL 62704 
(217) 525-0744 (800) 521-8662. 

"Educational Services Institute 
5201 Leesburg Pike, Suite 600 
Falls Church, VA 22041-3203 
(703) 379-2900 

Government Institutes, Inc. 
966 Hungerford Drive, Suite 24 
Rockville, MD 20850 
(301) 251-9250 

Government Contracts Program 
The George Washington University 
National Law Center 
2020 K Street, N.W., Room 2107 
Washington, D.C. 20052 
(202) 994-5272 

UCLE: 

LFW: 

LSU: 

Illinois Institute for CLE 
2395 W. Jefferson Street 
Springfield, IL 62702 

F (217) 787-2080 

LRP Publications 
1555 King Street, Suite 200 
Alexandria, VA 22314 
(703) 684-0510 (800) 727-1227. 

Louisiana State University 
Center of Continuing 
Professional Development 

Paul M. Herbert Law Center 
Baton Rouge, LA 70803-1000 
(504) 388-5837 

MICLE Institute of Continuing Legal 
Education 

1020 Greene Street 
Ann Arbor, MI 48109-1444 
313) 764-0533 (800) 922-6516. 

MLI: Medi-Legal Institute 
15301 Ventura Boulevard, Suite 300 
Sherman Oaks, CA 91403 
(800) 443-0100 

NCDA: National College of District Attorneys ,- 

University of Houston Law Center 
4800 Calhoun Street 
Houston, TX 77204-6380 

4 .  

(7 13) 747-NCDA 
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NITA: National Institute for Trial Advocacy 
1507 Energy Park Drive 
St. Paul, MN 55108 
(800) 225-6482 

I (612) 644-0323 in (MN an 

NJC: National Judicial College 
j Judicial College Building 

University of Nevada 
Reno, NV 89557 

' (702) 784-6747 

NMTLA: New Mexico m a l  Lawyers' 
Association 

P.O.Box301 , 
Albuquerque, NM 871 
(505) 243-6003 I ,  

PBI: Pennsylvania Bar Institute 
104 South Street 
P.O. Box 1027 
Harrisburg, PA 17108-1027 
(800) 932-4637 (717) 233-5774 

I _  

PLk Practising Law Institute 
8 10 Seventh Avenue 
New York, NY 10019 

Tennessee Bar Association 
3622 West End Avenue 
Nashville, TN 37205 

(212) 765-5700 

(615) 383-7421 
n 

California* 

Colorado I 

! I '  

Delaware 

Florida** 

Georgia 

Idaho 

Indiana . 

Iowa 

Kansas 

Kentucky 

Louisiana** 

Michigan 

Minnesota 

&porting Month 

1 February annually 

Anytime within three-year 
period 

3 1 July biennially 

Assigned month triennially 

3 1 January annually 

Admission date triennially 

3 1 December annually 

1 March annually 

30 days after program 

30 June annually 

3 1 January annually 

31 March annually 

30 August triennially 

Tulane Law School Mississippi* * 1 August annually 

Missouri 3 1 July annually 

Montana 1 March annually 
UMLC: " University of Miami Law Center I 

P.0. Box 248087 Nevada 
Coral Gables, FL 33 124 
'(305) 284-4762 w Hampshire** 1 August annually 1 

UT: he University of Texas , 

School of Law 
Office of Continuing Legal Education 

Austin, TX 78705-9968 
r t i  727 East 26th Street , 

4. Mandatory Continuing Legal Education Jurisdictions 
and Repodng Dates 

Jjwisdiction &portinP Month 

Alabama** , 31 December annually 

Arizona 15 September annually 

Arkansas : 30 June annually 

t i  
I t .  

I NewMexico prior to 1 April annually 

North Carolina** 28 February annually 

North Dakota 

. Ohio* 

Oklahoma* * 

Oregon 

31 July annually , 

3 1 January biennially 

15 February annually 

Anniversary of date of 
birth-new admittees and 
reinstated members report 
after an initial one-year 
period; thereafter trienni- 
ally 
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Jurisdiction 

Pennsylvania** ; -I 1 

Rhode Island 

South Carolina** 

Tennessee* 

Texas 

Utah 

$ I  

1 1 )  

I 

Vermont 

r 1  Virginia ’ 

A. 

30 days after program 

30 June annually ’ ’ ’ 

15 January annually 

1 March annually 

3 1 December annually 

End of two year compli- 

“ I  

* . 1 . I I  . 

ante period I 

15 July biennially :, 

30 June annually .A 

,- 

* Militiuy,Exempt 8 I I 

on, see the F e b m y  1996 
issue of The Army Lawyfr. 

. I  h 1 

aterial of Interest :[‘ I I 

, !  I 

1. TJAGSA Materials Available Through the Defense 
Technical Information Center , ’  2 , ‘  I! 

Each year TJAGSA publishes deskbooks and materials to 
support resident course instruction. Much of this material is 
useful to judge advocates and government civilian attorneys who 
are unable to attend courses in their practice areas. The Sclidol 
receives many requests each year for these materials. Because 
the distribution of these materials is not in the School’s mission, 
TJAGSA does not have the resources to provide these publica- 
tions. 

To provide another avenue of availability, some of $is mate- 
rial is available through the DefenseTechnical Information Center 

ffice, may obtain this material in,two ways. The 
a user library on the installation. Most technical 

and school libraries are DTIC “users.” If they are “school”,li- 
braries, they ‘may be free users. The second way is for the office 
or organization to become a government user. 
agency users pay five dollars per hard copy for ikp 
pages and seven cents for each additional page 
ninety-five cents per fiche copy. Overseas users m 
copy of a report at no charge. The necessary information and 
forms for registration as a user may be requested from: Defense 
Technical Information Center, 8725 John J. Kingman Road, Suite 
0944, Fort Belvoir, Viginia 22060-621 8, telephone: commer- 
cial (703) 767-9087, DSN 427-9087. 

I Once registered, an office or other organization may open a 
deposit account with the National Technical Infomation Ser- 
vice to facilitate ordering materials. Information concerning 
this procedure will be provided when a request for user status is 
submitted. 

1 
< I  

Users are provided biw and cumulative indices. These 
indices are Classified as a single confidential document and 
mailed only tolthose DTIC users whose organizations have a 
facility clearance. ’ This will not affect the ability of organiza- 
tions to become DTIC use&, nor will it affect the ordering of 
TJAGSA publications through DTIC, AllTJAGSA publications 
are unclassified and the Felevpnt ordering information, such as ‘ 

I1 ’be published in The Army Law- DTIC nu 
ye; The publications are available through 
DTIC. The nine-ch’aracter identifier beginning with the letters 
AD are numbers assigned by DTIC and must be used when or- 
dering publications. These public ns are for g o v e v e n t  use 
only. I ”  

AD A301096 Government Contract Law Desk 

Government Contract Law Deskbook, 
‘ ~ 0 1 .  2, JA-501-2-95 (503 pgs). 

’ A265777 ’ Fiscal Law Course Des 
(471 pgs). 

F. 1 ,  

Legal Assistance 

S k U R  Legal Assistance Hhdbook, - 
JAGS-ADA-85-5 (315 pgs). 

Real Property Guide-Legal Assis 
JA-261-93 (293 pgs). 
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AD A305239 Uniformed Services Worldwide Legal 
Assistance Directory, JA-267-96 (80 pgs). 

Notarial Guide, JA-268-92 (136 pgs). 

Preventive Law, JA-27694 (221 pgs). 

Soldiers' and Sailors' Civil Relief Act 
Guide, JA-260-96 (172 pgs). 

Wills Guide, JA-262-95 (517 pgs). 

AD B164534 

AD A282033 

AD A303938 

F ' 1  

AD A297426 

*AD A308640 

AD A280725 

Family Law Guide, JA 263-96 (544 pgs). 

Office Administration Guide, JA 271-94 
(248 pgs). 

AD A283734 Consumer Law Guide, JA 265-94 
(613 pgs). 

AD A28941 1 Tax Information Series, XA 269-95 
(134 PPI. 

AD A276984 

AD A275507 

Deployment Guide, JA-272-94 (452 pgs). 

Air Force All States Income Tax Guide, 
April 1995. 

d"\ 
Administrative and Chil Law 

AD A285724 Federal Tort Claims Act, JA 241-94 
(156 PF). 

AD A301061 Environmental Law Deskbook, JA-234-95 
(268 pgs). 

Defensive Feden1 Litigation, JA-200-95 
(846 pgs). 

AD A298443 

AD A255346 Reports of Survey and Line of Duty Deter- 
minations, XA-231-92 (89 pgs). 

AD A298059 Government Information Ractices, 
JA-235-95 (326 PgS). 

AD A259047 AR 15-6 Investigations, JA-281-92 
(45 P&. 

3 Labor Law 

*AD A308341 The Caw of Federal Employment, r- JA-21@96 (330 PgS). 

*AD A29 1 106 The Law of Federal Labor-Management 
Relations, JA-211-96 (330 pgs). 

Developments, Doctrine, and Literaturn 

AD A254610 Military Citation, Fifth Edition, 
JAGS-DD-92 (18 pgs). 

criminal Law 

AD A302674 Crimes and Defenses Deskbook, 
JA-337-94 (297 Pgs). 

AD A302672 Unauthorized Absences Programmed Text, 
JA-301-95 (80 PgS). 

AD A302445 Nonjudicial Punishment, JA-330-93 
(40 pgs). 

AD 3023 12 Senior Officers Legal Chientation, 
JA-320-95 (297 pgs). 

AD A274407 Trial Counsel and Defense Counsel Hand- 
book, JA-310-95 (390 pgs). 

AD A274413 United States Attorney Pcosecutions, 
JA-338-93 (194 PgS). 

International and Operational Law 

AD A284967 Operational Law Handbook, JA-422-95 
(458 pgs). 

Reserve Affairs 

AD B136361 Reserve Component JAGC Personnel Poli- 
ties Handbook, JAGS-GRA-89-1 
(188 pgs). 

The following United States Army Criminal Investigation 
Division Command publication also is available through 
DTIC: 

AD A145966 Criminal Investigations,Violation of the 
U.S.C. in Economic Crime Investigations, 
USACIDC Pam 195-8 (250 pgs). 

*Indicates new publication or revised edition. 

2. Regulations and Pamphlets 

a. The following provides information on how to obtain 
Manuals for Courts-Martial, Di4 Pamphlets, Army Regulationr. 
Field Manuals, and Training Circulars. 

(1) The United S t a t e s h y  Publications Distribution Cen- 
ter (USAPDC) at St. Louis, Missouri, stocks and distributes 
Department of t h e m y  publications and blank forms that have 
Army-wide use. Contact the USAPDC at the following address: 
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Command& 
U.S. Army Publications Distribution Center 
1655 Woqdqpn Road r ,  
St. Louis, MO 63144 

(2) Units must have publicatiorig accounts to use any part 
of the publications distribution system. The following extract 
from Department of iheArmy Regulqiqp25-30, The AnnyJvce- 
gmted Publishing and Printing Progm.  paragraph 12-7c (28 
February 1989). is provided to assist Active, Reserve, and Na- 
tional , . " _  Guardunits:, , , ,, . 1  i 1 ,r ' I  

b. The units below ations accounts with 
the USAPDC.-.r 

I 

( I )  Active Army. 

battalion-size units will request a consolidated publications ac- 
subordinate unip in 
establish an account, 

12-k (Request for Establish- 
lications Account) anq supporting 
heir D C S T  07 D o h ,  as approp 

Louis USAPDC, 1653 Woodson Road, St. Louis, MO 631 14- 
6181. The PAC will manage all accounts established for the 
battalion it sUp$orts.' (Instructions tor heruse of DA 12-series 
forms and a reproducible copy of the forms appear in DA Pam 
25-33, The Standard Army Publications (STARflUBS) Revision 
of the DA 12-Seiers f i n n s ,  Usage and Pmcedures ( I  June 1988). 

(b)  Units not oganized under a PAC Units that are 
detachment size and above may have a publications account.To 
establish an account, these units will Submit a DA ,Foirfn ,12-R 
and supporting dA FQ~& b2-99 fodd  >th;ough their DCSIM or 
DOIM, as appropriatkto the St. Louis USaDC,  1655 Woodson 
Road, St. Louis, M063114-6181. 

in 
s m i y  establish a single . *. - .  

account for each major staff element. To establish an account, 
thesq units will follow the procedure in (h) above. , , 

' I ' l  d I ' 1  . i r  ' ' 1 ) L  

e to State aautants 
units will submit a DA 

Form 12-R and suppofting DA Form 12-?,through their State 
adjutants general tohe St. Lollis USAPW, 1655~o&Is$;n kaad, 
St. Louis, MO 63114-6181. 

(3)  USAR units that are co 
'se&nsfrom division Zevel and 
he& units will submit a DA' 

CONUSA to the St. Louis U 
Form 12-99 forms through- 

i(4) .ROn= Elements.-To establish an account, ROTC re- 
gions will submit a DA Fdm 12-R and supporting DAFom'l2- 

99 forms thiougti their suppoitlng installation 'anb'TRADOC 
DCSIM to thkcSt.thbis IJSAk'DC, 1655 Woodson Road, St. 
Louis, MO 631 14-6181. Senior and junior RUTC units will sub- 
mit a DA Form 12-5 and supporting PA ~1 %series forms through - 
their supporting installation, regional headquarters, and 
TRADOC P Q S M  to the St, Lpuis ,USAPDC, 1655,yoqdson L 

Road, St:'L&s, MO 631 i'4-6181. ' 

through their DCSIM or DOIM, as appropriate, to Commander, 
USAPPC. A T h :  ' ASQZLM, Alexandria, VA 2233\-03&:. 

Ir'ctions 'for'estab1ish;nk ini 

If your unit does not have a copy of DA Pam 25-33, you 
may request one by calli 
263-7305, extension 268. 

~) 

( I )  Units that have established initial distribution require- 
ments will receive copies of new, revised, and chahged"pub1ica- 
tions as soon as they are printed. 

qclire publications that are not on thiir initial 
distribution list can requisition publications using the Defense 
Data Network (DDN), the Telephone Order Publications Sys- 
tem (IOPS), theworld WideWeb 0, or the Bulletin Board 
Services (BBS). F 

P 

(3) Civilians can obtain DA Pams through the National Tech- 
nical Information Segice (PITIS), 5285 Port Roy+Road,Spripg- 
field, VA 22 i61. you m'ay reach this office it (703) 487-4684 or 

I ,  

1-800-553-6847. 

request up to ten copies of DA Pams by writing to USAPDC, 
1655 

3. The Legal Automation Army-&de Systems Bulletin 

63114-6181 
- 3  I < . I s  < t  

a. The Le tornidin Wide Systems (LAAWS) 
operates an electronic on-line information service (often referred 
to as a BBS, Bulletin Bdard Service) primarily ddicated to seh- 
ing theArmy legal community forb-y "access to the LAAWS 
Online Information Service, while also providing DOD-wide 
access. Whether.you <have Army access or DOPwide,access, 
all usen will be able to download the TJAGSA publications that 
are available on the LAAWS BBS. 

BBS: 
- u  

1 

b. Access to the L 
1 .  

7 s On-&ine,Info ce 
'the following individuals (who 

can sign on by dialing commercial (703) 806-5772, or DSN 656- 
57'72 or by using the 'Internet notkol  address i54.i 1.94.3 or 
Domain Names 1a&bbs@otjag.amty.mil): 
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, (a) Active Army, Reserve, or National Guard (NG) judge 

Active, Reserve, or N y Legal Administrators 
d enlisted personnel (MOS 71D); 

(c) Civilian attorneys employed by the Department of 
the Army, 

(d) Civilian legal support stafF employed by the Army 
Judge Advocate General’s Corps;, 

(e) Attorneys (military or civilian) employed by certain 
suppwted DOD agencies (e.g., DLA, CHAMPUS, DISA, Head- 
quarters ,Services Washington), 1 

(9 All DOD personnel dealing with military’legal is- 
sues; 

(g) Individuals with approved, written exceptions to the 
access policy. 

(2) Requests for exceptions to the access policy should be 
submitted to: 

LAAWS Project Office 
A m :  OISSysop I 

9016 Black Rd., Ste 102 
Fort Belvoir, VA 22060-6208 

P I t  

c. Telecommunications setups are as follows: 
I 1 

( 1) The telecommunications configuration for terminal 
mode is: 1200 to 28,800 baud; parity none; 8 bits; 1 stop bit; 
full duplex; XodXoff supported; VT100/102 or A N S I  terminal 
emulation. Terminal mode is a text mode which is seen in any 
communications application other than Wodd Group Manager. 

(2) The telecommunications configuration for World 
Group Manager is: 

Modem setup: 1200 to 28,800 baud 
more recommended) 

Novelte LAN setup: Server = LAAWSBBS 
(Available in NCR only) 

TI2L.NET setup: Host = 134.1 1.74.3 
(PC must have Internet capability) 

c (3) The telecommunications for TELNETAnternet access 
*for users not using World Group Manager is: 

IF’ Address = 134.1 1.74.3 
Host Name a laawsbbs@otjag.army.mil 0“ 

I After signing on, the system greets the user with an opening 
menu. Users need only choose menu options to access and down- 

load desired publications. The system will require pew users to 
answer a series of questions I which are required for daily use 
sand statistics of the LAAWS 01s. Once users have completed 
the initial questionnaire, they are required to answer one of two 
questionnaires to upgrade their access levels. There is one for 
attorneys and one for legal support staff. Once these question- 
naires are fully completed, the user’s access is immediately in- 
creased The A m y  Lawyer will publish information on new 
publications and materials as they become available through the 
LAAWS 01s. 

d. Instructions for Downloading Files from the LAAWS OIS. 

(L) Terminal Users 

(a) Log onto the LAAWS 01s using Procomm Plus, 
Enable, or some other communications application with the com- 
munications configuration outlined in paragraph cl or c3. 

(b) If you have never downloaded before, you will need 
the file decompression utility program that the LAAWS 01s uses 
to facilitate rapid transfer over the phone lines. This program is 
known as PKUNWP. To download it onto your hard drive take 
the following actions: 

(0 From the Main (Top) menu, choose’%“ for File 
Libraries. Press Enter. 

(2) Choose “S” to select a library. Hit Enter. 

Q) ripe WEWUS~RS* to siiect the NEWUSERS 
tile library. Press Enter. 

(4) Choose “F to find the file you are looking for. 
Press Enter. 

(i) Choose “F‘ to sort by file name. Press Enter. 
. 1  s ,  

he beginning of the list, 
nt (NEWUSER) library. 

(z) Scroll down the list until the file you want to dmn- 
load i s  highlighted (in this case PKZll0.EXE) or press the let- 
ter to the left of the file name. If your file is not on the screen, 
press Control and N together and release them to see the next 
screen. 

L ,  

‘ 
1 1 (H) Once your file is highlighted, press Control and 

1 D together to download the highlighted file. ’ 

<e> You will be given a chance to choose the down- 
load protocol. If you are using a 2400 -.4800 baud modem, 
choose option “1”. If you are using a 9600 baud or faster mo- 
dem, you may choose “Z” for ZMODEM. Your software may 
not have ZMODEM available to it. If not, you can use 
YMODEM. If no other options work for you, XMODEM is 
your last hope. 
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(LQ) The next step will depend on your software. If 
you are using a DOS version of Pmcomm. you will hit the“Page 
Down” key, then select the protocol again,,‘followed by a file 
name. Other software varies. L 

(1l) Once you have completed all the necessary steps 
to download. your computer and the BBS take over until the file 
is on your hard disk. Once the transfer is complete, the software 
will let you know in its own special way. 

(2) Client Server Users. 

(a) Log onto the BBS. 

(b) Click on the “Files” button 

(c) Click on the button with the picture of the 
and a magnifying glass. 

(d) You will get a screen to set up the options by which 
you may scan the file libraries. 

(e) Press the “Clear” button. 

( f )  Scroll down the list of libraries until you see the 
NEWUSERS library. 

1 

(g) Click in the box next to the NEWUSERS library. 
An“Xshou1dappear. , ; 

(h) Click on the “List Files? button. 

(i) When the list of files appears, highlight th 
are looking for (in this case 

(i) Click on the “Download” button. 

(k) Choose the’directory you want the fiie to be trans- 
ferred to by clicking on,it in the window with the list of directo- 
ries (this works the same as any other Windows application). 
Then select “Download how.” 

. .  
(1) From here your’computer takes over. 

(m) you can continue working in world ~ m u p  w i l e  

, , I 

the file downloads. 

(3) Follow the above list of directions to download any 
files from the 01s. substituting the appropriate file name where 
applicable. 

e. To use the decompression program, you will have to de- 
compress, or “explode,” the program itself. To accomplish this, 
boot-up into DOS and change into the directory where you down- 
loaded PKZl1O.EXE. Then type PKZl 10. The PKUNZlP util- 
ity will then execute, converting its files to usable format. When 
it has completed this process, your hard drive will have the us- 

,able, exploded version of the PKUNZLP utility program, as well 
as all of the compression or decompression utilities used by the 
LAAWS 01s. You will need to move or copy these files into the 
DOS directojl’if you want t0 use them anywhere outside of the - 
directory you are currently in (unless that happens to be the DOS 
directory or root directory). Once you have decompxessed the 
(PKZ110 file, you .can use PKUNZIP by typing PKUNZIP 
<filename> at the C :b  prompt. 

1 1 

lications Available Through the LAAWS 
BBS 

+ qi * , 
The following is’a current list ofTJAGSA publications avail- 

able for downloading from the LAAWS BBS (Note that the date 
UPLOADED is the month and year the file was made available 
on the BBS; publication date is available within each publica- 

F&SOURCE.!ZIP May1996 

ALLSTATE.ZIP January 1996 
“(I * 

A Listing of Legal Assis- 
tance Resources, May 
1996. 

come ?ax Guihe for use 
with 1994 state income - 
The Army LmYyer/Military 
Law Review Database 
ENABLE 2.15. Updated 
through the 1989, The 
Army Lawyer Index. It in- 
cludes a menu system and 
an explanatory memoran- 

‘1 ‘ V  4 r l  dum, AqV&EM.WPF.  

BLJLLEl”.ZIP January 1996 List of educational televi- 

brary at TJAGSA of actual 
classroom instructions pre- 

rcement Against Mili- 

P 

CHILDSPT.WP5 February 1 Guide to Child Support 
Enforcement Against Mili- 

3 b ‘tary Personnel, February 
I 1996. 
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DEPLOYEXE March 1995 Deployment Guide Ex- 
cerpts. Documents were 
created in Word Perfect 5.0 
and zipped into executable 
file. 

r\ 

FTCA.ZIP January 1996 Federal Tort Claims Act, 
August 1994. 

FOIALZIP January 1996 Freedom of Information 
Act Guide and Privacy Act 
Overview, September 1995. 

FOIA.2 .a  January 1996 Freedom of Information 
Act Guide and Privacy Act 
Overview. September 1995. 

FSO 2 0 1 . m  October 1992 JJpdate of FSOAutomation 
Program. Download to 
hard only source disk, un- 
zip to floppy, then 
AANSTALLA or 
B:INSTALLB. 

JA2OO.ZIP January 1996 Defensive Federal Litiga- 
tion, August 1995. 

p JA210DOC.ZIP May 1996 Law,of Federal Employ- 
ment, May 1996. 

JA21lDOC.ZIP May 1996 Law of Federal Labor-Man- 
agement Relations, May 
19%. 

JA23 1 .ZIP January 1996 Reports of Survey and Line 
of Duty Determinations- 
Programmed Instruction, 
September 1992 in ASCII 
text. 

JA234.ZIP January 1996 Environmental Law Desk- 
book, Volumes I and 11, 
September 1995. 

JA235.UP January 1996 Government Information 
Practices Federal Tort 
Claims Act, August 1995. 

JA24 1 .ZIP January 1996 Federal Tort Claims Act, 
August 1994. 

JA26O.ZIP January 1996 Soldiers' & Sailors' Civil 
P Relief Act, January 1996. 

JA261ZIP b October 1993 Legal Assistance Real Prop- 
erty Guide, March 1993. 

January 1996 Legal Assistance Wills 
Guide, June 1995. 

JA265A.ZIP January 1996 Legal Assistance C 
>. 

Law Guide-Part I, June 
1994. 

JA265B.m January 1996 Legal Assistance Consumer 
Law Guide-Part II, June 
1994. 

JA267.ZIP January 1996 Uniform Services World- 
wide Legal Assistance Of- 
fice Directory, February 
1996. 

JA268.ZIP ary 1996 Legal Assistance Notarial 
Gui&, April 1994. ' 

JA27 1 .ZIP 3 January 1996 Legal Assistance OfficeAd- 
ministration Guide, May 
1994. 

JA272.ZIP ' January 1996 Legal Assistance Deploy- 
ment Guide, February , ' 1  

1994. 

JA274.ZI.P March 1992 Uniformed Services Fom- 
er Spouses Protecti~ Act 
Outline and References, 
November 1992. 

JA275.ZIP August 1993 Model ?ax Assistance Pro- 
'gram, August 1993. 

JA276,ZIP January 1996 Preventive Law Series, 
6 Pecember 1992. 

JA281 .ZIP January 1996 

t '  

JA301 .ZIP January 1996 

January 1996 
7 ,  

JA3 1O.ZIP 

15-6 Investigations, 
November 1992 in ASCII 
text.. 

Unauthorized Absences 
Programmed Text, August 
1995. 

Trial Counsel and Defense 
Counsel Handbook, May 
1995. 

JA320.ZIP January 1996 Senior Officer's Legal Ori- 
entation Text, November 
1995. 

JA330.m January 1996 Nonjudicial Punishment 
, I  Programmed Text, August 

1995. 
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January 1996 Crimes and Defenses Desk- .~ 
book, July 1994. 

~ I May 1996 OpLaw Handboqk, June 
1996. 

A 
JA337.ZIP 

i 

: - 2  , I  1 1  

JA501-1.ZIP 

JA50 1 -2.ZIP March 1996 

TJAGSA Contract Law 
Deskbookvolume 1, March 
1996. . / 1  

TJAGSA Contract Law 
Deskbook, Volume 2, 
March 1996. 

TJAGSA Contract Law 
Deskbook, Volume 3, 
March 1996. 

* .  ,;; ; ' ,*. 1 ' i .I) . '1, I 

JA501-4ZIP .March 1996 TJAGSA Contract Law 
Deskbook, Volume 4, 

arch 1996 TJAGSA Contract Law 
Deskbook, Volume 5, 

. 6 6  March 1996. :! I 

, March 1996. f l  

.zI 1996 TJAGSA .Contract Law 
Deskbook, Volume 6, 

9A501-7.ZIP I 'March " I  1996 TJAGSA Contract Law 
I ,  Deskbook, Volume 7, 

March 1996. 

1996"' T'SAGSA Conhact '-LLBw 
Deskbook, Volume 8 ,  

h 1996. 

1996 TJAGSA Contract Law 
Deskbook. Volume 9, 

' I /  

' -March 1996. 
1 

JA506.ZIP January 1996 Fiscal Law Course Desk- 

I 
I JA508-1.ZIP January 199 

quisition Course Deskbook, 
Part 1,1994. 

' 
mment Materiel Ac- 

quisition Course Deskbook, 
Part 2, 1994. 

Ja 1996 Government 

Part 3, 1994. 
! quisition Course Deskbook, 

t ~1JASO9-lZIP + %  January 1996 Federal Court and Board 
' / I  ., I Litigation Course, Part 1,  

1994. 

lXA509-2.ZlP * f ,  January 1996 ' Federal Court and Board 
Litigation Course, Part 2, 
1994. A 

1 ,  

lJA509-3.ZIP January 1996 Federal Court and Board 

' . "  8 t , 1994. 
t i  . s  

1JA509-4.ZIP Januw 1996 Federal Court and Board 
r 1 :. I \ .  . I Litigation Course, Part 4, 

I 1994. 

IPFC- 1 .ZIP January 1996 Procurement Fraud Course, 

t I .. .r i I ' March 1995. 
I *  7 $ 1  i '  

' 1PFC-2.ZIP ' January 1996 Procurement Fraud Course, 

Januhy 1996 ProcdrementFraud Course. 

March 1995. 

March 1995. 

JA509-1.ZIP 4 January 1996 Contract, Claim, Litigation 
and Remedies Course 

1 Deskbook, Part 1,1993. 

~ JA509;2.ZIP January 199q I Contract Claims, Litigation, 
and Remedies Course 
Deskbook, Part 2,1993. 

J a n u h  1996 Sixth Installation Contrait- 3A510-1.ZIPG 
ing Course, May 1995. ! 

. JA5 10-2.ZIP ' Janualry 1996 Sixth Installation Contract- 
I ' i  I ing Course, May 1995. I . *  

_ &  1 

JA5 10-3.ZIP January 1996 Sixth Installation Contract- 
i ing Course, May 1995. 

uary 1996 JAG Book, Part 1, Novem- 
ber 1994. 

JAGBKPT2.ASC Janub  1996 JAG Book, Part 2, Novem- 

JAGBKPT3.ASC January 1996 JAG Book, Part 3, Novem- 
,- 1 ber 1994. I 

JAGBKPT41ASC : ,January 1996 ' JAG Book, Pail 4, Novem- 
I * *  < 1 ,  ber 1994. 

OPLAW95 January 1996 Operational Law Deskbook 

I .  t 

YJR93-1.ZIP ' January 1996 Contract Law Division 
1993 Year in Review, Part 

. 1,1994 Sympdsium. 7 
i *  

3-2.ZIP January 1996 Contract Law Division 
1993 Year in Review, Part 
2, 1994 Symposium. 

. f 8  
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YIR93-3. January 1996 Contract Law Division 
1993 Year in Review, Part 

7 - x  3,1994 Symposium. 

YIR93-4.m January 1996 Contract Law.  

YIR93.m January 1996 Contract Law Division 
1993 Year in Review text, ’ 
1994 Symposium. 

January 1996> Contract Law Division 
1994 Year in Review, Part 
1,1995 Symposium. 

YlR94-2.zTp January 1996 Contract Law Division 
1994 Year in Review, Part 
2, 1995 Symposium. 

f 

YIR94-3. January 1996 Contract Law Division 
3 1994 Year in Review, Part 

3, 1995 Symposium. 

YIR94-4.ZIP January 1996 Contract ‘Law Division 
1994 Year in Review, Part 
4, 1995 Symposium. 

YIR94-5ZP January 1996 Contract Law Division 
1994 Year in Review, Part 
5, 1995 Symposium. 

P 

YIR94-6.m January 1996 Contract Law Division 
, 1994 Year in Review, Part 

6, 1995 Symposium. . :  

YIR94-7.ZIP January 1996 Contract Law Division 
1994 Year in Review, Part 
7.1995 Symposium. 

YIR94-&ZIP January 1996 Contract Law; Division 
1994 Year in Review, Part 

, ‘8,  1995 Symposium. 

YIR95ASC.ZIP January 1996 Contract Law Division 
1995 Year in Review. 

YIR95W5.WP I January 1996 Contract Law Division 
1995 Year in Review. 

Reserve and National Guard organizations without organic 
computer telecommunications capabilities and individual mo- 
bilization augmentees (MA) having bona fide military needs 
for these publications may request computer diskettes contain- 
ing the publications listed above from the appropriate propo- 
nent academic division (Administrative and Civil Law, Criminal 
Law, Contract Law, International and Operational Law, or De- 
velopments, Docnine, and Literature) at The Judge Advocate 
General’s School, Charlottesville, VA 22903- 178 1. 

Requests must be accompanied by one 5 %inch or 3 ‘hinch 
blank, formatted diskette for each file. Additionally, requests , 

from MAS must contain a statement verifying the need for the 
requested publications (purposes related to their military prac- 
tice of law). I 

Questions or suggestions on the availability of TJAGSA pub- 
lications on the LAAWS BBS should be sent to The Judge Ad-; 
vocate General’s School, Literature and Publications Office, 
ATIN JAGS-DDL, Charlottesville, VA 22903-1781. For ad- 
ditional information concerning the W W S  BBS, contact the 
System Operator, SGT James Stewart, Commercial (703) 806- 
5764, DSN 656-5764, or at the following address: 

LAAWS Project Office 
A m .  LAAWS BBS SYSOPS 
9016 Black Rd, Ste 102 
Fort Belvoir, VA 22060-6208 

. .  

5. The Army Lawyer on the LAAWS BBS 

The Anny Labyet is available on the LAAWS BBS. You may 
access this monthly publication as follows: r ,  

a. To access the LAAWS BBS, follow the insdctions 
above in paragraph 3. The following instructions are based on 
the MicroSoft Windows environment. 

- 1  

(1) Access the LAAWS BBS“Main System Menu” win- 
dow. 

(2) Double click on “Files” 

(3) At the“Fi1es Libraries” window, click on ‘File”. but- 
n with icon of 3” diskettes and magnifying glass). 

(4) At the “Find Files” window, click on “Clear,”:then 
highlight “Army-Law” (an “X’  appears in the box next to 
“Army-Law”). To see the files in the “AnnyJ.,aw”library. click 
on “List Files.” 

(5) .At the “File Listin& window, seIect one of the files - 
by highlighting the file. E 

a. Files with an extension of “ZIP” require you to 
download additional “PK’ application files to compress and 
decompress the subject file, the “ZIP” extension file, befoie you 
read it through’your word processing application. To download 
the “PR’  files, scroll down the file list to where’you see the 
following: 

PKUNZlP.EXE 
PKzEplI0.ExE 
PKZIP-EXE 
PKWPFKEXE 

b. For each of the ‘FK” files, execute your download 
task (follow the instructions on your screen and download each 
“PR‘ file into the same directory. NOTE: All “PK”fi1es and 
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“UP” extension $1,; must reside in the same directory afier 
downfuding. For example, if you intend to use a Wordperfect 
word piocessing application, select “c:\wp60\wpdocs\ 
ArmyLaw.art” and download all of the “PK” files and the ”ZIP” 1 

file you have selected. You do not have to download the “PK 
each time you download a “ZIP” file, but =member to maintain 
all “PK” files in one directory. You may reuse them for another 
dhnloading if you have them in the same diredtory. 

(6) 1 Click on “Jhwnload 
lo 

(7) Close out your session on the LAAWS BBS and go 
to the directory where you downloaded t 
“c:Y’ prompt. 

< * ( .  

be in the same directory! 

(8) >ripe * <  :’dir/w/p”,and n your files wil 
directory. c <  

ect a “ZIP” file (to be “unzipped”) and type the 

PKUNZIP APR96.ZIP 

At this point, the system will explode the Zipped files and they 
are ready to be retrieved through the Program Manager (your 
word processing applica 

I /  
I , I ,  I 

b. Go to the word processing application you are using (Word- 
Perfect, MicroSoft Wod, Enable). Using the retrieval process, 
retrieve she document and convert it from ASCII Text (Stan- 
dard) to the application of choice (WordPerfect, MicroSoft Word, 

1 ,  I t  

is your l?ie Army Lawyer file. ’ 
1 , I  

d. Above in paragraph 3, Instructions for Downloading Files 
f b m  the L A W S  01s (section d(1) and (2)), are,the instructions 
for both Terminal Users (Procomm, Pmcomm Plus, Enable, or 
some other communications application) and Client Server Us- 
ers (World Group Vanager). 

,<e. Direct writte stions about ;he& 
smctions to The Judge edvocate General’s School, Litelatwe 
and Publications Ofice,‘ATI”: DDL, Mr. Charles J. Strong, 
Charlottesville, VA 22903- 178 1.  For additional assistance, con- 
tact Mr, Strong, commercial (804) 972-6396, DSN 934-7115. 
extension 396. 

6. Articles 

The following information may be useful to judge advocates: 

Michael S. Greve. Stxd’Harassment: Tell- 
’stOV,23NO. ICY. L REV. ‘ 
. <  

Roederick White, Sr.,“Consh‘tutiotd Eth 
er Solicitation of Clients Recent Devel- ~ ~ 

‘1 - 1. .tr. L REY 307 (i996j. 
,- 

7. TJAGSA Infor&ation Management Items 

e TJAGSA L,&al Area Network (LAN) is ‘now p 
Wide Area Network (WAN). The faculty and staff 

an: now accessible from the MILNET and the internet Ad- 
d fm,TJAGSA personnel are available by e-mail at 

otjag.army.mil. 

b. Personnel desiring to call TJAGSA via DSN should dial 
939-71 15. The receptionist will connect you with the appropxi- p 

ate department or directorate. The Judge Advocate General’s 
School also has a toll free number: 1-800-552-3978 [Lieuten- 
ant Colonel Gddwin (ext. 435)l. 

8. The Army Law Library Semce 
‘ I  I 

a. With the closure and realignment of many Anny installa- 
tions, the Army Law Library System (ALLS) has become the 
point of contact for redistribution of materials contained in law 
libraries on those installations. The Anny Lawyer will continue 
to publish lists of law library materials 
sult of base closures. i 

b. Law librarians having resources available for redistribu- 
tion should contact Ms. Nelda Lull, JAGS-DDL, The Judge 
Advocate General’s School, Uniteb S d k  ‘ h y ,  ‘a00 ‘Massie 
Road, Char1ottesville.VA 22903- 178 1. Telephone numbers are 
DSN: 934-7115, ext. 394, commercial: (804) 972-6394, or fac- 
simile: (804) 972-6386. 

,F 

i I 1 1  

c. The following materials have been declared excess and 
are available for redistribution. Please contact the library di- 

address provided below: 

US. Army Legal Services Agency 
Law Library, Room 203 
A m : ;  Melissa Knowles < I  

Nassif Building 
561 1 Columbia Pike 
Falls Church, VA 22041-5013 
POC Melissa Knowles l 

COM (703) 68 1-9608 

* Code of Virginia 1950 Annotated, Volume 11‘ 1995 Re- 
placement Volume 

‘ *. District of Columbia Code An‘notated 1981 edition, Vol- 
me 4,1995 Replace 

* District of Columbia Code Annotated 198l~edition. Vol- 
me 4A 1995 Replacement Xtle 7--Highwdys, Streets, 

Bridges; Title 8-parts and Playgrounds; etc. 

* District of Columbia Court Rules Annotated 1995 edition,’ 
Volume 1, Court Reporter Rules 

- 
P <  
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* District of Columbia Court Rules Annotated 1995 edition, 
Volume 2. Superior Court-Family Division to Federal 
Rules 

p * District of Columbia Code Annotated 1981 edition, Vol- 
ume 12, 1995 Replacement Index 

* District of Columbia Code Annotated 1981 edition 1995 
Cumulative Supplement (Pocket Parts) for Volumes 1,2. 
2A,3,3A,5,5A,6,7,7A, 8.9, 10,and 1 1  

* United States Supreme COW Reports 2d, Lawyers Edi- 
tion Interim Volume 114,1994 

* United States Supreme Court Reports 2d, Lawyers Edi- 
tion Interim Volume 115, 1994 

* United States Supreme Court Digest 1996 Pocket Parts 
Complete Set (West Pub. Co.) 

* West's Federal Practice Digest 4th December 1994, Par& 
1, Supplementing 1995 Pocket Parts (2 paper copies) 

Office of the Division Counsel 
U.S. A m y  Corps of Engineers 
South Pacific Division 
630 Sansome Street, Room 1216 
San Francisco, CA 941 11-2206 
POC Fran Russel 
COM (415) 705-1445 

* Board of Contract Appeals Decisions (CCH)Volumes 69- 
1 through 95-2 

* Federal Reporter, Fed 2nd (West Pub1ishing)Volumes 300 
through 719 

Y.S. G m r m n i  Phtlng omcs: 1986 - 4oc677/~ 
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Individual Paid Subscriptions to The Army Lawyer 

, .  Attention Private Individuals! m, 
The Government Printing Office offers a paid subscription 

service to The Anny Lawyer. To receive an annual individual 
paid subscription (12 issues) to The Amy Lawyer, complete and 
rem the ordex form below (pltotocodes of the orderform are 
r=@fdw. 

Renewals of Individual Paid Subscriptpons 

To know when to expect your renewal notice and keep agood 
thing coming.. . the Government printing Office mails each 
individual paid subscriber * . Youcande- 
termine when your subscription will expire by looking at your 
mailing label. Check the number that follows "ISSDUE" on the 
top lhe  of the mailing label as shown in this example: 

When this digit is 3 a renewal nodce will be sent. 
L -  . 

JOHN SMITH 
212 MAIN STREET 
FORESTYILLEMD 2074 

The numbers following ISSDUE indicate how many issues 
remain in the subscriptton. Far example, ISSDuEool indicates a 
subscriber will receive one more issue. When the number reads 

r .  

ISSDuEooa, you have received your last issue unless you renew. 
You should receive your renewal notice around the same time 
that you receive the issue with ISSDUEOO3. 

To avoid a lapse in your subscription, promptly rem the re- 
newal notice with payment to the Superintendent of Documents. 
If your subscription service is discontinued, simply send your 
mailing label from any issue to the Superintendent of Documents 
with the proper remittance and your subscription will be rein- 
Stated. 

Inquiries and Change of Address Information 

The individual paid subsuiption service for The Anny Law- 
yer is handled solely by the Superintendent of Documents in Pitts- 
burgh, Pennsylvania, not the Editor of The Amy Lawyer in 
Charlottesville, Virginia. Active Duty, Reserve, and National 
Guard members receive bulk quantities of me Army Lawyer 
through official channels and must contact the Editor of TIre Anny 
Lawyer concerning this service (see inside front cover of the lat- 
est issue of The Army m e r ) .  

. . .  and c w  of address for i n d i m  Dad sub- 
-, fax your mailing label and new address to 202-512- 
2250 OT send your mailing label and new address to the following 
address: 

United States Government Printing Office 
Superintendent of Documents 
A T I N  Chief, Mail List Branch 
Mail Stop: SSOM 
Washington, D.C. 20402 

United tates Govemmcnt 
INF~RMATION 

f- 

ader Rocaspng code. 

5704 

Charge your order. 
It's easy1 

Fax your orders (202) 61 2-2250 
Phone your orders (202) 61 2-1 800 

YES, send me subscription(s) to The Army Lawyer (ARUW),  at $24 each (t30 forelgn) per year. 

The total cost of my order is 
regular shipping and handling and is subject to change. 

. Price Includes 

Company or personal name 

Addilional address/attention line 

Street address 

City. Slate, Zip code 

(Please type or print) 

_- - 

For privacy protection, check the box below: 
0 Do not make my name available to other mailers 
Check method of payment: 
0 Check payable to Superintendent of Documents 
0 GPO Deposit Account 1 m i - u  
0 VISA 0 Mastercard 

1 7 1  (explratlon date) 
I l l l l l l l l l l l r l l l l l l i l  

Thank you fof your order! 

Daytime phone including area code Authorlring signature 1196 

Mall to: Superintendent of Documents 
Purchase order number (oplional) P.0. Box 371954, Pittsburgh, PA 15250-7954 

Important: Please Include thls completed order form wlth your remlttance. 



\ 

By Order of the Secretary of the Army 

DENNISJ.REIMER - 
Geneml, United States Army 

i 

Chief of Staff , 

Official: 

Administrative Assistant to the 

Department of the Army 
The Judge Advocate General's School 
US Army 

CharlottesviUe, VA 22903-1781 ; 
A m  JAGS-DDL 
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