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rity Deposit Disputes 
ord-Tenant Law: ’Ika 

I .  ’ I 
‘4 

I & 

! I 
, Major Michael J. Davidson 

Special Assistant United Statu 
- ,  District of Arizonai 

. Introduction 
, ,  

Landlords generally require prospective tenants to advance 
m0ney-a security deposit40 ensure tenant compliance with 
the terms of the lease and to bmtect the landlord in the event 
of tenantcaused damage to the rental dwelling. At the con
clusion of hetenancy the renter is to fie time,,, return 
of fie secu“ty deposit subject to any valid landlord dduc 
tions. The existence, cause, and value of damage to the rental 
is, however, often a subject of disagreement between landlord 
and tenant. Furthermore, a substantial number of landlords
particularly landlords of residential tenancies-fail 1 to return 

oftheOr dons by either atbitrarilY retainingthe 
Or damage to justify the 

ti0n.l Not surprisingly. the most common 
legal dispute concerns the landlord’s failure to return all or 
part of a security deposit after the tenant terminates the tenan
cy.= 

! The mobile nature of military soci severely handicaps 
the soldier’s ability to contest improper deductions ‘or with-

I 


r holdings. Depending on the soldier’s new duty assignment, 

the cost and inconvenience of returning to pursue the Mion in 
court often i s  prohibitive.3 

Most soldier-tenants also will be hesitant to hire an attor
ney. Usually, the amount of the contisted security deposit is 
not worth fighting for when weighed ’against the amount of 
potential attorney’s fees and associated costs ,in a possibly 
UnsuCceSSful adtiOn.4 

The militaj provides little assistance in  this regard. Ggal 
assistance attorneys rarely are aware of the intricacies ofvir
ginia law. Furthermore, because the military does not have an 
Extended Legal Assistance Program established in Virginia, 
unless they are Virginia licensed attoqeys, legal assistance 
attorneys may not represent soldiers a 
Virginia To furtherexacerbate 
ter ofpolicy, the Judge Advocate Generalis Corps ( J A W
does not assign fint-term judge advoca&-those most likely 
to be assigned as legal assistance officers-to Virginia if 

to practice &ere or if hey a vkginia law 
school.a 

This article is designed to provide military attorneys with 
an overview ofVirginia procedure md landlord-knant law so 
that they may provide useful and accurate advice to their 
clients or, if necessary, reference material fot their own law
suit. Because of the large number of soldiers, marines, 
sailors, and coast guard transferring to and from the numerous 

I 

I DAVIDS. HILL,LANDLORD’ 278 (1986); see also Note. The UniformResidential Lundkwd And T e m t  Act: Facilitation Of Or 
Impediment Tu Reform Fauorable To The Tenunf?. 15 Wu. & MARYL. Rev. 845,876-77 (1974) (“‘tenants hquently encounter negligent or willful retention of 
their deposits by carelessor unscrupulous landlords”) *reinafter Note]; Ann Mariano, Va. Tenunrs Lose Securiry Deposit Money. WASH.f”r.July 9.1983. at El  
(“‘A lot of landlords will pay back security deposits,’ ignoring the interest they me required to pay if n tenant has lived in an apartmeof more than a year .. . .’?. 
Virginia enacted the Virginia Residential md lord  And Tenant Act. in part. to remedy the practice of arbitrary and inflated security deposit deductions by some 
landlords. Comment, Nineteenth Atv~uulSurvey of Developments in Virginia Lmv 1973-1974.60 VA. L. REV. 1443. 1601 (1974) @ereinafter Ninerernfh Annual 
Survey]. 

2- WARNER,EVERYONE’SGUIDETo SMW CWMSCWRT20:2 (5th ed. 1993); see also Mariano, supra note 1. at El (security deposit complaintsme common 
cases); Mary Mads. Vu.’s Tenant Protection Weaker ThanMany Other Stares, WASH. POST. e t .  2. 1982. at E21 ( ” % ~ U n t y  deposits BFC a major soura of tenant
landlord contention ....’?. 

3The soldier-tenant may wish to explore the possibility of administrative remedies with local landlord-tenant commissions. the installation housing referral office. 
or through the Armed Forces Disciplinary Conml Bmb See generally DEP’T OF ARMY. REa. 190.24. W A R Y  F”E:ARMED FORCESDISCIPUNARYComoL 
BOARDSAND Om-LNsTALLAnoNLUUSONAND OPERATIONS(30June 1993). 

4Sur~esyQfTk VirgininLaw Of LundlordAnd Tenunl, 8 U. RICH. L. REV.459,471’(1974) @uxeinaftcr Survey]; See ufso HU,supra note 1, at 278 (‘‘all too often 
the amount of the security deposit is too small  to justig litigation”). 

5 k f i o n  54.1-300 of the V i n i a  @de permits military legal assistance attorneys. who axe not members of h e  Virginia Bar. to represent low-income military 
clients and Wir dependents in Virginia courts. However. this 6tatute qualifies such authority with the p b ‘pursuant to d e s  promulgated by the Suprem Corn 
of Virginia.“ The Supreme Court of Virginia has failed to promulgate any such rules.*The M i l i w  Law Committee of the Virginia State Bar is proposing that 
Unauthorized Practice of Law Rule 1-101 be amended to permit judge advocates to represent Certain cntegones of military personnel and their dependents in Gen
eral District Court. The proposal limits representation to (1) active duty military personnel in pay grades E-3 and below without dependents and (21 active duty 
military personnel E-4 and below with dependents. These dependents also would be eligible for representation. However. npresentation is limited to consumer 
and landlard tenant disputes as well as the defense of garnishment proceedings. Letter from William H. Hauser, Senior Assistant Attorney General, to Susan W. 
McMakin. Chair,Military Law C o m m i ~(Mar.30.1994). 
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installations located in Virginia, this article should prove use
ful to legal assistance attorneys from all services, wherever, 
located. Furthermore, because fourteen states in addition 'to 
Virginia have adopted some version of the Uniform Residen
tial Landlord and Tenant Act, the citations and analysis con- ' 
tained in this article may prove helpful in interpreting the 
landlord-tenant statutes of other states. The soldier's succesk 
in challenging an improperly withheld security deposit will 
depend, in large part, on whether the soldier enjoys the protec
tion of the Virginia Residential Landlord and Tenant Act. 
Accordingly, while'focusing on the rights and remedies creat
ed under that statute, the article will'address legal avenues of 
redress when the Virginia Act does not apply. Furthepore, 
the article will discuss the mechanics of initiating and main
taining a lawsuit in Virginia's General District Court, the most 
likely forum for a residential $enant's suit for .the return of all 
or part of a security deposit.7 

* '  Virginia Resident$d, iand;lord and Tenant Act 
, ? f 

During the early 197 state legisiatures began to 
the traditional preference that the law -gave to land 
landlord-tenant reIationships.8 >Arehization that traditional 
landlord-tenant principles-evolved from feudal origins4had 
become anachronistic in a ,highly mobile, urbanized society,, 
and had failed to equitably resolve modern landlord
tenant disputes, formed the genesis for a powerful reform 
movement.9 

t I , I , "  2 . 

This movement initially,manifesteditself in a tentative draft 
of the American Bar Foundation's Model Residential Land
lord-Tenant Code (Model Code), which was a'proposal for 
reform and a vehicle ,for further discussion of landlord-tenant 
problems.10 The 1 Model Code formed the ,basis for the Uni
form Residential Landlord and Tenant Act (Uniform Act), 
promulgated on August 10, 1972 by the National Commis
sioners on Uniform State Laws.11 q ., 

In 1974, following a comprehensive study by the Virginia 
ission of the rental situation in Virginia from 
of both ]a&&& and tenants,12 the Virginia 

General assembly enacted the Virginia Residential Landlord 
Act (Virginia Act).13 

atterned after the Uniform Act, the Virginia Act sought to 
simplify, clarify, and modernize Virginia landlord tenant 
law.I4 To the extent that it sought to be a model of clarity, the 
Virginia Act has fallen short of its goal. Many of its provi
sions are vague and the Virginia court system has failed to 
provide assistance.15 

, \ ApplicabiLity 
rl I 

ly to certain types of residential 
ludes the following situations 

i 

and private institu
tions that provide detention, medical, geri
atric, educational, counseling, religious or 
similar services; 

I 3 

(2 )  Occupancy 'by contract property pur- , 
chasers or their successors in interest; 

(3) Dwellings owned and operated by fra

_. 

ternal or social organizations and occupied P 

y a member of that organization; 

(4) I Transient lodging, unless occupied for 
more than thirty days; 

(5 )  Residency conditioned on working for 
in or near the rental dwelling; 

1 : .  

I 


r 

'General district courts have exclusivejurisdiction in cases involving $lo00or less, and concurrent Jurisdictionwith 
and $7000. COMMONWEALTH COURTOPVIR- Drsnucr COURTMANU& 11-7 (C16.26 Feb. 1992) [hereinafter DISTRICT MANUAL]. Additionally. because there 
is no trial by jury in a general district court. the proceedings tend to be less fonnal than circuit court proceedings. W. HAMILTON HANDBOOKBRYSON, ON VIROINIA 
CIV~.PROCEDURE513 (2d ed. 19 

e 
# I I 

aSurvcy, supra note 4. at 459,461 (1974). s t i 

9id. , 
loLarry Clark & Daniel Hutchinson, Landlord-Tenunt Reform: Arizona 

*lfd The following states have adopted some version of the Uniform Act: Alaska,Arim 
Mexico, Oregon. Rhode Island,South Carolina, Tennessee.'and Virginia. UNIF.RESIDEN~~AL 
427 (1985). Md in 7B U.L.A.45 (Supp. 1994) [hereinafterUNIF.ACT]. 

~ANDLOROAND n, reprinted in IB U. 

'2Survey, supra note 4, at 570-71. The Report of the Virginia Housing Commission noted that (1) almost 50% of Virginiansresided in rentals. (2) Virdnia's laws 
were htiquated and failed to provide a system capable of defining the righuj and duties of modeny. urbanIandlords and tenants, and (3) the new ACIwould be the 

ubstantial step in clarifying and modemizing Vir$nia landlord-tenantI 
1 

I . /  * c '  I 

I 3 v A .  CODE 44 55-248.2i0 I '  
i n h, 

14Survey,*suprahote 4, at 459;461. 1 I 
* i

1s As of September 1988, there were no reportedcases from either the Virginia Court of Appeals or the Virginia Supreme Court interpretingany provisions of the 
k 3 A L  EDUCA~ON 4 1.2 A (2d ed. 1991) [hereinaftexAct. TkeC O ~ I N G  COrmm'mx OF mEVIRCHMALAWFOUNDATION,L w D L Q R D  TENANT LAW AND F R A ~ c E ?  

VIRGMACLE].As of the writing of this article, no reported cases interpreting the security deposit provisions of the Act exist. 
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. 	 (6) Occupancy by condominium unit own
ers or holders of a cooperative proprietary 
lease; 

L* 
(7) Occupancy 
covering premises used by the occupant pri
marily for business, commercial, or agriculi tural purposes; 

(8) HUD-regulateh housing subject to’fed
’ era1 regulations inconsistent with the Vir- ’ “ 

ginia Act; 

(9) Occupants not paying rent; and 

(10) Occupancy of single-family residences 
owned by individuals who own and rent no 
more than ten such residences or who own 
four or less condominiums.16 

For many military renters, the last exception will deny them 
any of the Virginia Act’s protections.17 Fortunately, Virginia 
provides for a landlord waiver of the statutory exclusions 
when the Virginia Act is specifically made applicable in the 
rental agreement. Section 55-248.5@) provides “[n]otwie
standing the provisions of Subsection A of th@ sec;ion, the 
landlord may specifically provide for the applic~ability.of the 
provisions of this chapter in the rental agreement:” M!itary 
renters should look for, and insist on, a rental agrement that 
contains a provision that incorporates the Virginia Act. 

c>Although b e  Virginia Act does notkspecifi it 
applies to renewals of existing leases, co 
that this applicadon may be inferred.’* The language of the 
comparable provision in the Uniform Act is identical to the 
Virginia statute, and the Uniform Act’s official comment 
makes it applicable to lease renewals.19 

.Tenant Protections 

Application Fees 

Despite its shortcomings, the Virginia Act provides tenants 
with a number of statutory rights and remedies. A landlord 

may require a prospective tenant to forward an application fee 
prior to being considered for occupancy of a rental dwelling.20 
The Virginia Act defines “application fee” broadly to include 
“any deposit of money or property whether termed application 
fee, service fee, or pfocessing fee, or however denominated, 
which is paid by a tenant to a landlord, lessor or agent of the 

Ilandlord for the purpose of . being considered 8s a tenant for a
dwelling unit.’Ql I 

If the tenant elects not to rent the dwellingar if the landlord 
rejects the application, the landlord must return any applica
tion fee in excess bf twenty dollars within twenty days.22 If 
the landlord rejectsthe application and the application fee was 
paid by cash, certified check, cashier’s check, or postal money 
order, the landlord must return the fee within ten days.23 The 
Virginia Act permits the landlord to retain actual expenses and 
damages from the application fee conditioned on providing 
the tenant with an itemized list of those expenses and dam
ages.24 The landlord‘s failure to comply with this statutory 
provision entitles the tenant to the return of that portion of the 
fee wrongfully withheld and reasonable attorney’s fees.= 

Security Deposits 

The Virginia Act broadly defines security deposits to 
include “any deposit of money or property, whether termed 
security deposit or ‘prepaid rent,’ however denominated, 
which is furnished by a tenant to a landlord, lessor or agent of 
a landlord or lessor to secure the performance of any part of a 
written or oral lease or agreement, or as a security for dam
ages to the leased premises.“*6 If the landlord requires a 
deposit, section 55-248.11 of the Virginia Act imposes the fol
lowing requirements: 

(1) the security deposit cannot exceed two 
months rent; 

(2) any security deposit held for more than 
thirteen months must accrue interest at a 
rate of five percent, calculated semiannual
ly, and payable to the tenant at the conclu
sion of the tenancy;

. *  
P 

16Va. Code 5 55-248.5(A)(Michie Supp. 1993); VmGfNIACU. 159 9 1.2(8)(2)*at 1-8. 

17’lhis last exclusion does not appear in the Unifonn Act. Gen operates to excl”de from the 
complexes. VIRGINIACLE,supra note 15. 9 1.2(BX2). at 1:s. 

laid. at! 12B(1). 


191d. 


~ V A 
CODEA”.# 55-248.6:l (MichieSupp. 1993). 

211d. 8 55-248.4 . 
2lld. p 55-248.6:l. 

/”4 23ld. 

24 Id. 

25 Id 

%Id. 5 55-248.4. 

I 

1 , 

Y , 
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(3) the landlord may only apply the security Landlords typically deduct the cost of repairing tenant
1, depbsit to the payment of"accrued tent, to 3 ' caused damage from the security deposit3 Unfortunately, 

bffset tenant caused dama some landlords abuse this practice by deducting money for 
sonable wear and tear-to pre-existing damages.29 In an a 
and to'the payment of 0th the Virginia Act~+t$quiie'ithe I 

itemized Itst bf defects. which t
witing.w 17X'i . ; I 

(4) within ,thirty days after the .conclusion The Virginia Act requires landlord ty prop& an initial 
of the tenancy, the lahdlord hust return #the list of damages to the' t  within ,f ive days after 

! - security deposit with interest or the unex- occupancy However, the does not q&pire,the land
p r pended portian of the deposit with m item- I lord to inform the tenant of the significance ofthis list or the 

, ' i dlist of deductions from the deposit; ' tenant's opportunity+to object to it. , D e  Aenant's failure to 
, / I I 8 I '  

render a written objection, noting damage or defects omitted 
I (5)  the landlord must provide written notice from the landlord's list, can be fatal in any subsequent litiga

toche tenant of any deductions from the ' tion. Unless the,tenant objecp, in wir ing ,  within five days 
urity deposit made during the tenancy after receipt of the itemized list, it is t'deemed correct"32 

/ '  

within thirty days of the deductions ' Y \ The Virginia Act does n e whether this portion of 
* , I  / / ' , ' 1  the statute!precludes the presdntation of evidence as to the true

(6) the tenant has a right to accompany the condition 4fthe dwelling at the time of occupancy. Interpret
landlord on a final inspection of the rental ing the 'Virginia Act to preklude evidence of the true state of 
property within seventy-two hours of the affaiits would'work an injustice on the typical tenant, ignorant 

iIi the ways 6f'the law, and would sanction,1hdIord miscon
*	 I at the basic intent of the'(7) if the landlord or landlord's successor in to the tenant, a court 

interest willfully fails to comply with these legislature intended such a harsh result' 
provisions, the tenant may recover the'secu- pression 'of that intent.33 

1 i 'rity deposit, actual damages, and attorney's I 

should dew th'e list memorializing the resu 
fees; ' I 

I 
1 Jk  I ) ,

' I I(%) the landlord must provide the tenant, 
within five days of occupying the premises, - this inference.34 : r *  t , i  
a written list ofexisting damages; and 
I 

(9) the tenant, or tenant's representative, lord to pay interest unless the security deposit has been held 
may inspect the landlord's records listing for a period in excess of thirteen months.35 Commentators 
deductions from the tenant's security! surmise that this limitation was added to the statute more like
deposit, at any ti ng normal business ly as a result of political compromise than legislative reason
hours.27 1 

L 

, ,  I 

nld 44 55-248.11,11:1 (Michie 1986 & S 

%Absent a contractual agreement to the contrary, the usual m e a ~ u ~of damages for the destructionof personalproperty is  the reasonable market value at the time 
of the loss rather than replacement value. DANB.DOBBS,REMEDIES375 (1973) ("the usual meas& of damage is the market value of the chattel at the time and 
place of destruction with sdjustments for salvage value"); 25 CLS. D m g e s  0 83a, at 905 (1966); see Wynninger v. W o l l e m .  482 N.W3d 671 (Wis. Ct.App.
1992) (carpet). Further. the usual measure of damages for an injury to personal property that h& not tyen entirely destroyed is the'diffemcebetween its value 
immediately before and after the injury, or, ifless, the reasonable cost of =pair. 25 C.J.S.,Damages 5 83b. at 907 (1966); DOBSS,supra, at 379; see Averett v. 
Shidiff .  237 S.E.2d 92 (va. 1977) (reciting this general rule for damages to an automobile. with a rtasonable allowance for depreciation). 

29SeeNincreenth Annul Survey, supra note 1, at 1601. 

W l d  4 , I  

3 1 v A .  Cme ANN. 9 55-248.11:1 (Michie Supp. 1993). 

'*Id (emphasis added). i '  

33 cf: Buettner v. U d .642 P.2d 124,127 (Kan. App. 1982) (adopting a similarrationale when interpreting the Kansas Residential Landlordand Tenant Ad). 
e 

wId. 

=VA. Cooti ANN.4 55-248.1l(b)(Michie 1986). 

%Survey, supru note 4. at 577. 
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Failure to Return the security Deposit 

A major shortcoming of the Virginia Act deals with the 
remedy for a landldrd’s failure to return the security deposit. 
Many state statutes provide that if a landlord fails to return the 
deposit or provide an itemized list of deductions within the 
requisite statutory I,time after’the tenant depFs,  and if the 
landlord has retained the deposit in bad faith, the tenant may 
be entitled to some form of punitive damages in addition to 

, Ithe return of the ijeposit.37 

Unfortunately, under the yirginia statute, even if the land
lord willfully fails :toretum a deposit or provide an itemized 
list of deductions, the tenant’s remedy is limited to the securi
ty deposit with interest due, actual damages, and attorney’s 
fees? IFurther, although no published Virginia cases address 
the issue, it is unlikely that the Virginia Act provides for attor
ney fees to tenadts/plaintiffs ,acting pro se or in proper 
person.39 Realistically, the amount of actual damages that a 
tenant may collect is likely to be small or nonexistent.”’ 

Additionally,lthe Virginia Act suffers from a definitional 
flaw. Neither fhe Virginia Act nor any published Virginia 
case or legislatibe history defines what constitutes a “willful” 

the security deposit. To interpret this provi
z r : f i ewa in )a  Act dhe must look to case law from states 
adopting some’version ,of thelUniform Act41 or to judicialIinterpretations,yf ptate statutes similar to Virginia’s statute. 

other states, courts have interpreted statutory language 
prohibiting the, willful retention of a security deposit or the 

willful failure to provide a timely itemized list of deductions 
in one of three ways, prohibiting retention that is either ( I )  
deliberate, (2) in bad faith, or (3) arbitrary and unjnstified.42 
States buch as Colorado have equated “willful” with “deliber- . 
ate.”43 The deliberate failure to retain the sixurity deposit or 
provide an itemized list of deductions-e-ven’when a valid dis
pute exists between the parties--constitutes a violation of the 
statute.4 

I , 

Maine takes the position that its statute, which penalizes the 8 

willful retention of a security deposit, punishes only bad-faith 
retention.45 The court interpreting the statute (which makes 
the landlordi liable for double the amount of the security 
deposit withheld) opined that construing the term “willful” to 
mean merely deliberate would create an unduly harsh rule in ‘ 
light of the penaltiesitinvolved.& Several Louisiana courts 
have awarded damages and attorney’s fees for willful reten
tion of a security deposit when ,@elandlord’s justification for 
the retention was arbitrary, capricious, or similarly unjus
tified.47 

Although neither the Virginia legislature nor Virginia’s. 
courts havettaken a position on this issue, the term willful 
should be interpreted to mean deliberate. If a landlord 
believes that the tenant has caused damage to the rental 
dwelling, the landlord may retain a portion of the security 
deposit to cover the estimated value of the damage as long as 
the landlord provides an itemized list of damages and the 
remainder of the deposit within thirty days of the tenancy!s 
terminati0n.a To permit a landlord to retain the entire securi
ty deposit when only a retention is or to pimi[ 

, 

~~WARI~ER,supm note 2, at 203. California permits $200 plus interest; Illinois. New Jersey, Michigan, Ohio, and Pennsylvania allow for double damages; Georgia 
and hbryland perhit triple damages; and Texas allows $100 plus three times the amount wrongfully withheld and attorney’s fees. Id. at 203  n.1. &e generally 
John P.Ludington. Annotation. Landlord-TenantSecurity Deposit Legislation, 63 A.L.R.4th 901 (1988). 

3ESectiOn S5-248.11(a)states that if the landlord “wilrfully fails to comply with this section or if the landlord fails to return any security and interest q u i d  to be 
paid to the tenant under this chapter, the tenant may mover such security due him together with actual damages and reasonable attorney’ fees:‘ VA.CODEANN.(j 
655-248.1l(a) (Michie 1986) (emphasisadded).

I (  I 

WSee Davidson v; danning. No. GV93-3783 (Loudoun Cty.Gen. DisL Ct. Dec. 13,’1993)(first retum on a civil warrant) (Cannon, I.)(no attorney fees if acting in 
proper person); st!e also Golden v. Riverside Aparuaents, Inc.. 488 So. 2d 478 (La. 1986) (attorney representing himself and his wife, in proper person. not entitled 
to attorney’s fees because he had incurred no out-of-pockct expenses essociated with hiring attorney). 

aSurvey, supra note 4. at 577. 

41 See Hicks v. Meyers, 2 Va. Cir. 122 (1983) (Ongon’s version of the UniformAct). The security deposit provisionsof the Virginia Act were modeled on Q 2.101 
of the Uniform Ah.  See Urn. R E s m m . ~LANDu~RDAM) TENWTAm, 7 8  U.L.A.427,453 (1985). 

4*Ludington. supra note 37. at 987-88. 

43Kirkland v .  Allen’. 678 P2d 568.571 ((310. App. 1984); Martinez v. Steinbaum, 623 P.2d 568.571 (Colo. 1981) (en banc) (“willful, i.e., deliberate”’);Turner v. 
Lyon, 539 P.2d 1241, 1243 (Colo. 1975) (en banc) (”‘willful’ means ‘deliberate’”);see also Ludington, supm note 37.0 27[a]. 

&$et! dtazin v. hel lo.  391 So. 2d 1267,1269 (La App. 1980) (“Even if there is a valid dispute over a lease, the les St comply with the statutes or sufferthe 
penalties provided.“); Bradwell V. Carter,299 So. 2d 853.854 .(La. App. 1974) (kourt held that the failure to *turn the security deposit within 30 days was ”willful” 
notwithstandinga bona fide dispute betweenthe parties). 

4sLudington. supra note 37,o 27m]. at 988 (citing KarantzaL. Salamone, 435 A2d 1384 (Me. 1981)). 

46 Id. 

471d8 27[c] (citations omitted). 
I I / I , 

~ V A .COOE ANN.0 55-248.11(a) (Michie 1986). cf.Duchon v. Ross, 599 N.E. 621. 624-25 (Ind. 1992) (“Disputes over the costs of repair or the assessment of 
damages do not relieve the Landlords of the requirement to provide the estimated costs of repair to h e  Tenants with [the statutory period] of the terminationof the 
tenancy.”). A letter fromthe landlord indicating that damage exists-but providing that the tenant will not receive B final accounting until costs associated with the 
damages are assesseddoes not satisfy the landlord’sburden. Id. at 622,624. 
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a landlord to provide an itemized [list OF deductionSimonths 
after thd tenant has departed2without any associated penalty 
or dklaration of a statutory iriolation, would emasculate this 
portioh of the statute.” Furthermore, unlike the Maine statute 
discussed earlier, the Virginia Act’s limited punitive provi
sion-actual damages and attorney’s fees-would not cause 
an unduly harsh result if so incerpreted. 1 

Additionally, whether a showing of willfulness is a 
tion precedent to obtaining fie teturn of,tSlesecurity deposit if 
an itemized ,list of deductions is not received ,within thirty, 
days, or whether such a showing is only required when peek;, 
ing ptual daqages and aprpey f q s ,  is uncle?r,SO Albeit’sub1 .  

vision.53 ‘Because the punitivi3p 

dinary remedy in addition to the return of the security deposit, 

it contains a scienter element, that is wi1lf~l.S~
Accordingly, a 
tenant need only prove willfulness if i t  seeks actual damages 
and attorney’s fee additlon to the return of the security
depodit.55 I . 1 )  I j <  

The Virginia A h  prohibits the Izu~diordbum inserting cer
fically,fsection 55-248.9 

i 

provides that the folI6wing ptouikions are void ifqcontained in 
a rental agreement: 

1 1 ‘ 1  sf;;I r  
ver of apy.rjghtp o~.rern,e 

c 

1 g a t e d  by thq Act; /I . r 

except as provided in the Act; ’ 

When the Virginia Act does not adply,ithCparties arefree’to I 
include any otherprovision in the lease4sT\f1 1 ~ 1  \ I a 8 2 a4 ‘ 

, I 
t ‘* ‘ I  

The Military Clayse I 

Section 55-248.21:l provides sqqe protecjip3 to military 
tenants,whpmust terminate their lease early.bequse of mjli;,, 

I , 

1 ?  

491t is axiomatic in statutory construction that a court is obligated to give effect, if possible: to every word in the statute; in Ithe’inStantk&, the woid “shall.” &dTrr 
re Kitchen Equipment Co.of Virginia, Inc.. 960F2d 1242. 1247 (4th Cir. 1992). - - ~

%ection 55-248.1I(b) of the Virginia Code.provides “lf the landlord willfirrly fai ls to comply with this section or if $e landlord fails to return any security and 
interestmquired to be paid to the tenant under this chapter, the bnantmay recover BU 

fees.” \ I ,  L 

SWatutes adopting the Uniform Act “generallyrequire a landlord to return security deposits to tenants within a specified time period, account for his claim to any 
pact of the security deposit hnd providefor penalty in the event landlord fails to comply.’[JUNEACT,supra note 11,  at 

$ / ( # I 

52Section 55-248.11 of the Virginia Code requires that the landlord “shall”return the deposit or an itemized list of d hin jO’days of the termjnation of ’ 
the tenancy. In Virginia statuto@ conshuction,the term “shall”means that it is mandatory, Wendell v i  Commonwealth, 12 Va. 4pp. 958,962,(1991)(“‘When the 
word ‘shall’ appears in a statute it is generally used in an imperative or mandatory sense.”’)(citing Schmidt v. City.of)Cichmond,,142 SE.2d1573.5784Va. J 965)).
cf.Association of Civilian Technicians. Montana Air Chapter No. 29 v. FLRA, 22 E3d 1150. 1153 @.C. Cir,,1994)’(‘Theword ‘shhl’generally indicates a com
mand that admits of no discretion on the part of the person instructed to carry out the directive.”). 

S3Thatthe Virginia StaNte says the tenant “may”recover, rather than “shall” recover, does not give the court discretion. The languag 
steps &e tenant must take to Rcover if the landlord fails to comply with the qimeliness ppltion of the statute. See Love Y .  Monarch 
(Kan. App. 1989) (interpreting KansasResidential Landlord and Tenanr Act); Beckett v. Olson, 707,P,2d 635,637 (Qr, App. 1985) I 

%See generallyNote, supra note 1 ,  at 878-79. 

55The applicable Mainestatute distinguishesbetween theihvptypes of statutory provisions. Failure to meet the timeliness requireme 
fulness. Karantza v. Salamone, 435 A.Zd 1344,rt366 (Me.1981). The landlord) good faith belief in entitlement does not justify’re 
a defense to the penaVpunitive portion of the statute. Id. (“Such a showing would not. of course,justify the retention. but it‘could 
and spare defendant the Mraordinary liability obtainedby statute for willfut withhqlding E$ VIRGINIAC a  supra note 15.8 J.2 
of theWirginia Act granting attorney fees to the prevailing party usually w i r e  !ha5 $he sing party’sbre&h or violation be will 

5 a V I R a ~ ~CLE, supra note 15.5 1.2@)(3)(c),at 1-9 to 1-10 (citing VA.CODEANN.5 55-248.9 (Michie Supp. 199 
common law, which upholds the validity of these clauses. Id. at 1-10 (citing Taylorv. Virginia Const. Cop.161 S.E2d 732 (Va. 1 

57VA.CODEANN.5 55-248.9(B)(Michie Supp. 1993); Survey. supra note 4, at 574. 

sVIRGINIA CLE.supra note 15. f 1.2(B)(3)(b).at 1-9; Survey, supra note 4, at 574 (the Virginia Act “remains consistent with 
include in the re 

=See Vlc CODE 
VIRGINIA a.supra note,15, f I.Z(F)(S), at 1-26 (“appl[ies] lo single-family dwel 
tions normally covered by the Act“). 
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(1) have received PCS orders moving the 
service member at least thirty-five miles 

“, 
(2) have received TDY orders longer 
three months duration &$it move the service 

I member at least thirty-five miles from the I 

rental dwelling; 
I 

(3) are discharged or released from active 
duty; or, 

(4) are ordered to 

with a copy of the official 

training or duty prior to the transfer.‘”62 

irorated tR 
the date of tenancy termination and be made payable ‘in accor
dance with the terms of the rental agreement.63 However, 
early termination of the rental agreement permits the landlord 
to demand liquidated damages. The landlord may require the 

f l  tenant to pay one month’s rent if the tenant has completed less 
than six months of the tenancy, and one-half of one month’s 
rent if the tenant has completed more than six, but less than 
twelve, months of the tenancy.64 

I ’ 

CODEANN.p 55-248.21:1(B) upp. 1993). A copy of the o~ L V A  
tenancy. Id. 

no law regulating security deposits.65 Accordingly, a tenant 
operating without benefit of $e Virginia Act must look else
where for relief. Under common law, tenants enjoy a right to 
the timely return of their security deposit on termination of the 
tenancy, either in full or as reduced by legitimate landlord 
deductions.66 A landlord’s refusal 40 return the ,security 
deposit may render the landloTd liable for conversion.67 Alter

nt may sue based on breach of the rental agree-
I 

Realistically, howeve nce they exit the dwelling, tenants 
have little practical leverage over landlords-including threat 
of legal action-to force the return of a contested deposit.@ 
Because Virginia follows the American Rule20 a successful 
tenant-litigant would be required to absorb his or her own 
legal fees, making the prospect of legal action extremely unat-

The Mechanics of a Lawsuit 
1 

1, r ! .  I Preparation 1 

A tenant must prepare for trial long before a dispute arises. 
Commonly, experienced landlords will come to trial with a 
long list of damaged and dirty items that they claim were 
caused by the tenant, often catching the unprepared tenant off 
guard.’* If the tenant has not collected evidence long before 
vacating the rental dwelling, the judge may rule in the land
lord’s favor or simply split the differencei73 

er mus hed prior to actually terminating tbe 

1 6 

Hid. 8 55-248.21:l(C). The amount of liquidated damages is determined as of the effective date of termination. Id 1 1 .  

65Suwey. aupm note 4, at 576; see olso VIRGINIA CLE.supra note 15. # l.Z(BXS),at 1-1 1 (“Prior to the Act. there had been no state-wide statutory or case<lawIreg 
ulation of security deposits.”). I ,  

MNote, supra note 1, at 876 (citations omitted). 1 4 1  

6.152CJ.S.landlord & Tenant3 473(1) (1968). I 1 1 

ay disregard the conversion.and recover on pro0 the refusal of the landlord 
to pay over the money”)(citation omitted). I I ‘ 

WNote, SUPM notel. bt 877 (“Withthe tenant having mated the premises. the landlord has no risk in te Ofrent Or to the P=mises.”). 
, I 

70Ryder v. Petrea, 416 S.E.2d 686,688 (Va 1992) c’[W]e have consistently adhered to the American Rule: ordinarily attorney’s fees are not recoverable by a pre
vailing litigant in the absence of a specific contractual or statutory provision to the contrary.”’)(citation omitted); R.L.Moore.Inc. v .  Shawn. 23 Va. Cir. 117 
(1991) (“In Virginia, the general rule is that attorney’s feesare not recoverable generally as an item of damages in tort or in the absence of statutory liability.’?.I 

/”. 71 cf. Note, supra note I ,  at 877 (a lawsuit based on the violation of the common law right to the timely =turn of a security deposit rarely is justified by the amount 
in controversy). 

~WARNER,supra note 2. at 203. 

731d 
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Preparation for trial should begin‘ks soon as the soldier 
begins the tenancy. Immediately take photographs and have 
fiends ormeighbors view the rental property.74 even if the 
Virginia Act does not apply to your lease, conduct a walk 
through with the landlord and jointly prepare a ‘written sum
mation of all damaged items or dirty conditions. Similarly, on 
dephture the soldier should take photographs, have friends 
walk through the rental, maintain receipts for cleaning materi
als or services, and attempt to have the landlord agree in writ
ing that the premises $re in satisfactory cdndition.73 

r , 

The Virginia Act permits a tenant to be present at the land
lord’s inspection of the rental dwelling. Section 55-248.11 
requires the landlord to “reasonable efforts” to advise the ten
ant of the right to be present at the landlord’s inspection of the 
rental for purposes of deterniining what, if any, deductions 
shouId be made ,from the security deposit.76 If the tenant 
adviseslthe landlord in writing of the tenant’s desire to be pre
sent at &e inspection. ‘the landlord must notify the tenant of 
the time and date of inspection.77 The inspection must 6ccur 
within seventy-two hours of the tenancy’s .termination.’B At 
the end of the inspection, the landlord must provide the tenant 
with an itemized list of all damages known to exist at that 
time.79 

, , *  1 

< I 
I 3  1 

The Virginia court system is ‘divided into thirty-two dis
tricts and thirty-one cirCuits.SO Generally, venue will be prop
er in any district where the landlord lives, is regularly 
employed, has a regular place of business, or where the cause 
of action arose.81 When venue is improper, the court will 
transfer-rather than dismiss-the lawsuit as {ong as proper 
venue exists somewhere in the state.82 ’ 

Ilnitial Pleadings r 
~ . t 

r person may,initiate a 
filing a Warrant In Debt83 

and paying the appropriate filing fee.w The warrant is a fill
in-the blank form avai any Virginia, Clerk of Court’s 
office. ,Thisform may in person or by mail. 

I 1 

Typically, the court w’ 
initial appearance and o 
ticulars.*s This pleading merely to the court’thebasis 

I - 1  I ’  1, 

The initial appearance usually occurs before the defendant 
inas filed a ,written grounds of defense.87 This‘pleading is 

I ’ I ! ‘  

uch efforts should be made on the landlord’s request to r within five days of the ten&s 
notice to the landlord of the tenant’s intent to terminate the tenlncy. Id. ’ 2 . 

“Id.; see alro VIRGINIACLE, supra note 15, 8 1.2( sent when the landlord in 
72 hours from the timethe tenant vacates."). + 

79VA.CODEANN. 4 55-248.1l(c) (Michie 1986). 

8ODrsnuc~COURT supra note 7, at II-6.MANUAL, 

8lld. at VII-D-2(citing VA.CODE ANN. 0 8.01-262 (Michie 199211, COMMONWEALTH OF VIRGINIA. Dismm COURTS \ iGENERAL 3 4  (Information Pamphlet 1991) 
[hereinafter GENERAL COURTS]. I I (  I , ID I ~ I C T  

8*Dimm COURT supra note 7.at VI1-D3 (citing VA.CODEANN. 6 8.01.264 (Michie 1992). Rule 7B:lI (Michic 1994)). A p d y ’ s  failure to timelyMANUAL, 
object to improper venue may result in waiver of the objection. Id. 

83Fom Dc412 11/88. 

~4Currently.the tiling fee i s  $18. See DISIRICX MANUAL.COURT supra note 7. at VII-B-1 (‘The most frequently used type (of pleading] is the civil w m t  or sum
mons form which the plaintiff files with the appropriate filing fee in the clerk‘s office or with a magistrate to cause the issunnce of pmess  such BS a Warrant in 
Debt.”). A plaintiff may file a Motion For Judgment;which is a more formal pleading. Id; see also GENERAL supra note 81. at 4 (“[You] mayDismm CCJLIR~S. 
bring your suit in R District Court by either a warrant or the traditional motion for judgment. The warrant i s  by far the simpler procedu~.”). I 

85 VA CODEANN. Rule 7B:2 (Michie 1994) (“The judge of m y  General District Court may require the plaintiff to file and serve a written bill of particulars ....”); 
see ahu w. HAMILTON HANDBOOKBRYSON. ON VlRCllNIA cnm.PROCEDURE 512 (1989). Depending on local practice, the initial court date may be the actual trial 
date. Dsmm COURTMANUAL,supm note 7, at VII-B-I. Generally, the court will set a future trial date unless all parties m p w n t  and pnpared for uial. 
BRYSON,supra. at 513. : 

I ) 

, I 

~ ~ B R Y S O N ,supra note 85. at 51 3. 
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merely the defendant’s explanation to the court why it i s  not 
liable to the plaintiff.88 ‘The tenant should request that the 
court require betdefendant to respond with its Grounds of 
Defense. Failure to comply’withthe judge’s order tc, file this 

2, pleading may result in the award of s u ~ a r yjudgment to the 
opposing party.89 Furthermore, the tenant may use at trial any
admissions made in the Grounds of Defense. Such judicial

/ 	 admission “conclusively establish fact for purposes of 
the instant litigation. No =buttal is al~owed, 
and no other proof of that .”go Further, the 

admitting p&y may not later 

the pleading.9’ Additionally, the’landlord’s failure to respond 

to a specific allegation of fact is deemed admitted.%
* . 

Initial Appearance , 

L 

The soldier’s first court appearan 
date of the warrant. If all parties apqear and are ready for 
trial, the court “may” proceed with the trial at that time.93 
Oftentimes, the court will merely use the return date as a form 
of docket call and schedule the trial for a later date. A party 
should contact the clerk’s office 
tice. 

If the defendant (landlord) or his attorney fails to appear on 
the return date, the defendant i s  not,entitled to notice of fy
ther proceedings and waives ail objectiqns to the admissibility 
of evidence.% The plaintiff may move for and 
ment in the case.95 The trial judge will determine t 
due. Accordingly, the plaintiff should appear at court with a 
copy of the lease and any other pertinent documents. 

Discovery 

At the General District Co discovery is limited, but by 
no means nonexistent. If applicable, the Virginia Act permits 
the tenant, or authorized representative, to inspect the land
lord’s records of deductions from the security deposit “at any 
time during normal business hours.’% The statute fails to pro
vide a remedy, however, for the landlord’s failure to permit 
such an inspection.* 

The soldier may obtain copies of all documents9that the 
landlord intends to use at trial to support the security deposit 
retention through the use of a subpoena duces tecum. To use 
this mechanism, a party need only submit the applicable form 
to the Clerk of Court, requesting that the court issue such a 
subpoena.98 If it grants the request, the court will order the 
opposing party to supply the requested documents with the 
court. The requesting party may obtain a copy of the docu
ments from the Clerk’s office, free of charge. The opposing 
party may quash a subpoen4 duces tecum only if it is unrea
sonable or oppressive.” 

’ Wimesses 

Any party to the suit can ensure the attendance of a witness 
by requesting that the court issue a subpoena. Generally, such 
subpoenas are issued at no cost to the requesting party. 
Requests for subpoenas for witnesses should be ye ived  in 
the clerk’s office at least ten days before trial.”-”JAdditional
ly, nothing precludes the tenant representing himself from tes
tifying on his or her own behalf at trial. 

M I d  at 229. The cou~tcan order that the defendant’sGrounds of Defense be filed and served on the plaintiff. Id, at 513. However. the landlord may elect to eoun
terclaim against the tenant or crossclaim @nst a codefendanr. Id. Additionally. if the amount in controversy exceeds $loOO, the defendant may have the lawsuit 
removed to the circuit court, by filing an application and affidavit stating its defense, coupled with payment of all accrued distria court wsa, writ tax. and circuit 
courtcosts. Id. t 

~ V A .  ANN.Rule 7B:2 (Michie 1994). At trial. the judge may exclude evidence regarding any matter not addressed in thesepleadings. Id;see ako I3rmffCODE 
COURT svpra note 7, at VI1 i .MANUAL, 

r7 i 

WCHARLES E. FRIEND. 2 THE L A W  (4th ed.1993) (citing Gemad Motors Cop.v. W c a .  379 SX.2d 311 Wa. 1989); 
Lackey Y. Price.128 S.E. 268 (Va 1925); JamesRiver Co.v. Old Dominion Cop.,122 S.E. 344 (Va 1924)). 

91 FRIEND,supra note 90, at 246 n.1 (citing Berry v. Klinger, 300 S.E.2d792 (Va. 1983)). 
, I 

*VA. m e  ANN. RUE 1:4(e) (Miche 1994). See O h 6  BRYSON.supra note 85. at 230. 

~ V A .Cme ANN.Rule 7B:4(Michie 1994). 

wid. 7B:9. 

951d 
i 

%VA.CODEANN. 4 55-248.11 ) I  l(b)(3) (Michie 1986). * .  
“This conduct should be deemed evidence of Ihelandlord’s “willful” failure to return the deposit or provide an itemized list of deductions. 

9 8 F m  DC-336. entitled ”Subpoena Duces Tecum,” is a fill-in-the-blank form that may be obtained from the Clerk of Court. The subpoena q u e s t  may be filed 
by mail. Requests for subpoenas duces tecum should be received at least 15 days before trial with a certification that the requesting party mailed or delivered a 
copy of the request to the opposing party. Dimrcr COURTMANUAL,supranote 7, at VII-E-4. The district courtjudge or clerk may i s s u e  a subpoenaduces tecum 
directed at either a party or n 

1 I 1f“. 
*See Telic Corp.v. Whiteside, 24 Va. App. 87,90 (1991). 

~WVA.CODEANN. Rule 7A:12 (Michie 1994). Fonn DC-326 4/88. Subpoena ForWitnesses, hay be obtained fiDm the clerk’s office. On the form. 8 paay need 
only supply the case number and caption; the name, address, and telephone number of the witness to be served; and check a block indicating on whose behalf the 
witness is being subpoenaed. 
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The Virginia Act prohibits the landlord from retaliating 
against o+er tenants who testify in the lawsuit. Specifically, 
section 55-248.39 prohibits the landlord‘from retaliating 
against a tenant for “testiflying] in a court proceeding against 
the fandlord.”loI This provision prohibits retaliation in the 
form of an increase in rent, decrease in services, or instituting 
or threatening to institute legal action to terminate the rental 
agreement.lm However, a landlord may increase rent to mar
ket level and decrease services if applied equally to all ten
ants.lO3 If the landlord engages in prohibited retaliatory 
conduct, the tenant may seek injunctive relief, !reasonable 
attorney’s fees, and actual damages.1w The tenant bears the 
burden o f  proving retaliation.105 

Rules of Evidence 
I 

military and federal systems, Virginia’s rules of 
evidence are egt codified, but instead are a collection of both 
statutory and case law. These rules of evidence apply in all 
Virginia courts, including general district courts.106 Although 
general district courts tend to be less formal than circuit 
courts, litigants should possess some familiarity with Virginia 
evidentiary rules prior to proceeding to court. An excellent 
and current reference in this regard is Charles Friend’s The 
Law of Evidence In Virginia.’* 

Appeal ‘ k  ‘ ,  
1 

The losing party may appeal the judgmeht to the circuit 
court. To appeal an adverse judgment, how 

’ I 

i n  controversy must be greater than fifty tioIlars and the appel
lant mudt note the appeal within ten daystof judgment.108 
Additionally, the hppkllant must post an appeal bond and pay 
thle circdlt Court k i t  tkx and costs within thirty days of judg
ment.1” Cases.appealed to the circuit court are tried de 
riOVO.”O ‘ , 1 , i t 

I . 
 ‘i , ‘  

Enforcing Your JFgrnent ’ 
c 

Assuming that,the landlord ref&, to pay the 
successful tenant may enforce the judgment in general district 
court either by garnishment or by levy on the landlord’s prop
erty.111 In Virginia, a writ offierifacius is used to execute 
district court judgments entered on a Warrant in Debt.”* 
Alternatively, the tenant may file an abstract of judgment with 
any circuit court, keatiag a lien against any real pbperty the 

I ‘  

‘ I I 

w is cdrnplex, ilk
defined, and holds many traps for the unwary renter. Because 
security deposit disputes are commonplace and because such a 
large concentration of service members-particularly J A W  
officers-and their families are stationed in Virginia, SAGC 
officers should possess a basic understanding of Virginia 
landlord-tenant law. This article was designed to provide that 
basic understanding. 
j I 

‘ 
! * 

! 

, 

-


JO~VA.CODEANN. Q 55-248.39(a)(iv)(Michie 1986). ,Additionally,a Lkdlord may not retaliate against a tenant for (1) rep0 
housing code materially affecting health or safety to a government agency responsible for enforcing such codes; (2) complainingOT filing suit against the landlord 
for any violation of the Virginia Act; or (3)joiningor organizing a tenants’ organization. Id. 0 55-248.39(a)(i)-(iii). 

'mid. 8 55-24839. J 

d 

CLE. supra note 15, Q 1.2(1)(2)(~)(1). ision of the statute permitting a decrease inIO3ld. 5 55-248.39(a); see also VIRGINIA 
when the landlord controk more than a single dwelling unit. 

‘“VA. C ~ EANN. 9 55-248.39m)(Michie 1986);see u 
defense to a landlord’s action for possession. VA.CODEANN. 5 55-248.39m)(Michie 198 

‘O5VA.CODEANN. 8 55-248.39(b)(Michie 1986). . .  

~ ~ F R E N L I ,supra note 90.0 1-1, at 2 (‘‘The rules of evidence are applicable in trials in courts of record and courts not of record, including preliminary hearings.”); 
BRYSON,supra note 85, at 513 (‘‘rules of evidence do apply”). General district courts are referred to as courts not of mod. 

l”Sec FRm,supra note 90. 

1MD1llsnu~rCOURT Wsmn Comrs,supru note 81, at 5.IMANUAL. supru note 7. at VII-B-2, VII-E-20; GENERAL 

1WD1snucrCOURT supra note 7, at VII-B-2. VII-E-20 -21 BmOMANUAL, 
trict coud costs, attorney’s fea)and circuit counmts.”Id. 1 

llold at 11-6. 
,. 

lllld at VU-E-23, I Y E  

11216 at VII-E-23; GENERAL COURTS,DISTRICT supra note 81, at 5. For a detailed discussion of how the writ operates see ge 
supra note7. at V11-E-23 to -30. 
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Introduction 

Assume that you are a trial defense counsel assigned a case 
almost exclusively based on circumstantial evidence. Your 
client has taken a polygraph administered by the Criminal 
Investigation Division (CID). A CID-trained polygrapher 
opined that your client showed no deception when answering 
questions based on his involvement in the crime under invati
gation. Nevertheless, the government prefers charges against 
your client. The defense has no explicitly exculpatory evi
dence other than the polygraph results and the general denial 
of the charges by your client. 

Contrary to earlier military precedents, Military Rule of 
Evidence m)707(a)1 purportedly creates a categorical bar 
to the admission of your exculpatory polygraph evidence. 
Until recently, a defense counsel was left with no more than a 
speculative constitutional challenge to counter this provision. 

The military appellate courts recently provided courts-martial 
practitioners with several instructive cases concerning the use, 
at trial, of polygraph test results. In United States v.  
Rodriguez,z the United States Court of Military Appeals 
(COMA) reversed the holding of the Army Court of M i l i w  
Review (ACMR)3 and set aside the findings and sentence of a 
convicted cocaine user. In taking that action, the COMA 
addressed the issue of whether, during rebuttal and over 
defense objection. the military judge had abused his discretion 
by &mining inculPatoV P l Y P P h  evidence- In the Second 
decision, United states V .  Williams$ a three-judge panel Of the 
ACMR held that, as applied to the facts of that particular case, 
MRE 707(a) denied the accused his Fifth Amendment right to 
a fair trial, and his Sixth Amendment right to produce favor
able witnesses on his behalf.5 

Although Rodriguez did not involve the application of 
MRE 707(a), two of the judges on the COMA did discuss the 

’MANUALFORCOUum-Mmna. United States, MIL. R. EVD. 707 (1984) [hereinafterMCM] provides: 

(a) Notwithstanding any other provision of law. the results of a polygraph examination, the opinion of a polygraph examiner, or any refer
ence to an offer to take, failureto take, or ing of a polygraph examination shall not be admitted into evidence. 

I , 

@) Nothing in this section is intended to exclude h m  evidence statements made during a polygraph examination which are otherwise 
admissible. 

Military Rule of Evidence 707 was promulgatedby Executive Order No. 12.767.which amended the MCM. The effective date of the amendmentwas 6 July 1991. 

237 M.J. 448 (C.M.A. 1993). 

334  M.J. 562 (A.C.M.R. 1991). Note that on October 5, 1994, the President signed into law Senate Bill 2182, Defense Authorization Act for Fiscal Year 1995, 
which redesignated the United States Court of Military Appeals (COMA) as the United States Court of Appeals for the Armed Forces. The Act likewise redesig
nated the United States Courts of Military Review for each separate service n United States Court of Criminal Appeals. Accordingly.the United States Army Court 
of Military Review (ACMR) is now the United States Court of Criminal Appeals. See Nat’l De�. Auth. Aci for Fiscal Year 1995, Pub. L. No. 103-337. 108 Stat. 
2663,2831 (to be codified at 10 U.S.C. 5 941). This article will refer to these courts as the COMA and the ACMR. 

439 M.J. 555 (A.C.M.R. 1994), certificatefor reviewfiled. 39 M.J. 408 (C.M.A. 1994). See also United States v. Cato, CM 9200744 (A.C.M.R. 25 Feb. 1993)
(summarily rejecting constitutional challenge),pet.for review granted, 39 M.J. 391 (C.M.A. 1994) (whether the “bright line rule” in MRE 707 violates appellant’s 
Sixth Amendment right to present a defense). 

5 Williams,39 MJ. at 558. The ACMR remanded the case for a hearing on the admissibility of the proffered polygraphevidence. Id. 
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rule in dicta. Although Williams is $e most direct attack6 op - ine simultaneously and continuously measures and 
that controversial evidentiary d e , 7  the issue that it resolved s fhese physioiogical reactions on a chart or ‘‘poly
was foreshadowed in the Rodriguez decision. This article .”I1 ?.Themachine itself cannot detect deception; it only 
briefly will discuss the polygraph, the rationale behind MRE provides a recording of the physiological responses. The 

3 . ~

707. recent military precedent, and possible approaches ’for examin ased on experience, ability, and education
practitioners when attempting to introduce polygraph eyi
dence. 

The Polygraph: Theory and Procedure 

Although beyond the scope of this article to fully dis 
the mechanical and theoretical intricacies of the polygraph, all 
criminal lawyers and courts-martial practitioners need a base
line of understanding of the polygraph., The poly&aph ins&
ment consists of four components: the nomograph chest 
assembly measures the inhalatiodexhalation ratio; the galvan
ic skin response measures skin resistance and per$Piration 
changes; the cardiosphygmograph measures the blood pres
sure and pulse rate; and the kimograph moves the chart paper 
at a steady rate.8 The polygraph examiner reviews the graphic 
record of the examinee’s respopsep and offers a professional 
opinion as to whether the examinee is pthfu l  or deceptive in 
responses to the relevant questions.9 

’ 
Y , Y  ! , (  ,

st commonly accepted rationale for the polygraph 

an examinee’s f& ofdetection in a lie will trigger 


physiological reactions if and when he or she 

rekponds untruthfully to an exanher’s questions.10 Consis


the equipment described above, the physiological 

tested by polygraphs are changes in blood pressure, 

n, and galvanic skin response, The polygraph 


’ . infers n, or no deception. In other words, the examin
er’s expertise is arguably the most important factor in the 

‘ polygraph examination.12 

Conducting a polygraph examination involves four steps: 
the preliminary investigation; the pretest interview; the test 
jtself;.and the posttest interview. The two most important 
steps are lpe pretest interview and the actual test.13 The 

’ pretest phase acquaints the subject with the effectiveness of 
the technique, either allaying the apprehension of the truthful 
subject, or enhancing the potentially deceptive subject’s con
cern for being discovered in his or her mendacity.14 Addition
ally, the examiner can perform his or her own assessment of 
the subject’s suitability for polygraph testing,ls as well as for
mulate the test questions.16 

The Department of Defense (DOD) uses the so-called Con
trol Question Tcchnique (CQT). ’ This technique involves the 
formulation of ten to twelve questions to elicit Hyes”or “no” 
ksponses. In a kQTpolj.graphl examiners ask irrelevant, rel
evant, and control qdestions. Yrrelevant questions obtain a 
subject’s normal ctruthful reactions and chart tracings. ’ Rele 
vant questions cmcern the hatter under investigation. Con
trol questions deal with “an act of wrongdoing of the same 
general nakre as the one under investigation.”l7 

61n United States ;.’Heyward. ACM S28688. 1993 CMR LEXIS 478. (A.F.C.M.R.Oct. 18, 1993). pet.fir revidfiled, 39 
Court of Military Review (AFCMR) was asked to invalidate MRE 707 on constitutional grounds, but declined to do so. * 

no record existed on which the constitutional issue could be decided, and that the issue, accordingly, was not ripe for review. Id. at 7. 

’See, cg.. John J. Canham. Jr., Military Rule of Evidence 707: A Brighr-LineRule That Needs To Be Dimmed, 140 MIL. L REV-65(1993). 

aRodrigrer. 34 MJ. at 563. 
Y ? ‘  1 ‘ , :  , 

91d. at 563-64. 
q ,  

‘ O l d .  at 563. See also United S o n p s s .  Office.of Technolo sessment, Scientific Validity oi 
cal Memorandum, OTA-TM-H-I5 (1983). reprinted in 12 POLYGRAPH1%. 201 (1983) (The  most commonly accepted theory at present is that. when the person 
being examined fears detection. that fear produces a measurable physiological reaction when the person mponds deceptively.’Thus,’lo this theory. the polygraph 

& EDWARD 216 
(2d ed. 1993)). 

‘ I I d ( I ’ I - \ b 
I 

~LGIA”ELLI& h ” K E L R I E D ,  SUpM note 10. Bt 217. 
I ‘  

instrument is measuring the fear of detection rather than deception per se.”)(quoted in PAULC. GIANNELLI I. IMWINKELRIED. 1 S m c  EVIDENCE 

15‘”I’he examiner may
219 (citations omitted). 

“Id. at 221 (quoting J. REID & F. I N B A u . T R ~ANJJ DECEFTION28 (2d rd. 1977)). i 
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-!,The polygraph has its supportersl8 and critics:19 While a 
discussion of the various studies exceeds the scope of this arti
cle, the DOD has employed polygraphs since 1947 and main
tained records as to their 'accubcy Since 1968.20 In 1984, a 
DOD report21 favorably concluded that analysis, investigator 
and quality control personnel experience, and mock crime lab
hatory studies gave estimates of the accuracy of the CQT in 
criminal investigations ranging from eighty to ninety
five percent.22 Even studies critical of polygraphs may COR
cede that polygraphs may be useful in identifying deceptive 
subjects.23 Probably the most accurate comment concerning 
the reliability of polygraphs was noted in United States v. Gip
son,% where the accused attempted to introduce the results of 
an exculpatory polygraph examination.25 The COMA con
cluded that the military judge had abused his discretion in not 
allowing Gipson the opportunity to lay a foundation so that 
his civilian polygrapher could interpret the polygraoh charts, 
opining, "The state of polygraph techniques is such that , . . 
results of a particular examinatibn may be as good as or better 
than a good deal of expert and lay evidence that is routinely 
and uncritically received in criminal trials."% 

I?$eegenerally S. ABRAMS,A PPLYGRMHHANDBOOKFOR ATlDRNEYS 105 (1977). 

LIn Gipson, the COMA did not hold that polygraphs are per 
se admissible, but noted that a polygrapher "can [with a prop
er foundation] opine whether the examinee was being truthful 
or deceptive in making 'd particular assertion at the time 'of the 
polygraph examinhtionP The panel or the milhry judge sit
ting alone determines if the accused is tnlthful at tria1.B Gip
son broke a lon&ddrtltrtltrtltrtItrtn'diiig position held by the military courts 
that polygraphs were per se Inadmissible in couk-martial.29 

J Military Rule of Evidence 707 

The Military Rules of Evidence were amended in 1991 to 
expressly prohibit the'use. in any fashion, of the results of'a 
polygraph examination and the opinions of the polygrapher. 
Additionally, any reference to the examination must be 
exc1uded.a The draftek of the new rule believed that court 
members could be misled by polygraph evidence, or by a mis
taken belief in the polygraph's infallibility.31 The drafters fur
ther believed that the members might focus on the validity of 
the polygraph, and not the guilt or innocence of the accused, 
thereby Wasting judicial time. Finally, the ddters were dis

19See generally GIANNEW& IWIMCELRIED. supra note 10. at 227-30 (Citing authorities). 

RED & INEAU,supru note 17. at 564. 

21Dep't of Defense. The Accuracy and Utility of Polygraph Testing, reprinredin 13 POLYGRAFW1.58 (1984). 

"Id. at63. ~ , 

UThe study concluded that innocent subjects had a greater likelihood of being erroneously identified as deceptive. Waid & Ome. Z3.e fhysiologiculDefecfion of 
Deception. 70 AM.SCIENTIST402 (1982). 

2424 M.J. 246 (C.M.A.1987). %r , 

=The polygrapher was privately hired by the ac son also had been polygraphed by a Naval Investigation Service (NlS) polygrapher who conclu$d. 
unlike the civilian polygrapher, that the accused was deceptive in his responses to the control questions. Id at 247. 

"See United States v. Ledlow, 29 C.M.R.475 (C.M.A. 1960). 

mMCM. supra note 1 ,  MIL.R. EVIO.707; See Warner. The New Rub Against Polygraph, ARMYLAW.. Sept. 1991. at 31. 

3lMCM,supra note 1, MIL.R. EVIO707 analysis.app. 22, at A 2 2 4  (C5. Nov. IS. 1991). The analysis states: 

Rule 707 is new and is similar to Cal. Evid. Code 351 . I  (West 1988 Supp.). TheRule prohibits the use of polygraph evidence in courts-mar
tial and is based on several policy grounds. There is a real danger that cowl members will be misled by polygraph evidence that "islikely to 
be shrouded with an aura of near infallibility." United States v. Alexander, 526 E2d 161, 168-169 (8th Cir. 1975). To the extent that the 
members accept polygraph evidence as unimpeachable or conclusive.despite cautionary instructions from the military judge, the members 
'.traditional responsibility to collectivelyascertain the facts and adjudge guilt or innoccncc is preempted.' There is also a ~ � wof con
fusion of the issues, especially when conflicting polygraph evidence diverts the members' attention bo determination of Built or inno
'tens to a judgement of the validity and limitations of polygraphs. This could result in the court-martial degenerating into a trial of the 
polygraph machine. State v. Grier. 300 S.E.2d 331 (N.C. 1983). Polygraph evidcncc also can result in a substantial waste of time when the 
collateral issues regarding the reliability of the particular test and qualifications of the specific polygraph uc8miner must be litigated in every 
case. Polygraph evidence places a burden on the administration of justice that outweighs the probative value of the evidence. The reliability 
of polygraph evidence has not been sufficientlyestablished and its use at trial impinges upon the integrity of the judicial system. See People 
v. Kelgeru. 242 Cal. Rptr. 897 (Cal.Ct. App. 1987). Thus, this amendment is not intended to accept or reject United States v. Gipson. 24 
M.J. 343 (C.M.A.1987). concerning the standard for admissibility of other scientific evidence under Mil. R. Evid. 702 or the continued vital
ity of Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). F'inally. subsdon  @) of the rule ensures that any statements which BI~:otherwise 
admissible are not rendered inadmissible solely baause the statements were made during a polygraph examination. 
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l 

satisfied with the polygraph’s reLiabiEity.?a !The fmt two poli
cies articulated by the drafters (i.e.Jconcenf that such evi
dence could mislead the members or infect them with a belief 
of the polygraph’s infallibility) effe?.ivgly,presume that mem
bers are unable to evaluate and assign a jxroper weight to poly
graph evidence. Moreover, if polygraph,evidence is admitted, 
the members presumptively would be ungble to undFrstand 
and exercise their fact-finding tion in a court-martial. 

The drafters did not cite any studies validating those 
assumptions and those assumptions are arguable at best. 
.Some studies addressing the issue of whether juries cap follow 
the evidence and the instructions of the judge suggest:that 
juries can place polygraphs into proper perspective. Profes
sors Kalven and Zeisel. in their book The American Jury.33 
dedicate a chapter to the jury’s ability to follow the weight 
and direction of the evidence. The authors used the Chicago 
Jury Project,34 a study on jury behavior, to reach the conclu
sion that the data shows “a stunning refutation of the hypothe
sis that the jury does not understand’’ the facts.35 Other 
studies formally conclude that jurors are csmpetent to evalu
ate scientific evidence, particularly the p0lygraph.3~At a min
imum, these studies suggest that the drafters’ first two 
rationales are open to debate. As Professor Imwinkelried 
observed, “[ilf we can have faith in a state trial jury, as sug
gested by the research to date, there is all the more reason to 

have faith In the court-martial,panels that you present scieqtif
ic evidence to.”37 I: -1 

’ ~, i s 

The drafters’ thi reviously,has ~ 

been discussed.38 While the issue is controversial, some stud
ies have found the polygraph to be reiable. Indeed, even the 
California statute to which the drafters of MRE’707 ~efe5,38 
allows introduction of polygraph results ,to whichithe pgrties 
stipulate.40 ‘ I 

, 
Effect of Daubert v. Merre 

, Dew PhumaceutTd, lnc. 

, In Daubert v. Merrell Dow euticul, Znc. 141 the peti
tioner8 sued Merrell )Daw Pharmaceutjcal lalleging that Ben
dectin, , a  drug produced by the respondept. caused birth 
defects in the petitioners’ children. The exper4 testimony 
offered by petitioners was pot based on their own published 
epidemiological evidence and data, but on animal studies and 
chemical structure analysis, Additionally, the petitionerq’ 
experts reanalyzed existing studies that had shown no link 
between the drug and birth defects. This unpublished reanaly
sis led the experts to conclude that a possible causative link 
existed. The mal judge applied the Frye 42 test to determine 
the admissibility of the testimony of the petitioners’ eight 
experts. Given the Iack of peer rejiew and scrutiny in the scl

- 1 I 

-
‘ I ’  I321d, 

33H. KALVEN THEAMERICAN& H.ZEISEL, JURY(1966) (cired in Imwinkelried. The Srandnrd For Admitting Scientific Evidence: A Critique From The Perspective 
r Psychylogy. 100 MIL.L. REV.99.113 (1983)). 

ssor Imwinkelried explains that the Project examined the dynami s in criminal trials by submitting quest 
cooperated. Imwinkelried. supra note 33, at 113 n.65. 

T51d at 113 (quoting KALVEN& ZEISEL.supra note 33, at 157). Professor Imvinkelried notes that Professon Kalven and Zeisel also concluded that the jury was 
able to follow the “direction”of the evidence. Id. (citing ICALVEN & ZEISEL,supra note 33,’ at 161). 

%Id. at 114. Concerning one such study,see Peters,A Survey of Polygraph Evidence in Criminal Trials, 26 A.B.A.J. 161 (1982) (a study conducted by Mr. Robert 
Peters of the Crime Laboratory Bureau.Wisconsin Department of Justice, measuring a polygraph’s effect on juries). The study was based on 1 1  jury trials in which 
polypph evidence was admitted by stipulation of the parties. Professor lmwinkelried quotes the conclusion that ‘The actual trial ~ s u l t sclearly support the belief 
that juries are capable of weighing and evaluating the evidence and rendering verdicts that may be inconsistent with the polygraph evidence. . . . Polygraph cvi
dence does not assume undue influence in the evidentiary scheme.” Id. at 165. Similarly, in a Canadian experimental study using mock juries, the results showed 
that 61% of the mock jurors found polygraphs less persuasive than other scientificevidence. The mock jury spent little or no time discussing the polygraph evi
dence. Imwinkelried. supra note 33, at 115 (citing Markwart & Lynch, The Efect of Polygraph Evidence on,Muck Jury 07-Making, 7 J. POL. Sa .  & ADW. 
324 (1979)). 

37 Imwinkelried.supra note 33, at 117. r f  Y I  I , I  I 

i . r
3BSee supra notes 18-29 and accompanying text. . - : I 

I 

I 

4 o C ~ ~ .  CO& $351.1 providET 


(a) Notwithstanding any ’other & & i o n  of  law. the resulk of a polyg&ph ‘eramination.ihe bpinion of a polygraph examiner, or any df&
ence to an offer to take, iailure to @kd, or taking of a polygraph examination, shall not be admitted into evidence in any criminal procdbding. 
including pretrial and post bnvfdiod’rhotions and hearings, or in any trid or hearing nal offense,whether heard m juvenile Or 
adult court, unless all pa 

r ‘ 6 1  

’ , rJ 

42Fryev. United States, $93 E2d 1613 (D.C.Cir. ‘1923). 
I ,  
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entific community, the judge found the plaintiffs’ proffered 
testimony ta’be outside the realm of general acceptance, and 
therefore, inadmi~sible.~3 
I I 

I The United4tates Court als for the Ninth Circuit 
(Ninth Circuit) affirmed.” The court observed that the peti-

J tioners’ scientific evidence had not been published or critical
ly analyzed by colleagues in their field. Insttiad, the scientific 
evidence was “generated solely for the use in litigation”45mid, 
therefore, lacked the requisite foundation needed to be gener
ally accepted as reliable in the scientific community. On 
appeal, the United States Supreme Court vacated the Ninth 
Circuit’s judgment.& The Court held that the Federal Rules 
of Evidence, not the Frye test, control the admission of scien
tific evidence.47 Writing for the Court, Justice Blackmun 
noted concern with the wholesale exclusion of scientific evi
dence under an “austere” general acceptance test. The Court 
observed that Federal Rule of Evidence 70248 spoke to the 
contested issue, and that themle contained no prerequisite of 
general acceptance as a prerequisite to admissibility.49 

Faced with a proffer of scientific evidence, a trial judge 
must make.a preliminary assessment of whether ‘‘the reason
ing or methodology underlying the testimony is scientifically 
valid and of whether that reasoning or methodology properly 
can be applied to the facts in issue.”~OThe Court did not set a 
definitive, bright-line test. Instead,p i t  offered guidance to the 

P\ 
4 3 h u b r r t .  I13 S. Ct. at2792. 

i 
1 44951 F.2d 1128 (9thCir. 1991). 

451d at 1131. 

46Daubcrt. 113 S. Ct.at 2799. 

47 Id. at 2793. 

trial judge in applying the Federal Rules of Evidence31 First, 
trial judges should determine whether the scientific technique 
has been tested by isolating empirical testing results, if MY. 
because the ”hallmiirk of science is empirical testing.”5* Sec
ond, “peer review and publication”research may reveal errors 
in the methodology ’applied.53 Third, the scientific tech
nique’s “known or potential rate of error’’ also is a factor for 
conkiderationJ4 Fourth, “the existence and maintenance of 
standards controlling the techniques’ operation” is another 
factor.55 Finally, the trial judge should look to whether “gen
eral acceptance” can still be part of the admissibility equation. 
The Court noted that a “reliability assessment does not 
require, although it does permit, explicit identification of a rel
evant scientific community and express determination of a 
particular degree of acceptance within that community.”% 

Application to the Polygraph 

The results of an impartial and properly conducted poly
graph examination arguably may satisfy the Court’s suggested 
areas of inquiry, The first area-whether or not the scientific 
method can be or has been tested-is easily met for polygraph 
evidence. The military has tested the polygraph extensively 
and the tests have been well documented9 The Court’s sec
ond area of suggested inquiry i s  peer review and publication 
and polygraph evidence likewise satisfies this scrutiny.58 The 
extensive public debate associated with polygraphs provides 

, $ 1  

( 1  ‘ 

1 1 

I

aFederal Rule of Evidence 702 is identical to MCM.supra note 1. MIL.R. E m .  702, which provides: ’ ’  

If scientific. technical,or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue. a 
witness qualified as an expert by knowledge, skill. experience. bahing. or education, may testify thereto in the form of an opinion o r  other
wise. 

*Dauben, 1 13 s. Ct.at 2794. 

BY,at 2796. 

51 In her concuning opinion in Rodriguez,JudgeCrawford reiterated some of the factors recognizd by the Supreme Court to be applied by trialjudges in discharg
ing their “gatelteeping”duties. See United States v. Rodrieez .J. 448,453-55 (C.M.A. 1993) (Crawford.J., concurring). 

nld. at 455 (citing Daubert. I13 S. Ct. at 2796). 

53The rationale is that sometimes these reviews detect an e m  in methodology. Rodriguez,37 M.J.at 455. The fact of publication. or d e  lack thereof, i s  a d e -
VM~. but not dispositiveconsideration. Dauben. l13 S. Ct.at 2797. 

54Daubert. 113 S. 0.at 2797. 

%Id. (citation omitted). 

57Sec supra notes 18-29 and accompanying text. 

%As thc Supreme Gout observed. “submission to the scrutiny of the scientific community is a component of ‘good science.’ in part because it increases the likeli
hood that substantive flaws in methodology will be detected.” Duubert. 113 S. Ct. at 2797 (citation omitted). 
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ample evidence of .scholarly debate concerning the reliability 
of polygraphs., The third consideration, quantification.$f the 
potential rate pf error, ]also arguably is met,‘ iPolygraphS ,are 
nc?t perfectl;‘lie detectors” as has been noted inlstudies. how; 
ever, to some extedt,.&eir accuracy has been verified. h “vig
orous cross:examination, presentation of-contrary evidence, 
@nd,carefuljnsbyction on the burden of prQof are the tradi
tional and appropriate means of attacking shaky but sdmissi
ble evidence.”s? 

I 

Rodriguez, a senior noncommissioned officer. 
Panama, submitted to a urinalysis test that revealed the pres
ence of cocaine metabolites. Ha,was charged with wrongful 
use of cocaine. Before preferral of the charge, and on advice 
of defense counsel, Rodriguez.requeste4 and submitted to a 
polygraph examination. During the “preinstrument phase,” he 
denied cocaine use and raised the defense of innocent inges
tion.ao The polygraph examiner concluded that Rodriguez 
was “practicing deception while answering the relevant ques
tions.”61 Pursuant to an agreement between the defense coun
sel and the polygraph examiner, no “postinstrument phase” 
interview was conducted. ,That same day, She wrongful use 
charge was preferred. The trial counsel,ploved, iq limine, to 
admit the’polygraph results in the event 
the stand and denied cocaine use. 

To lay a foundation in support of the motion, the polygraph 
examiner testified on the theory supporting the polygraph, and 
the procedure that he employed in administering the test.62 
The defense counsel did not challenge the polygraph examin

s9Id. at 2798 (citation omitted). 

Wnited States v. Rodriguez, 37 M.J.448,450(C.M.A. 1993). 

tr’s qualifications; but objected to .&he&hfssirln of the evi
dence on SeveraLdifferent grounds; ‘First, the dbfense clairtled 
that the polygraph evidence was nbt xlevant, because the 
polygraph examiner could not narrow his conclusion of 
!’deception’: to questions relating to wrongful ‘he ,  as oppased 
to simply beihg a broad conclusion of dec-eption.63 . S h n d ,  
the defense latglred that the evidence was mot helpful to the 
trier of fact.64 Third, the defense contended that the evidence 
would confuse dr mislead the members, and would pose risks 
of unfairprejudice which far outweighed its probative value.65 
Finally, thedefense argued that the government had not estab
lished, by scientific proof, Ithe reliability bf polygraph evi
dence; therefore; in any event; the evidence was npt valid.& 
The military judge ruled that the polygraph evidence could be 
admitted in .rebuttal; prdvided Rodriguez took the stand ,and 

‘denied cocainemse.67 The military judge stated: ( 1  I . i 

bility of the process hdctechniques used in 
forming the polygrapher’s opinion in this 
case. Ido not think that the evidence will 
overwhelm or confuse orrmislead the jury, 1 ’ :  : 
and I believe that if presented it will, help 1 . I 

them to determine thepedibility of tht., :. 1 +I( 

accused under the circumstancesPs 1 I ’ “ 

I ’ 1 ’  ! 

After t ernment rested, ‘the de 
cessfully renewed the objection to the polygraph evidence. 
Rodriguez testified and denied ever knowingly using cocaine. 
He admitted to having taken the polygraph examination, and 
acknowledged having been informed that the test Fsults had 
indicated deception.69 Subsequently, defense counsel again 

c. I i 

1 1 ‘ 

6lld. at 449. The“relevant questions” to which the accused made yegative pponses were as follows: 
((1 1 . I \  i ,  > t  , .  

sis? 

Md you khowingd Die Cocaine’within30 days ofthat uhalysis? 

Are you lying about receivingadvance knowledge of that urinalysis? 
1 1  ;.! I 1  ,\< :. 

Did you knowingly ingest cocaine in any manner within 30 days of that urinalysis? 
Ts - .,is 

I f, . 
ion only briefly discusses th uctd by the e ACMR’S opinion skt 

employed by the polygraph examiner in greater detail. See United States v. Rodriguez, 34 M.J. 562.563-64 (A.C.M.R.1991). ,
. L  

, I I ’-, 

MId. See generally MCM, supra note 1 ,  MIL.R. EVID.702. 

6SRodriguez. 37 M.J. at 450. il ‘ I 1’) r I ,  
’I 

66ld. 

67 Id. 

ashi.at 450-51. 

7 

-


F 
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moved to exclude the polygraph exbiner’s‘testimony m the 
ground that the prospective rebuttal eviddhce would be 
“overkill” in view of Rodriguez’s admissidn to taking the 
polygraph exam and its results.70 The military judge upheld 
his earlier ruling and penhitted introduction of the polygraph 
examiner’s testimony during rebuttal. The polygraph examin
er subsequently testified that Rodriguez had beeti “practicing 
deceptidn while answering the relevant questions,” and that, 
id his opinion, Rodriguez “was not being truthh~l”when he 
denied c&aine use during the polygraph test.?’ 

1 

- The COMA recognized that MRE 707(a) didhbt‘apply to 
this case because RWriguez liad been tried prior hthe effecd 
tive date of the 2 Accordingly, in tevikbing the 
admission OFthe h evidence against.Rodriguez, the 

ary principles Set“forth ‘ih United 
Sfates v. Gipson.73 The court observed that, “in any given 
cwe in which polygraph &idence is offered, the benchmarks 
against which a&nissiihlity‘must be determined are MRE 401: 
402. 403, and 702.’’74 The COMA previously had noted that 
taken together, “the[se] rules seem to describe a comprehen
sive scheme for processin pert testimony.”7* 

1 . 1 , ‘  

In Rudriguez.76 the COMA found that the trial counsel had 
failed to establish the necesshrytfou’ndatih ‘of reliability 
inherent in satisfying’‘hese n~1&of evidence.n The founds-' 
tion was deficient in several respects. First, the dctual poly
graph examination did not “pennit the examiner’s conclusion 
of the deception to focus and differentiate bktween’questions

F”. relating to criminal conduct (i.e., possession andknowing use 
of cocaine) and innocent conduct (i.e., learning in advance of 
the impending urinalysis).*v8 Second, the polygri$hlex*&iner 

I 

I t 

conducted no “postinstrument” interview: #Thisomission was 
important, according to the court., because the postinstrument 
interview wasr&‘“noimallyrequired“ examination procedure 
and because it would ‘have been helpful ‘10 differentiate the 
basis of Rodriguez’s deceptionaon the relevant examination 
questions.’’g Finally, the polygraph report erroheously reflect
ed that one ofRodriguez’s responses to a critical control ques
tion was erroheously recorded, “a fact that d[id] nothing to 
prop up the reliability of this pblygraph examination.”80 

I t ,  f , ,
. I 

he lack of proper ation and the test’s per
ceived unreliability, the COMA determined that it could not 
be satisfied that the e# of admitting the‘questioned evidence 
was’harmless. The’COMA observed. “#‘ppellant forthrightly 
put his lengthy good service and his expIicit denial df ever 
having used cocoline up against the‘prosecution’s case, which 
consisted of nothing more than -the unna 
expert interpretation. That would seern,un 
stances, to be an interesting contest for the factfinders to 
resolve.”81 ‘Instead,’the COMA found that the introduction of 

ence had “devastaLeed” a critical Part of the 
the credibility of his denials).*z 1 1 

AlthougH Rodriguez was not based dn MRE 707(a), the 
dpinion illuminated some of the views of two COMA judges 
concefdlng the ‘rule. I otnote. the majority d in ion  
observed that. . I 

n Judge Wiss’ view, to the extent that, con
istdnt with Glpsun, :‘;. L an accused is able 

= to carry his foundatioh burden of demon
‘ abng releuance, keliabilitj: f helpfulness to 

I ‘ . I ?  / I  , j ’  

711d. The military judge instructed the court members that the polygraph evidence was introduced to assist them in evaluatingthe accused’s in-court testimony, and 
for whatever tendency it might have to rebut the accused’s testimony that he never knowingly ingested cocaine. He instructed that the weight to be given to lh is 
testimony was solely within the discretion of the members. judge’s k-ctions. 8s a whole, appeared to defineate the 
proper useof the evidence. 14 at 452. 

721?xecutive Order No. 12,767. 
December 1989. United States 

7324 M.J. 246 (C.M.A. 1987). 

74 Rodriguez. 37 MJ. at 452 (quoting G@son,‘24 M. 

75Gipson. 24 M.J. at 251. 

76Judge.Wiss wrote for the maj 

Rodriguez, 31 M I  at 452. 

78 Id. 
’ , ) < \  .? I .  1 P A  

SThe COMA stated that in h e  absence of such a “ n o d l y  ~bquired“procedure, the proffering p&‘m~stdemonstrate &at such an omission does not undermine 
the reliability of the polygraph examination. Id at 453. This view may give defense practitioners a decided advantage, inasmuch as defense counsel may advise 
their clients to refuse the postinstnunent interview whenever the client is told that deception is indicated. In that event, even if the government could overcome the 
languageof MRE707(ri)in offering the test results, the government would have to explain why a “required”interview actually is not required. 
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the factfinder, and relatively minor risk of 
,+ confusion of the factfinder, due process and 

I 	 fundamental fairness might seem to compel 
admissiop ”ofexculpatory polygraph evi 
dence, notwithstanding this rule. .”. ,. Thes 
same concerns, of course, do not weigh as 
heavily in favor of the prosecution. .. . 
Ironically, then, it seems to him that Mil. R. 
Evid. 707(a) might be a rule of evidentiary 
exclusion that applies only to the Govern
ment.83 1 

1 ‘ 

In her concurring opinion, however, Judge Crawford directly 
challenged the position of Judge Wiss: Jn her view, neither 
“the Constitution nor the Code requires admissibility of poly
graph evidence,” because the court’s prior decisions implicitly 
have recognized that no right b introduce the results of poly
graph examinations-based, on either the Fifth Amendment 
Due Process Clause, qr Article 4 ofthe Uniform Code of Mili
tary Justice (UCMJ)-exists.u Judge Crawford noted that 
Daubert could support a military judge’s ruling to exclude 
polygraph evidence, independently of MRE 707(a).Ss Judge 
Crawford observed that, “a military judge applying the ratio
nale of Duubert could properly exercise discretioo to exclude 
the results of a polygraph examination. Qis would hold true 
whether the results were inculpatory or exculpatory, or 
whether they were sought to be introduced by the Government 
or by the accused.”86 

t , 
Because the COMq decided riguez before MRE 707 

took effect, at first blush it appears that the case has limited 
precedential value. However, while the COMA based its 
decision on the evidentiary foundation for the polygraph evi
dence, the opinion also provided military litigators and jurists 
with a glimpse of the viewpoints of at least two of the court’s 

03id. at 452 n.2. 

judges with .respect to the possible future w e  of polygraph 
evidence at cqurts-martial. The ACMR noted these separate 
views jn William, 1 -

I 4 :r I ‘  . ~ 

f-
The Case of United S & k  v. 

I 

In Williams, the accused was a Chap 
qharge of collecting and disbursing funds for the chaplaincy in 
V Corps.87 DMng the six-month period from August 1991 

until February 11992, eighteen unauthorized gisbyrsements 

were made fromthe fund account. The accused admitted to 

making three pf the unauthorized disbursements, but denied 

the rernainder.88 Jn July 1992, the accused consented, to a 

polygraph test gdministered by the 

whether the accused stole from th 

August and pJQvprnberof 1991. The polygraph examiner con

cluded that no deception was indicated in the accused’s 

denials, but after reviewing the polygraph charts, CID’squali

ty control center in Maryland opined that ,the results were 

inconclusive.*9 The same examiner retested the accused in 

August 1992 and conducted a more detailed pretest interview, 

Once again, the examiper opined that the accused did not indi

cate deception when he denied stealing from the chaplains’ 

fund between August and November of 1991.90 This time, the 

examiner sent the charts to his m e d i a t e  supervisor in Hei

delberg for ,review. The supervisor agree .with the findings 

of the polygraph examiner‘and forwarded the charts to quality 

control in Maryland.9‘ The quality control review agreed that 

the test indicated no deception, ,and concluded that the find

ings of the NO examiners were “strong.”92 4 1 c 

*(,&,., 

At trial,phe accused filed a motion 
lay a foundation for the admission of the two exculpatory 
polygraphs. The military judge ruled that MRE 707 was a 
proper exercise of the President’s rulemaking authority under 

,i 

Wid. at 455. Judge Crawford noted “Mil. R. Evid. 707(a) does not prohibit use of the results of polygraph examinations at 

nal proceeding.” ld. at 454. She recognized. for example, that an accused JIUY stipulate to take a polygraph, with a proviso that the convening authority will 6s 

miss the charges if no deception is indicated by the test. %W’60rt of egrecments allow the parties to ,asolvethe objections to the polygraph evidence h a n g  

themselves and alleviatesthe concern that there willbe a battle of experts at trial.” fd. Judge crawford’s mncumng opinion also focused on the practical difficul

ties facing commanders who might have to ensure access to polygraph examinations for accused service members in the event that they were deemed to have the 

right to compel the test. Judge Crawford opined that commands stationed around the world, especially those with administrative limitations, would beat an 

extremely heavy burden in meeting accuseds’ demands for polygraph examinations. She noted that on consideration of the number of investigations,administrative 

actions, and nonjudicial punishments occurring in all of the services during any particular time, “the burden imposed by a right to present polygraph evidence 

immediately becomes apparent.” Id, 


ald .  at 455 (J. Crawford, concurring) (citing Daubert v. Memll Dow Pharmaceutical. Inc., 113 S. Ct.2786.2797 (1993)). In Duubert, the Supreme Court noted 

that all trial judges exercise “gatekeeperresponsibilities” with respect to the admission of scientific evidence in their colutrooms. The Suprem ~o0u1-1
Indicated that 
the “overarching subject is the scientific validity-d thus the evidentiary relevance and reliability” of the evidence presented. 

a6Id. at 454. 

87Uniw.d States v. Williams, 39 M.J.555,556 (A.C.M.R. 1994).
‘i I 

8s Id. I 

09id. 
. I  -

W l d  at 556-57. 

9‘1d at 557. 1 ‘  

, r 


*id. 
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UCMJ Article 36, and that the rule did not violate the Fifth or 
Sixth Amendments of the United States Constitution.93 In the 
language of the ACMR decision, the military judge’s ruling 

T “impacted greatly” on the accused‘s decision not to testify.” 

The ACMR correctly observed that MRE 707(a) was a 
break with prior military precedent. In Gipson, notably, the 

s 	 COMA found polygraph evidence to be in a middle category 
in the hierarchy of scientific evidence, neither judikially 
noticeable nor junk science.95 The COMA refused to hold 

$suchevidence per se inadmissible, and reasoned that trial 
judges would have to determine, on the facts before them, 
whether to admit polygraph evidence.% Like Rodriguez, the 
ACMR’s opinion emphasized that the Military Rules of‘Evi
dence provide a comprehensive analytical approach io scien
tific evidence very similar to the one outlined in Dauberr. 
That scheme involves a considerable exercise of judgment on 
the part of the military judge, an allocation of responsibility 
seemingly inconsistent with the categorical rule of exclusion 
in  MRE 707(a). Indeed, the “key issue” for the ACMR in 
Williams was “whether a rule which forecloses discretion and 
compels exclusion of polygraph evidence is constitutionally 
permissible.”97 The ACMR concluded in Williams that the 
Constitution did not permit such a rule. 

The ACMR’s analysis was cursory, but significant. The 
opinion first made brief reference to a trilogy of Supreme 
Court cases in which the Court found certain exclusionary evi
dentiary rules violative of due process, or violative of the 
accused’s right to present favorable evidence at trial. In 
Washingtonv. Texas,% the Supreme Court held that,the Sixth 
Amendment affords an accused the right to obtain witnesses 
and to have them testify notwithstanding a contrary state 

S I 

statute concerning the competence of codefendants.99 In 
Chambers v. Mississippi,la the Supreme Court recognized 
that a state hearsay rule that compromised the right to call wit
nesses on one’s own behalf violated constitutional due 
process.lOl In Rock v. Arkansas.lo2 the Supreme Court held 
that the state’s legitimate interest in barring unreliable evi
dence did not extend to per se exclusions of evidence that 
might be reliable in a given case.103 Beyond a general recita
tion of the holdings of those cases, however, the ACMR did 
not discuss their application to the particular facts of the 
case.104 

The ACMR also rejected, without extensive analysis, the 
four policy considerations that constitute the articulated ratio
nale for the per se exclusion of polygraph evidence advanced 
by the drafters of MRE 707(a). The ACMR observed that 
military judges routinely resolve three of the considerations in 
applying MRE 403: whether court members would be misled 
by polygraph evidence; possible confusion of the issues; and 
the possibility of a substantial waste of the trial court’s 
time.103 The fourth consideration, the inherent unreliability of 
polygraph evidence, was described by the court as “disingenu
ous” in its worst light, or “at its best incongruous with the sub
stantial investment the Department of Defense has made, and 
continues to make, in polygraph examinations.”IM 

The crux of the ACMR’s holding was that as a result of the 
application of MRE 707, the exculpatory results of two poly
graph examinations were not analyzed to determine their rele
vance or helpfulness. The operation of MRE 707 removed 
that “critical step in the evidentiary process” from judicial dis
cretion.lm The ACMR held that in this case, the accused’s 
Fifth Amendment right to a fair trial, combined with his Sixth 

> 

931d. The accused filed a Petition for Extraordinary Relief in the Nature of a Writ of Mandamus and a Motion for a Stay of proceedings Pendente Lite with the 
ACMR. and a Writ Appeal Petitionwith the COMA, all of which were denied without prejudice to the accused‘s right to assert the same error in the n o d  cOme 
of appellate review. Id. at 556 o.2. 

“Id. at 557. 

9Wnited States v. Gipson. 24 M.J. 246.249 (C.M.A. 1987). 

%Id. at 253. 

97 William, 39 MJ. at 558. 

98388U.S.14 (1967). 

99 William, 39 MJ. at 558. 

‘O0410U.S.284 (1973). 

lo* William, 39 MJ. at 558. 

‘02483U.S.44 (1987). 

IO3 Williams. 39 MJ. at 558 (citing Rock, 483 US.at 61). 

104Fora more detailed discussion of the application of these cases io the context of an exculpatory polygraph, see Can- supm note 7, at 7680. 

Williams, 39 M.J.at 558. 
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rt Amendmentiight to produce favorable witnesses “affords him 
bthe opportunity to be heaid on these foundational matters, and 
allows for the possibility of admitting polygraph evidence, 
notwithstanding rhe explicit[prohibitionof Mil. R.  Evid.
707.”1 I I 

1 , / I “ I 

t to Presentla Defense ‘i 
. i 

res, 109 the Supreme Court recognized 
an accused’s Sixth Amendment right to present a defense. 
The Court rejected the notion that Rosen’s codefendant was 
incompetent to testify on Rosen’s behalf. The Court conclud
ed, :‘the truth i s  more likely to be arrived at by hearing the tes
timoqy of all person mpetent understanding . . / .  

\leaving the credit and of such testimony to be deter
minqd by the jury.”110 In Rock v. Arkamm.1~~using Rosen as 

a defendant’s wit
behalf in court.”’l~2 The Rock deci

on, a brief review 

theqdeath, Rock went to a licensed neuropsychologist to be 
livpnobzed in an’attempt to refresh her memory. After hypno
sis, thb’~ii&usebremembered that her finger was not on the 
trigger oftthe handgun question when it discharged. 
hstead, the gdh discharged because the accused’s husband 
grabbed her’arm during a fight. An examination of the gun 
“revealed that the gun was defective bnd prone to fire, when 
hit brdcopped, without the trigger being pulled.”~l4 The trial 
court limited Rock’s testimony, however, to matters remem
bered prior to her hypnotic session because of an Arkansas per 

’ “ I 

1 , 

IlOId. at 471. 

111483 US.  44 (1987). 

1121d. at 54 (quoting Washington v. Texas. 388 U.S. 14,22 (1967)). 

1131d. at45. 

ll6Rock v. Arkansas.708 S.W.2d78 (Ark.1986). 

1191d.~ t 5 6 .  , , 

lmld at 61. 

se rule of evidence exclljding an ‘accused’s hypnotically 
kfreshed testimony.115 Rock was convicted ofmanslaughter. 
On appeal, Rock challenged the constitutionality of the per se 
rule-on grounds that it interfered with her right to present‘a ,
defense. On appeal, the Arkansas Supreme Court held that 
the rule did not interfere with her Sixth Amendfnent right to 
present a defense.116 The Arkansas Supreme Court concluded 
that “the dangers of admitting4his kind of testimony outwei’gh 
whatever probative value i t  may have. ..,’’I17 I 

I 

The Supreme Court d 
Arkansas’s per se rule excluding all posthypnotic testimony 
infringed impermissibly on pock’s right to present a defense 
by testifying on her own behalf.’]* The gc;ourtwas alarmed 
that qrkansas’s rule did,not qven allow “a trial court to cqn
sider whether posthypnosis testimony may be admissible in a 
particular 7ase.’’119 Simil the rationale presented by the 

fters of MRE 797, Arkansas’s principle rationale for the 
the unreliabilib of the,posthyp
e Court noted, howeyer, that the 

ion of all hypnotically 

-
Gipson ‘similarly recognized that a soldier has an ‘Indepth

dent, distinct constitutional right to present relevant exculpa
tory evidence.12’ The COMA premised its remarks on 

11 

I ‘ I, 

‘ .? ? - I ! , B  \ /  
, .  

(rr b ‘ I  < 

i . I ’  

h 
1 

121United States v. Gipson, 24 MJ. 246,252 (C.M.A. 1987). The COMA observed that “[tlherecan be no right to present evidence-however much it purports to 
exonerate the accusebunless it is shown to be relevant and helpful. When evidence meets these criteria. no additional justification for admissibility is necessary.” 
The COMA also noted, however, that in “marginal cases” due process considerations “might make the road a tad wider on the defense’s side than on the Govern
ment’s.’’ Id. 
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Chambers v. Mississippil22 and Washington VJ Texas.123 In  
Chambers, an individual (Gable McDonald) had made sworn 
and unsworn statements confessing to the murder for which 
Chambers was being tried. The state did not call McDonald 
so Chambers called him as a defense witness. Under Missis
sippi’s “voucheq” rule, the defense was not a l l~wedto 
impeach McDonqd because he was technically a defense wit
ness. Chambers also attempted to introduce the testimony of 
three witnesses to whom McDonald confessed, but the trial 
court disalloyed their tesdmony on hearsay grounds. The 
Supreme Court held that as a of the mechanistic appli
cation of evidentiary rules,124 bers was denied aifairtrial 
in violation of due process.125 Writing for the Court, Justice 
Powell opined that “[iln large part, [Chambers] was thwarted 
in his attempt to present [a] portion of his defense by the strict 
application of certain MissisSippi rules of evidence.”126 Due 
process in a criminal case was the “right to a fair opportunity 
to defend against the State’s accusations.”127 Mississippi had 
not provided that right to Chambers. 

In Washington v. Texas,the defendant was found guilty of 
murder. Washington’s defense was that he had tried fo pre
vent Charles Fuller from shooting the deceased. Washington 
called Fuller as a witness, but the state prevented him from 
testifying on Washington’s behalf. A state statute prevented 
persons charged as principles, accomplices, or accessories in 
the same crime from testifying on behalf of one another. One 
rationale behind the Texas law was to prevent codefendants 
from committing perjury. The Court dismissed this rationale 
as an “absurdity.”l28 Chief Justice Warren, writing for the 
Court, concluded that the state had violated Washington’s 
Sixth Amendment rights,!29 because compulsory process for 
obtaining witnesses in the accused’s favor was “so fundamen
tal” that it could be considered incorporated in the Due 
Process Clause of the Fourteenth Amendment. 

Iu410 U.S. 284 (1973). 

ID388 U.S.14 (1967). 

1aChambers. 410 US.at 302. 

1Zld at 313. 

1xId. at 289 

l*lld at 294 

IsWashington v. Texas, 388 U.S.14,22 (1967). 

’wid. at 23. 

130See supru note 96and accompanying text. 

Conclusion 

Arguably, MRE 707 may deny a soldier the opportunity to 
present a defense and thus invade a constitutionally protected 
right. As the Williams court noted, MRE 707 does not even 
allow a military judge to probe into whether polygraph evi
dence i s  relevant and helpful.’30 If a soldier’s defense 
irlcludes polygrhph evidence, then IbfIU2 707 forecloses his 
attempts to lay an adequate fouridation to demonstrate the rel
evance and helpfulness of that evidence in‘an effort to defend 

ms held, that result may be 
ed on  the reported cases, the 

rule is unnecjeqary.*3l 

Based on the pending review of cases like William, the 
COMA will address and determine the constitutionality of 
MRE 707(a). With Rodriguez, we have had a glimpse of how 
two of the court’s five judges may deal with that issue. Until 
resolved, however, courts:martial practitioners should be 
ready to litigate this issue. Preparation for that task requires 
familiarity with the pertinent Military Rules of Evidence and 
Gipson. 

The evidentiary scheme envisioned the Military Rules of 
Evidence is straightforward.132 Military Rule of Evidence 401 
provides that relevant evidence is evidence “having any ten
dency to make the existence of any fact that is of consequence 
to the determination of thb action more probable or less proba
ble than it would be without the evidence.” This easily satis
fied standard also is‘known as logical relevance.133 Military 
Rule of Evidence 402134 proGdes that all relevant evidence is 
admissible, except as otherwise provided by the Constitution, 
the UCMJ, the Military Rules of Evidence, the MCM, or any 
other act of Congress applic rs of the armed 

l31While no reported (and affirmed) decision admitting polygraphevidence exists, a number of reported cases involve Ih lure Of the proponent OfGlY@aPh 
evidence to establish the necessary foundation for admission of polygraph evidence. See, e.&, United States v. Rodriguez, 37 M.J. 448 (C.M.A. 1993); United 
States v. Mcfinnie, 29 MJ. 825 (A.C,M .1989).q f d  32 M.J.141 (C.M.A. 1991); United States v.West, 27 MJ. 223 (C.M.A. 1988). 

132MCM. supra note 1. MIL.R. EWD.40 ’ 
p’	133% COMA noted that for any evidence to have logical relevance, some degree of reliability is implicit, United States v. Gipson, 24 MJ. 246,251 (C.M.A. 

1987) (citation omitted). 

INMCM, supra note 1 ,  MIL.R. EVID.402. , 

DECEMBER 1994 THE ARMY LAWYER 0 D A  PAM 27-50-265 23 



forces. The rule also provides that evidence that is  irrelevant 
is inadmissible.l35 

‘ I f  

Although evidence may be relevant within the meaning of 
h4RE 401, it may be excludd under MRE 403136 where the 
probative value of the evidence “is substantially outweighed 
by the danger of unfair prejudice, confusion of the issues,,or 
misleading the members, or by consideration of ,undue delay, 
waste of time, or needless presentation of cumulative evi
dence.” Legal relevance has p e n  defined as “[tlhe sum of 
Mil. R. Evid. 401-03.”137 Finally, in the case,of expert testi
mony, which‘includes polygraph evidence, +&E 702138 pro
vides a further limitation in the form of’a “helpfulness 
standard.” That rule implies a measure of reliability beyond 
that required to meet a standard of simple logical relevance.139 

These tules, when read togeth&‘can assure that only rele
vant, reliable evidence reaches the factfinder. In Gipson, the 
‘COMA reiterated that once’h?military judge deterdines that 
the polygraph evidence withstands scrutiny under the eviden
tiary scheme envisioned by the rules, the use of the polygraph 
evidence has well-defined limits: 

First and foremost, while polygraph evi
dence relates to the credibility’of a certain , 

* i  	 statement, it does not relate to the declar
ant’s charqcter. At best, the expert can 
opine whether ,the examinee was being 

L 	 truthful or deceptive in making a particular 
assertion at the timeqf the polygraph exam. 
I t  is then for the factrfinder to decide 
whether to draw an inferencemgarding the 
truthfulness of the examinee’s trial testimo

’ ny.14 

Thus, the use to which polygraph test results may be put at 
trial is strictly circumscribed. Practitioners can look to 

l35Gipson,24 M.J. at 251. 

IMMCM, supra note 1. MIL.R. EWD.403. 

137Gipson,24 M.J.at 251 (citation omitted). 

138See supra note 48. 

Rodriguez for an example of an akceptable limiting instruction 
from the military judge.141 ’ “ 2  fi ” ;: 1 

t , j s  

The constitutional consideratibns ‘on‘which Williams is F 

based do not apply to the government.”Cbnsequently,in fmt
note 2 of Rodriguez, and in th Will2ams,’42 the ACMR 
suggested that MRE 707(a) s Lonstitutional muster 
only to the extent that it excludes polygraph evidence offered 
by the g0vernment.1~3This presents defense practitione 
a possible “window of opportunity.” The constitution 
ment against the per se exclusion of polygraph re 
strorig forethedefense, whereas the language of MRE 707(a) 
and the few interpreting cases overtly bind the government. 
Until the COMA resolves this issue, defense counsel would be 
remiss not to consider polygraph testing for their clients. 

The decision to submit to a CID polygraph is fraught with 
tactical considerations that defense counsel must address and 
resolve on a case-by-case basis. If the defense elects to sub
mit to a polygraph examination, the purported reliability of 
the test results is enhanced where the test is not conducted ex 
parte.’” Using a CID polygrapher, as was done in Williams, 
obviates this concern. Under any analysis, practitioners must 
satisfy the foundational evidentiary requirements previously 
discussed. Additionally, the conduct of the polygiaph exami
nation must be above reproach. The relevant inquiries must 
be carefully prepared to avoid the ambiguities of interpretation 
discussed in Rodriguez and Heyward, a “postinterview” ses
sion should be part of the procedure, and the examiner’s con
clusions should be subject to quality ‘control review. 
Furthermore, defense counsel should be present during the 
entire polygraph examination.145 By following those guide
lines, defense counsel can preserve for review an issue of cbn
siderable interest and, for the moment, favorable possibility 
for their clients. .-. 

) I  


I 

I 

139Gipson.24 M.J. at 251 (citing United States v .  Downing, 753 F.2d 1224, 1235 (3d Cir. 1985)). 


WJnited States v. Rodriguez. 37 M.I. 448.452 (C.M.A.1993) (citing Gipson. 24 M.J.at 252-53) (footnote omitted). 


14’Seeid. at 451. 


142UnitedStates v. Williams. 39 M.J.
55. 558 (A.C.M.R.1994). The ACMR stated, “A footnote in the Rodriguez majority opinion suggested that Mil. R. Evid. 
707 may ironically survive constitutional scrutiny only to the extent that it excludes polygraph evidence offered by the prosecution, but not the defense. If this i s  
the result, So be it.” 1 1 , 

I 

143There is no evident reason. beyond the Ianguage of MRE 707(a), why the government should be b a r d  from edmitting relevant and reliable polygraph evidence 
where the defense enjoys that right. Although not discussed by the court in any detail in Rodriguez or William. the evidentiary scheme described in Gipson. and 
envisioned by the Military Rules of Evidence, involves a determination both of logical and legal relevance, without reference t& the proponent. I 

ttieory’of the polygraph is predicated on the’supposition that f&r of detection will affect the responses. If the results can be discarded on a showing that the 
accused was untruthful, he or she has little to fear. Gipson. 24 M.J.at 249 (citation omitted). ’I 

h 

145Thedefense counsel should be accompanied by a legal specialist or a noncommissioned ofticer who would be able to testify. ifneeded, =‘to any img&it ies  ih 
the examination. 
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Introduction 
‘ I 

The Army’s doctrine lies at the heart of its professional 
competence. Doctrine is the authoritative guide to hoy Army 
forces fight wars qnd conduct operations other.than war. As 
the Army’s keystone doctrine, Field Manual (FMJ 100-5 
describes how the Army contemplates the conduct of opera
tions. Field Manual 100-5 undergirds all of the Army’s doc
trine, organization, kaining, materiel, leader deveIopment and 
soldier concerns.’ ’ 

In June 1993, the Army published a revised FM 100-5, 
Operations. The 1993 manual recognizes that with the 
breakup of the former Soviet Union, the nature of the threat 
and, consequently, the strategy of the United States, has 
changed. Our former national strategy of containment, Soviet 
orientation, forward defense, and forward deployment has 
been replaced with one of active engagement, regional orien
tation, coalition building, and force generation through for
ward presence, power projection and retaining the national 
capacity to reconstitute forces. As Army Chief of Staff Gen
eral Gordon Sullivan has stated, the new FM 100-5 “is a sin
gul& important event in the development of the twenty-first 
century Army because we have endorsed and codified an 
updated view of how we will fight and win our Nation’s 
wars.”Z Field Manual 100-5’s message is one of “continuity, 
change and growth.”3 

reasons, every jud te needs to 
hderstand FM 10015. Because judge advbcates are res 
ble for sup their commanders on &e battlefield, 
can best serve ‘theirclients when they h o w  their clients’ busi
ness. Accordingly, this article will familiarize the reader with 
each chapter of FM 100-5, how the Army Views mission 
accomplishment, and potential future challenges facing judge 
advocates. 

Challengesfor the United States Army 

The first chapter of FM 200-5 stresses the Army’s central 
focus of winning in land combat. Recent revisions in national 
security and military strategies. however, have required con
siderations of how to employ military forces in operations 
other than war. Chapter One also describes the role of doc
trine, the levels of war, and the role of the strategic environ
ment in meeting these challenges.5 

Doctrine is an authoritative statement of how the Army will 
meet operational requirements of the future. The Army’s doc
trine reaches back to Baron von Steuben’s I779 Regulations 
for the Order and Discipline of the Troops. Over the years, 
the Army’s doctrine has been refined and replaced to adapt to 
requirements of the new strategic environment. Many judge 
advocates are familiar with the Army’s 1982 doctrine-Ak-
Land Battle-and the controversy over whether Operation 
Desert ShielWesert Storm validated that doctrine. Given the 

i ,  

1 DEP’TOFARMY,&LD 100-5O ~ E R A ~ O N4 June 1993) [hcrrinafterFM 1MANUAL. 

2General Gordon R. Sullivw~.CSA, Speech at the Boston World Affairs Council, “Moving America’s Army into the 2lst cCntuq”8(Apr. 26,1993). 

ivan. CSA. AMWS at the Pentagon ceremonies of the Army (June 14.1993) (unveiling the newest edition 
of FM 100-5). 

4 D ~ ~ ’ ~OF ARMY.FIELDMANUAL27-100, L E O a  OPERATIONS, para 14(3 Sept. 1991) [hereinafterFM 27-1001 states, “The Judge Advocate. General’s C o r p s  pri
mary mission in a theater of operations is to support the commander on the battlefield by providing professional legal servicesas far forward as possible at all eche
lons of commandthroughout the operational continuum.” Id. 

SConcepts. Doctrine. Development. Division Doctrine Team, unclassifiedbriefing slides, FM 100-5,@eratiom, I m p r  on rhe Future (Spring 1993) [hereinafter 
100-5 Briefing]. i 
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victories in Panama and the Persian Gulf, one might question '1 &lt  I 1, mn+unentals of Army Operations 

why the Army should change \ n .r 7  


ful. The answer is two-fold: 'C~apter&o 'd&nbes the fundamental characteristics of 

tory as well as defeatP and (2) the times have changed. all Army operations. This chapter deals with joint, combined, 

operations. Success in these operations will 
'.(I $ lJ'<& 1 

The new doctrine guides the Army throygh postCold Wtar??~ , ~ " ~  
challenges including joint and combined operatipns, counrer 

' 
narcotics operations, disaster relief, regional conflicts, civil 

war, and other likely modern scenarios. Understanding Army,,, : ,, 

doctrine requires an appreciation of the levels qd wy:.tactical, I , ,

operational, and strategic.7 These levels ,of war &a ,apply tq 

operations other than war. The tactical level addresses IM 

and engagements, while the operational level focuses on 


level addresses world-wide and long-range perspectives

national concerns, or in some cases, coalition objectiires:. , new manual,stresse~$ntegrationof force and range of opera


ets of all Army operations: initiativeP 
chronization.12 and versatility. 13 

introduces the concept of "Operations 
0"). Gone are the terms high, medi

of conflict and AirLand Battle. The 
actions from disaster relief, nations assis

operations, to arms control and treaty 
ludes support to domestic civil authori
cemaking and related activities.14 The 

, s $ ~ : .;1) 

tions. 

War is demanding, d&ompromi$ing, and unforgiving. 15 

ge advocates' primary challenge i ising the command 
h t h e  pursuit bf disciplihed operatio ahefitld discipline 
gbes"bkyond routine triminat justice tictions; it also'inclhdes 
targeting issues, concern for human rights, adherence to the 

of &rs, andother applicable intdational law guidahbe.16 A 

i '  1 '  
-:, *e @?&war will ,only effectively,reduce,casualties and 
ejnhvce fGr peatment of comlyenp as .long as .trained lead-

Judge advocates will lqssume increased responsibilities at all ers ensure that those laws are obeyed. American national pol
three levels of war. Interpreting the law of war and domestic icy holds that our forces will comply with the law of -4 -hWs will become PmmoUnt iniPWYiding effective guidance conflict., Dep!rtment of <DefenseDjrective 5100.77 requires 

commander8 ,to,ensureiha!,priso ,noncpmbatantg, and 
I S 3 

P . > r  1 J 

SIt  was called'Airland Battle i k h o b i t i o n  of the thr&ldiknsion 

Battle was refined in 1986. For an interesting aiticle d x h e  AirLankBattle doctrine,'see 

to Know About the Client's Primary Business,ARMY
LAW.;Dec 1983, at I. 

1 

8 

9Staff judgk d&~ted'and command judge idvocates must 

SJA or CJA must Rnbw thL mission. the commander 'rintent 

100, supyu note 4, p~ 4-4 (emphas I .  Tl)l 3:) 


'ODepth  is thC<iteisio'n of l e a  +rations in ti 

judge advocates nitkitbeableto provide mission 

coufl~!,i n t e m . 3 e l  tiff%)! e y , ~ 
judge ad 

Agility is the ability to think and act quickly and correctly. Judge Advocate General's Corps personnel must react quickly to the changing battlefield with 
responsive legal servires. Id. para. 4-5. ._ _ _  _ _  
lZSpchronization is the arrangement of legal services in the most effective manner. Staff judge advocates and command judge a d v ~ sm u t  coordinate their 
operations with other units to ensure the greatest contribution to succe~s.~y d  para. 4-7. ' vi ! 1 I " ' 1  , I '  I i ,  

-1. 
. ,  , , .  

I5 -3. 

16DEP'T OF A R M Y ! P ~ U DM # N I ~ ~  LAW OF LAND~ ~ A R F A R ~27-10. 'hfke 4 sp'ld'July 1956) prbvidesthe huthoritative guidauce to m i l i d  &onnel o n 9 e  custom
ary and treaty law applicable to the conduct of warfare. ' \ \  , >  
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civilians are properly treated by establishing good aaiding 
programs that reinforce the practice of respecting internatiohal 
laws and rules of engagement (ROE)." Judge advocates' 
input and instruction will make the difference, in classrooms 
as well as in field training problems. bccordingly, judge 
advocates must be actively involved with commanders in 
preparing troops for informed compliance with the governing 
rules, regardless of the nature of the operation. 

4 , 

Poorly defined ROE undermine morale and may lead to 
senseless injury or loss of life. Well-defined ROE-such as 
those used during the Persian Gulf War-proved, however, 
that efforts to educate our soldiers in the law of armed conflict 
can succeed with the collateral benefit of cstiiblishing the 
legitimacy of the operation. "Prosecuting the war legally 
while at the same time treating Iraqi soldiers and civilians 
humanely was essential to maintaining domestic and Interna
tional support."^* l 6 ,  

r r 

Force Projection 

deals with doctrine 
Army. Force projection is the demonstrated ability to rapidly 
alert, mobilize, deploy, and operate anywhere in the world.19 
Key concerns in this area are force tailoring20and its logistical 
support. Force projection by nature is joint and combined. 
and ,musin both war and OOTW, ,Force projection ofien 
requires rapid response, contingency plans for simultaneous 
operations, and quick transition to postconflict activities. I I 

rce Tailoring and Teamwork 1. 

In a force projection Army, the force must be continuously 
prepared to deploy?' Force projection operatiQns wdl chal
lenge judge advocates, who will need to anticipate, plan, and 
prepare. 

Judge advocates bring their analytical skills to bear on the 
spectrum of predeployment issues-from legal assistance to 
contracting, criminal law to claims, as well as on international 

'7FM 100-5, supra note. 1. at 2-4. 
- ,  

and operational law issues. As the commander is studying the 
available infrastructure, prepositioning assets, and assessing 
host :nation support.22 the judge advocate i s  ensuring that 
proper mechanisms are iwplace to use these.c During this 
time, the judge advocate i s  reviewing the domestic law. 
treaties, and executive a w m e n t s  with a ,view to briefing the 
commander ,on actions required to facilitate entry, the d j p b  
matic status of the deploying force, criminal justice jurisdic
tion, claims procedures, .host FounCry law, environmental 
issues, and other country:spqcific issues.23 If gaps occur in 
the existipg agre ,judge advocates need to notify the 
higher command iate proper supplementation. In this 
regard, communication with in-country units or members of 
the country team usually will provide key information quick
ly. Judge advocates also work,with the United States Army 
Corps of Engineers to'ensure p nd use agreements. 

tes assist the commander in selecting 
s who, as part of the advance 
of personnel and equipment 

infrastruciuie for oper
sh,ou?d be part of the 

advance party. 

the NATO Mutual Support Agreement are a prime example of 
this merger. These support clauses set out the supplies and 
services that may be obtained and a mechanism for contract
ing and dis olution. 

18Humphries&eratiom, Law @Rules oJEngagemnt, A.F. A m w m  J; Fall 1992, at 39. 

19FM 100-5. SUPMnote 1. at 3-3. 
io 1 

ZOForce tailoring is the process of determining the right mix and sequenceo 

2'16. at 3-3. 
I I 

PId. at 3-5. 

nFM 27-100. supra note 4. para 1-9. 

ULogiSrics includes the design, development. acquisition. storage, movement, distribution. maintenance, evacuation, and disposition of materiel; the acquisition, ' 
preparation. maintenance, equipping, movement. and health service support of personnel;the acquisition or furnishing of services; and the acquisition. construction. 
maintenance. operation, and disposition of facilities. Logistics k an overarching function that must encompass the range of military operations. At the tactical 
level, IOgiStics focuses on the traditional combat service support functions of arming. fixing. fueling, manning, moving. and sustaining soldiers. FM 100-5, supra 
note 1. glossary 5. 

uFM27-100.suprauote4.para. 1-9. 
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1 'I 	 ' r:Regarding soldier sdpport, legal ass is the judge adv&ac& 
hill usehis time to work aspart of a team,withrother family 

erted to deploy, uni h d  community assistance agencies to-ensure that the needs 
ing by 'focusing on missions andlconditions they expect to and contingencies concerning family.matters during the sot
encounter during contingencies."z7 'During this phase, judge dim'  absences are provided for. This will include reviewing 
advocates are busy instructing troops on the ROE that wiIl be wills, preparing powets of .attorney, ' andrreviewing 
in force during deployment. budge advbcates 'must carefully allotments.s* JEncouragespoukes to seek information and 
explain issues concedng the full sc&pof the right to self- assistance from rcommunity assistance agencks and judge 
defense and transitionihg 'from peacekeeping to hostilities. advocates throughout the period of separation. 

I 

Field Manlcali100-5makes it Clear that the predeployment 
stage is the time for making Becisions on mobilizing specific 

mizing confusion following the operation, re&stablishing the 
host nation infrastructure, and preparing forces for redeploy
ment and postconflict .stabilization operations, during which 
other elements of national power may take the lead to achieve 
the'overal! strategic aims."a The military isrcurrentlytesting 
and definingb role in this area. Some of the specific mi& 
Sions that have been identified include: ,!personfie1 contial;

He points out that personnel rent levels need to have harking' mine fields, disposing, of lunexploded ordnance,
varying types of knowledge.' f war training must be 	 emergency health service support: and humanitinan assis

tande. 1 Field Manual IOO-5 states f that "Meakures taken' td 
achieve unity of effoh and mutual trust-such 'as interoper-' 
ability, well underst6Od 4?2 strdcture, 'liiiisbn add inter
preters-greatly facilitate operations."36 The commander's 
clear understanding' bf thebuthmities3And responsibilities of 
the various United Statedhost nationagencies and nongovern
mental organizations, as well as the legal prerequisites for pur
suidg iany of these hctivitieb,'i'S essential t 
cooperahe, coordinatedeffort' bri tHd &round. a 

26Training in the predeployment phase focuses on'the conduct of h e  mission essentid individual and c%Iktive training. M 100-5, bupra hote I,at 3 6 .  Com
manders must integrate realistic law of war and ROE training into deployment scenarios. Id. 

-_  -__ 
27 Id. 

28This must cover the basic assumptions set out in Departmew ofDefenreDirective 5100.77: (1) discipline in combat is essential;(2) violations of  the h w  of w&' 
detmct from the accomplishment of the mission; (3) violations of the law of war may have an adverse impact on public opinion; (4) violations of the law of war 

D I R E ~ ~ ~ ~ E  ~ d ,may arouse the enemy to greater resistance. DEP'TOF D ~ N S E .  5160.77,'bODPROGRAM FORTHE !MPLEM�"rAnON OF THE LAW OF WAR( h ~ y  1979) 
[hereinafterDOD DIR5100.771. 

29HAYeS PARKS, TEACHING THELAW DEFENSE-THOF WAR. mlCSAND NATIONAL 

30 Id, at 149. 
r j ,  I , _  

31"Civil affairsoperations are politically and legally sensitive because they involve the interrelationship between the United States military forces and civ 
the area of operations." M 27-100, supru note 4. para. 11-1. ( 

I 
I 

P 

-


-

, 
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Judge advocates are uniquely qualified to idvise-civil 
affairs personnel, the J-54 military police, and medical com
manders on  the coordination and documentation necessary to 
assure a united effort in this area.37 I t -, 

' I Joint and Combined Operations 
I 

Chapter Fourdiscussesjoin't relatio 
ture. New issues include clarifying the relationships among 
various levels of command and discussing theater structure @ 

hapter Five emphasizes $e importance>ofcom
bined opergtions in the new strategic enviroement"aad 
expands,the discussion of principles and conduct pf cqmbined 
opekttions.39 

I * 

Joint operations are the integrated military,activitiesof two 
or more service components. Combined operations involve 
the military forces of two or more nations acting together in a 
common purpose.40 Army doctrine stresses that>future opera
tions will be both joint and combined. ,This concept 
unique challenges for judga.advocates i n h e  areas of com
mand authority, human rights and military justice, fundipg, 
operational logistics, and LOWiROE kaining. 

I
C o d  Aurhonry

h d 

Questions of command authority encompass traditioni mil
itary justice actions as well as authority to make LOW target
ing and tactics decisions and modify the ROE. Command 
structures and relationships from the Army component level 
through the multinational coalition must be.clearly set out and 
the proper regulatory,documentatiop prepared to assure that 
the leadership at each level has sufficient authority to achieve 

I 
1 ,  

nFM 27-100. supru note 4. para. 1-9. See u 

*"@e l00-5 Briejng. supm note 5. 

39 Id. i 

aFM 100-5. supru note 1,at 41. 

the mission and maintain good order and discipline.41 To 
offer sound advice and guidance in this area, judge advocates 
must become comfortable with the structure of joint and com
bined command.42 

I 

Joint Operations TheaterStructure 1 

In war and OOTW. the CINC achieves theater focus by 
applying structure to the theater. In  OOTW,CINCs focus 
their efforts through the designation of an area of operation 
(AO). The A0 may be further subdivided into a joint opem
tions area (JOA), a joint zone (E)or joint special operations 

war, the CINC designates a theater of war. 
is 'that area required to support 'and perform 

military operations against the enemy. The theater of war also 
could be subdivided into'the combat zone (CZ) and communi
cations zone (C(3MMz). Legal services in the C O W  are 
the respohsibility,of the theater army staff judge advocate 
after coordihatioh with unified command staff judge advo
cates. Legal serciices in the combat zone fall on the shoulders 
of Corps, COSCOM, and Division s ge advocates.43 ' 

Combined Operations-Teamwork and Trust 

Combined operations are more delicate; they ;require team
work and trust among nations whose strategic objectives and 
military doctrine vary.44 Each member of the coalition'or 
alliance45 agrees to kive the commander the necessary Authori
ty.& The national components normally give over only Oper
ational Command (OPCON) to the alliance or coalition 
commander. These commanders may not be United States 
Army officers, howevdr, "Army commanders fight at the 
directions of the allied or coalition commander, .retaining all 

1 

I 

I ' . I  i 

41 "It is important that the commander establish what actions are solely his prerogative, what decisions he absolutely holds for himself." Memorandum For Record. 
Department of the Amy.  Battle Command Training Rogram, A m - C T B ,  subject: Executive Summary, ARRC Seminar, 19-23 July 1993. at 2 (6 Aug. 1993) 
[hereinafterARRC Seminar]. 

42 Joint forces operate within two distinct chains of command--one for operations and another for administrative and logisticalmatters. , 

Thechain of command for operational issues begins at the National Command Authority and passed through the JCS to the commander of 
unified and specified commandsand to the JTFs. . . . These JTFs me established by the NCA and reportd W y  to them. 

I 

The military departments are responsible for haining, adrhnistration and logistical s:pport of forces. . . . They carry out these duties 
through the individual service chain of command. 

FM 100-5. supru note 1. at 4-1,4-2. Forces assigned to joint commands work directly with their respective departments and services on thesematters. I 

43For an excellent discussion of responsibility for providing legal services in a theater of war, see FM 27-100. supru note 4. ch. 5. . 

f l  UFM 100-5. supm note I .  at 5-2. 

45 Id. l 

atd .  at 5-3. 
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of the command authority and responsibility inherent in the , ~ X h edelicate .balance between self-defense ,and force 
command relation~hip.”~7I restraint in  00” ROES exemplifies the need for thoughtful 

! 1 $ 1  , 1 ;’ application of legal ,principles to operational scenarios. 
success of joint a “Rules of engagement have been and always will offer the 

the participating services and nations understand the stated potential to be the bane of a mission commander’s 
objectives, and the goals are well articulated and shared by the existence.”51 ;The rules must work for the commander, protect
members.48 The execution order must be clear, and the end the troops, and support the mission objectives. 
state must be fully understood.49 Judge advocates, pulled 
from multiple legal specialties, are required to ,address the =‘‘TheAmerican public wants the Army to “do the right
manifold legal issues that theses operations raise. ‘:Authority thing” and instantaneous co&unications make each decision 

yer is,pot enough to sort nstantaneous review. clear R O E ’ C ~beatly aisist 
throughthis.”50 , , , , ‘ 1 ) i  ander in mainthing legitimacy in the battle for the 

I I  minds” of the people by providiig the legal 
I ,  4framework for command actions. 

counterparts in other nations’ forces ~ i j ?identify areas that the 

written agreements between [he parties should address. By 

assuring that the agreements are dearly worded and clearly 

express the q l e s  and responsibilities of the parties, judge Chapters Nine and Ten deal with defensive operations. Chap 

8dvQFatescan ,eliminate ambiguities that can lead to rnisun7 ter Eleven deals with retrograde operations. These chapters

derstandings and divisiveness. ‘Combined legal reviews give are essentially unchanged from prior editions. On a practical 

agreements credibility and enforceability as well as serve as a knowledge of what i s  contained in these ‘chapters will 

check on the “legality” of commitments made by all‘parties. stand a judge advocate ia ’good stead not only for use on the 

. Planning and Executing Ope battlefield, but also if selected to attend the Combined A r m s  
L ’ and Services Staff School or Command and General Staff 

I 

.Chapter Six emphasizeshoperational lev-el planning and College. 
i 

I T  

yarfighting. Employment of weapons of (mass destruction, t 1 “ 1 , 


coalition warfare, and growing concern over fratricide will t t f . i  

greatly.increase the role of judge advocates in targeting deci- t l  


sions; Rules of engagement issues, cornpliarlce with the law Chapter Twelve-describes the nature of Force Projection

of,.war,and questions of proportionality, suffering, and mili- Logistics. The new’issues include logistics’planning consider

tary necessity make the judge advocate an invaluable member ations, logistics preparation bf the theater, force mix, strategic, 
of the commander’s team. operational, and tactical links, theater operations, battlefield 

logistics, and sustaining soldiers and their system.52 
Judge advocates must assist in formulating operational 

plans to meet these new operational law challenges. They Acquisition and Mqvement of Supplies and Personnel53 

must be prepared to answer threequestions. First, what legal 

issues do the strategic objectives in the theater of war or oper- “Logistics is the process of planning and executing the sus

ations raise? Second, how can these issues be resolved? tainment of forces in support of military operations.”54 Five 

Third, which type of resolution is most supportive of the mis- characteristics-anticipation, integratio 

sion? siveness, and improvisation-enable sUccess.55 


, 

not well understood and are diffe 
I I 1 

I 1  

51 Parks, Righring ihe Rules ofEngagement, 93 NAV.REV: (1489). 

52100-5 Briefing, supra note 5 .  3 * ‘ 1  ! ) ’ i  L 1  

. I  ‘ 53See supra note 24; see also FM 100-5. supra note 1,  at 12-1. 
, p

W F M  100-5. supra note 1. at 12-1. 

55111the 1986 version, these characteristics were labeled “sustainment imperatives.” 

,-. 

-


rc
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In a force projection Army, accurate anticipation56 of 
requirements and pre-established arrangements for host nation 
support in theater without an existing United States presence57 

-, will facilitate the supply acquisition atld troop movements.58 
I / I  I 

Operations tend not to begin all at once. They develop 
gradually.59 As judge advocates may recall,’the buildup in the 
Persian Gulf took over five months before the ground war 
could start. Failure to mticipate needs end understand legal 
methods of acquisition can seriously undermine the mission 
and cause the unknowing commander to slip into fikal, con
tracting, or even law of war vio1ations.a “Whether 
Army has a host nation support agreement, logistics 
ing support . . . should deploy early to arrange access to host 
nation capabilities.”61 Judge advocate rediew and participa
tion in these activities at their initiation will assure legal and 
regulatory compliance in a timely manner. 

FieM Manual 100-5 stresses the high priority of logistical 
planning and preparation in theater.62 At the strategic level, 
key players in this process are the continental United States 
based civilian and military suppliers and contractors as well as 
national political and mi1itary;strategic leadership63 At the 
operational level. logisties focuses 

structure, and the management and movement of supply and 
personne1.u Tactical logistics offer the ultimate‘test of the 
process, focusing on providing the right support at the right 
time and place to support command operations.65 Operations 
other than war make their own demands oh logistics planning. 
They often’present short-fused requirements with unique 
logistics needs including: distribubon of relief supplies; con
struction of temporary shelters, mads, bridges, and other infra
structure; and pro ng emergency medical SUPPfia6 

j 

olvement in logistical planning is critical 
to’assure that acquisitions are carried out in the most efficient 
manner possible within the law. Perhaps in no other area of 
readiness is the need to improvise more critical to success 
than in logistics and nowhere is it more fraught with legal pit
falls. Fast-breaking situation-ften the trap for the unknow
ing-require on-the-spot legal advice. Judge advocates must 
know the proper procedures for carrying out these types of 
actions, when such actions are prohibited, and whether alter
natives are available. Many deploying commanders do not 
have a sufficient background in recognizing and disposing of 
property and could easily violate international or fiscal law, or 

“ ’  commit violations of the Uniform Code of Military Justice. 
This became evident in the 9 March 1984 memorandum, 

%Anticipation means g future operations and mainmi i h n n t i o n  to support opera at the right times and Pla=s. mal opel.afions 

I ~ ( 4must be mobile enough to acconrmodate demands. Staff judge advocates must plan for every possibility. FM 1W5.supra note I,  at 12-3. 

571d.at 12-6. 

5*ld. at 12-1. 

Sqfd. 

NO one can anticipate all contingencies. Improvisation Is the ability to make,invent. or arrange what i s  needed. This may require s ates to sus
re’is risk. Staff judge advocates need t k associated with atid 

6 l F M  100-5, supra note 1. at 12-5, , I 

! I ,  

aid. at 12-2. 

63Id. 

Mid. 
I 

aid. at 12-3. i 

Mfd. at 12-7. 

I 
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Claims Ql)erations,in Gredada-After Aciion Lessons 

,acts, and acquisition regulations, as well as.,therole of host 
nation support, must be factored into the logistics planning 
process. fie# Manual 100-5 states that :‘[plreestablished 
arrangements for host nation<support” are best effectuated 
through written agreements among athecountries participating 
in the acti0ns.a These can range from status of forces agree
ments to foreign military sales contracts, Judge advocates 
need to examine the necessary type and level dagreement to 
set out the understanding between the patties: 

I 

- I 

J : * I  , I t  l l j  I I T ! 

1 The final sectim ofChapter Twelve deals with sustaining 
soldicp and their hysterns.69 Sustainment is broken down into 
five elements-personnel services, health services, field ser
,vices:>qualityofflife,and general support services.70 

li ’ 
he meifor training 

tions demonstrated a chronic 

.JG Legal services ark spkcifically’hentioned as part df person
nel service support. FieMManual lOO-5 recognizes that fami
ly consideratio’ns affect levery soldier’s kreadinkss and 
willingness to fight:ll .The command is responsible for reas- r 

suring soldiers through concerned positive leadership that the 
system will Care  �or theih families’~needs ‘duringu n i t  deploy
ments. Judge advocates !play a major role ;in prepating sol
diers .and their families for deploymept by providing them 
with legal assistance+such a s ~ i l l s ,powerslof attorney, and 
,legal,advice. Judge advocates shod9 ,be personally involved, 

,wj\h the, soldiers’,predeplpyment preparation, but 
continuing support to the family throughout the 

cates should be key 
vaitable at home and 

I -Chapter Thirteen expands’dactrineto includeArmy activi
ties i n  OOTW, $whichis ‘a newlterin‘ of art I Broader than the 

I i , <  I 

property classification,conbol and disposition. 
, I I I (I I ?Such training bhdhld be directed not only at enlisted personnel, but at noncohntissimed and commissioned o f f i b .  (The discovery at M 

B r a g  of vehicles redeployed from Grenada and laden with private property indicates that many commanders had little understanding of the 
status of property.) At a minimum, the instruction should ensure that commanders ae awareof the followinggoints: - . 

Public property captured or seized from the enemy, as well as private property validly captured on the battlefield and abandoned property. 
is property ofthe United Stutes, and failwe to turn over such property to the p r o p  authorities or disposal thereof for personal pmfit is a vio
lation of Article 403 of the UCMJ. (Certain itemsof enemy property. including fuearms, may, however. be designated by the command as 
war trophies which may be retained by personnel UP AR 6084.). 

private property may not be confiscated. I t  may. however, be seized or requisitioned, but in either case restoration and compensation must 
be made at the conclusionof hostilities. In order to accomplish restoration and compensation, receipts for the property should be provided to 
the owner and property accountability must be maintained during the period of use. 

Seizure ofprivutely-owned vehicles. The seizure of privately-owned vehicles, while in itself not legally objectionable in the context of 
anned conflict, poses significant claims problems. Over 50 claims were received which alleged vehicle damage resulting from unauthorized 
use 4yyrU.S.soldiers. ,@most without exception, he claimant,was unable to present any receipt foritbe seized vehicle. Because po records 
were promulgated which documented the. s e i 2 9  or eselished p r o m  accountability, claims were undoubtedly paid fK damage not done 
by U.S. soldie& ‘Coniersely. thk lack of property a&ounkbility encouraged needless damage and delayed the return of vehicles to their 
ownen. Given the inevitability of seizures of privately-owned vehicles by combat units lacking sufficient organic transportation assets, a I
receipt and accountability system for requisitioned property should be implemented. Such a system is necessary not only for claims purpos
es, but for compliance with the provisions of AIticle 53, Hague Convention No. IV,which requires that requisitioned private property be 
restored and compensation fixed at the end of hostilities. 

Occupationof civilian buildings. Wholesale and continuing occupation of civilian buildings, including homes. presented a major legal and 
financial problem. m e  practice became epidemic in Grenada because of the number of isolated and vacant vacation homes available for 
occupancy. Many of the homes were located on scenic-and tactically advantageous-overlooks. To minimize claims and leasing liability, 
civilian buildings should be occupied only under either the provisions of a lease or the requirements of military necessity. (Convenience 
does not equal military necessity.) Under either rationale, damage to the premises must be minimized and. if time and resources permit, an . 
inventory of the building’s contents and preexisting damage should be promulgated. 

The impact of irreguhrprocuremnts on claim operations. A significant number of claims and relatedinquiries were. received from per
sons and businesses who had provided goods or services to U.S.Forces. The claims were generally contractual in nature and thus not 
payable under the provisions of the Foreign Claims Act (paragraph 10-1 lb,AR 27-20). The claims must be promptly directed to the appro
priate staff section (G4. Comptroller) or individual (Purchasing Officer) for disposition. Close coordination with the Comptroller is p d c u 
lady important to overcome the understandable preference that every conceivable liability be satisfied with claims funds, not OMA funds. 

Memorandum, Department of Army. AELA-JA-A6.subject: Claims Operations in Grenada-After Actions Report/Lessons Learned (9 Mar.1984). 

100-5..rupranote I.at 12-12. 

69 id, 
F 

70id. 

71 id. 
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r“ 

i 
I 

old concepts of mid and low intensity conflicts, it includes 
“military activities during peacetime and conflict that do not 
necessarily involve wmed clashes between two organiza
tions.”72 In~scope,OOTW covers the range of situations 
“from support to US.,state and local governments; disaster 
relief, nation assistance, and drug interdiction, to peacekeep 
ing, support for insurgencies and counterinsurgencies, non
combatant evacuation, and peace enforcement.”n , 

Because this concept is so broad and enc 
diverse activities, it presents a mix of traditional and novel 
challenges to the commander land, in turn, the commander’s 
legal counsel. Operations other than war often require back-’ 
ward plannihg from the strategic end states sought as to the 
best means of achieving it. Key concepts to successful plan
ning include the following: 

I 

opefations other than war are of long 1 

duration and undergo a number of shifts. 

9 Immediate solutions to difficult problems 
may not be obvious or may jeopardize long- 6 

term objectives. 
4 I 

9 Certain military responses to civil distur
bances may solve the immediate crisis, but 
sdbvert the legitimacy of local authorities 
and cause further civil unrest. ’ b 

Humanitarian relief and nation assistance 
should not promote dependency on civil aid 
from outside sources. 

~ 9 Quick, efficient action by United States I 

forces that resolves an immediate issue I 

I 

nld .  glossary. 

nld .  at 13-0. 

74Id. Bt 13-1. 

without considering the long-range consel ’ ’ 

quences and goal may promote instability: 1 

In OOTW, victory comes mare subtl 
than in  war. 

Disciplined forces, measured responses. , 

and patience are essential to successful out
comes.74 

$ I  

. Operations other than war,rnay precede, occur Simultane
ously with, or follow combat operations.75 They may occur in 
multiple regions of.the same theater or in more than one the
ater.76 Frequently, the Army is not the lead agency in 
OOTW-the Department of State, United States, or host gov

the lead in these opera
tions?’ 

that involve our troops in’combat. Some noncombatant activi
ties require modification and supplementation of these princi
ples, however, to meet their nontraditional challenges.78 
Judge advocates wilt find their greatest challenges when 
applying three new principles-legitimacy, perseverance, and 

>restraint-to OOTW,.79L 

Field Manual 100-5 defines legitimacy as “t 
acceptance by ?e people of the right of the government to 
govern or of a group or agency‘to‘carry out decisions.”8* 
Legitimacy is built on adherence to law and promise 
On the basic level, human rights and subordination 
authority are the keys ‘io ’legitimacy. Supporting activities 
include payment of onal and property damage claims. 
timely payments for s and services, proper coordination 

I ‘ 

I I /  ‘ 

i 

’’United States agencies may include the Drug Enforcement Administration (DEA). Central Intelligence Agency (CIA), Defensk Intelligence Agency (DIA), 
Agency for InternationalDevelopment (AID), Department of Justice (DOJ), Environmental Protection Agency (EPA). and others. Id. 

18Thetraditional nine principles of war provide general guidance for the conduct of war. They include objective, offensive, mass, economy of force. maneuver. 
unity of command, security, surprise. ~d simplicity. Id. at 2 4  to 2-5. 

Operations other than war also have principles that guide our actions. For those OOTW that involve our forces in direct combat. the principles of war apply. 
Some. such as the principles of objective and security. apply equally to noncombat operations. Unity of command requires modification. The Army must supple
ment these three with principles more suited to thc noncombat operations that comprise most 00TW.While these principles are not immutable, they serve s 
guides for action. 

The relative application of each principle wil l  vary depending on the specific operation. The principle of perseverance, for example. will impact more during 
long-term nation assistance and counterdrug operations than during a short-term noncombatant evacuation mission. Commanders must balance these principles 
against !he specific rquirernents of their mission and the nature of the operation. Id. at 13-3. 

m1d. at 13-4. 
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with local civil ar2milimy’authoriciedprior to going into an 
area, and prayiling a point of contact for the populace. 

Judge advocates,,working in.concert -w3h‘therJ-5: J-3, and 
host country civil or military leaders, camadd ;legitimacy to 
OOTW operations. Judge advocate participation in civil mili
tary coordihation puts judge advocates‘in the positidn where 
they can chny but their claims and c6ntracting duties, supply 
planning guidance to the command and have continuous con
tact with the local population. Making a judge advocate the 
Peopre’s point of contact plants the image in the popular mind 
that ‘theruld bf law will bk preemirient In the miii 

d that their righ&‘willbe pro 
‘ C f , ] ’  1 1 

*FieldAk&nuual 100-5 de 
prepare for the measured 
capability in support of strategic aims.81 Judge advocate’ 

long or short, begins inithe 
d e s  th(&gh depioymiht to 

r! 


ction &diikws. Pekeverance 
r I “, I* 

-term strategic ends and con
,g yenario to anticipate the

Iy. guiddke that assures corn;:I 

J .  1 1 1  ’ ’ 

I /


A i 

\ x 

Field Manual 100-5 defines restraint as ‘theability to “apply 

with situations to check understanding.”g4 Rules of engage
ment are the joint work of the J-3 and judge advocate. The J
3 brings understanding of the operation while the judge 
advocate provides the legal concepts necessary for complying 
with the law of war, and United Stateslhost country law. 
Rules of engagement for these OOTW will provide the struc
ture for clarity in these operations that the LOW provides for 
ROE in combat. 

sion oflcombat; keying ’on the ethical $rspective.- The nation 
expects its A m y  .toadliere to the highest’standards of profes
sional conduct and reflect American values. These include a‘ 
strong respect for the rule of law, human dignity; and individ-’ 
ual rights-the foundations of the Constitution. !‘Amid the 
rigors of combat, the integrity of every soldier-from the 
highest ount importance.Y5. 

) ( $  ’ *  L b J  

r Judge advocates kraditiobally advise leaders on the fair 
administration of justice. I Both trial and defense counsel play’ 
a vital role in assuring that commanders recognize the impor
taqcpiqf,due.process of law, Particularly<ina difficult combat 
environment, fair administration of justice andjespect for the 
individual rights of the soldier contribute to unit morale and 

lessons learned from recent experiences, today’s strategic and 
technological realities, today’s threats, and the collective wis
dom of the,Army’s leadership. , Using this base, i t  ‘anticipates 
how warfareiwiH develop to keep the Army ahead. The Army 
of today is a different brganization. The dounter-SoLiet Union 
focus has evaporated. Power projectionrfrom either the Unit
ed States or overseas bases is the future. 

[ L I >13,I Y l , m 

Field Manual 100-5 is the Yenginerqf chhnge” for the 
future. It drives all aspects of the force frommequipment and 
unit composition to individual training. The 1993 doctrine 
retains the bese bf,prior’doctrine-andexpandsi t  to meet future 
commitments, $Thenew doctrine will require a different kind 
of leader than did the Cold War era. Junior officers may find 
themselves making decisions-withoutthe same access to corn--
mand and control that was so readily available in the “Fulda 
Gap” or even during Operation Desert StodShield. Leaders ‘ 
in the future will likely encounter conditions of ambiguity, and 
uncertainty. Judge advocates need to read and master FM 
ZOO-5. Having done so, they can truly be the commander’s 
counsel. 

! \ ? I  

P 

1 
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” I  

t c )II 
y Legal Service 

Litigation Division No 
I ~ , 1  .\ 4 ’ 

Ninth CircuitRend 
ictory on Department of Defe 

i 

‘ On 31 August ,1994‘. a‘three-judge panel of the United
’	States Court of :Appeals for the hinh Circuit (Ninth Circuit) 
decided the long-awaited case of MeinhbM v. Depament of 
Defense. The Ninth Circuit held that the Navy could not dis
charge Petty Officer Meinhold based on a single statement 
that “[he] was gay” absent evidence of a “concrete, fixed, or 
expressed desire it homosexual acts’ olation of 
military policy.* court reached this con by con
struing the Department of Defens meriting 
regulations, and thus avoided the s raised 
and briefed by the p $is of the opinion 
provides advocates for 
to claim a qualified victory. 

I 
am in fact gay.”3 Ba 

homosexuals in 

Navy, Meinhold filed suit challenging the policy as unconsti

tutional.5 The district court granted summary judgment for 


I I I 

from the’ Navy.6 The 

ct court injunction which 
reinstated Meinhold to active duty, but reversed that part of 
the injunction that prohibited the DOD from separating other 
service,members under the old h 

I 

Although Meinhold ultimat 
,Ninth Circuit, the rni1ita-y obtained an important victory in its 
defense of t& old homosexual policy. The court, applying ,a 
long-standing legal principle of judicial deference to military 
professional judgment,* recognized that it was constitutional 
to separate service members for homosexual acts.9 me court 
also acknowledged the DoD’s argument that, because of &e 
critical nature of the military‘mission, it need not aSSume the 
riskahat a person with a homosexual desire or propensity will 
acf on1tliose desires.10 Furthermore, the court acknowledged 
that the military could separate a person based only on a state
ment] hs long as the statement evidences a “concrete, fix&, or 

5 &pressed desire to commit homosexual acts.”II In is cage, 
the court determined that the statement, “Yes, I am i n  fact 

-gay” did not provide such evidence and therefore could not 
&me 8s the basisifor heinhold’s separation. The.mufi left 

-the door open to the Wavy, however, to pmess Meinhold or 
others under the current policy if the Nav 
’ktatementsor evidence of homosexual acts. 

I ‘ _  : r  r. 

i .  

i ‘ t  , 

*Anearlier version of this article w m  providd to judge advocates attending the 19 nnud a n h n u & h g d  mumtion workshop in ~ ~ I o ~ ~ i l l e ,v i 
to provideffor$uticle31 rights warnings at the beginning of any interview with a soldier 

der queqion such a soldier about the definition of 
are deened necessary and pqdent. 

I L 8 1 , 

*31 (9th Cir. Aug. 31,d99 
.“ \  I 

di I 

4fd. at ‘3. Meinhold was discharged pursuant to Naval Military Personnel Manual 3630400(1) which was essentially the same as DEP’TOF DEFENSE.D m m m  
1332.14(H),Homosexual Conduct Poticy (effective 28 Feb. 1994) [hereinafter DOD DIR.1332.141. This DOD Directive at 1332.14(H)(l)(a)provided in part, 
‘The presence in the military environment of persons who engage in homosexual conduct or who, by their statements, demonstrate a propensity to engage in homo
sexual conduct, seriously impairs the accomplishment of the military mission.” The so-called “don’t ask/don’t tell”policy, which became effective on February 28, 
1994, was not involved in this appeal. Meinhold, E X I S  23705. at *3 n.2. 

I 

6The district court permanently enjoined the W D  “from discharging or denying rson based on sexual 0 
j 


duct which interfererdl with the military mission of the Armed Forces of the United States.” Meinhold v. Department of Defense, 808 E Supp. 1455. 1458 (C.D. I 

Cal. 1993). On 23 October 1993. the United States Supreme Cout this injunction to the exte it c o n f a d  relief on persons other 

DepaNnent of Defense v. Meinhold. 114 S. Ct. 374 (1993). I I 


I 
7Meinhold,LEXIS23705. at *33. 

1
;Id. a; *19. 

91d. at *22. 1 , I 

]old.at ‘25. i 

11Id. 
, 
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What is Meinhold’s impact on the current policy? The,S ‘, 	 ihe sbldier understands both and should then ask if the soldier 
acknowledges that he or she is a homosexual as defined by thecourt specifically refused to apply any of its ruling to the new 

“don’t ask/don’t tell” policy.[* Whatever was, fhe case with 
the former policy, the plain language and legislative hi 
the new policy make clear that self-identifying statements of 

, homosexuality trigger the ,presurhptidn that the speaker 
engages in acts or has a propensity for doing so, and will 
result in separation unless the speaker successfully rebuts the 

hat doks Meinhold mean to staffjudge 
advocates (SJAs) in the field? Meinhold strongly supports the 
proposition that homosexual acts continue to be a valid basis 

a for discharge from the bm;ed Forces. Meinhold also demon
’strates that statements of homosexuality can be the basis for 

J discharge as long as thoseisratements indicate a concrete, 
ressed desire’tocommit homosexual acts. ‘ 

,I! I I 

Because Meinhold does not apply to the new statute, it does 
not have ,a direct impact on the ‘cases arising under the new 

.statute: The possibility(exists,however, that the Ninth Circuit 
iwould rule the same way if faced with a case under the new 
Istatute. Accordingly, SJAs and commanders in the Ninth Cir
cuit wouldibe well advised not to rely on self-identification 

7stabments alone to support a separation from *e military if 
,my,other evidence of homosexuality can be obtained through 
an, appropriate jnvestigation. Furthermore, SJAs and com

:manden in other circuits should consider the holding In Mein
hold and .Seek ,lo supplementrself-identification statements 
bwithevidence of oger statements or.acts. For example, con
sider the case of E soldier who reports 10 the Commander that 
“I am gay,” Under ;the DOD Directives, a commander could 
consider this statement credible evidence to initiate an investi
gation and separation.14 The first step in the investigation 
process should be a further discussion with the soldier who 
made,th? statement. I Before questioning the,,Foldier,the corn

-mander.should first advise the soldier of his or her Article 31 
~ights.15If  the soldier invokes his or her rights, omman
der should terminate the interview. If the soldi ves his 
or her rights, the commander should explain the DODplicy 
on homosexual conduct and the definition of “homosexual” 
from the Directive.16 The commander should ascertain that 

. ’ I  

, I ‘  

Directive., If the soldier answers in the affirmative and the
’ c6mmahder believes the soldier, that statement would satisfy 
both the statute as well as the requirement stated in Meinhold. 
Beyond the initial discussion, commanders,may conduct a rea
sonable investigation focused on corroborating the statement 
of the soldier. All relevant evidence should be presented to 
the administrative Feparation board. Whenever possjble, 
board recorders should not rely on self-identification state
ments alone as a basis for separating ,a soldier under chapter 
15, Anny Regulation 635-200.17 Having said this, if there is 
no other evidence ayslable and the commander has deter
mined the soldier i s  a homosexual, the board should proceed 
based on the statement. Lieutenant Colonel Hayden.I* 

1 
’ Environmental w 1 Division Nodes 

2 

’ Recent Environmental La 
’ The Environmental Law division (ELD), Unided States 
Army Legal Services Agency (USAUA), produces The Envi
ronmental Law Division Bullet Bulletin), designed’to 
inform Army enyironmental law practitioners ,of current 
‘de\lelopmentsin the environmental law arena, The Bulletin 
appears on the Legal Automated 
,System, Environmental Law Co 
will be distributed &na limited b 

’issue (volume 2, numbei,l) reproduced below: ’ 
d J 

, c y  1 1  

, I . 

Reproposal of the Tit1e.V Operating Pennit Rule 

I On 29 August 1999, the Environmental Protection Agency 
(EPA) proposed major ahanges to the Title V *rating Per
rnit Program Rule (Title V,Rule).rb‘MQst’ofthe proposed 
changes address when and ‘how an operating ‘permit must be 
revised to reflect opkrational changes within the permitted 
source. Additionally, the EPA is proposing numerous other 
minor changes to the Title V Rule to co 

I 

i 

,

-


F 

13The new policy, codified at 10 U.S.C.A. g 654, and signed by the President on 30 November 1993, requires separation from senice if a member has: “statedthat 
he or she i s  a homosexual . .. unless . .. [the member] demonstratesthat he or she is not a person who engages in, attempts to engage in, has a propensity to tngage

54(b)(2) (West 1994). 

IsA~ticle31 rights warnings’wouldbe required prior to MY formal 
consequenceof such questioning. UCulart. 31 (1984). 

16DODDIR.1332.14.supra note 4, end. 2. pars. E. defines a homosexual as, “A person, regardless of sex, who engages in, attempts to engage in, has a prop 
or intent to engage in homosexual acts.” 

r r ‘ , I 

17DEF”TOP ARMY,REO. 635-200. PERSONNELSEPARATIONS: E n m  PERSONNn (17 S p t .  1990). 

l8The views expressedby the author in this article do not necessarilyreflectthe views of The Judge Advocate General or the Departmentof the Army. 1. ‘ ? ’  

1959 Fed.Reg. 44.459 (1994). .La\ ’ ‘ 
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clarify current provisions. The proposed changes to the Title 
V Rule will not be finalized for several years and,r:when 
approved, will be phased into state Title V programs over a 
period of years. Consequently, the current Title V Rule will 
remain unchanged for approximately the next four to five 
years and will not affect the first generation of permits. .The 
Services have prepared joint comments ,for submission by the 
Department of Defense @OD). 

1 

Potential Compliance Issues Based on . 
the Current Interpretation of “Source” 

3 I 

Currently, the prevailing interpretation by the EPA regions 
and states is that each military installation i s  a single source 
for the purpose of the Title V Operating Permit Programizo 
This interpretation of the definition of“source” could result in 
problems for some installations that have in the past viewed 
individual emissions units on an installation (e.&. each boiler 
or paint shop) as the ’‘sources”subject to regulation. Conse
quently, these installations may not have complied with,New 
Source Review (NSR),and Prevention of Significant Deteria
ration (PSD) program requirements that would have applied 
had the entire installation been considered the “source”sub
ject to regulation. In pertinent part, the PSD, NSR, and Title 
V programs all contain a similar definition of “source.” The 
Title V permit application process will force installations to 
identify past noncompliance.andsubmit compliance plans and 
schedules. Environmental law specidists should work closely 
with technical personnel to identify potential compliance 
issues well before the Title V application deadline: In resolv
ing these issues, we recommend close coordination with the 
MACOM environmental law specialist and the ELD. Major 

nted President Clinton’s 26 April 
1994 memorandum, subject: Environmentally and Economi
cally Beneficial Practices on Federal Landscaped Grounds.*! 
The DOD guidance requires replacements and new or extencl
ed landscaped areas to use regionally native plants and grasses 
to the maximum extent feasible on all lands under DOD con
trol. Retrofitting solely to achieve the use of regionally native 
plants and grasses is unauthorized. Mr. Nixon. 

Reauthorization 

Congress failed to act on Superfund reauthorization which 
means that nothing changes. Because the DOD uses the 
Defense Environmental Restoration Account and not Super
fund, the failure to reauthorize probably means less to the 

a40C.F.R.pt. 70 (1993). 

DOD than it does to the private sector. Fornow, the Compre
hensive Environmental Response, Compensation, and Liabili
ty Act (CERCLA), and in particular CERCLA 0 120, are still 
in effect and the Defense Environmental Restoration Program 
will continue unchanged. 

Recovery of Oversight Cosrs 

A federal district court in Texas has ruled that rthe federal 
governmentmay recover the costs of overseeing remedial 
actions conducted by .private parties.22 How&er, the ‘Third 
Circuit held the opposite in Wnited States v. iRohm & Haas 
C0.23 The Third Circuit denied oversight costs becauge the 
statutory definition of removal did not specifically refer to 
oversight activities. 1 The district court in Lowe rejected that 
argument, reasoning that the “EPA’s oversight of cleanups 
conducted by liable parties fits squarely within the terms of 
CERCLA 5 5  107(a) and lOl(23). Oversight necessarily 
encompassek the evaluation of all stages of the cleanup 
process, from the preliminary investigation through final treat
ment, aestruction, disposal or removal of hazardous sub
stances on the site.” Mr. Nixon. 

3 

Clean Water AdSafe Drinking Water Act 

, 

For a variety of reasons, it now1 appears that neither the 
Clean Water Act nor the Safe Drinking Water Act will be 
reauthorized in this Congress. The pending legislation would 
have exphded existing waivers of sovereign immunity, much 
like the Federal Facility Compliance Act did in 1992. Note 
that until these laws arechanged, the Army’s position is that 
sovereign immunity has not been waived with regard to the 
payment of penalties for past violations. Fine and penalty 
cases should be coordinated with fhe MACOM environmental 
law specialist and the ELD.Major Saye. 

rceEnvironmental Update Course 
, ,  

The ELD has been’given several slots for the Air Force 
Environmental Update Course, 13-15 February 1995, and the 
B&c Envihnmental CouFe, 15-19 May 1995. These’excel
lent courses are held at Maxwell Air Force Bas 
gomery, Alabama, and a& free. Inshllations are 
for travel and per dilm. Requests or inquiries should be 
directed to: Environmental Law Division, Office of The 
Judge Advocate General, AT”:  Marie Athey, 901 N. Stuart 
Street, Arlington, VA 22203-1837. If you have any questions, 
please contact Ms. Athey at (703) 696-1230 or DSN 226
1230. FAX (703) 696-2531/2940 or DSN 226-253112940. 
Ms. Athey. 7 3 

21&e Environmental Law Division Notes, Ground Maintenance. ARMY LAW..Oct. 1994. at 57. for detailsof the President’s memorandum. 

22UnitedStatesv. Lowe. No. H-92-830 @. Tcx.. Sept. 20. 1994). 

232 F.3d 1265 (3d Cir. 1993). 
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Oil Pollution Act of 1990 (OPA) : I ’ i 
: t  

f ’  The OPA expands the scope of public and private planning 
and response activities associated with discharges of oil. The 
OPA amended § 311 of the Clean Water Act?(CWA) to 
require preparation of facility response plans to respond to a 
worst-case discharge of oil. 

I On InJuly 1994. the EPA issued its final rule for nontrans
portation related on-shore faci1ities.M The rule amends 40 
t2;F.R: part I12 and requires the prepardtion of a facility 
response plan by any owder or operator of a nontrahsportation 
related onshore facility that, because of its location, could rea
sonably be expected to cause substantial harm to the environ
ment. According to the rule, a facility is capable of causing 
“substantial harm” i f  

a. 	it transfers oil aver water to vessels and has a 
total oil storage capacity greater ,thanor equal to 42.000 
gallons; or 

1 5 1  X I i i  
b. 	 its total oil storage capacity i s  greakr thk or equal to 
1 million gallons, and one of the following is true: 

I .I 

(1) the facility does not have secondary 
containment for ,each aboveground storage 
area sufficiently large to contain the capaci
ty of the largest above ground oil storage 
,tank within each storage area; I 

I ! 

’ I L .  facility is located at a distance su 
. $at a discharge could cause injury to fi 

l , wildlife, and sensitive environments; 

the facility is located’at a di 
a discharge would shut down a public ~, 

king water intake; or ’ 
1 4 

Y / 1 

(4) the facility has had a reportable oil spill 
in an amount greater than or equal to 10,OOO 

association. and a 
ncluded within the 

s40C.F.R.8 112.2 (1993) (emphasisadded). J 

26 Id. 

”Id. fi I12.1(c). 

2a33U.S.C.A.# 1321 WFst 1994). ~ I { ” I , 

mld. # 1323 (emphasis added). 
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definition. However, at 40C.F.R.8 lIZl(c), rhe rule states 
that instrumentalities of the federal governinent are subject to 
the regulation to the same extent as any dther person, with the 
ixception of civil penalties.n , I f l  

, I  1 

Despite the language at 40 CFR 8 112.l(c), one can argue 
that the OPA ahd its ‘implementing regulation are insufficient, 
standing alone, to require the preparation of facility response 
plans by federal facilities due to an inadequate waiver of sov
ereign immunity. Section 311 of the CWA, the authority for 
the rule recently promulgated by the EPA, provides at (a)(7) 
that for purposes of the section, “person” is defined as “an 
individual, firm, corporation, association, and a partner
ship.”z* The United States i s  not included in the definition. 
Also, because 0 311(j)(5) indicates facility ’responseplans are 
to be required at facilities that, because of their location, could 
teasonably be expected to cause substantial harm to the envi. 
ronment by discharging into or on the navigable waters (ie., 
waters of the United States) adjoining shorelines, or ,the exclu
sive economic zone, an additional question exists doncerning 
whether theiEPA can require the plans from facilities that, 
because of their geographie location, could eever be expected 
to discharge to navigable :waterways (despite that they ‘may 
have a storage capacitytof over one million gallons without 
‘:adequate” secondary 
f I , I  

1 )  Nevertheless; thequestion remains as to whether the gener
al waiver of Sovereign immunity contained in the CWA pro
vides authority for the EPA or the various states to require 
facility response plans.’ Section 313 of the CWA provides in r‘ 

part that federal agencies “shall be subject to, and comply 
with, all Federal, State, interstate, and local requirements ...< 
respecting the control and abatement of warer pollution in the 
same manner, and to the same extent as any nongovernmental 
entity. . . .”29 Arguably, to the extent an Installation’s opera
tions could conceivably result in the discharge of oil to navi
gable waters, 8 313 could be construed as authority for the 
requirement to prepare facility response plans. ‘However, 
wh&e the location of an installation or its o~ht ions’hresbch 
that a discharge would not result in the pollution of navigable 
waters, then authority for not ‘preparing a facility respohse 
plan appears to exist. Please note, however, that extreme care 
should be taken in determining whether a discharge could ulti
mately reach navigable watets. For example, even though the 
nearest water body is miles away, a storm drain may be locat
ed in such a manner that a‘discharge could still make its way 

- ,  ~ I‘ 
,

,! :,‘i . . .: i “ 1  1 4 . 
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to water. Also, rkmemkr that the concept of "waters of the 
United States" is very broad.30 Given how broadly the con
cept is defined, there may be few installations where a facility 
response plan is not required. 

Because no legal requirements for providing a facility 
response plan 'under certain circums 

r I 


_ >  .
NSee 40C.F.R.8 122.2 (1993). 

1 , 

I 1 

coordinate with your 'local environmental office to determine 
the status of the plamat your installation. If it has been or i s  
being prepared, examihe the requirement to do so. I am avail
able to assist and would appreciate being notified in the event 
installation officials are cited or otherwise contacted by the 
EPA for failure to submit d plan. Major Saye. 1 

' I 

1 

TJAGSA Practice Notes 

, Faculty, The Judge Advocate General's School 

I 

LegalAssisknee Items 

The following notes have b 
assistance attorneys of current dew 
legal assistance program policies. 
for use as locally published preventive law 
diers and their families about legal ,problems 
the law. We welcome articles and notes for i 
portion of The A m y  Lawyer; send submissions to De Judge 
Advocate General's School, AT":  JAGS-WA-Ih, Chqr
lottesville. VA 22903-1781. 

. TaxNote 

"Nanny Tax" Amended 

On October 22, 1994, President Clinton signed the S 
Security Domestic Employment Reform Act of 1994.1 This 
legislation changed existing rules on reporting and withhold 
ing Social Security taxes that household pmployees,earn in 

taxpayer-employer's home. You might recall that this "nanny 
tax" plagued severaf early Attorney General nominees. The 
changes should relax the tax paperwork and withholding bur
den many taxpayer-employers face. 

nny tax." if a taipayer p 
ovider, housekeeper. yard worker) to 

work in the taxpayer's home, that person was a domestic ser
vice employee. The taxpayeremployer was required to with
hold and report this household worker's wages once the wages 
exceeded fifty dollars in a calendar quarter.* When the fifty 
dollar threshold was reached, the employer filed a quarterly 
report (Form 942) with the Internal Revenue Service, submit
ting with it the required Social Security tax for both the 

e employee. The employer a1 
Social Security Administrati 

and Tax Statement (Form W-2) at the end of the year.3 

A new $loo0 annual threshold now replaces the fifty dollar 
per quarter threshold for Social Security taxes on wages 

, 

1SocialSecurity Domestic Employment Reform Act of 1994. H.R.4278,1034 Cong..2d Sess. (1994). 

*See I.R.S. PUBLICATION9 q .  TAXIwoRMAnoN FORHOUSEHOLD (1994). for more information. The bousehold employer reported the householdEMPLOYERS 
employee's wages on I.R.S. Form 942, Employer's Quanerfy Tar Returnfor Household Employees. 

3The taxpayeremployer also might be subject to A) withholding. 'This threshold is reached when an employer pays 
$loo0or more in a calendar quarter to one or more domes 

When the S1.ooO unemployment insurance wage threshold is reached in any chendar quarter, the employer must file a report (Form 940) 
with the IRS ai the end of the year, submitting the required tax. In addition, employers of domestic workers must: notify employees who 
may be eligible for the earned income tax credit of the existence of this credil; withhold income tax if the employee requests it and the 
employer agrees; file and pay State unemployment insurance tax in each q u q r  in which the State unemployment insurance wage threshold 
(equal to the S1.ooO Federal threshold in 45 states) Is reached; and. in some States,,reportwages paid to domestic employees to the State for 
purposes of State income tax. 

H.R. Cow. REP.No. 942,103d Cong., 2d Sess.. 1994 ilk (Leg. Hist.). 
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earned by (domesticservice employees.4 .This ehange is effec
tive for-tax year ‘1994. Payroll taxes paid bn 1994 wages will 
be refunded to the employer whln-the total wages that an 
employee receives from an emplTytt ,are below the $loo0 
threshold. The taxpayeremployer~requiredto f ie  a Form Wr2 
(under the old fifty dollar threshold) must continue to do so. 
Additionally, this employer must report wages paid for the 
whole year in the “social security wages” box, even though 
the employer will receive a refund of any Social Security 
taxes paid. 

The following examples illustrate the amended “nanny tax” 
* rules: - “ I . %  

Example 1. Assume Employer A pays 
domestic employee R $500 in wages for cal
endar year 1994. A has been making quar
terly payments of the payroll taxes due on 
these wages. A will not be required to make 
any further quarterly payments of payroll 
taxes with respect to 1994 that are due on or 
after the date of enactment of the conference 
agreement [October 6, 19941. A can obtain 

refund gf payroll t q e s  previoysly paid. 
mployee R will get ial Security,credit . 

1 , ’  with respect to the $500 of wages.; , 
L .  ‘ L 

‘remainderof 1994. ’ 

Y!! IC*< ,  .Example 3. lIAssume Employer A ,will .pay 
s 1 1  domestic employee R $500 in wages’forcal-. i 

I endar year 19952 Because the amount 
these wages is below the $lo00threshold, 

domestic employee S $1500 in wages for 
calendar year 1995. Because the mount of 
these wages is above the $lo00 thresfiold,B > >is subject to reprting.5 + >  

The Social Security Domestic Employment Reform Act of 
1994 also excludes wages paid to domestic employees under 
age eighteen who are students beginning in 1995.6 

The Internal Revenue Service is expected to revise I.R.S. 
Publication 926, Employment Tuxes for Household 
Employers, in time for the 1994 filing season. Lieutenant 
Colonel Rancock. 

, I Veterans’ Law Note 

USERRA: New Veterans’ Reemployment Rights Legislation
i I I I . ,  , 

Domestic Employment Reform Act of 1994 amends subsection3121(&7)(B) to provide that wages (for 

cash remuneration paid by-an employer in any calendar year to an employee for domestic service’h a private home of the employer (includ
ing domestic sefvice described in subsection (g)($)),if the cash remunerationpaid in such ployer to the employee for such ser’ 
vice 2 less than he applicable do etined in subsection ( 

, I i ,  

cable dollar threshold“ is set at $ 

I endar ye& after 1995. the Commissioner of Social Security shal l  adjustkudh $I.OOO mount at the same time and in the same &er ds 
under section 215(sKl)(B)(ii) of the Social Security Act with respect to the amounts referred to in section 215(a)(l)(B)(i)of such A& except 
that, for purposes of this paragraph, 1993 shall be substituted for the calendar year referred to in section 215(a)(l)(B)(ii)(II) of such Act. If 
any amount as adjusted under the preceding sentence is not a multiple of $100, such amount shall be rounded to the neit  lowest multiple of 
$100. 

i I ’ I‘5H.R. COW.REP.No. 842.103d Cong.. 2d Sess. (1994). 1994 WL58738 (Leg: Hist.j: ‘ I ‘  

*The USERRA replaces chapter 43 of title 38, enacted in 1940. See 140 Coffi. REC!H9117,,H9133 (dailybded.pep(.,13. 1994) (statement of Rep. Montgomery) 
[hereinafter Montgomery Statement]. 
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return to the civiliaqljob held prior to entering military service 

and can return wjthout loss of seniority.'~ However, the new 

Act makes changes to, or clarifies several provisions of, the 

older legislation. The USERRA modifies what military type 


qualifres.>forprotection; what information the sol

rovide the civilian employer abu t  the Snilitary ser


,vice; and ,how the.rpilitary service affects certain specific 

I ciyilian erpployee benefits (e.g,,pensiop and health care cov

erage).'O 3 

Qualifying Military Servjce ). 
." i  

d law, the protections v 
(e.g., active duty, active 

r training) and how lon 
cular duty. Under 
reemployment a 

regardless of the type ofmilitary s 
lative length of absence from a particular employer by reason 
of military service does not exceed five years.11 Certain types 
of military service (e.g.. in ntary call-ups) do not c o W  
towards calculating the five-year protected period.12 

Notice to Employer About Military Service 
? . 

loyee's obligation to inform the 

f 1 " i I . 
H9 1 

ily availabIe to the soldier, the employer must, however, 
reemploy the soldier until the documentation becomes .avail
able.17 

Benefits: Health Care18 

uires civilian employets-on the sol
dier's request-to maintain the absent soldier (and his or her 
family) on the employers' health insurance plan for up to 
eighteen 'months following departure for military service. If 
the soldier is gone for thirty or fewer days, the soldier may 'be 
required to pay only loyee s-; 'ifemployees 
are required to contrib periods of service exceeding 
thirty days, the soldier quired to pay up to 102 per
cent of the full cost of continuing insurance coverage.19 

s 

Employee Benefits: Pensions 

Under the old law, civilian employers were required to pro
vide returning veterans with pension benefits, both accrual 
and vesting, so long as those benefits were tied to seniority 
within the company. Some employers contribute monies, 
however, to pension funds called "'defined contribution plans." 
These employers are not required by the terms of such plans 
to contrib'ute anythitlg in any given year, and their contribu

ay vary depending on the annual earnings of the com
nder the old law, controversy arose as to whether 

these employer contributions should be considered as an inci
dent of seniority or as current'compensation during the year 
contributed. If considered current compensation, a soldier 
would not be entitled to the accrual of those contributions 
made during the soldier's absence. The USERRA indicates 
that returning soldiers are entitled to all employer contribu
tions actually mad ring their absence, regardless of 

I .  

r o l k  new legislation h k e s  changes and clarifications in several other &as well. For example, fi 4311 of the new legislation prohibits any adverse action 
being taken against a soldier because of military service or the filing of a claim under the Act; 5 4312 changes the amount of time a soldier has to assert reemploy
ment rights following discharge from military service; 5 4316(c) changes the length of safe haven periods, granted following rccmploymen~during which the sol
dier may only be discharged for cause (from one year or six months depending on type of service to one year (if service was less than 180 days), six months (if 
sewice was less than 31 days) safe haven (if service was less,than 31 days)); 0 4316 makes allowance for use of accrued employer leave during periods of 
military service; while 55 4321 322 provides guidnnce on.Filingcompl&nts of alleged violations of the Act with the Secretary of Labor. 

IIUSERRA.supra note 7.8 4312. I 

12 Id. . ,  

IJld.5 4312(a)(I), (b). See also Montgomery Statement. supra note 8, at H9134. 

14See supra note 10 and accompanying text. 

l5See supra notes 1 I and 12 and accompanying text. ( , I  I +  

1; USERRA, supra note 7.8  43f2(f), 1 , " ' I  ' I 

. .  . 
I 

17 Id. 

18Aside from the specifics of pension and he& coverage, the USERRA requires that a soldier departing forqualifying military service wilI be p l d  on a statuto
rily mandated military leave of absence. USERRA. supra note 7. 5 4316(a), 4316(b)(1). Accordingly. employers will be r e q u i d  to provide absent soldiers with 
all benefits, both those based on seniority and those not based on seniority, normally provided to employees on nonmilitary leaves of absence. Montgomery State
ment, supra note 8. at H9134. 

19USERRA. supra note 7.4 4317. CHAMPUS is only available to the dependents of reservists who serve on active duty at least 31 days. Montgomery Statement. 
supra note 8. at H9114. 
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. whether *e plan waS a "defined contribution plan? ormot20 
Major Peterson. 1 ,  "i \ r j ' ]  I" -

I 3" 

Emancipation for Purposes of 
nating Child Support Obligations 1 

' < ; (  1 I < ' , . I  

, A recent ,Missouri Court of ,Appeals decigion, Porath 
[McVV)  v. JMcVt*y,illustrates how difficvlt resolving all issues 

arise regarding child \upport can be.?' In McVey, the 
s + d  with-the question of whether a child's, atten

'United States Mi,ljtary Aeademy,at West Point 
terminates a parent's child support obligation, This issue of 
what constitutes emancipgtioq was , f rwed  by language in 
Missouri law providing for emancipation when a child enters 
the military, or when a child reaches eighteen, unless the child 
leaves high school and attends an institution of higher learn
ing.22 If attending an .institution of higher learning, $he child 
,support obligation is tqminated when the child graduates ,or 
turns twenty-two, whichever occurs first.23 , \  ,.. , i \  

,!I 
, While the issue be 

statute, the same issue is created in separation agkepents that 
define emancipation for putpps f terminating child support 
obligations in much the s p e  $ Missouri law.., Standard 

n agreements prep 
round the world likely 

' ' How did 'the h.lisso&i'&ourt resol4e [he question? After 
reviewing the conditions under which a student attends West 
Point,*4 the court found that the child had entered active duty 
as the term is used in Missouri 1aw.z Consequently, the child 
was emancipated and the parental obligation to support had 

at H9134-36 (lengthy discussi 

* terminated. 1 In reaching this conclusion, the court noted 'that 
.New York and New Hampshire courts:hdd reached a similar 

,

point dfhterest or contention is not a realistic possibility-. @o 
'	the extent they can.be anticipated, however, gaps that dffect 
money, dn'd'particularly family support, should be'klosed 
whenever possible. Major Block. 

Former Spouses' Protection Act Update 

e DivisibhiG 'of Militafy 
hed jn the July 1994 issue of 

t military retinkd pay is 
pkrspectivd relies' 

ision in Flowers v. Flowers, 
n rights vest ih a 's  
ssippi courts will 
n vesting that'occurred while 

'tlie military member was a hohciliary of another state.28 
I ,  , 

Without expressly overruling Flowers, several recent Mis

a shift away from a title theory of 

determination that pension fights 


-

The decisions of the Mississippi Supreme Court in 1994 
suggest that division of military pensions as marital p r d y  

ow p~thorizedunder Mississippi law. Failure of the court 

I 

problem of employer pension 
a year following passage of the fust Hodse version in May 1993. 

, I
2120 Fam.L. Rep. 1571 (BNA) (Mo. Ct.App. 1994),[hereinafterMcVey]. 

=Mo.REV. STAT.8 452.340.3(1993). 

=='Id.8 452.340.5. 

24S0meof the factors noted were a cadet's Regular Army status,compensation, and military obligation. 

*sMcVey, supra note 21. at 1572. , , I ,  i > ,  

I '  1 1 
%Id. 
N.E.2d 1152 (Ohio Ct.App. 1992)). I - I  

Z7See Legal Assistance,Items, State nalysis of the Divisibipty of Military Re 
l i d  .' 

t ' 

I 

(citing Zuckerman v. Zuckerman, 546 N.Y.S.2d666 (Sup. Ct.App. Div. 1989)); Dingley v. Dingley, 433 A.2d 1281 (1981); and How&d v. Goward, 610 

29SeeHemsley v. Hemsley. 639 So. 2d 909 (Miss. 1994);Ferguson v. Ferguson,639 So. 2d 921 (Miss. 1994). 
1 r * Y

h h T o w  v. carrow, 20 d w .  Rep. 1543 (BNA)(niiss.jb64). 
L b /  
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to fomallg overrule prior decisions to the contrary, however, 
coupled with the’strongvoice of the court’s dissent, and the as 
of yet silent voice d the state legislature, suggest that this is 
an issue worth watching. Legal assistance attorneys should

P annotate their State-by-State Analysis of the Divisibility of 
Military Pay accordingly. Major Block. 

f 

1 
’ Consumer Law Note 

tentious Healhicare and Crime bill debates, a key piece of 
consumer protection legislation made its way through Con
gress. 0123 September 1994, President Clinton signed the 
“Riegle Community Development:and Regulatory Improve
ment Act 6f 1994” into law.31 Included within the regulatory 
improvement act was a subtitle called the “Home Ownership 
and Equity Protection Act of 1994.” The Act makes twd Big
nificant changes to the Truth In Lending Act (TILA) which 
should interest legal assistance attorneys. It places new 

s on lenders dealing in so-cal 
t also regulates, for the first 
“reverse mortgages.” 

I ’  

~ “High .cost mortgages” under the Act are nonpurchase 
m&iy loans involving a security interest in the conFumer’s 
principle residence.32 In other words, the Act provides new 
protection to persons taking out a high cost “second” mort
gage on their current home. $ 1 , I  

L 

triggers.” First, 
nnual Percentage Rate 

(APR)ten hrcentage points above the @pierat 
$ties of compprable tem.33 For ex&ple,ilif 
year treasury bqnd is  paying seven perc 
restrictions will ,apply to ten-xear loans 

17.01% and greater. The alternate trigger relates to closing 
costs. If the closing costs (points ‘and fees) exceed $400 or 
eight percent ofthe loan amount, the Act restrictions app1y.M 

If the Act applies, a number of new disclosures must 
hccompany the loan. The Act gives a modified “cooling-off” 
peridd by requiring’the lender to give all TILA disclosures to 
the bohower no less than three days before closing the loan?* 

sures also now contain clear warnings to +e bor
‘the borrower is granting a security interest in the 

b6rrower’s ho11ie.36 The Act also places some restrictions on 
permissible loan terms. The loan may not include negative 
amortization,37 and may not, under certain conditions, include 
any prepayment penalty.38 In addition, the lender may not 
engage in a pattern of making these loans without regard to 
the ability ofnthe,@mower to pay.39 If the loan is for a home
improvement contract, the loan proceeds must be paid to the 
contractor and homeowner jointly or to an agreed upon third 
party (escrow agent).m I 

The thrust of the Act appears primarily to attempt to regu
late the practice among ‘some lenders of preying on lower 
inconle individuhls.41 Typically, lenders loan money at higher 
interest rates to borrowers who are poor credit risks. Addi
tionally, some lenders’specifically target borrowers that could 
not qualify for a conventional mortgage using ndrmal loan 
approVal procedures. These lenders charge higher interest 
rates while advertising “no credit check.” When these higher 
cost loans go into default, the le perfects the security 
interest and forecloses on the h Because of the high 
interest rate on the loan, the homeowner may recover little or 
nothing from the foreclosure sale and lose the residence! The 
Act seeks to eliminate these abuses in the credit industry. 

The second half of the Act places new restrictions on so
called “reverse mortgages.” These d cts allow a person 
with a fully paid up piece of real e 
appreciated value of the property in return for granting a secu
rity interest to’the lender. These loans are popular among 

, f_ I  1 ~ L I 

r Cred. Gui& (CCH) No. 692, at 1 (Sept. 27,1994). + 
Wornuni ty  Development and Regulatory Improvement (CDRI) Act of 1994. Pub.L. No. 1037325 8 152(a), 108 Stat. 2160,2190 (to be codified at 15 U.S.C.5 
1602(aaX1) (1994)). 

’ 
33CDRI k 152(a) (tobe codifiedat 15 U.S.C. 8 1602(aa)(l)(A)). 1 1  r, 1 1 . 

, 1 

Hid. (to be codified at I5 U.S.C. 8 1602(aa)(l)(B)). The me Board may raise the dollar figure on an inflation adjusted,basisafter has been -in 
effect for two years. Id. (to be codified at 15 S.C. 0 16a2(aa)(2)(A)). 

W D R l  0 152(d)(to be codified at 15 U.S.C. 5 1639mHI)). 
I / I ’kid.(to be codified at 15 U.S.C.5 1639(aWlXA-B). I . !  , i  

9Id. (to be hdified at 15 U.S.C.8 1639(f)). ‘ I I 

-
%Id.(tobe codified at 15 U.S.C.8 1639(c)). 


Bld. (tobecodifiedat 15 U.S.C.8 1639(h)). 1 * : , !  . 


Wid. (to be codified at 15 U.S.C.5 1639(i)). I > 


‘’See, e.&, 13 NCLC Reports Consumer Credit and Usury Ed. 1 (July/August 1994). ! 7 .  
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retirees. Typically, the individual contracts to receive cash 
frpm the lending institution in return for signing the property 
over to the lender effecti e death of the bopwer. , 

he e c t  defines "reverse mortgages" to include loans that 
me due at death,' at the time of transfemng the property, 

, or when the boqower ceases to live in the,property.42 The Act 
places a number of disc1 re requirements on,the lender. , 

heAct requires that ,the lender pro 

i 


using three projected appreciation rates ,and three different 
credit transaction models;44 The appieciation rates are an 

the consumer know how much value the proper
e between consummatiofi of the loan and the 

event ending the loan. The three credit modek must include'a 
conventionaI short-term reverse mortgage,ia'tenhzqualingthe 
actuarial life expectancy of the borrower,'knd a third method 
determined by the Federal Reserve Bokd. 

Reverse mdrtgages are an item of interest to the retired mil-
Aary client. They provide an attractive xource of cash with no 
requirement (during client's lifetime) to pay back the advance. 
They also may represent the most costly means of borrowing 

,money, depending on the prevailing interest rates, and the life 
rexpeqtancy and credit history of the client. Information,about 
the new disclosure rules may be a fruitful source of preventive 
law artic1,es. Major McGiIlin. 

tive a 

law or labor law, 

We will discuss a variety of topics related to the law of fed
eral employment. Topics include the hiring (claqsification, 
promotion, and discharge of employees under current civil 
service laws ajld regulations. This will include a discuSsion of 
the administrative and judicial appeal routes available to fed
eral civilian employees. We also will address the rights and 
duties of management and employees under Title VII of the 
Civil Service Refohn Act of 1978. 

If you attend the course, bring a copy of your organization's 
collective bargaining agreement and an example of an actual 
labor relations or civilian personnel law problem of general 
interest. Summarize the problem in no more than two pages, 

**CDRI 9 154 (to be codified at 15 U.S.C. 9 1602(bb)). 

43Id. (to be codified at 15 U.S.C.0 1648(a)). 

removing all information thaf;would .identify the 'eqpl9yees 
, involved. ;Tell,hoy you resolved the p~oblem,,andinclude all 
supporting documentation. .We will collect the probjeqs @r
ing the opening session, and discuss selected problems ins@e 

qr vajor Pearson. 

More Power for the Merit Systems Protection Board 
and Arbitrators 

On Octdber '%, 1994,' Rekident Clinton slgned legislation 
reauthorizing the Office 'of Specia�Counsel (OSC) through 
1997. The Whistleblower Protection Act of 1989 (WPA) 
established the OSC as an independent agency but limited its 
Uuthohzatibn to five $ears; 1 The '0SC.Reauthorization [Act 
goes kell kyond extending the akency's existenck; however. 
It createsmew,employebrights and remedies through expand

*edauthority of the Merit Systems Protkction Board (MSPB) in 
-actions involving prohibited personnel practices and of arbi
trators in the megotfated grievance process. L The changes 
became effective an enactment, meaning that they are now 

. I n  t i !  
' I  

n 
Congress were .nQt 

pleased with OSC's performance since 1989, Qthers were 
bothered by the MSPB's application of terpin prqvisipns,if 
the WPA. By early 1994, the OSC Reauthorization Act had 

visions and was proposed as ~ 

Resident signed version fi 

inform an employee at least ten--days-before_te9jnating an 
investigation. These changes comprise approximately two 

es. Unfoqunately, the OSc,yeauthori 
r an additional four pages of radical, 

sial, and shortsighted amendments to existing llaws. 

Employees attempting tq prove reprisal for whistleblowipg 
in an individual right of action now receive a type of statutory 
presumption of repris henever; the 'agency official taking 
the action knew of the whistleblowing disclosure and t b k  an 
action in a reasonable time after the disclosure. The individ
ual right of action appella a 
"fishing license" not gra I4 
"shall" issue a subpoena whenever the requested isfonnation 

-


&Id. (to be codified at 15 U.S.C.5 1648(a)(I)). E 
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“is not unduly burdensome and appears reasonably calpkted 
to lead to the discovery of admissible evidence.” This allows 
the individual right of action appellant to request agency disci
plinary files on other employees in hope of finding disparate’ 
treatment without consideration of the privacy rights of the 
other employees. Whenev SPB finds a prohibited per
soniel practice motivated el action, either in an indi
vidud right of action or in orrective action, it “SMY 
awfud attorney’s fees and Costs and “can” award medical 
costs, travel expenses, and “foreseeable consequential,dam

no limit on the aniount of consequen

sions in their collective bargaining agreements. These 
required provisions grant an arbitrator aut,hority to issue stays 
of personnel abtions in a grievance proceeding, equivalent to 
the MSPB authority, and to order the agency to take discipli
nary action against a supervisor. 4 supervisor so disciplined 
can appeal the action through the normal appellate process. 
The supervisor is not a party to the grievance and has no right 
to call witnesses, present evidence, or even appear. The 
supervisor bas no meaningful opportunity to respond to the 
charges or present evidence for consideration.7 Beyond the 
obvious issue of minimal due process, this amendment over
looks an obvious practical flaw: the agency must take, but 
need not defend, the disciplinary action. On the supervisor’s 
appeal to the MSPB, the agency could fail to submit a timely 
response, allowing the MSPB to reverse. Should the agency 
satisfy the procedural requirements to defend the action, noth
ing prevents a deciding official from honestly testifying that 
the punishment imposed was reached without a meaningful 
opportunity for the supervisor to respond and without consid
eration of any Douglas factors. A deciding official might 
even testify that the ordered discipline was unreasonable and 
unjust; placing the MSPB in the position of 
cipline under otherwise applicable law and 
the unsupported disciplinary 

Experienced labor counse 
quences of these amendmen 
actions, savvy attorneys a 
alleging that keir clieqts 
blowing. The MSPB has 
as otherwise appealable 

Amend your resource materials to reflect the changes in the 
OSC Reauthorization Act and do not be caught off guard by 
its changes. Just be thankful that the MSPB appeal process 
does not provide for a jury trial! Major Hernicz. 

,Internationaland Operational Law Note 

ecent Army JAG Corps Initiatives 
I , to Enhance Human Rights 

Training at the School ofthe Americas1 -

The Army Judge Advocate General’s Corps (JAGC) Corps 
has recently undertaken two significant initiatives designed to 
enhance human rights ?training at the United States Army 
School of the Americas (SOA or School). First, in August of 
1994, an Army judge advocate, Major Dennis Cruz-Perez, 
was assigned to a field grade officer staff position at the SOA. 
Second, the Internationai and Operation4 Law Division, 
Office of p e  fudge A+wte General, has’developed a new 
three-hour block of instructon de$gned to teach students how 
to conduct and institutionalize human rights training in their 

I 
Initially founded in Panama in 1947, the SOA has been 

operating at FortBenning. Georgia, since 1984. The School’s 
mission is to develop and conduct military education and 

’training,using United States doctrine, in the Spanish language 
for Latin American officers,,cadets, and enlisted personnel to 
achieve a higher level of militaryprofessionalism and effec
tiveness. , I 

Judge Advocate is to 
at every levei of the 

?r$ning. This includes not only providing human rights train
‘ing in the classroom; but integrat human rights training 

into ‘field’training‘activities. 
, 

1 . 

us,human rights training is now conducted in three phas
es at the School:. first, the traditional classroom approach of 

.>teaching students the rights, duties, and responsibilitiesof sol
,dim; second,,humanrights “lane training” exercises in which, * I 

realistic human rights scenarios are inserted into standard mil
itary,trainingexercises; and third, a new human rights training 
‘course. 

The new block of instruction developed by the Internationdl 
and Operational Law Division concentrates on the mechanics 
of how human rights training might be developed and provid
ed to a state’s military personnel. The class is patterned on 
rhe successful human rights training handbook developed for 
the Peruvian armed forces in 1992-93, “Ten Commandments 
for the Forces of Order.’y5 Using the Peruvian program 8s a 
vehicle for classroom discussion (to include providing the stu
dents with a c6py of the actual human rights handbook), the 
School demonstrates how human rights training can be incor
@ated into a military system. 

\ I 

The development of a new block of instruction that demon
strates to students how human rights can be institutionalized 
in ,a hilitary clearly signals a new and dynamic approach to 
humanirights training: Coupled with the addition of a full
time judge advocate to the SOA staff, this initiative signals a 
clear commitment to place human rights training in the fore
front of the curriculum provided by the School of the Ameri
cas. Lieutenant Colonel Addicott, International and 
Operational Law Division, OTJAG. 

I 
&See Addicott &Warner. JAG Corps Poisedfor New Defense Missions: Human Rights Training bPeru. A m l L ~ w . .Feb. 1993. at 78. 
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3 i .  United States Army 

On November 1, 1994, an event claims offices worldwide 
I have long been waitingfor, occurred. $31that date, the Single 
Contractor Privately Owned Vehicle (POK) Pdot Program 
began. This program will allow claims services and field 
claims offices to greatly enhance their POV recoveries. If you 
have hot reviewed your POV recovery procedures recently, be 
si& to read the Personnel C l a i m s  hote‘in the October 1992 
issue of TheArmy Lawyer to refresh your memory. 

audited POY recovery res and found that re 
,was poorly done., The recommended, among other 
things, that the Military Traffic Management Command 
(M”kC) develop a POV-shipping progrk that used a single 
contractor who would be responsible for dlaims,~4 llie hizTMC 
concurred and developed this pilot brogram.1 The’concept6f 
operation is that only POVs shipped to and from 
sites will come under this ‘program:in Ihe’Uni 
St. Louis (Pontoon Beach, Illinois), ‘(2)Dall&;& 
‘more; in Germany (1) Baumholder,‘(2) Wiesbaden, (3,) 
Mannheim, (4) Grafenwoehr, (5) Kaiserslautern, (6) Schwein
*furt,(7) Boeblingen, and ( 8 )  Spangdahlem. Shipments of 
POVs that do not originate and end with any of these sites do 
not come under this progrq  end any recovery action taken 
must be done under our present system which can invoIve 
multiple responsible carriers. For example, h POV shipped 
from Dallas to Mannheim or shipped from Grafenwoehr to 
Baltimore will come under t 

Form 788 to see if b 
from the above listed cities. ~ ~ 

# , \  1 , . , 

ers, will continue to use the DD Form 788, However.lthe con
tractor has indicated a desire to create a new inspection form 
which it will submit first to the MTMC for review and c o r n 

forin.’ ’Yet, there is’dome good hews regarding the use of the 
’ DD F o h  788. First,”h will be used onli twice durini the 

f ‘shipment: , at the origin vehicle processing station when the 

destination sites so claims personnel can determine if the POV 
1 

L The foll I fohnation is provided to a s s & ‘you in 
asserting re emandsagainst h e  single 

‘ I  

‘ 1.  No demind will be asserted if iecovery poten
tial is $25 6r less. 1 ,  ‘ 

1 I1 b ,  

2. For POV claims that do not fall within this proL 
‘ I  	 gram, no demand <willbe asserted if recovery 

potential lis leks than $100, except that claims ’ 

involving loss of items from inside the vehicle, 
I {e.g..Itheft of tool boxes, infant seats, seat covers, 

*h 
I 	 first aid kits,jacks, jumper cables, and ,radios and 

other audio equipment) will be pursued ’regardless 
of amount of recovery. 

; demands. United States Army Claims Service, 
, , Eqrgpe (USACSEUR), will continue to assert 
~, PQV recoveries for its arw of responsibility. , 

contract is for a two-yea 

ofa OD,Form 1843 
mber “i20dayiy$”found . 

just,abov&p1d~l;S10 
DD Fdrk%8 6; com

id  equivalent, a.DD Form 184k,%nd s 
e.g.. estimate 
, , ‘ 1 1 

6. European field claims offices will prioritize 
assembly of POV recovery files, handling claims 

h 

’DEP’TOF ARMY, -. 27-20. 

I \ , a  I :’ 
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USACSEUR on the thirtieth day after payment to 
the claimant for recovery action. The USAC-
SEUR ;willprioritize action on these filbs handling 
claims of $2000 or more first. Action to prioritize 
recovery files will occur regardless if the POV 
recovery files are under the single contractor pro

’ gram or the old POV program. 
1 

7. A nonBuropean field claims off& will priori
tize recovery action on the claims, handling 
claims of $2000 or more first. Action to pribritize 
recovery files will occur whether the POV recov
ery files are under the single contractor program 
or under the old POV recovery program. 

8. When a field claims office determines that the 
contractor is liable and within ninety days a satis
factory settlement cannot be reached or the con

. tractor does not respond, the complete claim file 
will be forwarded with a transmittal letter to the 
contracting officer administering the contract 
requesting offset. The transmittal letter can be 
“modeled”on the DPM letter to the local cqntract
ing officer requesting offset. Aside from telling 
the contracting officer to offset the contractor, it 
will tell the contracting officer that any checks 
received from the contractor made payable to the 
”Treasurerof the United States along with the file 
will be sent to the USARCS, not to the-field 
claims oflce. Additionally,in this transmittal let
ter the field claims office will tell the contracting 
officer that if any money is withheld from 
accounts payable to forward to the USARCS a 
copy of the collection voucher to verify that it was 
credited to the correct appropriation number. Be 
sure to include this number in the transmittal num
ber. (Irecommend that the claim file be sent cer
tified mail return receipt requested). Tbe 

. contracting office administering this single con 
tractor program is MTMCEA, Contracting Divi
sion, Bldg. 42, Room 705A, Military Ocean 
Terminal,Bayonne, New Jersey 07002-5302. 

. The shipper/claimant has the right to settl , 
laim directly with the contractor. 

the original copy’to record damages in&rred at 
transship points, ’ 
c. 	The contractor will use the original inspection 
form and the shipper’s copy to conduct a final 
joint inspection at the destination pickup facility. 

tain the copy given to him at 
tractor will retain the 

d. The contractor assumes full liability for all loss 
and damage, except where the contractor can 
prove absence of fault or negligence,or the loss or 
damage arose out of causes beyond the cdntric
tor’s control (e.g., the ship sinks through nb fault 
of the contraetor). 

1 

e. The Contractor may correct deficiencies occur
ring while the POV is in the custody of the con
tractor, but the contractor must notify the shipper 
and 8 contracting officer’s representative (COR) 
‘in writing of any corrected deficiencies made ‘to 
the POV. Deficiency‘is not defined, but probably 
allows the contractor to make repairs to the POV 
at his expense. I 

f. At the time of the final joint inspection, the 
1 	 shipper may choose to settle the claim directly 

with the contractor. The shipper will be provided 
with another Vehicle Claims Instructions sheet 
which he or she will be required to sign. The pet
tinent clause in the contract states: 

At the time of the final joint inspection the 
customer may, at his discretion and option, 
choose to settle the claim directly with 
the Contractor. The service member will be 
provided another Vehicle Claims Instruc
tions, explaining his rights under the con
tract.‘ At this time the customer will be 
required to sign the Vehicle Claims Instruc

, 	 tions signifying he understands his rights ’ 

and chooses to settle the claim with the 
Contractor? 

4 


The original of the signed Vehicle Claims Instruc
! I 

a rigin turn-in �acility the shipper and the tions sheet will be maintained in the contractor’s 
. I  > 

C will conduct a joint inspection of the , file; a copy will be given to the shipp 
POV using DD FOT 788 or an 

tor form. The contractor will pro 

a legible copy of the inspection form and a copy, 

of the Vehicle Claims Instructions sheet which , 


explains the shipper’s rights to fil 

damage or loss. 


b. The original copy of &e inspection 
accompany the POV. The contractor cannot use 

copy wil! be given to the COR. 

g. All other recovery pr s ,  to the eXtent 
they are not changed by this note, remain in effect. 

,-I 

10. The *VehicleClai 
shipper of two options: (1) file ,aclaim against the 
government, or (2) file a claim against the con
tractor. It also tells .the shipper that, absent some 

~ ~~ 

3See Appendix B for a completereproduction of the instructionsheet provided to the shipper. 
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type of fraud, qttlement with the contractor is 
final and a later government claim can be denied. 
However, another pertinent clause in the contract 

, Contractor,’or finds,pdditionql ,clapages not 
.annotated during the joint fde inspection, : 
the customer will file the claim with the 
local field claims ~ f f i c e . ~  

-only,file an original claim with the contractor, but 
.also,,file a second claim against, the government 
for ;later discover4 .damage not claimed against 
the contractor when the claimant settled with the 
contractor. Field claims offices must evaluate 
such second claims to determinesifcompensation 
i s  warranted or the claim should be denied. Ask if 
.the later,discoyereddamage should have been dis
phe red  at tirpe,of the final inspection. If the 
claimant has settld with the contractor, it will be 
difficult to seek recovery.’from the contractor as 
the contractor will argue .that the claim is settled 
and that the contractor has no further liability. 
Field claims offices will have to show that the 
later discoyered damage for which the govern
ment compensated the claimant could not have 
been discovered by the exercise ;of due diligence 
o n  ;the part ofdhe claimant. Claimants are 
instructed to notify the field claims ,pffice;and the 
contractor of later discovered damages in writing 
as soon as possible. In the letter the claimant has 
to explain ,why the damage was)not discovered 
during the final inspection at the pickup point. 
Nothing precludes the claimant from asking the 
contractQr 40 reconsider the settlement in light of 
later discovered damage. Regardless,field claims 
ofices should vrrk the claimant if he or she has an 
offerfrom. or has settled, with the contractor, 1 

inspections of POV shipments. 

12. ’ Entering data in the Personnel Claims Man-

Bgemeht Program claims record will be extremely 

irripdi-tant. TrackingdPOV recovery data Will be 

required, not only to report tci ihe A h )  ‘Audit 


s of the single 

igenciks will 


iequesiPOV’vehicle tecdve& dad. When recora


’ 0VERY”’daja 
. I , ( 

(record. In the “Contractor’”field snter the follow
.ing code that #willrepresent the contractor; 

nter a “N”in ‘‘ex Coy” field and 
ng data*fieldsto reflect demands, F 

deposits, and offsets as appropriate. In the 
-:‘IPAYMT-DENIAL~SFR-RECON”(Trans
actions) data screen group in the claim record, use 
the code “TV”to reflect that you transferred the 
claim file. The ‘W’ctransaction code i s  for trans
yferTingclaims files ,to the Military Sealift Com
mand for recovery. Until the USARCS can create 
a new transaction code for this specific type of 
POV recovery, this transaction code will be used. 

The Single Contractor Pilot Program has long been antici
pated. Claims procedures probably will have some “glitches” 
to work out as{recovery actions are initiated, ,but nowdaims 
ofices will have a much easier time determining who i s  liable 
for the damage to a‘ claimant’s ‘POV. Hopefully, this program 
will prove sucCessful.and it will be expanded to all POV ship
ments. Until then, for thbse claims that do not fall in the Sin
gle Contractor PO3 Pilot Program. keep trying to determine 
who is*liable add ads‘ert demahds on those carriers. Lieutenant 

I 

r 1 , I ‘  

This appendix contains the pertinent claims clauses con
tained in ‘thecontract. They are teproduced here to clarify the 

TOR LIABILITY/CLAIMS ‘ 

Government liabledor any loss or damage to POVs or their 
accessories ‘whilethe vehicle is in the Contractor’s care, cus
tody and control. .The Contractor shall, at its own cost and 
expense, defdtld any suits, demands,’claims or actions in 
which the United States hight be named as co-defender of the 
Contractor, hising oht of 6r as a iesult of the Contraktor’s per

f work’bnder this contract, whethei or ‘not such 
suit, demand, claim or action arose out of or was the result of 
Contrac,tor’s negligence. This shall not prejudice the right of 
the Government to appkar in such suit, parti’kf 
defense, and take such‘hction as may be necessary 
the interest of the United States. Nothing in the 

pped betwhn the three ( 3 )  CONUS 
service sites +d’%erm&y, $e Condactor is liable for :&y and 
all damage$, expense$hndlok loss of the vehicle hod the time 
the vehicle is turned in by the customer until the vehicle is 

4See Appendix A for pertinent claims clauses contained in the contract. 
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C.6.1.2 For all other POVs, the Contractor is  fully liable for 
,bss;damage. and/or expenses incurred from the time of turn
in by the customer till pickup by the carrier or 'from time of 

P\ delivery by a carrier till receipt by the customer. 

C.6.1.3 For Germany POVs not in the movement program 
between the three (3) CONUS service sites and Germany, the 
Contractor is fully liable for the POV losddamage during the 
off-load from and loading onto the carrier, sind during trans
portation of the POV on the carrier. % Contractor liability for 
inbound POVs shall include all Contractor operation of the 
POV and extend until the POV is accepted by the customer. 
Contractor liability for outbound POVs shall include all Con
tractor operation of the POV and extend until the POV has 
been parked in the Government >providedstorage area at 
POWOD (Bremerhaven), with the engine off, emergency 
brake engaged, and all doors locked. , 

. ! I ,  

C.6.2 CLAIMS ( L  

I .  

C.6.2.1 The Contractor shall be responsible for correcting tiny 
deficiencies occurring while the POV i s  in -the custody of the 
Contractor. The Contractor will notify in writirlg the cus
tomer and Government COR of anylcorrected deficiencies 
made to the POV. Any claims for loss, damage or destruction 
to a POV or loss or damage to its accessories, for which there 
is liability against the contractor under the provisiorls of the 
contract, will be processed against the contractor as described 
below: 

P C.6.2.1.1 At turn-in facility the customer 

conduct joint inspection of the vehicle using DD Form 788 or 

Contractor provided and U.S.Government approved equiva

lent form. 


C.6.2.1.2 If during the joint inspection a dispute occurs, the 
Contractor will immediately notify the Government COR for 
verification. 

C.6.2.1.3 The Contractor will provide the customer a'legible 
copy of the annotated form used during the inspection,(1st 
copy). In addition, the Contractor will provide the eustomer a 
copy of the Vehicle Claims Instruction explaining the cus
tomer's rights to file for damages andor loss. i 

C.6.2.1.4 The Contractor will place original 'copy of 'inspec
tion form along with other shipping documents into a shipping 
;envelope in the glove compartment of the POV.. Motorcycles 
will have the shipping envelope firmly attached to the seat. 

I C 

C.6.2.1.5 The Contractor will not use the original copy of the 
joint inspection form to reco damages incu rd  at transship 
points. 

C.6.2.1.6 The Contractor will use the original joint inspection
r" form and the customer's 2nd copy to conduct final joint 

inspection with customer at destination pick Jp point. The 
original copy of the inspection form will be maintained by the 
Contractor as part of his official files and the 2nd copy 
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turned to the service member nt 
h'inspectibn. ' 

C.6.2.1.7 Contractor liability under this contract will be in 
accordance with the FAR clause 52.247-22 for Transportation 
Contractors (freight, other than HHG). The Contractor 
assumes full liability for all loss and damage, except where 
the Contractor can prove absence of fault or negligence, or 
that loss or damage arises out of causes beyond the Contrac
tor's control. The measures of liability are: (1) for loss, the 
depreciated replacement cost (blue book retail cost); and (2) 
for damages, the full value of repair. 

I 1 1 

.1.8 If during the final joint inspection a dispute occurs 
between the Contractor and customer, the Contractor will 
immediatelynotify theCOR for Verification. t . 

C.6.2.1.9 Discrepancies annotated between the origin 
final joinr inspection will be annotated on the DD Form 788 or 
approved commercial form and a copy provided to the COR 
by the Contractor. 

' :  
the time of the final spection the cus

. toper may, at his discretion and option, choose to settle the 
-	 claim directly with the Contractor. The service member will 
be provided another Vehicle Claims Instructions, explaining 
his rights under the contract. At this time the customer will be 
required to sign ,theVehicle Claims Instructions,signifying he 
understands his rights and chooses to settle the claim with the 
Contractor. A copy of the signed Vehicle Claims Instructions 
will be maintained in the contractor's files, a copy provided to 
the customer, and a copy provided to the COR. The contrac
tor shall provide a monthly report annotating monies settled 
with the customer for claims and submit a report to the COR. 

C.6.2.1.11 If the customer chooses not to settle with the Con
tractor, or finds additional damages eo) annotated during the 
joint final inspection, the customer will file claim with the 
local field cl&msoffice. 

I 1 < I 

The customer will submit for claims processing 
the 2nh copy of DD Form 788 or approved commercial 

form, and copies of all documents used in settling 
us cl&m with the Contractor to the local field claims 

office. 1 

C.6.2.1.13 The local 
with the Single POV 
Government. The in 

actor A'IT#16 or Co 

C.6.2.1.15 The Conbactor will provide to the COR a copy of 
the reply to the Cltaimsoffice along with a copy 6f the initial' claims demmd requestpackage. 
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, 	C6.2.4.jfj ,Upon receipt of a Contractor's reply disputing the 
demand request, the Claims Office may submit a,request;to 
the MTMC Contracting Officer to recover funds under terms 

:, of thg cpntract. I . ' r 

. 1 , e, i  " 1 

C.6.2.2 A complete package of the claims demand will be 
fowaqled to "theMTMC Contracting Officer. I 1 1' ' ,  

4 

. $  

I '  II : '  : ,  ' 
This appendix reproduces the instruction sheet that the 

shipper will be given at vehicle turn-in and again at destina
tion pickup. F ' , I  1 , I '. 1 

I 1 

:TOBE.GIVEN TO 
THE MEMBER 

I , . I ; ( [  :) 2 r )  3 
'(Important Information on Filin 

Your Vehicle: ' 1 ' )  ) ' 

a. These instructions provide information on how to file a 
-claim'for loss or damade to y6ur vehicle during d Govern
' ffient-Sponsored shipment: IREAD THESE 'INSTRUCTIONS 

RSTAND WHAT You MUST 
. I , 

I 

' 2. -:'You have tho (2) options in filing a claim. You can elect 
:tb hie your'claim with the Government or pou 'ch file your 
claim with the company that shipped your vehicle: brefully 

ctions before 'deciding wkich claim to 
? I l '  

, I 

3.""if you decide to file a claim With the Government;$ou 
must: 

I " r  , . I l 
I i t  ' ,  r L  1 

X' Chefully and boinpletely 'list any loss and all dam 
to four vetiicle on your vehicle 'shipping 
788 or Commercial Equivalent. You 
copies: one you received at your initial turn-in inspection and 
'the second one that shoula be given to you by the iMilitai 
Trafric Cbmmand Vehicle Processing Cen&rror $ 
pahi'wfiich shipped your vehicle. List $1 1oss';and 
item #13, kolumn 1, of the DD Ford 988. The imp& 
the company which shipped your vehicle will record his 

Almost all damages c 
Ily because.it will be difficult for you 

you discover,after,accepting your vehi
ent instead of while the vehicle w& 

If,Poweyer. you discpver damage,after 
p poi& YOU M U S T  IMMEDIAT/2LY 

NOTIFY THE'MILITARYC L d S  OWCE (See para. 3b) 

7:AAND COMPANY THAT 5HjPPED IYOUR,VEHICLE IN 
- {WRITING! Be sure to,describe in detail the damage'discov
ered and why]it .was not discwered at the final inspectibn 'at 
the pickup point. Failure to do thisimay result in .no payhent 
for this damage. 

. c  ; I t  

1 b. File yourdaim at the 
you are stationed or the Military Claims Office nearest where 
you discovered loss or damage to your vehicle. Claims per
sonnel will furnish to you the necessary claims forms and 
instructions on how to.fil1them out I 

1 I 

ible to prove ownerdhip'of your vehi
cle; that the loss or damage you are claiming occurred during 
the Government-iSponsored shipment, arld the value of the 
damages. Claims personneltcan explain any questions you 
have, especially about estimates of repair to support the$alue 
of the damages to your vehicle and if depreciation will be 
applied in determining the amount of any paymknt ydu'might 
receive. If you have to have repair work done to your vehicle 

,.before you leave the port ortits surrounding community, make 
~ 	 sure that the mechanic who #fixes?yourvehicle writes on the 
repair bill what be repaired or replaced, how much ii costs, 
and how he rthovght the damage joccurred (e.g.; did th 
age occur during shipment and if so how). , Iv: ;1 I 

J o t k  ! t : '  

4 , d., If you have insurance on your vehicle that coveted the 
vehicle in transit, you MUST file:and settle aic1aim:with the 
insurance company prior to settling a claim with the Govem
ment. You may be required to submit a copy of your insur

1 ance policy or lack therwf (e.g.. cancellation notice).. I 6 ' 3  

required to notify the Military Claims Office of any offer bf 
settlement or denial of liability by any third party (e.g., an 

+mrer, company that shipEd your vehlcle). '! I I 

? \  . I, ct 1 , 

f. ALTHOUGH YOU HAVE TWO (2) YEARS.FROM 
THEDATE YOU TAKE DELIVERY OF YOUR VEHICLE 

OR INLAND PICKUP POINT TO FILE 
,DO NOT WAIT. Failure to file Within this 

two (2) ye& period will resplt in denial of your claim. Early 
filing helps the Military Claims Office resolve any questions 
that might come up about your claim that could delayrany 
payment due you, and it helps them in recovery efforts against 

shipped your vehicle, either at the. pickuppoiht-or later. ,you 
must comply with the following procedures: 

<'. ' ! t i  , ; I t  . ; I 1 1  
. _1.y ,' '; 

a. I Carefully. and completely dist,any.loss and all damages 
your vehicle on the DD Form 788 or commercial equiva

lent. Do not rely on the inspector of the company that shipped 
your yehicle to cia this for you. , 
:r 	 IC) I 1 I l i i i  I ,,' 1 2  , 1 1 1 8 , ~ 7 

I b. ,SubgJ,yput;claimto the shi 
pany :will review ypur claim and 
they will pay you. ", , , '  I 
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file:and


/"' 

P 

p 

c. You may accept orlJeject the settlement amount 
offered.. If you.accept, absent some kind of fraud, that will 
usually mean final action on your claim. If you should dis
cover at a later time that your loss or damage was greater than 
what you accepted to kettle your claim, you can ask the ship 
ping company if they will honor an amended claim. Keep in 
mind that a claim settled with the' company that shipped your 
vehicle will almost always result in denial of any later cIaim 

1filed with the Government. 
I 

5, Contact y ~ u rnearest Military Clgims Office if you have 
any questions concerning filing a claim for loss or damage to 
your vehicle. 

Aflrmative Cluims Note 

- I  Common Errorsin Affirmative Claims Files 

In files sent to the USARCS Affirmative Claims Branch, 
field offices make several common errors in asserting and pur
suing their affirmative claims. These errors can negatively 
affect the government's prospects for recovery. 

On discovering a claim that can be asserted on behalf of the 
government, claims personnel should notify all parties 
involved. *A'notification'letter 'should' be sent to all injurtd 
parties, their civiliajl atto rancc 
company, all tohfeakors, their civilian att each 
tortfeasor's insurance company.' If the tohfeador *isan  
employee of a company owned by a parebt c o ~ r a i i o n ,also' 
provid$riotice to the parent corporation: In other wods, let 
every interested individual and business know that 'the govern-' 
ment has ti-claim. This should'be done even if the injuted 
party's attorney has signed h reprtsentatiob agreement.' 
Claims personnel should advis 
the notification made. 

I 

Even if the amount of the government's claim has not yet 
been determined, claims personnel shouId notify all interested 
parties of the claim. The notification letter should state that 
the amount of the claim has yet to be calculated, but further 
information will be forthcoming. Qnce claims qersonnel 
receive a final billing statement, they should advise all inter
ested parties of the final amount of the claim. 

Claims personnel must obtain billin 
military treatment facilities that provided care to the injured 
party. ,If the injured party Continues to rec 
government expense, the recovery judg 
should delay settlement or should consider this in negotiating 
a settlement of the government's claim if delay is not appro
priate. 

In some cases, claims personnel p ly notify the parties 
of the government's claim, but fail 'any further action. 
Claims personnel should review each file at least every sixty 
days and take appropriate follow-up action. This will ensure 
that no file is overlooked and no statute of limitations expires 
before the recovery judge advocatdattorney takes final action 
on the file. 

. Claims personnel often overlook the injured party's own 
insurance as B possible source of recovery: If an individual is 
injured in an automobile accident, claims personnel shbuld 
investigate whether the injured patty has medical p 
personal injury protection coverage. This shou 
whether the injured party was in his or her own car or not.' If 
such coverage exists, it may be an 
ering the government's claim. 

advocate/attorney also should research state law to determine 
if any other recourse against the insurance company exists. 

e government's claim, an insurance com
the injured party already has signed a 

as clearly established, however, that a 
red party does not prevent the govern

ment from pursuing its claim. Claims personnel need to 
advise the insurance ,company of this and continue to aggres
sively pursue the government's claim. If the insurance com
pany still refuses to negotiate with the government, claims 

nnel may file a complaint with the State Insurance Com
oner, In appropriate cases, the recovery judge 

sydvocate/attorneyvmqy refer the ,cFe for litigation after coor
dination with the local United States Attorneys' Office. 

~ 

' By properly asseding and 
offices will ensure that timd appiopriate action i s  taken 
on every claim. Ultimately, this will increase the amount of 
recoveries that fiela offices collect and directly benefit the 

Affirhative Claims Program. Captain Park. 
. t I 

_ _  . . ' Personnel Claims Note 1 , 
I , 

-. , i f . .  1 ,  , 

Describing a &t or Damaged Item ,I 

On September 29, 1994, members of the)carrier industry 
als and representatives of the military 

se of this Military Personnel Prop
g together members of the'carrier 

C to discuss issues of mutual concern. 
One issue raised for discussion was a request by the carrier 
industry to have claimants provide more information on DD 
Form 1844 when claimants describe their lost or damaged 
items. The military claims services agreed'to emphasize this 
request with their respective claims offices. 

Although this request is not new, field claims offices have 
tended not to require more detailed descriptions of lost or 
damaged items from claimants. Department ofDefense Form 
1844, block 7,  Lost or Damaged Items, directs the claimant to 
"describe the item fully, including brand name, model and 
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,si?. 7-.,.” Field claims offices should,instruct claimants orally 
*XI@,iq fieir $aims instructions to provide more’descnptive 
,d~,t+ls,15specjallyfor major appliances-such as aqdio equip 

:tion to determine the accuracy of purchase prices, replacement 
,costs, and correct amountsrto pay the claimant for these items. 
The ,military claims services requested, in return, that the car
,riers list make and model numbers on’the.inventories. In a -
February 1992 message 10 its field offices, the MTMC 
changed the Tender of Service, Appendix A; DOD 4500.34R 
(Personnel Property Traffic Management Regulation), to 
require that carriers Iist and identify by make,-model,and seri
al number, when this information is visible on&t outside of 
the items, televisions, stereo components, computer hardware, 
video camera kecorde 
Colonel Kennedy. 6 ’  1 

I 

+ ”mployment Law Notes . I j ;  

I 
rand Employment Law Division, OTJA 

tion; for FLSA c 
I 1 ‘ I 8  

‘ I After’the 23 May 1994‘decision haite  
PordLFLSA‘Obem’rne-Limitations Period.1 ‘theCorn 

all, of the overtime backpay. Among other issues, the Air 
Force contended that.backpay propriate only for the 
period beginning two years be clhm was filed. This 

of 1938, amended by 295.JS.CiA. 201-19 (West 1994) 

3See Federal Firefighters, B-216640.7,6 

whether.$e Portal to brtal  Pay Act of 1947, as amended, was 
such !‘another law” bepause,.it ,provjdes that,a ‘,‘cause of 
action’: ynd% the FLSA shall be forever barre$ unless corn-, 
plencqd ,with? two ’years (three years for willful yiplations) e

after i t  accruf;s.4 In deciding that the P o d  to Portal Pay Act 
ception .to the gix-year general claims limita

tion period, the Comptrdler.Genera1 reversed”its earlier posi
tion that “a,limitation,on*claimsexpressed in terms of judicial 

shouldLbe disQnguishr;d from .administrative proceed-) 
adjudicate the same claims.”~ Because limitations in 

the Portal to Portal Pay Act were expressed in comprehensive 
terms (applying’to “any,action.. . . to enforce any cause of 
action for . .:.impaid overtime compensation” under the 
FLSA), allowing the continuation of the six-year Jimitation 
would be inconsisdnt with:congressional intent “to subject 
federal employees to tHe same limi 
other FLSA claimants::’6 Major Davis. 

li I d 

evises Prevailin 
f . I 
’ TO receive attorney’d fees in & action before the Merit Sisi’ 

tkmS Protection Board (ICTSPB or Board), ab appellant must be 

’ I , 

’ 1, 

‘ I , j 

I 
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a “prevailing party” in the matter contested.7 ”Undltecently, ‘_ under the civil rights attorney fee statute, Texas State Teacher 
the MSPB had required a showing that the appellant had “sub- Ass’n. v. Garland Independent School District12 and Farrar v. 
stantially prevailed,” or prevailed on a significant portion of , Hobby.l3 In Garlcmd, the Court held that a party “prevails” if 
claims, to be a prevailing party.* Under a revised testf l  	announced in Ray v. Health and Human Services, the MSPB 
will find that “an appellant who obtains an enforceable judg
ment against the agency, or enforceable relief through a settle 
ment sgreement, is the prevailing party.”!J 

I t 

The facts in Ray involve a convoluted history of his retire
ment, return to service, downgrade, re-retirement, settlement, 
attempt to revoke the settlemeht for incompetence, and, final
ly, attempt to recover attorney’s fee 
of the decision i s  that it ‘was obvio 
entitled’tofees-even under the Board’s 

oard could have simply denied the 
y affirming the administrativej 

Instead, it reopened the appeal on its 
the opportunity to create a new test for f p s  in unnecessk 
dicta. 

The Board previously has held that the prevailing,party 
concept in the civil rights attorney fee statute applies to attor
ney fee awards under 5 U.S.C.0 7701 The Board’s revised 
test in Ray is based on the “recent” Supreme Court cases 

I ?  

successful in achieving some of the benefit sought in bringing 
suit sufficient to materially alter the parties’ legal relationship 
to one another.14 In Farrar, the Court held that the prevailing 
party inquiry turns on whether the actual relief “materially 
alters the legal relationship between the parties by modifying 
the defendant’s behavior in a way’that directly benefits the 
plaintiff.” The technical or de minimis nature of the victory is 
part of the determination of what constitutes a reasonable 
fee.15 

Based on this guidance, the Board established a three-part 
test for determining whether a party may recover fees under 8 
7701: the party must obtain enforceablej u d e e n t  against 
the agency, or enforceable relief through a settlement agree
ment; relief i s  significantly due Lo initiation of MSPB pro
ceeding; and attorney fees were incurred in a reasonable 

nt.16 M I ! . W ~did not satisf) the test becausethiss‘ettle
rnent agreement with the agency did not benefit Ray or mate
rially alter the parties’ legal relationship; it simply embodied 
the terms of the relations 

’5 U.S.C.0 7701(g) provides that the quire  paywnt by the agency involved of reasonable attorney fees i n c u d  by an employee or applicant for p employment the B o d  .. .determines that payment by the agency is warranted in h e  interest ofjustice. . ..” 
BMcWilliarnsv. Department of Treasud, 51’bf.SP.R422’/1991). 

964M.SP.R. 100. 103 (1994).
3 1 

IoSee 5 C.F.R.8 1201.113(b) (1994). 


”Hodnick v. Federal Mediation & Conciliation Sew..4 M.S.P.R.371,375 (1980). 


‘2  109 S.Ct. 1486 (1989). 


14CarIand,109 S. Ct.at 1493-94. . I 

, i  
lsFurrar.113 S. Ct. at 573,576. 

“ I ’ 

‘ I6Ray v. Health and Human Sews..64 M.S.P.R.100.103-05 (1994). $ -
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OTJAG Standards of Cond 

Professional Conduct for Lawyers.2 and +e facts determine 
the outcome in each case. "Thisarticle discusses three unfortu
nately common factual situations and provides research 
source$ needed by Army attorpeys to resolve them ethically. 

'*, ' L I '  . Army Rule 1.14 ( ent )ifontiation 
1 

~tent under a Disability) ' . i  " * ,  

legal services'client' are "secrets."s A client's identity, where
abouts, and the subject matter of a consultation2 
information received in,the cours representation-

I&e! prdtedted against discIosure.6 I ' I  . , 
t report patterns $&use domesti : ClieAInformation :, L 

violence thar amount to continuing crimes ro prevent I I  I 

imminent death or bodily ham Lawyers are permitted Army Rule 1.6 states:. 

to disclose other spouse and domestic violence, bur 
must resist improper attempts to obtain client (a) A lawyer shall not reveal information relat

+  1 f a  client unless the' -I Itation, except for disc1 '+. 

sum ,thatare impliedly authorid in order to 
Army lawyers often receive information about child abuse carry out the representation, and 

and other domestic violence. Our clients include abusers, vic- ed in paragraphs (b) [future c 
tims, friends, relatives, neighbors, and health care workers [lawyer's claim or defense] . . .'. 
who could be violating state reporting laws or AR 608-181 by 

\ I $ 3 ,  " I
failing to report the violence. When are attorneys ethically . . . .  
required to resist attempts to obtain information, ethically 
permitted ro reveal information, and ethically required to (d) An Army lawyer may reve 
report that infomation? mation when required or autho 

by law? 
The answers are not easy, Our ethical requirement to pro

tect client information yields only to prevent imminent bodily The ethical duty not to reveal "infomadon relating to rep-' 
harm or death. A multitude of reporting laws in the fifty resentation of a client" is distinct from, and broader than, COR-' 

1 DEP'TOP ARMY,REO.608-18. THEARMYFAMILY PROGRAM,ADVOCACY para. 3-10, (18 Sept. 1987) [hereinafter AR 608-181. 

OFARMY.REO.27-26. Leo.& SERVICES:RULes OPPROFESSIONAL (1 May 1992) [hereinafterAR 27-26].*DEP'T Comucr FOR LAWYERS 

3See generally Peter C .  Sheridan, Grand Jury Subpoenas to Criminal Defense Attorneys: Massachusetts Restrains the Federal Prosecutor l7zrough An "Ethical" 
Rule, 2 GEO.J. LEOALETHICS485 (1988); Survey Project,Co@dentialily. 3 GEO.J. LEO* ETHICS 113 (1989); John R. Pnypyzny, Public Assault on the Attorney-
Client Privilege: Ramifications of Baltes v. Doe, 3 GEO.J. LEGAL J.Emics 351 (1989);Anne L.McBride. Deadly Confidentiality: AIDS and Rule I.b(b), 4 GEO. 
LEGALE m a  435 (1990). 

4~ FOR ~OFESSIONAL Rums OF PROFESSIONAL Comucr 89 (2d ed. 1992) @meinafter ABA ANNOTATEDRULES].REsPoNslBLITY.ABA, ANNOTATED 

5ABA Comm. on Ethics and Rofessional Responsibility. Formal Op. 1287 (1974); but see Bernard P. Ingold, An Overview and Analysis of the New Rules of Pro- fessional Conductfor Anny Lawyers. 124 Mn.L. REV.1.18 (1989) (considering confidentiality only, Major Ingold's position is that information whether the client 
has appeared for Mappointment may be released, especially when the "client" was a "no-show"). 

6AR 27-26, supra note 2, rule 1.6. 
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fidentiality that arises under either agency or evidentiary prin
ciples. In the law of agency, an agent owes a fiduciary duty to 
the principal not to disclose the principal’s confidences and 
secrets. In the law of evidence, an attorney’s confidential 
communications and work product are free from compulsory 
disclosure. I 

‘ ,
The attorney-client privilege applies not only to matters 

communicated in confidence by the client, but to all informa
tion relating to the representation, whatever its source. The 
attomey-client privilege attaches to communicationsconcern
ing representation, even if representation is never undertaken.8 
When a prospective client consults a lawyer in good faith to 
obtain legal representation or advice, a duty of confidentiality 
may arise under Army Rule 1.6even though the lawyer per
forms no legal services for the would-be client and declines 
the representation.9 

Evidence developed as.a consequence of a breach of the 
attorney-client relationship may not be used to convict the 
client. In United States v. Ankeny;the Court of Military 
Appeals (COMA) upheld the reversal of i! conviction based on 
evidence directly derived from an attorney’s breach ‘of the 
attorney-client relationship.lo The COMA cited Military Rule 
of Evidence (MRE) 511(a),*lwhich states that privileged mat
ters, disclosed without an opportunity for the holder of the 

claim the privilege, is inddmissible. 

Imminent Death or Substantial Bodify Ham 
6“ .. 

The Client Who Wanted to Kill His Ex-Wife 

A legal assistance client, unusually upset over his alimony 
obligations, the involuntary division of his retired pay, and his 
ex-wife’s social life,’toldhis attorney that he had a gun which 
he would use to’kill his former wife. The’fegal assistance 
attorney told his supervis and they decided to report the 

the ex-wife. ‘1 I 

Some states’ bars ‘rulespermit, but do not require, such a 
disclosure. When an A m y  lawyer learns ‘that a cvent intends 
serious prospective criminal conduct, however, Army Rule 
1.6(b) requires disc]osu 

SVllz WIGMORE,EVIDENCE5%2292,2304(McNaughton rev. ed. 1961). 

Army Rule I.6(b)states: 
I 

A lawyer shull reveal such [client] informa
tion to the extent the lawyer reasonably 
believes necessary to prevent the client from 
committing a criminal act that the lawyer, 

1 ,believesis likely to result in imminent death 
ubstantial bodily harm. or significant 

ent of national security or the readi
ness or capability of a military unit, vessel, I 

aircraft,or weapn system.12 

Army Rule 1.6 differs from the American Bar Association 
ich it was generallypatterned: 

Army Rule 1.6 attempts to resolve this 
dilemma fietween prevention of harm and 
protection of the client] by removing discre
tion and mandating disclosure , , . . The 
ABA Model Rule instead gives the attorney 
discretion to reveal information relating to a 
client’s!intention to commit an offense 
involving imminent death or substantial 
bodily harm.*? t 

I ’ 

A 1965 ABA opinion14 held that a lawyer must be satisfied 
“beyond a reasonable doubt” before disclosing the client’s 
intent to commit a crime. However. under Army Rule 1.6@), 
two levels of analyqis should be conducted before lawyers 
decide whether or got they must disclose. First, they must 
form a “belief’ about the client’s intent, ability,.and mpacity 
to commit the crirnind act. Is the client “likely” to commit 
one of the specified criminal acts? Second, what (a) informa
tion does the lawyer (b) reasonably believe (c) i s  “necessaryto 
prevent the client” from pommitti ne of the specifiedcrim
inal acts? l%e former standard, ly fol]owed before the 
era of the ABA Model Rules, was “beyond a reasonable 
doubt.” Army Rule f&b) does not require that exceedingly 
difficult level of attorney inquiry and $atisfacdon.ls 

The client’s death threat in this second case clearly met the 
exception. 1 ThisJdiffersfrom the first situation, where the 
‘‘bodilyharm” exception did not apply-the death already had 
OCCUrred. 

. . /i ‘ , 

9ABA Comrn. on wlics and Professional Responsibility. F o d  Op. 90-358 (1990). .! 

1 I 

‘O30M.J. 10. I3(C.M.A. 1990). 

United States. R. Evm.51l(a) (1984) bl-einafter MCM].M MANUAL mR C~RA-MAR~AL,  

IZAR 27-26, supru note 2. rule 1.6(emphasis added). 1 

I3lng01d. supra note 5, at 19. 

I4ABA Comm. on Prof. Ethics and Grievances.Formal Op. 314 (1965). 1 . 

r ,15Seealso Ingold, supra note 5, at 19 n.117. 
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Mandatory Disclosure Under;Amy Rule 1.6(b)Applies 
Equally to Defense Clients, k g a i  Assistance Clients, 

I and the A m y  as a Client 
I , , ‘ 1, ” ;i! 1 I * 

Mandatory disclosure under Army Rule y I.6(b) depends on 
neither the attorney’s duty position nor ‘the’client’sit,atus. The 
rule applies across the board whenever kttorneyd‘have infor
mation gained while representing individual mhif&y justice 
clients, individual legal assistance cl 
defense lawyer fad& with disclosi 
future crime, however, obviously was the primary concern 

Rule 1.6(b) was drafted., 
dule 1.6(b) focuses only 
it a &mind act; thkre 

ences to,others such as rictims of abuse and stalking, family 
membeq, and cowqrkers. 

’/l I 
A Decision Not to Disclose Should [. 

, Not Be Subject to Rewdnat ion  

What are the di 
“wrong” decision is made? ,Although our clients have expec
tations of confidentiality, undoubtedlf; no one’fwantsto see 
child abuse or other serious crimes committed. Take comfort 
in kalizing that there can be i d  “wrbng” imswkx’s in this aka. 
“The lawyer‘s exercise of disktion not ‘iotliscldse hforma

lawyer to decide on an ethical stance to take ‘ 1  ) , I  ‘ 

when faced with a question of action to be T 

taken.” 

l6AR 27-26. supra note 2, para 7i. 

17 Arthur J. Goldberg, TheNineteenthAnnual Kenneth 1.Hodton Lrcntre: Mili 

r9AR 27-26 supra note 2, rule 1.14, eomment (client under a disability). 

-r:’.l fieporting Spouse Abusel Client Under d Disability 

nt’s husband fre
quently threatened her, sometimes displaying a gun. The‘fear
ful client-a past victim of domestic violence-was 
intimidated, pet clearly instruc 
%neabut her fear of her husban 

’ 1 I t  I 1 

The disclosure exception of Army Rule l.b(b) dih not apply 
because the client was not the one likely to commit any future 

1 

,‘) ’ 5 

advising ‘arclient imp^ domestic violence 
or abuse bhould ;attempt to maintain a normal 1 attorney-client 
relationship19 and should hesitate to reveal infohation about 
the abuse or the client’s condition until the client authorizes 
this disclosure. This requires making a serious, noncoercive 
attempt topemlade the alient taauthorize reporting the abuse. 
Usuall)r suggesting Wt,the client meet with trusted third per
tiom ,is helpful. Iflthe dient:agres, the ulidrit’s relatives or 
mental ,health professionals can assist the client to appreciate 

m requires rep0rting.m 
1 .  	 1 

$ 1  :r 1 

ent from a client fail, protec
tive action by the attorney may, nevertheless: -belethically 
appropriate-even against the impaired client’s directions.*’ 
In extreme cyes, an aqqrney may have no choice but to treat 
the spouse abuse as a continuing, future crime and to make a 
proper report,to authoriti?. ,; ( ,  

. . ~ Reporting ghild Abuse I * I 

1, * r I,! I’ I , , 

The Army’s family advochb &u’lationgenedy  requires 
individuals to report suspected child abuse, except for attor

_- .- .. 

1 

I I 

; 1 . 

-


/

-
mAttomeys are remindedthat military law does not recognize a doctor-patientprivilege. 

ABA ANNUTATEDRUES. supra note 4, at 241 (limited disclosureof the client’s condition may be‘duthon’zedwhen laking prote 

“Nancy E. Stuart,ChildAbuse Reporling: A Challenge to Attorney-Client Confidentialify. 1 GEO.J. L ~ A LEnocs243.24671987). 5 ‘? ’ .‘ ’ > 
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- -  

neys,p who are‘givendiscretion to rebri. “A military lawyer 
has no obligation to make a report of spouse or child abuse 
that comes to his or her attention as a result of a privileged 
communication unless the communicafion clearly contem-

T”i 	plates the commission ofafuture crime.^ Army liwyers are 
permitted (but not required) to report past child abuse, even 
against their clients’ wishes. Unless the child abuse has truly 
ceased, however, Army lawyers may treat it as a continuing, 
future crime which they are ethically required to report. 
When an attorney doubts a client-abuser’sintent or the likeli
hood of future abuse, the attorney should consult a trained 
health care professional.= 

Court Orders, Search Warrants,and Attorney Subpoenas 

In a situation involving a past crime-such as thelfirstcase 
involving the unexplained death of a baby
investigatorslmight decide to seek a jioa1 order compelling 
release of the information from an attorney.26 T)e Army 

lacks special procedures for search warrants and subpoenas 

involving attomeys’and their records. However, the Depd 

ment of Justice Criminal Division considers several elements 

before seeking to subpoena an attorney: the subpoena cannot 

seek peripheral or speculative in 

attempts to obtain the informatio ternative Sources 

have failed; the reasonable need for the information outweighs 

the potential adverse effects on the attorney-client relation

ship; and the information sought is not prokcted by a valid 

privi1ege.m‘ ’ 


An initial (not final) order for client information, in the 

nature of a search authorization or subpoena, might be issued 

by a military magistrate, an Article 15-6 investigating officer, 

an Article 32 officer, a convening authority, or a board of 

inquiry. The lawyer would be forced to invoke the privilege, 

unless the client had authorized a waiver,zs until required to 

comply with the final order of a court or other tribunal of 

competent jurisdiction, after appeals havC been exhausted.29 


I 

Z3“Everysoldier, employee, and member of the military corn ty will report information about known and suspected cases of child abuse to Ihe RPOC [report 
point of contact] or the appropriate m i l i td  law enforcement agency as soon as the information is received. (But see appendix D regarding privileged communis
tions).” AR 608-18. supra note I ,  para. 3-9 

%Id. app. D. para D-4. , 

uStuart, supra note 22, at 249 

26AR 27-26, supra note 2. ru ,Disclosure Compelled: ived Anomy-Client Privilege with Trip 10 
SlunjJ A.B.A.J., Dec.1990,at 39; Richard L. Fricker, Doing Time: Figfir over Fee Disclosure Lands fail, A.B.A.J.. Feb. 1990, at 2

P 
para. 9-2.161(a).subpara E (1992). ABA A N N ~ A E DnDEPmWENI. OF JUSITCE. S T A m  ATn]RNEYS’ MANUAL. RULES,supra Bote 4, 

Model Rules of Professional Conducs Rule 3.8(0 {Special Responsibilities of a Prosecutor). At the ABA 1990 midyear meeting, the ABA House of Delegates 
amended Rule 3.8 by adding a new section (0 limiting prosecutors’ subpoenas of lawyers and new,commentary. The amended text of ABA Model Rule 3.8 now 
provides 

L “  

or pther criminal proceeding to present evidence about a past or present client unless: 

(I) the prosecutor reason? 

, (i) t$q infonytion reason r\ot protected from disclosure by any applicable privilege; 
I ,  , , 

-(ii) the evidence sought is essential to the successful completion of an ongoing investiaationor prosecution;-
I 

re IS no other feasible altemtiv 

(2) the prosecutor obtains prior judicial approval after an opportunity for an adversarial proceeding. 

Comment 

.... 
.; ’ 

Paragraph (0is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal proccedigs to those situations in wbch 
there is a genuine need to intrude into the client-lawyer relationship. The prosecutorj s  required to obtain court approval of the issuance for 
the subpocna after an opbrtudty for an adversarial hearing is afforded in order to assure an independent determination that the applicable 
standards are met. 

Id. at 397-98,598. 


A m y  Regulation 27-26, effective 1 May 1992. did not incorporate subsection (0 of amended ABA Model Rule 3.8. Courts-martial are ephemeral and do not 

spring into existence until charges have been referred. TheUniform Code of Military Justice and the Monuaffor Courts-Marrial have no p 

d m  for occasions when a ~ a l 
counsel would like to obtain “priorjudicial approval after an opportunity for an adversarial proceeding.” 

ake MCM,suprn llote 11, MIL.R. E m .  5M (defining attornq-client privilege). 
” . i  I‘ 

”AR 27-26. supra note 2. rule 1.6comment. 
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&onab$shbtrldknowbravdzata 

I ~rmyscreening of ethical violations by Amy lawyers in the ) 
Judge Advocate Legal Service nnd all lawyers practicing ' 1  

before Army courts. 

Army Regulation 27-1 

Supervisory lawyers willforward credible evidence of miscon
duct involving mutters of significance to the military practice 
of law to the Standards of Conduct Office (SOCO),Office of 

tiating preliminary screening inquiries (PSIS) into allegation 
of professional impropriety lodged against members,of the 
Judgk Advocate 'Legal Service or civilian attorneys practicing 
before Army courts. However. not every allegation leads to a 
PSI;only (1) "credible evidence" that raises (2) a "substantial 
question" regarding a lawyer's honesty, trustworthiness, or fit
ness as a lawyer in other respects will be forw 
by supervisory lawyers.3l I ' I 1' ' 

As a rule, supervisory lawyers analyze an ethical complaint 
using a two-step process: First, is the allegation credible? 
Second, if the allegation is credible, .does it amount to a sen
ous offense? If the answers to both questions are "yes," the 
SOCO routinely issues a memorandum, for TJAG, tasking a 
senior supervisory judge advocate (normally the senior judge 
advocate of a major Army command (MACOM)) to conduct a 
PSI into the allegations. 

The "credibility check" procedures outlined above were 
exercised recently in the 

' 1 I f
Adsee generally Fred A Critical Lo 
to invoke the privilege). . I  

-PSI-,beingcondwted. Both cmes were closedby hf=w?i
sory,jvdge advocates prior to.PSIS because the allegatio 
yere not sufficientlycredible to warrant further action. 1 

b , , i  i l  I 1 /3L 

j ,  ".Thefollowing tw6 cases dea1,witbfour ethics issu 
t i 1 

(1) The formation and duration of-an attor-' 
neydient relationship.,,t 

li,, I 1 
'(2) ;The legal and ethical obligations owed I I ,  I 

:) . 	 by a second attorney to respect an existing b) ! 
attorney-client relationship. ., 1 I > ' I  

(3) ne 'ef i ich rule that &quires an at 
to advise an unrepresented person to seek 

' ~flegal~adhce. 1 1  I 

rj '* (4 .', ) I 
, I ((4) The kpecial ethical respons 

$ 6  ' placed on 'a'trial counsel to assu 
- . - .accused (a) is advised of both the right and ._ 

the procedure to obtain counsel, and (b) is 
ided a reasonable opportunity to obtain 

I

seI. Mr. Eveland. )I 

Anny Rule 4.3,commrmt 
(Dealing with Umpmentedperson) ' ' 

AnialmunselshaUnotseektoobtainfiamw unrepmentedaccd 
a waiverqfhpmntprenial @hf~.A M m e 1  shall make rea
&&@om toawure rhattheacClLFedhar been advi~edaflheright 

&re fbrobraining counsel and has been given w n 
'ableopportunity*ldobtain'hwei 1 ' 

' 

lh lavyerforaqectoraccusedmurtbenaPjfiedbeforequedon
ingyhendre questionkr hor.&& 

h e r h a s '  
1 1 

I 
. R  uty ,

"See generally DEP'TOF ARMY, REO. 27-1. JWWE ADVOCATELEOALSERVICE, para. 73cl(15 Sept. 1989).(this procedure is in thc dpproved &cd regulation 
pending publication); see also Prof. Resp. Notes: Supervisory Judge Advocates' Closure of Uflounded and Minor Cases, ARMYLAW.,Sept. 1994, at 51; AR 27
26, supra note 2. 1 : ,  r . * ! , ,  , r r ~ !i 
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In the first case, Captain B, a defense counsel; complained 
that trial counsel had questioned her client without permis
sion. After the trial counsel’s Supervisor conducted a credibil-

F“ 
ity check, the matter was dropped as not warranting a PSI. 

Criminal investigators questioned Specialist A regarding 
allegationscthatgroup sex videos were being made at her mili
tary installation. Although she was not read her Article 31 
rights, her statements revealed that she had engaged in con
sensual oral sex with one officer. Because of the numerous 
military suspects, there were not enough local United States 
Army Trial Defense Service (TDS) lawyers for eveG witness, 
victim, or potential suspect. After the questioning, Specialist 
A conferred by phone with Captain E,a TDS lawyer stationed 
at a geographically distant installation. Specialist A and C a p  
tain B did not have a face-to-face meeting until three months 
later. Neither Captain B nor anyone else from TDS recalled 
advising lawyers at Specialist A’s installation of the represen
tation, even though somehow the Article 32 investigating of& 
cer learned of the representation and called Captain B one 
month after Captain B had spoken with SpecialistA. 

Specia1ist A (after ’peaking with her TDslawyer’ Captain 
B, temporarily departed her unit to attend a for 

months. Sometime during that perid, Captain unsuc
cessfully telephoned the unit to notify Specialist A that Cap
tain B’ssuperiors had assigned her to be SpecialistA’s lawyer. 
After Specialist A graduated from the military school, she 
finally called Captain B, who advised her that because the 

f l  	command was only going to give her a letter of reprimand, 
“You won’t need me any more.” 

TWO more questioning sessions occ~rredBfter Specialist A ~ 

initially talked with Captain B. First, criminal investigators, 
and, next, two trial counsel questioned Specialist A about her 
sexual involvement with the one identified oficer, as well as 
others. Although criminal investigators suspected that Spe
cialist A was lying when she denied sexual involvement with 
anyone other than the first officer, they declined to advise her 

The supervisor then placed Specialist A under oath. Spe
cialist A insisted that she had told the two trial counsel that 
she “had a lawyer, but . . .wasn’t sure if she was still my 
lawyer, if I was supposed to talk to her about this.” Specialist 
A stated that although both trial counsel were present when 
she told them she had a lawyer, she was not sure that she men
tioned Captain B by name. 

The supervisor determined that Specialist A was very con
fused about her relationship with Captain B, and was unsure 
of pngoing representation because “she didn’t know anything 
about the case.” He concluded that when Specialist A spoke 

, to Captain B after paduating from the school, Captain B knew 
very little about the case and told her client to call if “some
thing else came up.” He also was “convinced beyond doubt” 
that Specialist A never mentioned to the trial counsel that she 
was represented by Captain E. 

.The supervisor’s report noted that Specialist A went to the 
trial counsel, on the initiative of the Social Work Services 
Program,for consideration under the Victim Assiptance pro
gram. This occuved before any “criminality came to light,” 
when Specialist A was Seen as a vulnerable, confused young 
woman, The supervisor’s reco-en&tion, which the S m O  
approved, was that the case be closed without formal investi
gation. : 

Army Rule 4.3, Comment 
(Dealing with Unrepresented Person) 

lawyer should not give advice to an unrepresentedperson 
other than to get a Inwyer. 

b * 

In the second case, Captain X represented Sergeant Z, a mil
itary policeman (MP)under investigation for adultery and 
fraternization. Private Y,also an MP, had made a sworn state
mknt to criminal investigators that she had sexual intercourse 
with Sergeant 2. Private Y called Captain X’s  one-person 

of her Article 31 rights, .on the ground that she was a mere 
victim and not a suspect. The trial counsel told Specialist A 
that she was suspected of sodomy and read her Article 31 
rights. Specialist A then signed a waiver. I 

Captain B found out about the questioning. She and her 
Senior Defense Counsel complained to the installation’s Chief 
of Military Justice, who assured them that it had been a mis
take, and that the trial counsel simply did not know that Spe
cialist A had a lawyer. 

The trial counsel’s supervisor conducted a “credibility 
check.” and placed wjtnesses under oath. I Both trial counsel 
emphatically denied that Specialist A had ever mentioned that 
she was represented by Captain B or that she had even talked 
to an attorney.; my both assured their supervisor that they 

f- would have stopped the interview immediately if Specialist A 
had mentioned that fact. Both asserted that they were very 
surprised to learn later that Specialist 4 had talked with Cap  
tain B. 

, .  
t i  

, , office requesting an attorney. 

When Captain X recognized that Private Y was the com
plaining witness against his client. Sergeant 2, he told her that 
he would arrange for alternate counsel and qudstioned her 
about the case. Private Y told Captain X that she was in trou

, bie for making a false official statement. She said that she had 
lied to criminal investigators when she that she had sexu
a1 intercourse with Sergeant Z. Captain X subsequently used 
the information he learned from Private Y to her disadvantage, 
but to the advantage of his client, Sergeant 2. 

The TDS Regional Defense Counsel (RDC) con 
“credibility check” ause gf his concern that Captain X’s 
conduct in discussing the case with the complaining witness 
violated Army Rule 4.3, forbidding a lawyer from giving 
advice to an unrepresented person, other than to get a lawyer. 
Private Y told the RDC that she did not consider the informa
tion concerning the false OfficiaLstatement to be privileged, as 
she intended to freely relate it to anyone. 
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~ The RDC found no ethical violations, because Captain X 
had lpromptly told Private Y that he could not advise hei-he 

9 already was representing Sergeant 2,whose interests conflict

* '  Reserve Component GOLO *Course 
, 0 / I  

NEW! The Judge Advocate General's School recently 
scheduled a Reserve Component GeneraYSenior Officer Legal 
Orientation Course for 1 February to 3 February 1995. 'Pre
requisites for attending are the grade of brigadier general & 

The RDC relayed the information to the Chief, m S  (the 
designated senidr shpervisory judge advokate), who sought 
the SOCO's'approval not to open a PSI.rTl-16 SOCO agreed 

.

and National Guard officers with the legal responsibilities and 
,issues that [hey will encounter. Speci pits include admin
istrative and civil law, criminal law, r.iond and intema
tional law, and contract law. 

'kJUPGE ADVOCA'IE GENERAL'S " ' I  

CITY, HOST UNIT 1 

, Long Beach, CA 90815 

Univ. of Washington ~ , Int'l-Ops Law '-

Law School Contract Law 
L Seattle, WA 78205 

' 87thLSO ' '  

Aurora,CO 80045-7050 " 

GR4 Rep COL Reyna 
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1 THELJUDGEADVOCATE GENEaL'S 
SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING, AY 95 (Cdntinued) 

CITY, HOST UNIT i '  ACGORCGO 
f " D A I F 2  -* SUBJECT~STKUCTOWGRAREP 

4-5 Mar 95 	 Columbia, SC AC GO MGGray 1 '  , MklDanaWendt r 1 ' 

120th ARCOM RC GO BG Sagsveen ' I2OthiQRCOM 
Univ of SC Law Schoo Crim Law, MAJ Winn Bldg. 9810, Lee Rd. 
Columbia, SC 29208 Ad&Civ MAJ Hernicz Fort Jackson, SC 29207 

GRA Rep L K  M e M m  Storey (803) 751-6152 

10-12 Mar 95 	 DalladFort Worth AC GO MG Gray COL Richard Tanner 
1st LSO RC GO 5 I '  

I 401 Ridgehaven . 1 
Stouffer-Dallas Int'l-Ops Law LCDR Winthrop Richardson, TX+75080 
2222 Stemmons Freeway Crim Law MAJ B ~ l l  (214)991-2124 1 -
Dallas, TX 75207 LTC Hamilton 

11-12 Mar 95 	 Washington, DC AC GO BG Huffman CFT Robert J. Moore 
10th LSO RC GO BG Cullen loth Is0 
NWC (Arnold Auditorium) Int'l-Ops Law MAJ Whitaker 550DowerHouseRoad 
FortLesley J. McN& '7 Contract Law Mkl Ellcessor * " Washington, DC ,20315 * 
Washington, DC 203 19 GRA Rep LTC Me&/- Storey (301) 763-3211/2475 

18-19 Mar 95 	 San Francisco, CA AC W MG Nardotti MAJ Joe Piasta 
5th LSO RC GO BG Sagsveen, BG 717 College Avenue 
Sixth Army Conference Room Lassart, BG Cullen Second Floor 

Ad & Civ Santa Rosa,,CA 95404 

f i  I .  , - Crim Law 
i , GRARep 

1 .. I 

I T 

1-2 Apr 95 Indianapolis, IN,  ,ACGO 
National Guard ,RC G o  

Ad & Civ 
Crim Law , I1 %Kohlman (3LJ) 4574349 I ,i 
GRA Rep LTC Hamilton 

AC GO Nardotti 
KC GO LaSSart 
Contract Law MAJ DeMoss 

7499 Augusta National Dr. Int'l-Ops Law LTC Winters 
Orlando, FL 32822 GRA Rep Dr.Foley 

83d ARCOMBth LSO/ 
I Ad&& MAJ J. Frisk ' 

$ CrimLaw MAJWright 8 Blacklick, OH'43 
GRA Rep COL Reyna 

I lLTDSN 850-5434 
1 1 - 1  9 ' 1  I . , i  

MG dott ti I I-ETC~ m dB:&WIS; Ir. 
! ' BG Cullen ' ' IrkC, 3d TransBde' 

P Cobs of Engineer Ctr. MAJ Hughes 3415 McClellan Blvd. 
MAJ A. Frisk . Anniston, AL 36201 

3 . I .  

COL Re 
t _ .(205) 93? 

f h i I 

I 
I ! '  ' , I 

) r "  
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THEJUPGE ADVOCATE GENERGYS 
I f  SCHOOL C,ON”WNG m G A L  EDUCATION (ON-SITE) TRAINING, AY 95 1 -1 I 

CITY, HOST UNIT AC GORC GO 
DATE‘ Ik


12-13 May 95 ,!GulfShores, AL * Y ;?$ AC GO I! 

r .‘i iALARNG RC GO ( ”  BG Cullen 
I li . .  ContractLaw , MAJ Hughes 

\ Int’l-Ops Law. MAJ Martins 
GRARep I Dr. Foley 

(MedForces 89th ARCOM r 7 ’ I 
Day is 20 May) 3130 George Washington Blvd. 

Wichita, KS 67120 $ 1 

LTC Menk 

I 

I *. .  

c 

JCOLLarry Craven’ 1 
‘Officeof the Adj General 
A m AL-JA 
P.O.Box 3711 
Montgomery, AL 36109 

1 .  ; * : .  ( 1 1  

LTC Keith H. Hamack 

Fort Sam Houston 
San Antonio, TX 78234 
210) 221-2208 , I  ’. I I 
DSN 47 1-2208 

I t 

1 , Notes from &e Field 

$ 4  

Are you crunched for time? Too many ciients wanting too 
letters drafted? Not enough support staff to help you 
the.copy machine and copy y ished letter for the 

c&,, b&i1ien{file, the’ reding file e redacted version 
bnusual” matters? If your ofice is 
ere I work, thei you are faced with 

having to do more work with less time, with eten less support 
staff. medream of practicing law fades further into the dis

yo“shggle!dith a jammed copy with eight 
clients waiting to ’be seen7 I L  

I ’ I  
ttneasureof relief froin the on 

resources,:however,! by Automating your correspondence. I 
prepared a WordPetfectjmacro which will, with a few key 
strokes, spell check a document. Save it to disk, and, when 
required, print m e  otiginal, one client copy. one client file 
copys One reading and a redacted mpy* Without 
having to leave my’desk; I Pull the’Fopies Off Of my 
printer, hand E copy to the client, and put the rest in the “to be 
filed” bin. I Time sayed;jiat least five:minutes,<forevery new 
letter produced. ’ follows are the macro keystrokes 
required to perform these functions I just de 

sired to add,*change e features
,you need to be,fapil wordper

( 1 [ I ( ’  + - )

(hhek ALT is the key labeled “UT,”and P i s  the ‘‘P”key). 
This ‘will be name of your macro. You are now asked to 
describe the Macro. Icall mine “4 copies.” After you hit 
“enter,” the Macro definition ?gins. Now hit “enter” again, 
to end the definition. What ‘you have dohe is opened a file 
called ALTP, which you will nowltall up by hitting ^F10 
again: ‘YOUare now told that ALTF’ already exists. Type the 
digit 2: This brings you to the macro editing screen. YOU 
must now enter the text*codes and keystrokes EXACTLY as 
shown on the reprinted WordPerfect Macro at the end of this 
note (with the exception of the little underlined “0” between 
regular text; this symbol represents a $pace between words 
and i s  put in automatically when you hit theppace bar). If you 
miss anything, the macropdl not wsrk right. To get at some 

, 
of the commands, you must hit ^Pg (hold the CTRL key 
down while hitting the PgUp key) h brings a menu of 
commands. Scroll through, and hit “enter” when you find the 
appropriate command. For cclmmands that do not appear in 
this menu (like yo^ sim;ly’~~se the reg“lar Wor#er
feh command (ie., for {Spell},hit the F2 key). Certain other 
commgnds, like {Enter), (Home); &j {up] me accessed by 
typing ^_Y first, then the desired key. If you do not type the ̂ V 

‘,first,these keys will do what they normally do, without 
becoming a part of the macro. Please refer to your Wordper
fect documentation under the heading of “Macro editing” for 
more guidance. You may need dplexperiment a bit*,,When 
finished copying the four WordPerfect.Mmo, hit “exit” (F7) -,,,<: to save !he macro. Findly, bp. sure the qocuments for which 

r . ! , i d  you use this macro are prepared wish guch ;use in mind. For 
In your pprdPedpt”&iting screen, prys T 1 0  (where ^ is example, if you want to redact social security numbers, you

the key labeled “CTRL” and F10 is the “F~b’’function key). will need to insert “SSN:”in front of any such numbers as you
This starts the Macro definition process. Now type ALTP type your document if you later want the number redacted. 
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If you are unable to get this macro to work, I can send a Gunter Filippuci ' * 
copy of the macro already prepared. You can then just copy it A'ITN: AERJA-SLC-LA/IL 
onto your hard drive in the appropriate directory, and you will ' Southern Law Center (Mannheim) 
be ready to go. Simultaneously press ALTP to invoke the Unit 29901, Box 23r" macro. Just send a new and unused (r do not want to risk APO AE 09086 

Acatching any viruses) 3.5" diskette to the following address 
and I will return it with the macro: 

(DISPLAY OFF) 

(Spell13 (Enter)

{Home)(Home1{Up}{Page Up) 


{SaVe)(PAUSE) 

(Home){Home)IUp)(Page up) 


{Print)1 
{Home){Home){Up) 

t 125.25 (Enter)
r - i  a :(Format)l33( (Bold}{Font)l7 

(Under1ine)C { Fymat} 13,4(Ex 

{Enter)(Enter) 

(Print11 


Gunter Filippuci, Attorney-Advisor. 

f 

Appendix ' 

i i - , 
I 

~~ I , .  
u 

{Replace}n{UP)CLIENT{Del~(Pel~~Dell~Del)(Del)(Del 
{Search)FILE(Search} (Print1 1  

f l  
(Word Left)(TypeoverlREADING(TypeoverI{Printll 

(CHAR)l-Do you want a redacted version of this document? (Y 
1

(CASE}{VARIABLE)l--y-yes-Y 


* ,  p 1 1 1  

{LABEL)no-{Home)(Home){Up){QUIT) , I 

1 .{LABEL)yes-(TEXT) redact-Wh I 

(ON NOT FOUND){GO)next-
(Search){VARIABLE)reda
{CALLIDelkte- 1 1 

{Bold)***REDACTED*** {Bold) 

(LABEL)another-(Search)(Search)
{CALLIDelete- I 

{Bold}***REDACTED*** {Bold) 

{Golanother
 -. 1 

.I 
3
' , I  1 1 

{LABEL)next-(TEXT)second-what is the 6next.narne ish to redac I 

{Page UpllPage UP)(UPI 
{ON NOT FOUNDt(GO3delete SSN--

S I 

. ,  

{Search)(VARIABLE)second-{Search) 
' I .

(CALLIdelete

{Bold)**?REQACTED***l {Bold): , 
{LABEL}again-(Searchl(Search1 

{CALLIdelete

(Bold)***REDACTED*** (Bold) 

, L t < I . ! 
% - ;r 

(Golagain
e 
(LpBEL)Delete-{Wofd Left}{Rel WordllRETURNl ' I 4  1 I S 

(LABEL}Delete-{Word Left1 (Del Word){RETURN) 
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{LABELIdelete SSN- i J t r !  [ 


{ON NOT FOUND)(GO>redacted--~,
. I .  

{Page UpiJqgge ~~j~Upf{Seal;~h)S6N:{Search}{Wo 
{Bold)***REDACTED*** {Bold) t i  L~ ' ' ' ' { , e  

f l
{SearchlSSN:ISearch){~ordRigh.q]{Del Word) ,; ' I 

{Bold}***REDACTED*** { B o l d )  I 

'1 J 

{LABELIredacted
{ON NOT FOUND}{GO)print-

{Search Left)reading{Search}{Word Left) 4 


REDACTED{Del){Del){Del){Del~{Del)~Del~~D 


t 

CLENews 

r
1. Resident Course Quotas 

Attendance at resident CLE courses at r h e  Judge Advocate 

General's School (TJAGSA) is restricted to those who have 

been allocated student quotas. Quotas 

courses are managed by the Army Trainin 

Resources System (ATRRS), the Army-wide automated quota 

management system. The ATRRS school code for TJAGSA 

is 181. If you do not have a confirmed quota>in ATRRS, 

you do not have a quota for a TJAGSA CLErcourse: 

Active duty service members must obtain quotas through their 

directorates of training or through equivalent agencies. 

Reservists must obtain quotas through their unit training 

offices or, if they are nonunit reservists. 

Al": ARPC-WA-P, 9700 Page Bou 

63132-5200. Army National Guard personnel request quotas 

through their unit training offices. To verify a quota, ask your 

training office to provide you with a screen print of the 

ATRRS R1 screen showing by-name reservations. 


2. TJAGSA CLE Course Schedule 

1995 
C * ?  ! - * 

9-13 January: 1995 GovemmentContraci h w i k $  
(5F-Fl1). 

10-13 January: USAREUR Tax CLE (5F-F28E). 

23-27 January: 46th Federal Labor Relations Course (5F-
F22). 

23-27 January: 20th Operational Law Seminar (5F-
F47). 

6-10 February: 128th Senior Officers' Legal Orientation 
Course (5F-Fl). 

i ' . I C ;  r. 

6 Fediuary-14 'April:t 1316th'BaSi 
C20). 

\ 

r i 

kga l  Assistance Course (5F
~ 2 3 ) .  

6-17 March: ,134th Contract Attorneys' Course (5F-

C i , 

20-24March: 1% 
]ationsCourse(5F-F2 

27-31 March: 1st Procurement Fraud Course (5F-
F101). 

i. L 1 

3-7 April: 129th Senior Officers' Legal Orientation Course 
, I 

17-20 April: �995 Resdve Component Judge Advocate 
Workshop (5F-F56). :', i : f ' ~  f l * , ' T '  

J [  : , 
17-28 April: 3d Criminal Caw Advocacy'Course (SF-

F34). ' ( 1  

24-28 April: 21st Operational 
F47). F 

' 1-5 May: 6th 'Law'for Legal 
71Dm20/30). 
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1-5 May: 6th Installation Contracting Course (5F-
F18). 

rz 15-19 May: 41st Fiscal Law Course (5F-F12). I 

15 May-2 June: 38th Military Judge Course (5F-
F33). i 

22-26 May: 42d Fi 

. h 

rs’ Legal Orientation C o m e  
(5F-Fl). 

! I 2  

, 12-16 June: 25th Staff Judge Advocate Course (5F-
F52). 

19-30 June: JAlT Team Training (5F-F57). 

19-30June: JAOAC (Phase II) (5F-F55). 

5-7 July: Professional Recruiting Training Seminar. 
, I 

5-7 July: 26th Methods of Instruction Course 
MO). 

egal Administrators’ Course (7A-

I 10 July-15 September: 137th Basic Course (5-27. 
C20). 

17-21 July: 2d JA Warrant Officer Basic Course (7A
550AO). 

~ 24-28 July: Fiscal Law Off-Site (Maxwell AFB). 

31 July-16 May 1996: 44th Graduate Course (5-27-
C22). 

31 July-11 August: 135th Contract Attorneys’ Course (5F-
F10). 

14-18 August: 13th Federal Litigation Course (5F-

F29). 

14-18 August: 6th Senior Legal NCO Management Course 
(5 12-71D/E/40/50). ’ 

21-25 August: 60th Law of WarWorkshop (5F-F42). 
1 0 < 

21-25 August: 13ist Senior Officers’ Legal Orientationp 
Course (SF-FI). I ,  I ) 

,, 
28 August-1 Septembek 22d Operational Law Se 

(5F-F47). 

6-8 September: USAREUR Legal Assistance CLE (5F-
F23E). 

11-15 September: USAREUR Administrative Law CLE 
(5F-mE). 

1 1 -15 September: 2d Federal rts and Boards Litigation 
Course (5F-F14). 

18-29 September: riminal Law Advocacy Course 
(5F-F34). 

3. 	Civilian Sponsored CLE Courses 
> ’ 

March 1995 

1-3, ESI: Contracting with Foreign Governments, Wash
ington, D.C. 

3, ESI: Contract Accounting Systems for Small Business
es, Denver, CO. 

6-8, ESI: Managing Information Systems Projects, Wash
ington, D.C. 

7-10, ESI: Negotiation Strategies and Techniques, Dallas, 
TX. 


8-10. ESI: Continuo mprovement and Total Quality 
Management, Washington, D.C. 

13-17, ESI: Operating Practices in Contract Admin 
tion, Washington, D.C. 

13-17, ESI: Managing Projects in Organizations,Washing
ton, D.C. 

13-17,ESI: Risk Management, London, England. 

14-17, ESI: Business Process Reengineering, San Diego. 
CA. 

. 16-17, GWU: Best-Value Source Selection, Orlando, FL. 

17, ESI: Sole-Source Contracting,Washington,D.C. 

20, GWU: Govern ntract Compliance: Practical 
Strategiesfor Success, Washington, D.C. 

,GWU: Construction Contracling Law, Washin 
D. 

20-24, BSI: Project dership, Management, and Com
munications, Washington, D.C. 

21-24, ESI: Source Selection: The Competitive Proposals 
ContractingProcess, Washington, D.C. 

27, ESI: Federal Ac ition Regulation (FAR) Update, 
Washington, D.C. 
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27128, GWU: ;Bonds and Insurance, Washington,D.C. Jurisdiction 
8 
* A  Kentucky 30 June annually 

27-31, ESI: Scheduling and Cost Control, London, Eng- Louisiana** 31 January annually 
land. 1 1  	 Michigan 31'March annually " F 

Minnesota 30 August triennially 
28-3 1, ESI: Managing Cost-Reimbursement Contracts, -MiSsissippi** 11 1 Augustannually ' ' 

<Washington,D.C.' Missouri 31 July annually
I Montana 1 March annually 

I ,  

I' ' I '  1 August annually 
WU: Federal Procurement of Architect and Engi- 30 days hfter pro& 

neer Services, Washington, D.C. North Carolina* 28 February annually 
31 July anhually ' i 

30-3 1, GWU: Govemment Contract Claims, Washington, 
D.C. 

31 January biennially 
1 ' 15 Febhhry annually 

Oregon Anniversary of date of bird-
new admitt 

e FO?further'infotination on Civilian couikes: please contact bers report 

28-31, ESI: Procurement Management, Washington, D.C. IMhchhnually ' ' I 

the institution offering the course. The addresses are listed Zn period; thereafter triennially ' 
mber 1994 issue of The A m y  Lawyer. Pennsylvania** Annually as assigned

1 , I 1 1  4 .  RhodeIsland ' ' 30 June annually
4. Mandatory Continuing- Legal Education Jurisdictions South Carolina**-

and Reporting Dates 
P I 1 ~ ! { 1 i  

Tennessee* 1 , 
, .I ' 

' I  1 1  
Texas Last day of birth month annually

Jurisdiction 	 PeDorting Month Utah 31 December biennially ' :' ' 
31 December annually 

i, , I
15 July annually 

Arkansas 	 30 June annually Washington 31 January triennually 
1 February annually West Virginia 30 June biennially
Anytime within t h y  *isconsin* ' 

1 ' 3 ! ! , 1  31 Decembe: biennially I " P 

Delaware 31 July biennially Wyoming 30 January annually ( 1 ,  

FJprig $ 1 Assigned month triennially 
Georgia 31 January annually F& addresses' hid deiailed 'infonhationi"See tde July 
Idaho Admission date triennially issue of The A m y  Lawyer.

3 J December annually 
I ' I  I:-\ I

1 March annually I ' *Milihy exempt' t I' 

Kansas 1 July annually **Military must declare exemption 
/ '  i I\ 

' J' ' Current Material of Interest . . ? . I  : i  1 '  ' i 

1. TJAGSA Mater ia ls  Available Through Defense Techni
8 -1 

i&if moimation cer;te;l, i r  \ # !  

Each year, TJ4GSA publishys deskbooks and materials to 

resident'insbuction. Much of this material is usefil tp 


judge advocates and government civilian attorneys who are 

courses in their practice areas, The School 

quests each year*for these materials, 'Because 


the distribution of these materials is' not in the School's mis-
GSA does not ha sources to provide these 

To proyjde another ave ailability; some of this 
material is being made available through the Defense Techni

t 

cal Information Center (DTIC). An office maypbtain this 

material in  two ways. The first i s  through a user library on the 

installation. Most technical and school libraries are DTIC 

"users." If they are "school" libraries, they may be free users. 

The second -way is for the office or,orga+ation to become a 

government user. Government agency users pay,five dollars 

per hard copy for reports of 1-100 pages and seven cents for 

each additional p,age over 400,or ninety-fvejcents per-fiche 

copy. Overseas users may obtain one copy of a report at no 

Charge. The necemry informatiou ,andforms to become,Vg- 

istered as a user may be requested from: Defepse vechnical 

Information Center, Cameron Station, Alexandria, VA 22314

6145, telephoqe;,(,wmmercial (703) 274-7633, ,DSN284

7633. 
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Once registered, an office or other organization may open a 
deposit account with the Natidnal Technical Information Ser
vice to facilitate ordering materials. Information concerning 
this procedure will be provided"when a requkst for user status6'is submitted. [ ' ": ;" 

I " .  

Users tue provided biweeklyand cumutative indices. These 
indices 82e classified as a sidgle confidential document and 
mailed only to those DTIC users whose organizations have a 
facility clearance. This will not affect the ability of organiza
tions to become DTIC users, nor will it affect the ordering of 
TJAGSA publications through DTIC. All TJAGSA publica
tions are unclassifiedsand the relevant ordering information, 
such as DTIC numbers and titles. will be published in The 
A m y  Lawyer. The,following TJAGSA publications b e  avail
able through DTIC. The nine character identifier beginning 
with the letters AD are numbers assigned by DTIC and must 
be used when orderi 

Contract Law 

AD A265755 Government Contract Law Deskbook vol. 
, .l/JA-501-1-93 (499 PES). 

AD A265756 + 	 Government Co t Law Deskbook, vol. 
2/JA-501-2-93 (481 pgs). 

ADA265777 Fiscal Law Course D 

r" 

AD B092128 USAREUR Legal ndbook 
L ' L -ADA455 ( 

AD A263082 Real prdperty Guid 

AD A28 1240 Office Diretto 

AD B 164534 NoGaf  Gui 
t 

AD A282033 Preventive Zaw/JA-276(94)(221 pgs)._ .  
1 %  

ADA266077 Soldiers' and Sailors' Civil Relief Act 
Guide /JA-260(93) (206 pgs). 

1 

AD A266177 i .Wills Guide/JA-262(93)(464 pgs 
< I -

AD A268007 Family Law Guide/JA 263(93) (589 pgs). 
I 1 ; 

AD A280725 Office Administration Guide/JA 271(94) 
(248pgs). 4 J 

ADB156056 Leg
f

275-(93) (66 pgs). s 

*ADA283734 Consumer Law Guide/jA165(94) (613 pgs). 

AD A274370 269(94) (129 pgs). 

AD A276984 Deployment Guide/JA-272(94)(452 pgs).-
I '  I 

. I ( 7  < 1  I < ' .+ 
AD A275507 	 Air Force All States Income Tax Guide-

January 1994. 

1 P I f i r  

AD A199644 The Staff Juage'Advocate Officer Manag-
ST-290. 

AD A269515 FederalTort ClaimsAct/JA241(93)(167 pgs). 

-234

*AD A283079 Defensive Federgl Litigation/JA-200(94) 
1 PES). ' 

AD A255346 	 Reports of 
minationslJA 231-92 (89 pgs). 

*AD A283503 Governme 

AD A273376 	 The Law of Federal EmpIoyment/JA-, 
210(93) (262 pgs). 

' I  

AD A273434 	 The Law of Federal Labor-Management 
RelationdJA-21 l(93) (430 pgs). 

? . 

Developments,boctrine, and Literature 

*ADA254610 -Military Citation, Fifth EditiodJAdS-DD

' ,"92 (18 pgs). ; 
I i >. 

C&lhd h W  

AD A274406 Crimes and Defenses DeskbdoknA 337(93) 

(191 pgs). . I '  

AD A274541 Unauthorized AbsencedJA 301(93) 
+ 

AD A274473 Nonjudicial P~nishm&/$~330(93) (40pgs).
k G 
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y 'ProsetutiondJA-

I I+ 

Reserve Maim 
:'<;:I 4 . J  

AD B 136361 Reserve Component J A W  Personnel Poli
,pies HapdbooklJAGS-GRA-89-1 (188 pgs). 

I 

CID publication also is available through 
. 

. 

governmentuseonly. 

I,, b '  

2.1 Regulations and Pamphlets1 

- I  I1  < # l l r l - : l ' 1  I ' a t 

Obtaining Manuals foj  Courts-Martial, DA Pamphlets, { t i  $ 1  ' 

Army Regulations. Field Manuals, and Training Circulars. 
C* Lc 

lications Distribution Center 
(USAPDC) at Baltimore stotks and distributes DA pubiica
tions and blank at have Army-wide use. Its ad 

% 

1 

Commander .:, ,". I  

l U.S:ArmyPublications ! m t  

Distribution Center 
2800 Eastern Blvd. 

:, Baltimore, MD 21220-2896 I 

. (2) ;.pnits must have publications accounts to,pse any .part 
of the publications distribution syptem. The following extract 
from Department of the Army Regulation 25-30. The Army 
Integrated Publishing and Printing Program, paragraph 12-7c 
(28 February 1989) is p&ided to assist Active, Reserve, and 

/ I dNational Gprd  units. I 1 I fJ I I L  i 

( <  I t ' ,

The units below are authorized publications accounts with 

Establishment of a Publications ,kcaunt )  
supporting DA 12-series fonns through I 

* r DCSIM or DOIM, as appropriate, to 
the Baltimore VSAPDC. 2800 Eastern -
Boulevard, Baltimore, MD 21220-2896. 
The PAC will manage all accounts estab
mlished for the battalion It supports. (Instruc- , 

tions for the use of DA~12~seriesforms and 
. a reproducible copy of t h e , f o m  appear in 8 

DAPm25-33.) I ' 

T O ' .  

(b) Units not organ 
I Units that are detachment size and above I 

1 may have a publications account. To estab
lish ran account, these units will submit a 
DA Form 12-R and supporting DA'12-series 
fonns through their DCSIM Qr DOIM, as 
appropriate, to the Baltimore USAPDC, 
2800 Eastern Bo Baltimore, MD 
21220-2896. 7 

(C)  Staffsections of FOAs, MACOMs, 1 * 

installations, and combat divisioh. These 
staff sections may establish a single account ' for each major staff'element. To esthblish 
an account, these unfts will follow the pro
cedure in (b)above. 

\ I ) 

(2 )  ARNG units that are company size to 
State adjutants general. To establish an 
account, these units' will submit a DA Form 

ng DA 12-series forms 
adjutants genqial to the 

DC, 2800 Eastern Boule
,yard, Baltimore, MD 21220-2896., I 

, ! j i ,

( 3 )  USAR unit re company size 
, and a b p y  and staffppiqns from division il 

level and above. To establish an account, 
these units ,will submit a DA Form 12-R and t 

supporting DA 12-seriesforms through their 
supporting installation and CONUSA b the [ 

Baltimore USAPDC, 2800 Eastern Boule
vard, Baltimore, MD 21220-2896. ' ! 

! '  
. To establish an 

account; ROTC regions will submit a DA 
Form 12-R and supporting DA 12-series 
forms.through their Sopporting installation i 
and TRADOC DCSIM to the Baltimore 

I " I ,(l)&tive,Army. ' 7  r i * , I .  
' 4 ' ' USAPDC,' 2800 Eastern Boulevard, Balti

~ I ,  , 
1 &),'Unitsorganized under U'PAk. A more, MD 21220-2896. Senior and junior 
PAC that ppports battalion-size units will ROTC units will submit a DA Form 12-R 

I ,

consolidated,publicatibns account and supporting DA 12-series forms thrdugh h'request' !+i 

for the entire badion' except when subordi- their supporting installation, regibnal head
nate units in the battalion are geographically, 

* r  
quarters, and TRADOC DCSIM to the B 

I'remote. To esta'biish an account, the PAC timote U'SIAPDC, 2860 Easkrn' Boulev 
will forwaid ~ ' ~ A ~ F o I T I I12-R (Request for Baltimore, MD 21220-2896. ' 
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Units not described in [the paragraphs1 
above also may be authorized &cmunts. To 
establish accounts, these units must send 
their requests through their DCSIM orP DOIM. as appropriate, to 'Cointnander, 
USAPPC,ATIN: ASQZNV, Alexandria, ' ' ' 

VA 22331-0302. 
1 

(3) Units that have established initial distribution require
ments will receive copies of new, revised, and changed publi
cations as S a m  as they are printed. 

(4) Units that tequire publi are not on theii ini
tial distribution list can requisition publications using d A  
Form 4569. All DA Form 4569 requests will be sent to the 
Baltimore USAPDC,2800 Eastern Boulevard, Baltimore, MD 
21220-2896. You may reach this ofice at (41 

(5) Civilians can obtain DA Pams through 
Technical Information Service (NTIS), 5285 Port Royal Road, 
Springfield, Virginia 22161. You may reac 

p (703) 4874684. 

(6) Navy: Air Force, and hafine Corps judge advocates 
can request up to ten copies of DA Pams by writing to 
USAPDC, A": DAIM-APC-BD, 2800 Eastern Boulevard, 
Baltimore, MD 21220-2896. Vou may,reach this office'at 

3 

a. The Legal Automated Army-Wide System (LAAWS) 
operates an electronic bulletin board (BBS) primarily dedicat
ed to serving t h e - h y  legal community in providing Army 
access to the LAAWS BBS, while also providing DOD-wide 
access. '.Whetheryou have Army access or DOD-wide access, 
all users will be able to downl6ad the TJAGSAtpubllcations 
that are availableon the LAAWS BBS. 

stricted to the following individuals iwho can sign ,on by dial
-5772, or DSN 656-5772 

1% . . '  

(a) Active duty Army jud 

(b) Civilian attorneys 
bf the Army: 

(c) Army Reserve and Army National Guard (NG) 

judge' advocates'on active duty, or employed by the federal 
I goveriunent; 8 

(d) Army Reserve and Army NG judge advocates not 
okactive duty (access to OPEN.and the RESERVE CONF 
only); , .  

I 2 (e) Active, Reserve, or NG 'Army legal administra
!tors: Active, Reserve or NG enlisted personnel (MOS 
7 lD/71E); t 

1 '-' b '~(f)Civilian legal support staff employed by the Ar
my Judge Advocate General's Corps; ' 

(g) Attorneys (military and civilian) employed by cer
t&n supported DOD agencies (e.g. DLA, CHAMPUS. DISA, 
Headquarters Services Washington); l 1  

(h) Individuals with written exceptions to 
the access policy. 

Requests for exc s to the access policy should be sub
initted to: ' 

I 

LAAWS Project Office 
Attn: LAAWSBBSSYSOPS 

f 9016 Black Rd, Ste 102 
Fort Belvoir, VA 22060-6208 

(2) DOD-wide access to the LAAWS BBS currently is 
restricted to the following individuals (who can sign on by 
dialing commercial (703) 806-5791, or DSN 656-5791): 

c. '  The telecommunicadons configuration is: 9600/2400/ 
1200 baud; parity-none; 8 bits; 1 stop bit: full duplex; 
Xonlxoff supported: VT100/102 or ANSI terminal emulation. 
After signing on, the system greets the user with ah opkning 
'menu. Members need only answer the prompts to call up and 
Idownload desired publications. The system will ask new 
users to answer several questions and tell them they can use 
the LAAWS BBS after they receive membership confirma
tion, which takes approximately twenty-four to forty-eight 
hours. The A m y  Lawyer will publish information on new 
publications and materials as they become available through 
the LAAWS BBS. 
3 f J / r  

' d. Instructions fo ing Files from the LAAWS 
BBS. I 

% (1) Log ontotthe LAAWS BBS using ENABLE, PRO-
COMM, or other telecommunications software, and the com
munications parameters listed in subparagraph c, above. b 

I , 

(2) If you have never downloaded files before, you will 
heed the file decompression utility program that the LAAWS 
BBS uses to facilitate rapid transfer over the phone lines. 
This program is known as the PKUNZJF utility. For Army 
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!accessusers, to download4 opt0 your hard drive, take thefol
lowing actions (DOD-wide access users will have.to ~ b t a i na 
copy from their sources) after logging on: 

r’ c . I  ‘i t a 

t (a) WhenThe system asks, “Main BoardCommand?:’ 
Join a conference by entering ti]. ,(  

, I  (b) From the Conference Menu, select the Automation 
Zonfertnce by entering 4121 and hit the enter key when asked 
to view other conference members. i I , I  

-	 1 (c) Once you have joined the Automation Conference, 
enter [d] to Gownload a file off the Automation Coqfereqce 
menu. 

I 

/ I  (d)’ Whenp ted to select a file 
1lO.exe]. This is the PKUNZIP utility file. 

I > *  ,,(e) If prompted to select a communications protocol, 
enter [XIfor X-modem protocol. . i  :Jli) 

’ (0‘The system will respond by giving you data such as 
download time and file size. You should then press the310 
key, which will give you a top-line menu. If you are using 
ENABLE 3.XX from this menu, ,select IfJforEiles, followed 
by [r] for Receive, followed by. Ex] for &modem protocol. 
The menu will thenI.ask for a’fi1e”name. Enter 
[c:\pkzl lO.exe]. t I 

’ 5  I (g).rIf;yoir are using ENABLE 4.0 select thebPRQT0-
COL option and ”select Which protocol $ou.wish toluse X
modem?checksum.:Next select the WCEIVE option land enter 
the file name “pkz110.exe” at the prompt. 

, I :  l i  

WS BBS and y 
from here. Downloading the file takes about fifteen t~ twenty 
minutes. I :ENABLE will display information on the progress 
of tht trandfer as it o c C u r ~ . ~Once the operation is complete the 
BBS will display the message,‘File transfer completed”,and 
linfonnhtion on the file. Your hardidrive now will have the 
‘compresskd version of the decompressiop program needed to 

les with the ‘‘.ZlP’?extensioli. .i 

don theconference. ?Then en 
the LAAWS BBS 

(j) To use the decom 
-decompress, or “explode,” 
this, boot-up into DOS and 
The PKUNZIPutility will then execute, converting its files to 
Gsable format. When,ifhas completed.thisprocess, your hard 
drive will have the hsable, .exploded version of the PKUNZIP 
utility program,las well 8s all of the compressioddecompres

‘f I , ) I ,  ”,,# . * > J , , l *  1‘ c‘ j  

(a) ,When asked,jo select a “Main Board Command?” 

size data, you should press the F10 key, which will give you 

Ithe FNABLE topj6rrC mepu. Jf you are using ENABLE3.XX 

select [fl,for Eiles, @ll&ed by [r]. for.&qivq,, followed by

[XI for X-modem protocol. If you are usingrENABLE ,4.0 

select the PROTOCOL option and select which protocol you 

wish to use &mode 

option. 


1’. 3 

(e) When asked to enter a file name enter [c:\xxxxx. 
-yyy] where wxxx.yyy is the pame ,of the file you ,wish to 

ation Is complete the BBS will display ,the messagq,?File 
transfer completed..” and information on the file. The file you 
[downloadedwill have been saved on your hard drive. , 

‘ i l i .  c ‘  111 I 
1 ‘  s : I , ( ~ )After the file transfer i s  complete, loeoff of the 
LAAWS BBS by entering [g] to say Good-bye. I L L  ,., , 

wnloaded file, take the following steps: 
I’ ‘  <’:$ + J d i  ~ f ( J i  I L ’  1 ‘ { ‘  , 

file was notyoqlpressed, yoy Fan msejit ,in 
without prior conversion, @e@t the file as you 

would any ENABLE word processing file. .,ENABLE will 
give you a bottom-line menu containing several other word 
processing languages. Frpm, this menu; select “ASCII.”, After 
the document appears, you can process it like any other 

sim) you will have ,to “explode” i t  befqre entering the 
,ENABLE! program. ;From the DOS operating system C:b 
prompt;’enter [pkunzip{space)xxxxx.zip) (where “x~xxx.zip” 
signifies the name of the file you ,downloaded from the 
LAAWS BBS). The PKUNZIP utility will explode the com
pressed file and make a new file with the Fame name, but with 
a new “.DOC” extension. Now enter ENABLE and call up 
the ,exploded .file “XXXlM.DOC:‘,rby, fd&wing instructions 

b0VG.I 1 

.:3r 

ications Available 
EBS. The following 4s .a current list of TJAGSA publications 
available for downloading from the LAAWS BBS (Note that 

,the date UPLOWEDjs the month and year,the file was made 
available on the BBS; publication date is available within ,each 

I ’ i: ‘ i r l  ~ y: ~ 
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FILE NAME 3 UPLQADED DESCRII'TION ' h q  * '  

RESOURCE.ZIP June 1994 A Listing of Legal Assis
tance Resources, June

f" 1994. 
I I f  

ALLSTATE.ZlP January 1994 	 1994 AF AllStates Income 
Tax Guide for use with 
1993 State incbme tax 1 

returns,January 1994. 

ALAwm June 1990 I Amy ;Layver/Military I 

Law Review Database 
ENABLE2.15. Updated 

9 	 through the 1989Amy' , 
Lawyer Index. It includes 
a menu system and an 
explanatory memofandum; 
ARLAWMEM.WPF. 

BBS-POL.ZIP December 1992 	Draft of LAAWSIBBS i 
operating procedures for 
TJAGSA policy counsel 
representative. 

C - i l  
BULLETINZP January 1994 	 List of educational televi

sion programs maintained 
in the video information 
library at TJAGSA of ,, 
actual classroom instruc
tions presented at the 
school and video produc
tions, November 1993. I 

CCLR.ZIP September 1990 Contract Claims, Litiga
tion, & Remedies. 

1 
CLG.EXE December 1992 	Consumer Law Guide 

Excerpts. Documents 
were created in WordPer
fect 5.0 or Harvard Graph
ics 3.0 and zipped into 
executable file. 

DEPL0Y.EXE December 1992 	Deployment Guide 
Excerpts. Documents 
were created in Word Per
fect 5.0 and zipped into 

' executable fde. + i1 

FISCALBKZIP November 1990 The November 1990 Fis
cal Law Deskbook from 

' 
' the Contract Law Diqi
sion, TJAGSA. 

FOIAPT1.ZIP May 1994 	 Freedom of Information 
Act Guide and Rivacy ' 

Act Overview, September 
1993. 

FILE NAME UPWADED DDCRIPTlON I 

FOIAPT2.ZIP June 1994 	 Freedom of Information 
Act Guide and Privacy 
Act Overview, September 
1993. 

ate of FS 
tion Program. Download 
to hard only source disk, 

, .  	 unzip to floppy, hen ' 
A:INSTALLA or 
B:INSTALLB. 

JA200A.ZIP August 1994 	 Defensive Federal Litiga
tion-Part A, August 
1b4 .  

JA2OOB.ZIP ' st 1994 	 Defensive Federal Litiga
tion-Part B, August 
1994. 

JA21O.ZIP November 1993 Law of Federal Employ
ment, September 1993. 

JA2 1 .ZIP January 1994 Law of Federal Labor
1 Management Relations, 

November 1993. 

JA23 .ZIP October 1992 	 Reports of Survey and 
Lilie of Duty Determina 
tions-Programmed 
Instruction. 

JA234-1.ZIP February 1994 	 Environmental Law Desk
book, Volume 1, Febru

, I 

ary 1994. 

JA235.m August 1994 Government Information 
i Practices Federal Tort 

Claims Act. 

J A 2 4 1 Z P  September 1994 Federal Tort Claims Act; 
August 1994. 

JA26OZIP. , March 1994 , Soldiers' & Sailors' Civil 
Relief Act, March 1994. 

JA261 .ZIP October 1993 	 Legal Assistance Real 
,PropertyGuide, June I 

1993. 
I . j  

JA262.m April 1994 	 Legal Assistance Wills 
Guide. 

1 

JA263.m st 1993 	 Family Law Guide, 
August 1993. 

JA26SA.m .June 1994 Legal Assistance Con
1 :  , sumer Law Guide-Part 

A, May 1994. 
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FILENAME .b + UPUADED DESCRIPTION + ‘ . ‘11 FILE NAME ‘”UPUIADED ’ DESCRIPTION i b 2 !\ 

4 1 Legal Assistank Con- October 1993 1 Crimes and IXferiSeS -sumer Law Guide-Part Deskbook, July 1993. 
B, May 1994. t 

JA4221.m April 1993 Op Law Handbook, Disk 
Legal Assistance Offce 1 of 5, A p d  3993- ‘ ’ 

birectory, July 1994. ’ 
ril 1993 Op Law Handbook, Disk 

1994 Legal Assistance Notarial 2 of 5, April 1993. 
Guide, March 1994. 

April 1993 Op Law Handbook,’Disk 
4 Federal Tax Information 3 of 5, April 1993. 

’ 8 . ’  I ’ 7 ~ . Series, December 1993. 
JA4224.m 1 !April 1993 Op Law Handbook, Disk 

JA271.m M& i994 Legal Assistance Office 4 of 5, April 1993. 
I 

1 ’ April 1993 Op Law Handbook, Disk 
i ‘  

5 of 5,  April 1993. 

February 1994 Legal Assistance Deploy-
ment Guide, February JASOl-’l:ZIP June 1993 I TJAGSA Contract Law i: 

Deskbook, Volume 1, 
May 1993. 

arch 1992 Uniformed Services For-
TJAGSA Contract Law 

I 
Act-Outline and Refer-
ences. 

.Deskbook,iVoIume2, 
May 1993. 

1 .  \ I JA505-11 .ZIP July I994 Contract Attorneys’
hodel  Tax Assis&c I / Course Deskbook, Vol- /

?.I  	 , Program. ume I, Part 1, July 1994. 
I

JA276.m 994 Preventive Law Series, JA505-12ZIP July 1994 Contract Attorneys’ 
t * ,  ,July 1994. C O U ~Deskbook. Vol

1 , 

JA281.m ”.,:Nqvember 1992 15-6 Investigations. 
I ume I, Part 2, JuIy 1994. 

JA285.m i January 1994 Senior Officer’s Legal 
JA505-13.m July 1994 Contract Attorneys’ 

: # I  j .  Course Deskbook,Vol
1 ’ Orientation Deskbook, I ume I, Part 3, July 1994. 

January 1994. 
t 

JA50544.ZIP: * 1 July 1994 Contract Attorneys’ 
JA290.m I March 1992 SJAOfficeManager’s ‘ Course Deskbook, Vol

. F  , ’ I Handbook. I ume I, Part 4, July 1994. 

JA301:Z@ January 1994 ‘ Unauthorized Absences”‘ 
I Contract Attorneys’ 

r 1 ,  Programmed Text, August Course Deskbook, Vo 
1993. , 

i. ume II,Part 1,  July 1994. 
- 4  

JA310:Zb ‘ I i  October 1993 Trial Counsel and Defense JA505-22.m July 1994 Contract Attorneys’
I Counsel Handbook, May Course Deskbook, Vol

.A9234 I . “ I  ume II,Part 2,.July 1994.3 

JA320.ZIP January 1994 Senior Officer’s Legal Contract Attorneys’ 
’. , , I , I  i [ o :Wentation Text, January Course Deskbook, Vol-

I >.  / I  1994. 
fi 

I 

JA330.m January 1994 P Nonjudicial Punishment 1 
*	 , c r 1 Programmed Text, June 

, I  1993. ume II,Part 4, July 1994. 
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FILENAME UPLOADED DESCRIPTION tary needs for these publications, may request computer 
diskettes containing the publications listed above from the 

JA506-1.ZIP May 1994 Fiscal Law Course Dcsk- appropriate proponent academic division (Administrative and 

P book, Part 1,  May 1994. Civil Law, Criminal Law, Contract Law, International Bnd 
Operational Law, or Doctrine, Developments, and Literaturk) 

JA506-2.ZIP May 1994 Fiscal Law Course Desk- at The Judge Advocate General's School, Charlottesville,Vir-
I ,  book, Part 2, May 1994. ginia 22903-1781 .  Requests must be accompanied by one' 5-

Winch or 3-Winch blank, formatted diskette for each file. 
JA506-3.m May 1994 Fiscal Law Course Desk- In  addition, requests from IMAs must contain a statement 

book, Part 3, May 1994. which verifies that they need the requested publications for 
purposes related to their military practice of law. 

JA508-1 Z I P  April 1994 Government Materiel 
Acquisition Course Desk- g. Questions or suggestions on the availability of TJAGSA 
book, Part 1, 1994. publications on the LAAWS BBS should be sent to The Judge 

I Advocate General's School, Literature and Publications 
JA508-2.ZIP April 1994 Government Materiel Office, ATTN: ' JAGS-DDL, Charlottesville, VA 22903-

Acquisition Course Desk- 1781. For additional information concerning the LAAWS 
book, Part2, 1994. BBS,contact the System Operator, SFC Tim Nugent, Com

mercial (703) 806-5764, DSN 656-5764, or at the address in 
JA508-3.m April 1994 Government Materiel paragraph b(l)h, above. 

Acquisition Course Desk
book, Part 3, 1994. 	 4. 1994 Contract Law Video Teleconferences (VTC) 

I 1  ' 

JA509- 1.ZIP March a994 Contract, Claims, Litiga- 1 , , I t 

tion and Remedies Course December VTC Topic (to be determined)
Deskbook, Part 1, 1993. . ,  

5 December 1400-1600: T�&-4.DEinstallations,ISC,
JA509-2.m February 11994 Contract Claims, Litiga- CECOM, DESCOM, ARL,MICOM,

tion, and Remedies TACOM
Course Deskbook, Part 2, 
1993. 

. I 7 December 1300-1500: FORSCOM installations,HSC, 
AMCCOM, ATCOM, TECOM, White Sands

JAGSCHL.WPF March 1992 JAG School report to Missile Range, Picatinny Arsenal
DSAT. 

NOTE: Mr. Moreau, Contract Law Division, 'OTJAG, is the
YIR93-1.ZIP January q1994 ,ContractLaw Division VTC coordinator. If you have any questions on the VTCs or yearin 

r 1, 1994 Symposi 
p+ scheduling, contact 'Mr. Moreau at commercial: (703) 695

6209 or DSN: 225-6209. 

YIR93-2.ZIP January-1994 	 Contract Law Division 
1993Year in Review, Part 5. Articles 

2,1994 Symposium. 
The following information may be of use to judge advo-

YIR93-3Z" January 1994 	 Contract Law Division cates in performing their duties: 
1993 Year in Review, Part 
3, 1994 Symposium. Jeffrey S .  Wolfe, The Eflect of Location in 

the Courtroom on Jury Perception 'of 
YIR93-4.m January 1994 	 Contract Law Division Lawyer Performance, 21 PEPP.L. REV.731 

1993 Year in Review, Part (1994). 
4,1994 Symposium. 

James W. Houck, The C o d e r  in Chief 
YIR93.m January 1994 	 Contract Law Division and United Nations Charter Article 43: A 

1993 Year in Review text, Case of Irreconcilable Differences?, 12 
1994 Symposium. DICK.J. INT'L L. 1 (1993). 

r". f. Reserve and National Guard organizations without Comment, DNA Databases: The Case for 
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6. TJAGSA bform 

, rr,q.,4Eachmember of tbe staff and faculty at The Judge 
:Advocate General's Sqbool (TJAGSA) has accessi to the 
{Defense&ita Network (DDN) for electronic mail (e-mail). 
To pass ipformation to someone at TJAGSA, or to obtain an 
e-mail address for someone at TJAGSA, a DDN user should 
send an e-pail message to: 

I , , I  ; 

"postmaster@jags2.jag.virginia.edu" , 

b. Personnel desiring to reach someone at TJAGSA via 
DSNsshould dial ,934-7115,fqget the ,TJAGSA receptionist; 
then ask for the extension of the office you wish to reach. 

Gen 
free telephone number. Toh@lTJAGS 

1 


7. The 
I c: 

a. With the closure and realignment of man 

tions, fie Army Law Library System (ALbS)has become the 

point of contact for redistribution of materials contained in 

law libraries on those installations. The Army Lawyer will 

continue to publish lists of law library materials ,made avail

able as a result of base closures. Law librarians having 

resources,av$@ble for-redistribution should contact Ms. Hele

na Daidoned-JAGSrDDS, The Judge Advocate General's 

School, United States Army, Charlottesville, Virginia 22903

1781. Telephone numbers are DSN: 934-71 15, ext. 394, com

mercial: (804) 972-6394, or facsimile: (804) 972-6386. 


als have k e n  declared excess and 
ution. Please contact the library 

I 


United States Code Annotated: 

4 volumes, 544 to End 
I ! :'? )I i 


Title 18,3 volumes, Ruies 1 to 17.1 '' 
I I 


.'	1 

i 


Title 28, 10 volumes, 1332 to q254 E; 1 L 

' L " '  
F 

itle 33.4 volumes, 1 to End 
p I Y I 


tle A3; 2 volumes, Public 

End 


i I '  ' - , '  , 


;1 volumes, 1 to 51 


I Constitution 1Amendments;?3volumes, 7 I 

to 14 


L I , I _ ,  

American Jurisprudence 2d, volumes 1.2, 

33,34, MA, 69' ',f I 


' f 1 


Commerce Clearing House (State Person-

I ( 4 ! T  t 

' 
 United States Tax Reporter, volumes 1-5, 

7-8.;10-'14 and 16 


' ' volumes 1-31 . 

i t 1 3 . 


Coyq-Martial Reports, volumes
1 
1-16, 17- , I 


'20, 22-50 and 2 Lopies df volume 27, Index 

1 1 


, 1-25,26-50 h 


1 


United States Supreme Court Reports, 
i lumes 141, 12-21, 22: 


-50, 51-?9, 60-69, 70-

A-B, C-D,'E-H, I-M,
N-R, S-Z 

< ' 
, 1114 Comm 

Dallas, 75242, Attn: Patsy Knight, commercial (214) 
767-2564. 

f * , a ,  CCHNLRB Decisions from 1960-1993 

I > r I !j .' <.L 


.: Tiffariy Real Property, updated 1992 


NA Environmental kkportc?r,Volunie 1-
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1993 Contract Law Developments-The Year in Review, 
TJAGSA Contract Law 

Asserting Government Contr 

DECEMBER 1994 THE ARMY LAWYER OA PAM 27-50-265 75 



Avoiding Anti-Deficiency Act Violations on Fixed-Price ;+ \  - I:sirion,Specialists, The, LTC Harry L. Dorsey & MAJ Douglas 

Incentive Contracts (the Hunt for Red Ink), COL J k e s  W. P. DeMoss, Apr. 1994, at 29. 
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