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SRR f - Security Dep051t Disputes Under Virginia

o Landlord-Tenant Law: Traps for the Unwary " |

T Majoerchae!J Davidson C S e

Speaal Assistant United States Attorney ; ,
. District of Anzona '

- vic te oo i Introduetion . a0 Most soldier-tenants also will be hesitant to hire an attor-
cel e ‘ vl v ney. Usually, the amount of the contésted security deposit is
Landlords generally require prospective tenants to advance not worth fighting for when wexghed against the amount of

money—a security deposit—to ensure tenant compliance with potential attorney’s fees and assoc1ated costs 'in a possibly
the terms of the lease and to protect the landlord in the event unsuccessful actwn 4

of tenant-caused damage to the rental dwelling. At the con-

clusion of the tenancy the renter is entitled to the timely return  The military provides litle assistance in this regard Legal‘
of the security deposit ‘subject to any.valid landiord deduc- assistance attorneys rarely are aware of the intricacies of Vir-

ginia law. Furthermore, because the military does not have an
Extended Legal Assistance Program established in Virginia,
unless they are Virginia licensed attorneys, legal assistance
attomeys may not represent soldiers and their dependents in
Vlrgmxa courts.5 To further exacerbate the probiem, as a mat-
ter ‘of pohcy. the Judge 'Advocate General's Corps (JAGC)
does not assign first-term judge advocates—those most likely
1o be assigned as legal assistance officers—to Virginia if
admitted to practice there or if they attended a Virginia law

tions. The existence, cause, and value of damage to the rental
is, however, often a subject of disagreement between landlord
and tenant.:- Furthermore, a substantial number of landlords—
particularly landlords of residential tenancies—failito return
all or portions of the deposit, by either arbitrarily retaining the
deposit or falsely charging damage costs to justify the reten-
tion.! Not surprisingly, the most common landlord-tenant
legal dispute concerns the landlord’s failure to return all or

part of a security deposit after the tenant terminates the tenan- school 6
cy.2
o oo e This article is designed to provide military attorneys with
The mobile nature of military society severely handicaps an overview of Virginia procedure and landlord-tenant law so
the soldier’s ability to contest improper deductions ‘or with- that they may provide useful and accurate advice to their
holdings. Depending on the soldier’s new duty assignment, clients or, if necessary, reference material fot their own law-
the cost and inconvenience of retummg to pursue the &ction in suit. - Because of the large number of soldiers, marines,

court often is prohibitive.3 S - sailors, and coast guard transferring to and from the numerous

el e

1DAVID S. HILL, LANDLORD' AND TENANT LAW IN A NUTSHELL 278 (1986); see also Note, The Uniform Residential Landlord And Tenant Act: Facilitation Of Or
Impediment To Reform Favorable To The Tenant?, 15 WM. & MARY L. Rev. 845, 876-77 (1974) (“tenants frequently encounter negligent or willful retention of
their deposits by careless or unscrupulous landlords™) (hereinafter Note}; Ann Mariano, Va. Tenants Lose Security Deposit Money, WasH. Post, July 9, 1983, at E1
(‘A lot of landlords will pay back security deposits,’ ignoring the interest they are required to pay if a tenant has lived in an apartment more than a year....”).
Virginia enacted the Virginia Residential Landlord And Tenant Act, in part, to remedy the practice of arbitrary and inflated security deposit deductions by some
landlords. Comment Nineteenth Annual Survzy af DeVelopmems in Vtrgima Law 1973 1974, 60 Va. L. Rev. 1443 1601 (1974) {hereinafter Nineteenth Annual
Survey].” i ; D .

2RALPH WARNER, EVERYONE'S GUIDE TO SMALL CLAIMS COURT 20:2 (5th ed. 1993); see also Mariano, supra note 1, at El (security deposit complaints are common
cases);, Mary Marks, Va.’s Tenant Protection Weaker Than Many Other States, WAsH. PosT, Oct. 2, 1982, at E2] (“Security deposits are a major source of tenant-
landlord contention . .. .").

3The soldier-tenant may wish to explore the possibility of administrative remedies with local landlord-tenant commissions, the instailation housing referral office,
or through the Armed Forces Disciplinary Control Board.. See generally DEP’T GF ARMY, REG. 190-24, MILITARY POLICE: ARMED FORCES DISCIPLINARY CONTROL
BOARDS AND OFF INSTALLATION LIAISON AND Oreamons (30 June 1993)

‘Survey of The Virginia Law Of I.andlord And Tenant 8 U RicH. L. REV 459 471 ( 1974) [hemmafter Survey] see a!so Htu.. supra note 1 m 278 (“a.ll 00 oﬁen
the amount of the security deposit is too small to justify litigation™). :

SSection 54.1-3900 of the Virginia Code permits military legal assistance attomeys, who are not members of the. Virginia Bar, to represent low-income military
clients and their dependents in Virginia conrts. However, this statute qualifies such suthority with the phrase “pursuant to rules promulgated by the Supreme Couny
of Virginia.” The Supreme Court of Virginia has failed to promulgate any such rules.: The Mxhtary Law Commmee of the Virginia State Bar is proposmg that
Unauthorized Practice of Law Rule 1-101 be amended to permit judge advocates to represent certain categories of military personnel and their dependents in Gen-
eral District Court. The proposal limits representation to (1) active duty military personnel in pay grades E-3 and below without dependents and (2) active duty
. military personnel E-4 and below with dependents. These dependents also would be eligible for representation. However, representation is limited to consumer
and landlord tenant disputes as well as the defense of gamishment proceedings. Letter from William H. Hauser, Senior Assistant Atomey General, to Susan W.
McMakin, Chmr Military Law Committee (Mar. 30, 1994)

GJAGC PERSONNEL Poucnas 5 5-4 (b) (Initial ASSlgnmcm Pracuces) (1994-1995) An exoepuon to thxs pollcy is possnble in stams havmg an expanded legal } assis-
tance program. Id. Virginia does not yet have such a program. - . - . . : »

HUR B
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installations located in Virginia, this article should prove use-

ful to legal assistance attorneys from all services, wherever,
located. Furthermore, because fourteen states in addition to’
Virginia have adopted some version of the Uniform Residen-
tial Landlord and Tenant Act, the citations and analysis con- '
tained in this article may prove helpful in interpreting the -
landlord-tenant statutes of other states. The soldier’s success -
in challenging an improperly withheld security deposit will
depend, in large part, on whether the soldier enjoys the protec-
tion of the Virginia Residential Landlord and Tenant Act.
Accordingly, while focusing on the rights and remedies creat-
ed under that statute, the article will-address legal avenues of
redress when the Virginia Act does not apply. Furthermore,
the article will discuss the mechanics of initiating and main-
taining a lawsuit in Virginia’s General District Court, the most
likely forum for a residential fenant’s suit for the return of all
or part of a security deposit.” .. .

RO S BN

_ Virginia Residential Landlord and Tenant Act
During the early 1970s, state legislatures began to reverse
the traditional preference that the law gave to landlords in
landlord-tenant relationships.8 A realization that traditiqlial?
landlord-tenant principles—evolved from feudal origins—had
become anéchronistic in a highly mobile, urbanized Sdéiety,’
and had failed to equitably resolve modern landlord-
tenant disputes, formed the genesis for a powerful reform
movement.?

This movement initially manifested itself in a tentative draft
of the American Bar Foundation’s Mode! Residential . Land- .
lord-Tenant Code (Model Code), which was a proposal for
reform and a vehicle for further discussion of landlord-tenant
problems.!0 ‘The Mode!l Code formed the basis for the Uni-
form Residential Landlord and Tenant Act (Uniform Act),
promulgated on August 10, 1972 by the National Commis-

sioners on Uniform State Laws.1t. ..~~~

7General district courts have exclusive jurisdiction in cases involving $1000 or fess, and concurrent jurisdiction with th circuit courts for claims between $1000

e e
I OVE

s

In 1974, following a comprehensive study by the Virginia
Housipg ggmmission of the rental situation in Virginia from
the perspectives of both landlords and tenants,!2 the Virginia

'Genc_r.a‘l,:%ssembly enacted the Virginia Residential Landlord
and Tenant Act (Virginia Act).!3
SR R R

*"'Patterned after the Uniform Act, the Virginia Act sought to

simplify, clarify, and modernize Virginia landlord tenant
law.14 To the extent that it sought to be a model of clarity, the
Virginia Act has fallen short of its goal. Many of its provi-
sions are vague and the Virginia court system has failed to
provide assistance.!5 . ; TR R

S v Applicability -

i bl

. The Virginia Act applies only to certain types of residential
leases. Section 55.248.5(A) excludes the following situations
from coverage: - Lt oo 8 :

it Vit SELT O I S B

-~ '"(1) Residents of public.and private institu-

tions that provide detention, medical, geri-
.+ ~atric, educational, counseling, religious or
- similar services; : .

AR 1 §

-(2).. Occupancy 'by tontract property pur- . -, : |
chasers or their successors in interest; AT

(3) Dwellings owned and operated by fra-
477101 ternal or social organizations and occupied ;.
- by.a member of that organization;

4)., Ttansient lodging, unless océﬁpied for N

more than thirty days; . S . ‘.;1‘(“ ;

(5) Residency conditioned on working for - -
.. the landlord in or near the rental dwelling;

srom s
RS -

Py
¥
i g
p S TR I LA . o

# v

and $7000.  COMMONWEALTH OF VIRGINIA, DISTRICT COURT MANUAL 11-7.(C16; 26 Feb. 1992) [hereinafter DISTRICT COURT MANUAL]. Additionally, because there
is no trial by jury in a general district court, the proceedings tend to be less formal than circuit court proceedings. W. HAMILTON BRYSON, HANDBOOK ON VIROINIA

CrviL PROCEDURE 513 (2d ed. 1989).

8Survey, supra note 4, at 459, 461 (1974). PLaRT Lt e

24d.

Ul

' [ S TinoL ot . BN IR I : fat .
WLarry Clark & Daniel Hutchinson, Landlord-Tenant Reform: Arizona’s Version of the Uniform Act, 16 ARz L. Rev. 79 (1974).. - -+

11/d. The following states have adopted some version of the Uniform Act: Alaska, Arizona, Florida, Hawaii, lowa, Kansas, Kentucky, Montana, Nebraska, New
Mexico, Oregon, Rhode Island, ‘South Carolina, Tennessee,’and Virginia. UNIF. RESIDENTIAL LANDLORD ‘AND TENANT Acr, introduction, reprinted in 7B U.L.A."

427 (1985), and in 7B U.L.A. 45 (Supp. 1994) [hereinafter UNIF. AcT].

12Survey, supra note 4, at 570-71. -The Report of the Virginia Housing Commission noted that (1} almost 50% of Virginians resided in rentals, (2) Virginia's laws’

S R R ETEATN S S EE TR S bt

o [
ey U e
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were antiquated and failed to provide a system ¢apable of defining the rights and duties of modern, nrban Jandlords and tenants, and (3) the new ‘Act would be the
[P R T o R

firsi substantial step in clarifying and modemizing Virginia landlord-tenant law. 1.
; kT iy ol s A L AR T Lt s

i

13Va. Cope ANN. §§ 35-248.2 t0'-248.40 (Michie 1974). ERe

¥ Survey, supra hote 4, at 459,461, - ’ Loiie

ats7. oo

N A
T

|

| S g
i . NN

15 As of September 1988, there were no reported cases from either the Virginia Court of Appeals or the Virginia Supreme Court interpreting any provisions of the
Act.- THE CONTINUING LEGAL EDUCATION COMMITTEE OF THE VIRGINIA LAW FOUNDATION, LANDLORD TENANT LAW AND PRACTICE § 1.2 A (2d ed. 1991) [hereinafter
VIRGINIA CLE]. As of the writing of this article, no reported cases interpreting the security deposit provisions of the Act exist. ' I
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(6) Occupancy by condominium unit own-
ers or holders of a cooperauve propnetary -
lease; , PR

()X Occupancy under rental agreernents ‘
~ covering premises used by the occupant pri-
marily for business, commercial, or agricul-

tural purposes;

(8) HUD-regulated housmg subject to'fed-
eral regplations mconsxstent with the Vlr- v
‘ginia Act o
) Occupants not paymg rent; and

~(10) Occupancy of smgle-famﬂy residences

~ owned by individuals who' own and rent no = '+

more than ten such residences or who own
four or less condominiums.16

For many military renters, the last excepuon W1ll deny them

any of the Virginia Act’s protections. 17 Fortunately, Virginia-

provides for a landlord waiver of the statutory exclusions

when the Virginia Act.is specifically made applicable in:the.
rental agreement. Section 55-248.5(B) provides “[n]otwith-.

standing the provisions of Subsection A of this section, the

landlord may specifically provxde for the apphcabxllty of the

provisions of this chapter in the rental agreement ” Mllltary
renters should look for, and insist on, a rental agreement that
contams a prov1snon that mcorporates the Virginia Act.

/7 Although the Virginia Act does not specifically state that it\
applies to rénewals of existing leases comnientators 'opine’

that this appllcatlon may be inferred.18 ' The language of the
comparable provision in the Uniform Act is identical to the
Virginia statute, and the Uniform Act’s ofﬁc1al comment
makes it apphcable to lease renewals (A o

AR

Tenant Protecttons
SIGTIE ~Application Fees -

Despite its shortcomings, the Virginia Act provides tenants

with a number of statutory rights and remedies. A landlord

16Va. Code § 55 -248.5(A) (Mlchle Supp 1993). VIRGINIA CLE supra note lS §1 2(B)(2). at 1-8.

may require a prospective tenant to forward an application fee
prior to being considered for occupancy of a rental dwelling.20
The Virginia Act defines “application fee” broadly to include

“any deposu of money or property whether termed application
fee, service fee, or processmg fee, or however denominated,
which is paid by a tenant to a landlord, lessor or agent of the
landlord for the purpose of bemg consndered as a tenant for a
dwelling unit.”2! ‘

If the tenant elects not to rent the dwelling -or if the landlord
rejects the application, the landlord must return any - applica-
tion fee in excess bf twenty dollars within twenty days.22 If
the landlord rejects the application and the application fee was
paid by cash, certified check, cashier’s check, or postal money
order, the landlord must return the fee within ten days.23 The
Virginia Act permits the landlord to retain actual expenses and
damages from the application fee conditioned on providing
the tenant with ‘an itemized list of those expenses and dam-
ages.2* The landlord’s failure to comply with this statutory
provision entitles the tenant to the return of that portion of the
fee wrongfully withheld and reasonable attomey s fees. 2

Secunty Depos1ts

The Virginia Act broadly defmes security deposits to’
include “any deposit of money or property, whether termed
security deposit or ‘prepaid rent,” however denominated,
which is furnished by a tenant to a landlord, lessor or agent of
a landlord or lessor to secure the performance of any part of a
written or oral lease or agreement, or as a security .for dam-
ages to the leased premises.”26 If the landlord requires a
deposit, section 55-248.11 of the Virginia Act i unposes the fol-
lowing reqmrements

(1) the secunty deposu cannot exceed wo
months rent;

(2) any security deposit held for more than
thirteen months must accrue interest at a
rate of five percent, calculated semiannual-.
ly, and payable to the tenant at the conclu-
sion of the tenancy;

Sy

17 This last exclusion does not appear in the Uniform Act. Genemlly. thxs sectwn operates to exclude from the apphcabnlnty of the Act all but the larger npanmcnt

complexes VRGA CLE, supra note 15, § 1 2(BX2), at l 8
18]d, at § 1.2 B().

1954,

20V CoDE ANN. § 55-248.6:1 (Michie Supp. 1993).

2)d §55-248.4 .

2d. § 55-248.6:1.

2pq ¢

2,

BHd.

28]d, § 55-248.4,

LI i o ~

oo f
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G (3) the landlord may only apply the security
deposrt to the payment of ‘accrued rent, to -

\\\\ " ‘bffset tenant caused damage—beyond rea-
L sonable wear and tear—to the rental unit,
. and to'the payment of other charges ordam- = -

: ages. such as reasonable Iate charges, as

specified in the rental agreement; . DU

I:..(4): within :thirty days efter the .conclusion ;
¢ il of the tenancy, the landlord must return the
¢ °L. security. deposit with interest or.the unex-. .

. pended portion of the deposit with an item- = . (.
, lized list of deductions from the deposit; “‘

O R EEF SR NI Y P SN b T o
(5) the la.ndlord must provide written notice . v

. 1. to the tenant of any deductions from the -

ENTE security deposit made during the tenancy
w1thln thirty days of the deducuon- TR
IR ERUFY i . 1 RN SR N S
(6) the tenant has a nght to accompany:the:: .~ : -
landlord on a final inspection of the rental
property within seventy-two- hours of the
tenancy s terrmnatron,
b (7) if the landlord or landlord’s successor in - =
A1 interest. willfully fails to comply with these - ;
ot provisions, the tenant may recover the'secu-
w1t ity deposit, actual damages, and attorney’s
- ,:fegs;".' A i ‘Hv s
Tt b ot : N : ’ :
© {8) the landlord must provxdc the: tenant, :
within five days of occupying the premises, - !
a wntten list of exxstmg damages, and

it

(9) the tenant, or tenant s representatwe,
may inspect the landlord's records listing
deductions from the tenant’s security’
deposit, at any tlme durmg normal business:
hours.?? S W

[

Landlords typically deduct the cost of repairing tenant-
caused damage from the security deposit.26 Unfortunately,
some landlords abuse this practice by deducting money for
pre-existing damages.? In an attempt to remedy such abuse,
the Virginia ActPéquires the landlord to! gr've 'the tenant an
itemized list bf defects,’ whrch the tenant may ‘object to in
wntmg3° SEDIYUL UYL s yd ;‘vl :

The Virginia Act requires the ] ndlord to pravide an rmtlal
list of damages to the tenant wrthm frvxe days after
occupancy. 31 However, the statute does not requlre the land-
lord to inform the tenant of the significance of this Tist or the
tenant’s opportunity to object to it. The.tenant’s failure to
render a written objectlon noting damage or defects omitted
from the landlord’s list, can be fatal in any subsequent litiga-
tion. Unless the ‘tenant, ob_]ects. iin writing, within five days
after receipt of the itemized list, it is- “deemed correct."32

Praniichon Lo

The Virginia Act does not 1nd1cate whcther this portion of
the statute precludes the preséntation of evidence as to the true
condition of the dwelling at the time of occupancy. Interpret-
ing the Vlrglma Act 10 preclude evidence of the true state of
affaifs would work an injustice on the typical ténant, ignorant
ift’ the ways of the law, and would sanction landlord miscon-
duct.” Given that the basic intent of the Virgnua Act was to
provide fnjptecnon to the tenant, a court should rot conclude
that the Vrt’émlaleglslature intended such a harsh result’
absent clea expression of that intent.33 Rather,a a court
should viéw ‘the list memorralrzmg the results of the initial
1pspecnon as greating a ]rebuttable inference as to the condi-
tion of the rental dwe]]rng at the time of; the, mspectlon it
should not prohrbrt the mtroductlon of ewdeqce to overcome
this mference ¥

H -1y . .
AE NY BT i I

Srgmﬁcantly, the Vlrgrma Act rmposes no duty on the land-,
lord to pay interest unless the security deposit has been held
for a period in excess of thirteen-months.35 Commentators
surmise that this limitation was added to the statute more like-
ly as a result of political compromise than legisiative reason-
ing_36

Rt IR C S TR R S ¢ T RE A TR

LS PN S T R EA EATTE s e

2114 §§ 55-248.11, 11:1 (Michie 1986 & Supp 1993), VIRGINIA CLE, supra note 15, § 1 2(B)(8) atl- ll to 1-12.

28 Absent a contractual agreement to the contrary, the usual measure of damages for the destruction of personal property is the reasonable market value at the time
of the loss rather than replacement value. Dan B. Dosss, REMEDIES 375 (1973) (“the usual measure of damage is the market value of the chattel at the time and
place of destruction with adjustments for salvage value”); 25 C.J.S. Damages § 83a, at 905 (1966); see Wennmger v. Wollerman, 482 N.W.2d 671 (Wis. Ct. App.
1992) (carpet). Further, the usual measure of damages for an injury to personal property that has not, been entircly destroyed is the difference between its value
immediately before and after the injury, or, if less, the reasonable cost of repair. 25 C.J.S., Damages § '83b, at 907 (1966); DoEBs, supra, at 379; see Averett v.
Shircliff, 237 $.E.2d 92 (Va. 1977) (reciting this general rule for damages to an automobile, wrth a reasonable allowance for depreciation). ‘ . .

29See Nineteenth Annual Survey, supra note 1, at 1601.
01d.

31V A. Cope ANN. § 55-248.11:1 (Michie Supp. 1993).
314, (emphasis added).

33C¥. Buettner v. Unruh, 642 P.2d 124, 127 (Kan. App. 1982) (adopting a similar rationale when interpreting the Kansas Residential Landlord and Tenant Act). -

M
35Va. CoDE ANN. § 55-248.11(b) (Michie 1986).

36 Survey, supra note 4, at 577.

6 :DECEMBER 1994 THE ARMY LAWYER» DA'PAM 27-50-265




< Failure to Return the Security Deposit ;

A major shortcoming of the Virginia Act deals with the

~ remedy for a landldrd’s failure to return the security deposit.

- Many state statutes provide that if a landlord fails to return the
deposit or provrde an itemized list of deductions within the
requisite statutory! 'Ume after' the tenant departs, and if the
landlord has retamed the deposit in bad faith, the tenant may
be entitled to some form of punitive damages m addmon to
the return of the dcposrt w

Unfortunately, under the Vtrgxma statute, even if the land-
lord willfully fails 'to. retum ‘a deposit or provide an itemized
list of deductions, the tenant’s remedy is limited to the securi-
ty deposit-with interest due, actual damages, and attorney’s
fees.38 “Further, although no published Virginia cases address
the issue, it is unhkely that the Virginia Act provides for attor-

ney fees to tenants/plmntlffs acting pro se or. in proper .

person.3® Realistically, the amount of actual damages that a
tenant may collect is likely to be small or nonexistent.40

Additionally, the Virginia Act suffers from a definitional

flaw. Neither the Virginia Act nor any: published Vlrgnma f/

case or leglslatrt'e history defines what constitutes a “willful”-
 the secunty deposit. To interpret this provn-'
sion of the V mia Act ohe must look to case law from states |

failure to ret

adopting some versnon Qf the Uniform Acté! or to judxcial
mterpretauons ?f Ftate statutes snmlar to Virginia’s statute

In other states, courts have interpreted statutory language
~ prohibiting the, willful retention of a security deposit or the

S

willful failure to provide a timely:itemized list of deductions
in one of three ways, prohibiting retention that is either (1)
deliberate, (2) in bad faith, or (3) arbitrary and unjustified.42
States such as Colorado have equated “willful” with “deliber- -
ate.”¥3 The deliberate fdilure to retain the security deposit or’
provide an itemized list of deductions—even when a valid dis-
pute exists between the parties—constitutes a violation ‘of the -
statute.*

Mame takes the posmon that its statute. whlch penahzes the '
willful retentxon of a security deposit, punishes only bad-faith :
retention.#S The court interpreting the statute (which makes’
the landlord hable for double the amount of the security
deposit w1thhe1d) opmed that construing the term “willful” to
mean merely deliberate would create an unduly harsh rule in’
light of the penalues)mvolved 46 Several Loujsiana courts
have awarded damages and attomey s fees for w1llfu1 reten-
tion of a security deposit when the landlord’s Jusuﬁcauon for
the retention was arbitrary, caprncrous, or similarly unjus-
tified 47 t

Although neither the Virginia legislature nor Virginia’s
courts have .taken a :position on this issue, the term willful -
should be interpreted to mean deliberate. If a landlord:
believes that the tenant has caused damage to the rental
dwelling, the landlord may retain a portion of the security
deposit to cover the estimated value of the damage as long as
the landlord: provides an itemized list of damages and the
remainder of the deposit within thirty days of the tenancy's
termination.#¢ To permit a landlord to retain the entire securi-

ty deposu when only a partial retention is proper, or to pemut '

n WARmzR supra note 2, at 20:3. ‘California permits $200 plus interest; Illinois, New Jersey, Michigan, Ohio, and Pennsylvania allow for double damages; Georgia
and Maryland permlt triple damages; and Texas allows $100 plus three times the amount wrongfully withheld and attomey’s fees. 1d. at 20:3 n.1. _See generally
John P. Ludington, Annotation, Landlord-Tenant Security Deposit Legislation, 63 A.L.R. 4th 901 (1988).

38Section 55-248. 1l(a) states that if the landlord “willfully fails to-comply with this section or if the landlord fails to return any security and interest required to.be’
paid to the tenant under this chapter, the tenant may recover such security due him together with actual damages and reasonable attorney’ fees.” Va.:CODE ANN. § |
655-248. ll(a) (Mrchle 1986) (emphams added).

39 See Davidson \Z Manmng. No..GV93-3783 (Loudoun Cty Gen. DISL Ct Dec. 13,'1993) (first retum ona cml warrant) (Cannon, J) (no auomey fees lf actmg in
proper person); see aiso Golden v. Riverside Apartments, Inc., 488 Sc. 2d 478 (La. 1986) (attorney fepresenting himself and his wife, in proper person, not entltled
to attorney’s fees ause he had incurred no out-of-pocket expenses associated with hmng an attomey)

40 Suryey, supra note 4, at 5. ’

41'See Hicks v. Meyers 2 Va. Cir. 122 (1983) (Oregon s version of the Uniform Act) The secunty deposxt provrswns of the Vlrglma Act were modeled on § 2 101
of the Uniform Alct.' See UNIF. RESIDENTIAL LANDLORD AND TENANT ACT, 7B U.L.A. 427, 453 (1985).

42Ludington, supra note 37, at 987-88. Sy

43Kirkland v. Allen, 678 P.2d 568, 571 (Colo. App. 1984); Martinez v. Steinbaum, 623 P.2d 568, 571 (Colo. 1981) (en banc) (“willful, i.e., dehberate") Tumner v.
Lyon, 539 P.2d 1241 1243 (Colo. 1975) (en banc) (‘“wnllful' means ‘dehberate'"), sée also Ludmgton. supra note 37,8 27[a]

448ee Altazin v. bm:llo, 391 So. 2d 1267, 1269 (La. App. l980) (“Even if there is a valid dispute over a lease, the lessor must comply with the statutes or suﬁer the
penalties provnded *); Bradwell v, Carter, 299 So. 2d 853, 854 (La. App. 1974) (¢ourt held that the failure to return the security deposit within 30 days was “willful”
not\mthsta.ndmg a bona ﬁde dlspute between the parties),

45Lydington, supra note 37, § 27[b], at 988 (citing Karantza v. Salamone, 435 A 2d 1384 (Me. 1981))

i . o . R i ‘

4144y 27[c] (crtanons ormtted)
: bt b FREN R |

48Va. Cape ANN § 55-248.11(a) (Michie 1986). Cff Duchon v. Ross. 599 N.E. 621, 624-25 (Ind. 1992) (“Disputes over the costs of repair or the assessment of

damages do not relieve the Landiords of the requirement to provide the eéstimated costs of repair to the Tenants with [the statutory period] of the termination of the

tenancy.”). A letter from the landlord indicating that damage exists—but providing that the tenant will not receive a final aceountmg unul costs assoclated with the

damages are assessed—does not satisfy the landlord’s burden. Id. at 622, 624. :
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a landlord to provide-an itemized list of deductions:months -
after the tenant has departed;> without any associated penalty ;
or 'declaration of a statutory violation, 'would emasculate this
portiont of the statute.49. Furthermore, unlike the Maine statute -
discussed earlier, the Virginia Act’s limited punitive provi- .
sion——actual damages and attorney’s fees—would not cause -

an ynduly barsh result if so interpreted. .+ ..., 0 »f“.i

r!l 1
Additionally, whether a showing of willfulness is a condr-

tion precedent to obtaining the return of the security deposit if
an itemized list of deductions is not.received within.thirty ,
days, or whether such a showrng is only requrred when seek-
es, iS. unclear.50 Albert sub-

ject to a contrary view, apparently two. separate statutory
provisions are envrsloned under the Vlrgmla and "Uniform
Acts.St The ﬁrst provision requ1res the landlord to return’ lhe
deposit or an ftermzed list of deductlons within a limited peri-
od of time.5? The second provision is punitive, and provrdes a
penalty for the landlord’s failute to satrsfy the timeliness pro-"'
vision.53 ‘Because the punitivé!provisioifi provides an extraor- -
dinary remedy in addition to the return of the security depasit,:
it contains a scienter element, that is willful.54 Accordingly, a
tenant need only prove -willfulness if it seeks actual damages
and attorney’s fees in- addrtion to the return of the secunty

-

provides that the following ptovisions are-void if contained in
a rental agreement

1.

H"dij I rer

granted by the Act,, "
T EE RS R L N TR RTE I (PR TARY DAY ] oh
ety 1(2) An authonzauon to confess 1Judgli‘nent N
onar rental obhgatron,, .

RN LR Y IORTON RPRLY

T ") S [P T PARSARNE

RATE IR 11
ro

dobaehyd

(. 1 EETNTN §
(3) An‘ agreement to pay attorney s fees S
[FR T

except as provided in the Act;

) (4) An agreement éxculpatmg or’ llmmng '
b the landlord’s habrhty tb'the’ tenant 56

)

LR AT BT T AR TS S ST S 3 S

Ifa landlord brings Smt 10 enforce : any Jof these provisions, !
the tenant may recover actual-damage§' and httomey §'feesi7.

When ‘the Virginia' Act does not apply;ithé pames are free to !

include any other provision in the lease.5%\f My ot inn

) : [N Lo R AN Ay

;,vl"‘l PN

i The Military Clause 1+, -1, e

:Section 55-248.21:1 provides some- protection, to.military
tenants, who must terminate their lease early. because of mili-,

tary orders. Unlike the remamderuof the: Vugmta Act, thrs
provision apphes to all re51dent1al leascs, rncludmg smgle—
family resrdences owned by landlords rentmg fewer than ten” .
such residences.® Spec1ﬁcally. this provision protects any -
member of the armed forces, the Vlrgmla Natronal Guard :
serving on full-time duty, and Nationil Guard Teéhnicians who

dopoftss " 1o e
SR IRE ] ‘3 RIS Y (3T . S s
Prohrblted Provisionso o b ofs
. sty b Uy T By e g e, e g
The Vrrgmxa ‘Abt prohibits the'landlord: from 1nSertmg cer-
tain’ proVrsrons into the lease. Speclf ically,f section 55 2489

[ T A L TN SE B IO dherd o e o
- € Sty e b . e e, ,‘ IR RN H
fedhna T Sy ; o ERREAN B S L R I Rt L LI N AT —

Logd

i
3

AN

Sl ‘"l i ! . oy :
491t is axiomatic in statutory construction that a court is obhgated to give effect, if possxble to every word in the statute. inthe’ mStantease the word “shall.” Sed In’;
re Kitchen Equipment Co. of Virginia, Inc., 960 F.2d 1242, 1247 (4th Cir. 1992). e
S0Section 55-248.11(b) of the Virginia Code provides “If the landlord willfully fails to. comply with this section or if the landlord fails to return any security and .
interest:required to be paid to the tenant under this chapter, t.he tenant may recover such security due him together w1th actual da.mages and reasonable attorney s
fees.” 5 DI T O LI R N Dyt e A NORL I IRETINR W ”.“( R A S V

31 Statutes adopting the Uniform Act “generally require 2 landlord to return security depcsns to tenants within a specified time penod, account for his claim to any
part of the secarity deposit and provide for penalty in the event landlord fails to comply.” {UNIE. ACT, supra note, | 1, at 454, omment Gl g

h ot o
$28ection 55-248.11 of the Virginia Code requires that the landlord “shall” return the deposit or an itemized list of deduetlons wnhm 50 days of the termination of
the tenancy. In Vlrgrma statutory construction, the term “shall”;means that it is'mandatory, Wendell v. Commonwealth; 12 Va.-App. 958, .962,(1991) (“"When the
word ‘shall’ appears in a statute it is genérally used in an imperative or mandatory sense.””) (citing Schmidt v. City,of Rxchmond,y 142 S.E. 2d, 573 578 {Va J1965))
Cf. Association of Civilian Technicians, Montana Air Chapter No..29 v. FLRA, 22 F.3d 1150, 1153 (D.C. Cir. 1994) (“The word shall' generally mdlcates acom-
mand that admits of no discretion on the pant of the person instructed to cafry out the directive.”).

53That the Virginia statute says the tenant “may” recover, rather than “shall” recover, does not give the court discretion. The language merely is a statement of the
steps the tenant must take to recover. if the Tandlord fails to comply with the timeliness portion of the statute. See Love v, Monarch Apartments 771P.2d 79,82,
(Kan. App. 1989) (interpreting Kansas Residential Landlord and Tenant Act); Beckett v. Olson, 707 P.2d 635, 637 (Qr, App. 1985),

S FY AR IRTAT o

34 See generally Note, supra note 1, at 878-79. DT e S
35The applicable Maine statute distinguishes hetween the twp types of statutory pravisions. -Failure to meet the timeliness fequirement raises a presumpnon ot‘ will- .
fulness. Karantza v. Salamone, 435 A.2d 1384,71386 (Mec. 1981). The landlord’s good faith belief in enntlemenl does not justrfy retentron of the deposrt u is only
a defense to the penal/punitive portion of the statute. Id. (“Such a showing would not, of course, justify the retention, but it 'could suffice to rebut the presumptlon
and spare defendant the extraordinary liability obtained by statute for willful thhholdmg ") c,;f VRGINIA CLE. Supranote 15, § 1.2(B)(6). at ] 11 (those provxsrons
of the Virginia Act granting attorney fees to the prevailing party usually require that the .opposing party’s breaeh or vrolatron be wrllful) by e

56 VIRGINIA CLE, supra note 15, § 1.2(B)(3)(c), at 1-9 to 1-10 (citing VA. CODE ANN. § 55-248.9 (Michie Supp 1993)) The last elause isa devratron from Vnrgmla
common law, which upholds the validity of these clauses. Id. at }-10:(citing Taylor v. Virginia Const. Corp. 161 S.E2d 732 (Ya.. 1968)) VSt o gl 17

57V a. CoDE ANN. § 55-248.9(B) (Michie Supp. 1993); Survey, supra note 4, at 574. ra

S8VIRGINIA CLE, supra note 15, § 1.2(B)3)(b), at 1-9; Survey, supra note 4, at 574 (the Virginia Act “remains consistent with old, law in allowing a landlqrd(_t_o W
melude in the rental agreement those terms and condltrons not prohrblted by the Act govemmg the rights and oblrgatmns of the partles") hemE

v B
lf", EL I TR I At

59See Va CODE ANN.:§ 55-248 21: l(E) (Mlchre Supp 1993) ("The exempuon provrded m subseeuon 10 of § 55-243 5 shall not apply to thls secuon "% "see also
VIRGINIA CLE, .supra note;15,.§.1.2(F)(8), at 1-26 (“appl[ies] to single-family dwellings regardless of the number rented by the landlord as well as to rental srtua-
tions normally covered by the Act™). - B e Syizhie g sl Lo, ‘

LTl
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(1) have received PCS orders moving the i ‘When the Vlrglma Act Doés Not Apply
service member at least thirty- five mnles S v .
‘ 7from the rental dwelling, DA CA L Pnor to adoptmg its landlord tenant act, Vu'gmra possessed
' R na law regulating security deposits.55 :: Accordingly, 2 tenant
B (2) have recerved TDY orders longer: than% SR operating without benefit of the Virginia Act must look else-
three 'months duration that move the service -~ " " where for relief. Under common law, tenants enjoy a right to
member at least thirty-five mrles from the - e the timely return of their security deposit on termination of the

rental dwelling; - tenancy, either in full or as reduced by legitimate landlord

deductions.56 - A landlord’s refusal to return the security
deposit may render the landlord liable for conversion.57. Alter-
natively, a tenant may sue based on breach of the rental agree-

‘ ment68 . . } o TR
» (4) are ordered to report to government . oo ) ‘ Lo

© quarters \ w1th a concomntant loss of BAQ o

Lo

(3) are drscharged or released from active
duty; or, '

Reahsttcally, however, once they exit the dwellmg, tenants
have little practical leverage over. landlords—mcludmg threat
of legal action—to force the retum of a contested deposit.®?
Because Virginia follows the American Rule,” a successful
tenant-htlgant would be required to absorb his or her own
legal fees, makmg the prospect of legal action extremely unat-

" Eli gible servrce _members may termmate their leases prema-
turely by serving on the landlord (at Jeast thifty days prior to
termination) written notice, along with a copy of the official
orders or a commander s letter confir rmmg the orders 61 The
military tenant may not ‘terminate the lenancy more than srxty

days “prior to the date of departure necessary. to comply with tractive 7!
the official orders or any supplemental mstrucuons for § tntenm T S iy Cnt
trammg or duty pnor to the transfer.*62 ' e »'»l‘ih‘e h{leehamcs ofaLawsuit
itk S : . . . 3

The Vtrglma Act requn'es that the ﬁnal rent be prorated o l Preparation
the date of tenancy termination and be made payable in accor-
dance with the terms of the rental agreement.63 However, A tenant must prepare for trial long before a dispute arises.
early termination of the rental agreement permits the landlord Commonly, experienced landlords will come to trial with a
to demand liquidated damages. The landlord may require the long list of damaged and dirty items that they claim were
tenant to pay one month’s rent if the tenant has completed less caused by the tenant, often catching the unprepared tenant off
than six months of the tenancy, and one-half of one month's guard.”? If the tenant has not collected evidence long before
rent if the tenant has completed more than six, but less than  vacating the rental dwelling, the _|udge jmay rule in the land-
twelve, months of the tenancy 4 lord’s favor or srmply split the difference.”

6‘)Va Code Ann § 55 248 21 l(A) (1)-(1v). see also VlRGlN'lA CLE supra note 15 § 1.2(F)(8), at 1-25 to -26.
BRI [ R El e : '
LI CODE ANN $ 55 2438 21 1(B) (Mlchre Supp 1993) A copy of the ofﬁcml orders or commander’s letter must be furmshed pnor to actually temunaung ‘the
tenancy. /d.
(TR (R B

624,

dlld
KA BN e ! oo : P R B |

6"Id § 55-248 21 1(C). The arnount of hqurdated damages is detern'uned as of the effectwe date of temunauon Id . R

65 Survey, supra note 4, at'576; see also VIRGmNa CLE, supra note 15, § 1.2(B}(8), at 1-11 (“Prior 10 the Act, t.here had been no state-wrde statutory or case law reg-
ulation of security deposits.”). Vs P _ ; R

6 Note, supra note 1, at 876 (citations omitted). . Gt
6"52C.JS landlard&’l‘enanr§473(t)(l968) RETIRIE T A Sl

6314.'§ 474 (“the tenant’ may drsregard the conversion, and recover on pmof of the deposrt, the breaeh of the eovenants of the lease a.nd the refusal of the lnndlord
to pay over the money™) (citation omitted). [

59Note supra Bote' l at 877 ("Wlth the tenant havtng vacated the premtses the landiord has no risk i in temrs of rent withholdmg or damage to the pn:rmses ")

o L %

'"’Ryder v. Petrea, 416 S E.2d 686 688 (V& ]992) (“‘[WJe have consrstently adhered to the Amenean Rule ordinarily attorney's fees are not recovemble by a pre-
vailing litigant in the absence of a specific contractual or statutory provision to the contrary.™) (citation omitted), R.L. Moore, Inc. v. Shawn, 23 Va. Cir. 117
(1991) (“In Virginia, the general rule is that attorney’s fees are not recoverable generally as an item of damages in tort or in the absenee of statutory hablhty ).

M Cf. Note, supra note 1, at 877 (a lawsuit based on the violation of the common law right to the timely return of a security deposrt rarely is justnﬁed by the amount
in controversy).

72WARNER, supra note 2, at 20:3.

B4
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Preparation for trial should begin'as soon-as the soldier
begins the tenancy. Immediately take photographs and have
friends or meighbors view the rental property.’ ; Even if the
Virginia Act does not apply to 'your lease, conduct a walk
through with the landlord and jointly prepare a ‘written sum-
mation of all damaged items or dirty conditions. Similarly, on
departure the soldier should take photographs, have friends
walk through the rental, maintain receipts for cleaning materi-

als or servrces, ‘and attcmpt to have the landlord agree in writ-
lng that the premlses are in sausfactory condmon 7

The Virginia Act permits a tenant to be present at the land-
lord’s inspection of the rental dwelling. Section 55-248.11
requires the landlord to reasonable efforts” to advise the ten-
ant of the right to be present at the landlord’s inspecnon of the
rental for purposes of determmmg what, if any, deductions
should be made from the security deposrt 76 If the tenant
advrses the landlord in wrmng of the tenant’s desire to be pre-
sent at the inspection, the Jandlord must notrfy the tenant of
the time and date of inspection.”? The inspection must ocour
within seventy-two, hours of the tenancy’s termination.”® At
the end of the inspection, the landlord must provide the tenant
with an itemized list of all damages known to exist at that
time.” ' '

741d,

75!d;' PR S Rt @..H-rl:?': s re

76VA CODE ANN. § 55 248 Il(c) (Mrchre 1986) Such efforts should be rnade on the landlord’s request ‘to'a tenant to vacate or wrthm ﬁve days of the tenant s

notice to the landlord of the tenant’s intent to terminate the tenancy. Jd.

.

IR

A R AR V‘enu‘el‘- I S S BN B

coliTr i E I O (TR S
The Vtrgrma court system s’ dmded into’ thrrty-two dis-
tricts and thirty-one circuits.8¢ Generally, venue will be prop-
er in any. district where the landlord lives, is regularly
employed, has a regular place of business, or where the cause
of action arose.8! When venue is improper, the court will
transfer—rather than dismiss—the lawsuit as lpng as proper
venue exists somewhere in the state.82 -
R B L £ TR PO S CP TR R PR O

Initial Pleadings e

A plaintiff acting pro se or in proper person may initiate a
lawsuit in general district court by filing 2 Warrant In Debts3
and paying the appropriate filing fee34 The Warrant is a fill-
in-the blank form available at any Virginia Clerk of Court’s
office. This form may be ﬁled in person or by maJl ,

‘ Typlcally, the eourt wrll requlre the partres to appear for an
mmal appearance and order the’ plamtrff to file' a Bill of Par!
ticulars 85 This pleadmg merely explams to’ the court'the basrs
of plaintiff’s lawsuit, and should ‘state the factual bhsrs for the
lawsuit in numbered paragraphs 96 A
SR YN
The initial appearance usually occurs before the defendant
Ras filed a wrrtten grounds of defense 87 Thrs pleadlng is

Y

181d.; see also VIRGINIA CLE, supra note 15, § l 2(B)(8)(t) (“The tenant has the nght to be present when the landlord mspects the prermses, whlch must be w1thm

72 hours from the time the tenant vacates.”). -
7V A. CoDE ANN. § 55-248.11(c) (Michie 1986).

80DisTRICT COURT MANUAL, supra note 7, at II-6.

ARy

8114 at VII-D-2 (citing VA. CODE ANN. § 8.01-262 (Mlchlc 1992)), COMMONWF.AL’IH OF Vmc.mm, GENERAL Drsmcr Counrs 3-4 (Information Pamphlet 1991)
[hereinafter GENERAL DISTRICT COURTS]. B b T N S TS AN PRGN L

82pisTRicT COURT MANUAL; supra note 7, at VII-D-3 (citing VA. CODE ANN. § 8.01-264 (Michie 1992), Rule 7B:11 (Michic 1994)). ‘A party s failure to nmely
object to improper venue may result in waiver of the objection. /d. ] .

83Form DC-412 11/88. LI

84 Currently, the filing fee is $18. See DisTrRICT COURT MANUAL, supra note 7. at VII-B-1 (“The most frequently used type [of pleading] is the civil warrant or sum-
mons form which the plaintiff files with the appropriate ﬁlmg fee in the clerk’s office or with a magistrate to cause the issuance of process such as a Warrant in
Debt.”). A plamnﬂ‘ may file 2 Motion’ For Judgment, -which is a more formal pleading. Id.; see also GENERAL DISTRICT COURTS, supra note 81, at 4 (“[You] rnay
bring your suit in a District Court by either a warrant of the traditional motion for judgment. The warrant is by far the simpler procedure.”). : :

85V A CODE ANN. Rule 7B:2 (Michie 1994) (“The judge of any General District Court may require the plaintiff to file and serve a written bill of particulars . ., *);
see also W. HAMILTON BRYSON, HANDBOOK ON VIRGINIA CIviL PROCEDURE 512 (1989). Depending on local practice, the initial court date may be the actual trial
date.: DisTRICT COURT MANUAL, supra note 7 nt Vll-B l Generally. the court will set & future trial date unless all parues are present and prepared for trial.
BRYSON supm,atSlS Y K R ) Llan el aie
“VA Cope AN. Rule 1:4(d) (1994) ' ( ' S ‘ R
Ao Lo HEL o et S

87Brwsou supra note 85, at 513

-
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merely the defendant’s explanation to the court why it-is not
liable to the plaintiff.88 The tenant should request that the
court require the, defendant to respond with its Grounds of
Defense. Failure to comply with the judge’s order tp file this
pleadmg may result in the award of summary Judgment to the
opposing party.89 Furthermore, the tenant may use at trial any
admissions made in the Grounds of Defense. Such judicial
admission “conclusively establishes that fact for purposes of
the instant litigation. No explanatlon or rebuttal is allowed,
and no other proof of that fact is necessary. 90 Further, the
admitting party may not later take a position 1ncon31stent with
the pleading 91 Additionally, the landlord’s failure to respond
toa specrﬁc allegatron of factis deemed admltted 92 -

b H
r., ¥

- Inmal Appearance

The so]dler s ﬁrst court appearance wrll be on the return
date of the warrant. If all parties appear and are. ready for
trial, the court “may” proceed with the trial at that time.5?
Oftentimes, the court will merely use the return date as a form
of docket call and schedule the trial for a later date. A party
should contact the clerk’s office to determine the court’s prac-
tice. : : -

If the defendant (landlord) or hIS attorney fatls to appear on
the return date, the defendant is not, entltled to notice of fur-
ther. proceedmgs and waives all objecuons to the admlssrbrlrty
of evidence.3 The plamtlff may move for and obtam Judg—
ment in the case.5 The trial judge will determine the amount
due. Accordingly, the plaintiff should appear at court with a
copy of the lease and any other pertinent documents.

- 0

Dtscavery T

At the General Dlstnct Court drscovery is hrmted, but by
no means nonexistent. If applicable, the Virginia Act permits
the tenant, or authorized representative, to inspect the land-
lord's records of deductions from the security deposit *“at any
time during normal business hours.”% The statute fails to pro-
vide a‘'remedy, however, for. the landlord’s fallure to permit
such an 1nspect10n 97 :

The soldrer may obtam copxes of all documents °that the
Jandlord intends to use at trial to support the security deposit
retention through the use of a subpoena ducestecum. To use
this mechanism, a party need only submit the applicable form
to the Clerk of Court, requesting ‘that the court issue such a
subpoena.?® If it grants the request, the court will order the
opposing party to supply the requested documents with the
court. The requesting party may obtain a copy of the docu-
ments from the Clerk’s office, free of charge. The opposing
party may quash a subpoena duces tecum only if it is unrea-
sonable or oppresswe 99

t

"' Witmesses

Any party to the suit can ensure the attendance of a witness
by requesting that the court issue a subpoena. Generally, such
subpoenas are issued at no cost to the requesting party.
Requests for subpoenas for witnesses should be received in
the clerk’s office at least ten days before trial.!%0 'Additional-
ly, nothing precludes the tenant representing himself from tes-
tifying on his or her own behalf at trial.

88 /4. at 229. The court can order that the defendant’s Grounds of Defense be filed and served on the plaintiff. /d. at 513. However, the landlord may elect to coun-

terclaim against the tenant or crossclaim against a codeféndant: 7d. Additionally,

if the amount in controversy exceeds $1000, the defendant may have the lawsuit

removed to the circuit court, by filing an apphcanon a.nd afﬁdavtt staung rts defense. eoupled wrth payment of all accrued district eourt eosts wnt tax. and circuit

court costs. 1d.

HERT

8 Va. Cobe ANN. Rule 7B:2 (Michie 1994). At trial, the Judge may exclude evidence regarding any matter not addressed in these pleadings. Id.; see also DisTRICT

COURT MANUAL supra note 7, at VII-E-6.

Rt

13

NS

9°CHARLES E. FREEND, 2 THE LAaw OF EvroENCE lN Vmanm § 18-47 at 244 (4th ed 1993) (citing Geneml Motors Corp v. Luplca. 379 S.E 2d 311 (Va 1989),
Lackey v. Pnce, 128 S. E 268 (Va 1925). .lames Rlver Co v. Old Domxmon Oorp 122 SE 344 (Va. 19’24))

S

9t FRIEND, supra note 90, at 248 n.1 (citing Berry v. Klmger 300 S. E 2d 792 (Va. 1983))

92V . CODE ANN. RULE 1:4{c) (Michie 1994). See also BRYSON, supra note 85, at 230. ey

93Va. Cooe AnN. Rule 7B:4 (Michie 1994).
941d. 7B:9.
9514

95VA CODE ANN § 55 248 ll(b)(3) (Mlchle 1986)

vk

97'11'us conduct should be deemed evidence of the landlord‘s “wrllfu ** fallure to return the deposit or provrde an nemlzed list of deducttons

98 Form DC-336, entitled “Subpoena Duces Tecum,” is a fill-in-the-blank form that may be obtained from the Clerk of Court. The subpoena request may be filed
by mail. Requests for subpoenas duces tecum should be received at least 15 days before trial with a certification that the requesung party mailed or delivered a
copy of the request to the opposing party. DISTRICT COURT MANUAL, supra note 7, at VII-E-4. The district court judge or clerk may issue a subpoena duces tecum

directed at either a party or nonparty Id.

AR BRI

99 See Telic Corp. v. thtesrde 24 Va. App. 87, 90(1991)

[

100V A. CoDE ANN. Rule 7A:12 (Michie 1994). Form DC-326 4/88, Subpoena For Witnesses, | may be obtained from the clerk’s office. On the form, & party need
only supply the case number and caption; the name, address, and telephone number of the witness to be served; and check a block indicating on whose behalf the
witness is being subpoenaed.
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The Virginia Act prohibits the landlord from retaliating
against other tenants who testify in the lawsuit. Specifically,
section 55-248.39 prohibits ‘the ‘landlord ' from retaliating
against a tenant for “testif[ying] in a court proceeding against
the landlord.”!0! - This provision prohibits retaliation in the
form of :an increase in Tent, decrease in services, or instituting
or.threatening ‘to institute legal action to terminate the rental
agreement.!02 However, a landlord may increase rent.to mar-
ket level and decrease services if applied equally to all ten-
ants.103 If the landlord engages in prohibited retaliatory
contluct, the tenant may seek injunctive relief, reasonable
attorney's fees, and actual damages.104 The tenant: bears the
burden of prong retallauon s P

I

Rules \of Evidence . |

Unlrke the mtlrtary and federal systems, Vrrgrma s rules of
evidence are not codified, but instead are a collection of both
statutory and case law. These rules of evidence apply in all
Virginia courts, including general district courts.1% Although
general district courts tend to be less formal than circuit
courts, litigants should possess some familiarity with Virginia
evidentiary rules prior to proceeding to court. An excellent
and current reference in this regard is Charles Friend’s The
Law of Evidence In Virginia.}9

! e Appeal : [ RO ST A TR B

T R PR

0
!

The losmg party may appeal the Judgmeht to the c1rcu1t
court To appeal an adverse judgment, however the amwnt

, ' . S

s

in controversy must be greater than fifty dollars and the appel-
lant must note the appeal ‘within ten days'of judgment.108

‘Addmonally, the appellant must post an appeal bond and pay

the circuit court writ tax and costs within’ thrrty days of judg-
ment.!0 Cases appealed to the crrctut court are tned de
novo "° Yo ‘ * :

Pt ey [

- ':': " Enforcing Your}.lud‘gjmen‘t" ‘

Assurmng that the landlord refuses to pay the ]udgment a
successful tenant may enforce the Judgment in general district
court either by garnishment or by levy on the landlord’s prop-
erty.!ll In Virginia, a writ of fieri facias is used to execute
district court judgments entered on a Warrant in Debt,112
Altematively, the tenant may file an abstract of judgment with
any circuit court, ‘éreating a lien against any real property the
landlord owns in‘that Junsdlcuon ns. A

PRI R P OO : £

s " ‘Conclusion

b . ool T [ . i
: . e S B i g

Virginia ~ landlord-tenant law is -cdmplex,  ill-
defined, and holds many traps for the unwary renter. Becduse
security deposrt drsputes are commonplace and because such a
large toncentration of service members—partrcularly JAGC
officers—and their families are stationed in Virginia, JAGC
officers should possess a basic understandmg of Virginia
landlord tenant law. Thrs artrcle was desrgned to provrde that

basrc understanding.
LR . R

At L o

e

501 VA Com-: ANN § 55 248 39(a)(1v) (MJchre 1986) Addltlonully. a landlord may not retalmte agamst a tenant for (l) reportmg the wolatlon of a burldmg or
housing code materially affecting health or safety to a government agency responsible for enforcing such codes; (2) complaining or filing suit against the landlord
for any violation of the Virginia Act; or (3) joining or organizing a tenants’ organization. Id. § 55-248.39(a) (i)-(iii).

42 [, § 55-248.39.

col T N L 2N RNEAEE N
FEEREY)

10314, § 55-248.39(a); see also VIRGINIA CLE, supra note 15, § 12([)(2)(c)(l) The provrsron of the statute pemnttmg a decrease in semces appea.rs to apply only

when the landlord controls more than a single dwelling unit.’

Py

o L P

104y 4. CoDE ANN. § 55-248.39(b) (Michie 1986); see also VlRGlNlA CLE supra note IS § 1 2([)(2)(d), at l 35 If appllcable the tenant may assert retallanon as a
defense to a landlord’s action for possession. VA. CODE ANN. § 55-248.39(b) (Michie 1986). PRI ) B

105y A, CoDE ANN. § 55-248.39(b) (Michie 1986).

106 FrienD, supra note 90, § 1-1, at 2 (“The rules of evidence are applicable in trials in courts of record and courts not of record, including preliminary hearings.”);
BRYSON, supra note 85, at 513 (“rules of evidence do apply”). General district courts are referred to as courts not of record.

107 Se¢ FRIEND, supra note 90.

108 DysTRICT COURT MANUAL, supra note 7, at VII-B-2, VII-E-20; GENERAL DiSTRICT COURTS, supra note 81, at 5.

BRI

199 DisTRICT COURT MANUAL, supra note 7, at VII-B-2, VII-E-20 -21. The minimum bond amount is the “amount of dlstnct court Judgment (pnncrpal mterest d1s-

trict court costs, attomey’s fees) and circuit court costs.” Id. - 55l of

MO gt 16 - ¢ [ T SR U IR B S LRI

' . . . . e - i A '

"‘l-'ld;ntVlIB-zla T G o ' R R ll,

' nt

T . C . e
. ' oL I

11214 at VII-E-23; GENERAL DISTRICT COURTS, supra note 81, at 5. For a detailed discussion of how the writ operates see generally Drmcr Counr MAN'UAL

supra note 7, at VII-E-23 to -30.

"3D|smcr CourT MANUAL supra note 7, at VII- E-3 ‘VII-E-30; GENERAL strmcr Counrs, supm note 81 a5, | AL PU o PN

wi g e oy

R
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Introduction

Assume that you are a trial defense counsel assigned a case
almost exclusively based on circumstantial evidence. Your
client has taken a polygraph administered by the Criminal
Investigation Division (CID). A CID-trained polygrapher
opined that your client showed no deception when answering
questions based on his involvement in the crime under investi-
gation. Nevertheless, the government prefers charges against
your client. The defense has no explicitly exculpatory evi-
dence other than the polygraph results and the general denial
of the charges by your client.

Contrary to earlier military precedents, Military Rule of

Evndence (MRE) 707(a)! purportedly creates a categorical bar -

to the admission of your exculpatory polygraph evidence.

Until recently, a defense counsel was left with no more than a .

speculative constitutional challenge to counter this provision.

The milita'ry appellate courts recently provided courts-martial
practitioners with several instructive cases concerning the use,
at trial, of polygraph test results. In'United States v.
Rodriguez,? the United States Court of Military Appeals
(COMA) reversed the holding of the Army Court of Military
Review (ACMR)? and set aside the findings and sentence of a
convicted cocaine user. In taking that action, the COMA
addressed the issue of whether, during rebuttal and over
defense objection, the military judge had abused his dlscretlon
by admitting inculpatory polygraph evidence. In the second
decision, United States v. Williams,# a three-judge panel of the
ACMR held that, as applied to the facts of that particular case,
MRE 707(a) denied the accused his Fifth Amendment right to

- a fair trial, and his Sixth Amendment right to produce favor-

able witnesses on his behalf 3

' , ,Although Rodriguez did"not involve the application of

- MRE 707(a), two of the judges on the COMA. did discuss the

IMaNuAL For COURTS-MARTIAL, United States, MiL. R. Evip, 707 (1984) [hereinafter MCM]) provides:

(a) Notwithstanding any other provision of law, the results of a polygraph examination, the opinion of a polygmph examiner, or any refer-
ence to an offer to takc. failure to take, or taking ofa polygraph exammanon shall not be admmed into evidence. . -

(b) Nothmg in thls sectlon is mtcndcd to exclude from evidence stawments made durlng a polygmph examination whlch are otherwise
admissible. . ‘ ‘ . .

Military Rule of Evidence 707 was promulgated by Executive Order No. 12,767, which amended the MCM. The effective date of the amendment was 6 July 1991.
237 M.). 448 (C.M.A. 1993). T ’

334 M1, 562 (A.C.M.R. 1991). Note that on October 5, 1994, the President signed into law Senate Bill 2i482, Defense Auihorizhtion Act for Fiscal Year 1995,
which redesignated the United States Court of Military Appeals (COMA) as the United States Court of Appeals for the Armed Forces. The Act likewise redesig-
nated the United States Courts of Military Review for each separate service a United States Court of Criminal Appeals. Accordingly, the United States Army Court
of Military Review (ACMR) is now the United States Court of Criminal Appeals. See Nat'l Def. Auth. Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat.
2663, 2831 (to be codified at 10 U. S C. § 941). This article wﬂl refer to these courts as the COMA and the ACMR.

439 MLJ. 555 (A.C.M.R. 1994), cemﬁcare for review ﬁled 39 M. 408 (C.M. A 1994) See also United Sta!es v. Cato, CM 9200744 (A C.M. R 25 Feb. 1993)
(summarily rejecting constitutional challenge), pet. for review granted, 39 M.J. 391 (C.M.A. 1994) (whether the “bright line rule” in MRE 707 violates appellant’s
Sixth Amendment right to present a defense),

5 Williams, 39 M.J. at 558. The ACMR remanded the case for a hearing on the admissibility of the proffered polygraph evidence. Id.
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rule in dicta. Although Williams is the most direct attacké-on-
that controversial evrdenuary tule,?. the i issue that it resolved

was foreshadowed in the Rodriguez decision. * This article -
briefly will discuss the polygraph, the rationale behind MRE.
707, recent military precedent, and possible approaches for
practitioners when attempting to introduce polygraph ev;- .” .

dence.

il
v

The Polygraph: Theory and Procedure .

[PINIE

Although beyond the scope of this article to fully" discuss
the mechanical and theoretical intricacies of the polygraph, all

criminal lawyers and courts-martial practitioners need a baSe-,
line of understanding of the polygraph The polygraph mstru-'

ment consists of four components: “the nomograph chest

assembly measures the inhalation/exhalation ratio; the galvan-
ic skin response measures skin resistance and pers jiration

changes; the cardiosphygmograph measures the hlood _pres-
sure and pulse rate; and the kimograph moves the chart paper
at a steady rate.? The polygraph examiner reviews the graphic
record of the examinee’s responses.and offers a professional
opinion as to whether the examinee is, truthful or deceptive in
responses to the relevant questions.” ~

!vv

The most cornmonly accepted ratlonale for the’ polygraph
posrts that an examinee’s fear of detechon in a lie will tngger
mvoluntary phys:ologlcal reactrons if and when he or she
responds untruthfully to an examiner’s questions. !0 Consis-
tent w1th the equipment described above, the physrologrcal
responses tested by polygraphs are changes in blood pressure,
resptratlon and galvamc skin response. The polygraph

i

coLaid

: provndes a recording of the physiological responses.
_ exammer—based on experience, ability, and education—

e

- machine simultaneously and continuously measures and
records these physrologrcal reactions on a chart or “poly-
gram »I1 The machine itself cannot detect deception; it only
The

infers decepuon, or no deception. In other words, the examin-
er's ‘expertlse is arguably the most important factor in the

’ polygraph examination.!2

Conductmg a polygraph examination involves four steps:

“the prehmmary investigation; the pretest interview; the test

itself; and the posttest interview. The two most important
steps are the pretest interview and the actual test.!3 The

_.pretest phase acquaints the subject with the effectiveness of

the technique, either allaying the apprehension of the truthful

subject, or enhancing the potentially deceptive subject’s con-
.. .- cern for being discovered in his or her mendacity.’* Addition-
, ally, the examiner can perform his or her own assessment of

the subject’s suitability for polygraph testing,!5 as well as for-
mulate the test questions.!$

\»

The Departrnent of Defense (DOD) uses the so-called Con-
trol Question chhmque (CQT).' This technique involves the
formulation of ten to ‘twelve guestions to elicit “yes™ or “ng”
responses.” In 2 CQT polygraph, examiners ask irrelevant, rel-
evant, and control questions. - Trrelevant ‘questions obtain a
subject’s normal’ truthful ‘teactions” and chart lracmgs “Rele:
vant- questrons concern the matter under investigation.” Con-
trol questions deal with “an act 'of wrongdomg of the same

general nature as the ¢ one under 1nvest1gauon »17

BTN R AT I

i Ay

6In United States v. Heyward, ACM S$28688, 1993 CMR LEXIS 478, (A.F.C.M.R. Oct. 18, 1993), pet. for review filed, 30 M.J. 338 (C.M:A'1994), the'Air Force
Court of Military Review (AFCMR) was asked to invalidate MRE 707 onconstitutional grounds, but declined to do so. \/d. at 6-7. ;In Heyward, the accused had
taken a polygraph exam with allegedly exculpatory results. The results were invalidated, however, by the Department of Defense Polygraph Institute on, subsequent
review because of an “improper comparison of a test question to a control question.” Id. at'3. Although offered the opportumty to take another polygraph examma-
tion, the defense initially declined. Two days before trial, the defense sought a continuance to secure another polygraph exam, indicating én fntention to contest the
constitutiona! validity of MRE 707.: The rmhtary judge denied the request. Because the accused offered no exculpatory polygraph at triaf, the AFCMR found that
no record existed on which the constitutional issue could be decided, and that the issue, accordingly, was not ripe for review. Id. at 7.

1S¢e, e.g., John J. Canham, Jr., Military Rule of Evidence 707: A Brighi-Line Rule That Needs To Be Dimmed, 140 MiL. L. REV. 65 (1993). . ..

8Rodriguez, 34 MJ). a1 563.
SYEON e T T A e et e Y e Ty e T
91d. at 563-64.
e Lo A T I A P RN I N TN I LT (s

1014, at 563. .S‘ee also Umted States Congress. Office of Technology Assessment Sc:enhﬁe Vahdxty of Polygraph Testing: : A Review and Evaluauon —A Techni-
cal Memorandum, OTA-TM-H-15 (1983), reprinted in 12 PoLyGraprd 196, 201 (1983) (*The most commonly accepted theory at present is that, when the person
being examined fears detection, that fear produces a measurable physiological reaction when the person responds deceptively.! Thus,'in this theory, the polygraph
instrument is measuring the fear of detection rather than deception per se.”) (quoted in PAUL C. GIANNELLI & EDWARD I. IMWINKELRIED, 1 SCIENTIFIC EVIDENCE 216
(2d ed 1993))

“GIANNFLLI & IMMNKMIED. supra note 10 at 217

2y ax2l7 18, See also Canham, supra note7 at 69

Fop RSP
lﬂGIANNEu.l & mwmxsmnm supra fote lo at 219
i b Yty

7%} ‘ vz”; TR R ,, .

15“The examiner may be alerted to some oondmon. such as a physrcal tulment low mtellrgence, ar the use of medxeahon that may affect the test results ” ld at
219(crtatronsommed) J?‘" ; Pt 07 R I A ST

y’/y,.‘ G W a '/«\r.v:'l.;: ST ‘ S

16/d. (ne sy L3y aign

o~

17[d. at 221 (quoting J. RED & F. INBAU, TRUTH AND DECEPTION 28 (2d ed. 1977)). -+ - A
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~1i'The polygraph has its supporters'8 and ‘critics:19: While a
discussion of the various studies exceeds the scope of this-arti-
cle, the DOD has employed polygraphs since 1947 and main-
1ained records as to their accuracy since 1968.20 In 1984, a
DOD report2! favorably concluded that analysis, investigator
‘and quality control personnel experience, and mock crime lab-
‘'oratory studies gave estimates of the accuracy of the CQT in
criminal ifivestigations ranging from eighty to. ninety-
five percent.22 Even studies critical of polygraphs may con-
cede that polygraphs may be useful in identifying deceptive
subjects.?3 Probably the most accurate comment concerning
the retiability of polygraphs was noted in United States v. Gip-
son,? where the accused attempted to introduce the results of
an exculpatory polygraph examination.2s- The COMA con-
cluded that the military judge had abused his discretion in not
allowing Gipson-the Opportumty to lay ‘a foundation so that
his- civilian polygrapher could interpret the polygraph charts,
opining, *The 'state of polygraph techniques is such that ,

resulis of a particular examination may be as good as or better
than a good deal of expert and lay evidence that is’ routmely

:+In Gipson, the:COMA did not hold that polygraphs are per
se admissiblé, but noted that a polygrapher “can fwith a prop-
er foundation)] opine whether the examinée was being truthful
or deceptive in making a particular ‘assertion at the time of the
polygraph examination:”27 The panel or the military judge sit-
ting alone determinés if the accused is truthful at trial. 28 Gip-
son broke a longstandmg position held by the military courts
that polygraphs were per se inadmissible in courts-martial.?9"

N Military Rule of Evidence 707

The Mllltary Rules of Ewdence were amended in 1991 to
expressly prohibit the ‘'use, in any fashion, of the results of 'a
polygraph examination and the opinions of the polygrapher.
Additionally, any reference to the examination must be
excluded.3® The drafters of the new rule believed that court
members could be misled by polygraph evidence, or by a mis-
taken belief'in the polygraph’s infallibility.3! The drafters fur-
ther believed that the members might focus on the validity of
the polygraph, and not the guilt or innocence of the accused,

and uncnncally recclved in cmmnal trials.”26

¢

thereby wasting judicial time. Finally, the drafters were dis-

£

1B See gener;lgy S. ABRAMS, A PLYGRAPH H:ANDBoéx FOR ATTORNEYS 105 (1977).
19 See generally GIANNELLI & IMWINKELRIED, supra note 10, at 227-30 (citing authorities).
2ReD & INBAU, supra note 17, at 564.
N u Dep’t of Defense, The Accuracy and Utility of Polygraph Testing, reprinfed in 13 POLYGRAPH 1, 58 (1984).
2/d a1 63. A N

23The study concluded that innocent subjects had a greater likelihood of bemg erroneously identified as decepuve Wald & Ome, The' Physwlogtcal Detection of
Deception, 70 AM. SCIENTIST 402 (1982). . :

Py

2424 M.J. 246 (CM.A. 1987)

BThe polygrapher was pnvately hu'ed by the accused anson also had been polygraphcd by a Naval l.nvesngauon Semce (NIS) polygrapher who concluded
unlike the civilian polygrapher that the accused was decepn ve in his responses to the control questions, Id. at 247.
%1d af 253 " ‘

i

e

2 See United States v. Ledlow, 29 CM.R. 475 (CM.A. 1960).
30MCM, supra note 1, MIL. R. EviD. 707; See Warner, The New Rule Against Polygraphs, ARMY LAw., Sept. 1991, at31. . . v
3IMCM, supra note 1, MiL. R. EviD 707 analysis, app. 22, at A22-46 (CS5, Nov. 15, 1991). The analysis states:

Rule 707 is new and is similar to Cal. Evid. Code 351.1 (West 1988 Supp.). The Rule prohibits the use of polygraph evidence in courts-mar-
tial and is based on several policy grounds. There is a real danger that court members will be misled by polygraph evidence that “is likely to
be shrouded with an aura of near infallibility.” United States v. Alexander, 526 F.2d 161, 168-169 (8th Cir. 1975). To the extent that the .
members accept polygraph evidence as unimpeachable or conclusive, despite cautionary instructions from the mlhtary judge, the members -
“traditional responstblllty to collectively ascertain the facts and adjudge guilt or innocence is preempted.” Jd. There js also a danger of con-
‘fusxon of the issues, especially when conflicting polygraph evidence diverts the members’ attention fmm a détermination of guilt or inno-
cence to a judgement of the validity and limitations of polygraphs. This could result in the court- mamal degenerating into a trial of the
polygmph machine. State v. Grier, 300 5.E.2d 351 (N.C. 1983). Polygraph evidence also can result in a substantial waste of time when the
collateral issues regarding the reliability of the particular test and qualifications of the specific polygraph examiner must be litigated in every

: case. Polygraph evidence places a burden on the administration of justice that outweighs the probative value of the evidence. The reliability

SN of polygraph evidence has not been sufficiently established and its use at trial impinges upon the integrity of the judicial system. See People
v. Kelgeru, 242 Cal, Rptr. 897 (Cal. Ct. App. 1987). Thus, this amendment is not intended to accept or reject United States v. Gipson, 24

: M.J. 343 (C.M.A. 1987), conceming the standard for admissibility of other scientific evidence under Mil. R. Evid. 702 or the continued vital- -

i ity of Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). Finally, subsection (b) of the rule ensures that any statements which are othenmse

| admissible are not rendered inadmissible solely because the statements were made during a polygraph examination.
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satisfied with the polygraph’s reliability.?3_The first two poli-
cies articulated by the drafters (i.e., concern: that such evi-
dence could mislead the members.or infect them with a pelief
of the polygraph’s infallibility) effectively presume that mem-
bers are unable to evaluate and assign a proper weight to poly-
graph evidence., Moreover, if polygraph evidence is admitted,
the members presumpuvely would be unable to understand
and exercrse thetr fact-ﬁndmg functlon ina court-martral

The drafters did not cite any studies validating those
assumptions and those assumptions are arguable at best.
Some studies addressing the issue of whether juries can follow
the evidence and the instructions of the judge suggest that
juries can place polygraphs into proper.perspective. Profes-
sors Kalven and Zeisel; in their. book The American Jury33
dedicate a chapter to the jury’s ability ito follow the weight
and direction of the evidence. . The authors used the Chicago
Jury Project,3 a study on jury behavior, to reach the conclu-
‘sion that the data shows ‘‘a stunning refutation of the hypothe-
sis that the jury does not understand” the facts.33 Other
studies formally conclude that jurors are competent to evalu-
ate scientific evidence, particularly the polygraph.36 At a min-
imum, these studies suggest that the drafters’ first two
rationales are open to debate. As Professor Imwinkelried
observed, “{ilf we can have faith in a state trial jury, as sug-
gested by the research to date, there is all the more reason to

-

have faith'in the court-martial, panels that you present screntrf-
lcevrdenceto”37 DEPRCPY IR DEPRYEER

-
k

: s anoho ol e

The drafters thlrd ratwnalc—-——rehabrlrty——prevrously has
been discussed.3® While the issue is controversial, some stud-
ies have found the polygraph to be reliable. Indeed, even the
California statute to which the drafters of MRE 707 refer,??
allows -introduction of. polygraph results o whlch the: pa.mes
stipulate40... - . @ ;. T sy
ot TR ST T N H
P ». 1 The Effect of Daubert v. Mer"rell‘, IS

- Dow Phamzaceutzcal Inc. . ..y o

In Daubert v. Merrell Dow Pharmaceutzcal Inc 41 the petl-
Uoners sued Merrell Dow Pharmaceutical ralleging - that Ben-
dectin,a drug produced by ‘the respondent, caused birth
defects in the petitioners’ children. The expert. testimony
offered by petitioners was not based on their own published
epidemiological evidence and data, but on animal studies and
chemical structure analysis, Additionally, the petitioners’
experts reanalyzed existing studies that had shown no link
between the drug and birth defects. This unpublished reanaly-
sis led the experts to conclude that a possible causative link
existed. The trial judge applied the Frye 42 test to determine
the admissibility of the testimony of the petitioners’ eight
experts.  Given the lack of peer review and scrutiny in the sci-

fape v L A A

R A BN . : el e T

2

33H. KALVEN & H, ZEISEL, THE AMERICAN JURY (1966) (cited in Imwinkelried, The Standard For Admzmng Scientific Evidence: A Crmque From The Perspecnve
»ofluror Psychology, 100 MIL L Rev. 99 113 (1983)) R e . . oo )
34 Professor Imwinkelried explains that the Project examined the dynamics of juries in criminal trials by submitting questionnaires to 3500 Judges of which 555
cooperated. Imwinkelried, supra note 33, at 113 n.65. )

Lt T
IR T

351d. at 113 (quoting KALVEN & ZEISEL, supra note 33, at 157). Professor Imwinkelried notes that Professors Kalven and Zelsel also concludcd that thc jury was
able t6 follow the “direction” of the évidence. Id. (cmng KALVEN & ZEISEL, supra note 33, at l6l) , o s
361d. at 114. Concerning one such study, see Peters, A Survey of Polygraph Evidence in Criminal Trials, 26 A.B.A. J. 161 (1982) (a study conducted by Mr. Robert
Peters of the Crime Laboratory Bureau, Wisconsin Department of Justice, measuring a polygraph’s effect on juries). The study was based on 11 jury trials in which
polygraph evidence was admitted by stipulation of the parties. Professor Imwinkelried quotes the conclusion that “The actual trial results clearly support the belief
that juries are capable of weighing and evaluaung the evidence and rendering verdicts that may be inconsistent with the polygraph evidence. . . . Polygraph evi-
dence does not assume undue influence in the evidentiary scheme.” Id. at 165, Similarly, in a Canadian expenmental study using mock juries, the results showed
that 61% of the mock jurors found polygraphs less persuasive than other scientific evidence. The mock jury spent little or no time discussing the polygraph evi-
dence. Imwinkelried, supra note 33, at 115 (citing Markwart & Lynch, The Effect of Polygraph Evidence on Mock .Iury Decrsmn-Makxng, 7 ). POL Sc1 & ADMIN
324 (1979)).

3 Imwinkelried, supra note 33, at 117. E T D e Ty o TS T e e B

38 See supra notes 18-29 and accompanying text.

% See supra, note 31 (cmng CAL. Evm CODE§351 I(West Supp 1988)) N o '
(e O O O R S R Loty I A s

(LR FE I S ' AT SRS B SR TE Lot oy i

40CaL. Evro Cobe § 351 lprovrdes m part . et B i
LIS BRI S ¢ i (R SR OREP I S L

'(a) Notwrthstandmg any ‘other provlswn of Inw ‘the results of a polygraph examinatmn, the oprmon ‘of a polygraph examiner; or any réfer-
ence (o an offer to take, fallure to'také, or taklng of a polygraph examination, shall not be admitted into evidence in any criminal procéedmg.
including pretrial and post oonvictlon motrons and Hearings, or in any t tna.l or heanng for a cnmmal offense whethcr hcard m juvemle or

b

adult court, untess all parnes stiputate ro rhe admtsston of such re.mlts

{emphasis added)

4113s.Cr 2786 (1993), T LT L
42Frye v. United Statés, 293 F24 1013 oc. C|r 1923)
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entific community, the judge found the plaintiffs’: proffered

testimony to'be outside the realm of general acccptance and ‘

therefore. madnuss1b1e 43
¥ .

The Umted States Court of Appeals for the Nmth Circuit
(Nmth Circuit) ‘affirmed.4* The court observed ‘that the peti-
tioners’ scientific evidence had not been’ published or critical-
ly analyzed by colleagues in their field. Instéad, the scientific
evidence was “generated solely for the use in litigation”45 and,
therefore, lacked the requisite foundation needed to be gener-
ally accepted as reliable in the scientific. community. ‘On
appeal, the United States Supreme Court vacated the Ninth
Circuit’s judgment.46  The Court held that the Federal Rules
of Evidence, not the Frye test, control the admission of scien-
tific evidence.4? . Writing for the Court, Justice Blackmun
noted concern with the wholesale exclusion of scientific evi-
dence under an “austere” general acceptance test. The Court
observed that Federal Rule of Evidence 70248 spoke to the
contested issue, and that the ‘rule contained no. prerequisite of
general acceptance as a prerequisite to admissibility.49

Faced with aproffer of scientific'evidence; a trial judge
must make a preliminary assessment of whether "the reason-
ing or methodology underlying the testimony is scientifically
valid and of whether that reasoning or methodology properly
can be applied to the facts in issue.”50 The Court did not set a
definitive, bright-line test. Instead,:it offered guidance to the

ODaubert, 113 S. C. a1 2792.
44951 F.2d 1128 (5th Cir. 1991).
4514 gt 1131,

46 Daubert, 113 5. Ct. at 2799.

471d. at 2793.

48Federal Rule of Evidence 702 is identical to MCM, supra note 1, MiL. R. Evib, 702, which provides:

trial judge in applying the Federal Rules of Evidence.s! First,
trial judges should determine whether the scientific technique
has been tested by isolating empirical testing results, if any,
because the “hallmark of science is empirical testing.”s2 Sec-
ond, “peer review and publication” research may reveal errors
in-the methodology 'applied.53 ‘Third, the scientific tech-
nique’s “known ‘or.potential rate of error” also is a factor for
consideration.3 ' Fourth, “the existence and maintenance of
standards controlling the techniques’ operation” is another
factor.55 Finally, the trial judge should look to whether *“gen-
eral acceptance” can still be part of the admissibility equation.
The Court noted that a “reliability assessment does not
require; although it does permit, explicit identification of a rel-
evant scientific community and express determination of a
particular degree of acceptance ‘within that community .56

Appllcat:on to the Polygraph

The results of an impartial and'properly conducted poly-
graph examination arguably may satisfy the Court’s suggested
areas of inquiry. The first area—whether or not the scientific
method can be or has been tested—is easily met for polygraph
evidence. “The military has tested the polygraph extensively
and the tests have been well documented.57 The Court’s sec-
ond area of suggested inquiry is peer review and publication
and polygraph evidence likewise satisfies this scrutiny.58 The
extensive public debate associated with polygraphs provides

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determinc a fact in lssue. a
witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or other-

wise.
49 Daubert, 113 S. Ct. at 2794,
30]d, at 2796.

3! In her concurring opinion in Rodriguez, Judge Crawford reiterated some of the factors recognized by the Supreme Court to be applied by trial Judges in dlscharg-

ing their “gatekccpmg" duties. See United States v. Rodngucz 37 M.J. 448, 453-55 (CM. A, 1993) (Crawford J., concurring).

521d. at 455 (citing Daubert, 113 S. Ct. at 2796)

53The rationale is that sometimes these reviews detect an error in methodology. Rodriguez, 37 M.J. at 455. The fact of publication, or ﬂ;éilaCk the;'e'of. is ai rele-

vant, but not dispositive consideration. Dauberr, 113 S. Ct. at 2797.
54Daubert, 113 S. Cu. at 2797,

51,

3614. (citation omitted).

37 See supra notes 18-29 and accompanying text.

58 As the Supreme Court observed, “submission to the scrutiny of the scientific community is a component of ‘good science,’ in part because it increases the likeli-
hood that substantive flaws in methodology will be detected.” Daubert, 113 8. Ct. at 2797 (citation omitted).
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ample evidence of ischolarly debate concerning the reliability
of polygraphs.; The third consideration, . quantification.of the
potential rate of error, jalso arguably is met! {Polygraphs are
not perfect.i'lie detectors” as has been noted in'studies, hows
ever, to some extent, their accuracy has been verified.: A “vig-
Orous cross-examination, presentatlon of -contrary - ev1dence.
and careful instruction on; the burden of proof. are the tradi-
tional and appropriate means of attackmg shaky but. adm1551-
ble ev1dcnce,”59 Lo e e s

' sl v
N i cone

,Recent Mlllmry Cases' Unzted States v. Radnguez
: A Poannly ot
Rodnguez, a senior noncommlsswned officer 'serving in
Panama, submitted to a urinalysis. test that revealed the pres-
ence of cocaine metabolites. . He,was charged with wrongful
use of cocaine. Before preferral of the charge, and on advice
of defense counsel, Rodriguez.requested and submitted to a
polygraph examination. During the “preinstrument phase,” he
denied cocaine use and raised the defense of innocent inges-
tion.60 The polygraph examiner concluded that Rodriguez
was “practicing deception while answering the relevant ques-
tions.”s! Pursuant to an agreement between-the defense coun-
sel and the polygraph examiner, no “postinstrument phase”
interview was.conducted. ; That same day, the wrongful use
charge was preferred. The-trial counsel,moved, in limine; to
admit the polygraph results in the event that Rodnguez took
the, stand and denied cocaine use. R R

To lay a foundation in support of the motion, the polygraph
examiner testified on the theory supporting the polygraph, and
the procedure that he employed in administering the test.62
The defense counsel did not challenge the polygraph examin-

591d. at 2798 (citation omitted).

60United States v. Rodriguez, 37 M.J. 448, 450 (CM.A. 1993).

614d. at 449. The “relevant questions™ to which the accused made |}ega1_ive responses were as follows:
N [EE TR VRN T N TEAEN

Did you l{glowinkgl_y possess g%aiqe within 30 days 2{ the urinalysis?

Did you kivowingly ise docatne within 30 days of that urinalysis?’

Are you lying about receiving advance knowledge of that urinalysis?

Did you knowingly ingest cocaine in any manner within 30 days of that urinalysis?

Mdat4s0. , I

R A H T s
TN PR o ne oat

-

er’s qualifications; but objected té:the ‘4dmission of the evi:
dence on several different grounds.First; the defense claimed
that the polygraph evidence was nét Televant, because the
polygraph examiner could not narrow his conclusion of
“deception” to questions relating to:wrongful‘bse, as opposed
to simply beifig a broad conclusion of deéeption.63. Second,
the: defense argued that-the evidence was-not helpful. to. the
trier of fact.%4| Third, the defense contended that the evidence
would confusé dr mislead the members, and would pose risks
of unfair prejudice which far outweighed its probative value.65
Finally, the-defense argued that the government had not estab-
lished, by scientific proof,:the reliability 'of polygraph evi-
dence; ‘therefore, in any event, the evidence was npt valid.s
The military judge ruled that the polygraph evidence:could be
admitted in rebuttal; provided Rodriguez took the stand :and

denied cocaine'use.67. The mllltary _]udge smted (YO AN
ol i o B PRE DA
I .am convmced of the soundness iand relia-:
bility. of the process and techniques used inz.:. ¢
forming the polygrapher’s-opinion in this: I -
case. I do not think that the evidence will
.overwhelm or confuse orimislead the jury, i«
and 1 believe that if presented it will help‘
: them to determine the credibility of r.he Gitle A ;m
o accused under the c1rcmnstances‘53 E S R
B TR IR S I . TR TR h‘v" D
3 ‘After the.government rested, the defense ¢ounsel -unsuc-
cessfully renewed the objection to the polygraph evidence.
Rodriguez testified and denied ever knowingly using cocaine.
He admitted to having taken the polygraph examination, and’
acknowledged having been informed that the test results had
indicated deception.t® Subsequently, defense counsel again

‘<[a“ 'w_‘w

i S 36 A2 I R TR

i :i:.' N TR T T R TR e = sy h.n PR T B

62The COMA opinion only bneﬂy discusses the foundational i mquxry conducted by ‘the trial coundel’ The ACMR’s opinion sefs forth the step-by-step prdcedure

employed by the polygraph examiner in greater detail. See United States v. Rodriguez, 34 M.J, 562, 563-64 (A.C. M R 1991)

63Radr1guez. 37 MJ at450 R e

641d. See generally MCM, supra note 1, MiL. R. Evip. 702.
63 Rodriguez, 37 MLJ. at 450,

661,

§1/d.

6814, at 450-51.

6911d.‘8.t451./"’“":i;‘” }i “ R N A8 g e ‘! i ' ) _v ‘ .':14

L R RTINS SR R B

PR 4 Tl t
i o i . . T A
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moved to exclude the polygraph examiner’s‘testimony on the
ground that the prospective rebuttal evidence would -be
“overkill” in view of Rodriguez’s admission to taking the
polygraph exam and its results.’”® The military judge upheld
his earlier ruling and permitted introduction of the polygraph
examiner’s testimony during rebuttal. The polygraph examin-
er subsequently testified that’ Rodrigiez had been’ “pracncmg
deceptioni while answering the relevant questmns " and that,
in his opmlon Rodriguez “was not bemg truthful" when he
demed cdcaine use dunng the polygraph tesy. 717

Ty ERETI

sl

'~ The COMA recognized that MRE 707(a) dxd nbt apply fo
thls case because Rodrigaez had been tried prior 6 the effec-
tive date of the new Tule.’? Accordingly, in réviéwing the
admission of the‘polygraph evidence against-Rodriguez, the
COMA applied the evrdentxary principles set*foith ‘in United
States v. Gipson.’3 >The court observed that,*“in’ any given
case’'in which polygraph' evidence is offered, the benchmarks
against which admissibility must be determmed are MRE 401
402, 403, and 702."4 ' The¢! COMA prev1ously had fioted that
taken together, “thefse] rules seem to descnbe a comprehen-
sive scheme for processmg expert testlmony !

oo ot PN
DR B IV R H “a

In Rodriguez,’6 the COMA found that thé trial counsel had
failed to establish the necessary’ foundation 'of reliability
inherent in'satisfying these rules of evidence.”’’ The founda-
tion was deficient in ‘several respects. First, the ‘dctval poly-

graph examination did not “permit- the examiner’s'conclusion
of the deception to focus and differentiate between'questions
. relating to criminal conduct (i.¢., possession and knowing use
of cocaine) and innocent conduct (i.e., learning in advance of
the impending urinalysis).””® Second, the polygraphexéminer

i TR ot . e d

70‘ld : : o ’ TS M P

S

conducted no “postinstrument” interview. "This omission was
important, according -to the court, because the’ postinstrument
interview wasa'“normally required™ exammanon procedure
and because it'would have been helpful 6 differentiate the
basis of Rodriguez’s deception on the relévant examination
questions.? "Finally, the polygraph report erfoneously reflect-
ed that one of Rodriguez’s resporises to a crmcal ‘control ques-
tion was erroneously recorded, “a fact thdt d[ld] nothing to

prop up the reliability of this polygraph examination.”80

Based on the lack of proper foundation and the test’s per-
ceived unrellablluy, the COMA determined that it could not
be satisfied that the efror of admitting the questioned evidénce
was harmless. The' COMA ebserved, “Appellant forthnghtly
put his lengthy good service: and his explicit denial of ever
having useéd cocaine up against the’ prosecution’s case, which
consisted ‘of nothing more thah the unnalysrs results plus
expert ‘interpretation. - That would seem, under normal circum-
stances, to'be an’ ‘interesting contest for the factfinders to
resolve.”8! 'Instead, the COMA found that the introduction of
the polygraph e\hdence had “devastatéd™ a critical part of the
accused’s case (t e the credlbrhty of hrs demals) L

'y
e

,,,,,,

opinion illummated some of the views of two COMA Judges
concetring the ‘rule. In a footnote the ma]orlty opinion
observed that- <" - RES S

In Judge Wiss’ view, to the extent that, con-
MY gistént 'with Gipson, ¥+ an accused is able
i1 to carry his foundation burden of demon- ‘i’
« « ' straling relevance, reliability; helpfulness to

O R e S I DR
: i

71}d. The military judge instructed the court members that the polygraph evidence was introduced to assist them in evaluating the accused’s in-court testimony, and
for whatever tendency it might have to rebut the accused’s testimony that he never knowingly ingested cocaine. He instructed that the weight to be given to this
testimony was solely within the discretion of the members. Id The COMA concluded that the mxl)tary Judge s instructions, as a whole, appeared to delineate the
proper use of the evidence. /4. at 452, . O C o e . ! .
"1Execut1ve Order No, 12,767, which amended the MCM promulgated MRE ‘707 with a 'an effective date of 6 July, 1991, The Rodnguez case was arrmgned on 2
December 1989, Umted States v, Rodnguez 34MJ. 562 563 2.1, (A, CMR. 1991)‘.‘86 aLvoRodnguez. 37MJ.atd5tn2. R R

it it AN [N PR PRI PN

7324 M.J. 246 (CM.A. 1987). f_,,,",

74 Rodriguez, 37 MJ. at 452 (quocmg Glp.mn, 24 M 1 at 251)
75Gipson, 24 MLJ. at 251,

7:6.{udgey Wiss wrote'tor the majority. Judge Crawford authoted aconclumng opmxon o
77 Rodriguez, 37 M 1. at 452. ‘ - , BN '
.y,

Tw

7 The COMA stated that in the absence of such a “normally mquu'ed" procedure, the proffenng party must demonstrate'-thnt such an omission does not undenmne
the reliability of the polygraph examination. Id. at 453. This view may give defense practitioners a decided advantage, inasmuch as defense counse] may advise
their clients to refuse the posunstrument interview whenever the client is told that deception is indicated. In that event, even if the government could avercome the
language of MRE 707(a) in offering the test results, the government would have to explain why a “required” interview actually is not required. .

. 80)d,
L1972

2/d
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- . .. the factfinder, and relatively minor risk of

confusion of the factfinder, due process and

fundamental fairness might seem to compel : - .

. admission ‘of exculpatory: polygraph evi- .- : .
dence, notwithstanding this rule.'. . ..., These
same concerns, of course, do not weigh as
heavily .in favor of the prosecution. . . .
Ironically, then, it seems to him that Mil. R.
Evid. 707(a) might be a rule of evidentiary
exclusion that applies only to the Govern-
ment.”: R ‘ [T N

In her concurring opinion, however, Judge Crawford directly
challenged the position of Judge Wiss. In her view, neither
“the Constitution nor the Code requires admissibility of poly-
graph evidence,”:because the court’s prior decisions implicitly
have recognized that -no right to introduce the results of poly-
graph examinations,—.—'based‘ on either the Fifth. Amendment
Due Process Clause, or Article 4 of the Uniform Code of Mili-
tary Justice (UCMIJ)—exists.8¢ Judge Crawford noted that
Daubert could support.a military judge’s; ruling to exclude
polygraph evidence, independently of MRE 707(a).85 Judge
Crawford observed that, “a military judge applying the ratio-
nale of Daubert could properly exercise discretion to exclude
the results of a polygraph examination. This would hold true
whether the results were inculpatory or exculpatory, or
whether they were sought to be introduced by the Government
or by the accused.”86
' TR
Because the COMA decided Rodnguez before MRE 707
took effect, at first blush it appears that the case has limited
precedential value. However, while the COMA based its
decision on the evidentiary foundation for the polygraph evi-
dence, the opinion also provided military litigators and jurists
with a glimpse of the viewpoints of at least two of the court’s

T

53Id at452n.2.

S

Jjudges with respect to the possible future use of polygraph
evrdence at courts-martial. The ACMR noted thcse separate

views in. erlzams , D

The Case of Umted States V. Wdlwms
Ly e

In erhams, thc accused was a Chaplam s Fund Clerk in
charge of collecting and disbursing funds for the chaplamcy in
V Corps.87, ‘During the six-month period from August. 1991
until February 11992, eighteen unauthorized disbursements
were made from the fund account. The accused admitted to
making three of the unauthorized disbursements, but denied
the remainder.88. In July 1992, the accused consented;to-a
polygraph test administered by the CID.. The test focused on
whether the accused stole from the chaplams‘ fund between
August and November of 1991. The polygraph examiner con-
cluded that no.deception was indicated in the accused’s
denials, but after reviewing the polygraph charts, CID’s quali,
ty control center in Maryland opined, that the results were
inconclusive.8? The same examiner retested the accused in
August 1992 and conducted a more detailed pretest interview,
Once again, the examiner opined that the accused did not indi-
cate deception when he denied stealing from the chaplains’
fund between August and November of 1991.90 This time, the
examiner sent the charts to hrs mmedrate _supervisor in Hei-
delberg for review. The supervisor agreed with the ﬁndmgs
of the polygraph examiner and forwarded the charts to quality
control in Maryland 9! The quality contrp] review agreed that
the test indicated no deception, :and concluded that.the find-
mgs of t.he fwo examiners were strong."i’2 G
. ' 0
At trlal,;the accused filed a motron seekmg permrssnon to
lay a foundation for the admission of the two exculpatory
polygraphs. The military judge ruled that MRE 707 was. a
proper exercise of the President’s rulemaking authority under

L
E

8471d. at 455. Judge Crawford noted “Mil. R. Evid. 707(a) does not prohrbll use of the results of polygraph examinations at the premal or post-tnal stage of a crimi-
nal proceeding.” Id. at 454, She recogmzzd for example, that an accused may stipulate to take a polygraph with a proviso that the convening authority will dis-
miss the charges if no deception is indicated by the test. “These sort of agreements allow the parties to resolve the ob]ecnons to the polygraph evidence imong
themselves and alleviates the concern that there will be a battle of experts at frial” Id. Judge Crawford's Toncurring opinion also focused on the practical difficul-
ties facing commanders who might have to ensure access to polygraph examinations for accused service members in the event that they were deemed to have the
right to compel the test. Judge Crawford opined that commands stationed around the world, especially those with administrative limitations,’ would bear an
extremely heavy burden in meeting accuseds’ demands for polygraph examinations. She noted that on consideration of the number of investigations, administrative
actions, and nonjudicial punishments occurring in all of the services during any particular time, “the burden imposed by a right to present polygraph evidence
immediately becomes apparent,” Id. . . .

851d. at 455 (J Crawford, concurring) (citing Daubert v. Merrell Dow Pharmaceutical, Inc., 113 S. Ct. 2786, 2797 (1993)). In Daubert, the Supreme Court noted
that all trial judges exercise “gatekeeper responsibilities” with respect to the admission of scrermﬁc evidence in their courtrooms. The Supreme Court indicated that
the “overarching subject is the scientific validity—and thus the evidentiary relevance and reliability” of the evidence presented. .
881d, at 454.

87United States v, Williams, 39 M.J. 555, 556 (A.CM.R. 1994). . ;
T T Y R I T R EE LS S :

“ld. ot “ ) )' .5!.,:

B9/d. : R P R ‘ ;( A R R R S A %
901d. at 556-57.
o 7d at 557,
921d.
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A\‘

JUCMJ Article 36, and that the rule did not violate the Fifth or
-Sixth Amendments of the United States Constitution.?3 In the
language of the ACMR decision, the military judge's ruling
" “lmpacted greatly on the accused's decision not to testify.%4

The ACMR eorrecxly observed that MRE 707(a) was a
| break with prior military precedent. In Gipson, notably, the
. COMA found polygraph evidence to be in a middle category

in the hierarchy of scientific evidence, neither juditially
noticeable nor junk science.95 The COMA refused to hold
ssuch evidence per se inadmissible, and reasoned that trial
judges would ‘have to determme, on the facts before them,
whether to admit polygraph evidence.? Like Rodriguez, the
ACMR’s oprmon ‘emphasized that the Military Rules of ‘Evi-
dence provxde a comprehensive analytrca] approach to scien-
tific evidence very similar to the one outlined in Daubert.
‘That scheme involves a considerable exercise of judgment on
‘the part of the military judge, an allocation of responsibility
‘'seemingly inconsistent with the categorical rule of exclusion
in MRE 707(a). Indeed, the “key issue” for the ACMR in
Williams was “whether a rule which forecloses discretion and
compels exclusion of polygraph evidence is constitutionally
permissible.”” The ACMR concluded in Williams that the
Constitution did not permit such a rule. '

The ACMR’s analysrs ‘was cursory, “but srgmﬁcant The
opinion first made brief reference to a trllogy of Supreme
Court cases in which the Court found certam _exclusionary evi-
dentiary rules violative of due process, of vnolanve of the

_accused’s right to present favorable evidence at trial. In

Washington v. Texas,% the Supreme Court held that the Sixth
Amendment affords an accused the right to obtain witnesses
and to have them testify notwithstanding a contrary state

////

-statute concerning the competence of codefendants.99 In

Chambers v. Mississippi,'® the Supreme Court recognized
that a state hearsay rule that compromised the right to call wit-

_nesses on'one’s own :behalf violated constitutional due

process.!0! In Rock v. Arkansas,'0? the Supreme Court held
that the state's legitimate interest in barring unreliable evi-
dence did not extend te per se exclusions of evidence that
might be reliable in a given case.l3 Beyond a general recita-
tion of the holdings of those cases, however, the ACMR did
not discuss their apphcatnon to the particular facts of the

-case. 104

The ACMR also rejected, without extensive analysis, the
four policy considerations that ¢constitute the articulated ratio-
nale for the per seé exclusion of polygraph evidence advanced
by the drafters of MRE 707(a). The ACMR observed that
military judges routinely resolve three of the considerations in
applying MRE 403: whether court members would be misled
by polygraph evidence; possible confusion of the issues; and
the possibility of a substantial waste of the trial court’s
time.!105 The fourth consideration, the inherent unreliability of
polygraph evidence, was described by the court as “disingenu-
ous” in its worst light, or “at its best § incongruous with the sub-

stantial investment the Department of Defense has made, and

continues to make in polygraph examinations.”106

The crux of the ACMR’s holding was that as a result of the

application of MRE 707, the exculpatory results of two poly-

graph examinations were not analyzed to determine their rele-
vance or helpfulness.. The operation of MRE 707 removed
that “critical step in the evidentiary process” from judicial dis-
cretion.!9?  The ACMR held that in this case, the accused’s
Fifth Amendment right to a fair trial, combined with his Sixth

o

931d. The accused filed a Petition for Extraordinary Relief in the Nature of a Writ of Mandamus and a Motion for a Stay of Proceedings Pendente Lite with the
ACMR, and a Writ Appeal Petition with the COMA, all of which were denied without prejudice to the accused’s right to assert the same error in the normal course

of appellate review. Id. at 556 n.2.

94]4. gt 557.

95 United States v. Gipson, 24 M.J. 246, 249 (C.M.A. 1987).
%1d, at 253.

97 Williams, 39 M.J. at 558.

98388 U.S. 14 (1967).

9 Williams, 39 MJ. at 558.

100410 U.S. 284 (1973).

101 Williams, 39 M J. at 558.

102433 U.S. 44 (1987).

103 Williams, 39 M J. at 558 (citing Rock, 483 U.S. at 61).

104 For a more detailed discussion of the application of these cases in the context of an exculpatory polygraph, see Canham, supra note 7, at 76-80.

f 105 Wifliams, 39 M.J, at 558.

106 11

l(ﬂld" i
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n Amendment right to produce favorable witnesses “affords him
hithe opportunity to be heard on these foundational matters, and
allows for the possibility .of admitting polygraph evidence,
~notwithstanding the expltcztlprohlbttton of Mil. R. Evid.
“707"108 Gl , R
syl ' RO R EEATRR AV P S L R PR
TN The Rrght to PresentaDefense ~“~ AR

N
i

In Rosen v Umted States 109 the Supreme Court recogmzed
an ‘accused’s Sixth Amendment righit to present a defense.
The Court rejected the notion that Rosen’s codefendant was
incompetent to testify on Rosen’s behalf. The Court conclud-
.ed, “the truth is more likely to be arrived at by hearing the tes-
_trmony of all persons of. competent understanding . ...
/leaving the credit and weight of such testimony to be deter-
,mined by the jury. 110 In Rock v. Arkansas,’“ using Rosen as
R cornerptone, the Court held that “the Sixth Amendment was
desrgned in part ‘to ;make the testimony of a defendant’s wit-
|hesses, admlssrble on hrs behalf in court.’”112 The Rock deci-
sron is hkely the most persuasrve authority for rejecting MRE
. 707 on constltutlonal grounds For that reason, a brief review
1s appropnate h

T
coalt) 4

The state of Arkansas had charged Vrckre L Rock with
manslaughter in’ the_'shootmg death ‘of her husband 113
the death, Rock went to a licensed neuropsychologist to be
hbpnohzed in an attempt to refresh her memory. ' After hypno-
s1s. ‘the* accused remembered that her finger ‘was not on the
trigger of ‘the handgun in question'when it discharged.
lfnstead, the gun discharged because the accused’s husband
grabbéd ‘her'aim during a fight. ' An examination of the gun
“revealed that.the gun was defective ‘and prone to fire, when
hitor«dropped, without the trigger being pulled.”'!4 The trial
court limited Rock’s testimony, however, to matters remem-
bered prior to her hypnotic session because of an Arkansas per

L

10874 (emphasis added).”

109245 U.S. 467 (1918).

110/d, at 471.

111483 U.S. 44 (1987).

1214 at 54 (quoting Washington v. Texas, 388 U.S. 14, 22 (1967)).
1131d. at 45.

1414, at 47,

11514, at 49-50.

ti6Rock v. Arkansas, 708 S.W.2d 78 (Ark. 1986).

11774 at 81.

N8 Rock, 483 U.S. at 62.

1944 at 56.

12074 at 61.

b s

e

'se rule of évidence excludmg an “accused’s hypnoucally

refreshed testimony.!!5 Rock was convicted of manslaughter

: On:appeal, Rock challenged the constitutionality of the per se
rule on grounds that it'interfered with her right to present’a

defense. On appeal, the Arkansas Supreme Court held that
the rule 'did not interfere' with her Sixth Amendment right to
present a defense.!16. The :Arkansas Supreme Court concluded
that “the dangers of admitting this kind of testimony outwergh
whatever probatrve value lt may have LU g

N

o [T TN BT I |

The Supreme Court drsagreed and reversed observmg that
_Arkansas’s per se rule excluding all posthypnotw testimony

mfrmged impermissibly on Rock's right to present a defense
by: tesufymg on her own behalf.!’8 The Court was alarmed

~that Arkansas 5 rule drd not gven allow “a trial court to con-

srder whether posthypnosrs testImony may, be adm1551ble ina

drafters of MRE 707, Arkansas s prmcrple rauonale for the
per se exclusionary rule was the unrelrabrhty of the posthyp-

‘,nouc evidence. The Supreme Court nated, however. that the
state had failed to r1ust1fy the exclusron of all hypnotically

refreshed testrmony L T
A state’s legmmate mterest in barrmg unre-“ ,
liable evidence does not extend to per 'se
exclusrons that may be reliable in an indi- .
, vidual case. Wholésale madmrssrblhty ofa "’
defendant s testimony is an ‘arbitrary restric-
" tion ‘6f 4 defendant’s tight to téstify in the

. ‘absende of clear evidéiice by the State repu- -
" diating the validity of all posthypnosls rec- s o
"' ollections.120 R

T e Vit RENTLES SV
RINIE . A cLoear sl

Gipson similarly reeogniz’ed that a soldier has"an ‘indepén-
dent, distinct constitutional right to present relevant exculpa-
tory evidence.!?? The COMA premised its remarks on

mo e [RE I P Ry
LR RSN LR S I : A . NPT FY P

O SR ok ERIVERS SISO R I LESPOTRN R

IR [T P RN M PR S

L

121 United States v. Gipson, 24 M_J. 246, 252 (C.M.A. 1987). The COMA observed that “[t]here can be no right to present evidence—however much it purports to
exonerate the accused—unless it is shown to be relevant and helpful. When evidence meets these criteria, no additional justification for admissibility is necessary.”
The COMA also noted, however, that in “marginal cases” due process considerations “might make the road a tad wider on the defense’s side than on the Govemn-

ment's.” Id.
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- Chambers: v. Mississippi'?? and Washington v. Texas.1?> In

Chambers, an individual (Gable McDonald) -had made sworn
and unsworn statements confessing to the murder for which
Chambers was being tried. .The state did not call McDonald
so Chambers called him as a defense witness. Under Missis-
sippi’s “voucheg” rule, the defense was not allawed to
impeach McDonald because he. was technically a defense wit-
_ess. Chambers ﬁlso attempted to introduce the testimony of
three witnesses 1) whom McDonald confessed, but the trial
court drsallowed their testtmony on hearsay grounds. The
Supreme Court held that as a result of the mechanistic apph-
‘cation of evidentiary rules, 24 Chambers was denied a'fair trial
in violation of due process.1S Wntmg for the Court, Justice
‘Powell opined that “[iln large part, [Chambers] was thwarted
in his attempt to present [a] portion of his defense by the strict
apphcanon of certain Mississippi rules ‘of evidence.”1%6 Due
process in a criminal case was the “right to a fair opportunity
o defend against the State’s accusations.”!?” Mississippi had
‘not provrded that right to Chambers. - - 2

In Washmgton v. Texas, the defendant was found guilty of
murder. Washington’s defense was that he had tried to pre-
vent Charles Fuller from shooting the deceased. Washmgton
called Fuller.as a witness, but the state prevented him from
tesnfymg on Washington's behalf. A state statute prevented
persons charged as principles, accomphces, or accessories in
the same crime from testifying on behalf of one another One
rationale behind the Texas law was to prevent codefendants
from committing perjury. The Court dismissed this rationale
~ as an “absurdity.”128 Chief Justice Warren, writing for the
Court, concluded that the state had violated Washington’s
Sixth Amendment nghts,'29 because ‘compulsory process for
obtammg witnesses in the accused’s favor was “so fundamen-
tal” that it could be considered incorporated in the Due
Process Clause of the Fourteenth Amendment.

122410 U.S. 284 (1973).

123388 U.S. 14 (1967).

124 Chambers, 410 U.S. at 302.

12514, at313.

126 Id. at 289.

127]d, at 294.

128Washington v. Texas, 388 U.S. 14, 22 (1967). .
12904, at 23.

130 S¢e supra note 96 and accompanying text.

e

.. Conclusion

Arguably, MRE 707 may deny a soldier the opportunity to

“present a defense and thus invade a constitutionally protected
‘right. As the Williams court noted, MRE 707 does not even
-allow a military judge to probé into whether polygraph evi-
dence is relevant and helpful.130 If a soldier’s defense

includes polygraph évidence, then MRE 707 forecloses his
attempts to lay an adequate foundatlon to demonstrate the rel-
evance and helpful ness of that evidence in ‘an effort to defend
himself or herself As thhams held, that result may be
unconstitutional. Moreover, based on the reported cases, the
rule is unnegessary. 3! o : :

Based on the pending review of cases like Williams, the
COMA will address and determine the constitutionality of
MRE 707(a). With Rodrzguez, we have had a glimpse of how
two of the court’s five judges may deal with that issue. Until
resolved, however, couris-martial practitioners should be

ready to litigate this issue.” Preparation for that task requires

familiarity with the pertinent Military Rules of Evidence and
Gipson.

The evidentiary scheme énvisioned by the Military Rules of
Evidence is straightforward.!32 Military Rule of Evidence 401
provides that relevant evidence is evidence “having any ten-
dency to make the existence of any fact that is of consequence
to the determination of thé action more probable or less proba-
ble than it would be without the evidence.” This easily satis-
fied standard also is'known as logical relevance.133 Military
Rule of Evidence 402134 provides that all relevant evidence is
admissible, except as otherwise provided by the Constitution,
the UCMJ, the Military Rules of Evidence, the MCM, or any
other act of Congress applicable to members of the armed

13t While no reported (and affirmed) decrslon admtttmg polygraph evrdence exists, a number of reported cases involve the f lure of the proponent of polygmph
evidence to establish the necessary foundation for admission of polygraph evidence. See, e.g., United States v. Rodriguez, 37 M.J. 448 (C.M.A. 1993); United
States v. McKinnie, 29 MJ. 825 (A.C:M. R. 1989), qﬂ"d. R2ML 14 (CM A. 1991) United States v, West, 27 MJ. 223 (C.M.A. 1988).

l37-MCM supra note 1, MiL. R EvID. 401

", 133The COMA noted that for any evidence to have logical relevance, some degree-of rehahxhty is implicit, United States v. Glpson, 24 M.J. 246, 251 (C MA.

1987) (citation omitted).

JMMCM, supra note 1, MiL. R. EviD. 402. . . -
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forces. The rule also provides that evidence that is irrelevant
is inadmissible.135
. .. Although evidence may be relevant within the 'meaning of
MRE 401, it may be excluded under MRE 403136 where the
probative value of the evidence “is substantially outweighed
by the danger of unfair prejudice, confusion of the issues, or
misleading the members, or by consideration of undue delay,
waste of time, or needless presentation of cumulatlve evi-
.dence.” Legal relevance has been defined as “[tThe sum of
Mil. R. Evid. 401-03."137 Frnally, in the casé of expert testi-
mony, which includes polygraph evidence, MRE 702138 pro-
vides a further limitation in the form of ‘a “helpfulness
standard.” That rule implies a measure of reliability beyond
that required to meet a standard of simple logical releyance.'39

! These rules, when read’ together, can assure that only rele-
vant, reliable evidence reaches the ‘factfinder. In Gipson, the
‘COMA reiterated that once’the military judge deterniines that
the polygraph evidence ‘withstands scrutiny under the eviden-
tiary scheme envisioned by the rules, the use of the polygraph
evidence has well-defined limits:. - .,

First and foremost, while polygraph evi-
. dence relates to thei credibility: of a certain
it - statement, it does not relate to the declar-
ant’s character.. At best, the expert can
opine whetherthe examinee was being
;. truthful or deceptive in making a particular
- assertion at the time.of the polygraph exam.
It is then for the fact.finder to decide .
whether to draw an inference regarding the L
..+ truthfulness of the examinee’s trial testimo- . .,
. ‘!‘Y-]wv' . 21 ! '

Thus, the use to which polygraph test results may be put at
trial is strictly circumscribed. Practitioners can look to

135Gipson, 24 M.J. at 251,
136 MCM, supra note 1, MiL. R. Evip. 403.
137 Gipson, 24 M.J. at 251 (citation omitted).

138 Sge supra note 48.

139 Gipson, 24 MLJ. at 251 (citing United States v.‘Downing, 753 F.2d 1224, 1235 (3d Cir. 1985)).

[

:Rodriguez for an example of an aéceptable lrmmng instruction
:fromthenuhtary_;udge“l R Rt

(RIS RS : bk

" The constrtutronal consrderaubns ‘on'which Williams is

“based do not apply to the government,’ Cbnsequently, in foot-

note 2 of Rodriguez, and in the text of thliams.“z the ACMR
suggested that MRE 707(a) may pass l:tmstrtuuonal muster

‘only to the extent that it excludes polygraph evidence offered

by the government.143 This presents defense practitioners wrth
a possible “window of opportumty ” The constitutional argu-
ment against the per se exclusion of polygraph resilts is
strong for the defense, whereas the language of MRE 707(a)

.and the few mterpretmg cases overtly bind the government.

Until the COMA resolves thrs issue, defense counsel would be
remiss not to consider polygraph testing for their clients.

The decrsron to subrmt to a ClD polygraph is fraught wrth
tactical considerations that defense counsel must address and
resolve on a case-by-case basis. If the defense elects to sub-
mit to a polygraph examination, the purported relrabxhty of
the test results is enhanced where the test is ‘not conducted ex

‘parte. 144 Usmg a CID polygrapher, as was done in Williams,

obviates this concern. Under any analysis, practitioners must
satisfy the foundational evidentiary requirements prevrously
discussed. - Additionally, the conduct of the polygraph exami-
nation must be above reproach.” The relevant inquiries miust
be carefully prepared to avoid the arnblgumes of i mterpretatron
discussed in Rodriguez and Heyward, a postrntervxew" ses-

sion should be part of the procedure, and the examiner’s’ con-

clusions should be subject to quality ‘control review.
Furthermore, defense counsél should be present during ‘the
entire polygraph examrnatron 145 By followmg those guide-
lines, defense counsel can preserve for review an issue of con-
siderable interest and, for the moment, favorable possibility
for their clients. ‘

140United States v. Rodriguez, 37 MLJ. 448, 452 (C.MLA. 1993) (citing Gipson, 24 M.]. at 252-53) (footnote omitted).

41 See id. at 451.

142Upited States v. Williams, 39 M., 55, 558 (A.C.M.R. 1994). The ACMR stated, “A footnote in the Rodriguez majority opinion suggested that Mil. R. Evid.

707 may ironically survive consntutlonal scrutmy only to the extent that it excludes

the result sobei lt ”

j

polygraph evrdence offered by the prosecuuon but not the defense If this is

[

143 There is no evident reason, beyond the' language of MRE 707(a) why the government should be barred from adn'uttrng felevant and rehable polygraph evrdence
where the defense enjoys that right. Although not discussed by the court in any detail in Rodriguez or Williams, the evrdenuary scheme descnbed in th:on. and
envisioned by the Military Rules of Evidence, involves a determination both of logical and legal relevance, without reference t& the proponent.” it

144The theory of the polygraph is predicated on the ‘supposition that fear 'of detection will afféct the responses. If the results can be discarded on a showing that the
accused was untruthful, he or she has little to fear. Gipson, 24 M.J. at 249 (citation omitted), S A

145The defense counsel should be accompanied by a legal specialist or a noncommissioned officer who would be able to testify, if néeded, as to ‘any irregulzll'ities in

the examination.
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o -The Role of the Judge Advocate
. Under the New Field Manual 100-5, Operations
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Staﬁ Judge Advocate, 2D Infantry Division
" Camp Red Cloud, Republtc of Korea .
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Actzan Officer, Ojﬁce of the Staff Judge Advocate .
Headquarters, Umted States Central Command

Machll A:r Force Base, Flanda

‘ ' ' . " Major Ann Casnglzone Cataldo
: Cr - ‘ Assistant District Counsel '
“United States Army Corps of Engineers, Mobile, Alabama

. Introduction ..

The Army s doctrme lles at the. hea.rt of its professnonal
competence. Doctrine is the authoritative guide to how Army
forces fight wars and conduct operations other than war. - As
the Army’s keystone doctrine, Field Manual (FM) 100-5
describes how the Army contemplates the conduct of opera-
tions. - Field Manual 100-5 undergirds all of the Army’s doc-
trine, organization; trammg, matenel leader deveIopment and
soldler concerns.!’

" In June 1993, the Army pubhshed 8 revnsed FM 100-5,
Operations. The 1993 manual recognizes that with the
breakup of the former Soviet Union, the nature of the threat
and, consequently, the strategy of the United States, has
changed. Our former national strategy of containment, Soviet
orientation, forward defense, and forward deployment has
been replaced with one of active engagement, regional orien-
tation, coalition building, and force gereration through for-
ward presence, power projection and retaining the national
capacity to reconstitute forces. As Army Chief of Staff Gen-

eral Gordon Sullivan has stated, the new FM 100-5 “is a sin-

gularly important event in the development of the twenty-first
century Army because we have endorsed and codified an
updated view of how we will. fight and win our Nation’s
wars.”2 Field Manual 100-5's message is one of “contmunty,
change and growth.”?

For a vanety of reasons. every Judge advocate needs to
understand FM 1 00-5 Because judge advocates are responsi-
ble for supportmg their commanders on the battlefield,* they
can best serve their clients when they know their clients’ busi-
ness. Accordmgly. this article will familiarize the reader with
each chapter of FM 100-5, how the Army views mission
accomplishment, and potential future challenges facmg judge
advocates.

Challenges for the United States Army

The first chapter of FM 100-5 stressés the Army’s central
focus of winning in land combat. Recent revisions in national
security and military strategies, however, have required con-
siderations of how to employ military forces in operations
other than war. Chapter One also describes the role of doc-
trine, the levels of war, and the role of the su'ateglc environ-
ment in meeting these cha]lenges 5

Doctrine is an authoritative statement of how the Army will
meet operational requirements of the future. The Army’s doc-
trine reaches back to Baron von Steuben’s 1779 Regulations
for the Order and Discipline of the Troops. Over the years,

“the Army’s doctrine has been refined and replaced to adapt to

requirements of the new strategic environment.” Many judge

_advocates are familiar with the Army’s 1982 doctrine—Air-
.- Land Battle—and the controversy over whether Operation
- Desert Shield/Desert Storm validated that doctrine. Given the

1DEP'T OF ARMY, FIELD MANUAL, 100-5 OPERATION, v (14 June 1993) [hercinafier FM 100-5). . ..

2@Gencral Gordon R. Sulhvan. CSA, Speech at the Boston World Affairs Council, Movmg America's Army into the 21st Century™ (Apr. 26, 1993)..

3General Gordon R Sulhvan CSA Address at the Pentagon ceremonies eelebratmg the 218th hu'thday of the Army (June 14 1993) (unvexlmg the newest edmon

of FM 100-5).

b

4DEP'T OF ARMY, FIELD MANUAL 27-100, LEGAL OPERATIONS, para. 1-4 (3 Sept. 1991) [hereinafter FM 27-100] states, “The Judge Advocate General’s Corps pri-
mary mission in a theater of operations is to support the commander on the battlefield by providing professional legal services as far forward as possible at all eche-

lons of command throughout the operational continuum.” /d.

5 Concepts, Doclrine, Development, Division Doctrine Team, unclassificd briefing slides, FM 100-5, Operations, lmpacr on the Future (Spnng 1993) [hereinafter

100-5 Briefing].
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victories in Panama and the Persian Gulf, one might question |

why the Army should change its doclrrne if 1t was S0 success- -

ful. The answer is two-fold: (1) gobd armies learn from vic-
tory as well as defeat; and (2) the times have changed.

IV

The new doctrine guides the Army throqgh post-Cold War <.

challenges including joint and combined operatipns counter D

narcotics operations, disaster relief, regional conflicts, civil
war, and other likely modern scenarios. Understanding .Armyw
doctrine requires an appreciation of the levels of f war:. tactical, .
operational, and strategic.” These levels:of war. alsu apply ta.y.
operations other than war. The tactical level addresses battle .
and engagements, while the operational level focuses on the
conduct of campaigns and major operations.

L ’ il
> ?‘ i Y
e [

AN

The strategicic: .
level addresses world-wide and long-range perspectives-and:+

» “Funfiamentals of Army Operations

4‘CHa'pte"i' Ywo ‘describes the fundamental characteristics of

all Army operations. This chapter deals with joint, combined,
and 1nteragency operations. Success in these operations will
“'be based on the tenets of all Army operations: initiative,?
d th 10 agrht}; 1 synchronization, 2 and versatility.13

Chapter Two also introduces the concept of “Operations

‘\ y“‘()tlier Than War’’ (OOTW). Gone are the terms high, medi-

E‘um, an low 1ntens1ty of conflict and AirLand Battle. The
Aerm. OOTW Spans actions from disaster relief, nations assis-
tance, and counterdrug operations, to arms control and treaty
-verification. It also includes support to domestic civil authori-
t1es, peacekeeping, peacemaking and related activities.4 The

national concerns, or in some cases, coalition objectives: .17 i REW manual stresses,integration of force and range of opera-

The Natronal Comr,nand Authorlty (NCIA) is.the strategrc
decxsron mafkerf lStratelgrc decrsron makrng concentrates on
nauonal ancI multmanonal ob_)ectwes ”ommande 's-in-Ch 1ef
(ClNCs) oli' tl-ne umﬁed and combmed commands 'are the key
players atd the operatlonal1 level where tactrcal aetions are
pesrgned to qarry put strategrc objecuves. Battleﬁeld com
manders are the tacncal level decision rnakers‘ They execute
the operauons N

: ‘U‘:’v <,

Judge advocates will assume increased responsibilities at all
three levels of war. Interpreting the law of war and domestic
laws-will become paramount in\proyiding effective gurdance
for the volau]ewchallenges facing the post-Cold War Army 8 -

Sy e cip it e . R
LEFTARE B S e ‘ﬂ;v R S Lo v
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tions.

War is demanding, diicompromising, and unforgiving.15
Judge advocates’ primary challenge is advising the command
on: the pursurt of disciplined : operauons ‘Battlefiéld dis¢ipline
gbes"beyond' routlne ¢riminal’ justice actions; it alsd’includes
targeting issues, concern for. human rights, adherence to the
laiw of War, and other applicable 1nternat10nal law guidance 16

LERS VIR IS 0] S B N PE S T RS I T T ! IR ’
. ,'I'he law of ,war wrll only eff,ecnvelyr reduce casualtJes and
enhance fair treatment of comhatants as.long as.trained lead-
ers ensure that those laws are obeyed. American natronal pol-
icy holds that our forces will comply with the law of armed
conflict. . Department of, Defense Df(ectwe 3100.77 requires
commanderﬁ,to ensure that prisoners, noncombatants and

T O I B BRI (PN SR P
G o o e G T e ;n‘ : LT

: : . 1 : Yo .
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61t was called ArrLand Baitle ir rec:ognmon of the threé!dimensionial nature'of warfare. First |n|:roduced in, the Fuld Manual 100—5 Operanon.r, (1982). AlrLand
Battle was refined in 1986. For an interesting afticle on;the AirLand-Battle doctrine, | see Tomes A Primer on AirLand Battle What Every Judge Advocate Needs

to Know About the Client’s Primary Business, ARMY LAw., Dec 1983, at 1. Re R EETEN W
LAy s S O T A AT
1See McDonough ‘Butldmg }hz New FM 100-5 Pmce.rruﬁ}i Prodicct, ML. REV Oct. 1991 at2 foran excellent amcle on pomt ) rL ‘l -
ol g b L s i F:“ior;, ;\1 : e N "’

~t SR il e ‘g . i . PRI ChLLRD
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9Staff judge advocates @nd command ‘judge ‘advocates lnusl det aggressm:ly to provrde Tegal services as requued throughout the banleﬁeld To be effectlve, !“the
SJA or CJA must knbw thé mission, the commander's intent and place, rroop ' placement hnddzspersmn. the ﬂow of the batrleﬁeld, and the enemy srtuatlan FMD7-
lOO,supranote4 para.4-4(cmphasrsadded) T T oot s ooty AV Te

Sirins

'°Depth is thé €xtension 'of lcgal operations in tiftie &ind place. The' ludge ‘Advocate General 5 Corps must prov1de Iegal services as far forward as possrble and
judge advocates miust be able to provide mission-essentiat legal services'in all functional areas of the law./Regardless of their “primary” duty {defense counsel, trial
counsel, ;ntemauonal affairs). every judge advocatc must be versed in legal assistance matters. Id. para. 4-6. cn D vy

[ P

I Agility is the ablhty to think and act quickly and correctly. Judge Advocate General's Corps personnel must react qurckly to the cha.nglng battlefield with
responsive legal services. Jd. para. 4-5. e e S

12Synchronization is the arrangement of legal services in the most effective manner. Staff Judge advocales and command Judge advocates must coordlnate their
operations with other units to ensure the greatest contribution to success:\ /4. para. 4-7. et nat ey erar TG e

13 Versatility is the abllity of a'unitto meet diverse missions. Versatility déifands that 2 unit be able 16 shift focus, tailor force, and move from one role or mission
to another rapidly and efﬁmently For judge advocates, versatility means working in multiple legal disciplines and stepplng out of traditional roles to assist in other
dreas. These areat Hiay include augmenting the rear command post'operauons and assrsnng in briefingupdates ot becoming the CG scribe, recording and disscm-
inating command guidance while providing legal advice. FM 100-5, supra note 1, at 2-9. L '

FERRC BN LS I
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151d. at 2-3.

16DEP"T OF ARMY/ FIELD MANUAL 27-10, THE LAw OF LAND WaRFARE! ¥ 3718 Jaly 1956) provides the aisthoritative guidance to militaty personnel on ‘the cuswm-
ary and treaty law applicable to the conduct of warfare. qe

26 RECEMBER: 1994 THE ARMY_LAWYER = DA PAM. 27-50-265:




-

-

civilians are properly treated by establishing good training and operational law issues.":As the commander is studying the
programs that reinforce the practice of respecting internatiohal available infrastructure, prepositioning assets, and assessing
faws and rules of engagement (ROE).!7: Judge advocates’ host :nation support,22 the: judge advocate is ensuring ‘that
=, input and instruction will make the difference, in classrooms proper, mechanisms are .in: place to use these... During this
* as well as in field training problems. : Accordingly, judge time, the judge advocate is reviewing the domestic law,
advocates must be actively involved with commanders in treaties, and executive agreements with a view to briefing the
preparing troops for informed compliance: with the govemmg commander on actions required to facilitate entry, the diplo-
rules, regardless of the nature of the operatmn. 0 e matic status of the deploying force, eriminal justice jurisdic-
TR T N tion, clarms procedures, host country law, environmental
Poorly defined ROE undermme morale and may lead to issues, and other country-specific issues.* If gaps occur in
senseless injury or loss of life. Well-defined ROE—such as the exrsnng agreements, judge advocates need to notify the
those used during the Persian Gulf War—proved, however, hlgher command to lmtlate proper supplementatron In this
that efforts to educate our soldiers in the law' of armed conflict regard, communication with in-country units or members of
can succeed with the collateral benefit of establishing the the country team usually will provide key information quick-
legitimacy of the operation. “Prosecuting the war legally ly. Judge advocates also work with the United States Army
while at the same time treating Iraqgi soldiers and civilians Corps of Engmeers to ensure proper land use agreements
humanely was essential to maintaining domestrc and: interna-
lmnal support nig o g DI P Finally, Judge advocates assrst the commander in selecting
O ST T S the combat semce support experts who, as part of the advance
« -~ Forece Projection ' -~ -1 bre i party, will smooth the movement of personnel and equipment
: SRV R I I R into the theater and set np 'the loglstwal mfrastructure for oper-
. Chapter Three deals with doctrine for a force projection ational support. A Judge advocate should be part of the
Armmy. Force projection is the demonstrated ability to rapidly: advance party.

alert, mobilize, deploy, and operate anywhere in the world.!?
Key concerns in this area are force tailoring? and its logistical SELLT DL B
support. Force projection by nature is joint and combined,: EHE R T

and occurs in both war and OOTW.. Force projection often
requires rapid response, contingency plans for simultaneous

Légmr&s%{;r c

Concemmg the .ISSUCS of host nanon support from exrstmgj
mfrastructure operatlonal law judge ‘advocates will be track-

operations, and .qukick transition to p osthntlict activities. .., o ing down treatles and’ draftmg the implementing agreements :

7 | o Force Tailoring a nd Tea hrwork ) k':,,.dv-:Hi Congact attorneys, will be working with the J-4, contracting

» ‘ _ N T ofﬁcer J-2 and the advance party to determmeiwhat type of

? “In a force projection Army, the force must be continuously procirement, is necessary . the, type of funds to support it, and
! prepared to deploy.2! Force projection operations will chal-- any operation specific contract elauses to avord adrrumsn-auon_1
lenge judge advocates, who will need to anticipate, plan, and, problems.2s International law and contract law ‘merge at this
prepare. ’ point. Host nation support clauses similar to those found in

the NATO Mutual Support Agreement are a prime example of

Judge advocates bring their analytical skills to bear on the this merger. These support clauses set out the suppli€s and

spectrum of predeployment issues—from legal assistance to services that may be obtained and a mechanism for contract-

contracting, criminal law to claims, as well as on international ... - ing and drspute resolutlon R

Togns e SNV T ot s

r’FM 100-5, supranotel at 2-4. S IR I :

‘SHumphnes.Operanons, Law aud Rules of Engagemem‘ AF. Ampowan J Fa]l 1992 at39.. ‘ T

19FM 100-5, supra note 1, at 3-3.

WForce tailoring is the process of detemﬁni‘ltg the ﬁgh; mix and seqtrenee of ;v'e'nt; 1d. at ’34‘. -
2. at 3-3, ,
sawss, e R T
BFM 27-100, supra note 4, para. 1-9. LA

U] ogistics includes the desrgn, development, acquisition, storage, movement, distribution, maintenance, evacuation, and drsposmon of materiel; the acquisition,
preparation, maintenance, equipping, movement, and health service support of personnel; the acquisition or furnishing of services; and the acquisition, construction,

/™. maintcnance, operation, and disposition of facilities. Logistics is an overarchmg function that must encompass the range of military operations. At the tactical
level, logistics focuses on the traditional combat service support functions of arming, fixing, fueling, manning, moving, and sustaining soldiers. FM 100-5 supra
note 1, glossary 5. :

25FM 27-100, supra note 4, para. 1-9.
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When alerted to deploy, units; build on home-statwn train-
mg by: focusing on missions and'conditions they:expect to
encounter during contingencies.”?”- ‘During this phase, judge
advocates are busy- instructing troops on-the ROE 'that will'be
in force during deployment Judge advocates 'must carefully
explam issues concerningthe full scope of the right to self-
defense and transmoning’from peacekeepmg to’ hosttlmes
AddrtIonally, _|udge advocates ’should teview appropriate con-
cepts concermng the law ‘of war and civilian protectmn 28
Hays Parks, a promment legal s¢holar in the law of war
explams v ,

S ST ‘(l'.f)l' o RN

weby e
Today s law of w war programs emphasrze the

! military and polmcal reasons for respect for
the law of war. _Each mrhtary service ,
has developed ns law of war program in

 accordance with its trammg mission, and the

”.reahtres of training time pf Wthh there rs ’

_never en ugh for the mynad demands upon
a unit's or individual’s ime.®

BT TI

%

He points out that personnel at drfferent levels need to have
varying types of knowledge Law of war training must be
packaged and sold—not as a “nice-to-know,” but asa “need-

tolkﬁow"——to meet Army standards ) Fmally, a broad under—
standmg of the soldrer s nghts and responsrblhtles espectally
in the areas of crrmmal Junsdrctron ’and t;lmms under the exrst-x
mg host country law or Statlomng agreement shpuld bef
mcluded in the’ trammg "This is also’ ‘the tlme for the Judge
advocate to work with cml affaxrs personnel to rdentrfy brlm-‘
gual clarms mvestlgatmg ofﬁcers and tram them in their

responsrblhtles 3'

ih

v i
Sty feu et o ohe iy e e ba L

e

:Regarding soldier support, legal assistance judge advodatés
will 'use:this time to work as'part of a team:with-other family
and community assistanée agencies to ensure that the needs
and contingencies concerning family: matters: during the sol-
diers’ absences are provided for. This will include reviewing
wills, preparing ipowets -of ‘attorney,’ andrreviewing
allotments.32 .Encourage spouses to seek information and
assistance from:community assistance agenci€s and:judge
advocates throughout the period of separation.

S T e E T A U S N P R T SRR
SIETE ?;Postcanﬂtct Cons:deratzons33 wruinl wetonne
B e A (L R IS ‘ g e e 2
erld Manual 1100-5. makes it ¢lear that the - predeployment

stage:is the time for making decisions on ‘mobilizing- spec1ﬂc

assets for postconﬂlct activities and. transmon to peace.34.1!
B L A OV BRI S LR IR L sran b e o
“The postconﬂrct stage’ focuses:on restonng order, mini-
mizing confusion following the operation, rééstablishing the
host nation infrastructure, and preparing forces for redeploy-
ment and postconflict stabilization operations, during which
other elements of national power may take the lead to achieve
the!overall strategic aims."3% - The military ‘is‘curréntly testmg
and defining its role in-this area..: Some of the specific mis-
sions that have been identified :include: ' personfiél control;
marking'mine fields, disposing"of unexploded ordnance;
emergency health service support; and humanitarian assis-
tance. ' Field Manual '100-5 statés that “Meabures ‘taken to
achieve unity of effort:and' mutual trust—such as mteroper-
ability, well 'understood \C? structure, 1iais6ii and inter=
preters—greatly facilitate operations.”3 The commander’s
clear understanding ‘of the “uthorities and responsibilities of
the various United States/host nation agencies and nongovern-
mental orgamzauons, as well as the legal prerequisites for pur-
suing i any of ‘these activities, iy essentral to” assure a
cooperative; toordinated effort on the ground. - 'L o i]

EAEIS AN (YR B 'wt: A Tt I s S T R N S

iyoltebeg e S

shaeze Lol by e e

z“"l‘rammg in the predeployment phase focuses on'the conduct of the mission essentral individual and ¢ollective training. FM 100-5, supra wote 1, at 3-6. Com-
manders must integrate realistic law of war and ROE training into deployment scenarios. /d,

24,

28This must cover the basic assumptions set out in Departmens of Defense Directive 5100.77: (1) discipline in combat is essential; (2) violations 6f the faw of war '
detract from the accomplishment of the mission; (3) violations of the law of war may have an adverse impact on public opinion; {4) violations of the law of war
may arouse the enemy to greater resistance. DEP*T OF DEFENSE, DIRECTIVE 5100.77) DOD PROGRAM FOR THE IMPLEMENTATION OF THE LAW OF WAR (uly 10,1979y

[hereinafter DOD Dk 5100.77].

29HAYES PARKS, TEACHING THE LAw OF WAR, ETHICS AND NATIONAL DEFENSE—THE TIMELESS ISSUES 145, 147-48 (1993).
T S P B REUP COTR U 2 b L

3014, at 149.

ATy o pmagen B0G RNV
R R IO R S S SIS SHIRS IEE] STOMEIIE O L LI

e R

31“Civil affairs operations are politically and legally sensitive because they involve the interrelationship between the United States military forces and crvrhans in,

the area of operations.” FM 27-100, supra note 4, para. 11-1.

321d. para. 1-5.

33FM 100-5 supranotel at3-x7 T T R R I SR

341d 2l
351, at 311,

361d. at 3-6.
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~Judge advocates are uniquely qualifiéd to advise civil
affairs personnel, 'the J-5; military police, and medical com-
manders on the coordination and documentauon necessary to
assureaumtedeffortmthrsareaﬂr IS PETER VN it

!

5 Jornt and: Combined Operatlons

Chapter Four dlscusses Jornt relatlonshrps and theater struc-
ture. New issues include clarifying the relationships among
vanous levels of conunand and. drscussmg theater structure. jn
OOTW 38 Chapter Flve emphasrzes the importance of com-
bined operatrons in the new strateglc environment and
expands the discussion of pnncrples and conduct of combmed
operations. 39 .

Joint operations are the integrated military.activities of two
or more service components. Combined operations involve
the military forces of two or more nations acting together in a
common purpose.4 Army doctrine stresses that. future opera-
tions will be both joint and combined., This concept will pose
unique challenges for judge., advocates in:the areas of com-
mand authorlty, human rlghts and military justice, fundmg,
operatronal logistics, and LOWIROE trammg .

o CommandAuthonty o

Questions of command authority encompass traditional mil-
itary justice actions as well as authority to make LOW target-
ing and tactics decisions and modify the ROE. Command
structures and relationships from the Army component level
through the multinational coalition must be ¢learly set out and
the proper regulatory, documentation prepared to assure that
the leadership at each level has, sufficient authority to achieve

37FM 27-100, supra hote 4, para. 1-9." See also inﬁ?a notes 72-84.
% See 100-5 Briefing, supranote 5. : - ooyl i o oy
ey e e
; ' - C e :.;" die e e
40FM 100-5, supranote 1,at4-1. -.. .

LI

the mission and maintain good order and discipline.4! - To
offer sound advice and guidance in this area, judge advocates
must become comfortable with the structure of _|omt and com-
bmedcommand'42 ‘ BRI A e
SRS Jomt Operattons Theater Structure T

In war and OOTW the CINC achieves theater focus by
applying structure to the theater. In OOTW, CINCs focus
their efforts through'the designation of an area of operation
{AO). The AO may be further subdivided into a joint opera-
tions area (JOA), a joint zone (JZ) or joint special operations
zone (JSOA). In war, the CINC desngnates a theater of war.
A theater of war is 'that area requrred to support ‘and perform
mrlrtary operations against the enemy. The theater of war also
could'be subdivided irito the combat zone (CZ) and communi-
cations zone (COMMZ). Legal services in the COMMZ are
the responsibility- of the theater army staff judge advocate
after coordination with unified command staff judge advo-
cates. Legal services in the combat zone fall on the shoulders
of Corps. COSCOM and D1v1s10n staff _|udge advocates.43 '

Cambmed Operatrans—Teamwork and Trust

Combined operations are more delicate; they require team-
work and trust among nations whose strategic objectives and
military doctrine * vary.4. Each member of the coahtron or
alliance?S agrees to 'give the commander the necessary authori-
ty.46 The national components normally give over only Oper-
ational Command (OPCON) to the alliance or coalition
commander. These commanders may not be United States
Ammy officers, howevér, “Army commanders fight at the
directions of: the allied or coalition commander,-retaining -all

Sy

41Tt is important that the commander establish what actions are solely his prerogative, what decisions he absolutely holds for himself.” Memorandum For Record,
Department of the Army, Battle Command Training Program, ATZL-CTB, subject: Executive Summary, ARRC Seminar, 19-23 July 1993, at 2 (6 Aug. 1993)-

[hereinafter ARRC Seminar].

2 Joint forces operate within two distinct chains of command—one for operations and another for administrative and logistical matters. B

The chain of command for operational issues begins at the National Command Authority and passed through the JCS to the eommander of -

unified and specified commands and to the JTFs. . . .

. s T P LEE TR SN T S oL
The military departments are responsible for training, administration and logistical support of forces. . . .

through the individual service chain of command.

These JTFs are established by the NCA and report directly to them.

They carry"’out these duties

FM 100-5, supra note 1, at 4-1, 4-2, Forces assigned to joint commands work directly with their respective departments and services on these matters.

43 For an excellent discussion of responsibility for providing legal services in a theater of war, see FM 27-100, supra note 4, ch. 5.

44FM 100-5, supra note 1, at 5-2.
4sid.

4%61d. at 5-3.
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of the command authonty and responstbnhty mherent in the
command relationship.”47 .. . - [ip L sl

: SRR S TR B R W f‘ TR f TR R RS

The key to success of joint and combined ‘operations is that
the participating services and nations understand the stated
objectives, and the goals are well articulated and shared by the
members.48 The execution order must be clear, and the end
state must be fully understood.4? Judge.advocates, pulled
from multiple Jegal specialties, are required to address the
manifold legal issues that. theses operations raise. ‘'Authority
brings responsibility and one ]awyer is_pot-enough to sort
through this.”0 . G iy 0 0

Combmed operatlons requlre Judge advocates to perform as
part of combmed teams.. Judge advocates workmg with their
counterparts in other nat10ns forces can identify areas that the
written agreements betweevn the parties should address. By
assuring that the agreements are clearly worded and clearly
express-the roles and responsibilities of the.parties, judge
advocates can eliminate ambiguities that can lead to misun-
derstandings and divisiveness. - Combined legal reviews give
agreements credibility and enforceability as well as serve as a
check on the *“legality” of commitments made by all parties.

i, Planning and Executing Operations, .1 -

for i T SR O { CTHEE I LSS { I NN

Chapter Slx emphasrzes operatlonal level planning and
warﬁghtmg Employment of weapons of mass destruction,
coalition warfare, and growing concern- over. fratricide will
greatly increase the role of judge advocates in targeting deci-
sions:* Rules of engagement :issues, compliarice with-the law
of war, and questions of proportionality, -suffering, and mili-
tary necéssity make the judge advocate an ‘invaluable member
of the commander’s team.

Judge advocates must assist in formulating operational
plans to meet these new operational law challenges. They
must be prepared to answer three questions. First, what legal
issues do the strategic objectives in the theater of war or oper-
ations raise? Second, how can these issues be resolved?
Third, which type of resolution is most supportive of the mis-
sion?

IR | TR S uy

ayd, RN I B TP B R LRIt

48 ARRC Seiriinat, supra noté 41

o’y Inpnbs b '!'I [ A A AR RN

iivilhe délicate .balance between self-defense:and force
restraint in OOTW,.ROEs exeniplifies the need for thoughtful

application of legal .principles to operational scenarios.
“Rules of engagement have been and ‘always will offer the
potential to be the bane of a mission commander's
existence.”3! The rules must work for the commander, protect
the troops and support the mtssron ob_]ectlves ‘ é

LERS LS sye PR I *";I'

A The American public’ wants ‘the Army to “do the right
thmg ' and instantaneous commumcatlons make each decrsnon
sub_]ect to instantaneous rev1ew ‘Clear ROE ‘can greatly assist
the commander in mamtammg leglttmacy in the battle for the
“héarts ‘and minds” of the people by prov1dmg the legal
framework for command actions.

Gy e

Oﬂ'ense/Defense.’Retrograde g RO

avho oo BT o P,

‘Chapters Seven and Eight deal with' offensive operatxons
Chapters Niné and Ten deal w1th defensrve operauons "Chap-
ter Eleven deals w1th retrograde operations. ' These chapters
are essenua]ly unchanged from prior editions. On a practical
level; 'knowledge 'of what is contained in these chapters will
stand a judge advocate in good stead not only for use on the
battlefield, but also if selected to attend the Combined Arms
and Services Staff School or Command and General Staff
College. ..

T IR SRS T P AR PP TP I PP RIALU S I S
RERE A LOngthS " e
_F STy P : i Dol PR

- Chapter Twelve* ‘describés the ‘nature’ 6f Force Projection
Logistics. The new “issues include Ioglstlcs planmng consider-
ations, logistics preparation of the theater, force mix, strategic;
operational, and tactical links, theater operations, battlefield
logistics, and sustaining soldiers and their system.52

Acquisition and Mqvement of Supplies and Personnel’?, ...
“Logistics is the process of planning and executing the sus-
tainment of forces in support of military operations.”>* Five

characteristics—anticipation, mtegratton, contmurty. respon-
siveness, and improvisation—enable success.55 ¢

1iL PR S oo i AT

49Peace support terms are not well understood and are dlfferent between the Umled States other nauons. and NATO ld o .

i

S0d. encl. 3.

S1Parks, Righting the Rules of Engagement, 93 NAV. REv. (1989).- !

52 J00-5 Briefing, supranote 5. - 0 9T 0T T e
53 See supra note 24; see also FM 100-5, supra note 1, at 12-1.

54FM 100-5, supra note 1, at 12-1.

55In the 1986 version, these characteristics were labeled “sustainment imperatives.”

EFTA (R LT
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. In a force projection Army, accurate anticipation¢ of
requirements and pre-established arrangements for host nation
-support in theater without an existing United States presence’?
will faclhtate the supply acqursmon and’ troop movements 8.

: i . - B

Operanons tend not to begm all at once. They develop
gradually.59 As judge advocates may recall, the buildup in the
Persian Gulf took over five months before the ground war
could start. Failure to antlcrpate needs ‘and understand legal
‘methods of acquisition tan seriously undermine the mission
‘and cause the unknowmg commander to slip into fiscal, con-
tracting, or even law of war vro)atrons 60 “Whether or not the
Army has a host nation support agreement logistics contract-
ing support . . . should deploy early to arrange access to host
nation capabrhtres."ﬁl Judge advocate review and participa-
tion in these activities at their initiation will assure legal and
regulatory compliance in a timely manner.

Field Manual 100-5 stresses the high priority of logistical
planning and preparation in theater.52 At the strategic level,
key players in this process are the continental United States
based civilian and military suppliers and contractors as well as

national political and mlhtary Strategrc leadershrp 63 At the o
operational level, ]ogrstres focuses on force receptron .dnfra- .

G
S

s . Ea ERNR

P NN S

structure, and the management and movement of supply and
personnel.® Tactical logistics offer the ultimate“test of the
process, focusing on providing the right support at the right
time and place to support command operations.65 Operations

other than war make their own demands on logistics planning.

They often 'present short-fused requirements‘with uniqite
logistics needs including: distribution of relief supplies; con-

struction of temporary shelters, roads, bridges, and other infra-
structure; and provrdmg emergency medlcal support_66

Judge advocate mvolvement in loglstrcal planmng is critical
to ‘assure that acquisitions are carried out in the most efficient
manner possible within the law. Perhaps in no other area of
readiness is the need to improvise more critical to success
than in logistics and nowhere is it more fraught with legal pit-
falls. Fast-breaking situations—often the trap for the unknow-
ing—require on-the-spot legal advice. Judge advocates must
know the proper procedures for carrying out these types of
actions, when such actions are prohibited, and whether alter-
natives are available. Many deploying commanders ‘do not
have a sufficient background in recognizing and disposing of
property and could easily violate international or fiscal law, or
commit violations of the Uniform Code of Military Justice.

Thrs became evident in the 9 March 1984 memorandum,

56 Anticipation means foresecmg future operauons nnd mamtmmng assets and mformanon to support operatxons at the right times and places. l.:gal operations
must be mobile enough to accommodate demands. Staff judge advocatés must plan for every possrbrllty FM 100-5, supra note 1, at 12-3

571d, at 12-6.
81d, et 12-1.

914

i . ERT

No one can anucrpate nll contingencies. lmprovrsatron is che abxhty to make ‘invent, or arrange what is needed Thrs may requm: staff Judge advocmes to sus-
pend normal procedures Wuh improvrsatron there is' nsk Staff judge ndvoeates need to mlmrmze the nsk associated wrth unprovrsatron

61 FM 100-5, supra note 1, at 12-5,
82/ at 12-2.

81d. R e e Lt
R
6514, at 12-3. S I

661d. at 12-7.
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Claims Operations in Grenada-=After Action Lessos
Fearned 8705 ik b o el ol g e lpen iy
Dlorre D g b b mthovabaeon pone Tatog oo ‘
- A thorough understanding of the Jaw of war, appropriations
.acts, and .acquisition .regulations, as well ‘as:the role of host
nation support, must be factored.into .the logistics planning
process. - Field Manual 100-5 states that “[p]reestablished

¥t

e

1¢ Legal services are specifically fentioned ‘as part 6f person-
‘nel service support. Field Manual 100-5 recognizes that fami-
1y ‘considerations affect 'every soldier’s readinéss and
willingness-to fight?!..The command is responsible for reas-
suring soldiers through concerned positive leadership that the
-system, will care for theififamilies’ needs during ‘unit deploy-
‘ments. -Judge advocates play a major role 'in prepating sol-

diers.and their families for deployment by providing ‘them
‘with legal assistance~+such as.wills, powers, of attorney, and
legal advice. Judge advocates should he personally involved,
not only with the soldiers’ predeployment preparation, but
with the continuing support to the family throughout the
deployment, ; Furthermore, judge adyocates should be key
players in the family support services available at home and

<0 A Pl P
[T I | i

during deployment,

-arrangements for host nation support” are best effectuated
through written agreements-among the:countries participating
in the actions.® These can range from status of forces agree-
mments. to-foreign military sales contracts, Judge advocates
need to examine the necessary.type and leve) of agreement to
“set out the understanding between the parties.-: * . .. .

Gl enitine s 3 g :

St Sustainihg Solc‘iiers and Their Systéms L

. [
B S B hegg f
9 e

. L \
o AR ! org b

Avy Moo o NP S e S OOTW S s e
1 - The final section of Chapter. Twelve deals with sustaining con e ngb T
soldiers and their. systems.5? - Sustainment is broken down into '
five elements—personnel;services, -health: services, field ser-
wices; quality of life, and general support services.” . = .
T it b e e e b gnovdar it B s SIS :
iand b IR AT L P P DR S 2 fben e rnnu b, o o o Lo T e
L ..{ .. The need for training in the recognition and diqu:sirian of property. Most of the substantive issues raised in the context of claims opera-
™+ 77" tions demonstrated a chronic need for additional ‘training of U.S. personnel in the area of property classification, control and disposition.
({11 17117 T'Such training bhobld be directed not only at enlisted personnel, but at noncomuitissioned and commissioned officers. {The discovery at Fort
Bragg of vehicles redeployed from Grenada and laden with private property indicates that many commanders had little understanding of the
status of property.) At a minimum, the instruction should ensure that commanders are aware of the following points:

...Chapter Thirteen, expands 'doctrine to include ‘Army activi-
ties-in OOTW, ‘which is ‘a new/iterin-of art.: Broader.than the
o oot e . PO ;_:.“v,iy

oo Int i Sat o i FAR A

E IET i ]

Public property captured or seized from the enemy, as well as private property validly captured on the battlefield and abandoned property,
is property of the United States, and failure to tum over such property o the proper authorities or disposal thereof for personal profit is a vio-- -
lation of Article 103 of the UCMJ. (Certain items of enemy property, including firearms, may, however, be designated by the command as . —
war trophies which may be retained by personnel UP AR 608-4.). ’

Private property may not be confiscated. It may, however, be seized or requisitioned, but in either case restoration and compensation must
be made at the conclusion of hostilities. In order to accomplish restoration and compensation, receipts for the property should be provided to
the owner and propesty accountability must be maintained during the period of use. e

Seizure of privately-owned vehicles. The seizure of privately-owned vehicles, while in itself not legally objectionable in the context of
armed conflict, poses significant claims problems. Over 50 claims were received which alleged vehicle damage resulting from unauthorized
use by 1J.S. soldiers.,. Almost without exception, the claimant was unable to present any receipt. for, the seized yehicle.  Because no records
were promulgated which documented the seizurg or established property accountability, claims were yndoubtedly paid for damage not done
by U.S. soldiers. Conversely, the lack of property ‘accountability encouraged needless damage and delayed the return of vehicles to their
owners. Given the inevitability of scizures of privately-owned vehicles by combat units lacking sufficient organic transportation assets, a. .
receipt and accountability system for requisitioned property should be implemented. Such a system is necessary not only for claims purpos-
es, but for compliance with the provisions of Asticle 53, Hague Convention No. IV, which requires that requisitioned private property be
restored and compensation fixed at the end of hostilities. =

LoD

Occupation of civilian buildings. Wholesale and continuing occupation of civilian buildings, including homes, presented a major legal and
financial problem. The practice became epidemic in Grenada because of the number of isolated and vacant vacation homes available for
occupancy. Many of the homes were located on scenic—and tactically advantageous—overiooks. To minimize claims and leasing liability,
civilian buildings should be occupied only under either the provisions of a lease or the requirements of military necessity. (Convenience
does not equal military necessity.) Under either rationale, damage to the premises must be minimized and, if time and resources permit, an
inventory of the building’s contents and pre-existing damage should be promulgated.

The impact of irregular procurements on claims operations. A significant number of claims and related inquiries were received from pcr:
sons and businesses who had provided goods or services to U.S. Forces. The claims were generally contractual in nature and thus not
payable under the provisions of the Foreign Claims Act (paragraph 10-11b, AR 27-20). The claims must be promptly directed to the appro-
priate staff section (G4, Comptroller) or individual (Purchasing Officer) for disposition. Close coordination with the Comptroller is particu--
larly important to overcome the understandable preference that every conceivable liability be satisfied with claims funds, not OMA funds.

Memorandum, Department of Army, AFZA-JA-A6, subject: Claims Operations in Grenada—Afier Actions Report/Lessons Learned (9 Mac. 1984).
$8FM 100-5, supra note 1, at 12-12.
L3/
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old concepts of mid.and low intensity conflicts, it includes
“military activities during peacetime and conflict that do not
necessarily involve armed clashes between two organiza-
tions.”72! In scope, OOTW covers the range of situations
“from support to U.S., state and local ‘governments, disaster
relief, nation assistance, and drug interdiction, to peacekeep-
ing, support for insurgencies and counterinsurgencies, non-
combatant evacuatlon. and peace enforcement S

Because this concept is so broad and encompasses such!

diverse activities, it presents a mix of traditional and novel
challenges to the commander ‘and, in turn, the:commander’s

legal counsel. Operations other than war often require back-

ward planning from the strategic end states sought-as to the

best means of achiéving it. Key concepts to successful plan-‘

ning mclude the followmg

. Operatmns other than war.are of long ¢
duration and undergo a number of shifts.

» Immediate solutions to difficult problems
.- may not be obvious or may Jeopardlze long—
©term objectwes ’ '
' , (A T
» ‘Certain military responses to civil distur- i
bances may solve the immediate crisis, but :
subvert the legitimacy of local authorities
and cause further civil unrest.
¢ Humanitarian relief and nation assistance
. should not promote dependency on civil aid
from outside sources. -

§

o Quick; efficient action by United: States -
forces that resolves :an immediate issue .+ 0
I . ; ) i I

i

T2 [d. glossary.

T4, ut 130, (' ‘ o

74[d._8£13-i. . : h : B i
1, '

T61d,

S

without considering the long-range conse- . ! ;i
quences and goal may promote instability.

¢ In-OOTW, victory comes more: subtly. wl
than in war, -~ - . e e
-,o ‘Dlsciplinedv forces, measured responses, . ;.
and patience .are essential to successful out-
~comes.™ . O e i
B * e B yoed N
» Operations other than war may precede, occur simultane-
ously with, or follow combat operations.”s They may occur in,
multiple regions of the same theater or in more than one the-'
ater.?6 Frequently, the Army is not the lead agency in
OOTW-——the Department of State, United States, or host gov-
ernment civil authormes - may.| have, the lead in these opera-.
tions.” G . ‘
The * prmcnples of war that provuje the basxs for the}_'
Army’s warfighting doctnne also apply to the types of OOTW>
that involve our troops in combat . Some noncombatant activi-
ties requ1re modification and supplementatnon of these princi-
ples, however, to meet their nontradmonal challenges.”®
Judge advocates ‘will find their greatest ehallenges when
applying three new principles—Ilegitimacy, perseverance, and
restraint—,—to 00'1‘_Wi.79

erld Manual 100 5 deﬁnes legitimacy as “the wﬂlmg
acceptance ‘by the people of the nght of the government to
govern or of a group or agency ‘to carry out decxsmns »’80
Legitimacy is built on adherence to law and promise keepmg
On the basic level, human rights and subordination to civil
authomy are the keys o legmmacy Supportmg activities
include payment of pci‘sonal and property damage claims,
timely payments for godds and serv1ces, proper coordmatlon '

LT

77United States agencies may include the Drug Enforcement Administration (DEA), Central Intelligence Agency (CIA), Defense Intelligence Agency (DIA),
Agency for International Development (AID), Department of Justice (DOJ), Environmental Protection Agency (EPA), and others. Id.

78The traditional nine principles of war provide general guidance for the conduct of war. They include objective, offensive, mass, economy of force, maneuv-"et'.y

unity of command, security, surprise, and simplicity. Jd. at 2-4 to 2-5.

Operations other than war also have principles that guide our actions. For those OOTW that involve our forces in direct combat, the principles of war apply.
Some, such as the principles of objective and security, apply equally to noncombat operations. Unity of command requires modification. The Army must supple-
ment these three with principles more suvited to the noncombat operations that comprise most OOTW, While these principles are not immutable, they serve as .

guides for action.

The relative application of each principle will vary depending on the specific operation. The principle of perseverance, for example, will impact more during
long-term nation assistance and counterdrug operations than during a short-term noncombatant evacuation mission. Commanders must balance these principles
against the specific requirements of their mission and the nature of the operation. /d. at 13-3.

71d. at 13-4,
807,
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with local civil or military' authorities: prior to going into an
area, and providing a point of contact for the populace.

Judge advocates, working in-concert, With the:J-5:J-3, and
host country civil or military leaders, canadd:legitimacy to
OOTW operations. Judge advocate participation in civil mili-
tary coordination puts judge advocates'in the position where
they can chrry out their claims and contracting dutiés, supply
planning guidance to the command and have continuous con-
tact with the local population. Making a judge advocate the
people s point of contact plants'the image in the popular mind
that ‘the rule of law will bé preetinient in the milrtary s deal-
ing. wrth Lhen{r and that their nghts wrll be protected i

crf (RN IEE AR TS 173 ot

‘Field Mdnual 100-5 definés’ pcrseverance 4s ‘the abrfﬁfl&o)

prepare for the measured prolraétcd applrcatrorl of’ mrlrtary
capability in support of strategic aims.8! Judge advocate’
involvement in QOTW, whether long or short, begins in the
earhest planhmg phase and donlindes’ through deploymeht to
pbstconﬂrc’t resolutron and after-actmn reV1ews Perseverance
requrres a firm ¢ grasp on the long—tenn strategrc ends and con-

tmuous v1grlance of the changmg scenano to antrcrpate ther

legal lssues and to provrde trmely gurdance that assures com-
pllance wrth the rule of law L :

. ey
[ i

2000

Field Manual 100-5 defines restraint as the ability to “apply
appropnate imllrtary capability prudently 82 Accordmg to FM
100 5 restramt in QOTW mcludes carefully crafted ROE
‘rests ctrvc, detarled and sensmve to political concerns
”33 ancl subject to frequent changes A critical need

exrsts to clearly defme the lrmrtatlons on Weapons tacuos and s
force Moreover, the: challenge cont;nues through “transmrs— _

sron of and a shared understandmg of ROE throughout the
wrth srtuauons t6 check understandm;gl”s‘* Rules of engage—
ment are the joint work of the J-3 and judge advocate. The J-
3 brings understanding of the operation while the judge
advocate provides the legal concepts necessary for complying
with the law of war, and United States/host country law.
Rules of engagement for these OOTW will provide the struc-
ture for clarity in these operations that the LOW provides for

ROE in combat.
S N Sy T L o N R NI
‘ T R RO Pl
sl]d , ,
T B I T T R R I IVENRHS U F SRR TR RS O VSRV S
"ld
83wt o L 39l e seiat v el o VT
BRI EREEEN S : bupsgnns o3 Coat ks
814" E de sy olfr a0 e e oy
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"'The‘\Enﬁronrnent of Comhbati» ..o Bl
[ THE S ] J i b Heon e e asitivoe v b
+Chapter Fourteen discusscs the humdn and' physrcal dlmen-
sion ‘of combat; keying on the ethical pérspective.” The nation
expeclts its Army to adhere to the highest'standards of profes-
sional-conduct and reflect: American values.” These ‘includé a
strong respect for the rule of law, human dignity} and individ:’
ual rights—the foundations of the Constitution. - “Amid the
rigors of combat, the integrity of every soldier—from the
highest to the lowest ranks~—is ‘of paramount 1mportance 783
oon b lereiiibon o okimog crnona !
2 Judge advocales traditionally -advise lcaders on the fair
administration of justice. (Both trial and defense ¢ounsel play!
a vital role in assuring that commanders recognize the i impor--
tance,of due process of law, Particularly;in a difficult combat-
envrronment fair administration of Justice and yespect.for the.
individual rights of the soldier contribute to unit morale and
help maintain discipline necessary for. battleﬁeld success.
el b e errene D ann b
Conclusron
cAevs SRR AN TR L P AEEY O | PR ETTES)

The new FM d 00,5 synthemzes 218 years of Army history,
lessons learned from recent experiences, today’s strategic and
technological realities, today’s threats, and the collective wis-
dom of the; Army’s leadership. ;:Using this base; it ‘anticipates
how warfareiwill develop to keep the Army ahead. The Army
of today is a different brganization.. The ¢ounter-Soviet Union
focus has evaporated. Power projection:from eithér the Unit-
ed States or overseas bases is the future.

cabrns Gesca b ilon po b ndns ot e

Field Manual 100-5 is the . rengrnexqfuchange”zfor the
future. It drives all aspects of the: force from:equipment and
unit composition to individual training. The 1993 doctrine
retains the: best of; prioridoctrina:and expands it to meet future
commitments..;The new doctrine will require a different kind
of leader than did the Cold War era. Junior officers may find
themselves making decisions-without the same access to com-—
mand and control that was so readily available in the “Fulda
Gap” or even during Operation Desert Storm/Shield. ‘Leaders™
in the future will likely encounter conditions of ambiguity and
uncertainty. Judge advocates need to read and master FM
100-5. Having done so, they can truly be the commander’s
counsel. .
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- Litigation Division Notes:' '~ !
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* * " Ninth Circuit Renders Partial ** " =

" Victory on Department of Defense Homosexual Policy!
SR, R RS I ’ RS IETT PA (AT o

' - On 31 August 1994, a'thrée-judge panel of the United
* Stdtes Court of ‘Appeals for the Nméh Circuit (Ninth Circuit)
“decided 'the long-awaited case of Meinkold v.- Départment of
Defense. The Ninth Circuit held that the Navy could not dis-
charge Petty Officér Meinhold based-on a single statement
that “fhe] was gay” absent evidence of a “concrete, fixed, or
expressed desire to commit homosexual acts” in violation of
military policy.2 The court reached this conclusion by con-
struing the Department of Defense’s (DOD) implementing
regulations, and thus avoided the constitutional issues raised
and briefed by the parties. The narrow basis of the opinion
‘provides ‘advocates for both sides of the issue anfoppox'tunity

to claim a qualified victory, .

Navy Petty Officer Volker Keith Meinhold, a Navy. sonar
analyst with over twelve years of servic, appeared on ABC
World News Tonight on 19 May 1992 and announced, “Yes, I
am in fact gay,”3 Based on this statement alone, he was hon-
orably discharged under the DOD’s then-existing policy on
homosexuals in the military.# Seeking reinstatement in the
Navy, Meinhold filed suit challenging the policy as unconsti-

O I R T T e PR R IO
. United EStgzte.}sAnny Legal Services Agency

¥

Y

s ,Lyii.;i’ .‘; 1USALSARep0rt SRR ' T

A Cih et REES : by 5
+Meinhold, rescindirig his discharge from the Navy:6 The
'DOD appealed'to the Ninth Circuit. =~ C e

The Ninth Circuit upheld the district court injunction which
reinstated Meinhold to active duty, but reversed that part of
the injunction that prohibited the DOD from separating other
service, members under the old homosexual policy.”... - .« -

Although Meinhold ultimately won reinstatement at the

;Ninth Circuit, the military obtained an important victory in its

_defense of the old homosexual policy. The court, applying a
long-standing legal principle of judicial deference to military
professional judgment,8 recognized that it was constitutional
to separate service members for homosexual acts.?. The court
also acknowledged the DOD’s argument-that, because. of the
critical nature of the military ‘mission; it need not assume the

~risk that a person with a homosexual desire or propensity will

-act o those desires.!0 ‘Furthermore, the court acknowledged

‘that the military could separate a person based only on a state-
‘ment, as long as the statement evidences a “concrete, fixed, or

‘expressed ‘desire to commit homosexual acts.”1! - In this case,
‘the court determined ‘that the statement, “Yes, I am in. fact

-gay” did not provide such evidence and therefore could not
serve as 'the basis 'for'‘Meinhold’s separation. ‘The court left

-the’ door open to the'Navy, however, to process Meinhold or
others under the current policy if the Navy posséssés other

tutional.> The district court granted summary judgment for 'statements or evidence of homosexual acts. -
R S EIRTERE I ; R N
f [EASRTNT SEREELIEE NP o SR STV
Fe s ne : Lo bt ey

1 Aii earlier version of this article was provided to judge advocates attending the 1994'JAG Annual bentiliui{hg‘!..cgal Education Warkshop in Chariotiesville, Vir-
ginia, on 4 October.1994. The fina! paragraph-was subsequently changed to provide ifor Article 31 rights warnings at the beginning of any interview with a soldier ;
{Who has stated that he or she is “gay.” Because this article recommends that a commander question such a soldier about the definition of. “homosexual,” which '
'includes a person who commits homosexual atts; Afticle 31 warnings prior to questioning are deemed necessary and prqdcnt.j - ‘ B

: 1
D RO A 3 EARRPE TS DR S i oo

X
¥ ‘e

1MeinholdjV, bepémmnt of Dcfense. Nos.:93-55242, 93-56354, 1994 U.S. App. LEXIS 23705, at *31 (9th Cir. Aug. 31;1994); - 1, RS FEERUE A :
e . et e : g, Lo dyg 0o ot R ot é
S e e e ' |
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41d. at *3, Meinhold was discharged pursuant to Naval Military Personnel Manual 3630400(1) which was essentially the same as DEP'T oF DEFENSE, DIRECTIVE
1332.14(H), Homosexual Conduct Policy (effective 28 Feb. 1994) [hereinafter DOD Dr. 1332.14]. This DOD Directive at 1332.14(H)(1)(a) provided in part,
*“The presence in the military environment of persons who engage in homosexual conduct or who, by their statements, demonstrate a propensity to engage in homo-
sexual conduct, seriously impairs the accomplishment of the military mission.” The so-called “don’t ask/don’t tell” policy, which became effective oh Februoary 28,
1994, was not involved in this appeal. Meinhold, LEXIS 23705, at *3 n.2.

- b T e T N . B SEeR] 3 ‘ et P "‘ W H .
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§The district court permanently enjoined the DOD “from discharging or denying enlistment to any person based on sexual orientation in the absence of sexual con-
duct which interfere(d] with the military mission of the Armed Forces of the United States.” Meinhold v, Department of Defense, 808 F. Supp. 1455, 1438 (C.D. |
Cal. 1993). On 23 October 1993, the United States Supreme Court stayed this injunction to the extent that it conferred relief on persons other than Meinhold. t
‘Department of Defense v. Meinhold, 114 8. Ct. 374 (1993),. - it. - com b oo Culih e b aen !

7 Meinhold, LEXIS 23705, at *33, .
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What is Meinhold’s impact on the current policy? The " the soldier understands both and should then ask if the soldier

court specifically refused to apply any of its ruling to the new acknowledges that he or she is a homosexual as defined by the
“don’t ask/don’t tell” policy.!? Whatever was the case with . li_Drrectlve If the soldier answers in the affirmative and the
the former policy, the plain language and legrslauve hrstory of commiander belreves the soldier, that statement would satisfy ——. .
the new policy make clear that self-identifying statements of both the statute as well as the requirement stated in Meinhold.
. homosexuality trigger the presumption that the speaker Beyond the initial discussion, commanders may conduct a rea-
engagés in acts or has a: propensity for doing 80, and will sonable investigation focused on corroborating the statement
result in separation unless the speaker successfully rebuts the of the soldier. All relevant evidence should be presented to
presumpnon 13 et T - the admmlstratrve separauon board. Whenever possible,
(ol v b asn o er LR L board recorders should not rely on self-identification state-
More ,mpomﬂy‘ what does Meinhold mean to smff Judge - ments alone as a basis for separating a soldier under chapter

advocates (STAs) in the field? Meinhold strongly supports the 15, Army Regulation 635-200.17 Having said this, if there is
proposition that homosexual acts continue to be 2 valid basis no other evidence available and the commander has deter-
“for discharge from the Armed Forces: Meinhold also demon- mined the soldier.is a homosexual, the board should proceed
“Strates that statements ‘of homoséxuality can b’ the basis for based on the statement. Lieutenant Colonel Hayden.!8.
"discharge as long as those istatements indicate a concrete, ‘ e

‘fixed, or expressed desrretocomrmt homosexual acts. © N Environmental Law Dlwsion Notes‘
! L S IR T R RIS It

L T e L ;- 1‘)

: Because Memhold does not apply to the new statute, it does USRI N TR
:not have a direct impact on- the ‘¢ases arising under ‘the new g 'Recent Environmental Law Developments
-statute: The possibility exists, however, that the Ninth Circuit
twould rule the same way if faced with a case under the new
istatute. Accordingly, SJTAs.and commanders in the Ninth Cir-
cuit would jbe well advised not to-r,e!y ;on',self-ident.it?rcation inform Army, envrronmental law practitioners of current
1statements alone to support a separation from the military if developments in the envrronmental law arena. The ‘Bulletin

_any. other evidence of _hornosexuality can be obtained through . appedrs on'the Legal Automated Army-Wlde Bullétin Board
an, appropriate investigation. -Furthermore, SJAs and com- g ¢y - Brvironmental Law Conference, while hard copies
:manders in other circuits should consider the holding in Mein- will be distributed n a limited basis.“The content of the latest

The Envrronmental Law Drvrsron (ELD), Umted States
Army Legal Services Agency (USALSA), produces The Enw-
ronmental Law Division Bulletin (Bulletin), desrgned to

‘hold and.seek to.supplement, self-identification statements ‘issue (volum e2 nu mbcr 1) is re p roduc ed below : —
.with evidence of other statements -or, acts.: For example, .con- FIERCRRETE
sider the case of a. soldier who reports to the commander that _g-:s}. TR S R sl
“I am gay.” Under the DOD Directives, a commander could S I P T Clean Aerct o PRBTRSINE
consider this statement credible evidence to initiate an investi-

gation and separation.!4 The first step in the investigation Reproposal of the Title.V Operating Permit Rule
process should be a further discussion with the soldier who

made the statement. - Before questioning the, soldier, the com-.-; - On 29 August 1994, the Environmental Protection Agency
amander should first advise the soldier of his-or her Article 31 " - (EPA) proposed major changes to the Title V' Operating Per-
‘rights:15 If the soldier mvokes his or her nghts the’comman- ' mit Program Rule’ (Title V. Rule). - Most of the proposed
der should terminate the interview. If the soldier waives his changes address when and how an operatmg ‘permit must be
or her rights, the commander ‘should explain the DOD policy - revised to reflect operational changes within the ‘permitted
on homosexual conduct and the definition of “homosexual” source. Additionally, the EPA is proposing numerous other
from the Drrectrve 16 The commander should ascerlam that minor changes to the Title V Rule to correct deﬁcrencres a.nd
,‘éld a;‘3ﬁ2’; “,‘ ‘, ERER T O . ‘l~‘;“f'n Pl U CIN F : ! “ [ Lt . .;‘.!‘n;,“‘

T G 2 |‘ '4,“1
13The new policy, codified at 10 U.S.C.A. § 654, and signed by the President on 30 November 1993, requrres separatron from service 1f a member has “stated that
he or she is a homosexual . . . unless . . . [the member} demonstrates that he or she is not a person who engages in, attempts to engage in, has a propensity to éngage
m, or mtends to engage in homosexual acts » 10 U S C A § 654(b)(2) (West 1994)

Lt [T - o .
e IR IR T AR KRS R AU B S NENURISAE AT R ERE e S B ¢ KIS R DA [ NN o

."DODD!R 1332 14 supranote4 1332 14(H)(1)(b)(2) gt IR T O I VLIS TR NN S L 'f,i-

UNLERR TR T P AL ERt i FSED I L i A v : Vil
15Art1cle 31 nghts wammgs would be required prior to any formal or mformal questromng in which an incriminating response either is sought or is a reasonable
consequence of such questioning. UCMYJ art. 31 (1984).

v - E
" [

16DOD Dir. 1332.14, supra note 4, encl 2, para. E, defines a homosexual as, “A person, regardless of sex, who engages in, attempts to engage in, has a propensrty
or intent to engage in homosexual acts.”

17Dgp’T OF ARMY, REG. 635-200, PERSONNEL SEPARATIONS: ENLISTED PERSONNEL (17 Sept. 1990). ool
18The views expressed by the author in this article do not necessarily reflect the views of The Judge Advocate General or the Department of the Army. .. &5V

1959 Fed. Reg. 44,459 (1994). Ly
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clarify current provisians. . The proposed changes to the:Title
V Rule will not be finalized for several years and, when
approved, -will be phased into state Title 'V programs over a
period of years. Consequently, the current Title V Rule will
remain unchanged for approximately the next four to five
years and will not affect the first generation of permits..The
Services have prepared joint comments for submission by the
Department of Defense (DOD)
N PR T
Potentml Complzance Issues Based on:
the Current Interpretanon of "Source

Currently. the prevallmg mterpretaﬂon by the EPA reglons
and states is that each military installation is a single source
for the purpose of the Title V Operating Permit Program.20
This interpretation of the definition of “source” could result in
problems for some installations that have in the past viewed
individual emissions units on an installation (e.g., each boiler
or paint shop) as’ the *sources™ subject to regulation.  Conse-
quently, these installations may not have complied with New
Source Review (NSR):.and Prevention of Significant Deterio-
ration (PSD) program:requirements: that would have applied
had the entire installation been considered the “source” sub-
ject to regulation. In pertinent part, the PSD, NSR, and Title
V programs all contain a similar definition of “source.” The
Title V permit application process will force installations to
identify past noncompliance.and submit compliance plans and
schedules. Environmeéntal law specialists should work closely
with technical personnel to identify. potential compliance
issues well before the Title V application deadline. In resolv-
ing these issues, we recommend close coordination with the
MACOM environmental law spec1a11st and the ELD Major
Teller ,,

st

| Grounds MainteMnee .

..'The DOD has implemented President Clinton’s 26 April
1994 memorandum, subject: Environmentally and Economi-
cally Beneficial Practices on Federal Landscaped Grounds.2!
The DOD guidance requires replacements and new or extend-
ed landscaped areas to use regionally native plants and grasses
to the maximum extem feasible on all lands under DOD con-
trol. Retrofitting solely to achieve the use of regionally native
plants and grasses is unauthorized.. Mr. Nixon.

swperfana
Reauthorization

Congress failed to act on Superfund reauthorization which
means that nothing changes. Because the DOD uses the
Defense Environmental Restoration Account and not Super-
fund, the failure to reauthorize probably means less to the

2040 C.F.R. pt. 70 (1993).

21 See Environmental Law Division Notes, Ground Maintenance, ARMY LAW., Oct. 1994, at 57, for details of the President’s memorandum. /"

22United States v. Lowe, No. H-92-830 (D. Tex., Sept. 20, 1994).

232 F.3d 1265 (3d Cir. 1993).

DOD than it does to the private sector. For now, the Compre-
hensive Environmental Response, Compensation, and Liabili-
ty Act (CERCLA), and in particular CERCLA § 120, are still
in effect and the Defense Envrronmental Restoration Program
w1ll continue unchanged L ‘ g

Recovery of 0verszght Costs

- A federal district:court in Texas has ruled thatithe federal
‘govérnment. may recover the costs:of overseeing remedial
actions conducted by ‘private parties.22- However, the ‘Third
Circuit held the ‘opposite in United: States v.Rohm & Haas
Co:®:.The Third Circuit denied oversight costs because the
statutory definition of removal did not specifically refer to
oversight activities. : The district court in Lowe rejected that
argument, reasoning that the “EPA’s oversight of cleanups
conducted by liable parties fits squarely within the terms of
CERCLA §§ 107(a) and 101(23). Oversnght necessarily
encompasses the evaluation of all stages of the cleanup
process, from the preliminary investigation through final treat-
ment, destrucuon, disposal or removal of hazardous sub-
stances on the site.” Mr Nixon A R

Clean Water Act/Safe Dnnlung Water Act
Reauthorrzatzon : a5

For a variety bf reasons, it now:appears that neither the
Clean Water Act nor the Safe Drinking Water Act will be
reauthorized in this Congress. The pending leglslatwn would
have explmded existing waivers of sovereign 1mmumty, much
like the Federal Fac111ty Compliance Act did in 1992. Note
that until these laws are ‘changed, the Army’s position is that
sovereign immunity has not been waived with regard to the
payment of penaltles for past violations. Fine and penalty
cases should be coordinated with the MACOM envuonmental
law specialist and the ELD. Major Saye.

Alr Force Envn'onmental Update Course

The ELD has been'given several slots for the Air Force
Environmental Update Course, 13-15 February 1995, and the
Basrc Envrronmental Course 15-19 May 1995. These excel-
lent courses are held at Maxwell Air Force Base, Mont-
gomery, Alabama, and are free. Installat.mns are responsnble
for travel and per diém. Requests or inquiries should be
directed to: Environmental Law Division, Office of The
Judge Advocate General, ATTN: Marie Athey, 901 N. Stuart
Street, Arlington, VA 22203-1837. If you have any questions,
please contact Ms. Athey at (703) 696-1230 or DSN 226-
1230. FAX (703) 696-2531/2940 or DSN 226-2531/2940:
Ms. Athey. g
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Orl Pollutxon Act of 1990 (OPA) G
o ?l ' : RN 1 R A A ;

5' The OPA expands the scope of public-and pnvate planmng

and response activities associated with discharges of oil. : The

OPA amended § 311 of the Clean Water Act:(CWA) to

require preparation of facility response plans to respond to a

worst-case discharge of oil. o :

i.-On 1:July 1994, the EPA issued its final rule for nontrans-
portation related on-shore facilities.?4 - The rule amends 40
C.F.R: part 112 and requires the preparation ‘of a facility
response plan by any owrer or operator.of a nontrahsportation
related onshore facility that, because of its location, could rea-
sonably be expected to cause substantial harm to the environ-
ment. ‘According to the rule, a facility is capable of causing
“substantlalharm”lf Lo S

a. l.t transfers oxl over water to or from vessels and has a8
. .. total oil storage capacity greater than or equal to 42,000,

. gallons; or . , L :

¢ u'? [

b. 1ts tota.l orl storage capacrty is greater than or equal to | B
1 million gallons, and one of the followmg is true:

(1) the facrllty does not have secondary
containment for.each aboveground storage
area sufficiently large to contain the capaci-
‘ ::ty. of the largest above ground oil storage = -
PR ;tank withineach storage area; . . 0 - BT I
(2) the facrllty is located ata drstance such .
: - that a discharge could causg injury to fish, .
C wrldl1fe and seasitive environments;
(3) the facrlrty is located ata drstance such, .
' ; that a discharge would shut down a public |,
drinking water mtake or e
(4). the facility has had a reportable oil spill
in an amount greater than or equal to 10,000
~ gallons within the last five years Co
The EPA def ned an “owner or operator" of a facrllty as any
person owning ot operatmg ”25 The term “person is
deﬁned as an “1nd1v1dual firm, corporatlon association, and a
partnershxp 28, The United States is not mcluded w1th1n the

2459Fed Reg 34070-34136(1994) R e
zi4oc1=R §1122(1993) emphasis added). o, - oo, cocq
14,

27/d. § 112.1(c).

BIBUSCASIB20(West1994). ., ey e e

291d. § 1323 (emphasis added).

excepuonofcrvrlpenaltresz" FETRUANE i S SR N PRARTEY

g Desprte the language ‘at 40 CFR § 112, l(c) one can argue

definition; However, at 40 C.F.R. § 112.1(c), the rule states
that instrumentalities:of the federal government are subject to
the regulation:to the same extent as any other person with the
A ¥
that the OPA and its implementing regulation are insufficient,
standing alone, to require the preparation of facility: response
plans by federal facilities due to an inadequate waiver of sov-
ereign immunity.  Section 311 ‘of the CWA, thé authority for
the rule recently promulgated by the EPA, provides at (a)(7)
that for purposes of the section, “person” is defined as “an
individual, firm, «corporation, association, and a partner-
ship."28 The United States is not included in the definition.
Also, because § 311(j)(5) indicates facility 'response plans are
to be required at facilities that, because:of their location, could
reasonably be expected to cause substantial harm to the envi-
ronment by discharging into or on the navigable waters (i.e.,
waters of the United States) adjoining shorelines, orithe exclu-
sive economic zone, an additional question: exists .concerning
whethér the EPA can require the plans from facilities. that,
because of their geographi¢ location, could never be expected
to discharge to navigable:waterways (despite that they:may
have a storage capacity:of over one million gallons w1thout
adequate secondary contamment) PRSI LT
Lo S PR A R RTINS B
b Nevertheless. the question temains as to whether the gener-
al :waiver -of $overeign immunity contained in the CWA pro-
vides 'authority for the EPA or the various states to require
facility response plans.': Section 313 of the CWA provides in
part that federal agencies.“shall be subject to, and comply
with, all Federal, State, interstate, and local requirements ...;4
respecting the control and abatement of water pollution in the
same manner, and to the same extent as any nongovernmental
entity. . . ™29 Arguably, to the extent an Installation’s opera-
tions could conceivably result in the discharge of oil to navi-
gable waters, § 313 could be construed ‘as authority for the
requirement to prepare facility response plans. ‘However,
where the location of an ‘installation or its’ opefations' are siich
that a discharge would not result in the: pollution of nawgable
waters, then authonty for not' preparmg a‘facility response
plan appears to exist. Please note, however, that extreme care
should be taken in'determining whether a discharge could ulti-
mately reach navigable waters. For example, even thoughthe
nearest water body is miles away, a storm drain may be locat-
ed in such a manner that a‘discharge could still make its way
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to water. - Also, remember that the concept of “waters of the
United States™ is. very broad.30 - Given' how broadly the con-
cept is defined, there may be few mstallatlons where a facility

1

response plan is not required. -~ ¢ b onn
Because no legal requ1rements for provrdmg a facility
response plan under certam cucumstances exlsts, you should

,,,,

20See 40 CF.R. § 122.2 (1993).

coordinate with your 'local environmental office to determine
the status of the plan:at your installation. If it:has been or is
being prepared, examine the requirement to'do so. Tam avail-

‘able to assist and would appreciate being notified in the event

installation officials .are cited or-otherwise contacted by the
EPA for failure to submit & plan.- Major Saye. v

 TJAGSA Practice Notes

. Faculty, The Judge Advocate General 's bschool E

Légal Assistance Items

" The followmg notes have been prepared to advxse legal
assistance attomeys of current developments in'the’ law and in
legal assistance program pohcxes They also can be adapted
for use as locally published preventive law articles to alert sol-
diers and their families about legal problems and changes 1n
the law. We welcome articles and notes for inclusion in this
portion of The Army Lawyer; send submissions to The Judge
Advocate General’s School, A'I'I‘N JAGS—ADA-LA Char-
lottesvﬂle, VA 22903-1781.

.Tax Note

“Nanny Tax” Amended ;

On October 22, 1994 Presndent Clinton srgned the Socnal' ‘
Security Domestic Employment Reform Act of 1994.1 -This -
legislation changed existing rules on reporting and wrthhold—w
ing Social Security taxes that household employees eam in a

vy

1

I

taxpayer-employer’s home. - You might recall that this “nanny
tax” plagued several early Attomey ‘General nominees. The
changes should relax the tax paperwork and withholding bur-
den many taxpayer-employers face.

Under the old "‘nanny tax,” if a taxpayer pa1d someone
(e.g., a child-care provxder. housekeeper, yard worker) to
work in the taxpayer’s home, that person was a domestic ser-
vice employee. The taxpayer-employer was required to with-
hold and report this household worker’s wages once the wages
exceeded fifty dollars in a calendar.quarter.2. When the fifty
dollar threshold was reached, the employer filed a quarterly
report (Form 942) wuh the Internal Revenue Service, submit-
ting with it the requ1red Social Securlty tax for both the

“ employer and the employee.  The employer also provided the
" employee and the Social Security Admlmstratwn with a Wage

and Tax Statement (Form W-2) at the end of the year 3

. A new $1000 annual threshold now replaces the ﬁfty dollar
per quarter threshold for Social Secunty taxes on wages

1Social Security Domestic Employment Reform Act of 1994, H.R. 4278, 103d Cong,, 2d Sess. (1994).

2See 1.R.S. PUBLICATION 926, Tax INFORMATION FOR HOUSEHOLD EMPLOYERS (1994), for more information. The household employer reported the household
employee's wages on LR.S. Form 942, Employer's Qudrterly Tax Return for Household Employees.

3The taxpayer—employer also 'might be subject to Federal Unemployment Tax Insurance (FUT A) mthholdmg Th1s threshold is n:ached when an employer pays

$1000 or more in a calendar quarter to one or more domestlc employees .

When the $1,000 unemployment insurance wage threshold is reached in any calendar quarter, the employer must file a report (Form 940)

with the IRS at the end of the year, submitting the required tax. In addition, employers of domestic workers must: notify employees who

may be eligible for the eamed income tax credit of the existence of this credit; withhold income tax if the employee requests it and the
employer agrees; file and pay State unemployment insurance tax in each quarter in which the State unemployment insurance wage threshold ]
(equal to the $1,000 Federal threshold in 45 states) is reached and in some States mport wages paid to domestic employees to the State for ’

purposes of State income tax.

H.R. CoNE. Rep. No. 942, 103d Cong., 2d Sess., 1994 WL 548738 (Leg. Hist). -
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earned by domestic service employees.4 - This-change is effec-
tive for.tax year '1994. ' Payroll taxes paid bn.1994 wages will
be refunded to the employer when:the total wages that an
employee recéives from an employer. are below .the $1000
threshald. . The taxpayer-employerirequired to file a Form W:2
(under the old fifty ‘dollar threshold) must continue to do so.
Additionally, this employer must report wages paid for the
whole year in the “social security wages” box, even though
the employer will receive a refund of any Social Security
taxes paid.

The followmg examples illustrate the amended nanny tax”
-rules . o N LR e e % . AR

Example 1. Assume Employer A pays
domestic employee R $500 in wages for cal-
endar year 1994. A has been making quar-
terly payments of the payroll taxes due on

these wages. A will not be required tomake . . | ... ..

any further quarterly payments of payroll
taxes with respect to 1994 that are due on or
after the date of enactment of the conference
agreement [October 6, 1994]. A can obtain
. -arefund of payroll taxes previoyslypaid. . o
p Employee R will get. Socral Secunty credit . -,
;. - with respectto the $500 ofwagesr PR

Example 2. Assume‘Employer '‘Bpaysa’
" domestic employee $1500 in wages for cal- o
“endar year '1994. B has been' makmg quar-
“terly payments of the payroll taxes due on
1% " these wages.”B must continue to make quar-
e terly payments of payroll‘taxes to the."

remamderof1994 EEeuanan b

i) . e e Urn oo v“‘,«?(h) w;."-‘i ‘u !

201 1o 7. Example-3...Assume Employer A ; will .pay:
o 411 domestic employee R $500 in wages for cal- ;- i
St ¢ endar year -1995. Because the amount of =
these wages is below the $1000 threshold, A . o

is not subject to reporting.

O R T TS F O TS U F TR RN S SO Lo sonend
Example 4. y;Assume Employer B wrl.l pay sy
domestic employee S $1500 in wages for
calendar year 1995. Because the amount of ~—~
these wages is above the $1000 threshold, B
is subject to reporting.5

LTy

- The.Social Security Domestic. Employment Reform Act of
1994 also excludes wages paid to domestic employees under
age eighteen who are students beginning in 1995.6

The Internal Revenue Service is expected to revise LR.S.
Publication 926, Employment Taxes for Household

- Employers, in time for the 1994 filing season. Lieutenant

Colonel Hancock.
>'Veterans’ Law Note
USERRA: New Veter:ans’ Reernployment Rights Legislation

A bill entitled the “Uniformed Services Employment and
‘Reemployment nghts A l of 1994" (USERRA) passed both
houses of Congress in September 1§94 ‘and was signed by the
Presldent on 13 October '1994.7 The USERRA tepresents the
ﬁrst s1gmﬁcant modlﬁcatlon in'the law of veterans reemploy-
tent nght’s in more than fifty years.8 R

; . ),
RSP U VORI M T S B HERSAH i

. 'The* purpOse of the USERRA is similar to that of prior law
i this area: ‘{6 “assure the* cmzen soldrer that he or she can

4LR. C § 3121(&)(75(’8) (RIA 19?4) The Socral Secunty Domcstm Employment Reform Act of 1994 amends subsection 3121(a}(7)(B) to provide that wages (for

purposes of ta.x wrthholdmg under IR. C § 3102), do not mclude o

: cash remuneration pard by.an employer in any calendar year to an employee for domestic service b a private home of the employer (includ-

NEZaL , BN o) e

ing domestic service described in subsection ®)(3)), if the’ cash remuneration paid in such year by the employer to the employee for such ser-
: vice is less than the apphcable dollar threshold (as 'deﬁned in subseeuon (x? for such year.

(FAERN S ISE TR R S EONE R AN NS S B

u Lo RENCRINE S R P T S ST T AN

The “apphcable dollar th.reshol ” is set at $1000 for 1994 and 1995 and w11l increase in:later years automatically in: 3100 mcrements 'See new LR.C.'§ 3121(1)

- ir i Vi
S BRI ER

“'"Apphcable Dollar Threshold. For purposes of subsectlon (a)(7)(B), the term "apphcable dollar threshold" means $1 000 ln the case ol' ca“l“-
endar yedrs after 1995, the Commissioner of Social Security shall adjust‘such $1,000 amount &t thé same time and in the same mafiner as °

under section 215(a)(1)(B)(ii) of the Social Security Act with respect to the amounts referred to in section 215(a)(1)(B)(i) of such Act, except
that, for purposes of this paragraph, 1993 shall be substituted for the calendar year referred to in section 215(a)(1)(B)(ii)(II) of such Act. If
any amount as adjusted under the preceding sentence is not a multiple of $100, such amount shall be rounded to the next fowest multiple of

$100.

SH.R. CoNF. Rep. No. 842, 103d Cong., 2d Sess. (1994), 1994 WL 58738 (Leg. Hist). = =
SH.R. 4378 §§ 2()(1XC), 2aX3)(B). Seé HR. Cont. Rer. No, 842, 103d Cong., 24 Sess. (1994), 1994 WL 58738 {Leg, Hist). “For example:

;

-the wages of a student who is 16 years old, who also babysits will be exempt from the [Feporting and payment requirements, regardless of ..
whether thé amount of Wages paid is above or below the threshold. On the other hand, for. emple the wages of a'17- year-old single mother ° ‘

RN L B NI R R MRS (TR

ot

who leaves school and goes to work as a domestic to support her family will be’ subjecl to the reportmg and payment requirements; she will

consequently obtam Socml Secunty coverage w1th respect to those wages. .

ot o e PR s g‘iii‘,“

Id. B : - . T

P [E

7The onglnal House version was H R. 995, 103d Cong Ist Sess (1993) and the original Senatc version Was $ 843 (1993) The USERRA. the plumate compro-
mise, is reprinted at 140 ConG. Rec. H9117, H9124-H9132 (da1lyed ‘Sept. 13, 1994) [hereinafter’ 'USERRAJ." ‘ "

£ TEYT L rent

8The USERRA replaces chapter 43 of title 38, enacted in 1940. See 140 ConG. REC H9117 H9133 (darly ed. Sept 13.. 1994) (statement of Rep. Montgomery)

[hereinafter Montgomery Statement].
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. return to the civilianjob held prior to entering military service
.and can return without loss of seniority.” However, the new
Act makes changes. to, or clarifies several provisions of, the
older legrslatron The USERRA modifies what military type
of servrce -qualifies_for. protection; what information the sol-
- dier must provide the civilian employer about the military ser-
\vice; and, how the military ;service affects certain specific
;crvrlran employee benefits (e.g, pensrons and health care cov-
erage).!0 r w
‘ . Qualifying Military Service
Under the old law, the protections varied depending on the
type of service (e.g., active duty, active duty for trammg, mac-
trve duty for training) and how long the. soldier had been
absent for the particular duty. Under the USERRA -2 soldrer
receives the same reemployment and semorrty protectrons
regardless of the type of mrlrtary service so long as the cumu-
lative length of absence from a partlcular employer byr reason
of mrlrtary service does not exceed five years.!1 Certam types
of military service (e.g., .involuntary call-ups) do not count
towards calculating the five-year protected period.!2

Notice to Emplbyer About: Military Service

Under the old law, the’ employce s oblrgatron to inform the
'employer of pending military service depended on the type of
‘service. Under the USERRA, all soldiers must provrde notice
of 1mpend1ng military service Whenever ossible:13 Addrtron-
'ally, when a soldier completes mrlrtary service and seeks
reemployment the new Act provides that the employer may
request documentation establrshmg that the request is time-
ly, 14 that the soldrer has not exceeded the fiv ve-year cumulatrve
lrrrutatlon,'5 and that the soldier’ s character of service was sat-
‘isfactory.16 If this documentatron does not exist or is not read—

l T4 5 . e . e A
AT T VR T S A R ; :

9Id atl-l9133 ,

S

“ily available to the soldier, the - employer must, however,

reemploy the soldier until the documentation becomies -avail-
able.1?
Employee Beneﬁts Health Care's
The USERRA now requrres c1vrhan employers—on the sol-
dier’s request—to maintain the absent soldier (and his or her

‘family) on the employers’ health insurance plan for up to

eighteen ‘months following 'departure for rmlrtary service. If
the soldier is gorie for thirty or fewer days, the soldier may ‘be
required to pay only the normal employee share; if employees
are required to contribute. “For periods of service ‘exceeding
thirty days, the soldier may be requlred to pay up to 102 per-
cent of the full cost of contmumg insurance coverage.!?

¢ : i

Employee Beneﬁts' Penszon.r

~Under the old law, crvrhan employers were requrred to pro-

-vide returning veterans with pension benefits, both accrual

and vesting, so long as those benefits were tied to seniority
within the company. Some employers contribute monies,
howeyver, to pension funds called “defined contribution plans.”

These employers are not requrred by the terms of such plans

to contribute anything in any given year, and their contribu-

.trons may vary depending on the annual earmngs of the com-
pany. “Under the old law, controversy arose as to whether

these employer contrrbutlons should be consrdered as an inci-
dent of seniority or as current compensatron during the year
contributed. If consrdered current compensation, a soldier

‘would not be entitled to the accrual of those contnbutrons

made during the soldier’s absence. The USERRA indicates
that returning soldiers are entitled to all employer contribu-
tions actually made during their absence, regardless of

3o,

‘“The new legrslauon makes changes and clarifications in several other areas as well.’ For example, § 4311 of the new legislation prohibits any adverse action
being taken against a soldier because of military service or the filing of a claim under the Act; § 4312 changes the amount of time a soldier has to assert reemploy-
ment rights following discharge from military service; § 4316(c) changes the length of safe haven periods, granted following reemployment, during which the sol-
dier may only be discharged for cause (from one year or six months depending on type of service to one year (if service was less than 180 days), six months (if
service was less than 31 days) or no safe haven (if service was less than 3] days)); § 4316 makes allowance for use of accrued employer leave durmg periods of
military service; while §§ 4321 and 4322 provides guldn.ncc on ﬁlrng complmnts of alleged vrolatrons of the Act with the Secretary of Labor.

LILUSERRA, supra note 7, § 4312,

2y

B4, § 4312(a)(1), (b). See also Montgomery Statement, supra note 8, at H9134.

14 See supra note 10 and accompanying text.

15 See supra notes 11 and 12 and accompanying text.
USERRA, spra o7, § 43120,

4.

1
'

18 Aside from the specifics of pension and health coverage, the USERRA requires that a soldier departing for quxilrfyrnglnulrtary service will beplaced ona statuto-
rily mandated military leave of absence. USERRA, supra note 7, § 4316(a), 4316(b)(1). Accordingly, employers will be required to provide absent soldiers with
all benefits, both those based on seniority and those not based on semonty. normally provided to employees on nonmrhtary leaves of absence. Montgomery State-

ment, supra note 8, at H9134,

poibes

I9USERRA, supra note 7, § 4317. CHAMPUS is only available to the dependents of reservists who serve on acuve duty at least 3l days. Montgomery Statement,

supra note 8, at H9114.
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“defined :contribution plah'!:or mot.20
AR N sl
Ll

-whether the plan was a
-Major Peterson. < zius b b B by o7
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Emanclpatlon for Purposes of
e Termmatmg Child Support Obligations 1 :

ded e s hnn) vl RPN AP CK S S ST A

y A recent ,l)wrssoun Court of Appeals, decrston Porath
: (Mchy) 2 McVey, illustrates how difficult resolving all issues
-that may arise regardmg child support can be.?! In McVey, the
eourt -wrestled. .with the question of whether a child’s, atten-
dance at the Umted States Miljtary Academy at West Point
temunates a parent s child support obligation. : Th1s 1ssue of
what constitutes emancrpatton was framed by language in
Maissouri law providing for emancrpatron when a child enters
the military, or when a ¢hild reaches eighteen, unless the child
leaves high school and attends an institation of higher learn-
.ing.2 If attending an institution of higher learning,-the child
,support obligation is terminated. when the child graduates.or

turns twenty-two, whichever occurs first.2? |, ., Tl

[

. Sy 3 Sy
Whtle the 1ssue before the court in. McVey was,| framed by
statute, the same issue is created in separation agreements that
_define emancipation.for purposes of terminating child support
obhgatxons in much the same way as Missouri law.. , Standard
language prov1srons in many separation. agreements prepa:ed
in mrhtary lega] assistange, ofﬂces around the world likely
prov1de us wrth many such examples Given the predxsposr-
t10n towards cons1denng mtiltary academres of all servrces as
1ssue the partres can resolve and address 1f brought to therr
! 'Ho'vl'v‘ did ‘the Missouri' Eourt fesol¢e the question? After
reviewing the conditions under which a student attends West
Point,2¢ the court found that the child had entered active duty

as the term is used in Missouri law.25 Consequently, the child

was emancipated and the parental obligation to support had .

TR | PSS [ BT T

Lo
[

o e
i i

~terminated. i In reaching this conclusion, the court noted ‘that

“New York and New.Hampshire courts:hdd resched a: similar

: result while ‘an Ohio court had held to the contrary 260 dor

RUBETTE 7S 1 B FURNN T S SRR O TEVS T e 0y ,l~r,,[

e Draftmg separauon agreements that address every posmble

“the extefit they can'beé anticipated, howeVer, gaps that affect

morniey, and particularly family support, ‘should be closed
whenever possible. Major Block.

Former".yslpouses’ Protection Act Update

o1k e §tate- by State Analysns of the D1v1stbthty of Mlhtary
“Retired Pay, most recently publtshed n the July 1994 issue of
“I‘he Army Lawyer. mdlcates that military retired pay is dmsi-
I
“ble'in MlSSlSSlppl sometimes2? This perspectlve rehes on the
MlSSlSSlppl Supreme Court decrsron in Flowers \Z Flowers,
‘which’ held that 'while no pensron rights vest ina a spouse asa
result 6f Mtsslsslppr law, Mrssrssrppl courts will recognize
and divide pension nghts I:;ased on vesting that occurred while
'the military member was a Homicihary of another state. 28

Without expressly overrulmg Flowers, several recent Mis-
sissippi cases have signaled a shift away from a title theory of
property, u; used to support the determination that pension rights
are personal to the person in whose name they are held, toa
presumptlon in favor of equrtable drstrlbuuon of all assets
acqu1red during the marrrage mcludmg pensrons 29 These
cases o not rely on a legrslauve change in Mrssrssrppt law,
and one of these cases, Hemsley V. Hemsley. is partrcularly
noteworthy in that i it mvo]ves division of n'uhtary retired pay.
A subsequent dec1sron of the Mrss1s51pp1 Supreme Court in
September 1994 conﬁrms the court’s posrtton on equttable
dlslnbutmn thls time holdmg that postseparatton adultery of a

“ kb

party does not bar equitable dlstnbutton 30
The decisions of the Mississippi Supreme Court in 1994
suggest that division of military pensions as marital property

... -is.now authorized under Mississippi law. . Failure of the court

mSee ‘Montgomery’ Statement, .\'upra ‘note 8, at H9134-36 (lengthy dtscussron of pensron lssue) ‘i'he problem of employer pensron l’undmg appa:ently delayed the
final passage of this legislation for more than a yéar following passage of the first House version in May 1993,

2120 Fam. L. Rep. 1571 (BNA) (Mo. Ct. App. 1994), {hereinafter McVey).
22Mo. REV. STAT. § 452.340.3 (1993).
23]1d, § 452.340.5.

24Some of the factors noted were a cadet’s Regular Army status, compensation, and military obligation.

25 McVey, supra note 21, at 1572.

2614, (citing Zuckerman v. Zuckerman, 546 N.Y.S.2d 666 (Sup. Ct. App. Div. 1989)); Dingley v. Dingley, 433 A.2d 1281 (1981) and Howard v. Howard 610

N.E.24d 1152 {Ohio Ct. App. 1992)).

2z ?See Legal Asststancq Items, Stare-by-State Analy:u of the DlVlSlbl[lly of Military Retired Pay, ARMY Law,, July 1994, at 45, .

R AP Lo

"."f " »I‘ ,,'r;.:“(q” R

73 624 So 2d 992 (Mrss 1993)

B3 TR N e T | X s O

29 See Hemsley v. Hemsley, 639 So. 2d 909 (Miss. 1994); Ferguson v. Ferguson, 639 So. 2d 921 (Miss. 1994).

40arrow v. Carrow, 20 Fafh' Law. Reg. 1543 (BNA) (Miss- 1594).
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- to formally overrule prior decisions to the’ contrary, ‘however,
coupled with the' strong voice of the court’s dissent and the as
of yet silent voice of the state legislature. suggest that this is

an‘issue ‘worth ‘watching. Legal assistance attorneys should
annotate their State-by-State Analysis of the D1v1srbrltty of
Military Retired Pay accordingly. Major Block.

- ConsumerLawNote o

, | Truth In Lending Act Modifications: . .. . -,
L r'ngh Cost Mortgageiseverse Mortgages S
TR o AER LR SO LA .'l\”?‘(“
T Lol
Dcspite reports that Congress was. lmmobilized by the con-
‘tentious Health Care and Crime bill debates, a key piece of
consumer protection legislation made its way-thraugh Con-
.gress. iOn 23 September 1994, President Clinton signed the
-*Riegle Community Development: and Regulatory:Improve-
ment Act of 1994” into law.3! Included within the regulatory
improvement act was a:subtitle called the “Home Ownership
and Equity Protection Act of 1994.” The Act makes two sig-
nificant changes to the Truth In Lending Act (TILA) which
‘should interest legal assistance attorneys.' It places new
‘restrictions on lenders -dealing in so-called “high cost ‘mort-
gages.” It also tegulates, for the first time, the disblosures
‘requlred’ “reverse mortgages e

“ “High cost mortgages” under the Act ‘are nonpurchase
monéy loans involving a security interest in the consumer s
principle residence.3? ‘' In other words, the Act provrdes new
protection to persons taking out a high cost “second” mort-
gage on thelr current home

. P L ER

The Act deﬁnes “high cost” with two cost “triggers » First
the ‘Act applies to loans that have an Annual Percentage Rate
,(APR) ten percentage points above the Federal Treasury Secu-
rities of comparable term.33 For exarnple. if the current ten-
year treasury bond is, paymg seven. percent, the Act s
/restrlctlons will apply to ten-year 1 loans thh an APR of

PRI o S

o . TN Lt
R Jnilable i

‘called “reverse mortgages

“17.01% and greater. The altemate trigger relates to closing
.costs. - If the closing costs (points ‘and fees) exceed $400 or

eight percent of the loan amount, the Act réstrictions apply.34

'If the Act applies, a number of new disclosures must

‘accompany the loan. The At gives a modified “cooling-off”
“period by requiring the lender to give all TILA disclosures to

the bofrower no less than three days before closing the loan.3s
The disclosures also now contain clear warnings to the bor-

K‘rower that' ‘the borrower is grantmg a security interest in the
' bon'ower s home. 3% ‘The Act also places some restrictions on
jperm1ss1ble loan terms. The loan may not 1nclude negative
amortization, 3 and may not, under certain condmons include

any prepayment penalty 38 In addition, the lender may not

.engage in a pattem of- makmg these loans without regard .to
_the ability of the borrower to pay.? If the Joan is for a home-
.improvement contract, the loan proceeds must be paid to the

contractor and homeowner jointly or to an agreed upon third
party (escrow agent).40. - . - o

. The thrust of the . Act appears primarily to attempt to regu-

‘laté the practice among :some lenders of preying on lower

incomie individuals.4! Typically, lenders loan money at higher
interest rates to borrowers who are poor credit risks. Addi-

‘tionally, some lenders'specifically target borrowers that coutd
‘not qualify for a conventional mortgage using normal loan
-approval procedures. These lenders charge higher interest

rates while advertising “no credit check.” ‘When these higher
cost loans go into default, the lender perfects the security
interest and forecloses on the home. Because of the high
interest rate on the loan, the homeowner may recover littie or
nothing from the foreclosure sale and lose the residence! The

Act seeks to eliminate these abuses in the credit industry.

The second ‘half of the Act places new restrictions on so-
These contracts allow a _person
with a fully paid up piece of real estate to cash in on the

japprecrated value of the property in return for granting a secu-

rity interest to the lender. These loans are popular among

S S RNV . R R AR TR

3l President Sign: Hrgh C‘osr Mortgqge Reverse Martgage law Consumer Cred Guide (CCH) No. 692 ‘at l (Sept 27 1994)

Fy

32C0mmumty Development and Regulatory Improvement (CDRI) ACt of 1954, Pub. L No. 103+ 325 § 152(a), 108 Stat. 2160, 2190 (to be codlﬂed atl5USC. §

1602(aa)(1) (1994)).
£ CDRI § 152(a) (to be codlﬁed at 15U. S C. § lﬁOZ(aa)(l)(A))

“ld (to be codrﬁed at 15 U. S C§ l602(aa)(1)(B)) The Federal Reserve Board may rarse the dollar figure on an mflauon adjusted basrs after the Act has been in

effect for two years. Md. (to be codified at 15 US.C.§ l602(aa)(2)(A))
33CDRI § 152(d) (to be codlﬁed at15U. S C. § 1639(b)(l))

36ld (to be codiﬁed at15US.C. § 1639(a)(l)(A-B) - [
371d. (to be ¢odified at 15 U.S.C. § 1639(P). R
38 Id. (to be codified at 15 U.S.C. § 1639(c)).

38 1d. (to be codified at 15 U.S.C. § 1639(h)).

4014, (to be codified at 15 U.S.C. § 1639(i)).

415ee, ¢.g., 13 NCLC Reports Consumer Credit and Usury Ed. 1 (July/August 1994).
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retirees,. Typically, the individual contracts.
from the. lendmg msututlon m return for s1gmng the property
over to the lender effective at the death of the boprower,

..., The Act defines “reverse mortgages” to include loans; that

: become due at death at the time of transfemng the property,

o1 when the borrower ceases to live i in the,property a2 The, Act
laces a number of dlsclosure requrrements on the lender. ‘

_ L['he Act requires that the lender provnde all dlsclosures at
‘least three days before eonsummatmg the. transaction.%3 The
! lender must calculate the APR assoc1ated with the transactlon
usmg three pro_;ected apprecratron rates .and three drfferent
“credit transactron models.4 The apprecxatxon rates are an
‘attempt to let the consumer know how much value the proper-
“ty will accrue between consummation of the loan and the
‘event ending the loan. The three credit models'must include'a
-conventional short-term revérse mortgage, a'térm‘equaling the
‘actudrial life expectancy of the borrower,’ and a’third’ method
determined by the Federal Reserve Board. ‘

. Reverse mortgages are an item of intérest to the retired mil-
idtary client. They provide an attractive source 0f cash with no
~requirement (during client’s lifetime) to pay back the advance.
-They also may represent the most costly-méans of borrowing
;money, depending on the prevailing interest rates, and the life
iexpectancy and credit- hlstory of the client. Information;about

the new disclosure rules may be a fruitful source of prcventlve
-law articles. ; Major McGlllm B I N UL

. -Admzmstratwe and le Law Notes oy
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46th Federal Labor Relatlons Course

»
il
T

From ié.iha‘ry"za l995 to January 27‘”19‘9'5 The Judge
Advocate General's School will present the 46th Federal
Labor Relauon Course Mrhtary or. civilian attorneys
employed by ‘the Umted States govemment, who work or are
pendlng aEsrgnment in cmhan personnel law or labor law,
may attend 'unless they have completed the Iudge Advocate
‘Officer Graduate Course in the past three years.

We will discuss a variety of topics related to the law of fed-
eral employment.
promotion, and discharge of employees under current civil
service laws: and regulations.’ This will include a discussion of
the administrative and judicial appeal routes available to fed-
eral civilian employees. We also will address the rights and

duties of management and employees under Tltle VII of the

Civil Service Reform ‘Act of 1978.

If you attend the course, bring a copy of your organization’s
collective bargaining agreement and an example of an actual
labor relations or civilian personnel law problem of general
interest. Summarize the problem in no more than two pages,

42CDRI § 154 (1o be codified at 15 U.S.C. § 1602(bb)).

4314. (to be codified at 15 U.S.C. § 1648(a)).

44/d. (to be codified at 15 U.S.C. § 1643(a)(1)). 4

Topics include the hiring classification, . . -

- . ‘sial, and shortsighted amendments to existing ‘laws .

removing -all information that.would identify the employees

. involved. ;Tell how you resolved the problem;; and. include all
‘ suppomng documentation. .. We will collect the. problerps dur-
-ing the openmg session, . and dtscuss selected problems in the
\ ﬁnal semmart Ma_]orPearson et T

Office of Special CounSel Reauthonaanon Acvt—- o
More Power for the Merit Systems Protection Board
* " and Arbitrators

On Octobér 29, 1994, Presrdent Clmton slgned legislation
reauthorizing the Office’ ‘of Special Coungel (OSC) through
1997. The Whistleblower Protection Act of 1989 (WPA)
established the OSC as an independent agency but limited its
‘authorization 1o five years "The' OSC Reauthorxzatron Act

" goes Well beyond extending the'agéncy's existence, however.

It cteates néw:employee rights and remedies through éxpand-
‘ed authotity of the Merit Systems Protéction Board (MSPB) in

-actions involving prohibited personne! practices and of arbi-

-trators in the :negotiated :grieVance process. | The changes
became effecture an enactment, . meamng that they are:now
apphcable law wii b
" . wl:kl l"‘".i oo HEPUEE 63 RS SRR SV I T § T
Debate, over the OSC Reautborization Act began .m the
ssummer of 1993. Certain. members of Congress were nat
pleased with OSC’s performance since 1989., . Qthers were
bothered by the MSPB’s application. of certain provisipns, of
the WPA. By early 1994, the OSC Reauthorization Act had
.undergone, several revisions and was proposed as House Reso-
Jution, (HR.). 2970 The Presrdent srgned version. ﬁve of I-I R.
2970, desptte numerous practical flaws and a glarmg ¢ "nstltu-
tlonaldefect R

RN O S A F S A N
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The final OSC Reauthorization Act contains various prow-
sions that are fairly perfunctory and uncontroversnal codifica-
bon of the MS P s authorlty to award attomey s fees mto 5
“U S C.§ 1204 extenslon of the Specral Counsel’s appomf—
ment for’ up to one ear beyond expn’atlon fo allow for
appointment of a successor hmltatlons on OSC drsclosure of
m‘fonnatlon and'a reqmrement ‘for the OSC to'act on an ‘alle-
ganon ‘of’a prohibited ‘personnel pracuee within 240 days and
inform an employee at least ten days before terminating an
investigation. These changes comprise approximately two
written pages. Unfortunately, the OSC Reauthorization Act
continues for an additional four p pages of radical, controver-

[N N
R M

Employees attempting to prove repnsal for whistleblowing
in an individual right of action now receive a type of statutory

- presumption of reprisal whenever the agericy official takmg

the action knew of the’ whlstleblowmg disclosure and took an
action in a reasonable time after the disclosure. The individ-
ual right of action appellant before the MSPB also has a new
“fishing license” not granted’ "élsewhere in law; the MSPB
“shall™ issue a subpoena whenever the requested: information

CAFS e et A
LT et oty L
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“is not unduly burdensome and appears reasonably calculated; ; ;' -

to lead to the discovery of admissible evidence.” This allows

the individual right of action appellant to request agency drscr-‘

plinary files on other employees in hope of finding disparate’
treatment without consideration of the privacy rights of the
_ other employees. Whenever the MSPB finds a prohibited per-
. sonnel practice | motlvated a personnel action, either in an indi-
" vidual nght of action or in an OSC corrective action, it “shall"
award attorney’s fees and costs and “can” award, medlcal
' costs, travel expenses, and “foreseeable consequenual dam-
ages.” The Act places no limit on the amount of consequen—
‘vual damages. Employees of govemment corporations, such as
the Postal Serv1ce, are now sub_]ect to the individual nght of
action provisions i in the WPA. : :

‘ Perhaps the most controvers1al amendment in the OSC
Reauthorrzatron Act drrects agencres to include certam provi-
sions in their collective bargaining agreements. These
_required provisions grant an arbitrator authority to issue stays
of personnel actions in a grievance proceedmg, equrvalent to
the MSPB authority, and to order the agency to take dlscrpli-
nary action against a supervisor. A supervisor so disciplined
can appeal the action through the normal appellate process.
The supervisor is not a party to the grievance and has no right
to call witnesses, present evidence, or even appear. The
supervisor:has no meaningful opportunity to respond to the
charges or present evidence for consideration..: Beyond the
obvious issue of minimal due process, this ‘amendment over-
looks an obvious practical flaw: the agency must take, but
need not defend, the disciplinary action. ‘On the supervisor’s
appeal to the MSPB, the agency could fail to submit a timely
response, allowing the MSPB to reverse. Should the agency
satisfy the procedural requirements to defend the action, noth-
ing prevents a deciding official from honestly testifying that
the punishment 1mposed was reached without a meaningful
opportunity for the supervisor to respond and without consid-
eration of any Douglas factors. A deciding offi cial might
even testify that the ordered discipline was unreasonable and
unjust, placmg the MSPB in the posmon of reversrng the dis-
cipline under otherwise applicable law and rules or allowmg
the unsupported drscxplmary action to stand

Experienced labor counselors easrly can foresee the ‘conse-
quences of these amendments. Even for otherwise appealable
actions, savvy attomeys always w111 file an OSC ‘complaint
alleging that therr clients were vrctrms of repnsal for whistle-
blowing. The MSPB has held that these acl:nons are processed
as otherwise appealable actrons However the -OSC com-
plaint brings the appeal w1thm the deﬁnmon ‘of an mdrv1dua1
right of action and opens the door for recovery of consequen-
tial damages Y SYRNNNTRNET I PR -

) : 1 R

Amend your resource matenals to reﬂect the changes in the
OSC Reauthorization Act and do not be caught off guard by
its changes. Just be thankful that the MSPB appeal process
does not provide for a jury trial! Major Hernicz.

45See Addicott & Warner, JAG Corps Poised for New Defense Missions: Human Rtghts “Training mPeru ARMY Law., Feb. 1993, at 78.

.International and Operational Law Note

. Recent Army JAG Corps Initiatives
" to Enhance Human Rights

Training at the School of the Americas

The Army Judge Advocate General's Corps (JAGC) Corps
has recently undertaken two significant initiatives designed to
enhance human rights training at'the United States Army
School of the Americas (SOA or School). First, in August of

- 1994, an Army .judge advocate, Major Dennis Cruz-Perez,

was assigned to a field grade officer staff position at the SOA.
Second, the International and Operattonal Law Division,
‘Office of The Judge Advocate General, has developed a new
three-hour block of mstructton desrgned to teach students how
to conduct and institutionalize human rights training in their
own militaries. g 7
‘Initially founded in Panama in 1947, the SOA has been
operating at Fort Benning, Georgia, since 1984. The School’s
mission is to develop: and conduct mrlrtary education and
:training, using United States doctrine, in the Spanish language
-for Latin American officers, .cadets, and enlisted personnel to
achieve a higher ievel of military professionalism and effec-
tiveness. o
. The role of the newly asmgned School Judge Advocate is to
‘ensure that human rights are emphasized at every level of the
trammg This includes’not only providing human rights train-
ing in ‘the classroom,’ but rntegrating human nghts training
’tasks rnto field 'tra.imng ‘activities. - :
NE Thus human nghts t:rarnmg is now conducted in three phas-
'es at the School:; first, the traditional classroom approach of
Ateaching students the rights, duties, and respons;bihtres of sol-
,drers .second, human rights “lane training” exercises in which
realrstic human rights scenarios are inserted into standard mil-
1tary trainmg exercrses and third, a new human rights trammg
course r

' The new block of instruction developed by the International
‘and Operational Law ‘Division concentrates on the mechanics
©of how human rights training might be developed and provid-
ed-to a state’s military personnel.  The class is patterned on
the successful human rights training handbook developed for
the Peruvian armed forces in 1992-93, “Ten Commandments
for the Forces of Order.”¥’ Using the Peruvian program as a
vehicle for classroom discussion (to include providing the stu-
dents with- a copy of the actual human rights handbook), the
School demonstrates how human rights training can be i mcor-
porated into a military system B

The development of a new block of instruction that demon-
strates to students how human rights can be institutionalized
in‘a military clearly s1gnals a new and dynamic approach to
human ‘rights training.. 'Coupled with the addition of a full-
time judge advocate to the SOA staff, this initiative signals a
clear commitment to place ‘human rights training in the fore-
front of the curriculum provided by the School of the Ameri-
cas. Lieutenant Colonel Addicott, International and
Operational Law Division, OTJAG.
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0 vrevse o Claims Regort «a i Fo e W

e Polwy ‘Note
1 The Single Contractor anately Vi
Owned Vehrcle Pilot Program o
g EOYO et I
Thrs Clanns PolrcyVNote arnends the gurdance found in
Army Regulation (AR) 27 20’1 paragraphs 11-24,11-
33, and 11-35; ‘and in Army Pamphlet '27:162,2 paragraph 3-
21c In accordance W1th AR 27-20, paragraph 1-9f this guid-
ance 1s bmdmg on all Army clarms personnel

On November 1, 1994, an event claims ofﬁces worldwide
.have long been waiting for, occurred. ;On that date, the Single
Contractor:Privately Owned Vehicle (POV) Pilot Program
‘began. ' This program will:allow claims services and field
-claims offices to greatly enhance their POV recoveries. If you
1have ot reviewed your POV recovery: procedures recently, be
siure to read the Personnél Claims Note in the October 1992
issue of The Army Lawyer to refresh your memory.

'In 1991 the Unrted States Army Audit Agency (USAAA)
audrted POV recovery: procedures and found that TecpVery
.was poorly done The US recommended among-other
things, that the Mrlrtary Traffic Management Command
(MTMC) develop a POV shipping program that used a single
contractor who would be responsible:for ‘claims. The- MTMC
concurred and developed this pilot program;!The’ ‘concept ‘of
operatron is that only POVs shrpped to and from: the followirig
sites will come under this program: in the‘Umted States (1)
St “Louis (Pontoon ‘Beach, Illinois), (2) Dallas nd (3) Balti-
‘more; in Germany (1) Baumholder, (2) Wresbaden (3)
Mannheim, (4) Grafenwoehr, (5) Kaiserslautern, (6) Schwein-
furt, (7) Boeblingen, and (8) Spangdahlem. Shipments of
POVs that do not originate and end with any of these sites do
not come under this program and any. recovery action taken
must be done under our present system which can involve
multiple responsible carriers. . For example, b'POV shipped
from’ Dallas' to Mannheim or’ shlpped from Grafenwoehr to
Baltimore will come under the smgle contractor program;
however, a POV shrpped from ‘St.'Louis to Hawan, or Boe-
blingen to Oakland will not. To ensure that you have a POV
that is a part of the single contractor program look at the DD
Form 788 to see if both the orrgm "ind ‘destination sites are
from the above listed cities. . i i i and
’ e Lol L
At present, the new smgle contractor, Amencan Auto Carn-
ers, will continue to use the DD Form 788. However, the con-
tractor has indicated a desire.to:create:a new mspectlon form
whrch it will subrmt first to the MTMC for review and concur

L
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IDEP’T OF ARMY, REG. 27-20, LEGAL SERVICES: CLAMS (28 Feb. 1990).

2DEP'T OF ARMY, PAMPHLE£V27-162. LEGAL SERVICES: CLAIMS (15 Dec. 1989) .

3" United States Army Claim‘s"Sefv ice ‘)‘ .
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rence The United States Army Claims Servrce (USARCS)
"erl be given an opportumty fo commbnt on the’ propbsed
form "Yet, there is s’ome good hews regardmg the ‘use of the
'DD Form 788. Flrst it will be used only twice durmg the
“shipment: _at the' ongm ‘vehicle processmg statlon when the
fshrpper drops off the POV and 4 Jomt mspecut)n is conducted,
“"and agam at the destmatron velucle processmg statlon when a
POV. Second, the DD Form 788 will indicate the origin and
~destination sites so claims personnel can determine if the POV
isa part of the program The contractor ‘will use an internal
"mspectr(m form to allocate lrabrlrty among his subcontractors
: ‘ e

- 'The following’ “information is provided- to assrst you in
assertmg recovery demands agamst the smgle contractor s

1. No demand will be asserted if recovery poten- Lk
~‘ t1a11s $250rless SN
SR ‘nv“‘ ar-fxe R
s 2..For POV clarms that do not fall within this pro-- S
wiv ¢ gram, no‘demand 'will be asserted if recovery ..~
!« potential is.less than $100, :except that claims
 involving loss of items from inside the vehicle, ‘-
-1 - {e.g., theft of tool boxes, infant seats, seat covers, .
+ first aid kits, jacks, jumper cables, and .:radios and
:-other.audio equipment) will be pursued regardless
, ofamountofrecovery L s oo
“thv o ! P :
~ 3. Al field cla.lms ofﬁces wr]l assert recovery»5
demands_ United States Army Claims Service, . . "
. Eurgpe (USACSEUR), will continue to assert .
- PQV recoveries for its area of responsrbrltty

IR

4 'I'he smgle contractor is Amencan Auto Carrl -,
. " ers, 188 Broadway, Woodcllff Lake, New Jersey, ]
07675. Demands will be’ sent to this address The .
contract is for a two-year period with two one-
year optron penods v

R0 . (,rﬂ-w(:;-zm'_x ot

S“ The demand wrll Zonsist of 2 DD Form 1843
_ (be stire {0 change the number “120 days” found" e
;"l "in the bold pnnt mstrucuons Just abové blocks 10
V-2 and 11 to “90 days") the DD Fo;*m‘788 or ‘com-
"""~ mercial equivalent, a DD Form 1844 and support—
il 1ng dolcumwtauon (e g cst1mate of r?pmr)
SRR (TR ey b
6. European field claims offices will prioritize
assembly of POV recovery files, handling claims
<!t vl for $2000 or more first, and will-forward them to
P D Wio o oo pen b N il e e

caamyee Lo T sy
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-+ -Treasurer of the United States along with:the file
“iwill be sent to the USARCS, not to the field

USACSEUR on the thirtieth day- after payment to
the claimant for recovery action.: The USAC-
SEUR iwill prioritize action on these filés handling
claims of $2000 or more first. Action to prioritize
recovery files will occur regardless if the POV
recovery files are under the single contractor pro-
gramortheoldPOVprogram RAREER IR

o

7. A non- European ﬁeld claims office will prton-

tize recovery action on the claims, handling

‘claims of $2000 or more first. Action to prioritize

recovery files will occur whetherithe POV tecov-
ery files are under the single contractor program
or under the old POV recovery program.

8. When a field claims office determines that the
factory settlement cannot be reached or the con- -

tractor .does not respond, the complete claim file
will be forwarded with a transmittal letter to the -

. contracting officer administering the contract.
requesting offset. The transmittal letter.can be . -
'“modeled” on the DPM letter to the local contract- . -

¢ .contractor is liable and within ninety days a satis~> '::

ing officer requesting offset. Aside from telling. . .

the contracting officer to offset the contractor, it
will tell the contracting officer that any checks
received from the contractor made payable to the

'y

claims office. Additionally, in this transmittal let-
ter the field claims office will tell the contracting
officer that if any money is withheld from .
accounts payable to forward to the USARCS a
copy. of the collection voucher to verify that it was : -

‘9 The shlpper/clarmant has the right to settle the
. claim dlrectly with the contractor

. :a At the ongln tum-m facrhty the shlpper and the
" contractor will conduct a joint inspection of the L
" POV using DD Form 788 or an approved contrac-

tor form. The contractor will provide the shlpper
a legible copy of the inspection form and a copy ;

V of the Vehicle Claims Instructions sheet which
explains the shipper’s .rights to ftle a clalm for

damage or loss.

b. The original c'bﬁy‘éf the mspectlon form will
accompany the POV. The contractor cannot use

“credited to the correct appropriation number. Be::v: °
-sure to include this number in the transmittal num- - -
.. ber. (I recommend that the claim file be sent cer- ... .
. «tified mail return receipt.requested). The.
. contracting office administering this single con-: - .
.. . tractor program is MTMCEA, Contracting Divi- . .
_ sion, Bldg. 42, Room 705A,:Military Ocean

. Terminal, Bayonne, New Jersey 07002-5302,

A

transshlp pomts x

the original copy ‘to record damages mcurred at

c. The contractor w1ll use the original inspection
form and the shipper’s copy to conduct a final
joint inspection at the destination pickup facility.
The shipper will retain -the copy given to him at
turn-in ‘and ‘the contractor will retain the ongmal
inspection form. - - i

d. The contractor assumes full liability for all loss
and damage, except where the -contractor can

‘prove absence of fault or negligence, or the loss or

damage arose out of causes béyond the contrac-

tor’s control (e.g., the shrp smks through no fault

of the contrat:tor)

e. The contractor may correct deficiencies occur-
ring while the POV is in the custody of the con-
tractor, but the contractor must notify the shipper
and a contracting officer’s - representative (COR)

‘in writing of any corrected deficiencies-made to

the POV. Deficiency 'is not defined, but probably
allows the contractor to make repalrs to the POV
at his expense E
f. At the time of the final joint inspection, the
shipper may choose to settle the claim directly
with the contractor. The shipper will be provided
with another Vehicle Claims Instructions sheet
which he or she will be requtred to srgn "The per-
tinent clause in the contract states

At the time of the final _]omt mspectton the
customer may, at his discretion and -option;
“choose to settle the claim directly with:
the Contractor.” The service member will be -

* provided another Vehicle Claims Instruc- °
tions, explaining:his rights under the con-

tract.: At this'time the customer will be:- -

required to sign the Vehicle Claims Instruc-
" tions’ 51gn1fy1ng he understands his nghts'
/and chooses to settle the claim with the
" Contractor.?

The original of the signed Vehicle Claims Instruc-
tions sheet will be mamtamed in the conlractor s
file; a copy w1ll be given to the shlpper. and a
copy will be glven to the COR. i
g All other recovery procedures. to the extent
they are not changed by this note remain m effect

10 The Vehrcle Clalms Instructtons mforms the
shipper of two options: (1) file. a claim against the
government, or (2) file a claim against the con-
tractor. It also tells the shipper that, absent some

3See Appendix B for a complete reproduction of the instruction sheet provided to the shipper'.
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.type of-fraud, settlement with the contractor is
final and a later government claim can be denied.
However, another pertinent clause in the contract
states: -
i

o : : ' _ i ! “N ""';.‘\:"_ f,“"h Ry
poce ol v < spygide Ll baon s
If the customer, chooses not to settle with the
; ,Contractor or finds, gdditional damages not -
i,.; ;annotated during the joint file inspection,
the customer will file the claim wnththe,,‘
local field claims office.4
o M e e e w0 b
.This clause indicates that the claimant could not
-only file an original claim with the contractor, put
.also file a second claim against.the government
for:later: dlscovered .damage not claimed against
the contractor when the clalmant‘settled with the
contractor. Field claims offices must evaluate
such second claims to determine.if compensation
is warranted or the claim should be denied. Ask if
-the later discoyered damage should have been dis-
Qco\iered at time.of the final inspection. . If the
claimant has settled with the contractor, it will be
difficult to seek recovery. from the contractor as
the contractor; will argue that the claim is settled
and that the contractor has no further liability.
Field claims offices will have to show that the
later-discoyered .damage for which the govern-
ment compensated the claimant could not have
been discovered by the exercise of .due diligence
on the part of the claimant. Claimants, are
instructed to notify the field claims office and the
contractor of later discovered damages in writing
as soon as possible. In the letter the claimant has
to explain why ithe damage was, not discovered
during -the final inspection at the pickup point.
Nothing precludes the claimant from asking the
contractor-to reconsider-the settlement in jight of
later discovered damage. .Regardless, field claims
offices should ask the claimant if he or she has an
offer from, or has settled; with the contractor. 1

11, As a preventlve law measure. ﬁeld clalms
ofﬂces should publish in the1r local bulletms .and
newspapers the lmportance of the m1t1al and ﬁnal
inspections of POV shipments.

12. Entermg data in the Personnel Claims Man-
’agement Program clalms record w1ll be extremely
jmiportant. - Tracking' POV recovery data'will be
required, not only to report to the' Army ‘Audit
Agency, but to determme the success of the single

f:ontractor program A yarlety “of dgencnés will

request POV vehicle rec0very data. When record-
ing recovery data for a, POV claim under the sin-
gle contractor program ‘ise the“‘NON GBt
RECOVERY"Jdata scl‘een gl‘OUp m the clanm

AN h %4

4See Appendix A for pertinent claims clauses contained in the contract.
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«record. In the “Contractor” field enter the follow-
.ing-code that will represent the contractor;
oiPOYAAC." . Enter a-“N" in “Ex Cov": field and
ouse)the!remaming data:fields to reflect demands,
deposits, :and offsets as appropriate.- In the
-‘PAYMT-DENIAL-TRNSFR-RECON" (Trans-
actions) data screen-group in the claim record, use
the code “TV” to reflect that you transferred the
claim file. -The “TV": transaction code is for trans-
Jferring. claims files :to the Military-Sealift Com-
mand for.recovery. Until the USARCS can create
a new ‘transaction. code for this specific type of
POV recovery, this transaction code will be used..

The Single Contractor Pl]Ot Program has long been antici-
pated. Claims procedures probably will have some “glitches”
to work:out as.récovery actions are initiated, ;but now claims
offices wilkhave a-much easier time determining who is liable
for the damage to a claimant’s POV. Hopefully, this program
will prove suceessful, ‘and it will be expanded to all POV ship-
ments. : Until then, for those claims that do not fall in the Sin-
gle Contractor POV Pilot Program, keep trying to determine
who is liable'and adsert demands on those carners Lieutenant
ColonelKenherly St S

LEETAY I ;
L v e Appendle Ll e
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This appendxx contains the pertment clalms clauses con-
tained in‘the contract. They are reproduced here to clanfy the

precedmgdlscussmn it B AT

C.6. CONTRACTOR LIABILITY/CLAIMS e
Lot r“\,’ b L [ Wl

C.6.1. Thc Contractor is responmble for and W111 not hold the
Government liable for any loss or damage to POVs or their
accessories 'while the vehicle is in the Contractor’s care, cus-
tody and control. :'The Contractor shall, at its ‘own cost and
expense, defénd “ny suits, demands,’ claims or actions in
which the United States might be named as co-defender of the
Contractor, arising ot of ér as a result of the Contractor’s per-
formance of work'tnder this contract, whether of not such
suit, demand, claim or action arose out of or was the result of
Contractor’s negligence. This shall not prejudice the right of
the Government to appear in such suit; partxéipate in a
defense, and take such 'Action as may be necessary to' protect
the interest of the United States. Nothmg in the above provi-
sions sha.ll in any way limit other remedles avallab]e to the
Govemment as prov1ded by law. or in’ any way walve ‘any of
the nghts of the quemment as prov1ded by ]aw

C.6.1.1" For Vvéhiclés shlpped betwéen the’ ‘three (3) CONUS
service sites and Germany, the Contractor is liable for any and
all damages, expenses and/of 10ss of the vehicle from the time
the vehicle is turned in by the customer until the vehicle is
delivered to the customer atvdes_t(ination.
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.C62 CLAIMS « Ce f

C.6.1.2 : For all other POVs, the Contractor is fully liable for
loss, damage, and/or expenses incurred from the time of turn-

in by the customer till pickup by the carrier or: from trme of
delivery by a carrier till receipt by the customer. ; il

C.6.1.3 For Germany POVs not in the movement program
between the three (3) CONUS service sites and Germany, the
Contractor is fully liable for the POV loss/damage during the
off-load from and loading onto the carrier, dnd during trans-
portation of the POV on the carrier. . Contractor liability for
inbound POVs shall include all Contractor operation-of the
POV and extend until the POV is accepted by the customer.
Contractor liability for outbound POVs shall include all:Con-
tractor operation of the POV and extend until the POV has

“been parked in the Government ‘provided storage area at

POE/POD (Bremerhaven), with’ the engrne off, emergency
brake engaged and all doors locked RENTRAS

La

,C 6 2.1 The Contractor shall be responsrble for correctmg any

deficiencies occurring while the POV is in-the custody of the
Contractor. ‘The Contractor will notify in writing the cus-
tomer and Government COR of any corrected deficiencies
made to the POV. Any claims for loss, damage or destruction
to 2 POV or loss or damage to its accessories, for which there
is liability against the contractor under the. provisions of the
contract, will be processed agarnst the contractor as descnbed
below : AR R

C.6. 2 1. 1 At turn-in facrhty the customer and Contractor will
conduct joint inspection of the vehicle using DD Form 788 or
Contractor provided and U S. Government approved equrva-

“lent form

C. 6 2 1.2 If during the joint mspectron a drspute occurs, the
Contractor will rmmedrately notrfy the Govemment COR for
verrﬁcatron : .

t k)

'C 6.2.1.3 The Contractor will provide the customer a leglble

copy of the annotated form used during the: mspectron (lst
copy) In addition, the Contractor will provide the ¢ustomer a
copy of the Vehicle Claims Instruction explainirig the cus-
tomer’s nghts to file for damages and/or loss - !

C.6.2.1.4 The Contractor wrll place onglnal ‘copy- ot’ inspec-
tion form along with other shipping documents into a shipping
envelope in the glove compartment of the POV.: Motorcycles
will have the shipping envelope ﬁrmly attached to the seat.

C.6.2.1.5 The Contractor wrll not use the ongmal copy of the
joint inspection form to record damages mcurred at transshrp
points. : : S ; i o

C.6.2.1.6 The Contractor will use the original joint inspection
form and the customer’s 2nd copy to conduct final joint
inspection with customer at destination -pick. up'point. - The
original copy of the inspection form' will be maintained by the
Contractor as part of his official files and the 2nd copy

“'returned:to the service member upon completron of the Joint
mspectrbn ‘ v Loy B

C. 6 2.1.7 Contractor lrabrlrty under thls contract’ wrll be in
accordance with the FAR clause 52.247-22 for Transportation

< Contractors (freight, other than HHG).: The Contractor

assumes full liability for all loss and damage, except ' where
the Contractor can prove absence of fault or negligence, or
that loss or damage arises out of causes beyond the Contrac-
tor’s control. The measures of liability are: (1) for loss, the
depreciated replacement cost (blue book retarl cost) and 2

- for. damages, the full value of repair.

: ll LI S {gv'
C.6. 2 1.8 If durmg the ﬁnal joint mspectron a drspute occurs
between the Contractor and customer, the Contractor will

- immediately notify the COR for verification. | . - b

C.6.2.1.9 Discrepancies annotated between the original and

final joint inspection will be annotated on the DD Form 788 or
approved commercial form and a copy provided to the COR
by the Contractor

! g

,C 6 2 1 10 At the trme of the final Jornt mspectron the cus-

- tomer may; at his discretion and option, choose to settle the

-claim directly with the Contractor. The service member will
be provided another Vehicle Claims Instructions, explaining
his rights under the contract. At this time the customer will be
.required to-sign the Vehicle Claims Instructions signifying he
understands his rights and chooses to settle the claim with the
Contractor. A copy of the signed Vehicle Claims Instructions
will be mamtarned in the contractor’s files, a copy provided to
the customer, and a copy provided to the COR. The contrac-
tor shall provide a monthly report annotating monies settled
with the customer for claims and submit a report to the, COR.

C.6.2.1.11 If the customer chooses not to settle with the Con-
tractor, or finds additional damages not annotated during the
, Jomt final mspecnon, the customer will file clarm wrth the
local field clarms office. "

3 S .
P P TR

C.6. 2 1.12 The customer wrll subrmt for claims processrng
the 2nd copy of DD Form 788 or. approved commercral
mspectron form, and copies of all documents used in settling
his prevrous clarm wrth the Contractor to the local ﬁeld claims

ofﬁce ‘ , y o oy

C. 6 2.1.13 ‘The local claims ofﬁce will file a dernand dlrectly
with the Single POV Contractor for claims pard by the U.S.
Government. The initial demand will consrst of a DD l-"orm
1843 (Demand on CamerIContractor A'I'I‘#l6 or Commercral
Equlvalent) the. DD Form 788 or Commercial Equlvalent a
DD Form 1844 (Claims’ Analysis Chart ATT #17 or Commer-
cral Equrvalent) and supportmg documentatron -
'C.6.2.1.14 * The Contractor will have 90 days from date of
demand request in which to respond to the clarms ofﬁce

C:6.2:1.15 The Contractor will provide to the COR a copy of
the reply to the- clarms office along wrth a copy bf the mrtral
claims demarid request package. =
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;- €6.2.1.16 Upon receipt of a Contractor’s reply disputing the
demand request, the Claims Office may submit a sequestito
the MTMC Contracting Officer to recover funds under terms

,,;ofthecontract SO L B TS TR A U DU
C 6 2 2 A complete package of the clalms demand wnll be
forwarded to the MTMC Contracung Ofﬁcer HUO e

[N A - i . N . i
TR o I {5 S TN IRV T I
SU gt A'ppendiwaw
COV by by o ST R B Rt o0 Lt
This appendix reproduces the ‘instruction sheet that the
shipper will be glven at vehlcle turn-in and again at destina-
- tion.pickup.: i TRV AR S T LIS I )
RIS li' [ll . SO T
VEHICLE CLAIMS INSTRUCTIONS TO BE.GIVEN- TO
THE MEMBER
l.l') ]i\l.I"ﬂl»‘. oL s ot R 1 tJ‘(l ’)i
~},'*Important Inforrnauon on Filingia Cldim fot: Damage to
~Your Vehicle: : Hlsiuomann P
S RIER H o TR T S
a. These instructions provide information on how to file a
-tlaim'for:loss or'damage to your vehicle during 4 Govern-
“thient-sponsored shipment; READ THESE INSTRUCTIONS
'CAREFULLY TO UNDERSTAND WHAT YOU MUST
DO v i SRR
soliv s e g s o e TR R
2 :You have two (2) optlons in t' ]mg a clalm You can elect
“to file ‘your claxm wn.h the Government or you ¢an file your
“claim with the company that shipped your vehicle.” Carefully
“read all of these: mstructlons before deciding w'luch cla]m to
ﬁ]e Vo TS g e TR
LI N L SRS I TS Y S ot ot S i
3 If you decide to file a clalm with the Government, you

must § I
e G R TR I § BRI SRR S

DALt o

b e

Py b tory,

Carefully and bornpletely list any loss and all damages
to yfour vehicle on your vehicle ‘shipping document DD Form
788 or Commercial Equivalent. You should ‘have two (2)
coples one you received at your mmal turn-in mspectlon and
the’second one that should be given to you ‘by the Mllltary
‘Traffic Command Vehxcle Processmg Center or‘by the com-
“pany whlch slupped your vehicle. Llst all loss and damage in
‘ftem #13, column 1, of the DD Form 788. The mspector for
the company which shipped your vehicle will record his
agreement or. dlsagreement in item #13 column 2. You
should then': "sign’ 1tem 15 acceptmg you vehlcle 150 NOT
RELY ON A REPRESENTATIVE OF THE COMPANY
THAT SHIPl’ED YOUR EHICLE TO LIST LOSS OR
'DAMAGE FOR YOU. MAKE SURE YOU HAVE LISTED
ALL'LOSSES, DAMAGES, OR DESTRUQTION TO YOUR
VEHICLE BEFORE YOU LEAVE THE PICKUP POINT.
Almost all damages can be found at this mspectlon lnspect
-your vehlclq very carefully because it will be dlfﬁcult for you
cle occurred dunng shlpment instead of whlle the vehlcle' was
in your possession. .If, howeyer, you discover damage-after
you have left the pnckup pomt YOU MUST IMMEDIATELY
NOTIFY THE MILITARY CLAIMS OFFICE (See para. 3b)

e

10AND COMPANY THAT SHIPPED iYOUR: VEHICLE IN
- WRITING! " Be sure to.describe in detail the. damage’ discov-
‘-ered:and why: it was not:discovered at the:final:inspectibn iat

the pickup point. ;Failuré to do this:rhay result in no payment
for this damage
prg o Yiner o L ekt MG rraennt) el Bl
b Fxle your ;claim at: the Mr]xtary Clalms Office where
. you are stationed or the Military Claiths Office nearest where
you discovered: lass .or damage to your vehicle.:-Claims per-
»sonnel will-furnish to .you the. necessary claims forms and
. instructions on how.to-fill them cut. . T S E
s o et bagrgne o 0 "Jt"?ﬂ N R T
3¢, You are lresponsﬂ)le ta:prave ownershipiof your vehi-
2 cle, that the loss or damageyou are claiming occurred during
the Government=éponsored shipment, and :thé value of the
.damages. Claims personnelican explain any questions you
have, especially about estimates of repair to support the ¥alve
of the damages to your vehicle and if depreciation will be
applied in determining the amount of any paymernt you might
receive. If you have to have repair work done to your vehicle
before you leave the port or:its surrounding community, make
- sure. that the mechanic who fixes iyour vehicle writes aii the
-repair; bill what he repaired or replaced, how much it costs,
-and- how he' thought the damage occurred {e.g., dld the dam-
age occur. dunng shlpment and 1f so how)
v SUIFITS : f(“u«'
PETIN 1 £ | you have insurance on .your. vehwle that coVeted the
vehicle in transit, you MUST file ‘and settle aiclaim with: the
insurance company prior to settling a claim with the Govern-
ment. You may be required to submit a copy of your insur-
jance pohcy or lack thereof (e g.» cancellation notice).

Cm

\\)‘ ! { BT

TRaeD
BN AT SV L S B 'w",‘} R
. Should you ﬁle a clatm _with the Goyernment, you are
required to notify the Military Claims Office of any. offer of
settlement or denial of liability by any third party (e.g., an
-insurer, company that shxpped your vehicle) LR I
. i - UYL ,»‘y\ tg ‘.', ;\ »]4_“‘-‘ i
f ALTHOUGI-I YOU HAVE TWO (2) YEARS: PROM
THE DATE YOU TAKE DELIVERY OF YOUR VEHICLE
AT, THE PORT OR INLAND; PICKUP POINT TO FILE
'YOUR CLAIM, DO NOT WAIT. . Failure to file within this
two (2) year period will:result in -denial of your claim. . Early
filing helps the Military Claims Office resolve any questions
that might come up about your claimthat conld:delayany
payment due you, and it helps them in recovery efforts against
the shlppmg companyu ‘“,,i spo e L ‘; .
ot pend e e v bl Do any o

4. If you decxde to ﬁle your clalm with: the company. that
shipped your vehicle, either at the pickup point-or later, ;you
must comply with the followmg procedures
: 1’3(: i L EETE [IEETE AN TR PR FEAD

.. a.Carefully_and completely Jist.any loss and.all damages
to your vehicle on the DD Form 788 or commercial equiva-
lent. Do not rely on the inspector of the company that shlpped
your:vehicle to da this foryou. : ', = e 000
o el dogiaiat Gioooa ba® s e e sy b oot
b, Submit your:claim to the shipping company.The com-
pany iwill review your claim and determinean amount that
they will pay you.- . .i jisiie. o

BEARIIRTS I SRUCt ST M)

S Tal AETEER T
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file:and

L c.~You may accept oraeject the settlement amount
offered. - If you:accept, absent some kind of fraud, that will
usually mean:final action on your-claim. If you should dis-
‘cover.ata later time that your Joss or damage was greatér than
‘what you accepted to settle your claim, you can ask the ship-
ping company if they' will honot an amended claim: Kee‘p'in
mind that a claim settled with the’ company that shipped your
-vehicle will almost always resu]t in demal of any later claim
filed wrth the Government. : . SN :

: PO e !
5,,,Contact kyourrnearest Military. Claims Office if you have
any questions concerning filing a claim for loss or damage to
your vehicle.

Affirmative Claims Note

Common Errors in Affirmative Claims Files

In files sent to the USARCS Affirmative Claims Branch,
field offices make several common errors in asserting and pur-

suing their affirmative claims. These errors can negatively =

affect the government’s prospects for recovery

On discovering a claim that can be asserted on behalf of the

government, claims personnel should notlfy all parties
involved: A" notification’ letter ‘should“be ‘sént t6 all injured
parties, their civilian attomeys}’each m_|ured party s insurance
company, all tortfeasors, thelr crvrhan attorneys, and each
tortfeasor’s insurance company.’ If the ‘torifedsor is an
employee of a company owned by a parent corporatlon also
providé’notice to the parent corporanon In other words, let
every interested individual and business know that the govern-’
ment has 4 claim.  This should’ be ‘done even if the mjur‘ed
party’s attorney has signed a° representauon agreement
Claims personnel’ sh0u1d advrse the inyured party s attorney of
the notlﬁcatlonrnade W g ‘

C ' PR PR : o [N R B

Even 1f the amount of the government's claimhas not yet
been determined, claims personnel should notify all interested
parties of the claim. The notification: letter should state that
the amount of the claim has yet.to.be calculated, but further
information will be forthcoming. - Once’ claims personnel

receive a final billing statement, they should:advise all ‘inter-:

ested partres of the final amount of the clalm

Claims personnel ‘must obtam brllmg statements from all
military treatment facilities that provided care to the injured

party If the 1n_|ured party contmues to receive medlcal care at.

govemment expense, the recovery judge advocate/attorney
should delay settlement or should consider this in negotiating
a settlement of the government’s claim if delay is not appro-
priate.

In some cases, claims personnel properly notify the parties

of the government’s claim, but fail to take any further action. ‘

Claims personnel should review each file at least every sixty
days and take appropriate follow-up action. This will ensure
that no file is overlooked and no statute of limitations expires
before the recovery judge advocate/attorney takes final action
on the file.

" Claims: personnel ‘often overlook’ the’ m_;ured party’s- own

'msurance as b possible source of recovery. If an 1nd1v1dua1 is

injured-in‘an automoblle accident, claims personnel shotiid
investigate whether the |n_|ured party has medical pajments’or
personal injury protection: coverage This should be dohe
whether the injured party was in his or her own car or not.” If
such coverage exists, it may be an additional source of récov-
ering the govemment's claim. S P SR
Oftentrmes, desplte Umely and proper notice from clalms
ersonne] the insurance company still settles with the anured
party without satlsfymg the government’s claim. State insur-
ance laws often require insurers to negotiate with all claimants
before dlsbursmg insurance procecds Consequently claims
personne] should contmue to pursue the _government’s clarm
with' the ‘insurance company. The recovery Judge
advocate/attorney also should research state law. to determine
if any other recourse against the insurance company exists.

To avoxd paying the government’s claim, an insurance com-
pany may argue that the injured party already has signed a
release, Case law has clearly established, however, that a
release from the *i‘njured party does not prevent the govern-
ment from pursuing its claim. Claims personnel need to
advise the insurance company of this and continue to aggres-
sively pursue the government’s claim. If the insurance com-
pany still refuses to negotiate with the government, claims
personnel may . file a complaint with the State Insurance Com-
missioner, In appropriate cases, the recovery judge
advocate/attomey may. refer the .case for litigation after coor-
dination with the local Umted States Attomeys Ofﬁce

"By properly assertmg and pursumg afﬁrmanve clalms, field
offices will ensure that tlmely ‘and ‘appropriate action is taken
on every claim. lHtlmately, this will increase the amount of
recoveries that ﬁeld ofﬁces collect and drrectly beneﬁt the
Anny s Affirmatlve Clalms Program Captam Park.

I
AEIVIE S

X

. "Personnel Claims Note
‘Describing a Lost or Damaged Item - . L

On September 29, 1994, members of the carrier industry
met with MTMC officials and representatlves of the military
c]arms services. The purpose of this Military Personnel Prop-
erty Symposrum was to brmg together members of the carrier.
industry and the MTMC to discuss issues of mutual concern.
One issue raised for discussion was a request by the carrier
industry to have claimants provide more information on DD
Form 1844 when claimants describe their lost or damaged

+items. The military:claims services agreed to-émphasize this

request with their respective claims offices.

Although this request is not new, field claims offices have
tended not to require more detailed descriptions of lost or
damaged items from claimants. Department of Defense Form
1844, block 7, Lost or Damaged Items, directs the claimant to
“describe the item fully, including brand name, model and
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size. ... Field claims offices should instruct claimants orally
ang in their ¢ clarms instructions to provide more descriptive
lde‘taxls,lespec;ally for major appliances—such as audio equip-
Jment, v1deo equrpment. washers, :dryers, and refrigerators.
This descnptlve information should include what is stated on
the. DD Form, 1844 and where Jpossible, prpvrde the model
number for the major. apphance

. . [T sy
Sometimes the claimant may not have ‘or cannot provrde
thls 1nformat10n (e-g, mrssmg items, mar]-rn claim). In these
1tuatlons. ﬁeld clalms ofﬁces have to dec1de rf such’ 1nforma-

[y ot

tioh hs needed t 'adjudrcate the clarm and conduct successfui

SNpEd Sinie il
recove ) L o
Sreamto ool ganipe o e e 1:" nuiic oo :

”uh'rs r'g thls addltronal lnformatlon should not burden

ition to determine the accuracy of purchase prices, replacement
;costs, and correct amounts:to pay the claimant for these items.
‘The military claims services requested, in return, that the car-
riers list make and model numbers onthe:inventories.: In a
February 1992 message to its field offices, the MTMC
ghanged the Tender of Service, Appendix A; DOD 4500.34R
(Personnel Property Traffic Management Regulation), to
require that carriers hst and identify by make; model, and seri-
al number, when this information is visible on'the outside of
the items, televisions, stereo components, computer hardware,
video camera recorders, and vrdeo cameras« Lreutenant
Colonel'Kennerly. -~ ¢ irl o oo candise

T T T PRSI SR H SR IE

coels et e
: co bl o

foAen ciseceod bodor e '. 2
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) Statute of Lirmtatrons for FLSA Cla m il
“i: After 'the 23 May- 1994 decision ‘Matter of Joseph W1
Ford“FLSA Overtime—Limitations Period,! 'the Comptrolier
General will apply ‘a two-year statufe of limitations (thrée
yéars for willful \nolatfons) to all FaerLabor Standards At
(FLSA)? bickpay cldfms. The pnor‘hmltatlon period was six
ygars; therefore, this, decision has an immediate effect on
backpay ciarms brought under the FLSA. PR -

TR

e il

SR AR

Hefore T tmng from h1s1 Arr Force posrtron as a Frre Inspec-
tor, Mr. Ford submltted a c]alm under the FLSA for srx years
of overtime pay. The Air Force agreed to pay some, but not
all, of the overtime backpay. Among other issues, the Air
Force contended that backpay was appropnate only for the
period beginning two years before the claim was filed. This
position was contrary to earlier Comptrol]er General deci-
sions,3 but it iltimately prevailed. = - 7"

The General Acaounhng Ofﬁce has general authorrty to set-
tle cldims’ aéamst the United States under 31'U.8! C §
3702(b)(1) ‘whidh’ prov:des that clauns must be recewed wrth-
in six years of the a,ccrual date “except

T [RIRNSTS FER I

i al

I T AN R AR P BT I“ [ TG B

113-250051 199’4 w1.201742 (Comp Gen May23 1994)
';‘;‘z NTERIE THS PYSM EUN

2Fair Labor Standards Act bf 1938, amended by 29; Use: A, 201-19 (West 1994).

LaP“‘_?“d Employment Law Notés "

‘. as provrded in tl:us\

‘ , . o
i T I AL A XA TR

R N

o Labor and Employment Law Division, OTJAG

P ,A,-: (e s e

' Lo oo oo . Lt

chapter or another la,w,“ The jssue in Mr Ford’s ca.se was
whether the Portal to Portal Pay Act of 1947, as amended ‘was
such another law because it provides that; a “cause of
actlon" ynder | the FLSA shall be forever barred unless com-
tnenced within two years (three years. for wrllful ;violations)
after jt accrues.‘? ln deciding that the Portal to Portal Pay Act
co,nstrtuted_an exception to;the six-year general claims limita-
tion period, the Comptroller-General reversed its earlier posi-
tion that “a limitation on.claims expressed in terms of judicial
actions should be dlstmgmshed from ;administrative proceed-

ings to ad_|ud1cate the same claims.”5 Because limitations in
the Portal to Portal Pay Act were expressed in comprehensive
terms: (applying ‘to- “any :action’. . . to enforce any'cause of
action for . ../iunpaid overtime compensation” under the
FLSA), allowing the continuation of the six-year:limitation’
would be inconsistént with‘congressional intent “to subject‘
federal employees to 'thie same limitation penod apphcable to
other FLSA claimants.!’6 Major Davis.- i - !

AE b pona i

The MSPB Revrses Prevarlmg Party Defimtron

fJ, o Lragaliin .

" To receive attorney*d’ fées in an action before the Ment Sys—
tems Protectron Board (MSPB or Board). ah appe]]ant must be

| i : . ]
s i’ B N S PR T " IR TS N PR S PR R

N AR T \?t Bl e e R

:..1

3 See Federal Firefighters, B-2166407 68 Comp “Gen. 68T (1939) HenryG Tomkowrak etal B-223775 ‘67 Comp Gen 247 (1988). Transportanon Sys Centet.

B- 190912 57 Comp Gen 441 (1978)
’ X f' 1 ‘-41 (f A’.’\.‘l‘,

429 U S C A § 255(&) (Wcst 1985) o

ar wirth RS

ST VIR v )

SP-250051; 1994 WL 201742 (Comp. Gen.}

- it cogeld e D T e
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the MSPB had required a showing that the appellant had “sub-

stantially prevailed,” or prevailed on a significant portion of . .

claims, to be a prevailing party.8 Under a revised test
announced in Ray v. Health and Human Services, the MSPB
will find that “an appellant who obtains an enforceable judg-
ment against the agency, or enforceable rehef through 2 settle-
ment agreement is the prevallmg party "9

KN REERTRE

The facts in Ray involve a convoluted hjstory of his retire-
ment, return to service, downgrade. re-retirement, settlement,
attempt to revoke the settlement for mcompetence, and, final-
ly, attempt to recover. attomey s fees. The mterestmg aspect
of the decision is that it ‘was obvious that' Mr. Ray was not
entitled to fees—even under the Board’s hberahzed standard
The Board could have simply denied the petmon for revrew
thereby afﬁrmmg the administrative Judge $ demal of fees 10
Instead, it reopened the appeal on its own motion and selzed
the opportunity to create a new test for fees in unnecessary
dicta. »

The Board prevnously has held that the prevallmg party
concept in the civil rights attorney fee statute applies to attor-
ney fee awards under 5 U.S.C. § 7701.11 The Board’s revised
test in Ray is based on the “recent” Supreme Court cases

SR

e

a “prevailing party” in the matter contested.?, Until tecently, v " -under the civil rights attorney fee statute, Texas State Teacher

Ass’n. v. Garland Independent School District12 and Farrar v.
Hobby.!3 'In Garland, the Court held that a party “prevails” if
successful in achieving some of the benefit sought in bringing
suit sufficient to materially alter the parties’ legal relationship
to one another.!4 In Farrar, the Court held that the prevailing
party inquiry turns on whether the actual relief “materially
alters the legal relationship between the: partles by modlfymg
the defendant's behavior in a way that* ‘diréctly benefits the
plaintiff.” The technical or de minimis nature of the victory is
part of the determination of what constltutes a reasonable
fee.15 ‘ :

Based on this guidance, the Board established a three-part
test for determining whether a party may recover fees under §
7701: the party must obtain an enforceable Judgment against
the agency, or enforceable’ rehef through a settlement agree-
ment; relief is significantly due o initiation of MSPB pro-
ceeding; and attorney fees were incurred in a reasonable
amount.!6 M. ‘Ray did not satlsfy the test because his settle-
ment agreement with the agency ‘did not benefit Ray or mate-
rially alter the parties’ legal relationship; it simply embodied
the terms of the relationship that already exlsted between Mr
Ray and the agency Ms Harvey e

B R T I s N

P LT T T T R i B
T n iy ey I (R

75US.C. § ‘1701(g) provxdes that the Board "may reqmre payment by the agency involved of reasonable attomey fees incurred by an employee or apphca.nt for

employment lf the employee or appheant is the preva.tlmg party and the Board .
SMcWilliams v. Depanment of’l‘reasury‘ Sl M.SPR. 422 (1991)

264 M.SPR. 100, 103(1994) L .
105¢e 5 C.F.R. § 1201.113(b) (1994). ..« 2 1ol

1 Hodnick v. Federal Mediation & Conciliation Serv., 4 M.S.P.R. 371, 375 (1980).

12109 §. Ct. 1486 (1989).
131135, Ct. 566 (1952). .
14 Garland, 109 S. Ct. at 1493-94. SEREN
'5Farrar.ll3S Ct.at573 576. . S R ;‘r
16Ray v, Health and Human Servs., 64 M.S.P.R. 100, 103-05 (l994)
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. }Army Regulatlon (AR) 608 18 (Famtly Advacacy)
) ¢ Reporting Child and Spouse Abuse ) N 15

TR LN T I (PRSP : RS N T

Professmnal Responsnbllrty Notes

OTJAG Standards of Conduct Ojﬁce o

b
sl T'? Ty Cohu

e Ll e .
T B b S FDOTE 1SUN LRI R 1< P

o - ‘, Lo A8 S USENTS
states, AR 608-1 8 rmlltary evrdence law, the Army s Rules of
Professional Conduct for Lawyers,? and- the facts determine
the outcome in each case. This article discusses three unfortu-
nately common factual situations and provides research
sources3 needed by Army attorneys to resolve them ethlcally

t.;yﬂArmyRuleI 14 L e
(Client under a Dlsabthty) 2y

o

iy Conﬁdentzahty of Cltentlnformanon

O
, To solve the mystery of an unexplamed 1nfant fatallty,
Army crn:mnal 1nvest1gators wanted to study legal assrstance
cllent appomtment records and to interview. paternity and sup—

. port cllents That request was denied because attomeys can-
not etl'ucally release cllent appomtment books or other cllent
mformatlon 4 The name, address, and telephone number ofa
legal services client are “secrets.”S A client’s identity, where-
abouts, and the subject matter of a consultation—

o ArmyRule 1.6 > . i o o
( Canﬁdentzalzty of | Clzent Informanon )

S e EV R B

s e
bt AR TR s

Mllitary Rules of Evzdence 502 and 51 I (a)
{ andeged Informatzon ) e

G :'l"lr‘._ b

Leoenst G Lot aoynslte

Umted States Attomeys Manual paragraph 9-2 16I(a)E_

R — Subpoenaing Attorneys e e
CLRIT T ol p g ey ) AR mformatlon received in the course of representatlon—
Y vl e g Lo g ' : [ ST
' "”d‘ R o o - are proteéted agamst dxsclosure6 e v
o ! - BRI 0 Lot : IR AR L
u rt erns buseanddamesnc g o TS
Army lawyersm st repa pattern af a o R Clzent Informatzon P T
violence that amount to continuing crimes to prevent e SRR . SN
imminent death or bodily harm. Lawyers are permitted Army Rule 1.6 states:

to disclose other spouse and domestic violence, but - s o
must resist improper attempts to obtain client

i . (a) A lawyer shall not reveal information relat-
o -information. .. oo i

ing to wpresenmudn of a client unless the client’
consents after consultation, except for disclo-
sures ithat are impliedly authorized in-order to - .0~
carry out the representation, and except as stat-
ed in paragraphs (b) [future crimes and] ()
[(Jawyer’s claim or defense] . v.ic it T

Army lawyers often receive information about child abuse
and other domestic violence. Our clients include abusers, vic-
tims, friends, relatives, neighbors, and health care workers
who could be violating state reporting laws or AR 608-18! by \
failing to report the violence. When are attorneys ethically " o030 i f b L I
required to resist attempts to obtain information, ethically e
permitted to reveal information, and ethically reguired to
report that information?

RN I SR
(d) An Army lawyer may reveal such mfor-
mation when required or authonzed to do so'
by law.? R e

The answers are not easy. Our ethical requirement to pro-
tect client information yields only to prevent imminent bodily
harm or death. A multitude of reporting laws in the fifty

The ethical duty not to reveal “information relating to rep-
resentation of a client” is distinct from, and broader than, con-

1 DEP'T OF ARMY, REG. 608-18, THE ARMY FAMILY ADVOCACY PROGRAM, para. 3-10, (18 Sept. 1987) (hereinafier AR 608-18].

2DEP'T OF ARMY, REG. 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL CONDUCT FOR LAWYERS (1 May 1992) [hereinafter AR 27-26].

3See generally Peter C. Sheridan, Grand Jury Subpoenas to Criminal Defense Attorneys: Massachusetts Restrains the Federal Prosecutor Through An “Ethical”
Rule, 2 Geo. J. LEGAL ETHICS 485 (1988); Survey Project, Confidentiality, 3 GEo, J. LEGAL ETHics 113 (1989); John R, Przypyzny, Public Assault on the Attorney-
Client Privilege: Ramifications of Baltes v. Doe, 3 GEO. J. LEGAL ETHICS 351 (1989); Anne L. McBride, Deadly Confidentiality: AIDS and Rule 1.6(b), 4 GEo. J.
LEGAL ETHICS 435 (1990).

4CENTER FOR PROFESSIONAL RESPONSIBILITY, ABA, ANNOTATED Ruuzs OF PROFESSIONAL CONDUCT 89 (2d ed. 1992) [hereinafter ABA ANNOTATED RULES].

S5ABA Comm. on Ethics and Professional Responsibility, Formal Op. 1287 (1974); but see Bernard P. Ingold, An Overview and Analysis of the New Rules of Pro-
fessional Conduct for Army Lawyers, 124 MIL. L. Rev. 1, 18 (1989) (considering confidentiality only, Major Ingold’s position is that information whether the client
has appeared for an appointment may be released, especially when the “client” was a “no-show™).

6 AR 27-26, supra note 2, rule 1.6.
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fidentiality that arises under either agency or evidentiary prin-
ciples. In the law of agency, an agent owes a fiduciary duty to
the principal not to disclose the principal’s confidences and
secrets. In the law of evidence, an attorney's confidential
f\ " communications and work product are free from: compulsory
disclosure. b BRI R T

The attorney chent pnvrlege applles not only to matters
communicated in conﬁdence by the cllent, but to all lnforma-
tion relating to the representation, whatever its source. The
attorney-chent privilege attaches to communications concern-
ing representation, even if representation is never undertaken.8
When a prospective client consults a lawyer in good faith to
obtain legal representation or advice, a duty of confidentiality
may arise under Army Rule 1.6 even though the lawyer per-
forms no legal services for the would be cllent and declmes
the representation.?: - ' R
Evidence developed as .a consequence of a breach of the
attorney-client relationship may not be used to convict the
client. In United States v. Ankeny,the Court of Military
Appeals (COMA) upheld the reversal of a conviction based on
evidence directly derived from an attorney's breach 'of the
attorney-client relationship.1® The COMA cited Military Rule
of Evidence (MRE) 511(a),!! which states that pnvrleged mat-
ters, disclosed without an opportunity for the holder of the
pnvrlege to claim the pnvﬂege is madtmssrble

Immment Death or Substantml Bod;ly Harm
The Client Who Wanted to Kill His Ex-Wife * -

A legal assistance client, unusually upset over his alimony
obligations, the involuntary division of his retired pay, and his
ex-wife's socxal life, told his attorney that he had a gun which
he would use to krll his former wife. The legal assistance
attorney told hlS supervisor, and they decnded o report the
threat to the pollce and to wam the ex- wrfe o

Some states’ bars rules permit, but do not requxre, such a
disclosure. When an Army lawyer leams that a chent intends
serious prospective criminal conduct, however, Army Rule
1.6(b) reqmres disclosure of that information.

BVIIT WIGMORE, EVIDENCE §§ 2292, 2304 (McNaughton rev. ed. 1961).

9 ABA Comm. on Ethics and Professnonal Responsrblllty. Fom\al Op. 90-358 (1990)

1030M.J. 10, 13 (CM.A. 1990).

Army Rule 1 6(b) states
A lawyer shall reveal such {client] mforma-
tion to the extent the lawyer reasonably
.. believes necessary to prevent the client from:
. committing a criminal act that the lawyer_ N

) _; . believes is llkely to result in imminent death .

.or;substantial bodily harm, or significant
lmpau'rnent of national security or the readi- .
ness or capability of a military unit, vessel, |
arrcraft or weapon system. 12

Army Rule 1.6 dnffers from the Amerlcan Bar Assocrauon
(ABA) Model Rule after whrch it was generally pattemed '

Army Rule 1.6 attempts to resolve this
dilemma [between prevention of harm and
protection of the client] by removing discre-
tion and mandating disclosure . ... The
ABA Model Rule instead gives the attorney
discretion to reveal information relating to a
. client’s!intention to commit an offense = '
~involving imminent death .or substantial
‘bodllyhann” contirg b :
N BEEES
_ A 1965 ABA oplmonl4 held that a lawyer must be satxsﬁed
“beyond a reasonable doubt”. before disclosing the client’s
intent to. commit a crime. However, under Army Rule 1.6(b),
two levels of analysxs should be conducted before lawyers
decrde whether or not they must disclose. First, they must
form a “belief” about the client’s intent, ability, and capacrty
to commit the criminal act. Is the client “likely” to commit
one of the specified criminal acts? ‘Second, what (a) informa-
tion does the lawyer (b) reasonably believe (c) is “necessary to
prevent the client” from committing one of the specified crim-
inal acts? The former standard, génerally followed before the
era of the ABA Model Rules, was “beyond a reasonable
doubt.” Army Rulé'1.6(b) does not require that exceedingly
difficult level of attomey mqurry and satrsfactton 15
The chent s death threat in this second case clearly met the
exception. . This:differs from the first situation, where the
“bodily harm™ exceptlon dld not apply-—the death already had
occurred.- IS

1 MANUAL FOR COURTS-MAR'HAL Umted States MIL R EvID. 51 l(a) (1984) [heremaﬁer MCM]

12 AR 27-26, supra note 2, rule 1.6 (emphasis added).
/77 > Blngold, supra note 5, at 19.
14 ABA Comm. on Prof. Ethics and Grievances, Formal Op. 314 (1965).

13See also Ingold, supra note 5, at 19 n.117. .~
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Mandatory Disclosure Under.Army Rule 1.6(b) Applies
Equally to Defense Clients, Legal Assistance Clients,
e and the Army as a Client.
:" DEITRIN oot s ndy g
Mandatory dlsclosure under Army Rule1.6(b) depends on
neither the attomey s duty position nor the cliént's’ status, The
rule applies across the board whenever attomeysi ‘have infor-
mation gamed while represenung individual military justice
clients, individual legal assistance clients, and the Army. The
defense lawyer faced with dlsclosmg an mdxvrdual client’s
future crime, however, obviously was the primary concern
when Army Rule 1.6(b) was drafted. Although for, unknown
reasons, Army Rule i.6(b) focuses only on a chem as the one
likely to commit a criminal act; there are no specnﬁc refer-
ences to others such as yictims of abuse and stalking, family
members, and coworkers B AT T PN
o coo s FIEEA N C AT B B T
5 A D.ecision Not to Disclose Shouid |,
Not Be Subject to Reaxam!nation By
NI SSTARIGS SN 6T P DA S VR IO R i
What are: the disciplinary consequences to'a lawyer if the
“wrong” ‘decision is made?. Although our clients have expec-
tations of confidentiality, undoubtedly,; no'one iwants to see
child abuse or other serious crimes committed. Take comfort
in realizing that there can be no “wrorig” answers in this area.
"The lawyer s ‘exercise of dxscretxon not ‘to’ disclose lnfonna-
tion undér . Ru'le *1.6(b) should not be subJect to’ reexamina-
tion.- ’Permxttmg ‘sach reexamrhatlon would be‘inCOmpauble
with' the general policy of promonng ’éomphance with law
through assurances that commumcanons wrll be protected
agamst drsclosure "6 Furthermore, ” AT -
[a]n attorney may gwe lntenswe study to the ,
} codes and rules and standards Many houf‘s' ;
, . may, be devoted to ethical trammg and edu-‘
Sl ‘cauon in. professxonal responsxblhty But in .y
the: end a -personal code-of morality and L
decency is the most perfect answer to per-
5. 1~ forming in the highest standard of;the pro-1- ..t
~i+ - fession., The personal code will enable the iy s: .
I+ i lawyer to decide on an ethical stance to take | !\
when faced with a question of action to be.:: T :
taken.17

»l

16 AR 27-26, supra note 2, para. 7i.

B Reportmg Spouse Abuse! Client UnderdDzsabzhty
o} \,x st s s e a

Yo The Spothe Abuse Vlctlm

e <
‘\v”‘/\s‘l“ui [EE [

vcln a third situation, ‘a legal assistance ! chent’s husband fre—
quently threatened her, sometimes displaying a gun.’’The fear-
ful client—a past victim of domestic violence—was
‘intimidated, yet clearly mstructed her attorneys not to tell any-
one about her fear of her husband. 18" ‘

T It SR S C AP OE

l.«

The disclosure éxception of Army Rule 1 6(b) did not apply
becausé the client was not the one hkely to commnt any future
crime.t : -

Chanhitro e s e o "m arn o ; 3"?;

A lawyer advnsmg a ‘client impaired by domesti¢ violence
or. abuse [should iattempt to'maintain a normalattorney-client
relationship!? and should hesitate to reveal information about
the abuse or the client’s condition until the client authorizes
this idisclosure.: This requires making a serious, noncoercive
attempt to persuade the client to authorize reporting the abuse.
Usuvally suggesting that the cliént meet with trusted:third per-
sons,is helpful. . If: the client.agrees, the client’s relatives or
mental health professionals can assist.the client to appreciate
that the seriousness of the problem requires reporting.20 .

3 ),;xs‘;r;'a" L e T T S LR Rt

If these *efforts to, pbtam consent from a client fail, protec-
tive action by the attorney may, nevertheless, -be; ethically
appropriate—even against the impaired client’s directions.2!
In extreme cases, an attorney may have no choice but to treat
the spouse abuse as a continuing, future crime and to make a
proper report to authorities, . - .. .., <, L gy
v i Reporting Child Abuse . . ..

Wt l)
One of the most drstmcnve attrlbutes of

. ;Chl]d abuse is the ongomg nature of the o

cmne. Itisa pattem of behavror, the ]onger

I abusive behavior contmues “the 'moré o
severe is the damage to the child. Child ~ "

. abuse is not simply a crime wluch occurs at
it 'a smgle point in time'and then ceases; jtis a
2 {' g past present and future ‘trime.2 Lo

[ Rk . ey i i U T
[ b ordL o {

The Army s family- advoeaey regulatlon generally requires
individuals to report suspected child abuse, except for attor-

CLEOT b rvopnseen Mt Ly RGRE LCTT 88 e e BT e Y

S AE N A O S AT i

ARV FLARNIN B Vb (P B

17 Arthur J. Goldberg, The Nineteenth Annual Kenneth J, Hodson Lecture: Mr!n‘ary lawyer Ethlcs. 129 MLL. REV 11, 27 (1990).

OO LA i [

18] spouse abuse (in contrast to child abuse) cases, AR 608-18 places a repomng duty only on installation law enforeement personnel a.nd physxerans nurses, and

other medical personnel. AR 608-18, supra note 1, para. 3-10. Vit Ay

19 AR 27-26 supra note 2, nule 1.14, comment (client under a disability).

20 Attorneys are reminded that military law does not recognize a doctor-patient privilege. SRR

Sy

LR T e

L S SR A R TET U SRR TR KA S P

'
oy e
AT

2L ABA ANNOTATED RULES, supra note 4, at 241 (limited disclosure of the client’s condition may be duthorized when taking proteétive action). ©i - ¢~ i 4 7007

ZNancy E. Stuart, Child Abuse Reporting: A Challenge to Attorney-Client Confidentiality, 1 GEO. J. LEGAL ETrics 243,246 (1987), v v. sz Flael o 20
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neys,? who are'given discretion to report. A military lawyer
has no obligation to make a report of spouse or child abuse
that comes to his or her attention as a result of a privileged
communication unless the communication clearly contem-
plates the commission of a future crime.””2* Army lawyers are
permitted (but not required) to report past child abuse, even
against their clients’ wishes. Unless the child abuse has truly
ceased, however, Army lawyers may treat it as a continuing,
future crime which they are ethically required to report.
When an attorney-doubts a client-abuser's inteént or the likeli-
hood of future abuse, the attorney should consult ‘a trained
health care professional .25 canto 1

Court Orders, Search Warrants, and Atiorney Subpoenas

In a situation involving a past crime—such as the first case
involving the unexplained death of a baby—
investigators might decide to seek a final order compelling
release of the information from an attorney.2 The Army

b

lacks special procedures for search 'v}'mfrants and subpoenas
involving attorneys'and their records. ' However, the Depart-
ment of Justice Criminal Division considers several elements
before seeking to subpoena an attorney: the subpoena cannot
seek peripheral or speculative information; all reasonable
attempts to obtain the information from alternative sources
have failed; the reasonable need for the information outweighs
the potential adverse effects on the attorney-client relation-
ship; and the information’ sought is not protected by a valid
privilege.?? ' ° o o

An initial (not final) order for client information, in the
nature of a search authorization or subpoena, might be issued
by a military magistrate, an Article 15-6 investigating officer,
an Article 32 officer, a .convening authority, or a board of
inquiry. The lawyer would be forced to invoke the privilege,
unless the client had authorized a waiver,28 until required ‘to
comply with the final order of a court:or.other tribunal:of
competent;jurisdiction, after appeals havé been exhausted.29

b

2“Every soldier, employee, and member pf th military cbfhmﬁﬁi'\ty will report information about known and suspected cases of ch:ld ;abuse to the RPOC [report
point of contact] or the appropriate military law enforcement agency as soon as the information is received. (But see appendix D regarding privileged communica-

tions).” AR 608-18, supra note 1, para. 3-9. ,
%1d app.D.para D4, .. .. oo,

25 Stuart, supra note ﬁ2. at 249-51.
. s s h

vy LA

i

BAR ‘27-26,’ supra note 2, rule 1.6 co}nment,. See génerally Paul Marcotte, Disclosure Compelled: th;: Doe Waived Attorney-Client Privilege with Trip to
Sheriff, A.B.A. )., Dec. 1990, at 39; Richard L. Fricker, Doing Time: Fight over Fee Di;(;lo.;l{re lfands“ﬁvrg Mwyersjn TuLva Jail, AB.A.J., Felz. 1990, at 24.5-;-‘

%7 DEPARTMENT OF JUSTICE, UNITED STATES ATTORNEYS' MANUAL, para. 9-2.161(a), subpara. E (1992). Compare id. with ABA ANNOTATED RULES, supra note 4,
Model Rules of Professional Conduct, Rule 3.8(f) (Special Responsibilities of a Prosecutor). At the ABA 1990 midyear meeting, the ABA House of Delegates.
amended Rule 3.8 by adding a new section (f) limiting prosecutors’ subpoenas of lawyers and new commentary. '[he amended text of ABA Model Rule 3.8 now.

provides:
) (SR T SR P "j..;, e e RN EER
- The prosecutor in‘a criminal ¢ase shall: - .| .,

R f s RN WY

3 . ¢ [RNENTS D o iy g

ATREE

P

. P

() not subpoena a lawyer m agrand jury or bmer criminal proceeding to present evidence about a past or present client unless:

(1) the prosecutor reasonably believes:
: Yoy}

;i) the information n:asonaf)ly sought is not protected from disclosure by any appl:icable pri}vilege;l o
(ii) the evidence sought is essential to the successful completion of an ongoing ipvestigdlion 6'r—p’ro$etution;l “
) ) ,(iivi). there :s f\e; Qiﬁcr feasible alternative ;6 o_biain the information; and

(2) the prosecutor obtains prior judicial approval after an opportunity for an adversarial proceeding. '

"

Comment Gy

|

Paragraph (t) ‘/is iﬁtended to linﬁt the iséuancq of lawyer silbpoenas in grand jury and other crim
there is a genuine need to intrude into the client-lawyer relationship. The prosecutor js required to obtain court approval of the issuance for
the subpocna after an opportunity for an adversarial hearing is afforded in order to assure an independent determination that the applicable

standards are met.

Id. at 397-98, 598.

Y7 ‘ : N

{170 Lo

i

al proceedings to those situations in which -

Army Regulation 27-26, effective 1 May 1992, did not incorporate subsection (f) of amended ABA Model Rule 3.8. Courts-martial are ephemeral and do not
sprinig into existence until charges have been referred.” The Uniform Code of Military Justice and the Manual for Courts-Martial have no particular pretrial proce-
dure for occasions when a trial counsel would like to obtain “prior judicial approval after an opportunity for an adversarial proceeding.” Patreie o o s

28See MCM, supra tiote 11, M. R. Bvip. 502 (defining attorney-client privilege).

AR 57-26. supra note 2, rule 1.6 comment.

S
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Almost every reported case shows attorneys. zesisting initial
qtempts to invade their. chents’ .confidentiality.3 Mr. Eve-
lﬂnd Lo s oo

vy il i :'s P ooiianl T

, ArmyRule|83 2 ,
( Reportmg Professtonal Mzsconduct)

Larre
eer RSN

KR DAL

oy "ﬂ" PR {

e

An Army lawyer must report prqfesszonal mtsc nduct that "

‘ ratses a ,substamzal questzon regardmg a lawyer s honesty ,

“trustworthiness, or fitness asa lawyer in other respects "
A'm}’Rule 10.1;: Ali']i et b

{oioniowd i o (Enforcement). ! r‘u A

--Army, Regulation 27-1 i

(Judge Advocate Legal Serwce) G

Voedt P rar i £ 1
710 LN SLNTD PR R SRR AR B

R R IN

i b
: “l"“j;v T (AN () R LA L fopn
The.ludge Advocate General is responstble for the prelzmi-

‘iunary screening of ethical violatiohs by Army lawyers in the >
: Hudge Advacate Legal Service and all lawyers practicing v

before Army courts.

Army Regulation 27-1
|0 (Judge Advotate Legal Seryice) '

Supervisory lawyers will forward credible evidence of miscon-
duct involving matters of significance to the military practice
of law to the Standards of Conduct Office (SOCO), Office of

The Judge Advocate General.

e TR A DAY

The Judge Advocate Genera] (TJAG) is’ résponmble for ini<'
tiating preliminary. screening inquiries (PSIs) into allegations
of professxonal 1mpropr1ety lodged agamst members of the
Judge' ‘Advocate Legal Service or civilian ‘attorrieys’ practncmg
before Army courts. However, not every allegation leads to a
PSI; only (1) “credible evidence” that raises (2) a “substantial
question” regarding a lawyer’s honesty, trustworthiness, or fit-

T el

ness as a lawyer in other respects wxll be forwarded to SOCO

by supervisory lawyers 31" it 3 ouion e iie

As a rule, supervisory lawyers analyze an ethical complaint
using a two-step process: First, is the allegation credible?

Second, if the allegation is credible, does it amount to a seri- ...

ous offense? If the answers to both questions are “yes,” the
SOCO routinely issues a memorandum, for TJAG, tasking a

senior supervisory judge advocate (normally the senior judge. -

advocate of a major Army command (MACOM)) to conduct a
PSI into the allegations.

The “credibility check” procedures outlined above were
exercised recently in the two profess',ldnal conduct cases -

reported below In nelther case d]d the domplamt result in aﬂ; ; e

S AR

l A e e

3dSee generally Fred C Zachanas A Cnucal .laok at Rules\Govemmg Grand Jury Subpoenas of Attomeys. 76 M[N'N L. REV 917 927-34 (1992) (attomey’s duty
al

1o invoke the prmlege) S er et i B

31See generally DEP'T OF ARMY, REG. 27-1, JUDGE ADVOCATE LEGAL SERVICE, para. 7-3¢ (15 Sept, 1989) (this procedure is in the approved: revised segulation
pending publication); see also Prof. Resp. Notes: Supervisory Judge Advocates’ Closure of Unfounded and Minor Cases, Army Law,, Sept 1994 at 51 AR 27-

26, supra note 2.
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l i I (SpeaalRespomzbzlzmofaTnaléomsel)

PSI being condycted. -Both.cases were closed by the supervi-
sory, judge advocates ‘prior to PSIs because the’ allegatxons
were not sufﬁclently credible to warrant further actwn vl

wh i oo oot P
The followmg two cases deal with four ethics issues: ool

)
ly}.‘,“ i poa oy R

ey v

Sorer (1) ‘The formation and duratlon of an’attor-
ney-chent relatlonshlp o :

e I

lfllJf
' LTI SRS CEE N ST N T AR DI
(2) The legal and cthxcal obligations owed.i: n- 2
z v ~'s; ;by a second attorney to respect an existing 1> ©
attorney-client relationship. TR R T

-aee(3) 'The' ethical rule that requires an attorney = -
to advxse an um'epresented person to seek

! ”"legaladvxce S A U SR AR

ded SN EATEVIN I e pE ~,r~:\:l(‘«‘ni

i(4)  The Spec1a1 ‘éthical responsxbllmes V

*placed ‘on 'a’trial ‘counsel t6 assure that‘an’ = << '
accused () is advised of both the right and
the procedure to obtain counsel, and (b) is
prov1ded a reasonable opportumty to obtam )
counsel "Mr. Eveland

LO0E aivoawg } RSN IE (PR

. AR I U R A Lre e
Army Rule 4.3, Comment
(Dealing with Unrepresented Person)
A lawyer should not give advice to an unrepresented person other than
Srjevoet AT

. t. - . e mgeta :)Er o ” .. 1’ ”‘1‘”; (l B

S

l‘Al" E

Army Rule 3.8

A trial counsel shall not seek to obtain from an unrepresented accused
awaiver of important pretrial rights.- A trial counsel shall make rea-

- sonable efforts to assure that the accused has been advised of the right

to and the procedure for obtaining counsel and has been given reason-

Lo able opportunity 10 obtain'consel - " "
PRERTTTIECR IS T RIS B (P TP TR N
" Army Rule 4.2 _
<. (Communiication with Person Represented by Coltinsel)
B P R o Tl [ LA L I RTINS T FR AT

’ A lawyer shall not commwucate wtth a person represented by another

 lawyer without authbrization oflaworthebtherkzuyers tonsent.

R e e e e g wl (1)
Military Rules of Evidence 305(e)
(Notice to Counsel) fyrerirn)

Thelawerforameaoraccusednumbeno@ﬁedbq‘orewmbn
" ingwhen the questzoner knows or l‘wonably shoistd kriow thata
o i lawyerhasbeenappamtedorretamai 4

i oo
ELE BT

v SOp A i s B0 paiie T

UREEIE (T RIS R (L 1 R e el
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In the first case, Captain B, a defense counsel, complained
that trial counsel had questioned her client without permis-
sion. - After the trial counsel’s supervisor conducted a credibil-
ity check, the matter was dropped as not warranting a PSI.

Criminal investigators questioned Specialist A regarding

_allegations that group sex videos were being made at her mili-

tary installation. Although she was not read her Article 31
rights, her statements revealed that she had engaged in con-
sensual oral sex with one officer. Because of the numerous

military suspects, there were not enough local United States

Army Trial Defense Service (TDS) lawyers for every witness,

victim, or potential suspect. After the questioning, Specialist

A conferred by phone with Captain B, a TDS lawyer stationed
at a geographically distant installation. Specialist A and Cap-
tain B did not have a face-to-face meeting until three months
later. Neither Captam B nor anyone else from TDS recalled
‘advising lawyers at Specialist A’s installation of the Tepresen-
tation, even though somehow the Article 32 mvestngatmg offi-
cer learned of the representatlon and called Captain B one
month after Captain B'had spoken with Specla.hst A.

Specialist A (after speaking with her TDS lawyer, Captain
B) temporarily departed her unit to attend a military school for

two months. Sometime during that period, Captain B unsuc- -

cessfully telephoned the unit to notify Specialist A that Cap-
tain B's superiors had assigned her to be Specialist A’s lawyer.
After Specialist A graduated from the military school, she
finally called Captain B, who advised her that because the
command was only going to give her a letter of reprimand,
“You won’t need me any more.”

Two more questioning sessions occut'red after Specialist A P

initially talked with Captain B. First, criminal investigators,
and, next, two trial counsel questioned Specialist A about her
sexual involvement with the one identified officer, as well as
others.., Although criminal investigators suspected that Spe-
cialist A was lying when she denied sexual involvement with
anyone other than the first officer, they declined to advise her
of her Article 31 rights, .on the ground that she was a mere
victim and not a suspect. The trial counsel told Specialist A
that she was suspected of sodomy and read her Article 31
rights. Specialist A then signed a waiver. _ -

Captain B found out. about the quesuonmg She and her
Senior Defense Counsel complained to the installation’s Chief
of Military Justice, who assured them that it had been a mis-
take, and that the trial counsel simply did not know that Spe-
cialist A bad a lawyer. 3

The tnal counsel's superv1sor conducted a "credlblhty
check,” and placed wttnesses under oath Both trial counsel
emphatically denied that Specialist A had ever mentioned that
she was represented by Captain B or that she had even talked
to an attorney.- They both assured their supervisor that they
would have stopped the interview immediately if Specialist A
had mentioned that fact. Both asserted that they were very
surpnsed to learn later that Specialist A had talked with Cap-

tain B. BT

e

The supervisor. then placed Specialist A under oath. | - Spe-
cialist A insisted that she had told the two trial counsel that
she *hada lawyer, but . . . wasn’t sure if she was still my
lawyer, if I was supposed to talk to her about this.” Specialist
A stated that although both trial counsel were present when
she told them she had a lawyer, she was not sure that she men-
tioned Captain.B by name. :

The supervisor determined that Specialist A was very con-
fused about her relationship with Captain B, and was unsure

- of ongoing represcntation because “she didn’t know anything

about the case.” He concluded that when Specialist A spoke
‘to Captain B after graduating from the school, Captain B knew
very little about the case and told her client to call if “some-
thing else came up.” He also was “convinced beyond doubt”
that Specialist A never mentioned to the trial counsel that she
was represented by Captain B.

. .The supervisor’s report noted that Specialist A went to the
trial counsel, on the initiative of the Social Work Services
Program. for consideration under the Victim Assistance pro-
gram. This occurred before any “criminality came to light,”
when Specialist A was seen as a vulnerable, confused young
woman., The supervisor’s recommendation, which the SOCO
- -approved, was that the case be closed without formal investi-
gation. - :

Army Rule 4.3, Comment
(Dealing with Unrepresented Person)

‘A Iawyer should not give advice to an unrepresented person
o other than to get a lawyer

‘In the second case, Captain X representcd Sergeant Z, a mil-
“itary policeman (MP) under investigation for adultery and
fraternization. Private Y, also an MP, had made a sworn state-
mént to criminal investigators that she had sexual intercourse

‘ with Sergeant Z. Private Y called Captain X’s one-person
o ofﬁce requestmg an attorney. -

When Captain X recognized that Private Y was the com-
plaining witness against his client, Sergeant Z, he told her that
he would arrange for alternate counsel and questioned her

. about the case. Private Y told Captam X that she was in trou-

ble for making a false ofﬁcxal statement. She said that she had
hed to criminal mvesugators when she said that she had sexu-
al intercourse with Sergeant Z. Captain X subsequently used
the information be learned from Private Y to her disadvantage,
but to the advantage of his client, Sergeant Z.

The TDS Regional Defense Counsel (RDC) conductcd a

“credibility check” because of his concern that Captain X's
conduct in dlscussmg the case with the complaining witness
violated Army Rule 4.3, forbidding a lawyer from giving
advice to an unrepresented person, other than to get a lawyer.
Private ¥ told the RDC that she did not consider the informa-
tion concerning the false ofﬁc1a1 statement to be privileged, as
she intended to freely relate it to anyone.
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- The RDC found no ethical violations, because Captain X  '- The RDC relayed the information to the Chief, TDS (the
‘had 'promptly told Private'Y that he could not advise her—he -designated senior supervrsory judge advodate), who sotight
.already was representing Sergeant Z, whose interests conflict- the SOCO’s approval ‘not to open a PSI The SOCO agreed
‘ed with hers;  However, Captain X did fail to recognize the and no PSI was initiated. -+ —
‘51gmﬁcance of speakmg with an unrepresented person Ll

o i i | o
| jooir e
j El ! e
v e Bt R SRRNE s el g ! o ree
AR b IR TI i l‘ut SRRITR NI N : AP ook e :
T N Guard and Reserve Affan's Items R
Bl s Lo S L
o ' o N R GuardandReserveAjj‘airsDivisign,'OTJAq U ‘;.;,, '
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A e F3). This course is designed to acquaint senior Army. Reserve
NEW! The Judge Advocate General’s School recently and National Guard officers with. the legal responmb:lmes and
scheduled a Reserve Component General/Senior Officer Legal ,1ssues that they will encounter Speclﬁc topics include admin-
Orientation Course for 1 February to 3 February 1995. Pre- ‘istrative and cwrl law, cnmmal law, operatlonal and mterna-
requisites for attending are the grade of brigadier general or tional law, and contract law.
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PP ,.Long Beach, CA 90815 .. Ad&Civ “7e- MAY Hoésbach Riverside, CA' 9i502 »
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"“,',AI ! ) " ," i : - L A R - " ) ‘1(‘ '
21-,}22 Jan95 Seattle WA . e ~ACGO MG Gray LTC‘Matthew_I.: Vadna]
R . 6thLSO. - RCGO - '*" BGSagsveen | 6thLso o o
o Univ. of Washington ., ,. . In’l-OpsLaw ~ “* "~ LCDR Winthrop ' -~ Bldg. 372 :"ﬁ“"' e
Law School "ContractLaw ~ * '~  MAJ ‘Pewndolin'_o ' f Seattle, WA 9’8199
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P ‘ ' b Bob e - " BT R
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4-5Mar 95. -
10-12 Mar 95
11-12 Mar.95

18-19 Mar 95

1-2 Apr 95 ’

79 Apr95 !

i

29-30 Apr 95

5-7May 95.

{Indlanapohs,

“THE JUDGE ADVOCATE GENERAL’S v
SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING, AY 95 (Continued)

CITY, HOST UNIT

.~Columbia, SC

120th ARCOM .
Univ of SC Law School
Columbia, SC 29208 .

Dallas/Fort Worth

1st LSO.

Stouffer-Dallas .
2222 Stemmons Freeway

- Dallas, TX 75207

Washington, DC

> 10th LSO

NWC (Amold Auditorium)

- Fort Lesley J. McNair -+

Washington, DC 20319
San Francisco, CA
5th LSO

Sixth Army Conference Room
Presidio of SF, CA 94129

, Natlonal Guard _

-Orlando, FL

* 174th LSO

Airport Marriott' !
7499 Augusta National Dr,

" Orlando, FL 32822 o

3ii i

Co]umbus, OH o
.83d ARCOM/ch LSO/

" OHARNG . 1

Lot

~‘Huntsville; AL

e e
ionl

‘1215t ARCOM
Corps of Engineer Ctr.

* Huntsville, AL 35805

RIS TR AR 10 IR S A T
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i; /. ACGO/RCGO

 SUBECTINSIRUCTORGRARE?

ACGO v g
RC GO ORI
CrimLaw:.[
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ACGO
RCGO R
Int’'l-Ops Law -

CrimLaw + © ©ovie
GRA Rep

ACGO
RC GO
Int’]-Ops Law

- 'MAJ Ellcessor~

Grel

/i ACTION OFFICER"

MG Gray 1% . MAYDanaWendt -1 0

BG Sagsveen ~. 120th ARCOM
MAJ Winn Bldg. 9810, Lee Rd.
MAJ Hernicz Fort Jackson, SC 29207

LTC Menk/CPT Storey (803) 751-6152

MG Gray COL Richard Tanner
BG Sagsveen -/ .- 401 Ridgehaven

LCDR Winthrop |- Richardson; TX ‘75080
MAJ Burrell % - (214)991-2124 - ¢ i
LTC Hamilton S

BG Huffman CPT Robert J. Moore
BG Cullen 10th LSO

MAYJ Whitaker 550 Dower House Road

-~ Washington, DC 20315 -

GRA Rep LTC Menk/CPT Storey (301) 763-3211/2475
ACGO _ MG Nardotti MAJ Joe Piasta
. 'RCGO. "“i#%:"+ BG Sagsveen,BG 717 College Avenue
Lassart, BG Cullen  Second Floor
. Ad & Civ {MAJ Peterson , . o Santa Rosa, CA 95404
Crim Law LTCBond ~~ ' (707)544-5858
o GRA Rep COL Reyna ‘\'.i. o ' Y
ACGO _ BG Huffman’ f . "coL GeorgeA Hopklns
. RCGO " BG Cullen )y, 2002 South Holt Road
- Ad&Civ . MAJDiner ., - Indianapolis, [N, 46241
"+ Crim Law . .., MAJKohlman . ., (317) 457-4349{
*GRARep e LTCHamilton .o vqn o0 e e
! B L T YT E NN S TR TR 158 T IS TS IO SR W 5
ACGO . . ~MG Nardotti i, MAIJ.John J.Copelan, Jr.:
RCGO BG Lassart Broward County: Attorney
‘Contract Law MAJ DeMoss 115 South Andrews Avenue
Int’1-Ops Law ~*. LTC Winters - - Suite 423 o oo
GRA Rep <+ -, Dr. Foley . »s:Fort Lauderdale, F1:33301
’ ORI (305) 357-7600 ...
’ o e Cos s dAn Vo o e
ACGd Sy L L, 5 CPTMark Otto =
. .RCGO :~'BG Lassart - 9thLSO
- Ad & Civ -~ MAJ J. Frisk /" ! 765 Taylor Station Rd.'
Crim Law - MAJ Wright © " Blacklick, OH:43004
GRA Rep < COLReyna '~ "(614)692:5434 ~ *
o il b e LDSN 850-5434 *
C i . SRR B N AN oy 1 VL
w0 AC GO e _“‘jf'MG Nardotti JLTCBernardB ‘Downs; J'r
“ RCGO L BG-Cullen™ ' "HHC, 3d Trans Bde'
i “'Contract Law MAJ Hughes 3415 McClellan Blvd.' ~
" Crim Law MAJ A. Frisk . Anniston, AL 36201
" GRARep .. COLReyna " ="' (205) 939m33
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. THE JUDGE ADVOCATE GENERAL’S
~-SCHOOL CONTINUING LEGAL EDLICATION (ON-SITE) TRAINING, AY 95,

CITY, HOST UNIT L ha s T AC GO/RC GO T G .;1 L
DATE ' 71" 1AND TRAINING SITE" ! ¥.%¢» ' SUBJECT/INSTRUCTOR/GRA REP < 177! 'AQIIQNQEHQER
12-13 May 95 ... Gulf Shores, AL s TN ACGO Lo . .COL Larry Craven’ " "+
177 AL-ARNG SRR RCGO Gl BG Cullen 2657 'Office 'of the Adj General
L MBY eniy SRR ) Contract Law  *, .. ; MAJ Hughes:. - “ATTN: AL-JA
G T bl e i R Int’l-Ops Law ™ - MAJ Martins P.O. Box 3711
T [ B GRARep iy Dr. Foley Montgomery, AL 36109
(205) 271-7471
[ VA RETA S T I co { ‘ PRI 1 IR
19-21 May 95 ;. Kansas City, MO cpE oy ACGO Sl MG Gray LTC Kerth H Hamack
(Armed Forces-89th ARCOM - .-+, | RCGO - fegt 75 BG Lassart #3445, THQ, Fifth U. S. Army

Day is 20 May) 3130 George Washmgton Blvd: Contract Law : ., ... " MAJ Causey 'l « +::.i1iAktn! "TAFKB-JA
Wichita, KS 67120 RSEN Ad & Civ 0 8 MAJ Jennings :::.. . Fort Sam Houston
GRA Rep LTC Menk San Antonio, TX 78234
M EER TR 1Y QOO L(210) 221-2208 54 -]
i THTR RS (TR DSN 471-2208

R i Hy { waleg ol ol Tertaantiert biv g 0

? .* Ly "‘.v}l,‘ ‘f"i'r'fvf'f; - r.',!‘ﬁk::;i‘:izi‘u.“,'
PR B B p! ATV ouria et . i

o i < S i Notes from the Fleld AR

el b IR I wn. 1 S SRy 5 FHA NI TS B S

poped o

Automatmg Your Correspondence

Are you crunched for time? Too 1 many clients wanting too
many letters drafted? Not enough support staff to help you

run to the- copy machlne and copy your ﬁmshed letter for the
client, ‘the’ clrent file, the reading file, ind the redacted version
the BOSS just requested for “unusual” matters" If your office is
anything like the office where I work, then you ‘are faced with
having to do more work with less time, with even less support
staff. The dream of practicing law fades further into the dis-
tance as you'sfruggle With a jammed copy machme, with eight
clrems waiting t to be seen

: N
PRI E (AR Y Al

You can obtain .some measure of relief from the strain on ...

resources, showever,!by 'automating your correspondence. 1
prepared a ‘WordPerfect'macro which will, with a few key
strokes, spell check a document, save it to disk, and, when
required, print one ‘otiginal, one client copy, one client file
copy, one reading. file copy, and a redacted copy. Without
having to leave my-desk; I simply pull:the copies off of my
printer, hand a copy to the client, and put the r¢st in the “to be
filed” bin.; Time saved;;iat least five minutes, for every new
letter produced: - What follows are the macro keystrokes
required to perform these functions I just described. You may
modify the macro as desired to add, change or delete features.
To produce tlus macro ,you need to be famrlrar w1th WordPer-
fect. NS oy r;,?l r,.ﬂ“' E:-

In your WordPerfect edltmg screen, press F10 (where “ is
the key labeled “CTRL” and FI10 is the “F10” function key).
This starts the Macro definition process. Now type ALTP

“ (where ALT is the key labeled “ALT » and P is the “P” key).
This' ‘will be name of your macro. You are now asked to
" describe the Macro. I call mine “4 copies.” After you hit
“enter,” the Macro definition _begins. Now hit “enter” again,
to end the definition. What* you have dohe is opened a file
called ‘ALTP, which you will'now!¢all’ up by hitting “F10
“again. "You are now told that ALTP already exists. Type the
v-digit 2. This brings you to the macro editing screen. You
-must:now enter the text, codes and keystrokes EXACTLY as
shown on the reprinted WordPerfect Macro at the end of this
note (with the exception of the little. underlined “o’’ between
regular text; this symbol represents-a space between words
and is put in automatically when you hit the space bar). If you
miss anything, the macro ,wrll not work nght To get at some
of the commands, you must hit ‘PgUp (hold the CTRL key
" down while hitting the PgUp key) which brings a menu of
commands. Scroll through, and hit “enter” when you find the
appropnate command. For ¢ mmands that do not appear in
this menu (like {Spell}, you s1mply use the regular ‘WordPer-
fet command (ie., for {Spell} hit thé F2 key). Certain other
commands like {Enter), {Home}, - hnd- {Up]J are accessed by
‘typing “V first, then the desired key. If you do not type the “V
" first, these keys will do what they normally do, without
becoming a part of the macro. Please refer to your WordPer-
fect documentation under the heading of “Macro editing” for
mpre guidance. You may neetlito-experiment a ‘bit. . When
finished copying the four WordPerfect Marco, hit “exit” (F7)
1 to save the macro. Finally, be sure the documents for which
you use this macro are prepared with such use in mind. For
example, if you want to redact social security numbers, you
will need to insert “SSN:” in front of any such numbers as you
type your document if you later want the number redacted.
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If you are unable to get this macro to work, I can send a Gunter Filippuci [

copy of the macro already prepared. You can then just copy it ATTN: AERJA-SLC-LA/IL
onto your hard drive in the appropriate directory, and you will © ¢ Southern Law Center (Mannhelm)
be ready to go. Simultaneously press ALTP to invoke the Unit 29901, Box 23
macro. Just send a new and unused (I do not want to risk fh T APQ AE 09086
catching any viruses) 3.5” diskette to the following address T
and I will return it with the macro: Gunter Filippuci, Attorney—Advisor.

Appendli;: .

]

{DISPLAY OFF} PR BT e L T AR "
{Spell}3 {Enter} v
{Home} {Home} {Up}{Page Up}. = .. . ..... . w e ; L

{Save} {PAUSE}
(Home)} {Home} {Up} {Page Up}

{Print}1l

{Home} {Home} {Up}
{Enter}{Up}{Format]ZS 25{Enter}{Enter}(Enter}(Enter}
{Format)l33{Ex1t}{Bold}{Font}17 ’
{Underllne}CLIENT{Format}134{Exlt}(Enter){Format}ZSl(Enter}{Enter}
{Enter} (Enter}

{Print}1
{Replace}n{UP}CLIENT{Del}{Del}{Del}{Del)(Del){Del}{Del}{Del}
{Search}FILE{Search} {Print}l L
{(Word Left}{Typeover)READING{Typeover}{Print}1 =

¥

(CHAR)}1~Do you want a redacted version of thlsdocument” 7¥(Y7§1)~
{CASE} {VARIABLE}1~~y~yes~Y~yes~n~no~N~no~~ L

{LABEL}no~{Home} {Home} {Up} {QUIT)}

{LABEL}yes [TEXT}redact~What isithe’ name you wlsh to redact7:~:
{ON NOT FOUND]} {GO)next~~ i ] : fi%hi S o
{Search} {VARIABLE}redact~ {Search} o _
{CALL)Delete~ = & ' .7 Eodmine v oL
{Bold}***REDACTED*** {Bold} ‘ : : S o St
(LABEL}another~{Search}{Search)
{CALL}Delete~. ' : R
{Bold}***REDACTED*** {Bold}
{GO}another~

e

caion e U b It S )
{LABEL}next {TEXT}second~what is the mext. ‘name_you w1sh to redact’vr R
{Page Up}{Page Up}{Up} ' ' T
{ON NOT FOUND){GO}delete -SSN~~ i . . !
{Search} {VARIABLE}second~{Search}: . i
{CALL}delete~
{Bold}***REDACTED***; {Bold}; i iy, & © e e PR
{LABEL}again~{Search} {Search} ' T o
{CALL}delete~

{Bold} ***REDACTED*** (Bold} -
{GO}lagain~

{LABEL]}Delete-{Word Left}{Del Word) {RETURN}
{LABEL}Delete~{Word Left) {Del Word} {RETURN}
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{LABEL}delete SSN~ toury e
{ON NOT FOUND} {GO}redacted~~ T

{Page Up}{Page Up} {Up}{Search}SéN {Search}{Word nght}{Del

{Bold}***REDACTED*** ({Bold} )
{Search}SSN: {Search} {Word Bq.ght}{Del Word}
{Bold}***REDACTED*** ({Bold}

T TR s [EE W tot1/y141 | FOO IR O
{LABEL)}redacted~
{ON NOT FOUND} {GO}print~~
{Search Leftl)reading{Search} {Word Left} Lo

REDACTED{Del}{Del}{Del)(Del}{Del}(Del}{Del}

{LABEL}print~{Page Up}{Page Up}{Up}{Print}1{RETURN} {QUIT}

e S
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CLE News

1. Resident Course Quotas

Attendance at resident CLE courses at The Judge Advocate '~

General’s School (TJAGSA) is restricted to those who have
been allocated student quotas. Quotas for TTAGSA CLE
courses are managed by the Army Training Requrrements and
Resources System (ATRRS), the Army-wide automated quota_
management system. The ATRRS school code for TTAGSA
is 181. If you do not have a confirmed quota in ATRRS,
you do not have a quota for a TJAGSA CLE course.
Active duty service members must obtain quotas through their
directorates of training or through equivalent agencies.
Reservists must obtain quotas through their unit training
offices or, if they are nonunit reservists, through ARPERCEN,
ATTN: ARPC-ZJA-P, 9700 Page Boulevard, St. Lélits, MO
63132-5200. Army National Guard personnel request quotas
through their unit training offices. To verify a quota, ask your
training office to provide you with a screen print of the
ATRRS R1 screen showing by-name reservations.

2. TJAGSA CLE Course Schedule

1995

9-13 January: 1995 Goveriment Contract Lawsymphsium}

(SF-F11).
10-13 January: USAREUR Tax CLE (SF-F28E).

23-27 January: 46th Federal Labor Relations Course (SF-
F22).

23-27 January: 20th Operational Law Seminar (5F-
F47).

6-10 February: 128th Senior Officers’ Legal Orientation
Course (SF-F1).

" 6-10 Febriary! 'PACOM Tax CLE (SF-F28P).

- FI5E).

PP NS F g
6 Fel;rha‘ryA’l4 A;prllzr

136th 'Basic ‘Course (5-27-
C20) KO I T

!,

RAEIN

13-17 February: 59th Law of War Workshop (SF-F42).

C I

13 17 February USAREUR Contract Law CLE (5F-

27 February 3 March 36th Legal Assrstance Course (SF—
1 v i N s

. 6-17 March: :134th Contract Attorneys’ Course (SF-
FI0). o g.rr. e .
LA, e AR
20-24 March 19th Admrmstratlve Law for Mllrtary Instal~
lations Course (5F-F24) O AT T Feaiis
27-31 March lst Procurement Fraud Course (SF-
F101). RRRRE :
3-7 Aprll 129th Semor Officers’ Legal Onentahon Course
7 (SF-F1). - Gl Taeln o anes T Pese LD
:‘\_l\" N ayp fes
17-20 April: 1995-Reserve Component 'Judge Advocate
Workshop (SE-F56). ) oo o {0 SEATAVE e g
oy fen t :7 \' ! Yy
17-28 April: 3d Crlmlnal Law Advocacy Course (5F-
F34). R R R R LT
24-28 April: 21st Operational Law ‘Seminar (5F-
F47). e RE ‘

* 1-5' May: 6th Law for Legal NCOs Coursev ,(.512'
' 71D/E/20/30). - RRIEEE A
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1-5 May: 6th Insta]lanon .Contracting Course (SF-
F18). C

15-19 May: 41t Fiscal Law Course (SF-F12). g

15 May-2 June 38th‘_Military Judge Course’(.SF-
F33). ok

2226 May: 42d Flscal { Law Course (SE-F12).
22-26 May: 47th Federal Labor Relations Course (5F-F22)

5-9 June: lst Intelhgence Law Workshop (5F-F41).

5-9 June: 130th Semor Officers Legal Orientation. Course
(5F-F1).., o

12 16 June 25th Staff Judge Advocate Course (SF-
F52)

19-30 June: JATT Team Training (SF-F57).
19-30 June: JAOAC (Phase IT) (5F-F55).
5-7 Jul‘y"'Professi’onal Recruiting‘Training Seminar.

5-7 July: 26th Methods of Instrucuon Course (5F~
F70). . o

10-14 July: 6th Lega] Admmrstrators Course (7A-
550A1). \

:-10 July-15 September:

- 137th Basic Course (5-27-
C20). , r ‘

17-21 July: 2d JA Warrant Officer Basic Course (7A-
550A0). , , e
. 24-28 July: Fiscal Law Off-Site (Maxwell AFB).

31 July-16 May 1996: 44th Graduate Course (5-27-
C22).

31 July-11 August: 135th Contract Attorneys‘ Course‘(SF—
F10).

14-18 August: 13th Eederal Litigation Co’urse'(SF-
F29).

- 14-18 August 6th Semor Legal NCO Management Course
¢ 12—71 D/El40/50)

21 25 August 60th Law of War Workshop (SF F42)

©21-25 August 131st Semor Ofﬁcers Legal Orrentatlon
Course(SF—Fl) _’ T d e R

28 August-l September' 22d Operatronal Law Semrnar
(5F-F47).

6-8 September: 'USAREUR Legal ‘Assistance CLE (SF-
F23E).

11-15 September USAREUR Administrative Law CLE
(5F-F24E).

11-15 September: 2d Federal Courts and Boards Litigation
Course (5F-Fl4).

18-29 September:b 4th Criminal Law)Advocacy Course
(5F-F34). : Ty

3. Civilian Sponsored CLE Courses
© March 1995

1-3, ESL:. Contracting with Foreign Govemments Wash-
ington, D.C. .

3, BSL: Contract Accountmg Systems for Small Busmess-
es, Denver, CO. B

6-8, ESI: Managing Information Systems PI‘O_]eCtS Wash-
ington, D.C. ,

7-10, ESI: Negotiation Strategies and Techniques,’Dallas,
TX. o ‘

8-10, ESI: Contrnuous Improvement and Total Qualrty
Management, Washmgton D. C

13-17, ESI: Operatmg Practlces in Contract Admlmstra-
tion, Washington, D. C '

13-17, ESI: Managmg Pro_;ects in Organizations, Washing-
ton, D.C.

13-17, ESI: Risk Management, London, England.

14-17, ESI: Business Process Reengineering, San Diego,
CA.

- 16-17, GWU: Best-Value Source Selection, Orlando, FL.
17, ESI: Sole-Source Contracting, Washington, D.C.

20, GWU: Govemment Contract Complrance Practhal
Strategies for Success, Washington, D.C.

20—24 GWU: Constructlon Contractmg Law Washlngton,
D. C.

20-24, ESI: Project Leadership, Management and Com-
mumcatlons. Washington, D C.

21-24, ESI: Source Selection: The Competmve Proposals
Contracting Process, Washington, D.C.

27, ESI: Federal Acqulsrtlon Regulatlon (FAR) Update
Washmgton D.C.
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.1~ 27-28, GWU: ;Bonds and Insurance, Washington, D C Jurisdiction < i " ¢ ReportingMonth 54 ?-1
Kentucky 30 June annually L
27- 31 ESI: Schedulmg and Cost Control London Eng- Louisiana** 31 January annually
dand. o F oo bt SR e Michigan ST L 31'March annually oz T
Minnesota 30 August triennially
28-31, ESI: Managmg Cost- Relmbursement Contracts ‘Mississippi** 51 v 1 Augustannually ¢! 70
Washington, D.C. . 11 SO j Missouri 31 July annually {
s P Montana 1 March annually
28 31 ESI Procurement Management Washmgton, D. C. Nevada #7175 01 March annualty 0 o
- R B New Hampshire** 1 August annually
29 30 GWU Federa] Procurement of Architect and Engi- Neéw Mexico: 1./t 71 30days after program: .
neer Services, Washington, D.C. , North Carolina** 28 February annually
S TP FRL LA North Dakota - ! 31 July annvally !0 ol 0
30-31, GWU: Govemment Contract Claims, Washington, Ohio* 31 January biennially )
DC. ‘Oklahoma** - / '15 Pebruary annuaily! -t U7
Oregon Anniversary of date of birth—
. e ‘ v new admrttees and remstated mem-
*“For further infofmation on éivilian coufses, please contact -bers report aftér-an initial one-year
the institution offering the course. The addresses are listed in period; thereafter triennially B
the September 1994 issue of T7ze Army Lawyer L Pennsylvania** Annually as assigned
v ol B RhodelIsland '~ 30 June annually
4. Mandatory Continuing Legal Education Junsdlctlons South Carolina** 15 January annually
and Reporting Dates ST Tennessee* -1 March annually SRR
S o . Texas ' , Lastday ofbrrthmonth annually
Jurisdiction Reporting Month ' Utah ey 731 December biennially Rt
Alabama** 31 December annually . Vermont 15 July biennially
Arizona " 15 July annuaily s Virginia't'© ¢ U " 30 June annually "
Arkansas 30 June annually Washington 31 January triennually
Callfomla* b 1 February annually .. . o West Virginia . 30 June blenmally
Colorado =~ " Anytime within three-year penod_ Wisconsin* =~ < ' 131 Decémber biennially
Delaware 31 July biennially Wyoming 30 January annually A6
Florida** ., ., Assigned month triennially , -
Georgia 31 January annually For addresses 4nd ‘defailed ‘information.sée the July i994
Idaho Admission date tnenma]ly issue of The Army Lawyer.
Indiana -~ ... ‘. .. ..3] Decgmber annually - ) - . !
Towa 1 March annually *Military exempt*- ¢ 0 i A AT
Kansas 1July annually **Military must declare exemption AR
SN ST RRE A EET E
e i ‘i i o ) ‘ :
_ ‘ (e
ceste e e Carrent Material of Interest Y

R EEERE R A S Yaib i) JOH (S PR IR S

1. TIAGSA Matenals Available Through Defense Techni-
cal Information Center e S e
Each _year, TJAGSA pubhshes deskbooks and materials to
support resident instruction. Much of this material is useful to
judge advocates and government civilian attorneys who are
nable to attend courses in their practice areas. . The School

receives many requests each year, for these matenals Because

the distribution of these materials is not in the School’s mis-
sion, ]‘JAGSA does not have the resources to provrde these
publications.

Wiy

AR »z.,w ; oy

To provide another avenue;of availability, some of this
material is bemg made available through the Defense Techni-

cal.Information Center (DTIC).. An office may obtain this
material in two ways. The first is through a user llbrary on the
installation. Most technical and school libraries are DTIC

“users.” If they are “school” libraries, they may be free users.
The second way.is for the office or.organization to become a
government user. Government agency users-pay, five dollars
per hard copy for reports of 1-100 pages and seven cents for
each additional ~page over 100, or ninety-five;cents per fiche
copy. Overseas users may obtain one copy of a report at no
charge.. The necessary information.and forms to become reg-
istered as a user may be requested from: Defepse (T echnical
Information Center, Cameron Station, Alexandria, VA 22314-
61435, telephone;, commercial (703) 274-7633, DSN 284-
7633, :
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Once registered, an office or other-organization may open a
deposit account with the National Technical Information Ser-
vice to facilitate ordering materials.. :Information .concerning
. this procedure will be prov1ded when a requést for user status

is submntted SN C O PEOS SIS :

Users are proi/ided biweekly and cumulative indices. These
indices are classified as & sifigle confidential document and
mailed only to those DTIC users whose organizations have a
facility clearance. This will not affect the ability of organiza-
tions to become DTIC users, nor will it affect the ordering of
TIJAGSA publications through DTIC.' .All TTAGSA publica-
tions are unclassified-and:the relevant ordering information,
such as DTIC numbers. and titles, will be published in The
Army Lawyer. -The following TJAGSA publications are avail-
able through DTIC. The: nine character identifier beginning
with the letters AD are numbers assigned by DTIC and must
be used when ordermg pubhcatmns ‘

Contract Law

AD A265755 .. Government Contract Law Deskbook vol.
v 1/JA-501-1-93 (499 pgs).
: T E I AT S P ¥
. Government Contract Law Deskbook, vol.
2/JA-501- 2-93 (481 pgs)

AD A265756.

AD A265777 Fiscal Law Course Deskbook/JA 506(93)

@71pgs). . . oy
 Legal Assistani:‘é‘”fj L

ADB092'_},2’8. USAREUR Legal Assxstance Handbook

‘ ‘/JAGS-ADA-BS 3 (315 pgs)

AD A263082 Real Prbperty Guide—Legal Assistance/JA-

261(93) (293 pgs).

SRR

AD A281240 - Ofﬁce Dlrectory/IA 267(94) (95 pgs)

Notanaf GmdelJA—268(92) (136 pgs)

AR S LR

Preventwe Law/JA-276(94) (221 pgs)

ADB 164534"
AD A282033

AD A266077 Soldlers and Sallors C1v1l Rellef Act
Gu1de /JA-260(93) (206 pgs)

AD A266177 Wllls Guxde/JA-262(93) (464 pgs)
AD A268007 Farmly Law Gunde/JA 263(93) (589 Ppgs).

: & oG

- Office Admlmstratlon Gulde/JA 271(94)
1 (248 pgS) o

AD A280725

AD B156056 - Legal Assistance:. lemg wuls Guide/JA-

273-91 (171 pes). ; o
,Model Income Tax @séxstance Guide/JA

AD A269073
T 275-(93) (66 pgs).

*AD A283734° . ‘Consumer Law Gulde/JA 265(94) (613 pgs).

{7 q1s Ry ,‘
AD A274370 Tax Informatlon Senes/JA 269(94) (129 pgs).
e T T
AD A276984 Deployment Gu1de/JA-272(94) (452 pgs)
ceT e NE A TEP T
AD A275507 All’ Force All States Income Tax Guxde—
January 1994

W

Admmlstratlve and C|v11 Law

; N R 1 {i R
AD A199644 The Staff Judge Advocate Officer Manag-
er s Handbook/ACIL—ST—290

----- ~i

AD A269515 Federal Tort Claims Act/JA 241(93) (167 pgs)
AD A277440 Env:ronmental Law Dcskbook 1A-234-
I 71(93) (492 pgs) i

Defensive Federal Llugatlon/JA 200(94)

*AD A283079 .
T (841 pgs).

L T

AD A255346  Reports of Survey and Line of Duty Deter-

" minations/JA 231-92 (89 pgs)
*AD A283503 Government Informatlon Practlces/JA-
v v 235(93) (322 pgs). . L e '
AD A259047 AR 15-6 Invesngatrons/JA-281(92) (45 pgs)

LaborLaw T B U L
The Law of Feoeral ‘EmploymentIJA-A
210(93) (262 pgs).

AD A273376
Ly

The Law of Federal Labor-Management
Relations/JA-21 1(93) (430 PEs).

AD A273434

Developments, Doctrme, and Literature

?’AD A254610 = Military ‘Citation, Fifth Edmon/JAGS-DD-
i/ o 3(92(18pgs) il S Gl » tt’

CmmnalLaw ‘
: RS SRR % e

Crimes and Defenses Deskbook/JA 337(93)’
(191 pgs). —

AD A274406

AD A274541  Unauthorized Absences/JA 301(93) (44 pgs).

AD A274473 ,,Nonjudicial Punis'mﬁ‘e';it/,ik-"a'iio@s) (40 pgs).

ADA27§62§ Semor Offlcers Legal OnentatlonIJA
. 320(94) (297 pgs).

AD A274407 Trlal Counsel and Defense Counsel Hand-
book/JA 310(93) (39Q pgs).
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AD A274413 > United- States ‘Attorney "Prosecutions/JA-
338(93) (194 pgs).
YO AT T 2 RIS U
Internatlonal and Operatlonal Law
T e S ¢ I
ADA284967 Operatronal Law HandbooliA 422(94)
cenhiey CA273pgs)c i i RN
‘ YR
Reserve Affairs
o Y Lo
AD B136361 Reserve Component JAGC Personnel Poli-

sore gneinie .fies Handbook/JAGS-GRA-89-1 (188 pgs).
The followmg CID publrcauon also is avallable through
DTIC R . ,

. TS T B -
PN -,)‘\'111 v I i " h S

AD A145966 ,  USACIDC Pam 195-8, Criminal Investiga-
. " tions, V1olatlon of the U,S.C. in Economic
Crime Investipations (250 pgs).
‘ ;l)f'hose ordenng publtcanons are remmded that they are for
government-use only. v

"‘Indlcates new publxcatton or re\hsed edition. *

SR A AT TR

IS

2. Regulatlons and Pa.mphlets o
Y AR S HTIUSTS F(R AN IR ECE IR ¢ :
Obtaining Manuals fof Courts-Martial, DA Pamphlets,
Army Regulattons Fi zeld Manuals and Trammg Czrculars
ET ) RO SRR RE O E SR S 1Y
(1) The U S. Army Publlcatlons Distribution Center
(USAPDC) at Baltimore ‘sto¢ks and distributes DA publica-
tlons and blank forms that have Army-wrde use. Its address
PRSI U TR FE SAPERIE S U B LT
- S f"“'”
Commander
i U.ScArmy Publications: - ;7 ¢ i
.-Distribution Center . . * ;-7
2800 Eastern Blvd.
< - Baltimore, MD 21220-2896 .. :

-(2) -YUnits must have publications accounts to, use. any-part
of the publications distribution system The followmg extract
from Department of the Army Regulauon 25-30, The Army
Integrated Publishing and Printing Program, paragraph 12-7c
(28 February 1989) is prov1ded to assist Active, Reserve, and

The units below are authorized publications accounts with
the USAPDC. /(v v i
(1) Actzve Army
(‘a) Units orgamzed under a PAC‘ A
PAC .that supports battalion-size units will
'request-h ¢ consolldated publications account
for the entire battalior except when subordi-
~ nate units in the battahon are geographically
L% iremote. "To establish an account, the PAC
will forward'a'DA Form 12-R (Request for

AN

s oo vEstablishment.of a Publications Account)
. and supporting DA;12-series forms through -

“1uo-their DCSIM ‘or -DQOIM, as dppropriate, to

+. the ' Baltimore USAPDC, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896. -
The PAC will manage all accounts estab-

i .zlished for the battalion it supports.! (Instruc- -+ '’

- tions for the use of DA:12-series forms-and. .-
=& reproducible copy of the .forms appear ln s

DAPam25 33) et e e

‘”‘tf;.t:,.,‘ Lo B (PTV R SR S TSI

At (b) Umts not-organized under a PAC. %
RSTEC Umts that are detachment:size -and above
"t - Limay have a publications account.: To éstab- -

i ¢ “lish:an account, these units will:submit a

‘DA Form 12-R and supporting DA'12-§eries -+ .

- forms through their DCSIM or DOIM, as == : i
appropriate, to the Baltimore USAPDC;

2800 Eastern Boulevard Baltlmore MD
21220-2896. it

e @ Staﬁ’secuons of FOAs, ‘MACOMs,

mstallauons and combat divisions. These

staff sections may establish a single account

““for each major staff element To establish
an account; ‘these units will follow the pro-
cedure in (b) above.

(2) ARNG units that are company size to
State adjutants general. To establish an
account, these units will submit a DA Form

o through thelr §tate adjutants general to the
Baltimore USAPDC, 2800 Eastern Boule-

_# 1. [Yard, Baltimore, MD 21220—2896.

‘r'f_'\ yient

(3) USAR umts that are company size

..and above and staff sections from division - .

" level and above. To establish an account

these umts will submit 2 DA Form 12-R and -

‘supporting DA 12-series forms through their

12 R and supportmg DA 12-series forms

.. supporting installation and CONUSA to the ¢ ., °

Baltimore USAPDC, 2800 Eastern Boule-
", vard, Baltrmore, MD 21220-2896 Vi
IS M

4) ROTC elements To establish an

account,, ROTC regions will submit a DAY~ 7i°

Form 12-R and supporting DA 12-series

¢+ - forms through their supporting installation

and TRADOC DCSIM to the Baltimore
CITTUSAPDC, 2800 Eastern Boulevard, Balti--
more, MD 21220-2896. Senior and junior
ROTC umts will submit 2 DA Form 12-R

“and supporttng ‘DA 12- senes forms through SR

their supporting installation, reglonal head-
quarters and TRADOC DCSIM to the Bal-,
timore USAPDC, 2800 Eastérn Boulevard )
Baltimore, MD 21220:2896.
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" Units 'not 'described in [the paragraphs]:
above also may be authorized hccounts. To
establish accounts, these units must send

‘- their requests through their DCSIM or '
DOIM, as appropriate, to"Commander,
- 'USAPPC, ATTN: ASQZ-NV, Alexandria, " -
VA 22331-0302

Speclﬁc instructions ‘for establlshmg ini<
tial dlstnbutwn requlrements appear m DA
Pam 25-33 :

R

If your unit does nbt have a copy of DA Pam 25-33, you
may request one l)y calling the Baltlmore USAPDC at
"(410) 671-4335 e LR F ,

"“(3) - Units that have estabhshed mmal dlstnbutlon require-
ments will receive copies of new, revised, and changed publi-
cations as soon as they are prmted

(4) Umts that fequire pubhcatwns that are not on their ini-
tial distribution list can requisition publications using DA
Form 4569. All DA Form 4569 requests will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220-2896 “You may reach this ofﬁce at (410) 671-4335

5) C1v11|ans can obtam ‘DA Pams through the Nauonal
Technical Information Service (NTIS), 5285 Port Royal Road,
Springfield, Virginia 22161 You may reach' this office at

S (103)4874684. i T

- (6) Navy, Air Force, and Marine Corps judge advocates
can request up to ten copies of DA Pams by writing to
USAPDC, ATTN: DAIM:APC-BD, 2800 Eastern Boulevard,
‘Baltimore, MD 21220-2896 You mayl reach lhlS ofﬂce at
(410) 671-4335 R 6w

e . S _z“{ . N . ‘,

3 LAAWSBullethoardService R

a. The Legal Automated Army-Wlde System (LAAWS)
operates an electronic bulletin board (BBS) primarily dedicat-
ed to serving the'Army legal community in providing Army
access to the LAAWS BBS; while also providing DOD-wide
‘access. *'Whether you have Army access or DOD-wide access,
all users will be-able to download the TJAGSA: publicatrons
that are avallable on the LAAWS BBS. IR R

Lo Ly -

KX Access to the LAAWS BBS

(I) Army adcess to the LAAWS BBS is currently re-
stricted to the following individuals (who can sign on by dial-
; mg commercnal (703) 806-5772 or DSN 656 5772) _

(a) Actwe duty Army Judge advocates,

s (b) C:vrhan attomeys employéd by the Department
'OftheArmy, RN o

LIPS AP

(c) Army Reserve and Army National Guard (NG)

judge ‘advocates ‘on active duty, or employed by the federal
.government; 7

(d) Army Reserve and Army NG _]udge advocates not
‘on"active duty (access to OPEN:and the RESERVE CONF
only); o .

pacii (€)  Active, Reserve, or NG-Armmy legal administra-
tors; Active, Reserve or NG enhsted personnel (MOS
71D/71E); : s

1(f) -Civilian legal support staff employed by the Ar-
my- Judge Advocate General’s Corps; !

(g) Attorneys (military and civilian) employed by cer-
‘tain supported DOD agencies (e.g. DLA, CHAMPUS DISA,
Headquarters Services Washington); =~ ' - q

szt (h) Individuals with approved wntten excepuons to
the access policy. Comv o gnbas ;

: Requests for excepuons to the access pohcy should be sub-
‘mltted to: ES ; ‘
[ S [ 1 Lt IR N .
bohg LAAWS Project'Ofﬁce i
S Atn: LAAWS BBS ' SYSOPS .
it . 9016 Black Rd, Ste 102:
Fort Belvoir, VA 22060-6208

**(2) DOD-wide access'to the LAAWS BBS currently is
restricted to the following individuals (who can sign on by
dialirg commercial (703) 806-5791 or DSN 656-5791) S

All DOD personnel dea]mg w:th rmhtary legal issues.
Vi o P Ay
~ies The telecommumcations conﬁguratlon is! 9600/2400/
1200 baud; parity-none; 8 bitsi: 1. stop bit; full duplex;
Xon/Xoff supported; VT100/102 or ANSI terminal emulation.
:After signing on, the system greets the user with ah opéning
‘meny. ‘Members need only answer the prompts to call .up and
«download desired publications.: The system will ask new
users to answer several -questions and tell them they can use
the LAAWS BBS after they receive membership confirma-
tion, which takes approximately itwerity-four.to forty-eight
hours. The Army Lawyer will publish information -on new
publications and materials as they become available through
the LAAWS BBS
Gy e G

d Instructzons for Downloadmg F:les from the LAAWS
BBS IR b s 3

(1) Log onto zthe LAAWS BBS usmg ENABLE PRO-

COMM, or other telecommunications software, and the com-
munications parameters hsted in subparagraph c, above s

(2) If you have never downloaded files before you w1ll
<need the file decompression :utility program that the LAAWS
BBS uses to facilitate rapid transfer. over the phone lines.
This program is known as the PKUNZIP utility. For Army
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laccess users, to download-it onto your hard drive, take the fol-
lowing actions (DOD-wide access users will have. to gbtain-a
copy from their sources) after loggrng on:

o IR DD T . o Sivnn T L
wor(a)) When the system asks “Mam Board Command?
Join a conference by entering [j]. RSt

(b) From' the Conference Menu, select the Automation
Conference: by .entering {12] and hit the enter key. when asked
to view other conference members. AT AR

- (e) Oneeiy,ou have joined the Automation Conference,
enter [d] to Download a-file off the Automation Confetence
menu.
: SN S EER ; Foy
(d) When prompted to select a ﬁle name, enter [pkz
110 exe]. This is the PKUNZIP utility file: - * . oot 5y

i(e) If prompted to:select.a communications protocol
enter [x] for X-modem protocol. N TR Ie L

- {f)":The system will respond by -giving you data such as
download time and file size. You should then press the F10
key, which will give you a top-line menu. If you are using
ENABLE 3.XX from this menu, select {f] for Files, followed
by [r] for Receive, follawed by . [x] for X-modem protocol.
The menu wrll then' ask for a: frle mame. Enter
{c:\pkz110.exe]. . 7 L AT L

< i(g)usIfiyou are using ENABLE 4.0 select the:PRQTO-
‘COL option and select which :protdcol: you. wish toiuse X-
modem-checksum: Next select the RECEIVE option:and:enter
the file name “pkz110. exe * at the prompt

coenl lomab e e b isane o TR

(h) The LAAWS BBS and your computer will take over
‘from here. Downloading the file takes about fifteen to twenty
minutes. i ENABLE will display’ information on -the progress
of thé:transfer as it océurs: - Orice the operation-is complete the
:BBS will display .the message, “File transfer.completed”.and
linformation on the file.: Your:hard drive now will have the
‘compressed version of the decompression program needed:to
explode files wrth the “ ZIP" extensron TTA L e L T

SR CUMIT IV R N B s S uin

vl (1) When the file transfer is complete, enter [a] to Aban-
don the iconference. Then enter [g] for Qood bye to log—off
‘the LAAWS BBS.. 1.0 J', T L S DUE TSRS

G) To use the decompression program, you will have to
“decompress, or “explode,” the program itself.. To-accomplish
this, boot-up into DOS and enter [pkz110] at the C:\> prompt.
The PKUNZIP utility will then execute, converting its files to
-1sable format.. When:it' has completed :this process, your hard
-drive-will have the uisable; exploded version of the PKUNZIP
utility. program;:as well as:all of the compression/decompres-
sion utrlrtres used by the LAAWS BBS.
oo rhoeobnle cBan Casned s (Y

(3) ‘To: download a file; after loggmg onto the LAAWS
BBS take the following steps Bl ader 0 0 o sney R

CAMERE Eooerine MY o oy an mweanc s s e sl ¥

(a) ;When asked fo select'a “Main Board Command"”
enter [d),to Download afile, .
Lo t2ert ool agont st ldey
(b)., Enter the name of lthe ﬂle ;you want. to download
from subparagraph ¢, below. A listing of avarlable files can
be viewed by selecting File Directories from the main menu.
Lo orloen
(c) When prompted to select a communications proto-
col, enter:[x] for X-modem (ENABLE) protocol

ioontn aere

RS I Ancr e ol s

(d) After the LAAWS BBS responds wrth the time and
size data, you should press the F10 key, which will give you
ithe ENABLE top-ling mepu. If you are using ENABLE 3.XX
select [f] for Files, :followed by [r]. for,Receive, followed by
[x] for X-modem protocol. If you are using'‘ENABLE 4 0
select the PROTOCOL option and select which protocol you
-wish to use meodem-cheeksum Next select the: RECEIVE
OpUOn CU b A N e D wennr Hre 2o

AT R RIS TS RN BT R T TIPS TRT TR

(e) When asked to enter a ﬁle name enter [c: \xxxxx
yyyl where xxxxx yyy .is the pame-of. the file you w;sh to
ldownload G .e’ji, T g ESES NSRRI A
"‘t"""'“' ‘”l . & ﬂr »"{, RS T N

.(f)  The computers take over from here. Once the oper-
atron is complete the BBS will display the messagg, ‘File
transfer completed..” and information on the file. The file you
idownloaded will have been saved on your hard drive. . .,
ST ST A TIN (S SO 5 anl b
v osaii(g) After the-file transfer is complete, log-off of the
LAAWS BBS by entering [g] to say Good-bye. it 0+, .

2otz (4) Touse-a downloaded file, take the followjng steps:
x'l R U AR T TR P L SV SN B S AU UR LR EY VAR EET
4-%(a) | If the file.was norjeompressed you canuse it ip
ENABLE_wrthout prior conversion, (Select the file as. you
would any ENABLE word processing file. ;ENABLE; will
give you a bottom-line menu containing several other word
processing languages. From this menu; select *ASCIL": After
the document appears, you can process it like any other
ENABLE file. 7 i i of Lo Lo ol
SRR S .‘\rtul"‘r.‘.',"l '.wu-’ Lo :lo! |
. (b)tIf the file was.compressed (havrng the ZIP exten-
sron) you wrll ‘have to. “explode” ‘it before entering the
.ENABLE program. :From the DOS operating system C:\>
prompt;-enter [pkunzip{space}xxxxx.zip} (where “xxxxx.zip”
signifies the name of'the file you-downloaded from the
LAAWS BBS). The PKUNZIP utility will explode the com-
pressed file and make a new file with the pame name, but with
a new “.DOC” extension. Now enter ENABLE and call up
-the exploded file “XXXXX. DOC".(by following instructions
-in‘paragraph (4)(a).above iyl pnt ol oyt
ETU RO 1 Rl T i o
e. TJAGSA Publtcatzons Available Through the lAAWS
BBS. The following is.a current.list of TIAGSA publications
available for downloading from the LAAWS BBS (Note that
ithe date UPLOADED s the month and year, the file was made
available on the BBS; pubhcatron date is available within each
publication):
GO R Y Tl Vg s s D v
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N

FILENAME '~ UPLOADED = DESCRIPTION ;' '+~

RESOURCE.ZIP June 1994 - - : - A'Listing of Legal Assis-
R ‘ tance Resources, June
1994

[SYRN £

1994 AF AllStates Income
Tax Guide for use with
1993 state income tax' -
returns, January 1994.

ALLSTATE.ZIP January 1994

ALAW.ZIP " iArmy Lawyer/Military ;.
Law Review Database
ENABLE 2.15. Updated

i through the 1989 Army .
Lawyer Index. It includes
a menu system and an
L G e L * ~ explanatory memorandum,
Coama ARLAWMEM.WPF.

.. June 1990

BBS-POL ZIP December 1992 Draft of LAAWSBBS
Y operating procedures for

TIJAGSA policy counsel
representative

fu ) N1 ¢
List of educaUOnal te]evn-
sion programs maintained
in the video information

i library at TJAGSA of 4
actual classroom instruc-
tions presented at the
school and video produc-

. tions, November 1993,/ i

BULLETIN.ZIP January 1994

CCLRZIP. September 1990 Contract Claims, Litiga-

tion, & Remedies.

Consumer Law Guide
Excerpts. Documents
were created in WordPer-
- ‘fect 5.0 or Harvard Graph-
ics 3.0 and zipped into
executable file.

CLGEXE - December 1992

Deéployment Guide <+« ¥
Excerpts. Documents
were created in Word Per-
. fect 5.0 and zipped into -
fexecutable file. : " i)

DEPLOY.EXE ‘December 1992

FISCALBK.ZIP ‘. November 1990 The November 1990 Fis-
cal Law Deskbook from
"the Contract Law Divi-'.°
sion, TTAGSA.

Freedom of Information

. Act Guide and Privacy / ¢
Act Overview, September
1993,

FOIAPTI.ZIP May 1994

FILE NAME ' UPLOADED -

FOIAPT.2.ZIP. . June 1994

FSO201.ZIP  October 1992

DESCRIPTION. - 'V

. Freedom of Information ‘.

Act Guide and Privacy
Act Overview, September
1993.

Update of FSO Automa-
tion Program. Download

to hard only source disk,

unzip to floppy, then
A:INSTALLA or

B INSTALLB.

Defensive Federal Litiga-
tion—Part A, August
1994,

Defensive Federal Litiga-
t.Ion—Part B, August

L1994,

Law of Federal Employ-
ment, September 1993.

rLaw of Federal Labor-

Management Relations,
November 1993.

. Reports of Survey and

Line of Duty Determina
tions—Programmed

. Instruction.

Environmental Law Desk-
book, Volume 1, Febru-
ary 1994, ‘

- Government Information’

Practices Federal Tort
Claims Act.

September 1994 Federal Tort Claims Act,*

August 1994,

Soldiers’ & Sailors’ Civil
Relief Act, March 1994,

Legal Assistance Real
Property Guide, June

1993,

JA200AZIP  August 1994
JA200B.ZIP  “‘August 1994
JA210.ZIP November 1993
JA211ZIP -, January 1994

g el
JA231.ZIP October 1992
JA234-1.ZIP  February 1994
JA235.ZIP August 1994 -

.o fornle T
JA241ZIP. .
JA260.ZIP . .. March1994 . .-
JA261.ZIP October 1993
JA262.ZIP April 1994
JA263.ZIP "August 1993

JA265A.ZIP- - June 1994
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Legal Assistance Wills
Guxde

Family Law Guide,
August 1993.

Legal Assistance Con-
sumer Law Guide—Part
A, May 1994,

A




FILE NAME

JA265B ZIP

i

Mo T

1A267.ZIP

HECT I

S
IR

JA268ZIP 4

"."J

UPLOADED

June 1994

s .“'J) R

P
LR

July 1994 »

.
Vel
TxonoenEd

* March 1994

JA269.ZIP ' January 1994

I TECIR B A ) I

JA271.ZIP  May 1994
bt i. el 57

JAZR.ZIP

JA274.ZIP
RS ot

azsze’

[EEINE

JA276.ZIP

JA281.ZIP

" yuly 1994

‘August 1993

+:DESCRIPTION }}'. "l W

¢ “Legal Assistance Con- - -

sumer Law Guide—Part
B, May 1994.

Legal Assistance Ofﬂce
Dlrectory. | uly 1994."

Legal Assistance Notarial
Guide, March 1994,

Federal Tax Information
- Series, December 1993. ,

Legal Assistance Office
Administration Guide,

joo  May 4994, oo ol

February 1994 Legal Assistance Deploy-

b ¥ oLReT
e i1
March 1992
Cohnow A
A

Een

ment Guide, February
1994 I A

Uniformed Services For-

“" fner Spouses’ Protection

Act—Outline and Refer-
ences.

T DNOL D
‘Model Tax Ass:i‘s'tance‘
Program.

Preventive Law Series,
July 1994.

" November 1992 15-6 Investigations.

JA285.ZIP. : :.

]
i !

JA290.ZIP. '

JA301.ZIP
R

it

1

JA320.ZIP

JA330.ZIP

o,

72

JA310.ZIP"

o '-January 1994

i

‘October 1993

s-yrJanuary 1994

March 1992

cor 1993

RN |

January 1994

N oy
I It

Lo s
HRISER T ERN

- January 1994

S I

-'Senior Officer’s Legal :
Orientation Deskbook,
January 1994.

SJA Office Manager’s " .
Handbook.

Unauthorized Absences’ !
Programmed Text, August
oA

Trial Counsel and Defense
Counsel Handbook, May

- ']39?3({ RV

Senior Officer’s Legal
;; Orientation Text, January
1994,

1. Nonjudicial Punishment 1
Programmed Text, June
1993.

FILE NAME .

JA337.71IP ' ¢

R R IR s S
JA4221 ZIP Apnl 1993
N t L v ' . ‘ } " & 4 '

JA4222;ZIP ALY
e

JA4223.7IP - -+

PR DL

JA422571P - -

JAS01-1:ZIP

froim o !

JAS501-2.7IP
Straled Bt

BRI et LA
goeesek
RN

JAS05-11.ZIP .

JAS05-12.ZIP -
JA505-13.ZIP

JAS05-14.ZIP: -

‘April 1993

bl e

- April 1993
PERYI S
R AN

JA424.7IP |

. April 1993

i

April 1993

‘June 1993 |

Pl

oriT

AN P

wrie

- July:1994

July1994

AR R

July 1994
coree T nntuCourse Deskbook, Vol-
A

i July 1994

i

JAS05-21.71IP -

sl
|

v :
s

JA505-22.7Z1P: -

< July:1994

Phee oy e s

“July 1994

TR I TP BT I F
JAS05- 23ZIP "July 1994
IR R IR PRI ¢ ST F P |
JA505—24.ZP July 1994

FER R I PR S A
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1.~ October 1993 -

June l1993
Yorte Ty ‘rl ;o

SUPLOADED .

'"DESCRIPTION . /.

LR

Crimes and Defenses 1+
Deskbook, July 1993.

Op Law Handbook, Disk

1 1of5, April 1993. ' @ ¢~

Op Law Handbook, Disk
2 of 5, April 1993.

1."Op Law Handbook, Disk

3 of 5, April 1993.

Op Law Handbook, Disk
4 of 5, April 1993.

Op Law Handbook, Disk
5 of 5, April 1993.

: TFAGSA Contract Law

s BTN

Deskbook, Volume 1,
May 1993.

TIJAGSA Contract Law
Deskbook;iVolume 2, 7
May 1993.

Contract Attorneys’
Course Deskbook, Vol-
ume I, Part 1, July 1994.

Contract Attorneys’
Course Deskbook, Vol-

v ume I, Part 2, July 1994.

Contract Attorneys’
ume I, Part 3, July 1994.
Contract Attorneys’

Course Deskbook, Vol-
ume I, Part 4, July 1994.

. ~Contract Attorneys’ ' .'i.

Course Deskbook, Vol-
ume IT, Part 1, July 1994.

Contract Attorneys’
Course Deskbook, Vol-
ume II, Part 2, July 1994.

Contract Attorneys’
Course Deskbook, Vol-

ume I, Part 3, July 1994.

PR AT

Contract Attorneys’

Course Deskbook, Vol-
ume II, Part 4, July 1994.




FILE NAME

JA506-1.ZIP

JA506-2.ZIP

JAS506-3.ZIP

JAS508-1:ZIP
JA508-2.7IP

JA508-3.ZIP

JA509-1.ZIP.

JAS09-2.ZIP

JAGSCHL.WPF March'1992
. T R \EKDSA'I:. ’

YIR93-1ZIP

YIR93-2.ZIP

YIR93-3.ZIP

YIR93-4.Z1P

YIR93.ZIP

' UPLOADED

May 1994
May 1994
May 1994

April 1994

April 1994

April 1994

 March 1994

 February 1994

January 1994
January'1994

i, January 1994

January 1994

January 1994

- DESCRIPTION

Fiscal Law Course Desk-
book, Part 1, May 1994.

Fiscal Law Course Desk-

‘book, Part 2, May 1994.

Fiscal Law Course Desk-

.- book, Part 3, May 1994.

Government Materiel
Acquisition Course Desk-
book, Part 1, 1994.

RE

’ Governmcnt Matenel

Acquisition Course Desk-
book, Part 2, 1994,

Government Materiel
Acquisition Course Desk-
book, Part 3,‘ 1994,

Contract, Claims, Litiga-
tion and Remedies Course
Deskbook, Part 1, 1993.

Coatract ‘Clain‘ls, Litiga-
tion, and Remedies
Course Deskbook, Part 2,

1993,

JAG School report to

_Contract Law Division

1993 Year in Review; Part

1, 1994 Symposium.

"'Contract Law Division

1993 Year in Review, Part

* -2, 1994 Symposium.

Contract Law Division
1993 Year in Review, Part
3, 1994 Symposium.

Contract Law Division
1993 Year in Review, Part
4, 1994 Symposium.

Contract Law Division
1993 Year in Review text,
1994 Sympostum.

f. Reserve and National Guard organizations without
organic computer telecommunications capabilities, and indi-
vidual mobilization augmentees (IMA) having bona fide mili-
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tary needs for these publications, may request computer
diskettes containing the publications listed above from the
appropriate proponent academic division‘(Administrative and

‘Civil Law, Criminal Law, Contract Law; International and

Operational Law, or Doctrine, Developments, and Literature)
at The Judge Advocate General’s School, Charlottesville, Vir-
ginia 22903-1781. Requests must be accompanied by one 5-
Ha-inch or 3-1/2-inch blank, formatted diskette for each file.
In addition, requests from IMAs must contain a statement
which verifies that they need the requested publications for
purposes related to their mxhtary practme of law.

* g. ‘Questions or suggestioris on the avaxlablhty of TJAGSA
publications on the LAAWS BBS should be sent to The Judge
Advocate General's School, Literature and Publications
Office, ATTN: 'JAGS-DDL, Charlottesville, VA 22903-
1781. For additional information' concerning the LAAWS
BBS, contact the System Operator, SFC Tim Nugent, Com-
mercial (703) 806-5764, DSN 656-5764, or at the address in
paragraph b(l)h above

4 1994 Contract Law Yideo Teleconferences (VTC)
I N Lk

December VTC TOplC (tobe determmed)

5 December © 1400-1600: TRADOC 1nstallat10ns, ISC
- CECOM, DESCOM, ARL MICOM
"TACOM '
7 December  1300-1500: FORSCOM installations, HSC,

AMCCOM, ATCOM, TECOM, White Sands
~ Missile Range, Picaﬁqay Arsenal

NOTE: Mr. Moreau, Contract Law Division, OTJAG, is the
VTC coordinator. If you have any questions on the VTCs or
scheduling, contact ‘Mr. Moreau at commermal (703) 695-
6209 or DSN: 225-6209.

5. Articles

The following information may be of use to judge advo-
cates in performing their duties:

Jeffrey S. Wolfe, The Effect of Location in
the Courtroom on Jury Perception of
Lawyer Performance, 21 Pepp. L. REV. 731
(1994).

James W. Houck, The Commander in Chief
and United Nations Charter Article 43: A
Case of Irreconcilable Differences?, 12
Dick. J. InT’L L. 1 (1993),

Comment, DNA Databases: The Case for

the Combined DNA Index System, Vol. 29
WAaKE FOREST L. REV. 889.

73
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6. TJAGSA Information Management Items . . 1. 5 )
oy [EAEFIEE S B H4"l"l. ) o I T
T a ,Each member .of the staff and faculty at The Judge
'Advocate General’s Sghool (TJAGSA) has accessito the
Defense Data Network. (DDN). for -electronic mail (e-mail).
To pass information to someone at TJAGSA, or to obtain an
e-mail address _for.someone at TJAGSA a:DDN user should

send an e—maJl message (o;. S :
“postmaster@_]agSZ _|ag vrrgmla edu !: ‘
IR
b. Personnel desmng to reach someone at TJAGSA via
DSN should dial 934-7115 1o get the TJAGSA, receptlomst
then ask for the extension of the ofﬁce you wish to reach, :

- c. The Judge Advocate General’s School also has a toll-

l

2 The Army Law lerary Servrce

a. With the closure and realignment of many Anln(y installa-
tions, the Army Law Library System (ALLS) has become the
point of contact for redistribution of materials contained in
law libraries on those installations. The Army Lawyer will
continue to publish lists of law library matenals made avail-
able as a result of base closures. Law librarians havmg
resources available for redistribution should contact Ms. Hele-
na Dardone,r.lAGS DDS The Judge Advocate General’s
School, United States Army, Charlottesville, Virginia 22903-
1781. Telephone numbers are DSN: 934-7115, ext. 394, com-
mercial' (804) 972-6394, or facsimile: (804) 972-6386.

b The followmg matenals have been declared excess and
are available for redistribution. Please contact the library
dlrectly at the flddress prov1ded below.

. )
PLREPSF 23

judge Advocate, HQ, V Corps Umt 25202 APO AE
09079, has the following material:

® United States Code Annotated:

Title 11, 4 volumes, 544 to End

SGMI [ ETATS SRS SE{ AR AV P

Title 18, 3 volumes, Rulés 1 to 17.1 "

FRETSTACE N T Ty ¥ L
_ Title 26, 6 volumes, 1 to 500 ,
T e A O A 2t
AT L ol A R O L E RIS 1

C
R W R TH I TP ISR TN
R R CTLIIE L UN IYRRUE AL IR SR IR TSR
T T S & U (I FATIS
LIS S L0
SRR ' EREATN 1 o
S ' ¥ Dok S
e ST s

Title 28, 10 volumes, 1332t0 2254 ¢ v
oy -Title 29,11 to End S
CLh et A T
" Title 33,4 volumes, 1t0 End
USRS TR IOLEE BT Tou I TR L3S SOV P
i letle A3, 2 volumes Public Lands 1 to
End
- ' T N LA Vo vt HERNERTR AT

Tltle 45 1 volumes, 1to 51
foe Consututron Amendments, 3 volumes, 7:- 7 ¢
SR 14 » :
* American Junsprudence 2d, volumes 1, 2,
33, 34 34A,69 DN AN RHEN

¢ Cominerce Clearing House (State Person-
al IncomeTax Forms) volumes 2, 3 4
(. Rt R AN IR
e Umted States Tax Reporter, volumes 1-5,
7.8., 1014 and 16

e West Mllltary Justiée RepOrter. bound '
. volumes 1-31°
R DS R
P Court-Martlal Reports, volumes 1-16, 17- |
20 22-50 and 2 coples -f volume' 27, Index”
. ‘-25, 26- 50 -

¢ United States Supreme Court Reports,

. volumes 1-11, 12-21, 2230, \,31.‘35“3740 o

AB C-D EHI—M NR SZ

Dlvrsxon Law lerary USA Engr D1v SW 1114 Commerce
St., Dallas, TX 75242, Attn: Patsy Knight, commercial (214)
767-2564.

. % CCHNLRB Decisions from 1960-1993 - -

TR TR Y WY

e Trffany Real Property, updated 1992

Dk

© " '#"BNA-Environmental Reporter, Volume -~ -

P ,«/";“24‘; STRTCE U
Criomys LU
...... fus LR K Lo
» 1 g
[REAEN
e NN I [RECH I RTRSILIN ) 1 I ARV
1 IR s
oy lll ¥
1 P wI R TS RI ¢ 3 !
----- L i ‘ Lo ISIFREA AN S (S H SRR
AR BT VI O RSP NN (R P13 DIFRERAR Ft ¢ 1 FU N T | WOLE SRS AOSl PO R PR
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-

- SubjectIndex - v Db
[ SR B | ' ]
SERRE meArmy Lawyer. .. ;- R D R B S SEAE NI IO TEE:
January 1994-—December1994 B A R PRSI T ol
-A-

fffff o e b ey

,,,,,

ACQUISITION LAW SPECIALITY PROGRAM (ALS)

Defense Systems Management Colleges Program Manage-
ment Course: A Career Development Opportunity for Acqui-
sition Specialists, The, LTC Harry L Dorsey & MAJ Douglas
P. DeMoss, Apr. 1994, at 29 ‘ o

ADMINISTRATIVE PROCEDURE ACT

Judicial Réviéw of Military Administrative Decisions After
Darby v. Cisneros, MAJ William T. Barto, Sept 1994, at 3.

VADMINISTRATIVE REMEDIFS

_Judicial Review of Military Administrative Decnsrons After
Darby v. Cisneros, MAJ William T. Barto, Sept. 1994, at 3.

ANTI-DEFICIENCY ACT ..

f ' Avoiding Anti-Deficiency Act:Violations on Fixed-Price

Incentive Contracts (the Hunt for Red Ink), COL James Ww.
‘McBride, June 1994, at 3. SRRV

ARMED FORCES -
Accounting for Prlsoners of War A Legal Review of the
"United States Armed Forces Identification and Reporting Pro-
cedures, CPT Vaughn A. Ary, UCMC, Aug. 1994, at'16.

Status Under International Law of Civilian Persons Serving
with or Accompanying Armed Forces in the Field, The
LCDR Stephen R. Sarnoski, July 1994, at 29,

‘ARTICLE 107, UCMJ L
Article 107, Uniform Code of Military Justice: Not a License
to Lie, LT Brent G. Filbert, Mar, 1994, at 3.
ATTORNEYS’ FEES

Y

Government Contract thlgatlon. MAJ Terry L. Elling & MAJ
Scott L. Kl]gore, July 1994, at 21.

AWOL FEERT

A Question of “Intent"wlntent and Mouve Dlstmguxshed
MAJ Edith M. Rob, Aug. 1994, at 27 o

l""{} f“_,';‘ R B 7‘-B- R j : o
y . . T . - g‘;“ [

B]D PROTESTS see also CONTRACTS

. I TRV £5 SRR : O
, Recovery of Legal Expenses in Bld Protests Before the GAO
and the GSBCA, MAJ Henry R. Richmond, July 1994, at 3.

-C-

CIVILIANS . R R R T T A LS

Status Under Internatnonal Law of than Persons Servmg
with or Accompanying Armed Forces in the Field, The,
LCDR Stephen R. Samoskl July 1994 at 29 )

CLAIMS

L L T O T P N A
Friedman v. United States, The First Competent Board Rule
and the Demise of the Statute ‘of Limitations in Military Phys-
Jical Disability: Cases, MAJ Raymond J Jenmngs, Jr June
1994, at 25. SAT ; ;

COMPENSATION U R E

Friedman . United States, The First Competent Board:Rule
and the Demise of the Statute of Limitations in Military Phys-
ical Disability Cases, MAJ Raymond J. Jennings, Jr., June
1994, at 25.

CONSUMER PROTECTION see also LEGAL ASSIS-
TANCE

Legal Assistance as Champion for the Soldier-Consumer,
CPT Bryant S. Banes, May 1994, at 26. oA e

CONTRACTORS

Asserting Government Control over Subcontractors, MAJ
Scott. WuSmger, Sept ,1994 at 11 i PR VR

T N . ol
Techmcal Data nghts in Govemment Contractor Value Engl—
neering Change Proposals, MAJ Blane B. Lewis, Nov. 1994,
at 12,

CONTRACTS

BT

1993 Contract Law Developments—The Year in. Revxew
TJAGSA Contract Law D1v Feb 1994 at 3.

p
Asserting Government Control over Subcontractors, MAJ

ScottW Singer, Sept 1994 at 11.: B S S L SR TOO

T RPN T
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Avoiding Anti-Deficiency Act Violations on Fixed-Price ;...

Incentive Contracts (the Hunt for Red Ink), COL James W.
McBride, June 1994, at 3.

Scott L. Kilgore, July 1994, at 21.

Recovery of Legal Expenses‘in Bid Protests Before the GAO
and the GSBCA, MAJ Henry R chhmond J uly 1994 at 3.
R PR . BOE UEIOR S UL § 45
Technical Data Rights in Govemment Contractor Value Engi-
0 neermg Change Proposals. MAJ Blane B Dew1s Nov 1994
at 12 ' it i o

COUNSEL

Training Trial and Defense Counsel: An Approach for Super-
visors, MAJ David L. Hayden, MAJ Willis C. Hunter & MAJ
‘_'_Donna L."Wilkins, Mar.’ 1994 ‘at. 21 SENRNIE L P R DR
Y bed v ti(»l : r-rl‘]"h\- .
Keystones of the Military Jusuce System A Primer for
Chiefs of Justice, MAJ Lawrence J. Morris, Oct. 1994, at 15.

COURT OF MILITARY APPEALS

s o AT s e L s
Umted States v Duntan lllhe lUmted States Court of Mllltary
-Appeals Frowns on “Retroactive” Pretrial: Delays. MAJ
Kevan F. Jacobson, May 1994, at 48. e

COURTS-MARTIAL

-:Annudal Review of Dévelopmetits insInstruction$, LTC Gary J.
-Holland&MAJ R. Peter Masterton Apr.'1994,at3:t it b
RS A IR LELEAET1Y M TRNCHINY R WA U BN FY O SRR E P T8 L SR W1
,—{v ) E GO

-D-
ey e g

i 64 L 4 .
FGE SR BN AN Ph A A WA

DEBTS . g

>
4

Legal Assistance as'Champion for:the: Soldier-Consumer,
CPT Bryant S. Banes, May 1994, at26. .-, o8 .7 o0 " )
DRUGS, see also ALCOHOL VO AL D
National Guard; Drug Interdiction and Counterdrug ‘Activities,
and Posse Comitatus: The Meaning and Implications of “In
Federal Servrce "’ The, LTC Steven B Rlch June 1994, at 35.

*[““ll.’u . W [ pliir S el l it ~i llr..J)
Sdrhen o s WRe Vv '@’ sy l.‘i{», ERlt ]
St
ECONOMIC CRIMES
i"; h ‘-“V, ‘,‘““'\
Proving Economic Crime: A Guide for Prosecutors MAJ R.
JPeter Masterton, Apr 1994 atd8.l ol vty o L e
S ST wn.‘l) Gl ST
EDUCATION see also T RAINING
LA TS P TR UITe § SR T v PN 1Ts M0 SRR B SAUEAE VSR A T80 § LEET AN

Defense Systems Management College’s Program Manage-
ment Course: A Career Development Opportunity for Acqui-

IS

slnon Specialists, The, LTC Harry L. Dorsey & MAJ Douglas
“P. DeMoss, Apr. 1994, at 29.

Training Trial and Defense Counsel: An Approach for Super-

Contesting Applications for Attorneys’ Fees and Costs 'ir in 4 Visors, MAJ David L. Hayden, MAJ Willis C. Hunter & MAJ

Government Contract Litigation, MAJ Terry L. Elling & MAJ -~

Donna L. Wilkins, Mar. 1994, at 21.
ENVIRONMENTAL LAW
Operation Safe Removal; Cleanup of World War I Era Muni-

tions in Washington; D.€., LEC Warren G. Foote, Aug. 1994,
at 34.

S rneT o pane faly I L LI
v ETHIC'Sf see also PRO'FESSIONAL RESPONSIBILITY,

’Death and Dymg in Army Hosprtals The Past and Future

Roles of Advance Medical Directives, MAJ Stephen M.
Parke, Aug. 1994, at3. . - ...
EVIDENCE\ see also MILITARY RULES OF EVI-
DENCE“ e - -

1 B { I TR i
A Question of “Intent”—Intent and Motive Drstmgulshed
MAJ Edith M. Rob, Aug. 1994, at27. < le

R A v',‘\s.m‘,‘)“ (\\m-”

‘Proving Econormc ‘Crime:"A Gulde for Prosecutors. MAJ R.

Peter MaStérton, Apr 1694, at18. " M sty

......

BT et b . % M R
afe « AT N I N I S

FEDERAL RULES OF:CIVIL PROCEDURE"

SEEER S B0 S SR N ST TS B T 1V PR S R o nmnul
Amended Rule 11 Sanctions: New and-Improved,.or Just
New?, The, MAJ Kelly D. Wheaton, Sept. 1994, at 23.

5 y - K Foie
IR FEE LS i

FIELD MANUAL 100-5 OPERATIONS

S ey el at e

Role of the Judge Advocate Under the New erld Manual

100-5,. Qperaaons, The, LTC;Robert L., Swann, MAJ David
Van Brunt Price & MAJ Ann Castlghone -Cataldo, Dec. 1994,

atzsl- ISR T LTI P U BRI BT At AU LR P B B L I R
I TR I L Y S S E A £1 s S PR T RNl PR
FOREIGN MILITARY PERSONNEL ', "y

Legal Status of Foreign Military Personnel in the United
States, The, MAJ Manuel E.F. Supervielle, May 1994, at 3.

EOEIS PV Te YO R SRS S A A RE s prer i Lt i

.1.
INSTRUCTIONS

‘Annual Revrew of Developments in Instntctrons, LTC Gary ,f
Holland & MAJ R. Petelr Mas}terton A;ln' 1994 at‘_’, oL !,f

VGG

INTERNATIONAL LAW SALRERE
Status Under Inter‘riational Law ‘of Civilian Persbns Servirlg
with or Accompanying Armed Fotcés-in the Field, The,
LCDR Stephen R. Sarnoski, July 1994, at 29.
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JUDGE ADVOCATES

Managing to Lead, COL Jack F. Lane, Jr., Nov. 1994, at 28.
oy el et % i .

[N R 1 BT T R

JURISDICTION '

Criminal Offenses by Juveniles on the Federal Installation: A
Primer on 18 U.S.C. § 5032, MAJ Richard L. Palmatier, Jr.,
Jan. 1994, at3.

Legal Status of Foreign Military Personnel in the United
States, The, MAJ Manuel EF. Supervnelle. May 1994 at 3

JUVENILE

Criminal Offenses by Juveniles on the Federal Installation: A
Primer on 18 U.S.C. § 5032, MAJ chhard L Palméuer, I,
Jan. 1994, at 3. e

3T

€
LANDLORD
Securrty Deposrt Drsputes Under Vrrgrma Lanlerd-Tenant

Law: Traps for the Unwary, MAJ Michael J. Davidson, Dec
1994, at 3.

( 'LAW OFFICE MANAGEMENT

~~

Managing to Lead, COL f ackF :Larie,f Ir., Noy, , J994,2 at 28 “

i~

LEGAL ASSISTANCE

Legal Assistance as Champion for the Soldier-Coﬁs'ﬁmer,;

CPT Bryant S. Banes, May 1994, at26. |

Security Deposit Disputes Under Virg'i;ﬂa Landlord-Tenant

Law: Traps for the Unwary, MAJ Michael J. Davidson, Dec.
1994, at 3.

Survey of Soldiers on Legal Assistance, The, COL Alfred F.
Arquilla, June 1994, at 44.

LIVING WILLS
Death and Dying in Army Hospitals: The Past and Future
Roles of Advance Medical Directives, MAJ Stephen M.
Parke, Aug. 1994, at 3.

M-
MANUAL FOR COURTS-MARTIAL
Analysis of Change 6 to the 1984 Manual for Courts-Martial,

LTC Eugene R. Milhizer & LTC Thomas W. McShane, May
1994, at 40.
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MEDICAL R
Death and Dying in Army Hospitals: The Past and ‘Future
Roles of Advance Medical Directives, MAJ Stephen M.
Parke, Aug. 1994, at 3.

MILITARY JUSTICE

Keystones of the Military Justice System: A aner for
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