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The Army S th_rmlWrtness Assrstance Program S

‘ . Major Douglas K. Mrckle s ;
Ay e - . Litigation Division . - . SRR PO P

o w; ) ! aUmtedS:aZes Army Legal Services Agency

fan In" a I.I,Ctimoé’llz:“ﬂu"("""":“é".;

© “The court-martial panel has _|ust sentenced the 'accused to
erght years confinement for' attemptmg to rapé a fellow sol- «

dier. | You, the trial counsel, cannot ‘wail to get’home t0 get a
good night’s sleep. 'You think this case is over.” You go back
to your office to put the case file away for the last tite.” Your
fellow office mates, the Deputy ‘Staff Iudge Advacate and
Staff Judge Advocate (SYA)Y have been' giving you the’ ﬁsual
congratulatory offcnngs You are feelmg good about your
performance and you know that justice was done. Thcn the
Chief of Justice drops the bombshell on you. After telfing'you
what a great job you did, he asks, “What arrangements have
been made with the vrcum ‘under our victim/witness harson
program'r' coa P e e
| o A TUTE R N1 ORI P AT S
“'The usual answer 1o this question is, “l drdn‘t know there
was such a& program™ or *I didn’t think the victim was ehglble
for hny assistance oncé the trial is over.”" These answers are
common. ‘Many jidge advocates ‘dre miot aware of the Vic-
tim/Witness Asertance Program because they are not
involved in thrs area.’ et

P

Hi . G Ses Ve sl .

The purpose of this article is to remind trial counsel and

others‘invélved in prosecutmg coﬂrts-mamal that once the

verdict is in; the government's obligation to victims and wit-

nesses is far from over. “'Victims and witnesses of crimé have
several rights that you must guarantee.

This article will describe the Army’s Victim/Witness Pro-
gram. It also will discuss changes in the program as a result
of changes in Department of Defense (DOD) Directive
1030.1,! and Army Regulation (AR) 27-10.2 Tt will review the
role of the Army's corrections system in the Victim/Witness
Program, to include a discussion on the Army’s clemency and

parole process and how it affects the Hghts of victims and wit-
nesses. This article also will answer some basic questions vic-
tims and witnesses generally have about the Army’s
Corrections System. Appendrces Aand B’ are two nonexhaus-
tive lists of questions chiefs of military justice and other mili-
tary justice managers can ask their vrctlrn/w:tness liaison and
trial counsel to ascertain the effecuveness of the local Vic-
tim/Witness Assistance’ Program "' Appendix C contains a list
of references the victiim/witness liaison should have on hand
for mformatronal purposes

Overview of the Army’s -
VictimlWrtness Assistance Program ‘ i

* The Army’s Victim/Witness ‘Assistance Program' imple-
mients the Victim and Witness' Protection Act of 1982,3 the
Victims of Crime Act of 1984,% and the Victims’ Rights and
Restitution Act of 1990.5 The Army’s Victim/Witness Assis-
tarice ‘Program applies to victims of offenses under the Uni-
form Code of Military Justice (UCMJ)6 and witnesses in
proceedings conducted pursuant 16 the UCML.7 Victims of
crimes under the jurisdiction of state, bther federal, or foreign
authonues also may come under thlS prog-ram 3'_‘ ,

“The Victim/Witness Assrstance Program is based on the
idea’ that the mlhtary justlce system would not function as
effectively as'it’does without the cooperation of victims of,
and witnesses to, the crimes.? -All parties involved in the mili-
tary justice system must actively pursue the program’s goals

-of ensuring that victims and witnesses are treated fairly, with

dignity, and are subjected to minimum interference with their
right to personal privacy and property rights.10

Victims of attempted or actual violence deserve special
attention to minimize further traumatization, as do child and

I DEP’T OF DEFENSE DIRECTIVE 1030.1, VICTIM AND WITNESS ASSISTANCE (draft 1994) [hereinafter DOD Dir. 1030.1 (draft)]. At the time of this writing, DOD Dir.’

1030.1 (draft) was to be published in fiscal year 1995,

2Dep'y OF AnMY, REG. 27-10, LEGAL SERVICES: Mn.rrmw JusTicg, ch. ls (8 Aug. l994) [heremaﬁer AR 2'7 10]

318 US.C. 88 1503 ISOS 1510, lSlZ—ISlS 3146 3579 3580 (1988)
442 U.S.C. 8§ 10601-10603 (1988).

$42 U.S.C. 10606-10607 (Supp. I 1991).

610 U.S.C. §§ 801-946 (1988).

7AR 27-10, supra note 2, para. 18-1.

81d.

91d. para. 18-2.

10Jd. para. 18-2a.
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sexual assault victims.!! However, the Army’s Victim/Wit- . [ry tesponsibility to provide the service.2! Usually, the vic-

ness Assistance Program is not limited in scope to victims of tim/witness liaison is a facilitator,22 The victim/witness liai-
serious violent crime.!? The program applies to allivictims- \*": son-will ‘act as a point of contact through which victims and
adversely affected by criminal conduct and witnesses who ' '~ AWitnesses ‘may obtam information concerning, and assistance -

provide information regarding criminal activity.13' All victims - AR Secunng, “avéilable victim/witness services.??
and witnesses of crime who have suffered physical, financial,

or emotional trauma ishall_r,eceive.ass\istance and protection."{, ‘ Selecting a Victim/Witness Liaison
The terms vrct'}r)nqoarzd \fmness should be mterpreted . The vreum/v;lmess liaison should be, ;when practicable, a
broadly Famrly members, of victims, and witnesses also can commrslsmned or, warrant ofﬁcer or. cmhan in the grade of
be gnc]uded in the program when c?rtam eondmons are met 15 GS-11,or above, 240 When necessary,,an enhsted person in the
However, the term wrtness does not include witnesses grade ofE-6 or, above, or civilian, GS-6 or above may. bedes-
allegedly mvolved as coconspnrator§ accompllces, or other rgnated as the vncum/wrtness harson if a eommtssroned or
prmcrpals 16 Mrluary attorneys, should be aware of these warrant ofﬁcer is unavaﬂable 25 The victim/witness liaison
terms and should not limit themselves to on]y consrqermg the should be. fqmlhar with the mrlltaryrjustlce system and have
actual victim or eyew1tness of a crime when trying to ldentlfy the abthty to maintain courteous and .effective relations wrth
individuals who qualify for assistance under the program. the nulltary commumty. serVIce orgamzauons, and the. general
Publ'c126 siatod e B e '{ SIS B R
The SJA is responsrble for the VlctrmIWxtness Program at - Lo
the local level.!” The SJA will desrgnate one or more vic- Crvrhans are best surted for lhlS _|ob because lhey tend to
trm/wntness liaisons to -administer the _program.| 18 The SJA remain at a command location for a longer period of time.
must ensure that thlS person. is. properly trained.!9  The new The most important quality a victim/witness liaison can pos-
DOD Dlrectwe 1030 1.ywil] require v1ct|m/w1tness llalson§ to sess is an intimate working knowledge of the military commu-
attend annual. trammg that covers,,as a minimum, the, follow- nity and outside agencjes that have seryices to provide victims
ing areas: victims nghts' compensatlon avallable for vrct:ms and witnesses. . A-victim/witness liaison needs fo be aware of
and wrtnesses through ,federal state, and. !ocal agencies;. the these services to be an.effective facilitator. ,,Vrcum/wnness
govemment ] responsrbrh‘tres to, v1ct|ms and witnesses; and, liajsons who have the potential for long-term. stability,are bet-
the procedures in DOD. Drrqctrve ]030 I 20 R o ter able to develop relationships with people;in military ser-
e ) B i e onle e vice organizations as well as state run victims’ orgamzauons —
The victim/witness liarson generally is not responsible for ‘ o TR by o) 20 alning
personally prov:dmg specific,; victim/witness: serv;ces unless A vleum/wrtness liaison’s ,longevlty a]so lS a factor when it
that rndrvldual is; quahﬁed tg provrde the seryice in quesnon . comes. time to ‘notify victims, and, witnesses of their. right to
and no, other orgamzatton Or service agency exists. wrth prima- submit statements. to clemency-boards for.their consideration
= ZECa . B ey o L e an cog sl T e
e S : o
It]‘i,f{' para. 1:8;2?'~- e D A L e e et v ey adines Ll
121d, para, 18-3.7 5, =130t (x e L f:.:‘;n: LI S A A sosto voeueib Howr o7 30 Sner
S TR T O TS TR S Sheon Ty e e dnaenenn O sl eennedu o
Bid. . Do hiw b SOV AR oz L L3000
Mg ey weninds 0 borgn Pef BT LA VN ¢ s TR 141) ISt I (AL
t51d. p;sﬁzl%:"ié-al g s qp ot el vt g Ly T R R T
16/d. para. 18-5b, T o T
171d. para. 18-9b, .~ # = To seur LML oo Pre s DA vt e T e g ;»111\::"::: ;l ’“ ‘ F! ; “'1;":.\ K
1814, para. 18-10a. )
LIV A e s BT et B T s LTI g san e T T

1914, para. 18-8. Staff Judge Advocates should send thelr vrctrm/wrtness liaison to one of the training seminars that the Department of Juetroe is sponsonng for the
DOD on Victim/Witness Assistance. The Department of Justice has planned three seminars during fiscal year 19951 !

20DOD Dir. 1030.1 (draft), supra note 1, para. F.5.
21 AR 27-10, supra note 2, para. 18-10a.

25,

Bld. . [ RS ‘,’, RIEPTTUNT I A3 IR A ;/—‘
24/4. para. 18-10b.

2350,

%14
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on matters such .as the perpetrator’s ‘eligibility for ;parole.: If
the victim/witness liaison is a soldier, a greater llikelihood
exists that he or'she will transfet to another assignment before
the perpetrator:is eligible for-a clemency: hearing.: If the-trial
counse! who prosecuted the case has also transferred to anoth-
er post, the victims and witnesses will have no familiar person
to turn to when they need to dlscuss therr nghts in this matter.
A clvrhan paralegal in the cnmmal law, drvrsron is best suit-
ed for the position of victim/witness Jiaison because the para-
legal is closest to the people identifying and working with
victims and witnesses. However, because personality is cru-
cial in being.a successful victim/witness liaison, it may be
appropriate to designate a civilian in another section of the
SJA office—such as, the:legal assistance ofﬂce——as the yic-
tim/witness liaison. : D P

TR e P

Vlctrms nghts

300

Army, Regulatzon 27 10 specrﬁcally sets out the hghts of
v1ct1ms Under this regulatlon a crime victim has the rlght to
be treated with fairness, dlgmty, and a respect for privacy; be
reascmably protected from the accused offender be notified of
court proceedings; be present at‘all public court proceedmgs
related to the’ offense. unleSS the court determines that testl-’
mony by the victim would be materrally affected if the victim
heard other testimony at trial, or for other good cause; confer
with the attorney for the government in the case; ‘testitution, if
appropriate; and receive information regarding ‘onviction;
sentencing, imprisonment, and release of the offender from
custody.2’ The new version of AR 27-]0 contains posttrial

notification requtrements that were deleted from the previous .. -,
edition of the regulation.2 _This emphasnzes the: government s

obligation to victims and witnesses after the defendant is sen-

tenced. [

The new versro‘n'of DOD Drrectrve 1030 l also specrﬁcallyl'

requires that sentencing authorities, convening authontxes. and

clemency and parole boards consrder making restltuuon to theif

victim a condition of granting pretrral agreements, reduced
sentences, clemency, and parole.?® It also wrll make mdwrdu-
als other than investigators and lawyers more aware, of vie .

Apdparate6 L SRR

R

24, paras. 18-17b(8), 18-17c." :

22DOD Dir. 1030.1 (draft), supra note |, para. D.5.
314, para. E3.c.
3L AR 27-10, supra note 2, para. 18-11a.

2Jd. para. 18-11b.

S

tim’s rights. It will require Service Secretari€s to ensure that
chaplains, health care personnel, family service center person-
nel, unit commanders, and corrections personnel receive
appropriate trarmng to comply wrth victim. assrstance guld-
ance30 Poamt b crle o, .
lnitlatmg Vlctlm/Wltness Assrstance

wi o sy e

The ﬁrst step in vtCtlm/Wrtness assistance is identifying vic-
tims and witnesses who are candidates for assistance. Law
enforcement and investigative personnel usually initiate vic-
tlm/wrtness assnstance when they tell v1ct1ms what emeérgency

edlcal and socral care i$ avallable to them 31 These agencies
are - the obvtous startmg pomt because they usually are the first
bnes on the scene of a crime. The victim/witness halson
shéuld ensure that the mvestrgatrve agenc1es provrde the. vic-
tim with the victim/witness liaison’s name, location, and tele-
phone number,32, The victim/witness liaison will provide a
victim/witness mformatron _packet to any known victim. at
least at the time an Artjcle 32 investigative officer is appoint-
ed or. when charges are referred to court-martia] 33

[ A

The leadershrp in the SJA ofﬁce also can keep track of the
ldenuﬁcatlon process when they read the daily military. polree
blotters. These leaders should read the -blotters not only: with
an eye towards cases that need prosecution, but also for possi-
ble victims and witnesses who may require assistance. . -

i ' ‘ EEFARE TN P LEIE LATR R Ean " !
Victim/Witness Services

Once a vrctlm or witness has been identified and contacted

‘ ;:nthe victim/witness liaison needs to’ 1dentrfy what servrces are
“available for the’ vrctrm or witness and decide what servrces

might apply. The victim/witness liaison will assist victims of

]"crlme in obtarmng ﬁnancnal legal and other socral servrce;
support by informing them of the public:and private programs

that are available to provide counselmg. treatment, and other

, support.3’ Examples of soclal servrces that may be available
‘to victims on a mrhtary installation*—in addition to medical

treatment at mlhtary treatment facilities—include services

such as the Army Commumty Servnces Program,36 Army,

. para 18-1ic. A sample Victim Information Packet is located in AR 27-10, supra note 2, Appendix D.

M4, para, 18-12b.

3514,

A FESVATEA LRI RS

daluyar e gl R ol o

3% DEP’T OF ARMY, REG. 608-1, ARMY COMMUNITY SERVICES PROGRAM (30 Oct. 1990) (describing a variety of programs that victims and wrmesses can use) These
programs include family assistance during emergencies, relocation assrstance, foster care, famﬂy employment and ﬁnancral assistance, as well as the - program most

military attorneys are aware of, the Family Advocacy Program.
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Emergency: Relref 37, Legal ‘Assistance,38 the Amencan Red
Cross, and Chaplain Sérvices. ¥, =~ ! :
P2 SERVRNS B DR L B S i ! '

-1 iVictim/witness liaisons also should be knowledgeable
about civilian community-based victim treatment and com-
pensation programs. Department of Defense Directive 1030.1
will require yictim/witness liaisons to have a copy of a soon fo
be published Department of Justice pamphlet that details each
state’s victim/witness -compensation: programs and points of

contact for that program a4 oy

For famlltes of soldters who are ]eavmg the area the vic-
tim/witness ltatson should work wrth the Transportatton Offi-
cer to assist wtth the transportatlon and shtpment of househol
goods These servxces are available to victims and wnnesses
who are famrly members of the accused, even if he or she
recewes a punmve or other than honorable dlscharge a2 - i

: 'As a ready r‘eferen“ee ‘the wcttm/wntness liaison should pre-
pare’ a list detailing those agencies, both in the military com:
munity and in'the civilian community, that are available to
provide assistance. This list should have, as a'minimum, a
summary of the services that the agency can provide, the
applicable regulation that details the - services to be provided,
the' point' of contact for each of these agencies, and a phOne
number where the point of contact canbe reached. \: iV

TR TN T TN VY ST S AN PO (O

Thc victim/witness liaison also will'be required to tnform 8

compensation under federal law.43 These laws provide for
compensation of dependents of military members who are
separated 'from. the military for abusing their dependents.#
Dependents who .are victims of abuse by military:members
who are losing their right to retired pay as a result of abusing
their dependents, may be entitled to a portion of that retired
pay under the law.45: Victims who are dependents of members
separated for dependent abuse, but are not retirement eligible,
are eligible for compensation.#6 Victims who are abused by
their retirement e'ligible‘ sponsors also are eligible for medical
and dental care, commrssary and exchange pnvxleges 47, '

Notifymg Victtms of Thetr nghts U

i LN P
‘Vtcums should be adwsed of the stages in the military
criminal justice system and the role that they can be expected
to play in the process.48 Most victims are unfamiliar with the
criminal justice system in general and of the military criminal
justice system in particular. Explammg the system and the
erttlcal e1ements in the system is 1mportant Some of the areas
that vrcttm/wrtness ltatsons should discuss are preferral of
eharges, the role of the commander _]Ul’lSdICtlon the range of
pumshments ‘the different level of courts——such as, the differ-
ence between a general and a specral court-martlal—the Arti-
cle 32 hearmg. the key. players in the system—such as, the
prosecutor defense attorney, and convemng authority—and
the importance of certain events that affect the handlmg of the
case, such as pretrtal confinement4 - ., o

l(t'

victim of a dependent-abuse offense that they have a right to

i 0 SN Sk T A

Y A

Lo rtos Lo Dttt o i

1"DEP 'r OF ARMY, REG, 930-4 ARMY EMERGENCY RELIEF (4 Sept |992) (descnbmg Army ‘Emergency Relief (AER) servlccs) The AER's pnmary program pro-

vides emergency ﬁnancml assistance to eligible individuals 1o include Ionns or gmnts for basic needs."'When ¢circumstances Jumfy. assistance also may be given for

dentaleare.eyeglass,es hennngmds wheelchairs, orsimllarneed: : et e et e e ]

s ] 4 Gt Vil

‘lRSee DEP'T OF, ARMY REG 27-3 : LEGAL SERVICES: | THE ARMY LeGaL AﬁS\ISTANCE PROGRAM (30 Sept. 1992) (describing Army legal assistance services available

to eligible tndw\duals) ‘A legal s assrctance attorney can asstst victims and wunew:s in 2 vanety of mens The legal asststance office should be contacted as 8 matter

of course 1o’ inquire On poscrble asstqtance in most cases (I AR VTR SRR T :
oo NSO .

»¥Dep'T oF ARMY, REG 930«5 )THE AMI:‘.RICAN RED Cnms (19 June l973) (detmlmg the servlcee that the Red Cmsq pro des Army penonnel) The Red Croes can

provnde ﬁnnnclal asststance dnd referral servtces to agenc:es specraltzmg in legnl aid, medtcal or psychmtne eare em oymcnt or famtly and child welfare agen-

cies. POL G b fEee : ! :

it T
-\1 o Pl s

[N

40DEP 'r or ARM\; REG 165 l CHAI’LAlN SERVICE.S (31 Aug. l989) (descnbmg the pustoml care that Army chztplams can provlde to Vtcttms and wnnesses) The
regulations referenced supra notes 36- 39 ‘are o good resource to get a'general idea on what Services may’be available at your installatioh! Victim witness liaisons
should contact each of these agencies at their installation to determine the actual services available at that installation.

4'DOD Dir. 1030.1 (draft), supra note 1, para. E.3.¢; Telephone Interview with Susan Shriner, Program Specialist, Office for Victims of Crime, United States
Department of Justice (March 8, 1994). This manual, custently being called the Department of Justice Federal Crime Victim and Witness Resource Guide should
be an all-encompassing reference manual. It will include phone numbers for points of contact located in every state that deals with victim/witness assistance. It
also will include phone numbers for points of contact in the federa! system as well as fact sheets on what services and resources are available to victims and wit-
nesses. . . e g . .

42 AR 27-10, supra note 2, para. 18-12b(7).
43DOD Dir. 1030.1 (draft), supra note |, para. F.2c. . .
4410 U.S.C. § 1058 (Supp. V 1993); § 1408(h) (Supp. IV 1992). ‘

4514, § 1408(h) (Supp. IV 1992). ' o

PRI 4 S i I Y ” . P ey L e VR LTINS P ~ %
LML FE A AT ool et S il HECEER RPN PR I . Rl

4614, § 1058 (Supp. V 1993). Unfortunately, as of this writing, regulatlons have yet to be promulgated to provide a means to effectuate this statwte., , . .
ay, § 1408(n)(9)(A) (Supp. IV 1992). , » .
48AR27-IO :upranotez para, 18 B R e ,;5«:,~ ‘

B 1d. app. D. Appendtx D sets olt most of this mformntton in 2 Rarrative fashion that is part of the vncumlwntness mformatton packet.‘
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On request the victim must be notified of any. results in the
case.30, Unfortunately, once. the court-martial is- concluded,
the|vnct1m is not always notified of- the results, especially if
the convening authority granted clemency. The new DOD
Directive 1030.1 requires that on request; the victim must be
mformed of any clemency, where the perpetrator was con-
fined and how much of the sentence the perpetrator could
serve.S! T R tE R

..., - Commanders’ Consultation with Victims .-, ;.
Cerhmandel}s ordinarily should rbl;.ie_f .the ;vietim's of ctdmes
caused by perpetrators in their unit.on decisions not to prefer
charées decisions on pretrial restraint of the offender or of his
or her release, pretrial dismissal of charges,;and, pegonallons

of p;etnal agreements: and their potennal terms.52 Fiv

A commander may des:gnate ‘someone else to perform thls
task. 53 The designee should be from the SJA office, and usu-
ally is the trial counsel or the victim/witness liaison.34 A
crime victim should have an advisory role in:decisions involv-
ing ‘the areas discussed above.55 Although the victim's views

should be considered, the commander has the f nal responsx-z

hlhty{ to take appropnate acnon 36

b S S R g
Vlct)m consultatxon may ‘be. hmxted when justified.57 :Some‘
justifications include avoiding endangering the safety of the’

victim and witness, jeopardizing an ongoing investigation,

dlsclosmg classified or privileged mformanon, .or unduly~

delaymg the disposition of an offense.’8 o

”DOD Dir. 1030. l (dmﬂ). supra note I pam F 2. g(7)

5'ld‘pa.ras F2lF2.m ¥ e e 1

P o U TR Uy

-"2Ali 27-10; supra note2 para 18 i"

5314 para. 18-14b.

5414, paras. 18-14a, 18-14b.
33]d. para. 18-14c.
361d,

S1d.

581d.

59Jd. para. 18-15a.
60/d.

61 Id. para. 18-15b.

S I N R SRR CEARE I v IR FAR AT I 1 SHER S I S A RS

yiudne o Property Return and Restitution

Property that has been seized from victims to be used as
evidence will be returned to the victims as expeditiously as
possible.5? Victim/witness liaisons will inform victims of the
applicable procedures for requesting return of their property.%
Victims should be told that sometimes the evidence must

iremam in the hands of Jaw enforcement officials for an
’extended penod of time.

! Vlcums also shouid be informed of the various means
available to them for seeking restitution for personal injury or
property damage.§! When applicable, the victim/witness liai-
son should inform the victim of UCMJ Article 139
proceduresS? and the United ‘States Army claims system, pri-
vate lawsuits, and any crime victim compensation available
from'tivilian sources.83 The local claims official is the best
pomt of contact for v:ctlms and witnesses who need advice in
thlS area
2 Protection of Victims and Witnesses

'Victims and-witnesses should be advised that tampering
with or retaliating against a victim er witness is a ‘crime 4
Intimidation and threats to victims or witnesses, obstruction of
justice, and subornation of perjury are offenses under the Uni-
form Code of Military Justice.55 Victims need to know that if
they are threatened, harassed, or intimidated, they should
report it 1mmed|ate1y to the military authorities.56 - Victims
and ‘wnnesses also can be temporanly attached or permanently'

'w,s -

6210 U.S.C. § 939 (1988). Victinvwitness liaisons should have a copy of the Robert Frezza’s note on assistance to victims and witnesses using Amcle 139, UCMJ
procedures; see Claims Report, Article 139 and The Victim Witess Protection Act of 1982, ARMY Law.,, Jan. 1982, at40. . ‘ . Coeed

63 AR 27-10, supra note 2, para. 18-15b. . ., ..

i

6418 U.S.C. §§ 1512, 1513 (1988).

65These are all offenses under UCMJ article 134. See MANUAL FOR COURTS-MARTIAL, United States, pt. IV, § %(obstmegiqn of justice), § 98 (subornation of per--

jury), § 110 (communicating a threat) (1984) [herelnaher MCM).

SRR UNTDR AR RN SIS BV

66 AR 27-10, supra note 2, pam l8 16a

cor, i T
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reassigned, and given other protective assistance if their safety
is threatened.5?

ol g o ernit e e bosior Rnad end el o Bl

- Trial counsel -need 'to ibe aware of these provisions so''that
they can advise commanders séeking ways to protect ittims
and’ witnesses.' Trial counsel also need to know, about!the
process for. getting temporary restraining orders ‘and the com-
mander’s ability:to give a:lawful order for accused suldiersto
stay away from victims and witnesses. ' In cases where reas«
signment is considered, your local personnel officer should be
contacted. .iThe personnel officer may ‘be.able to: obtain’an
emergencj/ reasmgnment m some cases.58- = nidy o sl
an TSP T 2 Y oo o
‘ i Vlctlm/Wltness Llalsonas Wltnesg Intermedxary i.,.,.’

«

R T TN PR F Ca

The v1ctrm/wuness halson may ect@s an mtermedlary
between a witness and representauves of the government and
the defense for ;he purpose of arranging witness interviews in
preparation for trial.® The victim/witness liaison should con-,
sider, however, the requirement for equal access to witness-
es.’ The victim/witngss liaison ;must ensure that the
witnesses are treated with dignity and respect and that their
other.rights are guaranteed.?!, . The victim/witness liaison
should not be used to prevent the defense from,gaining access.

to WltnCSSCS 72 T Y R ey bes mesanbisinT
‘ CoE R ST LN O O PRI TR TR Pt W D VI R R P 1]
by, Wltness Expenses CET T ) ot
i : conrdy oo yed

Wxtnesses requested or ordered to appear at Article 32
mvesugatmns or. courts-martial may be entitled to reimbyrge-.
ment for certain expenses.’ The victim/witness liaison
should help the witness obtain timely payment of fees and
related costs.’ Some of these costs include travel costs, per
diem, child care, and parking,7’

The victim/witness liaison should have a point of contact at
the local finance and accounting office who is aware of the

67 1d. para. 18-16b.

Victim/Witness Assistance Program; {s-sensitive to2the heeds
ofthe victim] andappreciates that timely payments lessen-an
already difficult situation)” These costs usually can be caleu:
Tated before the victim-or-withess arrives at the office so a parU
tial paymehtvcan te made before or yrmmédlately after
an‘lva] 76 oy TIORS £ TN
Dlurescttugung ot wuenins L [T O ‘.m: R

Waltmg Areas at Trial

FAE A TERR N I1 S

At courts‘martial: and {hvestigative proceedings, victims
and government witnesses should, to the extent possnble be
afforded‘the’ opport{lmty 10 wait in an area ‘separate from the
accused or defénse Witnesées 'to ‘avoid embarrassment. ‘coér-
cion, ‘ot simildt emotrona] distress.”” If'possible; 'somebne
should stay’ th the vnct:m #nd wntnesses while they are wait~
ing to testify. “THI§ person-éan answer the questions that'they
might have and provrde them secunty

B4 A7 PR :

2 hig J\Posttrial Vnctxm/Wrtness Assrstance "‘".,& 58
.". Vot ernti ot dvare o 4
-iThe: ?vzenm/wnness, harson must !de,termine if the victim:or:
witness wants to-be hotified.of the perpetrator’s release from
confinement;?® Release from confinement includes.comple-:
tion of sentence through either minimum or maximum release!
dates, release on parole (to include temporary home parole,
temporary.-€mergency home:pardle; «ar parole granted-by a

w(;ql

acdmvpagcs et o) e s

legal authority), death, escape,:placement.in aiwork release

program iwhen the place of employment: is located loutside of
the -installation boundaries; release :through iclemency ‘action;:
or any similar type of action:releasing the prisoner from incar-:
ceration away from the installation.”

The victim/witness, liajson. also will determme if the victim
or witness wants to be notified of clemency or parole acuon,l
or be given the opportunity to submit information or’ appear
before the Army Clemency and Parole Board during clemency
and parole hearings.80 If the victim or witness wants to be

GEERE T ey M

68 See DEP'T OF ARMY, REG. 614-200, ASSIGNMENTS, DETALLS, AND TRANSFERS: SELECTION OF ENLISTED SOLDIERS FOR TRAINING AND ASSIGNMENT, ch. 3, sec. I, (17

Oct. 1990).

6 AR 27-10, supra note 2, para. 18-16d.

0 8ee id.. MCM, supra note 65, R.C.M. 701.
71 AR 27-10, supra note 2, 18-16d.

214,

/4. para. 18-20.

74 Id

PLE gl o . [ e i L .

<

75DOD Dir. 1030.1 (draft) supra note |, paﬁ\ thu) A1

76 DEP’T OF ARMY, REG. 37-106, FINANCE AND ACCOUNTING FOR INSTALLATION: TRAVEL AND TRANSPORTATION ALLOWANCES, Bard. 13:73'(31 Jan. 1990).:

77 AR 27-10, supra note 2, para. 18-16c¢.

78DOD Dir. 1030.1 (draft), ‘supra note™t paras. F.21, F2dm, b 2 bovd s

79Message, Headquarters, Dep’t of Army, DAMO-ODL, subject: Victim/Witness Notification (031514Z Sep 93) [heremafter DA Message]

8014,
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notified of the clemency or parole hearing, the victim/Witness
liaison will obtain the current address or anticipated address
from the victim or witness.8! ;- This_information will be pro-
vided to the local Army corrections systems facility comman-
der or installation military police representative tesponsible
for the initial incarceration, pending determination and trans-
fer of the prisoner to-the permanént incarceration location.82
The victim/witness liaison will transfer victim/witness infor-
mation so that it is not dlsclosed to theé prisoner or other unau-
thorlzed personnel 83 porekinerra S i
H 1 e . oot

If the victim desrres notrﬁcauon, the vrcnmlwrtness halson
will not ‘only notify the gaining corrections: facility, but also
send notice to the Department of the:Army’s central reposito-
ry of the victim's request to be informed concerning offender
status and changes to offender status.84. This is a new require-
ment in DOD Directive 1030:1, ‘ Unfortunately, the Army (3
central reposrtory has not been established.85

TR ) !
P The Army s Correctlons System
AT TN : EoL PR S g
“The Army’s corrections system is usually even -more for-
eign to victims and witnesses than the military justicé system.
The followmg isa general overvrew of the Army s correctrons

system : e e

ed States and overseas. Where a soldier sentenced to confine-
ment ultimately is confined depends on the amount of
confinement that the soldier was sentenced to and where the
soldier was sentenced at.86

8lyd.
B2/d.
Bd.

84DOD Directive 1030.1, supra note {, para. E.3.d.

. ‘The United States Disciplinary Barracks at Fort Leaven-
worth, Kansas, is the long-term confinement facility for all the
services.57, Soldiers:who receive a sentence of greater than
three years of confinement are sent to this facility.3

-.Soldiers sentenced to confinement for three years or less are
confined-at several regional confinement facilities.8? = A sol-
dier is usually sent to theiregional facility closest to where he
or she was sentenced.% These regional facilities are located
at Fort Knox, Kentucky; Fort Lewis, Washington; Fort Sill,
Oklahoma; Fort Hood, Texas; and Fort Carson, Colorado.?!
Soldiers who are sentenced to confinement for ninety days or
less at Fort Riley, Kansas; or Fort Benning, Georgia, can serve
their time at facilities at these installations.9, -

The Army has conﬁnement facrlrtres located overseas as
well. ‘These facrlmes act as holding facilities for convicted
soldlers awaltmg transfer to a statesrde confinement facility
and’ a]eo conﬁne soldlers sentenced to conﬁnement for nmety
racks, Manhelm Germany; Camp Humphreys, Korea; Quarry
Heights, Panama; and Fort Wamrrght, Alaska.9‘4_\

Once conﬁned a soldler rarely serves the full sentence to
conﬁnement 95 ' Soldiers are eligible for several programs that
can grant conditional release from confinement, reduction in
sentence, or administrative credit that acts as a reducnon to
the sentence.%

Parole is a release from confinement to the -community
under the supervision of a United States probation officer.%?

85Telephone Interview with LTC Conover, Chief, Comrections Branch, Department of the Army (March 7, 1994).

86 1d.

87/d. PO TR G R AR R

88 1d.
8/4.
Nd.
o1id.
9NK.
93 1d.
%4yd.

95 Id.

9 4. see also DEP'T OF ARMY, REG. 15-130, ARMY CLEMENCY AND PAROLE BOARD (9 Aug. 1989) [hereinafter AR 15-130].

97 AR 15-130, supra note 96, para, 1-3.b(2).
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Parole must be requested by the inmate and can baly be grant-

ed if certain conditions are met.?8 - The prisoner must have an
approved court-martial sentence that includes an unsuspended
dismissal or punitive discharge or have been administratively
discharged or retired.® The prisoner must have served at
least one-third of the term of confinement, but in no case less

than six months.’® Soldiers sentenced to life in prison 'must.

have served at least ten years of their sentence.!0! A prisoner
sentenéed to death is not eligible for parole unless the sen-
tence is commuted toa lesser pumshment 102 .
i e [RETTUE o I
Clemency:is ‘2 Temission or suspension of the unexecuted
part of a court-martial sentence.’03 An inmate’s eligibility for
clemency depends on the original length of sentence.!04
Clemency will not be granted when the sentence to confine-
ment is less- than twelve months 105 Pnsoners Servmg sen-
tences of greater than tweive months conf' nement w1li be
consxdered for clemency at various tlmes whlie servmg lltelr
sentence dcpendmg on the ongmal length of- the sentence

ad_]udged

T S

A prisoner also'cart“recéivé administrﬁtive' credit for ‘work
performed while confined. 106 This acts as a day- for-day sen-
tence reduction that is dependent on the type ¢ ‘of work the pris-
oner performs 107 The decision to grant this “good-time”
sentence abatément j 1s up to the confmement facility. Comman-
dant 108 . Loy

[P O P U R SR PR Sy

%814, para. 3-1.¢(1).
991d, para. 3-1.c(l)(a).
1004, para, 3- L.e(1)(c).
101 4.

102 /4, para, 3-1.¢(2).

10374, para. 1-3.b(1).

10444, para. 3-1.b. O AN PR B R ENE S

1051d. 3-1bq).’

106 DEP'T OF ARMY, REG. 190-47, UNITED STATES ARMY’S CORRECTIONAL SYSTEM, paras. 6-9¢, 6-9d (1 Nov. 1980).

107 Id

1084,

1DA Message, supra note 79, para. E.1.
1moyg.

ug

124, para. E(3).
1314, para. E(4),
N4y

oo vie -4

1S4 . ] REANRTE B YR LA it {

US§DOD Dir. 1030.1 (draft), supra note 1, para. F.4.a.

o PR T R B PR Tl NNV i PR « - R U N IR I B P
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HVictlm Notlﬁwtlons While Prisoner Is’ Oonfined
b h. TN ¢ Pl (N SR TA i C A R C B W IR EE o

uOnce i wpnsoner has been‘confined to an Ammy Correcnons
System: facility, the wictim or witness will be notified by the
nmiost ‘expeditious ‘means, practical.}% . Telephonic notification
of victims and witnesses willbe confirmed in writing. 110 The
Army: Corrections-System :Facility Commander will-send the
victim or witness, by certified mail, returti receipt tequesied, a
Jetter informing the victim or witness of the proposed actions
concerning the particular prisoner that they are interested
in.11! The victim/witness will only be notified of a decision to
release a prisoner from ¢onfinement;and not have the. ability
to comment on that decision.!12 They will.have an opportuni-
ty, however, to submit matters before-a decision is made on
action dealing with, a parole or clemency matter.!!3..Corre-
spondence concerning parole;or clemency actions will inform
the requesting victim-or witness of the upcoming event and
provide the address and point of contact at the clemency and
parole board, from whom additional information is avail-
able.!'* This correspondence also will inform the victim or
witness that they can submit correspondence to the board con-
cerning the action orgmay choose to appear before the board at
thexrownexpense s - o G s L
Department of Defense Dlrecuve 1030.1 requrres tlxme\ coh-
finement facility to contact the Army’s central repository to
determine if anyvictim or w1tness has requested notification

in the offender’s case.16 0

Vo baueo. LT enn Ln Lwr s s s b T

Ter o oy ba sy
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- Conclusion .
The Victim/Witness Assistance Program is an important but
neglected area in the military justice system. Greater empha-

sis needs’to be placed on the government’s obligations.

towards victims and witnesses after the sentence is handed
down and the perpetrator is sent to jail. Training is the key
component in ensuring that an Effective victim/witness pro-
gram exists at your installation. The mandatory training pro-
visions for all players in the military justice system in the
upcommg DOD Directive emphasxze this point..

Appendxx A-
Basic Questions for
Evaluatmg the Vlctlm/W ltness Program
N | ERR i
1. Whois the vnctlm/wnness Tiaison? '

2..How long has this person been in the position? .. . .

3. What specialized training has the victim/witness l‘iaison
undergone? ‘

4. What training programs are available in our state?

: SERNE I S
5. What training programs are budgeted for the current and
next fiscal year for the victim/witness liaison to attend?

6. How many active files of victims and witnlesse,s are we
maintaining? How are we sending the victim/witness requests
for postirial notification to the Army’s central repository?

7. What procedures are m place for notlfymg v1ct|ms of thelr
nghts" v

8. How are commanders consulnng ‘'with victims about pre- _

ferral of charges and other thmgs of that nature" Ny
9. What are the agencies on posl that the v:ctlm/wnness Ilal-
son has been dealing with and who are the appropnate points
of contact at each agency?

10. What state agencies are available for assnstmg victims and '

who are the points of contact at these agencxes"

11, What procedures are in place for ldentlfymg v1ct1ms and

then noufymg them of their rights? ‘

12 Ask to see a copy of your command s vlctxm/w:tness

information packet. Is the 1nfonnat|on set out in AR 27-10,
chapter 18 and Appendlx D, included?

13. How many. vnctxms ﬁled Article 139 clatms in the last two
years? , . - (

14. Is there a separate wamng area at courts-martial and
investigative proceedings for victims and government wit-
nesses located away from the accused or defense witnesses to

avoid possible embarrassment, coerclon, or sxmnlar emohonal
distress to any person? , F S

15, How many times has the victim/witness liaison acted as
an intermediary between a witness and the defense counsel? :

16. :Does the victim/witness liaison remain with victims and
witnesses during the interview with the defense counsel? . @

17. How and ‘what are victims bemg adwsed of concemmg
the status of their cases? - : TR

18. What expenses are reimbursable to the witnesses required
to be at courts-martial?. .

19. Who is the point of contact at the ﬁnance ofﬁce that
processes witnesses’ vouchers 50 that they can be pald expedl-

tiously? Ve R

20. What confinement facilities are our soldiers sent to and
who are our points of contact there regarding victim/witness
assistance?

Appendlx B

Questlons to Ask Tnal Counsel to Ascertain Their
Awareness of the Victim/Witness Liaison Program

1. Who'is the victim/witness liaison on post?

¥

2..:How many times have you used the victim/witness liaison

‘- as a trial counsel?

3. What role does the victim/witness liaison play in the mili-
tary Jusuce system and what services are available to victims?

4. What role does the command play in consultmg wtth vic-
ums when (prefemng charges. e )? ' : :

5. How many tlmes have you acted as the commander S'
designee when informing victims about the charging process?
6. What can a victim or wutness get reimbursed for if requnred
lo be ata proceedmg" . :

7. What can be done to protect a vnctlm or thness from bemg .
harassed or nntxm:dated?

8 How are thnesses and v1ct|ms nouﬁed of mal outcomes
and rights before clemency hearings? o B

Appendix C
VictlmIW ltness Prog 2 ram References o ‘v
1. Victim and Withesses Protection Act of 1982, 10 US.C.
§§ 1503, 1505, 1510, 1512-1515, 3146, 3579, 35.80'(1988).

2. Victims of Cnme Act of 1984, 42 U.S. C §§ 10601-
10603 (1988).
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1:3::iVictims” Rights and Restitution Act-of; 1990 42US.C.
'§8 10606-10607 (Supp. ITI 1991). - CRRILT L L e

410 U08.C. § 1058-(Supp. 'V 1993);. lOUSC. §'1408(h:)
(S“pp v 1992) TN FTFIVFREOSPEE T I S5 TR _"..‘li AT

L.5: Dep’t of Defense: Dtrecttve 103() 1, Victim and Wltness
Assistance (Draft:1994). o /0 iy st waviah s o0y,

::6.: DEP"T.OF ARMY, REG. 27-10ILEGAL: SERVICES: MILITARY
JusTicg, Chapter 18, Victim/Witness Assistahce (8 Aug:!
1994),

R R A1 (7 JLE B IR T w8t

7. DEP’T OF ARMY, REG. 15-130, ARMY'CLEMENCY. AND!

PR LIS 1 A R LAY A I S

s

9. Criminal Law Division'Note, Victim-Witness Assistance,
ARrRMY Law., June 199], at 63.
,b PR o il \y I’ ! ‘“” RN Ii’t' l }1"';)'4‘1
- 10: Clmms Report,'Arucle 139 and the Vtcttm and thess
Protéction Act of 1982, ARMY Law:, Jan. 1988 vat 40.. i
foolr st woneinne wol e Lus e ke whanve
11..Department of Justtce Pamphlet {Department of Justxce :
Federal Crime: Victim and ‘Witness, Resource Guide (Draft
1994)y igime g el T e
RSN S VI OO RO R4 T AEVETRE PRI SV 1 IO TR
12. National Organization for Vtcum Asertance (NOVA)
General information may be obtained by writing to: NOVA,
1757 Park Road, NW, Washington, D.C. 20010 or by calling
(202) 232- 6682

i‘v\ i

‘/v Lo

PAROLE BOARD © Aug 1989). SRR DS ILE SR
- stot sl et e bk vy g w2 endVT 08 13. General information'can be obtained by calling the Pro-
18 ‘{Criminal Tiaw Division’ Note;' State’ Compématzon for: gram Specialist, United States Department of Justice, Office
Victims of Crime, ARMY LAW., Mar. 1992, at 51. Colisoh for Victims of Cnme at (202) 307-5983. T UL U
ot e sy ot Anaeag e lf-rl'; O Y ) i ' ¢ ~
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, Techmcal Data nghts in Government Contractor., ......... ..., =,

e . h ey A 5
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Through a variety of techmques the govemment encour-
ages its contractors to'éver greater innovation and 'efficiency.”
In the long run, this innovation and ‘efficiendy should result in -
the government obtaining better supplies and services at a
lower cost 16'the: taxpayer Value' ehgmeermg 45:an gcqhisi-~
tion techiidiie desigried to achieve all three ‘goals: ihtiovation,’
efﬁcxency, and above all cost savmgs

PE.
Yre Yoo Lk . P
STt ‘ [ N S

P I

On the other hand, a government contractor is'in business to'
make money. To do that effectively, it must maintain every
possible advantage over its-competitors. ‘To that drd,-contrac-*
tors seek to keep their innovations secret.” Unforfunately; sub- -
mission of an innovative, more-efficient solution to a
govemment requtrement through”d value engmeermg proposal &
means that, at least to the government -the innovation is no
longer secret. SRRTIN

The essence of an, mnovatlon ltes in the techmcal data that
explain it; when 'the innovation i$ Submitted 25’2 ‘value engi-
neering proposal the government must examine that data o
determme whether the’ mnovatton 1§ wo! hwhllle The govern-
ment recogmzes. however that'a Contractor loses the incentive”
to develop better and cheaper methods of ?erformance if jts
innovations pass into the publtc dotn4in’ before' tt has an

Tl :,. ' Value i’ﬂngmeermg Change Proposals

SRR S S e R0 LT TSR T RURRR

i .Major Blane B. Lewis ' »72" 1Vt A s e
Trtal Attorney, Dtrectorate of ( Contract Appeals ‘

T L P P AR FTR Y01 & WY
) drosinsiiton v

LR L R

opportumty tp capttaltze on them. If a contractor s tecqntcal
data were to become" publlc knowledge on Teleasé to the BOV-.
ernment, a contractor’s reluctance to share the data may cause
it to refrain from suggestmg that the government use its inno-
valion. The ' goyernrnent woluld thereby lose the beneﬁt of 'the
innovation and any resultmg Cost savings. Therefore, the gov-
ermnment perrmts contractors to restrict the government’ . dis-
semmatton of techmcal data]under certam c;rcumstances
- Lo VLTI U $ A SLenrtan
At the same time, the government désites o reduce the Eost”
of obtatmng supplies and services in the future by publlcmng
efficient methods of probtdmg supphes ‘and services, and by
maximizing cornpetttton among contractors wtlhng to use’
efficient techmques This article explains the statutory and
regulatory’ pronsxons thr&ugh Which the government—parttc'-(
ularly the Department of Defense (DOD)—seeks to ‘achiéve’
cost savmgs through value engineering, while balancmg the
gOVernment s'interest m‘l:ofnpetluon with a contractor's 1nter—
estin’ exp]bmné fts bwrl'mnovatlonsT r"‘ PO
3 : P oot AN Ny
As explamed below, some beheve that the balance has been
struck oo farin’ the contractors” favor. ‘They bélieve' that the
validation process, through which a procuring DOD agency
challenges a contractor’s assertton of ltmtted government
rtghts m tec mcal data, unfalrly enmts a contractor to limit'
the government s u'se of the data pendmg ﬁnal ﬂetern\matton
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of data rights.! On the other hand, a : contractor that does'not
aggressively, assert at.every- opportunity its rights in technical
data, including in its value engineering change proposals, runs
the risk of losing its:.competitive edge (and substantial proﬁts)
through government dxsclosure of its innovations to others. -

Value Engmeenng
Generally

Value engmeenng encourages contractors to develop cost-
saving methods of performance. . The Federal Acquisition
Regulation (FAR) defines value engineering as an organized
effort to analyze the contract performance process for the pur-
pose of achieving the lowest cost consistent with the contract
requirements.?

SIS TR T I L £

Wlth few exceptions, every supply, servrce, or constructlon.
contract of $100, Q00 or more contains a value engmeermg‘
clause 3 Value engmeermg is opt10nal for smaller contracts.4.
It also is opnonal for all archnect-engmeer contracts,’ The‘

FAR prohibits use of value engmeermg in supply or service

contracts as follows: ., S

(1) for research and' developmenl 0ther than o '
i full—Scale development T
) for’ engmeermg servrces from not-for- ;
" profitor nonproﬁt organizattons, "

(3) for personal services, '

(4) providing for product or component
improvement, unless the value engineering
incentive application is restricted to areas
not covered by provisions for product or
component improvement,

(5) for commercial products that do not
involve packaging specifications or other
special requirements or specifications, or

L Tt

[SEAA I AN JEEEAN 5 APE S

-

1 .11 (6) when the agency head (e:g.;:Secretary of .
the Air Force, Army, or Navy) has exempt-
ed the contract or class of contracts from the

“value engmeenng reqmrements of the FARS -

o ; ERERTE ‘ : Nt
Contract changes implement value engineering Initiatives. A
contractor proposes’ a‘cost-savmg idea’to the contracting offi-
cer in the form of a’'value englneerrng change proposal
(VECP). Then the contracting officer either rejects the pro—"
posal or accepts it." If the contracting offi cer’ accepts the pro-
posal; the contractmg officer modlfles the contract to
mcorporate the VECP.7 By deﬁmuon, a VECP is a proposal
that wrll reduce the contract price.8 As an mcentrve to the
contractor the _government shares the cost savings with the
contractor asa reward for the contractor s efforts.

The contractor shares in the savmgs on the contract for
which it submits a VECP, known as thé instant contract.
Depénding ‘on the Cortract type and the value engmeenng
clause in it, the contractor may $hare savmgsl on other con-
tracts as well. It may share the savmgs ‘from concurrent con-
tracts, whxch are other ongoing contracts to which the
savmgs from future contracts in which the same contracting
ofﬁce orits’ successor mcorporates the VECP usually limited
to a share penod of three years' followmg acceptance of the
first item or services mcorporatmg the VECP. Finally, it may
share collateral savings, which are essentlally consequential
government cost savings related to the items or services pro-‘
cured under the instant contract, including savings ‘on logistic
support or government furnished property.®

In certain contracts, the value engineering. savings may be.
subject to limitations. For example, in construction contracts,
a VECP earns the contractor a share of savings only on the
instant contract and on collateral costs.'® The value engineer-
ing clause in architect-engineer contracts prohlblts the govern-
ment from sharing any savings with the contractor at all.!!
Finally, the head of the contracting activity may - exclude the.
sharing of collateral savings in any contract or class of con-

coige. e e e b T el

1Ljeutenant Colone! Richard B. Kaeser & Jonathan P. Blucher, Tecknical Data Rights: How they Work—Why They Wont, 29 AF. L. REV. 223,238 (1988).

2GENERAL SERVS. ADMIN. ET AL., FEDERAL ACQUISITION REG. 48.001 (1 Apr. 1984) [hereinafter FAR].

31d. 48.201(a); 48.202. S e e gnbrien e

41d.
31d. 48.201(f).
61d.48.201(a).

71d. 48.103; 52.248-1; 52.248-3, .1 (5 v TR T e b

81d. 48.001; 52.248-1(b); 52.248-3(b).
91d. 48.001; 48.104-1; 48.104-2; 52.243-1; 52.248-3.
1074, 48.104-1(b); 52.248-3.

111d. 48.104-1(c); 52. 248-2 In other words, the govemment keeps 100% of the savmgs
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tracts, if he determines-that it would not be'cdst effective to

track and calculate cdllateral savings. 42 ... il
gt oo s el o i B

The FAR permlts two types of value engineering—an
incentive approach and a mandatory program.!3 Under the
incentive approach, the contract encourages the contractor to
develop cost saving approaches in return.for, a share of the
savings.. Contractor partlcrpatron is voluntary, '4 ln a manda-
tory program. the ‘contract requires and pays the contractor. to
explore cost savmgs 1for certain contract line rterns in return
for a smaller share Qf the ‘savings. 15 In supply or servrce con-
tracts except archttect engmeer contracts the government
may use the mandatory program in, lreu of an mcentwe
approach,!6 or in addltton to it.!7 The government uses a,
mandatory program pnmanly in contracts for development of
new items, or in contracts with broad specrﬁcattons when the
government. anticipates that the contractor will develop cost-
saving methods during performance.!8: The govemnment may
only use a mandatory program ln architect-engineer
contracts,l9 and it may, only; use an ingentive approach in con-
struction contracts 20 In rncenuve type construction contracts,
the govemment may not use yalue engmeermg 21

The contractor stshare of the savmgs is lower under a
mandatory program than under an tncenttve approach 2
because under a mandatory program the contractor already
receives payment under a separately pnced contract line item
for explormg cost savings in the first place It recerves that
payment regardless of whether the government accepts any of

its proposals o o S

'zld 48 20l(c.). 52 248 1 (Altemate Ill). 52 248 3 (Altcmzlnc l)
; SRR T

‘31d 48 101{b). Pofe e e TR S

[

T | AT N B

'4id4s lOl(b)(l) it Lo i b B
AL R R A AT H IS 11
rsld BIIBD). | - ) PR e
1614, 48. 20!(c).52248 l(Altemate]j» A ;‘f_‘ ST T ”g""" q
TN el “‘ i, _v'lrv;‘l , ‘\ e {_ﬂhi'i i

114, 43.201 (d). 52. 248 1 (Alternate In).

i~ To qualify as:a VECP,/a proposal must teéquire a change (6
the instant contract:for its implementation, ‘and it must result
in reducing the overall projected cost to the government
agency, Wwithout impairing'essential functions or ¢haracteris-
tics.23:: Furthermore, 'a proposal ‘does not qualify as a' VECP if
it involves a change in the following:

AT Sa al’ U

(1) in deliverable quantmes only,
(2) in research and development end items

-1, mor research and development test quaritities <" "/
“\‘i\\ "’r'«due'solely"ltOfr'ésults 'of'previo&s téstin'g!‘ PRRE
ivunder the instant. contract or iinh (§fAN
SR n-,lt': o T ORI ey e el e ol s T
T -+ (3) to: thecontracttypeonly 248 o7l niesk b e
oo, o

Interestmgly, the proposal need not be an idea that the con-
tractor developed. ‘It may be'an idea’ thﬂt the tontractor bor-
rowed from® mdustfy, a’‘method it ‘has"sed in-other
govemment cohtracts or' even a method tl'tc gd\l!emment has
QS L et i 1ot ETon g

deVeloped Wi s o f'; R R TN LI I R R LR EPRF
The contractor submits its VECP to the ‘ontracting ‘offi-
cer.6  The contracting officer must accept or reject, the pro-
posal, or ‘at least nottfy thej contractor as to.when the
contracting officer will render a decision, within forty-five
days.2? If the contracting officer accepts, the VECP, the con-
tracting officer modlfres the contract to mcorporate the
change.28 If the contractmg officer re]ects it, the contractor
has no appeal. The contracting officer’s decrsmn, is final and

L3
o ‘x

18 JouNn CIBINIC, JR. & RALPH C. NASH, JR., ADMINISTRATION OF GOVERNMENT.CONTRACTS 307 (2d ed. 2d prtg. 1986).

19FAR 48.201(f);'52.248-2. 51 .

s ¢ i

01d. 43.202; 53.248-3. . RINTR

21 Jd, 48.202. Incentive-type contracts include the cost-plus-award-fee and cost-plus-incentive-fee contract types.

2/4d.48.104-1; 52.248-1.
B 1d. 48.001; 52.248-1(b); 52.248-3(b).

8,

,
X i LIPS RN st
0 o bl A FTRISNS!
R e 3 o I RN TP IR R U LY RS I Y S BT
Y AT I LT
Lok 3 M1 vy vl Oy
ST EEIR TN T TR ETRTE
1 0% Al T ;
EATCS I FE TR W P e e D e e e Y e
D T A . SH MO LT i SR T
] " A
AT
CRT R AR
REA MU AR

25)ohn J. Kirlin, Inc. v. United States, 827 F.2d 1538, 1541 (Fed, Cir. 1987); B.F. Goodrich Co. v. United States, 398 F.2d 843, 847 (Ct. Cl. 1968), Robin Indus.)

Inc. v. United States, 29 Fed. C1. 122, 131 (1993).
26FAR 52.248-1(d); 52.248-3(d); 48.103(a).
211d. 48.103(b); 52.248-1(e)(1); 52.248-3(e)(1).

28 1d. 48.103(b); 52.248-1(e)(3); 52.248-3(e)(3).

(s 7T e et
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the contractor cannot appeal it under thc contract s dlsputes
clausc29 P R ;o DAY A
Although the value engmcermg clauses prescnbe the mini-
mum contents of a VECP, failure to follow a particular for-
mat is not fatal. - A proposal qualifies as a VECP if the
government and the contractor understand it to be one.3!
Moreover, if the contracting officer 1mplcments the VECP by
modifying the' instant contract the VECP is construcuvely
accepted 32 However, a crucial part of the contractmg offi-
cer’s analysis of a VECP is whether it will result in govern-
ment savings on the instant ‘contract. The ¢ontracting officer
may see merit in the idea, but find that it would not be helpful
in the instant contract.: Accordingly, the’ contracting officer
does not constructively -accept the VECP if he or she merely
retains the idea for use in subsequent government contracts.3? :
. Technical Data in a VECP
‘ In ovemment contracts, “‘data" mcans recorded mforma-
tion, régardless of form or method of recordmg 34 “Technical
data"Y rhcans data of a scientific or technical nature, mcludmg
computer software documentation, “Technical data” does not
incluble computer software itself, nor does it inclide data fnci-
dental to contract administration; such as ﬁnancral or manage—
ment mformanon 35 o IR R S
. ' | . SN o Covteey I
. The value engmcenng clauses for supply, service, or con-
strucnon contracts’ permit the contractor ta restrict the gov-
ernment s 'use of its techmcal data, or any other part of its
VECP The contractor srmply marks the restricted portions
with a legend. Essentially, the legend prohibits the govern-
ment from disclosing the data outside the government, and
permits the government to ‘disclose the data within the govern-
ment only for purposes of evaluating the VECP.3” The value
engmcermg c]auses also descnbe the rights that the govern-

EERTIEY v i8]

[ P R N EY A TARER

29 1d. 48.103(c); 52.248- 1(e)(3%.52.248-3(e)(3). The disputes clause is located at 52.233-1.

3 1d. 52.248-1(c); 52.248-3(c).

ment receives in the VECP and its supporting data if the con-
tracting officer accepts the VECP. : On accepthnce of the pro-
posal, the government obtains unlimited rights in the data,
unless the data qualifies as “limited rights” data. If it is limit-
ed rlghts data, the government receives only those rights

“specified in the modification adopting the proposal, :and the
government will appropriately mark the data.”38 Unfortunate-
ly, the clauses do riot explain precisely what rights the modifi-
cation should specify: No reported cases have addressed this
issue, but at least one government contracts scholar has indi-
cated that the intent: of the clauses is to provide the contractor
the rights specified in the technical data policies found in FAR
part 27 and the Defensc Federal Acquisition Regulation Sup-
plement (DFARS) part 227.3% This view certainly is consistent
with the clauses themselves, which refer to the definitions of

“unlimited rights” and “limited rights” found in FAR part
2740 This view also is consistent with the case law:on value
engineering, which interprets the value engmeenng provrsrons
lrbcrally, in the contractor s favor.A!

-;P.rror.»;o 1977. thc value,engmcermg clause did not permit.a
contractor ta restrict the government’s use of data once it
accepted the VECP. The government received unlimited
rights:in the technical data:submitted 42 This is still the case
with va‘luc,engmeenng in:architect-engineer contracts; the
value engineering clause for architect-engineer contracts does
not authorize the ‘contractor to restrict the government’s use of
a value engineerihg proposal.43 -

Rrghts in Techmcal Data

Wrth this backdrop——-that is, that the FAR and DFARS tcch-
nical data ‘policies apply to technical data contained in a
VECP—thé law as it relates generally to the various rights in
the technical data of DOD contractors needs to be examined. ’

LT

3I See B.F. Goodrich Co. v. United States, 398 F.2d 843, 848 (C\. Ct. 1968); ICSD Corp., ASBCA No. 28028, 90-3 BCA § 23,027, at 115,630; see also McDonnell

Douglas Astronauncs Co ASBCA No I997l 76-2 BCA ‘] 12 117, at 58 209

[ . ey

32John J. Kirlin, Inc. v. Unltcd States. 827 F2d l538 154! (Fed. Cir. 1987); SCM Corp., ASBCA No. 26544, 85-1' BCA‘] 17 783 at 88,812,

N See John J. Kirlin, Inc., 827 F.2d at 1541.

MFAR 27.401; Dep'T OF DEFENSE, DEFENSE FEDERAL ACQUISITION REG. SUPP, 227.401(7) (1 Dec. 1991) [hereinafter DFARS]; id. 252.227-7013(a)(7).

3510 U.S.C. § 2302(4) (1988); FAR 27.40); DFARS 227.401(18); 252.227-7013(a)(18).

I6FAR 52.248- 1(m); 52.248-3(i).

3.

3814,

I RALPH C: NASH, JR., GOVERNMENT CONTRACT CHANGES 9-40 (2d ed. 1989).-

4OFAR 52.248-1(m); 52.248-3().

41 See generally Airmotive Eng*g Corp. v. United States, 535 F.2d 8, 12 (Ct. Cl. 1976); Mishara Constr. Co., ASBCA No. 17957, 75-1 BCA 111,206, at 53 357

i

Airmotive Eng’g Corp., ASBCA No. 17139, 74-1 BCA § 10,517, at 49,836-37, mor. for reconsid. denied, ' 74-2BCA § 10,696 * =

42NasH, supra note 39, at 9-41.

4IFAR 52.248-2,
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- The rules governing rights in the technical data.of: DOD
contractors are based on the Defense Procurement Reform: Act
of 198444, (Reform' Act). | Because of :this special statutory
treatment of technical rights for DOD contractors, very little
of the FAR applies to the DOD acquisitions involving techni-
cal data. ' Instead, the DFARS governs. - The.only portion of
FAR part 27 that applies to DOD is the federal policy: state:
ment docated at FAR 27.402.45 -Not even the FAR definitions
apply to the DOD, although the DFARS iduplicates some ‘of
them.46 The DFARS sections governing technical datd apply
equally to prime contractors and to their subcontractors. Con-
cerns regarding privity of contract genetally’ do not apply, and
the government and subcontractors may conit’n(tmdate dn'ectl){
regardmg technical data 47 RIS \

poh o e 4 LR LS 25 06 R R [ SR

The :Nauonal Defénse Authonzatton Act: for fiscal years
1992 and-1993 required the Secretaryiof:-Defense toiimple:
mentinew rules-governing rights in:technical -ata...The Act
required the Secretary to establish.a‘Government-Industry
Committee on Rights in Technical Data (Section 807 Com-
mittee).! The Section 807 Committee would then' advisé ‘the
Secretary on the new rules, and the Séérétary ‘was required: to
thoroughly consider its recommendations’in developing ‘those
rules.#8 The Section 807-Committee met from July 1992 to
December: 1993.9%:1.The Section-807 Committee “concluded
that the existing regulations are, a disincéntive to companies
that.create new. technology with their own. fundmg to provrde
that technology to the Defense Department.”50. - /v o

i

The DOD published its proposed new.technical data rights
rules, based on the Section 807 Committee’s recommenda-
tions, on 20 June 1994,5! The comment period for the pro-
posed rules expired on 19 August 1994,52 but they have yet to
be incorporated into the DFARS. The Sectton 807 Committee
“believes -this proposed ,regulatton :establishes a: balance,
between data developers’ and data users’ interests and will
encourage firms to offer DOD new technology, and facilitate
dual use development.”53

! RERETY B T N T T PR P Yo X € oA

uteThe DOD’s proposed rules would substantially alter
DFARS part 227. Where necessary, this article will indicate
significant differences between the current rules and the pro-

P0sedrules D ey e el e o

IR 5OV 1, “"- : e ‘t.f,‘ (Jll‘" [ TR
l",“ “ l"Thé Competmg lnterest.s‘ in Techmczll Data. v
L et gt ATIR S ERR D TS RO LA

“The DOD s percepttons f the competmg mterests in tech-
mcal data are artlculated m FARS 227 402 54 PR
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The Govemment S Interests
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- The DOD believes 'that the government s needs for technt-
cal data are many:and varied, and may exceed those of com-
mercial 'users: The government needs technical data for
training, overhaul and repatr cataloging, standardization,
inspection, qualtty ¢ontrol} packagmg, and logistics opera-
tions. The government must disseminate the technical data
resultmg from research’ and development contracts and pro-
duction c‘ontracts‘to many dtfferent users B alxsoJ must mlake)
techmcal data wndely avatlable to mcrease compettttonr 1ower
costs. and provtde for mobtltzatton On the. other hand,. the
goyernment may haye an;interest in limiting the use of techni-.
cal data. It has an interest in encouraging contractors to
expend resources to develop new technologies and i improve
extstmg technologtes to satlsfy govemment needs.-To encour-
age ‘eontrdétdrs 1o expend resources and develop appltcattons
of thesé' technologles, the govemment may w15h to al]ow them

.....

excluswle rtghls to explplt the technology s

TR

5‘mt FHERTES P'ong '; PN L R B O
rrn el TheContractorst Interests 0o e
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Contractors hold techmcal data closely, because the data s
dtsclosure to competttors could Jeopardnze a compettttve
advantage. Public disclosure of technical data can cause seri-

i £.£.¢71,0us economic hardship to the company that develops them.3. -

44Defense Procurement Reform Act of 1984, Pub. L. No. 98-525, §§ 1201-52, 98 Stat. 2588 (codtﬁed as amended ll'l scattered secttons of lO U S C)

Ay Podh el ont

45FAR 27.400. -

45 See DFARS 227.401.

ERLA LA L A S S O P I RN AT TORLS RO SR

I
471d. 221.403-75.

A SR
48 National Defense Authorization Act for Fiscal years 1992 and 1993, Pub. L. No. 102

PIy(vsin e

4959 Fed. Reg. 31,584, 31,585 (1994) (to be codified 48 C.F.R. pts. 211, 227, 252) (proposed June 20, 1994).

50/d.
Siid.
5214, at 31,584.

S21d. at 3l 585
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5“The DOD s prof:osed rules would elumnate dxscuss:on of g,he eompetmg tnterest

35DFARS 227.402-70(a).
561d. 227.402-70(b).
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or processes developed exclusively at private expense, a con-
tractor must notify the government if it submits data for items
or processes developed w1th a mlxture of government and pri-
vate funds.’6; :

Typrcally. the contractmg ofﬁcer may négotiate only for
standard data rights (unlimited, limited, or GPLR).”7 If the
contracting officer agrees to,lrmlted rights or GPLR, the
agreement must set a specific duration of the limited rights or
GPLR (between one and five years), after which the govern-
ment receives unlimited rights.”® The chief of the contracting
office must approve any limited rights or GPLR lasting longer
than five years. Also, the chief of contracting must approve
any agreement for nonstandard data rights.?? .

The DOD''s proposed rules would eliminate the requirement
to negotiate the technical data rights jn @ -mixed funding cir-
cumstance. - They provide that the government receives gov-
ernment purpose rights for five years and thereafter has
unlimited rights in the data.8® The contractor would not be
required to negotrate any different data nghts

Severable Items

Even though the government may have an enutlement to

unllmued nghts in the techmcal data for a given 1tem that:

ltem may contain components that the contractor (or a subcon-
tractor) developed exclusively at private expense. In that
instance, the government receives only limited rights in the
technical data for those components. If the contractor devel-
oped the component with a mixture of goyernment funds and
private funds, the government must negotiate with the con-

tractor for the rrghts in that data—at least under the current.
DFARS. In short, the contractor does not lose.its rights in the
technical data for a component. s1mply because it must incorq

porate the component into a larger item developed for the
government.8! . :

T6DFARS 227.403-70(a)(1){ii); 252.227-7013()).

Mid. 227. 403-70(c)(4) The DOD's proposed rules would eliminate this limitation. See supra note 70 and accompanymg text.

i

I 27403700(). . . o g
91, 227.403-70(c)(4).

8059 Fed. Reg. 31,606 (1994).

Rl See Bell Helicopter Textron, ASBCA No. 21192, 85-3 BCA { 18,415, at 92,416.

8215 U.S.C. § 638 (1988 & Supp. IV 1992),
83/4. § 638(a) (1988).

8414, § 638(b)(2) (1988 & Supp. IV 1992).
85DFARS 227.405-79(b)(2).

86 /4. 227.405-79; 252.227-7013 (Alternate I1).
%14, 227.405-79(b)(3).

88Jd. 227.405-79(b)(1)().

B9 Id. 227.405-79(b)(1)(Gi).

e

.SBIR Program Nt
The Smal] Busmess Innovatron Development - Act of 1982
created the SBIR Program.82 This statute seeks to stimulate
small businesses by strengthening their ability to reap the ben-
efits of their own research and development efforts.83 Among
other things, it requires the executive branch to assist small
business concerns to obtain the benefits of research and devel-
opment performed under government contracts or at govern-
ment expense 84

The rules governing nghts in techmcal data under the SBIR
Program are largely the same"as those for any other technical
data. However, some important differences do exist. The
government generally receives only limited rights in technical
data developed under the SBIR Program for four yéars follow-
ing project COmpletlon At 'the end of the four-year period, the
government receives royalty -free GPLR.85 If the technical
data pertains to an item or process developed exclusrvely at
private expense, the govemment receives ‘only limited rlghts
Nothing in the legislation shortens those limited rights to four
years.86 Additionally, the’ contractmg ofﬁcer may allow the
contractor to hold the copyrlght in the data, so long as the
govemment receives roya]ty free use of the data. 81

However, the SBIR Program lists several exceptions to the
limitations on the government’s rights. The government may

disclose the technical data outside the’ goveérnment as follows:

(1) when necessary for program evaiua-
tlon‘88 or

(2) when the’ contractor consents in wntmg ;
" to addmonal disclosure. 89

Furthermiore",y the govemment has ﬁn]irnited rights in

e o ety : il [
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(1) form, fit, and function data (pertaining to
itemns dehvered under any government con-
LI | ;1) U TRV RS PR s R Y
; S ELEE ST s S i ":;"l SR EETOIETIN RS
L (2) manuals and:instructional matenalsw &
. (developed under a government contract),r i
ST M S It LAl TN TR EEAT (R
e 3) techmcal data {that are correctlons OF . iings
changes to government furnished data); and. :

¥
l

S G e
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(4) technical data otherwise publicly avail-
5.1 able (or that.the contractor has previously,..
{ . . disclosed without restriction). %] i .1 .. oy
IR ! I LIt P T S IO
. The DOD’s proposed rules would revxse technical data
nghts \mder the SBIR program;; The proposed rules would
retain the government’s current unlimited rights i in four types
of data They also would retain the current DFARS provisions
granting the government only . llmlted nghts in data that a
SBIR contractor. develops egccluswely at private. expense_
Other types of data would be treated similarly as data devel-
oped wnth a mlxture of gqvernment and private funds 91 The
govemment would recelve “SBIR data nghts” (wluch closely
resemblé government purpose nghts) for five years folloying
project compleuon At the expiration of the five years, the
government would receive unlimited rights in the datad? .,

YR

Under the current DFARS part 227, the foregoing principles
regarding determmatlon of techmcal data’ rlghts applies equal-
ly to commercial and noncommercial items.93 The DOD’s
proposed rules would carve out, however special treatment
for commercial items. ' The DOD wlould acqmre only the same
technical data regarding a commercial item as does the gener-

al public.%* The DOD could acquire : additionat techmf:al data,
only if the ‘data were needed for proper installation, mainte-

nance, handling, or repair of the commercial item, or if the
data described a modification to the commercial item to meet
the requirements of the government solicitation.?5 In any
event, the government generally would receive only. the equiv-,
alent of limited rights in any technical data it ultimately
receives regarding the commercial item. However, it would

9074, 252.227-7013(b) (Alternate 11).

91 See supra note 80 and accompanying text.

9259 Fed. Reg. 31,615 (1994).

93 See supra notes 68 through 92 and accompanying text.
9459 Fed. Reg. at 31,587.

95/1d.

9614, at 31,612.

97DFARS 227.403-70(a); 227.403-72; 252.227-7013.

98 1d. 227.403-70(a); 252.227-7013(j).
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... 1., Commercial Items Under the Proposed Rules ., .. ..
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receive the equivalent of. unllmlted nghts in' any ‘technical data

that; e L
L . B sy o “‘,y.'__\ TS S
(1) have been provided to the Govemment v
or others without restrictions . . . other than ‘
"""a release or dlsclosure resulnng from- the e
i+l ‘sale,‘transfer, or other*assignment of i mterest et
ort f’*’mthe [commercxal ltem] L

b [- -“1 P R ISP A

o A
Vol el (RIS S

(2 are form t' t,-and functton data cr e gl
. (3)-are 4 ‘correction or change to technical S
VO data’ fumlshed to the contractor by the Gov- g ok

emment;or<i ' Gy

(4) have been prévided toithe Government © -

“¢+ . under a prior-cohtract or licensing agree- ' v !

<67 ment through-which the Government has - 2o
- acquireéd. [the eq“uNaleht 'of unlimited !+ @i
Crrights)®8 e wa T e e e e L

'l' " Gy R W N

The Contractor s Assertion of Its Data Rzghts

S EEIEE NP SRS
A contractor must assert any restrictions on government use
of its technical data.?7" Ifit falls to'do so'properly,’ the govern-
miént receives unlimited’ nghts "The contractor restricts the’
data by followmg the proper notlce and markmg proceduresI

o \ SR

e o Notlce DO T Y
Ceratanso o) ll SoouEanie. l:' i ‘.r‘.

restricted techmcal data that'is, technical data ‘fn which the
govemment should not "have unlrmlted rights.”® - Specifically,
the contractbr must noufy thé government of any techmcal
data bertamlng to ltems ol processes ’

TN b b g e s

(1) developed exclusnvely at pnvate““”

expense, e

2 developed in'part at private expense,'or ‘-

i sl e e 2O L T

(3) developed exclusively at government
expense, but for which the offeror or con-" - "

I I T e
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.. ... tractor requests exclusive commercial rights ..
!.‘.:‘,r (‘e"GPLR)QQ i it sy, et g

S . G L Y
. The DOD’s proposed rules are less detailed.” They simply
would require the contractor to provide notice of technical
data “provided to the Government with restrictions on .use,
modrﬁcatron, reproductlon release, or disclosure.” 100

The DFARS prescnbes minimum contents for the notice, as
well as a format for the representation which the notice must
contain.. The contractor must represent: that the information
contained in the notice is current, accurate, and complete to
the best of its knowledge and belief.10) e e

Under the DOD’s proposed rules, the notice would be
unnecessary for technical data regarding commercial items.
The data rights:in such data would be enumerated in the
DFARS, they would apply 10 the technical data by operation:
of law, and the contractor would not be required to repeat
them in a notice. 102 -

. P P AT I S e { - : -

The contracting officer maintains a list of all restricted tech-:
nical ‘data and incorporates it into the contract.!®. The con-
tractor has a continuing duty to notify:the government of
technical data restrictions,94 :therefore, updating the list is an:
ongoing process, subject to validation.!05  The contractor’s
notices serve as the basis for the list. The contracting officer
lists any data for which the contractor asserts a restriction,
unless the contracting officer questions the restriction. In that
event, the contracting officer leaves it off the list, but - must ini-;
tiate the vahdatlon process. 06 -

/ L Markmg the Data -

T

‘ I o G
Although the contract may contain a list of restricted tech-

nical data, the contractor must do even more to protect its

”ld . . L L o . .
10059 Fed, Reg. at 31 oL - | o ,
101 DFARS 227.403- 70(a)(5) 252 227- 7013(.)(3) o

102 See 59 Fed. Reg. at 31,587, . o

103 DFARS 227.403-70(b); 252.227-7013(K).

1044, 227.403-70(2)(8). - - .}

rights. When it delivers the data to the government, it must
place a legend on the data in a format prescribed by the tech-
nical data rights clause. ; The contractor also must indicate
with specificity which portions of the data are subject to the
restriction by- circling, .underscoring, or noting those por-
tions,'07 Like the notice requirement, the DOD’s proposed
rules would eliminate the need to mark technical data regard-
ing commercial items. The data rights would apply by opera-
tion of law and the contractor would.not be required to repeat
them in a legend affixed to the data.!98

If the data arrives unmarked, the government may presume
it has unlimited rights in the data.1®® However, the contractor
may request permission within six months after delivery to
add the restrictive markmgs to the data at its own expense.
The contracting officer may permit this action, if the contrac-
tor demonstrates that the omission was inadvertent, establish-
es that the marking is valid, and relieves the government of
liability w1th respect to the technical data 110

The contractor and lts subcontractors must malntam ade-
quate procedures to insure that they use restrictive markmgs
only when authonzed by the technical data clause ”‘ :

If a contractor submlts techmcal data w1th restrlcuve mark-
ings that do not conform to proper content and format .the
government nevertheless complies with the approprlate_
restriction. The government notifies the contractor that it
must correct the markings. If the contractor fails to do so
within sixty days, the government corrects the markmgs at the
contractor’s expense. These corrections are not subject to the
validation process112 I

If the contracting officer questions the validity of a restric-
tion asserted in a marking, the contractmg officer. may chal-
lenge it under the validation procedures described below. 13

105 14, 227.403-70(a)(3)(ii). See infra notes 116 to 120 and accompanying text for a discussion of the validation process.’ 3 o

106 DFARS 227.403-70(b); 252.227-7013(1).
107 14 252.227-7013.

108 See 59 Fed. Reg. 31,587 (1994).

109 S DFARS 227.403-72(c); see also Bell Helicopter Textron, ASBCA No. 21192, 85-3 BCA { 18,415, at 92,427. -

HODFARS 227.403-72(c). ~ SR ) . LT
11174.227.403-72; 252.227-7018. . '
n21d. 227 403-72(e); 252.227-T013(£)(2).

13q, 227.403-72(d);‘252.22>7-70l3(f)(l). oo
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g Excess Restrit:tion':ii;\fx oo e reasonable period, the contracting officer challenges the
B ANt I L restriction. If the contractor responds but provides:insufficient
A contractor does not lose protection of its technical data in information, the contracting officer should request additional
components it develops excluswely at private JeXpense 114 information.  The DFARS does not specify. how: many oppor- P
However, a contractor 'should be ¢drefiil not-to excesmvely tunities the contractor should receive to supplement its infor-
restrict the data. For: example,-lt should not place a restrictive mation. It merely indicates that the contrdcting officer should
legend on ‘an entire technical data submission when only por- provide the contractor a reasonable time to supply information
tions of it merit restriction. 'When faced with'such excess sufficient to justify the restriction. If after receipt of the infor-
restrictions, the contractmg officer should ask the contractor mation, the icontracting officer determines 'that reasonable
to narrow the restrictions to the ‘spécific data concérned.!'s grounds exist 'to question the restriction’s ‘validity, and that
_ ) continued adherence: to the restriction would make subsequent
o i‘ Chal'[éngzl}ig' a Ré§i¥:‘ction: The Validatibi_t Prbces‘s ) ’ , competition impracticable, the contractmg ofﬁcer challenges

o the restriction.!1? NS

““The Reform Act ‘established d procedure 'for the eontractmg

officer td follow'When that mdnvndual has reasctm to questlon a Pl e Issumg the Cha]lenge Qv 1

contractor's restrlcuon A G e e bt e e
LT e The contracting ofﬁcer challenges the restriction by written
it i Reviewing Restrictions s snn e notice to the contractor, stating the grounds for the challenge.
s e S A and requiring a response within sixty.days. : The contracting:
The government should review every restriction that a con- officer informs the contractor that any prévious contracting’
tractor asserts ‘on'its téchnical data. "The' reviéw should take officer’s final decision within the preceding three years—
place pnor to’ acceplance of the data, but ‘tio' later than three’ upholding the .validity of. the restriction after:challenge—is
years after final’ payment of‘three years after dellvery of the sufficient justification. :The contracting officer also informs-
data to the .government, whichever is later The only grounds the contractor that 'failure to respond to the challenge :will:
on whlch ihe acont;ractmg ofﬁcer may cha]lenge a restrictive result in a contractmg officer s fi nal decmon under the dis-
markmg after thfee years have passed arc when the techmca[ putes clause HES oy P L
‘ S : : :D‘eciding the Case-’ Pt e o

e
data l ‘
M RO Sy S TN SRR It LT AR DR O o L v [P

S PV | Jovui ‘ ey e i ey o vy

(1) is phbhcly avallablé’ ""‘j'*’ o R 1:The 'disputes clause governs the remamder of the validation:

: U procedure,'~The icontractor’s responsé. to the challengeis-a
"'(2) has béen furnished to the Umtéd ‘Statest -+ - claim under the disputes clause, 'so the contracting officer
government without restriction, or -~ f6T issues a final decision within sxxty days.1® The contractor

must establish its entitiément to the ‘restriction by clear and

. convm::mg evidence.120 _ r
H PR ST IRD I PSS B R T P RS RS FEO

“““ RN

0ut restncuon he

ol ko ‘l' Lo “'The'Reform Act clarified the jurisdiction of ths Armed) Sef-
vices Board of Contract Appeals (ASBCA) and the United-

Prechallenge Request for Information States Claims Court (Claims Court)!2! over appeals regarding

data rights claims by making them disputes within the mean-

Prior to challenging a restriction formally, the contracting ing of the Contract Disputes Act of 1978 (CDA).'22 - Prior to
officer must request for the contractor to provide sufficient the Reform Act, the ASBCA and the Claims Court treated dis-
information to explain its basis for the restriction. If the con- putes over technical data rights dlfferently “In these dlsputes
tractor fails to respond to the prechallenge request within a the contractor essentially sought equifable relief, séeking a

o RORVERTEE 3L NI NP

H4See 10 U.S.C. § 2305(d)(4) (1988); DFARS 227.403-71(b)(3); see also Bell Helicopter Textron, ASBCA No. 21192, 85-3 BCAq 18, 415, st 92,416.07- v27 & !+
115See Bell Helicopter Textron, 85-3 BCA a1 92,428:29, .0 i« "4 ool R R T L S R L e R AR TT I LA NPTt L) B A (R T

116 DFARS 227.403-73(a). T T A L O S ORI

11714, 227 403-73(b); 252.227-7037(c). A ST SR WA

11810 U.S.C. § 2321(d); DFARS 252.227-7037(d). R R E TP A

19 DFARS 252.227-7037. For the disputes clause, see FAR 52.233-1. ‘ LR T R ey e T e U L

120Zodiac of America, Inc., B-220012, Nov., 25, 1985, 85-2 CPD { 595, at 3; Wayne H. Coloney Co., Inc., B-211789, Aug. 23, 1983, 83-2 CPDJ242,a( L.« : p—

121 The Claims Court was renamed the United States Court of Federal Claims by the Federal Courts Administration Act of 1992, Pub. L No: 102:572. % 902, 106
Stat. 4506, 4516 (codified as amended in scattered sections of 28 U.S.C.).

CORCET o rE e v

12210 U.S.C. § 2321(g) (1988). However, this provision applies only to disputes arising under contracts whose solicitations were issued after the Reform Act’s
effective date (19 October 1985). Pub. L. No. 98-525, § 1216(c)(2), 98 Stat. 2599. The CDA is codified at 41 U.S.C. §§ 601:613 (1988 & Supp. 1V 1992)..

22 iINOVEMBER 1994 THE ARMY LAWYER »DA PAM 27-50-264




S s

declaratory judgment that the contracting afficer erred in
denying the data‘restriction, or seeking injunctive relief
requiring the :government to* honor the contractor’s .asserted:
restriction; orboth. :[The ASBCA heard these cases. It recog-
nized that it lacked authority’to grant injunctive relief or to-
order. spécnfic perforrrrance, but mevertheless maintained thatiit
hiad authonty to determine the underlying dispute over the
data’ nghts 123, The Ctatms Court, on the other hand, declined
to:hear these cases, maintaining that it lacked authority to
grant equitable relief.1?4 .. No reported Claims Court decisionis -
on this issue after the Reform Act became effective have
resulted, but'it-appears:that the Claims Court would ‘now
accept jurisdiction of such disputes.: Its refusal to accept juris-:
dictioniprior to the Reform - Act stemmed from a provision that-
Congress constdered for the CDA, but .did-not include in the:
CDA’s fﬁnal version. . That provision would have granted the
Clatms|Court jurisdiction to render declaratory Judgments in
data) nghts disputes. Because Congressrdeclined ‘to include
thts tlanguage in.the final version of the CDA, the Claims
Court opined that Congress, at least priorito the Reform Act, :
drdmot intend for the Claims-Court'to have authonty to render
deqlaratory Judgment in these dlsputes.|25 v Lo
LTI ‘ [oe oo ST L
-Therefore, contractors:-had only three approaches by whxch
to challenge a contracting officer’s final’decision-on technical :
data rights. One was to appeal to the ASBCA. 'Another:
approach was to seek injunctive relief in a‘federal district"
court, asserting jurisdiction under the Administrative Proce- -
dure Act (APA})!26 to enjoin the govérnment from releasinga
trade secret in violation of the Antitrust Procedural Improve-'
ments Act of 1980.127 Under this approach however, the dis-
trict c court did not perform dé'nova review of the c0ntractmg
officer’s final declsron. as the ASBCA or Claims Colirt per-
formed when reviewing a ﬁnal declsron pursuant to the CDA

i

g

AT NP soesil r0de

Instead, the district court limited 'its Teview 10 the APA's
abuse of discretion standard. Thus, so long as the contracting
officer’s decision was notarbitrary ‘and 'capricious, the deci-
sion w1thstood the district court’s review.!28 Yet another
dpproach was to protest to the General’ Accountmg ‘Office
(GAO) if the govérnment sburght to use the technical data in a
subsequent achisrtron The GAO detérmined on a case-by-
case basis) however ‘whether it would consider these
protests. 295 It acknowledged that it lacked authority to
spécnfica"lly enjom a contracting officer from using the techni-’
cal data in the: sohcttanon 130" At the same time, the GAO
maintaified that it could consider 'thése protests to protect’
agalnst uhauthorized disclosure of data, and thereby prevent
govemmeht hablhty for datnages reshltmg from the dis¢lo-
sure. The GAO held that it could recommend cancellation of
the solicitation and resohcrtanon without using the daia, or
recommend sole source ‘award o the contractor who held the
propnetary intérest’ m the data.13l Since the enactrnent of the
Refonn Act,’ the GAD has ‘riot overruled its pnor decrsrons
but it has mdrcated that a protest may not be an appropriate
ren!tedy It has indicated that an action agamst the government
for damagcs oran admrmstratrve claim j is more appropriate.!32
HoWever it has contmued to héar protests on a case-by-case
basrs,,'ﬂ3 In some cases, when the GAO has seen no merit in
the' pi'otester s claim to a propnetary interest in the techmcal
data it has demed the protest wrthout even reachmg any dis-

cussnon of approprlate remedles 134
A Lo I
e Appeal and Stay T

i

LAy R T T TR

Under the dtsputes clause the ‘contractor can appeal 'the”
contracting officer’s final decision to the ASBCA within nine-
ty days,135 or to the Claims Court within twelve months.!3
The. government cannot violate the asserted restriction for at

st . Sy

'73Seq Gencra.l Elec Automatcd Sys Div., ASBCA No. 36214, 89 lBCA‘IZl 195, at I06 959 SRR il

124 See Williams Int’l Corp. v. United States, 7 Cl. Ct. 726, 731 (1985).

12504 at 729.

126 Administrative Procedure Act, ch. 1189, §§ 1-12, 60 Stat. 237 (codified as amended in scattered sections of 5 U.S.C.). The code section regarding a right of
actton in the district court for a government employee’s violation of the Antitrust Procedural Improvements Act of 1980 is located at 5 U. S C § 702 (1988)

{ "

N ' ,'.—,\"'

12718 U.S.C. § 1905 (Supp. IV 1992); see also Megapulse v. Lewis, 672 F.2d 959, 971 (D.C. Cir. 1982).

e (v

128 Compare Conax Florida Corp. v. United States, 824 F.2d 1124, 1130 (D.C. Ctr 1987) (finding no abuse of drscretton) wuh Dowty Decoto lnc V. Department

of Navy, 883 F.2d 774, 781 (Sth Cir.- 1989) (finding an abuse of discretion).! . ¢! . u0i0 b i b

‘”Tyoo z!nr_..B 171601, Jnn 7, 1972, 17 Cont. Cas Fed (CCH)‘l 81,038,

R I AN I S OE

e LG vl Ly gt 0 e ey

'”Dantn Corp., B- 185897 Apr. 281’ 1976, SSComp Gen 1040 at 1042, 76-1 CPD1287 at 3. PR i G IR ‘ Co

13114+ Neff Instrument Corp, B-216236, Dec. 11:1984, 84-2 CPD 1649, at 33

,'7|. S my,:uj‘..ry; RS Ap;,’-‘:,{";;

"l

mQ Dot, Inc., B-235688, Sept. 28, 1989, 89-2 CPD { 280, at 4; Del Mar Avionics, B-231124, Aug. 25, 1989 88-2 CPD‘] 180 a(4 aﬁ"d on reconsrd’eranon 89 l

CPDY 131.
133 See Hex Indus., B-243867, Aug. 30, 1991, 91-2 CPD{ 223, at 2.

13Litton Applicd Technology, B-227090, B-227156, Sept. 3, 1987, 87-2 CPD § 219, at 6. ey ‘ ¢

13541 U.S.C. § 606 (1988).
1361d. § 609(a)(3).
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least ninety days following the contracting officer's final deci-!
sion 137 If the contractor appeals the final decrsmn.‘thls stay
remains in effect unul final dtsposrtxon of the : appeal 138
TP

The DIE‘ARS hsts two exceptrons to the stay ‘Or'xe arises 'r‘f
the contractor mtends to appeal to the Claims Court rather,
than to the ASBCA In that event it must; motify. the contract-,
ing officer of this intent within mnety days fqllo\gvmg the con-
tracting ofﬁcer S fmal decrslon If the contractor falls to
provide this’ notrce. the contractmg offrcer may rgnore the
restriction at the explratlon of the mnety days.!3 The other
exceptxon is a Secretanal wan{er If the, Secretary of the
Army, Navy, or Arr Force determmes that urgent and com-
pel]mg crrcumstances prohibit awartmg afi nal dlsposrtlon of
the contractor’s appeal the Secretary may. ‘waive the stay. 0 -

r‘.

' r,n“‘

‘ 'Fhe stay provrsron did not exist prior to October 1985. 141 It l
was part of the first DFARS contract clause to lmplement the
Reforrn Act’s vahdauon process, and went into effect in Octo-k
ber 1985 under an interim rule of the pefense Acqursmon,
Regulation Councxl 142 After a comment period, the vallda- -
tion clause in essentlally its current fonn was added to the‘
DFARS in May 1987,143 Some belleve that the vahdatlon‘
process, “with its stay provrsrons, enable a contractor to frus- ‘
trate legmmate government nghts to use techmcal data. They -
contend that the process permrts a contractor to effectlvely
enjoin the government for months or years pendmg dlspos1-
tion of an appeal. Arguably, the contractor can effect even an’
undeserved restriction well beyond the time in which the gov-
ernment would need the data for competition, perhaps even
Iockmg 1tself into a sole source position in the process.',“, ,

GGVernment Avordance of the Vahdatrbn Process ot

e , L . e e . T
The’hétion may occur to a contracting officer to forego the
validation process altogether. The contracting officer may see
it as an unnecessary investment of time if the contracting offi-
cer is unsure whether the government will ever have a need *

13T DFARS 252.227-7037(F)(2)(i).

mmaszzzwosng) T

1914, 252. 227-7037(!')(2)(11)

14044, 252 227 7037(0(2)(111) und iv).

e v ER GRS BT S T T e

141 Pnor to October l985 DFARS 252.227-7013(d) encompassed the entire process by whrch a contracting dfﬁcer remoyed injustified Festrictive markmgs There

was no stay provision. See 48 CFR. § 252.227-7013(d) (1985).
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for the techmcal data inthe future. !Abditionallysithe contract-
ing ‘officer may rsee @ tactical advantage iin‘waiting until: the
govemment needs-the techmcal ‘data: at some future date; then'
attempt to. use it at that time and 'deal: with-the :caritracfor’s
abjections in the context of a GAO protest.; Because the GAO.
has reviewed such protests’ only:on ‘a case-by-case basis, 45
the contracting officér might!hopé that the GAO would’
decline to hear the protest. - In any event, the contracting offid:
cer would avdid ‘placing the issue. before the ASBCA or the:
Clarms Court—-or so the contractmg’roff' c¢er might beheve

P sl S0t ToA i IBE G ETE

Q- Dot lnc ;146 a recent GAQ protest, demonstrated the: fal-
lacy'of this viewpoint and its. resulting pitfalls.. This case
involved a two-phase Air Force contract for development of a-
pulse-to-digital convérter system for turbine flowmeter mea-
surement of fluid flows and rator spéeds-during engine and-
rocket propulsron testing. +Inthe: ﬁrst Phase of the contract,
the :Air Force ‘made multiple awards for design;:construction,
and demonstration of'a. single-channel ofia:thirty-channel,:
one-step pulse- “to-digital, converterrand “for a preliminary '
design for the thirty-channel: system“.The secand phase would»
involve production of a-workible- thlrty-channel prototype
incorporating the features developed in the first phase. When
the Air Force: disseminated. the specifications for the prototype
to potential .offerors;; Q- Dot protested.to.the GAQ, alleging:
that the Air Force included limited rights.data that Q-Dot had .
supplied in the firstiphase. -The GAO.declined to hear the ;
protest, opining ‘that ‘the -appropriate remedy: for, the_protester .

was @an; admrnrstratwenclatm or:a Judrcral actlon for dam-,
agesJ‘“ Jmheson® Lanth

Pl oy o A0

'The fi rst phase. contract] contamed the techmca] data nghts
valldauon t;lause.148 and.Q-Dot. submltted |ts techmcal data
wuh restnctlve markmgs l_;lowever, the contractmg ofﬁcer 4
never invoked the validation process ”

v ‘71;,.- o g

GOy e e ey R

The GAO’s decision does not reveal why the conlractmg

e ofﬁcer did ‘not'iise the/validation prdcedures-——lt merely indi-

VUL LT .l'.r ' Lt g s T g
[ B .
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142 Technical Data (DAR Case 84-187) Validation of Proprietary Data Restnctron (DAR Case 84-2!6) A F. Acoursm()N CIRCULAR 85- 32 (Dep t of Air Force. ‘

Washington, D.C.), Oct. 16, 1985, at B-1 [hereinafter AFAC]). A E [N

PR TUNY] BT f v

ama Y ee Al A R A I RN LV

143 PATENTS, DATA, AND COPYRIGHTS, DEFENSE ACQUISITION CIRCULAR 86-3 (Dep’t of Defense, Washington, D.C.)) May 15,1987, dt 2;/Patents, Data; ‘and Copy~ '

rights (DAR Case 84- 187) A'FAC 87- 15 May I4 I987 nt B- l

144 Kaeser & Blucher vupra note l at 238

145 See supra note 129 and accompanying text.

146B-235688, Sept. 28, 1989, 89-2 CPD q 280. (AT

Y114 at 4.

148 DFARS 252.227-7037.
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cates that the contracting-officer believed the data had become
public knowledge when he used it in the specifications. - Per-
haps the contracting officer thought it unnecessary to invoke
the validation process under those circumstances. Perhaps the
contracting officer merely neglected to invoke it. .-Perhaps he
sought to bypass. it altogether and await Q-Dot’s ireaction
when he used it in the specnﬁcanons '
PR !l'} - TR n;,,\_“'
Regardless of his motwauon. lhe contractmg officer should
have challenged the restrictive -markings. when he concluded

that they. were improper and determined that the government

needed to, disseminate the data to other .offerors. - Other con-
tracting officers should learn from this case and not follow his
example. ‘The technical data rights clauses require the govern-
ment to abide by restrictive markings or challenge them-under
the validation process. Moreover, the challenge should come
as soon as the contracting officer concludes that the restric-
tions are unjustified, because time is not on-the government’s
side in these matters. Had the contracting officer in Q-Dot
waited until three years had passed, he would have severely
limited the grounds on which he could challenge)the,resmc-
tions,149 Finally, bypassing the validation process in.an effort
to postpone the issue to the protest of a subsequent: solicitation

using the data seems fruitless. Assuming that the GAQ, con-

tinues thé position it articulated in-Q-Dor, these types of cases

ultimately will flow, to the ASBCA or the Claims.Court,

which is where they would go had the contracting officer, fol-
lowed the vahdatlon procedures - w el e

i Ve -;'.w", i

Protectmg Data Rights ina VECP

,_’J . : The Case of Ordmance Devnces lnc

A recent ASBCA appeal pnvolvmg a value engmeenng

change proposal illustrates. the risk that a contractor takes

when itidoes not assert its fechnical data rights, Ordinance
Devtces, Inc.'50 mvolved procurements of fuse demolition kits

(FDKs), a component in mine clearing.line charges. -In

August 1984, the Navy awarded Ordinance Devices a contract
for the manufacture of FDKs. While still performing the con-
tract, Ordinance Devices developed an improved FDK. and
submitted its design to the Navy in a VECP in 1987. The

Navy accepted the VECP. and modified the contract’s techru-_

cal data package (TDP) to incorporate the new design. - Subse-
quently, the Navy provided the Army a copy of the TDP for
e e T : : RS
e SR

149 See supra note 116 and accompanying text.

150 ASBCA No. 42709, 93-2 BCA § 25,794.

15! DEP"T OF DEFENSE, DEFENSE ACQUISITION REG. 7-104.44(a) (ASPR 1976 ed., rev. Oct. 20, 1982) (emphasis added). .

132FAR 52.248-1.
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‘use in. Army procurements-of mine clearing line charges.

When the Army used the TDP to procure mine clearing line
charges, Ordinance Devices filed a claim with the Navy for a
share .of :the Army’s contract:savings. ' Ordinance Devices
claimed that the Army. contract was a future contract within
the meaning. of the value engineering clause, and that it was
therefore entitled to a share of the savings realized on that
contract. The Navy's contracting officer denied the claim,
and Ordinance Devices appealed to the ASBCA. Of critical
importance to the claim was the definition of the “acquisition
savings™ in:which Ordinance Devices was entitled a share
under the value engineering clause. The clause indicated that
“‘Acquisition savings’ means savings resulting from the appli-
cation of VECPs to contracts awarded by the same contracting
office or its successor for essentially the same unit.”!5! - This
definition is the same one found in the current value engineer-
ing clause.!32 ‘The ASBCA opined that the Army was not a
“successor” under the clause. and denied Ordmance Devnces

appeal.. . . Lo o i

+, Apparently, Ordinance Devices did not submit its VECP
with restrictive data markings, and the. ASBCA's decision
does not-recite the facts.in detail sufficient to determine
whether Ordinance Devices had a legitimate proprietary inter-
est.. Nevertheless, the lesson that a contractor. should:learn
from :Ordinance Devices Inc. is to make the notifications and
markings necessary to protect its rights in the technical data
submitted as part of a VECP. Otherwise, it will:not receive a
share of the savings if other government agencies benefit from
the innovation. If.a contractor asserts its data rights, the issue
of whether a “successor” government agency uses the techni-
cal data is immaterial, because rights. in the technical data
remain; the same regardless of which government agency
desires to use it.!53 :More importantly, if a contractor submits
technical data without markings, it gives the government
unlimited rights. Once it relinquishes unlimited -rights to the
government, it cannot normally take them back.!54 Converse-
ly.the government is bound by any data restrictions that the
contractor asserts unless the contracting officer invokes the
validation process.!55; : . Lo -
- If :a;contracting officer receives a VECP with restrictive
markings on it, the contracting officer should act on it pursy
suant to ithe technical data rights clauses.!36. The contracting
officer should do so primarily because the clauses. instruct the
TG s i SRR AT 1 S IR A [
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153The Reform Act establishes rights of “the United States™ in technical data. 10 U.S.C. § 2320. The contract clause eslabllshes the nghts of “the Gov‘emment" in

the technical data. FAR 52.248-1.

154 See supra notes 109, 110 and accompanying text.
I135DFARS 227.403-70(b)(1).

156 /d, 252.227-7013; 252.227-7037.
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contracting officer.to' include the data.on the contract’s:list of
limited rights data, or‘in thecalteriiative fo begin the validation
procedures.~ Additionally, if thé contracting officer does noth-
ing, and waits until the three:year periodito”challenge the
asserted data restriction expires, the:contracting officér limits
the grounds on which the contracting officer can challenge the

restrlctlon 157 e DL I FE N R ¢ PO ’ "‘u’ii:l") ST
oo U e e ki R oa¥loor) ey
i Negonatmg Tethhical:Data nghts P i
TR i e nnlieeteh oy pow aeln ol g onee o

' Even If a'contractor does notbelieve that it can restrict the
government io limited ‘rights:in"its: VECP’s ‘technical 'data, it
stilf can seek to negotiate some limitation on the government's
rights in the data.. If the technical data pertains to'an item'or
process ‘developed with a :mixture of ;government and private
funds, the government normally’ is required to'hegotiate the
data rights. 'If the item-or process was developed ‘'solely with
government funds, the government:has the option to negotiate
the data rights, despite its entitlement to unlimited rights.158: ;.

‘IIf the government is not required ito relinquish any 'data
tights, should it'do‘sb? i The advantagé to doing so is to
encourage ‘a contractor to develop better and!cheaper products
that meet the government’s' needs. < If a contractor submits the
techniéal data as part of a VECP; it-must believe that'it will
save the government money, because a VECP by definition is
a proposal ‘that-will reduce the overall projected cost 'of the
contract.!59: If the government consistently refuses to Telin-
quish data rights, contractors may perceive few incentives to
develop more efficient:methods ‘of ‘supplying goods arid: ser-
vices. A contractor' would not be eager to undertake research
and development if:it-believed that the ‘government would
place the resulting:téchnical data in the public ‘domain! {The
contractor would only have incentives to provide precisely
what the govemment requrred -and‘hever suggest better and
cheaperalternatives RN SRR

I ! Yoo
AU ERTE A (ST EAR TP S :

*'The disadvantage t6 the government of relinquishirig some

T
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data rights to the: tontractor'is that the government may lock:

the contractor into a sole source position for subsequent adqui-~
sitions. Common sense dictates that competition encourages
lower prices, whéreas -a monopoly provides fewer incentives
to'keep prices low. ‘A ‘contracting officer: who' contemplates
relinquishing data rights should consult: with. the using ‘organi-
zation:in an-effort to predict what the government”s future
needs are for the goods or services, and how soon the govern-
ment may need them. If the government anticipates similar

157 See supra note 116 and accompanying text.
NEN

158 See supra note 69 and accompanying text.

'”See supra note 23 and accompanymg text.
ni e sy L e R PRVIRITIN AP THTE
160 See supra note 53 and uccompanymg text.

16) See supra note 52 and accompanying text,
162 See supra note 68 and accompanying text.
163See supra note 80 and accompanying text.
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acquisitions in 'the ‘near future, the coniracting officer should
consider relinquishing'data rights for only-a very short period
of time; ‘or not atall. If the government does riot foresee such
acquisitions in-the ‘near future, reliriquishing data rights for‘a
longer‘period may be in order, to permit the contractor to
exploit the innovation forcommercna] purposeS‘ S e
RS St dnen e

Impact of the DOD’s Proposed Rules

] PR
Y At

[BRENSATHF D LI P
<+The Section 807 Committee s goa] in deVelopmg the
DOD's proposed-rales on ‘technidal data rights was to strike &
balance between data developers’ and data users' intefests in
sucha 'way'as to encourage companies to offer new technolo-
gy to the DOD;!$0 : Probably’ becausé ‘it viewed the tufrent
rules as ‘a’ disincentive to contractors to provide new tethaolo-
gy'to the DOD, 6! it tilted the ‘current balance iin the ‘contrac:
tors’ favor. The rules it has developed Timit the DOD'§ access
to’certdin technical data,-and create additional hmltatlons ~on
thé government® s nghts in other techmcal data; o0
lun e o i o RO
“.For technical data regardmg noncomrnercra] 1tems; 'the pro-
posed rules offer something for the governmetit as ‘well as for
the’ contractor 'On the one hand, ‘the eight types of téchnical
data‘in which the government always receives unlimited rights
would ‘expand slightly. In three'of those types, the Tules
would ‘eliminate'the caveat that the data “mdSt'be requnred for
the!pérformance of a government contract-6f Subcontract.162
Alternatively, the contractor would receivé ‘& much’sironger
bargaining posmon in regard to technical data for an item or
process developed with a mixture 8f govérnment and contrac-
tor’s funding. No longer would the contractor be obliged to
negotiate the technical data rights with the government. The
proposed rules would establish government purpose rights in
the datafor five: years. ‘the contrhctor would b free to’ limit
the' government to those rights and c¢ould refuisé} gbvernment
requests to negotlaté alrelinquishment of additional rights.163
The éontractor thereby could place fitself in-ah exclusive posn-
tion td exploit the mnovatlon for commerclal purposes for f' ve
years POUET I i “he e l AL

Thioy Lt EANIENY
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h'The ‘proposed Tules” greatest enhancemeht of éontractors
technical data rights’ would 4pply  when the' techmca] data’
relates to a commercial item or process’ ’The proposed rules
define commercna] rtems m part as [ '
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developed or regularly used for
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i, -0 (i) Have been sold, leased or, hcensed fo the SISty
‘ 'e.pubhc OF, -~ =~ v e :

v (u) Have been offered for sale‘ lease, -Or:: (1
«i; - license to-the pubhc OF; o i
‘ ~.(|u) Have not been offered sold leased or . unl
-1 licensed to the public but will. be available ) ("
!'|  for commercial sale or license in time o sat-.. i .-
~-isfy the dehvery reqmrements ‘of. [the) €on- )
tract. . .. 164 r S TSI T TP

If an item or process is commercial, .then the government’s
rights in the technical data related to it would be severely
restricted.  The government would receive unrestricted rights
in a very limited portion of the technical data—primarily the
technical data that the’ contractor desired to release to-the pub-
lic.165 Moreover, the contractor would not be required to noti-
fy the government of restricted uses nor place restrictive

legends on the data to preserve its rights. The restrictions _

would apply by operation of law.1% Finally, the contractor

‘need not take a position at the outset as to whether the item or
‘process is commercial.- It could wait to see what uses the gov-

ernment intends to make of the technical data. When the gov-

ernment attempts to disseminate the technical data, the'

contractor could then assert that the item or process is com-

mercial. The government could thus be faced with limitations-- : .
on use of the technical data, and resulting damages claims rf it i

disseminated the data contrary to its license.

“For a“tonitractor’ perfortnmg a contract contalmng a value
engmeermg clause, ‘the proposed rules would offer an mcen-
tive to propose commerclal items or processes in VECPs. ‘If
the contractor can it the item or prdcess lt proposes wrthm the

“commercial” definition, it can hmlt the go\/emment s ‘use of
the techmcal data ‘that describé it. Because the defmmon
encompasses prospective uses of the rtem br prOcess, the con-
tractor néed not limit itself to' proposing 1tems or processe :
that have already been put to commercial use. The ¢éohtractor
can ‘put a new item or process to’ conimercral use before' it
c0mpletes performance of the govemment contract and méet

IS3EE i

‘“59Fed Reg 3l6!2(l994)
. somd b ot U b A S PR Do ¢

'ﬁ’d . ‘, SEaEE 3 oL Ry RRES o) oens
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'“7See supra notes 150 1o 152 and accompanylng text. Lol e
L4 Kaeser & Bluehcr. supra note 1t 233 ' RE

16953235688, Sept. 28, 1989, 89- 2CPDY w0, Ly

S

the definition—and thereby createia limitation-on the govern-
ment’s. technical data rights::Furthermore, the contractor need
not worry about a result simildr to that in Ordinance Devices
Inc.,'¢7 if-its VECP. proposes .a commercial itemior process,
because notice and marking would not be necessary to pre-

“serve hmrtauons on the -government’s use of. the technical

data. . . o o DoSpeany et oy
Prarvs o o pan v o0 e RIS E L

Conclusion .« - i

i- This article explains the statutory and regulatory provisions
through which the government, particularly the DOD, seeks to
achieve cost savings while balancing the government’s inter-
est in competition with a contractor’s intefest in exploiting its
own innovations. When a contractor submits a VECP, it
seeks a share of the money its idea saves the government. At
the same time, the contractor would prefer to keep its innova-
tion from its competitors, so that it may exploit its innovation
to the maximum extent before the innovation enters the public
domain. The essence of an innovation lies jn the technical
data that explain it. Therefore, the contractor desires to limit
the government’s ability to disseminate that technical data.
The government’s rights in the technical data associated with
a VECP, including rights to disseminate the data, are the same

;4% its rights in technical data generally. The various rights

appear in DFARS part 227, along with a validation process

-designed to resolve disputes over technical data rights.

- Some believe the validation process, with its stay provi-
sions, strikes the balance too far i in the contractor’s favor.168
Surprisingly, there have been 1o’ reported cases before the
ASBCA or the Claims Court mvolvmg appeals arising from
the ‘new vahdauon procedures “The only feported téchnical
data nghts casé mvolvmg a contract awarded after the RefOnn
Act 'was lmp1emented in the DFARS is Q- Dot, Inc.169—a
GAO protest 170 "If the stay provrsrons are ‘such a powerful
weapon'for a contractor’s arsenal, ‘it seems surpnsmg that
none have put them to use. Q-Dot demonstrates one possfble
explanation for the absence of reported cases. Perhaps some
ontracting officers seek to avoid the. validation’ process alto-
éether Q-Dot also demonstrates the nsks rnherent in that rea-

e
i
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170Other reported ¢ases postdatmg the Reform Act mvo[ved contracts thf ptedated the Refotm Adf. See Dowty Decotd; hic.'v. Department of Navy, 883 F2d'774,
775 (9th Cir. 1989); Conax Florida Corp. v. United States, 824-F.2d 1124, 1126 (D.C. Cir. 1987); Ford Aerospace & Cammunications Corp.,- ASBCA No. 29088,
88-2 BCA 9 20,748, at 104,829; Hex Indus., B-243867, Aug. 30, 1991, 91-2 CPD { 223, at 2; Del Mar Avionics, B-231124, Aug. 25, 1989, 88-2 CPD § 180, at 2,
aff"d on reconsideration, 89-1 CPD q 131; Litton Applied Technology, B-227090, B-227156, Sept. 3, 1987, 87-2 CPD g 219, at 3; Zodiac of America;-B-220012,-
Nov. 25, 1985, 85-2 CPD 4 595, at 2. Two cases postdating the Reform Act regarded the same technical data (technical drawings), and the decisions did not indi-
cate whether the contractor supplied the data under a contract that predated the Reform Act. : [ngersoll-Rand Co., B-236495, Dec. 12, 1989 89-2 CPD § 542; Inger-

soll-Rand Co., B-2363%1, Dec. 5, 1989, 89-2 CPD  517.
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soning: Seeking to-avoid the process offers no tactical advan-
tage to the governmentand serves only to postpone the
process. |71 Furthermore, invoking the process at a later time
can: senously jcopardrze the govemmcnt s data nghts o

s

-

processes are facts of life that contractors and contracting offi-
cers cannot ignore. They apply to VECPs as much as they
apply to data submissions required as a deliverable under a
DOD contract.. .Neither contractors nor contracting officers

T e I ) R A R BT IE Rt Il B . can afford to remain silent when technical ‘data rights are at -
i Alternatwely, a contractor: that:does not aggressrvely assert stake—each must act to protect its rights. A contractor risks
and defend its rights in technical data submissions runs the losing important rights in the technical data it submits with a
risk of losing any return on its mnovatwe ideas, as happened VECP if it fails to properly:assert them, and a contracting offi-
to Ordinance Devices. 173 ¢ 7+ cer risks losing govemment rights in the technical-data if the

: _ contracting officer fails to examine the contractor's data rights.
The essential lesson gleaned from Ordinance: Devices and assertions and promptly challenge them if the contracting offi-
Q-Dat is that the technical data nghts assertton and validation, cer believes that the assertions are unjustified.
S e T ey SCRIN PR Cn S T i
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'7‘See supra notes 150't6 155 and’ accompanymgtext RN o J Periiat
Sy 98 st I NPT TSI ARE R TS AR VINY SR SURN P ST : ) 1 . i, Ve i
ii:'ﬁi':. R RN iv o e i i H ' T I ]
TS I PR R ST AT TSR T o T EESEET I 3 . ST
f Fall eis LI i W0 . : ! B ¢ 1

ik i T A AR A RV B I AN b
prleiy g o i Lt Managmg to Lead' R S S TR T R &

; R EFIN CEOLI PRI IR LN v R T Y T : FETIRIEE

R I e Rt Colanel.laclcF Lane Jroie SRR P AR T
Semor Judge, Umted States Army Court of Criminal Appeals RERART D

S04 Yo ‘ i AR UEEE BT IR P

' J‘»“ !;'i‘ - DR S 1] yvf",‘?”w':r‘ oL n/ .
e lntroductlon e civilians—need to be aware of studies like those mentioned
ab L above Whrle the mrhtary isa umque env1ronment the sol-
Much has been wntten lately about “relnyentmg goyem- dlers nnd civilians whom JAG managers lead are thc products
ment * with’ a view toward improving government efficiency. of socrety in general and brrng with them the work atmudes
Recently the Brookmgs Institute published a study entitled Iearned from thetr families and civilian work. expenences
“Improvmg Government Perforrnance "1 One major recom- Further, an Arrny career can be yery demandmg—often at the
mendation was for top federal ofﬁcrals to promote a culture expense, of family | hfe—and many young soldiers, mcludmg
that values a proactive, problem-solvmg attitude in place of Jjudge adyocates leave the service because they feel unful-
the reactrve _problem-avoiding attitude that too often domi- filled or resent the highly structured military envrronment
nates bureaucracy A contemporary study by the Families and’ Therefore JAG managers need to constantly reassess thetr
Work Institute foHnd that workers. today are less, willing fo management styles in light of emerging management lessons
make sacrifices for work and, instead, desire to devote more if the JAG Corps is to remain efficient and effective into the
time and energy to their personal lives.2 On the positive side, next century.
the study found that workers place a high value on the quality ' '
of their work and work environment—the latter in terms of A good starting point for this reassessment, is with one’s
support, open communications, and flexible scheduling—as management goals. Among those used by judge advocates at
well as on pay and advancement. "More importantly, the various times are: retaining the best people, ensuring the
workers studied were most likely to care about the success of opportunity for professional development, providing a profes-
their organization when they had good relationships with sional work environment that promotes pride in the military
managers, did not have to choose between their work and their practice of law, and being ‘competent, confident, and caring
personal lives, and felt that they have an opportunity to managers. In light of changes in the Army workforce because
advance. of downsizing, new societal attitudes about work, and raprd
. technological changes in the military workplace, ‘goals such'as -

- Judge Advocate General (JAG) Corps managers—ijudge ; ..these will present real challenges for JAG managers. .The

advdcates. warrant oﬁﬁcers, noncgmmlssroned ofﬁcers, and “‘prolblem ‘with goals is that they are simply ends to be
, AN b S S R N e ; T St
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1 Stephen’ Barr, "Reinvent™ Government Cahtiously;SmdySays. WasH. Post, July 28,1993, at A17. - FROGIE Y : R T SRS /oo

2Barbara Vobejda. Survey Says Employees Less Willing to Sacrifice, WASH. PosT, Sept. 3, 1993, at A2.
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achieved; the real trick is to determine the means by which
they can be achieved. -To be successful, managers adopting
these goals must devejop personal management styles, or
philosophies, 1o help them cope w1th the challenges in therr
particular organizatjons. ; :

o A

When teaching at The Judge Advocate General's School in
the mid-1970s, Lieutenant Colonel, (later Bngadler General)
Del O’Roark used to tell judge advocates “If you' can't lead,
don’t worry—you’ll manage somehow.” This quip. hxghlnght—
ed the often distracting debate. over the relationship between
management:and leadership—are Army officers “managers”
ot “leaders?” But must tensjon really exist between these two
roles? “Management,” as I learned at the Command and Gen-
eral Staff College is both an art and a science. Management
is an art because it requires skills acquired through experience,
study, and observation, and.a science because it relies on
accumulated knowledge, systematized and formulated in ref-
erence to general truths or;Jaws. Management can be defined
as the process of planning, organjzing, leading, and control-
ling the work of organizational members and of using all.
available resources to reach stated organizational goals.?
More simply, management -is _the art of getting things done
through people. In the final analysis, leading is a necessary .

ingredier"lt of management +In behavioral science terms,” -

“leading™ - means “motivating,” which. is a primary function of
managers. 1If the manager cannot motivate workers fo achieve
desired results. then plans, organlzatlons, and conlrols can
become meamngless S L

The self-development of effectlve managers is cenlral to the ‘
success of any organization,: according to Peter; Drucker,
leader in,modern management theory.4 Accordmg to Drucker, ,
as managers become more effective, they raise the perfors
mance level of the entire organization. Furthermore, Drucker :
finds that this has become more vital because work has
changed: from manual labor to knowledge work, which means ;
that management's focus has shifted from efficiency—exem-.
plified by time and motion studies—to effectiveness—that is,-

|
getting results This management focus shift is relevanl to'the:

managemem of a JAG office,. Like so many. other aspects pf -
work, effecuveness is a learned habit, the deyelopment.of a
complex set of practices. To be effective, managers must con-
sider how their time is spent so that they can concentrate on.;
areas where real results are possible, -bujld on their own: and,:
others’ strengths, and gear thenr efforts-to results G 00
§ - Time and Prlority Management
Have you ever.gotten lo the end of the day and wondered :
where. the time went?;. Did you find that all those things you
planned, on your way to work, were still not done? If this
happens on a regular basis, you have lost control of your time!

3JAMES A F. STONF.R & R EDWARD FREEMAN MANAGEMENT 6 (Sth ed. |99‘2)

"Effective managers in a knowledge-based environment
must focus on results. Judge advocate managers must have
time to direct their: vision towards results, finding and elimi-
nating time-wasters. : Ong of the biggest time-wasters is doing
your subordinates’ work—if not for them, then with them.
When a subordinate is struggling with a task and seeks further.
guidance, the manager too often unwittingly assumes the posi-
tion of coworker. ‘The manager then becomes directly respon-
sible for the results or progress of the work, abdicating the
management role for an action officer role. Thus, he orishe no
longer has time to manage. 'One way- this happens is for the:
manager to “redo” everything the subordinate does. Unfortu-.
nately, few actions impede the development of junior soldiers
or civilian employees, or stifle their desire to strive for
achievement more than to have the branch or division chief
rewrite every letter, memorandum, or brief so that it sounds
like the chief wrote it. :

c;WhileijG ‘managers: may not be able'to‘do much about

-either boss-imposed (we :all work for a commander or other.

superior) or system-imposed time-wasters, they can avoid
adding to them for their subordinates. Managers should not
have meetings just for the sake of meetings; weekly staff calls
in-a small JAG office where everyone talks frequently to each
other may not be needed for information flow or be produc-
tive in terms of positive results. Further, do not have people
attend meetings if the subject is not of concern to them,
because this wastes their time. Let people know the subject of
the meeting ahead of time so they can come prepared and, if
feasible, distribute a “strawman” proposal ahead so that atten-
dees come to the meeting focused on the issues. Many times a
manager needs to meet with only one or two people in a sec-
tion, .Rather than plan a meeting to be held in the manager’s
office, the manager should go to the work area. This allows
the manager to see what is happening in the section, to inter-
act (even minimally) with a variety of workers along the way,5
and to save the subordinates’ time. /

L S it : .

v Another tlme-waster is requlrmg volumlnous reports or sta-
tistics. + Many managers, receive information that they never
use, either because it is so detailed that it is more than they
can easily assimilate or because it does not help them focus on
their primary function of achieving organizational results,
Consequently, managers are wasting their subordinates’, time.
in preparing these reports. Judge advocate managers at differ-
ent levels require different types of information, with different .
degrees of detail. For example, staff judge advocates (SJAs)
have. a:responsibility to ensure that they request no more
information about the claims operations than they need to
ensure that the goals of the claims program are being met. .
They also should ensure that their chief of claims is receiving
and acting on more detailed information, appropriate for direct
operational responsibility. - :

Tl myo . i 1
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4Perer F. DRUCKER THE Emscnva Exr-:cu11ve (l966) Much of the remmnder of this amcle is based on thoughts generated by this managemem primer. N
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SIn the rnanagement vernncular, thls |s oflen referred to as “MBWA;"—that is, management by walkmg amund
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1.:One of the secrets of effectivehessiis concentration<=that is,
allotting sufficient time‘to-work:on: 4 projectso that it is not
rushed ‘to:completion :prematurely; rEffectiveimanagers con-
centrate: on-one thing at'a"tife'so that ‘their. thoughits 'do not
becoime' muddled. ('They also:selectithase wmatters that they
believe need their attention and time, and'do not allow outside
pressures to dictate what-is given priority. "Because the typical
JAG office is:a’ highly reactive environméht, this‘is not easy.
Judge advocate managers ‘at all levels: in-the 'office need ‘fo
work ‘at minimizing reactive time and maxindizliig active tiimel!
One method is'to énsure propet delegation; so that action offi-
cers are empowered' to'act independéntty~—under broad guid-.
ance—-on routine matters that do not need the SJA ‘or chief's
drrect mput and supervrslon EER L R AR L Lo
. TR R S TR TS R VY P R SRR (R TR Yt LACLIAR TF¢ fot )
Managers must avoid'becoming: ‘captives' of the: past.* The
effective manager does not rely on the status quo, bilit moves!
on to what must be done to succeed tomorrow. This manager-
ial attitude allows for'new ideas and-activities, encouraging
creativity -in-achieving results.: Peter/Drucker stated, “An:
organization which just perpétuates today’s. level of :vision,”
excellence, and accomplishment has 10st the capacity to adapt.
And since the one and only thing certain’in human affairs i¥!
change, it 'will'not be capable of surviVal in & changed tomor:!
row.”s: The JAG managér who accepts “we’ve always done it’
this way” ag the answet for an’otherwise unjustified office’
procedute or praCtnce ultimately is doofried' to repeat the mrs- :

takes of his or her predecessors St el

L DL I ool ot

‘ ‘Burlding on Strength A AT

P ey e
oo ERYEET BTt (SIS

BT i L S
IR Pt
Effectwe JAG tnanagers not' 0nly knbw and use their.own’
strengths, but know and use their siibotdinates’ strengths 'ds -
well.! Too oftén'managers focas on ‘4 soldier's‘or civilian'
employee’s ‘weakness and seek to put the individual in a'posi-
tion' where:that weakness ‘is ininimized.” Unfortunately; this"
can result in that person’s strengths being wasted. The SJA or -
branch chief interested in achieving results will assign person-
nel:to'positions where their strengths can both be best utilized
and be challenged to develop to their fullness, :No SJA rightly !
suffered: because hls or her subordlnates were strotig-and
effective?i : LI U T TSI A S PO ST S R PR IERN ¢ F 0

IR EOE A H( 3 ST T s [ ' i LA AN B VO Ai
-Judge advocate managers’ responsrble for ofﬁces with civil<)
ian.employees, and who ¢an:stricture the ‘organization of:
civilian jobs therein, must avoid'tewriting job descriptions tg
meet:the peculiar talents’or strengths of ‘a-particular employee.”
Civilian job-descriptions are supposed'to be objective—that is,'!
focused on the role thatthe position playsin'the organization:

The manager’s job is to find the right person for‘ea‘chj‘ob

When a JAG manager structures an organlzauon around'a par-1
) N T (LIRS N SR T I Lo gy neitan b

.\[5;57 Lo lt.;sr_»x,,lms)

6 DRUCKER, supra note 4, at 57.

-

‘ticular ¢ivilian‘employée, especially oiié wrth ekcEpuonal

expertise?ithe: orgahlzatron iis dédmed to'fail when that
empl‘oyee’ leaves: Fmdmg sotheoné 'who ‘can’ perform at' the
same fevel.usually 15" unlikely; diltifrately the" ‘manager fmust
reorganize to meet the new circumstancéisywhich ‘disrupts

operatlons

Sl e nny i A o o

29T Jis unisd Ly e
'“By plcing 4 subordinate in 'a position ‘bascd oh'tiis or her
strengthy, the effective JAG managefis meetmg ‘one of the
Corps" ‘goals’——developmg ubordinates.' But 'more is requlred
than simply matchmg individual strengths With’ duties. The’
position should-be one that challenges the' subordmate to’
grow, expanding’ these strengths-and; if poss:ble overcomlng
weaknesses: * For example, ‘an'SJA may assign’a Judgc advo:’
cate 'with good research and analytical ‘skills;’ but undeVeloped
writing skills] to'the' administrative law. section wheré hé or
she can draft opinions underthé tutelage of the branth chief, a
skilled writer. ' The effeétive JAG manager also takes time to
coach and guide’ ‘subordinates. Such actn#ity is never a'“'time-
waster;” as long as the - manager remembers not to ‘take .on the
shbordmateswork ot e S gt
e T e e 5ST OF ST ‘.:!'mlsb. ,,
w’-l'hese ‘principles:on subordinate deévelopmient are fairly’
obvious to most SJAs' or major headqudtters division:chiefs
vis-a=vis junior action'officers. ITh& best-senior JAG 'managers
alsodevelop their intermediate (brafich, 'sectibh) fnanagers.”
That all managers are ‘self-stafters, self-dirécting,-and ‘an”
operate o 'their' own; is a fhiyth3  Branchk ‘and $¥tish 'chiefs”
need focus, guidance, and feedback if they are: to beéffective |
partners with SJAs and division chiefs in achieving organiza-
tiohal-‘goals. - All intermediaté managers have to know ‘what
the senior JAG ‘manager feels is imiportarit; and How Well they -
are accomplishing their assigned résporisibilitiés:> This niurtug-
ing of middle 'managers can o¢elir-in a Variety of ways. Orié is”
to“involve all managers in‘'a uhit or’orghnization’ in défining
the ‘unitor organization’s-mission ’and goals.' First-time :
branch and section ‘chiéfs are few to:thé rianagement field,"
and for-the'senior manager to ¢onduct periodic personal’
coaching directly’ focused on"the’ subordindte”s managehieht :
andileadérship skills {or lack thereof); is especially important.:
Relyingon formal: courses-dlone is short-sighted. * A senior”
manager ‘whodoes nothing rhore than share' “war- stories”
about matiagemerit problems or the pros and cons of managers
that heor-8he worked for still passeson valuable information
td>the 'subordifate that hasjust moved fito a managerial posi-
tion. The most effective:JAG sehior manhgers are those ‘who
take the time to listen to branch and section chief concerns
and problems with ‘mission” accomplishmentiand personnel
conflicts, and help the branch or section chief work out sound
management solutions. ‘These JAG managers’ are Ensuri'ng

that the Corps ‘will have good senior ‘managers inthe’ future
Gt VY Y oooboior e e iy o R (A tH e

BT % I HE A S B LR B ."M;,_:l;rl

A R T R G R S DR L PTG N Ry T Y P A AR
7 A word about the “whole man” concept. Although it may sound like an admirable equ‘ahtanan npproach to per’sonnel managerhém it acttually fiides what a person

can do, thereb romotm medxocnt Id at 74 .
yp g y SUtembaresor o e g, r(""m"; SE e Sy e s ound B

8For a more fully developed view on thrs subJect see Clmton 0. l..ongnecker & Dennis A Glom. SMR Forum Ten Myrh.\' of Managmg Managerr SLOAN Bus
REv., Fall 1991, at 81, vt it v fo e nren et die T @ e e TP
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Leading to Results P

oa is b
In the latest edition of their popular book, The Managerial
Grid 111, Professors Blake and Mouton focus ‘on the interplay *
between a manager’s concern for production and people.® On
their grid, they display a variety of managerial styles.. In a .

military environment with its emphasis on mission accom-

plishment, falling into what is called “authority-obedience .
management”—where production is the chief” managemeﬁt
concern—is easy. In 51mple terms, this management approach
view§ people mainly in térms of their ability to contribute'to’

I

production. The manager ‘wields the avthority and the subor- “*

dinates obey. The manager watches work closely—"micro-
manages™—and little room for creativity exists—"just follow
the standard operating procedure.” o
IERTRTEE
Forces in the workplace, like those identified in the Fami-

lies and Work Institute study, are making “authority-obedi-
ence management” counter-productive. The human resources
school of management has become the dominant management
school today. As managers see their capital resources shrink-
ing in a tight economy, they realize that they must.pay atten-
tion to the human contribution if they want to .improve
efficiency and work output. Workers today mcreasmgly seek
self-fulfillment and a sense of personal contribution rather
than simply money and advancement. An annual “top block”
and end of tour award for everyone will fail as the “opiate of
the masses” in this new environment. Alice Sargent, a consul-
tant and lecturer in organizational development andr managen-
al efficiency, advises that: . y

Managérs need the traditional skills of plan-

ning, organizing, and directing as well as®

the new interpersonal competencies. Open

communication is essential for feedback,

cooperation, and participation, and is critical

for planning and strategic management.

Continued give-and-take gives workers a

sense of shared responsibility and owner-

ship in the enterprise. “This will be crucial in 1 1 J1ACY

the turbulent times ahead, with'scdrcdU: ! &
= resources available to solve: q;omplex pro LTI
I lems 0
! ! ”;,‘.%u, f 1!"’:z>n‘
i Returning to Blake and Mouton s grid, the opumum man-
agement approach is "n}cam management.”!! This approach

i : ‘ } ;
A Voosp b el TEY O b il

!

R Py ! ;;“, {1

9Roa|=_n'r R. BLAKE &.]ANE S. MOUTON THE MANAGERIAL Gnm lll (1985)

£
"’Aucs G . SARGENT, THE ANDRoc;‘rNous MANAGEI{ 179 1983). I

11 BUARE & MoUTON, supra note 9.} SRR

12Général of the Army Omar N Bridley, Leadership; PARAMETEM ‘Winter 1972, at2-8,

. Iiom
A [

retan’red and trained to be the senior JAG managers of tomor-

¢ .+ combines high concern for production with high concern for

people "It is based on a recognition of the interdependence of
people engaged in productive work, and deals with relation-
shlps between peoplc Goals are attained because the people
understand and agree with them; often they help develop
them, Contro] is not removed, but is achieved by having
everyone involved in planning so that all share concern for
producuon and possess the desire to accomplish the organiza-
““tional goals. Tt recognizes that people and production are

interconnected. \ :
[ EUREE EUFE S5 S DRI PR HRE T R

0N

"For team management to succeed in a JAG office, the
senior JAG manager must apply management principles—
especially those dealing with human behavior—in such a way
. that the goals of the worker and the organization coalesce.
" this approach to management is consistent with traditional
concepts of military leadership. General of the Army Omar
Bradley said that a leader must project an energizing power
that marshals and mtegrates the best efforts of his subordi-
nates.12 A Ieader. he said, also possesses human understand-
ing and consideration 6f others, and encourages subordinates
to speak up and disagrée:’' Whether you call this “leadership”
or “motivation,” it'is dn important element of effective man-
agership. It involves focusing equally both on contributions,
standards, and level of work (production), and on relations
with others (people). It is exemplified in two-way communi-

. cations, which is basic to sound and effective teamwark.

x

YT

.7-7 2
Sia L b

K
-

Judge advocate managers who want the Corps to succeed in
the future, with’ all'of jts (:omplex:txes and uncertainties, must
become more concémed ‘about 'managing and leadmg, and not
just assume that everythmg will fall into place.” Effective JAG
managers will be those who dre not only in charge of time and
priorities, but who also ensure that théir subordinates meet
their own challenges to excel. They will be team managers, as
concerned with their people as they are with results. In so
doing, these JAG managers will be “caring leaders” who pro-
;1vide _epportunities for gdevelopment and advancement, provide
ia,fprofessnonal work environment that promotes pride in the
. practice of. mxhtary Jaw,.and ensure . that the best people are

row “The result w:]l bea stronger JAG Corps better equipped
to serve the Army and its soldlers

6oty a8
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, United States Army Legal Services Agency . \ TR
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VISR A PR T T BRI CRR AT SO HOERE AP T B I PR et o iE
sl fp e D™ BT s e e v gl o ndade
Courts-Mart,al Prqcessmngmes e L T P

R I T U
Average processing times for general courts-martml and bad-conduct dlscharge specral courts martial whose records of mal

were recerved by the Army Judiciary during the first three quarters of Fxscal Year 1994 are shown below.. .. ... .. ot

S T : RN DT e T e g e

it
General Courts-Martial
r s ) R et g LT e d o e N DR RNAE H SRR

Y '.lQ.FY94¥.'n e ‘ Y94 "BQFYM”'W Fas b

i e S R RN ST e e
' PRI (PO e teyeyele
N ,_.5vRecordsrecelvedbyClerkofCourt Lot o 168 y7- 1 e
‘Days fr chgs or restnt to,sentence .., ... . e 49 st i
. i HOVIRRTY:
a4oi. o+ Days from sentence to.action: ;. .. o, . ‘ ' o ‘
. . i 3 i it i
i v i Days from action to dispatch;; - o ‘ et ey 1 e
. ST A A s : 4 ;
R TAT TR Rt Days en route to ClerkofCourt RO e 8 ) Fi
L S ' s et box j’? CogR i, ;o ke o
R : ERTEEEE N RN ST - AR Y To siuige’ o s 'i Sy s b e o has b
’ v aiese GOTLE e s e o Dl sl ey o)
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. Records recerved by Clerk of Court e 36 39 40
Days fr chgs or restnt to sentence 310w |,42 ot arls Buan 30 et

e ad

: -+ Days from sentence toaction . . ... ., 64. lui o 585 Lo ok 55 oo
i, Days from action to dispatch . . : .. ... 6.0 oormnmo B oo ~nsm8, oo
.. Days enroute to Clerk of Court ‘ iy 8l ,»' 13 11 IR TN TR A
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T o e ’ do b crnelizno e bio
e d COURT-MARTIALANDNONJUDICIALPUNISHMENTRA’ITES s art i
B i " |0t RATES PER THOUSAND i - ioidp oty ol o

, Th;rd QuarterFrscal Year 1994; ApnlJune 1994 v

" ARMYWIDE - ** CONUS """ EUROPE . |  PACIFIC ; OTHER

BT ER N ERAINS B8 NN TR SSE (T EECER RN PRI A TR O Lf i

GCM 7 0.45 ( 1.80) 037 ( 1 49) 0.52 iy (-2.09) 1) 1.06: . (- 4.25) l 10 ) ( 440)

BCDSPCM | 0.17 (0.68) |-016 ( 0.65) 0.26 ( 1.04) 0.12 (049 _| 041 (.1.65) .

SPCM 0.02 ( 009) 0.03 ( 0.10) 0.03 (_( ?]0) 000  (000) | 000 (000)
N . ety e oo e B el R TR

ScM 015 (o059 | 018 (070 008 (031 1,049, . ..C04N. | 014 _ (055,
NIP 1860  (7442) | 1959  (7837) | 1766 ' (7065) | 2070  (82.81).).1897 ...(7589)

N B L A R L I R N e N ’

Based on average strength of 554,773

Note: . . . :
Figures in parentheses are the annualized rates per thousand
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Environmental Law Division Notes
Recent Envnronmental Law Developments

The Env1ronmental Law Division (ELD) Umted States
Army Legal Services Agency (USALSA), produces The Envi-
ronmental Law Division Bulletin (Bulletin),'designed to
mforrn Army environmental law practltxoners of current
develdpmeqts in the environmental law arena. The Bulletin
appeaxs on the Legal Automated Army-Wide Bulletin :Board
System Envrronmemal Law Conference, while hard coples

will be distributed on'a limited basis. The content of the' latest

issue (volume 1, number 12) is reproduced below
| i ,

This month’s Bulletm mcludes a summary;of state dead-
lines for submitting applications under Title V of .the Clean
Air Act and ‘an information paper on the recent court order in
the Pease Air Force Base case. : G

Resource Conservatlon and Recovery Act (RCRA)

4 i 5

g o Correcnve Action -

Recently, some Environmental Protection Agency (EPA)
Regions have-asserted RCRA ‘corrective action authority
against Army ‘and Air Force installations' that have, or previ-
ously had, interim status. For example, in June 1993, EPA
Region VI proposed a RCRA 3008(h) Corrective Action
Orderat an Army installation that had withdrawn.its permit
appllcaudn for an open burning/open detonation (OB/OD)
site. The instaliation responded by mcorporatmg Region VI's

concerns lin their Installation Restoration'Program (IRP) and.

securing 'fundmg for the expanded requirements. - Headquar-
ters, Department of the Army, also briefed Region VI regard-

ingithe 1mpact ‘that Corrective ‘Action Orders would have ‘on-
Army-wide ‘efforts to clean up-sites on a worst to first basis

under the IRP. The issue lay dormant until August 1994 when
Regxon VI apain proposed to issue an order. Generally, the

Army will seek to negotiate an order that, at & minithum, rec-:
ognizes work already accomplished under the IRP. The Air:

Force is facing similar orders in Regions IV and VL. In all
three cases, negotiations have begun in the hopes of achieving

an! appropnate order. Because Corrective Action Orders will:

1mpacl the Army’s strategy for cleaning up sites, installations
must provide proposed orders to their Major Command
(MACOM) and the ELD expedmously iCaptain Cook. o

Mumtrons Interim Pohcy Guidance

A couple of environmental news services have reported that . ...

installations could face fines if they adhere strictly to the
Army’s guidance on the application of current RCRA regula-
tions to conventional explosive ordnance operations. A
Department of :Defense (DOD) working group drafted the
gmdance after studying RCRA regulations to determine how
current requirements applied. While awaiting DOD action,
the Navy, Army, and Air Force issued the guidance as Service
policy in September 1993, November 1993, and January 1994.
In November 1993, the DOD forwarded the guidance to the

EPA for:coriments; the EPA returned their comments on 23
June 1994.: The EPA acknowledged that “[tjhis guidance
improves upon the Army Regulation 200-1, paragraph 6-7
guidance, in that it more closely reflects the current:RCRA
rules and policies ‘and has helpful diagrams.” In addition to
specific comments on particular provisions, the EPA stressed
the following three general pomts that mstal]atmns should

. note::

1. Department of Defense installations o
- should .work closely ‘with ‘their state regula- : -
-tors and not rely solely on federal guidance;

2. Any national guidance inevitably will be
general, thereby necessitating communica-
tion with regulators regarding specific
issues or sne-Specxﬁc sntuanons. and .

3. A few areas addressed in the guldance—
-, that is, firing ranges and unused propellant =~
- bags—are still under review at the EPAand . !
-will be resolved in the waste munitions rule- Lol
: makmg

Currently, none of the Serv:ces plans to'revise the gmdance ‘
While the Services belicve that the guidance is an'accurate’
statement of the law and regulation, installations should coor-
dinate with their federal, state, and local regulators when in‘
doubt. At least one state, Oklahoma, reviewed the guldancei
and noted that it is “consistent with current interpretation of
{Oklahoma) regulations.” ‘As always, contact your MACOM:
environmental law specialist’ or the ELD if you have’ ques-
tlons Major Bell

Tt

Natural Resources

o Ecosystem Update!' o

‘The White House Ecosystem Management Imuauve contin-~
ues to roll along The Interagency Task Force, chaxred by the
Director of the White House Office of Envu'onmental Pollcy.
is scheduled to complete 1ts final draft report on ecosystem
management by 4 November 1994, ‘The findings and recom-
mendations of this report will be important because they will
eventually change the way that we. manage our-natural
resources.’ Major Fomous. P

Environmental Compliance'Assossment System (ECAS)
ECAS and Installatton Slatus Reports

- Plans are underway to revise the way that the Army self-

. . assesses its environmental compliance status. The ECAS has
- worked extremely well in identifying compliance and man-'

agement issues at Army installations. The next step in the
process is to ensure that the status of compliance can be
tracked on an on-going basis, not just every four years. An
internal assessment, conducted by installation or MACOM-
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personnel, can accomplish this.: The Installation:Status Report
¢(ISR) Part.II: will ;be' used 'to’ track compliance’ and ‘imanage:
ment issues:: The Army Environmental Center is coordinating
an’effort to develop-an ISR relating to envirorimental .issues.
that:can be used ‘as a.leadership tool.: The ISR Part M:will .be
identified' as' an" Annual-Environmental Self-Assessment in
Army Regulation: 200+1;) but willibe distinct fronr the: ECAS.
" The format of the ISR will reflect the status of media complis
ance—such as, air and water—and will be grouped by envi-
ronmentzl strategy pillars:. Compliance,;Consérvation,
Pollution Prevention, and Restoratlon.: Imiplementation of the
ISR Part II. could begin by spring (1995.: 'Thé .ELD:will pro-
vide notification of the start date. ‘Mr. Nixon,
Yilive =00 e e Do Do s
-Lwinte - Statute olemltations ,’:r:'c: RS
sl rthoaoend aiubde 7 s nor
The Case of Minnesota Mming and
Manufacturmg Co V. EPA CA DC2
R IR covatsbe e v AR
On9 May 1994, the Umted States Court of Appeals for the
District of Columbia:Circuit rejected the EPA's request for
partial review of its' ruling that the fedéral limitations ‘statute at
28 U.S.C. § 2462 applies. to all federal civilsuits: seeking
administrative penalties unless Congress specifically provides
otherwise, : The EPA;sought rehearing-to convince!the:court
that-the date when.the EPA could “reasonably; discover ithe’
violation™ should itrigger the statute, not the date that the vios.
lation occurred. ;. The .EPA’ had sought a $1:3 million penalty,
for Toxic Substances Control; Act reporting violations, someg,,
of which were;time-barred by the fivesyear general federal,
statute_of hmltatnons. To promote consistent, application, ithe,
Director of; the Office: of Regulatory. ,Enforcemen; provided.
guidance to EPA regional counsel.3 The memorandum out-

lines the EPA’s strategy for addressing the statute of limita-

tions question in other cases, including circumstances that the
EPA feels are unaffected by the 3M decision. While the EPA
acknowledges that while 3M is binding precedent in the Unit-
ed States District Court for the District of Columbia, “we are
actively seekmg 101 ldenufy suitable test cases outSIde the D
Clrcux ““““ ecausc the cheral Fac111ty Comphance Act’ s’
expan ec? waxver of soverengn 1mmun§ty is not retroactxve——‘
that s, pnor to'6 October '1992-23M may be of Timited use to
Armiy installations'in’defending #fainst civil penaities*
imposed for RCRA 'viclations.' The'EPA -also'is’ ‘drafting a"
memorandim regarding ‘application of the federal statute of !
limitations e continuing’ violations——such as, violations for
which penalties accrue until the violation s cortected: < The
ELD will let you know when this guidance is issued. Major Bell.

[

R Clean Air Act (CAA) - 0%

nivProposed Changes to Refrigerant.. . <
Techmczan Certification Rule ’

goba? Lan e e e e e
- On 14 ‘May, 1993, the EPA promulgated a ru]e estabhshmg
a program-for mecyclmg ozone-depleting refrigerants recov-
ered during the servicing or.disposal of air conditioning- and
refrigeration equipment# The refrigerant recycling rule man-
datessthe testing and certification of refrigerant technicjans by
14 Noyember .1994. The EPA now proposes. fo further amend
the r,ule, toiallow for certification of technicians who have suc-
cessfully completed an unapproved cestification program.s
For technicians to be eligible for certification, the administra-
tor of the unapproved program must apply for. grandfathering
in accordance with the proposal.;; Additionally;. the EPA pro-
poses:to extend the certification-deadline (to six months: from -
the publication of the final amendment) for technicians who
have successfully completed a program that applies for grand-
fathering.”” Alliother. technicians must meet:the 14 November
1994 deadline. Environmental law specialists should pass this
information on to the appropriate technjcal personnel. Major
Teller.

AN ) sttt nollenG Lo reend s o

oo Clean Air Avtj-vTxtlejVOPeratmg Lermit 1 -
it -~ Program State Applzcanon Deadlmes
PR ,,»',-;-\,»;

sl alguc w00 skt ;itsnt bevd viene
«. The following; state; deadlincs haye been obtamed by con-:
tacting each: state’s air quality office.- The EPA has not:
approved: the deadlines and they are-subject fo change.; Instal-;
lations: that must obtain a Title 'V operating permit must-inde-
pendently jconfirm-their, state’s application: deadline.. Many
deadlines iare dependent -on: the date of EPA approval of the
state’s Title V. program, . which will vary widely:and cannot be
accurately. determined at this point. ‘While.tha CAA i imposes a.
15.November :1994 deadline; for. EPA: approvalef state pro-.
grams, ;in any. cases .the deadline will not be met. Installa-
tiohs fni:states: with, application deadlmes dependent on the
date of-EPA; Bppmval should closely momtor the status of
their state’ sprogram S S T '{L‘.,‘ B LTy
feomb AV Lo VE el o sl R
wFor.an mstallaucm to continue -to operate after the applica-;
tion deadline and,pefore issuance of a*Title V permit; it must
submit a.timely ‘and complete” application..'Submission of a
timely:and complete application.creates an “application;
shield” that allows the installation to continue ta operate pend- )
mg |ssuance of the Title V permit,- which could take several
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3See Mcmora:ndum Director, Offwe ‘of Reguldtory Enfomement ‘subject;: Guidance on the Apphcahon of the Fedcral ch-Ygar S&atute of Limitations to Adminis-;
trative and Judicial Civil Penalty. rroceedmgs 13 July 19?45) (available on the Legal Automated Army -Wide Sy'slem elect.romc‘buuetm board  Environmental Law

Confen:nce at SOFL WPj )
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years. -An application is deemed “complete” unless the state
notifies the installation that the application is “incomplete”
within sixty days after the application is submitted. If the
state notifies an installation that its application is “incom-
plete” after the deadline has passed, the application will not be
“timely” and the installation will not have the benefit of an
application shield. Consequently, installations should file
their Title V applications at least ninety days before the state’s
filing deadline. This will allow an installation sufficient time
to correct an “lncomplete apphcatlon and make a nmely

submission prior to the application deadline. Major Tellcr ‘

Alabama
One third of sources (randamly selected)—15 February 1993;
remaining sources twelve months after EPA approval. Fort
Rucker is in the first group.

Alaska .50 v e
Twelve months from EPA approval.

Arizona: i I P T
For SIC Code 976—1 May 1995.

. Arkansas l i y‘,::!:'r.hi“,' Liomin
[ A

Six months after notlﬁcallon from ‘the smte“'

State expects to
begm lssumg nonces in November 1994 ’

S FEDRUE BTN £ B

California

Twelve months after EPA approval

R A

I Colorado ‘

AR e : G T B e

Twelve months after EPA approval (some nonmilitary sources
are requ:red to ﬁle earher)

ey Yo s wie Denhneyshni
A COnnecucut aebanrls ool

Twelve months after EPA approval. :
SN ER e rDlstru:tofColumbwl T b

(‘l‘

Twelve months after EPA approval The Dlstncl of Columbra
will send notification letters recommending that smaller
sources (less than 150 tons per year) apply w1thm elght
months of EPA approval. :

LT

Floﬁdz_i

Three deadlines based on type of facility: 2 April 1994—
power plants and facilities subject to the New Source Revrew

r

I

(NSR) or Prevention of Significant Deterioration (PSD) pro-
grams; 2 July 1995—facilities subject to the National Emis-
sions Standards for Hazardous 'Air Pollutants (NESHAPs) and
the New Source Performance Standards (NSPS) programs; 15
July 1995—all other facilities. «

e, t

R PR

Georgla ho SRR
L vl ERN ] '_t
Undetermmed The state has tentatively proposed the follow-
ing schedule: March 1995—major sources in nonattainment
areas; September 1995—major sources in attainment areas;
January 1996—all other major sources. Synthetic minor

source applications—1 January 1995.

Hawaii

L T ‘[ wary b f B P P

26 November 1994 (some nonmlhtary sources requrred to
submlt earher) .

Idaho

Three deadlines: 1 December 1994 1 March 1995, or 1 June
1995. : State will assign deadline for each facnhty. attemptmg
to accommodate each facrhty schoice., . v i 0 o

Illinois -

Three to twelve months after EPA approval accordmg to SIC
code; for SIC:code 97-—nine months. -~ | i sl '
TR RN VIR
Indiana
Twelve months after notice (for one third of sources, notifica-
tion is to' begin in' September/October 1994) or twelve months
after EPA approval. E
Iowa ;
Three-part application process. Part One (inventory and fee)
due 15 November 1994; Part Two (comphance plan ‘and
schedules) due 15 May 1995; and Part Three (certification)
must be submitted with both Parts One and Two. Voluntary
application for synthetic minors—1 March 1995. =~
Kansas
Staggered from six to twelve months after EPA approval. .. .

‘Kentucky

Twelve months after EPA approyal. ;. - -+

i ;:e,«;aLouiSiana TR BV
i BT
Twelve months after EPA approval.

-

6The EPA dnd states generally classify mrhmry installauons as Standard ‘lndusmal CInssnﬁcauon (SlC) éode 97—Nat|onal Secumy STANDARD lNDUS‘I‘RlAL Cus

SIFICATION (SIC) CoDE MANUAL (1987)., . ; @/ om0 oy

¥

,’:Jl#r
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'0"""& L Ry Ut Maryland ‘“LJ| ((, 'JV)
i ‘ e oar TR v L
For SIC code 97——twelVe months afier EPA approVal
e e RN RN nalw’.;n ubod
Massachusetts S e T e

Three groups by SIC code; SIC code 97—due between I July
1995 and 1 September 1995 ‘

R I I PRI . TR N 1T R Lo
AT TR PPN THE Mlchlgan I o el
L b e g g LT et
For SIC code 97;,,—15‘Qctober 199‘6.‘ S e 008l

» SiLE S I i'!/;'_:il’;'.'l‘,, o
anesota i

From 15 October 1994 through 15 November 1995 dependmg
on SIC code; SIC code 97—15 November 1995. The state is
propoSmg to shorten each deadline by ‘three months, accord-
ingly, for SIC code 97, the deadline would be 15 August
1995. ‘

Mississi i ‘

L BRI S ! PP EULE BT T RN lr]
Twelve months ‘from’ EPA approval (for some SIC c6d 58 x'
months, but not SIC code'97). 1" ! 1l SR "'

Misséuri

First group—sixty days after EPA- approval;'second’ group=T
twelve months after EPA approval. First' group is’ made up.
primarily of volunteers. ‘
Montana
Sy T TR F S R T I S B LTS TR TS I TN Lot
One thrrd of sources, \already Jlotlﬁed to submit thirty days:
after EPA approval; remaining sources—twelve. months after
EPA approval.

o oeioen

f il
Nebraska
co 1 b ‘»’,"”-1"!‘_-11':7 ORI CA I DU BTSSR Y § PIRT SR SRR i
Twelve mopths after EPA approval. ..., | . . b
(ol LRI B E oL BTN RS THR LR
TSSO Nevard'fl PR (T2 VL VRS EF AT IR POt

LT R I

R AP TR SR LYl BTt
Twelve months after EPA approval,

New .Iersey

Cdeer ol rie il boiceg it

SIC code 9715 August 1995,
New Mexico

Sources with 1987 or later §idté Gperating 'p‘er‘rnr't-—'-for'tyFLEVeT
days after EPA approval; with pre-1987 operating permit—six
months after EPA approval: no staie ‘operatmg permit—twelve
months after EPA approval.

Anverps 2T

New York

Ao el

Brief application due twelve months after EPA approval; for

SIC code 97 final applrcatron due’ forty -eight months after

v =N
gyl

e

EPA approval (uncertam whether the EPA’ wrlllapprove th:s

application schedule) FIE fro gl g
L R LN SHE RN S ‘( Toowuate oy xbe gl
[P S TR PR ». Nonjhca“)hna' IERPENN ]li')ﬂ
booby u T
I:‘pr SIC code 97——srxty pays after EPA approval e
DI o ronslle 7l vl 3o ;;;'3 Lirn
: ‘ North Da’kota o

Tz:o apollcatron deadhnes 15 chbruary f&?S—orl‘ and gas
in major sources, Jlﬁ November 1995—a|I other maJor
sources. §

“'Ohlb "

Staggered frdm snhy 1b'365 days after EPA approVal ] !

e A5 100 FICCIRTS S NS i

Oklahomat

e el s w;»‘i“

Twelve months after EPA approval.

¥

Dregon -fiF it addineini <

Twelve months after EPA approval,
- Pennsylvania;y ;oo 0w g

The state is administering its program through its six regronal
offices. Each region will independently issue calls to source
groups. . Applications will be due within 120 days of call by.
the region or within one year after the state’s pemut regula-
tions are finally published (final pubhcauon expected in Janu-
ary 1995). : )

South Carohna
R

L
it

Hiiails

Sources randomly assigned a deadline from 15 February 1995
through 15 November 1995 (Fort Jatkson—15 July 1995).
radilii: Sl

;'w;iu:;:fi “ii!South Dakota R RSO H Y

Al sl Ia DT T
Undetermined. State expects to first issue Title V permits to
those sources that have existing air permits.
Tennessee A7 1wy 2dimm el

Volunteers—120 days after EPA :approval (incentives
offered); all others—twelve months after EPA approval
IERILe R IR TR ISR RN
e ) it »Tex?s £Olln ‘;‘:.r.'. o

an e V1 K i s TAL per: ol ariuinna
SIC code 97—three years after EPA approval of - ;ntenm proq[
gram.

E TS N DS IO

AN

Loy

Utah
B il UL R R A0 S B TS L S BN SRTRN SELOETe BTV Y Vi
Three monthls Jafter, EPA‘. approval.( Ny
WSSO0 S ol L DT et

FIRRIFL T IO NEERFTH [ DUVT

thinh

Vermont

:Undetermmed The state is still developing its regulations and

is considering two options: (1) ideritifying a specifi¢'schedule
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for sources in the regulation‘or (2) establishing a call mecha-
nism. Forms and regulauons should be avallable after
November1994 FURTIPE N B VITI BRSSPI O

a4 R [

SRRt Vlrglma
Undetermmed but! will be no later than twelve months after
EPAapproval ERSIERR AN R P G e :
a, . o T . o

Washmgton

¥
(R

lSOdaysafterEPAapproval o D ey

.~ Wistonsin

Staggered from 1 May 1994 to 1 October 1995 (Fort
McCoy—1'March 1995; Bhdger AAP-«-! June: 1994)
BRI R -l?’: \ N 'Jf‘l"f'ﬂ.n
TR Y R Wyommg P
.‘rz{l,\v‘:,v.v‘.J‘] ¥ ' B

Twelve months after: EPA appx‘oVal Sy

ComtnaE Y oI
.. The Pease Air Force Base (AFB) Case
: MERS S A gt s

Pursuant to’ adecnsnon by:the Commission on Base Realign-
ment and Closure (BRAC), Pease AFB,; New Hampshire, was
closed on 31 March 1990, ./The Air Force issued a Final Envi-
ronmental Impact Statement (FEIS) on the disposal and reuse
of the base on 14 June 1991. The FEIS concluded that the
proposed redevelopment plans: would impact on: New ‘Hamp-
shire’s ability: to meet the air: quality ‘milestones mandated by
the CAA Amendments of 1990." As a result of subsequent dis-
cussions with the EPA, the”Air Force conducted further air
quality analysis and the redevelopment authority entered into
a Memorandum- of 'Understanding (MOU) with the EPA and
the state on 1 August 1991; Under-the terms and conditions
specified in the MOU, the parties agreed that fedevelopment
of Pease could go forward in compliance with the CAA. The
Air Force issued an initial Record of Decision (ROD) on 20
August 1991, containing a conformity determination i in accor-
dance with CAA § 176(c)’ and incorporating the terms of the
MOU as the basis for the conformity determination. Subse-
quently, the Air Force updated the conformity determination
in a memorandum for record, dated 20 March 1992,

On 13 April 1992; the Air Force issued a Suvpplemental
ROD (SROD), modifying its plan to transfer parcels to the
reuse authority. The SROD states that because of contamina-

742 U.S.C.A. § 7506 (West 1994).
81d. § 9620.

9No. C-92-156-L (D.N.H. Aug. 29, 1994).

-

tion on most of the reuse parcels, the Air Force cannot imme-
diately transfer the affected parcels by deed. Specifically, the
Air Force cited its inability to meet the requirement of §
120(h)(3)8 ‘of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) that “all remedi-
al action ‘necessary ito protect human health:and the environ-
ment with respect to any such substance remaining on the
property has been taken before the date of such transfer. . . .”
The SROD states, however, that, as an alternative to transfer
by deed, the Air Force will grant a fong-term lease to allow
the redevelopment to proceed pending compliance with the
requirements of CERCLA -§ 120(h)(3). The SROD provides
that the lease will convey the same degree of control as a
deed. Consequently, after making a Finding of No Significant
Impact (FONSI) for the long-term leasing action, the Air
Force executed a ﬁfty-ﬁve year lease to the redevelopmenl
authonty P A :

In Conservauon Law Faundanan ( CLF)v. Air Force,9 the
plaintiffs -challenged the Air Force’s actions regarding dispos-
al and reuse of Pease AFB, citing violations of the National
Environmental Policy Act (NEPA), the CAA, and the CER-
CLA. On 29 August 1994, the court entered an order granting
in part and denying'in part the motions for summary judgment
filed in the case. In summary, the court held as follows:

CAA § 176(c) General Conforrnity Requirement.

The court held that the Air Force met the general conformi-
ty requirement -of CAA . § 176(c.)!0 Significantly, the court
assumed that the CAA § 176(c) conformity requirement
applies to .both National Ambient Air Quality Standards
(NAAQS) attainment and nonattainment areas. Additionally,
the court held that the Air Force properly determined confor-
mlty with respect to New Hampshire’s State Implementation
Plan (SIP) and did not need to consider conformity with
respect to the SIP for the adjoining state of Maine. Finally,
the court found that the timing of the conformity determina-
tion met the requirements of CAA § 176(c).

NEPA
The court ordered the Air Force to conduct a Supplemental
EIS (SEIS) within one year of the order. In so ordering, the
court concluded as follows.
(1) The sixty-day limitation on bringing
NEPA challenges contained in the Base -
Closure and Realignment Act of 1988,11

10Note that the Air Force's actions in the Pease case are grandfathered under the EPA’s General Conformity Rule, effective 31 January 1994, which imposes strin-
gent new substantive and procedural requirements in making conformity determinations.

0 U.S.C. § 2687 (1988).
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o only applies to matters arising prior toithe: o noit
. .. ¢losure or realignment action, itot o matters:t yi- il
,&% t:- in- aften closure or realignment relating to the:; vé
dnsposal or reuse. - Consequently, the sixty-* ,‘r

vi‘ i .day flimitation in the BRAC did fiot apply to:. -y

; the plaintiff’s challenge to postclosuren AT
'.‘:L - qactions: relatmg to the dxsposal ;and-reuse of ST

i Pease :AFB. . Cowle s e e ] f
I T SIS ETO ST TR PRI EEN PR ERIN (TR O ZCE A DA PLAIT N &
TI (2) The Air Force violated the'NEPA :in ! 1,
<. i failing to prepare .an SEIS after conducupg.a st ot

AP !conformity? analysis and developing ¢onfor:ro-~i; 1
i+ 1r. mity information after the FEIS., The failure -} 1¢.;
.+ to prepare an SEIS violated the NEPAmub- Y3 henh
1 .} ; lie dlsclosure requu'ements AU Jorgns
PARTITA Lammeent i otgan s 921671
3) The FEIS was madequate in failing ta,ine -
address the air quality impacts on the state
+ «of Maine, even though the, Air Force was: . i
@ 1, -not required to consider such impacts in.1y i ig
'“making a confOrmity‘dctennination under . . i
CAA§ 176(c). - SRR E TR S T F O I T ORI PR
SRy eocber s ey odn BT den e A VL ) o 1D
3,,.(4) The FEIS was madqquate ,mffallmg o, .
~ analyze air,quality mitigation measures: ;: .1
related to the reuse and redevelopment of
"Pease AFB. The court'held that the trhnsfer )
of the property for reuse did not relieve the
i Air. Force .of the responsibilily !to dvaluate. .- .iT
I mmgatmn measures related to thexéuse oo o 71
e oy i cngann fo v b KA adt gy mrr u.
i (8) fI'he EIS was madequate n addressing 200 «1(;
'the impact .of the reuse on’ wetlands.: The” YAl
.+ FEIS merely stated thati“while it may'be . -

I HEE

t .. ~.»possible.to complete delVelopmentiwithout!:i. ::im
a0 filling any wetlands, 'the ultimaté fesponsi- .1
i bility lies ‘with the developer.’12'The court:: . .1:u

I

‘held that the FEIS must contairi'a “thorough ... :
examination of the environmental impact of: : = .~
the Pease development of the wetlands and
a discussion of the mitigation alternatives.”!3

R O A BIPAY o Lyl e Wl bt oo U0
Pl do s sl nipiee (63004 P
suniing < holula s nuos

12 Conservation Law Faundanan No. C-92- 156—L at 51,
N e metirine v axie od'l (1)

Bid at52. " ¢ B B SR O F RS .uh,{! o AEY
Corooan A vesmneifpok han caet’)
141d. at 60.

FRITHETRCA SRS L0 PRI (P RTS FORRIR S TP I 17 B (ROt SN KRR

-

“'CERCLA‘ BT T TIPS 107
ol el iiovn ool Blyords saoivicy o o ooae Lo

Transfer of contammated parcels to the redevelopment
authority under a long-term lease arrangement, without a com-
prehensive remedial programin:place and proven to be suc-
cessful, violates CERCLA § 120(h). The court declined to
issue a preliminary injunction voiding:the lease, however,
finding that the plaintiffs did not demonstrate the necessary
irreparable harm. The court ordered that the SEIS “include a
discussion of the current IRP status’and delineate a remedial
design.”14 Presumably, the court will revisit the issue on com-
pletion of the court-ordered SEIS. . v o Pt 3000 0 G0

IS L PRI
—noonrr Moo ounitd

The court’s order raisesithe followmg concerns for Army
installations:

RER R ETASLY W O 171 RO B Y O 1Ay BS TR VI BT IT R0 BN TEICRPTACY b
1i¢Baseuredligtimént and tl6sure installa- - 7l
tions may be precluded from leasing proper-
ty for reuse pending;compliance with
CERCLA § 120(h). This may substantially
delay reuse at some BRAC installationsiiie: - 1o /T

2. Final environmental impact statements
must include a discussion’of ‘any conforfnity
analysis and determinations made pursuant
-ur usito CAA §1176(c). “Failure to do.soicould. . :
R 'i:l'esult in having to prepare an SEIS to meet' ...
«:the public disclosute- requirements of the
NEPAr,, s Y e .

ef

GRS e 2 | iy R AR RNE TR
USRI X lThe NEPA documentatlon prepared for .. -
v L actions . in*NAAQS :aftainment areas: must. . 1
n1suthoroughly :address the’general conformity = ) ..l
v hrequlrement of CAA §176.: I LINAPTI THPETIY
cant b ciadine casiogolovelior ol bag cierbsnn s e
"0l 4uiFor: BRAC reuseand redevélopment.
actions,.the NEPA documentation must ade-~ -5, i
...quately:address the.air.quality'impacts of |,. V
-7t .1, the proposed reuse-and mitigation of those - .-, ',

;- riimpacts,iMajor Teller, . .17: « s v, S I
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Legal Assistance Items' = '/ '
ol ER R

The followmg notes have been prepared to advise legal
assxstance attorneys of current developments m the law and in
legal ass:stance program po]1c1es They also can be, adapted
for use as locally publlshed preventive law arucles to a.lert sol-
diers and their farmhes ‘about legal problems and changes in
the law We welcome articles and notes for mclusnon in this
portlon of The Army Lawyer; send submlssnons to The Judge
Advocate General’s School, ATTN: JAGS-ADA- LA, Char-
lottesville, VA 22903 1781. L e o s

Hpne oo

The Fort Rlley Preventlve Law Program

T b

o N Ilriltroducuon’“"; , i
Implementation of the new federal wage garnishment
statute is scheduled to begin in October of 1994. How can an
overworked, .under-resourced installation legal assistance
office: (LAO) adequately and-effectively warn thousands of
soldiers.about this major financial event: and others w:thout
reducing’ exrstlng chent services? ‘ =

- This note outlmes the 1994 Fort Rlley Preventlve Law Pro-
gram and discusses one way that LAOs can-market and deliv-
er preventive law services to soldiers, All LAOs should
aggressivelyapproach preventive law with the prospect:of

eliminating “legal casualties” before they walk on the battle-'

field and into your office. Under the framework of Army Reg-
ulation (AR) 27-3, legal assistance attorneys can become more
creative in their preventive law efforts with the goal: of reduc-
ing their overall client work load R

t iu;..»r'

AR 27-3 The Army Legat Asszstance Program

) N T Nt

The new legal ass1stance program allows Army leaders the
flexibility to respond to legal assistance crises.! Army Regula-

tion 27-3 also gives LAOs gu1dance on how preventive law

programs can be utilized to prevent legal assistance emergen-

cies such as the 1mpendmg involuntary aflofment legislation.

Army Regulation 27-3 defines the mission of the Army

Legal Assistance Program as a551st1ng soldiers with their per- i
" ence card for soldiers hlghhghtmg information such .as the-

sonal legal affairs in a timely and professronal manner by:-

SR ISTET

(1) Meetmg therr needs for mformatlon on
personal legal matters and R

" *(2) Resolving lhelr personal legal problenls Lo
T whenever possible. 2 \ o '
IR PN ¢ : T BT I
The first part of this mission addresses preventive law. Legal
assistance attorneys must inform soldiers and their families of
critical legal issues and available servxces so that thelr conduct
doés not crete legal difficulties ¢ Or ‘unnecessary expenses.’
Legal assistance offices are charged with the responsibility of
delivering timely information and help to members of the mll-
itary community on their personal legal affalrs ‘

Army Regulation 27-3 directs that the common legal prob-
lems of soldiers ‘and their families be examinéd for ways in
which those problems can be avoided, that common sense or
legal solutions be recommended, and that solutions:be. shared
with other attorneys providing legal: assistance.4. Instruction
on the *legal landmines of life” . can help soldlers and thelr
families make better and informed decisions.

The Fort Riley Preventive Law Program -

Cojwedp e D00

The Problem
1

The Fort Rlley LA1Q saw an 1mmed1ate need to increase the
emphas:s on preventive law services. Recent legislation
allowing . credltors to request mvoluntary allotments against
soldier’s pay prompted the decision to improve an existing
preventive law program. Additionally, repeated problems in
the areas of debt management, consumer sales contracts, con-
sumer scams, bad checks, voluntary auto repossessnon, and
landlord-ténant issues sparked the idea for a frontal attack

agamst recumng problems plagumg Fort Rlley soldlers

The Fort Rlley Solutlon R

- The Fort Riley LAO developed a three-pronged preventive
law program to address common legal hazards facing'Fort'

~.Riley soldiers as outlined and discussed below.

A P
LI it

The Preventive Law Card (PLC)

VRS

, The Fort Riley LAO developed a tri-fold wallet-sized refer-

I Alfred F. Arquilla, The New Army Legal Assistance Regulation, ARMY LAw., May 1993, at 3.

2DeP’T OF ARMY, REG. 27-3, THE ARMY LEGAL ASSISTANCE PROGRAM, para. 2-1a (30 Sept. 1992) [hereinafter AR 27-3).

dArgquilla, supra note 1, at 8.

TR G P
4 AR 27-3, supra note 2, para. 3-4a(1). See Arquilla, supra note 1,238, '

T FCE LR 1 I T

NOVEMBER 1994 THE ARMY LAWYER «DA PAM 27-50:264 39




LAO location, telephone number, available servrces, fand the
common legal pitfalls encountered by Fort Riley soldiers.s
The card is designed in the tradition of the graphic tralmng aid
(GTA) routinely distributed to soldiers on various m|l|tary
subject areas. The Fort Riley LAO sought to place something
in the soldier’s hands that would not end. up in-the waste bas-
ket or on the floor at the lend of .a preventive law briefing.
Making the PLCs wallet-size increases the chances  that sol-
diers will retain and use them when, needed 6 The PLC con-
tains the essence and character of the preventlve law briefing
while providing soldiers with a permanent readily accessible
lega] reference7 G e , R
- The PLC 1s w1dely d1str|buted to chents seen m the LAO at
bnefmgs famlly support brleﬁngs. retlrementd brleﬁngs and
preventive, law briefings.: The goal of the Fort Riley LAO is,
to place a PLC in the hand of every soldier on, the post—to
|nclude the Commandmg General 8
sy L e oo e ESARTSRAT Lo
s - The, Preventrve Law Brreﬁng (PLB) EETTI
Tod L f¥ee L A ol ‘.‘.)' i R :
! Army.Regulatmn 27-3 ‘requtres that “tralmng and educatron
programs”. be used to:inform soldiers and their families of
timely legal issues’and local legal problems and concerns.?
The PLB is a unique tool'that can be used to deliver important
legal information to sold\ers -

vre

W oo ',rnl Sy

[ evewr

The Fort Riley LAO strives to give a PLB that is short, sim-
ple, captivating, and useful (no dry legal nonsense) to every
soldier in the d1vrsron The Fort Riley LAO currently uses the
PLB as a forum to’ ‘Inform’ soldiérs’ of’ n‘nportant lSSUCS—SUCh
d%; the rmpendxrrg mvoluntary allotrient’ legrslatlon—remmd

-, rcenter, fliscuss Kansas’s bad check and postdated check laws,

and alert soldiers to common consumer scams operating
around the mstallauon 10 The PLB’s format is “road ready”;

"“that is, the PLB ¢an be given indoors or outdoors, in garrison

or in the field environment. “War stories,” charts, and other
portable visual aids are used during the, briefing to pique sol-
diers’ interest and generate questions.

The PLB can be a LAO’s best opportumty to rrreet soldlers
and make a favorable 1mpressron on the local command Pre-i
venhve law programs support | the mt s r;mhtary mtssmn and
contribute directly to readmess morale drsc1plme and the
quahty of life of a unit’s soldiers.!! Commanders apprecrale
PLBs because the bneﬁngs target those’ soldlel's most likely to
fall” prey fo “legal landmines™ ‘and create’ annoymg problems
for'the-tommand. Army ‘Regulation 27 3 requrres comman-
ders to sponsor preventive law initiatives,!? and makes ther
responsible for ensuring that preventive law services are pro-
vided in their commands.13" Staff Judge Advocates are
required to seek “command support and involvement” on their
own preventive law initiatives,'4 and are encouraged to be
sgerespive and innovaflve in ther preventive law effons !

‘. Some su’ggestions” may hélp your LAO coordinate ‘PLBs:16
The starting ‘point for all PLBs is a good unit point of contact.

Your:-criminal law division should bé able to efféctively
develop these paints of contact. : Each-griminal law. attorney'is
assigned to specific units within the command. If your LAO.
is Iarge enough, divide PLB responsrblllty among legal assis-
tance attofneys to match the criminal law’ leISlOl’l s’ unit
assignments. Then ask the triminal law attorneys'to contact’
each of their assigned unit’s Battalion Executive Officer or, S~
3-in-charge ofitrdining, and inform them that:Cdptain X, a.

soldiers about free tax ‘services avallable at the' lnStallatlon tax

By G v o n e IR R . ool

legal assrstance attorney. will call.in the near future to sched-;
St e e o g g i e !
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5See Appendlx for a copy of The 1994 Fort R|Iey Prevenuve Law Card Specral thanks to Trial Defense Service attornéy Capt:un erhelm F. Bierman for his
assistance in the desigr' of the PLC Thé’ Pg..C was deslgned “m-house" on Mrcrosoft Word 6.0 and pnnted at the post pnntmg facﬂlty
reihlos oo sl arenetorg o ;

6The Fort Riley LAO decrded that a wallet-sized card would be more effectlve than a legal pamphlet or gurde for dlstnbutron to soldlers The Iogrc behmd using
the PLC over a multipage. legal gurde was the ease of development and update, lower pnntmg costs, and the greater chance that a soldier will retam the PLC over
time. TR R TN R VI | S OO I SN TR TERAT u“v Captiren oo AT
1w iiddition tp 'the legal assistdnce Information pfovided, the PLC contains clmms mformatron hrghllghnng common’ errors soldlers make when ﬁlmg clzums for
rmssmg pr da,maged household gaods and privately owned vehlcles ARSI VIR B L .

s
8As of | May 1994, the Fort Rlley LAO pnnted 12 500 PLCs and dlstnbuted over 9500 PLCs to soldrers dunng lhe months of February through Apnl l994—the
inception of Fort Riley’ s' ne\y preventlve law program,
(D0 B Dy d ooy

9 AR 27-3, supra note 2, para. 3-4b. RV e R PRUE APy ANLTS SEa ¥ A8

10 At the l'equbst of the sponsonng umt command addltlonnl toprés dlscussed at PLBs include the need and uses of wills and powers of-attomey mllttary tax |nfor-
mation; and landlordtenant issues 'such'as leregular termination, eviction, laridlord-tenant rights and duties, and security deposlt refund issues. = LY T T

" AR 27-3, supra note 2, para. 2-1b.
12/d. para. 1-4f(3). See Arquilla, supra note 1, at 35.

13 AR 27-3, supra note 2, para. 3-3a,

L T S N B TR A T S T HO NI DU

141d, para. 1-4g(8).

N S T e [ e NN [ I AR EL AN TSRS ES DA TN P AL SR R T SN VRN ST R R

15/d. paras. 1-4g(9), 3-3b.

181f you regularly conduct PLBs, this information may help in streamlining existing LAO procedurels. .
: LTI

R A R A
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ule a PLB. The criminal law attorney has likely developed a
favorable rapport with the battalion POC and will clear the

way for your preventive law efforts.!? L1

If umts are reluctant to schedule a PLB because of time ... .

constramts be ﬂex1ble Plan PLBs to coincide with some

other activity of the unit, such as payday activities, mandatory = " .
y paycay & prograrn (VIP). The VIP will consist of a series of short video

ethics bneﬁngs 1aw of war briefings, or soldier readiness pro- -
grams. Legal assistance attorneys can present PLBs any-
where and at anyume on a moment’s notice. If you work
closely with your local Anny Community Services (ACS)
office, you also may want to schedule the ACS to join your
PLB to discuss:ACS-related services. A well-polished and
informative PLB creates a favorable' impression about legal

assistance in the command _The highest compliment a LAO’s

preventive law program ocan receive is a call from a unit
requeslmg a PLB for their soldiers.!8 s

Maxnmlze Use of Avarlable Media

Use the local medla to pubhsh preventive Iaw arncles and .

messages (o the mlhtary community. Army Regulatmn 27-3
requires that “Jocal print and €lectronic media” programs be
used to inform soldiers and their families of their legal rights
and enmlements, local legal problems and ways to avoid
them; and the location, telephone numbeTs, and hours of oper~
ation of lhe legal assnstance ofﬁce 19

Medla generally avaxlable to LAOs on Army installations .

include the post newspaper, televrsron production facilities,
and a command .cable televrsron,message channel. While
LAOs often use. the print medium, (video and television
resources usually are not consxdered as a preventwe law tool
but can be equally effective,

The Fort. Riley LAO writes a weekly consumer article for
the post newspaper. The weekly column focuses on menacing

consumer issues facing local soldiers. Weekly amCles discuss o

federal law and Kansas state consumer law issues with prima-
ry 1mportance placed on 1ssues directly 1mpactmg the military
commumty In addluon to the weekly column, the Fort Rlley

s RiTTE s, . PR T L Dot FE senh

. LAO submits a monthly article for the post newspaper dealing
with other legal issues affecting the military community.

Larger lnstallanons are equipped with television facilities
capable of producing video messages. .Video presentations
aré very useful as a preventive law tool. The Fort Riley LAO
is experlmentmg with the development of a video instruction

presentatrons educating clients'on’ ‘major preventive law issues

“"such as consumer scams, mvoluntary allotment legislation,

bad check laws, debt management; and landiord-tenant issues.

: The VIPs are designed to operate for the benefit of legal assis-

tance clients while they sit in ;he LAO waltmg room.

 Fort Riley also has a command cable mformauon television

. channel where preventive law: messages air regularly. This

form. of medium is used to announce tlme-essenual informa-
tion. “Cable messages air to a wide audrence 'and do not

’exhaust valuable LAO resources. - ot s

Conclusion ' '

Preventive law is a significant area of legal assistance. As
the adage goes, “an ounce of prevention is worth a pound of
cure,” because prevention is much easier to administer than

.+ 'the cure. "Keeping a client out of legal trouble is more impor-
tant than assisting that mdwndual with damage control after
" the mxstake has been made.

The pursu:t of an expanded preventrve law program can
require valuable attorney resources not rcadlly available. To

- shepherd the masses in every legal area is 1mpossnble ‘Small-
~.er’LAOs should adopt an evolutlonary approach to their pre-
.. ventive law program and keep it simple. Legal assistance
- office resources can be used more efficiently by tailoring pre-

ventive law efforts to critical legislation, local concerns, and

S legal problems repeatedly encountered by soldrers

. .The Fort Riley LAO has not “comered the market" on the
preventlve law program. Fort Riley does have, however, a

‘well-defined program that focuses:limited assets on a critical
" preventive law mission.20 Captain Morris, Legal Assistance
Attorney, First Infantry Divisiori (Mech), Fort Riley, Kansas.

17Criminal law attorneys should make initial contact with unlLs'ﬁrgeted' for a PLB. This practice aveids the common misconception among some units that all
judge advocates are generic and serve as' attorneys for the command. Legal assistance attorneys must clarify their roles as attomeys for the soldiers and pot the
command. Criminal law attorneys should initiate communication .with units to avoid lhrs inherent confusmn concemmg Judge ndvocales conﬂlclmg roles and loy-
alties. ) -

"‘From February through Apnl 1994, the Fort Rlley LAO, with three attorneys, dehvered PLBs to over 6000 soldlers in the comrnand . y
19 AR 27-3, supra note 2, para. 3-4b.

W Arquilla, supra note 1, at 3s. .
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PREVENTIVE LAW CARD

12401 Provided by the Staff Judga Advoeale g
: Patton Hall (Bldg 200) .

' Fon Rl]ey. Kansas 56442

Legal Assistance
The Soldier's Lawyer-239-3117/2820

Legal Advice On The Following
Subject Areas [s Avallable:
o Family Law: Adoption, Custody, Divorce,
‘ Patemnity & Support. -
» . Landlord & Tenant Law: Lease/Sales
..., /Agreements, Evicllons, . .. .
+  Consumer Law: Sales Conlmcls oebl
¥+ ' Collection Actions. '

OER/EER Appeals.
Immigration/Naturalization Law-
Bankruptcy Law o
Tax Preparation & Filing

TS F T R OE I T HRY
.‘::‘;li"’.lf.‘u (VTR ‘

- i _)‘“ SRR i N i
Credsl Reports, Adverse credit lnfo stays
“on your report for 7 years; Bankruptey for 10
years. If denled credit due to a2 bad mark on
your credit report, you have the right to know

‘what Credit Reporting Agency provided this . i
. info. Request a copy of your report. Explain .. . .

disputed info by placlng aletter in your
credll ﬂle for lncluslon with lulure reports

‘-Used Cars “AS IS' means what it saysl

Have the car inspected by a quallfied ., -

' mechanic before you bsy.
shops to give you a written estimate. Get a
..written estimate_before you leave the shop.

Remember: If a deal sounds to0 goodto i
1betrue llsloogoodlobetruﬂ i

Army Comumty Servlce 239-9435
ACS Financlal Planning Advice - 9-9450

1
I

Car Repalrs' Most states requlre repalr

oo noenedue 03

‘»WlllsIPowers-of-Attorneleotary b

»."l

. Make pans how, BEFORE YOU DEPLOY .,

 ‘Gamishment: PAY DEETS ON TIVE!
- Otherwise, your credlior can sue you, oblaina = ' -

i _directly out of your pay without your consentl
o  Military Admin Law: Reports of Survey,  ."..: . ty ‘.mpay yo

; Deglo!ment lssues- .

- creating & trust within your will for SGLI

APPendlx R AP o end

FEL RPN t T VI T O A TS R A G TR .

1994 Fort Rlley Preventlve Law Card R T

. R Tarogl b
Voluntary Repos:esslon lfyau retum
yomcartomadealerorbanklosaﬂslythe

, Salesmen: DON'T GET RIPPED OFFI Wateh ' 1020, YOUR DEBT IS NOT PAID OFFt °

" out for magazine, Iifé Insurance, encyclopedia, * | ¢." You still owe the loan balance, minusthe . ;..
‘ondmmpmcesslnamntmcls HAVEYOUR = . ,Lresaleprlcepluse)q:ensesofthesale ,
-JAGATTORNEYREADTHEVCONTRACT ': ‘

‘ Legal Landmlne l
consumer Scoms & Door-To-poor

'r

’ a_EE_Q_BE_You SIGNI '+ Lease Agreements: PROTECT !

‘ ‘ : g YOURSELFL. Does your lease c.ontaln a
Bad Checks: DON'T WRITE FOST-DATED ... Miltary Clause which afiows you o break
CHECKS: They can legally be cashed sarly. ™ © i/ the jease If you come up on PCS or ETS -

PAY OFF BAD CHECKS ASAP! If youdon't, i
your croditor can collect over $500 in charges & '
fees. DON'T PAY $500 FOR A $10 PIZZAY

orders?, Conduct a walk-through lnspectlon
of the premises and document ell pre-
existing deficlencles on a paper signed by
you and the landlord. NOTE: Oral promises
by your landlord are not legally enforceable - -
unless in wriling! - .

Renter’s Insurance:_If your house, or
quarters, or apartrnent bums, the value of
your persona!l property can only be pretected
.., by renters' Insurance. Consider jnsuring for
*replacement value”. Keep a record of what
youuwn lolnolude sarlal numbers e

- judgment, apply o Army Finance, & take money

.’l"

PCS & Debts: YOU CANNOTESCAPE -
DEBTS BY PCS'ing! Notify creditors of your new
address when you PCS. PROTECT YOUR
CREDIT RATING! Pay credilors; otherwise, lhey
can sue you ond dostroy your oredit rating.

‘Claims + =

SOIdlers & Sallors Civil Rellef Act: ’39‘2533'”"’

Soldlers whaose military service prevents

. them from appearing at chvil court Household Goods: D_QN:[ LET THE

- .. MOVERS RUSH YOU! Check iterns off
mmﬁ:‘m"&%‘% J;rll . the lnvenlory sheet as they are brought lnlo .
o home | L0
“or call the court'before seelng your Legal - !our
(RTS : Llalnllml:stnulnddamagedllemsonob
) Asslslanonfﬁce_ﬁmﬂ | o ., Fomisd. ... . cr
'SGLE: Soldlers must designate a * ' READTHE FOX 'f“'f? f PL’T'?, reyonths

-beneficiarles BY NAME. Hyouhaveminor o

You must filo DD 1840 within 0 ﬂgﬁ of
children, talk to Legal Assistance about

dellvery or your recovery may be reduced. ’ 2

insurance proceeds. st . POV'S: For theft & vandalism clalms, you -
v MUST aiso file a claim with your Insurance .1,
WlllsIPowers of Attorney: Are your Iegal

L °°mPanvi
fimanclal, and persona! affairs in order?- Calllslon end I'lll & runs cannot be elaimed.
-Wha will pay your bills during deployment?.:. - - '- - Maximum elalm allowed for any car stereo !
sysiem ls only $500! G
" e Large-Ticket items: 'RECORD ALL'
©o . SERIAL NUMBERS!: If an itern Is stolen, a <)~

Family Care Plans: Review your plan. sorial number will help police track it down.

Make sure it is complete and up to date.

Emergency After-Hours Service - 8-3052
Landlord Tenant Relations

Legal assistance attorneys frequently face issues arising

from :the relatlonshlp of service member tenants and'their -
Recently, a number of installations have' adopted‘ o

landlords.

innovative and discrete approaches to these problems. The

most effective may be a multifaceted approach, combining =

legislative advocacy, preventive law, community relations
and, if necessary, litigation.

Camp LeJeune, North Carolina, tried the community rela-

tions approach. The legal assistance office, the local Chamber
of Commerce, and the Board of Realtors formed a task force

42

that created a form lease acceptable to all three parties.
Unfortunately, the local Association of Landlords did not,
agree ‘to the form lease and is attemptmg to prevent its use.:
Regardless of the outcome at Camp LeJeune, the community
relations approach may be beneficial in other communities

-and is worth considering. . e e

Another approach is an aggressive pfevéntive law progrom.
The following note from Fort Eustis, Virgihia, illustrates the
need for preventive law and discusses alternative approaches
that attorneys may find useful in landlord-tenant cases. Major
McGillin.
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: Early Termination and Landlord Maintenance Duties ant Act (URLTA) which, although not referring specifically to
; Assisting Service Members Before the Fact a “warranty of habitability,” icontains provisions to that
| effect.23 ‘Additionally, the URLTA strictly prohibits lease
T Military service members are among the largest user groups agreements that contravehé‘ the rights provided for in that
of rental property. They regularly seek legal assistance in act—that is, providing an opportunity for redress even in a sit-
attempts to secure early termination of their lease agreements. uation where the tenant may have signed a lease containing
Similarly, service members frequently turn to legal assistance - waiver language.2¢ Most states, as is the case with those
attorneys for aid in promptmg a landlord to make repairs or adopting the URLTA, employ compliance with state building:
improvements to a rented premises. 'In both sxtuatxons service ©  and maintenance codes as an initial basis for detcrmmmg
members are likely to consider their rights as tenants only whether a condition of habxtabxhty exists.2S "~ SINE
after the need to avail themselves of such rights arises. Unfor- B
tunately, this usually occurs many months after signing thetr o Early Termination for Military Purposes
lease agreement. : . 8 : T
R <o oo Anumber of states have'enacted statutes that allow military
. Typically, service members® lease agreements may waive a members to terminate early if they: (1) have received perma-
! number of their statutory and common law rights..” While nent change of station (PCS) orders to depart thirty-five miles
| many states, like Virginia,2! provide statutory tenant rights-  or more from the location of the dwelling unit; or (2) they are
| and landiord obligations, the majority of states ‘also-allow prematurely and involuntarily discharged or relieved from
f lease agreements to waive these rights. ‘Consequently, when- active duty.26 Early termination for military purposes is incor-
service members arrive at their post judge advocate general porated in the Model Residential Landlord Tenant Act and as.
office with a landlord/tenant problem, they often already have a result, in those states having adopted the'URLTA, this right
waived the most effective tools available to the legal a a551s- - will not be waivable. HOWCVCT- the other thirty states typical-
tance attorney. o e ly recognize waiver. .
A§ a result, perhaps the most u5eful servrce that a lega’l {o-wmapioeoo . Maintenance Daties R TS
assistance attorney. can provide is to 'inform service memibers’™ N T T TR THE PR .
about their statutory and common law landlord/tenant nghts _ A number of states, including those adopting the URLTA,
Properly informed service members can detectgwawer lan- require that a landlord provide certain basic maintenance and
N guage and avoid the pltfalls of signing leases that comam thls " services, such as water and heat to tenants. However, in all
language. Outlmed ‘below is a brief summary of the more tra-. jurisdictions, including those adopting the URLTA, the land-
ditional statutory and common law rights afforded tenants, as lord’s maintenance duties may be altered or waived.?’. Fur-
“ they pertain to early termination and premises maintenance, thermore, the large majority of standardized lease forms fail to
While these rights may not be available in every state, they ~ Provide terms that directly specify a landlord’s duty to provide.
reflect the nghts avallable in a majority of Jurlsdlcuons services that a tenant may view as essential and mistakenly-
v - .assume are guaranteed regardless of the absence from lease
Warranty of Habttabtlu‘y terms. -Air conditioning is-an e¢xample of this. : Tenants- fre-
PR ' A quently seek repair or improvement of their air conditioning,
Over forty states now enforce some form of the common ! but lacking a specific provision in the lease stating that air
law remedy known as the implied warranty of habitability: conditioning is provided, most jurisdictions wlll not enforce.
This remedy imposes the assumption that property rented for :
residential’ purposes will be usable for’that purpose. Fifteen . ¢ Many states make use of the state buxldmg or maintenance

states?2 have adopted the Uniform Residential Landlord Ten- ”” code to determine if a habltable condmon ex1sts These codes

- . R
Yool S

A

2 See. e.g. VA CODE ANN §§ 55 248 2 to -248, 40 (Mlchxe l994) (Vlrglma s adoptton of Uniform Residential Landlord Tenam Act)
2To date the followmg states have adopted the | Model Resxdennal Landlord Tenant Act in full Alaska, Anzona, Connectlcut, Flonda l-lawau lowa Kansas Ken-
tucky, Michigan, Mississippi, Montana, Nebraska, New Mexico, Oklahoma, Oregon, Rhode Istand, South Carolma. Tennessée, Virginia, and Washmgton 78
U.L.A. 44 (Supp. 1994). Cogne

23UNiF. RESID. LANDLORD TENANT ACT § 2.104,7B U.L.A, 460 (1994).

214, §1.403(a)(1), 7B U.L.A. 450.

3B7d. §2.104(1)(a), 7B U.L.A. 460. ‘ K -

268ce, e.g. 'VA. CODE ANN. § 55-248.21:1 (Michie 1994) (service person transferred 35 miles away.may terminate); ARIZ. REv. STAT. § 33.1413(E) (1994) (service
members who feceive late notice of change of station may termmate leases wnhout pcnnlty) Ol.her states that have mlhta.ly clauses include Delawnre Georgia,
Kansas, Maryland, North Carolina, and Pennsylvania. - : P

27UNIF. RESID. LANDLORD TENANT AcT § 2.104, 7B U.L.A. 460 (1994).
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also may serve as a legal source for requiring improvement or._
repair of & rental property. . A ,number of states?® have adopted
the model building and property maintenance codes published
by the Building Officials and Code Administrators Interna-
tional, Inc. (BOCA). - The BOCA Model Maintenance Code
delineates a variety of maintenance requirements with consid-
erable detail.. Unfortunately, most state codes do not list these
requirements, but instead require referencing the actual BOCA..
publications: for the exact provisions.?? Joseph R. Price, Sum-
mer Intern, Legal Assistance Office, Office of the Staff Judge
Advocate, Fort Eustis, Virginia.

gy
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Tax Update for. 1994 Federal lncome Tax Returns ‘

gty fpeetay

Legal asSistance ofﬁcers around the world now preparing
for the 1994 federal income tax filing season may find. this.
update useful in publicizing ‘many of the numbers .of most.
concern to military taxpayers.?0 Lieutenant Colonel Hancock.

' ! . ' 9 { ey -

Key Changes for 1994 )|

The Omnibus Budget Reconciliation Act of 199331 imposed
two changes that will affect many mllltary taxpayers in 1994
and later years. .. o ; o e

)
R o PR PR
o B L B FT AR

Movmg Expenses= SHENEE Py

P LD oo ;

The first change applres to moving expenses; now an:

adjustment to gross income.?? This'change allows taxpayers:

to subtract moving expenses from their gross income without;
itemizing deductions on Form 1040, Schedule A« :1ls

o oA

The news is not all good, however, as:moving expenses'

have been redefined narrowly. Moving expenses are now llm-':

-

¢. 7., (1) of moving household goods and personal
effects from the former resndence to.the new
residence, and
G (2) of travelmg (mcludmg lodgmg) from the 1
former residence to the new place of resi-
dence e e
YR g {u:'.‘-ﬂ‘r AR U
Such term shall not mclude any l=xpenses of o
meals W , ’
Sy e ey et
This: change ehmmates these common movmg expenses mili-
tary taxpayers incur ' when 'moving: 'the cost of meals and
lodging for premove househunting trips; temporary lodging.
costs (e.g., meals and lodging for a brief time at the new Joca-
tion ‘befote settling into the ‘new ‘residence); costs incident to
sale (or lease) ofithe old residence; and costs incident to pur-
chase (or dease) of a new residence. :Consequently, few mili-.
tary:taxpayers -will have any moving expenses that quallfy for,
the new: adjustment to gross income. - e
i (R o S TERN L T Y IR LU
Thls change also has caused some confusron over the tax.
status of certain mnhlary allowances (e. 8, temporary Iodgmg
allowance (TLA), temporary lodgmg expense (TLE) disloca-
tion allowance (DLA), and move-in- housmg allowance
(MIHA)).3 The IRS has, ipdicated that it will publish guid-
ance 1o clanfy that certam (military allovvances provrded inci-
dent to PCS moves, contmue to be excludable from gross
income desplte the 1993 tax law changes:’ The guldance is
expected to confirm the intent of the IRS ‘to restore the tax
tréeatment of our ‘allowances o ‘a status that existed before the:
1993 chénge” Thus, TLA, TLE, and MIHA ‘e ‘ndt included
in taxable income ar this time. However, the éxcess of DLA
over allowable moving expenses is still taxable income even
though DLA is not. mcluded as mcome ona W-2 form.35 ./
P R I A T
Chantable Contrrbutlon Substantxatlon
A second change that will affect those generous military
taxpayers who are audlted applles to: chantable contribu-

ited tothereasonable expenses—- e Do

STEET : [E - TN et Malthl )

(RS TIY WER N R [ o ' SRR S5

2To date, 25 states (Maine, New: Hampshire, Vermont, New .York, Massachusetts, Connectlcut ‘Rhode lsland New .lersey. Pennsylvama. Delnware. Maryland, .
Virginia, West Virginia, Ohio, Kentucky, Indiana, lllinois, Wrsconsln, Michigan, Missouri, North Dakota, Nebraska. Kansas Oklahoma. Texas) have adopted pan
or all of the BOCA Model Building codes. In some cases, the codes only apply to part of the state. =~~~ * = 1 0 bR ne et

29To obtain copies of the BOCA model codes you may contact the BOCA at: Building Officials and Code Administrators International, Inc., 4051 West Flossmoor
Road, Country Club Hills, lllinois, 60478-5795, or by telephone (708) 799-2300. Costs for the manual range from $38 to $66 depending on the format and whether
the ordering individual is a BOCA member.

A b LR : Voadd don v T VT s R REIATE S BV -
30 This update will be included in JA 269, Tax Informamm Senes a handbook of tax information flyers that The Judge Advocate General s School pubhshes annu-
ally in January.. This publication contains a series of camera-ready tax information handouts that may be reproduced for use in Jocal preventive law programs.; This'
update also has been uploaded in ASCII format on the Legal Automation Army-Wide System Bulletin. Board as 94FTAXUP.ZIP. The 1995 edmon of JA 269 will -
be uploaded before the end of January 1995. : s N

31Pygb. L. No. 103-66 (1993). RSl RN G I S G S L R i N [
RER.C. §§ 62(a)(15), 217 (RIA 1994). 03, FIET rnefon
34d. § 217(b). ‘ ‘ ‘ o LTS 0

Y See TIAGSA ‘Practice Note, Moving Expense Allowances Not Taxable, ARMY Law.; Aug.:1994;:at 60.  This note reprints. Message, Headquarters, Dep't of Army,
DAJA-LA, subject: Moving Expense Allowances Not Taxable (021614Z Jun 94). This message incorporates information announced by the. Internal Révenue Ser-

vice (IRS) in IRS Notice 94-59, 1994-23 LR.B., 1994 WL 191,325; see also TIAGSA Practice Note, The 1994 Moving Expense Adjustment?, ARMY LAW., Apr.
1994, at 48.

N PR A RS RN » R el e Coy

355ee TIAGSA Practice Note, supra note 34; see also DAJA-LA information paper, subject: Taxanon of Moving Allowances (l 1 Aug. 1994)
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tions.36 A cancelled check is no longer sufficient proof of a
charitable contribution when the giver contributes more than
$250 at any one time. Now, the recipient must provide the
donor a written receipt to prove contributions above $250.37
Taxpayers giving-items valued above $250 dh an occasion to
charitable organizations should request a receipt to serve as
substantratron inithe event that the IRS audits the taxpayer. .-

Thls new substanuatlon requirement will not affect those
military taxpayers who contribute less than $250 per pay peri-
od through a payroll deduction (e.g., Combined Federal Cam-
paign). Contributions made by withholding from a taxpayer’s
wages and paid by the taxpayer’s employer to a donee organi-
zation are deemed substantiated by (1) a pay stub, Form W-2,
or other document furnished by the employer that evidences
the amount wrthheld for the purpose of payment, and ) a
pledge card or other document prepared by the donee organi-
zation that includes a statement that the organization does not
provrde goods or services in whole or partial consrderatlon for
any contributions made to the organization by payroll deduc-
tion® . - . - LT Tt

What Form Must be Used?
t \ ) b " [ a1 d

'Many- mxhtary taxpayers must file a federal mcome tax
return to obtain refunds. The tax form you should use
depends on your filing status and income level and on the type
of deductions and credits you claim. The IRS has established
the following guidelines for choosing tax forms:

» You may use Form 1040EZ% if the fol-/
lowing circumstances exist: ' (1) you are sin-
gle or married filing jointly, are less than
sixty-five years old (both you and your::
spouse if filing jointly), and have no depen-

_-“dents; (2) 'your taxable i income is less than
‘ i $50000 and (3) your ‘interest income does'
© 4% not exceed $400. If you use this form, you 7
may not itemize deductions, claifi credits,
or take adj ustments
Bt .1;."*,\- W ST
«.o.You may use Form 1040A4° if your tax-' o
iz able. income from wages, salaries, tips,
w17, . interest, and dividends is less than $50,000.
.. . If you use this form, you.may not claim any *~
. itemized deductions; however, you may . ..
claim an IRA adjustment,and credits for . |
child and dependent care and earped
.income, . : '

. If you mtend to itemize deductlons or .
“have taxable income over $50, 000 you'
must file Form 1040 (“the ]ong form”). a
_Remember, moving expenses are now an
adjustment to income (report on revised

- Form'390342 and claim on Form 1040, line
24).

[P

6. - . .., WhentoFile?

Tax returns for | most mlhtary taxpayers are due on 17 Aprll
1995 (the ﬁrst business day after Saturday, 15 Apnl) Never-
theless, you may ‘request additional | t1me to file a Form 1040
or Form 1040A."The length ‘of the delay available to you ‘will
depend on whether you live in the United States or overseas.43

If you live in the United States or Puerto Rico, you may
receive an automatic four-month extension to file Form 1040
or Form 1040A. However, this extension does not allow you

vty

3685ee I.R.C. & 170 (RIA 1994) which allows taxpayers to deduct qualifying charitable contributions; see also T.D. 8544, 59 Fed. Reg. 27,458 (l9§4) (ahnouncing
Temp. Treas. Reg § 1,.170A-13T (1994), substantiation requu'ement for certain contributions).

37Temp. Treas.: Reg § 1170A-13T (1994). See also IRS Announcement 94-111, 1994-37 L.R.B. 36, 1994 WL 459330 lRS PUB l77| . SUBSTANTIATION AND
DisCcLOSURE REQUIREMENTS (1994). In general, the new tax law provides that no charitable deduction will be allowed for any " charitable contribution of $250 or
more unless the fdonor receives written substantiation from the organization receiving the donation. The substantiation must contain the donor’s name and address

and provide suf

cient information to prove the amount of the deductible contribution. The substantiation must note, the amount of any cash contribution but need

only describe the nature of any donated property. Additionally, the'substantiation must include a statement as to whether any goods or services were provided in
return for the contribution, If no goods or services were provided to the donor in return for the contribution, the substantiation must state that no goods or services
were provided. If goods or services were provided to the donor, the substantiation must include a statement of the value of any goods or services received by the

donor. ‘ Cm
. ) hel - DR Gl

38Temp. Treas. Reg. § 1.170A-I3T(b) (1994).

LERE T B . {

39 lntemalRevenue 'Serv. h‘orm 1040EZ, Income Tax Reruntforl Singtla. and Join; Filers With Nd ll)ependenn“( 1 994) ’

40Internal Revenue Serv., Form 1040A, U.S. Individual Income Tax Form (1994).

4lInternal Revenue Serv., Form 1040, U.S. Individual Income Tax Form (1994).

42nternal Revenue Serv., Form 3903, Moving Expérses (1994). S e g B B

43 Another deadline extension provision is available to members who served; or are currently serving, in a combat zone. ‘The deadline for filing federal income tax
returns is extended for at least 180 days after the later of:

R FE et R P e f

(I) The last day that a soldier is m a combat zone (or the Iaet day that the area quahﬁes‘ asa combat zone), or

(2) The last day of any continuous quallfed hospltnhmtlon foi‘m_mry from eervlce in the combat zore. 7 el e e

BRI

For more information, consult L.R.S. Pus. 945. TAX INFORMATION FOR THOSE AFFECTED BY OPERATION DESERT STORM (19923.
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to defer paying any, federal income tax you may; oOwe. If you Over, $9l.8,50 but,, ot . $20,778 plus 31% of the 1

ask for this extension, you must estimate your tax liability and not over $140,000 .., 1o ¢ .excess over $91,850,
pay any expected balance due by fi flrng Form 486844 no later Cobrodn e b ; R i DECS
than 17 April 1995, ;- .oirs o wvina 1 s 0ver$l40000 but.. oo 938, 704 SOplus 36% of
Steamten ity e not over $250,000 '+ i, S P 'the excess:over $l40000
If you are living outside the United States or Puerto Rico on P A T L S LR R R I T AR EETRe
15 April 1994, you are allowed an automatic extension of two Over$250,000. =i * i wiin $75 304. 50 P‘US 39.6%:of:
months. You do not have to file arequest toobtain this exten- oot it o Hivr S o it ‘the‘e)fgess over $25?990
sion.45 This automatic extension.applies not only to filing -i.fw B e f’l?La‘ Y ;l_;‘ T, ._1_,,,‘ g
your 1994 :federal incometax- return, but also'to paying any “m‘ ‘ e oo ‘
tax due. "The IRS will charge you interest, *hoWevczr, on your B Headslof Households
unpaid federal -income ' tax; from 17 Apnl 1995-Lthe normal et b
filing deadline—until youi actually pay’ your faxes. If you use lfTax‘ahle Llrt{c‘ome ’Sl - ((T, The Tax ’S
the automatic extension, you should attach a statement to your Not over $30 500 ;;;;; S l 5% of the taxable ;
return, stating that you were living outside the Unlted States G o mcome e s o
and Puerto Rico on 15 Apnl You may "Obfain an additional ‘i‘ R R A Lpee o g T 0 b e .l, '
two—month extensxo!n—unul 15 August l995—by ﬁlmg Form Over $30:500, but - =+ B & 54575 plus 589 of the
4868 no later than 15 June 1994.. To obtam this additional not over $78,700 L :,f.mt ei(cess over $3O 500! ,
extensnon, you must pay anx tax due when you ﬁle‘the Form Dubo e Do disdenero ol L TR TRy 7
4868. You also rnust write “Taxpayer Abroad“ in the top Over $78,700, but $18,071 plus 31% of "-£:0l
margin of the form. s not over $l27.500" N " the exce‘ss over $78,700
Tax tip: You can save yourself some money by retaining a Over $127,500, but $33 199 plus 36% of
copy of your return. After 1 October 1994, the IRS will ot over 5250000 eouhlant e exces‘s over’$l27 500
chargea$l4 fee foraphotocopy ofyourretum or other relat- e b e U abaresy vinddo o i
ed document 46 You sull can get transcnpts of account mfor- Over $250,000 -~ - ' $77 299 plus 39:6% of the'
matlon from the local service . center for, free Form 4506, O A AT [ excess over $250l)00

«i L . [ERSUR ST l" AN

Request for Copy or Transcnpt of Tax Fprm 47 was modlﬁed
to offer the tax return transcript and to.reflect the photocopy

fee increase. Unmarried Individuals (Other Than Surviving

i Spouses and Heads of Households) vl

ey o 3ol pore
S "{‘,': iy Whatf{rethe 199J TaxRates’ . l“ I SUEUEE S ol
o ‘ ) » b ’) IfTaxableulncome is: . The Tax Is‘
The tax rates for 1994 are 15%, 28%. 3‘1'%‘,”36'%, and T on RENE
39.6%. The following tables® show the adjusted tax rates by Not over $22 750 O 15% Pf the_ taxabl.c, S
filing status for 1994:_ o , - _ mf:omle . , )
ML i v, enSD byt v T e e e v ab et Ty b et g e [ARRNE LA PACIES RS BE0 B YA RIS I NUCV A
Married Individuals Filing R Over $22,750, but " T '$3,412.50 plis 28% of the
\ o Jomtly ah d Survrvmg Spouses ‘ : m 1 , not ov\(zevrIS;SSlOO - l_,,.! . \, excess over 52? 750 .
b ST e Y Over$55100,but 1 $12 470 50 plus 31% of
l{Taxab[e lnc‘o:m‘e 's ,11' o The Tax Is ... . notover $l 15 000 S the excess over, $55,100
PR ' FIRE R I IR T Gt B TRILYs I PR PO . R Y PRI LA
Nct over-$38,000. D ~l5% of the taxable Tt Over $1 15 000, but co $31 039.50' plus 6% of -
income not over $250,000 the excess over $115, 000
TS SRR RIS AT
Over $38,000, but $5700 plus 28% ofthe ~  Over $259000 o o $79 639 50 plus ‘3?,6% of
not over $91,850 excess dver $38,000 " R "7 " the excess over $250 000
Ly s U SO O e R st et
G0 ) e s U st g o Y ORI et e womovs i et EE

“ Internal Revenue Serv., Form 4868, Application for Automatic Extension of Time to File U.S. Individual Income Tax Return (1994). '3 . s1:7 soinyees] burs -

‘?.Thjs behetl'tthg‘lohger‘js_ available to taxpayers who are merely traveling outside the, United States or Puerto Rico on the due date. ., ;1. ;i o 11t =2

4Rev. Proc, 94-59, 1994-23 LR.B., 1994 WL 191325. e e e
47 Internal Revenue Serv., Form 4506, Requecr for Copy or Trame npt (r)}1 TclurJ For;n (I;9l4)l !'I‘la’.vq;alyers use thls form to requesta tax' re:umttrvarrsen;;t Er!\()) charge); a
copy of their tax form and all attachments to return ($14 fee); a certification of nonfiling (np,gharge); and a copy of Form(s).W-2 (no charge). ;.1 4~ 1 ("

48See Rev. Proc. 93-49, 1993-42 L.R.B. 18:1993-2 C.B. 581,

SUER GRS R s R I S T MG TG
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Mamed Indwrduals Fnhng Separate Returns
lf Taxable Income is:

’TheTaxls baenatgt

Not over $19,000 * =" bt =11t 159 of the taxable! " - ¢
EOLERET IR R SR SRLEEL NI Y F EYURDE SRR income ®© I
Over $19,000,but”» =" "$2850'plus 28% of the
not over $45.925 Lt excess over $l9 000
) EESRE RS B A i
Over $45,925;but” "~ $10,389 plus 31% of the
not over $70,000 excess over $45,925
Over $70/000,-but - * +$17,852.25 plus 36% of
not over $125,000: “the excess over $70 000
Over $125,000 , $37,652.25 plus 39.6% of
S e T  ‘the excess over $125 000

ra XS IR T

What are l 994 s Standard Deducuons? !

The follong table shows the standard deduct|0n49
amounts for 1994: o

Filing Status ~ *'~ Amoint ™
Joint returns or surviving spouses | $6350

Heads of household 35600
Unmarried individuals other than o 0 - e
surviving spouses and heads of o hioratan
households’ s $3800~' :
Mamed ﬁlmg separately S $3l75

“The IRS allows the elder]y ’and’thé blind to claim a hlgher
standard deduction. Moreover, a’minor “child ‘claimed as &’
dépendent on another taxpayer's return is ‘entitled _to a’'stant’
dard deduction. ' A child who'is claiméd as a dependent by his
or her parents, ‘and who has only -itivestment iicome, has a
$600 standard deduction;, no matter ‘how ‘tuch his‘or her
investment 1n¢ome may be.’ ‘On ihe other hand, a dependent
child who earned wages exc’:eedmg $600 may ‘claim a standard
deduction équal to his or her wages, or the regular standard
deduction for nondependents, whichever is less. Accordingly,
the standard deduction for an eighteen-year old dependent
who earned $3850 in wages in 1994 is $3800—the maximum

for a single dependent who is under age sixty-five and‘wh,o is A

not blind.

N VIR A 481 e oo AR I L T e DI P M :Y‘
Bid. BRI P TR ' B SIS IS

SIRev. Proc. 93-49 § .07, 199342 L.R.B. 18; 1993-2C.B. 581., ,,

| k Wha'z‘ is the 1994 ‘Pe'rsonal Exemption?
oo : : ' Gl -

The personal exemption @mount-increased to $2450 this
year.50 :You riay- not claim a person as your dependent if he
or she may be claimed as a dependent on another taxpayer’s
return,3! PersonaI exemption phaseouts begm at $167,700 for
taxpayers filing joint returns and surviving spouses; $139,750
for taxpayers filing as heads of household; $111,800 for
unmarried taxpayers, other than surviving spouse or heads of
household and $83 850 fér married laxpayers ﬁlmg separate-
ly R

L IS .,
Vo L i

e et Persanal lnterest ‘

“You may’not deduct interest paid on personal loans, credit
card bills, car loans ‘or educational loans; however, 1f you
intend to itemize deductions, you mdy use'a home equity loan
to‘avoid this personal ihterest | restnctlon and deduct some
mterest 5200 e s e

(BN S RV I T A

L iSelected Case Highlights

Several recent cases illustrate the need for taxpayers to plan
carefully (or at least consider the tax consequences) in the
divorce, home ownershlp, and |nd1v1dual retlremem arrange-
mentareas B R ‘

UL RRNRRT ROt IN TR IRt
: ‘DiVOrc’e Tax CaSes : o
. g . ot b R

Legal assistance attorneys advnsmg a drvorcmg ‘or separat-’
ing client on the tax'consequences of the marital status change’
will find it helpful to provide the client‘a copy of IRS Publica-
tion 504, Divorced or Separated Individuals. This short pub-
lxcalron will help the ¢lient understand the rmpacl of most tax
rules on the mamage termmauon Several recent cases |Ilus-
trate the need for care

In Bay v CIR 53 the taxpayer and hlS spouse had agreed that
unallocated family .support {originally’ structured and treated
as alimony) became child support when the ex-wife remarried.
After-the ex-wife’s remarriage, the: taxpayer sought to contin--
ue to deduct the payments .as alimony under LR.C. § 71. Not
surprisingly, the Tax Court disapproved the deduction. Legal
assistance attorneys should draft carefully on the issue of mar-
ital support and its conversion to child support,3 taking chre
to establish the parues spec1F ic desires on the tax conse-
quences whenever possnble

PR TR UU S SR S C

31 If you wish to claim a personal exemption for a child aged one or over, you must report the child’s social security number, See.LR.C. §:6109(e)(2) (RIA 1994).
If your child has not been assigned a social security number, you should contact your local legal assistance office or social security office as soon as possible to
obtain an application for a social security number. See_generally TIAGSA Practice Note, Social Security Numbers for Dependents, ARMY Law,, Dec. 199],at 51.;

52See LR.C. § 163(h) (RIA 1994). .-~ . . . q:. o

5368 Tax Ct. Mem. Dec. (CCH) 396 (1994).

Ay s g e T G i R INE

54See TIAGSA Practice Note, When is Alimony Not Alimony But Child Supporr?, ARMY LAwW., Mar. 1993, at 29.
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Most legal assistance attorneys.recognize that,married tax-
payers who file married filing jointly55 are jointly and several-
ly liable-for the tax (and .any subsequently determined tax
deficiency). Frequently,, laxpayers, facing marjtal difficulties
wlll jointly file their federal income jax return as a matter of
conyenience (hoping to reduce th.elr total tax hablllty) Later,
if the IRS determines that more. tax,is owed the IRS may pur-,
sue either,or both filers. .

Sometlmes because of very specrﬁc facts one of the spous-
es avoids this lrablhty under the innocent spouse doctrine.56
For example, in Thomason v. CIR,57 the Tax Court afforded
partial innocent spouse relief to the nonculpable spouse for
deficiencies and additions to tax where she did not participate
in her husband’s pusiness; her husband made all major finan-
cial decrslons, she -did not llvq aJlavrsh lrfesty]e, and her hus-,
band drd not drscqss business or financial :-matters, with her,;
Although allowmg relief for two Jtax years, the Tax Court.
denied relief for a third year because the wife falledvt_o. exery;
cise her duty of inquiry after federal authorities began investi-
gating her husband’ s‘alleged embezzlement from a savings
and loan.58

SEET : b s ot cudnuast ooy
il vl u,,,Drvorce and HoquaxCase” TR Vi

SOUVIL Rl wianat hag g DIFENE i

A recent case 1llustrates the tax consequences of frlmg‘
jointly when the parties sold a home and then the parties
divorced. In Murphy v, CIR 0 the taxpayer and his wife sold
their jointly owned residence in December 1988. When they
filed their 1988 return, they elected .to postpone tax;on the
gain (on Farm 12119). The, taxpayer and his wife separated in:
December 1989 and eventually dlvorced in, May, 1991. After
the separation, but. tbefore the. dlvorce, the taxpayer: bought a.
replacement home that quallﬁed to postpone tax gn his portion
of the gain from the joint residence under LR. C § 1034. Hijs,
former wife did not purchase a replacement home The tax-,
payer later properly filed an amended return reportmg and
postponing the tax on-his portion of the;gain: - The IRS reject-
ed this and sought to tax.all of the:gain, even the portion

applicable to.his wife’s interest. | The, Tax Court agreed with .

the taxpayer,ihowever, citing Revenue Ruling 74-250,6! which'

dealt W1th a separatmg couplenwho -sold ;their.old resndence;

UL ol o e o e

R S T R T o N R A I RS TTR 141 13 R

S3LR:C: § 6013 (RIA 1994), i T NEL CRNV I I VLET R R

L IR R SRR PR
56[d é 60] 3(e) (RIA l994) IRS Publuarmn 504 contzunrs a éood ‘su‘mmary of the doctrine and its requirer'nents.
O PR A S |

5768 Tax Ct. Mem. Dec. (CCH) 517 (1994).

and separately bought replacement residences. . The IRS ruled
there that LR.C. § 1034’s nonrecognition rule applied sepa-
rately to each spouse’s gains. AT AL SPRER N

Legal assistance attorneys may find the following practice
tips helpful when advjsing a client facing a similar situation:

.+» (1) The taxpayer may be able to seek indem-:.|; .,
. nifigation from his former spouse and recoy- , .. ;
er the additional tax he paid. Many
separanon agreements include an indemnifj-; -
- «cation provision. GO e

., 3-(2) Taxpayers contemplating divorce can(~: . .

~-yu,navoid this situation entirely by filing sepa: ..,
rate returns.

'lr: AT e e

- (3), The problem also can be avoided rf each
spouse purchases a replacement home with
a purchase price at least as.much as the
amount of their one-half share of the sale

«.i, progeeds and comply with LR.C. §.1034’s , 1+
other requirements. Qg

As always, early advice beats late corrective action. ., .., .

Home Tax Case .-; oy
(IR PTG | | ESTRR ' oot

Section 121 of the Internal, Revenue Code allows certam
taxpayers to avoid paying tax on all, or part of a gain from the
sale of their,; majn home if the taxpayer meets certain age,
ownership, and use tests at the time of the sale.52, The taxpay--
er decides if, and when, to take the exclusion. The decision
may.be revoked in certain cases,S3 but taxpayers must be care-
fyl to do so within the allowed time, In Robarts v.. CIR,% the .
taxpayer’s preparer elected the onestime I.R.C. § 121 exclu-,
sion of gain from tax for ataxpayer over age fifty-five.. This
saved. the taxpayer. from, paying taxon several thousand dol-.
lars: of ,gain. ; Later, -the taxpayer.sold a home realizing sub-
stantial gain and sheisought.to use LR.C. § 121.t0, avoid,
paying tax. on $125,000 of that;gain..She clarmed she. did not ;
realize she had made the. electron earlier. ‘The :'Iax..Corurtl,

(27

'."l; D0 B ‘l' ERI SR T [ [P (F R sl “Fll i

58 See also Dopps v. CIR, 68 Tax Ct. Mem. Dec. (CCH) 326 (1994). A wife who Jacked knowledge of the substantial tax understatements on the joint returns that
she filed with her husband for two years and who did not benefit from the omitted income qualified for innocent spouse relief.

9 See generally, TIAGSA Practice Note, Tax Consequences of Selling the Principal Residence Upon Dlvorce, ArMy Lhw.! Aug. 1990, at 39.

THRER D

No. 8, 1994WL397309(U5 Tath) S re

€1 it e e IR SIS TV i [ PRI

61 Rév. Rul. 74-250; 1974-1 C.B. 202. RS

ST TG s b
» oo Blgede

R T N IE ST ARSI TR

R R N R BLIE SRR LR T

el enne Lt s SO [EN P FIEVES

P ACRUD Ao PRI st ey

62IR.C. § 121 (RIA 1994). See I.R.S. PuB. 523, SELLING YOUR HOME, Exclusion of Gain (1994) [hereinafter I.R.S. Pus. 523], for more informiation?' © -+~ """

63See LR.S. PuB. 523, supra note 62, How to Make and Revoke a Choice to Exclude Gain. (o T

64103 T.C. No. 5, 1994 WL 388965 (U.S. Tax Cr.). L v #01 uai

[T
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denied the election on the second home sale, holding the tax-
payer did not revoke the first election within the allowed time.
Legal assistance attorneys should remind taxpayers that the
election is good only once after the taxpayer reaches age fifty-
five. The taxpayer may only use n once (even if only parually
used). .- SN s
- [ ll
Indmdual Rettrement Arrangement (IRA) Tax Cases

, Coesri -
Two recent cases demonstrate the need to carefully observe
the techmcal LR.C. and Treasury Regulatlon requtrements for
IRAs ; -
In Clarke v. CIR 55 the taxpayers relymg on the adwce of
an IRS representative, withdrew money from their TRA to
purchase a home. The IRS, and later the Tax Court, deter-
mined that the distribution was subjéct to ordinary income tax
treatment. Deferral of tax is available only if an IRA distribu-
tion is rolled over within sixty days.” Legal assistance attor-
neys and taxpayers should remember that the IRS and the
courts are not bound by erroneous advice of IRS employees. -

In Shelley v. CIR 56 the taxpayer, a church pastor, took IRA
adjustments for contributions to‘his wife's IRA, claiming that
she was ‘his church employee. :The IRS imposed the six'per=
cent-excise tax for excessive contributions made to the wife’s
IRA ruling the couple failed to establish the wife ‘worked for
the pastor in an employer-employiz‘e relationship or that wages
were actually paid. Consequently, they were not entitled to an
IRA adjustment fot the contributions beyond the worker-
spouse IRA hmnt ($2250 for both) . " "

* For more information-on the tax aspects of IRAs, consult
LR.S. Publication 590, Individual Retirement Arrangements.

RS I C [EREST

. Involuntary Allotment—Draft Department -

S of Defense (DOD) Directive 1344.’9 e

Pursuant t6 ‘the “Hatch Act Reform Amendments of
1993,”67 the DOD undertook revision of DOD Drrecuve
1344. 9, “Indebtedness of Military Personnel" to include provi-
sions for mvoluntary allotment of | pay 'from a member of the
Armed Forces to satlsfy a civil Judgment “The followmg note
briefly describes the mvoluntary ‘allotment provisions of the
draft dtrectr ve as originally pubhshed for publlc comment 68

The draft dtrectlve requrres Judgment credttors to submlt an
appllcation packet to the Defense Fmance and Accountmg
Service (DFAS) in Cleveland. The draft directive requires the
creditor to submit a certified copy of a final court order along
with proof of actual service of process on the service member.

6568 Tax Ct. Mem. Dec. (CCH) 398 (1994). ' BRI
6614, at 584.
§7Pub, L. 103-94, 107 Stat. 101 (1993).

6859 Fed. Reg. 21,713 (1994) (1o be codified at 32 C.F.R. pt. 50).

The final order must staté a sum certain. - The draft directive
does not allow award of postjudgment interest without a sepa-
rate judgment. Finally, the draft:directive does not allow
applications for judgments more than two years old.

. The draft directive requlres numerous certifications. These
mclude the following: :

(1) The credltor followed the Soldlers and
Sailors’ Civil Relief Act (SSCRA) in the
underlymg Judgment

(2) The creditor made actual service of the
ﬁnal judgment on the service member;

(3) State law allow’ gamlshment of a simi-
Iarly situated cnvnltan b

(4) The creditor is not off limits (and was
not off limits at the time of the underlying
contract); and

(5) The creditor complies with the DOD :
n 'Standards of Falmess S :

The draft directive limits the amount available to base pay
only “Under the draft dlrectlve “base pay” excludes debts to
the' United States. payments for United States Soldiers’ and
Alrmen s Home, fines and forfeitures, employment and
income tax wnthholdlngs Servncemen s Group Life Insurance,
déntal insurance prémiums, and family support payments

Under the draft d|rect|ve. the DFAS will mail a notice to
the service member ‘and two additional copies to the * ‘immedi-
ate commander” of the service member.

The immediate commander will serve the member with a
copy of the notice and the apphcatton package and advise the
member of his or her rights, mcludmg the right to request an
extension of time to respond The servtce member may con-
sent to the involuntary allotment or contest it. Additionally,
the immediate commander will give the service member the
opportumty to seek legal assistance before making a decision.

The avatlable defenses in the ongmal draft are: the Judg—
ment credltor did not follow the SSCRA in the underlylng
Judgment military exigency caused the absence of the service.
member from, appearance in the _]udlClal proceedmg which
resulted i in the judgment; a legal impediment (e.g. bankruptcy)
prevents processing the allotment; the creditor is now off lim-
its, or was off limits at the.time of the underlymg judgment;
the credltor does not comply with the DOD Standards of Fair-

'
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ness, or “other-appropriate reasons.” :*'Other appropriate rea-
sons” -could include:a:broad range of defenses to the underly-
ing judgment.., These:could . poteritially. include-violations; of
both federal and state consumer protection laws. : . ilep

. -The immediate. commander. will rule on the military:¢xi-
gency defense only. The standard of review is hy 4: prepon-
derance of the ev1dence The draft directive defines military
exigency:asa .. .7 Lol
‘ :f"", Ty e By Taeaia -
mrlttary asstgnment or mission essential
duty that, because of its urgency, impor-
tance, duration,,location. or isolation, n¢ces-
sitates_the absence of a member of: the
military service from appearance at a judi-
cial, proceeding. . Absence from an appear-
ance in a judicial proc_eeding is normally to
be presumed to be caused by exigencies of
military duty during periods of war, national
e¢mergency, or when the member .is
deployed.s? R R

s e )

The immediate commander will forward the response with
his or her rulmg on the military exxgency defense, if raised, to
the DFAS. Under the original draft, the DFAS decides all
other defenses. The draf directive does not contain appeal
procedures The DOD is currently reylsmg the draft dtrecttve
The followmg note outhnes antlctpated changes fo the draft
directive. .ludge adv0cates serving in. legal ass1stance or
admlmstratlve law must stay abreast of changes in the Idrat‘tI
dlrectlve as the DOD proceedsl towards f' nal lmplementat;on,.
Major ‘McGillin, '

" Involuntary Allotment—Statu]s! at'td o

e ‘Notice ofAntrclpated Chang"e}s; ) T
The purpose of this note is to advise you on the status of
draft DOD Dlrectlve 1344 9 “Indebtedness of Military Per-
sonnel " that meorporates provrsions for tmplementmg mvof
untary ‘alldtments’ under Public Law 103 94 “The Hatch Act
Reform Amendment’s of 1994 " o

RO B P EARA PR NI

On April 26, 1994, the oD publtshed in'the F ederal Reg-

ister'a “proposed rule” o establish procedures for implement.’

ing involuntary allotments under Public Law 103-94.70 The
DOD recelved several pubhc commernts regardmg the invol-
unitary allotment’ procedures ‘undér’ the proposed rule. - Those
who responded were“brlmanly concernéd with sectlohs*of the
proposed rulé’ that appeared t6 "‘rehtlgate" the Vahdrty of the'
underlymg Judgement or were unduly ‘Burdensome. Addition:'

ally, one of the' sponsors of the legislation on- mvolhntary
allotments siibmitted comments 'that mirrored: many of ‘the'
same toncerns taised by menbers of the public, ‘and’also
noted that the proposed rule needed to balance more fairly the
rights of the creditor with those of the military member. Final-

691d. at 21,715.

70/d. at 21,713-20.

ly,:an opinion from the DOD- General rCounsel s Office
affirmed many of the concerns raised. =i oy 5t cHl
L b i et D Lade e e Ly Do o
¢ After: distributing the comments: recewed to'the Servrces,
the ‘DFAS, thé [DOD General Counsel’s Office, and other
Directorates within the Office of the Under Secretary of
Defense for Personnel and Readiness, a resolution meeting
was held in August)) At that time, the provisions of ithe pro-
posed rule commented on by the sponsor and the public, as
well as anticipated chianges, were discussed. Additionally, the
attendees at the meeting were apprised of new DOD. guidance
concerning proper content for directives that would require the
proposed rule, as revised, to be formally published in two doc-
'uments rather than one—a POD directive and a DOD instruc-
tion.: As revised, the drrectlve will .contain. broad ‘policy
guidange, define areas of responsrblllty, and establish- an
implementation date for processing of involuntary, allotments
The instruction will reiterate the directive and provide the
“nuts and bolts™ procedures for processing—except that the
Services and DFAS will have. to establish spegific procedures
necessary for internal processing within their respective areas
of responsibility.
J‘.-’rl ; [ f ) . ‘/l o r:H kl A R ‘v i:“'v AR
nMost of the ant1c1pated changes ito: the involuntary allot-
ment,procedures under the proposed rule’ will give greater
effect and recognition to the validity of state court judgments.
Included among these changes are deletion of provisions that:
(1) require compliance with the Standards of Fairness; (2)
require that applicants were not “off limits”; or determined to
be practicing unfair consumer or commercial practrces detri-
mental to the morale of service members as determined by
Service directives; (3) permit only one involuntary allotment
a},a time (there may be more than one, provided that the maxi-
mum percentage a]lowed is not exceeded); (4) limit a judg-
ment to only two years (any valid judgment in accordance
with state law will be allowed); and (5) demand “proof of
actual seryjce” (a certification by the applicant that the protec-
tions of the SSCRA ,were. afforded the member still will be
required). Furthermore, the maximum percentage of pay sub-
Ject to inyoluntary allotment likely wrll1 be changed to the less-
er of twenty-ﬁve percent or the maximum authonzed by state
law and the deﬁprtlon of pay probably will change from “dls-
posable pay to “taxable” pay ‘(allowances and VSI and SSB
will not be rncluded) Addmonally, the time period in .whnch
to see a legal assmtance attomey will probably not be open-
ended. Fmally, the Serv1ces llker will be requrred to estab-
lish appeal procedures ‘for'decisions concernmg a
commander’s determination of exigencies of military duty.
While such’ procedures will’ afford more nghts to appllcants.
they also may help reduce lmgauon in the mrlltary depart-
ments R '

""’t" i [t [EE ]\ L
Nouce of the ﬁnal rule should appear in: the Federat Regts—

ter during November. Actual processing of involuntary allot--
ment applications; as mandated by the draft directive, will
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probably begin in December or early January at'the latest.
The delay in implementation is necessary to ensure that appro-
priate consideration is-given to all public comments and that
theé final regulations are both effective and fair. Major Cook,
Office of the Under Secretary of Defense (Personnel & Readr-
ness) Requmements & Resourccs—Legal Policy. :

Contract Law Notes

[ f

Performance-Based Service Contractm_g. o _
! i Here It Comes Agaln9 . HEE VI

By some esumates service contracung accounts for $105
bllhon of the $200 brlhon that the federal govemmenl spends
on contracts. I Jtis not surpnsrng, lherefore that the methods
the government uses to award servrce contracts are under
scrutiny. Some of thls attention focuses on the manner in
which the government defi nes its contract reqmrements

When dealing with service contracts decrdmg how to draft
a statement of work (SOW) often is difficult. Should the
SOW provide detailed instructions on how to accomplish the
desired task? Or should the SOW simply tell the contractor to
accomplish the task to a stated level of quality? The latter
approach demonstrates the concept of “performance-based”
contracting. The Office of Federal Procurement Policy
(OFPP) recently began another effort to convince agencies to
adopt the use of performance-based service contracting when-
ever possible. This note discusses the background on this

issue, the current state of affairs, and some of the implications

of the OFPP’s efforts for those who deal with service con-
tracts.

Background

On April 15, 1991, the OFPP issued Policy Letter 91-2,

Service Contracung 72 The OFPP defmed "performance-

FARY

7161 Fed. Cont..Rep. (BNA) 719 (May 30, 1994).-
7256 Fed. Reg. 25,522 (1991).

.

74 Jd. (emphasis added).

1557 Fed. Reg, 33,702 (1992).

760d.

based contracting” as “structuring all aspects of an acquisition
around the purpose of the work to be performed as opposed to
either the manner by which the work is to be' performed or
broad and imprecise statements of work.””3 | It went on to
state that “{i]t is the policy ‘of the federal government that . . .
agencies use performance-based contracting methods to the
maximum extent practicable when acquiring services . ... In
addition, agencies shall justify the use of other than perfor-
mance-based contracting methods when acquiring services,
and document affected contract files."4 - ;

In July 1992, proposed changes to the Federal Acquisition
Regulation (FAR) implementing Policy Letter 91-2, were pub-
lished.”> These propased changes included the addition of a
new FAR subpart 37.2, Performance-Based Contracting.?6
The proposal retained the requirement to justify the use of any
other method for the acquisition of services.”’

In September 1994 a notice was publlshed wrthdrawrng
thrs proposal 78 The nptice stated that the proposal was being
wrthdrawn at the request of the Administrator of the OFPP
and that “[s]ervrce contractmg wrll be addressed as part of the
FAR rewrite."?

The OFPP’s Pledge Drive

Apparently noting the lack of implementation of its policy
by other agencies, the OFPP decided to attack the problem
from a different angle. In May 1994, the OFPP announced the
“establishment of a' pilot program to increase the use of per-
formance-based contracting methods in the acquisition of ser-
vices.”8 This notice states, in part :

‘A major contract reform initiative of OFPP
is to reform the manner by which the gov-
ernment contracts for services by introduc-
. ing performance-based contracting methods.

771d. at 33,707. The proposal included the folfowing statement: “When any method other than performance-based contracting is used, the contracting officer shall
docoment the contract file with the justification for use of other methods in accordance with agency procedures.”

7859 Fed. Reg. 47,112 (1994).
4.
8959 Fed. Reg. 26,679 (1994).
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. To.stimulate the government's conversion ,, I, | + Contract;attorneys who review specifications or SOWs. for

40 perfonnance—based service contracting, ;L servrce contracts should educate contracting personnel on the

t.-1; OFPP has deyeloped a government-wide .. - effects of these changes. “In, particular, contract attorneys
(e ,ij]oi project which relies on voluntary ;. should explain the changes, and how: they may be implement-
_ ., pledges by individual agencies to convert | . . ed, to requiring activity personnel, who normally must write
-1y .1 ..specified contracts: for services to, perfor- AERI statements of work, A good starting poin{ in determining how

to convey the new requirements to contracting personnel is the
rule originally proposed to rmplement OFPP Policy Letter 91-

8s oy
The admlmstrator of the OFPP Stevert' Kelman, belleves 2. e e e e T v

that these voluntary pledges “will commit agencies to'devel-
oping better statements of work that focus on the mission to
be accomplished (output).”82 The OFPP also plans to obtain
the voluntary support of contractors for this’ program 83

,x'l' R [ SRS U RV

mance -based contractmg methods 8! 1 RUECITEIN

v ety Vi g WAL

The concept of performance-based service contracting has
been around for some time. For numerous. reasons, however,
agency contracting personnel are reluctant to use perfor-
mance-based methods.® In the current climate of acquisition
reform, most agencies will likely sign on to the OFPP pro-

o :_,;_ L “’,"P‘_D"?{A” Th” Mean? SRR Ql' ram and implement changes in their regulations. Because of
; . o C o o the voluntary riature of the OFPP program. agencres may not
“"'Contracting. personnel who deal with ‘service dontracts encounler mandatory requlrements such as the proposed
should prepare for the coming changes. The National ‘Aero- fequirement for 'written Justrﬁcanon for’ ‘the use of other than
nautics and Space Administration (NASA) already has revised performance-based methods 87" The acqmsmon commumty
the NASA FAR Supplement to mcorporate l'e(l 1rements for the should, however, ‘expect to $eé strong encouragement for the
use of perfonnahde-based eontractmg to' thé' *maximum extent use of performance-based contratting methods in'agency-level
practlcable "84 It is Tikely that other agéncres, lncludmg the acqursrtlon regulations and audrts as well as other complrance
DOD, will take similaf stepé to'support the OFPP’s’ mmatnve revrews MaJor Pendolmo SR o 1

Gith P 1l(vH P ey o AL

ERSRLA IS TN RS TTER O R ST IS 1 B N N PN PN Pieielh
8, : Pt et LI PR O N
e . ‘ . N : o
ﬂzsz Fed Cont Rep (BNA) 95 (.luly 25 1994) : : : o ot
fe e SLAIGLE T O ST AR (RN VIV I A DA
8359 Fed Reg 26 680 (1994)‘ The OFPP has usked contractors to, among other thmgs endorse the pro;ect assrst in identifying obstacles to the implementanon of -
perfonnance-based comracung and voluntanly refram from bid protests and disputes related fo contracts covered by the agency pledges Y , S g
#59 Fed. Reg. 20,962 (1994); effective June 30, 1994'(to be codified at 48 C.F.R. parts 1807 und 1810). For ¢xample; 48 C.F.R. § 1810.002- 7l states: Use ofper-'
formance-based specifications, where feasible, is the preferred method for establishing contract requrrements Requiring activities: shall, fo the maximumg extent
practicable, use performance-based specifications, purchase descriptions, and staternents of work ) Wy e ‘
85Fed. Reg. 33,702 (1992) For example propmed FAR 37 202 lstated in part: » o
. " B [;‘ [ H
When preparmg statementc of work agenaes shall to the maximum extent practicable . . T
(a) Describe the Wwork in terms of *what’ is to be the required output rather than either ‘how’ the work is to be accomphshed or the number of
hours to be provided;
| I [ [ . iy s S T
(b) Enable assessment of work performance against measurable performance s sta(ndzu'ds1 R s “‘ A S A ' .
SO LSRR 141 FICAF I S I T T IR TR D S
Id. at 33,707, Additionally, the United States Army Materiel Command's recently published Guide for the Preparauon and Use of Perfarmance Specrf cauons
AMC Pamphlet 715-17, may be helpful.
81n the author’s experience, the primary reason for this reluctance is the difficulty in wnung performance-based specifications which'are ¢lear and enforceable’
against the contractor.
SUTERAL b
87 See supra note 77,
AICUNy L E
.
i ) I ) i ) L TS e ! tonl it TS \ AR
b i ' ) [ISET I TE I ' ER iy vt
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52 NOVEMBER 1994 THE ARMY, LAWYER DA PAM 27-50-264

\\\\\\




[ R . NI : C NE

Complymg with the Statute of leltatlons
‘ for Affirmatlve Clalms

[ [T

Fallure to take appropriate acuon before the statute of hmt-
tations runs can result in the loss of thousands of dollars in
recoveries for our military treatment facilities (MTFs) and the
United States Treasury. Consequently, an Affirmative Claims
Section must closely monitor the statute of limitations in
every case. T ‘ .

To collect lts costs for medlcal care, ‘the government must
brmg an action founded ona tort wrthm three years after the
nght of action first accruesI or “the actlon ‘will be barred. The
statute of Ilmltatlons applies to most afﬁn'nattve claims, such
as those’ arlsmg ‘from automoblle accrdents however. other

Claims Report = -+ v o e

A4 o o : "United States Army Claims Se;-vice

i

claims may have dtfferent statutes of ltmttauons For exam-.

BE
ple. claims based on contracts have a snx-year statule of limi-
tatlons 2 Statutes of Ilmrtatlons for worker s compensatton
acuons may vary from state to state.

A govemment clatm normally accrues on the datel that the
injured party first receives medical treatment. Section 2416(c)
of Title 28 of the United States Code tolls the statute of limita-
tions until “an official of the United States charged with the
responsibility to act in the circumstances™ knows or could rea-
sonably be expected to know that a basis for a claim exists.?
This “official” generally is the recovery clerk at the MTF or
the claims office; however, the best approach is to conserva-
tively calculate the statute of limitations. Claims personnel
should suspense their files based on the date Army or CHAM-
PUS fiscal intermediary personnel became, or should have
become, aware of the government’s claim and assert claims

before the statute of limitations runs from thatdate.,, ~ . .

Staff Judge Advocates and recovery judge advocates/recov- ,

ery attorneys should ensure that their Affirmative Claims ‘sec-
tions have suspense systems in place to review the status of all
affirmative claims files every sixty days at a minimum. This
will guarantee that action is taken on cases before the expira-

tion of the statute of limitations. This is especially;important :

in cases where the civilian attorney or insurance company
does not cooperate with the claims office. : L

-If-a ¢laim has not been resolved within six months of expi-*
ration of the statute of limitations, the recovery judge advo-

|280.§.C.§24]5('b)(|98'8). | ' S
214, § 2415(a).

31d. § 2416(c).

4See DEP'T OF ARMY, REG. 27-40, LEGAL SERVICES: LITIGATION, ch. § (2 Dec. 1987).

i

e

P

¥
cate/recovery attorney must take appropnate actton The
action taken will depend on the amount of the clalm and the
settlement authortty of the fi eld c]alms ofﬁce If the cla1m is
within the settlement authority of the field claims office, the
recovery judge advocatelrecovery attorney may determine the
appropriate course of acuon settle the case, termmate collec-.
tion efforts, or refer the. case for htlgatton If the clalm
exceeds local monetary llmlts the recovery Judge
advocate/recovery attorney must coordmate with the Afﬁrma-
tive Claims Branch at the USARCS and the Ioca] a551stant
United States attomey - L S

When local recovery efforts ona mentornous clarm have
been unsuccessful, the local recovery judge advocate/recovery
attorney must prepare and forward an investigative report
through the USARCS to the Litigation Division. This report
will contain complete details about the accident, an analysis of
potential llablhty, defenses, cpunterclalms copies of any
pleadmgs filed, a list of witnesses, collection efforts by the
claims office, mformatlon ‘about the m_|ured party’s m_|unes
and copies of all medical records and bills.* The report must’
clearly note the date the statute of limitations expires. This
report may require extenswe mvesttgatron and research suc-
cessful recovery in court may hinge on the research pr0v1ded
in the investigative report. '

By monitoring all affirmative claims files, fiéld offices will

ensure timely action is taken on every claim. This will greatly
“improve the Army’s Affirmative Claims Program. Captain”’

Park.
Tort Claims Note
’ Irl"l»surers» Claims for Deductible

A recent question from the field concerned the documenta-
tion required by the Government Accounting Office (GAO)
before payment to a claimant's insurance company for the
value of the claimant’s insurance policy deductible. Such
payments are approprlate in torts clatms if the msuret1 s,
agency is established by the insurarice pohcy, state law or
other authority to act. S

If an insurer pays the deductible portion to the insured and
files a claim for the entire loss, the insurer.may be paid the

CURGL ¢
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proper amount, including the deductible, if the insurer docus
ments that it is acting as the agent of the insured. This agency
status is necessary because the claim for the deductible is sep-.
arate from the insurer’s claims—no subrogatlon occurs. The
payment of the deductible to the insured does not make the
insurer the subrogee 6f the insured IS’ubrogatmn only ex:sts
when the payment is based ‘on an bbllgatlon, statutory or con-
tractua\ whlch preexrsted the mcndent glﬁné rise to the loss ‘
"The documentatron 1o show that lhe msurer is ‘acting as
agent or representatlve of the Insured should be contained in
any claim forwarded 10 the GAO for payment or retained m
the[ﬁle if the payment is made by a local dlsbursmg ofﬁce
ThlS documentatl n may be m ‘the fon'n of a’ power of attor-
ney, 4 copy of thé policy clabse authorlzmg thls collectlon, or
a copy of the state law authorizing this payment Proof of the
insurer’s actual payment to the insured also must be presented
and transmmed to GAO Mr Rouse -

S

LI IR RETINION NI DRI RNS R R N AT RN ;
. )
ne Requirements for Vouchers on Tort Clmms

SNSRI vty

Revrew of recent pald tOrt files under Army Regulatton
(AR) "27-20, bhapters 3 and 4, mdrcates noncomphance w1th
paragraph 2 24a(l) in cla:ms pald by electromc payment 5 ‘

bt
P

. -a Standard Form (SF) 1034 or an SF /145 by an authorized

claims judge advocate (CJA) or claims attorney (CA) who has

. been delegated authority to pay claims. When an SF 1034 is

‘used the certification block on the form will be executed by
the CJA or CA as stated above When an SF 1145 is, uvsed, the
needed for the approval block. ‘Where the clatm is paid under
chapter 4 the CJA or CA ¢ can certify payments in the amount
of $2500 ot 1ess Above that arpount, the CIA or CA 51gns the
approval block and forwards the clalml to the GAO for pay-
mentover$i5,00_ e o e ]

‘The ongmal November ]989 message from the Dlrector of
Finance and Accounting, Indianapolis, Indiana, which autho-
rized the use of electromc payments, is mxsleadmg insofar as
tbe st }tEmenf that a manual vouche[r—that is, SFs 1034 or
i 145 need not be prepared An approprlate voucher must be
prepared to comply W1th the statute or’ 1mp1ement1ng re)guia-
tion; however the voucher nee not be forwarded to the mili-
tary dlsbursmg ofﬁce, but it must be retamed in tbe c'lalm file.’
Only the payment report outlined in AR 27-20 paragraph 2-24
a(l) ‘need be'seént to the dlsﬁyursmg ofﬁce ptus any addltlonal
form developed locaﬂy between the clarms and dlsbursmg
office. The claim file will'not be’closed until’ recexpt of a
return copy of the payment report properly marked by the dlS-
bursmg off lce Mr Rouse .

A TURST SESRT AP £ SES B :.fﬁ) R
Clalms pald from Army clarms funds pursuant to AR 27 20 r l ‘ o al o \ T . R
A [SIREIN0S SIS by VRN BT [RURT IR TR Lot o
under chapters 3,4,5, 6 and 10 requxre eertrt' cation on enther ' 1‘ s e o , ' o . .
G 1 KN ] S R1 A 15 10 U3¢ ISR RIS DD PR FI s DA AVI LR FOE "
AL R ST colipen o voon e cmntin U i bl el e
L 4: 39} ‘.;Iilil‘ ©oiot el Ly ' ¢ for U
5 See DEP’T OF ARMY, REG, 27-20, LEGAL SERVICF.S CLAms (28 Feb I990) A S . ‘
T e N R S T s VT sl g auts e L e Tt
Ve s L P Tt PRI | SO LR 151 MV SVRSTRE BV T PR SOV GY e Ll ‘ cowLig
.L7t1f7 PN it R H Coaew R Lot : L firldasy A e it it Sl e dga Y]
R Troem A oo B N SR s LI ERTU P
TR A RS R ERNL I EP P AURE AV U
3o Covabm geaean Bty e M Lo TE e e i)
PEULES - P TRIRTE IS IR EIS! PR TR A RTINS
. Labor and Employment Law Notes

S
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Change in Merit Systems Proteetlon Board Time Limits wrl

o bevar oL

L B S TR !

ditaabol v it

'l;'he Federal Regtster has pubhshed changes to the Ment
Systems ProtectIon Board ( (MSPB or Board) tlme ltmlts ! Tl]e
changes are as follows:

i YR c i

Old New
Poo b i waonosn abdhsebal sog vy s ou i
Aclion with effective date 72" -11v20days ' 30 days
time to file appeal
Action from a final or 25days 35 days

reconsideration decision
without effective date—
time to file appeal

159 Fed. Reg. 116 (1994).

54~

. OTJAG Labor and Employment ng Oﬁ' ce’

e

A ! U Lt i ealnive A
CEIE o e cnens B!
fic o - i s TR VR I A HIPR BT LN '1 AL SV e
pirly .H:f‘f".‘[’:gf" TR u'_Jﬂ' Old 'New it
ge ant Lo ) ‘,)u' ol PRI TP
Denial of appea] by class of T 28 days e 35 days’!
employees—time to file: « sooivn calou T i a0r
individual appeal ST ent et s e ot onh
Request:for'paymernt of attorneyinz.: riv 120:days. 30 ddys
fees—time to file motion after:~ij:. 't ii in o i
initial decision becomes final
Request for payment of attorney 25days 35 days
fees—time to file motion after (RERL AT 2
date of issuance of final -
decision o
SN
£ SOTATIY 0 v T LR Lt ]
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PoOld 0 - New
Issue of. prohlblted
discrimination in connection . ,
with matter otherwise o \ R 1
appealable—time to ﬁle o . Ty
appeal: .. - B

20 days

Final negotiated grievance . . ) : 25days -
decision on case involving . . : N
allegation of prohibited
discrimination—time to
request review . G et T
Stay request of personnel 20.days
action allegedly based on .
whistleblowing—time to file ‘ .
appeal after order rulmg on . .. .. . - Loy
stay request E T P
These changes bring Board practice and procedure more in
line with federal courts, the Equal Employment Opportumty
Commission, and Board appellate Jurlsdlctlon cases. The
changes also will make the Board’s appellate processes more
accessible to federal employees. Ms. Harvey.

MSPB Extends Administrative Judges’ Jurisdiction

The MSPB 1ssued a ! final rule on 29 Apnl 1994 allowmg
administrative Judges to retain jurisdiction over cases after the
issuance of an initial decision for the purpose of vacating the
initial decision to accept a settlement agreement into the
record. This change allows the parties to enter into the record
a settlement agreement reached after the issuance of the initial
decision without filing a petition for review with the full
Board.

The amended regulation? provides administrative judges the
authority to accept settlement agreements into the record after
the issuance of the initial decision, but before full Board con-
sideration. This amendment does not change the current time

25C.F.R. § 1201.112 (1994), revised to read as follows:
1201 112 Junsdlcuon ofJudge k

(a) After i |ssumg the mltral decmon the judge w1l| retain Junsdlctlon over a case only to the extenl necessary to o

| ‘ B
A [ESRE

(1)-Correct the transcript, ‘when one is obtained;

limits prescribed in 5 C.F.R. § 1201.113 for determining the
finality of aiBoard decision, or for filing a- peutmn for revrew
Captain Tltus ~ ' i

ExtenSion of R_epvr;isal Claims Under Title vl

Tltle VII of the 1964 Civil nghts Act does not specrfcally
cover retaliation taken against one employee for the protected
activities of another. However, the Equal Employment
Opportumty Commlssmn (EEOC) successfully argued that
posmon before the United States Court of Appeals for the
Sixth CerUIt (Slxth Clrcmt) in EEOC v. Ohm Edtson 3 \

In 1988, Johnme Whttﬁeld a black employee of Ohio Edi-
son “was dlscharged from his job. A company offer to rein-
state him was wnthdrawn followmg a meeting where another
employee complamed that Whitfield had been treated more
harshly than similarly situated white employees and indicated
that legal action was .contemplated.

The EEOC brought sult on Whltﬁeld s behalf in federal
court alleging that the withdrawal of the reinstatement offer
was in retaliation for the coworker’s actions. The district
court dlsmlssed the actlon for fallure to state a claim.

The Sixth CerUlt reversed It acknowledged that § 704(a)
of Title VII does not expressly address thlrd-party reprlsals It
agreed with lhe EEOC however, that the clear congressnonal
intent would be undérmined by tolerating such reprrsals The
court held that § 704(a) proscribes retaliation agamst one
employee for the protected activities of another. Ms. Harvey.

" 'Thé Whistleblower Protection Act = .~
and the Federal Tort Claims Act? Gt
- TheUnited States Court of ‘Appeals for the Eighth Circuit
has joined the Ninth Circuit in holding that the Whistleblower,
Protection Act (WPA) does not authorize Federal Tort Claims
Act (FTCA) claims based on:-conduct for which:relief is avail-'
able under the Civil §ervice Reform Act (CSRA\).5 \

o0y i

(2) Rule on motions for exception to the requirement that a party seekmg a lranscrlpt must pay for lt

(3) Rule on a request by the appellant for attorney fees;

(4) Process any petition for enforcement filed under subpart F of this part

SEE S [ TR N G N D

R . ‘,r"i‘,i‘("‘,x BT TR P

(5) Vacate an initial decision before that decision becomes final under section 1201.1 l3 in order to accept a settlement agreement into the .

record.

(b) Nothing in this section affects the time limits prescribed. in section. 1201.113 regarding the finality of an initial decision or the time:

allowed for filing a petition for review.
N 8 f X | R . 0 P
. :

37 F.3d 541 (6th Cir. 1993).

45 US.C. 1221(a) (1989); 28 U.S.C:A. 1346(b), 2672, 2679 (1992).

5Pub. L. No. 95-454, 92 Stat. 1111 (codified as amended in scattered sections of 5 U.§.C.A.).
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..Clarence Gergick, ajGeneral:Services Admjnistration After the parties at the installation level thought that they

(GSA) employee successfully prosecuted .two whistleblower had an arrangement, the head of the National Guard Bureau
reprisal claims before the Merit Systems Protection Board. (NGBY disapproved the agreement as violative ‘of the ireserved
Mr. Gergick also filed an action against the United States and management right of “internal security.” - The General Cotin-
the GSA’s Acting Admmlstrator seekmg, among other, things, sel for the Federal Labor Relations Authority ‘(FLRA) issued
damages under the FTCA for ‘mental anguish and other tort an unfair labor practice complaint at the union’s urging, but
damages resultlng from the conduct that gave rlse to hlS the FLRA dismissed the complaint on the ground thi4t the

agreement mfnnged on management’s right to determine
intérnal‘security practices.® The court of appeals agreed With

whlstleblower repnsal clarms

alernt e n PSRRI Y DS ST VPN § I

The d1strrct court granted summary Judgment to the agency the union, however, and remanded the ‘case based on’the plam
o the FTCA claims. The crrcurt ‘court affirmed.S The CSRA language of 5 U.S.C. § 7106. A,
provides the exclusive remedies for actlons brought under ‘its o ”":"fil” oo
umbrella. The WPA passed subsequent to, but as part of, the The court found that the nonnegotiability of management
CSRA, “does not authorize government employees to brmg rrghts enumerated in 5 U.S.C. § 7106(a) (reserved manage-
FI'CA clarms based on conduct for whlch redress is avallable meént tights where bargaining is not requlred) is “expressly
under the CSRA AR exclusrve remedlal reglme such als subject” to 7106(b) (permissive rlghts—that is, management
the CSRA may nerther be supplemented nor replaced by other only bargains if it wants to). Therefore, if- management
remedles l’7 Ms Harvey v L chooses to bargain where it does not have to, ‘the agency' loses

i

e the ability to later say that bargaining is not required. '
Reserved Management Rights:
. . Relation of Montana Air v. Federal Labor, . " With Executive’ Order 12871 on 1 October 1993, Presldent
Relauons Autftonty and Executlve Order 12871 L Clinton ordered the Executlve Branbh to bargain 0ver perrms-
R P sive subjects.0 ol e

Ay et IR T PETSTRE S BTSSP SIS EA LRI

"In acase mvolvmg a collectlve bargalmng agreement provr-

sion allowing civilian National Guard technicians to wear Many permissive fights are sithilar to reserved managément
civilian clothes mstead of uniforms, the United States Court of rights. Compare the lists of each at 5 U.S.C. § 7601(a) and
Appeals for the Dlstrlct ‘of Columbla found, “Once an agree- (o). e e s
ment pertammg to a permrssrble subject of negotiatjon is’ Ble skl e e i d S IR
reached by local agency negotrators and a unlon thts electlon In light of the executlve order, the court’s decrslon may result
to negotlate is bmdlng upon the : agency "8 o |n a srgmﬁcant erosron of management nghts Ma_|or Davrs ‘

Ji Prea ) { PRI

6Gergick v. General-Services Admihistration, 997 F,2d 1237 [8th Cir. 1993). L R R TN P T TN T R S LR T T L TR P PR P

B D I O LS S ST HE RS TR R driae v an e e D T e e
71d. at 1239. !
Aokl
8 Association of Civilian Techmcrans. Montapa Air’ Chapter No..29, v‘Federal Labor Relations Authonty (No. 92-1379), 22 F.3d 1150 (D.C. Cir. 1994),
MY gt caahivorg e e 4T
9See Natronal Guard Bureau Alexandrra Vrrgrma. 45 FLR A. 506 (July 15 1992) | ki : K for Lot i ,
EE T SO e AN . I RIS IO PR AN ATV SRR IR RIS F I [ RIS DS IO 4N

"’Exec 0rder]2 871 Labor-ManagementPannershlps, 58 Fed. Reg 192¢1993). 0 ool G e ged e et D

lt [T B 11 IR R SRR B IO R B TN LA . LY s

INsUSC. § 7l06 (1978) Management nghts states as l'ollows L

(a) Subject to subsection (b) of this section, nothing in this chapter shall affect the authority of any management official of any agency—

(1) to determine the mission, budget, organization, number of employees, and internal security practices of t‘hé'a'géf.’cy';“a.{& AR 5 R

(2) in accordance with applicable laws— i T co

(A) to hire, assign, direct, lay-off, and retain employees in the agency, or to suspend, remove, reduce in grade or pay, or take other dlsmplr-

nary action against such employees; < v - <o ] TR 7P T L B SR S TRt T RN IR T

(B) to assign work, to make detenmnatlons with respect to contractmg out, and to detenmne the personnel by whlch agency operauons shallt

beconducted ’ A D PRV e T i T S (S

(C) with respect to filling positions, to make selectlons for appomtments from— A . -

(i) among properly ranked and certified candidates for promotion; or . o

(i) any other appropriate source; and Preags e nhen st o

(D) to take whatever actions may be necessary to Can'y oulf the : dgency fission dunng emérgencres

(b) Nothing in this section shall preclude any agency and any labor organization'from negotiating— i s #1350

IR et . ' ‘
(1) at the election of the agency, on the numbers, types, and grades of employees or positions assigned to any orgamzatronal subdrvrsron
work project, or tour of duty, or on the technology, methods, and means of performing work; A R NSV S
(2) procedures which management officials of the agency will observe in exercising any authority under this section; or
(3) appropriate arrangements for employees adversely affected by the exercise of any authority under this $ection by such‘management offi-
cials.

Coie P ey e e e e o by
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Office of Management and Budget (OMB)
v . Circular A-76 and the Duty to Bargain P
G e e o .
S TP EUCTCR BT A : ; s
i*The OMB:Circular A-76 covers the commercial activities
cost comparison’process. The National Treasury Employees’
Union (NTEU):proposed :that the internal appeals procedure
mentioned in the circular be defined as their contractual griev-
ance and arbitration provisions. The FLRA ordered the Inter-
nal Revenue Service (IRS) to bargam over the proposal The
IRS appealed.” -« ' ...: TN
In U.S. Department of the Treasury v. Federal Labor Rela-
tions Authority, the Court of Appeals for the District of
Columbia declined to enforce the FLRA’s order.!2 The court
disagreed with the FLRA's interpretation of the circular as an
“applicable law” for purposes of 5 U.S.C. § 7106(a)(2) and
(b)(3) and thus negotiable. The court stated that while it
might give deference to the FLRA’s interpretation of the cir-

cular as an applicable law, that same deference would not ~ = **"
.. In Fort Carson,'* the FLRA adopted the court’s conclusion

extend to its interpretation of the circular that ignores the plain
meaning of the document and the OMB’s clear intent. The

FLRA had contended that because the circular was an “applic- .......

able law,” employees could grieve alleged violations of it
under 5 U.S.C. §§ 7121(a)(1) and 7103(a)(9)}(C)(ii). The
court pointed out, however, that the “assertion that the terms

of the regulation cannot undermine a right to grieve granted. .. . ..

12996 F.2d 1246 (D.C. Cir 1993). ENETANE e

B1d. at 1252.

1448 FLR A. No. 168 (1993).

by the statute, fails to recognize that the statute itself, in sec-
tion 7117(a), provides the exemption from the duty to bar-
gain.”
‘"Therefore, the court held that -
"+ if a government-wide regulation under sec-
tion 7117(a) is itself the only basis for a
union grievance—that is, if there is no pre-
-.existing legat right upon which the griev-
ance ‘can be based—and the regulation
precludes bargaining over its implementa-
tion or prohibits grievances concerning
alleged ‘violations; the Authority may not
require a government agency to bargain
over grievance procedures directed at imple-
mentation of the regulation. - When the gov-
ernment promulgates such a regulation, it
will not be hoisted on its own petard.!3

that the circular is a government-wide regulation and that pro-

.posals subjecting disputes over compliance with the circular

to resolution under the negotiated grievance procedure are not
negotiable. The FLRA stated that its previous decisions to the
contrary will no longer be followed. Ms. Harvey.

Vo

Personnel Plans, and Trammg Office Notes

S o Personnel Plans and Trammg Office, OTJAG

Ir:~ b

Fi lscal Year 1995 JAGC Ma_]or Promotlon Selectmn Board ‘

On or about 13 December 1994, a promotion selectlon

board will;convene to consider eligible JAGC captains for
promotion to major.
are as follows: .

31 July 1988 and earhcr :

1 August 1988 through 31 May 1989
1 June 1989 through 31 December
1989

" Above the idnc
In the zone:
. Below the zone:

“The key jfems that the board considers include: '(he perfor-'
mance -fiché of the Official Military Personnel File (OMPF);’

thg‘Ofﬁcer” Record Brief (ORB); and the official Department

The announced zones of consideration

"y

of the Army (DA) photograph.]. These items should be current
and complete. Please note that photographs! and physicals?
older than five years are considered out of date.

- Officers.who have not reviewed their OMPF performance
fiche lately should obtain a copy from PERSCOM. ‘A written
request containing the officer’s full name, rank, social security
number, and mailing address should be.sent to:

. Commander ' ‘
©urcULS. Total Army Personnel Command
" ATTN: TAPC-MSR-S’ B
" 200 Stovall Street ‘
Alexandria; Virginia 22332-0444

[N
b

I DEF'T OF ARMY, REQ. 640-30, PERSONNEL RECORDS AND IDENTIFICATION OF INDIVIDUALS: PHOTOGRAPHS FOR MILITARY. IDENTIFICATION FILES (1.Oct. 1991).

2DEP'T OF ARMY, REG. 40-501, MEDICAL SERVICES: STANDARDS OF MEDICAL FITNESS (15 May 1989). - . : e
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Alternatively, requests can be faxed directly to PERSCOM at
commercial: (703):325-0742; or DSN: 225-0742. '/, i
Officers also should contact their supporting Personnel“Ser:
vice Center (PSC) to review their board:ORB. The PSC will
forward the signed board ORB through personnel channels to
PERSCOM for inclusion in the ofﬁcer"s promotion board file.

ED TR U AN F ¢4 R S I RS ORI
Updated DA photographs (a- co]or photograph is preferred,
but not required), a back-up: copy. of .the signed board ORB,
and any documentation missing from the OMPF performance

fiche should be mailed drrectly to: v e ;

Ofﬁce of The J udge Advocate General h

. ATTN: DAJA-PT (MAJ Polmg)

;2200 Army Pentagon - - L

|=Washmgton DC 20310-2200 ITNY
R R BN
o U T

T

IDEP'T OF ARMY, REG. 6i4 IbO PROM()TION OF OFF]CERS ON ACTIVE DuTY, para. 2-7 (Zl Aug ]989)

For the ‘board 'to ‘consider an academic evaluation report
(AER) or officer evaluation report (OER),:the priginal report
must be received by the Evaluation Reports Branch (TAPC-
MSE-R) at PERSCOM not later than 6 December 1994. If a
report is: late, a waiver can be obtained in.accordance with
Army Regulation (AR). 624-100.3  Complete-the-record OERs
must comply:with AR623:}25%;and have a “Thru Date’’-of 7
October 1994. i They also re due at PERSCOM not later than
6 December 1994. -~ © - 50 oo e i i

L BTN I0 IRO  E TP R TR :

Address questtons about this board to Major Poling

(DAJA-PT), DSN: 225-1353.

g e v

ARV

i

NDEP ToF ARMY, REG 623:105, DFFICER EVALUATION REPORTING SYSTEM, para. 5-21 (31:Mar. 1992). - R N S T R TR H

TIPS T IR L PR T [ - SRR

: . I : LI . .
" AL ! : I A [N R S ) IS

RIS i Mo wsomou

B ErGE v T Lo )
SRR NI SRR A AR

Atk IR v

Guard and Reserve’ Affarrs Items = oo e

Guard and Reserve Affairs Division, OTJAG R A N B ST

National Guard Military Justice

All Army National Guard units are organized and resourced

for deployment to support United States national security =™

objectives. For many Army National Guard units the time |

from mobilization to deployment will be even more rapid than A

in the past. During the Persian Gulf War, sixty-three Army

National Guard colonel and lieutenant ¢olonel commands.ﬁ

deployed to the Central Command area of operations. Aver-
age deployment time for these units—from mobilization to
deployment—was thirty-one'days: The Guard must be ready
before the call up O O O A R IR
R U Y Rt A R R
Working famrlrarrty with the active duty mllltary justice
system is essential 'for comimanders and judge advocates,' In

April 1992, the Report of the Desert Storm Assessment Team
(DSAT) stated that :many .of: the mobilized Reserve :Compo--
nent (United States: Army' Reserve and National Guard) com-:

manders were “unfamiliar with the UCMJ.” Some Reserve
Component commanders “did not understand the role of
Judge Advocates, and did not know how, to use Judge Advo-
cates.” No one contested the acchracy of these DSAT obser-
vations in 1992. Unfortunately, these same observations
remain true today in many Guard units, ,

Recently the Office of the National Guard Bureau, Judge
Advocate, circulated a “National Guard Military Jistice Sur-

vey” to at least one senior judge advocate in each of the fifty- .

four separate states, territories, and the District of Columbla
and fifty of the jurisdictions responded. ‘The survey results
indicate that neither commanders nor judge advocates are ade-

"quately familiar with the Uniform”Code of Military Justice

(UCMJ)

The survey asked “Ona scale of 1 to 10, would you rate the
., ability of your commander to administer military justice (NJP
and courts-martial)?”’ Army Guard responses ranged from 1
to 10 with an average of 5.4 and a mean of 6.0. Air Guard
réspornises-fanged from 1 to'10 with an average'of 5.0 and'a
mean of 5. 0

‘Forty-srx of 'the ﬁfty _]Ul‘lSdlCllOnS responding ‘have a Imilizi
tary jjustice ’éode. - Only thirty-five are patterned after'the
UCMJ. Twenty-one have manuals for courts-martial of which
seventeen are patterned after the federal Manual for Courts-
Marttal e N =

PE ! » K LR TM

TEoduoeds o a6

" Inthe 'operation of the various military‘jdstice's‘y’s’terrt'sf. only
twenty-eight jurisdictions conduct any form of courts-martial.
Surprlsmgly, only thirty-four report using nonjudicial punish-
ment, -In 1993, just one state tried a case by genera] courts-
mamal The numbers of summary courts-mart1a1 conducted in
1993 in any one jurisdiction ranged from 0 to 200, perhaps
reflecting differing approaches for the offense of absent with-
out'leave (AWOL). Confinement was' ad_ludged in elght

,-states.
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‘THEJUDGE ADVOCATE GENERAL’S
‘SCHOOL CONTINUING LEGAL'EDUCATION {ON-SITE) TRAINING, AY 95 {(Continued)

CITY, HOST UNIT :‘;;‘: et 4 AC GO/RC GO e
DATE - AND TRAINING SITE WELQRABEE ACHQNQEEICER
25-26 Feb 95 - Salt Lake City, UT :.- +,01- {31, ACGO Ol s BG Magers .iv, LTC.Edward O. Ogilvie
+87th LSO vl RCGO i BG Sagsveen /) .1584 East Parkridge Dr.
splittraining .. - Olympus Hotel ...t CrimLaw _ ;. - MAJ Barto. . - +; " .Salt Lake City, UT 84121
w/Denvpr 6000 Third Street - ,, . ., Ad & Civ i MAJ Pearson; . (801) 575-1650
. Salt Lake City, UT 841 14 GRA Rep £ LTC Hamilton
25-26 Feb95, Denver, CO ACGO (o -LTC Karl E: Hansen : :
G “8Tth LSO o RCGO 00 BG Lassart : P.O, Box 6124 |
o Fltzs1mmons AMC, Bldg 820‘ - CrimLaw_ . MAJ Barto Aurora, CO 80045-6124
Aurora CO 80045-7050 Ad & Civ . MAYJ Pearson (303) 361-1208
GOERE Te bt GRA Rep s COL Reyna
4-5 Mar 95 Columbia, SC ACGO . MG Gray ..+ .,MAJDana Wendt
e "120th ARCOM RCGO \yvye,  BGSagsveen 7'120th ARCOM
Umv of SC Law School = CrimLaw =~ °  MAJWim Bldg 9810, Lee Rd.
: Columbxa, SC 29208 ' Ad&Civ’ ’ MAJ Hemicz .~~~ Fort Jackson, SC 29207 -
""" GRARep o L’ICMenk/CP'I‘StOrey (803) 751-6152
10-12 Mar 95" - Dallas/Fort Worth ACGO MG Gray COL Richard Tanner
"~ IstLSO - RC GO BG Sagsveen 401 Ridgehaven
Int’l-Ops Law LCDR Winthrop Richardson, TX 75080
Crim Law MAT Burrell (214) 991-2124
GRA Rep LTC Hamilton
11-12 Mar 95. ... Washington, DC . .. . ACGO . - BG Huffman ... . ... CPT Robert J. Moore ..
10th LSO RC GO BG Cullen 10th LSO
NWC (Amold Auditorium) Int’1-Ops Law MAJ Martins 550 Dower House Road
Fort Lesley J. McNair Contract Law MAJ Ellcessor Washington, DC 20315
Washington, DC 20319 GRA Rep LTC Menk/CPT Storey (301) 763-3211/2475
18-19 Mar 95  San Francisco, CA ACGO . - -, MG Nardotti MALJ Joe Piasta
5th LSO RCGO ' BG Sagsveen, BG 717 College Avenue
Sixth Army Conference Room Lassart, BG Cullen  Second Floor
Presidio of SF, CA 94129 Ad & Civ MAJ Peterson Santa Rosa, CA 95404
ks we e e @ 50 ¢ Crim Law LTC Bond . (707) 544-5858 . -
GRA Rep COL Reyna ‘
1-2 Apr 95 Indianapolis, IN AC GO o - BG Huffman u - COL George A. Hopkms‘
1y, . National Guard o ..RCGO 4, s», BGCullen =~ 2002 South Holt Road ‘
' "Ad&Clv ' MAJDiner 'Indianapolis, IN 46241 i
T i terg, Crim Law | MAJKohlman- ' (317) 457-4349 o |
‘ NER ],GRA Rep o f‘jLTC Hamﬂton e ‘ o !
£ A : EEE : |
79 Apr95 Orlando, FL.. ... ACGO & S MG‘Nardotg MAI John'J. Copelan I j
174th LSO RCGO ‘BG Lassart - " ‘Broward County‘“Attomey |
weion. .. AirportMarriott ... . ContractLaw 1. i MAJ De‘MoSs i 1 212115 South Andrews AVCI'IUC |
T T 7499 Kugusta National Dr. "Int'l- -Ops Law ‘LTG antcrs ~Suite 423 :
Orlando, FL. 32822 GRARep .\ . DrFoley < iu . Fort Lauderdale, FI 33301
| e ST (305) 3577600 0
: NIt IR PITRES BERIPR , Ay
29-30 Apr95  Columbus, OH ACGO R o L " CPT Mark Otto L
4 83d ARCOM/9thLSO “RCGO o . BG Lassart T o 9th LSO ‘
Ad & Civ - MAJ J. Fnsk o V‘ 765 Taylor Station Rd .
' Crim Law ST MAY Wright' " _Blacklick, OH 43004
4 b 'GRA Rep COLReyna ' (614) 692-5434
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‘THE:JUDGE ADVOCATE GENERAL’S
SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING, AY 95 (Continued)

CITY, HOST UNIT ) 7 A AC GORC GO TLUET VA a
DATE @+ :.:i : AND TRAINING SITE * /-« ° 57 W " Dz ACTION OFFICER F vt
5-7 May 95 ! Huntsville, AL 1iod ACGO €377 MG Nardotti ' 7 - /i LTC'Bernard B. Downs; Jr.
: C12IEARCOM  r7inf i RC GO .2+ BGCullen ~ HHC,3d Trans Bde
e T .. -Corps of Engineer Ctr.if: 3+ ContractLaw" “ 7" °  MAJ Hughes . 3415 McClellan Blvd!i
* Huntsville, AL 35805« * CrimLaw % MAJA.Frisk ' Afniston, AL 36201/
St b GRARep T COL Reyna ' -’ (205)939-0033
12-13 May 95 Gulf Shores, AL ACGO COL Larry Craven " °°
R AL ARNG 1 RrRceo ; BG Cullen Ofﬁce of the Adj General
Pl ‘p N ' Contract Law " MAJ Hughes § A'ITN "AL-JA
Sk ! Int’l-Ops Law MAJ Whitaker ~ *'P.O! Box 3711
‘GRARep Dr. Foley Montgomery, AL 36109
19-21 May 95 Kansas City, MO AC GO e MG Gray o) LTC Kéith H. Harhack”
(Armed Forces 89th ARCOM RCGO | BG Lassart ., .| HQ, Fifth U. S. Army
Day is 20 May) 3130 George Washmgton Blvd ContractLaw .. ;,  MAJ Causey r@r - ,_ Attn AFKB-JA
. chhlta kS 67120, Ad&Civ . . ..  MAJJennings " Fort Sam Houston
GRARep LTC Menk San Antonio, TX 78234
e R Ry G g (210)221-2208 - -1
" Coryt i v Co : DSN 471-2208
g Ty o i 1 1 f
e ; 1 i
7. e ot o S [ o
it SRS } s
Py 1 AN o : fobem Oy O
[E83H i o1 i Pl
CUL A ILE R L R el Cridl
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1. Resrdent Course Quotas ’ b
Ty

Attendance at resident CLE courses at The J udge Advocate
Genera1’s School (TJAGSA) is restricted to thOse who have
been’ a]located student quotas. Quotas for TJAGSA CLE

2 TJAGSA CLE Course Schedule

1994 _

s "!,' RPN
el i EASIE R

5 9 December: USAREUR Operanor'fa] Law CLE (5F-

couirses are managed by the Army Trammg Requlrements and F47E) . . ) ]
Resources System (ATRRS), the Army “wide autpmated quota 59 December 127th Senior Officers’ Legal Orientation
management system. The ATRRS school code for TJAGSA Course (SF FI).

is 181. .If you do not have a confirmed quota in ATRRS, (v 1995 ' P b 70 1q; V%

you, do not have a quota for a TJAGSA CLE course.
ActIye duty‘ service members must obtain quotas through their v
directorates of training or through equivdlent agencies.
Resérvists must obtain quotas through!their unit training
offices or, if they are nonunit reservists, through ARPERCEN,
ATTN: ARPC-ZJA-P 9700 Page Boulevard, St. Louis, MO
63132-5200. Army National Guard personnel request quotas
through their unit traimng offices. To verlfy a quota, ask your
tramihgl o'fflce to prOV1de you w1th a screen print of the
ATRRS RI screen showmg by-name reservat;ons

LTI S W

g 13 Ianuary 1995 Fovemment Contract Law Symposium
(SF-FII) e .

5 3
LS T

10-13 January: USAREUR Tax CLE (5F-F28E)

W

iy ! i ST
1,23‘27:_ January: 46th Fegjeral‘!.abor Relations Course (5F-

F22).

23.27 January: 20th Operational Law Seminar (5F-F47).
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6-10 February:

128th ‘Sentor: Officers’ Legal Oricntation
Course (SF-F1). LT DU

6-10 February PACOM Tax CLE (5F-F28P).

6 February-14 Apnl l36th Basrc Course (5-27-C20)

13-17 February 59th Law of War Workshop (5F—F42)

13-17 February USAREU'R Contract Law CLE (SF-FISE)
Fron el

27 February—3 March 36th Legal Assistance Course (SF-
F23),

g

6-17 March: 134th Contract Attomey s’ Course (5F-F10). ‘

20-24 March:" 19th Administrative Law for Mthtary Insta]-
lations Course (5F-F24) e

27-31 March Ist Procurement ‘Fraud Course (5F-F101)

37 Apl‘ll l29th Semor Officers’ Legal Orientation Course
(SF-F1). '

1995 Reserve Component Judge Advocate
Workshop (5F-F56).

17-20 April; |

17-28 April: 3d Criminal Law Advocacy Course (SF-F34).

24-28 April: 215t Operational Law Seminar (SF-F47).

1-5 May: 6th Law for Legal NCOs’ Course (512—
T1D/E/20/30).

1-5 May: 6th Installauon Contractmg Course (5F-F18)
15-19 May 4lst Flscal Law Course (5F-F12)

15 May-2 June: 38th Mlhtary Judge Course (5F—F33)

2226 May: 424 Fiscal Law Course (SF-F12). |

22-26 May: 47th Federal Labor Relations Course (5F—F22)
5-9 June: 1st Intelligence Law Workshop (5F F41)

5-9 June: 130th Senior Officers’ Legal Orientation Course
(5F-F1).

12-16 June: 25th Staff Judge Advocate Course (SF-F52).
19-30 June: JATT Team Training (5F-F57).

19-30 June: JAOAC (Phase I) (5F-F55).

5-7 July: Professional Recruiting Training Seminar. l

5-7 July: 26th Methods of Instruction Course (5F-F70).
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'10-14 July: 6th Legal Admlmstrators Course (7A-550A1)
lO Tuly-15 September 137th Basrc Cotirse (S—27—C20)

~17-21 July:2d JA Warrant Ofﬁcer Basxc Course (7A-

" 550A0). "

.24-28 July: Fiscal Law Off-Site (Maxwell-AFB). : < | ©
31 July-16 May '1996: 44th Graduate Course (5-27-C22).

5 3L July-11 August:: 135th Contract Attorneys' Course (SF-
F10). fo e

14-18 August:’ 13th Federal Litigation Course (SF-F29).

«'14-18 ‘August: . 6th Senior Legal NCO Management Course
(5 12-71D/E/40/50).

12125 August; :60th Lawiof War aWorkshop (5F-F42)

. v
21-25 August: 131st Senior Ofﬁcers Legal Ortentatron

Course (5F-F1).

.28 August-1 September 22d Operatlonal Law Semmar
(5F—F47) Lo IR

.. 6-8 September: .USAREUR Legal Assistance. CLE (5F-
F23E). : S ‘

11-15 September: USAREUR Administrative' Law CLE
(5F-F24E).

+.11-15 September: 12th Contract Clalms, ngatmn and
Remedies Course (SF-FIB) : e Poryo

L4 1. P . .
18-29 September 4th Crtmmal Law Advocacy Course
(5F-F34). - SN R Goote e b 10

PN

3. Civilian Sponsored CLE Courses
February 1995

" 1-2, ABA: Drspute Reso]uuonlMedrauon Mramt, FL.
i2-3, GWU:- Defectrve Prlcmg: Hazards and Defenses,
Washington, D.C.

2-6, ESI: Managing Projects in Organizations, London,
England.

6-7, GWU: Procurement Law Research Workshop, Wash-
ington, D.C, ‘

6-9, ESI: Negotiation Strategies and Techniques, Washing-
ton, D.C.

7-9, ESI: International Business and Project Management,
Dallas, TX.




. 17-10, ESI; - Advanced Source Selection: {;Evaluation Fac-
tors Scoring Procedures. and Proposal Evaluanon Tech-
niques, San Diego, CA. - R B ULTE S

. 71-10, ESI; -Preparing and Analyzing Statements of Work
and Specifications, Washington, D.C. qi

7-10, GWU:  Source Selection Workshop, San:Diego, CA.
1317, ESI: Risk Management, Washington, D.C. /.:! !

~18-17; GWU: . Administration. of Govemment Contracts,
Washmgton D.C !

15-17, ESI: . Contracting for Services, Washington, D.C.

21422, GWU:: Government Contract-Claims, San Diego,
CA. SR T

22-23, GWU:. A Practical Introdiction to Government
Contractmg, Washmgton D.C.

Cho s e E RESEOTESSTCRIFRRETS § 30 NS RE RN ROy

23 24, ESI: E]ectromc Commerce, Washmglon. DC.

22.24, GWU: .Schedule Contracting: - Sellmg Commercral
Products and Services, Washington, D.C. RIS S

27-3 March, ESI:: Project Leadership, Management and
Communications, London, England. g :

1 28-3 March, ESI: . Subcontracting, Washington, D.C. [ -1 |
R A

i-.For further information:on civilian tourses, please corntact
the institution offering the course. Thé’addresses are listed in!
the September 1994 issue of The Army Lawyer

S B Tt S R RN AT PR T T PEE s DR S I
4, Mandatory Contmumg Legal Educatlon Junsdlctions
and Reporting Dates

TN PSRRI (F710 BES
Jurisdiction in nth
Alabama** “t ' 31 December annually
Arizona 15 July annually
Arkansds . ol 30 June annually; it S
California* 1 February annually
Colorado'} i+ .+ =1} - Anytime within. three year perr6d
oot e &
i (L s b
| § ’, ;
S oA T e L e
Lt I
i 1 f ! 5 If“ ,“ f
BO RSN
l i i ! ! i

-

Jurisdiction:: ! <. ‘Reporting Month . "/-¢
Delaware 31 July biennially 7491 w0l
Florida** Assigned month tnenmally
Georgia S4atisio 31 January annually v

Idaho Admission date trrenmally
Indiana ! 4+ V7.0 5o 31 December.anaually: Lo
Iowa 1 March annually

Kansas; {721z ootV v Puly annoally st 015
Kentucky 30 June annually

Louisiana** * . ;. | y5.+:, 31 January annually.. ¢ i Vi-7|
Michigan 31 March annually

Minnesata™y - -1 a4 12030 August triennially 1.7 7
Mississippi** "1 August annually :
Missouri 31 July annually

Moptana - . .. ..} Marchannually; .« ;107
Nevada " 1March annually

New Hampshire!* ., ¢ ... 1 Augustannually : . 1+
New Mexico 30 days after program.;,- " .

North Carolina**
North Dakota, . .

28 February annually
31 July annually . 100500

e

Ohio* 31 January biennially

Oklahoma** .. ... . 15 February annually .\, y

Oregon ‘ ' Anmversary of dale of blrth——- ER
new admittees and /

e . reinstated members rcport after;an
initial one- year perpod. 4 A
thereafter triennially

Pennsylvania** . Annually as assngned R

Rhode Island 30 June annually o

South Carolina** . ., 15 January annually .

Tennessee* '~ 1 March anhually

Texas L Last day of birth month annually

Utah : * 31 December brenmally

Vermont 15 July biennially =

Vrrgrma ey 30 June annually , | .

Washington 7731 Janvary lnannually '

West Virginia 30 June blenmally ‘ o

Wisconsin* " 31 December blenmally B

Wyomrjng); FERE 30 January .gmrua_!ly, e

For addresses and detailed mformatlon. see the July 1 994
issue of The Army Lawyer. =~

P LA RTINS B U PRSI EuA NPT I SR 0
*Mlll[ary exempt [RUUTRTN B | Sk FIP R : i
**Military must declare exemption |

T oo R PRI SR EAE T PO . .
- [ e i
) &Vg‘:’ i '\]
(Ve b i i ;
Frogste ! i RN 0
T ITCIC R ITEITEICR I I 1 TR PO TS1 S DI ST EE SR
] & n H (lf v Y ;
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 Carrent Material of Interest

1. TJAGSA Materials Available Through Defense Techm-
cal Information Center

Each year, TJAGSA publlshes deskbooks and materials to
support resident instruction. ‘Much of this material is uséful to
judge advocates and governmcnt civilian® attorneys who are
unable to attend courses in their practice areas. The School
receives many requests each year for these materials. Because

the distribution of these materials i is not in the School’s mis-

sion, TJAGSA does not have the resources to provide these
publications.

To provide another avenue of avallablllty, some of this
material is being made’ available through the Defense Techni-
cal Information Center (DTIC) An. office may obtain this
material in two ways. The ﬁrst is through a user library on the
installation. Most technical ‘and school libraries are DTIC

“users.” If they are “school” hbrarles, they jmay be free users.
The second way lS for the ofﬁce or orgamzatlon to become a

govemment user.. Govemment agency users pay five do]lars

per hard copy for reports of 1- 100 pages and seven cents for
each additional page over 100, or mncty-ﬁve cents per fiche
copy. Overseas users may obtain one copy of a report at no
charge. The necessary information and forms to become reg-
istered as a user may be requested from:. Defense Technical

Information Center, Cameron Station, Alexandria, VA 22314-,

6145, telephone: commercial (703) 274-7633, DSN 284-
7633. ,

Ly

Once reglstered an ofﬁce or other orgamzatlon may open a:
deposit account with the National Technical Information Ser-
vice to facilitate ordering materials. . Information concerning -
this procedure will be provtded when a request for user status..:
is submitted. SRR o e o

‘Users are provided biweekly and cumulative indices. 'These
indices -are classified as a single confidential document and :
mailed only to those DTIC users whose organizations have a:
facility clearance. This will not affect the ability of organiza-
tions to become DTIC users, nor will it affect the iordering of

TJAGSA publications through DTIC. All TJIAGSA publica-
tions are unclassified and the relevant ordering’ inforr’nation

such as DTIC numbers and titles, will:be published in 'The -

Army Lawyer. The foliowmg TIJAGSA publications are ‘avail-

able through DTIC.- The nine character identifier beginmng "
with the letters AD are- humbers a351gned by DTIC and must ‘

be used when ordering publications. **

Contract Law
Govemment Contract Law Dcskbook vol
1/JA-501-1-93 (499 pgs). -

AD A265756 © Government Contract Law Deskbook; vol.
s 2/JA-501-2-93 (481 pgs). . -

AD A?265777 - - Fiscal Law Course DeskbooliA 506(93)

(471 pgs). -
“ot .+ Legal Assistance -
ADB092128 USAREUR Legal Assistance
Handbook/JAGS-ADA-85-5 (315 pgs).
AD A263082 . Real Property Guide—Legal Assistance/JA-
261(93) (293 pgs):
AD A281240  Office Dircctory/JA-267(94) (95 pgs).: ::-
AD B164534 Notanal Gurde/JA-268(92) (136 pgs)
AD A282033 Preventive LawIJA-276(94) @21 pgs)
AD A266077 Soldiers’ and Sal]ors le Rehef Act
Guide/JA-260(93) (206 pPEs).
AD A266177  Wills Gnide/JAi:262(93) (464 pgs).
AD A268007  Family Law Guide/JA 263(93) (589 pgs).
AD A280725_ ? Ofﬁce Admlmstratlon GuldeIJA 271(94)
ST (248 pes). ‘
AD B156056 Legal Assistance: lemg lels Gulde/J A-
27391 (171 pgs). H., :
AD A269073 Model Income Tax Assistance Gurde/JA -
Lo 075 (93)(66pgs) '
*AD A283734 Consumer Law Gutdc/JA 265(94) (613 "
n L s pgs) . :
AD A274370 Tax Informauon Senes/JA 269(94) (129 ‘
_,"r“,-r‘ o «—;pgs) ) R _‘ . . H
AD A276984 Deployment Gu1de/JA 272(94) (452 pgs).

AD A275507 Air Force All States Income Tax Gurde—
INTT ,;January 1994. :

Administrativc and Civil Law

AD A199644  The Staff Judgc Advocate Officer Manag-

Sl -er;s Handbook/ACIL-ST-290.
AD A26§515 Federal Tort Clatms Act/JA 241 (93) (167
. pgs). - « ST
AD A277440  Environmental Law Deskbook, JA-234-
" o ‘1(93) (492 pgs)
*AD’A283079 - Defensive Federal ngattonlJA-200(94)

(841 pgs).
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AD A255346 Reports of Survey and Line of Duty Deter-: -

minations/JA 231-92 (89 pgs)

*AD A283503 . . Government Information Practices/JA- 1/
235(93) (322 pgs).. ¢, iviy

AD A259047 AR 15-6 Investigations/JA-281(92) (45
pgs) '

IR t; (\Z:r

{iLabor Law

T | A

SRR SPA

feme, T e

AD A273376 :The Law of Federal Employment/JA-/ /.
210(93) (262 pgs): ' i¢

' The Law of Federal Labor-Management ‘!
Relatlons/J A-21 1(93) (430 pgs)
1(/]() I P bul\uuf‘x

AD A273434

Developments, Doctrme, and therature o
AD A254610 Mllltary Cltatlon”Flfth Edmon/JAGS DD-
‘,‘,'A_,r 92(f8pg$) i.' 13 ST
Ao

™
N Crlmmal Law e
der i (e R ranla
AD A274406‘ Crimes and Defenses Deskbook/JA 337(?3)
© a9 pgs).
AD Aﬁ;74541 Unauthonzed Absencesllllk)l301(93) (44 ‘
PES)
L TR et e fo “rr
AD A27daTs Nonjudlcml Pumshment/JA-330(93) (40
pes)-
SR IF T e EREREY AT 4
AD A274628 Senlor Ofﬁcers I.egal Orlentanon/JA
320(94) (297 PES).
{ [ URUTHE T IETHIEEo B St R P
AD A274407 Trlal Counsel and Defense Counsel Hand-
book/JA 310(93) (390 pgs)
BRI A) VRIS E I o UL A U
AD A2744] 3 United States Attorney Prosecutions/JA-
338(93) (194 pgs).
Aoy SOl Pty ekt MDA

1

Intematlonal Law

Conione ol R LT A TOTEYDA O
AD A262925 Operational Law Handbouk (Draft)/JA
422(93) (180 pgs). ,
DEPEE S IR 7 TS PR PO T &
Reserve Affairs
sl D DL P I PR A LY S LG mr ISR

AD B136361 - Reserve Component JAGC Personnel Poli-

. '
Ly

The followmg CID publication also i$ abailable through
DTIC:, | . -
BT SATSTHNERALS 1070 P F P
AD A145966 USACIDC Pam ‘19(55§,‘ Criminal Investiga-
(s, » v tions, Violation of the U.S.C. in Economic:
Crime Investigations (250 pgs).

M (RN ERAYIN ¢ P

. _cies Handbook/JAGS GRA §9- l (188 pgs}

ffffff ;. Those orderifig publications are reminded that they are for

govemment use only.
-i-*Indicates new publication or revised edition.” /.10:) . L

2, Regulatlons and Pamphlets

R taTe e .
. Obrammg Manua]s for, Courts Martlal, ,DA Pamphlers,
Army Regulauons, Field Manuals and Training Ctrculars

(l) The u. S Army Publlcatlons Dlstrlbutlon Center
(USAPDC) at Balumore stocks and dlstrlbutes DA pubhca-

........

is:

,,! | Commander o L
P g US Army Pubhcatlons e
‘ : Distribution Center. ” i
, 2800EasternBlvd ‘ T b
o Baltlmore, MD 21220-2896

v . Ry
A T TR -

Sopay Loy
H L

v
RN

2 Units must have pubhcatlons accounts to use any part
of the publlcatian ‘diStribution $ystem. The foHowmg extract
from Department of the Army Regulauon 25:30, ' The Army
Integrated Publzshmg and Prmtmg Program, paragraph 12-7¢
(28 February 1989)is provnded to assnst Actlve, Reserve and
National Guard units. "~

R LA R ) R EE S £ LT L IR

L "Thie uinits below are authorized publlcanohs accounts with'
theUSAPDC I S L T A yooapnty o 1

-4 AT INE RO ’

(l) Active Army.

(@) Units orgamzed under a PAC. A PAC that sup-
ports ‘battalion:size ‘units ‘will request a “consolidated publica-
tions account for the entire battalion except when subordinate’:
units in the battalion are geographically remote. - To establish
an account, theé PAC will forward a DA Form 12-R (Request |
for Establishment of a Publications Account) and supporting
DA 12-series forms through their DCSIM or DOIM, as appro-
priate, to the Baltimore .USAPDC, 2800 Eastern;Boulevard,
Baltimore, MD{:21220-2896. The PAC will ‘manage all.i
accounts established for the battalion it supports. ((Instructions .
for the use of DA, 12-series forms and a reproducible’ copy of .
the, formsappear inDAPam25-33.) - v ool Lani

ARES A T e e s 0 i

(b) JUnits -not orgamzed under,a. PAC Unlts that Aare.
detachment size, and above may have apublications -account.
To establish an account these units wil]. submit a DA Form:.
lZHRand supporting DA, 12-series forms through their
DCSIM or DOIM, as appropriate, tq the Baltimore USAPDC,
2800 Eastern Boulévard, Baltlmore MD 21220-2896. .. ...

e A =
AR ! AR B PR

(c) Staff sections of FOAs, MACOMs, installations, and
combat divisions. These staff sections may establish a single
account for. each major staff element.. Taestablish dn account,
these units will follow the procedure in (b) above.

(2) "ARNG units'that:are company size:to Staté adjutants
general. To establish :an account, these units will submit a
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DA Form" 12—R and supporting DA 12-series forms through
their State adjutants general to thé Baltimore USAPDC, 2800
Eastern Boulevard, Baltimore, MD 21220-2896. '

(3) USAR units that are company size and above and staﬁr
sections from division level and above. To establish an
account, these units will submit a DA Form 12-R and support-
ing DA 12-series forms through their supporting installation
and CONUSA to the Baltimore USAPDC, 2800 Eastern
Boulevard, Balttmore, MD 21220-2896

(4) ROTC elements To estabhsh an account ROTC
regions will submit a DA Form 12-R and supporting DA 12-
series forms through. their supporting installation and
TRADOC DCSIM to the Baltimore USAPDC, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896. Senior and junior
ROTC units will submit a DA Form 12-R and supporting DA

12-series forms through their supporting installation, regional
headquarters, and TRADOC DCSIM to the Baltimore
USAPDC, 2800 Eastern Boulevard Baltimore, MD 21220-
2896.

Units not described iin ‘[the paragraphs] above also may be
authorized accounts. To establish accounts, these units must
send their requests through their DCSIM or DOIM, as appro-

priate, to Commander, USAPPC, ATTN: ASQZ-NV, Alexan- -

dria, VA 22331-0302. -
Specific mstructlons for estabhshmg‘mmal dlstrtbutlon
Tequirements appear in DA Pam 25-33.

If your umt does not have a copy of DA Pam. 25-33, you
may request one by callmg the Baltlmore USAPDC at.
(410) 6714335,

.(3). Units that have estabhshed initial distribution require-
ments will recelve copres of new, revised, and changed publi-
cations as soon as they are printed.

,(4) Units that require publications that are not on their ini-
tial dlstrlbutlon list can requisition pubhcattons usmg DA
Form 4569. All DA Form 4569 requests will be sent to the’
Baltimore USAPDC, 2800 Eastern Boulevard, Baltrmore, MD
21220-2896. You may reach this office at (410) 671-4335.

(5) ‘Civilians can obtam DA Pams through the Natxonal
Technical Information Service (NTIS), 5285 Port Royal Road,”
Springfield, Virginia 22161. You may reach this office at
(703) 487-4684. ' ‘ '

(6) Navy. Al!' Force. and Marme Corps Judge advocates
can request up to ten copies of DA Pams by wrltmg to,
USAPDC, ATTN: DAIM APC-BD 2800 Eastern Boulevard
Baltlmore, MD 21220 2§96 You may reach this office at
) (410)671-4335 o

3. LAAWS Bulletin Board Service

o a. The Legal Automated Army Wtde System (LAAWS)
operates an electronic bulletin board (BBS) primarily dedicat-
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ed to serving the ‘Army legal community ‘in provrdmg Army

access to the LAAWS BBS, while also providing DOD-wide
access. Whether you have Army access or DOD-wide access,
all users will be able to download the TIAGSA publtcatlons
that are available on the LAAWS BBS. :

b. Access to the LAAWS BBS:

(1) Army access to the LAAWS BBS is currently restric-
ted-to the following individuals (who can sign ‘on by dtahng
commerc1al (703) 806 5772 or DSN 656—5772)

(a) Actlve duty Army Judge advocates,

Y (b) Ctvrhan attomeys employed by the Department
of the Army; y ; ,

\ (c) Army Reserve and Arrny Natxonal Guard (NG)
judge advocates on active duty, or employed by the federal
government; o C
(d) - Army Reserve.and Army NG judge advocates

not"on active duty (access to OPEN and the pending
RESERVE CONF only);

(e) Active, Reserve, or NG Army Iegal admtmstra-
tors; Actlve, Reserve or NG enhsted personnel (MOS
71D/TLE);

() Civilian legal support staff employed by the
Army Judge Advocate General’s Corps;

.. (g) Attorngys (military and cmhan) employed by
certain supported DOD agencnes (e g. DLA, CHAMPUS
DISA, Headquarters Servrces Washmgton), ’ ;

(h) Individuals with approved, written exceptions to
the access poltcy

Requests for excepttons to the access pohcy should be
submltted to: b ; .

LAAWS Pro_]ect Ofﬁce Y
.: Attn: LAAWS BBS SYSOPS
9016 Black Rd, Ste 102

Fort Belvoir, VA 22060 6208

(2) DOD wrde access to the LAAWS BBS currently is
restncted to. the following individuals. (who can sign on by
dialing commercial (703) 806-5791, or DSN 656-5791)

~AllDOD personnel dealing with military legal issues.,

¥

c "The telecommumcattons conﬁguratton is: 9600/2400/

1200 baud; parity-none; 8 bits; 1 stop bit; “full duplex.
XonIXoff supported VT100/102 or ANSI terminal emulatton
After signing- on, the system greets the user with an opening
menu. Members need only answer the prompts to call up and
download desrred publications. The system will ask new
users (o answer several questions and tell them they can use




the LAAWS BBS; :after. they receive membership confirmg-
tion, wh;ch 1akes, approxrmately twenty-four to forty-eight
hours. The Army Lawyer, will publish information on new.
publications and materials as- they become avallable through
the LAAWS BBS. RSN i HEEE L e c

d. Instructions for Downloading Files from the LAAWS
BBS.
i oy .p"i/\'.‘(‘:‘(’"ll' L ; .
‘. (1) Log onto the LAAWS BBS using ENABLE PRO-
COMM, or other telecommunications software, ‘and ithe com-;
munications parameters listed in subparagraph c, above
eui e et T P T I
(2) If you have never downloaded files before you will
need: the file decompression utility program'that'the LAAWS
BBS uses to facilitate rapid transfer over the phone lines.
This program is known as the PKUNZIP utility. For Army
access users, to download it onto your hard drive, take the fol-
lowing actiohs (DOD-wide access users will have to obtain'a
copy from their sources) after logging on: AT

(a) When the system asks, “Maln Board Command7"
Join a conference'by ‘entering [j1.’ T

(b) From the Conference Menu, select the Automation
Conferencé By entermg [12] and hit the enter key when asked
to'view other confeérénce members. ‘ :;“

(c) Once you have joined the Automatlon Conference,
enter [d] fo Download a ﬁle off the Automatlon Conference
menu. N

(d) When prompted to select a fxle name enter [pkz
110.exe]. This is the PKUNZIP utility ﬁle ‘ ‘;“; . -

e If prompted to select a commumcatlons protocol
enter. [x] for X-modem protocol. B

RNV RPN

(f) The system will respond by giving you data such as
download time ‘and file size. - You should. then press:the F10
key, which will give you a top-line menu. If you are using’
ENABLE 3.XX from this menu, select [f] for Files, followed
by {r] for Receive, followed by [x) for X-modem protocol.
The menu will then: ask® for a flle name. Enter
fc: \pkzllOexe] SR IR '

(g) If you are usmg ENABLE 4.0 select the PROTO-
COL option and- sélect’ which p{otocol you wish to use"X-
modem/checksum. Next: select the RECEIVE optlon and dhter
the file'nhie “pkz110.exe” at the'prompt. '+ 7 207 Lt

(h§' Thé LAAWS BBS and yolir computer ‘will take
over from here. Downloadmg the file takes about fifteen to
twenty mmutes ENABLE will dlsplay 1nfonnat|on on the
'"ugress of the’ transfer as it oceurs. Once thé operafldn is
complete the BBS will dlsplay the message “Flle transfer
completed” and mformauon on the ﬁle Yo’ur hard drrve now‘
wrll have the compressed version of the decompressnon pro-
gram | needed to explode fi les with the “.ZIP" extensmn h

( (i) . When_the file iransfer is complete, enter . {al]:to
Abandon the conference. Then enter. [g] for .Good-bye to log-
Offlhe LAAWS BBS ﬁ\ IR RO e s ,i,,f_‘v‘-"‘,ltr et

.+ {)), To use the decompression program, you will have.to
decompress, or “explode,” the program jtself. To accomplish
this, boot+up into DOS and enter, [pkz110] at the C:\> prompt.
The PKUNZIP utility, will then execute, converting its files to
usable format. When it has completed this process; your hard
drive will have the usable; exploded version of the PRUNZIP
ut1llty program, as well as all of the compressnon/decompres-
snon utllmes used by the LAAWS BBS; i Y

SR B llllh‘ e

(3) To download a’ ﬁle after loggmg onto the LAAWS
BBS, take the followmg steps e o ¥ ‘" Al
(a) When asked to'select & I"Maln Board Command"’"
enter [d] toDownload afile.? - Tesd e e O
B . . i T4 PR PR S Y ! e,

" (b) 'Enter ‘the ‘hame of thé filé ou want to download

from subparagraph ¢, below. A listing of available files can

be vnewed by selectmg Flle Dlrector(es from the maln menu
[0 i

TAlii 20

(c) When prompted to select a commumcauons proto-
col enter %] forX modem (ENABLE) protocol s

fil, ¥

(d) After the LAAWS BBS responds w1th the time and

size data, you should press the F 10 key, Wthh w1ll give you
the ENABLE top—lme menu, If you are usmg ENABLE 3XX
select [f] for Files, followed by ] for Receive, followed by
(x] for X-modem protocol. If you are using ENABLE 4.0
select the PROTOCOL option’ and select Wthh protocol you
wish to use X-modem-checksum. * Next' select the RECEIVE
option.

(e) When asked to enter a ﬁle name enter Ic: \xxxt?x
yyy] where XXXxXx.yyy is the name of the ﬁle you wrsh to
download.

. (f) The cOmputers take over from' here.’ "Oncé the oper-
auon is complete the BBS wrll dlsplay the' messaée "‘Flle
transfer completed " and mformatxon on the file. The file you

ownloaded w1ll have been Saved on your hard dnve o

{ ) UEE it [
(g) After the file transfer is complete, log-off of the
LAAWS BBS by entermg [g] to say Qood bye .

(4) To use adowdloaded file, take the followmg‘ steps: ‘

(a) If the file was not compressed you can use 1t in
ENABLE without pnor conversron Select the file ‘as you
wJould any ENABLE word processmg flle ENABLE wrll
gwe you a bottom- lme menu con(alnmg several other word
pfocessing languages From this menii, select “ASCIE* After
the document appears, you can process it like any other
ENABLE file.

B B T I AUES R TR P Y

(b) If the file was com(pressed (havmg the “.ZIP" exten-
snon) you w1ll have to explode lt before entermg the
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ENABLE program. ‘From the DOS"operating system ‘C:\>
prompt, enter-{pkunzip{space }xxxxx.zip] (where “Xxxxx.zip”
signifies the name of the file you downloaded from the
LAAWS BBS). The PKUNZIP utility will explode the com-
pressed file and make a new file with the same name, but with
a new “.DOC” extension. Now enter ENABLE and call up
the exploded file “XXXXX.DOC", by following instructions
in paragraph (4)(a), above.

~e. TIAGSA Publications Available Through the LAAWS
BBS. : The following is a current list of TTAGSA publications
available for downloading from the LAAWS BBS (Note that
the date UPLOADED is the month and year the file was made
available on the BBS; pubhcatlon date is available within each
publication): ;

FILE NAME UPLOADED
RESOURCE.ZIP June 1994 : - |

DESCRIPTION

A Listing of Legal + «

Assistance Resources,

June 1994,

ALLSTATEZIP January 1994 1994'AF AllStates

ST Income Tax Guide for
\‘use with 1993 state

* jricome tax returns,
January 1994,

' Army Lawyer/Military -
Law Review Database
ENABLE 2.15. Updat-

o " ed through the 1989

il Army Lawyer Index.

It includes a menu sys-
7w tem and an explanatory-,

memorandum,

ARLAWMEM.WPF.

ALAW.ZIP June 1990

Draft of LAAWS BBS
operating procedures for
TIAGSA policy counsel
representative.

BBS-POLZIP  December 1992

ST

List of educational tele-
vision programs main-
tained in the v1deo infor-
R - mation library'at - /!
R TIJAGSA of actual class-
TRt i room instructions pre-
sented at the school and
N +- video productions, *
. L . November 1993.

BULLETIN.ZIP * January 1994

CCLFLZIP Septéﬁlber 1990 Contract Claims, Litiga-
, » 7 o .. tion, & Remedies. -
CLGEXE Decerpber 1992 Consumer Law Guide

Excerpts. Documents
were created i in Word-, ]
" Perfect 5.0 or Harvard
s Graphics 3.0 and zipped
into executable file.

e

- DESCRIPTION

Deployment Guide -
Excerpts. Documents
were created in Word-
Perfect 5.0 and zipped
into executable file.

The November 1990 Fis-
cal Law Deskbook from

" “"'the Contract Law Divi-

sion, TTAGSA.

" ‘Freedom of Information

Act Guide and Privacy
Act Overview, Sepgem-

"“’ber 1993.

Freedom of Information
Act Guide and Privacy

" 'Act Overview, Septem- -

ber 1993,

Update of FSO Automa-

- “tion'Program. Down-

load to hard only source
disk, unzip to floppy,

" then A:INSTALLA or

B:INSTALLB.

'Defensive Federal Liti-

gation—Part A, August
1994,

Defensive Federal Liti-
gation—Part B, August
I994

Law of Federal Employ-
ment, September 1993.

{ Law of Federal Labor-

Management Relations,
November 1993.

Reports of Survey and
Line of Duty Determina--
tions—Programmed

~ Instruction.

FILE NAME  "UPLOADED" -
DEPLOY.EXE  December 1992
FISCALBK.ZIP November 1990
FOIAPT1.ZIP ©  May 1994
FOIAPT.2.ZIP  June 1994

R T P 11

Tt

FSO201.ZIP  October 1992

- !
JA200AZIP  August 1994 1
JA200B.ZIP  August 1994
JA210.ZIP ' - November 1993
JA211.ZIP . January 1994' *
JA231.ZIP October 1992

e tend | B
JA234-1.ZIP  February 1994
JA235.ZIP - " ‘August 1994
IR COR ¥ R

JA24LZIP " September 1994
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Environmental Law
Deskbook, Volume 1,

" February 1994. nES

Government Information
Practices Federal Tort
Claims Act.

Federal Tort Claims Act,
August 1994,
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FILE NAME ., UPLOADED .. DESGRIPTION 1./ w1\

JA260.ZIP . ..., March 1994 . :Soldiers’ & Sailors’; ;.
T _'(;;[(n“ > Civil Relief Act, March
PR 1994,
. N R RO
JA261.ZIP. . . Octaber 1993  Legal Assistance Real

Property Guide, June
Gt e aienn b 19930 e
P R R T I P
JA262ZIP - | ..., April 1994 Legal Assistance Wills
LAET s Guide.
JA263.ZIP -,

-, August 1993 ;- Family Law, Guide, - (1

T B FRTIIV I TN August 1993.
SRR T et
JA265A.ZIP . June 1994 Legal Assistance Con
sumer Law Guide—Part
SN ¢ A, May 1994,
JA265B.ZIP .. June 1994 Legal Assistance Con-
P! sumer Law Guide—Part
B, May 1994. ’
RS DTN SN I TPRTHNSGAN RN T IR
JA267.ZYP .. ., July 994 Legal Assistance Ofﬁce
RN, :ﬁ_;‘; oo Directory, July 1994,

HEEEH P ,,Mli‘} .
JA268.ZIP. . .:-; March 1994 Legal Assistance Notari-
RIS AR al Guide, March 1994.
JA269.ZIP : . -; | {Federal Tax Information|
Series, December 1993.

.. January 1994 (.

i
JA271.ZIP May 1994 Legal Assistance Office
Lt e .1 Administration Guide, '
Jeris, el May 1994.
JA2T2.ZIP February 1994  Legal Assistance
ST R R " Deployment Guide, Feb-;
IR ruary 1994,

JA2747ZIP. ..., March 1992:
S : N mer Spouses’ Protection

Act—Outline and Refer-
ences.
e W M ANE RANN
JA275.ZIP . ..., August 1993 Model Tax Assistance
‘ cfnh Program.
RN Fh |
JA276.ZIP Ju]y 1994 Preventive Law Series,
ST :1 by o July 1994, G
JA281. ZIP s l\{ovember 1992 15-6 Investigations.
JA285.ZIP ; |. .. .January 1994 . .  Senior Officer’s Legal, ;
O N o Orientation Deskbook,

January 1994.

J‘.A‘ZQOZIPJ iy 11}/13"'(4'l l992"?

MU G

‘Handbook.

Uniformed Services For |

.1, SJA Office Managers -

R

FILE NAME ; UPLOADED. ;. DESCRIPTION i+ .
JA30LZIP - - January 1994, - Unauthorized Absences
T ' vt woe <l Programmed Text ‘‘‘‘‘‘
: CaINi T August 19930 Ve i
HERS 't T a9t JEEE ! R

JA310.ZIP. * ' -October1993 1 Trial Counseland
e <1 v Defense Counsel' Hand-

‘book, May 1993, -~ -

JA320.ZIP .5 Janihary.1994 . ... Senior Officer’s Legal
coetpobeae 20 T o ] s e Orientation Text, Janu-
. ary.1994. R

et , ) A
EETRRI S IR N SR B

Cont e "::" TIEINE AN L U TR AP TR

JA330.ZIP January 1994 Nonjudicial Punishment
Programmed Text, Jurie .
1993,

AR T CROFIEERALES Lo L
JA337.Z1P ' October 1993 **' Crimes and Defenses '
R ) - Deskbook, July 1993.
JA4221 ZIP APrll 1993 o Op Law Handbook Dxek

X [[)[ ‘{of 5, April 1993,
JA4222 ZIP Aprll 1993 Op Law Handbook, Disk
o { S 2 of 5, April 1993.
JA4223.ZIR e Aprll 1993  (,.Op Law Handbook, Disk
Baiard 4 3 of 5, April 1993.
En SN RREREY
JA4224 ZIP 1 i« April 1993 Op Law Handbook, Disk
SRR N 4 of 5, April 1993.
RPN TERE S A LS N
JA4225.Z1P . April 1993 Op Law Handbook, Disk
_ b 5 of 5, April 1993.
AT DR S

JA501-1.ZIP  June1993  TJAGSA Contract Law

1" 'Deskbook, Volume 1,

prnilae

: e May 1993.
JA5012.ZIP " Tune 1993 TIAGSA Contract Law
el e e Deskbook, Volume 2, .
. i May 1993,
T !
JA505 IL ZIP vl July 1994 Contract Attorneys’
TR T TSR VN Course Deskbook, Vol-
}' TR T 1 ume I, Part 1, July 1994.
i T f_,";r [T
JASOS 12 ZIP * July 1994 Contract Attorneys’
- coh Course Deskbook, Vol-
‘ v ) ume I, Part 2, July 1994,
S TATO PROUMEITE EHREFE TR R B A PN R SN
JAS05-13.ZIP July 1994 Contract Attorneys’
R et g . Course Deskbook, Vol-
B “ume T, Part 3, July 1994.
g ;)“-f,‘ T £ ey .
JAS05-14Z1P . July 1994 Contract Attorneys’
oo fee s Course Deskbook, Vol-

ume I, Part 4, July 1994.

LN
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FILENAME — UPLOADED
JAS05-21.ZIP  July 1994
' N VLT L
JAS05-22ZIP . July 1994« 1 -
JA505-23.ZIP - July 1994
JA505-24.ZIP  July 1994
JASO6-1.ZIP  May 1994
Tt g
: et s ;
JAS506-2.ZIP .. May 1994,
JA506-3.ZIP.  May 1994
T o R : PS4
JAS08-1.ZIP  April 1994
JA5082.ZIP  April 1994
JAS083ZIP  April 1994
JAS509-1.ZIP March 1994
JA509-2ZIP  February 1994

JAGSCHL.WPF March 1992
YIR93-1.ZIP January 1994

YIR93-2.ZIP January 1994

. DESCRIPTION

Contract Attorneys’

I Course Deskbook, Vol-
ok umel] Partl July 1994.

'Comract Atlomcys

Course Deskbook, Vol-
ume II, Part 2, July 1994,

1.
it

" Contract Attorneys’

Course Deskbook, Vol-

- ume II, Part 3, July 1994

AL T

Contract Attorneys’

.- -Course Deskbook, Vol
“umell, Part4 July I994.

Flscal Law Course

Deskbook, Part 1, May

1994, o

- \-i:iscal Law Course - - (r, .
Deskbook, Part 2, May
1994, |

g

‘ ‘,Flscal Law Course . |
. +s:Deskbook, Part 3, May ‘
,.;1994 i

, Govemn\em Materiel
.« Acquisition Course

Deskbook, Part 1, 1994.

' vaefmnent Materiel
. Acquisition. Course

Deskbook, Part 2, 1994,

Governmem Matcrlel

Acquisition Course

.., Deskbook, Part 3, 1994,

Contract, Claims, Litiga-
tion and Remedies
Course Deskbook, Part
1, 1993,

Contract Claims, Litiga-
tion, and Remedies
Course Deskbook, Part

-2, 1993,

JAG School report to
DSAT.

Contract Law Division
1993 Year in Review,
Part 1, 1994 Symposium.
Contract Law Division
1993 Year in Review,

. Part 2, 1994 Symposium.

FILE NAME v UPLOADED
YIR93-3.ZIP - .January 1994
YIR93-4.ZIP January 1994
\.\ 7L A "‘:‘.b‘l;‘h&
YIR93.ZfI; Jénuary 1994

- DESCRIPTION
~;Contract Law Division

1993 Year in Review,
Pan 3, 1994 Symposmm.

Contracl Law Dw:snon

11993 Year in Review,
. Part 4, 1994 Symposium.

Contract Law Division

1993 Year in Review
T - lext,\1994 Symposium.
g SRELEARTINEY
f. Reserve and Natlonal Guard orgamzauons without
organic computer telecommunications capabilities, and indi-
vidual mobilization augmentees (IMA) having bona fide mili-

- tary needs for these pubhcat}ons may request computer

diskettes containing the publlcauons listed above from the
appropriate proponent academic division (Administrative and
Civil Law,.Criminal Law Contrz‘act Law, International Law, or
Doctrine, Developments, and therature) at The Judge Advo-
cate General’s School, Charlottesville, Vnrglma 22903-1781.
Requests must be accompanied by one 5-!14-inch or 3-!z-inch
blank, formatted diskette for'each file. In addition, requests
from IMAs must contain a statement which venfies that they
need the requested pubhcauons for purposcs relatcd to thelr

mlhlary practice of !aw s

71!

g- Questions or suggcstmns on the availability of TTAGSA
pubhcatlons oni the LAAWS BBS should be sent to The Judge
Advocate General’s School, Literature and Publications
Office, ATTN: JAGS-DDL, Charlottesville, VA 22903-
1781. For additional information concerning the LAAWS
BBS, contact the System Operator, SFC Tim Nugent, Com-
mercial (703) 806-5764, DSN 656-5764 or at lhc address in
paragraph b( I)h above .

obeeaing )
4 1994 Contract Law Video Teleconferences (VTC)

‘ EREPIS LRI

R ! o LA e . I
Dccember VTC TOplC (to be determmed) Ay

5 December 1400-1600: TRADOC installations, ISC,
CECOM, DESCOM, ARL, MICOM,
TACOM
7 December  1300-1500: FORSCOM installations, HSC,
AMCCOM, ATCOM, TECOM, White

Sands Missile Range, Picatinny Arsenal

NOTE: Mr. Moreau, Contract Law Division, OTJAG, is the
VTC coordinator. If you have any questions on the VTCs or

scheduling, contact Mr. Moreau at commercial: (703) 695-
6209 or DSN: 225-6209.

5. Articles

The following law review article may be of use to judge
advocates in performing their duties:
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Harry L. Heintzelman,” IV & Edmund §.: ., 510
- +»iBloom,:A. Planning Primer.:  How to Pro-: {0}
i vide: Effective: Legal Input Into the War
- Planning .and Combat Execution Process,
37 AF.L.REV.5 (1994)

RNPTIR TN BENR RIS SN KIS IS IR o U
a8 Anane L. DeSaussure, The Role af the Law
NEs ‘i of Armed .Conflict During the Persian Gulf
War: An Overwew, 37 AF. L. REv. 4]
(1994) B 1Ot ol CERRTY

SRS

v ‘John G. Humphnes & Dorothy K. Cannon,
JA Wartime Plamzmg A Primer, 37 AF. L.
REV 69(1994) Bye o innoirskt oo STRL%

TS LR s e e LT
M RonmeD Jamés dubrd fmd Reserve Issues b ’

: " in beployment 37 K’#" "'REV 95”(1994) - '“‘,I
SR I 31O NI ' ; g I
| Thomas S M Tudor‘&' Mark B, Garrand o
| l - The leltary and the Walr on Drugs, 37 A F :
'E' L REV 267 (1994) PN ‘

6 TJAG§A lnformatlon Management Items -

" a., Each member of the staff and faculty at The Judgel
Advocate General’s School (TJAGSA) has access to the
Defense Data Network (DDN) for electronic mail (e-mall)
To.pass information to someone at TJAGSA, or.to obtain an
e- mas] address for someone at TJAGSA a DDN user, shouldi

sendane -mail message to: . : . L a0

LA [ ¢ b “ . ..r(lf R L
Iy ; postmaster@;agsZ Jag.virginia. edu P A
B T N S T AR T Y CI R N PO Tyt (:,:J HONE HE

i h. Personnel desmng to reach 'someone at TJAGSA v1a‘
DSN should dial 934-7115 to get the TIAGSA ireceptionist;
then ask for the extension of the office you wish to reach
¥ : T A B IR LA LN LI TR St DU T TOU R S S

c. The Judge Advocate General’s School also has a toll-
free telephone number. To cal] TIJAGSA, dial 1-800-552-

3978. i B PR S PRI T
Sy HUASTT G- woonsoud e o
A S i ,zu"’ VORI ALY D)
‘ Y 0]
PN ! 4 510N L e SN
. FEVYIA 1000
Lo s ruil e ot
DAY gt T e Dpuote Ty Luese Tl e
R L TR TV U PR (TR HA SR HEEe s
REENR T Vi RE N Y (XN TR TR a TAY " R A RPN I FEORE ETAPREN e
ET Vel fos
I
*U.S, Goverpment Printing Office: 1994—;-:!)0-675’00008 g Het i
EETIA :Emi R RS SETAE

7. The Army Law lerary Service : '\ SRR U
: RS STEIITRNRE St

a. Wlth the closure and realignment of many Army instal-
lations, the Army.Law Library System (ALLS) has become
the point of contact for redistribution of materials contained in
law libraries on!those:installations.  The:Army. Lawyer will
continué to ‘publish lists of law library materials made avail-
able‘as a resulf of base closures. Law librarians having
resources available for redistribution should contact Ms. Hele-
na Daidone, JAGS-DDS, The Judge Advocate Géneral's

i ron o
W‘L! [

. Schoél, . Unitéd: States Army, Charlottesville, Virginia 22903-

1781.! Telephoné numbers are DSN: 934-7115, ext. 394, com-
mercial: (804) 972- 6394 or facsimile: (804) 972—6386

Tynn e A Tong e B AR RIS A

b. 'The followmg 'materials have been declared excess and

are available for rédistribution. Please contact the library

dlrectly at the address provrded below: -

: JRTERE S LIS S S DGR |

Umted States Army Garrison/Fort Richie, Offrce of the

Staff Judge, Attn: Connie Bombardier, 330 Banfil Avenue,

Fort Richie, Maryland 21719-1616, DSN 277-5731, commer-

cral (7!'7) 878 5731 has the followmg material: " v

Federal Reporter 2d, volumes 276-999;
3d, volumes 1-23
United ‘States Army‘Chemical'and Biological Defense
Command, Attn: Robert 'W. Poor, Aberdeen Proving Ground,
Maryland 21010-5423, DSN 584-1290/4270, commercial
(410) 1290/4270 has the followmg matenal

(P S ety . RN ST L
. Federal Supplement volumes 1-492 -
o Federal 2d Serles volumes li 935 SRR
o0 i | Eederal Practrce Digest 2d, volumes 1-92
United States Statutes at Large, vo]umes e
s m‘_.“?? i R

" Décisions of the Comptroller General,
through 1973-74

IEI O T S R S Posw s A T SR
sebe U B o
ey enides Torw
L
o i e e ARt T Y
shuns 8 b e
A D ','i-: ] ’
El
af ey forcbed g S S Tt H NS SR EO MACED B
‘ P
0 LS I W RIS SRR L SRR THITATR | Hy i
:,':1 i n’ oy B
o Sy BECO i ‘
ERTIT | i } o i sy
RS 1T f
SRR ITEPRPREE ot FE A P ‘
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By Order of the Secretary of the Army:

GORDON R. SULLIVAN
General, United States Army.
Chief of Staff

Official:

MILTON H. HAMILTON
Administrative Assistant to the
Secretary of the Army

07515

Distribution: Special

Department of the Army

The Judge Advocate General’s School
US Amy '

ATTN: JAGS-DDL

Charlottesville, VA 22903-1781

' SECOND CLASS MAIL

PIN: 073282-000
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