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I 

I"& court-martial panel has just Sen 
eight years confinement for attemptin 
dier. ' You, the &,aI counsel, cannot 'w 
good night)s sleep: You think this c 
to your office bput the case file aw 
fellow office mates, the Deputy Staff fudge 'Adeocdte, and 
Staff Judge Advocate (SJAY'have been' 
congratulatory 6fferings. You are feel 
perfhance and you know that justice w& ;done. 
Chief of Justicedrops the bombshell on you. After tellin@tiyou 
what a great job you did, he asks, "What Tngements have 
been made with the victim 'under our victidwitness liaison
prodram? I 

I < I ,  I 

The usual answer IO this question is. "I didnlt know there 
was such a program" or "I didn't'think the victib was eligible 
for Bny assistance once the trial is over." These answers are 
common. Many jlidge advocates Are not aware of the Vic­
tim/Wi tness AssiSfa-nce Program because t 
involved in this area. 

,P 
The purpose of this a 

others'invblved in p r o s ~ ~ u t i n g ' c o ~ r t s - m ~ i a ~  
verdict i s  in, the governm6nt's obligation to victims and wit­
nesses is far from over. .bictimS and withesses 'of crime have 
several rights that you must guarantee. 

This article will describe the Army's Victif l i tness Pro­
gram. It also will discuss changes in the program as a result 
of changes in Department of Defense (DOD) Directive 
1030.1.1 and Army Regularion (AR) 27-10.2 It will review the 
role of the Army's corrections system in the VictimAb'itness 
Program, to include a discussion on the Anny's clemency and 

parole process and ho fights of victims and wit­
nesses. This article also will answer some basic questions vic­
tims and witnesses generally have' about the Army's 
Corrections System. Appendices A and B'he two nonexhaus­
tive lists of questions chiefs of justice and other mi& 
my justice managers can ask th idwitness liaison and 
trial counsel to ascertain the effectiveness of the local Vic­
tim/Witness Assistance Program. Appendix C contains a list 
of references the victidwitness liaison should have on hand 
for informational purposes. 

Overview of the Army's 
r VictimNvitnessAssistance P+m 

! 

The Army's VictimlWltness Assistance Program imple­
ments the Victim and Witness'Protection Act of 1982: h e  
Victims of Crime Act of 1984.4 ahd the Victims' Righk and 
Restitution Act of 1990.5 The Army's Vict id i tness  Assis­
tdnckbhOgramapplies to victims of offenses under the Uni­
form Code of Military Justice J)6 and witnesses in  
proceedings conducted putsuant UCMJ.7 Victims of 
crimes under the jurisdiction of state, o&er federal. or foreign 

also may come under this program * 
, ' I 

The Victimmitness Assistance Prog 
idea that the militarygustice system would not function 
effectively'as'ii does Gthout the cooperation of victims of, 
and witnesses to, the crimes.9 -All parties involved in the mili­
tary justice system must actively pursue the program's goals 
of ensuring that victims and witnesses are treated fairly, with 
dignity, and are subjected to minimum interference with their 
right to personal privacy and property rights.10 

Victims of attempted or actual violence deserve special 
attention to minimize further traumatization. as do childI , and 

I WT D ~ (draft 1994) [hainafter DOD Dir. 1030.1 (draft)]. A1 the time of this wnthg. DOD Dir.OF DEFENSE R 1030.1,VICTIMAND W m s  ASSISTANCE 
1030.1 (draft) was to be published in fiscal year 1995. 

OF ARMY, Rm.27-10, LEGALSERVICES: JumCE,ch. 18 (8 Aug. 1994) [hereinafter AR 27-10].~ W T  MILITARY 

f" 

3 1 8  U.S.C.95 1503.1505.1510. 1512-1515.31~6:3 1 , 

'42 U.S.C.99 10601-10603(1988). , 1 .  

542 U.S.C. 10606-10607( S ~ p p .111 1991). 

610 U.S.C.98 801-946 (1988). 

' A R 2 7 - 1 0 . S t 4 ~ M n O t C 2 . ~18-1. 

8 Id. 


9ld. parn 18-2. 


'Old. PW. 18-2a 
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terms and should not limit themselves to only consiqering the 
actual victim or eyewitness of a crime when trying to ideytify 
individuals who qualify for assistance under the program. 

, r . ,  I r  . 
t i d i t n e s s  Program at 

will designate one or more vic­
s to ,adpinister the prpgram.18 The SJA 

Ibld. para. 18-5b. 

1 ti 1: , I '  ' I 1, 1 (IC'!: 

Isld.pan. 18-loa. 
I ::: I 

liaison should be, ,?hen practicable, a 
n,f.officer, pr.civilian,jn the grade of 
n hecessary,,an eqlisted person in the 

grade of Ed or,;Bbove,or civilian, GS-6 9r above,,r;ay be, des­
ti<m/witness!iaison if E Sqnmissioned or 
uqay,ailable.??,,J'he victim/witness liaison 
,wipdthe mi l i t q  Justice $y,stem and have 

The ability titmaintain courteous*and ,effective relations yith 
the @itary,community, service organizations,and the general 

* I 1 

T 

awe they tend to 
ain at a command location for a longer period of time. 

The most important quality a victidwitness liaison can pos­
sess is an intiqatc working knowledge pf the military commu­
nity,and outside agqcjes that have seryices to providq victims 
and witnesses. A victjdwitness liaison need? to be $ware ,of 
these services to be pn5effective facilitatq. \I,Victim/&itn,ess 
1iajso.p who,have ths  powntial for long-&mn stabilitylqre bet-, 
ter able to develop relationships with peoplq, in military ser­

as well as state run victims' organizations. P 

comes rime to no sses of ,their, right to 
submil,statements to clemency-bards .for ,their coqsideration 

-_- - - - - .-

I?,', 

191d. para. 18-8. Staff Judge Advocates should send their victim/ son to one of the training seminnrs ment,of Justice is sponsoring 
DOD on VictimlWitness Assistance. The Department of Justice has planned three seminars during flsclllyew f995. I 

I .  1 

20DOD Dir. 1030.1 (draft),supra note I.pya .  F.5. I1 * 

AR 27-10. supra note 2. para. 18-Ih .  / I ' 1 : .  ' I r !  I !  ' ' !i 

=Id. i t . ' <.l I r , i r 
"Id. para 18-lob. 

aId. !. I I '.>' 

26 Id. !a[ ,:, , I t 
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on matters such ,as the perpetrator's ,eligibility fortparole. If 
the victim/witness liaison id a ,soldier, a greater llikelihood 
exists that he or:she will transfer to another assignment before 
the perpetrator is eligible for a clemency hearing.?If the trial 
counsel who prosecuted the case has also transferred to anoth­
er post, the victims and witnesses will have no familiar person 
to turn to when they need to discuss their rights in  this matter. 

egal in the criminal law division is  best suit­
ed for the position of victim/witness liaison because the para­
legal is closest to the people identifying and working with 
victims and witnesses. However, because personality is cru­
cial in being a successful victim/witness liaison, i t  may be 
appropriate to designate a civilian in another section of the 
SJA office-such as, therlegal assistance office-as ,the vic­
timlwitness liaison. 

court proceedings; be present 

with the attorney for the government in the case: restitution, if 
appropriate; and receive information teegarding 'conviction; 
sentencing, imprisonment, and release of the offender from 
custody.27 The new version of AR 27-10 contains posttrial 
notification requirements that e deleted from the 
edition of the regulation.28 This emphasizes the gove 
obligation to victims and witnesses after the defendant is sen­
tenced. , 

The new version of DOD Di 
requires that sentencing authorities,convening,authorities,and 
clemency and parol ards consider making restitution to the 
victim a condition ranting pretrial agreements, reduced 
sentences, clemency, and parole.29 It also 
als other than investigators and lawyers 

' 

I I 

%Id. pans. 18-1%(8). ' 

BDOD Dir. 1030.1 (draft).supra note 1, p m .  D.5. 

Mold. para. E.3.c. 

3IAR 27-10.suprunote2,pan. 18-lla. 

9 l d .  pan. 18-1 Ib. 

tim's rights. I t  will require Servide Secretariesto ensure that 
chaplains, health care personnel, farnit? service center person­
nel, unit commanders, and corrections personnel receive 
appropriate training to comply with victim assistance guid­
ance.30 I 

1 

Initiating Victim/Witness A&istance 
, ? a I 1 

The first step in viCtidwitness assistance is identifying vic­
tims and witnesses who are candidates for assistance. Law 

ative personnel usually initiate vic­
en they tell victims what emergency 
available to them? These agencies 

point because they usually Bre the first 
a crime. The victimlwifness liaispn 

Id ensure that the investigative'agencies provide the vic­
tim with the victim/witness liaison's name, location, and tele­
phone number. victimlwitness liaison will provide a 
victim/witness ation packet -to any :known victim at 
least at the time an<Article32 investigative officer i s  appoint­
ed or,when.charges are referred to court-martial?3 

. I 
I :- .!I I 

JA office also can keep track of the 
ation process when they read thq daily military police 

blotters. These leaders should read the blotters not only with 
an eye towards cases that need prosecution, but also for possi­
ble victims and witnesses who may require assistance. s 

I I i 

VictimNitness Services 
._..~ _ _ _ _  

Once a victim or witness has been identified and contacted, 
tieSs ,liaison needs to identify wh 
the victim or witness and decide 

might apply. The victimlwitness liaison will assist victims of 
crime in obtaining financik], bgal, qnd other social servi' 
support by informing them of the public,and private programs 
that are available to provide counseling, treatment, and other 

Pies of social s e r v i h. that may bd available$ > ,  

to victims on a military installati~n~~-inaddition to medical 
t at military treatment facilities-include services 
the Army Community Services Pro 

4 ' I 

1 . 

, 
I , I 

3 3 H .  para. 18-1 IC.  A sample Victim Information Packet i s  located in AR 27-10, supra note 2. Appendix D. 

p Wld.p a .  18-12b. 

35 Id. 
1 . 

MDDEP'TOF SERVICESPRWRAM(30 Oct. 1990) (describing a variety of programs that dctims and wihesses can use). 'fheseARMY, REO.608-1. ARMYCOMMUNITY 
p g r a m s  include family assistance during emergencies, relocation assistance, foster care, family employment and financial assis?a?Ce. as well as the p y m m  most 
military attorneys are aware of, the pamily Advocacy Program. 

NOVEMBER 1994 THE ARMY'UWYER 4 DA PAM 27-50-264 5 



Emergency Relief.37,Legal *Assistance,3*the American Red 
Cmss,39and Chaplain S6rvices.a , . I 

, # I  1 r l  I 

IVictim/witness liaisons also should be knowledgeable 
about civilian community-based victim treatment and com­
pensation programs. Department of Defense Directive 1030.1 
will requireivictim/witness liaisons to have a copy of a soon to 
be published Department of Justice pamphlet that details each 
state's victidwitness compensation programs and points of 
contact for that prsgam.41 1. 

. AS a ready reference, the victim/witness liaisorl should pre­
p a d a  !ist detailing thost agencies, both in the military com­
muniv and in the civilian community, that are available to 
provide assistahce. This list should have, as a minimum, a 
summary of the services that the agency can provide, the 
applicable regulatidn that details the services to be provided, 
the point of contact for each of the& agencies, and a 
number where the f contact can be reached. 

1 1 

The victim/witness 4iaison also will be required to inform a 
victim of a dependent- offense that they have a right to ,

i 

' , : . A :  J k71!ll ' 1 1 1 

RELIEF (4 Sept. I (describing Amiy 'Emergency Relief (AER) d&).?DEP'TpF eRMY. REG, 9 ,ARMYEMERGENCY 

compensation under federal law.43 These labs provide �or 
compensation of dependents of military members who are 
separated #fromthe military for abusing their dependents.44 
Dependents who are victims of abuse by military members z 

who are losing their right to retired pay as a result of hbusing 
their dependents, may be entitled to a portion of that retired 
pay under the law.45 Victims who are dependents of members 
separated for dependent abuse, but are not retirement eligible, 
are eligible for compensation.& Victims who are abused by 
their retirement eligible sponsors also are eligible for medicat 
and dental care, commissary, and exchange privileges.47 

Notifying Victims of Their Rights 
1 1 

Victims should be advised of the stages in the military 
criminal justice system and the role that they can be expected 
to play in the pmess.4* Most vict are unfamiliar with the 
criminal justice system in  gerieral, of the military criminal 
justice system in particular. Explaining the system and the 

ments in the system is'important. Some of the areas 
/witness liaisons should discuss are preferral of 

charges, the role of the commandyr,,jurisdiction, the range of 
punishments, the different level of couis-such as, the differ­
ence ,between a general and a special court-martial-the Arti­
cle 32 hearing, the key players in  the system-such as, the 
prosecutor, defense attorney: and convening authority-and 
the importance of certain events that affect the handling qf the 
case, such as'pretrialconfinement.49 . I $ 1 1  8 

PI' : I  

I t , ,  

The AER's prima& brognm pro­
vides eme&ehcyfinancid 'assistance to eligible individuals to include loans or gmts for basic needsj'When tircumstnnces justify. assistance dso may be given for 
dental care. e y k g l d s ,  karing aids, wheelchairs. or similar needs. . 1. I I ( r l

, '  I I 

Y, R~0:'27-3, DGAL PROGRAM(30 Sept. 1992) (describing Army legal assistance services av;lilble~ERWCES:,THEARMYLEGAL'AS~ISTANCE 
. 'A legal &stance attorney can assist victim and whessen in n vdety  of he legd assistonce off? fihouldbe contacted as a matter 
possible assishnce in most cases. i ,  I / ! , ,  

MERICANRED CROSS(I9 June 1973) (detailing the serv 
,services toagenda specializing in legal aid, medi , 

41DOD Dir. 1030.1 (draft). supra note I. pam. E.3.c; Telephone Interview with Susan Shriner. Program Specialist. Office for Victims of Crime,tUnited States 
Deportment of Justice (March8. 1994). This manual, cumntly being cnlled the Depanmenr ofJustice Federal Crime Vicrim and Witness Resource Guide shwld 
be an allzncompassing reference manual. It will include phone numbers for points of contact located in every state that deals with victimlwitness asistance. , I t  
also will include phone numbers for points of contact in the feded system as well es fact sheets on what services and resources are available to victims and wit­
nesses. 

' /  1 

42AR27-IO.supra note2, p m .  18-12b(7). 

43DOD Dir. 1030. I (draft), supra note 1. pan. F.2c. ' I 

44 IO U.S.C. 8 1058 (Supp. V 1993); 8 1408(h)(Supp. IV 1992). 

45ld. 8 1408(h) (Supp. IV 1992). ( 1  ' I , 
46ld. 8 1058 (Supp. V 1993). Unfonunately,as of this writing. regulations have yet to be promulgated to provide a means to effectuate this statute. , I \ i 

F 
471d. 11408(hX9)(A) (Supp. Tv 1992). \ 

supra note 2, para. 18-13. 
r 1 I Y / I  

Appendix D tkts obt most ve fnshion that is of the victidwitness information pyket. 
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- On request,, the victim must be notified of any results in the 
case.? I .Unfortunately, once the court-martial is  concluded, 
thelvictim is not always notified of the results, especially if 
*e convening authority granted,clemency. I The new DOD 
Directik 1030.1 requires that,on request, the .victim must be 
informkd of any clemency, where the perpetrator was con­
fined and how much of the sentence the perpetrator could 
serve.51 

Commanders' Consultation with Vi 
I , 

Commanders Ordinarily should brief ,*e victi 
caused by perpetrators in their unit on decisions not to prefer 
charges, decisions on pretrial restraint of the offender or of his 
or her release, pretrial dismissal 9f ,charges,,a@ pego&iations 
ofpyepal agreements and their potential teqs.52 -, . ,  

I 

A commander may designate someone 
task.53 The designee should be 'from the SJA office, and usu­
ally is the trial counsel or the victim/witness liaison.54 A 
crime victim should have an advisory [rolem decisions involv­
ing 'the areas discussed above.55 Although the victim's views 
shouid be considered, the commander has the final responsi­
bilitd to take appropriate adtion.56 1 1 

' 5  4 

Victim consultation may be tim when justified.5' &me 
justifications include avoiding endangering the safety of the 
victim and witness, jeopardizing an ongoing investigation, 
disclosing classified or privileged information;.or unduly 

fa delaying the disposition of an offense.5* 
# I '  

WWD Dir.1030.1 (draft), s 
I 

5 l l $ p w .  F.2.1.F.2.m. , 

27-10, supra note 2. fl 

531d. para. 18-14b. 

W i d .  pyas.  18-14a. 18-14b. 

57 id. 

bold. 

"Id. para. 18-15b. 

I Property Return and Restitution 

Property that has been seized from victims to be used as 
evidence will be returned to $he victims as expeditiously as 

ictimfwitness liaisons will inform victims of the 
applicable procedures forrequesting return of their property.60 
Victims sbould be told that sometimes the evidence must 
remain in the hands of law enforcement officials for an 
extendd period of time. 

. ,  
Victims also should be informed of the various means 

available to them for seeking restitution for personal injury or 
property darnage.61, When applicable, the victidwitness liai­
son should inform the victim of UCMJ Article 139 
procedures62 and the United States Army claims system, pri­
vate 'lawsuits: and any crime victim compensation available 
from civilian sources.63 The local claims official is the best 
point-ofcontact for victims and witnesses who need advice in 
this area. 

Protection of Victims and Witnesses 
1 

Victims and -witnesses should be advised that tampering 
with or retaliating against a victim or witness i s  a 'crime-a 
Intimidation and threats to victims or witnesses, obstruction of 
justice, and subornation of perjury are offenses under the Uni­
form Code of Military Justice.65 Victims need to know that if 
they are threatened, harassed, or intimidated, they should 
report it 'immediately to the military authorities.& Victims 
and'idtnesses also'can be temporarily attached or permanently 

. .  
a .  

- .  

I 

a IOU.S.C. 8 939 (1988). Victimlwimess liaisons should have a copy of the Robert Frezza's note on assistance to victims and witnesses using Article 139, UCMJ 
procedures; see Claims Report. Article 139 and The Victim Witness ProtectionAct of 1982, ARMYLAW.. Jan. 1982. at 40. 

n 60 I8 U.S.C. #g 1512.1513 (1988). 

GThese are all offenses under UCMJ article 134. See MANUAL United States. pt. JV.1%{obstructiqn of justice), q 98 (subornationof per-FOR C~URTS-MARTIAL, 
jury), 9.110(communicatinga threat) (1984) [heninaftcrMCM]. 

' I  
SAR 27-10, supra note 2. p m .  18-16a. 
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reassigned, and given other protective asststance if their safety 
is threatened.67 

. t L < r  
’ Trial counsel need tolb 

they can advise commanders seeking ways to protddtt4ictims 
hnd witnessesJ’ Trial counsel also need to know about‘the 
process for getting temporary restraining orders and the cor19 
mander’s ability to give a tawful order for accused soldiers tcr 
stay away from victims and witnesses. .In cases where reas-! 
signment is considered, your local personnel officer should be 
contacted. f!Thepersonnel officer 

fesentativesof the govecomeqt,and 
the defense, I,fm fie!purpose of arranging :witness intervjeys in 
preparation for trial.69’The victim/witness liaison should con-, 
sider, however, the requirement for equal access to witness­
es.70 The vict pep,  liaison ,must ensure that the 
witnesses are tre th dignity and respect and that their 
other $rightsare guayntqe6.f he viclim/witnegs liaison 
should not be used lto prevent t fense frorq,gaining,acceys 
to witnesses.72 , ! L ’ I 

Witnesses requested or ordered to appear at ,Ar\icl 
investigations,orcourts-martial may be, entitled to reimbyrEe­
ment for certain expenses.73 The victim/witness liaison 
should help the witness obtain timely payment of fees and 
related costs.74 Some of these costs include travel costs, per 
diem, child care, and parking.75 

The victim/witness liaison should have a point of contact at 
the local finance and accounting office who is aware of the 

67 Id. pan.  18- l6b. 

Victim/Witnes$’A&’istanceProgram, 1s”sensitivetd %heWeds 
&the victim; Andrappreciates that timely payments lessh an 
Already difficult situationi’ These costs usually can be calcd 
latedrbefore.thevictim or-dithess arrives at the dffice so a pa& 

~r i a l ’  payrmehtvcat? tie made before or hnmhdiately ’afte? 

Waiting Areas at Trial 

At court$hait+al:and !h&stigatfve pioceedhgs, victims 
and government witnesses should, to the extent possible, be 
afforded’the opportunity to wait in an area segbrhe from’the 
accused or defknse%ditneskes‘tbevoid embarrassment,‘cokr­
cion, ‘or iim?l&emotional distrk’7 1flpossible;jsomebde 
should stay bkh the ‘vicdm tlid witnesses while they are wait-’ 
ing to testify. “THls &son can andwer the questions that’they 

{They‘vktim/whessihison must determine if the hrictim:orJ 
witness wants to be.hptified,of rhe ?perpetrator’srelease from’ 
confinement.? -Release from confine‘ment includes cohple­
tion of sentence through either minimum or mgximum aeleabe’ 
dates, release on parole (to include temporary home parole, 
t empora~zmcrgency home pardle, or parole granted by a 
legal authdrity): death, escape.iplAcement in a ;work release 
program (when the place of emplbyment is located ioutside of 
the Installation .boundaries,,release through :clemency’aclion, -
or any similar type of action releasin’g.the prisoner from incar: 
ceration away from the installation.79 - - - _ _  -

The victim/witnq$ liaison a[so will detennine if the victim 
or witness wants to be notified of clemency or parole action, 
or be given the opportunity to submit infomation or appeir 
before the Army Clemency and Parole Board during clemency 
and parole hearings.80 If the victim or witness wants to be 

(i i : ’  1 

REO. 614-200, ASSIGNMEWS, AND TRANSFERS: ch. 3, sec. 11, (17“See DEP’TOF ARMY. DETAILS, SELEcnON OF WLlmD SOLDIERSFOA n A l N l N G  AND ASSIGNMENT, 
Oct. 1990). 

27-10, supra note 2, para. I8-16d. 

7trSeeid.; MCM, supra note 65, R.C.M.701. 1 

71 AR 27-10, supra note 2. 18-16d. 
1 i ’. 

2 , 

731d pan. 18-20. 
I‘ 1 

741d. , 
‘ 1  

’5  DOD Dir. 1030.1 (draft). supra no 
’ 

OF ARMY, AND ACCOUNTING AND TRANSPORTATION ALLOWANCEF,76D~p.T REG. 37-106, FINANCE FOR INSTALLATION: TRAVEL b;n;l, 13173 (31 Jon. 1990). ’ I i  ‘I 

7RDOD Dir. 1030.1(draft),’supronbte”1:’biras.F.2,i;F.d.k1-’ 

79Message.Headquarters, Dep’t of A n y .  DAMO-ODL, subject: Victim/Witness Notification (0315142 Sep 93) [hereinafter DA Message]. 
I. FI ‘ , I , 



notified of the clemency or parole hearing, the’victimlwitness 
liaison will obtain the current address or anticipated address 
from the victim or witness.*’ Thisinfomation will be pro­

m 	 vided to the local Army com3ctions systems facility cornrnm.2 
der or installation military police representative tesponsibk 
for the initial incarceration, pending determination and trans­
fer of the prisoner to the permanent incarceration location.82 
The victipdwitness liaison kill transfer vjctidwitness inford 
mation so that it is not disclosed to the prisoner or other unau-’ 

will not only notify the gaining corrections facility, but also 
send notice to the Department of the Amy’s central reposito­
ry of the victim’s request to be informed concerning offender 
status add changes to offender $tatus.M This i s  a new require­
ment in DOD Directive 1030:l. Unfortunately, the Army’s

’ central repository has not been established.*5 
I 

’ The Amy’s CorrectionsSystem 
I ’ D 

The Amy*s corrections system is usually even more for­
eign to victims and witnesses than the military justice system: 

correctionsiThe following is a general ov of the A ~ Y > ’ S  l 
# I I

system. 

The’Anny confines soldiers at sever 
ed States and overseas. Where a soldier sentenckd to confine­

1p, ment ultimately is confined depends on the amount of 
confinement that the soldier was sentenced to and where the 
soldier was sentenced at.86 

8‘ Id. 

8’ Id. 

r4DODDirective 1030.1. supra note 1. pnm. E.3.d. 

The United (States Disciplinary Barracks at Fort Leaven­
worth, Kansas, is the long-term confinement facility for all the 
services.87 Soldiers-(whoreceive a sentence of greater than 
three years of confinement are sent to this facility.*B 
I., 


Soldierssentenced to confinement for three years or less are 
confined at several regional confinement facilities89 A sol­
dier is usually sent to theiregional facility closest to where he 
or she was sentenced.90 ,These regional facilities are located 
at Fort Knox, Kentucky; Fort Lewis, Washington; Fort Sill, 
Oklahoma; Fort Hood, Texas; and Fort Carson, Colorado?’ 
Soldiers who are sentenced to confinement for ninety days or 
less at Fort Riley. Kansas, or Fort Benning. Georgia, can serve 
their time at facilities at these installations.92 

* 1 )  

The Army has confhement facilitiei located overseas as 
well. These facilities act as holding facilities for convicted 
soldiers awaiting iransfer to a stateside confinement facility 

confi$e soldieTs,s nced to confinement for ninety 
less93 These facilities are located at Coleman Bar­

racks, Manheim, Germany; Camp Humphreys, Korea; Quarry 
Heights, Panama; and Fort Wainright. Alaska.? 

Once confined, a soldier rarely s s‘the full sentence to 
confinement.95 Soldiers are eligible for several programs that 
can grant conditional release from confinement, reduction in 
sentence, or  administrative credit that acts as a reduction to 
the sentence.96 

Parole is a release from confinement to the community 
under the supervision of a United States probation 0fficer.9~ 

I 

, 

e5TelephoneInterview with LTC Conover. Chief, Corrections Branch. Department of the A m y  (Much 7, 1994). 

89 Id. 

90 Id. 1 


91 Id. 


92 Id. 


, P  
94 Id. 

95 Id. 

AND PAROLE“Id.; see also DEP’TOF ARMY.Rw. 15-130, ARMYCLEMENCY BOARD(9 Aug. 1989) [hereinafterAR 15-130]. 

97AR 15-130.supra note 96, p a .  I-3.W). 
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Parole must be requested by the inmate and can bnly be grant­
ed if certain conditions are met.98 The prisoner must'have an 
approved court-martial sentence that includes an unsuspended 
dismissal or punitive discharge or have been administratively 
discharged or retired.99 The prisoner must have served at 
least one-third of the term of confinement, but in no case less 
than six months.100 Soldiers sentenced to life in prison'must 
have served at least ten years of their sentence.lO1 A prisoner 
sentenced to death is not eligible for parole unless the sen­
tence is commuted to a lesser punishment.lm 

I 

Clemency is a remission or suspension of the unenecated 
part of a court-martial sentence.103 An inmate's eligibility �or 
clemency depends o n  the original length of sentence.104 
Clemency will not be granted when the sentence to confine­
ment is less than twelv 

sentence depending on the origi 
adjudged. , 

A prisoner also can' receive administrative credit for 'work 
while confined.lm This acts as a d 

that is dependent on the type o 
s.107 The decision to grant this "good-time" 
ment is up to the confinement facility Comman­

dant.108 

i 

%Id. pan. 3-J.c(l). 

*Id. para. %l.c(I)(a). 

loold.para. 3-I.c( I)(c). 

Id. 

Io21d.para..3-l.c(2). 

"'Id. p m .  l-3.b(1). 

Ilrrld.pan. 3-l.b. 

loSld.3- I.b( 1). 

, 

I 2  1 '  . < b 

rVictim Notifwtions'While Prisoner Ii Confined 
1 ; r  , If) I 1 

YUQnce iiprisonerahasrbeeiconfined to an A ~ Corrections 
System facility, the,ivictim or witness will be notified by the 
dost expeditious means,practical.1~Telephonic notification 
of victims and witnesseb winbe confirmed in writing.110 The 
A m y  Cosrections.System Facility Commander will-send the 
victim or witness,:bycertified mail, retum receipt fequested, a 
letter informing the victim or witness of the proposed actions 
concerning the particular prisoner that they are interested 
in.111 The victidwitness will only be notified of a decision to 
release a prisoner from confinement,and not have the ability 
to comment on that decision.112They will have an opportuni­
ty, however, to submit matters before a decision is made on 
action dealing with a parole 'ortlemency rnatter.113, Corre­
spondence concerning parple.or clemency actions will inform 
the requesting victim or .witness of the upcoming event and 
provide the address and point of cpotact at the clemency and 
parole board, from whom additional information is avail­
able.114 This cowetpondence also will inform the victim or 
witness that they can submit correspondence to the board con­
cerning *e action ornay choose to appear<beforethe board at 

finement facility to contact the Amy's central repository to 
determine if an r witness has requested notification 

I 1 ,

in'the offende;' ! 
i l  

'06DEP'T OF ARMY,REG. 19047. UNITEDSTATES ARMY'SCORRWJnONAL SYS'IEM. paraS. 6-9C.6-9d ( I  Nov. 1980). 

107 Id. 

116DODDir. 1030.I (draft), supru note 1 ,  para. F.4.a. r I . , 
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. Conclusion 
* I 

The VictimMritness AssistanceProgram is an important but 
neglected area in the military justice system. Greater empha­
sis needs'to be placed on the government's obligations 
towards victims and witnesses after the sentence is handed 
down and the perpetrator is sent to jail. Training is the key 
component in ensuring that an tffective victimlwitness pro­
gram exists at your installation. The mandatory training pro­
visions for all players in the military justice system in the 
upcoming DOD Directive emphasize this point. 

Appendix A 

Basic Questions for 
. Evaluating the Victim/Witness Program 

I / 

1 .  Who is the victim/witness liaison? 

2. How long has this person been in the position? 

3. What specialized training has the victim/witness liaison 
undergone? 

4. What training programs are available in our state? ' 

5. 	What training programs are budgeted for the current and 
next fiscal year for the victidwitness liaison to attend? 

6. How many active tiles of victims and witnesses are we 
maintaining? How are we sending the victidwitness requests 
for posttrial notification to the Amy's central repository? 

7. procedures are in place for notifying victim 

8. How are commandek con 
ferral of charges and other thin 

9. 	What are the agencies on post that the victidwitness liai­
son has been dealing with and who are the 'Gpropriatepoints 
of contact at each agency? 

IO. What state agencies are avail e for assisting victims and 
who are the hintsof contact at these agencies?, 

11, What procedures are in place for identifying victims and 
then notifying them of their rights? 

12. .,Askto see a copy of your c 
information packet. Is the information set out in AR 27-10, 
chapter 18 and Appendix D, included? 

13. How many victims filed Article 139 claim; in the last two 
/". years?. 1 

14. I s  !here a separate waiting area at cour 
investigative proce for victims and go 
nesses Iwated aw the accused or defense witnesses to 
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avoid possible embarrassment, coercion, or similar emotional 
distress to any person? 

15.' How many times has the victidwitness liaison acted as 
an intermediary between a witness and the defense counsel? 

16. Does the victidwitness liaison remain with victims and 
witnesses during the interview with the defense counsel? 

17. How and 'what are victims being advised of concerning 
(hestatus of .theircases? 

! 

18. What expenses are reimbursable to the witnesses required 
to be at courts-martial? 

19. Who is the point of contact at the finance office that 
processes witnesses'ivc)uchersso that they can be paid expedi­
tiously? ' \ @  

20. 	 What confinement facilities are our soldiers ,sent to ,and 
who are our points of contact there regarding victim/witness 
assistance? 

Appendix B 
I T 

Q u e s t i d  to AskTrial Counsel to Ascertain Their 
I Awareness of the Victimlwitness Liaison Program 

1. Who is the victimlwitness liaison on post? 

2. .How many times have you used the victidwitness liaison 
as a trial counsel? 

3. What role does the victimlwitness liaison play in the mili­
tary justice system and what services are available to victims? 

4. 	What role does the command play in consulting with vic­
tims when (preferringcharges, ., )? 

5. How many times have you acted as the commander's I 

designee phen informing victims about the charging process? 

6. What can a victim or witness get reimbursed for if required 
to be at a proceeding? 

7. What can be done to protect a victim or witness from being 
harassed or intimidated? 

8. How are witnesses and victims notified of trial outcomes 
and rights before clemency hearings? 1 

Appendix C 

1 .  Victim and Witnesses Protection Act of 1982, 10 U.S.C. 
44 1503,1505,1510,1512-1515,3146,3579,3580 (1988). 

2, Victims of Crime Act of 1984, 42 U.S.C. 85 10601­
10603 (1988). 
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1. a.iVictims', Rights and)Restitution Act of:1990,42 US.C. 
$8 10606-10607 (SUPP.III 1991). t. I - 7 '  I I t , ' , ,  

. 4 .  10 V.S.C.,§-1058 (SUPP.V 1993); 10 U.S.G §-1IA08(h?)' 
(Subp. IV 1992). I! .,: 

i 5: Dep't ofDefense Directive 1030.1,Victim and Whess  
Assistance @raft 1994).:~:' I I. d 1  > t i  nnrrlri* I 

- 6. DEP'T.dF ARMY:REG. 27-10J1kGALSERVICES:MlLkTARY 
JUSTICE,Chapter 18, Victim/Witnes's dAssistahco( 8  Aug.i 
1994). 

riioq .i ( S I ' ' ,  ' .t ' 
18. :Criminal Law Dibision'N o t e , ' S t u r e ' ~ ~ m p ~ ~ a t i o nfor! 

LAW.,Mar. 1992, at 51. ' r !  :tr)itVictims of Crime, ARMY 

9. Criminal Law Division'Note, Victim-Witness Assistance. 
ARMYLAW.,June 1991, at 63. 

F 

Federal Crime Victim aad .Wimess'Rrsource Gu 
: i 11 3'1 I I 

' 4 7 '  I ! 1 ' I  \ 

12. National Organization for Victim AasiStance (NOVA). 
General information may be obtained by writing to: NOVA, 
1757 Park Road, NW, Witsshingtoq,cD.C. 20010 or by calling 
(202)232-6682. 

T I .  4 ' , 
13. General infarm e obtained by callibg the Ro­

gram Specialist, United States Depar Justice, Office 
for Victims of Crime at (202)307-598 ; ," 

in Government Cflptractor > 

I 7 

I Air Force Materiel Co 
Wright-PattersonAir 

Through a variety of techniques, the government encour­
ages its contrhttors to 'ever greater innovation and'efficiency.'* 
In the long run, this innovation and'efficieddy should 'result in 
the government obtaining better supplies and services at a 
louier cost to'the taxpahr. Value &@;neering4s .an UcqLisi-­
tion techhlcjue designed lo achieve all three goals: ihhcivation; 
efficiency, and above all 

1 

On the other hand, a government contractor is'in business to 
make money. To do that effectively, i t  must maintain every 
pbssible advantage over its comfietitors.' To that krid, contrac- \ 

tors seek to keep their innovations secret." Unfodunate 
mission of an i ive, more-efficient solution to a 
gcivertihenr'&qui ttuoug&Cd&ue engineering p'rbpdsaf 
means that, at least to the goSmmen?, the Innobation is no 
longer secret. 

to develop better and cheaper methods of erformance if its 
> ' ! ! I .innovatichs pass into the puglic domain7before' i f  h 

1 

n them. If a con 

ernment, a contractor's reluctance to share the data may 

At the same time, the 

cost savings through value engineering, while balancjng th,e 
g nt'S'iriterest'in'E~p ith a contk-actbfsi 
es\ tn ixplbifin&iCsbwd'iiihqvations I r i I 

':!I; J 
r 

As explained below, some believe that the balance has ken 
stru&'doo far' in th tractors' fdvor. They believe that the 
validation process, through which a procuring DOD agericy F 
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of data rights.' On the other hand, a .contractor that does'not 
aggressively assert at every opportunity its rights in technical 
data, including in its value engineering change proposals, runs 
the risk of losing its competkive edge (and substantial pgfits) 

,- through governmentdisclosure Dfits innovations to others. 5 

Generally 

Value engineering encourages contractors to develop cost­
saving methods of performance. The Federal Acquisirion 
Regulation (FAR) defines value engineering 8s ah ,organized 
effort to analyze the contract performance process for the pur­
pose of achieving the lowest cost consistent with the contract 
requirements.2 

FAR prohibits use of value engineering in supply or service 
contracts as follows: , I 

'(1) 
full 

(2) #or -engineering ier 
profit or nonprofit organ 

I" (3) for personal services, 

(4) providing for product or component 
improvement, unless the value engineering 
incentive application is restricted to ateas 
not covered by provisions for product or 
component improvement, 

(5) for commercial products that do not 
involve packaging specifications or other 
special requirements or specifications,or 

(6) when the agency head (e.g., Secretary of 
the Air Force, Army, or Navy) has exempt­
ed the contract or class of contracts from the 
value engineering requirements of the FAR.6 

, I 

Contract changes implement value engineering initiatives. A 
contractor proposes a &st-saving idea to the contracting off­
cer in the form' of a 'value engineefi Ag change proposal 
(VECP). Then be-contracting officer either rejects the pro­
posal or accepts it. If the contracting officer accepts the pro­
posal, the contracting officer modifies the contract to 
incorporate the VECP.7 By definition. a ' is a proposal 
that will reduce the contract price.* As entive to the 
contractor, the government shares the cost savings with the 
coairactor as a rew'ard for contractor's efforts.I' 

The contractor 'shares the savings on the contract for 
t submits a VECP, known as the instant contract. 
ing 'on the, contract type and the value engineering 

clause in it. the c6ntractor may ihare savings on other con­
tracts as well. It ma>/share the savings from concurrent con­
tracts, which are other ongoing contracts to which the 
contracting office applies the VECP. It al 
savings from future contracts in which th'e 
office or its successor in&rporate$ the VECP,usually limited 
to a share period of three years'following acceptance of the 
first item or services incorporating the VECP. Finally, it may 
share collateral savings, which are essentially consequential 
government cost savings related to the items or services pro­
cured under the instant contract, including savings on logistic 
support or government furnished pr~perty.~ 

tracts, the value engineering savings may be 
ions. For example, in conskction contracts, 

a VECP earns the contractor a share of savings only on the 
instant contract and on collateral costs.'O The value engineer­
ing clause in architect-engineercontracts prohibits the gov 
ment from sharing any savings with the contractor at a 
Finally, the head of the contracting activity may exclude the 
sharing of collateral savings in any contract or clas 

I Lieutenant ColonelRichard B. Kaeser & JonathanP. Blucher. Techicul Dutu Righrs: How r h y  Work-Why They Won't. 29A.F. L.REV. 223.238 (1988). 

GENERAL SERVS.ADMIN.ET AL.. FEDERALAcqursrno~REG. 48.001 (I Apr. 1984)[hereinafterFAR]. 

3ld. 48.201(0);48.202. - , I  > *  r 

4Id. 

51d. 48.201(f). 

61d. 48.201(n). 


?Id.48.103;52.248-1;52.248-3.' I IS 0 , ' ( I "I. [ i 


aid. 48.001;52.248-l(b);52.248-3(b). 

r' 
1 ;  

91d.48.Wl;48.l~-1;48.lO4-2;52.248-1;52.248-3. 

lold. 48.104-1(b);52.248-3. 

1 1  Id. 48.104-1(c);52.248-2.In other words, the g o v m m t  keeps lobsbof the savings. 
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tracts, if he determideslthat i t  would not be cost effective to 
track and calculate cdllateral savings.'* , 

,!7 ! J  

The FAR,permits two types of yalue en 
incentive approach and a mandatory program.13 Under the 
incentive approach, the contract encourages the contractor to 

op cost saying approaches in retyrn ,for, a share of 'the 
s. Contractor garticipation i s  voluntary 

n contract line items.,in return 
vings.15 In supply or seryice Son-' 
ineer contracts, the government 

may use the mandatory program in lieu of an inceptive 
approach,l6 or i'n addition to it.171 The government uses'a 

rimarily in contracts for development of 
acts with broad specifications when the 

government>anticipatesthat the contractor will develop cost­
saving methods flugng pef.formance.l*,The government may 
only use a mandatory program in architect-engineer 
contrac?,!? and,it may,only,use y iqqeqive approach in con-, 
styction contracts.20 ,In jncentive-type construction Contracts, 
the govemrnent may hot use ,value engineering:' 

0 

. 1 

The cont f the sayings i s  loye; un 
mandator? nder an, incentive approach.22 
because under a mandatory program the contractor already 
receives payment under a separately priced contract line item 

ings in the first piace. It receives that 
whether,the govem'ment accepts a 

i 

I7Id. 48.201(d);52.248-1 (Alternate 11). 

i To qbalify as a VECPja proposal'must thuire a change Q 
the instant cohtracr for 'its implementation,'end i t  must result 
in [reducingthe overall projected cost to the government 
agency, hvithout impairing'essential function's or characteris­

~

ticsP 'Furthennore, E ptoposal'does not qualify as a'VECPif 
it involves a change in the following: 

(3) to theconuact type0dIy.24r' *J * i~1 ' 1  	4 

.$ :'" J I  

days.27If -+e qoptracting officer acypts +e ,VEC�?,the con­
," ' ' 1  , I

tracting officer modi the' coptract to' incorporate the 
change.28 If the contracting officer 'rejects it, the contractor 

II.
has no appeal. The contracting offrcer's decision is final and., I 

21 Id. 48.202.Incentive-type contracts include the cost-plus-award-fee and cost-plus-incentive-Teecontract types. i t  Iif .( - ! ,* , 

"Id. 48.104-1;52.248-1. 1 '  

=Id. 48.001; 52.248-1(b);52.248-3(b). \ ' " y ;  \ )  

24 Id. ( < . ) ' \ <  I ! [ '  

25John I. Kirlin. lnc. v. United States. 827 F.2d 1538, 1 5 4 1  (Fed. Cir. 1987); B.F. Goodrich Co. v. United States. 398 F.2d 843, 647(Ct. c1. 1968); Robin 1ndus.l 
lnc. v. United States, 29 Fed. c1. 122, 131 (1993). 

(tlI5 I 1  C C - t 

F26 FAR 52.248-I(d);52.248-3(d);48.103(a). 
F.  

271d.48.103(b);52.248-l(e)(I); 52.248-3(e)(I). 

*Sld.48.103(b);52.248-I(e)(3);52.248-3(e)(3). 
I I ,  
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the codtractor cannot eppeal it,under the contract’s disputes 
clause.29 

: ‘ 
<- Although the value engineering clauses prescribe the mini­

mum contents of a VECP.30 failure to follow a particular for­
mat is not fatal. A proposal qualifies as a VECP if the 
government and the contractor understand i t  to be one.” 

over, if the contractirfgbfficer implements the WCP by 
ing the’instant contract, the VECP is c 

accepted.32 However, a crucial part of the co 
cer’s analysis of a VECP i s  whether it will result in govern­
ment savings on the instant contract, The Contracting officer 
may see merit in the idea, but find that it would not be helpful 
in the instant contract.1 Accordingly, ‘the,contracting officer 
does not constructively accept the VECP if he or she merely 
retains the idea for use in subsequent government contracts.33 

Technical Data in a VECP
‘ I 

I 

tific or technical nature, including 
tation. “Techhical data” does 
elf, nor does it include’datai 

dentsrl to contra& administration; such as financial or man 
ment infomation.35 

! I  - I 

The value engineering clau 

with a legend. Essentially, the’legend prohibits .the govern­
ment from disclosing data outside the government, and 
permits the governmen disclose the data within the govern­
ment only for purposes of evaluating the VECP.37 The value 

e rights that the govern­
1 

I 

S1d. 48.103(c);52.248-l(e)(3k52.248-3(eH3).The disputes clause is  located at 

Wid. 52.248-I(c);52.248-3(~). 

ment receives in the VECP and its’supporting data if the con­
tracting officer accepts the VECP. On accephnce of the pro­
posal, the government obtains unlimited rights in the data, 
unless the data qualifies as “limited rights” data. If it is limit­
ed rights data, the government receives only those rights 
“specified in the modification adopting the proposal, and the 
government will appropriatelymark the data.”3* Unfortunate­
ly, the clauses do not explain precisely what rights the modifi­
cation should specify. No reported cases have addressed this 
issue, but at least one government contracts scholar has indi­
cated that the intent of the clauses is to provide the contractor 
the righp specified in the technical data policies found in FAR 
pad 27 and the Defense Federal Acquisition Regulation Sup­
plement (DFARS)part 227.39 This view certainly i s  consistent 
with the clauses themselves, which refer to the definitions of 
“unlimited rights” and “limited rights” found in ,FAR part 
27.40 Tkis view also is consistent with the case law on value 
engineering, which interprets the value engineering provisions 
liberally, in the contractor’sfavor.41 

Prior lo 1977, the value engineering clause did not permit a 
contractor to restrict the government’s use of data once it 
accepted the VECP. The government received unlimited 
rights in the technical data submitted.42 This i s  still the case 
with value engineering ‘in architect-engineer contracts; the 
value engineering clause for architect-engineer contracts does 
not authorize thelcontractor to restrict the government’suse of 
a value engineerihg proposal.43 

in Technical Data 

hat is, that the FAR and DFARS tech­
nical datacpolicies apply to technical data contained in a 
VECP-the law as it relates generally to the various rights in 
the technical data of DOD contractors needs to be examined. 

52.233-I. 

31SeeB.F. Goodrich Co. v. United States. 398 F.2d 843.848 (Cl. Ct.1968); ICSD Corp..ASBCA No. 28028.9@3 BCA p 23,027. nt 115.630; see also McDonnell 
Douglas Astronautics 9..ASBCA No .76-2BCAP 12.117.at58.209. I LI  

I 

3*JohnJ. Kirlin, Inc. v. United States, 827 F.2d 1538, 1541 (Fed. Cir. 1987);SCM Cwp.. ASBCA No. 26544.85-1 BCA q 17,783,at 88.812. 

33 See John 1.Kirlin, Inc., 827 F.2d at I54I. 

OFDEFENSE. FEDERAL REG. Suw. 227.401(7) (I Dec. 1991) [hereinafterDFARS]; id. 252.227-7013(0)(7).WFAR 27.401; DEP’T DEFENSE A c ~ u i s r n o ~  

35 I O  U.S.C.8 2302(4) (1988);FAR 27.401; DFARS 227.401(18);252.227-7013(8)(18). 
> I 

MFAR 52.248-I(m);52.248-3(i). 
I , 


3’Id. 

fR Id. 

RALPH C. NASH. CHAIWESJR., GOVERNMWCONTRACT 9-40 (2d cd. 1989). 

f? 
4DFAR52.248-l(m); 52.248-3(i). 

“See generally Airmotive Eng’g Corp. v. United States, 535 F.2d 8. 12 (Ct. CI.1976); M i s h  Constr. Co..ASBCA No. 1?957.75-1 BCA q I 1 & .  at 53.357: 
Airmotive Eng’g Corp.,ASBCA No. 17139,741 BCA 110,517,at 49,836-37. mol,@ recoatid denied,’74-2BCAP 10.696. 

4 2 N ~ H ,supra note 39. at 941.  

“FAR 52.248-2. 
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The rules governing rights in the technical data of+DDD 
contractors @rebased on the Defense Procurement Reform Act 
Df 198444, (Reform'Act). Because of this special statutory 
treatment of technical rights for DOD c6ntractors, very little 
of the FAR applies to the DOD acquisitions involving techxii­
cal data,' Instead,,theDFARS governs. The80nlyportion of 
FAR pact 127that applies to DQD is the federal Flicyl state? 
ment located at FAR 27.402.45 Not even the FAR definitionf 
apply to the DOD, although the DFARS !duplicates some'of 
them.4 The DFARS sections governing technical dak apply 
equally to prime contractors and to a i r  subcmractors. Con­
cerns regarding privity 6f contract genekally do not apply, and 
the government and subcon'tractorsmay cdh6nidate directly
regardin a1 data.47 L 1 4 

I I  , f ' I  I ' 

The ]National Defense Authorizatibn Act for fiscal years 
1992 and 1993 required the SecretaryiofDefense tolimpre,. 
mentmew rules governing rights in  technica1,tlata. $TheAct 
required the Secretary to establish a '  Governmenf-Industry 
Committee on Rights in Technical Data (Section 807 Com­
mittee). I The Section 807 Committk would theh' advise'the 
Secretary on the hew rules, and the Secretary Was required to 
thoroughly consider its recommendations'in developing%hose 
rules.48 The Section 807 Committee met from July d992 ta 
December 1993.49 I The Section 803 Committee '+concluded 
that the existing regulations are a disincentive to companies 
that create new technology with their own funding SO provide 
that technology to the Defense Department."so , . 

The DOD published its proposed new-technical data rights 
rules, based on the Section 807 Committee's recornmenda­
tions, on 2Q June 1994:' The comment period for,the pro­
posed rules expired on, 19 August 199442 but they have yet to 
be incorpordted into the DFARS. The Section 807 Committee 
"believes this proposed regulation establishes a,,balance, 
between data developers' and data users' interests and will 
encourage firms to offer DOD new technology, and facilitate 

b>:LiThbDOD's proposed rules would substantially alter 
DFARS part 227. Where necessary, this article will indicate 
significant differences between the current rules and the pro­

/ 

!I ,? , ')

,TheGovernment's Interests , 

I b, I ' 1 * I ,  ' ' , ' ] I  ' , 1 
The DQD believesithatthe government's needs for techni­

cal data are many !and vaned, and may exceed those of com­
mercial 'users. The government needs technical data for 
training, overhaul and repair, cataloging, standardization, 
inspection, quality control! packaging, and logistics opera­

government may have an.interest in limiting the use of techni­
cal data. It has an interest in encouraging contractors to 
expend resources to develop new technologies and improve 
existing techfiologiesto satikfy government needs. Tu encour­

n 

'J I - , 1 ' ' I !  J ' J . : , , I  1 ,  

- t  ntraqors hold vyhnical data ulosely, becipse @e data's 
disclosure to competitors could jeopardize a competitive 
advantage. Public disclosure of technical datacan cause seri­

economic hardship to the company,thatdevelops them.%dual use~development."~~ I ic xi: I ~ U S  

, I . - (  I t .I ! 

i f .  , 
"Defense Procurement Reform Act of 1984. Pub. 

; I I) 1 I I ,  O , , ' ' )
45FAR 27.400. 

&See DFARS 227.401. 
4 '  ( 1 I , , 

$ 1

"Id. 227.403-75. 


4RNationalDefense Authorization Act for Fiscal y 


4959Fed. Reg. 31,584,31,585 (1994) (to be codified 48 C.F.R.
pts. 21 I. 227.252) (proposed June 20, 1994). 

X'ld. 
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or processes developed exclusively at private expense, a con­
tractor must notify the government if it submits data for items 
or processes developed with a mixture of government and pri­

(n vate funds.76 

Typically, the contracting officer may negotiate only for 
standard d a p  rights (unlimited, limited, or GF!LR)?7 If the 
contracting officer agrees to!limited rights or GPLR, the 
agreement must set a specific duration of the limited rights or 
GPLR (between one and five years), after which the govern­
ment receives unlimited rights.78 The chief of the contracting 
office must approve any limited rights or GPLR lasting longer 
than five years. Also, the chief of contracting must approve 
any agreement for nonstandard data rights.79 

The DOD's proposed rules would eliminate the requirement 
to negotiate the technical data rights in B Fixed funding cir­
cumstance. They provide that the government receives gov­
ernment purpose rights for five .years and thereafter has 
unlimited rights in the data.80 The contractor would not be 
required to negotiate any different data rights. 

Severable Items 
- 8  

Even though the government may>havean entitlement to 
unlimited rights in the technical for a given item, that 
item may contain components tha ontractor (or a subcon­
tractor) developed exclusively at private expense. In  that 
instance, the government receives only limited rights in the 
technical data for those components. If the contractor devel­
oped the corflpouent with a mixture of govemment funds and 
private funds, thb govemment must negotiate with the con­
tractor for the rights in that &ta-at least under' the current 
DFARS. In  short, the contractor does not lose its rights in the 
technical data for a compoyent simply because it must incorl 
porate the component into a larger item developed for the 
government.8' 

76DFARS 227.403-7O(a)(lKii); 252.227-7013Q). 

SBIRProgram I 

The Small Business Innovati pmentAAct of 1982 
created the SBIR Program.82 This statute seeks to stimulate 
small businesses by strengthening their ability to reap the ben­
efits of their own research and development efforts.83Among 
other things, it requires the executive branch to assist small 
business concerns to obtain the benefits of research and devel­
opment performed under government contracts or at govern­
ment expense.84 

The rules governing rights in technical data under the SBIR 
Program are largely the same as those for any other technical 
data. However, some important differences do exist. The 
government generally receives only limited rights in technical 
data developed onder the SBIR Program for four years follow­
ing project tompletion. At the end of the four-year period, the 
government receives royalty-free GPLR.85 If the technical 
data pertains to an item or 'process developed exclusively at 
private expense, the government receives only limited rights.? 
Nothing in the legislation shortens those limited rights to four 
years.86 Additionally, the contracting officer may allow the 
contractor to hold the copyright in the data, so long as the 

' government receives royalty-free useI of the data.87 

However, the SBIR Program 'lists several exceptions to the 
limitations on the government's rights. The government may 
disclose the technical data outside the government as follows: 

tion:88 or 

b>when the"contra sents in writing 
> .to additional disc10sure.8~ 

Furthermore, the government has unlimited rights in 
4 <, 

f" 


77Id. 227.403-70(~)(4).The DOD's proposed rules would eliminate this limitation. See supra note 70 and accompanying text. 
. i 

78 Id. 227.403-70(~)(3). i 


791d. 227.403-70(~)(4). 


so59 Fed. Reg. 31,606 (1994). 


81 See Bell Helicopter Textron, ASBCA No. 21 192.85-3 BCAq 18,415.at 92.416. 


82 15 U.S.C.5 638 (1988 & Supp. IV 1992). . i  1 


83Id. 4 638(a) (1988). 


UId. p 638(b)(2)(1988 & Supp. IV 1992). , 1 


fiDFARS 227.405-79(b)(2). 


86Id. 227.405-79;252.227-7013 (Alternate 11). 


'7 Id. 227.405-79@)(3). 


sgld. 227.405-79(b)(I)(i). 


Wid. 227.405-79(b)(I)(ii). 
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(1) form, fit, and function data (pertaining to receive the equivalent oEunlimited rights in any 'technical data 
items delivered under any government con- that: i r 

t . " , <  ! / 

changes to goyernment ,furnisheddata); and 

(4) technical data otherwise publicly avail­
5. I able (or that,the contractor has ,previously,, 
i @isclosedwithout restriction).w' ~t 

* / I  ! 1 , . I 
The DOD's proposed rul 

righp unger the SBIR progr e proposedAruleswould 
retain the government's current .unliqited rights in four types 
qf data. They also would retain the current DFARS provisions 
granting the government *onlylimited rights i 

,epc,@sively at priv 
reated similarly as data devel­
ent and private funds.91 The 

''SBIR data rights" (which 
se rights) for five years fo 

project completion. At the expiration of the five years, the 
government yould receiye ghts in thedata.92 , 

, i i  k z r h  

ercial Items U d e i  the ProRosed Rules 

Under the cuyent DFARS part 7 ,  the foregoing principles 
rmination 6f techni daia rights applies equal­

ly to commercial and noncommercial items.93 The DOD's 
proposed rules would carve out, however, special treatment 
for commercial items."'The DOD wbLld ayquire only \he same 
technical data regarding a commercial item as does the gener-

The D ditional techniFal dat?,al p~blic.9~ 

only if the data w er installation,' mainte­

nance, handling, or repair of the commercial item, or if the 

data described a modification to the commercial item to meet 

the requirements of the government solicitation.95 I n  any 

event, the government generally would receive only the equiv­

alent of limited rights in  any technical data i t  ultimately 

receives regarding the commercial item. However, it would 


9old.252.227-7013(b)(Alternate 11). 

9 I  See supra note 80 and accompanying text. 

9259Fed.Reg.31,615(1994). 

93Seesupra notes 68 through 92 and accompanying text. 

"59 Fed. Reg. at 31.587. 

95 Id. 

g6Id.at 31,612. 

97 DFARS 227.403-7qa); 227.403-72; 252.227-7013. 

9RId.227.403-70(a);252.227-7013(j). 
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u I '  (3) are a cottection or change to technical 

ernment; or ' I  I 

(4) have been ptbvided totthe Government 1 1 ' 4  

I under a pribG.tohtract or licensing agree­
')(. ment throughswhich the Government has J 

acqu\rbd [the equiVaieht bf unlimited !. 

ctions on government use 
of'its technical data'.w 'If 'h fhj do so properly, the govern­
hint receives bnlimhed '&h he contractor restriits the' 

ing the proper hotice and marking procedures! 
I , I i ' 1 ,  I / 

' Notice ­
' , i j ' , i  j ' s 

. A contractoi'lhst>notifythe'cb 
restricted tecfinjkal dat& ;hat is,' technical data in which the 
government should not have uniimireb Prights.98 Specifically, 
the contrach'must ribtify' the government of 'any technical 
data'bertaihing 

' \ I ( 1  , I I ' t  I ( , , "  " 

'(1) developed exclusively at  private" 
expense, ._ .. - . - . . 

to items 6: 

( 2 )  developed ih phtt at private expense, or e ' 
' . ) I f . '  3 ,  

) develo 
expense, but for which the offeror ot con 

- I - I / 

, , :  ..;. 

II 
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- -  

I tractor requests exclusive commercial rights I 

I , ( ie , ,GPLR).N 1 , 

' ! '  . 
LF1 

The DOD's proposed rules are less detaile 
would require the contractor to provide notice of technical 
data "provided to the Gpvernment with restrictions on use, 
modification, reproduction, release, or disclosure."1" 

The DFARS prescribes minimum contents for the notice, as 
well as a format for the representation which the notice must 
contain. The contractor must represent that the information 
contained in the notice is current. accurate, and complete to 
the best of its knowledge and belief.10' 1 ' _ '  I '  

Under the DOD's proposed rules, the notice would be 
unnecessary for technical data regarding commercial items. 
The data rights in such data would be enumerated in the 
DFARS, they would apply to the technical data by operation* 
of law, and the contractor would not be required to repeat 
them in a notice.102 

I 1 '  

The contracting officer maintains a list of all restricted tech­
nical data and incorporates it into the conuact.103 The con­
tractor has a continuing duty to notify the government of 
technical data restrictions,Iw therefore, updating the list is an 
ongoing process, subject to validation.105 The contractor's 
notices serve as the basis for the list. The contracting officer 
lists any data for which the contractor asserts a restriction, 
unless the contracting officer questions the, restriction. In that 
event, the contractingofficer leaves it off the list, but must ini-s 

, Marking the Data 

Although the contract may contain a list of restrictid tech­
nical data, the contractor must do even more to protect its 

IT59 Fed. Reg. at 31.591. 

101 DFARS 227.403-7qa) 

1mSee 59 Fed. Reg. at 31,587- 7 I 

'03DFARS 227.403-7qb); 252.227-7013(k). 

lm/d.227.403-70(a)(4). ' 

rights. When it delivers the data to the government, it must 
place a legend on the data in a format prescribed by the tech­
nical data rights clause. The contractor also must indicate 
with specificity which portions of {he data are subject to the 
restriction by,circling, underscoring, or noting those por­
ti0ns.10~ Like the notice requirement, the DOD's proposed 
rules would eliminate the need to mark technical data regard­
ing commercial items. The data rights would apply by opera­
tion of law and the contractor would not be required to repeat 
them in a legend affixed to the data.'? ~ 

If the data arrives unmarked, the government may presume 
it has unlimited rights in the data.lw However, the contractor 
may request permission within six months after delivery,to 
add the restrictive markings to the data, at its own expense. 
The contracting officer may permit this action, if the conyac­
tor demonstrates that the omission was inadvertent, establish­
es that the marking is valid, and relieves the government of 
liability with respect to the technical data.1'0 

The contractor and its subcontractors must maintain, ade­
quate procedures to insure that they use restrictive markings 
only when authorized by the technical data clause."I 

1 1If a cpntractor submits technical data with respictive mark­
ings that do not conform to proper content and If0 

government nevertheless complies with the appropriate 
restriction. The government notifies the contractor that it 
must correct the markings. If the contractor fails to do so 
within sixty days, the government corrects the markings at the 
contractor's expense. These corrections are not subject to the 
validation process.112 , 

If the contracting officer quest the validity of a restric­
tion asserted in a marking, the contracting officer may chal­
lenge it  under the validation procedures described del0w.1~3 

I <  

,I ! 

' I *I. , I . f . i i  . ' I  

I \ /  

f­

105ld. 227.403-7o(a)(3)(ii).See infra notes I16 to 120 and accompanying text for a discussionof the validation process. 


lo6DFARS227.403-7qb); 252.227-7013(1). 


IM Id. 252.227-7013. 

. ,  

IO8 See 59 Fed. Reg. 3 t ,587(194). 


logSec DFARS 227.403-72(c);see olso Bell Helicopter Textron. ASBCA No. 21 192,85-3 BCA q 18.415, at 92,427. 


"'Id. 227.403-72;252.227-7018. I . 

112 Id. 227.403-72(e);252.227-7013(f)(2). 


113id.227.403-72(d);252.227-7013(F)(I). ) i i 
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I *  Excess Restrittian :!!>*I I 

4 4 1  1 ,  4 1 )  i : ,  ' 
A contractor does not lose protection of Its technical bata in 

components it develops exclusively at private expense.l'l4 
However, a contractor 'should be &ireful not to excessively 
iestrict the data. For example,it shoutd not place a res thive 
legend on 'an entire technical data submission when only pbr­
tions of i t  merit restriction.' When'faced wiih such excess 
restrictions, the contracting officer should ask the contractor 
to narrow the restrictions to the spdcific data concerned.115 

1
lng a Res&?ction: The Valida SS 

I *  

' I  The Refom Act established a procedure'for the contractiri'g' 
officer td follow'when that individual has 're 
contractor's'restriction. ' j  ' 
- "  , I  .,Lj I * . I I 

' I11 ' Reviewing Restrictions ' ' ' U. ' 

t should review every restriction that a con­
i& technical data. The t e d w  bhould cake 
hhnce of the data, but (ho later than three 

years after knal 'payment or.three years bfter dellvery of the 

government without restriction, or' . 

1 1 '  I ?  

Prechallenge Request for Information 

Prior to challenging a restriction formally, the contracting 
officer must request for the contractor to provide sufficient 
information to explain its basis for the restriction. If the con­
tractor fails to respond to the prechallenge request within a 

?reasonablk period, the contracting officerichallenges the 
restriction. If the contractor responds but provides'insufficient 
information, the contracting officer should request additional 
information. The DFARS does not specify how many opdor-

~ 

tunities the contractoi should receive to 'supplement its infor­
mation. It merely indicates that the contrdcting officer should 
provide the contractor a reasonable time to supply information 
sufficient to justify the restriction. If after receipt of the infor­
mation, the lcontracting officer determines?that reasonable 
grounds exist to question the restriction's validity, and that 
continued adherence to the restriction would make subsequent 
competition impracticable, the contracting )officer challenges 
the restriction.117 

1 Issuing the Challenge ' 1  
1 li 1 P I 

'The contracting officer challenges the restriction by written 
notice to the con1ractor;stating the grounds for the challenge 
and requiring a response within sixty days. The contracting 
officer informs the contractor that any previous contracting 
officer's final decision within the preceding three years­
upholding the ,\nalidityof the restriction after.thallenge-is 
sufficient justification. *Thecontracting officer also informs 
the oantractor that 'fa-ilure to respbnd to the challenge ,will I 

result in a contracting officer's final decision under the dis­
putesclause.ll* I I  1 1  L 

Deciding thecase ' I ' , I ~ ' 7 

I '  '{ 1 * 1  
1. .The:disputes clause erns the iemainder of the validations ­

procedured (ThecohCiactor's respond to the challenge is,a 
claim under the disputes clause, so the contracting officer1 
issues a final decision within sixty days.119 The contractor 
must establish its entitlement to the'restriction by clear and 

fied the jurisdiction of the Armed Ser­
vices Board of Contract Appeals (ASBCA) and the United 
States Claims Court (Claims Court)lz' over appeals regarding 
data rights claims by making them disputes within the mean­
ing of the Contract Disputes Act of 1978 (CDA).I2* Prhr to 
the Reform Act, the ASBCA and the C1 
putes over technical data rights differen 
the contractor essentially sought equitablk relief, seeking a 

'' IIr4See10 U.S.C. Q 2305(d)(4)(1988); DFARS 227.403-71(b)(3);seealso Bell Helicopter Textron. ASBCA No. 21 192.85-3 BCA q 18.415,at92,416.1~, 


I l5See Bell Helicopier Texrron. 85-3 BCA at 92,428-29. 7 I l i  : ?  


. 

I IbDFARS 227.403-73(a). ~ , \ '  

I"Id. 227.403-73(b); 252.227-7037(~). , I c r I,,\ 1 I 

I "  10 U.S.C. 8 2321(d);DFARS 252.227-7037(d). j 1 1  71 :' ,II 

lISDFARS 252.227-7037. For the disputes clause.see FAR 52.233-I. CL I ' 3 , f l 
( J < r  ,f I 

t*oZodiacof America. Inc., B-220012. Nov. 25, 1985.85-2 CPD P 595. at 3; Wayne H. Coloney Co.. Inc., B-211789. Aug. 23, 1983,83-2 CPD'p 242, PI I .  6 F 

lz1TheClaims Court was renamed the United States Court of Federal Claims by the Federal Courts Administration Act of 1992. Pub. L. No.. 102.572, 6 902, U M  
Stat. 4506.4516 (codified as amended in scattered sections of 28 U.S.C.). 

[ P L ( - r p  9 .-* 1 

IO U.S.C. fi 2321(g) (1988). However, this provision applies only to disputes ansing under contracts whose solicitations were issued after the Reform Act's 
effective date (I9 October 1985). Pub.L. No. 98-525, I 1216(c)(2).98 Stat. 2599. The CDA is codified at 41 U.S.C.I#601-613(1988 & Supp, IV 1992). 
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r' 

declaratory judgment that the contracting afficer erred in Instead; the district court limited its .review to the APA's 

denying the dataprestriction, br seeking injunctive relief abuse of discretion standard. Thus, so long as the contracting 

requiring the #governmentto' honor the cttnntractor's asserted officer's daislon was not 4ubitrary and capricious, ~e deci­

restrictian. or'both. The ASBCA heard these cases. It recogl- sion withstood the district court's review.l** Yet another 

nized Wit it lacked authority'to grant injunctive relief or to &protest to {he General Acco 

drder,s#cific performance,but nevertheless maintained that i t  3drhment sbuiht to use ,pe  technical data in a' 

hdd authority to determinetthe underlying dispute over the Uisihh.' The GAO determined on a case-by­

data &hts.123 TheClaims court. on theother hand, declined case bhsi~,''�iok&er, tvfiether i t  would conside 

to,,hearthese cases, maintaining that it lacked authority to wledged that i t  'lacked authority to 

grantequitable reIief,W 8' No -reportedClaims Court decisiofis trakdng'oficerfrom using the techni­

on this issue after the Reform Act became effective have cal daca'i'n the solicjtatibn'.~30 At the same time, the GAO 

resulted, but it appearsathat the Claims Court would now maintaiiid' thdt it could consider'thkse protests to protect 

accept jurisdiction of such disputes. Its refusal lo acceptjuris- against uhallthorized disdodure of dab, and thereby prevent 

dictioniprior to the Reform Act stemmed from 8 provision that govemmkk liathlity for dainages resilting from the d i s c 6  

Congress consider& for the CDA, but did not include in the sure. The GAO held that it could recommend cancellation of 

CDWSh a 1  version. ' That provision would have granted the the sqlicitation, and resol without using the data, or 

Cldms /Courtjurisdiction to render declaratory judgments in recommend sole source a ,  the contractor who held the 

dad1rights disputes! Because Congress dectined to include in the dhtalf31 Since the enactment of the 

this /language in  the final version of the CDA, the Claims 

Cohopined that (Cdngress, at least ptior:to the Reform Act, test may not be an appropriate 

did1not intend for ?xClaimsCourt to have authority to render 9 action against the government 


ry judgment in these3isputes.13 anadm;nidlfative claim js bore appropriate.132 
I '7f J sar protests on a case-by-case 

efore, contractors had only three approaches by which' ,when'the GAO has seen no merit in 
to challenge a contracting officer's final'decision*on technical a proprietary interest in the technical 
data hghts. One was to appeal to the ASBCR. 'Another I ithout even reaching any dis­
approach was to seek injunctive relief in a federal district 
coutt. asserting jurisdiction under .the Administrative Proce­
dure Act ( M A P 6  to enjoin the govhment from releasingW J 

G Itrade secret in violation of the Antitrust Procedural Improve+f 

men& Act of 1980.127 Under tor can appeal the' 

trick court did not perform de contracting pfticeT:s final decision to the,ASBCAwithin nine­

offic$r's final decision, as th ty days,l35 or to the Claims'Cou i  within twelve months.136 

fohea  when reviewing a fin The government cannot violate the asserted restriction for at 


i 

' ,  I . )  1 .  

SQCANO.36214.89-1 BCAI21,195. I106.959. t 

l*aSee Williams Ini'l Corp. v. United States, 7 CI. Ct.726,731 (1985). 

125 Id. at 729. 

ISAdministrative Procedure Act, ch. 1189. it 1-12,60 Stat. 237 (codifiedas amended in scattered sections of 5 U.S.C.).The code section regarding a righi of 
action inthe district courf for a pvemment employee's violation of the Antitrust Procedural Improvements Act of 1980 is locatedat 5 U.S.C.p 702 (1988). 

i 

In18 U.S.C. 8 1905 (Supp. I V  1992); see a h  Megapulse v. Lewis, 672 F.2d 959,971 (D.C.Cir. 1982). 
I '  

mGmpare Conax Florida Corp. v. United StaIes. 824 P.2d 1124. 1130 (D.C. Cir. 1 
of Navy. g83 F2d 774.78 I (9th Cir. 1989) (finding an abuse of discretion).\I , , I  . , 
'BTyco..fnc. 6-171601. Jon. 7.1972.17 a n t .  Cas. Fed. 

I 1  J 

rahtaGtn.Corp..B-185897. Apr. 28. 1976.55 a m p .  Ge 

I3l/4:  Neff Instrument Cop, B-36236, Dec. 1 I 1984.84-2 CPD q 649.a 31 

"ZQ-DOt, I ~ c . .8-235688. Sept, 28, 1989.89-2 CPDq 28 
CPDq 131. 

I33Se.eHex Indus.. B-243867, Aug. 30. 1991.91-2CPDI 223. Bt 2. 

IwLitton Applied Technology, B-227090. B-227156. Sept. 3.1987.87-2 CPDI219, at 6. I 

I3541 U.S.C.# 606 (Iq88). 
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least ninety days following the contracting offrder's final deci-' 
sion.!Y If the contractor appeals the final decision;dhis stay. 
remains in effect until final disposition of the appeaL'3s' is, ; ' , (  

epception is:a Secretarial waiyer. If the.Secretary of the 
A h y ,  Navy, or Air Force determines !hat urge 

stances prohibit awaiting a final d 
appeal, the Secrytary may waive the stay.'& 

t : r ,  ' ! I1 1 

The stay proiision'did not exis! prior to ,October 1985.!4' It, 
was part'of the first DFARS contract clause to implement the 

lidation process,Fnd weqt'ink effect in,Octo­

undeserved restriction well.beyond the time in which the gov­
ernment would need the data for competition, perhaps even 

elf into a sole source position in t 
I . 

Cdvernment Avoidanc the Validatibn Process "" ' 
, 1 > - , * I 

The'h6tion 'may &cur to a contracting officer to forego the' 
validation process altogether. The contracting officer may see 
it  as an unnecessary investment of time if the contracting off­
cer is unsure whether the government will ever have a need I 

lJ7  DFARS 252.227-7037(0(2)(ii). 

was no stay provision. See 48 C.F.R. 9 

data i n h e  futurk. !dtlditionally~ithecontract­
ing officer rnajrs'eq .a' factical advimtage in(waiting until the 
government needs the technical 'data'atsome future! date: then 
attempt to.use i t  at that time ahd 'deal with thexontractor's I 

objections in thecontext of a GAO protest.{Because the GAO 
has reviewed such prottsts".onIy..ion a case-by-cade basis,145 
the contractipg ufficer mighthope that the GAO would1 
decline to hear the'protest. In any event, the contracting off3 
cer would avdid placing the issue.kfore the ASBCA or the 
Claims Court-or so the contrackingLoffider 

, ' I, r l t  1 ) , i  ,1r: :  

ent GAQ protesr, de 
lacy~vfthis vieiupoint and its resulting pitfalls. This case 
involved a two-phase Air Force contract for development of a 
pulse-to-digital converter system for turbine flowmeter mea­
surement.of fluid flows and rotor speeds during engine .and 
rocket propulsion testing. iIn ithe first (phase of the contract, 
the !Air Force made multiple award;$for design, construction, 
and demonshatibn of la h g I e  channel of:a(thirty-channel:, 
one-step pulse-'to-digital converter,and,Tor a preliminary 4 

design for the ~ ~ t y ~ h a n ~ e l , s ~ s t e m ~ ~ ~ ~second phase would 1 

involve production of 0 workrlbte thirty-channel prototype 
incorporating the features developed in the first phase, When 
the Air Force disseminated'the spiflcations for the prototype 
to potential,offerors:,Q-Dotprotested to ;the GAO, alleging 
that the Air Force included limited rights data that Q-Dot had , 
supplied in  the first IphaSe. -,TheGAO.declined to hear the 
protest, opining that the ,appropriate remedy 
was (en .administrative,,claim or a judicial 

F 

agei,!?l , I  I 1  I , ' , f  I f  ' I , ! 

never invoked the validation process. 
-_- I - - . _- -. 

The GAO's decision does not reveal why the contracting 
-t"cifficer did dot'lrse thei.\ihIidatimprdcedures--it merely lndi 

, ' I f  ' 

DATA,AND COPYRIGHTS, DEFENSE1 4 1 P ~ m .  ACQUlslnON CIRCULAR 86-3 [kp' t  of Defense, '#a$hin&on, D.C.), lMay IS, 1987. at 2: Patents, Dnta;'ahd cOp)l! ' 

rights (DAR Case 84-187).AFAC 87-15. May 14. 1987. of B-1. 
I , JI ,' " i  . A 

l&Kaeser & Blucher.supru note 1. at 238. 

145Seesupra note 129 and accompanying text, F 

1aB-235688. Sept. 28. 1989,89-2 CPDI 280. , ' ! I ,  l t i l  

I

I4'DFARS 252.227-7037. I? 
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cetes that the contracting officer believed the data had become 
public knowledge ,when he used it in the specificAtions.r Per­
haps $he contracting office:thought i t  unnecessary to invoke 
the Validation process under those circumstances. Perhaps the 
contracting officer merely neglected I(Oinvoke it. Perhaps he 
sought to bypass i{ altogether and await Q-Dot’s )reaction 
when he used it in the specifications. 

I r  


Regardless of his motivation, the contracting officer should 
have challenged the restrictive markings when he concluded 
that they were improper and determined that the government 
needed to disseminate the data to other 3offerors. ,Other con­
tracting officers should learn .fromthiscase and not follow his 
example. (Thetechnical data rights clauses require the govern; 
men4 ,tqabideby restrictive markings or challenge them wdec 
*e validation process. Moreover, the challenge should wme 
as soon as the contracting officer concludes that the r~stri& 
tions are pnjustified. because time is  not on the government’s 
side in these matters. Had the contracting officer in @Dot 
waited until three years had passed, he would have, severely 
limited the grounds on which he could challenge the restric­
tionsb149Finally, bypassing the validation process in an effort 
to postpone the issuettothe p t e s t  of a subsequent solicitation 
vsing the data Seems fruitless. Assuming that the GAQ con­
tinues thhq position it miculated in Q-Dot, these types of cases 
ultimately will lflow to the ASBCA or the Claims-Cpurt, 
which isI,w)lere{hey ,wouldgo had the contracting officer,fol­
lowed ,thev,alidationprocedures. .( 

i , I 1 I 
Protecting Data Rights in a 

The Case of Ordinance Devices,Inc. , 
I I 

A recent ASBCA appeal,jnvolving a value engineering 
change propgsal illustrates the risk that a contractor takes 
when itidws not assert its fechnicalddatarights. Ordinonce 
Devices, Inc.150 involved prqcurements of fuse demolition kits 
(FDKs), a component,i,n,mine ,clearing.line ,chargesi In 
August 1984, the Navy awarded Ordinance Devices a contract 
for the manufacture of FDKs. While still performing the con­
tract, Qdinance Devices developed an improved FDK and 
submitted its design to the Navy in a VECP in 1987, The 
P v y  accepted the VECP and modified the contract’s techni­
cal data package (TDP) to incorporate the new design. Subse­
quently, the Navy provided the Army a copy of the TDP for 

149See S U ~ Mnote 116 and accompanyingtext. 

‘aASBCA NO.42709.93-2BCA ’I25.794. 

use in Army.procurements of mine clearing line charges. 
When the Army used the TDP to,pmure mine clearing line 
charges, Ordinance Devicesdiled a claim with the Navy for a 
share of the A m y ’ s  contract,savings. Ordinance ,Devices 
claimed that the Army contract was a future contract within 
the meahing of the value,engineering clause, and that it was 
therefore entitled to a share of the savings realized on that 
contract. The Navy’s contracting officer denied the claim, 
and Ordinance Devices appealed ro the ASBCA. Of critical 
importance to the claim was the definition of the “acquisition 
savings” in which Ordinance Devices was entitled a share 
under the value engineering clause;. The clause indicated that 
“‘Acquisition savings’ means Savings resulting from the appli­
cation of VECPs to contracts awarded by the same Contracting 
office or irs successor for essentially the same unit.7151 This 
definition is the same one found in the current value engineer­
ing clause.152 The ASBCA opined that the Army was not a 
“successor” under the clabse and denied Ordinance Devices’ 
appeal. , i 

, Apparently, Ordinance Devices did not submit its YECP 
with restrictive data markings. and the ASBCA’s decision 
does not recite the facts i n  detail sufficient to determine 
whether Ordinance Devices had a legitimate proprietary inter­
est.( Nevertheless. the lesson that a contractor should learn 
from Ordincmce Devices Inc. is to make the notifications and 
markings necessary to protect i t s  rights in the technical data 
submitted as part of a VECP. Otherwise, it will not receive a 
share ofthe savings if other government agencies benefit from 
the innovation. If a contractor asserts its data rights, the issue 
of whether a “successor” government agency uses the techni­
cal (data is immaterial, because rigbts in the technical data 
replain, the same regardless of which government agency 
desires to use it.153 More importantly, if a contractor submits 
t&Jmical data without markings, it  gives the government 
unlimited rights. Once it relinquishes unlimited rights to the 
government, it cannot normally take them back.’” Converse­
ly;,the govemment is bound by any data restrictions that the 
contractor asserts unless the contracting officer invokes the 
validation process.155, 

Ifa contracting officer receives a VECP with restrictive 
markings on it, the contracting officer should act on it pur-: 
want Lo :the technical data rights clauses.156 The contracting 
officer should do so primarily because the clauses instruct the 

1 

~- . ­

1 < 

~~IDEP’TOF DEFENse A a p u S r n O N  Rec. 7-104.W~)DEFENSE, (ASPR 1976cd..rev. Oct. 20.1982)(emphis  added). 
* _  I 

‘5*FAR 52.248-I .  
I 1  

153The Reform Act establishes rights of ”the United States“in lcchnical dnta. IO U.S.C. 0 2320. The contract clause establishes the rights of ”the Government” in 
the technical data FAR 52.248-1.n 
IySec supra notes 109.1 IO and accompanyingtext. 

‘5’DFARS 227.403-7O(b)(l). 

‘%Id.252.227-7013;252.227-7037. 
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contracting officer to'include the data on ,thecontract's list of 
limited rights data, or in thealkrihtive b begin the validation 
procedures. Additionally, if tthk-contracting officer does noth­
ing, and waits until the three:year period;to'challenge the 
asserted data restriction expires, the contracting 6fficer limits 
the grounds on which lhe contracting officer can challenge the 

I' Even If a contractor does noobeliede that it can restrict the 
government to limited .rights in' its(VECP's technical data, i t  
stilj can seek to negotiate some !imitation on the government's 
rights in the data. If the technical data pertains to'an item'or 
process developed with a mixture:of)governmentand private 
funds, the government normally is required to negotiate the 
data rights. If the item or process was developed solety with 
government funds, the government has the aption to negotiate 
the data rights, despite i ts  entitlement to unlimited rights.ls* , 

'13fthe'government is not rkquired tto relinquish any .data 
fights, should i t  do-sb? IThe advantage to doing so i$ to 
encourage a cohtractor to develop better attdkhkaper product! 
that meet the government's needs. If a contractor?submits the 
technital data as part of 'a NECP, it must believe that 4 dill 
save the government mbney, because a VECP by definition is 
a proposal that will reduce the'overall projected cost of the 
contract.159 If the government c6nsistently refuses to relin­
quish data rights, contractors'hay perceive few incentives to 
develop more efficient methods of supplying goods (and ser j  
vkes. A contrhctor would not be eager to undertake research 
add development if it believed that the government &odd 
place'the resulting<technical data in the public domain.' The 
contractor would only hdve incentives to provide precisely 
what the government required and nesler suggest better ind 

tCheaper alternatives. 11 
.. ,, 

mhe disadvantage td the government:of I'elinqufshhtgsome 
data rights to the' kontractor is that the governmentmay loek 
the contractor into a sole source position fot subsequent adqui­
sitions. Common sense dictates that competition encourages 
lower prices, whkreas a monopoly provides fewer incentNes 
to keep prices low. '*A'contracting officer Who contemplates 
relinquishing data rights should consult with the using organi­
zation in an effort to predict what the government% future 
needs are for the goods or services, and how soon the govern­
ment may need them. If the government anticipates similar 

157See rupra note I 16 and accompanying text. 

acquisitions .in 'the near future, Ihe cbhtracting officer should 
consider klinquishing data rights foi only a v e d  shod +nod 
of time: or not at all. If the government does notforesee such 
acquisitions in the !near future, relidquishing data hghts fdr'a 

~longer'periodmay be In order, to permit the 'contractor to 
exploit the innovation 

I ' 
' 

The Section 807 Committee's goal in d 
DOD's prop&dmles on,technidal data rights was to strike k 
balance between data developers' and data users' inteiests in 
such 'a wayas to encoufage cbmpaniesito offer new technolo­
gy KOIthe DOb,I+O Probably becausk is Viewed the burrent 
tuiewas a 'disincentfveto contractors to prbvide new techdolo­
gylta WDOD,J6Jit tilted the current balance jn the'contraci 
tots' favor. The rulesit has developed limit the DODs access 
to'eertain technfdal data, ,and create additional limitations ion 
tht government's tights in other technical data. 

1 . 
< ' ,# I  - , 

:For technical data regatding noncommercial itkms;'the pr& 
h sed  rules offer something for the governmeht as 'well as for 
Iha'contractor.'On the one hand, the eight types of technical 
data in which the government always received unlimited rights 
woufd expandJslightly. In three'of those sypes, th'e rules" 
wodd etiminate'the caveat that the databindJt%e"'rquiredfot 
thekfirformance of a gokernment cowadt-oi guikontr;lct:l62 
Alternatively, the contractor would receitre &much-srronger 
bargaining position in regard to technical data for an item or 

h process developed h t h  a mixture af go9bmmeniand contrac­
tor's funding. No longer would the contractor be obliged to 
negotiate the technical data righg kith the government. The 
prdposed rules would establish government purpose rights in 
the datasfor five years;'the condctor wddd'bd free to limit 
the'government to thoke rights and could refuse 'g6vernment 
requests to negotiate! alrehquishment'bf additional rights.163 
The Contractor thereby could place 'itself in an exclusive 

the innovation fork 

items . . . developed or regularly used for 
.-.­

other than governmental purpos& that­
c r  hm, ) I  I 

r ' J - 1 ,  I '  I : , ' I  I .  <.I I '  

l5sSee supra note 69 and accompanying text. 

I , 1" 
I aSee  supra note 53 and accompanying text. F 

lnlSeesupra note 52 and accompanying text. I t L ~ I ) I I I : 2 1 '  

lnzSeesupra note 68 and accompanying text. 

I6?Seesupra note 80 and accompanying text. 



- (i) Have been sold, leased, 
public; or, 
J. ' I 

(ii) Have been offered 
, license to the public; or, 

(iii) Have not been offe 
I licensed to the public 

I for commercial sale or license in time to sat- I 

isfy the delivery requi 
tract. . . . '64 

i
i 

If an item or process is com 

the detlnition-and ihereby lcreateia limitation oh the govern­
ment's technical data rights. iFurthennore.. the contractor need 
not worry about a result similar to that in OrdinunceDevices 
lnc.,l67 if i t s  VECP proposes B commercial itemior process, 
because notice and marking would not be necessary to pre­
serve limitations on the go ent's use of. the t 
data. , I  ' ' 1 

a . I 1  

i I " 

Conclusion I[: % 

. This article explains the statutory and regulatory provisions 
through which the government, particularly the DOD,seeks to 
achieve cost savings while balancing the government's inter­

rights in the technical data related to i t  would be severely est in competition with a contractor's interest in exploiting its 
restricted. The government would receive unrestricted rights own innovations. When a contractor submits a VECP,it 
in a very limited portion of the technical data-primarily the seeks a share of the money i ts  idea saves the government. At 
technical data that the'cantractor desired to release to the pub  the same time, the contractor wouldI lic.165 Moreover, the hntractor would not be required to noti- tion from its competitors, so that it may exploit its innovation 
fy the government af restricted uses nor place restrictive to the maximum extent before the innovation enters the public 

I
1
I legqnds on the data to-preserve its rights. The restrictions . domain. The essence of an innovation 1 

would apply by operation of law.lM Finally, the contractor data that explain it. Therefore, the contra 
need not take a position at the outset as to whether the item or the government's ability to disseminate that technical data. 

~ 

process is commercial. It could wait to see what uses the gov- The government's rights in the technical data associated with 
I ernment intends to make of the technical data. Whdn the gov- a VECP, including rights to disseminate the data, are the same 

1 ernment attempts to disseminate the technical data, the aS its rights in technical data generally. The various rights 
I contractor could then assert that the item or process is com- appear in DFARS part 227, along with a validation process 

mercial. The government could thus be faced with limitations- I designed to resolve disputes over technical data rights. 
on use of the technical data, and resulting damages claims if it , 
disseminated the data contrary to its license. 

r" 
ntractor &forining a contract coniaining a value 

enkineering clause. the proposed rules waul an incei: 
t iv t  to propose commercial items or pro5es ECPs. ,If 
the contractor can fit the item or prkess it proposes within ttie 
"commercial" definition, it can limit the go6emhent's 'useof 
the technical data that describl it. Because the 'definition 
enkompasses prospective,usesof h e  item br process, the cob­
tractor need not limit itself to'proposing items of @oc 
that have already been put to commercial use. The 60'1-1 
can put a new item or process to codmercial use'before ii 
cddpletes performance of the government 

er & Blucher. supru note I: at 238. 

5688. Sept. 28. 1989.89-2 CPDq 280. I 

so dation process, with its stay provi­
sions, strikes the balance too f? in the contractor's favor.168 
Surprisingly, there have been no 'reported cases before the 
ASBCA or the Claims Court involving appeals arising from 
the'neh vali'dation procedures. The only reponed technical 
datanghts case involving a contract awarded after the Refdrm 
Act was imblemented i n  the DFARS i s  @Dot, Inc. fb9-a 
GAO protesf.170 If the stay provisions are such a powerful 
weapon'for a contractor's arsknal, i t  seems Surprising that 
none have put them to use. Q-Dor dem 
exfdanatidn for the absence of repotted 
d6nuactisg officers seek to avoid the validation'process alto­

17W1herreponed eases postdating the Reform Act invdfved contmhs that pkdated the Refotm Adt. See Dowty Decotb"c.'v. bep&t of NaG, 883 F.2d774. 
775 (9th Cir. 1989); Conax Florida Corp. v. United Stntes, 824 F.2d 1124. 1126 (D.C.Cir. t967); Ford Aerospace & CammuJcations,Corp,,ASBCA No. 29088. 
88-2 BCA q 20.748, at 104,829; Hex Indus., 8-243867,Aug. 30, 1991.91-2 CPDq 223. at 2; Del Mar Avionics, B-231124. Aug. 25,1989.88-2 CPDq 180. at 2, 
affd on reconsideration. 89-1 CPD1 131; Litton Applied Technology. B-227090. B-227156, Sept. 3. 1987. 87-2 CPDq 219, ai 3; Zodiac of America,-3-220012, 
Nov. 25. 1985, 85-2 CPDq 595, at 2. Two cases postdating the Reform Act regarded the same technical data (technical drawings). and the decisions did not indi­
cate whether the contractor supplied the data under a contract that predated the Reform Act. hgersoll-RandCo..B-236495.Dec. 12. 1989 89-2 CPD1542; lnger­
soll-lmd CO.,B-236391. Dec.5, 1989.89-2 CPDq 517. 
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soning. Seeking to avoid the process affeh no tactical advan­
tage to the government and Serves only to postpone the 
proceSs.l7' 3 Furthermore,tinvoking the process at a later time 
can seriouslyjeopardize the government's data rightdJn 

I , . 1 ' [ '  1 '  

I: -Pllternatively. a contractor that does not aggressively assert 
and defend its rights in technical data submissions runs the 
risk of losing any return on its innovative ideas, as happened 
to Ordinance Devices.173 f 

The essential lesson gleaned from Ordinance Devices and 
Q-Dot is that the technical data rights assertion and validation 

I > v ~ , l  

I 

' 
I7ISee h p r a  ciote 147 and accompanyingtext. 

r73see.supra noted 150 to 155 and kccompanyinglext. 1 

; l l i ' J  I . * I 

processes are facts of life that contractorsand cohtfacting offi­
cers cannot ignore. They apply to VECPs as 'much as they 
apply to data submissions required as a deliverable under a 
DOD contract. Neither contractors nor contiacting officers 
can afford to remain silent when technical data rights are at 
stake-each must act to protect its rights. A contractor risks 
losing important rights in  the technical data it submits with a 
VECP if i t  fails to properly assert them, and a contracting offi­
cer risks losing government rights i n  the technical data if the 
contracting officer fails to examine the contractor's data rights 
assertions and promptly challenge them if the contracting off­
cer believes that the assertions are unjustified. 

I 

1 1 . 

j , 

Managing to Lead I 

Colonel Jack F: Lane, Jr. r (  1 1 

~ 

n 

Recently the Brookings Institute published a study,entiied 
"Improving Government Performance."' One major recom-
Fendation was for top federal officials to promote a,cplture 
that ,values a proactive, problem-solving attitude in place of 
[he reactive, problem-avoiding attitude that too often domi­
nates bureaucracy. A contemporary study by the Families 
Work Institute,fovnd that workers today are less pilling 
make sacrifices for work and, instead, desire to devote more 
time and energy to their personal lives.* On the positive side, 
the study found that workers place a high value on the quality 
of their work and work environment-the latter in terms of 
support, open communications, and flexible scheduling-as 
well as on pay and advancement. More importantly, the 
workers studied were most likely to care about the success of 
their organization when they had good relationships with 
managers, did not have to choose between their work and their 
personal lives, and felt that they have an opportunity to 
advance. 

4 Iudge Advocate General (JAG) Corps managersTjudge 
advdcates, warrant officers, noncommissioned officers, and 
: 1, J C1I J I I I ! '  ' c  

* .  

1 I I 

civilia?s-need to aware of studies like those mentioned 
abovq, ,,Whil{,the,pilitary iq,a unique environment, the sol­
diers and civilians whom JAG managers 

ty in general, and bring with the he work attitudes 
from ttbei; families and civilian work experiences. 
an Anny career can be yery demanding-kfiep at the 
of fanlily life-and many young soldiers, including 

judge adyocates, leave the service because they, feel vnful­
filled or resent the highly structured military environment. 
Therefore, JAG managers need to constantly reassess t 
management styles in light of emerging management lessoqs 
if the JAG Corps'is to remain efficient and'effective into the 
next century. 

A good starting point for this reassessmentAjs with one's 
management goals. Among those used by judge advocates at 
various times are: retaining the best people, ensuring the 
opportunity for professional development, providing a profes­
sional work environment that promotes pride in the military 
practice of law, and being competent, confident, and caring 
managers. In light of changes in the Army workforce because 
of downsizing, new societal attitudes about work, and rapid 
technological changes in the military workplace, goals such'as 
these will present re41 challenges for JAG managers. The 

toblem .with goals is that they are simply
' I L I 
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achieved; the real trick,$ to determine the means by yhich 
they can be achieved. To be successfu], managers adopting 
these goals ,must develop pervonal management styles, or -, 	philosophies,,to help them cope with the challenges in their 
particularorganizations 

1 

When teaching at The Judge Advocate General’s School in 
the mid-1970s. Lieutenant Colonel (later Brigadier ,General) 
Del O’Rozkk used to tell judge advocates “If you c 
don’t worry-you’lt manage somehow.” This quip 
ed the often distracting debate over the relationship between 
management and leadership-m Army officers “managers” 
or “leaders?” But must tension really exist between these two 
roles? “Management,” as I learned at the Command and Gen­
eral Staff College, is both an art and a science. Management 
is an art b&ause it requires skills acquired through ;experience, 
study, and observation, and a science because it relies on 
accumulated knowledge, systematized and formulated in ref­
erence to general truths or laws. Management can be defined 
as the prdcess of planning, organizing. leading, and control­
ling the work of organizational members and of using all 
available resources to reach stated organizational goals? 
More simply, management i s  the art of getting things done 
through people. In 4he final analysis, leading is a necessary 
ingredieit of management. * In behavioral science terms, 
“leading’: means “motiviPing,” which is a primary function of 
managers.. If the manager,cannot motivate workers to achieve 
desired ksults. then plans, organizations, and controls can 

P 
become meaningless. 

I . , .  ‘ I 

evelopment ctive managers is central 
success pf any ‘organization,.according to Peter,Drucker,,a 
leader in,modernmanagement theory.4 According to Drucker, 
as managers become more effective, they raise the perfor­
mance level of the entire organization. Furthermore, Dwcker 
f in& that this bas become more vital because work has 9 

changed from manual labor to knowledge work, which means 
that management’s,focus.has shifted from efficiency-exem­
plified by tiqe and motion studies-to effectiveness-that is, 
getting results. This management focus shift is relevant to the 
management of a JAG office. Like so many other aspects pf 
work, effectiveness is a learned habit, the development of a 
compleq set of practices, To be effective, managers,must con­
sider how their time is spent so that they can concentrate on,, 
areas where real results are possible, build o m  their own and, 
others’ strengths, and gear their efforts to results. 1 

Time and Priority Manage 

Have you ever gotten to the end of the day and wondered 
where the time went?, Did you find that all those,things you 
planned, on your way to work, were still not done? If this 
happens on a regular basis, you have lost control of your time! 

m 

. 

ffective managers in  a knowledge-based environment 
t focus on results. Judge advocate managers must have 

time to direct theirrvision towards results, finding and elimi­
nating time-wasters. One -of the biggest time-wasters is doing 
your subordinates’ work-if not for them, then with them. 
When a subordinate ir struggling with a task and seeks further 
guidance, the manager too often unwittingly assumes the posi­
tion of coworker. The manager then becomes directly respon­
sible for the results or progress of the work, abdicating the 
management role for an action ofticer role. Thus, he or she no 
longer has time to manage. One way this happens is for the 
qanager to “redo” everything the subordinate does. Unfortu­
nately, few actions impede the development of junior soldiers 
or civilian employees, or stifle their desire to strive for 
achievement more than to have the branch or division chief 
rewrite every letter, memorandum, or brief so that it sounds 
like the chief wrote it. 

I , 

While JAG managers may not be able to do much about 
+eitherboss-imposed (we all work for a commander or other 
superior) or system-imposed time-wasters. they can avoid 
adding to them for their ,subordinates. Managers should not 
have meetings just for the sake of meetings; weekly staff calls 
in a small JAG office where everyone talks frequently to each 
other may not be needed for information flow or be produc­
tive in terms of positive results. Further, do not have people 
attend meetings if the subject is not of concern to them, 
because this wastes their time. Let people know the subject of 
the meeting ahead of time so they can come prepared and, if 
feasible, distribute a “strawman” proposal ahead so that atten­
dees come to the meeting focused on the issues. Many times a 
manager needs to meet with only one or two people in a sec­
tion, Rather than plan, a meeting to be held in the manager’s 
office, the manager should go to the work area. This allows 
the manager to see what is happening in the section, to inter­
act (even minimally) with a variety of workers along the way.5 
and to save the subordinates’ time. 

l l ( i .  . I 

i,Another time-waster is requiring voluminous reports or sta­
tistics. I Many managers receive information that they never 
use, either because it is so detailed that it is more than they 
can easily assimilate or because it does not help them focus on 
their primary function of achieving organizational results, 
Consequently, managers are wasting their subordinates’,time 
i s  preparing these reports. Judge advocate managers at differ­
ent levels require different types of information, with different 
degrees of detail. For example, staff judge advocates (SJAs) 
have a responsibility to ensure that they request no more 
infomation about the claims operations than they need to 
ensure that the goals of the claims program are being met. 
They also should ensure that their chief of claims is receiving 
and acting on more detailed information, appropriate for direct 
operational responsibility. 

1 

ed on thoughts geAe&ed by this management primer. 
I 
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I One of the secred of effectivehesslismncentration*at is, 
allotting sufficient time 'to work on d pmjectso that it is not 
rushed to completion !prematurely: rEffective :hanagen con­
centrate on one thing at a"bhe'kb.;that \heir thoughts do not 
become' huddled, 11 They also selew'those matters that they 
believe need their mention and time, and.do not allow outside 
pressures to dictate what is given priority. T�3ecausethe'typical 
JAG offici: is a'highly reactive envircmmd7h, this is not easy. 
Judge' advocate managers 'at all levels in the office need io 
work at minimizing reactive time and maxiniizhg active time![ 
One method is to ensure proper delegatibtr; so that action affi-' 
cers are empowered)to act independently-under broad guidl 
a n c a n  routine matters that do not need the SJA or chiePs 
direct input and supervision. I '  1 I 2 1 '  

I .  , , I " I i -1 

Managers must avoidIkoming captives of the past. The 
effective manager does not rely on the ststus quo, bht mdv&! 
on to what must be done to succeed tomorrow. This manager­
ial attitude allows fob hew ideacand-activities, bncouraging 
creativity in achieving results. PeterlDtucker stated, "An 
organization which just perpetuates todayrs level of vision,' 
excellence, and accomplishment hi's Ibst the capacity to adapt)l 
And since the one and only thing certain In human affairs id 
change,'it !willmot be capable ofslrrvi-(.al in a changed tomoc' 
row.y6 The JAG manager who accepts "we've always done it) 
this way", as the. answek for an'btherwise Unjustified office ' 
procedure or practice ultimately i b  doomed to 
takes of his or herpredecessors. ' 5  ' 1  , ~ ) '  

J 

- Effective JAG managers not bnly knbw and use rheir,own ' 
strengths, but know and use their sdbotdinates' strenghs 'as 
well.' Too oftkn'managers focb4 on 8 soldietb'br civilihn 
employee's weakness and 'seek to put the ihdividual in B posi­
tion where' that weakness is inhirnizdd; Zlhf6rtunateIly. this' 
can result in that person's strengths Wing'wdted. The SJA or 
branch chief interested in achieving results will assign person­
neLtolpositians where their strengths can both be best dtili2kd 
and be challenged to develop to their fullness, No SJA rightly 1 

I I l l i  3 

I ' J I  ( 1  f j  \ ' I  

Judge advocate managers responsible for offices'tvith ciJil- 1 

ian employees. and who .can dtrdcture the organization 'bti. 
civilian jobs therein, must &l.oid!tewriting'j&bdescriptions' tu 1 

meet the peculiar talents or strengths of .a phticulat'emplo-yee.'. 
Civilian job descriptions are supposed to be objective-Lthat is,< 
focused on tHe role thatithe position playsiinshe organization. ' 
The manager's job is to find the right person fur'edth-job. 
When a JAG managers 

I 1  I ' I  

QDRUCKER,supra note 4. at 57. 

ficdar ~~v7lian"emplb~ite,~~spec~ialJyone with ekckptional 
eAperti$e?ythe kjrgahleatioh 4s 'd63me"dto':fail when that 
emplbyeb l&vei:' Findin'g 'Sothtont who "can"perform at the 
same tewl Irscally k 'unlikely:jrliltl"matery'the Stndnhger 6ust ,­
reorganize to meet the new circumstantkd: LvirhicA disrupts 
operations. 

sirehgth, the effective TAG m a n a g e h  hketing b n e  of ihe 
Corps' ~oaTd4evelopingdubordinate's! dut 'more is required 
thah simply hatching individual strengths &itfi duties. The 
position should -be one that 'challenges fhe 'subordinate to 
grow, expanding these strengths ind, if possible, overLomhg 
weaknesses. For example, an SJA rnhy'assigd'a judge advd 
cat6 'with good research and analytical 'skills, bu 
writing skills, to'the'adrnihktrati-de law,sectio 
she can draft opinions under thC tutelage bf the 
skilled writer. The effectivejJAG managed also takes time to 
cbach and guide1SQbordinates. Such actitiity is'hevdr d'"time­
waster," as long as the manager remzmberk.not to cake .on'the 
sbbordinate's work. 

' r i l I r  ' I  , 

slThesc 7principles* 
obvioas to most SlfAs or major headqbhkters divisidn chief; 
vis-&vis jbnior hction'officers:l IThbbest-seniot JAG 'managers I 
also ide'velop.the1t inlermedC~~e"fbraHch,&ti6h)lmaba&rs! 
That all  managers ate Yelf4dYtbrs;l selfdir8ctirig,.ahd.~an7 
operate on their own, is a myth.@ Etahch21 
need focus, guidance, and feedback if they'a ­
partners with SJAs and division chiefs in ac 
tiona!,'goa:oals. J A% intehedidfe fndinagdrs havd'tbkbw 'wHat 
tHe.seniot JAG "managerfeels i s  imp6rtan't:hM 
are accdmplishing their assigned ksp6nsibilitits?"I'his du'rtUf­
ing df middle managers cimixdk in a Variety'tif kvayg. One i s  
to'ihvolde all managers in a uhit oriorgknizatimi' i'n defining 
t h e h i t W  brgani2ation's.rnission and goils. First-time I 
branth and gection thlefs are dew to thk rilanagement field; 1 

and fdr the.senior manager to Cuhdhct ;periodic pkrsonal:, 
coaching directly'focused on the'kbbordindte'sc'manageheht 
ahd;lead&Ship skillsb(or lack thereof), i s  especially importtht. 
Relying-h Pdinal coLlrses done is short-sighted. A senior ' 
manager!who%ioesnothidg rhore than share "war stories" 
about tnanagttnent pt.oblems or th'e 6ros and cons of managers 
that he cir 8he worked for still pdsseS'ion valuable information 
tdltbeWmtdi6ate that has$ust moved id0 a managerial posi­
tion. The most effective:JJAi? senior mankgers ate those who 
take the time to listen to branch and section chief concerns 
and problems Nith 'mission' riccOmpli8hment;and personnel 
conflicts, and help the branch or section chief work out sound 
rdanagemsnt solutiohs. These JAG managers are t?n'nluhg 
that the Qrps will have good senior managers in the"fut'ure. 

I F  ' I ) ; ) i q r - :  

-1 ' I '  ' ' 1  I " ) ,  ~ i,'! I ) I  

- -.- .-- - _. - -- _-­
f 

f v .  I t'A word about the "whole man" concept. Although it may sound like un admirable eq/aIit$i& n Imanagement, it octu'ally 
can do, thereby promo!ing mediocrity. 

t < " I I - ( !!*)e r' < I  1 1 ;  . (  ) I , ) ' ;  t ,  

nFor a more fully developed view on this subject. see Clinton 0.Longnecker & Dennis A. Gioia. SMR Fo Managing Managers SWAN Bus. 
REV., Fall 1991. at 81. , i l - ' i + ' # b  i I ,!, l i > , r ' l  t 
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Leading to Results P 

In the latest edition of their popular book, The Mu 
Grid fll,Professors Blake and Mouton focus on the ihferpl 
between a manager’s concern for production and p e ~ p l e . ~On 
their grid, they display a variety of managerial sty1 
military environment with its emphasis on mission 
plishment. falling into what is called “authority:ob 
management”-where production is the chief ma 
concern-is easy. In simple terns, this management approach 
views people mainly in terns of their ability to kontrib 
production. The manager wields the authority and the 
dinates obey. The manager watches Work closelY--“mic~­
manages”-and little rOOm for Creativity eXiStS--‘>USt follow 
the standard operating procedure.” 

\ %,I 

Forces in the workplace, like those identified in the 
lies and Work Institute study, are making “authority-obedi­
ence management” counter-productive. The human resources 
school of management has become the dominant management 
school today. As managers see their capital resourqes shrink­
ing in a tight economy, they realize that they must ,pay atten­
tion to the human contribution ,if they want to improve 
efficiency and work output. Workers increasingly seek 
self-fulfillment and a sense of personal contribution rather 
than simply money and advancement. An annual .atop block” 
and end of tour award for everyone will fail as the “opiate of 
the masses” in this new environment. Alice Sargent ­

,.e	cpmbinp high concern for production with high concern for 
people. It is based on a recognition of the interdependence of 
people engaged in productive work. and deals with relation­‘ 

’ 

, 
, h ,  

tant and lecturer in organizational development and 
pr‘ a1 efficiency, advises that: 

/ I  r r i  ;. 

Managers need the traditional skills of plat? 
ning, oiganizing, and directing as well as‘ 
the new interpersonal competencies. Open 
communication is essenkia! for feedback, 
cooperation, and participation, and is critical 
for planning and strategic management. 
Continued give-and-take gives workers a 

onsibility and owner­
,‘this will de crucial hi* 

the turbulent times ahead, with‘bcbrcd( 
4 - - - resources available lo solve complex prob 

, I I - lems.10 _ ,  _ _  I -
I ,i 

; Returning to Blake and Mou 
agement approach i s  “deani management.”lI mi$approach ’ ‘ 1  

ships between people. Goals are attained because the people 
understand and agree with them; often they help develop . 	them. Control is not removed, but is achieved by having 
theryone involved in planning so that all share concern for 
production and possess the desire to accomplish the organiza­

”’tional goals. It recognizes that people and production are 
interconnect 

senior JAG manager must apply management principles­
especially those dealing with human behavior-in such a way 
that the goals of the worker and the organization coalesce. 

b h i s  approach to management is consistent with traditional 
concepts of military leadership. General of the Army Omar 
Bradley said that a leader must project an energizing power 
that marshals and integrates the best efforts of his subordi­
nates.’* A leader, he said, also possesses human understand­
ing and consideratiori of others, and encourages subordinates 
to speak up and disa@e? Whether you call this “leadership” 
or ‘‘motivation.” i t k  ~n imwrtant element of effective man­
agership. It involves focusing equally both on  contributions, 
standards, and level of work (production), and on relations 
with others (people). It is exemplified in two-way communi­
cations, which is basic to sound and effective teamwork. 

Judge advocate managers who want the Corps to succeed in 
the future, with ah iomplexities and uncertainties, must 
become more cond ‘about‘managingand leading, and not 
just assume that everything W l  fall into place. Effective JAG 
managers will be those’Nho are not only in charge of time and 
priorities, but who also ensure that their subordinates meet 
their own challenges to excel. They will be team managers, as 
concerned with their people as they are with results. In so 
doing, these JAG managers will be “caring leaders” who pro­

de ppportunities for evelopment and advancement, provide 
professional work environment that promotes pride in the 

itary Jav, and ensure-that the best people are 
ined to be the senior JAG managers of tomor­

s -~-.- . . row. ‘?heresult pi\l be a sGongerJAG Grps’better equipped 

serve the A k Y  and its sdldiers. 
1 ; I ’r 
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Average processing times for general courts-mania1 and bad-mn, 
were re e first three quarters af,FGcal,Year1994 are 

1 , I  

I '  ; 

i i  

1 I ' I 1 

I t , Records received by Glerk of CourtI -

Days fr chgs or restnt Qseqtence 
Days from sentence to-action 
Days from action ,todispatch , ,I 

Days en route to Clerk of Court 1 ; 

Days from sentepce to action 
Days from action to dispatch 
Days enroute to Clerk of Court 

Figures in parentheses are the annualized rates per thousand 
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Environmental Law Division Notes 

Recent Environmental Law Developments 
, , 

The Environmental Law Division (ELD),United States 
Anny bga l  Services Agency (USALSA), produces The Envi­
ronmental Law Division Bulletin (Bulletin);designed to 
inform Army environmental law practitioners of current 
develdpmeqts in the environmental law arena. The Bulletin 
appears on the Legal Automated Army-Wide Bulletin .Board 
System, Environmental Law Conference, while hard copies 
will be distributed on a limited basis. The content of the latest 
issue (volume 1, number 12) i s  reproduced below: 

I 1 

This month's Bui l t in  includes a summary.of state dead­
lines �or shbmitting applications under Title V of the Clean 
Air Act and an information paper on the recent court order in 

Jthe Pease Air Force Base case. 

Resource Conservation and Recovery Act (RCRA) 

I I Corrective Action ' 

Recently, some Environmental Protection Agency (EPA) 
Regions have !asserted RCRA corrective action' authority 
against Army and Air Force installations that have, or previ­
ously had, interim status, For example, in June 1993, EPA 
Region VI proposed a RCRA 3008(h) Corrective Action 
Order 'at an Army installation that had withdrawn its permit 
app icatidn for an open burninglopen detonation (OBlOD) 
site.1 The,installation responded by incorporating Region VI'S 
conkerns 'in their Installation Restoration Program (IRF)and 
securing funding for the expanded requirements. Headquar­
ters, Department of the Anny. also briefed Region VI regard­
ing lthe irhpact that Corrective Action Orders would have on 
Army-wi'de efforts to clean up sites on a wofst to first basis 
under the IRP. The issue lay dormant until August 1994 when 
Region VI again proposed to issue an order. Generally, the 
Army will seek to negotiate an order that, at a minimum, rec­
ognizes work already accomplished under the IRP. The Air 
Force is facing similar orders in Regions IV and VI. In all 
three cases, negotiations have begun in the hopes of achieving 
an ;appropriate order. Because Corrective Action Orders will 
imijact the A ~ Y ' s  strategy for cleaning up sites, installations 
must provide proposed orders to their Major Command 
(MACOM) and the ELD expeditiously. Captain Cook. . 

i , 
Munitions Interim Policy Guidance 

A couple of environmental news services have reported that 
installations could face fines if they adhere strictly to the 
Anny's guidance on the application of current RCRA regula­
tions to conventional explosive ordnance operations. A 
Department of Defense (DOD) working group drafted the 
guidance after studying RCRA regulations to determine how 
current requirements applied. While awaiting DOD action, 
the Navy, Army, and Air Force issued the guidance as Service 
policy in September 1993, November 1993, and January 1994. 
In November 1993, the DOD forwarded the guidance to the 

EPA for comments; the EPA returned their comments on 23 
June 1994, The EPA acknowledged that "[t]his guidance 
improves upon the Army Regulation 200-1. paragraph 6-7 
guidance, in that it more closely reflects the currentIRCRA 
rules and policies 'and has helpful diagrams." In addition to 
specific comments on particular provisions, the EPA stressed 
the follohing three general points! that installations should 
note: 

1. Department of De ! 

should work closely with their state regula­
tors and not rely solely on federal guidance; 

2. Any national guidance inevitably will be 
general, thereby necessitating communica­
tion with regulators regarding specific 
issues or site-specific situations; and 

3. A few areas addressed in the gui 
j 	 that is, firing ranges and unused propellant , 1 

bags-are still under review at the EPA and I 

will be resolved in the waste munitions rule- 'I  

making. 

Currently,none of the Services plans to revise t 
While the Services believe that the guidance i s  an accurate' 
statement of the law and regulation, installations should coor­
dinate with their federal, state, and local regulators when in 
doubt. At least one state, Oklahoma, reviewed the guidance 
and noted that It is "consistent with current interpretation of 
[Oklahoma] regulations." As always, contact your MACOM 
environmental law spdcialist or th if you have 'ques­
tions. Major Bell. 

I Natural Resources 

Ecosystem Update' ' 
I 

"he White House Ecosystem Ma t Initiative contin­
ues to roll along. The Interagency Task Force, chaired by the 
Director' of the White House Office of Environmental Policy. 
is scheduled to complete its final draft report on ecosystem 
management by 4 November 1994. The findings and recom­
mendations of this report will be important because they will 
eventually change the way that we manage ,our natural 
resources. Major Fornous. 

Environmental Compliance Assessment System (ECAS) 

ECAS and Installation Status Reports 

Plans are underway to revise the way that the Army self­
assesses its environmental compliance status. The ECAS has 
worked extrehely well in identifyhg compliance and man­
agement issues at Army installations. The next step in the 
process is to ensure that the status of compliance can be 
tracked on an on-going basis, not just every four years. An 
internal assessment, conducted by installation or MACOM 
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personnel, can aocomplish this. The Instal~atiorr:Status.Rep~r~ . ;”CleabAir Act (CAA) 1 

(ISR) Part.,IIwill ibe’Sused‘to track corllpliance:and ‘manage: 
fnent issues: The A m y  Emironmental Center is qoordinating 
an‘effort to deve1op”anLlSRdelating~toenvironmental issues 
that can be used as aJeaderShip tobl, m e  ISR Part II wi1l)be 
identified as an Annual .Environmental SelfrAssessment in 
A m y  ReguZuf~dn’2OOd~~~but willibe distinct from the.ECAS2 
The format of the ISR will reflect the status of media complir 
ance-such as, air and water-and will be grouped by envi­
ronmental strategy pillars: Comptiance, !Conservation, 
Pollution Prevention, and Restoratlon. Iniplementation of the 
ISR Part II could begin by spring(1995 ’ThkbELD.~i l lpro­
vide notification of the start date. Mr. Nixon. 

: I l l . /  1 1  I l l i  

Statute of Limitadom I 

I I t  1 i f  
The Case of Minnesota Mining and 

Manufacturing Go 
k- 2L13.1. ‘ ’ I  c. 

On 9 May”1994. the United States Court of Appeals for the 
District of Columbia Circuit rejected the EPA’s request for 
partial review of its ruling that the feddral limitationsnstatute at 
28 U.S.C.0 2462 applies to all federal civii~rsuitsseeking 
administrative penalties unless Congress specifically provides 
otherwise. .The EPAmught rehearing to convincerthe,c6urt 
that the date .whenifhe $PA could ‘keasonabfy,discover,the 
violatiwt’ should ‘triggec,thestatute, not the date that the v i e  
lafion occurred. .:The EPhhad sought a $19 ,million penalty, 
for Toxic Subqtances Control Act reporting violations, some,, 
of which ,w~re,time-barred by the fivejyear ,general federid , 
sptutej.of -limitations, To promote coqsistent,application,tthe 
Djrecto? of,the effice qf Regulatory ,@forcemen[.prpvided 
guidance to EPA regional counsel.3 The memorqndum out­
lines the EPA’s strategy for addressing the statute of limita­
tions question in other ,cases,including circumstances that the 
EPA feels are unaffected by the 3M decision. While the EPA 
acknowledges that while 3y i s  binding precedent in the Unit­
ed States District Court for the District of Columbia, “we are 

memoranaim regatding application bf the federal statute of 1 

limitation‘s:toxontinuifig vi&tions-%uch ’as, violations for 
which penalties accrue until the violation 4s corrected. 1 The I 
ELD will let you know when this guidance is issued. Major Bell. 

- ” i  rn:: 

Proposed Changes to ,&frigerant
Technician CertificationRule IC 

( 4  I L { [ 1 1 I I I .  

,199+ the EPA,promulgated a lishing 
a prpgram jor [secyclingozone:depleting ,refrigerants recov­
ered during the ,$ervicinggr disposal of air conditioning and 
refrigeration equipmentP The refrigerant recycling rule man­
datesghe testing and certificationof refrigerant technicians by 
14 ,$Jwember ,1994. The EPA now prgposes.lo furtheramend 
*e rule fo,all~w.forCertification of technicians whg have suc­
cessfully completed an unapproved Gertjfication programs 
For technicians to be eligible for certification, the administra­
tor of,the unapproved program must apply for, grandfathering 
in acaordance with the proposal. :Additi~nally,the EPA pro­
poses’to, extend ,the certification deadline.(to six monthspfrom 
the publication of the final amendment) for technicians who 
have successfully completed a program that applies for grand­
fatheying. All rother technicians must meekthe 14 November 
1994 deadline. Environmental law specialists should pass this 
information on to the appropriate technical personnel. Major 

I , ‘ ) l t .  I d l 1 1  I, 
Clean Air .ActlrTitle,*VOpemtinng Pewi t  3 

Program State Appli 
s j t  11, **.I:cj I 

L The follawing ,state,deadlines 
tacting each state’s .air quality office. The ,EPA has not h 

approved the deadlines and they are subject to changei i Instal-, 
lations that mpstlobtain a ,Title V operating ,permitmust inde­
pendenb1yjconfi;rm Their State’s applicationideadline, Many 
deadlinestareAependent ‘Qn‘the date of EPA TapproValof the 
state’s Title )\c program, which will vary widely and cannot be 
accurately,det&ined at .aispoiat. ,Whilether CAA imposes a 
15 November +I994deadline,f o ~EPA approval iaf state pro­
gram, :in many cases the deadline will not be met. Installa­
tiOhS 4n:statesl wilh,application deadlines dependent on the 
date of-EPA;fippmyal sh 
their stafe’s‘program. ’ - : I  

11, i i i  i‘J ! 7 

2Eor.an installation to continue *toopera 
tion deadline andbefare issuance of a-Title V permit, it must 
submit a ‘‘timely and complete” application. Submission of a 
t imelymd complete application creates !an :‘application I 

shield” that allows @e installation to continue ta,operate pen& 
ing issuance of the Title V permit, which could take several 

I ” i ’ / I  

ualiry: Environmental Pro&ctioion a 

217 F.3d 1453 (D.C. 1994). 
- # I > >  1 1  12 5 1 ’  t r  i l ,  { r ‘  ~ ‘J + I  ~ I J  I 

JSer Memorandum; Director,Office Of Regulatory Enfowrnent, subject: Guidance ort the Application of the Federal Five-Year Rqtuteof Cimitabons to Adminis-; ­
t+ve pnd,Judi+ Civil Penalty,mp=din$413 July 19p,4? e Legal Automated finny-wide System electroni~~bu!ktlnb 

I‘ i I 1 ,  ‘ I t 1 . : I  ‘ 
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I years. ,An application is deemed “complete” unless the state 


notifies the installation that the application is “incomplete” 
within sixty days after the application is submitted. If the 

c4\ state notifies an installation that Its application is “incom­
plete” after the deadline has passed, the application will not be 
“timely” and the installation will not have the benefit of an 
application shield. Consequently, installations should file 
their Title V applications at least ninety days before the state’s 
filing deadline. ~ p i s  will allow an on sufficient time 

mc t ’an 6hiiomplete1stipp~ic? 
ission prior to the application deadline. Major Teller.’ 

Alabama 

One third of sources (randomly selectedh15 1995; 
remaining sources twelve months after EPA . Fort 
Rucker is in the first group. 

Alaska ‘ I  4 v . I 

Twelve months from EPA approval. 

For SICCode 976-1 May 1995. 

‘ A t  


six ktinths after notification fromp 

California 

Twelve months after EPA appbval. 
’ ’ I , I I 8  I I 

1 , *  do 
, t  I ’  I 

Twelve months after EPA approval (some nonmilitary sources 
are required to file earlier). 

, 1 { ’  ; 
+ Connecticut 

Twelve months after EPA approval, 

i ! * ‘ CDistrict of Columbia i 

Twelve months after EPA approval. The District of Columbia 
will send notification letters recommending that smaller 
sources (less than 150 tons per year) ap 
months of EPA approval. 

. 1  

Florida 

Three deadlines based on type of facility: 2 April 199+ 
power plants and facilities subject to the hew Source KeGiew’ 

(NSR) or Prevention of Significant Deterioration (PSD) pro­
grams; 2 July 1995-facilities subject to the National Emis­
sions Standards for Hazardous Air Pollutants (NESHAPs) and 
the New Source Performance Standards (NSPS)programs; 15 
July 1995-all other facilities. 

I ‘ ’ 
Undetermined. The state has tentatively proposed the follow­
ing schedule: March 1995-major sources in nonattainment 
areas; September 1995-majo rces in attainment weas; 
January 1996-all other maj urces. Synthetic ‘minor 
source applications-1 January 

Idaho 

Three deadlines: I Decem 94, 1 March 1995, or 1 June 
5, :Statepill assign deadline for each facility,-attempting 

to accommodate each facility’s choice. * 1 , I ;  i i ,  

Illinois A 

Three to twelve months after EPA approval according to SIC 
code; for SICcode 97-nine months. i , ’ f  I 

Indiana 

Twelve months after notice (for one third of sources, notifica­
tion is to’begin inlSeptember/October 1994) or twelve modths’ 

I ­after EPA approval. 

Iow 

Threepart application process. Part One (inventory and fee) 
due 19 November 1994; ?art Two (complianci plan and 
schedules) due 15 May 1995; and Part Three (cerrification) 
must be submitted with both Parts One and Two. Voluntary 
application for synthetic minors-1 March 1995. 

Kansas 

Staggered from six to twelve mo s after EPA approval. 
~ r :  

.Fentucky 

, 
r ! 

I ,  1 

Twelve months after EPA approval. 

r , I >  ,
6The EPA and statesgenerally clasalFy miii industrial CI STANDARD I CUS-
SlFICATlON (SIC)CODE MANUALWJS~)., 
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' i  , , I  . I  

Three groups by SIC code; SIC code 9 7 4 u e  between 1 July 
1995 and 1 September 1995. 

i, 

I ,  , M  I l l  

For SIC c 

From 15 October 1994 through 15'November 1995 depending 
on $IC code; SIC code 97-15 November 1995. The state is 

o shorten each deaaline 
ingly, for SIC code 97, the deadline 
1995. 

1 

Twelve i%on& Ifrom'EPA approval '(for'some SIC 'c&& six' 
months, but not SIC code 97). I " '  I 3 # , f ' !  

Missouri 

First groupkixty 1 days after EPA 'approval:,second'grobfl  
twelve months after EPA approval. First gioup Ismade up 
primarily of volunteers. 

Mon 
t :I!: :Iri i f 

One third pf sources (alreadyaotified to submit thirty days 
after EPA approval; remaining sources-twelve ~or)thsafter 
EPA approval. 

I 

Nebraska 

New Mexfcb 

Sources with 1987 or later kta&!opetating' . $?miif~forty-lfivet r  I 

days after EPA approval; with pre-1987 operating pennit-six 
months after EPA approval: no sutebperating permit-twelve 
months after EPA approval. 

I 3 t p .  i <: i j 1, I j  T;II c J , f f t > , . i  

New York 

Brief application due twely: months,after EPq approval; for 

SIC code 97 final application due forty-eight months after , 


Twelve months after EPA approval. 

Twelve months after EPA approval, 

Pennsylvania,! 1 , ~ I .  , 1:. - ~. "  
The state is administering its program through its six regional 
offices. Each region will independently issue calls to source 

in 120 days of call Py" ­
state's .Phit.regula-,

tions are finally published tion expect4 in Jan;-' 
ary 1995). 

Sources randomly assigned a deadline from I5 February 1995 
through 15 November 1995(Fort fatkson-15 July 1995). 

{I . i l l i f  7 L  ' . iJS~thDakota~'~7 

Undetermined. State expects to first issue Title V pennits to 
those sources that have existing air permits. 

Volunteers-I20 days aftef .EPA"approval(incentives 
offered); all others-twelve months after EPA approval. 

gram. 

Utah' 

,P 

Vermont­_ .  - -__ ­

,JJndet&m$ned.,The state is still developing its regulations and 
is considering two options: ( 1 )  idetrtifying'aspecific hchedule 
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j 
for sources in the regulationtor (2) establishing a call mecha­
nism. Forms and regulations should be available after 

@--% 

Wkonsin 

Staggered from 1 May 
McCoy-1 March 1995;Bhdg 

Twelve months after EPA apptotal. 

Commission on Base Realign­
ment and Closure (BRACX Pease AFB, New Hampshire, was 
closed on 31 March 1990, The Air Force issued a Final Envi­
ronmental Impact Statement (FEIS) on the disposal and reuse 

f? 	 of the base on 14 June 1991. The FEIS concluded that the 
proposed redevelopment plans: would impact on New 'Hamp­
shire's ability to meet ,the air.quality milestones mandated by 
the CAA Amendments of i990.' As a result of subsequent dis­
cussions with the EPA, the-Ak Force conducted further air 
quality analysis and the redevelopment authority entered into 
a Memorandum oE Understanding$MOU) with the EPA and 
the state on 1 August 1991: $Underthe terms and conditions 
specified .in the MOU, the parties agreed'that fedevelopment 
of Pease could go forward' mpliance with the CAA. The 
Air Force issued an initial Record of Decysion (ROD) on 20 
August 1991,  containing a conformity determination in accor­
dance with CAA 0 176(c)7 and incorporating the terms of the 
MOU as the basis for the conformity determination. Subse­
quently, the Air Force updated the conformity determination 
in a memorandum for record. dated 20 March 1992. 

On 13 April 1992, the Air Force issued a Supplemental 
ROD (SROD), modifying its plan to transfer parcels to the 
reuse authority. The SROD states that because of contamina­

742 U.S.C.A. 9 7506 (West 1994). 

r"\ 9No.C-92-156-L(D.N.H.Aug.29. 1994). 

tion on most of the reuse parcels, the Air Force cannot imme­
diately transfer the affected parcels by deed. Specifically, the 
Air Force cited its inability to meet the requirement of 0 
120(h)(3)8 of the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) that "all remedi­
al action necessary to protect human health and the environ­
ment with respect to any such substance remaining on the 
property has been taken before the date of such transfer. . . ." 
The SROD states,. however, that, as an alternative to transfer 
by deed, the Air Force will grant a long-term lease to allow 
the redevelopment to proceed pending compliance with the 
requirements of CERCLA Q 120(h)(3). The SROD provides 
that the lease will conveh the same degree of control as a 
deed. Consequentlv, aftei making a Finding of No Significant 
Impact (FONSI) for the long-term leasing action, the Air 
Force executed a fifty-five-year lease to the redevelopment 
authority: 

In Conservation Law Foundarion (CLF) v. Air Force,g the 
plaintiffs challenged the Air Force's actions regarding dispos­
al and reuse of Pease AFB, citing violations of the National 
Environmental Policy Act (NEPA), the CAA, and the CER-
CLA. On 29 August 1994, the court entered an order granting 
in part and denyingfinpart the motions for summaG judgment 
filed in the case. In summary, the court held as follows: 

CAA 3 176(c) General Conformity Requirement. 

"he court held that the Air Force met the general conformi­
ty requirement -of CAA Q 176(c.)lo Significantly, the court 
assumed that the CAA 0 176(c) conformity requirement 
applies to both National Ambient Air Quality Standards 
(NAAQS) attainment and nonattainment areas. Additionally, 
the court held that the Air Force properly determined confor­
mity with respect to New Hampshire's State Implementation 
Plan (SIP) and did not need to consider conformity with 
respect to the SIP for the adjoining state of Maine. Finally. 
the court found that the timing of the conformity determina­
tion met the requirements of CAA 0 176(c). 

NEPA 

The court ordered the Air Force to conduct a Supplemental 
EIS (SEIS) within one year of the order. In so ordering, the 
court concluded as follows. 

1 

(1) The sixty-day limitation on bringing 
NEPA challenges contained in the Base 
Closure and Realignment Act of 1988," 

, 
10Note that the Air Force's actions in the Pease case are grandfathered under the EPA's General Conformity Rule, effective 31 January 1994. which imposes strin­
gent new substantive and procedural requirements in making conformity determinations. 

I IO U.S.C. 5 2687 (1988). 
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-5 1 : 7, only epplies to Matters arising prior toithe G:I c!)ti 
closure or realignment action, rkbt to matters!: 

8 t 1 1 ,  dteo closure or realignmentirelating to the,-, 
, 	 disposal orrreuse. Consequently: the sixty-' I 

;day:limitation in the BRAC did hot apply teL 1rci  , 
the plaintiff's challenge to cpostclosureno.1 I f ,  

, 1 actions relating to the disposal and reuse of , I  

' I ( ' , 

I l J d ! I \  1 33 

(3) The FEIS was inadequate in failing tQ,:i'rnr' 
address the air quality impacts on the state 

L, of Maine, even though Ihe.Air h r c e  was 
1 1 ,  not required to consider such impacts h ; t r  4 , !![ 

, making a cogformity determinatjgp pnder ,, ~ 

related to the reuse and redevelopment of 
Pease AFB. The cburi'held thak 'the Erhnsfer?.I 
of the property for reuse did not relieve the 
Air Force of the responsibilit)l!to:elvaluate i I 

l t i l  mitigation measures related tu thekeuse:mi-ri ~ cji I 
I , j ' *  ,(  I ., !,,lirJ .di ; ' [ ! I  ;\,rrr.u 
(5) The EIS was inadequatein addressing 

h the impact .of the reuse1 on' wetlands. The '?lit
'' FEIS merely stated that i"while i t  may' be 

I ),possibleI to complete deiklopment ?without 
1 t  ' 1  filling any rketlands,tthe ultimate fesponsi-' . 

1 	 bility lies with the deve1oper.F me court 
held that the FEIS must contain a "thorough . 
examinatiop of the enCimnmentaE impact of. , 
the Pease development of the wetlands and 
a discussion of the mitigation alternatives."*3 

l2ConservationLaw Foundation, No.C-92-156-L,at 51. 

Ijld.nt52. 
1 

I41d. at 60. 

T I J !  

Transfer of contaminated parcels to the redevelopment 
authority under a long-term lease arrangement, without a com- F 

prehensive remedial programrin place and proven to be suc­
cessful, violates CERCLA 0 120(h). The court declined to 
issbe a preliminary i n j h c t i m  ,voiding.the lease, however, 
finding that the plaintiffs did not demonstrate khe necessary 
irreparable harm. The court ordered that the SEIS "include a 
discussion of the current IRP status'and delineate a remedial 
design."l4 Presumably, the court will revisit t om­
pletion of the court-ordered SEIS. 1' ( /  E 

The court's order raises1the fdowing concerns for Army 
installations: 
' I  '!: ?<(;'I1',:1,J1 

1; (?BaseueAlignrhCntand'klokure installa­
tions may be precluded from leasing proper­
ty for reuse pendingccompliance with 
CERCLA 0 120(h). This may substantially 
delay reuse at some BRAC inskallationsljOt( 

2. 	Final environmental impact statements 
must include a disCussion bfany cmfarfnity 
analysis and determinations made pursuant 

*,iltoCAA Q llP6(c). 'Failuy to das'o!cobld 
iikesuit in,having to prepare an SEIS to mket' 

c. 
1 ' I  . I  x ) 

documenMtion prepared for , 
QS .apainmlnt areas,must 1 1  

!.:C,,lthoroughly,address the glneral tonformity I I 

actions,.the NEPA Xlocbmentationmust ade-

I- -. .- - . - ­
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t I TJAGSA Practice Notes 
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LegalAssistance Items 
I 

ave been prepared to advise legal 

the law. We welcome yticles and notes for i 
portion of The A m y  Lawyer, send submissid 
Advocate General's School, ATI": JAGS-ADA­
lottesville, VA 22903-178 1. 

The Fort Riley Preven kr 
, + I

Introduction 
. ' I 

Implementatibn of the new federal wage garnishmen 
statute is scheduled to ,begin in October of 1994. How can an 
overworked, under-resourced installation ,legal assistance 
office (LAO) adequately and effectively warn thousands of 
soldiers about this major financial event and others without 
reducing existing client services? 

This note outlines the 1994 FortRiley Preventive Law Pre 
gram and discusses one way that LAOScan market and deliv­
er preventive law services to soldiers. All LAOS should 
aggressively)approach preventive law with the prospect of 
eliminating "legal casualties" before they walk on the battle­
field and into your office. Under the framework of A m y  Reg­
ulation (AR) 27-3. legal assistance attorneys can become more 
creative in their preventive law efforts with the goa 
ing their overall client work load. 

AR27-3: The 

The new legal assi 
flexibility to respond,to 1 
tion 27-3 also gives L 
programs can be utili 
cies such & the i 

Army Regulation 27-3 defines the mission of the Army 
Legal Assistance as assisting soldiers with their 
sonal legai affairs ly and professional manner by: 

I' 

(1) Meeting their needs for information on 
'personal legal matters; and 

I : ,  

IJ , 
e 

The first part of this mission addresses preventive law. 'Legal 
assistance attorneys must inform soldiers and their families of 
critical legal issues and available services so that their conduct 
does not erkgte legal difficulties or unnecessary expdnses.3 
Legal assistance offices are charged with the responsibility of 
delivering timely infomiation and help to members of the mil­
itary community on their personal legal affairs. ,' ' 

A m y  Regulation 27-3 directs that the common legal prob­
lems of soldiers and their families be examinkd for ways in 
which those problems can be avoided, that common sense or 
legal solutions be recommended, and that solutions be shared 
with other attorneys providing legalI assistance.'! Instruction 
on the "legal landmines of life': can help soldiers and their 
families make better and informed decisions. 

The Fort Riley Preventive Law Program 
I 

, l L  <The&oblem 
I . ! 

LqQ saw an immediate need to increase the 
emphasis on ,preventive law services. ,Recent legislation 
allowing creditors to request involuntary allotments against 
soldier's pay prompted the decision to improve an existing 
preventive law program. Additionally, repeated problems in 
the areas of debt management, consumer sales contracts, con­
sumer scams, bad checks, voluntary auto repossession, and 
landlord-tenant issues sparked the idea for a 'frontal attack 
against recurring problems plaguing Fo 

& I 

m e  Fort Riley Solution ' 

The Fort Riley LAO developed a three-pronged preventive 
law program to address common legal hazards 
Riley soldiers as outlined and discussed &low. 

The Preventive Law Card (PLC) 
2 ,  

The Fort Riley LAO developed a tri-fold wallet-sized refer­
nce card for soldiers highlighting information such as the 

n I Alfred F. Arquilla. The New Army Legal Assistance Regulation. ARMYh w . .  May 1993. at 3. 
I 

~DEP'T REG.27-3. THE ARMY PROGRAM,OF ARMY, LEGALASSISTANCE para. 2-la (30 Sept. 1992) [hereinafterAR 27-31, 

3Arquilla.supra note 1. at 8. 

4AR 27-3. supra note 2. pan.  3-&( I) .  See Arquilla. supra note 
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LAO location, telephone number, available services,iand the 'cent5r8$iscuss Kansas's bad check and postdated check laws, 
common legal pitfalls encountered by Fort Riley soldiers.5 ' and alert soldiers to common consumer scams operating 
The card is designed in the tradition of the graphic , layou$ the installation.lo The PLB's format is "road ready"; 
(GTA) routinely distributed to soldiers on vario 

subject areas. The Fort Riley LAO sought to place something 

in the so\diefs hanqs that would no up in.the yaste bas­

ket or on the floor at thelend o�,a entive law briefing. 

Making the PLCs wallet-size increases the chances that sol­

diers will Jetain and use them whe The PLC con­

tains the essence and character o f t  

while providing soldiers with a pe 

legal referenc 


. ness programs, inproc ,and putprocessing 
y support briefings, retirement briefings, and 

tiverlaw briefings. The goal of the Fort Riley LAO is 
to place a PLC in the hand of every soldier ondthe post-to 
include the Commanding General.8 

1-1 ' I  I" I 

psogt-ams": be used to .inform soldiers and their families of 
timely legal issues'and ldcal 'legal problems and concerns.9 
The PLB is a unique toolJtha'tcan be k e d  to deliver important 

The Fort Riley LAO strives to give a PLB that is short, sim­
ple, captivating, and useful kno dry legal nonsense) to every 
soldier in  the division. The Fort Riley LAO currently uses the 

" i  i
PLB as a forum to inform soldiers afhportant issues-such 

I 

j ' , 

I I '  

that is, the'PLB can be given indoors or outdoors, in garrison ,­
or in the field environment. "War stories," charts, and other 
portable visual aips are used during' t k  briefing to pique sol­' 
diers' interest and generate questions. 

ders to sponsor preventive law initiatives,'* aAd mak& thehi' 
uring that prevent wnservicesare pro­
mmands.13 Staf ge Advocates are 

required to seek "command support and involvement" on their 
own preventive law initiatives,'4 and are encouraged to be 

5 .  

' Some suggestions may help your LAO coordinate PLBs? 
The starting point for all PLBs is  a good unit poini of contact. 
Your criminal law division should be able to effectively 
develop these points of contact. Each qriminal law attorney'is 
assigned to specific units within the command. If your LAO 
is large enough, divide PLB responsibility among legal assis- ­tance attorneys to match the criminal law diviSiun's unit 
assignments. Then ask the criminal law attorneys'td contact' 
each of their assigned unit's Battalion ExecuriUeOfficer ot,S-t 
3 in charge ofttraining, and inform them that Cziprain X,ra 
legal assistance attorney, will call in the near future to sched-, 

r . *  

The 1994 Fort' . Special thanks to Trial Defense Service attorney Captain Wilhelm p. Bierman for his; 
PLC. Th'kPLC Microsoft Word 6.0 and printed at the post printing facility.

' "," I t +  
I.,

ed that a wallet4 ctive than a legal pamphlet or g 
the PLC over a multipageslegalguide wps,theease uf developmentand update, lower prin 
time. " I / .  

'in hkldition rp the legal a < s i d & ebformation ptovided, the PLC contains claims infomat 
~hold goods and pjvately O W vehicles. 

#As of I May 1994, h e  Fort Rite? 0 printed 12.500 PLCs and distributedover 95Ob PLk 
inception of Fort Riky's new preventivelaw program. 

0 1 ' 1 E a .  I > ,  
YAR 27-3. supru note 2, para. 34b. 4 I Z "  

"'At'thk kqhist'ofthesd iks discussed at PLBs iiclude the n 
motion; mll Inndtord-renantis  gular terminntion. eviction,3Yrdlord-tenant rights and 

I 1  AR 27-3. supm note 2. pan. 2-1b. 

Izld. pan. I-4f(3). See Arquilla. supra note I,at 35. 

13AR 27-3. supra note 2. para. 3-3a. 
1 

I41d pan. l4g(8). 
I t  C '  8 , I ] '  i' I ' ' 

15/d. paras. I4g(9). 3-3b. 

I n  If you regularly conduct PLBs, this informationmay help in streamliningexisting LAO procedures. 

I * \ \ (

istribution to soldiers. The logic behind using 

f l i I '  I /  I i i 

- __ - - --_- . 

F 

1 1 7 % 
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ule a PLB. The criminal law attorney has likely devel 
favorable rapport with the battalion POC a 
way for your preventive law efforts.17 

=e reluctant to schedule a PLB because 0 

, be, flexible. Plan PLBs to coincide with so 
other activity of n e  unit, such as payday activities, 
ethics briefings, law of war briefings, or soldier 
grams. Legal assistance attorneys can present PLBs any­
where and at anytime on a moment’s notice. If you work 
c’osely with your local A mmunity Services 
office, you also may want ule the ACS to join” your 
PLB to discuss LACS-related services. A well-polished and 

impression about legal 
st compliment a LAO’S 

preventive law program can receive is a call from a unit 
requesting a PLB for their soldiers.18 

I Maximize Use of Available Media 

the local media to publish preventive law article 
es to the military community. Army Regularion 27-3 

requires that “local and electronic media” proflams be 
info,,,, and their families of their legal rights 

and entitlements; local legal problems and ways to avoid . 

them; and the location,telephone numb&s, and hours of 
ation of the legal assistance office.19 

Media generally available to LAOS on Army installations 
incGde the post newspaper, television production facilities, 
and a commandsable television message channel. While 
LAOS often use the print medium, video and television 

usually &e not considered as a pwven 
but can be &quallj~effective. 

’ ‘The Fort Riley LAO writes a weekly consum 
the post newspaper. The weekly column focuses on menacing 
consumer issues facing local soldiers. Weekly articles discuss 
federal law and Kansas state consumer law issues with pnma­
ry importance placed on issues directly impacting the military 
community. In addition to the weekly column, the Fort Riley 

I ,  I 

0 submits a monthly article for the post newspaper dealing 
SSueS affectingthe military community. 

tions are equipped with television facilities 
messages- Video presentations 

e very useful as a preventive law tool. The Fort Riley LAO 
is experimentidg with the development of a video instruction 
program (VIP): The VIPwill consist of a series of short video 

ajor preventive law issues 
allotment legislation, 

ws, debt management; and landlord-tenant issues. 
The UPSare designed to operatefor the benefit of legal assis­
tanCe clients they sit in 

Fort Riley also has a com le infdmation television 
here preventive law messages air regularly. This 

exhaust valuable LAO resources. 

the adage goes, “an ounce of prevention is worth a pound of 
cure,” because prevention is much easier to administer than 
the cure. a client Out  of legal trouble is more impor­
tant than assisting that indiv a1 \Kith d a m k  control after 

ded preventive law program can 
require valuable attorney resources not 
shepherd the masses in every legal area 
er should adopt an evo,utionary approach to their pre­
ventive law program and keep it  simple. Legal assistance 
office resources can be used more efficientlyby tailoring pre­
ventive law efforts to critical legislation, loca1 concerns. and 
legal problems repeatedly encountered by soldiers. 

The Fort Riley LAO has not “cornered the market” on the 
preventive law propam. Fort Riley does have, however, a 

Idefined program that focusea limited assets on a critical 
eventhe law mission.20 Captain Morris, Legal Assistance 

Attorney, First Infantry Division (Mech), Fort Riley, Kansas. 

\ 

I’Criminal law attorneys should make initial contact with u targeted for a PLB. T h i s  practice avoids the common misconception among some unit.. that all 
judge advocates are generic and Serve as attorneys for the command. Legal assistance attorneyfi must clarify their roles as attorneys for the soldiers and pot the 
command. Criminal law attorneys should initiate communication with units to avoid this inherent confusion,concerningjudge .1 ,  advocates’ conflicting roles Td loy­
alties. 

, I 

18From February through April 1994,the Fort Riley LAO, with threenttorneys. delivered PLf3s to over 6000 soldiers in the command. 

19AR27-3. supra note 2, - 2aArquilla. supra note 1, 
I 
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iley Preventive Law Card 

Subiect Areas Is Avallable: 
Fsmlly Law: Adoptfon. Custody,Divorce. 
Paternity 6 Supped. 

P Landlord & Tenant Lpw: Leaselsales 
Agreements. EvIdlons. . ~ 

Consumer law: Sales cant 
CoIIection~ b m .  
Military Admin Law: Reports dSunrey. 
OERlEER Appeals. 

rn Immigration/Naturaltation Law 
BankruptcyLew

Tax Preparation 6 Filing 

WnlslPoweroofAttorney~otary 


) I 
I I . 1 1  

' I 

on your report for 7 years: Bankruptcy for I O  
Ifdenled C r d R  due to a bad on Soldiers 6 Sallorr Chrll Relief Act: 

your credlt report, you have the right to know Soldlens whose military service prevents 
what Credi! ReportingAgency providedthls i t  I 

proceedings may get a postponement. If
from aWadng at chd court 

,info. Request a copy of your mpoR Explain you arelnwlved In a lawsult, DO NOTwritedisputed info by placlng a M e r  Inyour 
before seelngyour L veredlt l e  for I future reports. 	 OT calfthe a ~ r t  

Asststance O f k e r n  
Used Cars: 'A 

PAY OfF BAD CHECKS ASAPI Ip u  don't. 
pur d l t o r  OM eollecl over SSao b, charpea 6 
lees. wmpay ssm FOR A si0 PLZUI 

Garnishment: PAY DEBTS ON TlMEl 
Othelwlee.your credllor can sue yw. oblaln a 
judgment, apply lo Army flnance, 6 take money 

without your consenll 

CANNOTESCAPE ' 
DEBTS BY PCSlngl Notify aodltoroof your new 
odd- when WJpes. PROTECT YOUR 
C R E W  RATING1 poUcrediton;othennrlw.thq  

I DM Sue You destroy your rpflng. 
t i 

' Deplovment Issues: 

Lease Agreementtx PROTECT 
YOURSELF1 Does your kasecontaina 

, Mlutary Clausewhlch aflows you tobreak 
" the base l y w  come up dn PCSor ETs 

orders? Conduct awalk-through Inspection
of the prernlsesand document all p­
exktlng deficlencleson a paper slgned by 
you and the lendlord. NOTE:Oral promises 
by your landlord are not legally enforceable I 
unless In wrilingl 

Renter'r Insurance: If your house, or 
quarters, or apartment bums, the value of 
your p e m l  PIoPertycan onty be prctected
by renters' insurance. Consider jnsurlng for 
%enplacement value'. Keep a record of whaf 
you own,to Includesertal numbeh. 

L 


MOVERS RUSH YOU! qheck s t em~off 1' 

the inventory sheet as they are brought Into 

-m 
and M 6 mns cannbr be dalmedr '* COD~BIM 

MaxImumcfeImsllowedforanybardereo Ii SWIIIIS~IIIY~SOOI 
Large-Wet Items: RECORD 

S E W  NLIMBERSI Ion Itam Is stolen,P r­

serial numberwill help police track It down. 

- . -

Have the CBT lnspededby e quaulled .*, 

mechank you by.
1 .  I 

Car Repairs: Most states requlretepalr I 

shops to give you a written estimate. Get a 
written estimate b e f o ~yopr leave the chop. 

Runember: If a deal sounds 
behe,Iktoogoodtoteef 

Army Community Service: 239-9435 
ACS Financial PtannlngAdvloe - 94450 
EmergencyAfter-Hours Senrlce - 9-3052 

S O U  Soldier0 must designate aU 
I 

1 L beneficiadesBY N A M .  If you have mlnw 
children, talk to Legal Assistance about 
creatlng e trust withln your All for SOLI 
inswanceproceeds. 

WlsIPowers of Attorney: Areywr lega 
flnanclal. and personalaffalrsInorden 
who will p y  your bills durlngdeployment?

BEFORE YOU DEPLOY! 

Plans: Revkw your plan. 
Make sure ifiscomplete and up to date. 

Lundlord Tenant Relations 

Legal assistance attorneys frequently face issues arising 
from the relationship of s:rvice member tenants and their 
landlords. Recently, a number of installations have 'adopted 
innovative and discrete approaches to these problems. The 
most effective may be a multifaceted approach, combining 
legislative advocacy, preventive law, community relations 
and, if necessary, litigation. 

Camp LeJeune. North Carolina, tried the community rela­
tions approach. The legal assistance office, the local Chamber 
of Commerce, and the Board of Realtors formed a task force 

that created a form lease acceptable to all three parties. 
Unfortunately, the local Associat Landlords did not, 
agree to the f0t-m kase and is atte to prevent its use. 
Regardless of the outcome at Camp Meune, the community. 
relations approach may be beneficial in other communities 
and is worth considering. 1 , 

Another approach is an aggressive preventive law program. 
The following note from Fort Eustis, Virginia, illustrates the F 

need for preventive law and discusses alternative approaches 
that attorneys may find useful in landlord-tenant cases. Major 
McGillin. 
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Early Termination and Landlord Maintenance'Duties 
Assisting Service Members Before Ole Fact 

Military service members are among the largest user groups 
of rental property. They regularly seek legal assistance in 
attempts to secure early timination of their lease agreements. 
Similarly, service members frequently turn to legal assistance 
attorneys for aid in prompting a land to make repairs or 
improvements to a rented premises. situations, service 
members are likely to consider their rights as tenants only 
after the need to avail themselves of such rights arises, Unfor­
tunately, this usually occurs many months after signing their 
lease agreement. I / * 

Typically, service members' I agreements may wai 
number of their statutory and common law rights.' While 
many states, like Virginia,zl provide statutory tenant rights 
and landlord obligations, the majority of states also allow 
lease agreements to waive these rights. Consequently, when 
service members amve at their post judge advocate general 
office with a landlordltenant problem, they often already have 
waived the most effective tools available to the legal assis­
tance attorney. 

As a result, perhaps the most useful se 
assistance attorney can provide is  to'hfonn 
about their statutory and common law land 
Properly 'infor&d service'members can 
guage and avoid the pitfalls of signing leases that conpin this 
language. Outlined'&low is a brief summary Qf t OR tra­
ditional statutory and Common law rights afford nts, as 
they pertain to early termination and premises maintenance, 
While these rights may not be available in every state, they 
reflect the rights available in a majority of jurisdictions. 

Warranty of Habitability 
, \  

tates now enforce somesfomof the common1 
law remedy known as the implied warranty of habitability. 
This remedy imposes the assumption that property rente 

ses will be usable for that purpose. Fi 
pted the Uniform Residential Landlord 

ant Act (URLTA) which, although not referring specifically to 
a "warranty of habitability,";contains provisions to that 
effedt.23 Additionally, the URLTA strictly prohibits lease 
agreements that contravene thk rights provided for in that 
act-that is, providing an'opportunity for redress even in a sit­
uation where the tenant may have signed a lease containing 
waiver language.24 Most states, as is the case 'with those 
adopting the URLTA, employ compliance with state building 
and maintenance codes as an initial basis for determining 
whether a condition of habitability exists.= 

Early Terminationfor Military Purposes 

A number of states have enacted statutes that allow military 
members to terminate early if they: (1) have received perma­
nent change of station (PCS) orders to depart thirty-five miles 
or more from the location of the dwelling unit; or (2) they are 
prematurely and involuntarily discharged or relieved from 
active duty.26 Early termination formilitary purposes is incor­
porated in the Model Residential Landlard Tenant Act and as 
a result, in those states having adopted the.URLTA, this right 
will not be waivable. However, the other thirty states typical-
Iy recognize waiver. 

Maintenance Duties 

e adopting the URLTA, 
require that a landlord provide certain basic maintenance and 

' services. such as water and heat to tenants. However, in all 
jurisdictions, including those adopting the URLTA. the land­
lord's maintenance duties may be altered or waived.27. Fur­
themore. the large majority of standardized lease forms fail to 
Provide terms ha t  directly SPecifya landlord's duty to Provide 
services that a tenant may view as essential and mistakenly 
assume are guaranteed regardless of the absence from lease 
terms. Air conditioning i s  an example of this. I Tenants, fre­
quently seek repair or improvement of stheir air conditioning, I 

but lacking a specific provision in the lease stating that air 
conditioning is provided, most jurisdictions will not enforce. 

Many states make use of the state building>ormaintenance 
to determine if a habi ondition kxists. The 

1 I ( 
8 

2l  See, e.g.. VA.CODEANN. to -248.40 (Michie 1994) ( f Uniform Residential Landlord Tenant Act). 
I 

pted the Model Residential in full: Alaqka. Arizona, Connecticut Ro aii. (rows. Kansas,Ken­
tucky. Michigan, Mississippi, Montana, Nebraska, New Mexico. Oklahoma, Oregon, Rhode Island, South Carolina, Tendessee. Virginia; and Washington. 7B 
U.L.A. 44 (Supp. 1994). 

"UNIF. RESID.LANDLORD A m  5 2.104,78 U.L.A.460(1994).TENANT 

U / d .5 l.403(a)(l). 7B U.L.A. 450. 

s / d .  0 2.104(l)(a). 7Et U.L.A.460. ,' 
2*Sec, cg. VA CODEANN.9 55-248.21:l (Michie 1994) (service person transferred 35 miles away may terminate); ARILREV. STAT. 33.L413@) (1994) (service
memberswho reccive late notice of change of station may terminate leases without penalty). Other states that have military clauses include: Delawm. Georgia, 
Kansas, Maryland, NorthCarolina,and Pennsylvania. 

uUNIF. RESID. LANDLORD ACT 5 2.104,7B U.L.A. 460 (1994).TENANT 
L 1 1 1 1 
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also may serve as a legal source for requiring improvement or 
repair of a rental property. A,number of states28 have adopted 
the model building and property maintenance codes published 
by the Building Officials and Code Administrators Interna­
tional, Inc. (BOCA), The BOCA Model Maintenance Code 
delineates a variety of maintenance requirements with consid­
erable detail. Unfortunately,most state codes do not list these 
requirements, but instead require referencing the actual BOCA 
publications,forthe exact provisions.29 Joseph R Price, Sum­
mer Intern, Legal Assistance Office, Office of,the Staff Judge 
Advocate, Fort Eustis. Virginia. 

Tax Note I ; r  : i i  

t 1 , 

te for 1994 Federal Income Tax Returns 
! .  

Legal assistance officers around the world now preparing 
for the 1994 federal income tax filing season may find this 
update useful in publicizing many of the numbers of most 
concern to military taxpayers.30 Lieutenant Colonel Hancock. 1 

' I 

Key Changesfor I994 , I  

The Omnibus Budget Reconciliation Act of 19933' imposed 
two changes that will affect many military taxpayers in 1994 
and later years. \ 

Moving Expensesl, 
a < 

The first change' applies to moving expenses, now an 
adjustment to gross income? This'change allows taxpayers 
to subtract moving expenses from their gross income without 1 
itemizing deductions on Form 1040, Schedule A.r 4 

1 , 
The news is not all good, however, astmoving expenses? 

have been redefined narrowly. Moving expenses are now limy, 
ited to the reasonable expenses-

I)Df moving household goods and personal ,,. " 

effects from the former residence to the new 
residence, and 

I1 / 

(2) oftraveling Jincluding lodging) from the: 
former residence to the new place,of resi­
dence. I 

<, 
This c6ange eliminates these common moving expenses mili­
tary taxpayers incur'when moving: 'the cost of meals and 
lodging for premove househunting trips: temporary lodging 
costs (e.g., meals and lodging for a brief time at the new loca­
tioh befok settling into the hew residence); costs incident to 
sale (or lease) ofithe old residence; and costs incident to pur­
chase (ordease) of a new residence. .Consequently, few mili­
tary taxpayers will have any moving expenses that qualify for 
the new adjustment to gross income. , I S i . " 

n military allowprkes (e.g-, ,tevporary lodging 
), temporary lodging expense WE),'dislo 

tion allowance (DLA), and move-in-housing allowan 
(MIHA)).34The IRS has iodicated that ,it will publish guid­

at ci&+,y~i~itarya~~oyancespro 
ves continue to be excludable 
e 1993 tax law changes."The 

the intent of the IRS to restore ihe'tax ­
treatment of our allowances to a status that existed before the 
1993 chhge.' Thus, TLA, "LE: and MIHA hie ndt included 
in taxable income nr this rime. Hdwever, the excess of DLA 
over allowable moving expenses is still taxable income even 
though DLA is not included as income on a W­

i f  

haritable Contribution Substantiat 

A second change that will affect those generous military 
taxpayers whci are audited applies to charitzble contribu­

. II I 
1 1 

ZATodate. 25 states (MPine, Mew Hampshire. Vermont, New York. Massachusetts, Connecticut, Rhode Island, New Jersey, Pennsylvania, Delaware, h.laryland. 
Virginia, west Virginia. Ohio, Kentucky, Indiana. Illinois. Wisconsin, Michigan. Missouri. North Dakota, Nebraska, Kansas, Okl&ma, Teras) hay; adope 
or all of the BOCA Model Building codes. In some cases. the codes only apply to part of the state. I I (  

29To obtain copies of the BOCA model codes you may contact the BOCA nt: Building Officials and Code Administrators 1ntemtiollal.Jnc..4051 West Flossmoor 
Road, Country Club Hills, Illinois, 604783795, or by telephone (708) 799-2300. Costs for the manual range from $38 to $66 depending on the format and whether 
the ordering individual is a BOCA member. 

! I,, t 4 ' l i ,  I > I '  
"This update will be included in JA 269. Tax Informarion Series, a handbook of tax information flyers that The Judge Advocate General's School publishes annu­
ally in January. This publication contains a series of omera-rady tax information handbuts that may be reproduced for use in local preventive low programs. This 
update also has been uplonded in ASCII format on the Legal Automation Army-Wide System Bulletin 6 w d  as 94FTAXUPZIP. The 1995 edition of JA 269 will 
be uploaded before the end of January 1995. 

I C3' Pub. L. No. 103-66 (1993). I rill , . ,  , , ,  I ­

321,R.C.66 62(a)(15),217 (RIA 1994). , ' J < \  ' [  

'nld. 5 217(b). ! , ! ' ,  , ' ) b >  

F 

MSee TJAGSA Practice Note. Moving Erpenw Allowances Not Taxab!e.'ARMY LAW..Aug. 1994;Ot 60. This note reprints Message, Headquarters, Deft of Amy.  
DAJA-LA, subject: Moving Expense Allowances Not Taxable (0216142 Jun94). This message incorporates informuion announced by the Internal Revenue Ser­
vice (IRS) in IRS Notice 94-59. 1994-23 I.R.B..1994 WL 191.325;see o h  TJAGSA Practice Note, The 1994 Moving Expense Adjustment?, ARMYLAW..Apr, 
1994, at 48. 

' ( * '  ) r ,  ( ­

35See TJAGSA Practice Note, supra note 34; see also DAJA-LAinformation paper, subject: Taxation of Moving Allowances ( 1  1 Aug. 1994). 
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tions.36 A cancelled check is no longer sufficient proof bf a 
charitable contribution when the giver contributes mote than 
$250 at any one time. Now, the recipient must provide the 
donor a written receipt to prove contributions above $250.37 
Taxpayers giving items valued above $250 oh an occasion to 
charitable organizations should request a receipt to serve as 
substantiation in the event that the IRS audits the taxpayer. 

This new substantiation requirement will not affect those 
military taxpayers who contribute less than $250 per pay peri­
od through a payroll deduction (e.g., Combined Federal Cam­
paign). Contributions made by withholding from a taxpayer’s 
wages and paid by the taxpayer’s employer to a donee organi; 
zation are deemed substantiated by (1) a pay stub, Form W-2, 
or other document furnished by the employer that evidences 
the amount withheld for the purpose of payment, and (2) a 
pledge card or other document prepared by the donee organi­
zation that includes a statement that the organization does not 
provide goods or services in whole or partial consideration for 
any contributions made to the organization by payroll deduc­
tion.38 , ‘3 11 1 

, j l  

What Form Must be Used? 
I r 1 

Many military taxpayers must file a federal incom 
return to obtain refunds. The tax form you should use 
depends on your filing status and income level and on the type 
of deductions and credits you claim. The IRS has established 
the following guidelines for choosing tax forms: 

You may use Form 104OEBg if the fob; 
lowing circumstances exist (1) you are sin­
gle or married filing jointly, are less than 
sixty-five years old (both you and your 
spouse if filing jointly), and have no depen­

dents; (2) your taxable irkome is Iess than 
4’$50.000;and (3) your interest income does 

not exceed WOO. ’If )brl‘bse this form, you 1 

may not itemize deductions, claim credits. 
e adjustments. 

I 

‘ You may use Form 1040AN if your tax­

able income from wages, salaries, tips, 
interest, and dividends is less than $50,000. 

, I , .  If you use this form, you may not claim any 
, , itemized deductions; however, you may 

claim en IRA adjustmenthandcredits for 
child and ,dependent care and earped 
income. 

I 
If y 

have income over $50,000, you
L ‘ 

must file Form 1040 (“the long fom”).41 
Remember, moving expenses are now an 
adjustment to income (report on revised 
Form ‘390342and claim on Form 1040, line 
24). 

Tax returns for ‘mostmilitary taxpayers are due on 17 April 
1995 (the first bu s day after Saturday, 15 April). Never­
theless, you may ‘request additional time to file a Form 1090 
or Form f04OA. ‘Tht length of the delai available to you’will 
depend on whether you live in the United States or overseas.43 

If you live in  the United States or Puerto Rico, you may 
receive an automatic four-month extension to file Form 1040 
or Form 104OA.. H ver, this extension does not allow you 
I f  

%See I.R.C. 4 170 (RIA 1994) which allows taxpayers to deduct qualifying charitable contributions; see also T.D. 8544.59 Fed. Reg. 27,458 (1994) (announcing 

Temp. Trea. Reg. fi I,170A-13T (1994).substantiation requirementFor certain contributions). 


37Temp. Trek. Reg. 4 1.170A-13T (1994). See also IRS Announcement 94-1 11, 1994-37 I.R.B. 36, 1994 

DlsnosuRE REQUIREMENTS (1994). In general, the new tax law provides that no charitable deduction will bk nllowcd for any charita 

more unless the onor receives written substantiation from the organization receiving the donation. The substantiation must contain the donor’s name and address 

and provide suf4icient information to prove the amount of the deductible contribution. The substantiation must note the amount of any cash contribution but need 

only describe the nntuh of any donated property. Additionally. the’substantiation must include a statement as to whether any goods or services were provided in 

return for the contribution. If no goods or services were provided to the donor in return for the contribution, the substantiation must state that no goods or services 


-donor. I I 9, ’ 

3RTemp. Treas. Reg. 0 1.170A-I3T(b) (1994). 
, ;  

rm 1040Ei2, Income Tar Rerumlo le and Joint Filers With No Depe 

mInternal Revenue Serv.. Form 1040A, U.S. Individual Income Tar Form (1994). 

41 Internal Revenue Serv.. Form 1040, US.Individual Income Tar Form (1994). 

4zlnternal Revenue Serv.. Form 3903. Moving I3pnre.s (194). , I  I I i , 

were provided. If goods or services were provided to the donor, the substantiation must include (1fitatement of the value of any goods or services received by the 


43An~therdeadline extension provision Is available to members who se tly serving, in  a combat zone. The deadlinefor filing fedeih income tax 
returns i s  extended for at least I80 days after the later of 

( 1 )  that n soldier is in a comba the area qualifies asa combat zone); or
,) 1 ‘ I 

(2) of any continuous qualifi from service in  the combat zon I 

’ For more infollllation. COnSUlt 1.R.S. PUS. 945. TAX 1NFORMAnON FOR THOSE AFFECI-ED STORM (1992).BY OPERATION DESERT 
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to defer paying any, federal income tax you may-owe. If you 
ask for this extension, you rpst  estimate your tax liability and 
pay any expected balance dpe by filing Form 486844 no later 
than 17 Apri1,1995.,, , 

If you are living outside the United S Pueno Rico on 
15 April 1994, yw are allowed qn automatic extension of two 
months. You do not have to file atrequestlo obtain this exten­
sion.45 This automatic extensionLappliessnotonly to filing 
your 1994 federal incomettax return, but also'to paying any 
tax due. \The IRS will chage you inter&t,Iho&ever, on your 
unpaid federal incoie'tax, from 17 April 1995-f-ihe normal 
filing deadline-umil )k;Oiractually pay yohr taxes. 'If you use 
the automatic extension, you should attach a statement to your 
return, stating that you were living outside the United States 

4868 no later tha 

margin of the form. i , r  

Tax tip: You can save yoursel money by retaining a 
copy of your return. After I r 1994, the IRS will 

e a $14 fee for a photoc 
iment.? YOU still ca" 

tion,from the local serv 
Request for Copy or Transc 
to offer the tax return transcript and to reflect the photocopy 
fee increase. 

, 1 :  ' ) ! ' , , I C  i c I \  t" ' )

The tax rates for 1994 are 15%. 28%. 31%, 36%, and 
39.6%. The following tables48 show the adjusted tax rates by 
filing status for 1994:-

I , ' , ! .  5 I , , : I , ,  I' V I 

I , r $20,778 plus 3 1 %  of the 

P 

-I ' I ,  t ' _ / '  I I 

Over $30XIO, but 

$18,071 plus 31% of .I"'" 
not over $127,500 the excess over $78.700 

Over 6250,000 

P 

Uhmarried Individuals (Other Than Surviving 
Spouses and Heads of H 
i 1 1 

I f  Tarable Incohe is: 
I "  I f '  

Not over $22,750 
income 

I I ' ' 1 ,  , 

Married Individuals Filing Oiet $21,750, but' 

I ,d Surdiving Spbuses: ' ; ,,, I T 

Ne*over $38,000 
income not over $250,000 the excess over $ 1 1  5,000 

Over $38,000, but 
not over $9 1,850 

, r i  * i . , i  n ~ i t i '111 

ulnternal Revenue Serv.. Form 4868. Applicutionfor Aurnmutic Extension of Time t o  File U.S.Individuul Incrime TqrReturn (1994). , , I  , ./ 

45Thi~benefit no longer+ av@able to taxpayers who are merely travelingoutsidethe,lJpitedStates or Puerto Rim on t -
4hRev. Proc. 94-59. 1994-23 I.R.B.. 1994 WL 191325. 

1 
47 lnlernal Revenue Serv., Form 4506, Reyue 
copy of their tax form and all attachments to 

4XSeeRev. P m .  93-49. 1993-42 I.R.B. 18; 1993-2 C.B.581. $0, 3 I ' ( l f  

46 

I 



.�ndividuals Filing Separate Returns 
, 1  I 

If Tarable Income is: 
n 

Over $ I9,000, but $285Uplus 28% of the 
notover$45,925' 2 : excess over $19,000 

, r I r *  f 

Over $45,925,bCt $10,389 plus 31% of the 
not over $70.000 excess over $45,925 

Over $7O.~ ;bu t  I $17,852.25 plus 36% of 
not over $125,000 the excess 'over $70,000 

Over $1 25,OOO 
I / the excess over $125,000 

nhrd  Deductions? 

The follovJing table Shows the stan 
amounts for 1994: 

Amount 

Joint returns or surviving spouses ' $6350 

Heads of household $5600 

Unniamied individuals bthe; than 

surviving spouses an ! I 1  ' J J 4  


households ' 

Married filing separat 


The IRS allows the elderly'and the blind to 'claim a higher 

standard deduction. Moreover, a minor child daimed a s  a '  

dependent on another taxpayer's return is ehtitled to a stan­

dard deduction. A child who is claimed as a dependent by his 

or her parents, 'and who has only Westment incoml, has a 

$600 standard deducti o matter hbw 'mukh his'or her 

investment ineome ma O n  the other hand, a dependent 

child who earned wages exceeding'$600 may claim a standard 

deduction &quaito his or her wttges, 'or the regular standard 

deduction for nondependents, whichever is less. Accordingly, 

the standard deduction for an eighteen-year old dependent 

who earned $3850 in wages in 1994 is  $38&the maximum 

for a single dependent who is under age sixty-five and who is 

not blind. 


jWhai is the 1994 Personal Exem#tion? 
, I 1 

The personal exemption amount increased to $2450 this 
year.50 *Youmay not claim a person as your dependent if he 
or she may be elaimed is a depekdent on another taxpayer's 
return.sl Persona1exemptiodphaseouts begin at $167,700 for 
taxpayers filing joint returns and surviving spouses; $ 1  39,750 
for taxpayers filing as heads of household: $1 11;800 for 
unmarried taxpayers, other than surviving spouse or heads of 
household; and $83,850 fbr married taxpayers filing separate­

r . 

Personal Interest 

You may'not deduct interes! paid on personal loans, credit 
card bills, car7oanb. 'or educatidnal loans; however, if you 
intend to itemize deductions, you miy use a home equity loan 
to 'avoid this personal Merest restriction and deduct some 

e ' Selected Case Highhghts . 

Several recent cases illustrate the need for taxpayers to plan 
carefully (or at least consider the tax consequences) in the 

d individual retiremen 
ment areas. 

'I I I 

' ' 'Divorce Tax 

Legal assistance attorneys advising a divdrcing or separat­
ing client on the tax'consequences of the marital status change 
will find it helpful to provide the client a copy of IRS Publica­
tion 504, Divorced or separatdd Individuals. This short pub­
lication will help the client understand the impact of most tax 

on the marriage termination. Several recent cases illus-
I
the need for care. 

1 1 1 

In Bay ttZCIR?3 the taxpayer and his spouse had agreed 
unallocated family .support'(originally structured and treated 
as alimony) became child support when the ex-wife remamed. 
After the ex-wife's remarriage, the taxpayer sought to contin­
ue to deduct the payments as alimony under I.R,C. 0 71. Not 
surprisingly, the Tax Court disapproved the deduction. Legal 
assistance attorneys should draft carefully on the issue of mar­
ital support and its conversion to child support,W taking Care 

establish the payies' specific desires on the tax conse­
ences whenever possible. 

I 

%'Rev.Proc. 93-49 p .07. 199342 I.R.B. 18; 199,3-2C.B.581., ,, ,1 , , , I , )  

SI If you wish to claim a personal exemption for a child aged one or over. you must report the child's social security number, See I.R.C. 6 6109(e)(2)(RIA 1994). 
If your child has not been assigned a social security number, you should contact your local legal assistance office or social security office as soon as possible to 

e obtain an application for a social security number. See&weralfy TJAGSA Practice Note, Social Securiry Numbersfor Dependenrs. ARMYh w . ,  Dec. 199I,at 5 I, 

5*See I.R.C.8 1631h) (RIA 1994): . t I 


5368 Tax Ct.Mem. Dec. (CCH) 396 (1994). 


%See TJAGSA Practice Note, When is Alimony Nor Alimny But ChifdSupporr?. ARMYLAW.,
Mar. 1993. nt 29. 
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sistancq ?attorneys,recognize thatparried tax­
payers who file married filing jointly55 are jointly and several­
ly liable~forthe p x  (and<anysubsequently determined tax 
deficiency). ,Frequently, taxpayer jng,marjtal difficulties 
will jointly file fheir federal incame py ,Fturn as a matter of 
conyenience (hopjng to reduc{ t 
if the IRSdetermjnes that more 
sue either or,botb filers. ., , 

( 1 

specific:facts, one of &hespous­
the innocent spouse doctrine.56 

For example, in  Thomason u. CIR,57 the Tax Court afforded 
partial innocent spouse relief to the nonculpable spouse for 
deficiencies and additions to tax where she did not participate 
i n  her husband's business; her husband,made qll mpjor finan­
cial dscis{ons; she,did not \iye,p,lavish ,li 

t discyss bqjness ,or finqnc 
lowing relief f q  tqo,t;rx years, the Tax Coy? 

denied relief for a third year because the wife failed to exeri, 
cise her duty of inquiry after federal authorities began investi­

# 'gating her husbanq'a ,alleged bez$qpent from a savings 
and loan.58 

, I ' 

\ I 

jointly when the parties sold a home and then the parties 
divorced. In Murphy y5Clf?,,@the taxpayer and his wife sold 
their jointly owned residence in December 1988. When they 
filed their 1988 retuqn, they qlected .tp postpone t a x m  the 
gain (on Forp 12119). Thq!taxpaye$aqd his wife separated in 
December 1989,and Tventually divorced in May, 1991. After 
the separation, but \before the divorce. .�hetaxpayer bought ,a 
replacement home that qualified \q pos.pone tax qn his por 
of the gain from the joint residence under I.R.C. 6 1034. 
former wife did not purchase a replacement,home. Theitax 
payer later properly filed an amended return reporting a 
postponing the tax on his portion off\he,gain.The IRS,reject­
ed this and sought to tax .all of the gain, tewen the portion 
applicable to his ,wife's interest. lrnerTBx Court agreed with 
the taxpayer,ihowever, citing Revenue Ruling M7250,61which 
dealt with a'separating couple,mho ,sold the.ir,old residence 

? / I 7  " d l  , ' , 11 

and separately bought replacement residencqs. .,The IRS ruled 
there that I.R.C. 8 1034's nonrecognition rule applied sepa­
rately to each spouse's gpips. a,\ c,!, , 8 ?', -

Legal assistance pttorneys may find the following prac\ice 
tips helpful when advising a client facing a similar situation: 

.(1) The taxpayer may be able to seek indem-z I ,,, 
nifiqation from his former spouse anq-recoy­
er the additional tax he paid. Many 

. separgtion agreements include an ind 
cation prwision. , 

contemplating divorce.,cm(,. ( 4  , 

tion entirely by filing gepg-

I C  ' r  

( t  e problem also can be avoided if each­
spouse purchases a replacement home with 
a purchase,price at least as much as the 
amount of their one-half share of the sale 
proceeds and comply with I.R.C. 0 J034',s I 

other requirements. I ' 

As always, qarly advice beats late corrective action. , r. 

the Internal Revenue Gode allows c 
taxpayers to avoid paying tax oq qlllprpaq of a gain from the 
sale of their-rnajn home if the taxpayer meets certain age, 
ownership, and yse tests at the time of theasale.6*>,metaxpay­
er decides if, and when, to take the exclusion. The decision 
may be revoked in certain,~ages,63but taxpayers must ,becare­

so within the allowed,time. In Roburts v. Cf/?,Y,fie 
taxpayer's preparer elec,ted ,the oneltime I.R.C. 8 ,I21 ,exclu­
sion of gain from [ax>for,#taxpayer over age fifty-five. This 
saved the tallpayer ,from paying tax Ion several thousand dol­
lars of ,gain. r.Later, tbp tqpayer~olda home realizing sub­
stantial #gain and shersougb( rtouse I.R.C. § 121 to avoid, 
paying tax on $125,000 of that,gain. She claimed she did not 

bad made the 4ection earlier. The Tax Court,, 
, 

I 

S6rd.5'6013(e) (RIA 1'994). IRS Publication ' I  I . '  j ) I I . I  urn the doctrine and ik require, 
5'68 Tax Ct. Mem. Dec. (CCH) 517 (1994). 

. _ _ _  .._._ _  
ssSee also Dopps v. CIR. 68 Tax Ct. Mem. Dec. (CCH) 326 (1994). A wife who lacked knowledge of the substantial tax understatements on the joint returns that 
she filed with her husband for two years and who did not benefit from the omitted income qualified for innocent spouse relief. 

5ySeegenerally, TJAGSA Practice Note, Tax Consequences of Selling the Principal &w.i Aug. 1990, at 39. 

I , 

, I If1 ,I 
I F 

Residence Upon Dl;or&. ARMY 

621.R.C.4 121 (RIA 1994). See I.R.S.FWB. 523, SELLNGYOUR HOME,Exclusion ofCain (1994) [hereinafter I.R.S.PUB.5231, for mok infmhtidn!' ' 

63SeeI.R.S.PUB.523, supra note 62. How to Make and Revoke a Choice lo Esclude Gain. \ . ( I t - ii , 'I is ' 

' '64103T.C.No.5.1994WL388965(U.S.T~Ct.). "' t 3 ; 1 , : 
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denied the electioh on the second home sale, holding the tax­
payer did not revoke the first election within the allowed time. 
Legal assistance attorneys should remind taxpayers that the 
election is good only once after the taxpayer reaches age fifty­
five. The taxpayer may only use it once (even if only partially 

Individual Retirement Arrangemen 

r Two recent cases demonstrate the ne 

the technical I.R.C. and Treasury Regulation requirements for 

I U S .  


In Ciade v. CIR,65 the taxpayers, relying on the advice of 
an IRS representative. withdrew money from their 'IRA to 
purchase a home. The IRS, and later the Tax Court, deter­
mined that the distribution was subject to ordinary income tax 
treatment. Deferral of tax is available onfy if an IRA distribu­
tion is rolled over within sixty days.' Legal assistance attor­
neys and taxpayers should remember that the IRS and the 
COURS are not bound by erroneous advice of IRS employees. 

In Shelley v. CIR,a the taxpayer, a church pastor, took IRA 
adjustments for contributions to his wife's IRA.claiming that 
she was his church employee. The IRS imposed the six per­
cent excise tax for efcessive contributions made to the wife's 
IRA ruling the couple failed to establish the wife worked for 
the pastor in an employer-employde relationship or chat waged 
were actually paid. Consequently, they were not entitled to an 
IRA adjustment for the contributions beyond the worker­
spouse IRA limit ($2250 for both). , , 

For more information on the' tax aspects of 1RAs;'codsult 
1.R.S. Pubiication 590, Individual Retirement Arrdn fS. 

* . / 

Involuntary Allotdent-Draft Departhenf 
I c of Defense (D Directive 1344.9 'A' 'I' 

< _ I 

Pursuant to ' the "Hatch Act keform Arrlehhments of 
1993,"67 the DOD undertook revision of DOD Directive 
1344.9, "Indebtedness of Milita rsonnel" to include provi­
sions for involuntary allotment from a member of the 
Armed Forces to satisfy a civil j 
briefly describes the involuntary 
draft directive as originally publis 

The draft directive requires j u  
application packet to the Defenpe Finance and Accounting 
Service (DFAS) in Cleveland. The draft directive &quires the 
creditor to submit a certified copy of a final court order along 
with proof of actual service of process on the service member. 

I 

'568 Tax Ct. Mem. Dec. [CCH) 398 (1994). 

&Id. nt 584. 

h7Pub.L. 103-94. 107 Stnt. 101 (1993). 

~59Fed.Reg.21.713(1994)(lobecodifiednt32C.F.R.pt.50). 

The final order must state a sum certain. The draft directive 
does not allow award of postjudgment interest without a sepa­
rate judgment. Finally, the draft directive does not allow 
applications for judgments more than two years old. 

The draft directive requires numerous certifications. These 
include the following: ' 

/ I 

(I) The creditor followed the Soldiers' and 
Sailors' Civil Relief Act (SSCRA) in the 
underlying judgment; 

(2)  The creditor made actual service of the 
final judgment on the service member; 

(3) State law allow garnishment of a simi­
larly situated civilian; 

(4) The creditor is not off limits (and was 
not off limits at the time of the underlying 
contract); and 

( 5 )  The creditor complies with the DOD 
Standards of Fairness. ' 

i l .  . t  

limits the amount available to base pay 
base pay" excludes debts to 
United States Soldiers' and 

itures, employment and 
men's Group Life Insurance, 
mily support payments. 

Under the draft directive, the DFAS will mail a notice to 
d two additional copies to the "immedi­

ate commander" of the service member. 

The immediate commander will serve the member with a 
COPY of the notice and the application package, and advise the 
member of his or her rights, including the right to request an 
extension of time to respond. The service member may con­
sent to the involuntary allotment or contest it. Additionally, 
the,immediate commander will give the service member the 
opportunity to Seek legal assistance before making a decision. 

> 1 

e defenses in the original draft are: the judg­
d not follow the SSCRA in the underlying 
ry exigency caused the absence of the service 

member from appearance in  the judicial proceeding which 
resulted in the judgment; a legal impediment (e.g.bankruptcy) 
prevents processing the allotment; the creditor is now off lim­
its, or was,off limits at the time of the underlying judgment; 
the creditor does not comply with the DOD Standards of Fair-

NOVEMBER 1994 THE ARMY'IAWYER DA PAM 27-50-264 49 



ness, or “other appropriate reasons?:+ ‘‘Other appropriate rea­
sons”cou1d include's broad range of defenses to the underly­
ing judgment.. These wuld poteritiallji includeqviolations of 
both federal and state cansumer protection law. ’ 4 i ’  :I d  j r  

The immediate commander will rule on the military ‘eki­
gency defense only. The standard of review is by 4 prepon­
derance of the evidence. The draft directive defines military 
exigency as a I 

military assignment or ,mission essential 
duty that, because of its urgency, impor­
tance, duration, location or isolation, neces­
sitates, the absence of a member of the 
military service from appearance at a judi­
cial,proceeding. , Absence from an appear­
ance i n  a judicial proceeding is normally to 
be presumed to be caused by exigencies of 
military duty during periods of p,national 
emergency, 1 or  when the member, i s  
deployed.69 i 

The immediate commander will forward the response with 
his or her ruling on the mili tG exigency defense, if raised, to 
the DFAS. Under the original draft, the DFAS decides all 

ise you on the status,of 
debtedness of Military 

ing involuntary allotments un 

DOD received &&era1 public 

udtary alldtm&t‘prdcedures ‘ 

who respanded were’brimari 

ppoposed hlk’that ameared 

underlyingjudgement 0; we 

ally, one of the‘sponsors of the ldgislation a n  involbntary 

allotments stibmirted comments ‘that mirrore’dihany of’the 

same koncerns staibed by members of the public,’ and dlsol 

noted that the proposed rule needed to balance more fairly the 

rights of the creditor with those of the military member. Final­


@Id.at 21.715. 

7ofd. at 21.713-20. 

ly, Ian opiniori from (theDOD General Counsel’s Office 
affirrrted many of the con 

the ‘DFAS,the IDODGeneral Counsel’s Office, and other 
Directorates within the Office of the Under Secreta@ of 
Defense for Personnel and Readiness, a resolution meeting 
was held in AugusL t At that rime, the provisions oflthe pro­
posed rule commented on by the sponsor and the public, as 
well as anticipated cHanges, were discussed. Additionally. the 
attendees at the meetidg were apprised of new DOD guidance 
concerning proper content for directives that would require the 
proposed rule, as revised, to be formally published in two doc­
uments rather ban one-a POD directive and a DQD instruc­
tion. 6 s  revised, the directive will contain broad policy 
guidance, define areas of responsibility, and establish ,an 
implementatiw date for processing of involuntary allotments. 
The instruction will reiterate the directive and provide the 
“nuts and bolts” procedures for processing-except that ,the 
Services and DFhS will have to establish speqific procedures 
necessary for internal processing within their respective areas 
of responsibility. 

: I 

allot­
alent,procedures under the’proposed rule‘will give greater 
effect and recognition to the validity of state court judgments, 
Included among these changes are deletion of provisions that! 
(1) require compliance with the Standards of Fairness; (2) 
require that applicants were*not “off limits’’[or determined to 
be practicing unfair consumer or commercial practices detri- ,­

mental to the morale of service members as determined by 
Service directives; ( 3 )  permit only one involuntary allotment 
a\,atime,(fhere may be more rhan one, provided that the maxi­

ntage allowed is not exceeded); (4) limit a judg­
ly two years (any valid judgment in accordance 

with state law will be allowed); and ( 5 )  demand “proof of 
actual seqvjce” (a certification by the applicant that the protec­
tions of the SSCRA ,were afforded the member still will be 
required). Furthermore, the maximum percentage of pay sub­

’ ’ r .  I I ! 

Notice of the final rule should appear in the Federal Regis­
ter during November. Actual processing of involuntary allot­
ment applications, as mandated by the draft directive, will 

? 
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probably begin in December or early January at the latest. 
The delay in implementation i s  necesshy to ensure that appro­
ptiate consideration is  given to all public comments and that 
the final regulations are both effective and fair. Major Cook, 
Office of the Under Secretary of Defense (Personnel & Readi­
ness)Requirements & Resources-Legal Policy. 

ContractLaw Notes 

’ .  I . / 1  
. * 

ased Service Contracting: 
I 

1 

estimates, service contracting account 105 
billion of the $200 billion that the federal governm nds 
on contracts.7’ It is t surprising, therefo 
the government uses to award service contracts are under 
scrutiny. Some of this attention focuses on the manner in 
which the government defines its contract requirements. 

When dealing with service contracts, deciding ltow to draft 
a statement of work (SOW) often i s  difficult. Should the 
SOW provide detailed instructions on how to accomplish the 
desired task? Or should the SOW simply tell the contractor to 
accomplish the task to a stated level of quality? The latter 
approach demonstrates the concept of “perfomance-based” 
contracting. The Office of Federal Procurement Policy 
(OFPP)recently began another effort to convince agencies to 
adopt the use of perforrnance-based service contracting when­
ever possible. This note discusses the background on this 
issue,the current state of affairs, and some of the implications 
of the OFPP’s efforts for those who deal with service con­
tracts. 

Background 

On April 15, 1991, the OFPP issued Policy Letter 91-2, 
Service Contracting.72 The OFPP defined “performance­

, \  

”61 Fed. Cont. Rep. (BNA)719 (May 30.1994). 

7256 Fed. Reg. 25,522 (1991). 

73 id. 

741d. (emphasis added). 

7557 Fed. Reg. 33,702 (1992). 

761d. 

based contracting” as “structuringall aspects of an acquisition 
around the purpose of the work to be performed as opposed to 
either the manner by which the work i s  to be performed or 
broad and imprecise statements of work.’73 It went on to 
state that “[ilt is the policy of the federal government that. . . 
agencies use perforrnance-based contracting methods to the 
maximum extent practicable when acquiring services .. . . In 
addition, agencies shall justiJEy the use of other than pelfor­
mance-based contracting pethods when acquiring services, 
and document affected contractfiles. “74 

I 

In July 1992, proposed changes to the Federal Acquisition 
Regulation (FAR) implementing Policy Letter 91-2, were pub­
lished.75 These propased changes included the addition of a 
new FAR subpart 37.2, Performance-Based C0ntracting.~6 
The proposal retained the requirement to justify the use of any 
other method for the acquisition of ~ervices.~7 

’ I n  September 1994: a notic as published withdrawing 
he nptice stated that the proposal was being 

withdrawn’at the request of the Administrator of the OFPP 
and that “[s]ervice contracting will be addressed as part of the 
FAR rewnte.”79 

The OFPP’s Pledge Drive 

Apparently noting the lack of implementation of its policy 
by other agencies, the OFPP decided to attack the problem 
from a different angle. In May 1994, the OFPP announced the 
“establishment of a pilot program to increase the use of per­
forrnance-based contracting methods in the acquisition of ser­
vices.”m This notice states, in part 

A major contract reform initiative of OFPP 
is to reform the manner by which the gov­
ernment contracts for services by introduc­
ing performance-based contracting methods. 

...I 

mld. at 33.707. The proposal included the following statement: “When MY method other than performance-hsed contracting is used, the contracting officer shall 
document the contract file with the justification for use of other methods in accordance with agency procedures.” 

7859Fed. Reg. 47.1 12 (1994). 

791d. 

m59 Fed. Reg. 26,679 (1994). 
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q & m ~ l a t ethe ,government's conversipn I 

, , , fo perfqnpance-based service !contracting, I 1, I i  

OFPP,has deyeloped a government-wide , i 
I , pi191 project which relies on yoluntary 

edges by individual agencies to cQnvert , 
I J 1 .specified contracts.for services to,perfor­

. mance-based contracting methods.81 I . J 1  I 

I 8 Q ~ \ 0 I i ,  f 

nistfator of the OFPP,Stevedl 
that these voluntary pkdges "will c6mhit)kgencies to'devel­
oping better statements of work that focus on the mission to 
be accomplished (output)."82 The OFPP also plans to obtain 
the voluntary support of contrac 

should prepare foh the coming changes. The National Aero­
nautics and Space Administration (NASA) already has revised 
the NASA FAR Supplement to incorporater;' uiiemen&for the 
use of performah&-based ionh'acting to'the49maxi 
practicable."u It is,likely thai other ag6nc&: hcluding the 
DOD, will takk sirhill step$ to support the OFPP'S 

Contractlattorneys who review specifications or SOW6 for 
service contracts should educate contrecting personnel on-the 
effects of these changes. >Inparticular, contract attorneys 
shoutd explain the changes, and how,they may he implement- ­ed,to requiring acfivity peqoene],,Iwho normally must write 
statements of workr A g q d  s&ng p i n 5  in determining boy 
to convey the new requirements to contractingpersonnel is the 
rule originally proposed to implement OFPP Policy Letter 91­
2.85 

9 ?. 
L, .1 

The concept of perfonance-based service contracting has 
been around for some time. For nume reasons, however, 
agency contracting person n i  to'"& perfor­
mance-based methdds.86 In rreit climate of acquisition 
reform, most agencies will likely sign on to the OFPP pro­

tions. Beyuse of 
agencies,may not1 : k l  I 

as*the, proposed 
u'se of other thhn 

sition community 

uragement for the 


use of performance-basedconwakting methods in'hgency'-level 


-%9 Fed. Reg. 26,680 (19941, Tk OFPPhas wked oontractorsto. among other things: endorse the project;assist in identifying obstacles to the implemenration of 
performance-based wnuacting; and v sand disputes related to yntracts covered by the agency pledges. , 

I . , 

w59 Fed. Reg. 29.962tt9941, effectivk lune 30. 1994 (to codi'fed at 48 C.F.R.parts 1807 end 1810). For example, 48 C.F.R. p l8lO.W-ll  states: Useo f  per­
formance-based specifications,where feasible. is the ,preferred method for establishing antract  requirements. Requiring activities h l l ,  t~ the martimuq extent 
practicable, use performance-based spekifications. purchase descriptions, and statements of work. .. . 

v i < 

Wed. Reg. 33,702 (1992).1For example, . 1 , I  
I . 

When pdpkng  statements of I,to the maximum extent practicable . ..: I I / I 

(a) Describe the work in tern bf 'what' is to be the required output rather than either 'how' the work is to be accomplished or the number of 
hours to be provided; 

I 	 I ) 
I 1 1 1 1performan s . . . .(b) Enable assessment of work performance against me&~urablc 

t $ 1  ,' I /  

Id. at 33,707. Additionally, the United States A m y  Materiel Command's recently uide for Preparation a& 

AMC Pamphlet 715-17, may be helpful. - -. ~ ­


&In the author's experience, the primary reason for this reluctance is the difficulty in writing performance-bmed spccifications whicharr: clcar and enforcdle 

against the contractor. 


1 % 

87See supra note 77. 
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Claims Report 
I ’ 

. United Stares A m y  Claim Se 
I L , 

Complying with the Statute of Limitations 
for AffirmativeClaims , , ,

* / 

Failure to take appropriate act the statute*of bmi­
an result in the 10 sands of dollars in 
our military treatment facilities (MTFs) and the 

United States Treasury. Consequently, an Affirmative Claims 
Section must closely monitor the statute of limitations in 
every case. 

of Title 28 of the Unired Stares’ Code tol ls  the statute of limita­
tions until “an official of the United States charged with the 
responsibility to act in the circumstances”knows or could rea­
sonably be expected to know that a basis for a claim exists.-’ 
This “official” generally is the recovery clerk at the MTF or 
the claims office; however, the best approach is to conserva­
tively calculate the statute of limitations. Claims personnel 
should suspense their files based on the date Army or CHAM-
PUS fiscal intermediary personnel became, or should have 
become, aware of the government’s claim and assert claims 
before the statute of limitations runs from te. 

Staff Judge Advocates and recovery judge advocates/recov­
ery attorneys should ensure that their Affirmative Claims sec­
tions have suspense systems in place to review the status of all 
affirmative claims files every sixty days at a minimum. This 
will guarantee that action is taken on cases before the expira­
tion of the statute of limitations. This is especially!important 
i n  cases where the civilian attorney or insurance company 
does not cooperate with the claims office. I 

If a claim has not been resolved within six months of expi­
ration of the statute of limitations1 the recovery judge advo­

1 

‘ 28  U.S.C. 5 241Sib) (1988) 

3Id. 5 24l6(c). 

i 

rney must take appropriate acti 
of the claim and the 

ce. If the clai . 

recovery judge advocatelrecovery attorney may determine the 

appropriate course of action; settle#the case, terminate collee. 

tion efforts, or refer the case #or litiga 

exceeds local monetary limits, the 

advocate/recovery attbrney must coordinat 

tive Claims Branch at the USARCS and 

United States attorney. 


en local recovery efforti on a meritbrious 
been unsuccessful, the local recovery judge advocatdrecovery 
attorney must prepare and forward an investigative report 
through the USARCS to the Litigatiorl Division. This report 
will contain complete details about the accident, an analysis of 
potential liability, ses, counterclaims, copies of any 
pleadings filed, a I i  witnesses, collection efforts by’&e 
claims office, information about the injured party 
and copies of all medical records and bills.$ The 
clearly note the date tatute of limitations expires. This 
report may require ex ve investigation and research; sic-$ 
cessful recovery in court may hinge on the research’provided 
in the investigativereport. 

By monitoring all affirmative claims files, field offices will 
ensure timely action is taken on every claim. This will greatly 
improve the Army’s Affirmative Claims Program. Captain 
Park. 

Tort Claims Note 

Insurers Claims for Deductible 

A recent question from the field concerned the documenta­
tion required by the Government Accounting Office (GAO) 
before payment to a claimant’s insurance company for tlie 
value of the claimant’s insurance policy deductible. Such 
payments are appropriate in torts claims If the insureks 
agency i s  tstablished by the insurance poli’cyl state 1 
other authority to act. 

If an insurer pays the deductible portion to the insured and 
tiles a claim for the entire loss, the insurer,may be paid the 

1. 

- . -
ARMY,REG.27-40. LEGAL4seC DEP’TOF SERVICL.: LITIGATION. ch.5 (2 h.1987). \ :k 1.J 1 11: 
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proper amount, including the deductible, if the insurer docp; ; 

ments that it is acting as the agent of the insured. This agency 

status is necessary because the claim for the deductible is sep­

arate from the insurer's claims-no subrogation occurs. The 

payment of the deductible to the insured d 

insurer the subrogee df the insured." !hbro 

when the payment is4based ]on' 


' The'documeniatibn 

agent br representative 

dny claim forwdded 

the'file if the paiment i s  


a copy of the state law authori 

paragraph 2-24a( 1) in cl 

5 ee DEP'TOF ARMY.REG.37-20. LU~AL
?:I - I 

SERVIC!L;;{C\aiMs (28 pb.1990).
* , I  I " 4 . 

pa Staridard Form (SF)I034 or an SF 1145 by an authorized 
claimsjudge advocate (CJA) or claims attorney (CA) who has 
been delegateql authority to pay claims. When an SF 1034 is 
used, 'the certification block on the form will be executed by 

Finance and Accounting, Indianapolis, Indiana, which 

> E 1 , ' .  c: L OTJAG Lflborand Employm
1 

ce 
I O r  : ‘.lib I l t t , , , b ' ) I l l  :' ' ' i $ L ,  !. i I ,  I' I i 

Change in Merit Systems Protection Board Time Limits 1 

. I," I), 

,, 
~ 

Denial of appeal by class of II 
PB'pr Board) tiJne limits.' p e  employees-time to file , 

chariges a k  as follows: I , 'I individual appeal 

Old New 
d ; J L , x l r  J I  { i -.I Request for'paymerit of attorney i 

time to file appeal initial decision becomes final 
._ - . - - _ - I 

Action from a final or 
reconsideration decision 

25 days 35 days Request for payment of attorney
fees-time to file motion after 

25days 
. I  

35 days 
( ,  * L  ,J 

without effective date- date of issuance of final , F  4 

time to tile appeal decision \ 

'59 Fed. Reg. I16 (1994). 7 1 I T ,  I i ' , / 'N?'a. : ,- l  ' I  
; 1 ? "  , I L ? '  
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30 days I 
fees-time to file motion after i 



Old New 

3o days 
I

' 
discrimination in connection 
with matter otherwise 
appealable-time to file , , 
appeal , 

'. Q 

Final negotiated grievance 25 days 35 days 
decision on case involving r s  I 

allegation of prohibited
discrimination-time to 

I i , ,  

request review I ,7 

t I'Stay request of personnel 20days 3q days 
action allegedly based on 
whistleblowing-time to file 
appeal after order ruling on 
stay request I . 

These.changes bring Board practi d procedure more in 
line with federal iourts, the Equal yrnent Opportupity 
Commission, and Board appellate jurisdiction cases. ,The 
changes also will make the Board's appellate processes more 
accessible to federal employees. Ms.Harvey. 

. . >  

limits prescribed i h  5 C.F.R. Q 1201.1 13 for determining the 
finality of atBoard decision, r filing a petition for review. 
Captain Titbs. : a 

1 t  

Extension of Repr,isal Claims Under Title VII 
I 

Title VI1 of the 1964 Civil Rights Act does not specifically 
cover retaliation taken against one employee for the protected 

es of another. However, the Equal Employment 
nity Commission (EEOC) successfully argued that 

position before the United States Court of Appeals for the 
Sixth Circuit (Sixth Circuit) in EEOC v. Ohio Edison.3I 1 


88, Johnnie Whitfield,'a black {mployee of Ohio Edi­
as discharged from his job. A company offer to rein­

state him was withdrawn following a meeting where another 
employee complainkd that Whitfield had been treated more 
harshly than similarly situated white employees and indicated 
that legal action was contemplated. 

The EEOC brought suit on Whitfield's behalf in federal 
court alleging that the withdrawal of the reinstatement offer 
was in retaliation for the coworker's actions. The district 

n for failure to state a claim. 

'The Sixth Circuit reversed. It acknowledged that Q 704(a) 
of Title VI1 does not expressly address third-party reprisals. It 
agreedrwith the BEOC, however, at the clear congress 
intent would be undermined by tolerating such reprisals., The 
court held that § 704(a) proscribes retaliation against one 
employee for the protected activities of another. Ms. Harvey. 

' . ' The Whistleblower Protection Act ' ' 

and the Federal Tort Claims Act4 , . 

The United States Court of :Appeals for the Eighth Circuit 
has joined the Ninth Cir n holding that the Whi 
Protection Act (WPA) ot authorize Federal T 
Act (FTCA) claims based o n  conduct for which relief is avail-' 
able under the Civil Service Reform Act (CSRA).5 . 

'. , , t 

1 - i . 

to the extent necessary to: i 1 ' ' 

MSPB Extends Administrative Judges' Jurisdiction 

m PB 'issukb,a final rule on April 1994 allowing 
administrative judges to retain jurisdiction over cases after the 
issuance of an initial decision for the purpose of vacating the 
initial decision to accept a settlement agreement into the 
record. This change allows the parties to enter into the record 
a settlement agreement reached after the issuance of the initial 
decision without filing a petition for review with the full 
Board. 

I 

The amended regulation2 provides administrativejudges the 
authority to accept settlement agreements into the record after 
the issuance of the initial decision, but before full Board con­
sideration. This amendment does not change the current time 

, 
2 S  C.F.R. (j 1201.I12 (1994).revised to read as follow 

1201.1 12 Jurisdi 

ion, the judge will retain jurisdicti 
(I)correct the transcript:when one is obtained; 

:-I 

(2) Rule on motions for exception to the requirement that a party see 

(3) Rule on a request by the appellant for attorney fees; 

(4) Process any petition for enforcement filed under subpart F of this 

(5) Vacate an initial decision before that decision becomes find u 

record.
- (b) Nothing in this section affects the time limits prescribed in section 1201.1 13 regarding the finality of an initial decision or the time 1 

allowed for tiling n petition for review. 

77 F.3d 541 (6th Cir. 1993). 

'5 U.S.C. 1221(n) (1989);28 U.S.CA. I 

SPub. L. No. 95-454.92 Stat. I 1  I I (codified as amended in scattered sections of 5 U.S.C.A.). 

NOVEMBER 1994 THE ARMY LAWYER DA PAM 27-50-264 ' 55 

1 



ence Gergick, ;a IGeneral: Services Administration After the parties at the installation level thought that they 
employee successfully prosecuted two whistlebloweS had an arrangement, the head of the National Guard Bureau 

reprisal claims before the Merit Systems Protection Board. (NGB) disapproved the agreement as violative'6f the ireserved 
Mr. Gergick also filed an action against the United States and management right of "internal security." The General C d n ­

~ 

the GSA's Acting Administrator,se$ing, among ot 
damages under the FTCA for mentai anguish and 
damages resulting from conduct that gave rise to his 

I ,  I ,  I I 1 1 1 ,  ' I l l 1whistleblowkr reprisal clai 
,, , 

'The district dourt granted summary judgment to the 
affirrned.6 q koq9I the FTCA claims. The circ@uic'court 


provides the exclusive remedies for actions brought und 

umbrella. The *A, passed subsdquent to, but as part o 


In a case 'involving a collective bargaining fgreement pr 
sion allowing civilian Nahonal Guard technicians to wear' 
civilian clothes instead of uniforms, the United S 
Appeals for the DiJtr'trict'of Columbia found,' "0 
ment  pertaining to a ,permissible subj 

ncy 'negotiators and 
i s  binding dbon the agency."R , , 

J I t / '  

, ! ' 4 1 ' , I  " Il\,'j 

"ergick v. Genetql Services Administration,997 F.2d 1237 (8th Cir. 1993). 

'Id. at 1239. 
t r  1 I 1 , .  ' < ' # : A . 

sel for the Federal Labor Relations Authority PLRA) issued 
an unfair labor practice complaint at the union's uiging,)but 
the FLRA dismissed the complaint on the ground thht the 
agreement infringed on management's right to determine 
internalrsecurity practices.' The court of appealS agreed ' d th  
the union, however, and remanded the 'case based on 'the'plaiA
language of 5 U.S.C. Q 7106. I t i l l  I / 

i l  , : I (  ,,I I 

The court found that the nonnegotiability of mandgemeht 
rights enumerated in 5 U.S.C. Q 7106(a) (reserved manage­
ment kights where bargaining is nod required)' is "expiessly 
subject" to 7106(b) (permissive rightscthat 'id, man'agement 
only bargains if i t  wants to). Therifore. if management 
chooses to bargain where i t  does nut have to,;the agenc4lloses 
the ability to later say that bargaining is not required. 

with Executive'Order 12$71 on 1 October 1993, President 
ton ordered 'the'axecutiv ;gain bver Ipermis­
subjects.10 " ' I  I I,  I 

' I '  I 

Many permissive righk a& sihilai to reserved management 
rights. Compare the lists of each at 5 U.S.C. Q 7601(a) and 

, 1 1  
I *  r I t 1 ;  i 

I 

I r , 7 I ,  

*Associationof Civilian Techniciay, Montana Air Chapter No.29 v!Federal Labor Relations Authority (No.92- 1379), 22 F.3d I I50 (D.C.Cir. 1994). 

1 I , f ,  

I I  1 , )  

1 

I" 5  U.S.C.5 7106 (1978) Managemen 
- .. - _  ._ 

(a) Subject to subsection (b) of this section, nothing in this chapter shall affect the authority of any management official of any agency­

(I) to determine the mission, budget, organization,number of employees,and internal security practices of the 
I \ ,  


(2) in accordance with applicable laws­

(A) to hire, assign, direct, lay-off, and retain employees in the agency, or to suspend, remove, reduce in gra 

nary action against such employees; , r 1 2  113, 


(B)to assign work, to make determinations with respect to contracting out, and to determine the personnel by which BEency, owerations fihallI
- - ­
be conducted; 1 1 :I . I  I
(C) with respect to tilling positions, to ma 

(i)  among properly ranked and 
(ii) any other appropriate source; and 

(D) to take whatever actions'may be necessar): td 

(b) Nothing in this section shall preclude any agency and any labor oganization'from negotiating­


(I)at the election of the agency, on the numbers, types, and grades of employees or positions assign ?

work project, or tour of duty, or on the technology, methods, and means of performing work; t *' . 

(2) procedures which management officials of the agency will observe in exercising any authority under this section; or 

(3) appropriate arrangements for employees adversely affected by the exercise of any authority under this fection by'such management offi­

cials. 


I f  I ' I 1 - I , 1 ,  I 1 I 
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‘ Office of Management and Budget (OMB) 
’ Circular A-76 and the Duty to Bargain 

1 I 4 

q .P 
The OMB Circular A-76 covers the commercial activities 

cbst comparison process. The National Treasury Employees’ 
Union (“ESJ)proposed .that the internal appeals! procedure 
mentioned in the circular be defined as their contractual griev­
ance and arbitration provisions. The FLRA ordered the Inter­
nal Revenue Service (IRS) to bargain over the proposal. The 
IRS appealed. , I  

I 

In U.S.Department of the Treasury v. Federal Labor Rela­
tions Authority. the Court of Appeals for the District of 
Columbia declined to enforce the ERA’S order.12 The court 
disagreed with the ERA’S interpretation of the circular as an 
“applicable law” for purposes of 5 U.S.C. 8 7106(a)(2) and 
(b)(3) and thus negotiable. The court stated that while i t  
might give deference to the FLRA’s interpretation of the cir­
cular as an applicable law, that same deference would not 
extend to its interpretation of the circular that ignores the plain 
meaning of the document and the OMB’s clear intent. The 
FLRA had contended that because the circular was an “applic­
able law,” employees could grieve alleged violations of it 
under 5 U.S.C.$ 9  7121(a)(l) and 7103(a)(9)(C)(ii). The 
court pointed out, however, that the “assertion that the terms 
of the regulation cannot undermine a right grieve granted 

12996F.2d 1246 (D.C.Cir 1993). . ’ 1  

I3ld.at 1252. 

I448F.L.R.A.No.168(1993).,’ 

by the statute, fails to recognize that the statute itself, in sed­
tion 7117(a). provides the exemption from the duty to bar­
gain.” 

f 


if a government-wide regulation under sec­
tion 71 17(a) is itself the only basis for a 
union grievance-that is. if there is no pre­
existing legal right upoa which the griev­
ance can be based-and the regulation 
precludes bargaining over its implementa­
tion or prohibits grievances concerning 
alleged violations, the Authority may not 
require a government agency to bargain 
over grievance procedures directed at imple­
mentation of the regulation. When the gov­
ernment promulgates such a regulation, i t  
will not be hoisted on its own petard.13 

, : . In Fort Carson,l4 the FLRA adopted the court’s conclusion 
that the circular is a government-wide regulation and that pro­
posals subjecting disputes over compliance with the circular 
to resolution under the negotiated grievance procedure are not 
negotiable. The FLRA stated that its previous decisions to the 

11 no longer be followed. Ms. Harvey. 
. 

I 

f ,  

~ ~~ 

Personnel, Plans, and Training Office Notes 


Personnel, Plans, 
/ I 

j r ;  ’ 
FiscalYear 1995 JAGC Major Promotion Selection Board 

I 

On or about 13 December 1994, a promotion selection 
board ,will;qonvene to consider eligible JAGC captains for 
promotion to major. The announced zones of consideration 
are as follows: 

Above the zone: 31 July 1988 and earlier ’ . 

In the zone: 1 August 1988 through 31 May 

Below the zone: 1 June 1989 through 31 December 


1989 
1 , 

The kei items that the board considers include: the perfor­
mance-fiche“of the Official Military Personnel File (OMPF); 

Training Ofice, OTJAG * 

of the Army (DA) photograph. These items should be current 
and complete. Please note that photographs’ and physicals2 
older than five years are considered out of date. 

I 

Officers who have not reviewed their OMPF performance 
fiche lately should obtain a copy from PERSCOM. A written 
request containing the officer’s full name, rank, social security 
number, and mailing address should be sent to: 

Commander 

U.S. Total Army Personnel Command 

ATTN: TAPC-MSR-S ’ 

200 Stovall Street.­

the Officer Record Brief (ORB); and the official Department Alexandria, Virginia 22332-0444 

! !  
RE(I. 640-30, PWSONPIEL RECORDSAND l D E N n F t C A T l 0 ~‘DEP’T OF ARMY, OF INDIVIDUAL?: PHOMGRAPHS FOR MILITARYI D E N I I F I C A ~ NFILES(1 03. 199 I). 

~ REG. 40-501. MEDICAL OF MEDICALFITNESSZ D ~ARMY, ’ ~ ~ ~ SERVICES: STANDARDS (15 May 1989). . 
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Alternatively, .requests can ‘be faxed directly to PERSCOM at 
commercial: (703) 325-0742; or DSN: 225-0742. ’ $ 1 1  

Officers also should contact their supporting Personnel Ser­
vice Center (PSC) to review their board ORB. The PSC,will 
forward the signed board ORB through personnel channels to 

r’s promotion board file. 
1 1 

photograph is preferred, 
but not required), a back-up copy ,of the signed board ORB, 
and any documentation missing from the OMPF performance 
fiche should be mailed directly to: i 

l i  & I r , 

e Judge bdvocate General I 
1 ATTNl DAJA-F’T(MAJ 

“2200Army Pentagon x; 
IfWashington,DC 2031@ 

‘ ! t i  j . I (  , ! 

For the board to consider an academic evaluation report 
(AER) or officer evaluation report (OER), the miginal report 
must be received by the Evaluation Reports Branch (TAPC-
MSE-R) at PERSCOM not later than 6 December 1994. If a F 

report is late, a waiver Lan be obtained in ,acaardance with 
Army Regulation (AR) 624-100.3 fi Comp1ete;the-record OERs 
must compiy,with AA.623~1054and lhave a ‘:Thru’ Date” of 7 
October 1994. iThey also Are due at PERSCOMinot later than 
6 December 1994. 

(DAJA-PT), DSN: 225-1353. 

? ’t i 

8 1  ’ 

I * 
i 

, r t I . t  ’ 1 1 

.. I ‘ :  . !  I 

OF ARMY,3 DEP’T REG.624- bo.’PRbMbTION OF OFFICERS ON ACTIVEDUTY, pan. 2-7 (21,!Up: 1989). , 

CER E V A L U A ~ O N  SYSTEM, i J I I 

I I 1 

1 ;’ 1 , $. , I  I rt1,i I 

r , i , I  ’ ) \ I <  I . 
I -7 

IJIOJ I 11, > , I  ’ il 

REPORTING 

Guard and Reservd94ffairs Items ’ , ., ’ ) 

FGuard and Reserve AsJoirs Division, OTJAG I / ,  ‘ I , 1 

National Guard Military Justice 

All Army National Guard units are organized and resourced 
for deployment to scpport United‘States national security‘ 
objectives. For many Army National Guar 
from mobilization to deployment will be eve 
in the past. During the Persian Gulf War, sixty-three Army 
National Guard colonel and lieutenant colonel commands 
deployed to the Central Command area of operations. Aver­
age deployment time for these units-from mobilization to 
deployment-was thirty-one‘days. The Guard must be ready
before the call up. i . I 

Working familiarity with the active duty military justice 
system is essential ‘for commanders and judge abvocate 
April 1992, the Report of the Desert Stotm Kssessment Team 
(DSAT) stated that many of the mobilized -Reserve Compo-, 
nent (United States Army Reserve and National Guard) com­
manders were “unfamiliar with the UCMJ.” Some Reserve 
Component commanders “did not understand the role of 
Judge Advocates and did not know,how to yse Judge Advo­
cates.” No one contested the accuracy of,wqse PSAT obser­
vations in 1992. Unfortunately, these same observations 
remain true today in many Guard units:,, 

I 

Recently the Office of the National Guard Bureau, Judge 
Advocate. circulated a “National Guard Military Justice Sur­
vey” to at least one senior judge advocate in each of the fifty­

1 1 

four separate states, territories, and the District of Columbia 
and fifty of the jurisdictions responded. The su’rvey results 
indicate that neither commanders nor judge advocates are ade­

‘ quately familiar with the Uniform Code of Militaiy’ Justice 

‘ 

The survey asked “On a scale of 1 to 10, would you rate the 
, ,ability,of your commander to administer military justice (NJP 

and courts-martial)?” Army Guard responses ranged from 1 
to 10 with an average of 5.4 and a mean of 6.0. -Air Guard 
resporlses .ianged from 1 to’10 with ahmerage of 5.0 and a 
mean of 5.0. 

, I l l ,  I 

1 ‘  Forty-six of ‘the fifty jurisdictions respohding hade h hililJ 
tary justice ’code. Only thirty-five are patterned after,the 
UCMJ. Twenty-one have manuals for courts-martial of which 
seventeen are patterqed after the federal Man+ for Courts­
y r t i , a l .  1 > I ‘  

1 e : t l  1 -1 ‘ t p l  

In the operation of the various military 
twenty-eight jurisdictions conduct an; form of courts-martial. 
Surprisingly, only thirty-four report u g nonjudicial punish­
ment! In 1993, just one state tried a se by gen-ral lcou~s­

<­martial. The numbers of summary courts-mytial conduqed in 
1993 in any one jurisdiction ranged from 0 to 200, perhaps 
reflecting differing approaches for the offense of absent with­
out leave (AWOL). Confinement was a 
states. 
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(T�IEWDGEADVOCATE%ENERU'S 
SCHOOLCONTINUING LEGALlEDUCATXON (ON-SITE) TRAINING, AY 95 (Conthiued) 

n CITY, HOST UNIT AC GO/RC GO 

25-26 Feb 95 Salt Lake City, UT AC GO r 3 - b  I BG Magers I jll , LTC Edward 0.Ogilvie 
87th L$O RC GO BG Sagsveen 1 I 1584 East Parkridge Dr. 

splitpaining Olympus Hotel CrimLaw I MAJ Barto i Salt Lake City, UT 84121 
w h y q  6000 Third Street Ad & Civ ' 8 MAJ Pearson. . (801) $75-1650 

' Salt Lake City, UT 84119: GRA Rep l ' , LTC Hamilton 

25-26 Feb 95 Denver, CO 	 AC GO i t LTC Karl E; Hansen 
RC GO r s o '  : BG Lassart P.O.Box 6124 

I ' 

Crim Law,. I I MAJ Barto Aukra, CO 80045-6124 
I , 

Ad & Civ i MAJ Pearson (303) 361-1208 

(2 ! 1 '  , I 
GRA Rep , I< ' 

COL Reyna 

Columbia, SC AC GO 
I " *  I * ) ,  

' 15 I 120th ARCOM RC GO 
,>I;' ' l r <  

.h i v  of scLaw school Crim Law 
1 -

I , I 
* 1 ,Columbia, SC 29208 ' Ad & Civ 

i s I , . F  GRA Rep ._II ; 

1st Lso RC GO 
Int'I-Ops Law 

BG Sagsveen 401 Ridgehaven 
LCDR Winthrop Richardson, TX 75080 

Crim Law 
GRA Rep 

MAJ Burrell (214) 991-2124 
LTC Hamilton 

ff-
-11-12 Mar 95 , ,Washington, DC L *a  .n ACGO BG Huffman CPT Robert J. Moore 

10th LSO RC GO BG Cullen loth Is0 
NWC (Arnold Auditorium)
FortLesley J. McNair 
Washington, DC 20319 

Int'l-Ops Law 
Contract Law 
GR4 Rep 

MAJ Martins 550DowerHouseRoad 
MAJ Ellcessor Washington, DC 20315 
LTC MenwcpT Storey (301) 763-3211/2475 

18-19 Mar 95 San Francisco, CA ACGO ~ MG Nardotti MAJ Joe Piasta 
5th LSO RCGO 4 BG Sagsveen, BG 717 CollegeAvenue 
Sixth A m y  Conference Room 
Presidio of SF,CA 94129 Ad & Civ 

Lassart,BG Cullen Second Floor 
MAJ Peterson Santa Rosa, CA 95404 
LTC Bond , (707) 544-5858 
COL Reyna 

10-12 Mar95 DalladFort Worth AC GO MG Gray COL Richard Tanner 

1-2 Apr 95 Indianapolis, IN 
" 3 1  ,* b 1 

' Indianapolis, r]N 46241 
'I J (317) 457-4349 

7-9 Apr 95 Orlando, FL ~ ' MAJ John J. Copelan,Jr. 
' tBroward County'&ttorney' 

115 South AndrewsAvenue 

Orlando, FL 32822 FortLauderdale, Fl 33301 

n ( 1  

I i'J8 Suite 423 

- c ,  
I t  

1 

I . I 
I (305)357-7600 1 

29-30 Apr 95 Columbus, OH 
I ) 83d ARCOWJth LSO ' 

1 ' .  I ,  GRA Rep 
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;THEJUDGEADVOCATE GENERAL'S 
SCHOOL CONTINUINGLEGALEDUCATION (ON-SITE) TRAINING,AY 95 (Continued) 

CITY, HOSTUNIT I /c 

DATE . _ :  *A.NDTRAINING SITE : 2 -
I 

' 	 Huntsvllle, AL MG Nardotti ' 3 1 I I 1 LTCBernard B. D&n"s%. 
;I2 1st ;bWCOM HHC,'3dTrans Bde 
Curps of Engineer Contract Law ' I MAJ Hughes 34 15 McClelFan Bl$d!I ! 

" 
? Huntsville, AL '35 MAJ A. Frisk Ahision, AL 36261 

' I t  COL Reyni ' (205) 939-0033 

AC GO COL ~ 4 - y  
RC GO 

' ' Officd of the Adj General 
Contract Law ' # ( '  A"N: AL-JA 
Int'I-Ops Law P.0: Box 371 1 
GRA Rep Dr. Foley Montgomery, AL 36109 

AC GO 

Craven ?1. 

MAJ Jennings Fort Sam Houston 

LTC Menk San Antonio, TX 78234 


I DSN 47 1-2208 
I : 

' I 

I 
I '* ' I i CLENew 

. r .  ' .  ; I 1 c r *  I[ I 1 : 
: \ I  ' ' >. I , i  1 ,  I I  ' ' * [ h '  , , I 

1. Resident Course Quotas / I 2. SA CLE Course Schedule 

Attendance at resident CLE courses at The 1994 
'6 School (TJAGSA) is resdricted td 

, , r! 

ent quotas. Quotas 5;9 December: USAREUR Op 
courses are managed $y the Arm 

Resources Systkm (ATRRS), the Dmember: 127th Senior Officers' Legal Orientation 

management system. The ATRRS school code for TJAGSA Course (5F-FI). 

is 18I .  !f .you\do not b y e  a confinned quota in ATRRS, " ,  7 0 ;q, \LLy 


you doA.dothave a quota for a TJAGSA CLE course. 

Active duty service members must Qbtain.quotas through their U. ,; ' , 

directorates of training or through.equiwllent agencies. 1 


Reservists mhst! obtain quotas through'their unit training 

offices or, if they are rionunit reservists,through ARPERCEN, I O - 13 January: USAREUR Tax 

A": ARPC-ZTA-P, 


"il 
January: 46th Federa1,b 

23-27 January: 20th Operational Law Seminar (5F-F47). 
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T 

6-10 February: 128th Senior Officers' Legal Orientation 
Course (5F-Fl). 

6-10 February: PACOM Tax CLE (5F-F28P). 

-14 April: 136th Basic Course (5-27-C20). I 

13-17 February: 59th Law of War Workshop (5F-F42). 

13-17 Februaky: USARFUR Contract Law CLE ( 

27 February3 March: 36th Legal Assistance 
F23). 

I 

Contract Attorneys' Course (5F-F10). 
I 

20-24 March: ' 19th Administrative Law for Milita@ Instal­
1

lations Course (5PF24). 

27-31 March: 1st Procurement Fraud Course (5F-FlOI). 

3-7 April: 129th Senior Officers' Legal Orientation Course 
'r(5F-FI). ' 

17-20 April: 1995 Reserve Component Judge Advocate 
Workshop (5F-F56). 

17-28 April: 3d Criminal Law Advocacy Course (5F-F34j. 

24-28 April: 21st Operational Law Seminar (5F-F47). ,' 

1-5 May: 6th Law for Legal NCOs' Course (512­
71D/E/20/30). 

1-5 May: 6th InstallationContracting Course (5F-F18). 

15-19 May: 41st Fiscal Law Course (5F-F12).' ' '  ' 

15 May-2 June: 38th Military Judge Course (5F-F33), 

22126 hay:  42d Fiscal Law Course (5F-FI2). , I 

22-26 May: 47th Federal Labor Relations Course (5F-M2). 

5-9 June: 1st Intelligence Law Workshop (5F-F41). 

5-9 June: 130th Senior Officers' Legal Orientation Course 
(5F-FI). 

12-16 June: 25th Staff Judge Advocate Course (5F-F52). 

19-30 June: JAlT Team Training (5F-F57). 

19-30 June: JAOAC (Phase II) (5F-F55). 

5-7 July: Professional Recruiting Training Seminar. 

5-7 July: 26th Methods of Instruction Course (5F-F70). 

10-14 July: 6th Legal Administrators' Course (7A-550Al). 
1 , .  

10 July-I5 September: 137th Basic Course (5;27-C20). 

17-21 July: 2d JA Warrant Officer Basic Course'(7A­
55OAO). I 

24-28 July: Fiscal LawOff-Site (Maxwell AFB). 

31 July-16 May 1996: 44th Graduate Course (5-27-C22). 

31 July-1 1 August: 135th Contract Attorneys;"Course (SF-
F10). 

14-18 August: 13th Federal Litigation Course (5F-F29). 

J I 14-18 August:i 6th Senior Legal NCO Management Course 
(512-71D/E/40/50). 

' 2145 August: .6OthLaw'of WarlWorkshop (SEF42). 
1 

21-25 August: 131st Senior 
C O U ~ S ~(5F-Fl). 

28 August-] September: 22d Operational Law Seminar 
(5PF47). 1 

6-8 September: TJSAREUR Legal Assistance CLE (5F-
F23E). 

1 1-15 September: USAREUR Administrative Caw CLE 
(5F-F24E). 

, I  1.15 September: 12th Contract Claims, Litigation and 
Remedies Course (5F-Fl3). I , 1 

I "  

18-29 September: 4th Criminal Law Adv 
(5F-F34). 1 

3. Civilian Sponsored CLE Courses 

February 1995 

1-2, ABA: Dispute ResolutionMediation, Miami, FL. 
i 

!&3, GWU: Defective Pricing: Hazards and Defenses, 
Washington, D.C. 

2-6, ESI: Managing Projects in Organizations, London. 
England. 

6-7. GWU: Procurement Law Research Workshop, Wash­
ington, D.C. 

6-9, ESI: Negotiation Strategies and Techniques, Washing­
ton, D.C. 

7-9, ESI: International Business and Project Management, 
Dallas, TX. 
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. .7-10, ESI; . Advanced Source Selection: 1 Evaluation Fac- Jurisdiction 1 1 

tors, Scoring Procedures, and Proposal Evaluation Tech- Delaware 
niques. San Diego, CA. ., . , I  ~I I # ( I  Florida** 

F 

7-10, ESI: Preparing and Analyzing Stdtements of Work 
and Specifications,Washington, D.C. Indiana I ** 

Admission date trien 

7-10, G W ! Source Selection Worlhbp, San Mego, CA. 

13.17, ESI: Risk Management, Washington, D.C.Lil ! I I Louipiana,T* I I 

13-17, GWU: Administration of Government Contracts,
Washington, D.C. f b l  - .  

Missouri 3 1 July annually 
15-17, ESI: Contracting for Services, Washington, D.C. 1 March annually, . r f  , 

I~21.22, GWU: Government Contract Claims, 5an Diego,
CA. I ' I I :  ,I \ 

North Carolina** 
22-23, GWU: A Practical Introduction to Government 

Contracting, Washington, D.C. 
0 .  

< I , I . I L l C 'I JSl : I  i I 

23-24, ESI: Electronic Commerce, Washington, D.C; ' J 

22-24, GWU: Schedule Contracting: :SellihgtCommercial 
Products and Services, Washington, D.C. 1 ' . 

thereafter triennially 
27-3 March, ESI: ProjeCt Leader'ship, Management, and Pqnnsylvania** 

l i  
Annually as assigne I 

Communications, London, England. 1 . Rhode Island 30 June annually 
F

South Carolina** 
1 . 

; 28-3 March, ESI: Subcontracting, Washington, D.C.i I i Tennessee* 
I-,I.: Texas 

I

Utah 
i For further information on civilian Lourses,xplease contact Vermont 15July biennially ' 

the institution offering the course. Theaddresses are listed irl, 
the September 1994 issue of The A m y  Lawyer. 

, I  z 1 ) 

+ : ( I  : 9 :-I ! I  

4. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

. * I 1 1. 4 ­

Jurisdiction Reporting Month 
Alabama** q-1 . 3 t December annually 
Arizona 15 July annually 
Arkansds 1 . t  ' (  1 

California* 1 February annually 
Colorado I Anytime within three-ye$r'peri& 

, 1 1 I '  ' 

1 ' I  

4 , 
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Current Mate'rialof I'nterest 


1. TJAGSA Materials Available Through Defense Techni­
cal Information Center 

" 4 

Each year, TJAGSA publishes deskbooks and materials to 
support resident instiuction. Much of this material is ustful to 
judge advocates and government civilian attorneys who are 
unable to attend courses in their practice areas. The School 
receives man9 'requestseach year for these materials. Because 
the distribuiion of these materials is not in the School's tnis­
sion, TJAGSA does not have the resources to provide these 
publications. 

To provide another avenue of 
material is being made available 
cal Information Center (DTIC). 
material in two ways. The fidt is through a user library on the 
installation. Most technical 'and school libraries are DTIC 
"users." If they are "school" libraries, ay be free users. 
The second way is for the offrde or or ion to become a 
g&ernme?t iser. Government agency u 
per hard copy for reports of 1-100 pages 
each additional page over 100, or ninety-five cents per fiche 
copy. Overseas users may obtain one copy,of a report at no 
charge. The necessary information and forms to become reg­
istered as a user may be requested from: Defense Technical 
Information Center, Cameron Station, Alexandria, VA 223 14­
6145, telephone: commercial (703) 274-7633, DSN 284­
7633. 

Once registered, an office or other or 
deposit account with the National Technical Information Ser­
vice to facilitate ordering materials. 4 Information concerning 
this procedure will be provided a request for user status . 
is submitted. 1 

Users are provided biweekly and cumulative indices. These 
indices are classified as a single confidential dokument and I 

mailed only to those DTIC users whose otganizations have $I 
facility clearance. This will not affect the abilitj of organiza­
tions to become DTIC users, nor will it affect the ordering of 
TJAGSA publications through DTIC. All TJAGSA publica­
tions are unclassified and the relevant ordering Information. 
such as DTIC numbers andjtitles, Will~bepublished in The 
Army Lawyer. The following TJAGSA publications are avail­
able through DTIC. The nine character identifier be 

be used when ordering publications. 

Contract Law 

1IJA-501-1-93 (499 pgs). 

AD A265756 Government Contract Law Deskbook, vol. 
,>  ZJA-501-2-93 (481 pgs). 

AD A265777 Fiscal Law Course DeskbooWJA-506(93) 
(471 pgs). 

LegalAsslstance 

AD BO92 128 	 USAREUR Legal Assistance 
HandbooWJAGS-ADA-85-5 (315 pgs). 

AD A263082 	 Real Property Guide-Legal AssistancdJA­
261(93) (293 pgs). ' " 

AD A281240 Office Director)r/JA-267(94)(95 pgs). 
1 1 

AD B164534 Notarial Guide/JA-268(92) (136 pgs). 
.[ 

3 Preventive Law/JA-276(94) (2 
) L S  

AD A266077 Soldiers' and Sailors', 
Guide/JA-260(93) (206 pgs). 

AD A266177 Wills Guide/JA-262(93)(464 pgs). 
! 

Family Law GuidelJA 263(93) (589 pgs). 

AD A280725 Office Administration GuidelJA 271(94) 
I (248 pgs). : 

AD B 156056 	 Legal Assistance: Living Wills GuiddJA­
273-91 (171 pgs). ' 6 i -

AD A269073 	 Model Income Tax Assistance GuiddJA 
8275-(93) (66 pgs). 

Guide/JA 265(94)(613 

Information SeriedJA 269(94) (129 
1 *pgs). I 

AD A276984 Deploym uide/JA-272(94) (452 pgs). 

Force All States Income Tax G u i d e  
uary 1994. , 

Administrative and Civil Law 

AD A199644 The Staff Judge Advocate Officer Manag­
. I r;s Handbook/ACIL-ST-290. 

Ab A269515 Pederal Tort Claims AdJA 241(93) (167 
pgs). ' 

AD A277440 	 Environmental Law Deskbook, JA-234­
l(93) (492 pgs). 

*AD A283079 Defensive Federal Litigation/JA-200(94) 
(841 pgsl. 
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AD A255346 Reports of Survey and Line of Duty Deter-& 
minationslJA 23 1-92 (89 pgs). 

*AD A283503 Government Information PacticedJA- i 
235(93) (322 PgS). ', , F  i 

AD A259047 AR 15-6 EnyestigationslJA-28I(92) (45 
Pgs)* 

I ,< i '  T i l  Army Regulations, Field Manuals, and Training Circulars. 
( , ' ' ( ,  

( 1 )  
-ADA273376 :The Law of Federal Employmenf/.lAIE" 1 '1'. (USAPDC) at Baltimore stock!, and distribpteq 

2 1O(93) (E62 pgs). ' 1 1 tions and blank)fokns that have Army-wide use 
is: 

AD A273434 )TheLa&bFFederal LaborAManaiement( I  ;'. 
RelationdJA-21 l(93) (430 pgs). 

AD A254610 Mili n, Fifth EditiodJAGS-DD­
-	 9 2 t  

:i accoyits to' rise' any 
m. foltowingex 

guiation 25-30, 'The Army 
Program,vparabaph 12-7c 

I1 1AD A274406 Crimes and Defenses,peskbooWJA 33354 )  (28 February 1989) 'is provided ko  assist Active, Reserve. and
' (191 pgs). 

. ,
J ' .  t '*'~lIl,O 1 I '  

AD A27454 1 	 thauthorized AbsencedJA, 301(93) (44 authorized publicatiohd accounts with ' 
Pgs). > ,­

,". '( !* ( ' ( '  1 ,  

( I )  Active Army. 
(a) Units organized under a PAC. A PAC that sup-

I ' ' I I  ports battalion-size anits will request a consolidated publich-
AD A274 tions account for the entirebattalion except when subordinate'

320(94) (297 pgs). units in the battalion are' gedgraphically remote. To establish 
an account, the PAC will forward a DA Form 12-R(Request

AD A2 rial Counsel and 	 for Establishment of a Publications Account) and supporting 
DA 12-series forms through their DCSIM or DOIM. as appro­
priate, to the Baltimore LJSAPDC, 2800 Eastern ,Boulevard, 
Baltimore, MD,,21.220-2896.,The PAC will manage all I 

accounts established for the battalion i t  supports. ( (Instructibns 
for the use of P A  rl2-series forms and a reproducible t o  
the forms gppear in DA Pqm 25-33.) 

' , I  :I1 . i h  ?, ' [ I  ,'_ ! ! ' [ I ,  

AD A262925 Operational Law HandbWk (Draft)/JA (b)8.,l)nits not organized uvder,a PAC, Units that are 
) t  	

detachment size and abgve may haye a publications account. 
To,establish an account, qese units will subEit a DA Form: 
12;,&$nd supporting 2-series, forms through their 

or DOW. as a Baltimore USAPDC,
AD B136361 Reserve CGmGnent JAGC'Personnel Poli- stern Boulevard, Baltimo , . I

cies Handbook/JAGS-GRA-89-J ( I  88 ggs]., 
I , I  - I . I '  3 . I I , V ' . ' i f - . "  ".I 'c 

t I~ . 1 .  Those orderihg publications are reminded that they are for 
government use only. 

.i *Indicate$new publication or revised editi0n.F 
F 

1 

The following CID publication also is a%ailable through 
DTIC: ~ 

I '  I , / I  I '  I .~CI'? I1 t ^I ,1;: ' 

r i  - ' f ~ ti t  
AD A145966 USACIDC Pam 195-8. Criminal Investiga­

4 	 ,tions,$Violationof tbe U.S.C. in Economic., 
Crime Investigations (250 pgs). 

(c)  Staff sections of FOAs, MACOMs, installations, and 
combat divisions. These staff sections may establish a single 
account for ekhmajor staff element. Ta establish an account, ,­

these units will follow the procedure in (h) above. 

(2)  ARNG unitsvhat are company size:id State adjutatits 
general. To establish an account, these units will submit a 
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DA'Form 12-R and supporting DA 12-series foms through 
their State adjutants genetal to the Baltimore WSAPDC,2800 
Eastern Boulevard, Baltimore, MD 21220-2896. 

(3) USAR units that are company size and above and staff 
sections from division level and 'above. To establish an 
account, these units Will submit a DA Form 12-R and support­
ing DA 12-series forms through their supporting installation 
and CONUSA to the Baltimore USAPDC, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. 

(4) ROTC elements. To establish an account, ROTC 
regions will submit a DA Form 12-R and supporting DA 12­
series forms through their supporting installation and 
T R A D E  DCSJM to the Baltimore USAPDC, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. Senior and junior 
ROTC units ,will submit a DA Form 12-R and supporting DA 
12-series forms through their supporting installation, regional 
headquarters, and TRADOC DCSIM to the Baltimore 
USAPDC, 2800 Eastern Boulevard, Baltimore, MD 21220­
2896. , 

f 

Units not described 'in [the paragraphs] above also may be' 
authorized s. To establish accounts, these units must 
send their through their DCSIM or DO 
priate, to Commander, USAPPC, AT": ASQZ­
dria, VA 22331-0302. 

1 

Specific instructions for establishing initial distribut; 
requirements appear in DA Pam 25-33. 

If your unit does a copy of PA Pam 25-33, you 
may request one b the Baltimore USAPDC at 
(410) 6714335. 

,(3) Units that have established initial distribution require­
ments will receive copies of new, revised, and changed publi­
cations as soon as they are printed. 

(4) Units that require publications that are not on their ini­
tial distribution list can requisition publications using DA 
Form 4569. A11 DA Form 4569 requests will be sent to the 
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD 
21220-2896. You may reach this office at (410) 671-4335. 

(5 )  ' Civilians can obtain DA Pams through the 
Technical Information Service (NTIS), 5285 Port Royal Road, 
Springfield, Virginia 22161. You may reach this office at 
(703) 4874684. 

(6) Navy, Air Force, Marine Corps judge advocates 
can request up to ten copies of DA Pams by writin 
USAPDC,A m :  DAIM-,$P 2800 Eastern Boule 
Baltimore, MD 21220-2896; may reach this office at 
(410) 6714335. . ,  

3. LAAWS Bulletin Board Service 

a. 'The Legal Automated h y - W i d e  System (LAAWS) 
operates an electronk bulletin hard (BBS) primarily dedicat­

ed to serving 'the Army legal community in providing Army 
access to the LAAWS BBS,while also providing'DOD-wide 
access. Whether you have Army access or DOD-wide access, 
all users will be able to download the sTJAGSApublications 
that are available on the LAAWS BBS. 

b. Access to the LAAWS BBk ' 

(1) Army access to the LAAWSBBS is  currently restric­
ted to the following individuals (whb can sign on by dialing 
commercid (703) 806-5772, or DSN 656-5772): 

s employed by the Department 
of the Army: 

(c) A A y  Reserve and Amy National Guard (NG) 
judge advocates on active duty, or employed by the federal 
government; I 

(d) Army Reserve and Army NG judge advocates 
nor on active duty (access to OPEN and the pending 
RESERVE C O W  only); 

(e) Active, Reserve, or NG Amy legal'administra­
tors; Active, Reserve or NG enlisted personnel (MOS 
71DI71E); 

' (f) Civilian legal support staff>employedby the 
Army Judge Advocate General's Corps; 

(g) Attorneys (military and civilian) employed by 
certain supported DOD agencies (e.g. DLA, CHAMPUS, 
DISA, Headquarters Services Washinbon); 

h 

(h) Individuals with approved, written exceptions to 

xceptions to the access policy should be 
submitted to: 

LAAWS Project Office L I 

,. Atln: LAAWS BBS SYSOPS . 
9016 Black Rd, Ste 102 
Fort Belvoir. VA 22060-6208 

' J i ' 
(2) DOD-wide access to (he LAAWS BBS currently is  

restricted to the followjng individuals (who can sign on by 
dialing commercial (703) 806-5791, or DSN 656-5791): 

All DOD personne1,dealing with military legal issues. 

nications qonfiguration is: 96?/2400/ 
one; 8 bits;' 1 stop bit;'full duplex; 

100/102 or ANSI teiminal emulation. 
tem greets the user with an opening 
ly answer the prompts to call up and 

downioad desired publications. The sy$tem will ask new 
users to answer several questions and tell them they can use 
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the LAAWS BBS after they receive membership confirma­
tion, which ,lakes,approximately twenty-four to :forty-eight 
hours. T4ieL4rmy Lawyer,,will publish information on new, 
publications and materials as they become available through 
the LAAWS BBS. '6 I 

d. Instructions for DowGloading Files from the LAAWS 
BBS. 

I I r:' J l  

, (1) Log onto the LA4WS BBS using ENABLE, PRO-
COMM,or other telecommunications software, and .the CM-> 

munications parameters listed in subparagraph c. above. 
' ! , I  I t  

wnloaded tiles before, you will 
need the .tile decompression utility prbgram ;that' the LAAWS 
BBS uses to facilitate rapid transfer over the phone lines.' 

' program is known as the PKUNWP utility. For Army 
s bbers. to ddwnload'it onto ybur hard drive, take the fol­

lowing actiohs @OD-wide access users will have in a' 
copy from their sources) after logging on: I 

(a) Wden &e ;system asks, "Main Board Command?'' 
1 tloin a conference'fiy entering tj]. . .  

nu, select the Automation 
t the enter key when asked 

* I I ( , ,  

7 B i l ' 

nce you have.joined the Automation Conference, 
bownload a file off the 

r , i i  

menu. 

r 

enter In] for X-modem protocol. 2 1 4 

(0 The system will respond by giving you dat 
download time and file size. You should then press the F.10 
key, which will give you a top-line qenu .  If you are using 
ENABLE 3.XX from this menu, select [Q for Eiles, followed 
by [r] for Beceive, f6llowed by [XI for &modem protocol. 
The menu will )then as file name. Enter 

, I

[c:\pkzI IO.exe]. 

(g) If you are using ENABLE 4.0 select the PROTO-
COL option and sdect which 'pr'otocol you wiSh to'us'&X­
modemkhecksum. Next select 'the R 
the file ns'me "pkzl1b.exe" at theprompt. ' 

(hJ' Thk LAAWS BBS and y 

(i) When the fiIe,trqnsfpr i s  ,complete, enter [@]'to 
Abandon the cmference. Then' enter [g] for m d - b y e  to log­
off the LAAWS BBS:y 1 r :-' ;, L 

Q),  TP use the decompression program, you will have to 
ompress, or "explcde." the program itself. To accomplish 

this, bpotcup into DOS and enter [pkzl'lO] at the !2k prompt. 
The PKUNZIP utility will then execute.converting its files to 
usable format. When i t  has completed this process; your hard 
drive will have the usable, exploded ,version of the PKUNZIP 
utility program, as well as all of the c 

' I  (3) To download a file 
BBS, take thk following steps: 

( 

' (a) When asked to s 
enter [d] toDownload a file. 
I , 

-'I (b) ''Ihter 'the' name of thk fill )leu want to dowfdoad 
from subparagraph c, below. A listing of available files can 

(d) After the LAAWS BBS responds with the time 

3.xx 
select [fl for Eiles 
[XI for X-modem 

select the PROTO 

wish to use X-modem-checksu t select the RECEIVE 

option. 4 " P 


ie nime knter [c:\xxixdx.
k of the'file 'you 'wish' to' 

download. " I  

8 , 

( f )  The cbmputers tik6'6Ver from here. 'Once the oper­
ation"i s  complete the B I display the'hessdde 4'File 
transfer'completed..*'and 
dowsloa$ed. !willi have, be 

(g) After the file transfer is complete, log-off of. the 
' ) I '  

, .  " I' (4) To use a dowi;'loaded file, take the following steps: 

(a) If the file was not coppressed, you can use it in 
ENABLE without prior conversion. Select the fild'as YOU 

d any EN I;. ' E N A ~ L Ewillr 
you a bot sevehal other word 

F 

-


piocessing languages. F ect 'iASCII:'''Aftejr / 

the document appears, you can process i t  like any other 
ENABLE file. 

*vi. 
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ENABLE program. From the DOS operating system C\> FILE NAME UPLOADED DE~CRIPTlON 
prompt, enter [pkunzip(space1 xx'xxx .zip] (where "xxxxx.zip" DEPLOY.EXE December 1992 Deployment Guide 
signifies the name of the file you downloaded from the I Excerpts. Documents 
LAAWS BBS): The PKUNZIP utility will explode the com- were created in Word­
pressed file and make a new tile with the same name, but with Perfect 5.0 and zipped 
a new ".DOC" extension. Now enter ENABLE and call up into executable file. 
the exploded file "XXXXX.DOC", by following instructions 
in paragraph (4)(a), above. FISCALBK.ZIP November 1990 The November 1990 Fis­

cal Law Deskbook from 
e.? TJACSA Publications Available Through the MAWS the Contract Law Divi-

BBS. The following is a current list of TJAGSA publications sion, TJAGSA. 
available for downloading from the LAAWS BBS (Note that 
the date UPLOADED is the month and year the file was made FOIAPTI .ZIP May 1994 !Freedom of Infohation 
available on the BBS; publication date is  available within each Act Guide and Privacy 

FILE NAME UPLOADED 
RESOURCEZIP June 1994 

$ 8ALLSTAT&P ~ January 1994 

ALAW. June 1990 
h - I 

PI 

t 

BBS-POL.ZIP December I992 

BULLETLN.ZIP Jimmy 1994 

' 
A , 


1 

1 

CCLR.ZIP ber 1990 . ~ 

CLG.EXE ber 1992 
-$ 

I 

Act Overview, Septem­
ber 1993. 

DESCRIPTION 
A Listing of Legal PT.2.ZIP June I994 Freedom of Information 
Assistance Resources, 
June 1994. L I 

Act Guide and Privacy 
' I Act Overview,-Septem-

z i t 
I: her 1993. 

1994 AF AllSiak 
Income Tax Guide for 

h 1993 state 
tax returns, 

January 1994. 

Army Lawyerhilita6 

Law Review Database 

ENABLE 2.15. Updat­

ed through the 1989 

Army Lawyer Index. 

I t  includes a menu sys­

tem and an explanatory , 


memorandum, 

ARLAWMEM.WPF. 


Draft of LAAWS BBS 

operating procedures for 

TJAGSA policy counsel 

representative. 


I 

FSO 201.ZIP October 1992 Update of FSO Automa­
1 '  'tion Program. Down-

I load to hard only source 
disk, unzip to floppy, 

I then A:INSTALLA or ' 
B:INSTALLB. 

JA200A.UP August 1994 	 Defensive Federal Liti­
gation-Part A, August 
1994. 

JA200B.ZIP August 1994 	 Defensive Federal Liti­
gation-Part B, August 
1994. 

JA2 1O.ZIP November I993 	 Law of Federal Employ­
ment, September 1993. 

! 
JA2 I I.ZIP h w  of Federal Labor-

List of educational tele- Management Relations,
vision programs main- November 1993. 
tained in the video 
mation library at E JA23 October 1992 Reports of Survey and
TJAGSA of actual class- I ' Line of Duty Detennina­

sented at the school and 
video productions, 

tions-Programmed 
struct ion. 

November 1993. JA234-1.ZIP Febhary 1994 Environmental Law 

Contract Claims, Litiga-
tion, & Remedies. 

I 

Deskbook, Volume 
iFebruary 1994. 

Consumer Law Guide t 1994 Government Intomation 
Excerpts. Documents 
were created in Word-

Practices Federal Tort 
Claims Act. 

Perfect 5.0 or Harvard 
Graphics 3.0 and zipped mber 1994 Federal Tort C 
into executable file. August 1994. 

room instructions pre-
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FKEWAME 7 ,  UPLOADED ~ DESCRIPTION i 1; 

,March 1 9 4  , Soldiers’ & Sailors’). 1 8  3A301 Z I P  Unauthorized Absences 
Civil Relief Act, March ? Programmed Text, 
1994. 

F 

ber 1993 Legal Assistance Real JA310,PP October 1993 : Trial Counsel and 
Property Guide, June ’ .’ ’Defense Colinsel Hand- I 

I I 1 1 ,  1993.. e I book, May 1993. f ’ .  

I ’ 

JA262ZP I .,April 1994 Legal Assistance Wills !.Senior Officer’s Legal 
I ! i !  Guide. 

Family LayFuide,. ii I i 
August 1993. JA330.ZIP January 1994 Nofijudicial Punidhment 

Programmed Text. June 
Legal Assistance Con 1993. 

\ r  . A 1sumer Law Guide-Part 8 % 
, I L I 

ldt6&May 1994. , L  JA337.mP October 19 ‘Crimesand Defense 
Deskbook, July 1993. 

Legal Assistance Con­
sumer Law Guide-Part JA4221.UP,i,, iLAp;il1993 Op Lqw .Vandbook,Disk
B, May 1994. I j l 1  

- *  I l . 1  J b  I ,  ’ 
’ ‘ 1 of 5, April 1993.’ ’ 

; I \ > ! ( . ‘ (  I 
- 1 ,  r 1Assistance Office JA4222.ZP April ’1993 Op Law Handbook, Disk 

Directory, July 1994. 8 1  . ,  
2 of 5, April 1993.‘ I . c 

March 1994 Legal Assistance Notari- JA4223.m ,,,, April 1993 ,,,.(OpLaw Handbook, Disk 
1 d al Guide, March 1994. 

1 ’ ,  : v i  1 3 of 5, April 1993. 
r r  

P

JA269.ZI.P Federal Tax Information I jA4224.np ,; Op Law Handbook, Disk 
< #!( Series, December 1993. 4 of 5, April 1993. 

\ > I  

1 

JA271 .ZIP May 1994 Legal Assistance Office JA422 Op Law Handbook,Disk 
I Administration Guide, 5 of 5, April 1993.May 1994. 

1 

94 	 Legal Assistance TJAGSA Contract La 

Deployment Guide, Feb- , Deskbook. Volume 1. 

ruary 1994. i 
May 1993. 

JA274.m , March 1992 Uniformed Services For : JA501-2.ZIP li! June 1993 TJAGSA Contract Law~ 

1 . I 
mer Spouses’ Protection - ‘ T I ’ ~ I Deskbook,dVolume2, 
Act‘h‘tline and Refer- I $ 1  ’ May 1993. 

ences. 
I r i V l ‘ L f‘i; \ 

Contract Attorneys’ 
JA275.ZIP 	 Model Tax Assistance Course Deskbook, Vol-

Program. ume I,Part 1, July 1994. 

JA276.ZIP July 1994 Preventive Law Series, JA505-12.ZIP July 1994 Contract Attorneys’ 
>, July 1994. I, b y ! t ‘ Course Deskbook. Vol­

, 1 ‘ 8  lo v; . A I  t : L ume I, Part 2, July 1994. 
JA281.ZIP I! 1 xovember 1992 15-6 Investigations. ) i ‘  1, , - 1 i  ’ 

JA505-13.ZIP July 1994 Contract Attorneys’ 
J+285.uP ; I _I.,Jvuary1994 1 Senior Officer+ Legal; , Deskbook, VQI­

‘ J ! ) , ,  4 ’ J ,’ J ‘: Orientation Deskbook, 
I 1 

I, Part 3, July 1994. , 
I ” *  < ) January 1994. 

JA5O~-’l)kIP Jul Contract Attorneys’ 
J+29$QF’ I , . , ,M?r@,1992 , SJA Office Manager’s 1 ‘ , a  ‘ I ‘ Course Deskbook. Vol­

/ C ’ t ’ , ‘  ! / [ *  ’ 1 ,  Handbbok. 1 , 
ume I, Part 4. July 1994. 



FILE NAME UPLOADED DESCRIPTION 
JA505-21.ZIP July 1994 Contract Attorneys' 

1 1 1  'I 	 Course Deskbook, Vol­
lrmeII, Part 1. July 1994. 

Course Deskbook. Yol­
ume II, part 2, July 1994. 

Contract Attorneys' 
Course Deskbook,'Vol-

I ume II,Part 3. July 1994. 
! 

JA505-24.ZIP July 1994 Contract Attorneys' 
Course Deskbook, Vol 

I / 1 * . ume n,Part 4, July 1994. 

JA506-1.ZIP May 1994 

i 

? ' ' t 

JA506-2.UP ., I ,May I994I ,  	 Fiscal Law Course 
Deskbook, Part 2, May 
1994. 

I 
JMM-$ZIP 	 May 1994 Fiscal Law Course , 

I . (,:Deskbook,Part 3, ,May 
1994. I 

i 3 , J -

0 JA508- 1 .ZIP April' 1994 Government Materiel 
Acquisition Course 
Deskbook, Part 1, 1994. 

I i !  

JA508-2.ZIP April 994 Government Materiel 
Acquisition Course 
Deskbook, Part 2, 1994. 

JA508-3.ZIP April I994 	 Government Materiel 
Acquisition Course 
Deskbook, Part 3,1994. 

1 1  t ' 

JA509-1.ZIP March 1994 	 Contract. Claims, Litiga­
tion and Remedies 
Course Deskbook, Part 
I, 1993. 

JA509-2.ZIP February I994 	 Contract Claims, Litiga­
tion, and Remedies 
Course Deskbook, Part 
2, 1993. 

JAGSCHL.WPF March 1992 	 JAG School report to 
DSAT. 

YIR93-1.m January 1994 Contract Law Division 
T 1993 Year in Review, 

Part 1.1994 Symposium. 
YIR93-2.ZIP January 1994 Contract Law Division 

1993 Year in Review, 
Part 2,1994 Symposium. 

UPLOADED DESCRIPTION 
January 1994 Contract Law Division 

1 1993 Year in Review, 
Part 3,1994 Symposium. 

YIR93-4.ZIP January Conmact Law Division 
< 1 j ,1993 Year in Review, 

\! ' i i ,Part4, 1994Symposium. 
I , 

YIR93.ZIP January 1994 Contract Law Division 
1993 Year in Review 
text, 1994 Symposium. 

organizations without 
organic computer telecommunications capabilities, and indi­
vidual mobilization augmentees (!MA) having bona fide mili­
tary needs for these publiyatjons, may ,request computer 
diskettes containing the publications listed above from the 
appropriate proponent Tic, division (Administrative and 
civil Law, Criminal L ntract Law, International Law, or 
Doctrine, Developments, and Literature) at The Judge Advo­
cate General's School, Charlottesville,Virginia 22903-1781. 
Requests must be accompa by one 5-114-inch or 3-ln-inch 
blank, formatted diskette h file. In addition, requests 
from IMAs must contain a statement whi 
need the requested publications'for purp 

, f , I 

stibns on the availabilityof TJAGSA 
pdblications on the LAAWS BBS should be sent to The Judge 
Advocate General's School, Literature and Publications 
Office, ATTN: JAGS-DDL, Charlottesville, VA 22903­
1781. For additional infomation concerning the LAAWS 
BBS. contact the System Operator, SFC Tim Nugent. Com­
mercial (703) 806-5764, DSN 656-5764, or at the address in 
paragraph b( I)h. above. 

I 

4. 1994 Contract Law Video T rences (VTC) 

, , T i , . '  * 

December VTC Topic (to be determined) , I  

5 December 	 1400-1600: TRADOC installations. ISC. 
CECOM, DESCOM, ARL. MICOM, 
TACOM 

7 December 	 13oO-1500:FORSCOM installations, HSC, 
AMCCOM, ATCOM, TECOM, White 
Sands Missile Range, Picatinny Arsenal 

NOTE: Mr.Moreau, Contract Law Division, OTJAG, is the 
VTC coordinator. If you have any questions on the VTCs or 
scheduling, contact Mr. Moreau at commercial: (703) 695­
6209 or DSN: 225-6209. 

5. Articles 

The following law review article may be of use to judge 
advocates in performing their duties: 
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Harry L.Heintzelman,<IV&lEdmund S. 
,*Bloom,A Planning Primer: How to Rro-

I vide.Effective' Legal Input Into the War 
Planning and Combat Execution Process, 
37 A.F. L. REV.5 (1994). 


i i  I I


L I I '  1 ,! 


' 1 Ariane L. DeSaussure, The Role of the Law 
of Anned Conflict During the Persian Gulf 
War: An Overview, 37 A.F. L. REV. 
(E994): ' ) J ( I t ' ,  ' 1  ufli.i 

' John G. Humptiries & Dorothy K.Cannon, 

' / e '  ' i  
Each member of ?add facplty at Th 

Ad;oiate General's' School (TJAGSA) has access to the 
Defense Data Network (DDN) for electronic mail (e-mail). 
TO.p?s? information to someone at TJAGSA, or to obtain,an 
e-mai! address for someone at TJAGS4, a DDN user should, 

DSN should dial 934-71 15 to get the TJAGSA Iteceptionist; 

then ask for the extension of the office you wish to reach. 


. I 

i t i f '  

c. The Judge Advocate General's School also has a toll­
free telephone number. To call TJAGSA, dial 1-800-552­

3978. , I I , , ' i t  5 i 


Library Ser 1, 

I, ' \ ­

a. With the closure and realignment of many Amy instal­

lations, the h Y . L a w  Library System (ALLS) has become ­

the point of contact for redistribution of materials contained in 

law libraries onithose installations. The'Armyd&t@erlwill 

continue to publish lists of law library materials made avail­

able &s a result of base closures. Law librarians having 

resources available for redistribution should contact Ms. Hele­

na Daidone, JAGShDDS. The Judge Advocate General's 

Schobl, Unit& States Amy, Charlottesville. Virginia 22903­

1781.I Telephrhdnumbers are DSN: 934-71 15,ext. 394, com­


394, or facsimile: ( 
+ ~ ( 9 


followingtmaterialshave been declar 
are available lfod redistribution. Please contact the library 
directly at the address provided below: 


! II., L ' l  I .  I .'.I-< 1 


Uni'ted Statek A rrison/Fort Richie, Office of the 
Staff Judge, Attn: Bombardier, 330 Banfil Avenue, 
Fort Richie, Maryland 21719-1616, DSN 277-5731, commer-


I T . 


'the following material: > , 

1 


Federal Reporter 2d, volumes 276-999; 
3d, volumes 1-23 


United States Arirry Chemic nd Biological 6efense 
ComKadd, Attn: Rhbert W. Poor,Aberdeen Proving Ground, 
Maryland 21 010-5423,'DSN 584-1 29014270, commercial 

(410) 1290/4270,has the following material:'.. i  

(, 3 f 

, I  
F; I '  1 _ I / I \ , a )  ' , 

Federaj Supplement. volumes 1-492 

8 I ' ,( 1 ­ 


eries, volumes 1-935 

1 1 I 


:pc j 
" I  

I 
"Feaeral �&tiye Digest 2d, volumes 1-92 


, , ; t i  


United States Statutes at Large, volumes , ,
,-1061lj> * I , 

3 71; I . I .  


d"&is'ions of the Comptroller General, 
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or orher unincorpomrrd j r m .  Irr m e  and address. as well a rhar  ojroch idividul m u r  k given. rhe publicorion is published by a nonpmfli o rpt iwron .  irs 
name and &res3 mu1 be rrared.J (Ifem mwr be romplerd.) 

Full Name Cornplrtr Malllng Addrorr 

I 

I 
1. 	 Known Bandholderr. Mortgagees. and Othrr Sacuritv Holdrrr Owning or Holdlng 1 Percent or Mora of Total Amount of Bondr. Mongager or Othrr 

Securities VJrhere ore none. so srorr) 

Full Name I Complara MaUlng Addrarr 

I 
9. 	For Completion by Nonprofit Organizations 4uthoriaad To Mail at Spacial Rater (DMM 5rcfion 423.12 odyJ

The purpora. function. ond nonprofit rtatua of thla organlratbn mnd tho axempt riatua lor Faderal Income tan purpora. (0 -k  w) 

No. Copiar Each Irrua During ActurI No. Copier of Single Irrue10. 	 Extant and Natura of Circulation AVDIO~O 
(See inrrrvcriow on reverse ride) Preceding 12 Months Publinhed Naarort IO Filing Oace 

A .  Total No. Copier Wer PWJJRun) 8055 8038 
B. Paid Dfld/Or RaQuOrtOdCwculmtion 0 0 

I .  Sals8 through dealer8 md carriara, rtraet vrndora and countor MI^# 

2. 	Mail Subrcriptlan
lP0id a d o r  requesrrdl 500 500 

C. 	Total Pald andlor Raausrtad Clrculatlon 
Bum or I081 and 1082) 500 500 

0. Fraa Dlrtributlon by Mail. Canlar or Other Maine 
Samplar. Complimentary.and Other Froa Coplar 7446 743 1 

B. Total Distribution (Sumof C a d  D) 7946 7931 
F. Coplar Not Dlrtributrd 

1. Ofllca uaa. Irlt ovar. unrceountod. rpollod attar prlntlng 109 107 

2 .  Rrtum from Nawr Agenta 0 0 I 

G. TOTAL 6n-1ME.N and I-dwld 8& ntr p s s  m r h k A) I llnq4 I 8038 

I certlfy that the atatrmenti made by O . Q U n m @ .
me abovr are correct and complete !FJONES, JR., EditorOHN 8. 
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By Order of the Secretary of the Army: 

GORDON R. SULLIVAN 
General, United StatesArmy 

Chief of stufl 

Official: 

MILTON H. HAMILTON 
Adminisirativea n t  to the 

Secretary of the Amy 
075U 

Department of the Amy 

The Judge Advocate General’s School 

us Army 

A m :  JAGS-DDL 

Charlottefie, VA 22903-1781 


Distniution: Special 

SECOND CLASS MAIL 

PIN: 073282-000 
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