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MEMORANDW FOR S DGE ADVOCATES 
+ 

SUBJECT: TJAG Policy Memorandums 

3 - .  

1. On 3 Adv ed>eightpolicy 

memorandums. 	 After review and modification, he has reissued 
these mernotandums as ~hberS'95-1!*tO 5-80 Policy

.* 1 :  ~US94-1 kh r94-8-'ekpired October.' 
- 6 

I Executive 7 

. 



DEPARTMENT OF THE ARMY 

OFFICE OF THE JUDGE ADVOCATE GENERAL 


2200 ARMY PENTAGON 

SHI DC 20310-2200 

REPLY TO h 

AlTENTIOII OF 

. , - r  , 

DATA-SC (27-1) 3 October 1994 
;, > ? r  :r 1 ..,” --,ri-L 

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES 

SUBJECT: Practi 
MEMORANDUM 95-1 .­

t a l .  : 2 - r  

1. Our practice must reflect continuous commitment to the 
- l .  j i highest.:standards of  Drofessional.responsibiltty. c’. r;, 

attention if 

. . I  

a. Personally emp

responsibility within your organizatlsn. 

C’  I 

b. Personally ensure that Y 
,-supervision receive annual training on the Army Rules of 

, 1 

Professional Conduct for Lawyers, the 1972 ABA Code of Judicial 
, Conduct, .and;other applicable ethical standards. At a minimum, a r 

. 1 -total of three hours o f  training will be conducted each year.
classes should focus’on ekhical issues most applicable to the 
setting in which^.the lawyers practice and be designed for less 
experienced judge advocates. Supervisory lawyers are encouraged 
to make maximum use of available TDY funds to allow Army lawyers 
to attend civilian ethics training courses. 

c. Establish procedures to make reserve component judge
advocates aware of potential conflicts of interest which may
arise during active duty. See Chapter 4, AR 27-3, The Army Legal 
Assistance Program, for specifics on this point. 

d. Provide a means by which experienced judge advocates 

share their professional responsibility knowledge with less 

experienced judge advocates in your office. 


e. Inform your judge advocates of procedures in Army
Regulation 27-1 for reporting allegations of professional
misconduct. 

MICHAEL J. NARDOTTI, JR. 

Major General, USA 

The Judge Advocate General 
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REPLY TO 
ATTENTION OF

A-SC (600-Sod) 3 October 1994 


- A 
MEMORANDUM FOR STAFF AND +co 
’ SUBJECT: Ethic Standards of Conduct 
I. Program $ POLIC 

place. DOD Directive 5500.7,and the DOD Joint Ethics Regulation 

(JER), DOD 5500.7-R ade effective by the 
Secretaky of Defens . The.JER republi9.h
Standards.o f  F t h i c a  c t ’ f o r  Employees of-the7Executive 
Branch and other Of ernment Ethic regulations,
supplements and impiehents them, f.them aPPli 
enlisted,persann,el,and provide 

, 	 2. Pursuant to a series of appointmen s from the
Designated Agency< hics Official, there should be Ethics 
Counselors (EC) ap inted with sufficient authority to support
all Army personnel. Rendering standards of conduct advice 
requires maturity, experience, judgmnt, and interpersonal

skills: Often the issues involve the potential for criminal
P 	 sanctions for seem ngly innocuous conduct, or such personal and 
emotional matters as family investments, spousal employment, and 
even the employee‘s wn future employment and career development.
The employee seekin advice may be reluctant to divulge the 
information needed for sound advice; the EC must be capable of 

dealing with that problem and of anticipating unstated issues. 


3. Therefore, it is vital that you exercise personal oversight

of the Standards of Conduct program in your command or 

organization, and that you ensure that the training, counseling,

and opinion writing are complete, accurate, and well thought out. 

You are encouraged to involve junior lawyers in standards of 
conduct practice and even to appoint them as A s s i s t a n t  E C s .  
However, EC appointments must be reserved for attorneys with the 

requisite qualifications, and the authority delegated to them 

must reflect their experience and ability. Only in this way can 
we avoid potential embarrassment for the Army or its personnel. 

4. One aspect of ethics practice that is particularly worthy of 
your personal oversight is the filing of Financial Disclosure 
Reports. The reviews conducted by E C s  and the reviews with which 
they assist the filers‘ supervisors, are to ensure that the 
reports are clear, complete, and unambiguous on their face, and 
that they reflect full compliance w i t h  statutory and regulatory
requirements. Notwithstanding reviews by at least one EC and a 
supervisor, a significant number of Public Financial Disclosure 
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r' 
REPLY TO 
ATEMTION O f  

I *DAJA-ZA . 3 October 1994 

MEMORANDUM FOR STAFF AND C b W D  JUDGE ADVOCATES 

SUBJECT: f i a Training'and-'Miss h Support .Between A c t  e 
-Component Judge Advocates - POLICY MEMORANDUM 95-3 

e '1. The-Chief of S t a f f  'frewently hag stressed his vision of 
America's Amy as a s earn le~sorganfaation scomposediaof the Act'iVe, 
Guard, and Reserve:soldfers. A c se, mutually supportive

is essential If we are to
relationship among the three'compafients
Y in an era of increasingmeet the chaLlenges facingbtodaycs A 

complexity 'and declining fesources. 

he demands America8s Army w i  in the future,
ontinue to forgekstrong training and-.mutuaIsuppor 

kelationsh s between'active arid -reserve component 'judge ' 
advocates. ke must forrnalize'Corps-wide training programs t 6  . 
incorporat the skills of reserve comwnent'judge advocates "into 

our real-world missions. Resenre cotaponent judge advocates


f? 	 should avail:themselves fully of educatf6nal and'training
opportunities.at The Judge Advocate General's School, Likewise, 
TJAGSA should-ldrawon the-greatwealth of skil.1 and talerit in the 
reserve.components at every opportunity. FinaIly, local reserve 
component unitsyand judge advocates should be"included in office 

Iactivitkes and official f 

i 


3. I challenge every jud 5s of component, to 
aggressively seek out your counterparts andidevelopsheww a  
strengthen your training ana mission 'supportrelationshlps 
we cah a l l  benefit from2 your Aeffokts, I encourage you 'to'i 
the'Executiue, OTJAG, of what you are doing in this 'ar'ea. . W e  a l l  
must *ark together to ensure that America8s JAG -Corps*,fulfil
its vital role *inAmerica's Army. 1 -

IMICRAEL5 .  NARDOTTI, JR. 
' ' Major General, USA 

The Judge Advocate General 
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REPLY TO 
AREICTIOM OF 

3 October $9.94,,., 

1. I t  i s - i m p e r a t i v e  t h a t  g3& Qf_”~srr)3segouErtechnicalchannel of 
I - Cornmunicatipns t ensure ;t h ~ f ~ ~ ~ e c s s s g y ; y c - j ; R � o ~ a; gQod.rand* 

bad, f lows :,up down, our:,&&pes XLR-patticu)a OU ,must j no t i f y
--the Executiyq rough: $upewisory-cbannels  ( D f  ens$&iv.e or  
yqusual  .”matte i t h  lega; impl icat ians+y‘tFhisi s  e s p e c i a l l y
important i n  regard t o  s i t u a t i o n s  tha4 might ga in  rmedLi;a.L~~:~ 
a t t e n t i o n ,  or which are  expected t o  be e levated  through co 
channel s ,forrthe;a%tent ioqc,of the-Aqrrqytspenior leadersh iw!?  . 2 
dhiqe t h e  ;use,,uf,,tgchnicaL~qhannels.i s  _required . i n  the9-e :types g f  
s i t u a t i o n s ,  .as w e l l  .as ybqn guidancs7,ks sought f r o  
Judge Advocates, I t h i s - : i s J y n o ta . . subs t i tu t e  f o r  b r i e  

+pg_ropriate - in foqa t ion , * through\command channels.  

2 .  
,General-toqq$el f,:ithe jOdf ice of 
. o ther  :element rCtf Re-gdquarters,
<Office o,f the ,Seareta- .of ’Def 
relevaqt- subs tant iye ,  d i v i s i o n  
of the  communication is not cl 
one of t h o s e  d i v i s i o n s ,  send it through the  Executive. 

s ..-r L : c  ^?I  P iLF?? ,r 3 5 :>c LA.tlL’ 1 L :­
p ,of Q U P + ~ Y ,  

~epo ,h5 . ih&&i%”y  
3 t. Gpo wa 

, a t  a l l  4eve>sd. .: ,Dqlnq
qh.aniqel&,gf ,soqngn,ications ,wheq,-,you

g~1-S~! a t  wbqifever levpl  
qed .heJp., .Leaderg;must’ t 

keep you informed; I a s k  t h a t  Y-QU do-the%,Fpmefor  g @ - + ~: “  I.J 


1 ,MICHAELJ .  NARDOTTI , JR. 
a j o r  General, USA 
he Judge Advocate General 
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f? m , !i'. 

A m N l l O N  OF 

KEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES 

1

J ' -Y:J:y-' 1 - A i t - )  

r ; t  :, 

1. Recent operations have demonstrated the value of promptly

gathering input from participating judge advocateSiconcerning

legal and practical issues raised and lessons learned. I believe 

:-.that it'is"imperakivet o  establish regular procedures to ensure 
that we capture this valuable informatioh and retain it for use 

ploynents. i I ,  
._. 

,. 

2. The Assistant Judge Adv e General for itary L a w  and 
Operations'[MAG (MLLO)] will determine whether judge advocate 

involvement in an operation warrants an After Action Review'iand 

an After Action Report in accordance with this memorandum. If a 
Review is-mot directed, nothing in ,thismemorandum 
judge advocates from preparing After-Adtfon Repork

echelons of command. 


I . 

6 ; . t e 7 '  
~* t . r :  

7- e AJAG (ML&O) directs that'an After taction Review be 
the following ibilities appl - *  

nd Operational Law Division,.OTJAG 


,-' , < .. ~ * .  

Jl) Identify Le ocate (=A) normally the 
senior Army judge advocate involved with the deployment); Work 

Review's program. See paragraph 3d, 
t 

r- - ,helow. i 3-I.  
I " 

i 
. 

; +  
1 "f _ - * I  

determine if a video teleconference is 

feasible. If it is not feasible, determine a site for the 

principal:participants toymeet-loran .AfterAction Rkview. If 

the meeting cannot economically and conveniently&beheldl.-at11 

another location, it will normally be held at The Judge Advocate 

"{General's School GSA) - .L 
i 

r ._ 
1 -6 .. 

(3) If the Review is held at TJAGSA, coordinate w i t h  the 
Commandant, TJAGSA or the Director, Center for Law and Military
Operations ( C L A M O ) ,  on the dates for the meeting. 

( 4 )  Identify and ensure attendance of appropriate
participants from the Army, as well as invite representatives
from Joint Commands, other Services, and other agencies. 



I - 4 

DAJA-IO 

SUEJECT: After Action Reporting Policy - POLICY KEM ­


4 ,I 

; : c : ’ s , ~ ( 5 )  Review draft and final After AcFLon Reports and 
coordinate approval of such reports with The Judge Advocate 
General. 


I 


d After Action Reports; if changes in 
; I  - JAG,C.do~trine._,or,-.po~icyI . . % L A  are suggested by the Report,scoordinate

with TJAGSA or other appropriate offices to implement-recommendations. 


r 

, :-.. Jl), Most and provide incidental7.a.fo-r,After ‘ActionReviews when requested to do ,so.by D M A - I O .
port 

Review and edit draft After Act 


“ A  - r  

&in a i f i le  copy of approved After Act‘ 
SA wSth CLAMO. 

. 7 .  

(5) Incorpo d into appropriate TJAGSA 
Programs ,ofZZ-Instruct I 

approved changes to 


I - I  
c. SJA, TRADOC, will assist TJAGSA in ensuring that lessons 

learned,-pre .incorporated into appropriate .training‘support 
- - packages -foruse in lesson plans at TRADOC schools.. I 

,>:: 1 L. , + T I  

d. The GA
who participated substantially in the d 

m y  judge advocate 
nt or operation, 

ministrative support 




DASA-IO 
r' SUBJECTi A f t e r  Act ion Reporting Policy - POLICY MEMORANDUM 95-5 

(3) If t h e  meeting is not he ld  a t  TJAGSA, coordinate 
w i t h  DAJA-IO t o  secure  f a c i l i t i e s ,  lodging,  and support for -e 
Review. 

and review d i s cu s s ions  a t  the  A f t e r  Act ion 
Review. 

( 5 )  Prepare a n ~ i n i t i a ld r a f t  A f t e r  Action Report and 
coordinate w i t h  p a r t i c i p a t i n g  judge advocates and other o f f i c e s ,  
a s  necessary.  Following coordination, forward the  d r a f t  Report
( including f loppy  d i s k )  t o  TJAGSA f o r  e d i t i n g .  Coordinate
the Director,  CLAM0 f o r  compuk

, .  =qUirements 4 

.
e. The Executive, i O T J A G , - ensure t h a t  adequate t r a v e l  
and support funds  a r e  provided t o  support.HQDAi OTJAG attendance 
a t  Af ter  Act ion R e v i e w s  if other funds are not  ava i l ab le .  

I I 

4 .  The Judge Adv t e  General w i l l  approve a l l  After Action 
Reports prepared s u a n t * t Qt h i s  memikhdm'before  f i n a l  
publ ica t ion .  

,c . I. ., " 

. I  1 .  v a j o r  General, USA 
I . L .  The Judge Advo 

'. ._ ., 

.. ­

, I 

L .  I . ­

1 
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2200 ARMY PENTAGON 
WASHINGTON DC 20310-2200 I 

REPLYTO G i(-'.* 1 . 

A'ITENTION OF 

L g  : [\-I 
nKJA-ZA + i 3 Octdber'199bb­

" v
MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES 

SUBJECT: Relations . "  

1. When responding to requests -for'information from the news 
edia, we must-be mindful af oaqlspecial obl igat ions.  We'must

carefuJly balance-theneed ta w%*hhold infomgtion, particular 
-,when .a a?ldier's, family eember_'sA civili? employe
rights are.concerned, agains blic inteTest,in r 
matters'of military justice, must"&nsure that a soldier's 
right to a fair trial is not jeopardized.. Finally, whenever 
releasihg infojnhation, we -mus-tenkuie it - 5s  accu5ate. TO 

a.  Army policies on relerse of information (AR 25-55). 

*. Ethical consid < 

Pamphlet 27-26, Rules o 
: I " 

2. Normally, the public affairs office (PAO) of your command 
will answer a l l  news media inquiries. You should-­

s with your PA0 for handling 

b. Ensure .that+the.PAO'looks to you personally as the 

source af information conceming:legai matters. 


c. Ensure that individual counsel are not placed in the 
position of speaking for the command, or explaining the results 
o f  a court-martial. 

3. No member of your office should, without your approval, 

prepare a written statement for publication or permit himself or 

herself to be quoted by the media on official matters within the 

purview of your office. Moreover, all personnel should remember 

that it i s  solely the commander's prerogative to comment on local 
command issues. Similarly, unless first cleared through the 
Executive, neither you nor any member of your office should be 
interviewed by, o r  provide statements to, representatives of the 
media on issues or subjects having Army-wide, nationcl, or
international implications. 

4. 	 Personnel assigned to the US Army Trial Defense Service 
(USATDS) will handle responses to news media in accordance w i t h  
the USATDS standing operating procedures. 

MI~HAELJ . NARDOTTI , JR. 

Major General, USA 

The Judge Advocate General 
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/-\ 

REPLY TO 
AnLNTIQN Of 

DAJA-ZA 3 October 1994 

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES 

SUBJECT: Environmental Law Program - POLICY MEMORANDUM 95-7 

1. The judge advocate’s role in environmental matters ‘affecting 

our installations, military training and miiitarY operations is
critical. Judge advocates shauld become*involved at the earliest 

possible stage in environmental .issues. You should:
1 ”  

a. Designate an Army lawyer at each installation as theEnvironmental a1 .specialist t o  provide advide environmental 
matters. 


b.  Ensure .EnvironmentalLegal Specialist is qualified 
through appropr e Professional training­

c. Make your commanders aware of the importance of 
environmental law and its impact on our military activities. In
particular, commanders must be aware of potential civil and 

criminal liability for environmental law violations. In

addition, commanders must be advised that the Federal Facility

Compliance Act expanded the waiver of sovereign immunity in the 

Resource:Conserration and Recovery Act to allow EPA and states to 
fine the Army f o r  violations of solid and hazardous waste laws. 
Similar waivers in other statutes are a in the

future. I 


2. One essential.element of effective delivery of environmental 
legal services is ‘ coo ation with t inStallation andenvirbnmental coordin rs- you and Your  staffs must main 
close working relatio iP with Y O U  environmental doordin 
to ensur’e the legal’ fications 0% Amy actions a=e Care”fully
considered at the very beginning of and throughout the decision 
process. 

JR. 

Major General, USA 

The Judge Advocate General 


-8 ~ 

I / 
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00 

REPLY TO -
AllEHTION OF 

DAJA-IO ( 2 7 )  3 octo 
7% .­

~, 4 , ' " . L .II !C .,
# F 

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES 

SUBJECT: 

y>r  - c. I i t !  
~ ,I - . 7 ­

1. ir &quality legal advice to the Army's
intelligence community presents unique problems for staff and 

command judge .advocates. .iThe need f f~r@igher-leve13-secu 
clear+ces, lythe .  r 
.ciasslfieh (ana:p
specialized nature 
practice in'this s 

,statutes, execut 
governing the ko 
Office of the St 

i 


"forxratioq,Ir. and4 prace,dures"Lmak 

and difficuit. 


1 r,l .-*­
organization an 

J- d e -G 
NARDOTTI, JR.1 -

Major General, USA 

The Judge Advocate General 
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I Keystones of the Military Justice System: ' 
I . 


I r er for ,Chie�sof Justice* 
I 

Major Luwrence J.Morris 
Deputy Shaff Judge Advocate 

Headguarters, 3d Infantry Division I ' 

ewer Trials, Less Experience 

In 1980, the &my  court-martialed 5803 soldiers. At that 
time the Judge Advocate General's (JAG) Corps consisted of 
approximately 1501 aceve duty lawyers. Twelve years later, 
only 1778 soldiers were court;rnartialed, by a JAG Corps con­
sisting of approximately 1675 officers.' A sixty-nine percent 
drop in courts-martial, accompanied by an eleven percent 
increase in the size of the JAG Corps, translates into a Corps 
with plarkedly less trial experience.* 

A JAG Corps with less aial experience means. after a time, 
that the supervisors and trainers of those trial counsel also 
have less trial experience. The paradox, of course, is that trial 
counsel need more supervision and guidance, because the 
reduced case load gives them less opportunity to gain and 
learn from experience.' 

I i -

This article offers perspective for chiefs of criminal law, 
regardless of their experience level, but i s  geared to those 
judge advocates with relatively little military justice experi­

'The author is especially indebted to Captain BNC~1. Boivin (USAR). Lieutenant Colonel Donald G. Curry. Jr.. and Colonel Charles J.Tmt for their thorough cri­
tiques. The mistakes Bnd brspectives are the author's alo 

1Court-olartialstatistics reflect all special (SPCM) and general courts-martin1 (GCM) in a fiscal year. All figures ~ ( efurnished by the Omce of the Clerk of Court, 
United States Army Legal Services Agency. The breakdown is as follows: i 

I 

- w  
FY80 1,353 *4,450 151.37 1 

FY 84 1.459 1,889 113,914 
. b 

FY88 1,631 923 182 91.898 

~~ 

iIT90 1.4511 772 149 76.152 

FY91 1,173 585 92 60.269 I I . . 

I l , , .  . ,
FY92 1,168 ' 543 70 50.066 

I . I .  

I I <  FY93 915 , I 327 45 44.207 
I * I 

"straight" s p & h  courts-madal d d  those em 10 adjudge n bad-conduct disc&e. . ,  ( I 

I b  s t 1 , _  

Consider the above statistics in light of the number of judge advocates on pctive duty and the number of judge advocate captains 
active duty. Thesource for these figures ie-thePersonnel, Plans, and Training Office, Office of The Judge Advocate General, and 

. :  
I 1;' ' 

FY BO 1JOl - I , ' 1.01 I 

I FY 84 1.788 1.075 

FY 88 1,770 1.070 
I 

FY 90 I,75I 1.054 

FY 92 I,67I 1,022 

3-

N 9 3  1.612 %6 I 

The5803 courts-martial in fiscal year 1980 translates IO 3.8 courts-&al per judge adyocate and 5.73 per JAG captain. Fiscal year 1993 iates are .80 colllts-har­
tial per judge advocate and 1.3 per JAG captain, a 77% reduction in the court-to-captain ratio. Other variables to consider, however. include the Increase in special­
ties-such as acquisition law-since. 1980, and the complexity of the cases tried. Additionally. the percentage of contested cases has increased slightly, from 
37.4% in 1989 to 43.&%in 1993. meaning better opportunities for advbcacy and experience. The judge-done ratio has kmained virtually constant at about 65%. 
Regardless, many fewer courts-martial exist to be spread among an almost constant base of captains; the result has to be a sharp reduction in the JAG Corps' 'ex@ 
rience base. 

2% incrcase in the number of GCMs in fiscal year 1988 may be attributable to United States V. SolOrio, 483 U.S. 435, 107 S. Ct.2924 (1987), in which the 
SupremeCourt effectively expanded the jurisdiction of the militpry justice system Generalcourts-mytin1 have only declined 14% from 1980 to 1992. Mast of 
overall decline in courts-martial stems from special courts-martial. which declined by 86% This may fefltct, inter d i u ,  an'inmased tendency to try m" 
felony-like offenses. including child abuse, and d decline in the prosecution of hilitpry oflenses, such as absent without leave (AWOL) and disobedience. The 
overall decline in courts-martial also may reflect the effects of the 1982 &vision bf Amy Regulurh 635-200.which mdeadministration separations easier. reddc­
ing fhe special court-martial load for minor offenses and greatly leducing the number of repeat offenders who are court-martialed. See DEP'T REG. 635-OF ARMY, 

ept. 1990) [&inafter 635-2001. 

3See David L: Hayden et. al.. Training Trial ondDrfense Counsel: An Approachfor Supervisors, ARMYLAW.. Mar. 1994. at 21. 
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ence, on the premise that this experience,;while helpful, i s  n q 

indispensable to effectively performing as a‘khief of cqjminal 

law.4 The chief, as an experienced attorniy 2nd officef,’ dab‘ 

offer valuable assistance and impose needed o 

tems in many areas, even if he or she did not 

ber of criminal cases. The chief can be most 

running the criminal law bureaucracy in a c 

manner (moving cases swiftly, ensuring that 

given’, ’ppregmptihgillldonsidere‘d decishns 


Functional Supervlsjon 

ef sh 
process should be as institutionalized as possible so that the 
actors-from the clerk to the convening authbrity41dder­
stand their roles, and that the government‘ ‘can defend the 
process as always having operated in the same correct manner. 
For example, the commanding general (CG) should routinely 
send out a letter seeking nominees several week$ before he or 
she is to select the panel. The criminal law section shquld 
compile the list for the staff judge advocate (sJA) to present 
to the CG, who should take time to review ,it,before 
the selections. Written advice from he SJA, which reiterates 
heArticle 25 criteria for member selection,5sh,&]d accompa­
ny h e  list of nominees. The SJA also should advise the CG 
that anyone in the CG’s jurisdiction can be selected, regad­
less of whether that individual has beenqominated. In some 111 
jurisdictions,l$is point is reiterated by providing the CG with 
ah “a~pha’~oSt&’’‘ 1 so]ditrd in the jurisdf&iop, in additi 
to the list of nomi I I  . I  , ! J ’ L  

Although the SJA normally will make the presentation to 
the convening authority and orally reiterate [the written infor­
mation regarding the Article 25 criteria on every occasion, the 
chief should supervise the process of seeking nominees, 
assembling them for the CG, and ensuring that a coherent 
method for designating primary alternate me rs is present-

F 

‘pomination.$rocess “is a solemn and awesome 
ility and not one’to be taken lightly or frivolously.”6 

with the nomination process-such as, stacking 

alidate the entire selection process, even when the 
uthority properly applies the Article 25 criteria? F 

bers; reducds panel -“burn out?’(evidenced gy frequent‘ 
1) and guarantees a bade of experience dh” 

-
‘ . 

Another approach, used in some jurisdictions, is for the CG 
to select two panels to sii’simultaneously-that is, two GCM 

topapels and two gcD pnG1*-and refer to 
the panels. The advantage is that court membership is less 

because panels hear the cases. Disad­
vantages include \hat members still sit for an entire year and 
face the possibihty of pant] duty interfering with leave and 
field .duty for a year. Additionally, the government will have /­

t0 be able to prove that cases are mechanically referred alter­
na& to the ‘‘red” and “blue” panels, SO that if one panel 

quires a toughqppytation, ,jygove-qmpt j s  prep
nd against manipulating the system (stacking or manipu­

lacehxrtain eases in fmnt of the perceived 
@~’&d&~lfidaiIydispkrsed ’jdrisdictions; 

especially overseas, may select more than one panel to serve 
6imultaneously by dividing the jurisdiction geographically. 
Again, this practice h‘permissible and efficiently uses 
resgurces-such as, court personnel and court reporters­
while not compromising an accused’s rights. When multiple 
accused are facing trial, the “conflict” cases can be referred to 
the panel from the other geographic area. 

i 

4Most organizational StNCtUtCSrefer to the “chiefof criminal law.” This article will yse the more common. though pnofficial, term, chief of justice. 

5“[Tlhe convening authority shall detail as qembers;)hQolpiers y 
ence, length ofservice, and judicial ’temperament.’: VCMJ at.25(d 
the m e r  $he risk of m p w r  eqnduct.I See Teller, Issues A!is!n 
Feb. 1988.at 47, ,Althoughnot the,SJA,the chief c 
the SJA*ppGperilsG!f*iq,in 

6UnitedStates v Smith, 27 M.J. 242,252 (C M.A. 1988) (Cox, J., concurring). 

0 1,the duty by ~ ~ of  age. educatiqn, training, experi,, 
from Fiferating andqxploininb the Amcle 25 criteri{,, 
in the Court Member,$election Process, ARWY~LAW.. 
orning involved;inthe selection process by Fminding ’ 

opportunity for error. expenditure of resources In the nomination and selection prpp-it 
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i General court-martial convening authorities (GCMCAs) 
vary in their preferences for information about potential ganel 
members. Some request Officer Record Briefs (ORBS) and 
Department of the A m y  (DA) Forms 2 and 
applying Article 25 criteria, reviewing these 
sible, but no requirement to consider any particular informa­
tion exists. Some jurisdictions extract Article 25-related 
information on each nominee, providing the CG with informa­
tion regarding length of service, education, time in service, 
and military education level. Chiefs of justice should apprise 
their,SJAs.of recent developments in the law governing panel 
selection, so that, for example, CGs understand that they may 
ngt ,use rank as a controlling criterion when choosing mem­
beq.9 The convening authority should be attuned to the diffi­
qdties created by selecting several members of the same 
command. When one or more panel members in the rating 
chain of another, i t  not only raises the specter of improper 
influence (rebuttable on voir dire, but an issue) but also has 
the potential of unduly burdening a particular unit, whose 
leadership may be negatively impacted by service on courts­
martial. This increases the likelihood of the need.for frequent 
excusals and the attendant disruptions of that process. Not all 
rating chain conflicts will be obvious (nor are they automatic 
disqualifiers)l a method to further uncover them-while pro­
viding other pseful information to counsel-is to routinely 
distribute Court member questionnaires as provided in the 
Manual for Courts-Martial (Manual).lo I 

I Inclusion Permissible 3 .  , 

While excluding potential panel members for improper rea­
sons is inappropriate,including members $0enwre a represen­
tatiw mix of members is not objectionable. Convening 
authorities may take into acmunt' the,rough demographic 
composition of their communities to ensure, for example, that 
they inclpde women or minority group members on the panels 
that hey  select, , f f  1 . . 

1 ) , 

, Junior Convening Autho 
t 

General court-martial convening authorities normally are 
sensitive to potential pitfalls in the panel selection process. 
Rarely will theywek opinions about individual panel mem­
bers or insert inappropriate considerations into the selection 
process. Chiefs may have to monitor the selection process 

mwe closely at the special court level, however, because spe­
cial court-martial convening authorities (SPCMCAs) Select 
panels less often and are more likely !to have greater personal 
knowledge of potential rnembemas well as of a pending case 
or cases, Use a process that mirrors the one used to select 
general courts: seek nominees from all summary court-mar­
tial convening authorities; provide a packet to the SPCMCA; 
brief orally land in writing Qn the selection criteria; and then 
publish a convening order after the SPCMCA makes the 
selections. I 

The final potential pitfall involves excus 
vice orders. Create a mechanism, at the time a panel is select­
ed, by which alternates are automatically detailed.ll Addi­
tionally, have -a mechanism, ideally memorialized in a local 
supplement to AR 27-50,1* by.,which the CG delegates to the 
SJA limited authority to excuse a certain fraction of panel 
members-such as. one-third-without CG approval. This 
provjdes crucial flexibility close to trial wheo last-minute con­
tact with the convening authority might not be practical or 
desirable. I 

warranted by the evidence or that seem not to have fully rec­
ognized the aggravating evidence. 4 This perceived lenience 
cannot form the basis, however, of a convening authority's 
decision to "reassess" the panel's suitability by reapplying the 
Article 25 criteria. Such tampering "is inconsistent with the 
spirit of impartiality of Article 25 and the limitation on com­

in Article 37 of the Code.'P 

g Charges and Specifications 

Counsel take nearly irrevocable steps in shaping a case at a 
stage in which they often show insufficient interest or atten­
tion. Poorly drafted charges and specifications can damage or 
doom the government's .Caseat the outset. 

1 f 2 Use the Manual . , 
I I  . 

Counsel should adhere strictly to the form specifications. 
always using them to draft charges. Furthermore, chiefs 
should review charges before preferral and consult the form 

I 
91n United States v. Smith, 37 M.J. 773 (A.C. 993). the &Ci wrote "Get E8" "Get E7" fkm specific units r a ~times od a court member sklecti 
mnt. The Army Court of Mil- Review (ACMR) found that the qG "initiated a top-down enlisted member selection process that began and ended with one cri­
terion. grade,(0 the exclusion of those criteria he was statutorily required to consider." Id This ipflexibility in applying Article 25 criteria rendered the trial yoid 
ob initio, meaning that no former jeopardy existed. but requiring a retrial. Such an episode argues in favor of the SJA's presence with the CG throughout the 
process-as well as stopping and correcting the problem at its source. 

1 
ven standard questions that may be posed to panel (nembe ARTIAL. u ,R.C.M.912(a)(l)(1984) [here­

inafter MCM]. Appending these questionnaires tp panel selection letters, signed by the CG, should motivate most mepbers to return them in a timely m n e r .  
Counsel should routinely review them before trial to study their panel and to avoid annoying the,panel by requiring members to recite information already provided 
to the government. Counsel should make the questionnaires available to the defense. I 

IIWhen automatic detailing provision occurs prior to trial, time permitting, publishing a eupplemental convening order, which reflects the detailing and 
excuds, is advisable. Although redundant, it ayoih the need to account for each pgnber on the record. explaining the qutornatic detailing and perhaps attaching 
the CG's selection lists as appellate exhibits. When automatic detailing occurs on the day of Irial-such as. when a panel falls below quorum. requiring the auto­
matic augmentation of a predetermined number of alternates--counsel must be prepared to include the written automatic detailing provision as an appellate exhibit 

r" 
and account for contacts made,indesccnding order,with all alternates. 

I ,  , 
1 * ~OF ARMY.~~ ' REG. 27-10. LEGALSERVICES: M (22 Dec. 1989) [hereinaft& AR27-IO]. , i 

United States v. Redmond. 33 lulJJ1679.683 (A. ere, the SJA believed that M acquittal and a light sentence were " rbing." and he prompted 
the conveningauthority to select a new panel. 

OCTOBER 1994THE ARMY LAWYER DA PAM 27r50-263 $7 

I 



specifications when -doihgrsol' Chdrges never khould be pre­
ferred that 'omit ibords bf .cdrninaIitj.-lsuch hs; "a woman not 
his wife"lror "wrongfally'"4r that deviate 'In any haterial 
manner horn ithe Mdnrlal form specifi%ations.iDrafting is d 
trial counsel's job,' not a clerk's 'responsibility. ' At a time 
when the case load was igreder, expectidg reliable clerks to 
prepare'draft specifications was reasonable, but today the 
lawyer alone has the responshility' to draft I legally 'bufficient 
specifications.' IKdditionally4 ekpecting the chief to review 
every specification that is preferred in his or her jurisdiction is 
not too unreasonable.14 
I 

I 

"' n i ~ ~ h l ' r  1 

1 In' rare circumstances the Manual may' not provide'ade­
quately forcadjbffdnse. In these circdhstances, (chiefs shoultt' 
guide Counsel thfough careful L research' to help draft Artklz 
138 or 1134 specifications that eithef assimilate staterlaw 
(where applicable) or the United!States ~Code,lsor-that lade:: 
quately describe the conduck'tind &Set%that it is either conduct 
unbecoming, service discrediting, or prejudicial to good order 
and discipline. Be selective in using novel specifications; 
Manual ptovisions provide ad'equately for thl eonduct i n  
question, and the novel specifications are subject to height­
ened and often fatal schtiny.16 Wheri-determihing what and 
whether to charge, chiefs need to fdcus counsel-(and cm- '  
plaining commanders) 6h the gravamen of the offense by forc­
ing 'them 'to'articutate what.it 'is about the conduct that is 
offensive or irritating. :Forcing them to answer that question 
will help reveal 'conduct 'that is rr~ly~derelictfrom that which 
is merely ignorant,'inane, or ihdiscreet. While counsel should 
be liberal'in the initial draftifrgofcharges, they should consid­
er them carefully before recommending that a convening 
authority refer them tb trial. "[AISthecase prke'eds to prose­
cution, the Government must make a good faith assessment of 
its'case and withdraw;any charge 

Chiefs can help counsel determinehw to "package" cnmi­
nal misconduct so that the charges adequately reflect the 
accused's condldCt without!hndersrepresenting thepseriousness 
df the conduct &at the otherdxtkd:  appearing to unreason­

! IJ 

8bIy mult'lply charges.'; Unreasonable multiple chbges risks 
(I )  evbklng' uhharranted sympathy for the accused, (2) bur­

-	 I T  r ~ i :  :'Ii : i * t c l '  
p 

1 Counsel Shdld W encouragedftb'draft and consider eve+ 
bssible offehse Cbvefed by the hdhdudt. 'In a case:in Whicli 
two'lsoldiers lefi'work ehly!; beat u~ tW6 peciple. aild took 
their Money, this could yield 'charges bf kilure to repalf:d&nnJ 
Qiracy ,kidnappirig.' t?ommunichtinga threat, assault, robskry., 
Atternflted fnUrder: h d  obstruction of justice. 'A thief,'b$ 
virtueiof:expkrience and 'detachment, can talk 'counsel throukh 
the many doncerns 'in such a scenario: whether. a failute'to 
n?pair; thou'gh wmantkd by the eviidenceLtnay seem like "pil-' 
ing on", and Would not warrant additional punishment; 
whether the kldn'apping. although warranted by the 'case'law 
that finds kidnapping in 'instances of almost in6dental hovd­
meht, will Iconflitt with a panel's Sense' of kidnapping,as a' 
Sustaihed deprivation of liberty. Additional 'condkms to t6nir 
sider include: whether conspiracy,' although hard to u n d w  
sbnd and dnlikely to generate additional punishment,imight 
lie worth charging to emphasize the thkory behind 'punishing 
cohspiraky-that two 'or more individuals ihtent on commit­
ting a ctime make it more likely to happen and therefore con? 
stitute'J81 eater public danger: whethdtoirltnunicating d 
threatlshotId be charged to ensure that thetevidenee cant&' 
presented to the court, averting a fight over unchatgtdjmis­
conduct,'* or whether the law governing res gesrae is broad 
enough to make the pbstincident conduct admissible in any 
event. 

. L i < f  I 

-ilThechiefs oritical$de is m a k g  counsel realize that;they 
are more than mere I scriveners :when drafting charges, I ahd at ­
thii'wly stage'they bre bbliged to try todssemblt a Ncoheknt 
theory of'the cask. k often' IrTdkes'sense to err bni lheiside of 
overxhargirl'g and then to regssess the case after thC'hicle 32 
investigation is complete. Chiefs should be libtral in recoml' 
mending that charges be dropped after the Article 32 and 
before referral. This%Cprovidesfot ahmore ctmkise charge sheet 
at trial and, because prereferral dismissal is without prejudice, 
preserveg'lhe charges!]for later use. Intentional"mu1tipIicity
has'the behefit df aiolding squabbles ovk Uncharged miscon­
duct.and the,corifusidglrdenseinstructions!avedesskr included' 
offense's.' ChiefSlmusr g 

1 : 0 1  13 )I: i 'I 

I4Chiefs should guard against some counsels' practice of using the Judge's Benchbook for drafting specifications. Unlike the Manual. this is not a primary source 
of the law. and its ch not as t for instructions,but foll 

I! 'I I 1'A I T : l - t  I ,  . , i I 1 I I l l &  

lshlany dbunsel leave the B~&COP&w i t h  hazy sense of the Akidilative C!nmes A'&! 'bhiefs chhok afford to'hhvesuch sketthy knowledge: Simply, the Act' 
assimilatesstate criminal t d e s  on1 ve kdenl jurisdiction. 

l l l ' l l i I  i 1 )  i J 1 . 1  

16See. e.g., United States v. Pete. 3 hich the government was 
nize a strike in violation of the United States Code, as incorporated through Article 134. The ACMR found that a group of National Guardsmen. who met after 
hours to pldn II studt that'included d bhsltrip back to &ir hbmk station:, did not Violate the unionizing prohibitions of the United States Code. One factor'in the 
ACMR's analysis was ernmedt'&kcision hotto purs&the gr ably mob applicable hutiny provisions of the Uniformcode of Milit 
"[Tlhere is evidence . tl fact-fidkhuld hake relled Up6h'&etermining'that the appellant engaged in condudt that viotated &e 
UCW." Id. at 524 n.6 aching point is not to get innovative when drafting s'pecificationsbefore erhaustingthe fundamintatsof the Code: 

"United States d!Asfeld. 30 M.J. 917/929 
by reference. h e  AC 

r J ' I 

conformity therewith." but may be used to prove "motive. opportunity, intent, prep 

supra note 10, MIL. R.  EVID.404(b). This is one of the h h t  litigated'mhs of trial 

alert chiefs that, at the earliest stages of the criminal Process, the decision of how to charge a case should include discussion of me,th+s of proof, which includes 

critical assessmtnts of Chd likehhood of prevnlllng In a motion to suppkss 404(b) ehdence; the more likdy2h.t the'governriht idlb lose such a m,otion.the more it 

makes sense to include a seemingly peripheral or trivial charge for the purpose of preserving a vehicle through which to place theevidence before thefact-finder. ' 
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gies, all along preparing them to keep focused on the eore 
charges and expecting consolidation of some %charges.and 
specificationsafter findings. 

! \ ,  

Take the Long View: Think of
P PTAs, and the Theoty of Your 

The ‘Manual prahibits‘ “unreasonable 
charges,”l9 but nothing legally prohibits, for example, charg­
ing 100  different bad checks in 100 different specifications. 
The chief can help counsel understand the .drawbacks 
involved in this strategy, however, which include the follow­
ing! (1) boring a panel and appearing to exaggerate the 
accused’s criminality; (2) not affecting the likely punishment, 
while exponentially increasing the maximum punishment; (3) 
frustratingjudges, who would have to conduct a more exhaus­
tive providence inquiry; ‘(4) creating greater opportunity to’err 
in findings, publication of results of trial and other trial-relat­
ed documents; and (5) creating a cumbersome posttrial 
review. Drafting “mega-specs” in such circumstance 

ble, digestible ‘groupingssuch 
ften serves many interests, including 

efficiency, without sacrificing the government’s cas 
appearing to concede that the misconduct is not serious. 
does not mean that counsel should be intimidated by multi­
plicity; circumstances exist in which Counsel should expqssly 
charge mirror-like offenses that are pot multiplicious and war­
rant being charged separately to emphasize the accused’s 
opportunities for reflection, calculation, and, perhaps, the 
aggravating nature of the conduct. ‘ 

P Insist on Full and Continuing Disclosure 

Avoid Discovery Battles 
* I I 

\ I 

ery battles are among the most frhtless of 
between counsel. In every case, trial counsel should make a 

losure of all Rule for Courts-Martial (R.C.M.)701 
and.section III evidence. They should not become involved, 
however, in extended battles with the defense over minutiae. 
Disclose everything that is remotely material. If served with a 

19MCM,supra note IO, R.C.M.307(c)(4) discussion. 

TCAP Memo NO. 75 (MX.1992) for sample yswers to a 

21Note that ”inspect”actually a greater meaning in this 
it. See MCM.supra note IO, R.C.M.701(h). 

word-processed, generic discovery request. respond to the rei. 
evant portions and ignore the rest: Let the defense approach 
with a specific request when necessary; if the defense seeks 
information that i s  trivial or truly not material-such as. med­
ical records for all witnesses-then let them take it to the mili­

* I 

J I r  

In any clpse :case; ’the.government n h a l l y  )should dis­
close. The disclosure kquirements are based on fairness, jus­
tice,judicial economy, and that the gdvernment i s  in exclusive 
control of government information. The government should 
remove any obstacles to the defense’s gaining information in 
control of the government; it need not, however, go out and 
obtain it for the defense. The underpinnings of the rules are 

ot defense convenience. The 
mes focuses on the‘ agent activity 
gatiok Division (CZD)Forms 28). 
fJe, because it occasionally con­


tains unedited directions and critickms by CID agents. Some 

tingy in releasing the documents that should 

though they,rarely are momentous. Trial 

counsel should jntercede for the defense, but the defense then 
must go to’CIDtp inspect the documents.*’ 

thical rules and the Manual e the 4 y a i  “open 
file” junsdiction, in which the government is’ex&ted to keep 
few, surprises to itself. If ethics and the Vqnual are not 
enough to motivate full disclosure, consider the& additional 
reasons: 9 ,I 1 

Be Hannfui to Your Case 
_ _  

Failure to disclose potentially exculpatory, Brudy-type 
.varieiy of sanctions, ranging from 

discovery 10 prohibiting a party from intro-, 
ducing the evidence.22 In extreme cases, calculated failure to 
disclose can rise to the level of constitutionalemr and require 
reversa1.z Counsel qeed to know that the more specific the 

I 	 defense request, the more strict the burden on the government, 
especially in the military, to disclose the evidence.= Military 

=Id. R.C.M.701(gM3). Brady v. Maryland. 373 U.S. 83 (1963). the seminal cas^ on prosecutorial disclosure. has been clarified in subsequent cases, increasing the 
burden on the defense to make specific requests. Themore specific the muest. However. the gleater the burden on the pvernment to comply. See, rg.. United 
States v. Agurs. 427 U.S. 97 (1976); United States v. Bagley. 473 US.667 (1985). Little is gained and much is risked when uial counsel try to calculate how much 

Ithey have to disclose. The fairest and safest course is a liberal disclosure policy. 
’ ’ 

uUnited States v. Eshalorni,23 M.3.12.28 (C.M.A.1986). 
r 

%United Statesv. Green, 37 MJ.88. 89-90 (C.M.A. 1993). Requested impeachment evidence must be disclosed. Military prosecutors’ “heavier burden” lo dis­
close “springs from the generous discovery principles announced in Article 46.” Although how to test for prejudice in the event of nondistlosbre is in dispute, 
counsel should not decide whether to disclose based on a calculation of the likelihood of prevailing on appeal. Id. at 91 (Wiss. J.. con&ng in part and tesult). 

/”. 	 See olso United States v. Stone, 37 M.J. 558.568 (A.C.M.R.1993) (errur to fail to disclose that government witness under investigation fot travel fraud but harm-’ 
kss under the circumstances Becauseof nature of his testimvy). The defense d e s  not have an absolute right to background evidence on governknt witnesses, 
but the government has a significant burden when it seek to withhbld such information. ’ United States v. Lonetree, 35 MJ. 396 (C.M.A. 1992).‘ The Air Force 

I 	 Court of Military Review r e m  that “discovery is n6t a constitutional right . . . [but] a procedural mafter within the discretion of the mlemaker to regulate.” 
reminding trial counsel that the more specific the defense request the greater the burden on the government to respond fully. See United States v. Branoff. 34 M.J. 
612,620(A.F.C.M.R.1992). 
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appellatc!dourts 'will hq1d"prosecuibrsto a high standard of 
disctimre;regssdless df any potential defense sandbagging.25 

closure requirements of R.C.M.701 and constitute an inde­
pendeht ha s i s  forkcounsel, lo diselose all potentially 
exculpatory evidence ,!and.unprivileged mitigating sentencing 
evidence.2q Failure to cornply, withi these rules can subject a 
counsel fo investigatioq and,sanctiom,*7 ' r ! 

1 . 

llrDisclosure'PutsPressure on rhe Defe 
' I 

assess the government's kase and gauge th accused's 
prospects.28 The defense also does not have tbf irrationalIy' 
"plead up" to certain offenses for fear that the government has 

dally bowerful evidence for an ambu$h'at 
"tml*by%bush tactics are discouraged .',I' 

losure of discoverable evidence 'd6es' 
.a  :that the''e!videncebe exclbded."30' 

Courts will determine whether there is "reasonable doubt that 
appellant would have n convicted had the evidence been 

I>(.* I t 

I I " b 0 j  e / , I  f ! ,  I 

disclosei3,e a 'balahced standard but brle 'to.which the govem­
rhent'does not'want to subject itsel 

Full  Disclosure Coqmurely -
As it becomes known thattby rule andqpractice the govern­

ment operates openly, the defense knows it can normally rely 
on repres&tations made by .the&government:fostering better 
communications, faster movement of cases,hand greater faith 
by soldiersin the inte@ty of the justice System. #Anumberof 
scholars have emphasized the close link &tween the fairness 
and,perceived fairness of the system and its effectiveness. 
Gilligamand Lederer wrote that1 ,:If discipline is perceived as 
unfair,.personnel will likely distrust superior authority and 
have diminished institutional loyalty."?* Government manip; 
dation of the discovery process,is Lhe kind of conduct that 
could contribute tQ soldier distrust of the system. , / I .  

i I 

i i  i 1 

. n,
Further extending 'tbk f the discovery process:' in' 

1991 the:r)rafters of the began requiripg the defense 
to 'disclose to the government 'all wi 

er than the accused) and'all swo 
by those individdals.33 Ensure 

uaf provisions. While pretria 
government burden, the 'defense !Is0 must notify 'the'gov 
ment of certain defen$es,including'aIibi;'l$ck'of mental 
responsibility, hnd 'innocentIrigektion. ThiJ notice 5s not 5atis-l 
fied by'merely stating an htention to rely on the'defense:'but 
requires details such as "the place orlp'laces at which thel 
defense cl ccu hav 

F 

pr should know awutprtain evidence.,thegovernment must seek it out and deliver it,'espe i'fically requested. United 
76. $81-82 (C.M.A.'1993).'There is "an affirmative duty on trial counsel to make [evidence]ayailable to the defense" even if it "could 

be discovend by 6 reasonnbly diligent d&e& tounsel." Id. ai 382. '&r'ulso Crim. L. Note, Triol Couhel h s f  'Resew Law Enforcement Fileifor Evidence 
Favorable fo the Defense, ARMYLAW..Sept. 1994. at 42. I' I ' I $ 7  

1 1' !LI 
re to the deiehse'ol all evidence o 

or mitigatesthe offense and, in connection with'sentencing,disclose tb the defense 
lawyer ls relieved ok this responsibility by a protective oidet or regulation. L .k' DEP'T REO. 27-26. LEGALSERVICESRUES op PROFESSIONALOF ARMY, Comucr 
FOR &AVERS 3.8p) ( 1  May 1992). 3 ,  / I  L l  : (. 1 I , , I  r 

~ D E P ' T  REG.27-1, LEGAL SERVICES: LEGALSERVICE.OF ARMY, JUDGE ADVOCAIE ch. 7 (15 Sept. 1989). - _. 

z8MCM, supra note 10. R.C.M. 701(a)(5). When the defense asks-which it routinely does, in its boilerplate discovery requests government must let it 
inspectany documents to be introduced during sentencing, and must tell the defense whom the government will call io testify. , ~ 

291n United States v. T (7.M.A. 1989&,t& Court of vilitary Appeals (COMA) concluded tha the government Ehould , b v e  disclosed to the 
defense the results of a nalysis that the accused had conducted.'Though the government did not plan to use it on the merits-and only used it 
on !he Q,efensein a rebuttal to the accused's sworn denials of !rug yse on the merits-the covrt found that the evidence wqs :'material to the preparation pf the 
defense and brobably would have prbrnptedthe accused to "have testified i n  a more restrained manner if he had bekn aware"ltlutthe government knew the results 
of the private test. Id. at 468-69. 

jr\, 0 

@Id. at468-69."hekO case p k ~ ybecause the ui that nondisclosure w& 
not "part of?  cunning . Yad.it been otherwise. th 
excluding the evidence I l f U  

31UnitedStates v. Simmons, 33 M.J. 883,886 (A.C.M.R.19911, rev'd in purr, 38 M.J. 376 (C.M.A. 1993) (notin4that "Brudy dpcs no! n q u +  disclosure of evi­
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p 

stances under which the defense claims the accused innocently 
ingested the substance in question, and the names and 
addresses of the witnesses upon bhom the accused intends to 
rely,? The nondisclosure sanctions of R.C.M.701( g ) ( 3 )  
apply against the defense as well as the government, dthough . 
judges tend to be more cautious in assessing sanctions against 
the defense. Regardless: the government should aggressively 
assed the Manual provisions. 

le the government should be scrupulous in co 
with its discovery requirements, the government is properly,
lawfully aggressive when it seeks to force the defense to cQm­
ply with its disclosure duties. Chiefs must train counsel to 
exploit these provisions and help them couch presentations to 
military judges ,thatI hold the defense accountable for its con­
duct. Seeking sanctigns in most pcaseswould be unproductive 
and contentious. 4 goo$ chief can,help counsel distill>the 
case law, howeqer, and determine when the defense mate­
rially altered the government’s ability to fairly,present its case, 
distort’& the adversary pryess to gain a tactical advantage.35 
or caused ‘fsurprise,harassment, and undue delay.”36 a possi­
ble yonsequence when,,foriexample, an innocent ingestion 
defense is sprung at the last minute, requiring a delay to 
obtain witnesses and experts to e defense. More trou­
blesome for mqst counsel on a day basis is defense’s 
flouting of the local rules of court that>require, for example, 
five days‘noticeof motibns. ‘Judges rarely enforce these pro­
visions against the defense, but the government should assert 
the tucd37 line of cases, especially when late cotice preju­
dices the’ government’s’abiIity‘to respond ekfectively to the 
motion, because of matters such As witnesses’whohave either 
moved or left the service. By encouraging counsel to comply 
with the government’s disclosure obligations,’thechief can set 
a tone of ethical responsibility and candor. By insikting on 
defense compliance with the discovery rules, the chief also 
will make clear that counsel will enforce the Munuuf consci­
entiously, while fairly, aggressively asserting the govern­
ment’scAse. 

Reciprocal Discovery 

Counsel also must be aware that defense disclosures trigger 
government responsibility to disclose infomationlit possesses 
that would rebut these defenses.38 ‘The government should 
seek, in the appropriate case, to bar the defense froth present­
ing evidence when it has failed to comply with a disclosure or 

3sTaylor v. Illinois, 484 US.400 (1988). . , 
, i t 

%Michigan v. Lucas, I I 1  S. Ct. 1743. 1748 (1991). 
1 . I

Jlld. at 1743. 
: I ‘  . ’ 

NMCM, supra note 10, R.C.M.7Ol(d)(3)(B). 

notice requirement. The Supreme Court has held that the 
Sixth Amendment right to present a defense is not absolute 
and the defense’s failure ,or refusal to comply with notice 
requirements can esult in barring the right to present this evi­
dence.39 However, reciprocal discovery works both ways. 
The proyisions requiring the defense to disclose “books, 
papers, documents,”~when requested by the government were 
added when the Manunf was substantially altered in 1984, the 
greatest change since 1969. Trial counsel should not place too 
much emphasis in these provisions. however, because they 
only apply when the defense has made such a request of the 
government (hence ‘Ireciprocal” discovery), and when the 
defense intends to offer the items on its case in chief. ~ In prac­
tice, the government i s  so liberal and up front with its disclo­
sures that they most ofien are made before and not pursuant to 
a defense request, meaning that reciprocal discovery rarely 
applies. When the government anticipates that the defense 
might conduct independent testing. it may be wise to deviate 
from the “open file”practice and not disclose until the defense 
asks, thereby preserving the right 10 reciprocal I discovery.4 
Accordingly, reciprgcal discovery is no “magicbullet” for the 
government+although counsel shou!d faithfully assert it. Like 
most other discovery provisions, it a rule designed to keep 
trials moving so that there is no r yd ,for a delay for the gov­
ernment to, for example, consult experts to place a reprt 
from a defense expert in context. , 

I ‘ i  
t i 

, CoachandLead 

The most important roles a chief can perform are supervi­
sor, developer.,and coach of trial counsel. A chief who has 
tried numerous cases should be able to rely on experience to 
guide less-experienced counsel. A comparatively inexperi­
enced chief, however, still should be able to draw on his matu­
rity, detachment, and military and :legal experience to guide 
junior <cQunsel.There are as many styles and philosophies on 
coaching counsel as there are counsel and chiefs. However, to 
actively,engage in the development of counsel, not from an 
“I’d do it this way” perspective, but from a viewpoint that 
intensifies the experience of any one court-martial or hearing, 
is crucial. Counsel learn from their mistakes, but they learn 
more when those mistakes are filtered and interpreted by 
someone who not only can diagnose the error but also can talk 
them through solutionslandraltemativeapproaches to future 
cases.4’ 

I , 


, I 


u ; .  
39111Lucac. the Court upheld a Michigan tr ial  judge’s exclus evidence because of the defense’s failure to comply ,yitha statutorypotice provision. 
Lucac, 1 I 1  S. Ct.at 1743. While the Michigan statute’s 10- ment is more specific thnn M i l i h  Rule of Evidence {MRE) 412 which has no such 
time limit, counsel should assert Lucas’s Principles when they seek to preclude. the defense from Iaising B defense or from introducing eviaence then tt has failed 
to comply with notice requirements. See ~LtoUnited States v. Nobles. 422 US. 225 (1975) (defense forbidden from calling investigator when it refused to disclose 
his written report); Taylor v. Illinois. 484 U.S.400(1988) (defense’swillful refusal to disclose.defensewitness permitted preclusion). 

@Thedefense would be obliged to disclose the information if it called an expert to testify. but reciprocal discoverywould gum- its timely disclosure. Still.this 
provision does not enable the government to gain access to informationsuch as a soldicr’s privately-conducted positive urinalysis test--because the defense 
would not plm to in tddcc this evidence on its case-in-chief. See hfinnotes 101,102;see also United States v. Trimper. 28 MJ: 460(C.M.A. 1989). 

1. 3 
I 

4“For an excellent heamtent of the chiefs as developers of Coupe & T m t .  The Role of Chit$ of Military Justice (IS Coaches qfrrial Counrcl. ARMY 
LAW.,Aug. 1987, at 6. 
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than to be aware that codventional templates do not' always 

apply, and to 'discourage a tridl counselk'tendenc)! to'latch dn 

to easy answers and assutnptiwb. : 

basis in reality,Jbdt'each 

cy or a false sense of sec 


variety of reasohs, including:' {1) the"accused codfessed or 

made:admissions that hd br &hewould hateto Contradict; (2) 

counsel lkdow of uncharged mistonduck to which the accused 

would have to'bph the door if,the accused denied the offens­

es; and (3) the accused 'could not'hbTd to'khch a ludicrous 

story udder Cross. Do not 'be'60 sure.''Some statements that 

appear to be fldmissjons'maystrike pan& ds relatively harm­

\eFs concessions, or like the fnlit bf overbearing police procea 

dures, sloppy investigative!W O W  orhShortCuls(femember that 

many panet members; espdci senior rimcommissioned 

dfficers and currentlor'former fnanders have had experi­

ehk-b f t en  through their'kotdiers-that miiy hdke them 

hkeptical of CID or militdy ;poIict+testimony): #Moreirnpor­

tantly, do not forget that the accused Is a human being who 

can be both righteous and ftupid. Th,e accused may feel that 

the person that she assaulted deserved it, that she really was 

entrapped into selling the hashish, 

Imputiity-to t! military pahel-and sh 

dowh in flames teliing herktory, nbt 


-!;'Atrial counsel's fervent h&e in dirtually'eVer)ease should 

be 'that the accused takeshhe stand. ' CounseI B1wa)d'have 

something with bhich'to c6nfront the accused; ifihar a prim 

statement, then the kvidence of record itself. .Trial',&nsel 

always should prepare for the possibility that the accused will 

tedtify because: (1)  it focuses their ,minds on possible defens­

es or mitigating ifattors; -(a) it forces them to organize their 

proof; (3) itiniakes them assess their cases skeptically; and (4) 

the accusedjustrmigh~4z
Chiefs can be invaluable,in'Socrati­
cally talking their counsel through ,possible testimony,by,the 
accused. Rarely is this testimony wholly invented. Acausetl 
lie just like anyone else, admitting the irrefutable and embroi­
dering, twisting, and distorting other information to craft a 
colorable story. Think and talk i t  through; a structured 
process of sifting the evidence for excuses and launching 
points for evasive stones will pay dividends when the accused 
testifies. 

"They Can'r Pur on a Good Soldier Defense." 

When the COMA ruled that a "good soldier" defense could 
e defense saw this to be to their 

charges. Trial wunsel frequently as 

fraught'with danger because of a'soldier% .sad reputation in 
the unit or that prior Article 15 for sleeping on guard duty. 
The more benior the accused;the more likely that the defedse 
can crhft'some Iversion of a good soldier defense. This should 
motivate trial counsel to 'scourthe accused's past for evidence 
of misconduct and to conduct extensive interviews at the Cur-
Tent and most recent duty nations. Some good character evi­
dence is "an inch deep" and, on probing, witnesses will 
withdraw their endorsements or moderate their vouching for 
the iccused. Not only is the gbod soldier defense beatableit 
most often is-but counsel 'should be armed to defeat it, even 
when i t  iseems to the trial counsel that it is not logical for the 

tint it  in the first place. ( 4  I 

useful by helpihg cdunsel wisely 
I y  the precious regource of trial 
soldier defenses that do not relate 
ss and not w o d ~the expenditure 

t. That an accused 
cant fetony, also i s  a 

tion of such a defense might make sense to lawyers who have 
seen dozens of cases, because a judge alone trial generally is 
seen to be the better forum in which to advance certain 
defenses-such as, consent in a rape case, or mistake in a 
dereliction case. Trial by judge alone generally is viewed as 
reducing the risk of extreme sentences, while a panel general­
ly i s  thought ta carry,a higher chance of acquittal but much 
less predictability gn sentencing. Counsel are drawn to com­
fortable cliches, such as that a panel is '!death" on child abuse 
or barracks ,larceny but "light7on bad checks or "buddy dis; 
tros" (distribution of drugs between friends or roommates). 

Negotiations and trial planning should be pibe3 by ke&n 
informed generalizations about the tendencies and expecta­
tions of panels and judges, but none of these should trigger 
complacency. Too much'kan%e made of slny sibgle case or 
any single panel. Experience may allow some geneFizations 
about military panels, and they are worth sharing with coun­
sel, who can use the following to sharpen their approach to a 
narticular case: 

1 1 ) , 

be more Skrai ' ' 
sed has a good , 

1 3 

-


r 

P
almost always necess& 

good as an admissioRof guilt to most jurors.'! E. THOMAS.TW MAN Sm3220 (19911. Few such orthodoxies exist p n g  militaiy defense counsel, although the 
more experienced and well prepared defense counsel are more likely to put an accused on the stand, believing that they c m  precisely sculpt the testimony through 
qareful coaching and preparatioq. Regardless, the trial counsel should prepare for +my accused tQ testify, and marshal as much information as possible to vfute the 
accused's assertions.catch the accused in inconsistencies. and raise questions about the accused's truthfulness. 
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-cord, they may be consumed by the 
yond a reasonable doubt standard-to the 

point of seeking mathematical certainty and , 
they Tay btensely mistrust institutions such 
as the CID or “science” such asradar,  

f- breathalyzers,or the mass spec 
I * I 

(2)  On the other hand, military panels con- I :  
, sist of educated people, all with at le 

, high ~ h o o ldiploma and a breadth of expe- , ., 
~ rience, with an acute sense,gf what is,h-utb ~ . 

, , and what is bluster, ,and their intelligence, 
, , their ability to comprehendlcomplex evi­

dence puah as DNA analysis or a THC count I 

in nanograms should not be underestimated; 
and 

(3) Military panels can give sentences that 
strike the experienced counsel as excessive- 5 

1 , ly lenient or exceptionally harsh. . 

* I  

Distinctions between officer and enlisted pa harder 
but two main distinctions need to be kept in mind 
sidering how approach them: high education lev­
e presence of current or former commanders. The 

high education levels of officer panels can be a two-edged 
sword. ~ It makes them analytical and skeptical,but that skepti­
cism c h  be turned against,the government If the  case is pre­
sentefpoorly or the evidknce is equivocbl-such as, be 

strong 
guestioned documen in&. 

compara~ve1y“liberal” in some insia&s, 
perhaps more inclined to indulge a psychoIogi&l defense or 
psycho]ogical-ba& mitjgatidn that a ]& educated panel w;]] 
disregard. 

nd to be the 

ness of the 


scipline. Trial counsel are no 

anders on panels than 4~defense is ,to

ommander” prfhodoxy. Com­
ommanded, no Poubt compre­

s better than those who have 
not commanded or who serve in special branches. Still. this 
generalization cannot substitute for careful counsel ,prepara­
tion by ,mining ORBSand questionnaires for “profile” infor­
mation relevant to their particular case. 

Remember, mos; of all, that the choic 
the accused’s prerogative. Counsel should prepare their cases 
in almost the same manner regardless of forum, and then 
adjust their arguments and certain aspects of their presentation 
depending on therforum. Chiefs can help counsel prepare ‘a 
narrowly scoped but illuminating voir dire. Chiefs need to 
help counsel avoid the law school-clever trick questions in 
favor of truly helpful questions. Asking a member how he or 
she feels about child abuse, or whether the member can con­
sider the maximum punishment normally does not 

n 
1 

43Seeinfra notes 90-107 for approaches to sentencing. Counsel mu 

deciding .whether to keep that member on the panel. Trust 
members to be essentially candid, and seek to determine 
whether, because of experience-such as, bad personal or 
familial incidents with a particular crime-they .may have an 

I inflexible attitude or erroneous information abouc a certain 
type of offense. ,Trust them to be able’to place crimes on a 
continuum, that is, not to see a crimehnply as “child abuse” 
but to apprecjate the distinction between initial offensive 
touching and full-scale,repeated sexual or physidal abuse. 7 

. “ThatJudgeIs Death 
Child Abuse, Barracks Larceny]. ” , 

9 ’ 

Counsel should monitor their judges closely. Although cer­
tain judges develop justified reputations for their gpproach to 
evidentiary motions and for their sentencingphilosophies, as a 
more detached observer, the chief can help counsel place these 
.perceptionsin context. ,Becausechoice of fopm is exclusive­
ly a defense decision, counsel’s tracking of judges should 
enable them to forecast. within a certain band, 8 likely sen­
tence, thus ,permitting effective pretrial negotiation.. The 
aSSeSSment Of the likely forum choice also should motivate 
counsel to find methods, such novel rebuttal or sentencing 
evidence, to encourage a “light sentencer” to deviate from the 
J U  

ges also develop ’reputations formmtrol of the court­
r0Om; preferenceswith regard to PMentatiOn of evidence, and 
manners of address and approach of wifnesses. Chiefs must 
orient their counsel to these preferences’and keep counsel 
from bCing distracted or in ted by hiilitary judges. That 
bne judge hay require judi tice requests to be in H;rihng
,while another judge Xhay ‘for the parties and another 
insist on a six-foot zanp’ between c 
should be immaterial to the butcome of 
known i n  advance so that a counse 
because of these marginal matters.. I  

I 

, Dress Them UpL . r ’ f l  t 

No matter how few cases that he or she h 
knows wear a unifom-and know? that members may 
placa emphasis,pp how counsel wears a uniform. 
Chiefs should check counsel’s uniform, ensure that brass is 
shined and properly positioned, awards worn in the right order 
and hair groomed. Better.to risk Bppearing patronizing to 
your counsel than to let counsel’s good preparation be thwart­
ed by failing to meet the appearancestandards of an officer. 

Help Counsel Draw Meaningful Distinctions: 
t ’ - It Is Ndt Just Another Bad Check Case 

I .  1 , 

consider a-numberof “generic” factors in 
evaluating every case, These factors include the 
accused, the accused’s length and quality of service, duty 
position, general technical (GT) score, military occupational 

ialty, any uhusual service or awards, and anything unusu­

ggfavationthat in some A s  see& relatively pre­
dictable or remote. This is especially true in tHe military’s most common cases. such as bad low-level drug dishbution. Trial counsel should 

method of portraying this accused and this offense uniquely, but credibly. , I 
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]ally mitigating or aggravating about the case.*, Any Qf these 
3factors dan benefit 'or h& the dbcused. 'That a soldiet is la 
Iseigeant firit-class (SFC), for example,!may win (adegree of 
I deference because of-in most 'irTstances4'strodi 'military 
mxord.< However, this 'also means that the SFa has less oftan 
excuse for most.offenses than the average specialist. First­
time drug use should berdealt with more harshly,when thk' user 

-isi a SFC than [when the user is a junior soldier. On the dth8r 
hand, a SFCwho deviates from,a strodg record and bounces 
checks or commits a dereliction deserves to have his or her 
strong record(Weighed againsC'~thedffense in determining 
appropriate disposition, because this Btrong rekord provides a 
valid context in which to place the offenses.b 

- I  ' ) I  1 / I . I 

' ' I  'Consider bad check cases as an example.: 'Some'factors to 
'consider in p h i n g  the evidence, the 'strength'of tfie case; and 
'the appropriate' level of disposition, include: kank'of the 
Bccused, number and dollar amount of checks, time period in 
which they were Written. victims, restitution (how much and 
wheGer'it kas voluntary). location of the banks and odikinal 
&ckS (iffating trial'cost and delay), any valid mitigation, 
%uchas a legihmate gambling addiction (is this an dfter-dis­
%every convehience or has the soldier sought help, k e n  treat-

These distinctions n 
ing counsel,)but for commanders. 1 "One of the most common 
!questionscounsel teceive from' commanders is, :'What's the 
&goingrate tfor a particular offense]?'* After emphasizing that 
.disppitionpust differ based on, inter alia, the gravity of the 
pticula? offense, ,the soldier's record and ,other factors, the 

but they also are best equip 
offenses, because their advice generally does not carry the 
potential taint of command influence and, because of their 
egposure to most, of the assaults or bad check cases in the 
jurisdiction, kounsel cih give a'dredible sense of where' this 
p&ticul& 'offense Ijts on the cdntinuud 
when ap$ropriate:'rhe extent 'to Whit 
defenhe is likely t d r  should-makk a difference. 

I _  17 1 

(The C Coach Substantively 
-1; ,, ' J"i I)*# !, :, I 1 

.1 I Think(Likeu Defense Counsel i I 

Thisiiseasy to say,)but hard to do. :Teach counsel $tothink 
like the defense by. walkitig them tlirough their proof analysis 
sheets and adding a column in which they enter a likely 
52 " ' I S I I, I 7 ' r 1 .  oL,, -. 

J f .  J . 

defense responke'can range from directly dis­
puted e accused was not there;" "the lighting 
was ba&:' o$I!'the'chairi-of-dustokly is'jweak"-to a mere 
"make the government prok6 it," ahd dwell on teasonable 
doubt. Additionhlly.~counseImust evaludie nonelemental fac- ­
tors, such as fnotive$In LI drug cak! the defense may concede 
the scientific validity of the drug test (fruitless to dispute) but 
concentrate on how mueh that a Clean-living SFC would have 
to lose such that he or she would not dare try drugs. The gov­
ernment must ]be prepaid tolsupply a motive or to concede 
that while 'no 6bvious motive exists.1suggest. withbut sound­
ing defensive,rthattthe 'gbternment is' not reqdred to prove 
one, by reminding pan& that ust evil and 
some c S are stupid or irr 1 

1 I . 

Prepare Cross-Emminationin Advance 

Counsel need not'be rfrind readers to accomplish this. The 
best methods are to layxwt all of the undikpuied evidence in 
the case as well as any skitements that the ihccused may have 
made and then try to envision the mind set of someone whose 
sole motivation iS the weaving of an exculpatory story from 
facts that the accused believes,the government Knows. Look 
for ways in which'the accused can appear to be candid but skill 
weave a plausibly exculpatory story. In aldrug case, it might 
,mean for the accused to admit to having attended a party, but 
to insist that she was served spiked punch or brownies; it may 
be to admit that the urine is hers8but ,to insist that the chain of 
custody was sloppy 
accused to,insist tha 

Counsel should try to c defense of at least superfi­
cia1 plausibilitjr'-dntl then li ikralli line; up,'mark: and 
prepare to offer,and ihtro idence' that 'chips 'away' at 
tlie constructed 'story:' Practice short; 'p6in&tl, and leading 

nt 'that the supp&ng materials are 
n be selekted effortlessly during the 
s With'an'experienced counsel or the 

chief playing thz'laccused. khe chief '&an1then model thk 
cross-examidatioS'after the counsel kittempts it. The actual 
questions are not tlie most important pht: of the exercise­
they will'change accbrding tolthe aCtu61 story 'tbld at trial' 
but the structure of the exercise and its agbessive, relentlesh. 
leading nature will immense benefits at trial. 

? ' I 

Rehearsing cross-ekamination gives IcotInsel a rough sense 
bf how.this Cross Will play at trial, and'gives them a jump in 
extemporarreously composing (their8questims:wd assembling 

nt t o i d .  .Such work is 

, r  I I I : ,  

l I * ~ I ,1, 1 1 , 

8 	 In deciding how an offegte shouldlbe disposed of,,factors the commander should consider . include? , (A)h e  'character and 

rnilitaqy service of the accused; (6) the nature and circumstances surrounding the offensgrandthe extent of the harm caused by 

the d#fense,including the offense's effect on morale, health, safety, welfare, and discipline; (C) appropriateness of the autho­

rized punishment to the particular accused or offense; (D) possible improper motives of the accuser; (E) reluctance of the vic- F 


tim or others to testify; (F)cooperation of the accused in the apprehension or conviction of others; (G) availability and 

likelihood of prosecution of fhe same or similar and related charges against the pccused by another jurisdiction; IH) qvailabil 


I ?nd)drnis,slbilitx of evidence; (ij9 hiof jurisdiction over the accused and the offense; pnd (J)  likely issues.I, 

45C~rnmande~'pmmount concern traditionally is the time it  takes to get to Lrial (not to be confused with processing time), which is addressk 
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invaluabld; especially in early trials or complicated trials. Do 

,not limit .it .to the accuked. Use i t  for obviously partisan 

defense Bitnesses and for character and sentencing witnesses. 

There should be virtually no mystery to cross-examining 

defense witnesses other than the accused. The prosecutor


(“ must interview every. witness ,before trial, usually at least 

twice. Counsel should hold their fire until trial (no sense leav­

ing your best work on the cutting mom floor by tipping off the 

defense), but thoroughly explore all avenues with every wit­

ness. Chiefs should teach counsel to preserve helpful pretrial 
disclosures or admissions by witnesses.& Counsel also will 
learn that not all cross ha* to be confrontational, tense, or 
highly dramatic. Many witnesses are ignorant w neutral and 
can provide valuable infomation for the government, some­
times unwittingly.47 I 3 1  1 ’ 

i 

Prepare for a Guilty Plea * 

as Though it Were u Contest 
I ( 

While this is frequently honored j n  the breach, it yields 
immense dividends when counsel comply, First, pleas are 
“busted” from time to time, and nothing reverberates mare 
clearly than being able to announce that the government is 
ready to proceed-and then proceeding. This deters the 
accused from misleading the government and sends a message 
that a late-inning stunt is not likely to yield what the accused 
or defense may have hoped for: a clumsy, half-hearted gov­
ernment effort,’long delay, or dismissal or acquittal on some 
charges. It also yields trial-equivalent preparation experience 
for a counsel when the plea goes through as planned. Finally, 
preparation with contest-like intensity is guaranteed to yield a 
sharper sentencing proceeding, meaning better cross-examina­

n tion, more offense-specific aggravation, and a fully focused 
argument by the government. 

I 

In preparing for a guilty plea, counsel should have a clear 
sense-communicated directly by the chief who has consulted 
previously with the SJA-of their latitude in disposing of 
minor offenses during the providence inquiry. If, Eor exam­
ple, an accused pleads guilty to the major offenses but waffles 
or is improvident to a relatively minot offense, the tria1,coun­
sel should understand the extent of their authority to:bind the 
government to the pretrial agreement despite the minor devia­
tion. Dismissal of a failure to repair or a concession that an 
item was not worth more than $100 may .be, depending on the 
context, not worth a dispute when serious misconduct remains 
before the court. Chiefs must make clear to counsel the extent 
of their authority, and let them know to take a recess in the 
event of uncertainty. 

T h i s  is a useful cliche for nsel, also infrequently prac­
ticed. Early preparation of a look at 

, a case as an integrated whole. When counsel have to coher­
ently argue an accused’s guilt, they must address all of the 
evidence in the case, weaknesses and strengths. Failure to do 
this early permits counsel to make the strong parts of their 
cases strohger while Bverting Bttention from weaknesses. 
Early preparation forces them to address the weak proof on a 
particular element or the nagging doubt about lack of motive 
or. poor identificationi This should prompt a request for 
increased investigation, re-interviews, further testing, or any 
of several options to strengthen the case. The chief should 
require that counsel provide a draft closing, which the chief 
will criticize and discuss with counsel, further refining strate­
gy. The chief also can intercede, when necessary, on coun­

isel’&.behalfin seeking more work by CID Lor whatever is 
necessary to strengthen the case. 1. I 

. Prosecution Memoranda as a P 

Some jurisdictions 
*useproskution memoranda as a more structured substitute for 
the practice of writing a closing argument first. The memos 
take many forms4 but their common characteristics are: (13 a 
prose capsule of the facts; (2) a proof analysis section that 
addresses every element of every offense; (3) B candid assess­
ment of government weaknesses, defense strategy, and pro­
posed responses; and (4) sentencing information and proposed 
terms of pretrial agreements. While prosecution memos are 
especially suited to large jurisdictions with far-flung counsel, 
some method that forces counsel to cogently outline their 
cases in writing imposes a critical .focus that otherwise may 
not sharpen until the Article 32, or trial, if at all. They also 
provide a window into the thinking processes and writing 
skills of counsel. I 

‘3 I 

Try the Elementary Cases Well . (There Are NO Simple Cases) 
, * 

I ’ 

Counsel generally try the exotic cases, such as those involv­
ing constitutional issues or novel scientific evidence, well. 
These energize counsel and give them the opportunity to test 
and apply their research and advocacy skills developed in law 
school. The great majority of courts-martial, however, 
involve drugs, ?larceny;bad checks, *assault,and AWOL. 
Counsel who can try these cases can try most any case. The 
skill, discipline, and techniques used to prepare the average 
case are ‘the same ones needed to try complex cases. Coun­
sel’s work and preparation habits-such as reinterviewing 
witnesses, performing thorough documentary searches, 
reviews, and consultation with investigators, experts, and 
character witnesses-will be developed on the ordinary case. 
Chiefs must prod and supervise counsel to learn the most from 
the ordinary cases, so that they feel equipped to try tougher 
cases, already know the fundamentals of preparation and 
advocacy, and only need to expand them on the more complex 

I ‘ .  

Wounsel  should m l y  be in the position of crossing with:,“Didn’tyou tell me when Iinterviewed you . ..?” This is n lazy cross that some judges will forbid on 
the grounds that it converts counsel into B witness-that is, it really snys to the panel, believe me. not the witness. The better approach is to have a witness present 
during all interviews,whom the prosecutor can call In rebuttal. The best method is to swear a witness to testimony before a trial on an ordinary sworn statement 
form (DA Farm 2823). and use it to confront the contradictory or evasive witness. 

p “See Fkm&s L . ’ W d & m  ARTOF (1903) (which remains the classic in the field). For an excellent contemporary work see P. BROW;.CkbSs-h~Mw~flON 
30 MAXIMSOF CROSS-EXAMINA~ONTHEARTOF QUESTIONING. (1987). Brown’s‘maJtims are understandable and easily assimilated (“Don’t Be Indignant” and 

“Plan and Replan Your Sequence”). The examples that he Furnishes are memorable. illustrative, and often humorous, without the cuteness or incredible endings 
featured in some other texts or speeches about cross-examination. 

48See infra appendix A. 
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-cases. ( Complacency in simpler'cases breeds shortcomings i n  
:tougher cases later on. ' , 
4 , i  7 

may feel that they do not khow whaLthl defense i s  going to 
say. Sure;we do.': Preparation does not mean merely scrib­
:bling out witness exams; it means lanticipating*anumber'of 
!possible or likely Outcomes. Rebuttal is the rnostlundenrti­
-1ized and most powerful tool for the governme 

( i  JL $ 1  ' >I 

In preparing 'a child'abuse case, for example.bunse1 will 
have access to enough evidence and be able to glean the 
defense strategy sufficiently to determine whether the defense 
will be accident, penniSsible parental disciplinc,wr denial. In 
a drug case, trial counsel should be able to determine whether 

(the defense will lk good character, entrapment, badwinalysis 
.chain uf tustody;.or 'someeeclectic combination,.I Anticipate 
,the defense approach, and seek any (possiblerebuttal evidenk. 
,In,child abuse- cases, interview expeits.from whim "profile" 
Jevldence might be admissible in rebuttal.tb a good ,soldier'or 
fabrication,defense. In a urinalysis case, prepare a toxicolo­
gist Lvho,can assure the factfinder of the scientific validity of 
ithe &my's program and help refute'hovel defenses such as 
.spiked punch or brownies!. I Rkgardless of the case, think about 
.the ,likelyIdefense*approachand assemble whatever evidence 
might be available to rebut SiL Be aggressive but realistic 
through.al1stages of preparation. Do not allow defense asser­
tions of certainty, superficial contradictions, or that the 
Aefense'has an "expert"49 to deier the governmentrfmmtrying 
a case or pressure i t  into accepting a deal. Theirnore certain 
uial counsel are of the defense, the more comfortable they can 
be in holding back thCevidence for rebuttdl: it has more 
impact after the defense has been presented, and judges are 
more liberal in assessing the admissibility of rebuttal evidence 
than on ihe government's case-in-chief.ij I 

. II 
j J Chiefs can keep counsel from$outsmarting themselves in 
this earea. Deliberately holding back evidence in Jhe hopek of 
a'knockout rebuttal punch has risks! I Courts' increasing)ten­
dency to require pretrial disclosure: eyen of Some rebuttal evi­
dence, makes withholding1 .of any, evidence !a risk.  
Additionally, hoarding damning or dramatic evidence in  ahtic­
ipation of testimony .or evidence .that never i s  produced can 
rleave trial counsel 'punchless, reserving evidence .that never 
makes it to the courtroom.'lIf the evidence would be relevant 
b n  the merits, itTnormally ,should.be presented at that time. 
Some Evidence ds only relevant tin response to the defense 
case., That evidence should be aggreskively and creatively 
. I , " . ' , f i  1 , 1 1  I 

pursued.( In some instancek, counsel Uriill hot besableto use all 
i evidence that they have prepared. Better in Lny event to enter 
the courtroom fully prepared and ta have anticipated the. need 

,-

I 
I 3 "YOUhave to be ablqt~~str ingmore than one 

e natureof thisjob.w 

~ ( ,Assuming that preparation is the'foundation of good iadvo-
Icacy, chiefs can -help'counsel string .simultankous bea'ds by 
orienting them to resoutces and employing practice$ that 
intensify their experience. Counsel must feel free to ask the 
"dumbest" of questions without fear of retribution or a notch 
against their Offidr Efficiency Reports." An atmosphere in 
which counsel are inhidated or embkassed when asking 
elementary questions encourages guessing, sweeping prob­
,lems away, and bdd reszllts farther down the line. Counsel 
*should,however,!knowitd come to the chief armed with an 
idea of nthe scope of the problem and!where'to look for an 
answer. A chief thw'hts his own cteacliing #unction when he 
.furnisheseasy !answers without encohraging counsel to inves­
*tigatethe obvious sources-of information; starting kith the 
Munwi. 'Numerous creative and supportive,methods exist by 
which a chief canalead,pod,and develop counsel, by careful­

'ly treadin'g'the#linebetween "spoon feeaing" 'and tossing them 

,prematurelyfrom the nest. I' il, 


, ' . (  , "  


' J IEmphusize 

7 1 1 )  I .  

' Too?fewcourts-martial occur ifor counsePto acquire enough ­
experience by only trying cases solo. 7 Therefore, whenever 
possible, a contest should feature two counsel, one clearly in a 
lead role and one 'clearlyin ampporting role. Merely sitting 
next to a counsel while he'br ihe'tries a case is an almost use­
less experience after a case or two. The chief should carefully 
monitor a new.caunsel'ssteps into the water so that it begins 
with the wetting of a toe (perhaps reading the boilerplate .and 
rhe infomation froh ithe .front page of the khartrsheet), pro­
gressingr~v.:partial,immersion(one carefully scripted direct 
exam, then-introductionbf a,piece of evidence, then a' moss­
examination) and finally total immersion ,(lead counsel in a 
contest).i'The second .chairing must be followed fa every case 
by a critique of both counsels' performances. This'should 
augment the "bridging the gap" critique conducted by the mil­
4tary judge. Recent case law limits the depth and usefulness 
of bridging the gap sessions.5' Chiefs should not rely on them 
as substitutes,or even vital supplements, to their other coach­
ing roles. Additionally. they .onl) represent one perspective 

The world is full of experts, but with every breaking story, _ _  - I.- -- - -
The experts seem a whole lot like Professor Irwin Corey. 

I , 1 '  ,. r." ' I Because they are authorities, they stand Out from the,throng. I , ,  1 , 
I t  The problem being that they p,very often wrong. ,, 

c.O S G ~ ~ , 'N ~ T H I N GCOULD BE'R 

ENGE: JUNK SCIENCE ly E COURTROOM 
d to spontaneo&'@mp fnfog* i t  

r 17 ! I It J')h*r 

MTeranceHunt. STARS& STRIPES,Oct. 19, 1993, at 13, col. 1 (McLartyis President Clinton's Chiefof Skim.'' < - 3 ,1 r _ I  ' . I  ' I  1 '  * J i  i 

United States v. Copening. 34 M . J .  28 (C.M.A.1992) (diminishing the scope, depth, and candor ofjudges' comments in "bridging the gap!'seshons). A 4' I ' 
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for counsel to consider. The judge’s perspectiyejwinvaluable 
as a detached, experienced view of the proceedings. O n  some 
points, however, ,the chief may have good prosewtorial rea­
sons to insist on certain vtrategies or practices which a judge 
might find time consuming gr distracting but Which serve the 
government’s [interests, The chief should demarcate <each 

responsibilities so that counsel cannot shrug that 
r witnesses “fell between the cracks” because of ill­

n time allows, the chief should second­
critique will ibe sharper and more 

substantive, and the junior counsel will, get,to see the chief 
perform, providing valuable training and enhancing the 
chiefs credibility. 

Throw the Book at Them 
a t * . 

should be the Mandal. When kounsel approach a chief for 
guidance, an easy ,first questidn from the chief should be, 
“What does (theManual kay?” Counsel should get used lo the 
chief taking out the Manual whenever a’questionis raised, and 
they shbuld be ‘conditidned to come to the chief having 
checked what they believe i8 be the applicable Manual provi­
sions and seek guidance on 

I 

Counsel need’tb’ 
a1 code, roughly a 
may have consulted in thei 
cially critical in answering 
does not prepare a lawyer, 

le 32 investigation, or,the,factorq that a convening 
should consider when disposing of charges. Coun; ~ 

sel’s other primary source ,isAR ,27-10, which contains addi­
tional procedural guidance, and whose third chapter is the , 
best. albeit tortuous, source for resolving many questions 
regarding Article 15s. 

lnyrpret Case Law 

Most counsel are competent researchers, having recently 
left law schools that emphasize research skills. They need to 
realize that case law is not a starting point for many questions 
of tnilitaq law (especially military criminal procedure) and 
that the Manual frequently ahswers their questions. They then 
need to place miliiary case law and other le$al sources in con-’ 

rting with the United States Constitution.s* The more 
“military” the issue, the more applicable are the dkisiohs of 
the military courts. When interpreting issues such as multi­
plicity or residual hearsay, the chief can help counsel distin­
guish an important or pivotal c from one that simply takes 

I 1 

1 I 8 

an unimportant chip out of settled case law and might mislead 
counsel into an inaccurate assessmentof the strength or:weak­
ness of their case. I L L  i I I S 

Complexity-and the need for directioh-atbo arise when 
a line of federal cases and military cases interplay. The most 
prominent areas involve the Fourth Aniendment, and the 
extent to which a soldier has a lesser expcktation of privacy 
because of his or her military status, and, m 
the urinalysis area‘, now fairl) well settled, 
arise aboui the reasonableness of invent 
seizures, as well as the government’s prdof requirements on 
issues such as knowledge of wrongfu1ness.s~ 

I
counsel ,understand 

reporters. Chiefs should insist nsel view military,case 
law as a whole and not consider 1975 to demarcate a sort of 
B.Q.IA.D. line between eras, simply because the military 
switched printers, endiig publication of the “red books,” the, 
fifty-volume set of Court-Mania1 Reports, and initiating the ; 
Mifirary Jusfice Reporters, published by West Publishing 
Company. New counsel should be encouraged to browse 
through both sets of reporters, familiarizing themselves with 
different indexes.54 Chiefs should at least be aware that the 
West key numbering scheme was reordered in 1985 and that 
cross-referencing indexes appear at the front of all subsequent ’; 

no cross-reference bet 

I stay ‘curreni 

kead all appellate decisions as they anive’ 
i n  the office. The chief must drill !bial’counselto do the same, 
Frequent discussion of evolving case law‘keeps trial counsel 
up to date. Junior counsel fail to read cases more often out of 
frustration than laziness. They are bewildered by the law and 
struggle to find h ‘context in‘which to place each new case. 
Chiefs can help counsel understand why a particular case is 
in‘iportant-for example, why the court chose to make this 
opinion a repoked, decisioil as opposed to a memorandum 
opinion. In a short’time. coujl’sel will kealize that they are 
developing their own iommand of a body of law so that each 
subsequent case makes more sense. Depending on the size of 
the jurisdiction and the skill and experience of counsel, the, 
chief can assign ‘counsel responsibility for “digesting” case’ 
law, dividing responsibilities according to levels of court or 
topic areas. The chief can do some or all of this, s h a h g  his 
or her skill and experience, and demonstrating that the chief is 
not “above the law.” The process may have more impact, 
howeve counsel are assigned to accomplish some of,it 

J T 

52’The primary sources of military criminal law are: The United States Constitutio(n. The Uniform C d e  of Military Justice. the Manual for Courts-Martial, 
Department of Defense directives,SeMce Regulations, other regulations and orders, military case law.” GILLIOAN supra note 32. at 25.& LEDERER, 

53111United States v. Mance. 26 M.J. 244 (C.M.A.).cert. denied, 488 U.S. 942 (1988). the COMA ruled that counsel must expressly prove, in cases of illegal drug 
use. that the accused’s use was unlawful. by showing knowledge of the substance by the accused. Three types of innocent howledge exist: (I) the accused was 
aware that the substance was a drug, but unaware that it was illegal; (2) the accused was unaware of the presence of the drug in another lawful s u b s t a n w u c h  as, P 
a brownie or a drink; and (3) the accused honestly believed that the substance was innocuous. but it really was a proscribed drug-such as, the white powder that 
the accused thought was sugar really was cocaine. Id. at 249. See also United States v. Hunt, 33 M.J.345 (C.M.A. 1991).  

%The Milifary Justice Reporters follow the familiar and traditional key number system. The Court-Martial Reports feature a more specific and descriptive index. 
It provides more information, but requires more time for the researcher to understand the organizational scheme (the books are perhaps most famous for the index 
entry, “Chicken, Indecent acts with”) but the case law is no less valid. Counsel ~ c esometimes deterred from looking in the “red books” because of the need to 
begin research anew. 
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ahd the chief then contributes his’orher peqpkclive.d$epend- I 

ing on the number and location of counse1;this can be‘accom-, 
plished in writing or at periodic meetings. ’ I ’ I C 1  

ith Good Secondary Sources \ 

to indexes of Tbe Army Jawyer, ,
and the TCAP Memo yo $at you pave. 

hat may have been 
e law. Counsel, for 
ss aiticlps on issues 
ime>theyhave such 
o should consult the evidentiary supple-’ 

ments to the TCAP Memo, self-contained treatments of evi­

’ * 1 ’ . ‘ ) t < I C i  1 , I  ‘ _ J  

a copy of the Military Ruies’ 
of Evidehe ‘ManuUF7 and’Court-Martidl ‘Procedure.30 Mili­
fd& Rules of  IEvidente 4s .thekost’compmhensive source of 
interpretation bf the militarykdes and it addresses zhk Federal 
Rules when applicable. Counsel must ,be sure to read the 
cases, however; bdvocacy by headnotelis sloppy ahd danger­
ous. The two-volume Court-Martid - Procedure is the,most 
comprehensive and cpntemporary treatment of,court-martial 
practice, and it includes a thorough, interesting, historical,and 
philosophical treatment of-military justice., A good l i b r w  
also should have Imwinkelried’s Evidentiary Foundations 59 
and Mauet’s Fundamentals of Trial Techniques.60 Both 
Imwinkelried and Saltzburg sbould accompany counsel into 
the courtroom, and counsel should feel free to request a recess 
during a discussion$fp eyidenpary issue,to do research. An 
additional reason to caffyisaltzburg i s  ,thatjqdgeg are familiar 
with it ,  consult it often,,and,tknd to give it cpnpiderable 
weight, i i  7’ ,I f l l i  

turn to the!right‘resources to get thk right answers. I t  ‘is not 
enough fdr a’trial counsel io know a les  such as the limitations 
on reductibhs at summary courts-martiat (only one stripe for 
SFCs and above); they also must know enough about issues 
such ‘as sepsfations,ibas, and ‘reliefs for cause, to’ give inte- ’ ­
grated, complete advice about a l l  possible options, likely 
results ahd’itnportantrequirements relating to counseling and 
opportunities tb respond.\[Counsel also’should know ‘enough 
about Article’139‘claims to make .sure that victims are‘ 
apprised of their,rightsh this area. :Counsel must know all 
options available to 8 dbmmander before their advice ds to Bny 
one option can be considered persuasive and welPgrounded. I 

1 1  

Touch Every Case Every Day 
I ’ ’ “ ,! , 

This is a workable aphorism that should be cross-stitched in 
every trial cwnsel’s office:. Caunselr,litenlly should touch 
every case ‘every day. [:The-sheer discipline of pulIing out 
every case fiFe to review it and do sornethingdxmt that case 
keeps the,Gase fromfading as a result of inattetltion.I ,That 
“(ouching” can. be anything from the ,important but routine 
work qf trial preparation-reinterviephg witnesses, checking 
personnel records, &telephoningCID ’to clarify ,an ambiguity,

5 ,syene-to the occasional top-to:bottom 
Every so often counsel should reread the 

entire file from scratch, forcing themdves to read every line 
of every statement a qghibit; iqv ably this process 
yields more questi sights-anf*’deepens counsel’ 
understanaing of t rther’tightening the case a 
reducing the chance for’sukpriseat trial. 

I ! ‘ 1 ’ LIIJ 

cbunsel should toueh their‘ 
the chief be in daily contact Lvith’coun 
number of casts and cbunsel )that th 
chiefs contact with each case likely 
depth Bs the trial counsel. The chief should review the pretrial 
and posttrial reports and dockets, determine the status of the 
cases, and select one or more cases to focus on that day, tak­
ing the opportunity to discuss shategy.Cith counsel at that 

:Counsel frequently deride the Dpportunity,to practice before 
administrative separation boards because; (1) they @renot 
courts; (2) the rul o not apply; and (3) they i: 

lthough true, the better. 

? I  I / > < I  I 1‘ 

I 

s5Especiallyhelpful wticles that counsel should consult h e  firm time 1M they have cases in these aread includeW~efollowing: Fitzkee. Pmdecvting. u Urhlysh I ‘ 1  
LAW., July 1982, Bt I ;Caw: A Primer, ARMY Sept. 1988, at 7; Hahn, Preparing Witnesses For Trial-A Methodologyfor New Judge Advocates, ARMYLAW.. 

Hitzeman, Due Diligence in Obtaining Financial Records, ARMYLAW.,July 1990. at 39; Richmond, Bad Check Cases: XPfimerfor Trial and Defense Counsel. 
ARMY Jan. 1990, at 3; Warren & Jewell, Insfructions “ocfcy, 126 MIL.L. REV. 147 (1989).LAW., 


I , I : 11 1 , V I $  


saCRIM.L.DlV.,THEJUDGEXDVOCATEGENERAL’S JA-310. TRIAL CbUNSEL AND DEFENSEsC!HHoa.U.S. ARMY, COONSeL HAND~OOK(May 1993). 

ET.AL.. MILITARYRULESo M A N U A ~ ~ ( I ~ ~ ~ ) .5 7 % ~ m ~ ~ ~ ,  ‘ I  1 
L /A I I 

GWICIAN supfa note 32.& LEDERER, 
? I ’  I I 1 ‘  

s9EDWARDJ. IMWINKELRIED. EVIDENTIARY FFOO 

EL RJNDAMEWALSOF 
I 

61&e‘ AR 635-1100.supra note 2 
t 
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rather than, to -wait for the fewer available ,opportunities to 
advocate in court. Although an administrative board lacks the 
rigor of a trial, it requires counsel to interview and prepare 
witnesses, cross-examine, york within rules ,(albeit the corn­
paratively liberal strictures of AR 635-200 and AR 15-662 ), 
organize proof, and pqrsuade a board pf decision makers. 
Chiefs should help take advantage of representing the 
government gt sep boards, flying eyaluation boards 
and, if possible, labor bearings. Magistrate courts atsontinen­
tal United States (C0r)rUS) installations also offer valuable 

d examining witnesses, often 
fore and after-

I , b ) 

ut preeare by drilling. 
Combat arms soldiers spend most of their time training-a 
large percentage of it in  realistic f\eld settings-and trial 
counsel perform their wartime mission dail Army’s 
peacetime mission is to train for its wartime so that: 
(1) there will be no wartime mission, because enemies will be 
deterred by our readiness; and (2) if there is war, the Army 

deploy with units to training exer­
asize the day-to-day training ne& 

scenarios that are as realistic for 
mia, or Hohenfels are for combat 
tage of performing 

mission when we court-martial a soldier or give
This does not mean that we cannot benefit from 
is realistic and challenging. 

Rehearsing for trial is one form of training. 
chiefs of justice can create simple drills to te 
counsel. They’need not be elaborate scenarios, but should be 
designed,to teach one or two discrete, digestible points. 
Rather than having a meeting at which counsel ora1,ly review 
recent COMA decisions (itself a usefu! exercise), it may be 
more effective to have them study ‘a significant new decision 
by, for example, modelling the diredt examination of a serolo­
gy or batter+ child expert or constructing 
meets the requirements ,for proof of wrong 
could profit’from being given a file that contains witness 
statements and CID reports and then being asked to draft 
charges. They also could draft a response to a defense motion 
to suppress a confession or physical evidence. To prepare 
these exercises, a chief need not start from,scratch, but ca 
draw from recent decisions and ‘case files-real files ofte 
contain more wrinkles,,inconsistencies, and challenges Jhan 
most conjured scenatios. 

I 

Besides episodic training as described ab&e, counsel can 
benefit from structured, monitored progression through the 

* I 

justice process. The ,3dInfanuy Division (31D) has created a 
program that includes a reading requirement (essentially a 
barebones list of references for the Army prosecutor) and-a 
series of steps through the court-martial process from the 
drafting of charges through acting as lead counsel in a contest­
ed case with members. The program lays out a process that is 
designed to increasingly challenge the counsel ,whileensuring
that he or she i s  observed and receives the benefit of a critique 
at every stage., It is akin to a soldier’s Mission Essential Task I 

List (METL).M The American Bar Association also urges 
continuing training for prosecutors, a fact that chiefs can rely 
on when seeking time and funding to train their counsel.65 

counsel also should train CID agents and military police. 
They receive periodic updates through their own channels, but 
not all read or comprehend them. They will listen best td the 
counsel on whom they rely for day-to-day advice ,and who 
help them out in the courtroom. Take the time to regularly 
update agents on military caseilaw, Manual, and regulatory 
changes, as well as to train them about testifying h d  inves­
tigative work. This has many collateral benefits, including the 
knowledge counsel will gain in preparing for the classes and 
greater trust between agents and lawyers. Consider integrat­
ing them into your training sessions. No one plays a CID 
agent better than a CID agent. Then ask a strong or experi­
enced agent to reciprocate with a CDled training session. 

I 

:send CouAei to the crime Scene 

efit from a visit to 
violent,criple, to ,
ch and the like, is 

to the scene of a bad checks case can yiel 
for example, information that the finance office has ~ s t e d  
sign that ‘suggests that bad checks will be “covered” by 
finance and resubmitted through the drawer’s bank-implying 
a sort of immunity for playing the float. Regardless df how 
many cases he or she has tried, the chiefcan reinforce the wik- 1 

dom and value of a crime scene -visit by accompanying’the 
counsel and helping make thd ‘scenevisit useful. 

I 

Counsel should have a ”kit” fromiwhich they sele‘ct the 
needed itemshefore going to the cn’me scene. Counsel may 
need toibring along a tape measure or ruler, a camera and 
sketch paper, flashlight or binoculars. I Getting to the scene 
close in time helps “lock in”, the scene as it appeared at the 
time of the offense, especially when weather can change the , 
appearance of a scene in which variables such as mud, light­
ing, foliage,,and traffic might affect the evidence. Counsel 
should try to formulate their questions whi 
This will help them concentrate on how to 
or graphically depict that which the panel will not see in per­
son. Visiting the scene with witnesses or law enforcement 

’d , 
‘REG. I$+, BOARDS.62 DEP’TOF ARMY. COMMISSI0NS:AND COMMl’lTEES: PROCEDUREFOR l N V E s n o A ? l N G  OFFICERS AND BOARDS OF OFFICERS (1 I May 1988). 

63’”I’he Army’s primary mission is to organize. train and equip forces . . . to achieve and sustain the capability to deter and. if necessary. to win wars. . . . The 
objective of all Army training is unit readiness.” DEP’T REa. 350-41, TRAlNlNa LN UNITS.p m .  3-1 (19 

k I 1 . I 

a/d. para 3-4. A true METL includes conditions and st for each mission essential task. Under the 3d Infantry Division training plan, the standards rue 

f l  graded on more of a “go” ‘*nogo” basis, with the emphasis on the critique del ived by the hial observer,typicallythe chief of justice. senior trial counsel,or ofti­
cer-in-charge. See infra appendix B. 

6s‘Training programs should be established within the prosecutor’s office for new personnel and for continuing education of the staff.” ABA STANDARDSFOR 
CRIMINALJKJS~CE.Standard 3-2,6. (1980). When seeking Army financial support for legal education and seminars. JAG officcs should couch the sessions as 
“training”as opposed to “continuing legal education,”so it i s  obvious to decision makers that it fits in the mbrk bf traditional military tdning. , I 
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pe6onneL will edu&te counsel on .th6s‘er&iies’ perspectives’i 
and.force a discussion of howjto describe ttk bscene to mem- ; 
bers whohave not had the advantageof personal bbiervation. 7 

I l . I  I ‘ .  I 

1 r 4 

Review, rehearse,rand .redraft them. Computers eliminate 
ah)’ excuse fot 
thereb9 ’rethinki ct exams. ’ Well-sc 
also help witness& feel well prepared. 

’ going to ask, but the sequ 
know that an item of informafion that, in ihe 
s one thought, might be drawn in 
r six questions.’ The witness, 
e the answer in fourths pr sixths, confident 

will draw it out in that manner, rather than pre­
.copfpsingly blurting the “punch line” before 
for eyidentiay and logical reaso 

ness through a series of mini-questions.? 

I arse I , 

arse arguments .and 
exams. JIdeally they should’rehearse kioss-examinations as 
well?’ Rehearsal intimidat& kounsel because it i s  time con­
suming, and leaves them open to the hackneyed cross, “HOW 
many times have you rehkahed this with captain X?” Better 

substantive. Rehearsal is the pnly way to find the holes in 
counsels’ arguments and ensure familiarity and smoothness in 
their witness exams. Rehearsal alsu helps establish a bond or 
rapport&withwitnesses. rd,Thisenables +themIta_trusttheltrial 
cdunsel and loak to themifor guidanceland direction i n  r 
court-such as, whed to speak rafter an’ubjection ismade. ’ 
Rehearsihg in front of a mock panel often‘i‘s unnkcessary, but 
in couhsel’searly Eases or in especiany significknltases,’they ’ 
can be useful. D o  rrot’puk too muth reliance in the feedback 1 

frdm such a panel; espicially If cdmpsetl of‘hi aberraht pop- A 

la$yeis%’hd dekal s 
a1ibuhskl’s sfiih.’ 
5 1 1 ( #  I 1 - ‘ *  

I ,  ) I  I ,I q ”  I I ,  , I  / I  

f $ 4  Follouj+nd Then (Try�0)Enforcb-the’kulehf Cb;h , . ‘ I  , * I Iil>1’. 1 H  a # ,  13‘ d 

Each .judicill circuit publishek rules that ‘govern matters 
te’and service of motions and wear of th -counsel should be hcrupiblo\$ in Yollowi 
they chh hpproach ’tld ge hith i$an hands. 

“hbrugli:]udges d e l y  will hold a ‘de e c&nskl’s’failure to 
follow the rules a client-such as?by re 

e government, nd ‘the s 
fairness) will $ofit’ eo 

ment’s comptiance and judges‘ ffforts, 
against ‘the defend. ’Beware t e P$!I~ 
Forcing an issue to conclusion1aPth&triai 
overturned on appeal because of ineffective assistance of 
counsel serves no one. This does not mean to “pull one’s 

processing time problems, .a 
the factor they once were at 
Manual change that finds witnesses 

660necaveat, do not give the witness a copy of the scripted witness exam. This raises issues relating to suggesting answers. and counsel open themselves to being 
ambushed on cross by an alert defensecounsel who bmdishes the script in front of the panel, or hns the opportunity to request it  bnder”Ule’JencksAct if the wit- ~ ’ 
ness has written on it, creating a discoverable statement. 

I I !  4, ‘ - . ,  1 5  I ‘ I 1 

67PeterM. Brown describes an encoun opd Paul Stryker (author of The Arr ofAdvocdy)’tn which Brown discovered the fatnous and skill 
standing before a mirror, rehearsing the peroration of a speech to law students. “He revealed that English banisters invariably rehearse their examinations and 
speeches, while Americans.believing suchpqra.ratioh%mxeswcessary, 

flourishes @orefrequently than Americans ax. A lesson m.” vain. or even shameful, arc reluctant to do’ -
BROW^. supra note 47. at 21, 

ra note 10 R.C.M.405(g)(l)(A). 
I j l  ( “ t i .  l l l J r  1,J: ! , h i  I 1 1  ; ! 1 1  1 1 1  

169Although the list of factors nhmins validgthhnceio determiningtheovailabllity ofa witness who live la 
is presumptively available, and the government khould be prepared irr most circumstances to produce the witness. (1‘ 
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tender handling. All require respect and attention, There is. create a transcript fqr the defense.70 Although Article 32 testi­
however, often a surge of confidence and certitude for a vic- mony now is admissi as prior sworn testimony, w3ardless 
tim when testifying he governpent should not lightly or of,whether the defens ails itself of the opportpnity to cross­
prematurely “deal a ’ what is for some a cathartic or thera- ~i fnyss .7~preserving that prior testimony should 

1 .p“. peutic experience. verbatim transcript.I I 

I 

The defense occasionally pts to make an Article 32 
into more than it is. A chief with a long view of the case can 
help a,qounsel avoid being drawn prematurely into battle. An 
&ticl,e 32 investigation i s  not a grand jury proceeding, 
notwithstanding the frequent references in the press to its 
being the equivalent of a grand jury. The accused has rights at 
an Aqicle 32-presence, counsel, right to cross-examine­
that are unavailable at grand juries. Conversely, the Drafters 
clearly phose not to provide certain rights frequently sought 
by thg defense, including the right to a verbatim transcript-r 
The government should not commit itself, except in the most 
~nusualcases-such as, possible capital referral-to produc­
tion of a verbatim transcript. The Manual provides only for 
summaries of testimony, In  the average Article 32, clerks 
should not even carry recording equipment into the proceed­
ing. The marginal value of recording the Article 324efend­
ing against an attack against the summary as inaccurate or 
incorqplete-is outweighed by the consumption of time and 
resources, and the bad precedent of ,appearing to concede to 
the defense a procedural right that the 
oally chosen not to provide. The gove 
procding  but refuse to create a transcript for the ,defense,> 
curning over a copy of the tapes and permitting the defense to 
make its own transcripts. This is a complicated decision that 
requites weighing several factors. Most often, the practice of 
recording the Article 32 is an unnecessary logistical burden, 
creating requirements for transcribing and safeguarding tapes 
that 5he government need not undertake. I t  also “lo 
potentially weak or undeveloped government testim 
seemingly “harder” form than a summarized transcript. 
Chiefs also should consider, however, two key factors before 
making the decision: ( 1 )  type of crime or (2) location. 
CriTes involving volatile or emotional victims warrant the 
government memorializing testimony as soon as possible 
because a witness may lose emotional steam, succumb to 
pressure, or develop sympathy for the accused. This occurs 
most often in intra-familial sex crimes and other crimes 
against persons. Location is important when it is practically 
difficult to enforce service of process-such as, an OCONUS 
jurisdiction in which witnesses are returning to the states (give 
little weight to ardent and sincere promises to return for trial) 
and cases involving non-United States witnesses. The reach 

Id not extend to forcing the government to 

Be Willing to Lose-ahd Do Not Keep Score 

Th’ most ardent advocak 0’ anything 
is  th’feller who can’t loSe.72 

Pennit Nonpunitive Acquirtals 
I , 

ndue emphasis Qn winning a case leads to a 
has sevqral negative effects: (1) creating a willipgness to deal 
cases for dismissal of tough-to-prove charges or too-low 

tums of punishment; (2) producing a command and com­
ity ’perception that criminals do not account for their, 

behavior, undercutting faith in the justice system and vitiating 
the deterrence function of the courts; (3) creating a situation 
where the defense community holds’out for even better deals 
and concessions; (4) placing pressure on counsel to cut evi­
dentiary or ethical comers; and (5).establishing an implicit 
vote of no confidence in trial counsel, who should go to court 
armed with the knowledge that a “loss” in a properlycharged, 
well-prepared contest does not mean professional failure. A 
scorecard filled with convictions is not necessarily a measure 
of success.73 

1 

All of which is not to say that cases should be taken to trial 
for the academic exercise, only that the cliche, “some cases 
have to be tried,” does apply at times. When too much 
emphasis is placed on winning, many of the above factors 
conspire to produce poor justice-not fewer convictions, but a 
less fair and predictable system.74 Besides, counsel’s preen­
ing about victories is usually misplaced. The government 

“‘win’’ most of the time: few soldiers who are truly not 
hould pass through all of the military justice system’s 

screening “gates” and have to hinge their fate on a contest. 
Additidnally, defensesounsel count their “victories” by a dif­
ferent standard. A defense counsel has done his or her job 
well in having charges dismissed, affecting the level of dispo­
sition, or negotiating for a favorable sentence cap. 

The chief should, however, “know when to fold ‘em.” Not 
all counsel are experienced or dispassionate enough to view a 
base with detachment. They are,at times, intimidated by the 
seeming complexity of nsk motion or so spumed by their 

t 6  I , 

7o’The trial counsel, the defense counsel, and the court-mdik shall have qual opportunity to obtain witnesks and other evidence . .. .” UCMJ art.46 (1988). 

71 The COMA ruled in 1989 thpt notwithstanding defense protests, defense opportunity to cross-examine at an Article 32 hearing is sufficientto qualify the testbno­
ny as admissible former testimony under MRE a@I(b)(l).,United States v. Connor. 27 M.J. 378 (C.M. 989). The COMA was not explicit & J u tthe m e h d  by 
which the former tedtimony must be preserved. but II berbatim transcript is the most defensible meth the government does not want to take on the burden of 
routinely creating verbatim transcripts in anticipation of possible witness tmwailability. it could record the testimony on tape when it perceives the possibility of an 
unavailable witness. and create a verbatim transcript if necess 

I , 

7*F. kubbard,’AkwSayingJ by Abe Martin (1917) in A DICTIONARY 3 (1987).OF LEGALQUOTATIONS 
/ I , I 

7 3 ~ o l dDevtin commented,“If the success of a system oicriminorprosecuti to be measured by the propf;rtionof 
English system must be regarded as a failure.” Id. at 34. 

74This article mentions predictability several times, Predictability is not meant to presume that results can predicted with certainty or that sentences‘canbe pre­
cisely calibrated. but that participants in the system should have a rough sense,based on past practices and ksults, of the relative seventy of the case and the relia­

t practices. This predictability makes it  easier for defense counsel to chat their gies md,foste= 6mmence in the system by obsemm and 
ts such as commanders. witnesses,and disinterested soldiers. 
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ulavine. 

identification with the victim that' they do not see'the case 

counsel understand th 

whether child abuse pccurred does not rransjat?,in,to a panel's 

satisfaction that child abuse occurred beyond a reasonable 

doubt. Even the comparatively,inexperienced chief is still one 

layer removed from the counsel who tries the case. The chief 

can enforce legal perspective by ensuring counsel do the basic 

blocking and tackling of trial work: &preparingwitnesses; 

reading entire cases-not just headnotes; Shepardizing; and 

drawing headingful distinctions based tm law and 

chief can enforce factual perspective by interviewin 


a1 witness and . - -the "Devil's Advocate" in Dostur-" 
itig potential cross- n and alter'native dkfe 

1theoriei!,' I '  L . '1,: I ' 
I 

Do Fat Remake ur Image and Li , . 1 J  

1 ,  
so long as a to& om is considered a prerequi­

site �or advancement C o r p s ,  chiefs of justice will 

supervise counsel from 'a wide variety of backgrpunds, talents 

and livitzitioqs, all of t b m  about to be ushered into court. 

The chiefs job is to emphasize and draw out the strengths of a 

particular counsel. If a counsel is not an extraordinary oral 

advocate but a strong researcher, emphasize that preparation is 

the great'eilualizer in trial work-and be sure dto rehearse that 

counsel~tho~oughly.If A counsel speaks well but i s  not a 

strdng researcher, work hard 

prethal research.76 ' 

I '  I . 

$ 1  I I V '  

I ' 

I 
L .  

, I + I I 1  " F 

War stories have gotten bad press. A war story that runs to 
the "in my day" variety or constitutes a boss's puffing a+ut 
his or her past is useless !ahdIhresome. "A good story'about a 
learning etperience or riobel tedhnicjue, however, is an experi-, 
ence' ihtensifier for [ajunior 6dilrisel. ''Chiefs should draw on' 
their experiences And fhose they hNe bbserved and pass them 
on to younger counsel. A wat sttifi will carry greater impact 
if it 'is a'story about a loss or a spectacular gambit ihat did not 
work'hs envisioned. The colinsef who audaciously experi­
mented or ~imply~gotsloppy (as in asking 'd "why" ,question 
on cross) can educate a junior counsel With conviction, credi­
bility. 'and eJen 'humor. Counstl haye edough mistakes to 
make on their own. If a war story makes an otherwise theoret­
ical p i n t  concrete, then counsel will make one fewer mistake 
or be emboldened to test a techhidue or strategy that they 
might otherwise have been reluctant to v 

< 1 , .  1 I > : ( )  

dekstund Critiques ofthe 
,I
Justice System 

I \  I 1 I ( _  

The military justice s)stem is not subject to nearly the cri­
eneration ago when Vietnam, 
e Militaj  Justice is to Justice p 

popular perception bf 
ous. One source sug­

uring a peketime of a 

flawed, they can.bp instructive and though't-provoking. Even 

harsh, critiques serve a' 6urpose. Because trial counsel may 

remain in the JAG Corps as  manag 

makers. they are well-served to dev 

tance with critiques of thk: $stem. Fin 

have been read by pant1 'members or 


JAG Corps could heed one of the theses pf Crisis in Command and realize thnt not ell officers b v e  to bc good a~everything-tht is. miofficer who is  not 
attuned to the c o u ~ ~ m mcan serve well in other position?. Trying lo wedge square pegs into round holes is fruitless and does not necesqarily v p the Corps,ape­
tidy a Corps whose courtroom mission cornpnses a deirensing percentage of its total woikload. See GABRIEL CRISIS 127-28, 133-35& SAVAGE. IN COMMAND 
(1978) (emphasizing that officers should not be put on a "Peter Principle" treadmill that promotes them past their levels of competence.and noting that someom 
who may make a fine company comman large portion of hip or her career should not,be d pr ticFet-punqhingcareer p r e ~ s u ~ ~  to positionsto 
for which he or she may not be well& 

MILITARY Music IS TO MUSIC(1969'"R. SHERRIU, JUSTICE IS TU JUSTICE AS MILITARY 

antimilitary screed, the stridency of which masked an occasionally sensible proposal 

similar bios was A Murder in Wurtimr, by J. Stein. At the other end of the spectrum s 

CoDE OF MILITARY Jp FIRE(1967). Generous's
JUSTICE (1973); J. BISHOP, UNDER 
is not merely an apologia for the military justice m.'and its historical A m e n t  of ,­
ing and reflective of the ferment of the times. A more recent, narrow in scope book i 
TARY (1993). It indicts the military justice system and. more pointedly. the administrative separation system. It contains numerous flaws and inaccuracies 
regarding procedure and some of its anecdotes have been revealed as inaccurate. honetheless, it is a widely circulated.'wellwritten critique of Ihemilitary. 

ncans,'militaryjustice is M arcane field of little relevonce to theiidaily lives. in the leaner Defense h p w m n l  budge? of 
War em, maintaining the integrity of U.S. fighting forces will be more important than ever." "Navy Justice,"U.S.NEWS& WORLb REP,,Nov. %f,1992. at 46. 
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influence their views of the system. Joe  McGinniss’ treatment 
-of CID bumbling in the Jeffrey McDonald murder case,isan 
fxample of how the most ordinary of errors early in ,an j n y w  
hgation can hann 4 case and generate a lack of confidence in 

nvestigators,,one Fat McDonald was able 
ticle 32 that recommended dismissal o 
itn,sO Interested counsel could delve further into the 

development of the justice system by reading the congressiorl­
al hearings following both world wars ip which abuses,qfthe 
system were documented and detailed. 

Today the military justice system, spite its post-Solorio 
broadened reach, is subject to little public scrutiny p r  criti­

nversant, however, with contem­
y when they p a y  refleqt the 
nd noncommissioned 

Luttwak. the highly respected 

written tHat the nonjudicial p 

and grants too many rights to 

in which INCOs operate the Article 15 process “without.any 

formal procedure at all,”leaving commanders fre6 b help 86lJ 

diers who have wproblems that are more artless serious.but 

nonlegal, and whose morale and ipertormance cduld be 

restored,by the caring advice and friendly direction from, his 

commanding officej,” currently encumbered by the “qualifka­

tions and copplications [that] have encrqted the workings af 

Article 15 over the years.”*’ 


tral point-“that mi tice is now 
g e q  ty the fullest possible protection of individual rights,
without &gad to the morale and disc@line of the group as a 
whole”** -1s highly debatable and should concern JAGS 
sworn to uphold the Constitution, even when inconvenient. It 
likely does, however,, expre opinion that a JAG will 
encounter from time to time. perienced chief, especially 
one With non-JAG military experihce, ’can guide a couqsel on 
how to explain and comprehend a perspective that affirms sol­
diers’ rights while’cbmprehending the peculiar pressures that 
inhere in operating an army.83 

, I  ‘1 

* Debrief the Cops As Well 
‘ I  i 

t and overlooked jobs is to 
help law enforcement officials develop. After a difficult trial, 
when counsel want to begin to prepare for the next trial, it 
may s,eemdistracting to take the time to discuss a CID or MPI 
agent’s testimony. This is, however, invariably time well 
spent: They should be coached on their responsiveness to 
counsel’s questions (including their familiarity with the case 
file), their candor and appearance of candor to the fact finder, 
and their presentation, both verbal and physical.

‘ I 

Go to the Field I 

/ I I (  i * . 

Panel members quickly form a perception of counsel’s 
credibility based on the word pictures counsel draw and coun­
sel’s realistic appreciation of military stresses and culture. 
Counsel-especially those with little or no military experi­
ence-can quickly gain this appreciation by taking advantage 
of and seeking opportunities to learn. This means asking
questions of fellow soldiers and absorbing information, but 
what it means most i s  taking the opportunity to do khat they 
do, especially training and going to the field. A counsel who 
has ridden in an MI A1 tank or bore-sighted a Bradley Fight­
ing Vehicle, watched an MLRS fire, or eaten a meal served 
out of mermite has some appreciation1fornwhat the soldier 
does-and can, inter alia, explain more ‘credibly-and vividly, 
why a barracks thief corrodes discipline and trust or why a 
soldier committing a “victimless” crime such as drug,use can 
endan 

, ’ 
Do not place undue emphasis here. Judge advocates are 

professional lawyers who should ,not feel pressure to post? as 
something they larenot. They are, however, lawyers and sol­
diers, and they serve the Army and the Corps best by.doing all 
they can to understand and appreciate the Army. A chief can 
help acquaint counsel ,with military cultyre and @ninology,
In one hotly contested case, a civilian defense counsel tried to 
impeach a soldier based on prior testimony about her having 
attended a ”‘GIparty.“u A beneficent military judge inter; 
vlhed to tell the attorney that attendance at such a party did 
not necessarily reflect a propensity to beer and dancing. , A 
trial counsel should never make such a mistake, and he or she 
should know how to tell a CUCV from a H M W  and other 
basics that panels and commanders will expect the counsel to 
know. The alert chief can be translator and guide in this area. 
Again, a collateral benefit exists. A growing emphasis is 
being placed on operational law, as commanders rely more on 
lawyers tb help them confront issues in low intensity conflict 
and peacekeeping operations, the presumed battles of the 
future. The more counsel.are conversant with the language 
and culture of the field, the more credible they will be as all 
purpose legal advisors. When brigades deploy they will take 
their captain-trial counsel with them. Commanders presume 
that counsel know their way around the,courtroom. They will 
trust their counsel even more if they sense that they can deliv­
er sensible advice in Che operational law area. 

Do Not Over-Emphhize Oral’Advocacy 

uators must resist the temptation to 
a counsel’s rhetorical abilities or 

emphasis on oral advocacy often 

ai cme included the acci gkng of fibers at the crime scene. failure to tnke fingerpdnti ais hai; samples from t ie  victims’ bodies. 
mixing up a pony% hnir with McDonald’s. a tprint i d  n blood’stain. and ClDlMP fingerprints found in blood stains on McDonald’s seized Esquire 
magazines-whiqh agen6 had read qt the crime scene. ,d .  M~GINNISS. VISION 191-92 (1983). The television movie based on the’book, while canying theFATAL 

dram” can be a good springboard into an OPD discussionabout the importanceof early JAG involvement in criminal investigations. 
. .  

1 .LWAK. rupm note 32, nt 202. 
i i ” 

Sz/d. at 201. _ _ _  

83Luttwak believes that “outright domination of civilian priorities is very clear“ in military justice, but that ”the peculiar tension between Unity and discipline that 
any good fighting unit requires” does not justify extending the protection that America reserves for individual rights. Because of the military’s “ c i v i l i a n i d j u ­
tice system. he laments. “officers devote extreme cam. and much lime to laboriopsJegal prOcedVEs in dealing With Ihe smnll number of hnbitual troublemakers­
even i f  they must thereby neglect the rest of their command.” Id. ! ) 

MA %.I.  party.” i s  not a social gathering, but rather a clean up or detail, u s e l y  involvingfhe barracks. I I ’ , I  1 .  
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masks an inability to M e r  a more meaningful critique and is, 
therefore, often superficial and of marginal value to the coun­

1 

raising one’s voice Arid shouting,in court; it 
i s  not putting on a show at trial . . . ;nor is it 
arguing1one’:s case? to the public before a 
television microphone. , . . [Aldvocacy is, 
very simply,the art of persuading another, or 

r , others . . . to agree-with the position that i s  
I being advanced 

1 

t Advocacy,should not be interpreted narrowly, however, I t  
involves every aspecl of the case, from drafting charges pre­
cisely and&mprehensivel y , ta moving the case aggressively, 
to .courtroom performance. Courtroom advocacy should not 
be interpreted merely or even primarily as oral advocacy-and 
oral advocacy should not be 

. I I  ‘ 
cacy involves,imost of al1,lexhauscive 
p r ’ s  style is an aspect of oral advocacy. 

Although kertain askc’ls of style herit attention, a critique 
that’focuses on Stylesuch as,hands in the pockets, jingling 
ke~S,”sucla‘hgf6na &ncil, ‘too madj‘*ums’*-is often a cheap 
c h q u e ’ t h g  distracts counsel‘&oh more consequential mat­
t6rs. A ’well-prepared counsei with‘a dry style, but one that is 

n herself, is much more effe than the stylistically 
th but ilLprepared hollow preparation is 

I 


I 

ugh criticisms and suggestions that 
transcend mere stylistic quibbles. Counsel commonly err in 
the following areas: I .  

Repeat canting ,“the evidence will 
show’hh~opening statements. Counsel 
should mention, early in the opening state­

‘ ment that W e  evidence will show” what 
l theyrare about to at-gue. Many counsel, 

fearful about jmossiblk objections for arguing 
ing the opening, feel that they must 
nklk-their opening with “evidence will 

show.” This practice is unnecessary, defen-

Gratuitous use of “let the record reflect” 
inst ad of simply stating 

1 	
‘plis1ing something. I 

i d  reflect” thkt’counsel i s  sayhg or doing 
some!hing whether he or sh 

’ some ‘preface gr not. ,There I 

n Pr thi:preface 

As one lecturer used to say, in trial work it’s important to 
be yourself-unless you are a total [expletive], in which case, 

wyer ‘JR e a m  and the 

-upmanship. especially 
rassing. A s  Yogi Bern said, “If you can’t imitate him, don’t copy hi 

youJbetter be someone else.66 ‘ Style and delivery are not 

unim‘p6rtant. X compelling presentation arrests a panel’s 

attention and can transform a marginal case into a victory. A 

critic should not focus unduly on style, however,’because ‘(1) 

it is partly personal and the critic must be sensitive to the 

speaker’s inherent gifts or limitations, and (2) exc 

on style may mask the trial attorney’s (or the critic’s) unfamil­

iarity with the substance of the presentkition and encourage a 

form-over-substanceapproach to trial work. 


Speak the Language Right 

! Counsel should not use hackneyed Army speak,\or CID 
$peak (“she exited the blue in color‘ vehicle”). They must 
knoh how to propeTly use military inology, however, 
I . / 
,especially on serisitiye matters. cou should say ‘Tunior 
enlisted” soldiers, ,no; “lpwer enlisted; should refer to 811 

ers of the‘Arrhy as “soldiers,” not “service memb+’; 
ould be aware of local decrees-such as, ,change bar­

racks to dormitories or soldiers’ quarters. , An experienced 
chief can keep bis or her ear tuned to improper-usage when 
rehearsing counsel’s arguments and witness .exhms. New 
counkel also need to know to use terms like charges and speci­
fications (“not counts”) and to make important distinctions 
such aslexplaining that a member was excused’by’Ihe acting 
SJA (permissible), not the assistant SJ 

Keep Oral Advocacy in Perspective 
I / I 1 l l i  

, 

oquence is like aflame: it requiresfuel tofeed 
otion (0 e&ite it, and it brightens as it ‘bums.” ‘ 

P 
1 1 ( I ’ -widipm Piv7 

’ I+? final point about advocacy. Its frequent de-ernphas; 
often misunderstood. The qe-kmphasis is commonly based on 
( I )  a belief that “anyone can make an argument,*’ (2) the 
humility of the speaker, and (3) a belief that-triers of fact gen­
erally are impervious to oral advocacy, , Advocacy can be 
overemphasized the way that good penmanship can be 
overemphasized in the computer age. However, good advoca­
cy is more than good speaking. The smooth speaker who is 
poorly prepared is the empty vessel who will lose the case. 
The good advocate will speak clearly--even if undramatically 
or without flamboyance-and present a cogent message to the 
judge or jury., It is in this sense that strong advocacy cannot 

zed and in which rehearsal and fine-tuning of 
s immense benefits;-itis the essence of the 

power of persudsion. 

Only when a counsel’isforced to articulate the theo j  ofhis 
or her c a s e i n  person, orally, in English, to other ,individu­
als-that the flaws and hidden strengths are most apparent. 
Even invaluable tools such as proof analysis worksheets are‘ no substithe for having to articulate a theory and to explain’ 
facts plainly to lay people who will determine whether a free 
person is convicted and what the punishment will be. 

c .REV. I 4 . 5  (1978). ‘ 1 
4 

xperienced counsel, I s 0  CM be damging. dismcting, and embar­
’ s G R ~ ~ T Q I ) ~ A ~ o N ~43 (1991). 

mWillim fill. translating a Latin epigram. in W. MANCHESTER.THELA& LION32 (1983). 1‘ 
i 
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Avoid Error 
, 

Cases rarely are overturned based on improper argument, 
but counsel need to absorb an understanding of when argu­
ment needlessly stretches the bounds of propriety. Not only 
might an argument risk objection or a curative instruction, but 
too much rhetoric should be a sign to a coach or chief that the 
trial counsel is masking uncertainty about the case or the law 
with wordiness. In this area, sheer lack of experience-lack 
of exposure to others’ arguments4an trigger arguments that, 
while logical in the lunchroom, are clearly improper in the 
courtroom.88 

’ Critiques Based on Performan 

“You can observe a lot just by watching. ‘I 
-Yogi Berra89 

Use and Adapt the NITA Method 

There is nothing magidal about the National Institute for 
Trial Advocacy (NITA),method, but i t  serves as a good 
reminder for coaches that superficial critiques do not teach 
counsel anything, and that critiques should be substantive, so 
that the point i s  retained and incorporated, and not just regur­
gitated in a rote manner in the coming case. The critiques 
should be sufficiently prescriptive that the counsel knows how 
to do something differently$thenext time that he or she walks 
into court. The NITA method capsulizes the technique as 
headnore-playback-model, where the coach (chief) ,gives a 
headnote or capsule of the teaching point, “plays back” coun­
sel’s words, and “models” one way to do it better. )I 

The coach uses the headnote to“orient the counsel to the 
importance of what he or she is going to say. It is not neces­
sarily too elementary to say, “Leading questions are important 
in cross-examination, because they keep you in control of the 
evidence that is being disclosed and make it more likely that 
the witness will tell the truth. They help you shape the evi­
dence.” Proper playback consists of saying, “You asked the 
question in this manner, ‘Did they give you the chance to read 
over your statement?’” A proper modeling would be, “Isn’t it 
true that you had the chance to read over the statement before 
signing it?’ As with any teaching technique, it must be adapt­
ed to the situation and the counsel’s maturity. It does provide 
a valuable construct, however, especially for the less-experi­
enced coach. It orients the listener and disciplines the coach, 
making it more likely that the counsel will absorb a discrete 
point or two. It keeps a critique from degenerating into a 
wide-ranging, formless discussion about trial advocacy. 
Unstructured discussions can be useful, especially in group 
settings, but the NITA method should be used to correct spe­
cific, performance-based errors, so that counsel are better 
armed with concrete techniques, approaches, and methods of 
analysis that they can immediately apply to their next case. 

**Forexample, arguing that the panel should reject the ‘%browniedefense” 

Let rhe Counsel Talk 

most instances, counsel will have some explanation for 
why they asked a question, failed to ask a question, or failed 
to offer certain evidence. ‘Hear them out. But also be firm 
and prescriptive in your critique. A “tactical decision” is the 
last scourge of all trial attorneys. Sometimes it is true, but 
sometimes it  covers for an unfamiliarity with rules of evi­
dence or case law, or betrays an atmosphere of intimidation 
fostered by the judge or experienced opposing counsel. Help 
counsel unemotionally analyze the state of the case at the time 
of the important decision-and help them retain that analyti­
cal construct for when they face similar cases in the future. 
No one likes to be criticized, so the critique should include 
hearing out the recipient of the critique. A collegial critique, 
however, should not have its blows softened to the point that 
the counsel walks away without a clear sense af how to 
approach the problem differently. The gaa1.k not for the 
counsel to bludgeon herself with the error, but to develop a 
method for attacking it differently in the future. In this sense, 
the pressure should be on the chief, who gets no points for a 
“Why didn’t you object?” or “Why didn’t you ask this ques­
tion?” critique, but earns his pay by hearing counsel’s reasons 
and helping counsel understand the better approach, complete 
with citations to rules or cases as appropriate. 

’ ?  

Atoid Halfime Talks 

Nothing can rattle a counsel more, and cause greater dam­
age to a case, than midcase critiques. If something truly piv­
otal needs to be corrected-that is, if failure to correct it risks 
acquittal-then approach counsel on a break. Otherwise, let 
the counsel by the case and do not hector them during trial, 
either by second-guessing, prodding and demanding explana­
tions during breaks, or by note- ing and whispering during 
trial. 

Reinforce Counsel’s Role: Seek 
Justice, Do Not Blame the Referees 

(Part of the critique should reinforce the unique role of a 
prosecutor, which is not to win convictions, but. to seek jus­
tice.’ A disappointing loss sometimes can challenge counsel’s 
commitment to, or comprehension of, this role. No practice is 
more righteous, futile, or sour than blaming the military judge 
for a ruling or rulings that, counsel conclude, swayed the jury, 
affected the government’s evidentiary posture, and determined 
the outcome of the case. Just as the poor loser in basketball 
gripes about a key travelling call that was made or not made, 
counsel’s bitterness at judges, even when justified, enable 
counsel to miss the larger point-where the government could 
have done better. Judges sometimes rule incorrectly. More 
often, judges choose from conflicCing but malleable prece­
dents and make rulings for which a quasi-policy underpinning 
xists. It will always be so. Rather than blaming the judge, a 
roductive part of the critique is to understand why the judge 

, 

e “if YOU buy [sic] here today. you’re going to hear it  a million times again back in 
your units” improprly preyed on “the personal interests of the court members IIS members of the military community” and “argued that the innocent-ingestion 
defense should be rejected to discourage other soldiers from raising it.” United States v. Causey. 37 M.1. 308, 311 (1993). Counsel should not have to appeal to 
this type of prejudice. They should be o orient panels to the ludicrousness of the defense in the conte ich it  was raised. as well as its extreme scientific 
implausibility. 

I 

DICKS SON. supra note 86. at 45; see also “You can see a lot just by observing.”Y. BERRA.IT AIN’T OVER...9(1989). 
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made the ruling (usually khey>kwilltell you), so that counsel 
can better understand how to approach similar situations in the 
future.< It’isstronger leadership and more effective mentaring 
to help counsel understand why a judge ruled the way that he 
or she did than to reinforcethis indignation at the judgelk’pre-

I ‘ : I 

I , I ’ $ 1 I 

Exploit the Experience 
, , I  I [. b , ,  

One ’way to make the most)of the diminishing number of 
als i s  to convert counsel’s successes and errors into experi­

ence for all counsel. One day to do this is to second-chair 
cases, as previously discussed. Another method is to enforce 
a system of sharing experience8,hy debriefings at !periodic 
continuing legal educations, and’by sharing motions, experts, 
and data bases. I The larger the [jurisdiction,the more “bang” 
per trial can be extracted by as many counsel as possible. The 
chief should bs’at the center of this’process! helping to ensure 

e, good or bad, i s  an experience multiplier 
, I 

i f  1 

I I I ’ Read the Records 

ever, read every record cover to cover. While readingithe 
record, make notes and approach counsel with pointers and 
questions. Asking counsel to “redd“ all or part of a witness 
exam, or to consider how to better pose voir dire or cross 
examination is not demeaning. Using this method lenables 
counsel to “self-diagnose” their errors and work through their 
own prescriptions for next time. There will not be a next time 
for that case, but they will remember.t h e k s o n  best, because 
they “fixed” a case they.werc familia thrand they will face 
similar issues in f u t u d  cases? ‘J! # t J  b , ./ 

‘ I i  ,6,! ‘J , 1 1 1  

Exploit the Sentencing Phase of Trial 4 , 

Do’NotBd Deteh-ed by HornbFOhrt 
I ;, 111,11\. 

The biggest boon to the defense bar in the area of sentenc­
ing has been the misunderstood decisions!iniUnited States,v. 
Horn&@ and United States v. OhrtPl These cases stand for! 
two simple propositions: that opinion testimony may not her 
based solely o n  the seventy of the offense,92 t and that a sen­
tencing witness may not recommend a particular isentence.93 

I ’  7 i l t l ‘ l  , ‘ I  I * I I 
. J i  i 

*I22 M.J.294 (C.M.A. 1986). < .J 

They have been expanded, hobever, with the record-protect­
ing assistance of many trial judges, into a clamp on the gov­
ernment .case in sentencing. The government also has been a 
party to this dampening of the Sentencing phase by (1) not 
firmly arguing the limitations ,of Homer-Ohrt, (2) foolishly 
trying to “push the envelope” in ,an area of marginal impact in 
most courts-martial,and (3) failing 10 prosecute,,therest of its 
sentencing case aggressively and creatively, When faced with 

e Homer-Ohrt juggernaut, a 
the law and provide counsel 
h as,,precisecafe cites, fine­
ive areas of argument and 

proof-to present a powerful sentencing case. Do not place
disproportionate#emphasis 

does not matter much. A 

rehabilitative potential should be irrelevant in most instances. 

In the few cases in which it does matter-an’offense without 

obvious aggravationss-then a commander’s well-grounded 

perspective can a?sist a Fanel i n  determining whether to dis­

charge the accused. The better practice is’to heed the courts’ 


i Never fokget to introduce the Manual-required evidence 

during‘sentencing, itrclliding persodhel recbrds and Article’ 

15s. These often provide a window on the kind of soldier that 

the accused has been. Most members are true experts at read­

ing bttweeillthe lines on those documents. They see not only 

the obviouehow Icing it<took,theaccused to make rank, 

bhether he lor she ever was reduced, and what schools ‘the 

accused’has attended-but they complete a mosaic of the 

accused b’y looklng,tat,time on station (was the accused a 

homesteader at a “SCJW’installation?), types of jobs (challeng: 

ing or easy out?). skill qualified test (SQT)score‘(compare 

with GT; is the accused~lessintelligent than average or, on the 

other hand, is the accuietl bright, with even less excuse for the 

misconduct?), and SQT,percentage (which places the raw 

score in perspective). chief can be especially educative in 


5 , 

I 3 I ! ’  

! I  2‘1 , I f , , ,  r 
I ’ I 

I t 

u2Horner,22 M.J. at 296.1SceafsuUnited States y-Cheny, 31 M.1. 1.  5iCM.A. 1991; United States v. Herring, 31 M.J.637.640fN.M.C.M.R.1991) (“Q. po 
you have any other Fason your opinion [than the. offense! today]? A. ,yo sir. No sir. Idon’t.’’).I 

%%rr. 28 MJ. Li 3dI.’. Lro dhhed States v. Kirk, .A. 1990) (“Ithink it would be,
her.“);Herrini, 3 I M.j,Bt 639: 1 ‘ 4 1 ’ 

to fully develop the witness’ basis for then to ask only this neutral q n. dws the !Fused have reha;, 
bilitative potentid?” United States v. Stimpson, 29 M.J. 768.770 n.2 (A.C.M.R.1989). 

95Arelatively narrow band of offenses exists in which M accused can make a credible nrgument for retention. Minor. puEly military misconduct fbi which tk­
command might bear some responsibility (disrespect to a superior who commands disrespect purely because of rank, dereliction in running an arms room with an 
archaic SOP), “buddy dislribution” of marijumn. a short AWOL: or pn impulsive bordghf‘art the sorts of offenses that tcquire context 1 Ig this an abetration by hn 
otherwise solid soldicr from whom the Army should get its investment %paid. or is i t  the find straw of a marginal soldier of weak c h c t e r ?  In the% circum­
stances,a properly grounded opinion regdidg rehabilitative potential is kseful. ; L  L i f  1 f 8 ,  hl(, I 

I I 1  

“The discharge rate at general’cour&s-rnart~ I I  above 80% (84.8% in fiscal year 1993. down ous four years). su 
that energy could be better put toward seeking nppropriate confinement, the discharge rate at BCD-special coum-mminl dropped to 54.1% in fiscalyear 
1993. down from Maverage of 63% the prior four years. # , o  ’ 
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this area, helping counsel to “read” ihese forms (with the per­
spective of an experienced soldier, helping them avert the 
occasional error (confusing SQT percentage with SQT score), 

,/-	 and helping them understand the use to which a panel of expe­
rienced soldiers and officers will put them. The chief also 
should help counsel consider exploiting fundamental rules of 
evidence such as MRE 803(28),~whichpermits introduction of 
learned treatises as substantive evidence.97 Find treatises on 
topics such as the harmful effectsaof drugs. Find a sponsor 
who is (or can become) familiar with the article and vouch for 
its weight in the field. Then have the witness lay the founda­
tion for it and offer it iinto evidence. Employ judicial notice 
for acknowledged classics in fields such as drug use, child 
abuse and accommodation, posttraumatic stress, and rape trau­
ma. Counsel can then read the treatise to the panel, giving the 
topic in question a greater ring of truth and providing counsel 
a springboard for later argument. 

I ’ 


The basics of sentencing also include calling witnesses, 
especially victims, even when they only say what normally 
would be “expected.” So what if the mother of a rape or mur­
der victim is only going to express her grief? It may be the 
only rape or murder that your panel is going to see, and there 
is nothing ordinary or routine about the heartache of a victim 
or those close to a victim. Helping counsel humanize the vic­
tim need not be complex or calculated; for example, in a case 
in  which a child was scalded by. the mother’s boyfriend, a 
physician testified that the child could not be touched ,for 
weeks because i t  would.cause him intense pain.98 This 
formed the foundation for a natural but evocative argument 
that the eight-month-old child ,not only suffered frorh the 

P 	 bums but was deprived of the human contact that he craved­
and which to that point in his life was the only balm for him 
when he hurt; no one could explain to the infant that his moth­
er could not hold him because it would impede the healing 
process. 

I 

Be Creative 

In the appmpriate case, seek attention-getting methods of 
orienting a panel to a crime. Some examples include: a train­
ing film showing Bradley Fighting Vehicles, Multiple Launch 
Rocket System launchers, or combat medics in action, when 

nSee MCM,supm note 10. MIL.k.kVrD.h803(18). which mtesas follows: 
, I  / 

extent c the attention,of an expert witness upoh crosskxami or relied upon by the expert in dircct 
examination, statement.. contained in published treatises. periodicals, or pamphlets on a subject of history, medicine or other science or art. 
established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice [are edmissi­
ble]. If admitted, the stateme be read into evidence but m y  

should feel freer t h s l  ever to t evidence of k t i m  impact and e Suprek Court reversed itself in 1991 and permitted 
the government to introduce victim impact directly. Payne v. Tennessee, III S. Ct.2597 (1991). Some of the guidelines provided in prior military cases probably 
still apply. See, cg.,United States v. Whitehead,90 M.J. 1066. 1071 (A.C.M.R. 1990) (parental impact testimony permissible because of the kind thnt “could rep­
sonably be expected from virtually any parent who lost a child”). - , 

WFor a good primer on the Victim-Witness program, see Foote. Vicrim-Witness Assisrance, ARMY June 1991. at 63.LAW.. 

MOAR 27- IO. supra note 
L 

101 For a good treatment itness responsibilities, albeit from a lay perspective. read C. BROWN, Jusnce(1993). ThisFIRSTGETMAD. THENG E ~  
book also contains an excellent state-by-state index of victim-witnessservices. 

r‘ 	 LmThe office of the staff Jud Knoi, Kentucky. recently instituted the extremely helphrl practice of forwarding. via form letter. information 
regarding clemency board dates and minimum and m i m u m  release dates of prisoners held at its Regional Confinement Facility (RCF). The i n f o m i o n  is sent to 
the JAG office that tried the case. which then has the responsibility of notifying the witnesses. This cooperative approach gives the field the information it always 
has needed and found hard to receive in a reliable and timely manner. The JAG office linked to the R<SF is in the best position to gather and transmit the informa­
tion to the JAG office that hiedthe case. That office. even later in time. is st i l l  best suited to transmit the information to victims and witnesses; it merely must insti­
tute mechanisms to track these individuals,something m i l y  accomplished cs pM of the trial process. 
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making the point that drugs and a certain MOS do not mix; 
bringing in a car door in a vehicular homicide case; offering a 
live infant to the members as demonstrative evidence in a 
shaken baby case. Use medical illustrators,available in med­
ical centers as well as academic institutions, to create precise 
renderings of injuries. These enable counsel $topresent the 
“constellation of injuries” on one or a series of illustrations, 
are less gorey than photographs, and attune panels to the seri­
ousness of the injuries while providing experts a familiar set 
of props from which to work. Counsel should be encouraged 
to create their own videotapes or photographs-or to direct 
legal clerks in creation of them-in appropriate circum­
stances. Again, do not forget the basics, such as an enlarged 
photograph of a crime victim. 

Incorporate Victim WhenAppropriate99 

Regardless of whether you incorporate victims into the sen­
tencing phase of trial, they should be linked with one person, 
ideally not a prosecutor, who will function as the victim-wit­
ness liaison. This contact is required by regulation and law,lw 
but should be offered regardless, out of simple justice and 
compassion. The quality and intensity of victim-witness pro­
grams vary widely, but it is a JAG responsibility that must be 
taken seriously. At a minimum, the victim-witness liaison 
should orient the victim or witness to the military justice sys­
tem (procedures and terminology), keep the person informed 
of case developments (hence the “liaison” aspect of the title), 
inform the person of sources of help (physical and mental 
health care, financial assistance), and the availability of state, 
federal, and, when overseas, host-nation services.10’ Victim­
witness services should continue after trial. The liaison or his 
or her successor should follow the case and pass information 
regarding potential input into parole and clemency boards and 
early release date to victims. When JAG offices give victim 
assistance the sort of priority traditionally zgivento processing 
time, the JAG Corps will be a model of attentiveness.1w 

Hard But Fair Blows 6 

I ‘ ,  

Counsel can become consumed with creative name calling 
in the sentencing phase of the trial. Few panels will increase 
their sentences racterization of an accused as a 

a 



“thief’ or “rapist.” ,Counsel are permitted ,wide latitude in 
sentencing rhetoric, but the name-calling arguments­
although cathartic and dramatic-are not aS1substantive as 
pointed, specific reasons why strong punishment is  warranted. 
Less time calling a soldier a “drug abuser” dnd more time reit­
erating why the Army]cannot afford to have a Bradley driver 
who also iUa user will bear more fruit for the government.103 

1 , ’ i :  

t I I 1 Not Those Sentencing Factors Again 

officially,recognizes five factors to be 
ered i n  sentencing cases: rehabilitation, general deterrence, 
specific deterrence, retribution, and protection of society,from 
the wrongdoer.101 A good argument may touch on one or all 
of the factors, depending on the case. Chiefs should help 
counsel avoid ,the dull predictability of reciting the’factors and 
trying to plug in facts or justifications. All counsel should be 
acquainted with the factors and, depending on the case, 
emphasize the appropriate ones; do not stop at the factors as a 
template. Consider other factors when appn>priate;lQsand do 
hot mince words: if retribution is-a legitimate factor-kxpe­
cially in  violent crimes4ounsel need not dress up the argu. 
ment as something or apologize for it.106 1 ­

‘ I , , .  
Forget Your Audience.\ I 

I 

Counsel may approach an officer panel differently than an 
enlisted panel. Chiefs must help counsel understand the finer 
points of these distinctions as they apply to a particular case. 
Officers, better educated and .more broadly exposed to the 
social sciences, may be more lenient sentencers than NCOs. 
who may in other instances be sympathetic to an accused.107 
The idea that either type of panel generally issues harsher sen­
tences is one of the trite shortcuts that substitutes far serious 
thought. Simply, in evaluating how to approach a panel in a 
particular case with particular facts, counsel must include a 
member’s likely sentencing philosophy in the equation. Na 
single factor determines that philosophy, but the member’s 
experience is one of those factors, and a member’s experience 
is shaped, in part, by his or her status as an officer or enlisted 
soldier, and the education, training, an 
each. J,  I I 

. I > I 

Moving Cases: Negotiations and Pretrial Agreements 

cases ethically but to win convictiods in tough cases; to save 
government resources, but not to make foolish concessions in 
negotiations. The chief is’alternately the,buffer and prod, 
counsellor and rigid bulwark, inLsupervising and energizing F 

and keeping the negotiation process honest. 

i l  ‘Listent 
I I I / , I L 

I Let the defense tal&first. I The government should not deal 
a five-year case’for ten years, simply because the defense sug­
gests t e n  years. It is elementary negotiation, however, to let 
the party with the most to gain-the accused who otherwise 
faces the maximum punishment40 assume the initial risk of 
proposing the terms. Do not focus on the sentence cap at the 
expense of following closely the charges to which the defense 
signals a willingness to plead guilty. An absurdly low defense 
offer, either as to charges to which they would plead, or as to 
quantum, gives the government a sense of the defense’s good 
faith and the extent to which the government should bother 
devoting resources to wor g out ‘anagreement. 

, , I 

* The deiense may h oint. The defense’s rationale, 
especially ’at an early stage, can be more illuminating and 
important than an initial offer as totdisposition. The defense 
may be aware of significant weaknesses or equitable matters 
that,affect the government’s case. Information about the sol­
dier’s record or family may assume great importance in the 
proper context, as will information about the victim, the chain 
of command, or treatment of similarly-situated soldiers. Lis­
ten to the defense. It may soften the government’s position, 
If it does not, i t  at least provides a window to the accused and ­the defense case, 

I ’ I I I ‘  1 

. ’ I  


, I ‘ 
Nothing is gained and much is lost in the trite “split the dif ,  

ference” negotiating style in which the government states an 
absurdly high number and the defense an absurdly low num­
ber, only to arrive at the number in each other’s heads. The 
dance is not offensive in and of itself, but the government can 
gain a reputation for bluff and a lack of seriousness. The gov­
ernment should guard its reputation and credibility jealously. 
After determining i n  what narrow punishment range Ihe 
offense fits, counsel should make that clear to the defense and 
then be prepared to try the case if the defense does not accept 
it. The long-term effect on the ment’s credibility will 
be substantial: the ‘defenSe W i l  that the gadernment

1 , 

lo3See. e.g ,  United State.. v. Toro, 37 M.J. 3 13 (C.M.A. 1993) (permfssible to argusthat accused nowhere “acknowledgesyour fihdlngs of guilty”). Accord United 
States v. Edwards. 35 M.J. 351, 355 (C.M.A. 1992) (accused “expressed no remorse or his . . . remorse CM be arguably construed (LS being shallow, tutificial. or 

$ 1 

OF ARMY:best serves the ends of good order and discipline in the military, the needs of this fate of aociety.” DEP’T PAMPHLET27-9. MILITARY 
JUDGES’ BENCHBOOK.porn. 2-39 (May 1982). 

1 ) I (1 ’  i 

l(’5One factor to consider is moral education. This arg nked to general deterrence. but goes beyond vincing the tempted not to commit a crime. 
It also means fostering a social atmosphere (particularly persuasive in the separate society of the military) respectfulof certain rights and laws. This argument i s  
especially persuasive in “victimless” crimes. Two observers of the justice system argue that appropriate punishments serve the purpose of conditioning the rest of 
society ”assuming they have some exposure to” the crime and punishment. J. WILSON 

PIMWhenarguing retribution, the government is  saying that the sentence i s  “justifiedsi 
at 497.’ For attditional guidance In sentencing arguments. see Nusselburg. Sentencing Arguments: A View From th 
The Sentencing Argument: A Searchfor the Fountain of Truth. ARMYLAW.,July 1986. at 35; Advocncy Supplement, TGAP Memo #65 (May 1991). . 

. I  1 < ‘i 

IMMembers exposed to the philosophy of the influential K c l  Menninger. for example, my.have adopted in whole or in part his philosophy that punishment 
beyond restitution i s  M inappropriate “moral surcharge” whose source lies “in a spirit of vengeance that is inappropriatein a civilized society.” K.MmNINaBR, 
THECRIME OF PUNISHMENT 203.2 18 (1968). ’ I ,  
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speaks forthrightly and honbrably, and both parties will live 
with the consequences of the decision. Chiefs must ensure 
that rrial counsel negotiate with a clear understanding of the 
SJA‘sintentions in given cake; counsel can lose their negoti­
ating strength (and their motivation) i f  they hammer out a 
tough deal that is subsequently weakened when the defense’ approaches the chief or SJA directly. 

Negotiate Consistently 
I 

Because each case should be considered independently, 
having a template for types of cases is improper and offensive. 
The manner in which the government negotiates, and the fac­
tors to which it gives weight, should be consistent. Not only 
is this method just, it provides a healthy, general predictability 
on which the defense can rely and which forms the foundation 
for a good faith relationship. I 

1 

What I s  WorthNegoriaring 

I Some cases a r ~so strong and so easy that trying the case, 
rather than engaging in protracted negotiations, almost would 
be easier. Give the defense a deadline for a deal and hold to 
it. Although an accused has a right to plead guilty,, the 
accused has no right to a pretrial agreement. 

t Factors Merit Weight-und When , 

ply may not be worth ne ting about; 
others carry different weight under different circumstances. 

I 1 L 

Clean Pleas 

P ist that the defense plead to 
Sometimes the’chargesheet 

uess about the posture of the 
nd development of evidence 
ak or tenuous. The govern­

charges: although it always 
ith specificationscharged in 
Is. However, to insist that 

1 the government thinks i s  
important and provable is proper. The defense’s frequent 

I 	 excuse that, “Ican’t gkt him provident to that” should be met 
with the rejoinder that, “I can’t recommend that the CG sign 
that.” Economy is a major factor in plea negotiations. If the 
government has to go forward--either on charges to which the 
defense will ‘hot plead, or ‘to prove a charge on which the 
defense wilt tinly plead guilty to a’lesser included (such as, 

tion under Article 134 aS opposed to Arti­
checks, or a lesser amount of drugs distrib­
vernmedt norntally should reject the deal. 

I 

, 
“ I , f 

Government resources-especially prosecutor preparation 
time, an undervalued resource-are not k ing  saved and the 
government should be willing and confident enough to say 
“no” and pro e entire m e  details of the Plea fre­
quently are eked in a rush to =ach the flashier Pa of 
the deal: the quantum: Counsel thould spend less time quib­
bling over the quantum (the great majority of deals should 
quickly fit into’an agreed, rational range) and more time 
assessing the charges to which the defense will plead guilty. 
More often than not, the defense senses the government’s 
willingness to talk numbers and hooks the government into 
dropping charges to which the government should insist the 
defense plead guilty. The chief is indispensable in monitoring 
this process: cbldlj analyzing the government’s case and not 
compromising on strong governmenl charges. Convening 
authorities often are more concerned with’the charges to 
which the defehse is pleading than they are with the sentence 
cap. 
1 Judge Alone 

The government may decide, for example, that a promise to 
waive a panel will be a prerequisite in virtually all guilty 
pleas. While lawful and defensible, the government should be 
prepared to drop its insistence on waiver of a panel. The gov­
ernment may negotiate a two-pronged deal-such as, three 
years for a judge alone, five years with a panel. Again, such a 
waiver is  a proper factor to consider, given the costs (longer 
records, more court reporter time, greater processing time), 
risks (instructiondl error), and inconvenience (notifying, car­
ing for panel) associated with panel uia1s.l~However, purely 
developmental concerns recommend against an inflexible 
waiver requirement regarding forum selection: counsel need 
practice communicating with panels and should not have to 
wait for a contested murder to gain it. Additionally, appearing 
before a panel with a guilty plea gives the government a sense 
of the dynamic (andsentencing philosophy) of the panel. 

I Waiver of Motions 

Generally give waiver of motions little weight. While 
courts have permitted the waiver of evidentiary morions,”o a 
chief should trust his or her ability to discern the relative 
strength of a defense motion. A defense offer to waive 
motions usually is $rounded in a belief that (1) the govern­
ment misapprehends the strength of the motion, and (2) it is a 
loser anyway, not ~ 0 1 t hpreserving for appeal. Only in the 
instance of a highly consequential motion (a strong search or 
incrimination issue or an unusual problem such as de facro 
immunity) which the government might lose and which might 
affect the government’s chance of obtaining conviction, 
should waiver of a motion be given much weight. Some 

t 

ImThis attitude distinguishes the military system from most civilian systems in a positive way. Many civilian jurisdictions “plea bargain” in the sense that mos 
citizens understand(and mistrust) the process. by freely swapping pleas to a few offenses or lesser-includedoffenses in exchange for the certainty of a guilty pie 
and the beingof the docket. The military is comparatively better resourced and has fewer pressures to close P case simply to move on to the next case on a crowd 
ed docket. The military’s attitudeshould breed greater community faith in the system. , 

/? l@Vhe defense. may not waive a panel in capital cases. MCM, supm note IO. R.C.M. 201(f)( l)(C).. 

*loSee.r g . .  United States v. Jones, 23 M.J. 305 (C.M.A, 1987) (upholding waiver of search and identification motions); United Shtes v. Gibson. 29 M.J. 3’ 
(C.M.A.). cur.  denied, 496 US.907 (1990) (upholding waiver of all evidentiary motions relatingto statements made by accused’s children). 
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motions-such as, jurisdiction-are not waivaple and.should 
not &bepart,of the negotiation prqcess.lIf On a related issue, 
the government ryely has an incentive-toaccept a conditional 
guilty plea-that is,.a plea Contingent on the government's 

nning a pretrial motign. I Bpy-ing extraordinary 
resource savings, these mechanisms provide'little for the gov­
ernment, while giving the ;lefense the best of both worlds: Ia 
chance to litigate a motion (and consume government prepara­
tion time and &sources), coupled with the security of a,pretri­
a1 agreement cushion. 

I 

. I  Waiver of Wipesses , 

' I 1  : 
nt to produce important 

esses. The government should not place itself in 
f trying cases on the cheap. If the judge ordqrs 

thedyitness, the government should be willing to pay to pro­
duce the witness. Again, only in the unusual instance of a 
required but difficult to produce witness should the govern­
ment give witness waiver any weight. As a rule, in convening 
the court, the CG already has determined to c 

I 

' , ' ! ,  , . Restitution 

of unjust enrichment, bad checks, and destruction of property.
The extent to which the restitutiop has been prompt and vol­
untary should affect the weight that i t  receives. Typically, 
however, significant and rime(y restitution should carry weight 
iq these cases, because,it forces the accused to bear the costs 
of his or her.crirne and begin to accept accountability. ,Federal 
courts also consider it in  calculating sentences,, Be sure to 
rmuire payment up front, however, certainly n s  later than 
arraignment. Do not be whipsawed by contingent pretrial 
agreements that, for example, limit a sentence to eighteen 
months with restitution and twenty-four months without resti­
tution, but do not require payment until convening authority 
action. In such an instance, the defense will withhold the pay­
ment until after trial-and choose not to pay, with impunity, if 

ntence is  less than eighteen months. 

at limes very significantor irrelevant. Be skep­
tical of defense offers to '!spare the victim" of a heinous crime 
from testifying. . Usually it is the defense's attempt to spare 
the ,accusedfrom the.powerfu1, damning testimony of a victim 
of child abuse or violent crime. The government should con­
qider, however, the needs'qnd desires of victims (sometimes 
expressed through a parent 'pr parents) to avoid testifying in 
open court. The government must bacareful ngt to underesti­
mate the strength and resolve of such witnesses and not tele­
graph to the defense the opportunity for a windfall when the 
victim's reluctance is merely a reflection of the extent to 
which the accused's conduct has been destructive and intirni-

I ' . \  

pleases the command, which othewise has,folive with a sol­
dier, but eyen more important. it acts as a strong deterrent to 
others who witness swift justice, and especially, to the 
accused, for whom there is a definite link between offense and 
sanction. Do not deal for mere processing time, deal only for 
real time. 112 The government'may,!for example, agree to nine 
months and normal docketin 

I I ,  *.  

Couns'el commonly .will discuss .extraordinary brovisions 
that seek to enforce broader goalsix socialjustice. FOFexam­
ple, counsel will seek to limit forfeituresbn the condition that 
an accused make an irrevocable allotment to family members 
or suspend some Of confinement on the condition that an 
accused receive therapy or counseling. Most have laudable 
underpinnings, although-someare defense attempts tb create 
banfusing, henforceable'contingencies that -redound to 'an 
acdused's benefit! While'the courts have tendkd to approve, if 
not endorse,hany  unusual bargaining provisiotrs;ll~~the gow 
ernment should be baryJof these provision 

val in the mo$t extraordinary circumstance. 
s h o d  'insist, w6en practkable: that the 

accused comply with the contingency before sentencing.
,II . : ,,nI; I 1 ," tr ! )' I ,; 

ICI n6t ovekstimate'itd 
ability to enforce unorthodox cgntingency arrangements. 
Once an accused is released based on a promise to receive 

I 1  \ '~e goyem,meot in pretrial neg 

selves from being quoted as represepg­
tives of the SJA. ,In reality, counse1,da negotiate most qf the 
deals, however, and the [Mapd pewits the goyernment to 
initiate negotiations qnd to seek specific provisions. The trial 
counsel should preface all sqerpents to the defense with the 
caveat that counsel personally,,willsupport this to the chiet; 
and the SJA, and does not presume to speak for the command 
or convening authority. This permits critical flexibility, keeps 
the pressure off the trial counsel, and keeps the government­
from inadvertently being bound by the statements of a trial 
counsel. 

.­

? 
M.1. 145 (C.M.Aj 1991). I ' 3 ,  > J1llTheright to appeal also may not be waived at the pretrial stage. See United States v. Hemande~,~53 

' ' / Ill*sCe infru notes 147-164for further discussion of processing time. 7 [ , . I t  In t 

I*ISee.c.g..United States Y. Gafisemek, 38 M.J,1340(C.M.A.1993) (permittinganaccused to nistntive diichargc inlieu bfmm-hddBs 
of pretrial agreement). 1 
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Chiefs should curb any tendency by young counsel to 
aggrandize themselves through the negotiation process, The 
term “negotiation” should not 
Comparatively little “give and 
government shoyrd settle on th

F fairly prove (an 

defense’s proposals, the government shoulq deliver its “bot­
tom line.” While it shculd not always be delivered with a 
take-it-or-leave-it absoluteness, the government has legitimate 
reasons to seek guilty pleas to particular charges and a certain 
sentencing cap. Adhering to its proposal is the core of prose­
cutorial fairness arld cofisistency, which ensures that the 
accused is &eared fairly and that the government obtains a jus­
tified reputatiod for even-handdn&s and predictability with 
the defense cornnlunity. The relative lack of flexibility also’ 
keeps counsel from I becoming part of a “good cop-bad cop”
routine; with the %kefor SJA playing one role or the other. I 

I ’ I 

:The chief ore bind the SJA than counsel can, but 

the defense will (and should) consider the chiefs 


,thetrial counsel’s, Chiefs, 

before talking details with the 


qr, be in constant conversatiqn 

rd Farries weight and credi­

that the chief communicates, 
rcut by the SJA,the de 

resent. I ,/ I I 

I 

Counsel must be especially careful i n  negotiating 
exchanges of information or making other promises as part of 
negotiations. First, counsel should make no promises. Sec­
ond, counsel should be humbled, awed,t,and intimidated by 
their power-derivative of the CG’s-to bind the government.
Make tw promises to the defense and do not seek defense per- . 
formance or information “up front” before a deal is signed by 
the CG. Under these circumstances, the government likely 
will belfound to have bound the government, resulting,q in 
extreme cases, in dismissal of charges.114 Just as the CG can 
do this personally, so can trial counsel as the CG’s agents, 
warranting extreme caution and plentiful caveats when negoti­
ating. 

Never. Most pretrial agreements contain clauses making 
them contingent on the parties’ reaching agreement on a stipu­
lation of fact. In truth, if the governmeht does not extract 
defense concurrence before the deal is signed, then the equi­
ties shift to the defense. The government, in practice, is going 
to be unwilling to withdraw from the deal. It will have called’ 
off witnesses, redirected its energies, and will be unwilling to 

answer to the CG for the deal’s failure. Additionally, a judge 
may be reluctant to permit such a withdrawal, further enabling
the defense to drive a difficult bargain over the contents. The 
stipulatidn i s  the prosecution’s mbst important exhibit in a 
guilty plea. 

The issue of the content of stipulations is one of the few 
areas in which the government should be virtually inflexible. 
Insist that all legitimate aggravation, background, and res ges­
tae appear in the stipulation. Allow no favorable defense evi­
dence in the stipulation. Do not consider the,<withdrawalof 
proffe+ defense evidencL-such as, the soldier’s ppbringing. 
blood alcohol level, when extenuating, or otherwise strong 
record or reputation-as defense concessions. The defense 
must not be relieved of its responsibility for placing that evi­
dence before the court through methods by which the govern­
mept can test i t  (authentic documents pr the mouth of the 
accused or defense’witnesses). It is permissible and desirable, 

‘governmentto admit most of its evidence,, 
ulation, by incorporating documents, pho­
ysical evidence through the stipulation.lls 

This enables the government to better prepare its case and 
properly forces the defense to acknowledge thd government’s 
evidentiary posture before trial. Ensure that incorporation of 
evidence isseen to be nonexclusive, so that the defense cannot 
credibly a g u e  to the judge that additional physical evidence 
that the government tries to introduce at trial is a violation of 
the sdpulatiop. Most importantly, however, do not forfeit the 
impact of a stipulation by racing to !he CG with a deal so fast 
that the government plays into the defense’s hands and under­
cuts the purpose of a pretrial agreement: to try, a case more 
efficiently, while giving the accused the certainty that his or 
her punishment will nor exceed an agreed maximum. 

Try the Case 

When a deal cannot be reached, and the difference is mater­
ial, be hilling to try the case. This means, among other 
things, not altering trial preparation 60 that the government is 
unprepared--because of lack of available evidence or lack of 
steam-to go forward. The government always should ihave 
something to gain from a pretrial ggreernent: conviction1on a 
difficult to prove charge, or a tangible saving of time, 
resources, or significant witness trauma. Uncertainty as to 
outcome or lack of confidence in,counsel should not carry 
weight. Going forward in a close case, regardless of result, 
signals to the defense that the government will not try to deal 
a case at all costs, and is willing to bear the risks and costs 
associated with a‘contest when i t  believes the stakes warrant 
:e
11. 

4 

Water, Pencils, and Food for Thought 

Many wrinkles are peculiar to military practice. In few 
civilian jurisdictidhs do jurors take notes, and nowhere do 

L 

1l4In cooke v. Orser. 12 M.J. 335 (C.M.A. 1982). the SJA made promises to the defense (0 obtain verification of intelligence in fomion  that had been compro­
mised. In dismissing charges for violation of due process. the COMA found thaf the SJA hns b m d  discretion in court-martial n ~ t t e r ~but “it cannot be considered 
plemy OT unrestricted.” Id. et 338. The SJA. “by his own words, c w e d  a reasonable expectation in petitioner that if he satisfactorily cooperated with the com­
mand . . . there would be no court-martial.” ld. at 342. In Samples IJ. Vest, a Tailhook cnse. the COMA ruled that when ”an accused honestly end m n a b l y  
believes that qn official has promised him transactional immunity and that official has the lawful authority to 40 so. then the promise is the functional equivalent of 
a grant of immunity. Due process requires that such a promise be enforced.“, Snmples v. Vest. 38 MJ. 482.487 (CM.A. 1994) (citations omitted). 

“SHowever.do,notshort change the opportunity to present powerful in-pe pact evidence or aggravation by subsuming this testimony into a stip- I 

ulntion of fact. ‘ ‘ I 
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they address the judge as “‘sir,” ”ma’am,” or “blonel.” Only 
in the military is ta  prosecutor responsible fdr ensuring that 
members have sharp pencils, writing paper, full water goblets, 
and coffee to drink on breaks. Nothing in the Manual requires 
counsel to shoulder these responsibilities. For better or worse, 
they have developed into tradition. 

of the 
I I 

Keep the courtroom clean, n 
gi regarding placement 
bl th’e‘defense table face the’members so that the 
accused is in full f the members at all times. 

I 

I ’ 1 , 

Care of thea?4ernbers > ’ 

Thk”ciistom in sohk jbtisdictions of pro 
for membkrs’is‘a bad practice: jhat should ~ 

mukg bkause it‘ impovpishes trial counsel: 
should be &Wr\ betweenr$nsibly caring for members’ ,needs 
and coddling.Fhem pr appearing to purchase their v0tqs.r 
While no one should be able to credibly claim that a member, 
sold his gr her vote for a pastry or pizza, the specter of the 
government acting as carry-out service is bad for justice. The : 
government should ‘provide the opportunit 
order food-which afclerkor bailiff can pic 
and for which the members will pay. The I 

, especially overseas, make meal break 
mbers should be cared for and their need 
‘than,perhaps, a courtesy pot of coffee, the 

costs of food and drinks should qome out of members’ pock­
ets. Provide the food and provide a method of payment. 

Care of Court Reporters 

produce an accurate rec0rd.r Chiefs are responsible far super­
vising production of the record, but agaln the trial counsel 1 

should ,betold howihe or she can help out! Write down and 
provide to’reporters a list of names used and any unusual 
terms, &pelling$(foreig rds,’medicaI terms), or acronyms. ’ 
Watch repdheis fot , nd speak up on their behalf when 
a break’is neck’bary:“6 ’ Speak clearly and at a measured 
pack, Intercede on behalf of reporters if defense counsel, w 
nesses, or others attempt to direct court reporters. Finall 
remind counsel that reporters cannot do two things at once. 
When counsel ask the reporter to do something while on the 
record, counsel should not continue to speak, because the 
reporter, hands engaged in marking or retrieving an exhibit, 
cannot balance the mask while accomplishing the task.”’ 

1 / .  $ 1  , ‘ I  . T I  i: 

Although a chief pormally.is attuned ‘to the responsibilities 
of supervising trial counsel, he or she often feels less equipped 

to supervise court reporters. The chief, not’the judge or the 
chief legal NCO, is their supervisor. ’Therefore,the chief must 
enforce their ‘stanhards’and ensure that ‘they remain account­

t an$ performance as soldiers. Do’ 
nefit or suffer from the assumption ­
free from supervision. 

unsel and Procedural Irritations 

In  an ideal world, procedural mechanisms 
rules of court, vould be applied as aggressively against the I 

defense,as they are against the government. They never will 
be, however. because the stakes-liberty, stigma-are much 
higher for the defense, and the Sixth Amendment limits a 
judge’s ability to restrict the defense’s presentation of its case. 
Trial counsel should not be shy about insisting on equal treat­
ment ‘and dn defense compliance with local ‘rules, but also 
should realize that mechanical appli’cation’of rules governing 
issues-such as, service of motions or forum selectionLmay 
yield a short-term victory with Lheedto r e t 9  th 
later.ll* Chiefs cad help fight the for their cou 
enabling them to rem& focused on substance-but the 
need to restrain counsel when‘shident assertion of procedural 
noncompliance might produce reversible error. The more , 

the defense will be permitted to call its wit- , 

ness or have its enlisted panel, and the only long-term effect 
will be on the defense counsel’s reputation. 

F 

I 

It i s  in the interests o 
ment’s interests,’for the Trial Defense Service (TDS) to thrive, I 

The combination of a vikorous TDS and the MRE is 
guarantee of fair treatmen 

This is in the government’s best interests because of \he fbb 
lowing reasons: ‘ I  * 

ItIsRight ’ ‘ ’  ‘ 

Soldiers have the$ endment right to indepen­
dent defense as civil ce with that right is a most 
serious constitutiona e credibility of the system 
is enhanced when t,he govemment wins a fair fight. I 

charge to soldiers facing courts-martial and other adversary 
proceedings. I A s  fellow officers and soldiers, prosecutors 
should ensure a healthy defense establishment. Part of the 

rter needing a break literally raises a “red flag,”nnch ition of visibility’tothe 

F 
117Although a trend away frob nk closed-mask’reportingh a  developed. the majority of reportea continue to use masks! Even reporters who do :ot 
must be approached with consid on of their multiple responsibilities, most Critically the accunte mcking of exhibits. 

’ 
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f“. 

I? 

Army’s covenant with its soldiers is that it will provide them a 
nse to any court-martial charges. 

rtunities for Civilian Counsel 

nt should be officially neutral on whether 

sel are involved in a case and must 

ght io hire civilian counsel. Howev­

cur, as well as benefit from, proce­


dural and logistical problems that military counsel cannot 

impose,I’9 They often receive concessions, such as liberal 


counsel do not win as easily.120 Not all 

more challenging adversaries; some bring 

experience, others practice at the margins 


and ill-prepared. But, to the extent that the 

care about soldiers wasting their money 


hey I have the opportunity to receive legal 

ernment can reduke the need for these 


?ely bolstering TDS’sstatus. A corollary 

f is to intercede oh behalf of his Ar her 


viliani. When deal­

ing civilian, the chie 

sition for p prompt Article 32 
n fulfill an important coaching 
to (1)  not be intimidated by 
e presumably esteemed and 
used on1the substance of the 

wn into personal’battles with imperious 
or ill-prepare‘d civilians; and (3 )  always protect the record.121 

presumed independence and competence should 
ndue deference by trial Judges. As the ACMR 
85, “The [military] trial defense bar has struc­

inistratively become an independent entity. 
. . ,has transformed an excessively pater­

r litigating criminal cases into a truly adver-
I I 

DS means nothing more than following the 
rules, ,ipcluding disclosure obligations, and not taking any 
action 10 undercut the legitimate concerns raised by the 
defense, by, for example, granting concessions to civilian 
c o u n h  (frek use of office space and facilities, and greater 

access to decision makers) that may signal to soldiers an 
appearance of preference, persuasiveness, or access that TDS 
counsel do not enjoy, Because a soldier’s Sixth Amendment 
right to counsel is inviolate, the government should not be 
seen to be trying to place civilian counsel “out of business” in 
the sense that the JAG Corps has taken on commercial tax 
P Soldiers have the right to spend their money or to 
h ir bets. If any pressure is to be placed on civilian 
counsel, it will be produced by a ,vigorous, ,well-prepared, 
responsive, and independent TDS. 

Personalities 
1 i 

’ The chief shouid take the lead in keeping individual person­
alities from affecting governmental-’IDS relations. The chief 
can set a tone that is neither unduly confrontational nor 
improperly familiar. Although a social divorce from fellow 
officers is unnecessaiy, the chief must help his or her counsel 
remain sensitive to appearances, ipcluding the public appear­
ance’of familiarity (going to ,lunckron &e date of trial, con­
spicuously lounging in p c h  ’other’s offices, and fraternizing 
on duty) Jhat undercuts the TDS’s appearance of indepen­
dence. 

Posttrial Functional Responsibilities 

“It is while the case is,at the convening authority level that 
the accused stands the greatest chance of being relieved from 
the consequences of a harsh finding or a severe sentence.”lu 

Because most trial’counsel do not develop 
dling posttrial matters,.most chiefs of justice, other than those 
who have served as defense counsel, have little experience in 
the posttrial arena. Consequently, chiefs must become famil­
iar with the rules governing the posttrial thicket, and recog­
nize the courts’ emphasis on the posttrial stage As the perid in 
which the accused enjoys the greatest chance for relief. The 
chief must take the lead in helping the SJA and convening 
authority negotiate the legal and procedural hurdles associated 
with moving a case from sentencing to final action while pre­
serving the rights of the accused. The chief must know 
enough about production, assembly, and shipment of records 
9f trial to supervise these stages effectively. pnd, as always, , 
this must be accomplished in a timely manner. Although a 

, I I ,  

Il9Civilim defense counsel are more able to plead a crowded docket or previously made vacation plans os excuses for long. judicially-bctioned delays which are. 
r clients to accumulate enough paychecks to pay attorney fees. 

dulge civilian counsel for a number of reasons. including that they are less subject to the and hat manyjudges 
relationships with them. As Colonel Wiener has observed. “An older lawyer is allowed muc I ~ ‘when he i s  well ’Y 

known to the wurt in question.” Wiener, supra note 85. at 14. , 

121 Some civilians, especially those who practice infrequently in military courts or JY l~censedin othermions, such as P a n k c o m h t  tanta-
Iizing”pr&adu/albmrs of which m i d  counsel are tempted to take advantage. Chiefs should advise counsel to restrain themselves in such circumstanas and take 
the dull, bpohsible. “long view” of the case so that the conviction that counsel obtains “sticks”on appeal. 

ited !Stales v. Means. 20M.J. 522.528 (A.C.M.R. 1985). 

IZ3Unit$ Stat& v. Domey. 30 M.J. 1156 (A.C.M.R. 1990) (quoting United States v. Wilson, 26 C.M.R, 3.6 (C.M.A. 1958)). 
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case 90 longer is presump,tivglyprejudiced y&eR i t  lakeF,moye 
than ninety days,for postffjal processing,\?{ ryirpallyApvery 
case should be packaged an4 enroute to the (Clerkpf court',^ 

. I

office before three months elaps 

defense126 and difficult to meet: 

other actions in that the convening authority’s rationale must 

be stated in the deferment &ion. This requires the chief to 

ensure that ”enoughevidence is gathered CQ :$upport the,con­


rsii i i ~  a ‘poSttriaI recommen­
and the accused.’ The’ 

prepahtid’of the document, for’the 
SJA’s signatufe: from a’ flexible’template. A well-supehised’ 
legal clerk should be able to assemble a draft PTR,because it’ 
is only required to address, in  nearly summary fashion, the 
following: findings and sentence, a summary bf the accused’s 
record, a statement about pretrial restraint, whe 

nt and its terrri’h’and limitatio 
tion regarding the sentenke. 

should be drafted in advance, so that it  can be served as soon 
as the judge authenticates the record. There is no reason to 
inelude info.i-matIdn’otherthan’those items required by R.C.M. 
1 106. Thislnas me of the more ‘radical changes when‘the ’ 
Manual waqrevked in 1984, deleting the requirement for the 

1 1 ‘ I 

‘ ( J  J I  

qymbersome, detailed (and rarely, read) PTRs in /favor of 8 
concise treatment that triggers the posttrial process and 
increases the burden and opportunity for the defense to take 
charge @:.the process of preventing posttrial materials to the 
convening authority.129 Do not, however, be sloppy or hasty. ­information is required, that 

t. 	 Failure to, for example, accu­
ice &cord, medals, and a w q s

8 1 

, . [ I  I ‘ i  , I >  

I 

The defehe has teedlda#‘from’receipt of thk! authenticakd’ 
Rcord‘and PTR to submit :cleme’ncy matters:,’Exttnsion’s‘ 
allowed for dp to twenty days (for d-totalof tliidy days aftet 
sexvice) should be liberally granted,.htwithstahdirlg the Man-1 
uul’rr.requirkmentof ‘‘good cause.‘!lJI The  government should 
be prepared-fo ,take action ,on the submission deadline; iiThe, 
government faces a dilemma phen, on day fhirty, the defense 
he,pot sypmi t tg  its matters. The SJA,may,present the case 
for action, possibly prompting a return for newirevi$y an4 
action ,ky the ateyalistic appella urn, or wait ,a reason­

period ,oP,tjme foi thelmatt oting in the materials, 
in a’hdmo fdr t essingltime counters) that the 

delay’reiults from the ’s reqdest ‘foraddiiioiat tide, 
whid~~bu‘shi3uldinsist be pur in writing. Ibo riot cohider the 
thlrtjkldyd~t!u‘be an brbitrary’lcut-off, when ah appoiatmtnt. 
with the convening’authorlty is not scheduled until sowe time 1 

after day thirty. IF,‘for example, ddy thirty expires on a M o w  
day and the appointment i s  on a Thursday, items submitted 
betyeen Mopday aud Thursday should be included in the sub­
mission to the CGJ? , ! I 

FI This i s  an area inlwhich undue focus on processing time can 
result in short-term “good ,numbers’:butghe need lo do the I 

? I ? J  I 

I I,

lz4In Dunlap v . ~q v e n i n g  el(thpriy, . 1974), the COMA held t ,in the case of a continuo 
prejudice d s e s  when final action has 0 days of the end of trial. Now rhe courts will resl’foi prejud 
avoids opening the’doorto defense pet ited States V.’Clevidence.1.4 M.J.‘17(C.M.A.11982) (rejecting rigid rult and’suggesting”prejudice” 
i ~ qtest. but setting aside findings because of “the evil of inordinate, unexplained [posttrial]delay”);United States v. Banks. 7 M.J. 92 (C.M.A.1976); Unit4 States 
v. Wiles 30 M.J..1091 (N.M.C.M.R.1989). Sheer self-interest should qptiqte criminal law divisions to move caws expeditiously aRer trial. 

t on processing time stems in large ?,art from instances of egregious, unexpla / ‘ I‘ 1 ­

llsAlthough 90 days no longer runs the serious risk of dismissal. it generates letters from the Clerk orCourCs office. with copies libedly furnished, pfoviding 
another =on tp keep a case m0ving.i , ,115 ’ ~ n r J  I < ’  ’ I /  I ( 1  1 

lZ6Theaccusedlshall have the b&ento sho 
MCM. suphi nbte M,R.C.M.1 IOl(c)(3). I 

lz7See Longhofer v. Hilbert, 23 M.J. 755 (A.C.M.R.1986); United States v. Sloan. 35 M.J.4 (C.M.A. 1992). The Manual provides a nonexclusive list of factors 
that the convening authority “may consider” in  acting on the deferment request, including probability of flight, commission of other offenses. obsuucrion~fJustice 
or witness intimidation, offenses of which convicted. accused’s character, family, record, and the unit’s need for him. All actions on deferment must be in writing 
and part of the record of trial. See MCM. supra note 10,R.C.M.1 IOl(c)(3). 

12nMCM,tsuprclnote LO,R.C.M.1106(cF)(3).)l lot ’ J 

‘%The substnnce of paragraph 8%. in the 1969 Munuuf, was deleted. Under t 
trial counsel time to dnft the dwrnent and jpdulging the fiction lhat convening aythorities read them carehlly, The new procedure presents n s u m m q .  realizing 
that the convening puthority may consult@ ycorg ipel ntempjate? orpl SupHerpentatipn of the yritten pqteterinls by h e  U A ,  @e id. R.C.M. 1 106, dixqs-, ,
sion; R.C.M. 1105. ‘ 1 I 

States v. Demerse, 37 M.J. s from Vietnom service wits plain error because of importance of \heservice. 
nited Siaie$v. kckinnon, 3’ d d k s  I5 years’ worth ol semi ppt plain error, ind+;+yuse ofthe 

defensC’s failure to rage thk issue. 
’ > I  13‘ ,,!.r. 

F‘Theconvening authority may. fo ed for up to 20 additional days.”
R.C.M. 11M(f)(6). Nearly anything constitutes good cause. and the standard defense &&&re rl-hcy manem”) shou 

132“Astaff judge advocate who discourages submissionstothe donkning authbriry nft& fhei thirtY4day time limit’bhi d;ih 
risks a remand from this court.” United States v. Sosebee. 35 M.J. 892 (A.C.M.R. 1992). 



work twice. Recently, the ACMR itminded the government 

that “it is the staff judge advocate and the convening authority 

that are ultimately responsible for ‘cleaning up the battle­

@el,”’ when defense counsel are lazy or incompetent in meet­

ing posttrial deadlines.133 This counsels caution for chiefs and 

SJAs. Even when the defense fails to submit 1105platters, or 

submits unimkginative, routine matters in signjficant cases, 

the government is ob\iged to protect the accused’s interests 


I ening authority considers any infor­

efit tqe accused. The courts have 


postFria1 clemency stage might be the 

l ast realistic hope for sentence relief.134 


the appellate courts’ tendency to hold 
the gbvemment srrictljl liable for even the defects of defense 
counsel, means that chiefs should’do all that they can tb 
ensure that the record reflects the efforts made to present all 

I potentially favorable information to the convening authority 
before action. 

I Information Not Require 
i I. 

Resist any temptation to include gratuitous information in 
the PTR. Do not make direct reference to the soldier’s race or 
sex.135 Stick to the Manual’s requirements and do not embroi­
der them. 

Be Careful About New Matters in rhe Addendum 

After the time has ,elapsed for submission of clemency 
materials, the SJA may supplement fie PTR with an “adden­
dum,?’ addressed to the convening authority, which summa­
rizes the defense submissions gnd recommends to the 

uthorit‘y what, if any, relief to grant to the 
r’\ accused.136, If the defense submissions arguably Fake a legal 

error, the SJA must address it in ,the addendum, ,even if only 

required.”lg If the material in 

new material, the government mu 

on the defense, which aga 

Normally no reason exists to respond to the defense asser­


’ > 

tions, unless they are unusually complex or facially valid, or 
the issue has been well-briefed by trial counsel and may. be 
included in the PTR to give a boost to government appellate 
attorneys who will handle the case. 

The government must not be so fixated on processing that it 
does not, where appropriate, raise new matters in the adden­
dum (the time for additional defense response i s  not 
deductible from the processing time clock). The government
should not, however, feel that it must rebut every defense 
assertion, causing the government to squander resources on 
marginal issues. The government should fight any tendency 
to circumvent the rule by (1) not responding to the defense 
submission in writing, doing so orally when the case is pre­
sented to the CG; (2) ignoring it all together; or (3) mention­
ing it, but aggressively claiming it is not a new matter. All are 
bad ideas. At this stage the case is virtually over. Do not risk 
introducing error. ?Ifa “new matter*’needs to be raised, raise it 
and syve the defense. Losing a few days at this stage better 
serves the system and the interests of justice than miscasting 
the fnaterial and having to endure a rehearing or being forced 
to start the posttrial process anew. 

What About a Meeting with rhe CG? 

Convening authorities routinely receive requests for posttri­
al meetings with accused soldiers and, more commonly, 
spouses and parents. There is no requirement for the CG to 
ever meet with anyone. One danger in  meeting with one 
aggrieved party i s  the difficulty in denying later requests. 
Choosing to meet one party does not in any sense bind the CG 
to meet anyone later, it simply sets the sort of precedent4hat 
later unhappy individuals will argue to IGs and congressmen. 
While the better practice is to deny all such requests and for 
the parties to meet with the SJA, the decision rests solely with 
the CG. The chief and SJA simply owe the CG their best 
advice, who may consciously choose to create a precedent that 
he or she may later break. The CG should never meet with! 
anyone regarding the case without the 6JA or chief being pre­
sent. The CG should be briefed on not committing to anyc 
thing other than careful consideration of what the party says.’ 

I 

I33United Stark v. Carmack 37 M.J. 76 C.M.R. 1993). ’Defen unsel’s failure to submit anticipated letters or to request delay pursuant to R.C.M. 
1106(f)(S>constituted ineffective assistance of counsel. “There i s  nothingelse the convening authority or staff judge advocate could have done ...to ensure ade­
quate representation,” the court noted. ~“Tlpqare stuck and ‘left holding the bag.”’ No less. i t  set aside the action and returned it for a new recommendation 
and action. 

9 ,i 

In another use, the ACMR found some!&m for convening authority flexibility when the defense failed to submit I105 matters bn time and submitted them 
after the convening authority took actiou, but &fore the word waq shipped. In this instance. the ACMR found hat the convening authority could consider the 
matters “with a view towards recalling and Fodifying his earlier action if the action had not been published, or i f  the accysed had not been officially notified. or i f  
the cecord of mal had not baen forwarded.” State! v.,M;mers. 37 M.J. 966,967-68 (A.C.M.R. 1993). 

‘”See United States v. Boatner, 43 C.M.R.‘ ted States $.̂ Stephenson.33 M.J.79,83 (C.M.A. 1991). 
I ’ 

I351n one case. the COMA noted a “RaciaVcthnic IdentifEr“ was added to the result of trial. which was part of the recordthat accompaniedthe PTR to the con­
vening authority. “\hie have previously condemned inclusionof such m e r s  in  court-martial records . ... We reiterate our positionthat the race or ethnic group of 
the accused has no M n g ’ o n  military justice and shall not be referencedin official documents pertaining thkrtto.“ United States v. Brice, 33 MJ. 176 (C.M.A. 
1991) (summary disposition). TheCOMA condemnedhferenccs to sex tu well as mce in the PTR, in United States v. Bmnnon. 33 M J .  17g (C.M.A. 1991) (sum­
mary disposition). See dm United States v. Johnson, 33 M.J. 1017 (A.C.M.R. 1991) (memorandum opinion). The Manual permits the SJA to include “any addi­
tional matfen deemed appropriate by the staff judge advocate:’ including “mttersoutside the rccord.” MCM. supru note 10. R.C.M. I ID6(d)(5). This does not 
graot license to gratuitous discussion of the EX or race of the accused. 

‘MMCM.supru note IO.R.C.M. 1 lWXf)(7). 

138UnitedStates v.Godfrey. 36 M J .  629(A.C.M.R. 1992). reh’gdenied, 38 M.J. 168 (C.M.A. 1993); United States v. Norment. 34 M.J. 224 (C.M.A. 1992); Unit­
ed States v. Narine. 14 M.J.55 (C.M.A, 1982). 7 I I 
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A memorandum of the meeting should be kept., ,The conven­
ing authority who takes final actian ion the dase should be 
briefed if i t  b pot the same CG, so that a record exists of the 
convening authority’s having considered the information 
raised at the meeting, if it is not included in the 1105 matters. 
This information is independent of the material submitted 
under R.C.M. 1105, unless the defense expressly asks the CG 
toconsiderit. . , I ‘ 

I 

,“ , 

a .  

b 

, Develop P PritwipledBasis 
for Assessing Clemency Requests 

I 

r )  Not all clemency r 
must be analyzed. The convening authority will, in certain 
predictablt instances, grant some clemehcy.’ Importantly, 
clemency .Should be granted when the kcused i s  shown to 

have’coopkrated with [the”government in ’ roviding informa­

tion :or lestimony for which the accysed !I 

bargaiied. A soldier who provides postt? 

leads to the, afiprehension or conviction 
Should be helped. This has two’significant benefits: (i) it 
sends a signal to the soldier that it is “worth” helping the gov­
ernment and that his cooperation, though oftenlself-serving, 
was a step toward rehabilitation; and (2) it tells the defense 
community that soldiers are likely to be helped when they 
cooperate. If clemency is commonly granted under these cir­
cumstances, then the government can negotiate candidly with 
defense counsel (“clemency is routinely granted”) without 
appearing to make a promise that,could be considered sub 
rosa, or which would subjeG the same accused to impeach-” 
went at trial for having bargained with the government 
posttrial testimony. >‘ ‘ I 

‘ I i t ,  * - 2  

Do Not’Give Double Credit 
, I ! ’  I 

ions may validly state a host of compassionate fac­
tors, from the impact Qn family members to the predictable, 
indelible stain of a federal conviction. The defensenmay raise 
anything, so reasserting facts and arguments advanced at trial 
is not improper.’ However, the CG has no obligation to give I 

these arguments new or additional weight when they were 
heard and presumably considered by the sentencing authority. 

,Additionally, the CG ave considered some of these fac- . ’ tors-pleading guilty, vings of resources in waivi 
tain’rights-in appro sentence capas part of a 
agreement. That the matters were raised at trial should not i naiinstances be dispositive. government must recogni 
that such a creature as’a disparatt ‘sentence exists, and ‘ 
should be willing to ‘correct andmalies when they occur. 

Consider the Forum f 1 r 1 ! 

, some ning au\h?ntiei ~e to disturb find- , 
ings and ces of panels-as ‘0 those from mili­
tary judges-on the tbeo at the panels best reflect the 

: I ,  t r  1 
I ’ 

‘ Analyzk Other Factors “ 
\ I I b T ‘ , 

Look at any factors peculiar 
tion with authorities arid iestitution.? Restitution, for example, 
khould be further analykd to determine whether i t  was volun­
tary, and whether it cod ave been mhde before trial but was ,-­
held until after trial to necessary-that is, 
whether the’accused‘beata alhndwith contin! 
gent confinement. Financial obligations should be considered,

I as m i l i 4  communities may be more adenable to financial 
ylemency than a reduction in confinenient. However, ipe 
mere ,existenceof heavy financial obligations should not mer$ 
inordinate,weight, especially when ~ the Qbligationsye a result 
pf an irresponsible or extravagant lifestyle. 

, ’ 
Listen to the Trial Counsel , 

Counsel can, of course, be “too close” to a case, and their 
recommendations havg,to be ,distilled for their understandable 
biases. The chief should talk to the counsel when clemency is 
being considered, however; because the>trialcounsel, as the 
government representative closest to the case, may Provide 
flavarland background not evident from‘the record of trial or 
the defense’s submission. 

Consider Nontraditional Clemehcy 3 )  I 1 1  ’ 

’ An accused may request, for exhmple, that rather than 
reducing jailtime, ’theconvtning authority support the accused 
being placed in Track III residential treatment for iilcoholism. 
Althodgh this fekpkkt may be a subterfuge to avoid confine­
ment’for a period, it may make sense, gii’en that the iovern- ­
ment is coddltted to helping return the donvicted soldier to 
society in  the b‘est s ssible. Granting such clemen 
or suppolting ‘&ch st when the convening authority 
lacks,the authority‘to actually enforce sucli a transfer-helps 
the ioldier, and can be consistent with the broad principles of, 

e that gird the sentencing process. r ‘ 1 

8 1 , \ , I  1 

Consider!Anything That the Defense Submits __ . .  . . .  . ... 

Do not be stingy in interpreting the requiremen! that the CG 
consider,,clemencysubmissions. The COMA made clear that 2 

Article 60’s authorization for the aecused to “submit :: mat­
ters for consideration by the convening authority” is broader 

horization submit-:‘any written 
UCMJ-as legislation-is superi-‘ 

or to the Manual-a’regulatoj - a n d  the broader lan­
guage of Article 60 provides b tection to the accused. 
Therefore, unconventional defense submissions, such as 
videotapes. should be presented to the CG for consideration., 
Although the CC3 is hot required ,towatch ill’or part of them, 
the chief shduld make sure that someone does so, guarantee­
ing that an accurate synopsis can be p 
authority.139 

, 

‘391nUnited States v. Davis, 33 M.J.13. 15 (C.M.A.1991), the COMA held that Article 60’s broad language “include[s] almost any item,” so that the convening 
authority should consider “anything which an accused sends.” Rule for Courts-Martial I 105’s limitation ‘to ‘kitten” matters “clearly 16 Inconsistenr *ith k i c k  
60 and the legislativehistory of the article.” Id. at 16. There are logical limits to the extent to which the defense can burden the CG in ‘*considering”material. See, 
ex.. United States v. Lester, 35 M.J. 657 (A.F.C.M,R.1992) (conveningawhority w h  not required to obtain and &ad a book mentioned in 1105 submission: this 
opinion was published in the advance sheets and then withdrawn tiom the bound volume, but its teaching point remains valid). ‘ I 
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defense. Addressing the 

comprehedsive brief to answer the defense assertion. ‘ It does 

mean kaising it  to the convening authority’s attention and 

advising the convening authority about the merits uf the 

clairnll40 The purpose of these rules is not only maximum 
due process for the acculed, but correcting “errors at the low­
est level cif review.”l41 1- The krisest course is to address any 
assertions of legal error“ raised by the defense, evtn those 
raised after service of the F’TR, before the convening authority 
takes final a ~ t i o n . 1 ~ ~  

Ensure That the ConveningAuthority 
Considers A& Matters Submitted 8 

$ 4 

The requirement that the convening authority consider any­
thing submitted does mot mean that an accused may require 
that the CG read or view endless submissions. The chief 
should sift all of the material for the SJA-who may summa­
rize the contents-so that the SJA can accurately represent the 
contents to the CG, who may seek more information if so 
desired. The COMA has emphasized that “‘consideration’ of 
a videotape does not mean that a convening authority has to 
view it minute-by-painful minute” or that the convening 
authority must “read every word on every page” of a long 
document;l43 an accused may not force the CG to watch The 
Court-Martial of Private Eddie Slovik or to read The Red 
Badge of Courage. Chiefs must ensure that SJAs are meticu­
lous and even-handed in presenting clemency matters, includ­
ing recommendations from the sentencing authority.lU The 
record should reflect khat the convening authority considered 

pl 	everything that the defense submitted, which can be accom­
plished in a nuhber of ways: (1) the CG can initial docu­
ments with a notation such as “noted” or “considered”;(2) the 
addendum can list all of the defense submissions as enclo­
sures; and (3 )  an additional memorandum can be prepared for 
the CG’s signature, stating that “I have considered” the fol­
lowing items in making my decision regarding firidings and 
sentence.145 5 

’“MCM. supra note 10,R.C.M.1 l05(b)(I), (c)(l); I106(d)(4) (O(7). 

United States v. Hill.27 M.J. 294-95 (C.M.A.1988). 8 

Know How to Ship a Record ‘ > 

, I 1 

No one graduates,from law school knowing how to write a 
promulgating order, assemble a record of qal ,  or package it to 
the Clerk of Court’s satisfaction. The chief of justice, howev­
er, must know how to do all of this weB enough to exercise 
sufficient supervision-and to assist when necessary-to 
ensure that it is accomplished properly. Sources include the 
Manual, AR 27-10, the Clerk’s Notes in The A m y  Lawyer, 
and the periodically published Clerk of Court’s Notes on Post­
trial Processing that provide almbst literal page-by .page 
instructions on assembling records.14 

The Processing Time Treadmill 

’“An incompetent attorney can delay n 
I trialfor months or years. A competent, 1 1 ,  

attorney can delay one even longer. ’‘1471 I 

I 

Nothing captures the attention of supervisory judge advo­
cates-or unites practicing trial counsel in resentment-than 
the “flash reports” on military justice processing time. The 
processing time “standings”-originally designed f6 ensure 
that no cases violated the ninety-d unlap Rule”14 --have 
become, in many quarters, arbi he efficiency of mili­
tary justice operations and, to isleadihg measure of 
the quality of justice dispensed. While many good reasons 
exist to move cases swiftly-especially in the mobile, draw­
down Army, and especially overseas-a chief of justice needs 
to manage processing time adeptly and honestly, while ensur­
ing that cases are Uied well and that counsel and crimihal law 
NCOs do not place disproportionate emphasis on slashing 
processing time. 

Place Processing Time in Context: Why It Is Important 

“JusticeDelayed. . 
1 , 

‘The longer a case takes to go to trial, &hemore that can go 
wrong: memories fade; witnesses djhappear, PCS, die, or 

:evidence is lost or mishandled; a danger-
I , 

. 

142Although the. error may be tested for prejudice, “in most idstances. failure of the staffjudge advocate. , .to prepam a rewmmen 
by R.C.M. 1106(d)will be prejudicial and will require remand.’’ Id. nt 296. 

J43Duvis.33 M.J.at 16. “ [ w e  believe that Congress intended to rely on the good faith of the convening authority in deciding how detahkd his ’cbnsideratiod‘ 
should be.” Id. 

luAn expected change.to the Manual will require the SJA to inform the convening authority of my clemency secommendattion made by the sentencing authority. 
unless the defense expressly requests to the contnry. Previously the Rules left this responsibility to the defense (R.C.M.1106(dK3)),but the proposed change 
would codify case law which has found plain error when the government hns failed to call these recommendations to the convening authority’s attention. United 
States v. C l m ,  34 M.1. 129 (C.M A. 1992). 

. >  I 

J4s,UnitedStates v. Hallums, 26 M.J. 838 (A.C.M.R.1988); United Stntes v.  Cmig. 28 M J. 321 (C.M.A. 1989). 8 

I 1Whereare myriad ways to err in preparing a record of thal.’includingfailing to ensure that the original record contains all orighal documents, including p k f  of 
service of the record and FTR on the accused, and forwarding all excess leave papers and orders transferring the accused to another jurisdiction. When in doubt, 
call ahead to the ClerF’s office; ,they are willing to pro guidance by phone. especially when the questioner has done some initial spade work in attempting to 

./? resolve the issue. 1 ’ /  ’ I J 

THELAWYER‘‘7Evelle J. Younger, quotedin S. BEHRM+N. . IJOKE BOOK127 (1991). 
L
i


JaDunlapv. Convening Authority, 48 C.M.R.35t(C.M.A.1974). 

OCTOBER 1994 THE ARMY LAWYER DA PAM 27-50-263 47 

I 

1 



-- 

ous soldier remains free. These are some of the reasons that 
contribute to the belief that justice delayed is justice denied­
not only to an accused whose fate hangs jr, the balance, but to 
society and the military Fommunity, which have an interest in 
sanctioning the guilty and in returning a not-guilty soldier to 
duty. Speedy justice enables the innocent accused to move 
on. Conversely, as time passes,.and the nexus, between ,the 
conduct and the sanction becomes mwe attenuated, the equi­
ties,tend to shift ip favpr for the guilty accused. The chief 
must&qnsureq a t  counsel focus with sufficient intensity on a 
case at an early stage and maintain that intensity by not letting 
a case languish. , I 

Reduce the Pressure for Bad Deals 

While commanders are interested in discipline in the broad, 
theoretical sense, they generally are most,iptFested in disci­
plining the particular soldier facing charges,& a case begins 
to age and the accused (who is flagged and normally not per­
fonningI;his official duties) continues fo lake up space that 
could bekfilled by a, productive soldieriand requires special 
care (time,pff tp trayel to defense counsel's office, Unit wit­
nesses lo Article 329, 39(a) sessiops), the commander 
becoqnes less interested in a particular disposition of the.case 
and,post iqterest6d in its pompletion. His focus is discipline I 

"flash-to-bang," not the JAG Corps' processing time arith­
metic. T l i s  motivates some commanders to support disposi­
tions that they would otherwise reject: ,less time i n  
confinement, chapter 10s. The wmmand and the interests of 
discipline,hen, are served by speedy processing pf cases. An 
accused ,should not receive a windfall because of the.govern­
ment's inefficiency, , 

Someone Is Keeping Score149 
7 ( 1  I , l ~ l ~ ~  I (' 

The'JAG Corps, for better or worse, keeps track of process­
ing time with excruciating #etail. , Jf notthe chief, Then the 
chiefs superiors will be rated, in part, on processing time. A 
busy,jurisdiction,Fhouldstrive to be in the middle of the pack 
op ,processing time, reflecting .g general efficiency in getting 
cases to trial. Conspicuously slow processing time may indi­
cate inefficiency. Watch for an anomaly in a certain category 
of processing time-such as, prefenal-to-trial or action-to-dis­
patch-inspect your processes for causes, and allocate 
resources to correcting systemic problems. 

Reducing Processing Time 
. 1 , J r l c  4 , 

Processing time can be managed and reduced internally 
without resorting to gimmicks or making concessions to the 
defenk in exchange for "eating" processing time. 

Time Internally ' 

easily understood syst 
tracking processing time. Several versions are present in the 
JAG Corps. Select one that fits your purposes and docket size 

select, the pretria1,s);s­

tem should show the accused, Charges, counsel, and dates for 
the following: earliest offense, date of discovery, preferral, 
action at the special and GCM levels, Article 32 date,date.*at 
the Article 32 report was completed, date of referrals, service 
of charges on the accused, and the .trial date. Jt [also shfnrld 
reflec;{ written defense delays and should COMpUte raw dime 
and government time. Some programs can incorporgte ':red/.
greenlamber" system that ,rates cases depending on various, 
markers.l*o A mechanism for pre-preferral tracking of signifi., 
cant cases should exist that ensures that cases are pot lost sirn-, 
ply because the prpcessing time clwk,has not begun, and &at 
commanders do not forget to flag soldiers, , 

Do Not Rush to Preferral 

ted. If a soldier is not in pretrial confinement, preferring 
charges,)before other required procedural matters occur, 
accomplishes little. However, the trial cqunsel must be s e n d  
tive ,to the salutary effects of prompt ,preferral, including the 
important perception by soldiers, victims, and the accused that 
the command reacts swiftly to crime. 

up Evidence and Witness 

enforcement to approach the case in akisurely manner. 3t js; 
rather, an opportunity to perfact a case by reconducting inter­
views, taking exemplars,land getting evidence to the lab., 
Consequently, on preferral. the gavernrnent can'tcredibly 
announce that it is ready to proceed. 

lly written charges, draft 
the available evidence, helps focus counsel on the key issues I 

that the government must prove, eliminates,unnecessary 
defense qotions-such as, bills of particulars-nd makes �or 
a better prepared case. Counsel who draft charges hastily or 
prematurely often are required to later amend or dismiss 
charges that initially should have been written properly, 

Identify Article 32 Investigating 
Officer (IO) Before Preferral 

I ' 1  I I I ' 1  
I )  P I  * 

The first step after preferral of a IikeIyGCM is appointment 
of an Article 32 officer. Counsel should obtain a name from 
the command,before preferral. so that the IO can clear his or , 
her calendar and serve notice of the'Article 32 hearing on the 
day of preferpl 

at the direction of the trial counsel, so that a case goes from 
preferral through all levels of command on the same day. 

F 

P 

I 

I 

c 

> 

) I counsel should k rs-who will be 
, I  r7 ,+ 

1@"Your concern should'kxiend Lo how well the case i s  tried. not me 

eral. subject: Providing Prosecution Services (30 Nov. 1988) [unnumbered policy lene 


IWFor example, one day from pre fed  through the SPCMCA would be F n .  two 6 Id be red. 'The markersshould 

Ferent for a self-contained GCMjurisdiction,as at a CONUS installation. corn 

for transmitting packets to and from headquvters must be taken into consideration. 

,where some mvef  lime , 
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asked tv make forwarding tecommendations-appnsd of the about the trial date arises, seek an immediate arraignment and 
case as it  develops to avoid any surprises in the forwarding an Article 39(a) session to set a trial date. There is no need to 
process. waste time arguing with the defense over responsibility for 

processing time. After the passage of three or five days, the 
government may insist on arraignment.Is1 Arraigirment stops 
the speedy trial clock hnd enables counsel to assert on the 
record the government’s willingness to proceed.152 Once 

special court convening auqorities that grant them narrow arraignment has occurred, however, it is more difficult to 
authority to apprpve,rin writlpg. delays for a short period of change the charges, which demonstrates in turn, the impor­
time, such ,as seyen or ten d;Sys. Require SPCMCA approval tance’of carefully crafted charges at preferral.153 

I nger delays. This k k p s  Ih,q defense from receiving 
infpnally, or from 10,who is frequent- Get All Delays in Writing 

ly a peer, into “gentleman YS, which escape the scruti- I 


ny /of the ,FPCMCA, the,o 0 should be more attuned Never agree to informal or handshake defense delays. “I’ll 

to the need to move Icase cover you with delay” is the defense counsel’s equivalent of 


“the check is in the mail.” Get the delay in writing. Unless 
Closely Monitor Clerks in Processing Article 32 Reports the delay has been by the convening’authorityor the 

I 1  

This is solely in th ’s  control. Article 32s military judge, d unt on deducting it from either 

should be summariz the proceedings. They c ~ ~ ~ . ~ 5 4  


should take priority o uties and ,b.produced in 

a matter of days. . # C *  

Be Aware of Both the Speedy Trial 

Clock and the Processing Time Clock 

’1 They are not the same thing. That a case has good process­
a1 on a Friday ing time ‘does not necessarily mean that the time will be 

tie-iase can progress., deductible for speedy ‘trial purposes.‘ Ensure that delays are&tide 32 investigation doclimented and justified in accordance with United sfares v. 

, Serve the Accused Within a Dky of Referral C‘arfisle~s5 and its y. Most delays will count for both, 
s by far the more important and less 

Id be no “dead time” after referral. The chief; forgiving.156 
referral is coming and should be prepared to 
ately. When derving soldiers ih remote locations ,.’ ,; e . ReproduceExhibitsRapidly 

or confinement facilities, it is permissible to serve via facsimi- l r 

le or to arrange with someone to con copy of the charge , .Counsel pust  understand that their responsibility extends 
sheet to reflect service of charges. beyond the courtroom, They should ensure that community] 

resources-such as, the Training Aids Support Cornmand­
are aligned to reproduce exhibits properly and in a timely 

‘ Be p k p d  to honest19 seek a k a l  date three or five days fashion. For example, photographs should be five by seven 
after )service of referred charge in&& (never Polaroids), ideally ‘in color and, when relevant,. 
. > A ,  . I 

, 
151‘In tlme of peace no person k y ,  against his objection, be brought to triQI , ..in a general court-martial case within a period of five days after service of charges 
. . .or in a special court-mnrt‘al within a period of three days after service of charges.” UCMJ art. 35t1988). Strictly. tE five days i s  mlly  a week, because the 
date of service and the date of tjal are excluded. See MCM, suprunole 10, R.C.M.901 discussion. 

I 3 >  

Is2MCM. supra note 10. R.C.M.707(b)(l). Thdgovernmentshould be ready to go when it represents that it is ready. A PEW,alert, or daring defense counsel 
could take advantage of the ritual incantation “Thegovernment is ready.” 

InSee id. R.C.M.603. 

pretrial delays approved by a military judge or the coniening authority shHWexcluded when determining whether the [speedy trial clock] l m s  run.” 
Id. R.C.M. 7M(c). This 1991 change to the Muwl  provides a flexibility not @viously present. Should the government abuse it however, by getting convening 
authority approval for specious delays, expect the appellate fourts to circu 

1s‘‘ON DAYNUMBER I, EVERYONE ASSOCIATED WLl‘H A CASE SHOULD KNOW WHAT DAY WILL BE NUMBER 120,” United States v. Carlisle, 25 M.J. 
426,428 (C.M.A. 1988). 

l S T k  speedy trial clock no’i&ger can be calculated with total certaint). Aljhough the Manual muires trial within 90 days for soldiers in pretrial confinement’ 
(tee MCM. supm note IO,R.C.M. 707(d)). in 1993 the COMA ruled that the guirement of Article IO, UCMJ. that “immediate steps $hall be taken to . . , try” a 
soldier in pretrial confinement “or to dismiss the charges and relase him” is paramount lo the Manual. The UCMJ’s statutory requirement trumps the regulatory
requirement of the R.C.M. (by’ which the President promulgates regulations pursuant to statute). Therefore. counsel always must be prepared to defend against an 
Article 10 motion. TheM d provision remains valid but not controlling. TheW a y  Burton speedy trial rule i s  dead. Although 90 days and “even longer pen­
ods of delay’’ iue often justitlabre, “[w]e happen to think that 3 months is a long time to fangoish in a brig awaiting” trial. and an Article 10 motion would lie 
”where it is established that thk Government could readil e gone totrid I /much sooner.’’ United States v. Kossm. 38 MJ. 258.261 (C.M.A.1993). ovemling 
UnitedStatesv. Burton,44C.M.R.166CM.A.  1971). , I , 
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Culers or color charts should be placed next to’items.157Many 
exhibitstan  be reproduced before trial, at which point the bial 

e record to permit subdtitution 
ions,,’andactually p 

substitutes to the judge for v k i n g  a<d admission.15 
I / ’  I . 

Turn Around Errata Quickly 
I / I 

Counsel need to realize the significance of their re 
the record, but must not be consumed with editing it. Unlike 
congressmen and the Congressional Record, counsel do not 
have the privilege to “revise and extend” their remarks. All 
Counsel discover themselves having said something they 
regret or whicb they sould have said better. Better to learn 
from-it than to struggle,with,trying to alter .the record. I n  
reviewing records, coun hould concentrate on their,argu­

rts of the trial that could 
ntry of pleas, return of findings, 

sentencing. They also should correct significant misspelli 
hnical terms are accurate. 

. L , 

’ Monitor Court Rkporters 

#Report& have the curse ana advantage of holding jobs that 
are highly ,quantifiable. Set a standard of page production to 
which reporters will be held accountable. A standard should 
be flexible enough to account for many variables, such as, 
inarticulate speakers, the use of interprefersapd highly 
cal testimony: A typical reporter,should be able to 
about eight pages of testimony per hour spent typing, or about 
forty record pages per day. Chiefs should monitor not only 
reporters’ page production but also t ality of their work. 
Reporters need to‘use spell check o ult counsel before 
taking a guess at spellings and acronyms (as previously noted, 
counsel $hare responsibility for the accuraky of *record&). 
Chiefs should review records and efita,  watching a reporter’s! 
accuracy and efficiency closely and providing extra guidance 
and training for new or strugglingreporters. 

, I 1 . I * ( I
Id not operate on a rigid “first-in first-out” 
ltation with the lead reporter, the chief should’ 

consider the number of records in proc&s as well as the near­
term docket. It is often more efficient to brine to comdetionY 

one or several guilty pleas before tackling aprotracted contest. ,, 

Furthermore, in  jurisdictions kith several court reporters, 
strongly consider using reporters as teams. This is especially 
easy in the era of open-mike reporting, in which reporters are 
not beholden to their voice tapes. Although’thereporter actu­

ally present fgr the testimony should be marginally better pre­
pared (because of presence in court, anticipating m o r  and 

P 

to alter will be the clerhency rvmmtindation, if any, and this 
is more likely to be included ‘ih the addendum than in the PTR 

r Pre-Position Promulgating Orders 
8 1 ‘ ”  1‘) ;  ‘ > >  I j t  , ’ I ,  ~ 

The $osttrial clerk should kdrafttie promulgating’&der 

ultaneous hith draftlng the PTR. ‘he information id‘most 


fresh at this time, and the important tedium of reading the 

that charges are not dismissed or pleas 


ve to happen twice. The “prom order” 

tinized by the legal administrator and the 

bonditions so that bq’finalaction’by’theCG, 


the order can be published.”Shipment of the record becomes a 
priority on approval by the convening authority, so drafting 
the prom order at that time is dangerous for two reasons: ( I )  
i t  is  a time consuming process that will delay shipment of the 
record, and (2) drafting it in haste greatly incre 
prpducing an incorrect document, triggering t 
and embarrassment of generating a correc 
Clerk’s office spots an error.159 

‘ carefully Supervis’e Preparatib 

Ensure that DD form 4 9 G t h e  “blue cover” of the record 
of trial-accurately reports the processin ime, and that any 
defense delays are reflected in the rem 
ported by allied papers orlapproved on 
also should ensure that the DD Form 494, the Court-Martial 
Data Sheet, is  accurate. The trial counsel should fill out the 
first column, followed by the posttrial clerk under the chiefs 
supervision. To avoid incurring the wrath of the Clerk’s 
office, double check the entries, ensure that slashes and not 
check marks are used, and that the answers in the convening 
authority’s column are consistent with the trial counsel’s 
entries.160 

‘S7Anexcellent source of guidance in this m is on unofficial document entitled. “The Clerk of C o u n ’ ~Notes on Post-Trial Administrative Processing of Courts-
Martial;’ by Mr. Fulton. the Clerk of Court, U.S. Army Judiciary (Oct. 19 ilable from the Clerk‘s office. 1 I 

IsROrdinaryphysical evidence-such as,weapons and drugs- well a idence. can be photographed a e Md the substit 
accepted on the record. It will help move !he m e  quickly aftertrial, endearing the coqmel to reporters and ciL.e prooessorr. a d  permitting them to 
future cases. 

159The promulgating order is another exceedingly technical document that must be drafted with great care. It i s  the actd  ret@ of the xcused’s pnviction and 
must be perfect. Sources to consult include appendix 17 of the Manual, occaqional Clerk of Coun notes, and an lrnofficial but helpful document entitled, ‘pe.cklist, 
for Preparing and Reviewing Summarized Initial Court-Martial Promulgating Orders.” produced by ,the Clerk of Court. United States Army Judiciary (23 July 
1990). 1 / I , 0 

‘W‘heDD For&b94 i s  rife with am er thep accuntely, using logic that dicmtes & if m y  
p m  of the answer is,“no”then the answer to the entire question i s  “no.” For example. questlon 45e asks (referring to whether the pTR was served on the defense 
counsel), “If no, did the accused waive in writing the right to submit matters and was the action taken subsquept to the written waiver or did the time periods pm-, 
vided in RCM I 105(c) expire before the convening authority’s action?” 
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p’ 

1 Get the Record out the Door 

The last bean that USALSA counts is the time from “action 
to dispatch.” A well-ruh office should be able 10 dispatch a 
record within twenty-four hours of CG action. The blue cov­
ers should be pre-positiohed with computations already made, 
and only the date of CG’actionto be added. Clerks should 
know how to post the relevant papers, get the SJA’s signature, 
and package the records. An advantage, especially in 
OCONUS jurisdictions, which are at the mercy of -0s. is to 
get legal clerks appointed as mail control officers, enabling 
them to deliver materials directly to the AP0.16I 

Listen to Your Warrant Officer 

Warrant officers (legal administrators) ultimately sign for 
the convening authority in  promulgating the result of trial. 
The prom order is the actual record oficonviction, and one of 
the most ‘important documents in the court-martial process. 
The Warrant officer should scrutinize these carefully. 
Although the chief should become familiar with the resources 
provided for drafting prom orders-so that he or she can 
check the clerks’ work-defemng to, or at least seeking guid­
ance from, the other “chief’ on details of wording makes 
sense.162 Warrant officers often do-and should-adopt a 
near proprietary interest in documents that they sign. 
Although helpful, their inclination to scrutinize should not be 
exploited by criminal law clerks or tempt them to perform 
slipihod work with the expectation that the warrant officer 
will’clean up after them.’ This advice applies to referrals as 
well, but posttrial matters are especially complex and subject 
to arcane rules that have no relationship to one’s skills as a 
lawier; let the warrant educate you. 

i 

Do Not Bargain for Time 
I 

Processing time retains high visibility in the JAG Corps, 
but it should not be a factor in assessing the acceptability of 
offers to plead guilty or clemency. A defense counsel’s 
pledge to “eat the time,” should have no bearing on a proper 
sentence limitation or whether an accused should return to 
society sooner than a judge or panel recommended. Defense 
offers to swallow processing time in exchange for posttrial I 

clemency must be unambiguously rejected: but as a matter of 
course, counsel should not be in the positio 
trade for statistics.163 

. . 
8 ,  

The frushation with pracessing time stems in part from the 
inability to quantify the unquantifiable: the quality of justice! 
Nothing guarantees.that those ranking first in the standings are 
dispensing the best justice. Processing time can be an indica­
tor of efficiency, and efficiency is a criterion for assessing the 
quality of justice. “Justice delayed” can be less meaningful 
for all partiles, TfieACMR recently chose to “caution supervi­
sory judge advocates against over-emphasizing the impor­
tance of court-martial cessing time to their staff judge 
advocates.”164 Trial p ants should not over emphasize it. 
Chiefs of justi itioned to ensure ‘that‘i‘t is placed 
in its proper c 1 that counsel are spurred to move cases 
expeditiously, but h a t  important or unavoidable delays are 
memorialized and explained adequately to supervisors and 
other interested parties. Again, the government‘s objective is 
to seek justice. Sometimes doing the right thing also means 
doing things that slow cases down and, thus,,increase process­
ing time. The chief cannot let the processing time tail wag the 
justice-seeking dog, nor can he set a managerial or leadership 
tone that winks at doing so. 

Counsel Commanders, GuardAgainst Command Influence‘ 

As any collector of military justice truisms knows, “com­
uence is the mortal enemy of military justice.” Most 
ers, especially senior commanders, appreciate the 

obvious points aboui command influence: they may not dic­
pte or influence a,particular result, and may not intimidate or 
influence witnesses or “work the system” so that a particular 
offender or class of offenders is treated i n  a certain manner. 

DoNot Commit Commyd Influence 
I )

A chief of justice must understand that counsel may be 
f command ,influence and that intermediate 
ers may be especially susceptible to corn: 

mand influence, both as actors and as the objects of it. Trial 
counsel owe commanders their candid advice, including rec­
ommendations as to disposition of offenses. They also are 
good buffers between junior and senior commanders, because 
they can discuss possible disposition more openly without the 

ommand influence. However, coun­
ut the extent to which they pursue a 

particular disposition of a case, especigly when pushing for a 
harsher disposition than a junior commander is inclined to 
pursue. In these circumstances the counsel themselves, espe­

161.Sez AR 25-51 for details on appointment of soldiers as Official Mail Managers. I t  can be accomplished in overseas jurisdictions with a memorandum from the 
SJA. Some areas m y  q u i r e  the soldiers to complete training before certification. 

_ _  
1aUltimately. drafting of the prom order is something of an art, because no absolute right or wrong to the condensation of specifications is required. The wording 
should be m e .  but sufficiently specific to put others on about the nature of the offenseand to protect against double jeopardy. 

l63ln United States v. Giroux. 37 M.J. 553 (A.C.M.R. 1993). the defense made P “conditional offer for delay” in which it offered to accept responsibility for, 
increasing amounts of processing time in exchange for increasing amounts of clemency for the accused. Although the government intended to reject the condition­
al aspect of the delay (and effectively did so by granting less clemency than the defenseexpressed contingency). its mere approval of one of the delay periods, 
without express rejection of the defense condition, created an ambiguity that the ACMR clarified in the accused’s favor despite its “strong recommendation” that 
SJAs “not entertain agreements of this nature in the future.” Id. at 556. 

6 

‘-Id. at 556. 
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cially, when perceived to& agents of higher authority, may 
foster command influen~e.~6~,r: ,~I11 ykii .LI I,! 

’ e < ’ Perceqti 
J t  . 

may well be afoot 

, Reign i n  Commanders 
1 ;  . ! _ > I . - ,  I I ’ ! 

mendations and, in extreme or repeated cases of poor judg­
ment-such as, a string of light Article 15 punishments or 
inappropriate exercise of Article *I5 .authority-the senior ! 

commander may withhold or curtail[the subordinate’s UCul 
authority, itself a corrective measure.’“ While a case is 
pending, a commander must be scrupulous not topmrnent on 
its merits. Although commanders have the right to,theirlopin­
ions, they do not have the ight to express them openly bfqr,q 
Fial. ,The reason i s  that those who hear their comments may, 
reasonably perceiye that they should.not support or testify;on 
behalf of the accused. “Sipctionsfor.violating this rule can be 
extreme. An alert counsel Should be a party tq p thorough trial 
level exploration of possible command influence fo,qvoidhav­
ing to reconstmct the problem later and avert a ,moredrastic 
solution on appeal.167 I (, , II 

Tell Thep What They ,Can Po” 

CommanderS,want to,Raye an impact,in the juqtice area. 
Most of lhem p.utl gre$ stock in the UCMJ,as undergirding 
military &scipIirle, andithey,do not klieve that the Aqnyiq 
emphasis on leadership and ,Fentoring should exclude discus­
sions relating to justice. sf a commander canAadvisea subordi­
nate on the b F t  way,,totake a hill or to  aim mortar fire, hen 
thecommander can and should be permittedtq,Founsel on the 
appropriate levels of punishment, choices pf punishmentr and 
other issues relating to dispqition of cases. 

, I S  n’ I 

When coaching commanders on the tightrope betpeen men, 
toring and unlawful influence the emphasis should be on 
“unlawful”Jinfluence., Corpmanders may and Should develpp 
(and therefore “influence:’) their subordinates. n e y  should 
do so, however, in a measured manner, perhaps monitored by 
a JAG. After a case is disposed of, for commanders to,share 
their thinking with their subordinates is appropriate and desir:, 
able. Commanders should eqplain why, for example, they: 
supported a general court-martial in  one instance while in 
another a field grade Article 15. Commanders should point to 
specifics about a case that help subordinates build their own 
philosophical and analytical constructs-why, for example, 
one soldier’s record merited a largely suspended punishment 
under ,4rticle 15 while another was given a “chapter 291’ (&ti;, 
cle 15 plus chapter 14) for similar conduct; why the good 
record of another soldier was irrelevant in light of that sol­
dier’s felonious conduct. The process of explaining philoso­
phy is critical to the development of junior officers and is not 
unlawful command influence, because it is not designed to 
coerce junior comrpanders or affect disposition of a particular 
case. It enlightens a junior officer about a senior officer’s per; 
spective. Because there always can be an arguable subtext to 
such mentoring-that is, that “you will do in the future as I 
did in these cases”-it is best accomplished in a semiformal 
or structured setting, ideally in the context’of an officer pro­

-


7 

, I 1 i / I  I 

,36 M.J. 723 (A.C.M.R.1992) (indication that chief of justice, deputy SJA. and SJA indicated to ductant special cou i  
authority that case would be “sucked up” to GCM level if he pursued more modest disposition resolved in favor of government, but clearly indicated t 

command influence). See also United States V .  Hawthorne, 22 C.M.R.83 (C.M.A. 1956). I 1  ‘ , I 1  
1 , I / I 

l66AR 27-10. supra note 12. para. 3-7c. 

167The most common sanctions are precluding the government from offering sentencing eviden ing defense sentencingwitnesses. See, e.g., 
United States v. Clemons, ACMR 910182 (A.C.M.R. 16 Sept. 1992) (unpub.) (battalion commander’s “counselling” of subordinates regarding trial testimony 
improperly chilled the witnesses; no relief on appeal because of substantial efforts at lrial to counter the effects, including wide defense latitude in calling and 
examining witnesses, and permittingaccused to say what he believed other witnesses would have said). 



fessional development class attended by a trial counsel, who 
can answer questions and foster discussion. Use the JAG 
School’s “10 Commandments‘of Grktmand Influence” as a 
teaching tml.la 

Finally, appeal to commanders’ self-interest, not in only 
retaining their jobs and staying out of trouble, but in ensuring 
maximum troop loyalty so that they are maximally effective. 
Disciplined soldiers are better soldiers. Soldiers who believe 
that their commanders enforce discipline eventy .aremore like­
ly to be trusting and effective. Colonel Wiener addressed this 
sentiment in 1978: . I 1 j ’  

[Jlustice and discipline in the military are 

indivisible, because, as everyone with troop 

experience has known since the beginning, a 

unit subjected to injustice is ’boudd to bk ” 


undisciplined. Hard, even harsh treatment 

in difficult situatkons is und 

when fairly administered, and 

acceptable, , But unjust treatment is certain 

to destroy morale and hence military effec, , . 

tiveness. In short . . . justice and discipline 


,	are one and insepara military com­

munity.I69 


h Concludon: Keystoaes’of the System 

No single actor is indispensable to the 
tem. The combination of roles of ts ensures 

p 	its fairness apd effectiveness. No one i s  better equipped to 
make a difference on more levels, however, than the chief of 
justice, hence the position as keystone of the system. The 
chief must be an efficient bureaucrat, insightful analyst, and 
honest advisor. The chief must supply candid, ayurate 
appraisals of cases to the:SfA and command, must coach and 
lead counsel, and must communicate clearly and honestly with 
the defense community. The dhief must set a tenor of integri­
ty while aggressively protecting the community and crime 
victims. The chief may fill all of these roles well, regardless 
of the experience he carries into.thejob. Sufficient resources 
exist to enable the chief to master the technical aspects of the 
job. With a confident willingness to draw on all experience, 
not only that received at counsel table in courts-martial. the 
chief can effectively meet the only g a l  job requirement: to do 
justice. 

I I . -, 

I 1 ’ +AppendixA 1 I .  r 

t: Prosecution Memo 

MEMORANDUMTHRU 

CHIEF OFJUSTICE 
I ,

DEPUTY STAFF JUDGE ADVOCATE’ 
FOR STAFF,JUDGEADVOCATE 

SUBJECT: Prosecution Brief, UN STATES vi Soldier 
Name, Unit 

senting a short version of Ye 
the purposes of chdges, spec 
sis. 

2. Specific offeuses and Evidentiary Considerations: 

CHG ART SPEC GIST OF THE OFFENSE MAXIMUM PUN-
ISHMENT 

1;; 1 ’: I , I 

a. Elements and Form of Proof: I 

(1) List each element separately, followed’by the evi­
dence that the counsel anticipates will be used to prove it. 

b. Potential Defenses: Forces counsel to c 
the case. Rarely should a “none” be entered here. 

c. Mitigating Evidence: Compassionate or other factors 
that may mitigate punishment. Again, forces counsel to delve 
into the circumstances of this particular crime, as well as to 
check out the background of the soldier and victims. 

d. Other Evidentiary Considerations: Difficult or novel 
evidentiary issues-such as privileges or hearsay hurdlts-ds 
w problems unique to the case or jurisdictiq 
w unavailability or PkSS interest. 

: I  

3. Unresolved Aspects of Criminal Investigation or Legal 
Preparation: Gives those reading the memo a sense of coun­

i . 

red by the Criminal Law Division, TJAGSA. capsulizes t 
contained in outlines gerferatedby TJAGSA. im IOCommandmenlsCommand Influence are a5 follows: 

i 
3 ) 

I .  The Commander May Not Order B Subordinate to Dispose of a Case in a Certain Way. I 
2. m e  Commander Must Not H a 4  an hflexible Policy on Disposition or Punishment. 
3. TheCommander. If Accuser, May Not Refer the Case. 
4. The Commander Moy Neither Select Nor RemoveCOWMembers in Order to Obtain a Particular Result in o 
5. No Outside Ressures May Be Placed on the Judge or Court Members to Arrive ot a Particular Decision. 1 

6. Witnesses May Not Be Intimidotedor Discouraged From Testifying. 
‘ ’ 9. The Court Decides Punishment. An Accused May Not Be Punished Before Trial. 

P 8. No Person May Invade the IndependentDisnetion of the Military Judge. 
c ‘7 ::I J9. Commanders May Not Have an Inflexible Policy Toward Clemency. 

, 10. If a Mistake is  Made. Raise the Issue Immediately. 
I 

l@Wiener,suprunote 85,at 18-19. 
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sel's progress, sense of work remaining to be done, or steps 
skipped or assumed. 

a. Level of Trial: 

b. Probable Sentence: 
, i,' 

c. Minimum Acceptable p.i.k'Te&k ' sel must come 
on line with a recomme tion. Chief, deputy, and SJA then 
commknr here. a ' 1  

( , I !  \ L 

d. Alternate Disposition: Whether chapter IO, partial plea, 
unusual disposition such as general officer letter of reprimand 
or Article 15 should be considered. 

f. SentencingConsiderations: 

(1) Personnel Records!' No adversefecords!' ' 

':, \f2) 'Priorconviction: None. ' t ,I; 

( 3 )  Aggravation: Counsel must begin to 
cific facts about this case that are aggravating. ,, I 

(4), Eitqnuation: Excuses, consideratjons, +at defense
' I '  _ I / _  . _ Imight argue. , I 

, 
i (1-1 I T  8 ,  ' ItI L  


( 5 )  ,Duty Performance: What does command NCO 
j rchain say about this soldier? 

t , '1 , 

(6) Soldier Profile: BASD. MOS, GT, family, depen­
dents; anything else from the soldier's kcord sthat describes 
the total person. I .  1 F 3 ' 1 

' 6  7 

4 p''AfipendixB i 
, 

ining Plan ( 

1 r 

, I i . I  

I ' I  

' 2. MCM, not counting appendices. 

3.  Criminal law notes and articles in last twelve issues 
of TheArmy Lawyer. 

1 ' 1 '  ' 
5 .  ;Mas view of the Supreme 

CoCq's crimiijal c L I  I 

6. ' All Advoc&gvSuppleme f r o i  "CAP Memo. 
' ' n file of them. 

7. Five sample 3ID prosecution briefs 
exemplar file in Wuerzburg. 

8. Threeisamplecase files provided by chief, criminal 
law. 

I
9."A 

I 17 -IO: AR 27-10, chapters 1 ,  3. and 5; 31D Supplement to 
AR27-10. , , I  < \ I  

f ,  ! 

1 1. USAREUR Regs. 
1 I / / . '1 * 

c j 12. AR 635-200,chapters 1-3,:IQ 13, 14, andJ3, . 

13.qAR 27-26(Professi sponsibhity).
' A 


I 

1 J i 

a1 Reports Crkd books). q 

.L. *, I 2. Digests for h4Js. 1 ,  t 1 1 1  

,,is 
s L ' !!. I 

'Milest&& ' '  L ! 
, :3. Saltzburg,et ai.,Military Rules of Evidence. ~ , 

d l  ;! I L ( ' j 3 1 d  8 I I  J l  ' : e .  : 8 4. Imwi nkelried, Evidentiary Foundations, , 'I, 

1. Preferral of Charges (date) 
2. Notification to Accused (date) 

rges to S a C A  [date) 
by SCMCA (date) 

5.  Transmittal of Charges to SPCMCA (date) 
6. Appointment of Article 32 IO (date) 
7. Article 32 Hearing (date)
8. IO'S report to SPCMCA.(glate) 
9. Transmittal of Charges to GCMCA (date) ',. 
10. Pretrial Advice to GCMCA by SJA (date) 
1 1. Referral of Charges (date) 
12. Service of Charges on Accused (date) 
13. Docket Case (date) 10. Materials from most recent Criminal Law 
14. Trial (date) New Developments Course. 

r r ,  1 1 ,  
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. L 
11 Materials from most recent Military Judges Course. H.Write, practice, and deliver a sentencing argument. 

. .  1 , ,  , . 

12. Recent dockets, pretrial and posttrial case status Case: U.S. v. . 
reports. Date: Co-counsel: 

13. Criminal law files in your office, guided by crimi- I. Write a prosecution brief. 
1 law NCOIC. . J  d 

Case: U.S. v. . 
Date: Co-counsel: 

11. Milestones. 1 

J. Prepare and conduct voir dire. 
Each of the following events will be preceded by discus­

sion, coaching, and assistance from the senior trial counsel - Case: US. v. -. I* 1 - 1 


(STC) or chief of criminal law, and followed by a debriefing, Date: Co-counsel: 

discussion, and critique from the STC or chief of criminal 

law. The STC or chief will determine that the training goals K. Prepare and examine a merits witness in a contested case. 

of one milestone are met before certifying the counsel for the 

next step. Some steps-such as, D and E, H and I-could be ,Case: US. v. . 

accomplished in the same case, depending on the assessment Date: Co-counsel: 

of the supervisor and the needs of the office. Ideally, howev­

er, the greater number of cases it takes to complete the steps, ' L. Introduce a piece of evidence through a witness in a con­

the more experience the counsel will absorb, and the better the tested case. 

counsel will be able to concentrate on mastering each compo­

nent of the trial process. 6 '  

Case: US. v. . + * ' 


Date: Co-counsel: 1 9  

A. Prepare and recite the boilerplate in a guilty plea. 

Case: U.S. v. ' .* M. Cross-examine a defense witness in a contested case. 
> I 

Date: Co-counsel: d k e ; 5 u.s. v. 
I :- : 

B. Draft and supervise the preferral of chargki. , ,  $ 1 .  

I / * , I 

c k e : q ~ . ~ .' . I , 

N. WritelTkhearse, and deliver a closing &ament in a con­v. tested case. , Date: ' ' ,\, 7 

I _ 1 .Case: US.'V. .'C. Represent ;he government at an Article 32 investigation. Date: Co-counsel: . . 8 $ 1  

. . ~ ., 

Case: U.S. v. . 
Date: Co-counsel: 0. Deliver a closing and rebuttal argument in the same 

contested case. 
,mark, and introduce pro nce in.a I C  

, .  
, I 

Case: US. v. .' . I I ! I  I 

Date: Co-counsel: ' I  rite, rehearse, and iver an opening statement. 

I , ' 
E. Prepare,rehearse and examine a government s Case: U.S.3.' . 

witness in a guilty plea. Date: Codcounsel: 1 

/ ICase: IJ.S 4. . Q. Prepare jury hhuctions for panel case. I .  

Date: Co-counsel: . 

I 

ulation of fact for a guiltyl 1 

Case: US. v. . R. Prepare a trial notebook for a guilty plea. 
Date: Co-counsel: - -

Case: US. v. . 
G. Cross-examine a defense witness in a g : Co-counsel: 

i - I  1 ,  
I 

Case: U.S. v. . S. Act as lead counsel in a guilty plea in which assiswt TC 
Date: Co-counsel: is either a more experienced prosecutor or a senior trial 
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, counsel. +Receivedebriefing and critique from a senior 
trial counsel or the chief, criminal law. 

' J L 


Case: U.S. v. . 
Date: Co-counsel: 

. I  
T. Prepare a trial notebook for a contested case. 

I 

Case: US. v. . I 
Date: Co-counsel: 

d 1  [ : I /  I I , . : .  t. 

Environmental h w  Division Notes , 
Recent Environmental Law Developments 

The Environmental Law' Division (ELD), Unitedhdes 
Army Legal Services Agency (USALSA), produces The Envi­
ronmental Law Division Bulletin (Bufletiti),Mesigned to 
inform Army environmental la* practitioners .of current 
developments in the environmental law arena. The Bulletin 
appears on the,L,egal Automated,Army-Wide @ylletin,Board 
System, Environmental Law Conference, while @rd copies 
will be distributed on a limited basis. The content of the latest 
issue (volume 1, number 1 1 )  is reproduced below;) , 

. C .  : 1  
Resource Conservation and Recovery Act ( R m A )  

A t 

On receipt of a Notice of Violation (N 
ronmental Protection Agency (EPA),sta 
ties, the installation environmental law specia 
ensure that all administrative rights are preserved. This 
includes answering the oomplaidt: raising defense& and 
requesting a hearing in a timely manner. Be aware of differ­
ences between EPA, state, and local procedures. If penalty 
computation worksheets or inspection {eeports,are not provided 
with the NOV, a Motion to Compel their discovery should be 
filed with the Answer. ,This approach ,is necysary ,as a result 
of the experience with several EPARegions not providing this 
vital and basic information in a timely manner. n talla­
tion ELS should coordinate with the ELD, gll the 
MACOM ELS, in all cases where a fine is dssessed. Captain 
Cook. 

I, . I  I ; ' F  

I U. Act as lead counsel in a cdntest in whibh assisfed by a sen­
ior trial counsel or the chief, criminal law. Receive 

I r l i i  L-debridfing/critipue from chief, criminal law; i.I 
/ 

Case: U.S. v. . 
-, i,$ate:sl 6,1~o-counsel: 

V. 	Contribute one document to 
source Book. 

Item: 
re: 
\ 

The United States Army Environmental, Hygiene Pgency 
(USAEHA) has prepared a guide to assigt installations in 
meeting the requirements of the new CAA Title V Operating 

it Assistance,G@e, or ­
ritten ahd an excelfent 

source of information for attorneys and technical.personnel. 
For a copy of the guide, contact USAEHAI'Aif Pdlhtion 
Engineering Division,Al": Lisa Polyak. Aberded'hoving 
Ground, Maryland 21010-5422, or,com­
mercial(4IO)671-250913954. J 1' 1 

Installation CAA ComplianceStaius 1 '.'H2 I 

k03 ' 

Most Army installations will have to submit an application 
for,a Title ,V operating permit no later than November 1999.1 
The responsible official-who in most cases will 'bethe instal­
lation commander-must certify compliance with all applica­
ble CAA requirements in the application .grid .annually 
thereafter. At a minimum, states mustJequire that rqmnsible 
officials certify that "based on information and belief formed 

nable inquiry, me statements a 
[application form or annual, 

tion] are true, accurate, and complete."2 A false or negligent
certification is subject to civil and criminal penal 
quently, as part of the Title V planning process, 
must carefully evaluate their current compliance status and 
either remedy an? no~compliance liqg an applica­
tion or fully reddtifthk noncbmplia 'lpphcation and 
include a compliance plan and schedule. Army installations 

. .  
'See Environmental Law Division Notes,Army Guidance on the General Confomiry Rule, ARMYLAW.,Sept. 1994, a 33. 

J ( I 
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I
I 

include a compliance plan and schedule. Army installations 
should be conducting this compliance evaluation now. In par­
ticular, installations should ensure that they have met New 
Source Review and Prevention of Significant Deterioration 
(PSD) program requirements in constructing and modifying 
emissions sources. 

t 

Regulqtion of Air Emissionsfrom Open 
Burning and Detonafion of Explosive Wastes 

The CAA does not specifically address air,pollutant emis­
sions from the open burning and detonation of explosive 
wastes. Rather, such emissions are currently regulated by the 
EPA and states under regulations implementing the Resource 
Conservation and Recovery Act (RCRA),3 Miscellaneous 
hazardous waste management units (“miscellaneous units”) 
must “be located, designed, constructed, operated, maintained, 
and closed in a manner that will ensure protection of human 
health and the environment,” including “prevention of any 
release that may have adverse effects on human heal!h or the 
environment due to pigration of waste constituents in the air. 
.. .”4 Consequently,the impacts of miscellaneous units on air 
quality must ,tie addressed in the RCRA permitting process, 
Additionally, piscellaneous units are subjecl to state haz­
ardous air pollutant laws and regulations. Finally, emissions 
from miscellaneous units may ,ksubject to the requirements 
under the new Title V Operating Permit Program. Major 
Teller. I j  

:, Ehviroknental Audits 

The EPA is considering revisions ,toits 1984 Audit,Policy 
and held a public hearing ondJuly 27 to hear what industry, 
government, and ~nvironmenpl,advocacy groups wanted to 
propose in the way of changes. n e  approximately 400 per­
sons in attendance heard industry representatives say that 
audits should be privileged. Industry’s concern is that unless 
companies can be sure that regulators will not use audit results 
to seek civil or criminal sanctions for,environmental viola­
tions, firms will be discouraged from conducting voluntary, 
compliance audits. The EPA does not presently consider self­
assessments to be privileged. Colorado, Indiana, Kentucky, 
and Oregon bave varied “audit shield‘’ laws. One approach is 
to make the shield law a rule Df evidence only: prosecutors 
could not introduce the audit results as evidence, but could 
prosecute the violation using independently obtained evi­
dence. Ten other states are considering similar types of bills. 
Because the EPA is not bound by these state statutes, howev­
er, no guarantee of a self-assessmentprivilege exists until the 
EPA modifies their policy. Mr. Nixon and Captain Cook. 

Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) 

CERCLA Reauthorization 

Congress continues to make progress in reauthorizing the 
Superfund. Passage this year remains a possibility. Of partic­

3 

ular interest to federal facilities is a discussion of the state role 
at federal facilities. Some in Congress want to ensure that 
states do not use their proposed remedy selection authority to 
seek “gold-plated” remedies at federal sites. Another issue 
involves dispute resolution. The Senate bill calls for an infor­
mal dispute resolution process, followed by arbitration. The 
House bill gives the state governor-in those states with an 
authorized cleanu m-the power.,to is 
determination. Mr 

Maintenance > <  

On 26 April 1994, President Clinton signed a Memorandum 
for the Heads of Executive Departmentsand Agencies encour­
aging environmentally and economically beneficial practices 
on federally landscaped grounds. It calls for the establishment 
of an interagency working group to provide implementing 
guidance to federal agencies. The memorandum, part of the 
National Performance Review, recognizes that the federal 
government owns and landscapes large areas of land, afford­
ing a unique opportunity to provide leadership in developing 
practical and cost-effective methods of grounds maintenance. 
The memorandu following five priorities: 

I .  u s e  tegiona~~ynatives&ies; 
, I * 

‘Use, or promote construction 
. practiceo that minimize adverse effects on I 

natural habitats; 1 :  
1 ‘” , 

3.‘ Seek to preve tion-such as, by 
reducing use of pesticides and fertilipcr5; , f 

4. Implement water efficient practices; and I 

or demonstrations, t i 
I 

guidance. 

Guidance from the interagency working group, which will 
be chaired by the Federal Environmental Executive, is due by 
April 1995. Agencies must, to the extent practicable, incorpo­
rate the guidance into thei seaping programs by February 
1996. 

1 i :  

Installations should examine their aping programs to 
ensure that action being taken before the guidance is promul­
gated is consistent with the President’s priorities. This will 
save time and funds when the guidance is issued. Major 
Fomous. 

t 

n 

ers and Opemtorsof Hazardous Waste Treatment, Storage, and Dis ,4ocFRpt.264(i994). 

I 
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A Practice Notes 3 ‘ ~-

The new Manual for Courts-Martial (Manual) is due out in 
October 1994. A smaller paperback version that uses the elec­
uQnic publishing format will replace the large maroon binder 
that has been the Manual’s hallmark s i  

1 will be lighter an 
will be updated inore frequently becadse it will be reprinted in 

ur. This eliminates the need for 
. I 

r [ , E l  

serves as executive age Committee on 

Military Justice, which 

the services Fhich together propose Manual changes to the 

President and Uqiform Code of Military Justice changes to 

Congress. The Joint Service Committee endorsed the Army’s 

effort to see how the Manual could be improved, taking 

advantage of ex 

more user friend1 


Total c&t savings bf hhe A ~ U Z U Q ~ 
will‘bZ about $2 million 

Colonel Borch: 

Revision of Army,Regulrrtion 27-14 

August 1994 with an effective date of 8 Septembef 1994. 
Army Regulation 27-10 is available through normal disttibu­
tion channels. 

2 , ‘  I ‘ ’ 

.I# 

I39 M.J.158 (C.M.A. 1994). 

I’sSchoot ’ ’ *‘ 
rc 

Idaho v. Wright Is Not Applicable to 
Residual Hearsay Statements Made by a 
Declarant Available for 

In United States v. McGrath,’ the United States Court of 
Military Appeals (COMA) resolved a longstanding question 
conceFning the standard for admissibility of residual h e a d y  
when’the declarant is available for confrontation. In an opin­
ion’by 1,udge Cox, th4,COMA held that where the Confronta­
tion Clause is not at {issue,a court may ,consider all relevant 
evidence at trial to detehine whether a hearsay statement 
exhibits the “guarantees of trustworthiness” necessary to satis­
fy the residual ’hearsay rules and Military Rules of Evidence 
(MRE)%M(b)(5) and 803(24).2 In the absence of Sixth 
Amehdment confrontation issues, the COMA’viewed the 

!+ analysis as a pure’rule of ,evidence question. 
Accordingly, the’COMA declined to apply the Supreme 
Court’s hording, in Idaho v. Wright? that a’hearsay state­
ment’s reliability may be established only by considering the 
circumstances that surround the making of the statement V IandI I 

not by reference to other evidence at trial. 
1 

As frequently seems to be the case, the facts giving rise tb 
the residual hearsay issues considered in McGrath involved 
child sexual abuse. The ‘accused, Technical Sergeant 
McGrath, was convicted ofmultiple sexual offenses perpetrat- ­s natural’ha~ghterwqle she ‘wasbetween the ages of 

Iahd fourteen.4 In jynd 1989, the victim made two 
sworn statements to Air Force investigato 
ached’ s  misconduct, which occurred in (3 
preceding year and a half. When investigators confionted the 

d, hedxecuted a six- e, handwritten confession. 
1 1 

{Athis judge-alone trial, the accus& moved to suppress his 
confession arguing that in the absence of the victim’s testimo­
ny, his confession was uncorroborated and inadmissible under 
MRE 304(g).5 The victim then took the stand, identified her­
self as the accused’s daughter, and admitted that she had lived 
in the same household with the accbsed until J h e  1989. The 
victim refused to answer the prosecutor’s questions whether 
she had made statements against the accused or whether she 
wished to ‘retract anything from the statements.6 The victim 

at she had appeared only at the direction of 

d 

~MANLIAL United States, MIL.R. EVID.803(24). 804(b)(5) (1984) [hereinafter MCM].FORCOURTS-MARTIAL, 

3497 U.S. 805 (1990). I .. L I  ’ ( i  I ,  

1 
4McGrarh, 39 M.J. at 159. The accused was convicted of carnal knowledge, sodomy, indecent a& and indecent liberties. The Air ForceCourt of Mil; 

affrrmed only attempred carnal knowledge, but otherwise approved the remainingfindings of guilty. id.n.3. 

h 


SMCM, supra note 2. MIL. R. EVID.304(g) provides, in pertinent part, “An admission or a confession of  the nccused m y  be consideredas evidence against the 

accused on the question of guilt or innocenceonly if independentevidence. either direct or circumstantial, has been introduced that corroborates the essential facts 

admitted to justify sufficiently an inferenceof their truth.” 1 1 , ‘  b ’  


6McCrafh. 39 M.J.at 159. 
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a German court and that she had advised the prosecutor she 
had no intention oftestifying against her father because she 
wanted to avoid the potential harm it could do to him and she 
did not wish to hurt her family any more. The victim 
acknowledged, however, that she,had taken an oath in June, 
that she had promised to tell the truth at that time, and that she 
had not lied under the previously-taken oath.’ 

The military judge, over defense objection, spoke to the 
victim in an attempt to encourage her to testify. During their 
colloquy, the victim stated that she did not want to testify 
“because I don’t ?ant my dad to go to jail.”* The victim also 
testified that although she wanted @eaccused to be punished, 
she felt as thougii‘thecharges agiinst the accused were suffi­
cient punishment.’ She stated, “Ifeel’maybe that’s enough, 
maybe he has been punished, ‘cause he knows if he tries it 
again, it would be a whole lot ivorse.”g To the military
judge’s question, “Do you feel if you testified that he [the

ail?,” rhe victim responded, “Yes.”JO I 
’ I ‘  I 

f the military judge’s questionih
opportunity to conduct cross-examina­
defense declined. Ultimately, the mil­
part on his determination. that the 

accused’s FoUfesSion corroborated the -victim’s June 1989 
statements to !he investigators, found the statements reliable 
and received them in evidence under MRE $04(b)(5).” 

Judge Cox began the COMA’S analysis by noting that the 
Confrontation Clause of the Sixth Amendment guarantees an 
opportunity for full and effective cross-examination, not 
cross-examinatio that is effective in whatever way and to 
whatever extent tE:at the defense may wish.12 Although find­
ing that the victim in the instant case was not subjectkd to 
“full and effective cross-examination,” the COMA held that 

8ld. at 161. 

the accused waived cross-examination and thus was not 
denied his rights under Ihe ConfrontationClause,l3 

i 

The COMA next determined whether, in light of the 
Supreme Court’$ decision in fduho v. Wrighf,l4 it was proper 
for the military judge to have considered the accused’s confes­
sion as a corroborating factor in determining the admissibility 
of the victim’s hearsay statements under MRE 804(b)(5). In 
Wright, the Supreme Court ruled that a hearsay statement was 
improperly received in evidence because the trial judge had 
relied i n  part on independent evidence corroborating the 
declarant’s statement The Court reached this conclusion by 
applying the traditional Sixth Amendment confrontation 
analysis articulated in Ohio u. Roberts.15 Wright held that 
only the circumstances surrounding the making of a hearsay 
statement, and that render the declarant particularly worthy of 
belief, are relevant to finding particularized guarantees of 
trustworthiness.16 

The COMA concluded that Wright was not controlling 
because, in contrast to the facts of McCruth, Wright’sSixth 
Amendment confronution analysis applies only where the 
opportunity for cross-examination has been neither provided 
nor waived.” When, as in McGrarh, no confrontation issue 
exists, the COMA refused to read Wright as applying the Con­
frontation Clause to the resulting ‘pure rule-of-evidence ques­
tion” end forbidding reference to corroborating evidence for a 
determination of “equivalent4circumstantial guarantees of 
trustworthiness” under MRE 804(b)(5) and M a  803(24).1* 
The COMA concluded, “[“]e do not apply the prohibition 
against bolstering ‘indicia of reliability’ under Sixth Amend­
ment-Roberts analysis to the ‘equivalent circumstantial guar­
antees of trustworthiness’ requirement of residual hearsay 
under the rules of evidence.”’9 

“MCM, supra note 2. MIL.R. EVID.8W(b)(5) provides. in pertinent part. that where the d e c l m t  i s  unavailable ash witness, the rule against h-y does not 
exclude I I 

[a] statement not specifically covered of the fo&ding exceptions but having equivalent circumstmial guarantees of trustworthiness, 
if the military judge determines that (A) the statement is offered ar,q v i v c e  of a material fact; (3)the statement is more probative of the 
point for which it  is offeredthan MYother evidence which the proponent can procure through reasonable efforts; and (C) the general purpos­
es of these rules and the interest of justice will best be served by admission ofthe statement into evidence. . .. 1 

Mil imy  Rule of Evidence 603(24) is virtually identical, although the availability of the d e c l m t  is  immaterial. See United States v. Lyons, 36 M.J. 183, 186 n.2 
(C.M.A. 1992) (application of MRE 804(b)(5)and MRE 803(24) is the same). 

12McGrorh, 39 M.J.at 162 [citing Delaware v. Fenstekr.474 U.S. 15. 19-20(\985)). ‘ 
“Id. at 163. 

14497 US. 805 (1990). 
( 1 

15448 U.S. 1 , 

I6McGruth, 39 M.J.at 164 (quoting Wright, 497 US.at 619). 

< f 

l8ld 

I91d. at 166. 
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I 1 

Chief Judge Sullivan and Judge’Wlss JeparateJy dissented. 
Chief Judge Sullivan disagreed with the majority’s conclusion 
that the accused waiv~d“ross-examination and ’his right to 
Confront the victim &Cause there was no anding by the miiil 
tary judge that the accused caused ytherYictimlnor1o’testify;at 

Consequently; tde fnllirary judge’s cbn­
used’s confession wasiconstitutjonal error 

in light of Idaho v. Wrighr. Moreovef,’ChiefJudge Sullivan 
opinedqthat the COMA had “constitutionalized”dMRE 
804(b)(5) in  United States v. Hirtes21 and thereby exthded 
Wright’s holding prohibitiag consideration of independent 
corroborative,evidence to a purely .evidentiarylanalysist under 
that rule. Judge Wiss joined the Chief Judge’s dissent stating 
that the showing of reliability thatlis necessary !underthe qwii 
dentiary hearsay rules is the same a$ will satisfy the C o n r  
frontation Clause when the witness is unavailable32 

’ i I : J O #  ‘ I  

The COMA’Sopinion in McCrafh should come as no sur­
prise to practitioners.: In concurring opinions in an earlier 
decision. United,Sfares,P.Lyons,23 Jrldges Cox andCmwford: 
eabh indicated that Idaho v. Wright ’8 holding might,not, 
extend to ciricurnstances where the,witness was mailable for. 
confrontation.??, ,!(Additionally,,NO courts of military review 
already had qugstimed the extent to which .Idaho v. Wrighr 
applied to residual ,hearsay questions.25 One commentator, 
presciently ooncluded recently that “a strong possibility! 
exists”1that the COMA *‘;will hnld that Idaho v, Wright does 
not apply when a ,witness is considered available(for Con., 

I 

I, .* 
k G r u r h  clarifies residual hearsay analysis‘by estahlishing~ 

a bright4ne rule that any relevant evidence may be used to 
assess the trustworthiness of a hearsay statement, under MRE 
804(b)(5) or 803(24), when the declarant is available for con­
frontation. In applying the rule, however, practitioners should 
give close consideration to McCraih’s suggestion that even 

brief of limited testimohJ by a hearsay declarant may beSuffi~ 
ciknt to make a heclardnt available for conftontation pwpoks! 
Mo&avet,rtrial def‘ehse cbunsehhould be aware. that t~failbre 
to 6ms-examine the‘ declatant in such circumstanceswillrlike­
ly result in a waiver of the client’s Sixth’Amendmentright’to ~ 

confrohtation. Major Mach) / ,  Individual ,Mobilization Alrg­
mentee, United States Army Reserve. 1 ’ : ‘ 

I %  I ­‘:i. 1 ’ ” ’  :,: ! 110 (i : I ) > 

In Rice v. Martin Mprrerra Coyp,$?,the Court of Appeals 
for the Federal Circuit (CAFCI recentlv addressed the distinc­. .. 

tian between the cmcepts of allowzibility,and rallocabiliiy .of 
coststh4he context of)& treatment of fineralland Adminis­
trative (G&A) expenses.zB Although the case addresstd the 
allowability and allocation of a tax gross-up expense $a \rea­
sbhably small dbllar value, fact-specific item), the I C O U ~ C ’ S  
ddcision has far-reachhg ramifications inmost, if not’aIl,’C?ost 
Accoun~iqg’Standaids(~AS)~overedcontracts.29 

qacts, the government does ,not reimburse contractors for ;all 
costs that they incur (or, more simply, every dollar they 
spend).3o Rather, the government only reimburses mntrac­
tors for costs deemed “allowable.” Unallowable costs are not 

$ 

zO/d.at 170 (citing United States v. Hines, 23 M.J. 125. 133 (CMA 1986) (Sullivan, C.J..dissenting)). 

2‘See Hines. 23 M.J. at 134. 

22McCrath,39 M.J. at 172 (Wiss, J. ,  dissenting). 

2’36 M.J.183. 188-89 (C.M.A. 1992) (Cox. J, Jcrawf0rd.J..concumnqppini’pns), , 
1 , 1 A I 1  ,*, # I ’  

24111 Lyons Judge Cox stated, in his concurring opinion, “[Tlhe question remains open whether the corroboration rules relating to statements of the unavnila 

ness announced in Idaho Y. Wright. . , are likewise oppl n the witness is available for cp
or is there o lesser standard?” Id. at 188. Judge Crawfo rating facts under the YifluPhearsay excep­
lion are different from the corrobopting facts employed 


. 1 ‘I 

=United States v. Martindele. 36 M.J. 870 (N.M.C.M.R dl i 

2hHudsbn:Using Residual darsay, ARMYLAW.,Nov. 1993, i t s )  lit, I ’ 

27 13 F.3d 1563 (Fed. Cir. 1993), reh’g. en banc, denied, 1994 US.App. =XIS 16251 (Fed. Cic, Feb. 4, 1994). 
. <  - f ‘ : *  ‘ ( J c  ,~ ,:I 5 ,r 

2”The concepts of allowability and allocability, and the definitionsof key terms such as G&A, are discussed infra, 
T r i i  \ \ +  

=The CAS, formerly located in pan 30 of the Federal Acquisition Regulation (FAR), now located in Appendix B. See GENERAL ADMIN.SERVS. ET AL.. FEDER-
AL AWISITIONREO. opp. B (I Apr. 1984) [hereinafter FAR]; see also 48 C.F.R.ch. 99. For an excellent. in-depth discussion of the gene;al‘cAS p&cipl& 
involved in this case, see Stephen T.Lynch. Allocation of Home m c e  fipenres ro Segments and Business Unit G&A QDenses to Final Cos 
Corn. L.J.339 (1993). The discussion in this practice note (and in Martin Marietta Cop.)does not apply to non-CAS-covered con-. 
para. 9903.201-1.for a discussion ofCAS coverage. 

6 4 I, ,v, ‘ 3 s 1 1 t ,A~,\\
-‘OAnincurred cost is a cost identified through the use of the nCCNd method of accounting and reporting, or otherwise actually paid. A commercial (nongovem­
ment contract) definition of incurred costs would include all costs actually paid or properly accrued, but government statutes and regulations limit the definition io 
include only allowable costs. 

unallowable cost’ means any cost which, under the provisions of any pertinent law, regulation, or c o n a t ,  cannot be included in prices, cost-reimbursements, 
or settlements under a Government contract to which it  is allocable.” FAR 31.001. See a1.w FAR 31.201-6. Accounting For Unallowable Costs. 

r ,,[ 
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reimbursed31 ‘ 

The concept of allowability of costs is governed by the cost 
principles22 which dictate whether the government will reim­
burse a contractor for an incurred cost. The basic prerequi­f l  	sites of cbst allowability are: (1) reasonableness; (2) 
allbkabhy; 13) compliancd with the CAS or the Generally 
Accepted Accounting Principles (GAAP);and (4) the absence 
of a specific statutory, regulatory, or contractual exclusion of 
the cost-such as, in DAR 15-301.2 or FAR 31.205).33 More­
over, government agencies have broad authority to disallow 
specific types and amounts of otherwise properly allocated 
costs for various policy reasons.34 I 

Conversely, the concept of allocability-in this case gov­
erned by the CAS-basically involves accounting principles 
and procedures. Allocation involves the measurement, assign­

r chargeability of costs to cost accounting periods 
and ‘cost objdctives35 based on the relative benefit4 received 
(by a cost objective) or some other equitable relatfonship.36 
That a cost is alldated properly or improperly, however, does 
not alone determine its allokability. I 

Generally, the FAR distinguishes between the treatment of 
two major types of costs-direct costs and indirect costs: 
Direct costs, which can be identified specifically with, or 

a particular contract/final cost objective, typically 
include direct material costs (supplies purchased specifically 
for that cbntract), direct labor (manhours spent on that con­
tract), and subcontracts (procurements in support of that con­
tract).37 ‘Conversely, indirect costs, such as the cost of 

r‘ I ,  

I 1 

maintaining a home office,3* management salaiid, or. 
generally, “overhead,”cannot be identified wi 
cost ~bjective.’~Wile direct costs can be a 
to one final cost objective (such as a contract), indirect costs 
cannot. As a result, contractors accumulate, collqct, c 
or record indirect costs in “costpools” for later allocation. 

i t 

General and Administrative expenses, the most familit& 
indirect cost pool, represents necessary expenses for the gen­
eral operation of a business which cannot be related directly to 
any cost objectives. ral and Administrative expenses 
include indirect expen ch b executive offices, executive 
compensation, legal services, an counting services.4’ ‘ 

The sums collected in these i t cost pools are assigned 
or allocated to cost objectives (such as contracts) based on a 
predetermined allocation fohula. There are a broad range of 
allocation methods for G&A, such as: the total cost input 
base (based on the total amount of money expended by the 
contractor in performing all of its tracts); cost of goods 
sold; cost of sales; cost of good nufactured;’or toial 
sales.42 Once the indirect costs are collected in “pools,” they 
are allocated to contracts (or fidal cost objectives) based on 
that contract’s (or final cost objective’s) relative or propor­
tionate share of the base-such as. total cost input. 

Basically, if hnallowable costs are excl,$d from a base­
which serves as the “basis” (or denominator43-n which 
indirect costs are allocated to final cost (objectives or con­

(that is. the total cost input 

E 

I / 


32The cost principles were found in the (PAh)until that regulation was superseded by the 
/ I  . specific 

cost allowabilityexclusionshre now found at FAR part 31. ‘ 
I

i 


33FAR 3 I.201-2; 3 I .204. 

wScc. e&. Rice Y.  Martin Marietta C o p .  53 F.3d 1563. 1569 (Fed. Cir. 1993) (citing United States v. Boeing. 802 F.2d I ,1394 (Fed. Cir. 1986)) (unfunded
Supplementill Executive Retirement Plnn); General Elec. Co. v. United States. 929 F.2d 679.681 (Fed.Cir. 19 . 1 

I , 

35“’&~t objective,’ ps used in .. . [FAR P;ut 3 I] means a function, organizational subdivision.contract. or other work unit for which Cos t  data are desired and for 
which provision is  made to accumulnte and m a s u r e  the cost of processes, products,jobs, capitalized projects, ett.” ‘FAR 31.001. “‘Find cost objective’ . ..means 
a cost objective that ha allocated to it both direct and indirect costq and, in the contractor’saccumulation system, is one of the final accumulation points.” Id. For 
accounting or allocation purposes, individual contracts generally are final cost objectives-meaning simply that, for accounting purposes, the contractor uses indi­
vidual contracts as its “unit”for tracking,collecting, and assigning the cos& i t  incurs (or,more simply, the money it spends). 

Mid. 31.204-4. “’Allocate’means to assign an item of cost. or a group of items of mt.to one or more cost objectives. This term includes both direct assignment 
of cost and the reassignment of a share from an indirect cost pool.” Id. 31.001. I 

“Id. 3I.202. 

%“‘Home office“means an b or h a g i n g  two or m a .  but not n ly all. segments of an organization. . , . It usu 
management. supenkory. or administrative functions, and m y  also perform semibe functions in suppolt of the operations of the various segments’. . , .” 1 Id. 
31.001. 

3mld 31.203. 

40“‘Accumulating costs’ m s collecting cost diunEn an organized manner, such as through a system of accounts.” Id. 31.001. &e also Rice v. Martin Marietta 
Corp.. 13 F.3d 1563. 1565-66 (Fed. Cir. 1993); Lynch, supra note 29. at 414-15. An indirect cost pool is a grouping of incurred costs that are identified with two or 
more cost objectives. but not specificallyidenti inctly with final cost objectives. FAR 31.001. More simp1 

I 1 

41FAR31.001;Rice. 13F.3dat 1566. / I  

42Sec Lynch, supra note 29. at 410-12. Although the Defensc Contract Audit Abency may insist on use of the total cost input base, other bt permissible 
(for example. a single clement basc-such as, dircct labor), so long as their mults an equitable. Id. at 410-19, and cases cited therein. I 

43Riec. 13 F.3d at 1566 n.6; Lynch, supra note 29, at 355,379,409-10. 
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base would :be “x” rather 

pool heing allocated to each individual final cost objective. 

L ; I‘ , The Dispute 

d a cpst pnnci­
ole fsDecificallv DAR 15-203(~)).46The dispute arose from a
L .. . ,, 
disagreement &garding .Martin Marietta’s practice ,of exclud­
ing a specific unallowab\e direct cost-Che tax gross-up 
xpense-from its total cost input base for the distribution of 

&A expenses., ,,, , 
I 1  I 

; I  1’1 I 
fedons. Martin banetta did not include 
grqSs7up expense in its,totaI Fost input 

a q h  Marietta’ :burden” the unallowable tax 
e’with a-proportiqnate or “pro-rata:’ sbare of 
rscting officer rendered a qnal decision stat-, 

ing that klartih Marietta’s’practice violated GAS 405,47 CAS 
410, and DAR 15-203(c), because the tax gross-up expense 
neither was incl,ud?d in  the total cost i 
“bear” i p  pro-rata share of G&A. ~l i  

,The partie; agrked that 
lowable and, as a result, neither the allowability nor the nature 
of that cost was an issue before the Armed Services Board of 
Contract Appeals (ASBCA or board) or the CAFC.48 

Martin Marietta appealed the contracting officer’s decision 
to the ASBCA. At-tr ving primarily expert witness levant text of CAS 410 instpcts that “businessunit 

, I

testimony ’regarding th and interpretation of the CAS G xpenses shall be grouped in a separate indirect cost, 
and cost principles, the board addressed two issues: (1) pool which shall be allocated only to final cost objectives.”53 

r f 

“For another, more detailed.’examplebased’on this case. see Lynch, supm note 29. at 433-34 n.492 where the author explains that “[b]yfrugmenting the base,’ 
Martin Marietta effectively reduced the base used to allocate G&A,costs to government contracts.thereby increasing the G&A rate for government contracts, which 
in turn increased the amount Martin Marietta was reimbursed for incurred allowable costs-k.. G&A.” (emphasis added). 

I I E t I ‘ I , 1 , 

45The CAS numbering system corresponds to para h numbers in FAR w e n d  ple, CAS 41D is found at FAR appendix B, paragraph 
1 ) .  i , l l  1 . 1  l 1  

TI  1 I ‘ 

substantially the same as the curren 1 1 i .  

47Cost Accounting Standard 405-which deals with accounting for unallowable costs-addresscs the identification and exclusion of expressly (or mutually agreed) 
unallowable costs from contract billings, claims, or proposals. FAR q p .  B, para. 9904.40540. Although Martin Marietta implicated C A S  405 in this appeal. the 
appellate court focused its analysis almost exclusively on CAS 410 and DAR 15-203(c). 

1. 
4RThe specific unallowable cost, the tax gross-up expense, consisted of the contractor’s payment to its employees of additional dollars to offset their tax liability 
incurredafter reimbursement for relocation expenses. Rice v. Martin Marietta Cop., 13 F,3d 1563. 1567 n.7 (Fed. Cir. 1993) (citing DAR,l5~205.25(~)(4)).The 
nature of the ppecific unallowable cost was iFlevmt to the litigation. becnuse the parties concededwandthe court later acknowledged, that this wllsa test case. 
at 1567 n.8. 

“ASBCA NO.35895.92-3 BCA ‘p 25,094. , I ,  

found no such conflict bc 
, * i l I  * ‘ f I . I f 1  j 

t , L  . I 

R cost principle, the CAS would gov 
United States v.  Boeing Co.. 802 F.2d 1390(Fed. Cir. 1986)). P 

52The 4uthggf this practice note from Air Force nnd kfense Contract ‘Audit Agency personnel) represented the government in this ’ 
case before the appellate court. 1. ‘,I31 I f I 

S’FAR app. B. para. 9904.410.4qa);see Rice, 13 F.3d. at 1563-64. 0 1 ‘  1: v I 1 
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whether the exclusion of an expressly unallowable cost (the 

tax gross-up eFpense) from,Martiq Marietta’s total post input 

base for ,the allocation of G&A violated the CAS For lqe cost 

principles; and (2) whether a pro-rata share of the G&A A 


expense :allocated to the contract, ,prpportionate to the enal­

lowable cost, also,should be disallowed pursuant to,QAR 15­

203(c). I r 


, / I I ( 1 
With regard to the first issue, ‘the ASBCA held th 

Marietta improperly excluded, the tax gross-up expense, an 
pnallowable cost, from ip cost i ase.49 Martin Marietta 
did not appeal this issue. # I 

On the second issue, the ASBCA,,in a three-to-two deci­
sion, held �or Martin Marietta, ruling that the unallowable tax 
gross-up expepse should not bear,a pro-rata share of the G&4 

e majority concluded,thar, for a pro-rata share 
disallowed, the GeLA had to be,allocated tq the 

un#l,owable tax gross-up expense. Thepajority explained 
that:, (,I) this “allocation” of G&A ,foan unallowable co$t(the 
tax gross-up expense) was improper because it treated the spe­
cific unallowable cost (the tax gross-up expense) as a final 
cost objectiye, contrary to CAS 410’s guidance and Martin 
Mariety’s practice of treating only contracts as final cost 
obectives; and (2) the provision which required the “alloca-, 
tion,” DAR .15-203(c), addressed allocability of G&A rather 
than, its allowability. In finding thap DAR, 15-203(c) 
addressed allocability rather than allowability, the,majority) 
fqmd a conflict between CAS 410 and DAR 15-203(c).s.j 
The government appealed the second issue to the CAFC. 

Cost Accounting Standard 4 10 prescribes criteria for allo­
cating G&A expenses (based on their beneficial or causal rela­
tionship) to final cost objectives, and for determining the type 
of exDenses that should be included in the G&A cost DOO~.  
Th 



Cost Accounting Standard 410. therefore, instructs that G&A 
expense will be allocated only ohce and only to finaf cost 
objectives. 4 ’  ; . <  ’ i 

( , I I ! 

,DAR 15-203(c), stated that: 
i ;-; 

all items properly includable in an indirect 
cost base should *beata pro-rata share of 
indirect costs irrespective of their accep­

ernment .contract costs. For - ­
n a cost input base i s  used for ’ 1  

ion of G%A, all items that 
’ . would p9pkrly be part of the cost input 

s ‘ 8  base, whether allowable or unallowable, ‘ 

of the dispute was whether a 
of the G&A’cost pool should 
along with a given iunallow­

able cost (that is, the tax gross-up expense). 
In other,words, assuming that an unallow­
able coSt must be intluded in the total input 1 
cost bask, should a proportionate share of 
the contractor’s G&A costs also become 

i I 

On appeal, the government ,argued that, consistent with the ‘ 
rules of statuto? construction, the CAS and cost principles 
should be read in  harmony. Moreover, the govemment high­
lighted the practical concern that the hoard’s refusal to disal­
low a pro-rata blare of the G&A eviscerated the first part of 
the board’s decision requinngrthat the unallowitble cost be 
included in thy total cost input base. Conversely, Martin 
Marietta focusbd on the putative conflict between CAS 410 
and DAR 15-203(c), asserting ha t  DAR 15-203(c)’slanguage
addressed allocabil I ” 

I1  

Before addressing whether DAR 15-203(c) dealt with 
allowability rather than allocability, the court interpreted the 
“pro-rata share” language in the cost principle.ss The board, 
in finding a conflict between the CAS and the cost principle, 
had defined the key issue as whether a disallowed cost should 
“carry with it a pro-rata share of G&A expense where the 

%Rice. 13 F.3d at 1566 (quoting DAR 15-203(c) (emphasis added). 

SsSee, r.g..id. at 1568. 

56 Id. 

Id. at 1569. 
‘ 1 

SRld. at 1570. 
I 

59id. 

unallowed cost is in the allocation base.**% On appeal, the 

courtedisagteed with the hard’s interpretation that the unal­

lowed cost “carr[ies]~withit” the pro-rata share of G&A 

expehse. The court also bisagreed that the DAR 

ladguage required a proportionatelshare of G&A 

actually to be “assigned” or “allocated” to the’unallowed 

costs. Rather, fhe pto-tata share’of G&A 1s simp 

lowed. The court explained: 


I 

’ The amount of G&A expense that i s  reim- , 

bursed [generally] is only an approximation 
‘bf the amount of G&A expense related to 
the allowable costs of each contract, 
because G&A’expenses are not directly 
caused by any one contract. Thus, to say 
that the unallowable costs “bear their pro­

i rata share of G&A costs” does not require ‘ ‘ ‘ that those G&A costs be allocated to the cat­
, I egory of unallowable costs.57 

i i , >  

Nor was the court swayed by Martin Marietta’sassertion 
that a disallowance of a pro-rata share of G&A converted the 
unallowable cost into a final cost objective. The court 
explained that allocation of G&A expense to final cost objec­
tives is  merely an approximation. The G&A is allbcated over ’ 
a contractor‘s various contracts based on a ratio ‘btcause 
‘%&A expenses, by their very nature, cannot be attributed to ‘ 
one contract.”ss The disallowed pro-rata share of O&A i s  
never actually allocated to the unallowable cost; therefore, the 
unallowable cost never becomes a final-costobjective. 

Further, the court held that DAR 15-203(c) was an a l l o ~ a ­
bility provision and, conkequently. no conflict eliisted between 
this cost principle and CAS 410, The court concluded that a 
pro-rata dishllowance of G&A costs did not entail an “allwa­
ti6n” or ”assignment” of G&A costs. Rather, through the cost 
principle: the gdvernmeht “simply limit[ed] the allowability of 
allocated G&A expenses by applying a percentage deterhined 
by the ratio of measured unallowable costs to the cost input 
base.”sg Therefore, the court reGersed the board’s decision, 
and permitted the government to disallow an appropriate por­
tion of the allocated G&A expense. 

Industry Reaction I 

Industry swiftly reacted to the court’s decision.60 Profes-
I f 

* - I 

1 I la 
. I  , , 

WSee, e.g., CAFC Reverses ASBCA 9n Marth Marietta Tax Gross-up Experrre Case,’PermitsDisallowance of G&A Erpeme Proportional to Unallowable Costs,f“ 61 FED. Corn. REP.(BNA) at 16 (Jan. IO, 1994); Federal Circuit Reverses ASBCA Ruling on G&A On Unallowabk Costs. 36 GoV’T C c N r u ~ m(Fed.Pubs.)I 
17 (Jan. 12, 1994) [heninafter FederalCircuit Reverses ASBCA]; Lyndn Tmutman O’Sullivan & James M. Weitzel, Jr., In the Wake ojRice v. Martin Mariem 
Corp.,Can There Ever Be a CAVFAR Conflict?. 62 b.C m .  RE?. (BNA) at 19 (July 4. 1994); Allocability and Allowabilit)? More Alphabet ConNion in the 
Federal Circuir. 8 NASH& CIBINICREP.115 (Mar.1994); Federal Circuit Reverses ASBU Ruling On G M  On Unallowabk Costs. 94-I F”Q & Am:G 
REP. (Fed. Pubs.) at 21 (Jan. 1994). 
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soy John Cibinic disagreed$with the ASBCA’q decision,,(the 
deciiion below, the Federal Circuit’s) because.,!:the practical

the w n ­
yid.the,

sequent1y. Professor Cibiqici 
he ,appellate court’s .‘‘en4 reSUk’’, 
djssatisfaction with the cpurt’s rea­
e cost principle, FpR 31,2P3(c), is 

an allocability, rather than an allowability provision. Profes­

prefe,ped for the couq simply to con­


saJlow+ @r all allocation have taken 

st, whether allowable or unallowable, 


le share of indirect costs.i’$* In terms of 

,Professor Cibinic’s 


I ’  

I il  
nd Jam,es,Weitzel 

It purietta Fannot be 
termed patently unreasonable,r.lbul concluded that the 
CAFC’s rationale raised troubling questions.63. 0’Sullivan 

iFel noted khat,the dcourt,viewed p s t  allocation and 
putation of:total ,allowable cosp as separate-and 

sequentialTsteps, ‘a ,proqess by which ,CA$/FAR cqnflicts 
need jeveg exist.@ As a, result, 0iS.U n aqd Weitzel fash- , 

ia< ;$n, $icql?te and reasonable prgu for a single s t  of 1 
ypbility and allocability, pro­

mulgated py a single independent organization, perhaps TO be 
known q3 +e “Cost Principles Board.”65 I ( 

I , d t J 1 1  ‘ I r, 
more critical; promptly expressing 

dissatisfaction with the “practical, legal, and policy ramifica­
$,s de&sion.? First, :Dr. Rosen‘complains 
, tha!.rqvised their practices. based on the,-! 

ision,must now realign their practices with the 
CqFC’s.guidance. Second, he opines +at the cburt’s reason-, 

far ,beyond the speGifrc unallowable cos ty the ,
qpenscfin dispyte. Finally, Dr. Rosen laments 
s deferencqto !he drafters of the cost principles 

minishes “the CAS board’s ability to fulfill its ,J 
statutory mandate as the exclusive body responsible for pro-’ j 

618 NASH& CrerNrc REPORT,sorpra note 60,q J5. I 

62Id. 
I ,‘i . ; 7  ,/ ( 1 . 1  I , JI1 1 r ,  < ! r , r i r :Ahl  

630’Sullivan& Weitzel, supra note 60, at 19. 

(14 Id.at 2 1-23. 

aid. at 26-2’7. 

aulgating Standards governing(themeasurement, assignment, 
and dllwation of costs under @ovdrnment‘contracts.‘W -Dr: 
Rosen’s first two criticisms merely highlight the risks .of liti­
gating, and losing, a test case. As to his final point, the CAS 
Board, at ,any time; could flfuifill its statutory mandate” by ,­
amending CAS 410.a 

This caseireminds co 
their legal advisors of the need to scrutinize indirect costs dili­
gently. While the actual sums affected by thetourt’s decision 
in most current proposals, contracts, or claims are small, their 
cumulativeishare of ,the defense budget!is significant. In  
negotiations, *audits,\.and$litigation,chtract  attorneys can, 
with confidence, now counsel the contracting officer to disal­
low that share of G&A proportionate to the unallowable costs 
in the contractor’s allocationrbase- The gavernment must not 
leave these’costs‘on-thetab1 tain Schooner,\Individual 
Mobilization Augment=, Un 

f ’  

A 1 

A Precursor of 
Change in the Department of Defense’s 

Use of Military Specifications 
~ f , ,  4 

Secretary of Defense William Perry recently took a signifi­
cant step in reforming the way that‘theDepartment of Defense 
(DOD) buys supplies and components for military systems. 
In a memorandum dated 29 June: 1994, Sedtetary Perry 
reiverSed a long-standing preference for the use of rni1itary.r. 
unique specifications and standards, commonly known as 
“milspecs,” in,DOD procbremencs. Formerly the use of mil- ­
specs was mandatory when they, available for military 
systems;7o program offices vr other purchasing activities had 
to obtain a waiver to avoid their use on a case-byrcase basisJ1 
Secretary Perry’s guidance reverses. this mandate and now * 

requires DOD agencies to.obtain approval ro @e milSpebs’In 
their contracts. Purchasing bffices now must use commercial 

MDr. Rosen served as the expelt witness for Martin Marietta in the proceedings before the ASBCA. See Federul Circuit Reverses ASBCA, s 

9- IO. Practitioner Comment. I ,  


67 Id. 

mSee, e.8.. 41 U.S.C. I 422(f)(1),422(jW3). 422(j)(4) (1988) (grantingand explaining the CAS Board’s“exclusiveauthority”). 

@Memorandum. Secretary of Defense, Department of Defense, subject: Specifications & Standards-A New Way of Doing Business (29 June 1994) 

Perry Memorandum]. The memorandum is reprinted in full,see infra Appendix. Text of Perry Memorandum. - I 
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b1e.n . . s . 3 

Secretary [Perry,intends for the DODiS dtlcreddd'hse of 
commercial standards ahd perform'ancespecifications to 
accomplish limited acquisition tefdm klthin,the DOD,73 
while the DOD awaits new legislatioh74 that will impldment 
even more sweeping changes in tlie,way the ehtire federal 
government procuks goods and servi2es. Through'this phicy 
change regarding milspecs-which ,should simplify the way 
that the DOD buys goods and komponents for its weapons 
systems-Secretary Perry in 
technology more rapidly and 
and save taxpayers money."75

I 

long run. ~ The DOD will realize most ,of the savings through . 
more economical purchases of advanced-technology compo­
nents used in larger military weapons and related systems.77 
On a srp7ller scale, contracting offices also should achieve 
cost saviqgs in the ne&-term by removing milspec require­
ments frop routine painting, repair, and maintenance con­
tracts.78 

. I 

tion of Secretary Perry's memo­
randum in the IDFAR$, the DOD contracting offices must 
expedite the processing pf proposed alternatives 50 rnilspecs.79 
To @e extent possible, contracting offices should ihplement 
the new policy and eliminate milspecs both in their new solic­
itations and in their existing contracts. The preferred tech­
nique for implementing changes in  existing contracts is 
through no-cost Jalue engineering settlements,80 but to the 
extent a contractor may realize substantial savings from the 

i r I 

' 2 ,  1 ' I 

73News Release, "Perry Releases Plan to Strenmline DOD Purcha ctices 
Defense (June 29,1994) [hereinafter News Release]. , I a ,_ I 

T4See infra notes 81-82 and acco 

75William Perry. quo 

76See id. 

nla.2 

78CJ FAR 10.002(d), dy establishes a pre 

deledon of milspec requirements in a contract, the government 
is not barred by Secretary Perry's memorandum from 
consideration for milspec deletions. 

This recent shift in DOD policy reghding'the use of mil­
s p y s  in its procurements is a precursor of the numerous 
acquisition reform initiatives that very soon will affect the 
way povernment proc,ureme:t*officials do business. Ma& 
ac4urdition refoh legislation is pending enactment into law, 
after passing both houses of Congress81 earlier this summer, 
and after recently cIearing a House-Senate conference com­
mittee.82 Concurrently, the Office of Federal Procurement 
Policy (OFPP)has begun an effort to rewrite the 1600-page 
FAR and 2900 pages of agency FAR supplements in their 
entirety.83 Although the exact form that the FAR rewrite will 
take is not yet clear, it likely will result in a streamlined, 
mandatory regulation based on statutes, executive orders, and 
other provisions of law that are binding on executive agencies. 
Additionally, the new FAR likely will promulgate some sort 
of nonmandatory guidance, perhaps in the form of a separate
manual, that will facilitate greater flexibility and innovation in 
government prdcurements. 

The year ahead promises to be an exciting one for the feder­
al acquisition community. As practitioners in this field are 
well aware, the adage that "the only thing certain is change" 
always has been true in the realm of government contracting. 
Nevertheless, the pace and magnitude of change could wen 
reach new highs in the coming months. The complete reversal 
in the POD'S approach to the usetof milspecs is just the I ,  
beginning4ther contracting techniques that were the right 
way of doing business just weeks ago will be the wrong way 
to do things a few months from now, Contract attorneys and a 

their clients must follow the changes closely, not only to com­
ply with current laws, regulations, and policies, but also to 

I I '  

f 1 . 1  , : 
? I '  1 / ,  

work descriptions In most nonwenpons system procure-. 
meats. This  FAR pyvisior is relatively new. however. and thousands of Pxkting c o n t y s  fo: routine work unrelated D weapons system contain milspec 

, Ireferences and requirements. 

79Peny Memorandum, supru note 69. 
2 

mld. See FAR 48.104-3, I i 


81'IheFederal Acquisition amlining Act of 1994. S. 1587. 103d Cong.,2d Sess. (1994) 

passes into law. The bill conlains reform provisions basid on both the Section 800 panel' 

Year 1991, Pub. LNo. 101-510.5 800( 1990))and Vicc Resident Gore's National Performance Review. Key reform provisions included in 

ry preference for commercial items over nondevelopmentd and government-unique items (section 7103); a simplified acquisition threshold of $1OO,OOO, in Lieu vf 

the existing threshold of S25.Oo0, for agencies using an electronic commerce System for ing notia of contracting opportunitiesto indushy (section 4001); 

and d requirement for collection and consideption of past performance data in conjunctio source selections (section 1091). 'Ihe Senate passed i&,version o[

S.1587on 8 June 1994 (see I40 Cow.REC. Sa399 (dsilyzd.)). A slightly different versioh bf the'bill cleared the Ho& of Representatives on 27 Junq I 

140 CONG.
REC. H5064 (daily 4.)).1 

82Th.z conference committee approved and reported the bill tor nnolher vote by both houses pf Congress on 21 August 1994. HR. Rw.No. 712. 103d Cong., 2d 
Sess. (1994). Althdgh Congress remains deadlocked o a crime bill, and othkt~ 'n the media spotlight at ?e time of this writing, passage.of 
S. 1587 before the end of this congressional term is likely 

, I * 4 6  ! , 

83Sec59'Fed. Reg. 3467 4) (announcing OFPP'S i public hearing on alternate ap&aches to its FAR rewrite effort). 
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implementation responsibility. I direct the Under Secretary of 
D e f e n ~ ~ , ~ A ~ q ~ i s i t i ~ . n.and Technology) $0.immediately 
arrange for;,rFp:programmingthe,funds 'needed!in:FY94 and 

fficientfy iqplement the,recommendations. ;l;dircGt ­r i p  ,of:@e Milipry Departmqnts and jhe Directors 
fense Agencies to program funding for 

cordqpce with the qefense Plannjpg Guidance. , , 

I), I d I T .  , 
t critical changes t ~ , ~  

eeded to implement the Process ~ 

Action Team's recommendations. These changes are effec-


DOD fktructlon 5oOq.2). or a 

m$dhtioh of these changes fo 

tracts'during ,the next 180 d 

memorandum. The Under Secrefaq 'of.Defense'(Acquisition 

and Technology) shall implemtnt these policy changes in 

DOD lnstruction '5000.2, the Defen'ie Federal Acqdikitiori" 

Regulation Sdfiplemedt' (DFARS),' 'and any other instddtions, 

manuals, regulatiohs, or policy documents, aPhbpropriatkl ' I  


r 


Military Specifications and Standards: Performance speci­
fications!shall be used 'whed purchdsing'Aew s*tems, major 
modifications, upgrades .to cum% syst&. and aondevelbp:' I 

mental and commercial items, for program's in ahy acquidition"
' 

DIRECTORS OFTHE DEFENSE A 
COMMANDER-IN-CHIEF, U.S.aSP 
ATIONS COMMAND 

1 1 '  ' >,i .f-r  
<:: Specifications & Standards-AbNe 

DoinglBhsinesS 7 ' (., *I, ' , p-'? Lrf: 

I t ;  ' ' 1  ' I ! ! '  

uture heeds,' the Department of 
in&rease_accessto commercial state-ofdtheAart techndlogy and 
must facilitate the adoption byi its suppliers of busidess 1 ;  category.'. If it is not practicable to use a performance specifi:'processes'characteristic of world class suppliets. ']In addition, ' cation, a non-rgovernmentstandard shall'be used.'. Since therer Iinfegration of commercial and military development dhd man- will be cases when military specificationsire needed to define-1I cufacturing facilitates the development of dual-use processes an exact design solution because there is.no lackeeptable mn;and products add cbntribbtes to i n  expanded industri governmental standard or because the use af a performance'lJthat is dapdbleaf 'meeting defense'needs at lower costs. specificationg r  non-government standard is mot cost effective;w 

I have repeatedly stated that moving to greater use of per- the use of military specifications and-standards is authorized ­
formance and commercial specifications and standards is one as a last resort, with an appropriate waiver. 
of Ithe most ImporMht acrions that' bOD must tdke io'ensure ' \ 

we are able to meet our military, economic, and policy objec­
tives in the future. Moreover, the Vice President's National 
Performance Review recommends that agencies avoid govern­
ment-unique requirements and rely more on the commercial 
marketplace. 

T~ accomplish this objective, the Deputy Under Secretary 
of Defense (Acquisition Refom) chartered a Process Actio 
Team to develop 'a strategy a$ ? stecific plan ,of3ciion 
demeasi reliance, to the fnaftimum kxkent practicable, on"& 
tary specifications and standards. The Process Action Team 
report, "Blueprint for Change," identifies the tasks necessary 
LO achieve this objective. I wholeheartedly accept the Team's 
report and approve the report's primary recommendation to 

the user's needs. I also a 

~acquisition programs, waivers may be mtedby 
the Component Acquisition Executive, or a designee. The 

Director, Naval Nuclear Propulsion shall determine the speci­

fications and standards to be used for naval nuclear propulsio 

plants in accordance with Pub. L. 98-525 (42 U.S.C. 0 715 

note). 1 Waivers for reprocuiemeni of items 

inventory ark ndt fequired. Waivkrs'may be,%? 

Or item basis for a period of time not to exceed 


Innovative Contract Management: The Under 

Defense (Acquisition and Technology) shall deWop, *ithin 

60 days of the date {of this memorandum, Defense ,Federal 

Acquisition Regulation Supplement (DFARS)&danguageto 

encourage contractors 'to propose' nonlgov 

and industry-wideprhctices that meet the Ip 


ficadons and shndards.: q k ,Under 
anguage eff&tivel IBO'days after the ' randum. This language will be developed ,fat inclubion in both 

stan: I 

'those 
in all new Contracts 

to have a value of $10O.O00 or more. and in existine 
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I 
’contracts of $500,000 or mote havi 
effm remaining to be perfomed: 

Pending completion of the langua 
taries of the Mi1itar)i Departments and the Directbts of the 
Defense Agencies ko exercise their existing authoritl to use 
solicitation and contract clause language such as the language
proposed in the Pmaxs Action Team’s report: I Government 
contracting officers shall expedite the processing dfproposed 
alternatives to military specifications and standards and are 
encouraged to use the Value Engineering no-cost settlement 
method (permitted by FAR 48.104-3) in existing contracts! I I .. 

i 

Program Use of Specifications and Standards: Use of 
specifications and ~tandardslisted in DOD InsWction 5000.2 
is  not mandatory fgr Program Managers. These specifications 
and standards are tqols qvailable to the Program Manager, 
who shall view them as guidance, as stated in Section 6-4of 
DOD Instruction 5000.2. 

During produc­
ystem specificationsand 

ugh ,and including +e 
r+uct specifications)

for use. Lower tier 
will not be contrac­

tually binding unless they are directly cited in the contract. 
Specifications and standards listed on engineering drawings 
are to be considered as fiist-tier references. Approval of 

‘ I

‘NewDirections 
fJ  

Management an& Manufacturing Specifications‘and Stan­
dards: Program Managers shall use management and manu­
facturing specifications and,standards for guidance only. The 
Under Secretary of Defense (Acquisition and Technology) 
shall develop a plan for canceling these specifications and 
standards, inactivating them for new‘designs, transferring the 
specifications and standardb ‘to non-governmedt standfirds 
converting them to performance-based specifications, or justi­
fying their retention as military specifications and’standards! 
The plan shall begin with the ten management land rnanlrfac­
turing standards identified in the Report of the Industry 
Review Panel on Specifications and Standards and shall 
require completion of the appropriate actioh: to the maximum 
extent practicable, within two years. t 1  I /  

trol: To the extent practicable, the Gov­
ernment should maintain configuration control of the func­
tional and performance requirement only, giving contractors 
responsibility for the detailed design. 

, !11 . L  . . “ I  

Obsolete Specifications: The “Department of Defense Indyx 
“ and the “Acquisition ‘Man­
rements control’rjst’’ contain 

outdated military specifications and standards and data 
requirements that should not be used for new development 
efforts. The Under Secretary’of Defense (AcqdiSition ‘and 
Technology)-shall develop a procedure for idendfdqg and 
removing these obsolete requirements. 

, ‘  , I  

Use of Not&overnment Standards:‘ I encobrage the ‘Under 
Secretary of Defense ‘(Acquisitionand Techaology) t6 form 
partnerships with iddustry associations io develop non-gov­
ernment standards for replacement of military standards where 
practicab1e.r. The *UnderSecretary shalllhdopt and list in the 
“Department of Defense.Index of Specifications ‘and Stan­
dards” b(D0DISS) non-government standards currently )being 
used by DOD. , m eUnder Secretary shall (alsoestablish teams 
to -review the federal supply classes and standardization to 
identify candidates for conversion or replacementi’ 

: I ( I 1 ..I. , 

Reducing Oversight: I dire Secretaries of 1 the Military 
Departments and the Directors of the Defense Agencies to 
reduce direct Government oversight by rsubstituting process 
controls and non-government standards in place ‘of develop­
ment andlor:production testing and inspection and [ 

Culthat Change‘s f * i :  
t $ 

Challenge Acquisition Requirements,:I Program Managers 
and acquisition decisionmakers at A11 levels shall challenge 
requirements because the problem of unique military systems 
does not begin with the standards. The problem is rooted in 

itements determination phas e. 
1 . 

Enh’ance Pollution Controls: The Secretaries o 

’Departments and the Directors of the Defense 

establish and execute an aggressive program to 

reduce gr eliyinate toxic pollutants procured or generated 

through the use of specifications and standards. 


review of programs at all levels shall include consideration of 

the extent streamlining, both in the contract and in the,over­

sight process, is being pursued. The MDA (Le., the ,Compo­

nent Acquisition J2xecutive or,-his/her:dedgnee, far all but 

ACAT, ID programs) will be responsible >forensuring that 

progress is being made with respect to programs under her 

Cognizance. 


- 1 s i I I C ‘ i l ’ l  

Standards Improvement Executives: The Under Secretary, 

the Secretaries of the Military Departments, and the Director 

of the Defense ’Logistics Agency shall appoint Standards 

Improvement Executives within 30 days. The Standards 

Improvement Executives shall assume the responsibilities-of 

the current Standardization Executives;supprt those carrying 

out acquisit,ion reform, direct imple 

specifications ‘and standards‘reform 

on the Defense Standards Improvement Council. The Defense 


I 	 Standards Improvement Council shall be the primary coordi­
nating body for the specification andstandards program with­
in the Department of Defense and shall report directly to the 
Assistant Secretary of Defense (.Economic Security). The 
Couhcil shall coordinate with the Deputy Under Secretary of 

’ 	Defense (Acquisition Reform) regarding spesification and 
standards,reform matters, and shall provide,perisdic progress 
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reports-f~ gehcquisition Reform Sen@ Steering Goup,.who 
rall implementation progre 

I Mwgement Commitme 
lii1,:1 : A'<lloi I 

-" !,Thisfiwess Action Team taclcled~ohtof the most difficult 
issves,we ,will face ,in reforming the acquisition process. I 
,would like to commend the team, composeda�representatives 
from alldf.the Military Departments and appropriate Defense 
Agencies,and its leader, Mr. Darold Griffin, for a job well 
done. In addition, I would like to thanknthe Army, and in par­
ticular, Army Materiel Command, for its admi 

1; .t q  

tion Team's report and the policies con­
$ned i n  this memorandum are not a total solution to the prob­
1ems:Jnherent in the use of military,specifications and 
standards; however, they are a solid beginnitrg' thet will 
increase the use of performance and commercial specifica­
tions and standards. Your leadership and good judgment will 
be critical to successful implementation of this reform. I 
encourage you and your leadership teams to active paytici­
pants in establishinglhqenvironment essentialfor implement­
, I 
ing this cultural chaqge, , [ I1 J l (1 l  

of Defense and does not cre­
y right or beneqt, subspntial or 

w or equity by a p q y  against the 
fficers and employ 

Internationaland OperationulLaw iVotes 
* JP,J ILt  1 1 ? I C !  I . i .  

1 

Under the provisions of the 1977 Panama Canal Treaty,u 
fill h i t &  States military forces~5wi l l  be %hhdrawn frdlh: 
arld all United Sta'tes militab installations and other facilities 
will be turned,ovkr to, the Governmenl bf Panama (GOP) by 
noon, PanamaItitnel"31December 1999.86 By this date, all 
"title and interest the UnitedStates of America may have with 
respect rto real property, including non-removable improve­
ments 'thereon'7 will have *transferred;without charge, to the 
Government of Panama.87 Currently, the United States slill 
controls over 77,000 acres of land and 4290 buildings in Pana­

was designated asrthe 

1' ' <  
United Stat? personnel in 

d of the Central Ame;icfax isthmus. 
overturesto build@,canJ. tbe pfovinceof P a n m  revoltrcdsnd formedn newly i 
ly negotiated which gave the blvted States thepower ISexe,pise.iin perpetuity,sove 

JEXWUtiVeAgent for all joint fiscal and logistical aspects of 
the turnover of the Canal. As the Executive Agent, the Secre­
tary of the Army ,is.responsible for effectlng the release of 
United States ptopkrty under the control of the Commander in 
Chief,$hit&d States Southern Command,,to the GOP. I The -
Panama Canal Treaty Implementation Plan Agency P A )  is 
Ithe,agencyxhrough which the Army executes Executive Agent 
!responsjb7lities. I 

I T ' ,  1 I , , 1 1 

Jnhe e.t fense sites to the GOP 
fficult !issues oft environmental clean-up: residual 1 value of 

facilities, reduction in the local civilian work force, and the 
unilatkral righf of the Wnited Staterto .vacate property. On 3 

ry 1992, die'Panama Canal Treaty Implementation Plan 
(KTIP) was signed by the Secretaryiof Defense'to provide 
conceptual Igtddaflce and diredtion to all DOD agencies on 
implementation procedures for the turnov 

I 
I ' I ' 

To better accomplish the transfer of DOD installations to 
the OOP, on23Aught 1994, h e  TIPA &leased 
'siye policy'guidance document'(PGD) entitled: "Policy Guid­
ance for the Trahsfer'of DOD hallations to'thd'Government 
of Panama." A h y  lae&$'have'&en instrumental in helping 
draft'this documdnt. ' In&f~shajor regal I&yes ass 
witH the PGD are as follo ' r J  I I .  

x 

I 1 1 ilateral Rig 

FThis opinion has 
5A, "In those exceptional cases when agreement cannot be 
reached with the GOP,the United States Forces, in keeping 

e peaty, mawnilaterally 
are no longer,required.'; 

flict between Ahe langwage found in Article 
Xmpf the Ppnama Canal Treaty snd Article I V  of the Agree­
ment. in Implemenlation of 
Treaty, as follows:. 

(1)  Article XIII ofdhe Panama Canal Treaty 
ntitled IPropeny Transfer andJEconomic 7 

Participation by the Republicbf Panama) I 

ates that the United States will transfer 
- J (  , I  ) ' I - $  * Y r ,  13,  
-3.?l\ ! J  I ' .  ! ) I ! ' ' , :  [:I ..:I:: i r  I, z j  1iL J 

the canal Zone. 
e ) n 

R7The Panama Can 

yowcver, the !9n:Trcaty gp the permanent Neutrality and Operation of the Panarn 

f h B '  jndefin GOf'iyy the United Swtes to continue I? defend t 


1 . 1 J 

"Me'morandum for MOTP (TIP)(on file at Offce of The Judge Advocate General, Internationaland Opentiond Low Division). 
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“without charge, to the Republic bf Panam’a . 

all right, title, and interest the United States 
bf America may have with respect to all real 
property, including nonremovable improve­

t- ments thereon.” 

(2) Article IV,Section 4 of the Agreement 
in Implementation of Article N.of the Pana­
ma Canal Treaty (entitled use‘of Defense 
Sites) states that “prior to the transfer of any 
installation, the two Governments will con­
sult concerning: (a) its conditions, includ-‘ 
ing removal of hazards to human life, health 
and safety; and (b) compensation of its 
residual value, if any exists.” 

e PGD takes the position that residual value will be 
negotiated based on the nonremovable “property or improve­
ments on the installations transferred.” The DOD and State 
Departmefit support strongly this position. In the case of each 
transfer, the DOD will attempt to reach agreement with the 
GOP on its assessment figures, but will reserve the right to 
make the final determination. These values d$l be accumu­
lated by the DOD untii the end of the Treaty‘ period, when 
they will be presented for final resolution by the two govern­
ments. 

Removable Property 

The PGD also addresses the issue of removable property. 
Article IV,Section 3 of the Agreement in ImpIementatidn of 
Article IV of the Panama Canal Treaty states that removable 
property left on the installation at transfer becomes the proper­
ty of the GOP, unless agreed 0th e by the two govern­
mend. However, removable p n be transferred to the 
GOP unless permitted by applicable United States property 
disposal laws and regulations.,, The basis for calcul 
removable property is its f y r  market value. 

Removal of Hazards to Human 
Lye, Health. and Safety 

Some work remains to be done on reaching consensus 
between the DOD and State Department concerning this issue. 
However, paragraph 5 of the PGD addresses ‘removal of haz­
ards to human life,’health,and safety. In dddrkssing this issue, 
the DOD will apply the policy it uses on a world-wide basis, 
to Panama. It will “eliminate known imminent and substantial 
hazards to human health and safety.” This is in keeping with 
Article N,Section 4 of the Agreement in Implementation of 
Artisle IV of the Panama Canal Treaty, which requires the 
DOD to identify khown hazards to human life, health, and 
safety and to take “all measures insofar as may bk practicable” 
to remove them. The central problem will be one ing 
this Treaty language to the individdal circumstan un­
tered at each installation. Because the Treaty appeak ‘togrant 
the Uhited States a brod and somewhat subjective standard 
for complianye, much of the debate surrounding this isspe, to 

p date, has centered around policy concerns. ~ 

I 


Although thd National Environment Policy Act does not 
apply to,the transfer of United States facilities in Panama, this 
PGD establishes measurable standards. We expect interest in 
environmental issues to increase as more property i s  turned 
over. Lieutenant Colonel Addicott, International and Opera­
tional Law Division, OTJAG. I 

, 

, ’  
&gal Assistance Items ‘ 

The following notes have been prepared 
assistance attorneys of current developments in the law and in 
legal assistance program policies. They also can be adapted 

y p  , for use as locally published preventive law articles to alert sol­
diers and their families about legal problems and changes in 
the law. We welcome articles and notes for inclusion in this 
portion of The A m y  Lawyer, send submissions to The Judge 
Advocate General’s School, AT” :  JAGS-ADA-LA, Char­
lo ville, VA 22903-1781. 

Tax Note 

I 1994 After-ActionReport on 
Army Tar Assistance Services 

Army lawyers who assist clients with their inco 
each year submit annual reports to the Legal Assistance Divi­
sion, Office of The Judge Advocate General (OTJAG). Final 
reports submitted by Army legal offices in the United States 
were due at the Legal Assistance Division by 1 June; reports 
from legal offices outside the United States were due by I 
July. Army Regulation 27-3 (AR 27-3)89 established these 
dates. The format for the report is established by message 
each year. The format has been the same sinct 1993,’dndthe 
message for the 1995 tax season already h l  been re1 

After all the final reports are received, they are consolidat­
tained are provided to the Inkrnal Revenue 
h uses these figures in evaluating its Vol­

unteer Income Tax Assistance (VITA) Program. The Legal 
Assistance Division also uses the statistics and comments pro­
vided by each legal office for various purposes, to include dis­
cussions w i t h  the Army-Air Force Exchange Service 
(AAFES) about commercial tax preparers on Army installa­
tions. l 

. Th compiled all the fitatistics 
from m y  legal o f f c q  submitted 
in  19 nged by major command 
grou ,and Doctrine Command 
(TR); Forces Command WR); United States Army.Europe 
CEU); United States Forces Korea (FK); United States Army 
Pacific (PA); Army Materiel Cbmmand (AM); and all other 
majdr commiihds (OT)’. 

The electrqnic filing figures fpr Forces Command reflect 
that state income tax returns were electronically filed by legal 
offces rt McCoy. Wisconsin, and Fort Riley, Kansas. 

I * 


1 

’ ’IOF ARMY.Rffi. 27-3. LEGAL SERVICES: THEA& LEGALASSISTANCEPROGRAM, p&. 5-4 (30
I . ( I I ( 

90Message. Headquarters, Dep’t of hy. ’DAJA-LA subject: 1995 Mer-Action Report on Tu Assistance ( h ZJun 94). 
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I J 
sistance Providers (P+time and Full-time) .. 

I , 

v Attomi5ydClerksl ' 
Paralegals 

1 ' " I l l<  F 

Unit Tax , I /  I . i  1 '  

Advisors 1025 1448 1093 399, 

494 

. Number bfTax Returns Prepared 

OT TOTAL 

Unit Tax Advisors 

531 35968 

Total Number of. 1 

' !  1 ( 5  13497, 20762: 

" 21540 39942 10187 
, !  d < l I  , 4 , 

lowing topics: ir . 
IRS VITA Classes 

lhhy,repbrts' indicated thh'V e A  
too late to' zit1ow'Iegh Office'pirsbtm 

4 'forrthe tad season. Army' lawyers o 
asserted that 1RS instructor'kdowledge of tax isshes BrlSihg In 
fornigh countries improvediovkr previous years. Some legal

(office personnel outside ,the Udited States exphienced diffi-
calty obtaining their V I T k  materials in 8 timely]manner. 
These issues have been raised in recentlmeetings wifi IRS 
officials, and solutions have been proposed. 

Some reports indicated that commercial &$reparers on h e  
installations did not compute the EIC properly and were 
advising soldiers incorrectly about their eligibility for the 
credit. Most legal office personnel handled this issue by con-
tacting the preparer about the errors. At one installation, the 
legal office contacted the local IRS office.when a particular, 

returns involving BICc , n e  IRS initiated gn investigation 
at preparer, which went out of business by.the end of the 

MOst eprtstieflected few problems this'lix sehon kith 
' ongost .commercial taxlprkparers. The' problem noted in6St 
.oftediwas Milate subtnission of monthly repbrtS~to~Idstalla­
tion staffjudge-advocates, 1.1 

Puerto Rican taxes and on tax issues for soldiers.deployed in 
foreign countries. Attorneys should retain.copiqs of these 
messages for 'use throughout the entire year. Major Webster, 
Legal Assistance,Divisi~n,'OTJAG.(, TI ,, ,, 
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laims Report 
I United Stares Anny ClaimsService 

The SeArch For Mr.	Goodbar and StohgeARevisited 
t 

s still 
p r o b l e m m i e r s  who fail to complete their “address’in,block 
9 of the Department of Defense (OD)Form,1840. m e  lack of 
the carrier’s address frustrates the field office’s ability to dis-

At the time.’the USARCS op 
to complete block 9 of the DD 
foint Military-Industry Memorandum of Undtrstadding ‘on 
Loss and Damage Rules (MOU),2 has little basis to complain 
that it did not receive a timely DD Form 1840R.3 Although 
they had little basis, the carriers still complained, land the 
Comptroller General has repdered two decisi~nson lh js  very 

1 ’ 7 1  

the subject, the Comptroller Gener:, 
“substantially completes” the DD 

Form 1840 is entitled to timely notice and the field offi 
”the responsibility’to make a reasonable effort: to find 
er’s address Instead of merely holding an incbmpletk dotice 
until the 75day time period kxpires.”4 In that instance, the 
camer had provided its name5 itsqstandard Carrier klpha 
Code (SCAC), the Government Bill of Lading (GBL)number, 
and the name and address for the delivery agent. The Comp­
troller General decided that a minimal effort from the field 
office would have been required to determine the cprier’s 
proper mailing address and the pcarrierwould have been on 

i‘ r 
r + ( (  I 

notice of the loss and damage idd the field office dispatched 
the DD Form 1840R to the delivery agent. 

I 

Subsequently, the Comptroller General addressed the issue, 
but with a variation in the facts.6 Here the carrier failed to 
complete any of the blocks on the DD Form 1840; it simply 
gave the,blank DD Po? 1840 to the shipper at delivery. The 
field claims office did not attempt to determine which cafrier 
was responsible for the shipment or dispatch the DD Form 
1840R \kithin the seventy-fiveday time period. 

Although the General Accounting Office decided that the 
field cldim’s’office should have detemhed which darrier was 
kespohsible for the move,6 the Comptroller General over­
hrned the Stttlement Certification in favor of the m y ?  The 
Comptroller General stated that the carrier must “substantially 
complete” the required information on the DD Form 1840 to 
be entitled to timely notice. To require more from the field 
claims office would be burdensome and contrary;to the intent 
of the MOU. 
‘I!$ 


For the field cfaims hen a canier a 
blank DD Form 1840, Form I846k S­
phkhed. However; if a carrier provides its SCAC, the GBL 
number. or its delivery agent’s addkss, then the field claims 
office should determine which carrier was ksponsible for the 
shipment or serve the M O R  on the delivery agent. Whenevei 
possible the carrier’s address should be determined, however, 
and timely notice dispatched to it. This approach should limit 
potential disputes and resolve problems early in the claims 
process. Captain Upton. 

1 ) ! 1 )  ! 

‘see Claims Report. bokin8for Ur. Goodby Moving and,Slorage.ARMY LAW.. Nov. 1992, ai 43. ’i ‘ \  

’ : I 

*Military-hdusby Memorandum of Und ding on Loss and D k g e  Rules (1 Jan. 
1 1 , I 

3See supru hote 1. 
I I 

4See National Forwarding (3..B-247457. Aug-26.1992 (unpub.j. 
> I 1 *!.“ - i 

5See Dep’t of the Army,  B-255795. June 3. 1994 (unpub.). ‘ 


6See Settlement CertificateZ151685(58)(Gen. Accounting OfficeJuly 19, 1993). 


‘See supra note 5. 


1 , ’  L r ’ b  

4, I 

- I 

< I ” a  I ‘ I !  
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Professional Responsibility Notes 

Department of the Amy Standards &f Conduct m i c e  

Army lawyer committed professionaE misconduct when he fab­
ricated war stories about Operation Desert Storin, w v n  ‘he 
lied about earning a m i m u m  score oh A&y Physical Fit­
ness Test, falsely represented that he was a captain, and 
deheived a potential imployer by wearing capfain’s

I
bars. PRC Opinion 92-4. 

. I 

A&;, la mmitted p 1 !pisconduct 
ing eavesdropping equipment, u i p g  fraudulently-~btai(led 
government discount and sales tar exemption,and b y  mislead­
ing federal security oficer to get personal iuformarwn about 

’s landlord. 1PRC Opiniott92-5. . . I  

1 I d  ’ ’: 
(SOCO) normally pud­

lishes summaries of ethical inquiries that have been resolkd 

More serious cases, on the other hand, are referred to The 
Judge Advocate General’s Professional Responsi 
mittee (PRC). 

( 1 ’ 

{Thefollowing PRC opinions, which apply!the Army’s 
Rules of Professional Conduct for LaWyers ( A h y  Rutes)’ to 
cases involving attorneys’ falsehoods and dishonest conduct, 
are intended to promote an enhanced awareness of profession­
al responsibility issues and to serve as authoritative guidance 
for Army lawyers. To stress education and to protect privacy, 
neither the identities of the offices nor the actual es of the 

i r L t  I ’ 

subjects will be published.2 Mi. Eveland. 

Professional Responsibility 
Opinion 92-4 

The Judge Advocate General’sProfessional 
Responsibility Committee 

Facts 

Lieutenant Mitty (fictitious name) was a Reserve Judge 
Advocate assigned as an Individual Mobilization Augmentee 
(IMA) with a Major Command (MACOM) Staff Judge Advo­
cate’s (SJA) office, and was a member of the bars of two 
jurisdictions. On 19 September 199X. the SOCO tasked the 
Director, Guard and Reserve Affairs (GRA). Office of The 

‘ 


,­

neral, tqappoiRt a preliminary Screening 
officer (PSO)to determine whether Lieutenant Mitty misrep­
resented his rank4 aWards,,military Ltatus, and spirmy Physical 

a 

inqui 
GRA, concu 

I *occurring +oth.Pn,anQ,off active,duty. ~ The pattern became 
Lieqenant Mitty’s two;week annual training 
IWX, when the MACOM SIA Offiqe received 

a call from1 a local law firm, which had offered Lieutenant 

Mitty employment a year earlier, asking for “Captain’Mitty.” 

The PSO.*bund that Lieutenant Mitty misrepresented his 

active duty status ro the local law‘firm on numerous occasions 

for approximately one year. Although he was not on active 

duty, Lieutenant Mitty delayed commen 

the law fih’for abo 


dicated that he was a United ‘States Army Reserve 
Captain eegaged in government contract ,practice at the 
MACOM. Lieutenant Mitty7s telephone mail system in his ­
home state announced the frecorded’message,46Hell~,this is 
Captain Mitty, SJA, Mobile Tank Command.? During that 
year, however, Lieutenant Mitty was employed w’ ration’s legal department‘inhis home state. 

The PSO found that while on active duty in August lWX, 
Lieutenant Mitty not only continued to misrepresent himself, 

’ but dlso made fAlse official statements about k i s  APPT results.’ 
On 6 August 199X. while on active duty with 
SJA office; Lieutenant bit ty dined with the 
lawyers while wearing Captain’s bars. He entertained those 
persons present with stories of his bravery in pulling crew 
members from a burning tank in:haq,for which he wgn the 
Purple Heart, all of which was untrue. Lieutenant Mitty also 
lied to the firm’s lawyers when he told them that he had been 
selected to head war crime and deserter prosecutions at anoth­

1 1  k r  installatibn and would let tkie finri know when he was 
released from active duty. Moreover, Lieutenant Mitty lied to 
both his MACOM supervisor, a captain, and to the Office 
Administrator, a chief warrant officer, claiming to have 
received a perfect 300 APFT score when he had not taken the 
test. 

Lieutenant Mitty mailed a letter dated 20 December 199X 
to the SOCO, offering to resign his commission, apologizing -

I DEP’TOF ARMY,REG.27-26, LEGALSERVICES:RULES OF PROFESSIONAL FOR LAWYERSCONDUCT ( I  May 1992) bereinafter AR 27-26]. 

*Theopinions were freely edited to substitute fictional names for actual names and to remove unnecessary identifying information. 
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for his conduct, and blaming his conduct on ?‘mentalstress or 
illness.” Lieutenant Mitty also offered to have’hispsychiatrist 
confirm his mental status. As a result, the SOCO contacted 
the psychialrist’s office on 10 January 1WX and requested 
that documentationlbe mailed to the SOCO. ‘.As’of12 May 
199X, no psychiatric report had been received. ‘ Lieutenant 
Mitty’s offer to resigb was referred’to GRAlfor action; the 
SOCO was advised that the Army Reserve Personnel Center 
(ARPERCEN) sent resignation forms to Lieutenant Mitty on 
24 January 199X. 

’ ”. Applicable La 

’ Article 107, Uniform Code of Military Justice (UCMJ), 
provides, “any person who . . .with intent tb deceive . . . 
makes any other false official statement, knowing it to be 
false, shall be punished as a court-martial may direct.” 

Article 133, UCMJ, provides, “any commissioned officer, 
cadet, or ’midshipman who is convicted bf conduct unbecom­
ing an officer and a gentleman shall R­
martial may direct.” ’ 

Anicle 134,‘UCuT.p 

all dis neglects to the prejudice of 
good discipline in the armed’ 
forces, all conduct of a nature to bring dis­
credit upon the armed forces . . . of which 
persons subject to this chapter may be 
guilty, shall be taken cognizance bf by a 
general, special, or summary court-martial, 
according to the degree and nature of the 
offense, and shall be punished at the disc&­

1tion of that court. 

Rules of Professional Conduct 
I J - 1  

Department of the A m y  Pamphlet 27-26, Rules of Profes­
sioml Conducffor Lawyers (Rules)[3]applid in this case. In 
the Reamble to the Rules, ’their scope was stated as applying 
to all lawyers‘ as‘defined 
as: 


I / 

a person who is a’ member of the bar of a 
t, or the highest Court of a 
ry, or occupies a comparable 

position before +e courts of a foieign j 
diction and who practices’lawunder th 
ciplinary jurisdiction of’  The Judge’ 
Advocate General. This i 
advocates. members of theJudge Ad 
Legal Service, and civilian la 
ing before tribunals conducted 
Uniform Code of Military J 
Manualfor Courts-Martial. 

Rule 8.4of the Rules stated, “It is professional misconduct 
for a lawyer to, . .commit a criminal act that reflects adverse­
ly on the lawyer’s honesty, trustworthiness, or fitness as a 
lawyer in other respects , , ..” 

Discussion , 
I 1 

The facts show that Lieutenant Mitty made a false state­
ment about his A P R  test to the MACOM SJA Office, repre­
senting that he attained a perfect score when he did not take 
the test. His statement to his superior that he took the APlT 
test constituted a false official statement. 

Lieutenant Mitty also fraudulently indicated that he was an 
Army captain to his prospective civilian employers when he 
was an Army lieutenant. Furthennore, Lieutenant Mitty wore 
unauthorized rank while dining with his prospective civilian 
employers in a public establishment. ’ I 

! 

Two further activities of “conduct involving dishonesty. 
fraud, deceit, and misrepresentation”occurred while Lieu­
tenant Mitty was not on active duty. Lieutenant Mitty made 
these misrepresentations to his prospective civilian employb 
when (1)’he lied about his military status, tank, awards, and’ 
service; and (2) when he lied in his attempts to cover up his 
misconduct. 

, I 

All five matters constitute violations of Rule 8.4 (Miscon­
duct) of the Rules. Lieutenant Mitty violated one of the most 
basic professional obligations to the public, the pledge to 
maintain personal honesty and integrity. That Lieutenant 
Mitty was a judge advocate increased his obligation to the 
public. His actions cast substantial doubt on his integrity, 
honesty, trustworthiness,and fitness as a lawyer. 

Findings ,r, 

e The Committee found that probable cause existed to believe 
that Lieutenant Mitty committed misconduct, in violation of 
Articles 107, :133,and 134 of the UCMJ. 

The Committee further found that First Lieutenant Mit 
violated Rule 8.4 of the Rules. 

I 

In light of the above findings, the Committke recommended 
that The Judge Advocate 

1. Issue a formal letter of reprimand to First I 
: Lieutenant .Mitty and that i t  be filed in his 

Official Military Personnel File (OMPF); I I 

2. Withdraw First Lieutenant Mitty’s certi­
, fication as counsel under Article 27(b), 
. UCW, ’ , 

P A M W L ~  L (31 Dec. 1987). When the conduct Occurred. D A  Pamphfel3DEP.T OP ARMY, 27-26. ~ A SERVICES: RULES OF PROFESSIONALC O N D W  FOR LAWYERS 

27-26 was the controlling version of the Rules ofRofessionalConduct. On I June 1992. AR 27-26. supra note 1, superseded DA Pamphlef 27-26. but Army Rule 

8.4 was not changed. 
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I 3. Recommend that this action& forward- f. 
ed to the Commander, ARPERCEN,lfor I 

t appropriate action in accordance with I‘ 

Regulation 135175. 

4. Notify First Lieutenant Mitty’s state bars 
of this professional misconduct, for such 

they deemappropriate. 1 

1 ’ 1 1 1 
I * 

sional Responsibility , 

Opinion92-5 ~ 

The Judge Advocate General’s 
Responsibility Comm 

’ r ,  5 , n  

to the Office of the SJA at a particular installation. Lieutenant 
CQlonel *Stalker%ventto a private commercial firm to purchase 
electronic surveillance items to be used for kavesdrapping on 
his estranged .wife’s conversations inlhis residence and in a’ 
third party’s residence where his wife was staying (Lieu­
tenant Colonel Stalker would relate later that he suspected that 
his ‘wife was having an extramarital’affair.)’ He.falsely repre­
sented to the proprietor that he was working on a covert milk; 
tary operation regarding narcotics and intelligence matters on 
behalf of his command. Over time. Lieutenant Colonel Stalk­
er purchased numerous electronic devices, including wireless 1 

transmitters and,receivers that he may have used to record his 1 
wife’s conJersations as well as the conversations of unsus- I 

pecting persons. I r i 1 

:4,1!. I B 1 I ‘ I > ’  

As a result of Lieuten 
tions, and the presentation of a false “Blanket Certificate of 
Resale” with the installation’s state tax exemption number 
annotated thereon-which he improperly obtained from an 
ihstallation procurement analyst witticut revealing his true 
intention’1ha‘tIthe’’number
was for hi$ pirsbnal use-he 
received a government purchase disdount ahd a state tax’ 
exemption which saved him $244.55 on the purchase price of 
thed elktronic itkms) Lieutehnt Colonel ’Stalkera~soappar­
ently lied to a government security staff offitkr‘tofurther his 
scheme and had that officer run a check on a telephone num­
ber so that he could obtaili’the name an8 address of the third 
party with whom his estranged 

, I 

Out of concern for Lieutenant Colonel Stalker’s dctivities, 
specialized teams of technical surveillance experts were tem­
porarily assigned at the installation to in’onitor frequencies 
possibly beingiused By‘Eieutenant Colohel Stalker. During 
the course of the investigation ,notransmiskions Were received 
on the installation. 

- i  , J (  , ‘  I B i ’ : q  ltd; ,, 

Federal ’ crimidaI investigators ‘searched both Lltutenant 
Colonel Stalker’s residence and that of his wife. [A %ice acti­
vated minicassette recorder with a tape inside was attached to 

1 ( 7  *,, , I 

the telephone in tieutenant Colonel Stalk6r’rs bedroom. This 
tape was found to contain one conversation &tween Lieu­
tienanr Colonel Stalker’s ,wifeland an unknown female. rA”see­
ond tape, also seized in the bedroom, was found to contain 
several conversations between Lieutenant Colonel Stalker,his ­
wife,nnd several pnidentified individpals. ,Thesearch of Mrsr 
Stalker:$ boarding room!revealed a transmitter with micro­
phone ,lwated under a couch. The transmitter was plugged 

I / 

As a result of the investigation, Lieutenant Colonel Stalker 
received a general officer letter of reprimand for h i s  false rep 
resentations. This ,letter, which principally ,focused .on Lieu­
tenant3ColoneljStalker’s derelictions as a Army officer as 
opposed b a n  h y lawyer, was filed in his OMPF. 

1
” .I I /  
.Article 133, LJCwJ,jprovides, :‘any commissioned,officer . .I who is conyicted, of conduct unbecoming an officer Wd a 

gentleman shall be punished as a court-martial may direct.’; 

Section 2511 of chapter 119 of T i t b l 8 ,  United States 
Code, provides in pertinent part: ’ 

ed iq thip,chapter,,any personA y h y  

tioqally ,intercepts. endeavpg? ’to I 
y wire, oral, orlelecqoqic 

F 

I i , I  

both. 
1 ! ) ‘ * I ‘ b

The statute further provides that: 

nication or where one of the parties to the 
cpmmunicatiop )has,given prior consent to 
sycjl interception unlesb such communica­
tion i s  intercepted tor the 

The Rules once again applied. . . .la] Rule 8.4 of the Rules ­
stated in pertinent part, “It is professional misconduct �or a. 

1 1 1 . L  P i !  

4se:ld 
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I lawyer to. ..(b) commit a criminal act 
I on the lawyer's honestjr,'hstworthiness as inadequate tb establish aSiolation of federal and 

in other respects; (c) engage in conduct involving dis , state laws related to his eavesdropping activities. 
fraud, deceit. ormisrepresentation." 1 , ' ,  7 ,  i 1  

r". e Committee found that the'letter of reprimand issued to 
Discussion Lieutenant Colonel Stalker by his command dealt mainly with 

ts considered are that Lieutenant 
his derelictions as an h y officer. 

Colonel Staler: (1) improperly obtained the: command's tax Thekommittee further found tha 

exemption number from a procure alyst without "er dted Rule 8.4 of the Rules. 
revealing his .@e intention that the n 

> I 

sonal use; (2) 'fraudulently misrepres Recommendations 

mercial firm his reasons for making a private purchase of 

electrQnic eavesdropping equipment to secure a government In light of the above findings,

pdhase  discount and state tax exemption; and (3) falsely rep- Ti,? JudgeAdvocate Gknera

resented to a Security official of his command his reasons for 

securing the address person his estranged bife was resid- ' 


I i ,,, i 1. Issue 
I , Lieutenant Colonel Stalker that had as its 

tion included Lieuten Colonel Stalker's main focus his failure to maintain his per-
lack of a prior disciplinary record; his apparent motivation sonal honesty and integrity as an Army 
oyer *e dissolution of,his marriage and concern over the cus- lawyer and that such reprimand should,be
tody of h i s p n ;  find his . , , filed in hisOMPF;
expression of remorse co 

ter 119 of Titlesimilar provisipn i n  the state I I 2. RevokeLieU nt Colonel Stalker's cer­
stidition faifed to establish " tification as a counsel under Article 27(b), 

whether, and how, the various tapes weie made and who, if UCMJ, and suspend him from practice 
anyone, did not consent to their creation. Consequently, the before Army courts-martial and the Army 
[Invesfigation;&as factually insufficient to determine whether i '  
Lieutenant Colonel Stalker's actions rriolakd federal or state 
statutes governing the interception of communications. Nev- . 
ertheless, his actions cast doubt on his iqtegrity. honesty, I 

bar and the bar oftrustworthiness, and,fitness as a lawyer, I i l ,  

Findings 
' I(mmittee f~undthat prob 

that Lieutenant Colonel Stalker co 
lation of Article 133,'UCMJ. ' '  

c I ,"; I I < 

. /  
* I 

I -' k ' 

Guard and Reserve Affairs Items 
A I 

Guard and Reserve Afa ibision, OTJAG 
1 .I I 

The Judge Advocate General's Continuing ing the On-Site schedule please direct them to the local action 
Legal Education (On-Site) Schedule Update officer or CPT Eric G. Storey, Chief, Unit Liaison and Train­

1 . irigiOffice, Guard and Reserve Affairs Division, Office of The 
Following I I s  an updated scheduk of The Judge Adv ocate Judge Advocate General, telephonei(804) 972-6380. 

1 General's CLEOn-Sites, If you have any questions concern- I I I , 1.2, I 

1 , I( i!'" , ' i t  1.  , If , 

, I f 7 : I 
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MAJ Donald Lynde 
SJA, 94th ARCOM 

' A m : )  AFkCdMA:JA 
MAJ Tomanelli ' '  695 Sherman A v d  

*Ft.q v e n s :  MA 0143GRA Rep I '(508)'796-6332, , ' 
1.j i 

I I' ' . 1 )  e Go 
i ' I  

' I '  RC Gd 
Thunderbird Motor Hotel Ad & Civ

' i ' 2201[East~78th'dt.'I ; . '  '' I Int'l-OpsLaw MAJ Whitaker 88th Division Rd,ril 

1 , 

J ~ ' .  AC GO 

Fordham Law School 
1 ' 7  lNewYork,NY, 10023.1 ; .I AdgLCiv 

) !  I r CrimLaw 
, . '  I F ' '  GRARep 

79th ARCOW I53d LSO 
MAJ Mffiillin . WoodlaWn&Divisi 

c 

LTC Hamilton t(2�5)'342-1700 ' I "  

1 - (717) 787-3974 , ,i1.1 

6-8 Jan 95 	 Long Beach, CA 
RC GO 

f l t  I )  
Cull;78th LSO 

Hyatt Regency Int'l-Ops Law LCDR W 
Long Beach, CA 908 I5 	 Ad & Civ MAJ Peterson Suite 101 

GRA Rep LTC Menk Los Alamilos, CA 90720 

.,..+" I " rn -#. L 

2 1-22 Jan 95 Seattle, WA AC GO LTC Matthew L. Vadnal 
6th LSO RC GO BG Sagsveen 6th LSO 
Univ. of Washington 

Law School 
Crim Law 
Contract Law 

MAI O'Hare 
MAJ Pendolino 

4505 36th Ave., W. 
Seattle, WA 98199 

Seattle, WA 78205 GRA Rep Dr. Foley (206) 28 1-3002 

18-19 Feb 95 Chicago, I1 MAJ Ronald Riley 
214th LSO 18525Poplar Ave. 
Cdr's Conference Room Homewood, IL 60430 
Ft. Sheridan. IL 60037 Contract Law 

I ,  1 ,  lii'; k t  ', ' $ 1  

. a '  , I 1 I t ,  < ,, 
25-26 Feb'95 Salt,iJa 

{ X'thLSO 
split training Olympu i 1 '  SaltLakeCity,UT~84106 ,­

6000 Third Street Ad & Civ MAJ Pearson (801) 468-2639 
wmenver Salt Lake City, UT 841 14 GRA Rep LTC Hamilton 
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THE JUDGE ADVOCATE GENERAL% 

SCHOOL CONTMUING LEGAL EDUCATION (OWSITE)TRAINING, AY95 (Cohtinued) 


25-26 Feb 95 l 1  D e n w ,  CO AC GO 
87thLSO 

, Fiksimmons AMC,B1 * 

CO 80045-7050 

4-5 Mar.95 
'120th ARCOM ' I RCGO ' I 

fix' Univ of SC Law Schoo Crim Law 
umbia, SC 29208 Ad & Civ . 

9 Columbia, SC AC GO I 

1 1  . ' GRARep I 

10-12 Mar 95 DallasFort Worth AC GO 
' 1st LSO ' 3 i RCGO 

1 L Lnt'l-OpsLaw : 
34 ' t CrimLaw . 

E r i  " GRARep 

11-12 Mar95 .Washingcon, DC AC GO 
10th LSO RC GO 
NWC (Arnold Auditorium) Int'l-Ops Law 
Fort Lesley J. McNair Contract Law 

Y C *  D *% x Washingtan, DC 20319 + e I GRA Rep 

~ COL Richard H.Nixon 
BG Lassart 1 1 1928 E. Millbrook Rd. 

MATBartol Salt LakeCity, UT 84106 

MAJPearson (801)468-2639 

LTC Reyna 


-1 ;. . LTC Robert H.Uehling 
BG Sagsveen qP.0. BOX2410 
MAJ Winn Columbia, SC 29224 
MAJ Hernicz (803) 733-2878 
LTC Menk/epTStorey 

COLRichard Tanner: : ' I 

! 

LTC Hamilton 

LTC Memll W. Clark 
BG Cullen 7402 Flemingwood Lane 
MAT Martins Springfield, VA 22153 
MATEllcessor (703) 756-2281 
LTCMedcClTStorey I 

p 18-19 Mar 95 	 San Francisco, CA 
5th Lso 
Sixth Army Conference Room 
Presidio of SF, CA 94129 

. f Z  I .  

1-3 Apr 95 	 {Indiqnapolis,IN 
National Guard 

~ . * I  

7-9 Apr 95 Orlando, FL ' ' 

AC GO 
RC GO 

Ad & ki 
Crim Law 
Gq-4 Rep 

ContracJLaw 3 

BG Sagsveen, BG 
Lassart, BG Cullen 
MAJ Peterson 
LTC Bond 
LTC Reyna 

MAJKohlman I I +, 

COL Paul K.Graves 
6th LSO 
4505 36th Ave., W. 
Seattle, WA 98199 
(206) 28 1-3002 

COL George AdHopkins 
, '2002 South Holt Road 

Indianapolis,LN 46241 
c3174457 

uthAndrew Avenue 
ten 1 J  Suite423 

I 

OCTOBEP 1994 THE ARMY WWYER *.DA PAM 27-50-263 77% 



THE JUDGE ADVOCATE GENERAL% 
SCHOOL CONTINUING LEGAU EDUCATION (0N;SITE) TRAINING,Ay195(Uhtinued) 

CITY, HOST UNIT 'AC GORC GO
DATE i . ,  WTRAJNINGSm' '  I -

OLTCBehard B!DoM,-&. 

12-13 May 95 

I 121stARCOM HHC;Jd Trans Bde 
Contract Law MAJ Hughes 3415 McClellan Blvd. 

1 MAJ A.!Frisk nniston, AL 36201 
I 1 LTC Reyna (205) 939-0033 

O t S  ALARNG 
T COL Larry CrairenI [Gulf ShOkS, AL 

' J I '  BGCulle 7 ' Office'ofthe Ad] General 
\ ' I  ' "' ' ATTN: AL-JA.> 

I,' I j \ P.0: Box 371 1 
Dr. Foley Montgomery, AL 36109 

19-21 May 95 , KanLas City, MO AC GO i;,'' r  !LTC a i t h  H. Hama& - 1 ;  I 
I r V(bedForces 89th ARCOM I ) I  2 i i ;  RC GO BG Lassart HQ, Fifth U. S. Army 

Day B 20 May) 3 130 Ge6fge Washing& BIW 1 Contract Law' MAJ Causey Attn: AFKB-JA 
i Wichita, KS 67120 l i  iri!ilt I1 I Ad&Civ "I . I MAJ Jetiiiings' I &  i FortSam Houston 

31 hn!,lh 1 . I  GRARep ;. ,' LTC Menk San Antonio, TX 78234 
(210) 221-2208 

.3<i,n.DSN;471-2208'.!* *  ( 1 - 1 !  

5 

CLENews r:i 
0 


1. Resident Course Quotas 

CAttehddnc'e at resident CLE courses at The Judge Advocate 
General's Sdhol (TJAGSA) is restrict& to'thobe who have 
been alloc'ated htudent qbotas. Quota4 foi TJAGSA CLE 
courses are managed b),the Army Training Requirements and 
Resources System ( A m ) ,  the Arm$-wiue dutdmated quota 
management system. The ATRRS school code for TJAGSA 
is 181. ,Ifyou do'nbth v e  a confirmed quota in ATRRS, 
you da not bave:a quota for a TJAGSA CLE course. 
Active dutyservica members must obtain quotas through their I 

directorates of training or through equivalent agencies. 
Rpeyiqts must obtain ,quotas througb-their unit  training 
offices or, ifthey qDopunit reservists, through ARPERCEN, 
A'ITN: ARPC-ZIA-P, 9700 Page Boulevard, St. Louis, MO 

1994 

14-18 November: 18th Criminal Law New Developments 
Course (5F-F35). 

. J 

14-18 November: 58th Law of WarWorkshop (5F-F42). 

(5-9 December: USAREUR 0 

-9 December: 127th Senior Officers' Legal Or 
.Course (5F-R). 

)l. 


9-13 January: 1995 Gove 

7'1 I 

0:13 lanuary: USARE 

23-27 January: 46th Federal Labor Relations 

i: JF 
,, 23-27ilanuary: 20th Operational 

bruary: 128th Senior Officers' Legal Orientation 

6-10 February: PACOM TaxCLE (5 

6 February-14 April: 136th Basic 
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i 13-17 February: 59th Daw QF War Workshop(5Fq42). , 1 

j E7 February3 March: 36th Legal Assistance Colirse (5F-i
F23). .\ 

i
! 617 March: .134thContract Attorneys' Course (5F7F10). 

h:, 19th Administrative Law for Military Instal­
lations Course (SFrF24). l 

27-31 March: t 1st ProcurementFraud Course (5F-F101).
i ., "I 

3-7 April: 129th Senior Officers' Legal Orientation ' 

Course (5F-Fl). t 

I .  

17-20 April: 19 ve Component Judge Ad 
Workshop (5F-F56). 

17-28 April: 3d Criminal Law Advocacy Course (5F-F34). ­
! 

24-28 April: 21st Operational Law Seminar (5F-F47). 
F 

1-5 May: 6th Law for Legal NCOs' Course (512­
7lD/E/20/30). 

1 , 

1-5 May: 6th Installation Contracting Course (5F-F 
# I 

1 %P
15-19 May: 41st Fiscal Law Course (5F-F12). 

15 May42 June: 38th Military Judge Course (5 

22-26 May: 42d Fiscal Law Course (5F-Fl2). 
1 

47th Federal Labor Relations Course (5F-F22). 
< 

5-9 June: lsthtelligence Law WGkshop (5F-F41). 
r ;  

5-9 June: 130th Senior Officers' Legal Orientation Course 
(5F-F1). 

-
12-16 June: 25th StaffJudge Advocate Course (5 

I 

Training (5F-F57). 

(Phase II) (5F-F55). I 
t i 

1 Recruiting Training Seminar. r 

th Methods of Instruction Course (5F 
, 

10-14 July: 7th STARC 'Jbdge Advocate Mobilization &'* 
Training Workshop. 

I,, r 1 , 

10-14 July: 6th Legal Administrators' Course (3A-550AI). 

10 July-I5 September: 137th Basic Course @-27-C20). 
i > !  , ;' 

il7-21 July: ,2d JA .Warrant Officer Basic Course (7A­
55OAO). 

1~6l-28July: Fiscal Law Off-Site (Maxbell AFB). ' 

31 July-16 May 1996 44th Graduate Course (5-27-C22). 

31 July-1 1 August: 135 ntract Attorneys' Course (5F-
HO). 

< 

14-18 August: 13th Federal Litigation Course (5F-F29). 
.1.  > .  I ' 1 

.I . 

14-18 August: 6th Senior Legal NCO Management Course 
(512-7 1D/E/40/50).:./ I  ' 

11, 

21-25 August: 60th Law of War Workshop (5F-F42). 
. 8 ,  

..2 1-25 August: 131 st 'Senior Officers' Legal Orientation 
Course (5F-F1). 

, , , ; ; ' I  ; I': . ' I ; i'b c 1 

28 August-I September: 22d Operationh Law Seminar 
(5F-F47). 

,. 3 ,  
, I * 

6-8 September: USAREUR.Legal Assistance CLE (5F-
F23E). 

8 I . I  . 1 I * 

11-15 September: USAREUR Administrative Law CLE 
(5F-F24E). 

: t  ' t  I 
11-15 September: 12th Contract Claims, Litigation and 

Remedies Course (5F-Fl3). 
' I [ 

4th Criminal Law Advocacy Course 

3. 	Civilia 
3 ' 1  1 

Regional, Los Angeles, C 

TA: Gulf Coast Regio 

4-6, MTA: Mid-Atlantic Deposition, Philadelphia, PA, 
i: ' 1 

3-7,NITA? &eat Lakes Deksition; Cleveland, OH. .. 
\ ,  

Legal, .Medical and Ethical Issues in 
s, FL. I C 

19,LRP: Foqplying with JDEA.& Section 504, 
NC. 

.Prl 3, ;UMLC: ,~29thPhilip E. Heckerling Institute on Estate 
Planning, Miami Beach, FL. - , j . I' 

9+L3:ESI: Managing Projects in Organizations, Washing­
ton, D.C. 
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I 

9113, G W :  Formation of Government Contracts,bWadh­
ington, D.C. , 1 0: f 

9-14, NITA: San Diego Master Advocates Program. San 
Diego, CA.-

1 ,  I I 

10, LRP: Complying with IDEA & Section 504, Atlanta, 
GA. . I , 1 1 

10-13, ESI: The Winning Proposal, Washington, D.C. 

12, LRP: Complying with IDEA & SectiAn 564. Memphis, ' 
TN. , ­

5 ) ' r  , 

Ethics in a P Iew Era: A Delicate 
1 

LRP: Complying with IDEA & Section 5
:A I I 

16-17, ESI: Continuous Improvement and Total Quality 
Managed&, London, England. 

' I  

For further infanriation on chiliah" courses, please contact 
the institution offering the course. The addresses are listed in 

Pthe September 1994 issue Of The Aiiny Zawyer. I *  I 

4. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

bdsdiction I ., 
Alabama** 3 1December annually 

15 July annually I I 

California* 1 February annually 
' Anytime within three-year ' 

period
'Delaware ' 3 1 July biennially 


Florida** Assigned month triennially j '  


Georgia 31 January annually 

Idaho ' ' AQniSsioh date triennially t 


Indiana 31 December annually 

Iowa 1 March annually 

Kansas I I 1 July annually ' ,  ' r 


Kentucky 30 June annually 

Louisiana** v , 31 Januaryannuallyi , I 


31 March annually 
1- F ( I i r J  30 August triennially 

17-18, ESI: Export Controls an 1 August annually 
b.C. ' 

9 I .  r Missouri 31 July annually 
Montana , L - r l '  , 1 1 March'annually 

17-19, GWU: Patents, nical Data, and Computer Nevada 1 March annually 
Software, San Diego, CA. 1 New Hampshire** j .  4 1 Augustannually I 

F
New Mexico 30 days after program 

17-19, GWU:ADP Contract Law, Washington, D. ~ 28 February annually ' 
North Dakota 31 July annually 

ntract Performance 31January biennially * -

Problem Prevention, San Diego, CA. Oklahoma** 15 February annually 
Anniversary of date of ­

19-20, GWU: Oil Poll birth-new admittees and 
j reinstatedmembers report

23-27, ESI: Federal Contracting Basics, Washington, D.C. after an initial one-year peri­
l 1 '  ' od;thereafter triennially

23-27, ESI: Project Leadership, Management, and Com- Pennsylvania** Annually as assigned
munications, Orlando, FL. Rhode Island 30 June annually 

' 
1 & '  South Carolina** ! 15 January annually

24-27, 'ESI:. Business Piocess Reengineering, Washington, Tennessee* 1 March annually 
Last dafoT birth month 

30-31, , G W :  Subcontract Law in Federal Procurement, annually 

Washington, D.C. L 31 Decemb& biennially 
15 July biennially 

'30-2'February, ESI: Source Selection: 'The Cdmpetiti B : L 1 30 June annually 'i \ 

Proposals Contracting Process, Washington, D.C. I 31 January triennially 
30 June biennially f i  - '  

30-3 gehruary, ESI: Operating Praetldes ih Contr 31 December biennially 
Administration, San Diego. CA. 30Januaryannually I i 

1 1 

30-3 Februdry, ESI: 1 contracting for Proje For addresses and detailed information, see the July 1994 -Washington, D.C. ' I " ' 1  issue of TheA m y  Lawyer. I E '  I 4  3 

30-3 February, ESI: Defense Program Management, Wash- *Military exempt 1 L 1 ' 

ington, D.C. ' L  , **Military must declare exemption 
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Current Material of Interest 


1. TJAGSA Materials Available Through Defense Tecbni­
r“; cal Information Center 

Each year, TJAGSA p s deskbooks and materials to 
support resident instructi h of this material is useful to 
judge advocates and government civilian attorneys who are 
unable to attend courses in their practice areas. The School 
receives many requests tach year for these materials. Because 
the distribution of these materials is not in the School’s mis­
sion, TJAGSA does not have the resources to provide these 
publications. 

To provide another avenue of availability: some of this 
material is being made available through the Defense Techni­
cal Information Center (DTId 
material in two ways. The first is through a user library on the 
installation. Most technical and school libraries are DTIC 
“users.”,If they are :‘schyl”,libraries, they may be free users. 
The second way is for the :br,oiganiiation to become a 
govemmqnt user. Gove gency users pay five dollars 
per hard copy for reports af !lv710Opages and seven cents for 
each additional page over 100, or ninety-five cents per fiche 
copy. Overseas users may obtain one copy ofla report at no 
charge. The necessary information and forms to become reg­
istered as a user may be requested from: Defense Technical 
Information Center, Cameron Station, Alexandria, VA 223 14­
6145, telephone: commercial (703) 274-7633, DSN 284­
7633. 

Once registered, an office or other organization may open a 
deposit account with the National Technical Information,Ser­
’ to facilitate ordering materials. Information concerning 

procedure will be provided yhen a request for user status 
is submitted. 

J 2 

Users are provided biweekly and cumulative indices. These 
indices are classified as a single confidential document and 
mailed only to those DTIC users whose organizations have a 
facility clearance. This will not affect the ability of organiza­
tions to become DTIC users, nor will it affect the ordering of 
TJAGSA publications through DTIC. All TJAGSA publica­
tions are unclassified and the relevant ordering information, 
such as DTIC numbers and titles, will be published in The 
Army Lawyer&The following TSAGSA publications are adail­
able through DTIC. The nine character identifier beginning 
with the letters AD are numbers assigned by DTIC and must 
be used when ordeqng publications. 

Contract Law 

A;isistance 

AD BO92128 	 USAkETJR Legal AssistanceHand­
booklJAGS-ADA-85-5(315 pgs). 

AD A263082 ’ 

*AD A28 1240 

AD B164534 

*AD A282033 

7 

AD A266177 
.t 

AD A268007 

AD 3156056 

AD A269073 

AD A274370 

AD A274984 

AD A27550 

AssistancdJA-26l(93) (293 pgs). 

Office Directory/JA-267(94) (95 pgs). 

NotarialGujdd,p268(92) (136pgs). 

Preventive Law/JA-276(94) (221 pgs). 

Soldiers’ and Sailors’ Civil Relie 
Guide/JA-260(93) (206 pgs).‘ ‘ ’ 

1 , , I  

Wills 

Famil 

Office Administration GuiddJA271(94) 
(248 PG). 

Legal Assistance: Living Wills 
GuideIJA-273-91 (171 pgs). 

Model Income Tax AssistanceGuidelJA 
275-(93) (66 pgs). 

Consumer Law GuiddJA 265(93) (634 
P F ) .  

Tax Information SenesIJA 269(94) (129 

Deployment GuidelJA-272(94) (452 
Pgs)­

b Guide-January 1994. 

Administrative and Civil Law 

AD A199644 	 The Staff Judge Advocate Officer Man­
ager’s HandbooklACIL-ST-290. 

AD A269515 Federal Tort Claims Act/JA 241(93) (167 
J pgs). 

AD A277440 	 Environmental Law Deskbook, JA-234­
l(93) (492 pgs). 

AD A265755 	 Government Contract Law Deskbook , ‘ *AD A283079 Defensive Federal Litigation/JA-200(94) 
V O ~ .1/JA-501-1-93 (499 pgs). (841 pgs). 

\ AD A265756 	 Government Contract Law Deskbook, AD A255346 Reports of Survey and Line of Duty 
V O ~ .2DA-501-2-93 (481 pgs). Determinations/JA 23 1-92 (89 pgs). 

AD A265777 I Fiscal Law Course Dqskhk/JA-506(93) AD A269036 Government Information PracticedJA­
(471 pgs). 235(93) (322 pgs). 

OCTOBER 1994 THE ARMY LAWYER 4 D A  PAM 27-50-263 81 



AD A259047 AR 15-6Investigations/JA-281(92)(45 Q 

Pgs)-

The Law qf Federal EmploypedJA 
I &SI?yq1,,p?/ 

o i  I 

TFe ,Law of Federal Labor-Management 
t c  elkbbns/JA121i(93) (430 pgs).l r i . . - J  $ , t  . 

,and Literature , 

ifth EditiodJAGS-i 

f '1' < 

ncedJA 301(93) ( 

~!!ishment/JA330(93)(40 

AD A274628 ; - I I  	Senior Officers Legal OrienptiodJe I ; 
320(94) (297 pp) .  

Trial and
booWJA ?10(93) (390 pgs).Counsel,Hwd-


AD7A27fMl;) . Unite,d States Attorney Prosecutions/JA­
338(93) (194 pgs). 

2 ..I I L, Intepational Law 

AD A262925 Operational Law Handbook ( 
- A22(93) (180 pgs). 1 

'1  

> i 
AD B136361 

Policies HandbooWJAGS-GRA-89-1 
; 1 (188pgsJ. ' I 

The following CID publication also is available through 
DTIC: 17 "( I 

AD A145966 lh Li,, ,,USACIDCPpm 195-8, Criminal Investh 
gations, Violation of the U.S.C. in Eco­
nomic Crime Investigations (250 pgs). 

r j ! : j 1 1 .  
Those ordering p Ireminded that they are for 

government use only. 
( ? 

*Indicates new publication or revised edition. 

2. Regulations andPamphlets 1 , '  

1) [ [ '. ,I L ' 

Obtaining ~~~~~l~ for Courts-Martial, DA Pamphlets 
Army Regulations, Weld Manuals, and Training Circulars. 

( 1 )  .The U.S. Army Publications Distribution Center 
USAPDC) at Baltimore stocks and distributes DA publica­

tions and blank forms that have Army-wide use. Its address 
is: i 

7 

Commander 
U.S. Army Publications 
Distribution'Center 

1 2800EastemBlvd. v '  ' 
altimore, MD 91220-2896 ' I 

1 :  ' 7 '  

(2) Unitk must have publications accounts to use any 'part 
of the publications distribution system. Tlmfollowing extract 
from Department of dhe Army Regulation 25-30, The A m y  
Integrated Publishing and Printing Program, paragraph 12-7~ 
(28 February 1989) i ded to assist Active, Reserve, and 
National Guard units, < i i  I '  ; 

) "Activeprmy. ' I : 1 2  I / \  I : < ' * ' 

I '  (a)  Units organized 'PA;c;,'A PAE h a t  
ports battalion-size unid Will kauest a consolidated publica­
tions account for the enti& F~thIi$riexcept when dubordinate 
units in the batdion we gead$hcally rem&. "TOestablish 
an accbuht, the PAC will forward kt DA Form 12-RI(Request 
for Establishment of a Publications'Account) and supporting 
DA 12-series forms through their DCSIM or DOIM, as appro­
priate, to the Baltimore USAPDC,2800 Eastern Boulevard, 
Baltimore,, MD 21220-2$96."1The PAC will manage all 
accountsestablishedfor &hebathlion it supports, (Instructions
for the use of DA 12-series forms and a reproducible copy of ,­
the forms appear in D 

DCSIM or DOIM, as appropriate, to the Baltimore USAF'DC, 
2800 Eastern Boulevard, Baltimore, MD 21220-2896. . 1 1  r J  ' ' 

tants general. To establish an accqunt, these units will submit 
a P A  Form 12-R p d  supporting DA 1 Z ~ r i e sforms thpugh 
their State adjutants general to the Baltimore USAPDC, 2800 , 
Eastern Boulevard, Baltimore, MD 21220-2896. 

I
(3)  USAR units that ny ~ size and 'ab 

staff sections from division level and above. To establish an 
account, these units will sub A'Form 12-R and support­
ing DA 12-sei s through their supporting installation 
and CONUSA Baltimwe USAPDC, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896.' 

, (4) 1 ROTC elements. To mtablish an account, ROTC 
regions will submit a DA Form 12-R ahd supporting DA 12­
series forms through their supporting installation and 
TpADOC DCSIMl to the Baltimore rUSAPDC, 2800 Eastern 

' r  1 
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BoGlevard, Baltimore, h4D 21220-2896. Senior and 'juhior 
ROTC units will submit a DA Form 12-R and supporting DA 
12-series forms through their supporting installation, regional 
headqoarters, and TRADOC DCSIM to the %altimore 
USAPDC, 2800 'Eastern Boulevard, Baltimore, MD 21220­

r" 2896. 4 

Units not described in [the paragraphs] above also may be 
authorized accounts. To establish accounts, these units must 
send their requests through their DCSIM or DOIM, as appro­
priate, to Commander, USAPPC,A'ITN: ASQZ-NV, Alexan­
dria, VA 22331-0302. 

1 i , ' 

s for establishing initial distribution 
requirements appear in DA Pam.25-33. 

. : 
If your unit does not have a copy of DA Pam 25-33, you 

may request one by calling the Baltimore USAPDC at 
)6714335. I 

(3 )  Units that have established initial distribution require­
ments will receive copies of new, revised, and changed publi- I 

cations as soon as they are printed. 

(4) Units that require publications that are not on their ini­
tial distribution list can requisition publications uking DA 
Form 4569. All DA Form 4569 requests will be sent to the 
Baltimore USAPDC,2800 '&tern Boulevard, Baltimore, MD 

u may reach thisoffice at (410) 671-4 

(5) Civilians can obtain DA'Pams through the 
Technical Idormation Sewice (NTIS), 5285 Port Royal Road, 

Apringfield,  Virginia 22161. You may leach 
703)487-4684. 

(6) Navy, Air Force, and Marine Corps judge advocates 
can request up to ten copies of DA Pams by writing to 
USAPDC,ATI": DAIU- ,2800 Eastern Boulevad, 
Baltimore, MD 21220-28 may reach h is  office at ' 
(410) 671-4335. 

I 


13. LAAWSBulletin Board Service 

operates an electronic bulletin board;(BBS) primpily dedicat­

ed to serying the Army legal community in pkviding Army 

acces's to the LAAWS BBS, while also providing DOD-wide 

access. Whether you have Army access or D 

all use? will be able to download the TJA 

that we avhlable on the LAAWS BBS. 


b. Access to the l.AAWS BBS: 

(1) Amy access to the LAAWS BBS is currently restric­
ted to the following individuals (who can sign on by dialing 

ial'(703) 806-5772, or DSN 656-5772): ' ' ' ' 

(a) Active duty Army judge advocates; 

(b) Civilian attorqeys employed by the Department of 
y e ,h y ;  / I  1 .  

(c) Army ReseGe and Army National Guard (NG) judge 
advocates on active du/y, or employed by the federal govern­
ment:-,-

Id) Army Reserve and Ahny NG judge advocates on 
active duty (access 'to WEN and the pending RESERVE 
CONF only); 

' (e) Active, Reserve, br NG Army legal administrators; 
Active, Reserve or NG enlisted personnel (MOS 71DnlE); 

I tf) Civilian legal support staff employed by h e  Army
Judge Advocate General's Corps; 

(g) Attorneys (military' and civilian) employed by cer­
tain supported DOD agencies (e.g. DLA, CHAMP 

rvices Washington); L 
I ,  

(h) Individuals with approved, w h e n  exceptions to the 
access policy. ' 

exceptions to fhe access policy should be sub­
1 1  

LAAWS Project Office 

Attn: LAAWS BBS SYSOPS 

9016 Black Rd, Suite 102 

FortBelvoir, VA 22060-6208 


, 
12) DOD-wide access to the LAAWS BBS 

restricted to the following individuals (who can sign on by 
dialing commercial ( 1,  or DSN 656-5791): I 

I 9 1  

All DOD personnel deali 'military legal issues. 
i 1. 

c. The telecommunications configuration is: 9600/2400/­
1200 baud; parity-none: 8 bits: 1 stop 'bit: full duplex; 
XotVXoff supported; VT100/102 or ANSI terminal emulation. 
After signing on, the system greets the user with an opening 
menu. Members need only answer the prompts to call up and 
download desired publications. The system will ask new 
users to answer several questions and tell them'they can use 
the LAAWS BBS'after they receive Imembetshlp confinna­
tion. which rakek 'approximately tdenty-four to fort)-eight 
houri. The Xrmy h w y e r  will publish information on new 
publications and materials as they become' available thfough 
the LAAWS BBS. 

I 

d. Instructions fo rn the U A W S  
BBS. 2 ) J 

( 1 )  Log onto the LAAWS BBS using ENABLE, PRO-
C ~ M M ,or other feiecommufiications software, 
munications parameters listed in subparagraph c 

l'(2) If you have never'downloaded files before, 'you k i l l  
need the file decomhession utility program thht the, +AjlWS
BBS uses to facilitate rapid transfer over the phdne lines. 
This program is known as the PKuNz[P utility. For Army 
access users, to downloail itanto your h d  driveitake the fol­
lowing actions @OD-wide 'access'users will have to obtain a 
copy from their,sources) after 1 

I , ,  . 
(a) When the system a 

Join a conference by entering i 

to view other conference members. 
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Oncqiyou havqtjoiped the :,4utomation Conference, 
to. Rownlyd a f i l ~off xhF,Aptomatipn ConferenceI 


menu. 4 1  

. ,,1(4) , m e n  prompted to select#.afile:name, ,enter ipkz
110,~xe~. ­1Tbis;is;the PKUNUP. utility-file. ,<, 

y l j  ,(e) ,c$futprwnpted@ select a 
enter [XIfor X-modem protocol., 

(OlXhqsystem ,wil\ respond by giving yoy data such as 
load time and file $he. you should.then prps $e Fl01 

key, which will give you a top-line menu, If yoq are psingf 
ENABLE 3.XX from this menu, select [fl for Eiles, followed 
by [r],for Bycgive, follp
The menu will then 

option and select which protocol you wish to use X-modem­
checksum. Next select the RECEIVE optip and enter the file 
name “pkzl I0.exe”pt the prompt. f J I  

I t i  ’ 

(h) TheLAAWSB mputer will take over 
from here. Downloading the file takes about fifteen to twenty

.will display,information on the propss  
ccuq. Qnqe thepperation i s  compl$te the , 

BBS will $isflay &e mesa% (‘Filepansfer completed”-and. 
information on the file. Your hard drive now will have the 
compressed version (Pf the,decompression .program needed to 
explode files with the “,ZIP”extension. 

drive pill haveEthe Fable, exploded version ,of the PISUNW,, 
utility program, as well as all of the compressiorddecompres­
sion utilities used by the LAAWS BBS. 

* I :  \ , * ) !  I > z..\iq r ’ * \ ’ . ‘<it t ’ > i ’  I < , \ \  . 
(3) To downroad a file, after logging onto the LAAWS 

BBS, take the following steps: 

enter [dl tr, Qownload a file. , 

sizedata,,yW shAq,$4~ ~ p s s  key, which,yill givp,youthQ,..F;10, 
the ENABLE top-line menu. Ifqoq ‘ng ENABLE ?,.I(X
select [fl for Eiles, followed by [rl ceive, followed by 

-modem,prgtocol. ,If you are 
OF ’o p d ‘ a n d  select’ [ - 1 i l .  

mchecksum. ~ Next select the RECENE 
i l  . j l  i 

’ i  P I  I 1 

enterla file name enter IC: 
yyy]. whek:xxxxx.yyy is the name of the file you vis  
download. 

,\j (Xf )  The computerq lake Qvyr from here. ,Once the opera­
tion is complete the BBS will display the message “File trans­
fer ,~ompleted..l’and ”informationqn the file.. $ l e  ,file you,! 
dowhloaded wiHJwve h e n  pved on your hard dnve. 

(g) After the file tran 
LAAYS BBS,by entering [g] to sa 

(4) To use a downloaded file, 
1 .’”” , ‘ I . 

;(a) If.the Gle was not 
ENABLE without prior conversion. Select the filegs you, 
would any ENABLE word processing file. ENABLE will 
give qpu a bottom menu containing ‘several other word 
procpgiqg languag om this menu, select “ASCII,” After 
the document appears, you can processlit like any “other, 
ENABLE file. 

‘exp1,ode” it byforelentering the\ 
the DOS pperating gys 

prompt, enter [pkunpip(space)xxxxx.zip] (where ‘‘y 
sinnifies the name of the file you downloaded from the 

$.ility will explode the com­
with the same name, but with]. 

nter ENABLE and call ,upr
”, by ‘following instruction$ 

in paragraph (4)(a), above. 

publication): ‘ I  t .< 

ENABLE 2.15. Updat­
ed through the 1989 

tem and an explanaioq 



FILE NAME UPLOADED ' DESCRIPTION' ' * *  
-N I ( I  a

PLOADED T, 
BBS-P0L.m December 1992 Draft of L!AAWS BBS JA21O.zIP ovedber 1993 Law of Federal > '  

r"' . .  operating proceduresfor TJAGSA policy Employment, Septem-ber 1993. 

Law of Feddral Labor-

I television programs 
Management Reiations,
November 1993. 

maintained in the video 

information library at JA23 1.ZIP Reports of Survey and

TJAGSA of actual ' Line of Duty Determi­
classroom instructions nations-Programmed 

presented at the school , 3 ' j truction. , ~ ,and video productions, ~ 

i_ I i. JA234-l.ZIP' ' ' .' February 1994 
Qeskbook, VoluCCLd.ZIP ' * September 1990 Contract Claims, Liti- "February 1994.' 

I gation, & Remedies. 

"CLG. December 1992 Consumer Law Guide ZIP 
3 

i >Excerpts.'Wcuments ' tion Practices Federal 
were created i n  Word- Tort Claims Act. 

Perfect 5.0or Harvard JAb 

Graphics 3.0 and 993 Federal Tort C l d m s  


zipped into executable Act, August 1993. 


T i 

I 4  
I file. I . ' ' Soldiers' & Sailors' I 

! 
DEPL0Y.E- , I  Pcember 1992 Deployment Guide 

Excerpts. Documents 
Civil Relief Act, March 
1994. 

n 
were created in Word 

JA26I. I 

' i  

c . I ;

tober 1993' Legal AssistanC'eReal 
Property Guide, June 
1993. 

FISCALBK.2lP November 1990 The November 1990 
Fiscal Law Deskbook &gal Assistance Wills 

1 r i 

from the Contract Law Guide. 

I 
Division, TJAGSA. . 

I . 
August {993. I r ,  

I 

FOIAPTI.ZIP' May 1994 	 Freedom of Informa- ' 
tion Act Guide and Pri­
vacy Act Overview, JA26SA.ZIP June 1994 Legal Assistance Con-

SUmer Law Guide-September 1993. T I P k  A, May 1994. 

Freedom of Informa­
tion Act Guide and Pri- JA265B.ZTP , June 1994 	 Legal Assistancean­

sumer Law Guide­
* I  ; ~ September 1993 Part B, May 1994. 

October 1992 Update of FSO 1 /July 1994- . I Legal Assistance 
1 	 Automation Program. Office DiredtoG, 3 

Download to hard only 1994. 
, .  source disk,(unzipto I 

floppy, then JA268. .March 199tl, ! * Assistqnce ­
i A:INSTALLA or ial Guide. March 

B:INSTALLB. 1994. 

JA2OOA.Z.P "6efensive Federal Lii- JA269.ZIP ' January 19 Federal Tax Irlfoma­
gation-Part A, July I , tion Series, December 

T 1994. 1993. 

B.ZIP July 1994 Defensive Federal Liti- JA27 1ZIP Assis 
I 
i 1 - gation-Part B, July Adm 

! 1994. Guide, May 1994. 
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W E  NAME !UP- r”DESCRIPTION 

r February 1q4, 	 Legal Assistance , . j ; JA501-1.2IP! 1 . 1  ? I  .June 1993 TJAGSA.Contract Law 

February 1994. May 1993. 
I 

,,Uniformed Sqryicesi , i  
Former Spouses’ Pro-

JA501-2.m 
’ ’ i 

June 1993 
t ) J ,  

I 1  
TJAGSA Contract Law 
fieskbook,k38lume 21‘ 

tection Act-Outline 
and References. 

May 1993. 

Contract Attorneys’ 
ugust 

Program. I 

!I ’ ‘ 1 

COUM Deskbook, Vol-
ume I, Part 1, July 
1994. 

Deployment Guide, I , Deskbook, Volume 1, ,-

Preventive Law Series, I 1 

A Ily 1994, F 1 1 1  JA505-12.m
I i t  . July 1994 Contract Attorneys’ 

Course Deskbook,Vol­
vember 1992 15-6 Investigations. ume I, Part2, July 

1994.Senior Officq’s Legal T 1’
Orientation Deskbook, Contract Attorneys’January 1994. 	

Course Deskbook. Vol­
ume I, Part3, July 

JA301.ZIP . < I  
. 

$111
January 1994 Unauthorized, , , , Contract Attorneys’ 

‘ Absences Programmed Course Deskbook, Vol­
8 h 

.# I Text, August 1993. ‘ I )  u rne1 .~art4 , fLt j ‘~~’ . ‘  
r ’I 1994. 

JA3jO.ZIP October,$993 ,( 1  T:ial Counsel and , 
I	 . Defense Counsel Contract Attorneys’- _--

I
1 Handbook,May 1993. Course Deskbook, Vol 

. 1 !  I l l +  1 I ”  ‘ t l i  
ume IT. Part 1, July, , 

uary 1994 	 Senior Officer’s Legal 1994. 
orientation Text, Janu- f 1 .  ‘ I /  ~ 

Contract Attorneys’ 
Course Deskbook, Vol­

ment Programmed 
, ume II,Part 21 JulyI i 

1994.
Text, June 199?. ~ 

4 I r1 

Contract Attorneys’
r 1993 Crimes and Defenses Course Deskbook, Vol-Deskbook, July 1993. ’ VO 	 ume IT, Part 3, July 

1994. 

Contract Attorneys’ 
Course Deskbook, PI­

<Q vk 

J A 4 2 2 2 . e  ‘ ‘( I s  April 1993 ’’ “bpLaw Handbodk,’ ’ ‘ ume II,p&’‘4, !h&, ‘ 
‘4- ’ ‘-r I t Disk 2 of 5. April 1994. 

1993. 
Fiscal Law Course 

JA4223 Deskbook, Part 1, May 
Disk 3 of 5, April 1994. 
1993. 

il 1993 lop Law Handbook.‘ ‘* ’ 
Fiscal Law Course, 
Deskbook, Part2, May

Disk 4 of 5, April 1994. 
1993. 

JA506-3.ZIP , , .May 1994 ; I q : Fiscal Law Course ,rill993 &LawHandbodk, . , , I I  ‘Deskbook, Part 3, Mal
Disk 5 of 5, April 4 ‘ I 1994.1993. 
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' UPLOADED DESCRIPTIONFILENAME) 

JASOS-1.ZIP 

f". 

JA508-3.ZIP 

JA509-1.ZIP 

JA509-2.ZTP 

JAGSCHL-WPF 

YIR93-1.ZIP 
"n 

YIR93-2.ZTP 

m 9 3-3.ZIP 

YIR93-4.m 

YIR93.m 

Requests must be accompanied by one 5-44-inch or 3-In-inch 
blank, formatted diskette for each tile. In addition, requests

1 , 

ernment Materiel from IMAs'must contain a statement which veri 
Acquisition Course ' need the requested publications for puGoses r 
Deskbook, Part 1, ilitary practice of law. 
1994. 

uestions or suggestions on the ava 
Government Materiel a publications on the LAAWS BBS should 
Acquisition Course Advocate General's School, Literature and Publications 
Deskbook, Part Office, ATTN: JAGS-DDL, Charlottesville, VA 22903­

' I 2, 1994. 1781. For additional information concerning the L M W S  
BBS, contact the System Operator, SFC Tim Nugent, Com-

April 1994 	 Government Materie mercial (703) 806-5764. DSN 656-5764, or at the address in 
Acquisition Course I : '
Deskbook,Part3, , 

1994. Video Teleconferences(VTC) 

4 	 Contract, Claims, Liti- ovember VTC Topic (to be determined)
gation and Remedie < # I  , 1 .+ course Deskbook, 	 1500: FORSCOh;I installations, HSC, 

COM. ATCOM,'TECOM, White 
r b Missile Range, picati 

gation. and Remedies 
Course Deskbook, Part 
2, 1993. 

March 1992 	 JAG School report to 
DSAT. 

January 1994 	 Contract Law Division 
1993 Year in Review, 
Part 1,1994 SP~O­
sium. 

January 1994 	 Contract Law Division 
1993 Year in Review, 
Part 2,1994 S y m p  
sium. 

January 1994 	 Contract Law Division 
1993 Year in Review, 
Part 3, 1994 Sympo­
sium. 

January 1994 	 Contract Law Division 
1993 Year in Review, 
Part 4,1994 Sympo­
sium. 

January 1994 	 Contract Law Division 
1993 Year in Review 
text, 1994 Symposium. 

9 November 1300-1500: TRADQCiinstallations, ISC,' 
' CECOM, DESCOM', ARL,'MICOM, 

ACOM 

December VTC Topic (to be determined) 

5 December 	 1400-1600: TRADOC installations, ISC, 
CECOM, DESCOM, ARL, MICOM, 
TACOM 

7 December 	 1300-1500: FORSCOM installations, HSC, 
AMCCOM, ATCOM, TECOM, White 
Sands Missile Range, Picatinny Arsenal 

NOTE: Mr.Moreau, Contract Law Division, OTJAG, is the 
VTC coordinator. If you have any questions on the VTCs or 
scheduling, contact Mr.Moreau at commercial: (703) 695­
6209 or DSN:225-6209. Topics for 1994 VTCs will appear 
in future issues of The Army Lawyer. 

5. Articles 

The following civilian law review article may be of use to 
judge advocates in performing their duties: 

Bruce Feldthusen, The Civil Action for Sex­
ual Battery: Therapeutic Jurisprudence?, 
25 ~ A W L.A REV.203 (1993). 

6. TJAGSA Information Management Items 

a. Each member of the staff and faculty at The Judge 
Advocate General's School (TJAGSA) has access to the 
Defense Data Network (DDN) for electronic mail (e-mail). 
To pass information to someone at TJAGSA, or to obtain an 
e-mail address for sameone at TJAGSA, a DDN user should 
send an e-mail message to: 

f. Reserve and National Guard organizations without 
organic computer telecommunications capabilities, and indi­
vidual mobilization augmentees (IMA) having bona fide mili­
tary needs for these publications, may request computer 

,diskettes containing the publications listed above from the 
ippropriate proponent academic division (Administrative and 
Civil Law, Criminal Law, Contract Law, International Law,or 
Doctrine, Developments, and Literature) at The Judge Advo­
cate General's School. Charlottesville, Virginia 22903-j781. 
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I “posmaster@jags2.jag.virginia.edu1’ , 
, -

I < 

ne1 desiring to reach someone at TJAGSA via 
dial 934-7115 to get the TJAGSA receptionist; ._ 

then ask for the extension of the office you wish &o,rpach. 

Advocate General’s School ais9 has a toll­
umber. To call TJ 

,. 
1 

and realignment of many Amy instai­

nited States Army Missile Command, 
Attn: Doris Lillard, AMSMI-GC-PO, Red­

898, DSN 746-2252, 
2252, has the follow-

IC” 

Comptroller General Decisions Vofume 
I

ugh 46,49,51,64 through 68. 

fAdex-Digest of the published Decisions 
of the Comptroller General of the United 
States: 1 1 1 1  I - ’ J  1: 

lations, the Army Law Library System (ALLS) has become ‘ ” July I, 1929 through June 30,1940
the point of contact for redistribution of materials contained in July 1,1940 through June 1, 1946 

+ 	 Iaw (libraries’on those installations. The A m y  Lawyer will July 1,1946 through June 30,1951
continue to publish lists of law library materials made avail- ‘ ’ ’ uly 1,11955throygh June 30, 1956able as a result of base,closures, ‘ Law librarians having 
resources available for redistribution should contact Ms.Hele- uly 1, 1956 through June 30,1961 

na Daidone, JAGS-DDS, The.Jpdge Advocatp General’s uly 1,1961 through June 10,1966 

4 I I  School, pnited States Arqy, I Charlottesville, Virginia 22903­
1781.,,Telephone numbers are D,W: 934-7115, ext. 394, com- Scope Line Index 1-46, July 1, 

’ mercial: (804) 972-6394, or facsimile: (804) 972-6386. ; 1.1 1 ‘  t921’toJune 30; 1967. i :” 

,’l!r L I  

aterials have been declked’excessand‘ ­
tribution, Please contact the library

directly at the address provided below: . .  . \ I 

. I . I  , 1  I 

i I ,1 1, I 1  1e i l 

1 I L l i 1 

4 P 

1 ‘ 

? : I t  t j 

i 1 1  l ; l b !  r 

I 
I . .  

! 1 .  
< 

‘ 

I 
- I 
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By Order of the Secretary of the Army: 

GORDON R. SULLIVAN 
General, United States Amy  

Chief of Staff 

Official: 

MILTON H. HAMILTON 
Adminislrative Assistdnt to the 

Secretary ofthe Amy
07354 

Department of the Army
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