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The Army Lawyer is published monthly by The Judge Advocate

General's School for the official use of Army lawyers in the performance

of their legal responsibilities. The opinions expressed by the authors fn -
the articles, however, do not necessarily reflect the view of The Judge < |

Advocate General or the Department of the Army. Masculine or

feminine pronouns appearing in this pamphlet refer to both genders

unless the context indicates another use. ,
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follow A Uniform System of Citarion (15th ed. 1991) and Military
Citation (TJIAGSA, July 1992). Manuscripts will be returned only upon
specific request. No compensation can be paid for articles.
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MEMORANDUM FOR STAFF AND COMMAND J'UDGE ADVOCATES

SUBJECT: TJAG Policy Memorandums

e b i T T ' omwoaeL o Gue e s oo monann o }
1. On 3 May 1994,.The-Judge.Advocate General issued-eight policy
memorandums. After review and modification, he has reissued
these memorandums as numbers 95=1 “through '§5-8, Pclicy :
memoranaums 94- 1 throv.igh 94-8 explred ‘on- 1 0ctober. ‘

2. Suggestions for additional policy guidance, as well as your
thoughts on. current memorandums, are welcome at any time. I
recommend that each of you retain a, desk copy, of these
memorandums. The subjects w:.ll be a matter of 1nterest during

Article:-é wisits. « oo P
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DAJA-SC (27-1) 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

SUBJECT: Pract1c1ng Profe551ona1 Respon51b11ity - POLIdY
MEMORANDUM 95~1 PR e

s e BT g
N RS TG A IS

1. Our practice must reflect continuous commitment to the
ol Lo hlghest -standards: of profess1ona1 responszbility. ““, ol
orrner o omod 0 (naedo Doy FooaTnives S IR
2. Ethzcal conduct-~ requires both 1ntegr1ty and a complete coen el
famlllarlty wzth publlshed profe551onal,respcn51bility standards
and an awareness of potential ethics issues before they become
A problems.:w .
1 3.7 To ensure-that professional responsibility recelves theE
‘ attention 1t deserves, YOu must*-— A : ‘ 2 ’
sl o SRR 0 i z:w I
a. Personally empha51ze the lmportance of. profe551onal
respon51b111ty within your organlzatlon.

voalos Do olelo ~ o0 oo TnouTh LA

POV FIO T RS
b, Personally ensure that all Army lawyers under’ your
- supervision receive annual training on the Army Rules of
‘Professicnal Conduct for Lawyers, the 1972 ABA Code of Judicial
"“\ej« Conduct, .and-other applicable ethical standards. At a minimum, a
~total of three hours of training will be conducted each year.

H Classes: should focus on ethical issues most applicable to the
setting in which’ the lawyers practice and be designed for less
experienced judge advocates. Supervisory lawyers are encouraged
to make maximum use of available TDY funds to allow Army lawyers
to attend civilian ethics training courses.

c. Establish procedures to make reserve component judge
advocates aware of potential conflicts of interest which may
arise during active duty. See Chapter 4, AR 27-3, The Army Legal
Assistance Program, for specifics on this point.

d. Provide a means by which experienced judge advocates
share their professional responsibility knowledge with less
experienced judge advocates in your office.

e. Inform your judge advocates of procedures in Army
Regulation 27~1 for reporting allegations of professional
misconduct.

77 Al TR

MICHAEL J. NARDOTTI, JR.
Major General, USA
The Judge Advocate General
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MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

R AN

f:SUBJECT._ Ethlcs Counselo s and the Army Standards of cOnduct
’ Program z POLICY MEMORAND {1 95-2,

T

~ T
- BRI

1. Theynew‘standafdéiofmcondhot'pfoéram for the Army is in
place.i DOD Directive 5500.7 and the DOD Joint Ethics Regulation
(JER), DOD 5500. 7-R, were sxgned and-made effective by the

Secretary of Defense on 30 Angust '1993. The.JER republlshee the

Standards. of Ethical, Conduct for Employees of. the Executive.

 Branch and other office of. Government Ethics regulatlons,

supplements ‘and 1mpiements them, makes most of them. appllcable to

“2. Pursuant to a series of app01ntments and’ delegatlons from the

“_DeSLgnated Agency Ethics Off1c1al thére should be:Ethics

‘Counselors (EC) appointed with' suff1c1ent authority to support

all Army personnel. Renderlng standards of conduct advice

,requlres maturity, experlence, judgment, and interpersonal

skills. 'Often the 'issues involve the potential for criminal
sanctions for. seemlngly innocuous conduct, or such personal and
emotional matters’ as. famlly investments, spousal employment, and
even the employee’s own future employment and career development.
The employee seeklng advice may be reluctant to divulge the
information needed for sound advice; the EC must be capable of
dealing with that problem and of anticipating unstated issues.

3. Therefore, ‘it is vital that you exercise personal oversight
of the Standards of Conduct program in your command or
organlzatlon, and that you ensure that the training, counseling,
and opinion writing are complete, accurate, and well thought out.
You are encouraged to involve junior lawyers in standards of
conduct practice and even to appoint them as Assistant ECs.
However, EC appointments must be reserved for attorneys with the
requisite quallflcatlons, and the authority delegated to them
must reflect their experience and ability. Only in this way can
we avoid potential embarrassment for the Army or its personnel.

4. One aspect of ethics practice that is particularly worthy of
your personal over51ght is the filing of Financial Disclosure
Reports. The reviews conducted by ECs and the reviews with which
they assist the filers’ supervisors, are to ensure that the
reports are clear, complete, and unambiguous on their face, and
that they reflect full compliance with statutory and regulatory
requirements. Notwithstanding reviews by at least one EC and a
supervisor, a significant number of Public Financial Disclosure




DAJA-SC SR :
SUBJECT: Ethics Counselors and the Army Standards of Conduct
Program =~ POLICY MEMORANDUM 95-2 AT

. e 1 . . P TS SR STt LR .
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Reports (SFs 278) by your general officers and members of the
Senior Executive Service .in 1993 required addltlonal lnformation
before they ‘could be seht to the' Army’s final Yeviewing' = "
.authority. Sometimes the deficiency was technical; but, in many
“other cases,- the deficiency was substant1Ve, meaning that the
reviews could not possibly have determined whethér the filer had
a conflict of interest problem because ambiguous, incomplete, or
undeclpherable entr1es were accepted w1thout questlon. -

"5—*=Standards of'Conduct as an ‘area of ‘the 1aw, has. become
complex ‘and‘is ever'evolv1ng Ii:dd:.t:.onally,,lt requ;;es
broadening of Expertise into th& area of‘finance and 1nvestments
to* proPerly understand the* nature_df 1nvestments to ensure
_correct’ and complete flllngs of‘flhanc1ai reports and to. resolve

“~conf11cts ‘of" 1nterest issues." To énsure’ that ECs ma;nta;n
currency,” itlis my ‘policy that Ethics Counselors” routineély’ access
the LAAWS Bulletln Board Service and check the Ethics Conference
Lfor updated information to; %bserve how' other Army attorneys are

dealing w1th ethics issues, ~and to contribute their own. inszght

“ﬂg‘ BHRICT Do s st S ey g o

el /\/‘;f
MI HAEL J.‘NARDOTTI JR.

_Major General,,UsA .
The Judge Advocate General
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.- 2200 ARMY PENTAGON
‘1" WASHINGTON. DC 20310-2200

REPLY TO
ATTENTION OF

DAJA=ZA . o0 | 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES *~

“SUBJECT~f'Train1ng ‘and “Mission” Support ‘Between Actlve and Reserve
Component Judge Advocates -~ POLICY MEMORANDUM 95-3

1. ‘The Chief of Staff frequently has stressed his vision of
America’s Army as'a seamléss’ organlzatlonfcomposed ‘of -the Active,
" Guard, and Reserve!soldiers. Aiclose, mutually supportive '
relatlonshlp ‘among ‘the three" “compénents is: essentlal if ‘we are to
meet the’ challenges facing:itoday’s Army ln an era of- 1ncrea51ng
complex1ty and decllning resources.vrﬁ STl

2. To meet the demands America s Army" w1ll*face 4in’ the future,
- we must: contlnue to forgeistrong training ‘ahd-mutual support -
relatlonships between’ active and reserve component judgeg e
advocates.' We must formalize- Corps-w1de trainlng programs to
incorporate the skills of reserve .component “judge advocates *into
our real-world missions. Reserve component judge advocates
should avail' themselves fully of educational and tralnlng -
’opportunltles ‘at The Judge Advocate General'’s SChool. leewise,
TIJAGSA should.draw on the.great wealth of skill -and talent in the
reserve: components .at -every opportunity. . Finally, local reserve
‘componeht units @and judge advocates: should be 1nc1uded 1n office
activities and ‘official - functlons. ST T

Lo CoE L annre. ol :
3. I challenge every judge advocate, regardless of component to
aggressively seek out your counterparts and ‘develop hew ways to
strengthen your: trzining and mission- support relatlonshlps. ‘So
we can- all benefit from your:efforts, I encourage ‘you to 1nform
the 'Executive, OTJAG, of what you are dolng in this area. -We all
must work together to ensure that- Amerlca S JAG Corps fulfllls‘
its vital role in America’s Army. :

FEB TR ) A4fckag{ J"AJauié?I? IR

*“”, {MICHAEL J. NARDOTTI, JR.
‘"Major General, USA
"The Judge Advocate General
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MEMORANDUM FOR STAFF- AND COMMAND,JUDGE ADVOCATES ir: ioirii ¢oi'.:

SUBJECT: .. Use -of the. Techn1cal Chgnngllpf qommunlcatlonST:,PQLICY
IEMORANDUM 95!‘4" ! (&% Hdl;.. ' "“’j.“' '( ) T 'j - 7-45 ") "\,':‘.‘ PR ;, j’[ ("’""\"Tf N “‘;

i

1. It is-imperative that all Qf- usugseiourftechnlcal channel of
communlcatlpns to:-ensure;thatpecessary information; good.:and:
bad, flows up:and: downhour,lenes. In-particular; you /pust jnotify
-the Executive:through- ‘supervisory-channels (of ;2ny :sensitive or
unusual -matter - with- 1ega1 implications; :-This is especially -
important in regard to situations that might gain: medLanil;w,'
attention, or which are expected to be elevated through command
channels. forpthe~a§tent;0q -0f the- Army 'S -senior. leadershlpyﬂ .S
hile . the ,use,of; technical jchannels . is requlred -in- these types of
51tuatlons, as well .as when guidance+is scught from. senlorrStaff

Judge . Advocates, thls ‘is-not a substitute for . brleflng 'gnvﬁL
rapproprlate 1nformatlon throughucommand channels.“_ gﬂftx RATEots
DLTE -\brvr oo : i T

2. COmmunlcatlons from the fleld to the Offlce of the Army
General‘cOunselp'theJOEf;ce of the DoDvGenezal cOunsel o) of to any
:other -element rof [Headquarters, Department of, the Army,.or the{u
O0ffice of .the Segretary .of ‘Defense must be -sent: through.the -
relevant substantlve lelSlon of OTJAG. :0r USALSA.:: If - -the, subject
of the communication is not clearly: w1th1n the responSLblllty of
one of those divisions, send it through the Executive.

vy oy poe [Rermpsas [P T [ & s o rxw I
3. Good‘stewardshlp oElounzArmyrﬁnd Co:ps ;s a shared e sy
respon51h;11ty at - all 1evels.“ Da not, hesltate to_use our: s
qhannel&xpf~commpn1catlons yhenhyou see,ampollcy ar- practlpe, &w

e

when ypﬁjnqu help Leaders must’ talkww@th one another,,‘z wlll
keep you informed; I ask that ygu.douthemgpme,ﬁorgme,~ S bk

L T TR L W/ T Nawdolly: Vn
‘ N

OV IRTIOOSAY LT JI5 e T MICHAEL J. NARDOTTI, JR.
LU (loizeran -o . Major General, USA
ifvenied sdgnovhf apku, o-0The Judge Advocate General
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MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

st 7 e srvess (e

[ I

SUBJECT. After Actlon Reportlhg Pollcy L& POLICY MEMORANDUM 85-5

A ‘J

1. Recent operations have demonstrated the value of promptly
gathering input-from participating judge advocates$concerning
legal and practical issues raised and lessons lgarned. I believe
~that it is:imperative to: establish regular procedures to ensure
that we capture this valuable information’and retain it -for use
in future deployments.

§ et e . : : . Y

2. The A551stant Judge Advocate General for Mllltary Law and
-OQperations - [AJAG (ML&0O) ] - will determine whether judge advocate
involvement in an operatlon warrants an After Aétion Review'iand
an After Action Report in accordance with this memorandum. If a
Review. is mot directed; nothing in ‘this memorandum prohibits
judge advocates from preparing After Action- ‘Reports ‘at other:
echelons of command

i hie o

3. When the AJAG {ML&O) dlrects that an After’Actlon Review: be
held, the follow1ng respons1b111t1es apply

a. The Internatlonal and Operatlonal Law D1v1sxon, OTJAG
(DAJA-IO) will.

o ,‘1

(l) Identlfy the Lead Judge Advocate (LJA) (normally the
senlor Army judge advocate involved with the deployment). Work
with the LJA to develop the Review’s program. See paragraph 34,

r*ul:xelow. : (, . “hrman ois o vl .

(2) With the LJA, determine if a video teleCOﬁference is
feasible. If it is not feasible, determine a site for the
prlnc1pal participants:tormeet::for ‘an :After ‘Action:Review. If
the meeting cannot economically and conveniently. be heldiat’
another location, it will normally be held at The Judge Advocate
General's School (TJAGSA) S : L

o f
10

(3) If the Rev1ew is held at TJAGSA coordmnate w;th the
Commandant, TJAGSA or the Director, Center for Law and Military
Operations (CLAMO), on the dates for the meeting.

(4) Identify and ensure attendance of appropriate
participants from the Army, as well as invite representatlves
from Joint Commands, other Services, and other agencies.




' DAJA-TO SR L gh
SUBJECT: After Action Reporting Policy - POLICY MEMORANDUM .95-5

iecr z-doZoc(8) Review draft and final After Action Reports and
coordinate approval of such reports with The Judge Advocate
General.
COLINOVO! TRIUD 0 CpmT ey L e s
(6) Review approved After Action Reports, if changes in
o- = - JAGCidoctrine -or- policy are suggested by the Report,: coordinate
wlth TJAGSA or other appropriate offices to implenent

recommendatlons.
.,.[u" '.},\ r :r e
s The~Judge Advocate General's School wil.‘!.’-r T

e - Eoentro Luos i
o oo (1) Host and prov;de 1nc1dental admlnlstratlve support
for.After Actlon Reviews when' requested to do 'S0 by DAJA*IO.

(2) Rev1ew and edlt draft After Actlon Reports.'

£oowrsT
£enaRE (3) Enter approved After Act1on Reports 1nto the JAGC
S . ‘l . *.4 o . - . -

(4) Malntaln a*flle copy of approved After Actlon
Reports at TJAGSA with cramo, - - ot ST NP _tuw~

(S) Incorporate lessons learned 1nto appropriate TJAGSA
. Programs : of:: Instructlon. ‘? Lo ux'L. :

(6) Rev1ew, coordlnate, and publlsh approved changes to
doctrinestc i wrl Lonoioe oo 5 S b :

i
C. SJA, TRADOC, will assist TJAGSA in ensurlng that lessons
«. -learned-are: uncorporated into appropriate. trainlng'support
.wpackages for ‘use in lesson plans at TRADOC schools.pmar o2
NECE A T S G ot Sl b
d. ‘The LJA w1ll normally be the senlor Army judge advocate
who participated substantlally in the deployment or operation.

oL fI'he LJ'A*Wlll‘ TS A R T e T el ("
L - “ I s.L ¥ S S ERP [ - r ;:h N o} frEs -
L (1) Develop the Revlew program and obtaln program
approval from DAJA-IO. e V"“[n i N Lo
STEDOV ot : Cociloomuen D0 LI T

“ (2)'VIf the Rev1ew is held ataTJAGSA tcoordlnate w1th the
Dlrector, CLAMO for audlo V1sual and other admlnlstratlve support
L requlrements;fr N R ; . BRI v A ‘

VYETLLIY FBos oo 0 we o Do et 'ij o t SR RO
Tﬂ.z.::f:':;.f: LSRR G AR 4
IS CSoTs St @iuidoc I {
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SUBJECT: After Action Reporting Policy - POLICY MEMORANDUM 95-5

(3) If the meeting is not held at TJAGSA, coordinate
with DAJA-IO to secure facilities, lodging, and support for the
Review.

(4) Moderate and review discussions at the After Action
Review. Vo e o . N o & T “ H)

(5) .. Prepare an-initial draft After Action Report and
coordinate with participating. judge advocates and other offices,
as necessary. Following coordination, forward the .draft: Report
(including floppy disk)’ to TJAGSA' for e€diting. Coordinate with
the Director, CLAMO for computér software requirements: -~

e. The Executive, OTJAG, will ensure that adequate travel
and support funds are provided to support HQDA, OTJAG attendance
at After Action Reviews, if other funds are not available.

{ e N AN | ol P il i LI .
4. The Judge Advocate General will approve all After Action
Reports prepared pursuant, to this memorandum before final
publication. 7 - ‘

' MICHAEL'J. NARDOTTI, JR.
- Major-General, USA .. .
The: Judge Advocate General
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MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

e e O LT LT e L L B RS to I {7
"'SUBJECT: Relations with News Media = POLICY MEMORANDUM 95-é

1. When respondirig to requests for'information from the news _
vi:omedia, we must’ be mindfuli of ourdispecial obligations. We must /... ..
J-,carefully-balance 'the need te withhold -information, particularly - ...
v when .2 soldier's, family member's, or-civilian employee's: privacy ;.
rights are concerned,.against-the public interest in release. In ;.
matters of military justice, we' o

must erisure that a soldier’'s
right to a fair trial is not jeopardizgd,w“Finally,\whengver_u“
releasifig information; we must enSure it:is’ accurate. To this
end, 21l judge'advocates ‘should have 'working ‘knéwledge of: . 3¢ 17
el o R P SR W] S SN 4 At I % S e S

release of information (AR 25-55).

[

aleenlren e e e
a. Army policies on
' e,

Cime s T SIS S Ret e ok
"~ b, Ethical considerations regarding tr

2

@uaonovh S
B : alwpublic;ty,IDA,‘
Pamphlet '27-26, Rules of Professional ébndﬁCt:fbr‘Law?ers)Eff;;

2. Normally, the public affairs office (PAO) of your command
will answer all news media inquiries. You should--

,a. Establish local procedures with your PAO for handling
media inquiriesjconcerningIlegal,matters.
. R L - CE I O Pldoi

b. Ensure -that- the:PAO lookS to you personally as the

sourte . of information concerningilegal matters.

€. Ensure that individual counsel are not placed in the
position of speaking for the command, or explaining the results
of a court-martial. ‘

3. No member of your office should, without your approval, ;
prepare a written statement for publication or permit himself or
herself to be quoted by the media on official matters within the -
purview of your office. Moreover, all personnel should remember .
that it is solely the commander's prerogative to comment on local-
command issues. Similarly, unless first cleared through the
Executive, neither you nor any member of your office should be ,
interviewed by, or provide statements to, representatives of the
media on issues or subjects having Army-wide, natienzl, or K
international implications.

4. Personnel assigned to the US Army Trial Defense Service
(USATDS) will handle responses to news media in accordance with
the USATDS standing operating procedures.

choa) T Aol 77

MICHAEL J. NARDOTTI, JR.
Major General, USA
The Judge Advocate General
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DAJTA~ZA 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

SUBJECT: Environmental Law Program - POLICY MEMORANDUM 95-7

1. The judge advocate's role in environmental matters ‘affecting

our installations, military training, and military operations is

critical. Judge advocates should become'involved at the earliest
possible stage in envi:?nmehtal;issues;ﬂ You should: :

. a. Designate an Army lawyer at each installatjon as the
Environmental 'Legal Specialist to provide advice on environmental
matters, Rt | b - ot SRS

. b. lEnsurewtﬁé Bn#ironmentél Legal Spéciﬁli5£ is gg&iiffed
through appropriate professional training. SR -

C. Make your commanders aware of the importance of ,
environmental law and its impact on our military activities. . In
particular, commanders must be aware of potential civil and
criminal liability for environmental law violations. In-
addition, commanders must be advised that the Federal Facility
Compliance Act expanded the waiver of sovereign immunity in the
Resource ‘Conservation and Recovery Act to allow EPA and states to
fine the Army for violations of solid and hazardous waste laws.
Similar waivers in other statutes are also possible in the
future. Seensoo R S ‘

2. One essential element of effective delivery of environmental
legal services is cooperation with the installation and MACOM
environmental coordinators. You and your staffs must maintain a
close working relationship with your environmental coordinators
to ensure the legal ramifications of Army actions are carefully
considered at the very beginning of and throughout the decision
process. o A4 ER : ST T . ’ BRSO S

ﬂkfdAa;/-~7T'ﬁUh441§ttT)Q$;uw .
MICHAEL J. NARDOTTI, JR.

Major General, USA
The Judge Advocate General
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o%plcs OF THE JUDGE ADVOGATE GENERAL
- 2200 ARMY PENTAGON
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REPLY TG
ATTENTION OF

DAJA-IO (27) 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

RN C RSN, S

SUBJECT: Intelligehbe1LawwaxpoLIcynMEHORANDUMJ954éfi STRANTE

L ,u" - "k?u‘

tl' - '~1 . v B]" "')F“‘"‘t; ~ 4 )‘ , ¥, L E( L ,'
1. The requirement to prov1de quality legal adVice to the Army s
intelligence community presents unigue problems for staff and
.- command judge advocates. ..;The need for higher-levelqsecurity -
;”clearances, the. requirement to continuously handle: and; store - .o
;;claSSified (and,pos51bly compartmented) information,kandsthe -f,
‘”spec1alized nature of intelligence¢lav and procedures. make .
practice in this’ sensitive area demanding “and’ difficult.

f

2. staff ana command jﬁdge advocates must paintain; close 1faison

“' with intelligenceé activities operating within their jurisdictions

to ensure that intelligence personnel are in compliance with~
,statutes, executive orders, DoD directives, .and Army regulations
‘governing the conduct of their activities. “Wher in doubt, ‘the
Office of the staff Judge Advocate ‘U.S. -Army”- ntelligence dand
Security Command (INSCOM) should be contacted. I encourage you
to take advantage of this Yesource. “INSCOM attorneys are aIways

" available to assisthon intelligence law questions. Lo iva
\:‘ e i f IJ-./r:;-.\:' ’_‘:{‘

3. other steps that*you should .consider to maintain_effective
~liaison with local intelligence'act1v1t1es include. == . r.ofSLic £

e » matoooove Jof encnsi oo

. -] a. Apppinting a, senior member of your office:as the prlmary'
qpoint of. contact_for intelligence 1iaison and advmceh” rrw S

Jee st G : TAGIT L O P
b. Reques ing command briefings on the organization andlqm
operations of local intelligence units.

. Maintaining‘ Tcurrent librar% of 1nte111gence,.,lawr
materials,_including AR 381-10 1wnich containﬁ poD 5240.1_
‘Executive- Orders 12333 and 12356, and other appropriate L
‘requlations inthe ‘380 and 381" series.: Insttuctional” outlfufj

“5and materials from TJAGSA are also- valuable resoqrces.i: ,
Wl o bl il l. Tl EERV AN

“

r

d. Obtaining appropriate security clearances and billets- for"
personnel providing legal advice on 1nte111gence issues. Local
intelligence units ,and security offices can assist you in
determinlng)the requiremehts for hecessary clearances.

TA/awlaﬂ}_

"'? "MILHAEL J. NARDOTTI, JR.
Major General, USA
The Judge Advocate General

.u Jc‘
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o Keystones of the Mllltary Justlce System:
o A Primer for. Chlefs of Justlce' L

)

Deputy Shaff Judge Advocate
Headgquarters, 3d Infantry Dlwszon

Introducuon. Fewer Tnals Less Experience .

n 1980, the Army court~mama1ed 5803 so]dlers At that.‘
time the Judge Advocate General’ s JAG) Corps consxsted of
approximately 1501 active duty lawyers. Twelve years later,
only 1778 soldiers were court-martialed, by a JAG Corps con-

AJAG Corps with less tnal expenence means, after a time,
that the supervisors and trainers of those trial counsel also
have less trial experience. The paradox, of course, is that trial
counsel need more supervision and guidance, because the
reduced case load gives them less opportunity to gain and
learn from experience.3

sisting of approximately 1675 officers.! A sixty-nine percent .
drop in courts-martial, accompamed by an eleven percent

increase in the size of the JAG Corps, translates into a Corps

with markedly less trial experience.?

ThlS arucle offers perspechve for chnefs of cmnmal law,
regardless of their experience level, but is geared to those
judge advocates with relatively little military justice expen- \

*The author is especmlly mdebted to Captain Bruoe J. Bomn (USAR). Lieutenant Colonel Donald G. Curry, Jr., and Colonel Charles J.Trant for their lhorough cni-
tiques. The mistakes hnd perspectlves are the au!hor s alone

! Court-martjal swusucs reflect all speclal (SPCM) and general courts- mnrtml (GCM)insa ﬁscal year All ﬁgures are furnished by l.he Office of the Clerk of Coun,
United States Army Legal Services Agency. The breakdown is as follows: b

151,371

if

N FY80 1,353 *4,450 - T
L s e eigey e 113914 o ; s
o e eye e e 182 91,898 ERTR
o s 1est . m M s
o o | FYoL |;,:173 ooses “ 9 60269 B
. ‘ " FY 92 ! 1,168 . .t 543 70 .‘56-066 g
[P ANEES Lo L ‘%Y93‘ b 9|5 327'» ,45 : ;«44207 : B LA TRIN RE O

il co T . : . Y ol

‘Comblned stansncs for “strmght" specinl courts-martial and those cmpowered to adjudge a bad-conduct dlscharge : S £

‘n.l.

Consnder the above statistics in hght of the number of ]udge advocates on pcuve duty a.nd the number of Judge advocate captains (who lry vmually all cases) on ‘_
active duty. The source for lhese figures |sLhe Personnel, Plans, and Tl rammg Office, Office of The Judge Advocate General, and are as foI]ows ‘

R . 1,501 e g
. o T Evm Cums o ms L .
RE - FYm 170 i 0 e
T T Rre s s R
FY 92 1671 1022
FY 93 o 1612 ¢ e 966 P T

The 5803 courts-martial in fiscal year 1980 translites to 3.8 courts-martial per judge deocate and 5.73 per JAG captain. Fiscal year 1993 fates are ;80 courts-imar-
tial per judge advocate and 1.3 per JAG captain, a 77% reduction in the eoun-to-captmn ‘ratio,” Other variables to consider, however, include the increase in special-*
ties—such as acquisition law—since 1980, and the complexity of the cases tried.” Addmonally. the percentage of contested cases has increased slightly, from:
37.4%in'1989 to 43.8% in 1993, meamng better opportunities for advbcacy and experience: * The judge-alone ratio has remained vu‘tually constant at about 65%."
Regardless, many fewer courts-martial exist to be spread among an almost constant base of captains; the result has to be a sharp reduction in the JAG Corps® expé:!:
rience base.

' vl e
N & .

2The increase in the number of GCMs in fiscal year 1988 may be aftributable to Umtcd States v. Solorio, 483 U.S. 435, 107 S. Ct. 2924 (1987). in whlch the
Supreme Court effecnvely expanded the jurisdiction of the military justice system. General courts- martial have only declmed l4% from 1980 10°1992, Most of the
overall ‘decline’in courts-martial stems from special courts:martial, which declined by 86%.' This may reflect, inter alia, an 'increased tendency' to try serigus, -
felony-like offenses, including child abise, and @ decline in the prosecuuon of filitary offenses, such as absent without leave (AWOL) and disobedience. The’
overall decline in courts-martial also may reflect the effects of the 1982 revision 6f Army Regulation 635-200, which made administration ‘separations easier, redué-
ing the special court-martial load for minor offenses and greatly reducing the number of repeat offenders who are court-mamaled See DeP'T OF ARMY, REG 635-
200, PERSONNEL' SEPARATIONS ENLISTED PERSONNEL a7 Sepl 1990) [héremaftcr 635-200). '

.

3See David L: Hayden et. al., Trammg Trial and Defense Counsel: An Approach for Supervisors, ARMY LAW., Mar. 1994, at 21.
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ence, on the premise that this experience, :while helpful, is no{ . ;: -€d. .The ‘pomination-process “is a solemn and awesome
indispensable to effectively performing as a'chief of crjminal , |,  responsibility and not one to be taken lightly or frivolously.”s
law.4 The chief, as an experienced attorney' dnd officer, cafi’:‘' . Tampering with the nomination process—such as, stacking
offer valuable assistance and impose needed order and sys- the pool with perceived supporters of “hard discipline”—can
tems in many areas, even if he or she did not try a large num; ..,.....taint and invalidate the entire selection process, even when the

ber of criminal cases. The chief can be most effective by, . . ,\ ‘convening authority properly applies the Article 25 criteria.?

running the criminal law bureaucracy in a commgan

manner (moving cases swiftly, ensuring that accurate advice is

given, ‘preémpting ill-Considéred decisions), coaching 'trial
counsél, and ensuring that cases are tried well:bnd ifi-a timély!
marniner: | R TV I S R IRt B AL oY S LS R I W P

Sl i LT el oy

eV

ab oy

s Lo Gnlii g
" Functional Supervision - =" 3
st et g

Although the Army is trying fewer cases, the government
must perform a number ‘of importarit; nearly- ministerial, steps
correctly in évery cése. Chiefs should ‘efi$ure that’several®
practical, prophylacti¢, and proactive micasures are €attied out '
properly.

S U VRV S SR U T SR AR SRRV IS U I SR IS B O
Panel Selection

Vre ' coafl e oym A wa ey

o]

process should be as institutionalized as possible so that the
actors—from the clerk to the convening authority—ander-
stand their roles, and that the government ‘can defend the
process as always having operated in the same.correct manner.
For example, the commanding general (CG) should routinely
send out a letter seeking nominees several weeks before he or
she is to select the panel. The criminal law section should
compile the list for the staff judge advocate (SJA) to p}ésent
to the CG, who should take time to review it-hefore making
the selections. Written advice from the SJA, which reiterates
the Article 25 criteria for member selection,’ shoiild accompa-
ny the list of nominees. The SJA also should advise the CG
that anyone in the CG’s jurisdiction can be selected, regard-

less of whether that individual has been-pominated. . In some.j .

jurisdictions, this point is reiterated by providing the CG with

disensitive [\

veauTd B

~Varying philosophies exist on how long panels should sit
and whether ‘some members shiould be cafried over to' subse-
quent panels. Factors to consider in deciding how long panels
sit include the number of trial$'panels typi¢ally hear and field
and 'training obligations. * To' érisure ‘that’¢Xperienced ‘panel’
members 'sit, carrying ‘over some menibers! from prior panels
is useful—so long as the members ‘are ndt catried over
beécause of any perception dbout how théy Voted. Panels
should; be replaced at about the same intérvals; avoiding the'
perception or charge that they are replaced capriciously. Pan-"
els commonly sit for about six mionths. In busier jurisHictions,
panels may sit for as little as four months, but that means”
going through the’selection process thieg times a yéal.. Moré

. BT & )
frequent turnover, coupled with retention of some panel mem-

R R S S Y R RPN ’ b X ds. 1: “burn P (evi Ly t!
The chief should monitor the panel selection process. The ers; reducds panel: "burn' out™ (evidenced: by. frequen

requests for excusal) and guarantees a base of experience o'’
each panel 8 ...

{ [

Another approach, used in some jurisdictions, is for the CG
to select two panels to sit simultaneously—that is, two GCM
papels and two BCD panels—and to alternately refer cases to
the panels. The advantage is that court membership is less
burdensome, because panels only hear half the cases. Disad-
vantages include that members still sit for an entire year and
face the possibifity of panel duty interfering with leave and
field-duty for a year. Additionally, the government will have
to be able to prove that cases are mechanically referred alter-
natefy to the “red” and “blue” panels, so that if one panel
acquires a tougher reputation,, the government js prepared ta,
defend against manipulating the system (stacking or manipu-

ah “alphia' foste of 4ll soldiers in the jurisdidtion, in-addition " * lating referrals) to place/certain cases in front of the perceived"

to the list of nominees. ~*

Although the SJA normally will make the :presentation to ...~

the convening authority and orally reiterate ‘the’ written infor-
mation regarding the Article 25 criteria on every occasion, the
chief should supervise the process of seeking nominees,
assembling them for the CG, and ensuring that a coherent

method for designating primary alternate members is present-
T

AN

2ol en

Moiigher panel.” Largé; gdographizally dispérsed jurisdictions,”

especially overseas, may select more than one panel to serve

~simultaneously by dividing the jurisdiction geographically.

Again, this practice (is'permissible and efficiently uses
respurces—such as, court personnel and court reporters—
while not compromising an accused’s rights. When multiple
-accused are facing trial, the *“conflict” cases can be referred to
the panel from the other geographic area.

[

o0V

4Most organizational structures refer to the “chief of criminal law.” This article will use the more common, though unofficial, term, chief of justice.

5*[Tlhe convening authority shall detail as members;) fscldiers whal,.in his o

v 5 ) Yy ity 3

ence, length of service, and judicial temperament.”!. UCMJ art. 25(d)(2) (1988);,

Feb. 1988, at 47, Although not the SJA, the chi
the SJA of the perils of this involvement. . ;.

$United States v. Smith, 27 M.J. 242, 252 (C.M.A. 1988) (Cox, J., concurring).

905 Aot ol (S008) (500 o

can serve a5, counterweight to any SIA inglination of becoming involved in the selection process by feminding,

Py eniny oo s s

pinion, are best qualified for the duty by reason of age, educatign, training, experi;..
The further the SJIA deviates from rei_jgrvati‘ng‘an'd_ explaining the Article 25 Cﬁgéﬂy.i,

the greater the risk of improper conduct. . See Teller, Issues Arising:Erom Staff Jydge Advocate Involvement in the Court Member,Selection Process, ARMY Law.,,

(3 . -

N T I T L R A S A EIEE Y L O Y S,

] b L W L Y S N« L R e L P N I ST R T [ T VR LA I TR P TIPS S Tt IO T it e oyl
7 United States v. Hilow, 32 M), 438,441 (C.M.A. 1991). Nopinating athority’s submission of tainted nominees was not cured by convening authority’s jntend-.,

ed, application of Article 25 riteria because the conyveping authority was unawars of the jmproper screening 'clritcﬁ;'iff_éppl‘lvea by a,nqminating authority Who
e nominating authority violated Article 17's stricture fhat “(njg person . . m, t to cogl

“supporters of a.command policy. of hard discipline.” /d.,

- influence the . . . action.of any convening authority with réspect to his judicial acts.’, /d; at 443,

I

GO L ey ! R TR v R TNt LA sucbeny ol ngieal e ?.r': Lo ol becd Lo
8 At some installations, such as Fort Bragg, North Carolina, where a brigade, myst be I{ga‘,qy.}qr ‘deployment @{ all.times, panéls/§i(.}'0r ag]}t}\le

ough.t i

.....

ta i) VONSEEITE (g

RN | 1T

1
i

T S ot
as oné mont). -Thjs,

keeps the panel selection process in perpetual motion and guarantees that more soldiers serve as panel members, but because of numerous drawbacks—increased
opportunity for error, expenditure of resources in the. nomination and selection procgss—it should not be the preferred practice when not gperationally, necessary., . . -
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. General court-martial convening authoritics (GCMCAs)
vary in their preferences for information-about potential panel
members. - .Some request Officer Record Briefs (ORBs) and
Department of the Army (DA) Forms 2 and 2-1.. As an aid to
applying Article 25 criteria, reviewing these forms is permis-
sible, but no requirement to:consider any particular informa-
tion exists. -Some jurisdictions extract Article 25-related
information on each nominee, providing the CG with informa-
tion regarding length of service, education, time in service,
and military education level. Chiefs of justice should apprise
their, SJAs of recent developments in the law governing panel
selection, so that, for example, CGs understand that they may
not;use rank as-a controlling criterion when choosing :mem-
bers.9 The convening authority should. be attuned to the diffi-
culties created by selecting several members of the same
command. When one or more panel members.are in the rating
chain_ of another, it not only raises the specter of improper
influence (rebuttable on voir dire, but an issue) but also has
the potential of unduly, burdening a particular unit, whose
leadership may be negatively impacted by service on courts-
martial.  This increases.the likelihood of the need for frequent
excusals and the attendant disruptions of that pracess. Not all
rating chain conflicts will be obvious (nor are they automatic
disqualifiers); a.method to further uncover them—while pro-
viding other useful information to counsel—is to routmely
distribute, court member questionnaires. as provided in the
Manual far Courts-Martial (Manual) 10, -

.
s

TRt Incluszon Perm;.mble T TRV

While excluding potential panel members for improper rea-
sons is inappropriate, including members to ensure a represen-
tative mix of members is not objectionable.. .Convening
authorities may take into account: the rough demographic

composition:of their communities to ensure, for example, that:
they include women or mmonty group members on Lhe panels;

thatthey select. . l A O

S T B At I T TN ¥ L LA STAE
vt -Jum'ar Convening Authorities . .. ..
IRt ER R b AR T I EPR Ao
./General court-martial convening authorities ngrmally. are
sensitive to_potential pitfalls in the panel seleclion process.

Rarely will they seek opinions about individual panel mem:.

bers-or insert inappropriate considerations into the selection
process. Chiefs may have to monitor the selection process

PRI T

more closely at the special court:Jevel, however, because spe-
cial court-martial convening authorities. (SPCMCAs) select
panels less.often and are more. likely ‘to have greater personal
knowledge of potential members, as well-as of a pending case
or cases, Use a process that mirrors the one used to select
general: courts: - seek nominees from all summary court-mar-
tial convening authorities; provide a packet to the SPCMCA;
brief orally jand in writing on the selection criteria; and. then
publish.a convemng ordet after the SPCMCA makes the
selections. - , ; S ,

The final potential pitfall involves excusals, alternates, and
vice orders. Create a mechanism, at the time a panel is select-
ed, by which alternates are automatically detailed.!! Addi-
tionally, have a mechanism, ideally memorialized in a local
supplement to AR 27-10,12 by which the CG delegates to the
SJA limited authority to excuse a certain fraction .of panel
members—such, as, one-third—without CG approval.. This
provides crucial ﬂexibility close to trial when last-minute con-
tact .with the.convening authonty might not be .practical or
desirable. - I e [

s pDo, Not Reconfigure Panels After Bad Results -,

.. Panels sometimes produce results that do not appear to be
warranted by the evidence or that seem not to have fully rec-
ognized the aggravating evidence.: This perceived lenience
cannot form the basis, however, of a convening-authority’s
decision to “reassess” the panel’s suitability by reapplying the
Article 25 criteria. . Such tampering “is inconsistent with the
spirit of impartiality of Article 25 and the limitation on com-
mand mﬂuence contamed in Article 37 of the Code.”!3

et Draftmg Chargas and Speclf catlons
x,aCounsel‘take,nearly irrevocable steps in shaping a case at a
stage in which they often show insufficient interest or atten-
tion. Poorly drafted charges and specifications can damage or
doom the government’s case at the outset.

RS Use the Manual . . -1t

i

- z_i:' . ;‘,v' u\i o :
Counsel should adhere strictly to. the form specnﬁcatlons
always using them to draft charges. Furthermore, chiefs
should review charges before preferral and consult the form

RO R L g . g T P  k [ G ot NHE I
91n United States v. Smith, 37 M.J. 773 (A.C.M.R. 1993), the CG wrote “Get E8" or “Get E7” from specific units several times on a court member selection docu-
ment., The. Army Court of Military Review (ACMR) found that the GG “initiated a top-down enlisted member selection process that began and ended with one eri-:
terion, grade, to the exclusion of those criteria he was slatutonly required to consider.” . /d, This mflexlbiluy in applying Article 25 criteria rendered the trial void
ab initio, meaning that no former jeopardy existed, but requiring a retrial. Such an eplsodc argues in favor of the SJA’s p:esence with the CG throughout the
process—as well as stopping and correctmg the problem at its source. . . .. - . o - . )

10The Manual lists eleven smndard questions that may be pov.ed 0 panel rnembcrs MANUAL FOR Coun'rs Mmmm. Umted States R C. M. 912(a)(l) (1984) [here-
inafter MCM]. Appending these questionnaires to panel selection letters, signed by the CG, should motivate most members to return them in a timely manner.
Counsel should routinely review them before trial to study their panel and to avoid annoying the pancl by requiring members to recite information ulready provided
to the government. Counsel should make the questionnaires available to the defense. s - .

11 When .an automatic. detailing provision occurs prior to trial, time permitting, publishing a supplemental convening order, which reflects the detailing and
excusals, is advisable.  Although redundant, it ayoids the need to account for each member on the record, explaining the. automatic detailing and perhaps attaching
the CG’s selection lists as appellate exhibits. When automatic detailing occurs on the day of trial—such as, when a panel falls below quorum, requiring the auto-.
matic augmentation of a predetermined number of alternates—counsel must be prepared to |ncludc the written automatic detailing provnsnon as an appellate exhlbit
and account for contacts made, mdnsccndmg order, thh all alternates. . T T ) )

H PO [P
'2D|-:p TOF ARMY. REG. 27-10, LE.GAL SERVICES. Ml,LlTARY .lus-ncs (22 Dec. l989) [hemmaﬁer AR 27-l0] . oy

“Umtcd States v. Redmond 33 MJ 679, 683 (A C M R l99l) Hen-,. the SJA bellcved lhal nn acqumnl and a Iught sentcnce were "dlsrurbmg ” and he pmmpted'
the conyening authonly to select a new pnncl : . : . B LT
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specifications when doing’ sol: Charges neveér ishould be pre-
ferred that ‘omiit‘Words of .criminality<—such as, “‘a woman not
his wife™1or “wrongfully”=-ér that ‘deviate ‘ih any mhaterial
manner from the Mdnual fonn‘-‘épeciﬁbaﬁons.i ‘Drafting is d
trial counsel’s job,’ not a tlerk’s ‘responsibility. ' At a time
when ‘the ‘case load ‘was igreater expectlng reliable clerks:to
prepare 'draft specifications' was reasonable, but today the
lawyer alone:has the responsibility’ to-draft!legally ‘Sufficient
specifications.”! Additionally, expecting the ‘chief to review
every specification that is preferred in his or her jurisdiction is
not too unreasonable.4
Booo s oy ol sodloens U T ling g Lnaat on

; ey ool SThe. Rare"Ca"se' T S T ST B
il R Y TN SRR 110 [ ERS [N LN VA s ST (L T A
e In rare circimstances the: Manual may'not ‘provide' ade-
quately- for-an>bffénse.” In these circimstances, ‘chiéfs should
guide counsel thitough careful:research’ to help draft ‘Article
133" or!134 specifications- -that either ‘assimilate-state law
(where apphéable) or the United: Statesi Code;, !5 -or-thatiade:;
quately describe the ¢ondiict #ind asSert that it is either ¢onduct
unbecoming, service discrediting, or prejudicial to good order
and discipline. Be selective in using novel specifications;
Manual provisions provide adequately for the ¢onduct in
question, and the novel specifications are subject to height-
énied and often fatal scrutiny.'s: Whendetermining what and
whether to charge, chiefs need to focus counsel (and 'com
plaining comrmariders) 6h the gravamen of the offense by forc-
ing'them 'to’ articulate what itis aboul the conduct that is
offensive or imritating." Forcmg them to answer that' quesnon
will help reveal ‘conduct ‘that is truly:derelict from that which.
is merely ignorant, inane, or indiscreet. ' While counsel should
be liberal'in the initial drafting of charges, they should consid-:
er them carefully before recommending that a convening
authority refet them té trial. “[A]s the case proceeds to prose-
cution, the Government must make a good faith assessment of
its ‘case and withdraw any charges which it cannot substantlate
by COmpctent legal evrdence P17 nope o Tl an o9

[ ¢ NI |", :".r‘!lt‘ﬁ\': T i(“

What’to Gharge DTG P

Chiefs can help counsel determine’how to “package” crimi-
nal misconduct so that the charges adequately reflect the
aécused’s conduct without under-representing the-seriousness
of the conduct of;at the other.éxtreme; appearmg to unreason-

Lo ot e B denmtenn et puenaty S P

ably.. muluply charges. Unreasonable multiple charges risks
(1) évoking! uhwarranted sympathy ifor the aCCUSed (2) bur:
denirig'the governmént with proving relatlvely mmor charges
and (3)confus“ng or distracting apanel\ thoey ok

B e ST R O H o (AR Vel ERUC TR PN Imu yrieles ok

- Counsel’should be: encouraged fto ’draft and ‘consider every
possible offense Covered by ‘the tohduct: ‘In a cas¢'in which
two 'soldiers left’ work early,' beat up ‘twopedple, and took
their money; this ¢ould yield charges of failure to repair;! con-
spirdcy, kidnapping, Communiciting a threat, ‘assault, robbery,
dttempted murder, and obstriiction of justice. 'A-chief; by"
virtue’of! eXperlenCe and ‘detachment, can talk’ ‘counsel through
the ‘many- cdoncerns in such a scenario; whether-a: failure'to
repalr, though wairantéd by the évidence, may seem like “pil-
ing on” ‘and ‘would not warrant additional punishment;
whether the kidnapping, although warranted by the ‘case'law
that finds denappmg in'instances of almost incidental mové-
mient, ‘will 'conflict with a panel’s sense of krdnappmg as a
sustaitied deprivation of hberty -Additional concérns to ton
sider includé: “whether conspiracy, although hard to" ‘under-
stand and ‘dnlikely to generate -additional pumshment imight
be worth charging to emphasize the theory behind ‘punishing
éonspiraty-ithat two ‘or more mdmduals intent on commlt-
nng a crime make it more likely to happeri-and: therefore con=
stituté 4 'greater public danger' whetheﬂ’commumcahng 4
threat:should be charged to ensure that the evidence can be:
presented to the court, averting' a fight'over uncharged mis-
conduct,'8 or whether the law governing res gestae is broad
enough to make the postincident conduct admissible in any
event.

ST g

v
i e L e i e

-iThe chlef's crmcal Tole is makmg counsel realize thatn they
are:more than mere.scriveners ‘when drafting charges; and at
this ‘¢atly stage‘they are obliged 1o try to:dssemble a ¢oherent
theory of ‘the case. It often’ nfakes'sense to err ‘on‘thé!side of'
over:charging atid then' to redssess the cdse after the!Article 32:
investigation is complete. Chiefs should be libéral in recom!!
mending that charges be dropped after the Article 32 and
before referral. This'provides for-a'more cotcise charge sheet
at trial and, because prereferral dismissal is without prejudice,
preserves'the ¢harges ifor later use. Intentional:multiplicity
has the benefit dof avoiding squabbles over:tncharged miscon~
duct and the confusitig)'dense instructions over:Jesser incliuded’
offetises.. Chiefs'must’ gurde counsel through chargmg tstrate—q

peiouter o s L ITT A BNPEY

14 Chiefs should guard against some counsels’ practice of using the Judge’s Benchbook for drafting specifications. Unlike the Manual, this is-not a primary source -
of the law, and its changes are not as rehably dlstnbuled Rely on it for mstrucnons but follow the, Manual for drat'ung o "
by R AR GRS N TSNP I [ AL P AR TR ORI o () ER O o DRI LET TR R AR S AV PES N} A
15Many counsel Ieave the Basnc’ Course'with'a hazy sense of the Assmhlatwe Cnmes- Act' ‘Chiefs: carmoi afford to h%we such sketéhy knowledgc Slmply. the ‘Act’
assmulutes $tate érimindl ¢6d&s only Sk installations that have cxcluélve fcderal Junsdlcnon A ; : R ERLE a0l

LN TSR T b R T R SN ) IS DI ety ol FERIPS . (AR !m‘ ST O RTINS BRI TIN Coo aty

|6See e.g., United States v. Pete, 37 M.J. 521 (A.C.M.R. 1994), in which the government was found to havc improperly charged akoldler with'conspiracy to orga-’
nize a strike in violation of the United States Code, as mcorporated through Article 134. The ACMR found that a group of National Guardsmen, who met after
hours to plan a stunk that'included & bus' trip back to-théir” hbnie station, did not Vidlite the umon‘izmg prohibitions of the United States Code. - One 'factor in the
ACMR’s analysw was the' govemments decision tiot to purs 'the ar {ﬁ“ably miore applicable mutiny provrsrons of the Uniform: Code-of Military' Justice (UCMYJ).!
“[Tlhere is evidence .-.""that ‘a*fact-firider could have rélied upoh’ determining that’ the ‘appellant éngaged in conduct that violated several prov:srons' of the
UCMJ.” Id. at 524 n. 6 The teaching point is not to get innovative when drafting specifications before exhausting the fundamentals of the Code. /177147% st

1.United States v Asfeld, 30 M.J. 917,929 (A .CM.R:-1950)! TThe gOVemmcnt med {0 charge sckuhl harassméit under AR 600-21, ‘which AR 600 50 incorporafed’
by reference. The ACMR found the fegulatory provisions to be'" o more thi ﬁ policy stalement rulmg that Juch mcorpofatlon vnolates lhe '-’canons of construc-
tlon by whlch regulatory provisronq are intcrpreted »* 1d. nt 923 BRI

b pedtisel atiroes o, e s v lnnt od b L e ‘«.‘ s B L R T l'.;]._ " ‘-ir s
|3Mrl|tary Rule of Evidence 404(b) provndes that cvndence of a person’s character or of a particiilar character trall is'ndt admissiblé to-show that a persori acted “in
conformity therewith,” but may be used to prove “motive, opportumty, intent, preparation, plan, knowledge, |denmy, or absence of mistake or accident.” MCM,
supra note 10, MiL. R. EvID. 404(b). This is one of the riost litigatéd areas of trial practice. This article is ndt'intended to treat the drea comprehénsively, but to’
alert chiefs that, at the earliest stages of the criminal process, the decision of how to charge a case should include, dlscussmn of methods of proof, which includes
criti¢al assessménts of the likelihood of prevailing in‘a motidh to suppress 404(b) évidence; thé more likely that thie'government i (o lose siich a motion, the more it
makes sense to include a seemingly peripheral or trivial charge for the purpose of preserving a vehicle through which to place the ‘evidence before the fact-findeér. !
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gies, all along preparing them to keep focused -on the ¢ore
charges and expecting consolidation of some .charges:and
specifications after findings.
L e "1
Take the Long View: Thmk of Pleas
ciysens - PTAs,-and the Theory onour Case. ..
e
The Manual prohlbxts “unreasonable multrphcauon of
charges,”19 but nothing legally prohibits, for example, charg-
ing 100 different bad checks in 100 different specifications.
The chief can help counsel understand the drawbacks
mvolved in this strategy, however, which include the follow-
ing! (1) boring a'panel and appearing to exaggerate the
accused’s criminality; (2) not affecting the likely punishment,
while exponentially increasing the maximum pumshment '(3)
frustrating judges, who ‘would have to conduct a more exhaus-

tive providence inquiry; @ creating greater opportunity to'err’

in findings, publication of results of trial and other trial-relat-
ed documents; and (5) creating a cumbersome posttrial
review. Draftmg ‘mega-specs” in such c1rcumstances—plac-
ing conduct in intelligible, dlgesuble groupings such’as time
periods or victims—often serves many interests, mcludmg
efﬁcnency, without sacrificing the government’s case or

appearing to concede that the misconduct is not serious. This

does not mean .that counsel should be intimidated by mulu-
plicity; circumstances exist in whrch counsel should expressly
charge mirror-like offenses that are not multiplicious and war-
rant being charged separately to emphasize the accused’s
opportunities for reflection, calculauon, and perhaps, the
aggravatmg nature of the conduct.” «

Insrst on Full and Contmumg Dlsclosure

_ Avoid Discovery Battles

between counsel. In every case, trial counsel should make a
written disclosure of all Rule for Courts-Martial (R.C.M.) 701

and section I evrdence They should not become mvolved,- '

however, in extended battles with the defense over minutiae:
Disclose everything that is remotely material. If served with a

19MCM, supra note 10, R.CM. 307(c)4) discussion.” ~ * ~ 7 7

word-processed, generic discovery request, respond to the rel-
evant portions and ignore the rest.::Let the defense approach
with a specific request when necessary. if the defense seeks
information that: is" trivial .or truly not material—suchias, med-
ical records for all witnesses—then let them take it to the mili-

tary]udge?ol\ FESFRUNTI Pl e S
Do becdens to g R Srege

« In any. close:case, 'the govemment normally *should dis-
close. The disclosure requirements are based on fairness, jus-
tice, judicial economy, and that the government is in'exclusive
control of government information. The government should
remove any obstacles to the defense’s gaining information in
control of the government; it need not, however, go out and
obtain it for the defense. The underpinnings of the rules are
fairness and efficiency, not defense convemence The
defense, for example, somenmes focuses on the agent actmty
summaries (Cnmmal [nvesnganon Division (CID) Forms 28)
or the “left srde” of the CID ﬁle because it occasronally con-’
tains unedlted dlrectlons and cntlcrsms by CID agents. Some
CID ofﬂcmls are stmgy in releasing the documents that should
be released, even though they. rarely are momentous Trial
counsel should rmtercede for the defense, but the defense then
must go to CID to inspect the documents. 2! ‘ '

The ethrcal rules and the ‘Manual make the Army an “open
file” Junsdxctlon in whrch the government is expected to keep
few surprises to itself. " If ethlcs and the Manua[ are not
enough to motivate full drsclosure, consider these addrtmnal
reasons:. - , . U ST

'Nondlselosure Can Be Harmful to Your Case

Failure to disclose potenually exculpatory, Brady-type“

T S “‘mformauon can tnggera variety of sanctions, ranging from.
- Discovery battles are among the most fruitless of exchanges,

simply ordering discovery.to prolubmng a party from intro-;
ducing the evidence.22 ' In extreme cases, calculated failure to.
disclose can rise to the level of constitutional error and require

 reversal.? Counsel need to know that the more specific. the

defense request, the more strict the burden on the government,
especially in the military, to disclose the evidénce.?* Military

2See TCAP Memo No 75 (Mar 1992) for sample answers toa standard defensc dtscovery request and lo a defense unnalysrs drscovery request

21 Note that “inspect” actually carries a greater meaning in this context. lfthe defense has the right 6 mspect an ltem then lt has “the dght to photograph and cop
it. See MCM, supra note 10, R.C. M. 701(h).

2/d. R.CM. 701(g)3). Brady v. Maryland, 373 U.S, 83 (1963), the seminal case on prosccutorial disclosure, has been clarified in subsequent cases, increasing the
burden on the defense to make specific requests The more specific 'the request, however, the greater the burden on the govemmcnt 'to comply. See, é.g., United
States v. Agurs, 427 U.S. 97 (1976); United States v. Bagley, 473 U.S.'667 (1985). Little is gained and much is risked when trial counsel try to calculate how much
they have to disclose. The fairest and safest course is a liberal disclosure policy.

BUnited States v. Eshalomi, 23 MLJ. 12, 28 (C.M.A. 1986). Mot o T

24 United States v. Green, 37 M.J. 88, 89-90 (CM.A. 1993). Requested impeachment evidence must be disclosed. Mlhtary prosecutors' “heavier burden” to dis-
close “springs from the generous discovery pnncrples annotnéed in Article 46.” - Although how to test for pmJudlee in the event of nondlsclosure isin dlspute,‘
counsel should not decide whether to disclose based on a calculation of the likelihood of preva.lllng on appeal. Id. at 91 Wiss, 1., concurnng in part and lesult)
Sée also Umted States v. Stone, 37 M.J. 558, 568 (A.CM.R. 1993y (error to fail to disclose that govemment witness under investigation for travel fraud but harm- '
less under the gircumstances Because of nature of his' tesnmony) The defense does not have an absolite right to background evidence on'governmient wimesses,
but the government has a significant burden when it seeks to withhold such informauon "United States v. Lonetree, 35 M.J. 396 (C.M.A. 1992). “The Air Force
Court of Military Review repeats that “discovery is not ‘a constitutional right . . [but] a ‘procedural ‘mattar within the discretion of the rulemaker to regulate,”
reminding trial counsel that the more specific the defense request the greater the burden on the government to respond fully. See United States v. Branoff, 34 M.).
612, 620 (A.F.C.M.R. 1992). ' '
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appellate ‘courts ‘will ‘hald* prosecutors to a high standard of
dlsclosure, regardless of any potential defense: sandbagglng 25
PRI phoe AT o b e e M |
N eNand:sclasure Can Be Profes.uanally H’armﬁd £
oo diovy by oy e uemmive e '1
The Army Rules for Professronal Conduct remforce the dlS—
closure requirements of R.C.M. 701 and constitute an inde-
pendent basis .for;counsel to disclose all potentially
exculpatory ‘evidence-and. unprivileged mitigating sentencing
evidence.?§, Failure ta comply; with' these rules can. subject a
counsel to investigation. and sanctlons.27 TR

F ull Dzsclosure Puts Pressure on the Defensr; N
SRRy - N

The purpose of open dxscovery is not. some hazy sense of
“falrness deslgned slmpl_y 1o, “level the playlng field,” but
Judlcnal economy and fostermg the truth-seelqng functnon of a
criminal tnal When the defense 1s conljdent that it has seen
vrrtually all’ government evrdeqce. 1t can more ratlonallyI
decide whether to contest, the case or to _plead guilty to all or,
some of the charges The requnrement to dlsclose sentencmg
ev1dence, as well as mems ev1dence, further helps the defense
assess the gOVernment s’case and gauge th § ‘accused’s 1
prospects 28 The defense also does ‘not have to irrationally’
“plead up” to certain offenses for fear that the government has
held back éspecxally powerful ev1dence for'an ambush’ at

trial. 29 Although “trial by atmbush tactics are dlscouraged

disclosed,":a balanced standard but orie ito. which the § govern-
ment does not'want to subject itself after the Fact3l o 2o
TRt T 3 IR RN TN S

Full Dtsclosure Corporately Helps the Gavemment

lnnvﬂ‘ ¢

As it becomes known that\by ‘rule and' practtce the govern-
ment operates openly, the defense knows it can normally rely
on representations made’ by -the ‘government, fostering beiter
communications, faster movement of cases, and greater faith
by soldiers.in the integrity of the justice system. :A:number of
scholars have emphasized the close link between the fairness
and perceived fairness of the system and-its effectiveness.,
Gilligan,and Lederer. wrote that;,If dlsc1plme is perceived as
unfair, personnel will likely" distrust superior authority and.
have diminished jnstitutional loyalty. "2, Government manip-
ulation of the discovery, process is the kind of conduct that
could contnbute to soldier dlstrust of thesystem. . . ...

. L Req‘ui'r“éd Defense’Disclasurés o

‘Further extendmg the go als of the dlscovery process, ln
1991 the' Drafters of the Manual began requmng the defense’
to disclose to the government ‘all witnesses 't plans to. call
(other than the accused) -andall sworn or sngned statements
made by those individials.3? Ensure that counsel’are aware of
the Manual provisions. Whlle pretrial disclosuré‘is: mamly a-
government burden, the défénse also'must notify the’ govérn-!
ment of ceftaii’ defenses ~‘mclud1ng alibi; ldck of mental’

even intentional nondlsclosure of dlscoverable evidence ddes'
nobt inevitably’réquire . .-.-thdt the ‘evidence be excluded:”30’
Courts will determine whether there is “reasonable doubt that’

appellant would have been convncted had the ev1dence been
: T Tt 1o

responsibility, and innocent frigestion.. Thi$ notice is'not satis-'
fied by merely.- stating an lhtention to rely on' the’defense; but:
requires details such as “thé&:place or/places ‘at ‘which the
defense claims the accused to have been™ and “the circum-

) . . v .
PO T T LOVRE T . IR YT L Ty
Bt e 14 R S ke RS R

] e i S .
8 S TR TR ARSI RN R AN O S i g uuenin ¢ IR AR o)

zsl'-.‘.ven l.f dcfense knows or should know ahout certain evidence, the govemment must seek it out and dehver 1t especmlly when speelﬁcally requested. United
States v.) lmmons. ‘38'M.J. 376, 38[ 82 (CM.A. 1993) There is “an affimmative duty on trial counsel to make [evndence] ayatlable to the defense” even if it “could
be discovered by a reasonably diligent défense tounsel.” “Jd. af 382, ’See aI.m Cnm L. Note, Tnal Counsel Must Rewew Law Enforcement Files. for Ewdence
FavorabletotheDefense. ARMY,Law., Sept. 1994 avdo o bt B O L v EE AL S SN TR RO NI L LY tECT e
R

% “A tna.l counsel shall (d) Malce nmely dlsclosure ito the defense 0 all ewdence or 1nformatlon known to the lawyer that tedds to negate the gullt of t.l'le accused
or m‘mgates the offense and, in connection with' sentencmg, disclose 'to the defense all‘Unprivileged mitigating ‘information known to the lawyer, except when the
lawyer is relieved of this responsibility by a protecnve ordet or regulatmn .4 DeP'TOF ARMY REG. 27-26, LEGAL SERVICES: ' RULES Of PROFESSIONAL CONDUCT
FOR LAWYERs 3.8(p) (1 May 1992). -

‘) I3

S F A T Vi st G S e R o TR BRI

21DEP'T OF ARMY, REG. 27-1, LEGAL SERVICES: JUDGE ADVOCATE LEGAL SERVICE, ch. 7 (15 Sept. 1989). o i
28MCM, supra note 10, R.C.M. 701(a)(5). When the defense asks—which it routinely does, in its boilerplate discovery requests—the government must let it
inspect any documents to be introduced during sentencing, and must tell the defense whom the government will call to testify. . - e e

IR u

291n United States v. Trimper, 28 MJ 460 (C.M.A. 1989), the Court of Military Appeals (CQMA) concluded that the govemment should have disclosed to the
defense the results of a private (positive) urinalysis that the accused had conducted. Though'the government did not plan to use it on the merits—and only used it
on the qefense in,a rebuttal to the accused’s sworn denials of drug ys¢ on the. merits—the court found that the evidence was “material to the preparation of the
defense” and probably would have prompted the accused to “have testified in a more restrained manner if hé had been i aware’ tl1at the govemment Imew the results |
of the private test. /d. at 468-69.

301d at, 468—69 The éOMA upheld the govemment s fzulun: fo dlsclose atenal evxdence in this éase partly because the trial judge l‘ound that nondlsclosure was
not “pa.rt of g cunnmg prosecutor 3 scheme to ‘ambush’ appellant when e tesnﬁed . ld at 469.; Had it been otherwuse the. COMA sald that “the grounds for
excluding the evidence would be stronger.” 1d. i - ',

g ob C LR 0 SO ST PPL
31United States v. Simmons, 33 M.J, 883, 886 (A.CM.R. 1991), rev'd in part, 38 M.). 376 (C.M.A. 1993) (noting that “‘Brady does nol_require disclosure of evi-
dence that could be discovered with due diligence™).

a 0L

32Gn_LlGAN & LEDERER CQURT—MART[AL Paocw’uma 6 ( 991) “A ]ustlce based system' ,based upon fzumess ‘and (o be funcnonal must\))e so pereewed by
the personnel operatmg under it , It encourages individu lesmnstbnhty and institutional onalty " id at7. .lunsprudentml scholars make the same point. , “[T]o’
have an internal pomt of view toward at least certain Jaws loglcally ;equlres that qne have an internal point of view toward tf-pihe’ system as a whole. :The accep-;
tance of certzun laws, lequmes the acceptance of the system of which they are a part.”” T, BeNpIiT, LAW As RULE AND ancm.E 107 (1978):, But see E. LUTTWAK,
THE PENTAGON AND THE AlgaOF WAR 201-02 (1984) Incidentally, Gilligan and Lcderer s Court Martial P(ocedure isa mnsterly two—volume pubhcatlon that com-,
bmes detaxled pracncal guidance with i mteresung treatment of the legal and phllosophtcal moonngs of the rmhta:y juSUCC system. e "

'm‘r AT LT F IO O P YOS ChRSNY: (RN C TR £ I IR B

BMCM, supra note 10, RCM. 701®)1CA). | 7 ‘ ' ‘
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stances under which the defense claims the accused innocently
ingested the substance in question, and the names and
-addresses -of . the witnesses upon whom the accused intends to
rely,”34. The nondisclosure sanctions of R.C.M. 701(g)3)

apply agamst the defense as well as the governmient, although _

judges tend to be more cautious in assessing sanctions against
the defense. Regardless, the ;government should aggressively
assert the: Manual provrsnons vi Tanedoab ‘

Whlle the govemment should be scrupulous in complymg
with its discovery requirements, the government is properly,
lawfully aggressive when it seeks to force the defense to com-
ply with its disclosure duties. Chiefs must:train counsel to
exploit these provisions and help them couch presentations to
military judges thatihold the defense accountable for its con-
duct. Seeking sancuons in most cases would be unproductlve
and contentious. A good chief can ,help counsel distill the
case law, however and determine when the defense has mate-
rially altered the govemment s ablltty to fairly, present its case,
distorted the adversary process to gain a tactical advantage,35
or caused “surprise, harassment, and undue delay,”3 a possi-
ble consequence when, foriexample an innocent ingestion
defense is sprung at the last minute, requiring a delay to
obtain wnnesses and experts to rebut the defense More trou-
blesome for mast counsel on a day- -to-day basrs is'defense’s
flouting of the local rules of court that require, for example,
ﬁve days’ noticeé of motibns. Judges rarely enforce these pro-
visions against the defense, but the government should assert
the Luca&‘37 llne of cases, especially when late fiotice preju-
dices the’ government’s' ability' to respond e fectlvely to the
motion, because of matters such 4s witnesses' who'have either
moved or left the servrce By encouraging counsel to comply
with the govemment s disclosure obligations, the chief can set
a tone of ethical responsibility and candor. - By insisting on
defense compliance with the discovery rules, the chief also
will make clear that counsel will enforce the Manual consci-
entlously, while fairly, aggressrvely assertmg the govern-

ment’s case.

"« Reciprocal Discovery .-

Counsel also must be aware that defense disclosures trigger
government responsibility to disclose information'it possesses
that would rebut these defenses.38 ' The government should
seek, in the appropriate case, to bar the defense from present-
ing evidence when it has failed to comply with a disclosure or

“1d. 701(b)2)(B). . ‘
3 Taylor v. Ilhnors,484US 400([988) : S G
%Mlchlganv Lums, m s Ct. 1743 1743(1991)

¥1d. at 1743. T e

38MCM, supra note 10 RCM 701(3)(3)(5) ot et

notice requirement.. The Supreme Court has held that the
Sixth Amendment right to present a defense is not absolute
and the defense’s failure .or refusal to comply with notice
requirements can result in barring the right to present this evi-
dence.?.. However, reciprocal discovery works both ways.
The proyisions requlrlng the defense to disclose “books,
papers, documents,”: when requested by the government were
added when the Manual was substantially altered in 1984, the
greatest change since 1969. Trial counsel should not place too
much emphasis in these provisions, however, because they
only apply when the defense has made such a request of the
government (hence ‘reciprocal”, discovery) and when the
defense intends to offer the items on its case in chief. In prac-
tice, the government is so liberal and up front with its disclo-
sures that they most often are made before and not pursuant to
a defense request, meaning that reciprocal discovery rarely
applies. - When the government anticipates that the defense
might conduct independent testing, it may be wise to deviate
from the “open file” practice and not disclose until the defense
asks, thereby preserving the nght fo reciprocal: discovery. 40
Accordingly, reciprocal dlscovery is no “magic bullet” for the
government, although counsel should faithfully assert it. .Like
most other discovery provrsnons. it)is a rule designed to keep
trials moving so that there is no need. for a delay for the gov-
ernment, to, for example consult Jts experts to place a report
from a defense expert in context. .,

I
i

Coach and Lead

The most 1mportant roles a chref can perform are supervn-
sor, developer, ,and coach of trial counsel, A chief who has
tried numerous cases should be able to rely on experience. to
guide less-experienced counsel. A comparatively inexperi-
enced chief, however, still should be.able to draw on his matu-
my, detachment, and military and:legal experience to guide
junior counsel. There are as many styles and philosophies on
coaching counsel as there are counsel and chiefs. However, to
actively. engage in the development of counsel, ‘not from an
“I’d do it this -way” perspective, but from a viewpoint that
intensifies the experience of any one court-martial or hearing,
is crucial... Counsel learn from their mistakes, but. they learn
more when those mistakes are filtered and. interpreted by
someone who not only can diagnose the error but also can talk
them through solutlons andfaltematxve approaches to future
cases.4! ,

N COTIT e L

H B n

39In Lucas, the Court upheld a Michigan trial judge’s exclusron of rape shleld evidence because of the defense f fmlure to comply with a statutory nouce provnsron
Lucas, 111 S. Ct. at 1743. While the Michigan statute’s 10-day notice requircment is more specific than Mllltary Rule of Evndence (MRE) 412, whlch has no such
time limit, counsel should assert Lucas’s pnnclples ‘when they seck to preclude the defense from ising a defense or from introducing evidenoe when it has failed
to comply with notice requirements. See also United States v. Nobles, 422 U.S. 225 (1975) (defense forbidden from calling investigator when it refused to disclose
his written report); Taylor v. Illinois, 484 U.S. 400 (1988) (defense’s willful refusal to disclose defense witness permitted preclusion).

40The defense would be obliged to disclose the information if it called an expert to testify, but reciprocal discovery would guarantee its hmely disclosure. Sull this
provision docs not enable the govemment to gain access to information—such as a soldier's privately-conducted positive urinalysis test—because the défense
would not plan to mtmdtice this evrdence on |ts case-ln-chlef See !'nfra notes iot, 102 see also Umted States v. ‘Tnmper. 28 MJ 460 (C.M A 1989)

41'For an exeellent treatment of the chrefs as developers of counsel see Coupe & Trant, 7'he Rale of C‘hteﬁv of Mlluary Jusnce as Coaches of Tnal Coun.ul ARMY
Law., Aug. 1987, at 6.
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sttt bt 2l - Puneture Asshmptlons' SO L RIS W fraught with danger because of ‘a'soldier”s \bad reputation in
PR TR A (TR B ST OB Lt EO EA reris the unit or that prior Article: 15 for sleeping on guard duty.
. The role of experience is leSS to drctate what I would ‘do” The more senior the ‘accused, the more likely that the defénse
than to' be aware that coriventional templates do not always can craft sore version of a.good soldier defense. : This should
apply, ‘and to discourage a'trid} counsel's tendency tolatch on notivate trial counsel to 'scour the accused's past for evidence
to easy answers and assumptions.:;-Every trial «clicheihasits of misconduct and to conduct -extensive interviews at the cur-
basis ‘in reality, but'each can lull a prosecutor into’ complacen- tent and most recént duty: stations. Some good character evi-
cy orafalse sense-of security, -+ » /bl ni o ] dence is “an inch deep” and, on probing, witnesses will
R LR (T L SR N l'pf" for withdraw their endorsements or moderate their vouching for
! . “He'll Never Take'the Stami IR R A the accused.  Not only is thé good soldier defense beatable—it
N SRR PHE I AT A S most. often is—but counsel should be armed to defeat it, even
Counsel assume that an accused will'not take the'stand fora when it seems'to the trial counsel that it is not logrcal for the
variety' of reasons, including:” (1) the atcused corifessed or defense to presént |t m the first place LR AT
made' admissions that he or she would have‘to contradict; (2) UAREEEN n e
courisel 'kriow of uncharged misconduct 1o which the accused ﬂ"A chref can be especrally useful by helpmg cdunsel vvrsely
would have to’ open the door if:the accused demed the offens- allocate fesources, ‘especially the ‘precious resource of trial
es; and (3) the accused ‘could-not! hold t6'such a ludicrous counsel ‘¢nergy. Most gdod soldier defenses that do not relate
story urider ¢ross. ‘Do not’bé'so sure. ! Some statements that to mrlltary offenses dre useless ‘and not worth the expenditure
‘appear to be admrSs]ons may ‘strike panels as relatively harm- of counse] energy to' research and rebut. That'an accused
'less concesswns 'of like the fruit of overbearing police proce- charged with rape or‘ some ‘othér srgmﬁcant felony, also is a
dures “ sloppy investigative’ wOrk' ‘or‘shorttts (temember that good duty performer is u‘releVant——and counsel should treat it
many panel members, especially’senior roncommissioned as s‘uch Rather lhan feeling compelled to convert or confront
dfficers and current'of’ former tbmfanders: have had’ experi- every WlmeSS (‘ would a good soldrer rape?” and the’ like), a
ence—often through their soldiers—that may. ‘mitke them better approach for counsel—as m ‘some sentencmg Cross-
Skeptical of CID or mlhtary polrce testimony). * More impor- exammauon—would be to assume the good faith of the wit-
tantly, do not forget that the actused is a human being who ness and. argue ‘to the panel that (1) the wrtness probably lacks
can be both righteous and stupld The accused may feel that perspectwe through no fault of hls or hér own, and (2) the tes-
the person that she assaulted ‘deserved it, that she really was umony ls u'relevant in any event, becaus it is possnble and
entrapped into selling the hashish, or that she can lie with not uncommon for an accused to be (or appear to be) a good
lmpunrty to & military’pahel—and she-may bé' Wwilling ‘to go soldier wh;]p also being gu1lty of such an offense. .~ , .
dowh ‘in flames tellmg her IStory, notwrthstandmg her coiin- , . R
sél’s efforts to stop ‘the lmmolatlon Bt TS 2AN o © g Panel Would Kill the Accused for [statean g ,
Brgron Tt S et ok Ll nasee s ohie oﬁense]" or: "TheAccused Will Have to GoJudgeAlone
'Atrial counsel’s fervent hopé‘in Virtually every ¢ase should
be that the aceused takesfthe stand. Counsel ‘always have The accused does not have to do anythmg The presenta—
something with Which 'to'confront the accused; if not-a prior uon of such a defense might make sense to lawyers who have
statement, then the evidence of record itself.  Trial’¢ounsel seen dozens of cases, because a judge alone trial generally is
always should prepare for the possibility that the accused will seen to be the better forum in which to advance certain
testify because: ' (1) it focuses their minds on possible defens- defenses—such as, consent in a rape case, or mistake in a
es'or mitigating 'factors; (2) it forces them to organize their dereliction case. Trial by judge alone generally is viewed as
proof; (3) it:miakes them assess their cases skeptically; and (4) reducing the risk of extreme sentences, while a panel general-
the accused: just:might.42 Chiefs can be invaluable.in"Socrati- ly is thought to carry.a higher chance of acquittal, but,; much
cally talkirig ‘théir counsel through possible testimony :by the less predictability on sentencing. Counsel are drawh to com
accused. Rarely is this testimonywholly invented. : Acoused fortable cliches, such as that a panel is “death” on child. abuse
lie just like anyone else, admitting the irrefutable and embroi- or barracks larceny but-“light”ton bad checks or:“buddy .dis:
dering, twisting, and distorting other information to craft a tros” (distribution of drugs between friends or roommates). .
colorable story. Think and talk it through; a structured et
process of sifting the evidence for excuses and launching Negotiations and trial planning should be guided by certain
points for evasive stories will pay dividends when the accused informed generalizations about, the tendencies and expecta-
testifies. tions of panels and judges, but none of these should trigger
complacency. Too much can ‘be made of any ‘single case ‘or
“They Can’t Put on a Good Soldier Defense.” any single panel. Experience may allow some generalizations

about military panels, and they are worth sharing with coun-
When the COMA ruled that a “good soldier” defense could sel, who can use the following:to. sharpen their approach to a
be presented in any case, the defense saw this to be to their partrcular case: ‘ o ‘
advantage because it enabled the defense’ 'to 'smother ‘the cren Aozl ot h G R
factfinder w1th good soldier evldence regardless of the
charges. -Trial’ counsel frequently assume thrs defense i5.c° v s .00 fmdmgs when the accused has a good

Ancriol PRI B AR T A ORI AR !‘7' 8 EERT PES A . R N AL e ! R b “'i‘ tal
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' ;(1) Mllltary panels tend 1o be more llberal

LH

PEREN 1] i ot ol Lk
2The great cnmmal defense lawyer Edward Bennett Wllhams “bellcved rt was almost alwnys necessa.ry to put a defendant on the stand as fmlure to tesnfy was as
good as an admission,of guilt to most jurors.” E. THOMAS, THE MAN 1O SEE 220 (1991) Few such orthodoxjes exist among military defense counsel, although the
more experienced and well prepared defense ‘counsel are more likely to put an accused on the stand, believing that they can precisely sculpt the testimony through
careful coaching and preparation. , Regardless, the trial counsel should prepare for any accused to testify, and marshal as much information as posmble to refute the
accused’s assertions, catch the accused in inconsistencies, and raise questions about the accused’s truthfulness. . "
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.. .. record, they may be.consumed by:.the . .
4 - . Dbeyond areasonable doubt standard to-the :. .:
point of seeking mathematical certainty and ... . .
they may intensely mistrust institutions such ... .-
~ as;the, CID or “science” such as.radar,
o breathalyzers, or the mass spectrometer X
(2) On the other hand mrhtary panels con- TR
; sist of educated people, all with at leasta -~ . .
. hlgh school diploma and a breadth of expe-. ;..
. rience, with an acute sense of what isctruth. . ; .:
~.. .. and.what is bluster, and their intelligence, .5 - .-
. their ability to .comprehend  complex evi- ,.»: Lo
dence puch'as DNA analysis or a THC count .,
in nanograms should not be underestlmated
and . . - s

-7+ . :(3) Military panels can give sentences that..

... strike the experienced counsel as excessive-

i+ ly lenient or, exceptronally harsh T
I G
Drstmctrons between ofﬁcer and enhsted panels are harder

to draw, but two main distinctions need to be kept in mind
‘when ¢tansidering how.to approach them: high education lev-
els, and .the presence of current or former commanders. The
high education levels of officer panels can be a two-edged
sword. | It makes them analytical and skeptical, but that ‘skepti-

cism can be turned against the government if the case is pre-

sented! ‘poorly or the evidence is equrvocal—such as, be
prepared to explam the level of certainty to attach toa “strong
indications” assessment by a questroned documents éxaminer.
It also‘lnakes them comparatively “liberal” in some instances,
perhaps more inclined to mdulge a psychologrcal defense or
psychologrcal based mmgatron that a less educated panel will
disregard.

Much is made of the theory that commanders tend to.be the
harshest. panel. members because of therr awareness of the
need to support command’ drscrphne Trial, counsel aré no
wiser to retain commanders on panels than llle defense is to
follow : the “stnke the senior .commander”’ orthodoxy Com-
manders. or those who have commanded no doubt compre-
hend the pressures o_n commanders better than those who have
not commanded or, who serve in special branches. Still, this
generahzatron cannot. substrtute for careful counsel [prepara-
tion by mining ORBs and quesuonnarres for “profile” infor-
mation relevant to therr partrcular case. : :

Remember, most of all, that the choice of forum is solely
the accused’s prerogative. - Counsel should prepare their cases
in almost the same ‘mannér regardless.of forum, and then
adjust their arguments and certain aspects of their presentation
depending on the:forum. - Chiefs can help counsel prepare a
narrowly scoped but illuminating voir dire. Chiefs need to
help counsel avoid the law school-clever trick questions in
favor of truly helpful questions. Asking a member how he or

she feels about child abuse, or whether the member can con- =
sider the maximum"punishment normally does not help in’ "~

iy

deciding :.whether to keep that member on the panel. Trust

;members to be essentially candid, ‘and seek to. determine
_whether, because of experience—such as, bad-personal or

familial incidents with a particular crime—they.may have an

.inflexible attitude or erroneous: information about a ‘certain

type of -offense. -Trust them to be.able to place crimes.on a

-continuum, that is, not to see a crime:simply: as “child abuse”
:but to appreciate the distinction: between initial offensive

touchrng and full-scale, repeated sexual or physreal iabuse. -

.
it ¢

e I . ipd

T 771at.ludge Is Death on [Drugs .
e b IChtld Abuse Barracks Larceny] )

]
)

rf',l[

Counsel should momtor therr judges closely Although cer-

.tain judges develop justified reputations for their approach to

evidentiary: motions and for their sentencing philosophies, as a

-more detached observer, the chief can help counsel.place these
.perceptions in context. ,Because choice of forum is exclusive-
‘ly a.defense decision, counsel’s tracking of judges should
‘enable them fo forecast, within a certain band, a likely sen-

tence, thus permitting effective pretrial negotiation.. The
assessment of the likely forum choice also, should motivate
counsel to find methods, such as novel rebuttal or sentencing
evidence, to encourage a “light sentencer” to deviate from the
Judge s sentencmg philosophy in a partrcular case.®3
SR T ST s e

Judges also develop ‘Teputations forrcontrol of the court-
:room, pteferences with regard to presentation of evidence, and
‘manners of address‘and approach of witnesses. --Chiefs must
orient' their:counsel to these preferences ‘and keep counsel
from béing dlstracted or intimidated by tmhtary Judges ‘That
‘one judge r‘nay requrre Jl.ldlClal notice requests to bein wrmng
whrle another Judge thay account ‘for ‘the | parties and' another
insist on a six-foot ztme between counsel and wrtnesses
should be rmmaterral to the outcome of a case—but should be
known in advance $0 that a counsel does not lose focus
because of these margmal matters

. Dress Them Up .

No matter how few cases that he or she has tned the chref
knows how to wear a umform—and knows that members may
place undue emphasts ,on how counsel wears a. umform
Chiefs should check counsel’s uniform, ensure that brass is
shined and properly posrtroned awards worn in the right order
and hair groomed. - Better to risk appearing patronizing to
your counsel than to let counsel’s good preparation be thwart-
ed by failing to meet the appearance standards of an officer.

‘izt « Help Counsel Draw Meaningful Distinctions: - :
+ni 1 It Is Ndt Just Another Bad Check Case . . -

T N T P T1E N PR PR RS T U S IO

Counsel need to consider a.number of “generic” factors in
evaluating every case. These factors include the rank of the
accused the accused’s length and quality of service, duty

-‘position, general technical (GT) score, military -occupational

specralty, any unusual servrce or awards and anythmg unusu-

vl S e Vi T

‘\ ! S LS +

N See infra notes 90-107 for approathes'to sentencmg Counsel must think of methods of makmg concrete the aggravatlon that in some cases seems relauvely pre-
dictable or remote. This is especially true in the military’s most common cases, such as bad checks, larcentes and low-level drug distribution. Trial ‘counsel should

be motlvated to find a method of portraying this accused and this offense uniquely, but eredrbly o

REIE T BETERN i
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1ally mitigating or aggravating about the case.# Any 'of these
ofactors can benefit 'or ‘hdrm the dtcused. ' That a' soldier is'a
1sefgeant first-class- (SFC), for example ‘may win’ adegree of
rdeference ‘because of-—in most ‘instances—a ‘strong 'military
rrecord.’. However, thisalso means:that the'SFQC'has less of'an
excuse for most. offenses than the average specialist.” First-
time drug use should be‘dealt with more harshly:when:th&user
<is'a"‘SFC than when -the user is a junior soldier.” On the; othér
hand, a SFC who deviates from'a 'strorig record ‘and bounces
checks or commits a dereliction deserves to have his or her
strong record*weighed against the dffense | in determining

appropriate drsposrtron because this strong retord provides a
valrd context m whlch to place the offenses.

L PR i . 1 (EE
" 1Considér ’oad check cases as an example “Some’ factors to
cons1der in’ parsmg the evidence, the strength 'of the case. and
‘the a proprrate level of disposition, include: " rank’of the
“accused, number and dollar amount of checks, timé period in
‘whiich they were Written, victims, restitution (how much and
“whether it was voluntary), location of the banks and orikinal

‘checks {affecting trial cost and delay), any valid mitigation,
suchas 4 legitimate gambling addiction (is this an after-dis-

Yovery- conveniénce or has the soldier sought help, been treat-
‘ed by a'qualified therapist?), and family needs.' oo

it FIVTEIN I N

v

onpy ek ‘!r_‘. ‘-Trv:wu‘]“l N 2 t
These distinctions need to be drawn, not only for develop—
ing coursel; but for.commanders.::One of the most common
iquestions counsel feceive from commanders is,*What’s the
:going rate ffor a particular offense]?” After emphasizing-that
«disposition. must differ based on, inter alia, the gravity of the
partrcular offense,;the soldier’s record and other factors. the
counsel, should be able to engage the commander in much the
‘same analysrs as. dlscussed above Commanders most com-
monly expressed conccrns are:. () How long will it take to
get this case (0 trral" (1 ]USl. want the soldrer out, [ don t care
how”); and (2) The mdrwdual is otherwrse a good soldier.
“Trial counsel must be' sensitive to the command’s concerns,":s
but they also are best equrpped to affect the disposition of
offenses, because their advice generally does not carry the
potential taint of command influence and, because of their
exposure to, most of the assaults or bad check cases m the
jurisdiction, counsel ¢an’ give a'éredible sense of where this
particular ‘offense fits on the ‘contindum of ‘seriousness*and,
when' approprlate. the extent 'to which a" "good soldrer”
defense lS lrkely to—or should—make a difference. o

A o . DT

The Chief Also Must Avord Gllches. Coach Substantlvely

=1 . roey boa (PR R PRREY

ThmerikeaDefense Counsel + il urie

A e

This is ‘easy to say, but hard to do. ' Teach counsel to think
like the defense by-:walkirig them through their proof analysis
sheets and addmg a column in which they enter a likely
Wt P Lt

fovr 0f per b

“MCM supra note lO R.C. lzrf 306(b) dlscusston states the followmg:

SR VA L TRt b b

i’;qr NI { ¢ decrdmg how. an offense should be dlsposed of,,factors lhe commander should consrder ~oilincludes (A) the character and .
mllltary service of the accused; (B) the nature and circumstances surrounding the offens¢ and the extent of the harm caused by :
‘the dffense, including the offénse’s effect on morale, health, safety, welfare, and drsclplme (C) appropriateness of the autho-’

rized punishment to the particular accused or offense; (D) possrble improper motives of the accuser; (E) reluctance of the vie- .

RIS Rt

defense Tesponsé.” The response can range from directly dis-
puted evidenté~—"the accused was not there;” “the lighting
was bad,” of the ‘chain-of-¢ustody is"weak”—to a mere

“make the g0vernment prove it/*:and dwell’ on reasonable
doubt. Additionally; counsél’ must evaluate nonélemental fac-
tors, such as'motive:'In a drug ¢ase) the defense may concede
the scientific validity of the drug test (fruitless to dispute) but
concentrate on how much that a ‘¢lean-living'SFC would have
to lose such that he or she would not dare try drugs. The gov-
ernment must be prepared to’ supply. a motive or'to concede
that while no obvrous motive exists, suggest, without sound-
ing defensive, that the government is not: requlred to prove
one, by reminding’ panels that: some’ people ‘are‘just evil and
some cnmmals are stupld or 1rratlonally darmg sl

Prepare Cross-Exammatton in Advance

Counsel need not be mind readers to accomplish this. The
best methods are to lay-out’all of the undlsputed evidence in
the case as well as any ‘stateménts that the ‘accused may have
made and then try to envision the mind set of someone whose
sole motivation ii$ the weaving of an exculpatory story from
facts thatthe accused believes.the government knows. . Look
for ways in-which 'the accused can appear to be candid but still
'weave a plausibly exculpatory story. " In a-drug case, it:might
imean for the accused to admit to;having attended .a party, but
to insist that she was served spiked punch or brownies; it may
be to admit that,the urine is hers but o insist that the chain of
.custody was sloppy In a_child abuse case, it may. be: for the
accused to,insist that the child is confused or has exaggerated
‘the offense as a result of a an aggressrve teacher or-a _manipula-
tive and angry spouse. Tna rape case, the accused may admit
‘to mtercourse but insist that consent was grven i There are
countless scenartos and frequently more than one m a grven
case.

Counsel should Iry to construct a defense of at least superfi-
cial plausrbrlrty and then line up——llterally[ lme up, mark, ‘and
prepare to ol‘fer and’ introduce—evrdence that cl'ups away at
the “constructed’ story.-Practice short; pomted and leading
questrohs, an& ‘be confident ‘that thé 'supporting materials are
in' order, 5o that’ they can'be seletted effortlessly during ‘the
cross. ‘Rehéarse'the cross with'an experiended counsel or the
chief playmg the''accused. The chief an' then model thé
cross-examination ‘after the ‘counsel ‘attempts it. ‘The actual
questtons -are not the most’ xmportant part of the ‘exercise—
they will‘change accordmg to the actual’ story ‘told at trial-—
but the structure of the exercise and its aggressive, reléntless,
leadmg nature will pay |mmense beneﬁts at tnal. :

Ty i ' L : ' . ' h [ R

Rehearsmg ‘cross-examiHation grves'counsel a rough sense
of how:this ¢ross will play‘at trisl; and’gives them ‘a jump in
extemporaneously composmgfthetr questions:and assemblmg
the ;proof and props'that they. may want to! usé! Such work is

G et i T Gt 1ol
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tim or others to testify; (F) cooperation of the accused in the apprehension or conviction of others; (G) availability and

_ likelihood of prosecution of the same or similar and related char

R

i U

ges against the accused by another jurisdiction; (H) availability
‘ ,‘ and admlsslbllrty of ewdence. 'O cxlstence ofjunsdlctlon over “the accused and the offense and (J) lrkely tssues )

45 Commanders’ paramount concern traditionally is the time it takes to get fo trial (not to be confused with processmg trme), which is addressge'd Tater in this article.
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invaluablé; espécially in early-trials or complicated trials. . Do
ot limit-it.to .the accused.-.Use it for obviously.partisan
defense witnesses and for character and sentencing witnesses.
There should be virtually no mystery to cross-examining
defense witnesses other than the accused. The prosecutor
must interview every.witness before trial, usually at least
twice. Counsel should hold their fire until trial (no sense leav-
ing your best-work on the cutting room floor by tipping off the
defense), but thoroughly explore all avenues with every wit-
ness. Chiefs should teach counsel.to preserve helpful pretrial
disclosures or admissions by witnesses.4 Counsel also will
learn that not all cross has: to be confrontational, tense, or
highly dramatic.. Many witnesses are ignorant or neutral and
can provide valuable information for the govemment some-
times unwnttmgly a7 R B S B e
Preparefora Gurlty Plea P
as Though it Were ] Contest

Whl]e this is frequently honored in the breach it ylelds
immense dividends when: counsel comply. -First, pleas are
“busted” from time to-time, and nothing reverberates more
clearly than being :able:to announce :that the government is
ready to proceed—and then. proceeding.: This deters the
accused from misleading the government and sends a message
that a late-inning stunt is not likely to yield what the accused
or defense may have hoped for: ' a clumsy, half-hearted gov-
ernment. effort, long:delay, or dismissal or acquittal:on some
charges. It also yields trial-equivalent preparation:experience
for a counsel when the plea goes through as planned. Finally,
preparation with contest-like intensity is guaranteed (o yield a
sharper sentencing proceeding, meaning better cross-examina-
tion, more offense-specific aggravauon, and a fully focused
argument by the govemment S ,

- In preparing for a gurlty plea, eounsel should have a clear
sense—communicated directly by the chief who has consulted
previously with the STA—of their latitude in disposing of
minor offenses during-the providence inquiry.: If, for exam-
ple, -an accused pleads guilty to the major offenses but waffles
or is improvident to a relatively minor offense, the trial.coun-
sel should understand the extent of their authority:to:;bind the
government to the pretrial agreement despite the minor devia-
tion.. Dismissal of .a failure to repair or a concession that an
item was not worth more than $100 may: be, depending on the
context, not worth a dispute when serious misconduct remains
before the court. Chiefs must make clear to counsel the extent
of their authority, and let them know to take a recess in the
event of uncertamty T U T

Prepare the Clasmg Argument F zrst

This is a useful cliche for counsel, also infrequently prac-
ticed. Early preparation of a closmg forces counsel to look at

SRR

P

46 Counsel should rarely be in the position of crossing with;<9bidn't you'tell me when 1 interviewed you Ll

ra case-as ‘an integrated whole. 'When counsel have to coher-
ently argue an accused’s guilt, they must address all -of the
evidence in the case, weaknesses and strengths. Failure to do
this early permits counsel to make the strong parts of their
cases stronger:while averting attention from weaknesses.
Early preparation forces them to address the weak proof on a
particular -€lement; or the nagging doubt about lack of motive
-or. poor .identification) - This should prompt a.request for
increased investigation, re-interviews, fufther testing, or any
‘of :several options. to strengthen the case. . The chief should
require  that counsel provide a draft closing, which the chief
will criticize and discuss with counsel, further refining strate-
gy. The chief also can intercede, when necessary, on coun-
i5el’s -behalf in seeking more work by CID or whatever is
necessary to strengthen the case. - TR
' F i .
Prosecunon Memoranda asa Preparatmn Tool -

Some Junsdlctlons (and some federal and local prosecutors)
‘use prosécution mérhoranda as a more structured substitute for
the practice:of writing a closing argument first. The miemos
take many.forms48 but their common characteristics are: (1) a
prose capsule of the facts; (2) a proof analysis section that
addresses every element of every offense; (3) a candid assess-
ment of government: weaknesses, defense strategy,-and pro-
posed responses; and (4) sentencing information and proposed
terms: of pretrial agreements. ‘While prosecution memos are
especially suited to large jurisdictions with far-flung counsel,
some method that forces counsel to cogently outline ‘their
cases in writing .imposes a critical focus that otherwise may
not sharpen until the Article 32, or trial, if at all. They also
provide a'window into the thinking processes and writing
‘Skl“S of counsel
le the Elementary Cases Well o
(There Are NO Sxmple Cases)

Counsel generally try the exouc cases, such as those mvolv-
ing constitutional issues or novel scientific evidence, well.

- These energize counseland. give them:the opportunity. to test

and apply their research and advocacy skills developed in law
school.. The great majority of courts-martial, however,
involve drugs, larceny; bad checks, assault, and AWOL.
Counsel who c¢an try these cases can try most any case. The
skill, discipline, and techniques used to prepare the average
case are 'the same ones needed to try-complex cases. .Coun-
sel’s: work .and preparation habits—such as reinterviewing
witnesses, performing.thorough documentary searches,
reviews, and consultation with investigators, experts, and
character witnesses—will be developed on:the ordinary case.
Chiefs must prod and supervise counsel to learn the most from
the ordinary cases, so that they feel equipped to try tougher
cases, already know the fundamentals of preparation and

dvocacy, and on]y need to expand them on the more complex

A 1

?" i'l'his is a lazy cross that some judges will forbid on

the grounds that it converts counsel into a witness—that is, it really says to the panel, believe mie, not the witness. The better approach is to have a witness present
during all interviews, whom the prosecutor can call in rebuttal. The best method is to swear a wntness to testlmony before a trial on an ordinary swom statement
form (DA Form 2823), and use it to confront the contradictory or evasive witness.

‘7See FRANCIS L. Wl-:u_MAN.‘n-re ART OF CROSS EXAMINA'noN (1903) (which nema.ms the classic in the ﬁeld) For an excellent contemporary work see P. BROWN
"THE' ART OF QUESTIONING, 30 MAXIMS OF CROSS-EXAMINATION (1987). Brown's maxims are understandable and easily assimilated (“Don’t Be lndlgnant" and
“Plan and Replan Your Sequence™). The examples that he furnishes are memorable, lllustrauve. and often humorous, wrthout the cuteness or incredible endings
featured in some other texts or speeches about cross-examination. . G

48 See infra appendix A.
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-ctases. Complacency in simipler'cases breeds:shortcomings in
«tougher cases lateron.: ,:” 'r:'ar-* S oguen )f'rw
nhon conn T RTINS N H AT BN R
Explolt the Govemment’s Burden:: ", i)
Use and Prepare for the Rebuttal Phase of Trial ::0
Loty o ST gus Sl Lr D gl x:;,{—]
If it is rebuttal, how can counsel iprepare? Tnal counsel
may feel that they-do hot khow:what: the defense is going to
.say. Sureiwe do.» Preparation does. not mean mmerely scrib-
ibling cut witness exams; it:méans anticipating -a number ‘of
ipossible or likely outcomes. Rebuttal is the-mosti underuti-
-lized and most powerful tool for the government suiniteny by
R AR NS R B H et STES R H L T ERTS B
¢ In preparmg 'a chrld abuse case; for example itounsel ‘will
have access to enough evidence and be able o glean the
defense strategy sufficiently to determine whether the defense
will be accident, permissible parental discipline, or denial. In
a drug case, trial counsel should be able to determine whether
ithe defense will be'good character, entrapment,.bad urinalysis
schain 'of : tustody, -or 'somereclectic.combination.: Anticipate
«the defense approach, and seek any.possible rebuttal evidence.
yInichild abuse cases, interview expeits:from ‘whonv “‘profile”
tevidence might be admissible in rebuttal:to a good soldier:or
-fabricationidefense. - In a urinalysis case, prepare a'toxicolo-
-gist Who .can assure the factfinder of.the scientific validity of
ithe Army’s program and-help refute ‘fiovel defenses such :as
:spiked punch or brownies. Régardless of thecase, think about
.the ilikely defense-approach:.and :assemble whatever evidence
‘might be available to rebut:it:: Be. aggressive butrealistic
through all stages ‘of preparation. Do not allow defense asser-
‘tions of certainty, $uperficial c¢ontradictions, or that the
xdefense 'has an “expert”# to deter the government from trying
a case or pressure it into accepting a deal. Theimore certain
trial counsel are of the defense, the more comfortable they can
be in holding back thé evidence:for rebuttdl: it has more
impact after the defénse has been presented, and judges are
more liberal in assessing the admissibility of rebuttal ev1dence
than on the govemment s case-m-chlef R s LS P T
b [ Siieed RO L
i Chrefs can keep counsel from outsmarting: themselves in
‘this area.  Deliberately holding back evidence in the hopes-of
a:knockout rebuttal punch has risks:..Courts’ increasing:ten-
dency to require pretrial disclosure; even of some reébuttal evi-
dence, makes ‘withholding of:-any-eévidence !a- risk.
‘Additionally, hoarding damning or dramatic.evidence in ahtic-
ipation of ‘testimony .or.evidencé ‘that-never is produced .can
Jeave trial counsel ‘punchless; reserving;evidence that néver
nuakes it to the courtroom.’'If the evidence would.be relevant
‘on:the merits,” it: normally 'shouldbe presented at that time.
Some evidence iis-only relevant in response to:the defense
icasé.: That: evrdence should be aggreskrvely ‘and: 'creauvely

g Vs g i ,1]«: . Ttk e

- pursued:: In some instances, ‘counsel will.hot beable to use all
revidence that they have prepared.: Better in dny:evetit to enter
.the courtroom: fully prepared and to have: anuerpated the need
forrebuttal veoetTegibe < Bioese e
R AT L T R S TR S T B ‘l;'.‘:',““ TP :,’ B
R L R CounselDevelopment Sl ad o
; O O IR T bl voane)
+ i You have Yo be able: tmstrmg more than one

~bead at a nme' That’s the nature:of this'job.”

SER ":. , —~Thomas Vi(Mack) McLarty5°' RN

More o) o e ol
" Assuming that preparatlon is the’ foundatlon of good iadvo-
icacy, ‘chiefs can-help counsel string simultantous beads by
-orienting them to résoutces and employing practices that
intensify their experience. Counsel must feel free to ask the
“dumbest” of questions without fear of retribution or a notch
against their Officer Efficiency Reports. An atmosphere in
which counsel are intimidated or embarrassed when asking
elementary questions encourages guessing, sweeping prob-
flems’ away, and bdd results farther down the line. = Counsel
:should, however, know:.té come: to-the chief armed-with an
idea ofithe scope of the problem and !where to look for:an
answer. ‘A chief thwirts his own teaching function when-he
‘furnishes 'easy lanswers without encoliraging counsel to inves-
‘tigate the obvious sources :of - information, starting with the
‘Manual. ‘Numerouis creative and supportive methods éxist by
which a chief can.lead, prod, and develop counsel, by careful-
1y treadinig'the line between “spoon feeding” ‘and tossing them
prematurely fromthe nest RN E A EURY W" i
STy oo sole and nodur lown o o

ER 'Emphasrze Second Ohamng I E
A ISP LA T Ol A RS F IS
Too few: courts-martxal occurifor counset to val.lll'e enough
experrence by only trying cases solo. »Therefore, whenever
possible, a contest should feature two counsel, one clearly in a
lead role and one 'clearly in a:supporting role. - Merely sitting
‘next to a counsel'while he or $he'tries a case is an almost use-
less experience after a case or two. The chief should- carefully
-monitor a néw.counsel’s steps into the water so that it begins
with the wetting of a toe (perhaps reading the boilerplate .and
the information- from the ‘front page of the thart’sheet), pro-
gressingctovpartial:immersion :(one carefully scripted direct
exam, then introduction of  piece of evidence, then a'Cross-
examination) and finally-total immersion:(leéad counsel in a
contest).:iThe second chairing ‘'must be followed in every:case
by a critique of both counsels’. performances. This:should
augment the “bridging the gap” critique conducted by the mil-
itary judge. Recent:case law limits the depth and usefulness
of bridging the gap sessions.5! Chiefs should not rely on:them
as substitutes, or even vital supplements, to their other coach-
ing roles. Additionally, they-only'represent one perspective

AT all

,1

E“’An expert seems k to be a\/arlable for any pomt of wew esplecmlly in ﬁelds such as psychmtry Counsél "buld heed the ad\/lée of. commentator Charles ‘Osgood
WIS i i

PETEI TN Y P " RRIN T H

The world is full ef experts, but with every brea.kmg story,

loeniooy wynine: o R R ) I TR A

The experts seem a whole lot like Professor Irwin Corey.

LI ‘:' N > R PR O O F o L A Conappar s o i ket P
€. 0s600D, NOTHING CoULD BE FINER THAN A CRISIS THAT Is MINOR IN THE MoRNING 197 (l9,7'9£)., ¢

~a.ev. ot o Because they are authorities, they stand out from the throng,
. v+ The problem being that they are so very often wrong. ), i ..,

o e raity

TEARETo S Ts AL INTRINT PRV NIEYS o
ot e ke (RT0C wee
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For a more pointed and insightful reference, see P, HUBER, GALILEO’S REVENGE: JUNK SCIENCE IN 11-[{5 COURTROOM (1991). a ;omgelhng t.rFatment of well-pubh-

cnz’ed distortions of science, including ¢ the Bendectm Scare and the Audls that were sard to spontaneo

the falhbxhty of "sclence "

50Terance Hunt, STARS & STRlPES Oct 19, |993 at 13 col 1 (Mcl..arty is Presndent Clinton’s Chlef of Srzlﬂ) e

51United States v. Copening, 34 M.J. 28 (C.M.A. 1992) (diminishing the scope, depth, and candor of judges’ comments in “bridging the gap™ sessions). : .+ ¢

G

; ,y Jump mto gear, lt IS a cnuca.l but ba anced perspcctlve on
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for counsel to consider.. The judge’s perspective is.invaluable
as a detached, experienced view of the proceedings. :On some
points, however, the chief may have good prosecutorial rea-
sons (o insist on certain strategies or practices which a judge
might find ume consuming or distracting but which serve the
government s interests. - The chief should demarcate each
counsel’s responsrbtltttes so that counsel cannot shrug that
evidence or witnesses “fell between the cracks” because of ill-
defined .roles. . When time: allows, the chief should second- .
chair a case.; The critique will be sharper and more
substantive, -and the junior counsel will get;to see the chief
perform, providing valuable training-and enhancing the
chief’s credibility.
AR S FEC
Thraw the Book at Them
Atg e gt qn et

Counsels startmg pomt for answering most: questtons
should be the: Manual::- When:counsel .approach a:chief for
guidance, an.easy ifirst question from the chief shiould -be,
“What does the Manual say?” Counsel should get-used to the
chief taking out the Manual whenever a question is raised, and
they should be ‘tonditidned to come to the chief having
checked what they believe tb be the applicable Manual provi-
sions and seek gutdance on posstble ambtgurttes or conﬂtct‘s o

Counsel need 'to approach the Manual as'a sort of procedur-
al code, roughly akin ‘to rules’ of crtmlna] procedure that they
may have consulted i in the|r home states. The Manual is espe-
cially critical in answenng questtons for which law school .
does not prepare a lawyer, such as the scope and limitations of -
an Article 32 investigation, or; the factors that a convening
authonty should ‘consider when dtsposmg of charges. Coun-
sel’s other primary source is AR 27- 10, which contains addt- ~
tional procedural gutdance, and whose third chapter-is the.,
best, albeit tortuous, source for resolvmg many questmns
regardmg Article ISSr Pl i

- lntgrpret Case Law (S i

Most counsel are competent researchers, havmg recently
left law schools that:emphasize research skills. - They need to
realize that case law is not a starting point for many questions
of ‘military law (especially military criminal procedure) and
that the Manual frequently answers their questions. They then -
need to place military case law and other legal sources in con-’
text,’ starting with the United States Constitution.2 The moré
“military” the issue, the more applicable are the decisions of
the military courts. When interpreting issues such as multi-
plicity or residual hearsay, the chief can help counsel distin-
guish an important or pivotal case from one that simply takes

| ISR BT T S I

R

an unimportant chip out of settled case law and might mislead
counsel into-an inaccurate assessmentof the strength or weak-
ness of their case. sow o el , T

Complexity—and the need for direction—also arise when
a line of federal cases and military cases interplay. The most
prominent. areas tnvolve the Fourth’Amendment, and the
extent to which a soldier has a lesser expectatton ‘of privacy
because of his or her military status, and, more specxfically, in-
the urinalysis area, now fairly well settled, in whtch questtons
arise about the reaSOnableness of mventortes, ‘'searches and
seizures, as _well as the govemment s proof requrrements on
issues such as knowledge of wrongfulness 5 ’

Help counsel understand the structure of. the Justlce
reporters. Chiefs should insist that counsel view mlhtarylcase
law as a whole and not consider 1975 to demarcate a sort of
B.C./A.D. line between eras, simply because the military
swrtched printers, ending publication of the “red books,” the.
fifty-volume set of L-ourt-Martial Reports, and initiating the
Military Justice Reporters, published by West Publishing :
Company. -New-counsel should -be encouraged to browse:
through:both sets: of reporters, familiarizing ‘themselves with
different indexes.54 Chiefs should at least ‘be aware that the -
West key numbering scheme was reordered in 1985 and that
cross-referencing indexes appear at the front of all subsequent
volumes.  There'i is no cross-reference betWeen the two sets of
bOOkS IR UNTEREN "l

Stay Current

'The chief should t-ead all appellate dectsrons as they amve
in'the office. The chief must drill ‘trial ‘counsel to do the same,’
Frequent ‘discussion of evolvmg case law ‘keeps trial counsel
up to date. Junior counsel fail to read cases more often out of
frustration than laziness. They are bewildered by the law and
struggle to find ‘a ‘context in‘which to place each new case.
Chiefs can help counsel understand why a particular case is
1mportant—for example, why the court chose to make this
opinion a reported decision as opposed to a memorandum ‘
opinion. In a‘ short tlme couhsel will realize that’ they are
developing their own ¢ommand of a body of law so that each
subsequent case makes more sense. Dependmg on the size of
the Jurtsd1ctton and the skill and experience of counsel, the *
chief can assign counsel responsibility for “digesting” case’
law, dtvrdmg respons1btlttles according to levels of court or
topic areas. The chief can do some or all of this, sharing his
or her skill and experience, and demonstrating that the chief is _
not “above the law.” The process may have more impact,

- however, when counsel are assigned to accomplish some of it -

B

R

52The primary sources of military criminal law are: The Umted States Constttutron The Umform Code of Military Justice, the Manual for Courts Marttal
Department of Defense drrecuves Service Regulations, other regulations and orders, military case law.” GILLIGAN & LEDERER, supra note 32, at 25.- : et

531n United States v. Mance, 26 M.J. 244 (C.M.A)), cert. denied, 488 U.S. 942 (1988), the COMA ruled that counsel must expressly prove, in cases of jllegal drug -
use, that the accused’s use was unlawful, by showing knowledge of the substance by the accused. Three types of innocent knowledge exist: (1) the accused was
aware that the substance was a drug, but unaware that it was illegal; (2) the accused was unaware of the presence of the drug in another lawful substance—such as, »
a brownie or a drink; and (3) the accused honestly believed that the substance was innocuous, but it really was a proscribed drug—such as, the white powder that
the accused thought was sugar really was cocaine. /d. at 249. See also United States v. Hunt, 33 M.J. 345 (C.M.A. 1991). . .

54The Military Justice Reporters follow the familiar and traditional key number system. The Court-Martial Reports feature a more specific and descriptive index.
It provides more information, but requires more time for the researcher to understand the organizational scheme (the books are perhaps most famous for the index
entry, “Chicken, Indecent acts with™) but the case law is no less valid. Counsel are sometimes deterred from looking in the “red books” because of the need to -

begin research anew.
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ahd the chief then contributes his:or her perspective. Depend-.:
ing on-the number and location of counsel; this can be’accom-.
plished in writing or at periodic meetings. o

e

Famlhar;ze Counsel, wrth Goad Secondary Sources

1 ST an i

Revrew and have access to mdexes of T[re Army Lawyer.
Mrhtary Law Review, and the TCAP Mema so that you have
an idea of; artlcles that may have been wrltten in important, :
contested areas of the law. Counsel for examp]e, should con-
sult excellent tlmeless artlcles on 1ssues such as urmalysns or
bad checks’ the ﬁrst time they have such a case.5 Those wrth
evidentiary issues also should consult the ev1dent|ary supple-
ments to the TCAP Memo, self-contained treatments of evi-
dentlary rules, and the publrcatlons of The Judge Advocate
General's® School includmg the Tnal and Defense CBunsel
Handbba/c 56

b g
FRRS SN A

].t (AL S TS 0 T S S

Every hbrary also should have a'‘copy of the leztary Rules
of Evidente'Manuals7 and’ Court—Mamat Procedure.s® Mili-
tary. Rules of ‘Evidence is thé most’comprehensive source of
interpretation bf the military:fules and it-addresses the Federal
Rules :when applicable. ‘Counsel must be.sure to read the
cases; however; advocacy iby -headnote is sloppy and danger-
ous. The two-volume Court-Martial Procedure-is. the: most :,
comprehensive and contemporary .treatment of court-martial/
practice, and jt includes a thorough, interesting, historical, and ,
philosophical, treatment of military justice. ;A good library .
also should have Imwinkelried’s Ewdennary Foundations % .
and Mauet’s Fundamentals of Trial Techniques.50 Both
Imwinkelried and Saltzburg should accompany counsel into
the courtroom, and counsel should feel free to request a recess
during a discussion of an. evrdennary issue to do research. An
addmonal reason to carry; Saltzburg is that ;udges are familiar -
with it, consult it often, and, tend to give it considerable |
werght A VI SH A BT O R R S
B T

Be Famrhar Wtrh Related Drscrplmes .

Commanders are not. hker to respect or have pauence w;th
a dlstmctlon between the cnmmal ! w and admlmstratwe law
sectlons of a JAG offlce They are more likely, to consider
thelr trial counsel as “my JAG,” to Whom they turn for, adv1ce
on'any remotely legal actions. Consequently. caunsel need to .
understand the rudnments of admmrstratlve law, especrally the . :
enhsted separatlon system.S, 6' They a]so should know enough

. . . o e e e v
IR L T IR T IR SRS I i

e |
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55Especially helpful articles that counsel should consult the first time that they have cases in these areas include’the following: Fltzkee Proseécuting a Urinalysis'

turni to the: right resources {0 get the right answers. - It 'is not -
enough fdr a'trial ‘counsel to know ‘rules such as the limitations
on reductions’ at summary courts- martial (orily- one stnpe for
SFCs'and. above); they -also ‘must know enough about issues
such 'as separations, ' bars, and reliefs' for cause, to' give inte-
grated, complete advice about all’ possible: bptions,"likely
résults and'important requirements relatmg to counseling and
opportunities to respond.il'Counsel also should know ‘enough
about-Article'139 ¢claims to' make sure- that victims" are'
apprised of their rights in'this area. ' Counsél must know all:
options available to a ¢ommander before their advice as to an‘y
one option can be considered persuasive and Wellagrounded

e T R

Touch Every Cas‘e Every Day
EANE FEIE SOTERL I LT

This is a workable aphorrsm that should be cross-stitched in
every trial counsel’s office.; Counsel literally should touch
every case:every day. [:-The: sheer discipline of pulling out:
every case file:to review: it'and do something about that case
keeps.the case from:fading as:a result of inattention.. That
“touching” .can-be anything from the important but routine -
work of trial preparation—reinterviewing witnesses, checking .
personnel records, :telephoning CID .to clarify an ambiguity,
revusmng the crime, scene—to the, occaswnal top-to-bottom
re-look of a case. Every so often counsel should reread the
entire file from scratch, forcing themselves to read every line
of every statement ‘and ‘every exhrblt m ably this process
yle]ds more quesuons—and 1ns1ghts—an deepens counsel’s
understandmg of the case further tlghtemng the case and
reducmg the chance for surprlse at ,t,“al , -

Just as counse! should touC'h their Cases dar]y, 50 too should
the chief be in daily contact Wwith'counsel. ‘Dependmg on the"
number of cases and counse] "that ‘the chief supervises,’ the’*
chief’s ‘contact with ¢ach case likely- will niot be with the shme
depth asthe trial counsel. The chief should review the pretrial
and posttrial reports and dockets, determine the status of ‘the -
cases, and select one or more cases to focus on that day, tak-
ing the opportunity to discuss strategy.with counsel at that
particular stage of preparatlon

SRR e IRE S E ST B M ohy PRy G E c

el Seek Opportumtles forAdvocacy Cenorh

R IR HIRE R . B TP TRy |

Counsel frequently deride the opportumty,to practice before (.
administrative separation -poards because; - (1) they are not
courts; (2) the rules of evidence.do not apply; and (3) they .
might encourage bad, hablts. N Although true, the better N

cnngn G leens

[T FRR R PRRTV PIN L P
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Case: A Primer, ARMY LAw., Sept. 1988, at 7; Hahn, Preparing Witnesses For Trial—A Methodology for New Judge Advocates, ARMY Law., July 1982, at 1;
Hitzeman, Due Diligence in Obrammg Financial Records, ArMY Law., July 1990, at 39; Richmond, Bad Check Cases: A Primeér for Trial and Defense Counsel,

ARMY LAW Jan 1990 at 3; Wan'en & Jewell, lnstrucrwns and Advacacy, 126 MIL. L REV 147 (1989)
avor T i ! LA [

o "JI" if

56 CRIM L DlV THE JUDGE -ADVOCATEGENERAL s ScHooL, U.S. ARMY, JA-310, TRIAL COUNSEL AND DEFENSE COUNSEL HANDHOOK (May 1993)

57 SAuzaunc ET. AL, MlerARY RULES OF EVIDENCE MANUAL (1991) Sy
AL S
38 See GILLIGAN & LEDERER .rupra note 32 sl )

o

! e . : i’a o (SR TR I

59 EDWARDJ IMWINKELRIED EVIDENT]ARY Founmnons (1989). !

601‘H0MAsA MAUE.T FUNDAMENTALS orTnmLTecnmoUe(wgl)“‘ Dl e e

RASRIEN

#a et i N :
' '~h ERRENETY

61 8g¢! A‘R 635 200 supra note 2
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rather than to wait for the fewer available opportunities to
advocate in court. Although an administrative board lacks the
rigor of a trial, it requires counsel to interview and prepare
witnesses, cross-examine, work within rules (albeit the. com-
paratlvely liberal strictures, of AR 635- 200 and AR 15-662),

organize proof, and persuade a board of decision makers. .
Chiefs should help coinsel take advantage of representing the
government at separatlon boards, flying’ evaluatron boards

and, if poss1ble labor heanngs Maglstrate courts at.continen-
tal Umted States (CONUS) installations also offer valuable
practice in orgamzmg proof and examining witnesses, often

with minimal preparatron Coach counsel before and after-

wards o, further develop their skills.

L

Tram
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‘Do not JUSt rehearse the next case but prepare by drlllmg

Combat arms ‘soldiers spend most of their time training—a_

large percentage of it in realistic freld settings—and trial
counsel perform their wartime mission daily. The Army’s
peacetime mission is to train for its wartime mission so that:
(1) there will be no wartime mission, because enemies will be
deterred by our readiness; and (2) if there is war, the Army
will be ready.? Just as we deploy with units to training exer-

crses we must better’ emphasrze the day- to-day trarmng needs

of our counsel through scenarios that are as realistic for
lawyers as Fort Irwin, California, or Hohenfels are for combat

ofﬁcers We have the advantage of performmg our wartime v

mission when we court-mamal a soldier or give legal advice.

This does not mean that we cannot ‘benefit from trarmng that '

is realistic and challengmg

Rehearsmg for trial is one form of training. ‘Additionally,
chiefs of _]Ust|ce can create simple drills to test and develop
counsel. They need not be elaborate scenarios, but should be
desrgned to teach one or two discrete, digestible pornts.

Rather than. havmg a meetmg at which counsel ora]ly review
recent COMA ' decisions (itself a useful éxercise), it may be
more effective to have them study a s1gn|f icant new decision
by, for example, modellmg the direct examination of a serolo-
gy or battered ‘child expert or constructing a dtrect exam that .
meets the requirements for proof of wrongfulness Counsel

could profit'from being given a file that contains witness
statements and CID reports and then being asked to draft’

charges. They also could draft a response to a defense motion

to suppress a confessron or physrcal evrdence To prepare

these exercrses a chlef need not start from‘scratch but can .

draw from recent decrsrons and' case files—real files often

contain more wrinkles, mconsrstencres ‘and, chal]enges than

most conjured scenarios. .

Besides episodic training as'described above, counsel can
benefit from structured, monitored progression through the

justice process. The 3d Infantry Division (3ID) has created a
program that includes a reading requirement:(essentially a-
barebones-list of references for the Army prosecutor) and:a
series of steps through the court-martial process from the
drafting of charges through acting as lead counsel in a contest-
ed case with members. The program lays out a process that is
designed to increasingly challenge the counsel while ensuring
that he or she is observed and receives the benefit of a critique .
at every stage.: It is akin to a soldrer s Mission Essential Task -
List (METL) 64 The American Bar Association also urges .
continuing training for prosecutors, a fact that chrefs can rely
on when seeking time and fundmg to train their counsel 65

Counsel also should train CID' agents and mtlrtary pollce '
They receive periodic updates through their own channels, but
not all read or comprehend them. They will listen best to the
counsel on whom ‘they rely for day -to-day advice ‘and who -
help: them out in the courtroom.’ Take the time to reéularly‘
update agents on military case law, Manual, and regulatory -
changes, as well as to train them-about testifying ‘and 'inves-
tigative work. This has many collateral benefits, including the
knowledge counsel will gain in preparing for the classes and
greater trust between agents and lawyers. Consider integrat-
ing them into your training sessions. No one plays a CID
agent better than a CID agent. -Then ask a strong or.experi+".
enced agent to reclprocate ‘with:a CID-led trarnmg session.

B oo

Send Counsel 10 the Cnme Scene

E.ven in the dullest cases, counsel can beneﬁt from a visit to
the crlme scene, Gomg to, the scene of a violent, crime, to |
check the hghtmg. angles, avenues of approach and the like, is
important. A visit to the scene of a bad checks case can yleld, :
for example information that the finance office has posted a
sign that ‘suggests that bad checks will be “covered” by
finance and resubmitted through the drawer’s bank—implying
a sort of immunity for playing the float. Regardless of how
many cases he or she has tried, the chief can reinforce the wrs- .
dom and valie of acrime scene ‘visit by accompanymg the '
counsel and helpmg make the scene visit useful. ‘

[ i sy

Counsel should have a “kit" from ‘whrch they select the =
needed iitems before .going to the crime scene. Counsel may
need to:bring along:a tape measure or ruler, a camera and
sketch paper, flashlight or binoculars. - Getting to the scene
close in.time helps “lock in”;the scene. as it appeared at the ¢,
time of the offense, especially when weather can change the -,
appearance of a scene in which variables such as mud, light- . -
ing, foliage, and traffic might. affect the. .evidence. , Counsel
should try to formulate their questions, while at the scene. ;
This will help them concentrate on how to- verbally descrlbe ,
or graphically depict that which the panel will not see in per-
son. Visiting the scene with witnesses or law enforcement.

nit el o

62 DEP'T OF ARMY, REG, 15-6, BOARDS, COMMISSIONS,'AND COMMITTEES:. PROCEDURE FOR INVESTIGATING OFFICERS AND BOARDS OF Omcens (11 May 1988). .« .o

63“The Army’s primary mission is to organize, train and equip forces .

v

. to achieve and sustain the capability to deter and |f necessary. to win wars. . .. The )

ob]ectwe of all. Army trammg is unit readiness.” DEPTOFARMY REG 350—41 TRAINING IN Uan para. 3 l(19 Mar. 1993)

yriel

o o

“Id para 3-4 A true. METL mcludes condmons and standards for each mission essentlal task Under the:3d lnfantry Drvrsron trammg plan, the standards are -
graded on more of a “go” “no go” basis, with the emphasis on the critique delivered by the trial observer, typically the chief of justice, senior trial counsel, or offi- ~

cer-in-charge. See infra appendix B.

65“Training programs should be established within the prosecutor’s office for new personnel and for contmumg education of the stafl’ ” ABA STANDARDS FOR

ERT ]

CRIMINAL JUSTICE, Standard 3-2.6. (1980).: When seekrng Army financial support for legal education and seminars, JAG offices should couch d\e sessions as.
“training” as opposed to *continuing legal education,” so it is obvious to decision makers that it fits in the rubric bf traditional military training. LA
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personnel: will €ducate counsel on thése parties* perspectives'i o Fotlow-—and Then ( Try to) Enforce——rhe Rulel’of' Caui—t

and-force a discussion of how'to describe the scene to mem:'; SRR STRRR ISR B R A I
bers who have not had the advantage of personal observauon A “Edch _|ud|c1al circuit pubhshes rules that govern miatters
it e ae el ul s etule do ey such'as’ nottce and service of motions and wear ‘of the uni-
-1 sn0s Insise that Counsel Write All DtreCtExams R RILRI form.’-Trial ‘counsel’ should be ’scrupulo‘us in ‘followmg the
I B (R A T rules dd that they ‘can approach the judge With' clean hands,
'Re\new, rehearse, 'andredraft them. Computers eliminate’ Though judges rarely will hold a 'defensé cdunsel’s failure to
any excuse for not ‘constantly draftmg and redrafttﬁg———and' follow the rules agdinst a chent—such aslby refusing to con-
thereby' rethmkmg—dtrect exams. ' Well-scnpted drrect exams sidera’ |ate motwn—the government and 'the system (speedy
also help WItnesses feel ‘well prepared. They know ot only ©  justice, ‘perceptions of fan'ness) wilt ‘profit’ from the” govem-
what counsel are gomg to ask, but the sequence of the Ques-~ ment's compllance and JUdEeS fforts tb enforce lhe rutes
tions. They 4lso know that an item 'of informafion that, in the against the deferise.'Beware T P)lhrrlc VlCtor)’, hovrllever
witness’s mind is one thought, might be drawn in a careful Forcing an issue to conclusion'at the trial stage, only to have it

overturned on appeal because of ineffective assistance of
counsel serves no one. This does not mean to “pull one’s
punches,” to pander to the defense, or to eschew calculated
nsks It does pomt {0 another key role of ihe chlef however
temper counsel when appropnate, and take the longer view of
the govemment s fole. whrch isa conv1cuon that will’ be sus- .
tained on appeal

ser;es Iof four or_six questtons The wntness properly
rehearsed wnl] give the answer in fourths or srxths conﬁdent
that counsel w1ll draw it out in that manner, rather than pre- .
maturely Or; confusmgly blurtmg the * punch line” -before !
counsel has—for eyidentiary and logical reasons—led the wit- |
ness through a seties of mini-questions.86 o ‘
<o ehptaer ond s e e : B i
11\," o Rehearse P
! el R Y (s BTN N wd, el S ;‘1
Counsel should rehearse arguments :and direct witness
exams. .Ideally they .should rehearse ¢toss-examinations as

UseArttcleSZs o ‘

i ‘(‘.’i. H,:v

An Artlcle 32 walver should make a dtfference only when 1t
truly speeds up a case or spares overwhelmmg expense or wrt

well:57; Rehearsal intimidatés tounsel because it is time con-- < angursh and. 1§ accompamed by.a promlse 1080 to tnal
suming, and leaves them open to the haclgneyed cross, “How qurckly in a' sntuatton when an especrally fast, trial would ; serve )
many times have you rehearsed this with Captain X?” Better the govemment s interests—such as, 3 speedy trial cloc or
to endure that hackneyed cross-examination (and prepare your processmg tlme problems a dlfﬁcujt a cused Costs are not , :
witness for'the truthful, if eqially trite “fie bnly told me totell  ¢he factor théy ‘once were at Article’ 32s, because of the 1991 .
the' truth")’ than to stumble throuéh a witnéss examn ‘ir n’ whtch '~ Manual change that finds witnesses who are more than 100
netther party is ¢ sure of the dlréctlon *There Is h()thln ‘better’ © miles from‘the site of the Artlcle 32tobe unavallable.68 mean-
than, pardon the oxymoron, rehe'afsed spontanerty LJudges © ing that thetr 'sworn statements are admissible ¢ over the objec- .
and ',pane]s apprecnate a good show hut they also ex ct that tion of the defense and that the 1nvest1gatmg ofﬁcer o longer
counsel wrll have: prepared and w1ll forego s()me ﬂas€ m the needs to undertake the xll-defmed “weighing” pro&,:ss m deter- _
mterests of clarlty and b;ev;ty l{ehearsal in the nature of mmmg whether a witness must be produced 69 1tness trau-

ma is a legmmate concern that should be consnclered w1th care
and sensmv1ty A chlld victim, or a victim of sexual offense
or espec1ally v1olent crime hould be spared, 1f posslble from 3
havmg to tell that’ story ! too many times, ‘The 4 efense s some-;
umes stated w1llmgness to "spare the v1dt1m" may ‘be ground-
ed in the fear that the victim will SOlldlfy hts teshmony, and
the hope | that the victim wrll absent hlmself bef,ore trial, Con-
versely, ‘the”, Arttcle 32 1nvest1gat10n can smol(e out conlllctmg

putting words in a witness’s mouth will be obvnous enough as,.
will the defense s desperatxon lf tt can cross on nothlng maore;,
substantive. Rehearsal.is the, only way to find the holes in .
counsels’ arguments and ensure familiarity and smoothness in
their witness exams. - Rehearsal also helps establish.a bond or
rapport; with .witnesses. .. This enables them to:trust theitrial «
counsel and :look:to. them for guidancevand direction iin:~

court—suchas, when to-speak after an’objection is:made. stOl‘leS)aﬂd alert _the govemment ear]y to v\feal(nesses in con-
Rehearsing in front of a'mock panel often'is unnécessary, but - sistenc; 8 "demeanor, or amculateness "Assess vtct1rns ‘objec- -
in counsel’s ‘early ¢ases or in especially sngmﬁchnt%ases ‘they tlvely ’qo not underestimate their reslllence or their
can be ‘useful. ‘Do ‘ot put too much reliance in the feedback i wrllmgness and ability to tell ‘their story to a panel in, theJ pres-
from such'a pariel, especnally Af c0mposed of an’ dberraht Pop- " ence of the'accused. Our dédire to shicld v1cums is somettmes
ulation of laWyers‘a d'legal speCIallsts but"use‘ it maore to.,  misguided and grounded in a belief that they invariably cower

IS

sharpen tnal e0unsel's Sl(llls

N

or disintegrate on the stand. Some thrms requtreiextremely

. . - . - " . . P
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660ne caveat, do not give the witness a copy of the scripted witness exam. This raises issves relating to suggesting answers, and eounsel open themselves to bemg
ambushed on cross by hn alert:defense counsel who brandishes the seript in front of the panel, or has the ‘opportunity to request it under the'Jencks Act if the wit-- -
ness has written on it, creatmg a discoverable statement

e PeSL e sgibinrn s e e
€7 Peter M. Brown descnbes an encounter’ w1th Lloyd Puul Stryker (author of The Art'of Advocaéy) ln whrch Brown dtscovered the fatnous and skilled ‘Stryker ‘'
standing before a mirror, rehearsing the peroration of a speech to law students. “He revealed that English barristers invariably rehearse their examinations and
speeches, while Americans, believing such preparatioh ~unnecessary, vain, or even shameful, are reluclant 10 do'so, So Enghsh spea.kers lar€ invrted for aftér«dinner
flourishes more frequently than Americans are. - A lessori-here.” -BROWN, supia note 47, at 21, A R BRI RN GRS

(RS T ST
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......
,,,,, gt

68 MCM supra note l0 R. C M 405(2X1XA).

0o i ioogtt ool s ot s ey i G i e i il GOelr o BT i G adal
69 Although the hst of factots rémains valid guidance:in determining the nvmlabihty of a witness who live less than 100 nules from rhe slte, arguably such A wrtness
is presumptively available, and the government should be prepared it ‘most circumstances to produce:the witness. i1’ LR s
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tender handling. . All require respect and attention, There is,
however, often a surge of confidence and certitude for a vic-
tim when testifying. . The government should not lightly or
prematurely “deal away” what is for some a cathartic or thera-
peutic experience... » —

The defense occasronally attempts to make an Arucle 32
mto more than it is.. A chief with a long view of the case can
help a c;ounse] avoid bemg drawn prematurely into battle. An
Artlc]c 32 investigation is not a grand. _]ury proceeding,
notwithstanding the frequent references in the press to its
being the equivalent of a grand jury. The accused has nghts at
an Amcle 32-—presence, counsel, right to cross-examine—
that are unavailable at grand juries. Conversely, the Drafters
clearly chose not to- provide certain rights frequently sought
by the defense, including the right to a verbatim transcript.:
The government should not commit itself, except in the most
tmusual cases-—such as, possible capital referral—to produc-:
tion of a verbatim transcript. The Manua!l provides.only for
summaries of testimony, -In the average Article 32, clerks
should not even carry recordmg equipment into the proceed-
ing. The marginal value of recording the Article 32-—defend-
ing against an attack against the summary as inaccurate or
incomplete—is outweighed by the consumptton of time and
resources, and the bad precedent of appearing to concede to
the defense a procedura] right that, the Drafters have specifi-,
cally chosen not to provide. The govemment may record the
proceedmg but refuse. to create a transcript for the, defense,
tummg over a copy of the tapes and permijtting the defense to,

make its own transcripts. This is a complicated decnsmn that’
requites weighing several factors. Most often, the practice of
recording the Article 32 is an unnecessary logistical burden, ,

creating requirements for transcribing and safeguarding tapes
that the government need not undertake. It also “locks in”
potentrally weak or undeveloped government testimony in a

seemingly “harder” form than a summarized transcript,

Chiefs also should consider, however, two key factors before
makrng the decision: (1) type of crime or (2) location.

Crimes involving volatile or emotional victims warrant the_
government memonahzmg testimony as soon as possible
because a witness may lose emotional steam, succumb to
pressure, or develop sympathy for the accused. This occurs

most often in intra-familial sex crimes and other crimes
against persons. Location is important when it is practically
difficult to enforce service of process—such as, an OCONUS
jurisdiction in which witnesses are returning to the states (give
little weight to ardent and sincere promises to return for trial)

and cases involving non-United States witnesses. The reach
of Article 46 should not extend to forcing the government to

70“The trial counsel, the defense counsel, and the court-martial shall have equal opportunity to obtain witnesses and oth\ér evfdenee o

create a transcript for the defense.70. Although Article 32 testi-
mony now is admissible,as prior sworn testlmony, regardless
of, whether the defense avalls itself of the opportumty to cross-
examme the - wntness 71 preservmg that pnor testimony should
not requlre a verbatlm transcnpt

N

}
Be Wlllmg to Lose—and Do Not Keep Score

“TH" most ardent advocate o anythmg
is th' feller who can’t lose.? '
Ao o Permit Nonpumuve Acqumals

Undue emphasrs on wmmng a case leads to a tlmtdrty that
has several negative effects: (1) creating a willingness to deal
cases for dismissal of tough-to-prove charges or too- low.
quantums of pumshment (2) producing a command and com-
munity perception that criminals do not account for their
behavior, undercutting faith in the justice system and vitiating’
the deterrence functlon .of the courts; (3) creating a situation
where the defense community holds out for even better deals
and concessions; (4) placing pressure on counsel to cut evi-
dentiary or ethical corners; and (5) establlshmg an implicit
vote of no confidence in trial counsel, who should £0 to court
armed with the knowledge that a “loss” in a properly-charged,
well-prepared contest does not mean professional'failure A
scorecard filled with convictions is not necessarrly a measure
of success.”? :

: All of ,which is not to say that cases should be taken to trial-
for the academic exercise, only that the cliche, “some cases
have to be tried,” does. apply at times. When too much
emphasis is placed on winning, many of the above factors
conspire to produce poor justice—not fewer convictions, but a
less fair and predlctable system.’, Besides, counsel's preen-
ing . about victories is usually mlsplaced The government‘
should “win” most of the time: few soldiers who are truly not
gutlty should pass through all of the military justice system'’s
screening “gates” and have to hinge their fate on a contest.
Additionally, defensefounsel count their “victories” by a dif-
ferent standard. ' A defense counsel has done his or her job
well in having charges dismissed, affecting the level of dispo-
sition, or negotiating for a favorable sentence cap. ’

The chief should, however, “know when to fold ‘em.” Not
all counsel are experienced or dispassionate enough to view a

. tase with detachment. :They are at times, intimidated by the
‘seeming complexrty ‘of a defense motron or so spurred by their .

[ f -
(RN [ RN vy

7 UCMI art. 46 (1988). :

71 The COMA ruled in 1989 that notwithstanding defense protests, defense opportunity to cross-examine at an Article 32 hearing is sufficient to qualify the testimo-
ny as admissible former testimony under MRE 804(b)(1).; United States v. Connor, 27 MJ 378 (CM.A"1989). The COMA was not explicit about the method by
which the former testimony must be preserved, but a Verbattm transcript is the most defenslble method. if the government does not want to take on the burden of
routinely creating verbatim’ lranscnpts in anticipation of possible witness unavailability, it could record the testifmony on tape when it perceives the possibility of an
unavmlable wrtness and create a verbatim transcnpt lt' necessary. . .

72F Hubbard New Saymg.r b_y Abe Mamn (l9l7) tn A DICT]ONARY OF LEGAL Qum‘nﬂom 3 (1987).
7] I.ord Devlin commented, “If the success of a system of enmmar prosecuuon ls 10 be mensured by the propomon of enmmals whom it convrcts and punishes, the
Enghsh system must be regarded as a failure.” 1d. at 34, :

74This article mentions predictability several times. Predictability is not meant to presume that results can be predicted with certmnty or that sentences can be pre-
cisely calibrated, but that participants in the system should have a rough sense, based on past practices and tesults, of the relative severity of the case and the relia-
brhty of government practices. This predictability makes it easier for defense counsel to chart their st.rategres and fosters confidence in the system by observers a.nd
collateral paruelpants such as commanders, witnesses, and dlsmterested soldiers, i § A ] ) , o

N
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identification - with the victim that they do ‘not sée'the cdse
w:th the skeptrCtsm that a panel wrll apply The chief <':an help

whether child abuse pccurred does not fransjate into a panel’s
satisfaction that child abuse occurred beyond a reasonable
doubt. Even the comparatively inexperienced chief is still one
layer removed from the counsel who tries the case. The chief
can enforce legal perspective by ensuring counsel do the basic
blocking and tackling of trial work: ‘preparing witnesses;
reading entire cases—not just headnotes; Shepardizing; and
drawmg meaningful distinctions based 6n law and fact. The
chief can enforce factual perspectlve by’ mtervrewmg an' occa-
swnal witness and playing the “Devil’s Advocate” in postur-’
mg potentral cross- exammatron and alternattve defense
theones e S S ST A B PR N VL Y] o
. O A . o e et
Do Not Ré_make' cpun;'ér in You‘r‘rﬁ,ag'e;gnd Likeness .

VL !

So long as a tour in the courtroom is consrdered a prerequr-
srte for advancement in the JAG Corps, chiefs of justice will
superyrse.cpunsel.from a wide variety of backgrounds, talents
and limitations, all-of them about to be ushered into court.
The chief’s job is to emphasize and -draw ou¢ the strengths of a
particular counsel. If a counsel is not an extraordinary oral
advocate but a strong researcher, emphasize that preparation is
the great equaliier in trial ‘work-—and be sure to rehearse that
counsel’ thoroughly If a counsel: speaks well ‘but-is not a
strong researcher, work hard on his or her motron pracuce and
pretrral research LI i

. st g b

Effectlve oral adVOcacy does rtot necessanly equate tg the-
atrrcs it merely means presentmg information i in an under-
standable manner Compellmg advocacy, |s only a
bonus——and rare. . The strong advacate should be encouraged
to explort that strength but not be blinded to its hmltatrons a
clangmg cymbal with little substance behmd it. .. -

ST 5 . : - iy crng o lew

"510MJ 206(CMA 1581
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"‘The JAG Corps could heed one of the theses pf Crisis in Command and realize that not all ofﬁcers have to be good at everything—that is, an

S

Debrief, Develop Courtsel’s Plulosophy

Cwnor bk b oo

i h“‘Tell Relevdm War Stanes o
| E IS TR & I P R R R N TR
War stories have gotten bad press. A war story that runs to
the “in my day” variety or constrtutes a boss's puffmg about
his or her past is useless and" uresome "'A’good story 'about a
learmng ‘experience or' ‘hovel t teChque however, is an expen-
énce intensifier for'a jinior eotirisel.” Chiefs should draw ¢ on
their experiences and thosé they have’ observed and pass_ them
on to younger ‘cotinsel. ' A’ war stbry will carry greater impact
if it'is a'story about a loss or a spéctacular’ gambit that did not
work‘as envisioned. ' The counsel who audactously expert-
mented 1 or ‘simply ‘got sloppy {(as in askmg a *why” questton
on cross) can educate a junior counsel with conviction, credi-
bility, and &ven ‘humor. Counsél have enough - mistakes to
make on their own. If a war story makes an otherwise theoret-
ical point concrete, then counsel will make one fewer mistake
or bé emboldened to test a techiiique or strategy that they
mlght otherwise have been reluctant to venture :

Coonoi . [ERIE I

Gl Read Understand Cnttqftes ofthe Ju.mce System

I3 . : a Lr
- The mthtary justice system is not subject to nearly the cri-
tiques that 7t ethred a generatron ago when Vletnam,
O*Callahan, "and ‘books'like Military Justice is to Justice gs
Mﬂtfary Music is ‘to Music’8 ‘shaped a popular perCeptron of
mrhtary JUSUCC as’ ’warped and’ caprlcrous One source sug-
gests that pérception may" change during a peécetime of ‘a
smaller fightmg force in which evéry service member ] contrt-
bution—and the cost of trammg, retaining and drscrplme—are
sub_|ect to greater pubhc scrutmy ”

i

' '.?fw [
;

Counsel should be encouraged to read cntrques of the mrll-
tary justice system. i'egardless of their bent.’” While many - are
flawed, they can be’ lnstructlve and thought-provokmg Even
harsh crrtrques serve a purpose Because trial counsel may
remain in the JAG Corps as ‘managers, leaders! and pohcy
makers they are well- servw to develop at least an acquam-
tance wrth critiques of the system Fmally, such’ cntrques may, \
have been read by panél’ members or commanders ‘and may

ye ey s neno b

(fere ! PEIALINRN e | T R V1 S TRV BRI Aot
lOfﬁCCl' who is not

attuned to the courtroom can serve well in ‘other posmons Tryrng to wedge square pegs into.round holes is fruitless and does not neeessanly sgrve the Corps, espe-

cially 'a Corps whose courtroom mission compnises a decreasing percentage of its total workload. See GABRIEL & SAVAGE, CRisiS IN COMMAND 127-28, 133-35
(1978) (emphasizing that officers should not be put on a “Peter Principle” treadmill that promotes them past their levels of competence, and noting that someonc-
who may make a fine company commander for a large portion of his or her career should not ben_forge‘d bytr'cket-punching career pressures to advance to positions
for which he or she may notbewell-equlpped) ’ oo R " ’ o c R

770 Callahan v Parker 395 U S. 258 (1969) Thls Iandmark dectsron requtred that the mrhtary demonsh‘ate a servrce connectlon" before rt eould try soldrers for
off-post offenses, Together wrth its follow-on case. ‘Relford v. Commandant. 401 U.S. 355 (1971, whrch‘se't out the 12 so-called “Relford factors" for assessmg
servlce connectlon jt spawned years of Imgatlon and cumbersome pleachng strategres deslgned fo maxrmrze o ' ‘strfy court mamal ]unsdrctron ’ )

T8R. SHERRILL, MILITARY JUSTICE IS TO JUSTICE AS MILITARY MUSIC IS 70 Music (1969). Sherill, an ‘editor of the fiberal magazme, ‘The Nauon, witote An essentm!ly ‘
antimilitary screed, the stridency of which masked an occasionally sensible proposal for reforms, some of whrch were enacted. A wrdely circulated book wrth?a .
similar bias was A Murder in Wartime, by J. Stein. At the other end of the spectrum se¢e W. GENEROUS, SWORDS AND SCALES: THE DEVELOPMENT OF THE UNIFORM
CODE OF MILITARY JUSTICE (1973); J. BisHoF, JUSTICE UNDER FIRE (1967). Generous’s book, whil sympathetrc to the mrluary s need for good order and discipline, -
is not merely an apologia for the military justice systém,'and its historical tréatment of the UCMJ'is éxcellent. Brshop s'is a bit more of a polemtc but also mterest-
ing and reflective of the ferment of the times. A more recent, narrow in scope book is R. SHILTS, CONDUCT UNBECOMING: GAYS AND LESBIANS iN THE U.S. MiLI~
TARY (1993), It indicts the military justice system and, more pomtedly. the administrative separatron system. It contains numerous flaws and inaccuracies
regarding procedure and some, of its anecdotes have been revealed as |naccurate Nonetheless. itis a wrdely crrculated 'well written cntrque of the mxhtary

7§“For most Amencans rmhtary justice is an arcane field of littlé relevance 1o their daily lives. But in the leaner Defense Department budget1s of the post-Cold-
War era, maintaining the integrity of U.S. fighting forces will be more important than ever.” “Navy Justice,” U.S. News & WoRrLD ReP., Nov. 9, 1992, af 46,
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influence their views of the system. Joe McGinniss’, treatment
“of CID bumblmg in the Jeffrey McDonald murder. case is an
pxample of how the most ordmary of errors early in an inyes-
tigation can harm a case and generate a lack of confidence in
military investigators, orie that McDonald was able: to.exploit
at an Article 32 that recommended dismissal of charges
agamst hnn,80 Interested counsel could delve further into the
development of the justice system by readlng the congression-
al hearings following both world wars in which abuses. of the
system were documented and detailed.

Today the military justice system, despite its post-Solorio
broadened reach, is subject to little public scrutiny. or criti-
cism. Counsel should be conversant, however, with contem-
porary critiques, especrally when they may reflect the
mindsets of commanders and noncommrssroned offrcers
(NCOs) whom trial counsel serve.. For example, Edward
Luttwak, the highly respected and prolific ‘military critic, has
written tHat the nonjudicial punishment system is tOo liberal
and grants too'many rights to soldiers. He proposes a system
in which/NCOs opérate' the Article 15 process “without-any
formal procedure at all,” leaving commanders fre¢ to help sol:
diers who have “problems that are more orless serious:but
nonlegal,-and whose morale andiperformance could be
restored by, the caring advice and friendly direction from:his
commanding officer,” currently encumbergd by the “‘qualifica-
tions and complications [that] have encrusted the workings of
Article 15 over the years.”8!

Luttwak's’central point' “that military justice is now
geareq to, the fullest possible protection. of individual rights,
without regard to the morale and drscrplrne of the _group as a
whole”82 —jis hrghly debatable and should concern JAGs
sworn (o uphold the Constitution, even when inconvenient. It
likely does, however, express an opinion that a JAG will
encounter from time to time. An expenenced chief, especrally
one With non-JAG military experiénce, ‘can guide a counsel on
how to explain-and comprehend a perspective that afﬁrms sol-
diers™ rlghts while' comprehending the peculiar’ pressures that
mhere in operating an army.83 - ‘ ,

PR e oumt onE el
G Debnef the Cops As Well Py

One of counsel s most lmportant and overlooked jobs is to

help law enforcement officials develop. - After a difficult trial,

when counse] want to begin to prepare for the next trial, it
may. seem distracting to take the time to discuss a CID or MPI
agent s testimony. This is, however, invariably trme well
spent. ‘They should be coached on their responsrveness to
counsel’s questions (including their famllranty with the case
file), their candor and appearance of candor to the fact finder,
and t_herr present_atron both verbal and physrcal

e

Pt E IR SN EY Go to the Field. -+ -~ e e
i”l NS ’ vk t BRI i o :
Panel members qulckly form a perceptron of counsel s
credibility based on the word pictures counsel draw and coun-
sel’s realistic appreciation of military stresses and culture.
Counsel—especially those with little or no military experi-
ence—can quickly gain this appreciation by taking advantage
of and seeking opportunities to learn..- This means asking
questions ‘of fellow soldiers and absorbing information, but
what it means'most:is taking the opportutiity to'do what they
do, especially training and going to the field. A counsel who
has ridden in an M1A1 tank or bore-sighted a Bradley Fight-
ing Vehicle, watched an MLRS fire, or eaten a meal served
out of mermite has some appreciation: for:what the ‘soldier
does-—and can, inter alia, explain more ‘credibly-and vividly,
why a-barracks thief corrodes discipline ‘and trust or why a
soldier eommitting a “victimless” crime’ such as drug:use can
endanger fellow soldiers and the mission. v T ‘
TR T SN : R
Do not place undue emphasrs here. Judge advocates are
professional lawyers. who should .not feel pressure to pose as
something theyare not. They are, however, lawyers.and sol-
diers, and they serve the. Army and the Corps best by.doing all
they can to understand and appreciate the Army. A chief can
help acquaint counsel wrth mrlrtary «culture and terminology;
In one hotly contested case, a civilian defense counsel tried to
impeach a soldier based on prror testrmony about her havmg
attended a “GI party. g A beneficent military judge inter-
véhed to tell the’ attorney that attendance at such a party dld
not necessarily reflect a propensity to beer and dancing. ‘A
trial counsel should never make such a mistake, and he or she
should know how to tell a CUCV from a HMMWYV and other
basics that panels and commanders will expect the counsel to
know. ‘The alert chief can be translator and guide in this area.
Again, a collateral benefit exists. A growing emphasis is
being placed on operational law, as commanders rely more on
lawyers to help them confront issues in low intensity conflict
and peacekeeping operations, the presumed battles of the
future. The more counsel are conversant with'the language
and culture of the field, the more credible they will be as all
purpose legal advisors. ‘When brigades deploy they will take
their captain-trial .counsel with them. ..Commanders presume
that counse] know their way around the courtroom. They will
trust their counsel even more if they sense that they can deliv-
er sensible advtce in the operational law area.

Do Not Over-Emphasize OraerdVOcacy
Counsel chrefs and evaluators must resist the temptatlon to

place too much stock in a counsel’s rhetortcal abilities or
style. Whlle 1mportant ‘the emphasrs on oral advocacy often

80The errors in thai case mcluded the accrdental commulgllng of fibers at the crime scene, failure to take ﬁngerpnnts and hmr samples from the Victims’ bodies,
mixing up a pony”s hair with McDonald's, a destroyed footpnnt int‘a blood'stain, and CID/MP fingerprints found in blood stains on McDonald’s seized E.rqurre
magazines—which agents: had read at the crime scene. ;J. MCGINNISS, FATAL VISION 191-92 (1983), The television moyvie based on the book, while carrying the
flaws of any,cf;‘dxoc‘udmmn," can be a good springboard into an OPD discussion about the importance of early JAG involvement in criminal investigations.

Pt fo ! [ s R T

8( LUTTWAK, Supra n‘ote: 32,1202, -
214 2201,

B3 Luttwak believes that “outright domination of civilian priorities is very.clear” in military justice, but that “the peculiar tension between amity and discipline that :
any good fighting unit requires” does not justify extending the protection that America reserves for individual rights. Because of the military’s “civilianized” jus-

tice system, he laments, “officers devote extreme care and much fime to labonous legal procedutes in dealmg wrth the smnll number of habitual tmublcmakers—'"
even if they musttherebyneglecttherestoftherreommand" M o e . . TR

B4 A “G.I. party,” is not a social gathering, but rather a clean up or detail, usually involving the barracks. - .. S R O L LI ST T
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masks an inability to offer a more meaningful critique and is,
therefore, often superficial and of margmal value to the coun-
sel.. Colonel Wiener has observed SO :
Py b ey b v d
: What is advocacy? Believe me, it is not
... ,raising one’s voice and shoutingiin court; it .
.is not putting on ‘a show at trial . . .'; nor is it
; arguinglone's case:to the public beforea .
.. television.microphone. .. . ![A]dvocacy s,
: very,simply the art of persuading another, or, . . . .
(.,  others .. . 1o agree-with the posmon that is-
. being advanced BS 1 s v
P
Advocacy, should: not. be mterpreted narrowly. however. It
__InV,O]VcS every aspect-of the case, from drafting charges pre-
cisely and:comprehensively;:ta-moving the case aggressively,
to-courtroom.petformance. “Courtroom advocacy should not
be interpreted merely or even primarily as oral advocacy~—and
oral advocacy should not be plgeon holed as mere oratory

TR,

DF LT R S DR S A 8 cestd o engoone b

- Courtroom advocacy involves, most of ‘all, -exhaustlve
preparatron A lawyer s style is"an aspect of oral advocacy.
Although ‘éertain’ aspects ‘of style merit attention, a critique
that focuses on style—Lsuch ‘as,’ hands in the' pockets jingling
keys. sucklng on a pencil ‘oo many ums”—is often a cheap
crmque 'thét dlstracts counsel “from more consequential mat-
ters ‘A well- prepared counsel with a dry style but one that is
wnhm ‘herself, is much more effective than the stylistically
smooth but ill- prepared counsel whose hollow preparation is
conspncuous S ‘ : :

Be conﬁdent enough to offer crmcnsms and suggesttons that
transcend mere . styllstlc quibbles. Counsel commonly err in
the following areas:.. : e

; PRI A EIOR TR DR TSR I - cooh :
Repeatedly, incanting “the eyidence will
show™.in .opening statements. Counsel

- :: should mention, early in the opening state-

-mént that *thé evidence will show” what
i they:are about to: argue ‘Many counsel,
- fearful about posslble objections for arguing .
V + v during the 'opening, feel that they must
'—‘7’ e sprmklé théir openmg ‘with “evrdence will
show.” This practice is uinnecessary, defen:
sive, and distracts the panel.
“}.‘"n'! . AR p 3 Lot ar BT
_Gratuitous use of “let the record reflect”
_instead’ of 51mply statmg a pomt or accom-
0 ity s
i o “plishing somet‘hmg The record wnll
“ “reflect” that counsel is saying or domg
. something whether he or she uses that tire-

IS

S ..some preface or not. Therefore all partles v S P

©Cioo. o presénto T ids perrmss1ble, Sklp the preface et
S et fe o
As one lecturer used to say, in trial work it’s important to

be yourself—unless you are a total [expletive], in which case,

ﬂsWn:ner. Advocacy ar Military Law: TheLawyersRea.mn and the Soldrer t-Fculh 80 Mu. L. Rev.at 4, 5 (1978). Sl The A

R ENTH N P

-

‘you ‘better be someone else.56 - Style and dehvery are not
‘ummpbrtant A compellmg presentatnon arrests a panel’

dttention and can transform a marginal case into a victory. A
critic should not focus unduly on'style, however, because (1)

it s partly ‘personal and the ¢ritic ‘must be sensitive' to the

speaker s inherent gifts or limitations, and’ (2) excessive’ ‘focs
on style may mask the trial attorney’s (or the critic’s) unfamil-
‘arity ‘with the substance of the presentation and encourage a

‘form-over-substance approach to trial work

o Speak the Language nght

e
“.Counsel’ should not ‘use hackneyed Army speak ‘or’ CID
speak (“she exited the’ blue in color vehicle”). They must
know how to properly use military’ terminology, however,
espectally on sensmve matters. Counsel should say ]umor
enhsted" soldners not “lower enlisted”; should refer to, all
members of the Army as “soldiers,” not “service members”;
and should be aware of local decrees—such as, ,change bar-
racks to dormitories or soldiers’ quarters., An experienced
chief can keep his or her ear tuned to improper.usage when
rehearsing counsel’s arguments and witness.exams.” New
counsel also need to know to use terms like charges and speci-
fications (“not counts”) and to make important distinctions
such s explaining that a member was excused by ‘the acting
SJA (permissible), not the assistant SJAf(unlawftil).‘“ N

Keep Oral Advocacy in Perspectlve

RETRVEAS B

' Eloquence is like Sflame: it requrres fuel to feed o
it motron to exl.‘ue it, and it brightens as it burns.”"
: ' r ——Wllftam Pltts"

SO

A ﬁnal pomt about advocacy Tis frequent de—empha51s is
often mlsunderstood The de—emphasxs is commonly based on
M) a belref that “anyone can make an argument,” (2) the
humll|ty of the speaker, and (3) a belief that triers of fact gen-,
erally are impervious to oral advocacy.,; Advocacy can be
overemphasized the way that good penmanship can be
overemphasized in the computer age. However, good advoca-
cy is more than good speaking. The smooth speaker who is
poorly prepared is the empty vessel who will lose the-case.
The good advocate will speak clearly—even if undramatically
or without flamboyance—and present a cogent message to the
judge or jury. ‘Itis in this sense that strong advocacy cannot
be overemphasrzed and ‘in whrch rehearsal and fine-tuning of
arguments yields immense beneﬁts 1t is the essence of the
power of persuasion. -

Only when a counsel s forced to articulate the theory of his

.. or her case—in person, orally, in English, to other individu-.

. als—that the flaws and hidden strengths are most apparent
‘Even invaluable ‘tools such as proof analysis worksheets are

" no substitute for having to articulate a theory and to explain’

facts plainly to lay people who will determine whether a free:
person is convicted and what the punishment will be.

st e

g

“On the other hand chedp imitations or One-upmanshlp, especially wl\en egged on by more cxpenenced counsel, also can be damagmg. dlstractmg. and embar—
rassing. As Yogi Berra said, “If you can’t imitate him, don’t copy him.” P. DiCKkSON, BASEBALL’S GREATEST QUOTATIONS 43 (1991).

&7 William Pitt, translating a Latin epigram, in W. MANCHESTER, THE LAST L1on 32 (1983).1: < "+ 7 ISR R IO
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Avoid Error

Cases rarely are overtumed based on |mproper argument,
but counsel need to absorb-an- understanding of when argu-
ment needlessly stretches the bounds of propriety. - Not only
might an argument risk obJecuon or a curative instruction, but
too-much rhetotic should be ‘a sign to a coach or chief that the
trial counsel is masking uncertainty about the case ot the law
with wordiness. In this area, sheer lack of experience—lack
of exposure to others’ arguments—can trigger arguments that,
while logical in the lunchroom, are clearly lmproper in the
courtroom.58

" '(Jriti:quesf Based on ’Performance I_n;Co'urt o

“You can observe a lot just by watching."
—-Yogt Berr¢139

" Use and Adapt the NITA Method

There is nothing magrcal about the Natlonal Insmute for
Trial Advocacy (NITA) method, but it serves as a good
reminder for coaches that superficial crlthues do not teach
counsel anylhmg. and that critiques should be substantive, so
that the point is retamed and mcorporated and not just regur-
gitated in a rote manner in the coming case. The critiques
should be sufficiently prescriptive that the counsel knows how
to do something differently the next time that he or she walks
into court. The NITA method capsulizes the technique as
headnote-playback-model, where the coach (chief) gives a
headnote or capsule of the teaching point, “plays back” coun-
sel’s words, and “models” one way to do itbetter, - -ar ;

- 'The coach uses lhe headnote to: onent the counsel to the
importance of what he or she is going to say. It is not neces-
sarily too elementary to say, “Leading questions are important
in cross-examination, because they keep you in control -of the
evidence that is being disclosed and make it more likely that
the witness will tell the truth. . They help you shape the evi-
dence.” Proper playback consists of saying, “You asked the
question in this manner, ‘Did they give you the chance to read
over your statement?’” A proper modeling would be, “Isn’t it
true that you had the chance to read over the statement before
signing it?” As with any teaching technique, it must be adapt-
ed to the situation and the counsel’s maturity. It does prov1de
a valuable construct, however, especially for the less-experi-
enced coach. It orients the listener and disciplines the coach,
making it more likely that the counsel will absorb a discrete
point or two. It keeps a critique from degenerating into a
wide-ranging, formless discussion about trial advocacy
Unstructured discussions can be useful, especially in group
settings, but the NITA method should be used to correct spe-
cific, performance-based errors, so that counsel are better
armed with concrete techniques, approaches, and methods of

analysis that they can immediately apply to their next case.” " !

Let the Counsel Talk

In most instances, counsel wnll have some explanatmn for
why they asked a question; failed toask a question, or failed
to offer ¢certain evidence. 'Hear them out. But also be firm
and prescriptive in your critique. A “tactical decision” is the
last scourge of all trial attorneys. Sometimes it is true, but
sometimes it covers for an unfamiliarity with rules of evi-
dence or case law, or betrays an atmosphere of intimidation
fostered by the judge or experienced opposing counsel. Help
counsel unemotionally analyze the state of the case at the time
of the important decision—and help them retain that analyti-
cal construct for when they face similar cases in the future.
No one likes to be criticized; so the critique should: include
hearing out the recipient of the critique. A collegial critique,
however, should not have its blows softened to the point that
the counsel . walks away without a clear sense.of how to
approach the problem differently. The goal is not. for the
counsel to bludgeon herself with the error, but to develop a
method for attacking it differently in the future. In this sense,
the pressure should be on the chief, who gets no points for a
“Why didn’t you object?” or “Why didn’t you ask this ques-
tion?” critique, but earns his pay by hearing counsel’s reasons
and helping counsel understand the better approach, complete
wu:h citations to rules Of cases as approprlate :

Ay

Avozd Halfnme Talks

Nothmg can rattle a counsel more, and cause greater dam-
age to a case, than midcase critiques. If something truly piv-
otal needs to be corrected-—that is, if failure to correct it risks
acquittal—then approach counsel-on a break. Otherwise, let
the counsel try the case-and do not hector them during trial,
either by second-guessing, prodding and -demanding explana-
tions durmg breaks, or by note-passmg and whispering during
trial. e . .

Reinforce Counsel’s Role: Seek
Justzce Do Not Blame the Referees

lPart of the cntrque should reinforce the unique role of a
prosecutor, which is not 1o win convictions, but to seek jus-
tice.: A disappointing loss sometimes can challenge counsel’s
commitment to, or comprehension of, this role.  No practice is
more righteous, futile, or sour than blaming the military Judge
for a ruling or rulings that, counsel conclude, swayed the jury,
affected the government’s evidentiary posture, and determmed
the outcome of the case. Just as the poor loser in basketball
gripes about a key travelling call that was made or not made,
counsel’s bitterness at judges, even when justified, enable

“counsel to miss the larger pomt—where the government could
"hive done better. Judges sometimes rule incorrectly. More

often, judges choose from conflicting but malleable prece-
dents and make rulings for which a quasi-policy underpinning
exists. It will always be so. Rather than blaming the judge, a

? jproductnve part of the critique is to understand why the judge

88 For example. arguing Lhat the panel should re]ect the “browme defense" because "lf you buy [snc] here today. you're going to hearita mnlhon nmes again back in
your units” improperly preyed on “the personal interests of the court members as members of the military community” and “‘argued that the innocent-ingestion
defense should be rejected to discourage other soldiers from raising it.” United States v. Causey, 37 M. J: 308,311 (1993). Counsel should not have to appeal to
this type of prejudice. They should be able to orient panels to the ludlcrousness of the defense in the conlext in whlch it was rmsed as well as 1ts extreme scnenuﬁc

lmplausnbrhty

b

”DICKSON supra note 86, at 45; see also “You can see a lot just by observmg ” Y BERRA, IT AIN T OVER

oq99). Ve
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made the ruling (usually ‘they:will tell you), so that counsel
can better understand how to approach similar situations in the
future. : It.is stronger leadership and more effective mentaring
to help. counsel .understand why a judge ruled the way.that he
or she did than (o reinforce thls mdlgnatlon at the Judge (3 pre—
sumed lgnorance R : | Loy pee
o O T U 3
Explort zhe Experlence S Ny
FER YRS L [EETLTH W AR A N N A
i One’ way to make the most of:the dlmrmshmg ‘number -of
trials 'is to convert counsel’s successes and ‘errors into experi-
ence for all counsel. One way to do this is to second-chair
cases, as previously discussed.’ ‘Another method is to enforce
a system of sharing experience$, by debriefings at'periodic
continuing. legal educations, and'by sharing motions, experts,
and data bases.’ The larger the/jurisdiction;: the more “‘bang”
per'trial can be:extracted by as many counsel as possible. The
chief should be:at the center of this process‘ helpin'g 10 ensure
that évery expenence, good or bad, is an expcrlence multrpller
forall Lo y o i N
inﬂ‘n.'u B
-en r;» R T Read the ‘Records .
FROSGDT L A et o S
~i Nochief can watch all of every trial.. The chref must, how-
ever, read every record cover to cover.. ‘While readingrthe
record, make notes and approach counsel with pointers and
questions. Asking counsel to “redd” all-or part of a witness
exam, or to consider how to better pose voir dire or cross
examination is not demeaning. . Using this method .enables
counsel to “self-diagnose” their errors and work through their.
own prescriptions for next time. There will not be a next time:
for that case, but they will remember: the lesson best,; because
they “fixed” a case they: Were famtllar,thh -ahdthey will face
similar i issues in futuré casesi’ .- - wiarar s hoonso vl
KRR VI b e ire ol o0 o e

Explort the Sentencing Phase of Trial e

¢ ST A

L ol

'“v"u’ o oon

Do Not Be Deterred by Homér<Ohrt
Py . AEARTURIRICTI VTN
The biggest boon to the defense bar in the area of sentenc-
ing ‘has-been the misunderstood decisions .inilnited States. v.
Horner® and: United States v. Ohrt8\ These cases stand.for
two simple propositions: . that opinion testimony may not:bé:
based solely .on the severity of the offense,?: and thata sen<
tencmg witness may not recommend a partrcularvsentence 93,
Lo et -n e ey e

Lo ‘. ,‘.‘,: T ) 4 . :
022 M, 294'(C.M.A. 1986). s

9l28M.l 301 (CMA 1989) - ) C h
.- BRI RIS 1o

They have been expanded; however, with the record-protect-
ing assistance of many trial judges, into a clamp on the gov-
ernment case in sentencing, The government also has been a
party to this dampening of the sentencing phase by (1) not
ﬁnnly argumg the ]rmltatrons of Horner-Ohrt, (2). foohshly
trying to “push the envelope™ in an area of marginal impact ip
most courts-martial, and (3) failing to prosecute the rest of its
sentencing case aggressively and creatively, When faced with
a clear trend in the law such as the Horner-Ohrt Juggernaut a
chief’s job is to carefu]ly analyze the law and provide counsel
the gurdance and equrpment—such as, precrse case cites, fine-
ly scripted questions,%¢ alternative areas of argument and
proof—to present a powerful sentencing case. Do not place
disproportionate, emphasis on somethmg that in most instances
does not matter much. ‘A commander’s oprmon of 'a felon’s
rehabilitative potentla] should be irrelevant i in most instances.
In the few cases in which it does matter—an’offense without
obvious aggravation%5—then a commander’s well- -grounded
perspective can assrst a [\)anel in determmmg whether to dis-
charge the accused. The better’ practice is'to heed the courts’
concern that questions regardmg rehabilitative potentral are a
euphemrsm ‘for drscharge and 'to 1nqu1re about it only when
such an oplnlon 1s llkely to sway' the panel “These | opmlons
are useful only in ‘the' marginal cases’ &ddreSsed ‘above and are
much more impor hfit at BCD- -special courts,'in’ ‘which the
offenses are léss aggravated than at general courts whrch 'try
the most aggravated offenses % o
ST T A LR T
AT STE T ‘ Dolhe Bas'cs ': i ' i ol

: RN LTS B e BV o g,
i Never forget to! mtroduce ‘the Manual-requued evidence
during sentencing, including personhel records and Article'
15s. These often provide a window on the kind 'of soldier that
the accused has been. Most members are true experts at read-
ing between' the'lines'on those documents. They ‘see not ‘only
the obvious=—how long it took‘the accused to make rank,
whether he“or she ever was reduced, and what schools the
accused has attended-—but they complete a mosaic of the
dccuséd by-looking-at:time on:station (was the accused a
homesteader-at a “soft” installation?), types of jobs (challeng®
ing or easy out?), skill qualified test (SQT) score {compare
with GT; is the accused less intelligent than average or, on the
other hand, is the accused bright, with even less excuse for the
misconduct?), and ' SQT-percentage (which places the:raw
score in perspective).: A’ chief can be especially educative in

IR BN TR P R TR T O RSETE

N T PR R G e : e

92H0rnerv22 M J al 296 i See also Umted States Y. Cherry LML, 5 (C,.M A. 1991 United States v. Hemng, 3L M. J 637 640 (N M.C. M R 1991) ("Q Do

you have any other reason for your opinion [than the offenses today]? ‘A., Na sir. No srr Idonit.").y; ... .;_ iy Gy ) N ‘
9 Ohirr, 28 M.J. at 304,V See ‘also Uhlted States V. Klrk Sl M.J. 84, 88 (. M A. 1990) (I think it would be you know a Jvaste of All' Force resources to retam
her").Herrmg.3l Mi at639" Feo e B e St T

: R “.’ff gl ey Mgt ri.: BRI ::"5, : E

’ 9"The best gurdance isto fully develop the witness’ basis for knowledge and lhen to ask only thls neutral question: . ‘In your opinion, does the accused have reha-
bilitative potential?” United States v. Snmpson 29M.). 768 770 n2 (A.C.M.R. 1989),

95 A relatively narrow band of offenses exists in which an accused can make a credible argument for retention. Minor, purely military misconduct for which the”
command might bear some responsibility (disrespect to a superior who commands disrespect purely because of rank, dereliction in running an arms room with an
archaic SOP), “buddy distribution” of marijuana, a short AWOL,; or pn:ifpulsive bar fight are the sorts of offenses that fequire context: I8 this an abetration by an
otherwise solid soldier from whom the Army should get its investment sepaid, or is At the final straw of a marginal soldier of wenk character? In these circum-,
stances aproperlygrounded oprmon regardmg rehabrlitanvepotentml is useful ,r i "_;e T m[: T U TR EE T FRTY I B s e

' ’f . ;rj)t'r ol F O 4l '”725"" LN MR |
96The drscharge rate nt general courts-martial has remained well above 80% (84. 8% in ﬁscal year I993 down from avcrage 87.4% prevrous four years), suggesting
that energy could be better put toward secking appropnnte conﬁnement while the discharge rate at BCD-specml courts-mamal dropped to 54. 1% in fiscal year
1993, down from an average of 63% the prior four years. . .. . "+ puwrel VO RO G0 ;
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this-area, helping counsel .10 “read” these forms with the per-
spective .of an.experienced soldier, helping them avert the
occasional error {confusing SQT. percentage with SQT score),
and helping them understand the use to-which a panel of expe-
rienced soldiers and ‘officers will:put them:. The chief also
should help counsel consider exploiting fundamental rules of
evidence such as MRE 803(18), which permits introduction of
learned treatises as substantive evidence.” Find treatises on
topics such -as the -harmful effects: of ‘drugs. Find a sponsor
who is (or can become) familiar with the article and vouch for
its weight in the field.! Then have the witness lay the founda-
tion for it and offer it/into evidence. Employ judicial notice
for acknowledged classics in fields such as drug use, child
abuse and accommodation, posttraumatic stress, and rape trau-
ma. Counsel can then read the treatise to the panel, giving the
topic in question a greater ring of truth and provrdlng counsel

a springboard for later argument
The basrcs of sentencmg:'also include calling’ witnesses,
especially victims, even when they only say what normally
would be “expected.” So what if the mother of a rape or mur-
der victim is only going to express her grief? .It may be the
only rape or murder that your panel is going to see, and there
is nothing ordinary or routine about the heartache of a.victim
or those close to'a victim. ' Helping counsel humanize the vic-
tim need not be complex or calculated; for example, in a case
in which a child was scalded by :the ‘mother’s boyfriend,:a
physician testified that the child could not be touched ;for
weeks-because it would:cause him intense pain.98 : This
formed the foundation for a‘natural but evocative argument
that the eight-month-old child:not only suffered from the
burns but was deprived of the human contact that he craved—
and which to that point in his life was the only balm for him
when he hurt; no one could explain to the infant that his moth-
er could not hold h1m because it would lmpede the healing
process. . ! ‘
‘ 3 .

Be Creatzve

ln the appropnate case, seek attentlon gettmg methods of
orienting a panel to a crime.  Some examples include: -a train-
ing film showing Bradley Fighting Vehicles,:Multiple Launch
Rocket System launchers,' or;combat medics in action, when

lav.

97$ee MCM, supra note 10, MlL R 'EvID, .303(I8), which states as follows

Gy Sl o

making the point that drugs and a certain MOS do not ‘mix;
bringing in a car door in a vehicular homicide case; offering a
live infant to the members as demonstrative evidence in a
shaken baby case. Use medical illustrators, available in med-
ical centers as well as academic institutions, to create precise
renderings of injuries. These enable counsel:to present the
“constellation of injuries” on:one or.a series of -illustrations,
are less gorey than photographs, and attune panels to the seri-
ousness of the injuries while providing experts a familiar set
of props from which to work. Counsel should be encouraged
to create their own videotapes or photographs—or to direct
legal clerks in creation of them—in appropriate circum-
stances. - Again, do not forget the basics, such as an enlarged
photograph of a crime victim. 3

Inco:porate Victims When Approprmte99

Regardless of whether you mcorporate v1ct1ms into the sen-
tencing phase’of trial, they should be linked with one person;,
ideally not a prosecutor, who will function as the victim-wit-
ness:liaison, ‘This contact is required by regulation and law,100
but should be offered regardless, out of simple- justice ‘and
compassion. The quality and intensity -of victim-witness pro-
grams vary widely, but it is a JAG responsibility that must be
taken seriously.. At a minimum, the victim-witness liaison
should orient the victim or witness to the military justice sys-
tem (procedures and -terminology), keep the person informed
of .case developments (hence the “liaison” aspect of the title),
inform the person of sources of help (physical and mental
health care, financial-assistance), -and the availability of state,
federal, and, when overseas, host-nation services.!0! Victim-
witness services should continue after trial. The liaison or his
or her successor should follow the case and pass information
regarding potential input into parole and clemency boards and
early release date to victims.. When JAG -offices give victim
assistance the sort of priority traditionally:given to processing
tlme, the JAG Corps w1ll be a model of attentlveness 102

Hard But Fair Blaws : P
Counsel can become consumed wrth creatlve ‘name callmg
in the sentencing phase of the trial. Few panels will increase
their sentences based on characterization of an accused as a

l..eamed Treatlses To the extent called to the attentlon ,of an expert witness upon cross-exanunanon or relled upon. by ‘the expert in dlrect
examination, statemenis contained in published treatises, ‘periodicals, or pamphlets on a subject of l'ustory, medicine or other science or art,
established as a reliable authority by the testimony or admission of the witness or by other expert testrmony or'by jl.ldlCIa] notlee [are admissi-

.+ blel. lf ndmltted the statements may be read into evidence but may not be lecelvedas exhibits. .
928 Counsel should feel freer than ever to present ewdence of victim 1mpaet and o argue it passtonately The Supreme Court reversed ltself in l991 and pemutted
the government to introduce victim impact directly. Payne v. Tennessee, 111 S. Ct. 2597 (1991). Some of the guidelines provided in prior military cases probably
still apply. See, e.g.; United States v. Whitehead, 30. M.J.- 1066, 1071 (A.C.M.R. 1990) (parental |mpat:t testlmony penmsstble because of the kind that “could rea-
sonably be expected from virtually any parent who lost a child™). -+ -, :

9S’For a good pnmer on the Vrctlm Wltness progmm see Foote. Vu:um Wnnes: A.r.mrance, ARMY Law., June 1991, at 63.
“‘UAR27-IO supra note 12, ch 22 e e A '

10t For a good u'eatment ol‘ vxcnm—wrtness responstbrlmes. albelt wntten from a lay perspecuve. read C. BrowN, FiRsT GET Mabp, THEN GET lusnce (1993) 'l1us
book also contains an excellent state-by -state mdex of victim-witness services.

102The Ofﬁce of the Staﬁ' Judge Advocate Fort Knox Kentucky. reeently mstltuted the extremely helpful practice of forwarding, via form lener. information
regarding clemency board dates and minimum and maximum release dates of prisoners held at its Regional Confinement Facility (RCF). The information is sent to
the JAG office that tried the case, which then has the responsibility of notifying the witnesses. This eooperative approach gives the field the information it always
has needed and found hard to receive in a reliable and timely manner. The JAG office linked to the RCF is in the best position to gather and transmit the informa-
tion to the JAG office that tried the case. That office, even later in time, is still.best suited to transmit the information to victims and witnesses; it merely must insti-
tute mechanisms to track these individuals, something easily accomplished as part of the trial process. ‘ oo
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“thief” or.“rapist.” : Counsel are permitted wide Jlatitude in
sentencing rhetoric, but the name-calling argtiments—
although cathartic and dramatic—are not ad:substantive -as
pointed, specific reasons why strong punishment is warranted.
Less time calling a soldier a *‘drug abuser” dnd more time reit-
erating why the Army: cannot: afford to have a‘'Bradley driver
who also ls‘ a user will bear more fruit for the government 103 -

o LN
e b NN

Car g Nat Those Sentencmg Factors Agam

The mllltary ofﬁcxally recogmzes ﬁve factors to be consid-
ered 1in senténcing cases: rehabilitation, general deterrence,
specific deterrence, retribution, and protection of society, from
the wrongdoer.!% A good argument may: touch on one or all
of the factors, depending on the case. Chiefs should help
counsel avoid:the dull predictability of reciting the factors and
trying to plug in facts or justifications. All counsel should be
acquainted’ with the factors and, depending on the case,
emphasize the appropriate ones; do not stop at the factors as a
template. Consider other factors when appropriate;% and do
hot mince.. words: - if retribution is'a legitimate factor—espe-
cially ‘in:violent: crimes—counsel need not dress up: the argu-
ment:as somethmg else or apologize for'it.196 TR

TR ' Peic e
Do Not Forget Your Audtence Vg
L f |

Counsel may approach an ofﬁcer pane] dlfferently than an
enlisted ‘panel. Chiefs must help counsel understand the finer
points of these distinctions as they apply to a particular case.
Officers, better educated and .more broadly exposed to'the
social sciences, may ‘be 'more lenient sentencers than NCOs,
who may in other instances be sympathetic to an accused.!??
The idea that either type of panel generally issues harsher sen-
fences is one of the trite.shortcuts that substitutes for: serious
thought. 'Simply, in evaluating how to approach a panel in a
particular case with-particular facts,'counsel must include a
member’s-likely sentencing philosophy in the équation. No
single factor determines that philosophy, but the member’s
experience is one of those factors, and a member’s experience
is shaped, in part, by his or her status as an officer or enlisted
soldier, :and ‘the educauon trammg, and culture endemicito
each. s il .o . ‘ R | I

3

[T I S kL T GLee, s A

Moving Cases. Negotlatlons and Pretrial Agreements

Counsel are under multiple and sometimes conflicting pres-
sures: (o prepare thoroughly bl.'lt move cases qurckly, to Lry

Bor TS L | YT ""’)'W'

13 8ee, e.0., Umled States v. Toro, 37 MJ 3l3 (C M A. 1993) (permissible to argu
States v. Edwards, 35 M.J. 351, 355 (C.M. A 1992) (accused "expressed no remorse or hrs
COl‘lll‘lVCd") RS 'v-: [T DR IS owh s e

K SN ' ERIRI R ,,{ Cosiv Y

cases ethically but to win convictions in-tough cases; to save
government résources, but not to make foolish iconcessions in
negatiations. ::The chief .is: alter'nately"the buffer :and' prod;
counsellor and rigid bulwark, in: super\nsmg and energlzmg
and keeping the negotlatlon process honest i

SR ' : B . RIS R I

Sdueo Do owiListemv i - L
Fooa 0 PR A U A s I ENR R
i : Let the defense talk first. ; The government should not deal
a five-year case! for ten years,; simply because the defense sug-
gests-ten years. It is elementary negotiation, however, to let
the party with the most to gain—the accused who otherwise
faces the maximum punishment—to assume the initial risk of
proposing the terms. Do not:focus on.the sentence cap at the
expense of following closely the charges to which the defense
signals a willingness to plead guilty.: An absurdly low defense
offer, either as to charges to which they would plead, or as to
quantum, gives the government a sense of the defense’s good
faith and the extent to!which the government should bother
devotmg resources to working out‘an agreement
BT T I .

‘The defense ‘may have a point. : The defense s rationale,
especially-at.an early stage, can be more illuminating and
important than an initial .offer as to disposition. - The defense
may be aware:of significant weaknesses or equitable ‘matters
that.affect the government’s case. Information about the sol-
dier’s.record or family may assume great importance in the
proper context, as will-information about the victim, the chain
of command, -or treatment .of similarly-situated soldiers. ' Lis-
ten to the defense. It may soften the government's position.
If it does not, it at least provrdes a window to the accused and
thedefensecase. B RPN STV TR I » Cu
i . : ey N Y I E

. Negouate Candtdly SEEE I

RIS TERVERRY T i

Nothmg is gamed and much is lost in the trite spllt the dlf-
ference” negotiating style in which the government states an
absurdly high number and the defense an absurdly low num-
ber, only to arrive at the number in each other’s heads. The
dance is not offensive in and. of itself; but the government can
gain a repitation for bluff and a lack of seriousness. The gov-
ernment should guard-its reputation and credibility jealously.
After determining in: what narrow punishment range the
offense fits, counsel should make that clear to the defense and
then be prepared to try the case if the defense does not-accept
it. The long-term effect on the government’s cred1b111ty will
_be substantlal ‘the’ defenSe will know that the government

YR : i &

e that accused nowhere “acknowledges your ﬁndlngs of gmlty") Accord United

. Temorse can be arguably construed as bemg shallow, artificial, or
AR R i . vl pra “r;ll" [ . '

i / i oo :

104 MCM supra note lO R. C M. 1001(g), lists all of these factors except protectlon of. socrety iThe judgé’s instnictions tell the panel to select a sentence whlch
best serves the ends of good order and discipline in the military, the needs of this accused, and the welfare of society.” DEP'T OF ARMY; PAMPHLET 27-9, MILITARY:
JUDGES' BENCHBOOK, para. 2-39 (May l982)

Fooopel e b Uy E P et ' v prpoal e [EAR TSN LS
1050ne factor to consider is moral education. This argument is closely lmked to general deterrence, but goes beyond convmcmg the tempted not to commit a crime.
It also means fostering a social atmosphere (particularly persuasive in the separate society of the military) respectful of certain rights and laws. This argument is
especially persuasrve in “victimless” crimes. Two observers of the justice system argue that appropriate punishments serve the purpose of conditioning the resl of
society “assuming they have some exposure 10" the-crime and punishment.; J; WILSON & R rHERRNSTEIN, CRIME & HUMAN NATURE 494 (1985) [RTE

e L 10 S BT S TL R T O Y AP B [ R P A S Yo !
106 When arguing retribution, the government is saying that the sentence is “justified srmply on the grounds that it is just, not on the grounds that itis effectlve " Id
at 497, For additional guidance in sentencing arguments, see Russelburg, Sentencing Arguments: A View From the Bench, ARMY LAw., Mar. 1986, at 50; Thwlng,
The Sentencmg Argument A Search for the Founmm of Truth ARMY LAw July l986 at 35; Advoeucy Supplement T CAP Mema #65 (May 1991) .
107 Members exposed to the ph:losophy of the 1nﬂuent1al l(arl Mennmger. for exnmple. may. have adopted in whole orin part hls phllosophy that pumshment
beyond restitution is an inappropriate “moral surcharge” whose source lies *in a spirit of vengeance that is inappropriate in a civilized society.” K. MENNINGER,
THE CRIME OF PUNISHMENT 203, 218 (1968). : - R ’ don L S s
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speaks forthrightly and honorably, and both parties will live
with the consequences of the decision. Chiefs must ensure
that trial counsel negotiate with a ‘clear understanding of the
SJA's intentions in a given case; counsel can lose their negoti-
ating strength (and their motivation) if they hammer out a
tough deal that is subsequently weakened when the defense
approaches the chief or SJA directly.

.. Negotiate Consistently. Coad

' P ©pE : i - } o .

Because each case should be considered independently,
having a template for types of cases is improper and offensive.
The manner in which the government negotiates, and the fac-
tors to which it gives weight, should be consistent. Not only
is this method just, it provides a healthy, general predictability
on which the defense-can rely:and which forms the foundation
for a good faith relationship. i :

ik ; : ! ' :

o . iDecide What Is Worth Negotiating
Lot ‘ R i o

Some cases arg 50 strong and so easy that trying the case,

rather than engaging in protracted negotiations, almost would

be easier. Give the defense a deadline for a deal and hold to

it. Although an accused has a right to plead guilty, the

accused has no right to a pretrial agreement..
Decide. V&{hat f‘dc;or_s Merit,Weq'g{:tf-and When /

Some fzictdrshéimply may not be worth neg&ﬁating about;
others carry different weight under different circumstances.

P

R [ R
. Cleap P]_easl,

Some prosetcutors' apjwa;s insist that the defense plead to
everything on the charge sheet. Sometimes the charge sheet
reflects a counsel's initial best guess about the posture of the
case, and the passage of time ‘and development of evidence
reveal spéciﬁca’tions'lhf'aft' ar'e',\w'eak'or tenuous. The govern-
ment should willingly’ drop weak charges, although it always
should be will#ng to go' forward with specifications charged in

good faith that'might be close calls. However, to insist that
the defense plead to everything that the government thinks is
important and provable is proper. The defense’s frequent
. excuse that, “I can’t gét him provident to that” should be met
with the rejoinder that, “I can’t recommend that the CG sign
that.”' Economy is a major factor in plea negotiations. If the
governiment has to go forward—either on charges to which the
defense will'tiot plead, or'to prove a charge on which the
defense will anly plead guilty to a'lesser included (such as,
wrongful appropriation under Article 134 a$ opposed to Arti-
cle 123(a) for'bad checks, or a lésser amount of drugs distrib-
uted)—then the government normally should reject the deal.

AE ) . ! } : . P

Yy

) b RN it o
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Government fesources—especially prosecutor preparation
time, an undérvalued resource—are not being saved and the
government should be willing and confident endugh to say
“no” and prove the entire case.!08 The details of the plea fre-
quently are overlooked in‘a rush to reach the flashier part of
the deal: the quantum. Counsel should spend less time ‘quib-
bling over the quantum (the great majority of deals should
quickly fit into' an agreed, rational range) and more time
assessing the charges to which the defense will plead guilty.
More often than not, the defense senses the government’s
willingness to talk numbers and hooks the government into
dropping charges to which the government should insist the
defense plead guilty. The chief is indispensable in monitoring
this process; coldly’ analyzing the government’s case and not
compromising on strong government charges. Convening
authorities often are more concerned with'the charges to
which the defehse is pleading than they are with the sentence
cap. RO ‘ :
DEEEE Judge Alone

The government may decide, for example, that a promise to
waive a panel will be a prerequisite in virtually all guilty
pleas. While lawful and defensible, the government should be
prepared to drop its insistence on waiver of a panel. The gov-
ernment may negotiate-a two-pronged deal—such as, three
years for a judge alone, five years with a panel. Again, such a
waiver is a proper factor to consider, given the costs (longer
records, more court reporter time, greater processing time),
risks (instructiondl €rror), and inconvenience (notifying, car-
ing for panel) associated with panel trials.'® However, purely
developmental concerns recommend against an inflexible
waiver requirement regarding forum selection: ‘counsel need
practice communicating with panels and should not have to
wait for a contested murder to gain it. Additionally, appearing
before a panel with a guiity plea gives the government a sense
of the dynamic (and'sentencing philosophy) of the panel.

a “Waiver of Motions

Generally give waiver of motions little weight. *While
courts have permitted the waiver of evidentiary motions,!10 a
chief should trust his or her ability to discern the relative
strength of a defense motion. A defense offer to waive
motions usually is grounded in a belief that (1) the govern-
ment misapprehends the strength of the motion, and (2) it is a
loser anyway, not wotth-preserving for appeal. - Only in the
instance of a highly consequential motion (a strong search or
incrimination issue ‘or'an uwnusual problem such as de facto
immunity) which the government might lose and which might
affect the government's chance of obtaining conviction,
should waiver of a motion be given much weight. Some

Rt N )

108 This attitude distinguishes the military system from most civilian systems in a positive way. Many civilian jurisdictions “plea bargain™ in the sense that mos
citizens understand (and mistrust) the process, by freely swapping pleas to a few offenses or lesser-included offenses in exchange for the certainty of a guilty ple
and the freeing of the docket. The military is comparatively better resourced and has fewer pressures to close a case simply to move on to the next case on a crowc

ed dacket. The military’s attitude should breed greater community faith in the system.

P STI et

109 The defense may not waive a panel in capital cases. MCM, supra note 10, R.C.M. 20(H(1XC).,

10See, e.g., United States v. Jones, 23 M.J. 305 (C.M.A:1987) (upholding waiver of search and identification motions), United States v. Gibson, 29 MJ. 3
(CM.A.), cert. denied, 496 U.S. 907 (1990) (upholding waiver of all evidentiary motions relating to statements made by accused’s children). : . . bo
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motions—such as, jurisdiction—are not waivable and. should ._.,,ix . o did Speed» ol Boss ¢li o
not be part,of the negotiation process.!!!, On a related issue, T LA nh i o et e
the government rarely has an incentive. to accept a condmonal Gemng a caseipto the courtroom; quickly ments weight. It
gurlty plea—-that is,"a plea contingent on the. government s pleases the command, which otherwise has;to live with.a sol-
-success in, wrnmng a pretrial motign. | Ban;mg extraordinary dier, . but even morge important, it.acts as a strong deterrent to
resource savings, these mechanisms prOVlde little for the gov- others who witness swift justice,.and especially to the
ernment, while giving, the defense the best of both worlds ja accused, for whom there is a definite link between offense and
chance to litigate & motion (and consume govemment prepara- sanction. Do not deal for mere processing time, deal only for
tion time and resources), coupled with the security of 4 prem- real time.}*? The government may, for example, agree to nine
al agreement cushion. O C G months and normal dockeung, or seven or eight months and a

e Waten o e malwrthmﬂendays Co it Gl o e

st S Waweroan,'nesses ST e o oo e b v rw-'- R AT T ;.ur;?“;" NPT
Uit St m l A AvaszovetPrawsxons fot ot 0y
TheJudge wrll requrre the govemment to produce 1mp0rtant ey K R R O TRV I T R L BT R,
defense witnesses. The government should not place itself in “Counsel commonly will discuss extraordmary provisions
the position of trying cases on the cheap. If the judge orders that seek to-enforce broader goals or social justice. ' For éxam-
the witness, lhe.sovernrpent should be Wlllmg_ to pay to pro- ple, counsel will seek to limit forfejtures on the condition that
duce the witness. Again, only in the unusual instance of a an accused make an irrevocable allotment to family members
required but difficult to produce witness should the govern- or suspend somie :of confinemetit on thé condition that an
ment give witness waiver any weight. As arule, in convening accused receive therapy or counseling. Most have laudable
the court, the CG already has determmed to commit resources underpmnmgs although- some are defense attempts to create
to support the trial.; B e L S B I tonfusing, unenforceable: contingencies’ that redound to'an

T R dtation B accused’s benefit! Whileithe courts have tendéd to approve, if
oy RESHIHON g Dot ey fiot etidorse,'many unusual bargainirig provisions; 13 the gov-
ernment should be‘wary of these provisions:and only recom-

mend theis approva] in the most extraordinary circumstance.
°f""1"5‘ enrichment, bad checks, and destruction of property. The governméiit should ‘insist, When pracficable) that the

The extent to which the restitution has been prompt and vol-
untary should affect the weight that it receives. A Typically, accus‘ed ?,omp(l?f W“,h lhe contmgency before senten}cmg

however, significant and timely restitution should carry weight
in these cases, because it forces the accused to bear the costs
of his or her crime and begm to accept accountability, Federal
courts also consider it in calculating sentences.; Be sure to
require payment up front, however, certainly no later, than
arraignment, . Do not-be whipsawed by contingent pretrial
agreements that, for example, limit a.sentence to eighteen
months with restitution and twenty-four months without resti-
tution, but do not require payment until convening authority

TR R Lo st ORI EEU AR TS Y
- Restitution is a legitimate and ynderutilized factor jn cases

Most {iportant, the ‘g'overnment should 'ndt overéstimatejts
ability to enforce unorthodox contingency arrangements.
Once an accused is releaséd ‘based on a promise to receive
counseling, there is a large and ill-defined burden on some
governmentat enuty to mondor comphance w1th these provr-
sions and to seck enforcement thrgugh rene\yed conﬁnement
Addmonal]y, an arguable requrement for due process exrsts
before an accused i is returned to eonﬁnement Ini hrs area, the

il
action. In such an instance, the defense will withhold the pay- government should ot vote Wl“! it nopes bUF should stick to
ment until after trial—and choose not to pay, with 1mpumty, if clearly enforceab}e hmltatlons (keerB the burden on the
the sentence is less than eighteen months o acqused to Justrfy parole or early release pased on crime and

y

hrs or her record accumulaled durmg conf‘mement) bt

SpanngtheVrctrm P T S e .
Remmd pounsel ‘ “I " Sypport

frir o T BRI

i, o -
i L i

. ‘(x . _"\M

This can be at umes very s1gmﬁcant or lrrelevant Be skep- o R ,

tical of defense offers to “spare the victim”,of a heinous crime COU"SGI dO not.bind the goyemmem in Pf etrial negouatrons
from. testifying. . Usually it is the defense s altempl to spare and need io keep themselves from being quoted as represgnta-
the accused from the, ;powerful, damning testimony of a victim tives. of the SJA. In reality, counsel,do.negotiate most of the
of child abuse or violent crime... The government should con- deals, however, and the Manual permits the government to
alder, however, the .needs and desires of .victims (sometimes initiate negotiations and to seek specific provisions. The. mal
expressed through a parent.or parents) to avoid testifying in counsel should preface all statements to the defense with the
open court. The government must be: careful nat to underesti- caveat that counse). personally, will- support this to the chief,
mate the strength and resolve of such witnesses and not tele- and the SJA, and does not presume to speak for the command
graph to the defense the opportunity for a windfall when the or convening authority. This permits critical flexibility, keeps
victim’s reluctance is merely a reflection of the extent to the pressure off the trial counsel, and keeps the government-
which the accused’s conduct has been destructive and intimi- from inadvertently being bound by the statements of a trial
dating. counsel.

i ih;r.',' i
- - Lol [ A A T ety '
T B L S EER PR TR Jl( [T Cern ERENES /I ) I R VI

111 The right to appeal also may not be wmved atthe pretnal stage. See United Smtes v. Hemnndez,'33 M.J: 145 (C. M A I991) st ol

L IR A (LRI NS O R & S AR
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2
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112 See infra notes 147-164 for further discussion of processing time. ! L L R AL TRt D E- NI A B PR I I TR

11 8es, e.g., United States v. Gahsemet 38 M J”340 (C M. A 1993) (permitting an aecused 1o'waive nght to admimstratwe dlscharge in heu of coun-rnamnl as part
of pretrial agreement). (= ' i ‘ Co e 1o Ty
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Chiefs should curb any tendency by young counsel to

aggrandrze themselves through the negotiation process, The
term “negotiation” should not even be taken too literally.
Comparatlvely little “glve and take" should occur beeause the
government should settle on the charges that it belleves it can
fairly prove (and a ‘sensible quantnnl) and be willing to dedi-
cate the resources to obtain a conviction. After hearing the
defense’s proposals, the government should deliver its “bot-
tom line.” ' While it sheuld not always be delivered with a
take-it-or-leave-it absoluteness, the government has legitimate
reasons to seek guilty pleas to partlcu]ar charges and a certain
sentencing cap. Adhering to its proposal is the core of prose-
cutorial fairness and ‘consistency, which ensures that the
accused is treated fairly and that the’ govemment obtains a jus-
tified reputation for even-handedness and predictability with
the defense community. ‘The relative lack of flexibility also
keeps counsel:from ibecoming part of a “good cop-bad cop”
routine, with the chief or STA-playing one role or the other. .
ey . A'.I‘s'""l A E

.+ The chief can: no ‘more bind the SJA than counsel .can,; but
the defense. generally will (and should) consider the chief's
word to be more authorltanve than the trial counsel’s, Chiefs, .
too, shpuld incant *T'll support" before talking details with the
defense Chiefs should h wever, be i in constant conversatlon
with the SJA so that the chief’s word cames weight and credi-
blhty If the terms or condluons that the chief communicates
to the defense are routlnely undercut by the SJA, the defense
will stop negotlatmg with thé chief, thwarting the process and
unnecessarily bdrdehing the SJA whom the chief shou]d rep
resent. - o “

ST ST ‘

Counsel must be especially careful in negotiating
exchanges of information or making other promises as part of
negotiations. First, counsel should make no promises. Sec-
ond, counsel should be humbled, awed,and intimidated by
their power—derivative of the CG’s—to bind the:government.
Make no promises o the defense and do not seek defense per-:
formance or information “up front” before a deal is signed by
the CG. Under these circumstances, the government likely
will .be:found to have bound the government, resulting,:in
extreme cases, in dismissal of charges 114 Just as the CG can
do this personally, so can trial counsel as the CG’s agents,
warranting extreme caution and plentiful caveats when negoti-
ating.

" Never Send a Deal ta the cG
Wzthout a Stgned Supulatton

Poheae

Never. Most pretrial agreements contain clauses making
them contingent on the parties’ reaching agreement on a stipu-
lation of fact. In‘truth, if the govemment does not extract
defense concurrence before the deal is signed, then the equi-
ties shift to the defense. The government, in practice, is going
to be unwilling to withdraw from the deal. It will have called’
off witnesses, redirected its energies, and will be unwilling to

answer to the CG for the deal’s failure. - Additionally, a judge
may be reluctant to permit such a withdrawal, further enabling
the defense to drive a difficult bargain over the contents. The
stipulation is. the prosecuuon s most. 1mportant exhibit in a

guilty plea.

The issue of the content of stipulations is one of the few
areas in which the government should bé virtually inflexible.
Insist that all legitimate aggravation, background, and res ges-
tac appear in the stipulation. . Allow no favorable defense evi-
dence in the stlpulatlon Do not. conslder the withdrawal of
proffered defense evidence—such as, the soldler s upbringing,
blood alcohol level, when extenuatmg, or otherwise strong
record or reputation—as defense concessions. The defense
must not be relieved of its responsibility for placing that evi-
dence before the court through methods by which the govern-
ment can test it (authentic documents or the mouth of the
accused or defense’ ‘witnesses). It is permissible and desirable,
however, for the government to admit most of its evrdence,
thﬂough the stlbulatlon by mcorporatmg documents. pho-f
This enables the government to better prepare -its ‘casé and :
ptoperly forces the defense to acknowledge theé government’s
evidentiary posture before trial. Ensure that incorporation of
eyidence is seen to be nonexclusive, so that the defense cannot
credibly -argue to the judge that- additional :physical evidence
that the government tries to introduce at trial is a violation of
the stipulation. Most importantly. however, do not forfeit the
nmpact ofa stlpulanon by racing to the CG with a deal so fast
that the government plays into the defense’s hands and under-
cuts the purpose of a pretrial agreement: to try a case more
efficiently, while giving the accused the certamty that his or
her punishment will not exceed .an agreed max1mum

Try the Case

When a deal cannot be reached. and the difference is mater-
ial, be willing to try the case. . This means, among other
things, not altering trial preparation.so that the government is
unprepared—because of lack of available evidence or lack of
steam—to go forward. The government always should have
something to gain from a pretrial agreement: ; conyictionion a
difficult to prove charge, or a tangible saving of time, .
resources, or significant witness trauma. Uncertainty as to
outcome or lack of confidence in counsel should not carry
weight. Going forward in a close’ case, regardless of result,
si gnals to the defense that the government will not try to deal
a case at all costs; and is willing to bear the risks and | costs
assocrated with a contest when it believes the stakes warrant '
it.”

4

; Water, Pencils, and Food for Thought

Many wrmkles are pecuhar to mllltary practice. In few
civilian :jurisdictiotis do jurors take notes, and nowhere ‘do

114]n Cooke v. Orser, 12 M.J. 335 (C.M.A. 1982), the SJA made promises to the defense to obtain verification of intelligence information that had been compro-
mised. In dismissing charges for violation of due process, the COMA found that the SJA has broad discretion in court-martial matters but “it cannot be considered -
pleniary or unrestricted.” /d. at 338. The SIA, “by his own words, created a reasonable expectation in petitioner that if he satisfactorily cooperated with the com-
mand . . . there would be no court-martial.” Id. at 342. In Samples v. Vest, a Tailhook case, the COMA ruled that when “an accused honestly and reasonably
beheves that an official has promlsed him transactional 1mmumty and that official has the lawful authority to do so, then the promise is the functional eqmvalem of
a grant of immunity. Due process requires that such a promise be enforced.” , Samples v. Vest, 38 M J. 482, 487, (C.M A. 1994) (citations omitted).

1I5However, do, ‘ot short change the opportumty 1o present powerful in-person sentencmg impact evidence or aggravation by subsummg this testlmony into a stlp- I
ulation of fact. ' , . » :

I
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they address the judge as “sir,” *ma’am,” or “colonel.”: Only
inthe military is:a prosecutor resp‘onsible ‘for .ensuring that
members have sharp pencils, writing paper, full water goblets
and coffee to drink on breaks. Nothing in the Manual requires
counsel to shoulder these responsibilities. For better or worse,
they have developed mto tradrtlon

”, 5

IR T ST Care ofthe Courtroom L f“?
RLAEM R A ' it w““L.‘ LR R A PO P ; i
Keep the courtroom ¢léan, neat, and ‘orderly. Refram from'
grmmrcks regardmg placement of tables and lectern, H possi-
ble!' make’the defense ‘table face the’ members sO that the
accused is m full v:ew of the members at all tlmes

l'l.

. e Car_eofthe*Members ) o L
The ctistom m ‘some jl.ll‘lsdlctlons of provrdmg refreshments

for members 1s a bad pracuce ‘that should be stopped not $oO.

much because it 1mpovenshes tnal counsel, but’because a lme

should be. drawn between sensrbly caring for members ‘needs

and coddlmg them or appearmg to purchase their votes.r
Wh\le no one should be able to credibly claim that a member ;
sold his or: her.vote 'for.a pastry or pizza, the:specter of the:

government acting as carry-out service is bad for justice. The>
government should' provrde ‘the opportumty for members to:

order food—which aitlerk or bailiff can pick up and dehver-——

and for Wthh the members will pay. The logistics of many of

our 1nstallatrons especrally overseas, make meal breaks

lmpractrcal so members should be cared for and their needs

anuelpated Other than perhaps, a courtesy pot of coffee the '

costs of food and drinks should come out of members’ pock- .

ets. Provide the food and provrde a method of payment

Care of Court Reporters
Cengeb oo il Lo SRR

Court Teporters are: people not machmes tTheir jOb is to:i
produce an accurate record. :Chiefs are responsible for super-
vising production of the record, but again the trial counsel !
should be told-howihe or she can help out! Write down ‘and
provide to'reporters a list of namés used and any unusual *
terms, ‘spellitigs (forergn words,'medical terms), or acronyms.
Watch repdl'ters for fatlgUe and speak up on their behalf when |
a break is necessary 116" Speak clearly and at a measured
pace Intercede on behalf of reporters if defense counsel wit-.
nesses, or others attempt to direct court reporters Finally,
remind counsel that reporters cannot do two thmgs at once.

Jl\\

Ty

When counsel ask the reporter to do somethmg while on the -

record, counsel should not continue to speak, because the
reporter, hands engaged in marking or retrieving an exhibit,
cannot balance the mask while accomplishing the task.117

sl o it prld e e

Although a chref normally is; attuned to. the responsibilitjes. .

of supervising trial counsel, he or she ofien feels less equipped

P — ot )
ER A SO IS i) v i o LI ¥

to supervise court reporters.* The chief, not' "the judge or the
chief legal NCO, is their: supervisor. ‘Therefore, the chief must
enforce’ their’ standards and ensure that ‘they remain account-
able for their work product and performance as soldiers. Do’
not ‘pérmit reporters to benefit or suffer from the assumption
or percepuon that they - are free from supervision.

Deating with Deense Counsel and Procedural Ievtatons |

i Pick Your Battles . |
In _an -ideal world, procedural mechanisms-such as local.
rules of court, would be applied as aggressively. against the
defense, as they .are against the government.’ They never will:
be, however, because the stakes—liberty, stigma—are much:
higher for the defense, and the :Sixth Amendment limits a.
judge’s ability to restrict the defense’s presentation of its-case:-
Trial counsel should not be shy about insisting on equal treat-
ment-‘and on defense compliance wrth local ‘fules; but also
should realize: that mechanical apphcatlon of ‘rules govemmg
|ssues—such as, service of motions$ or ‘forum selectlon—may
yreld a short-term victory with the' need to’ retry ‘the” case’
later.!18 Chiefs can ‘help fight these’ battle s for their counsel—
enablmg them to remain focused on substance—but they also
need to restrain.counsel when' strrdent assertion of procedural
noncomphance mrght produce reversrble error. The more,
likely result is that the defense will be permitted to call its wit- |
ness or have its enlisted panel, and the only long-term effect .
will be on the defense counsel’s reputation.
o oot
' Scrupuiously Honor the TDS
‘ [EEREE S e
-It is in.the mterests of justlce, and therefore the govern-:.
ment'’s interests, for the Trial Defense Service (TDS) to thrive.:
The combination of -a:vigorous TDS and the MRE is the best-
guarantee of falr treatment of accused soldlers N

[ i P

RS .

T hIS is‘in the govemment s best mterests because of the fol-‘
lowmg reasons: FRNTTIRE N

Vi
I

o NsRigh

Soldiers have the same Sixth Amendment right to indepen-
dent defense as civilians, lnterference with that right is a most
serious constitutional violation. The credibility of the system
is enhanced when the govemment wins a fair ﬁght

It Is an Important So]drerServnce Cod
The Army, :offers an mdependent defense service free of ]

charge to soldiers. facing courts-thartial and other adversary

proceedings:: -As fellow officers and soldiers, prosecutors

should ensure a healthy defense establishment. Part of the

R SR

I ldln one CONUS Junsdxctlon d court reporter needmg a break literally rmses a “red ﬂag, s anchbred ul balsa wood, vvh‘ic‘h‘is r‘noved,to a positlon of vis'ibi‘lit'ryfto the .

[l
tnal counsel when a break 1s het‘;essary .
i ! oL [N PR I PR

iy Although o trend away frorn using closed mask reporting has developed the majority of reporters continue to use masks’ Even reporters who do not use masks
must be approached with considération of their multiple responsibilities, most ¢ritically the accurate tracking of exhibits.” '

118 Unitéd States v. Sumrerset; 37 M. 695 (A.C.M.R.'1993), thé military Judge ‘enforced the'local fule that normnlly required five- days notice for' enllsted pan-
els. The ACMR found that the judge's failure to balance the cost to the government “place[d] form over substance” and it set aside the findings.
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Army’s covenant with its soldiers is that it ‘will provide them a

free, competent defense to'any court—martral charges e
[

It Recluces Opportumtres for Ctvnllan Counsel

,H“, ‘;‘7,

The“ gbVerhment should be ofﬁcrally neutral on whether
crvrltan (ir milttary counsel are lnvolved in a case and must
not unde cut A’ soldier's ght 1o hire crvrllan counsel. Howev-
er, c1v1han counsel do incur, as well as benefit from, proce-
dural and logrstlca] problems that mtlltary counsel cannot
lmpose."9 They often receive concessions, such as liberal
delays1 that mrlttary counsel do not. win as easily.!20 -Not all
crvrhan counsel .are more challengmg adversaries; some bring
a wealth of skill and experience, others practice at the margins
and are iheffective and ill-prepared. But, to the extent that the
govemment should care dbout soldiers: wasting their money
on cMhans when theythave the opportunity to receive legal
advice for free
dectsrons by Tegmmate]y bolstenng TDS s status. A'corollary
function

counsdl whe they are domg battle with civrhans When deal-

ing wi h‘l a procrastlnatmg civilian, the chtef may have to’

beco e mor aclwely tnv01ved in the docketmg of a case.or
pressi g the gqvernmept s position for a prompt Article, 32
invest g
functmn by Edvrsmg counsel to (1) not be intimidated by

cmha ‘coupsel espectally the presumably esteemed and
experte ced nes; 2) remam focused on: the substance of the
case, an not to be drawn'into personal battles with imperious

or 1ll-prepared cwlhans and (3) always protect the record. 2!

‘The TDS’ 5 presumed independence and competence should

free it rfrom **undue deference by trial judges. As the ACMR:
observed in ‘1985 “The [military] trial defense bar has struc--

turally. and admlmstranvely become an independent entity.
This eveloprnent

sarial/ofe. ”lTZ | B P
) l ! i ' .
Supportmg TDS means nothing more than followmg the

rules, tncludmg disclosure obligations, and not taking any . .

action to undercut the legitimate concerns raised by the

defense by, for example, granting concessions to civilian

counsel (free use of office space and facilities, and greater

the government can redute the need for these’

of the| ¢hief is to intercede on behalf of his or her

ton, The chief also can fulfill ap.important coachmg;

Jhas transformed an excessively pater- ..
nallsuc bystem for httgaung criminal cases into a tru]y adver-- .

access to decision makers) that ‘may srgnal to soldiers an
appearance of preference persuasrveness or access that TDS
counsel do not enjoy. Because a soldier’s Sixth- Amendment
right to counsel is inviolate, the' government should not be
seen to be trying to place civilian counsel “out of business” in
the sense that the JAG Corps has taken on commercial tax
preparers. Soldiers have the right to spend their money or to
hedge their bets If any pressure is to be placed on civilian
counsel, it will be produced by a vrgorous. well-prepared,
responswe, and mdependent TDS.

t 4
i

i

& Personahttes ‘ o
e : o Tl

-~The chief should take the lead in keepmg mdmdual person-
alities from affecting governmental-TDS relations. The chief
can set a tone that is neither unduly confrontational nor
improperly familiar. Although a social divorce from fellow
officers is unnecessary, the chief must help his or her counsel
remam sensitive to appearances, including the public appear-
ance of familiarity (going to, Jun'ch on the date of trial, con-
sprcuously lounging in each other s offices, and fratemrzmg
on duty) that undercuts -the TDS's. appearance of indepen-
dence. i :

Posttnal Functlonal Responsrbrhtles

“It is whlle the case is.at the convemng authonty leve] that
the accused stands the greatest chance of being relieved from
the consequences of a harsh finding or a severe sentence "3

Because most trlal counsel do not develop expenence han—
dling posttrial matters, most chiefs of j justice, other than thosc
who have served as.defense counsel, have little experience in
the posttrial arena. Consequently, chiefs must become famil-
iar with the rules governing the posttrial thicket, and recog-

" nize the courts’ emphasis on the posttrial stage 4s the period i in

which the accused enjoys the greatest chance’ for relief.. The

chief must take the lead in helping the SJA and convening

- »"authonty negotiate the legal and procedural hurdles associated
'with moving a case from sentencing to final action while pre-

serving the rights of the accused.. The chief must know
enough about production, assembly, and shipment of records

. of trial to supervise these stages effectively. And, as always,

this must be accomplished in a timely manner. -:Although a

) . E Fo [ i St L

“9C1vrhan defense counse) are more able to plead a crowded docket or previously made vacation plans as excuses for long, judicially-sanctioned delays which are, -

[
|mMany

at times, rretexts for clients to accumulate enough paychecks to pay ntromey fees

oa

have iong-standmg relationships with them. * As' Colonel Wicner has observed,*'An older lawyer is ‘allowed much more freedom, partrculu.rly when he is well

known to the court in question.” Wiener, supra note 85, at 14.

judges utdulge civilian counsel for a number of rcasons, lncludmg that they are less subject o the stncu.lres df the rmhtary system and that many judgcc ;

121 Somie’ crvrlm.ns especially those who practice infrequently in military courts or those who are pnmanly hcensed m othermnons such as Panama, commtt tnnta-

lmng”pr w

the dull

Ll S K e
'”Sef Umted State: v. Means, 20 MJ. 522, 528 (A.C.M.R. 1985).

#rrors of which trial counsel are tempted to take advantage. Chiefs should advise counsel to restrain themselves in such circumstances and take
rrspohsrl: le, “long view” of the case so that the conviction that counsel obtains “sticks™ on appeal.

123 Umted States v Dorsey, 30 M.J. 1156 (A.C.M.R. 1990) (quoting United States v. Wilson, 26 C M R, 3 6 (C M.A, 1958))
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case no longer is presumptively prgjudiced when it takes more ¢umbersome, detailed (and rarely, read) PTRs in favor of a
than ninety. days, for Astt;giaﬂl‘propessing,!zﬁ,yir;ually,pvgrij concise treatment that triggers the posttrial process and
Gase should be packaged and enroute to the Clerk of Court’s increases the burden and opportunity for the defense to take

office before three months elapse351 /. i 1 1 uns g i charge of .the process of presenting postirial materials to the
L s - - B convening authority.!?® Do not, however, be sloppy or hasty.

Y Deferment of Confinémens /" Though comparatively little information is required, that
R e U which,is required is important. Failure to, for example, accu-
' "The defenise will Gomohly seck & deferment of confine.  fately reflect the accused’s service record, medals, and awards
ment, especiaily in casés involving officers or senior NCOs can constitute plain error, 30 © T ST
convicted of nonv‘i'é)’]eryi't"érimés."f;Wlll’l"]g",thc‘,bﬁ'l\:dén‘is qn'lth'q o b BNl 1105 Disipline -0 e nD
defense26 and difficult to meet, deferments differ from many' Lot o i ”for‘e, DRECHINE et e,
other actions in that the conyening authority’s rationale must I The ‘defense has ted' day§'from 'receipt of thé ‘Authenticated
be stated in the defem_xent action. ‘This requires the chief to record and PTR to'submit clemency mattérs: “Exténsionsy
ensure that enough. evidence, is gathered (o :support. the,con- allowed for-up to twenty days (for a'total of thirty days after
vening authority's decision so that a sound written,response.  service) should be liberally granted, niotwithstatiding the Man<:
can be generated: 1?7, vighot oo =) saot e ual’s.requirement of “good cause.!'3! The government should

L R I 2 1) NN (RIS TORNN s L LR Lt TR HF ST T P U LR T be prepared. fo take action on the submission deadline:;iThe,

v . Enforce PIR Discipling, ... - .., ;. government faces a dilemma when, on day thirty, the defense-

e e e el il e s e mierie has not submitted its matters. The SJA..may present the case,

As'soon as a record is authénficated, a posttrial recommen- for action, possibly prompting a return for-new review and
dation Ehéuld‘ be served on'the défense and the accused.’ The”  action by the aternalistic appellate courts, or wait a reason-
chief should direct the prepatation’of the document, for 'the able period o "time for the ;matters, .noting in the materials’
SJA’s signatute, from a flexible (émplate. A well-supérvised’  (dhd in a‘Tiemo For the processing-time counters) that the'
legal clerk should be able to assemble a draft PTR, because it’  dely results ¥rom the defense’s request for additional tinte,
is only required to address, in nearly summary fashion, the which you shotild insist be put in writing, 'De riot consider the
following: findings and sentence, a summary of the accused’s thirtyotays to'be an‘arbitrary'cut-off, when ah appdintmént-
record, a statement about pretrial restraint, whether there was with the:convening' authority 'is not scheduled until some time'
a pretrial 'agreément and its termis' and limitations, and ‘@ spe- after day thirty. ‘If,! foriexample, ddy thirty expires on a Mon-.
cific recommendation regarding the sentenée.128 *The PTR ' day: and.the appointment is on'a Thursday, items submitted :
should be drafted in-advance; so that it can be served as soon ' betweenMonday and Thursday should be included in the sub--,
as the judge authenticates the record. There is no reason to mission to the G J32. ., : L L
include inforniation 'Gther than'those itéms required by R.C.M. C -
1106. Thisiwas one of the more radical changes when' the t This is an area in.which undue focus on processing time can ‘
Manual was'revised in 1984, :deleting the requirement for the: result in short-term “good .numbers’ but:the need to ‘do the:

oo mpacond tann dbal st 0 oy S Sty g e i ] AT P el s

R L N e E I T L B L e L E E TR L O L R 2 B TR Y HE 0T 1 I Lol S ROV W A R TV R T EE 3 R R AR
124In Dunlap v, Convening Authority, 48 CM.R..751 (C.M.A. 1974), the COMA held that, in the case of a continuously, jncarcerated accused, g presumption of
prejudice arises when final action has not been taken within 90 days of the end of trial.” Now the courts will tést fof prejudice, but efficient posttrial processing’
avoids opening the'door 1o defense petitions 'for rélief.” See United States v. Clevidence, 4 M.J/17 (C.M.A:11982) (rejecting rigid fule and ‘suggesting “prejudice”
as test, but setting aside findings because of “the evil of inordinate, unéxplained (posttrial] delay”); United States v. Banks, 7 M.J. 92 (C.M.A. 1976); United States,
v. Wiles 30 M.J.. 1097 (N.M.C.M.R..1989).. Sheer sclf-interest should motjvate criminal law divisions to move cases expeditiously after trial. The Corps’ emphasis
on processing’li,ti:lc sterms in large ‘)’gﬁmflljom instanscs of egregious, un‘q;plz!xi?ct'l‘ delays., . . ..o, [ RTPTT T TP o e

ISR I

125 Although 90 days no longer runs the serious risk of dismissal, it generates letters from the Clerk of Court's -office, with E'Qpies liberally fumished, providing 1

! o RIS 33 TR FR R

another reason tp keep a case moving.! . ... ., e inoons Sing el Lo LD
126 NERREIENP S T TR LR wmg_‘ﬂr';'-r": L ”éd' Fnilie o, o, AT b BT L S N R AR S

“The accused shall have the Burden 1o show that ¢ intérests of the accused and the community in release dutweigh the community’s interests in confinement.”
MCM,:supra.nate 10, RCM. 1I01)(3). ! Lot Fitirn e i) B T L I T A T N L S R )

127 See Longhofer v. Hilbert, 23 M.J. 755 (A.C.M.R. 1986); United States v. Sloan, 35 M.J. 4 (CM.A. 1992). The Manual provides a nonexclusive list of factors
that the convening authority “may consider” in acting on the deferment request, including probability of flight, commission of other offenses; obstruction of Justice
or witness intimidation, offenses of which convicted, accused’s character, family, record, and the unit’s need for him. All actions on deferment must be in writing
and part of the record of trial. See MCM, supra note 10, R.C.M. 1101{c)(3).

128MCM, 'supra note 10, R.CM, 1106(d)}(3)01 161 i+o1mwn 2 aind eodbe ov b eloomirsig e psin b by sl 0 ae i Jonp o oty il 0!
eust s T adans s e e sl g B S P RINEL I
129The substance of paragraph 85c, in the 1969 Manual, was deleted. Under the 1969 Manual, posttrial reviews could be many pages long, requiring significant
trial counsel time to draft the dogyment and indulging the fiction that convening aothorities;nead them carefully. The new procedure presents a summary, realizing
that the convening apthority may consult the record itself, it.contemplates;arl supplementation of the written materials by the SJA, See id. R.C.M. 1106, discus-..;

o,

sion; RICM. 1105." Pt e

|30‘U|‘1‘ited States v, Demerse, 37 M.J. 48_8»(1%93). ,Failurg ta address accused’s awards fl;qpl Vietnam service was plain error because of importance of the service. |
Bat se¢ United States v,McKinnon.'SB‘M.lI‘.i 67 (A.C‘.M.R: 1693), in'Whicyh f;iilun[:,'t’é address 15 years’ worth of service was not plain error, jn pah’} ecause of the |
L G 9. [ PRI TS BN RS R e COF L e e

P TS R it S T "ty
defense’s failure 10 rafse the issue, 1741 A

I ERNEE A T RN R B ST L I TS A ST ORI L : ob ldienne e e

131*The convening authority may, for good cause, extend the period in which comments may be submitted for up to 20 additional days.” MCM, supra nofe 10,
R.C.M. 1106(f)(6). Nearly anything constitutes good cause, and the standard defense boilerplate (“time to assémble clemency matters”) should be indulged hre™

132A staff judge advocate who discourages submissicns to thé convening authority aftef the thitty“day time Timit blf ptibr to action creates néédless Hitigation‘and
risks a remand from this court.” United States v. Sosebee, 35 M.J. 892 (A.C.M.R. 1992).
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work twice. Recently, the ACMR réminded the government
that “it is the staff judge advocate and the convening authority
that are ultimately responsible for ‘cleaning up the battle-
field’” when defense counsel are lazy or incompetent in meet-
ing posttrial deadlines.!3? This counsels caution for chiefs and
SJAs. Even when thc defense fails to submit 1105 matters, or
submits ummagmatrve, routme matters in srgmt‘ cant cases,
the government is. oblrged to protect the accused’s interests
and ensure that the convening authomy considers any infor-
mation that mlght benefit the accused The courts have
emphasrzed that the posttrlal clemency stage might be the
accused’s best and’ m0st realistic hope for sentence relief.!34
This fact, coupled ‘With the appellate courts tendency to hold
the government strictly liable for even the defects of defense
counsel, means that chiefs should'do all that they can to
ensure that the record reflects the efforts made to present all
potentially favorable information to the convening authority
before action. , v

i . ' o b Tevry s

Do Not Include Informanon Not Requzred

Resrst any: tcmptatron to mc]ude gratu1tous mformatlon in
the PTR. Do not make direct reference to the soldier’s race or
sex.135: Stick to the Manual’s requirements and do not embror-
der them. o IR

Be Careful About New Matters in the Addendum

After the time has elapsed for submission of clemency
materials, the SJA may supplement the PTR with an {*adden-

dum,” addressed to the convening authorjty, which summa-
recommends to the.

rizes the. dcfense submissions and .
convening authonty what, if any, relief to grant fo, the
accused 136, If the defense submissions arguably raise a legal
error, the SJA must address it in the addendum, even if only

“a statement of agrcement or dlsagreement with the matters.
ralsed An analy51s by the staffJudge advocate is not

requrred ECS i} the material in the addendum lsi considéred

new material, the govemment must serve anew the addendum

on the defense, which again has an Opportunity to respond.!38

Normally no reason exrsts to respond to the defense asser-
+ - R Vol ISR . i

tions, unless they are unusually complex or facially valid, or
the issue has been well-briefed by trial counsel and may  be
included in the PTR to-give a boost to govemment appellate
attomeys who will handle the case. -

The govemment must not be 50 ﬁxated on processing that it
does not, where appropriate, raise new matters in the adden-
dum (the time for additional defense response is not
deductible from the processing time clock). The government
should not, however, feel that it must rebut every defense
assertion, causing the government to squander resources on
marginal issues. The government should fight any tendency
to: circumvent: the rule by (1) not responding to the defense
submission in writing, doing so orally when the case is pre-
sented to the CG; (2) ignoring it all together; or (3) mention-
ing it, but aggressively claiming it is not a new matter. All are
bad ideas. At this stage the case is virtually over. Do not risk
introducing error.. If a “new matter” needs to be raised, raise it
and serve the defense Losing a few days at this stage better
serves the system and the interests of justice than miscasting
the matenal and having to endure a rehearing or being forced
to start the posttrial process anew. .

What About a Meeting with the CG?

Convenmg authorities routinely receive requests for posttri-
al meetings with accused soldiers and, more commonly,
spouses and parents. - There is no requrrement for the CG to
ever meet with anyone. One danger in meeting with one’
aggrieved party is the difficulty in denying later réquests.
Choosing to'meet one party does not in any sense bind the CG
to meet anyone later, it simply sets the sort of precedentithat:
later unhappy individuals will argue to IGs and congressmen.:
While the better practice is to deny- all such requests and for
the parties to meet with the SJA, the decision rests solely with
the CG. The chief and SJA simply owe the CG their best
advice, who may consciously choose to create a precedent that
he or she may later break:: The CG should never meet with'
anyone regarding the case without the SJA or chief being pre--
sent. -The CG should be briefed on not committing to any-
thing other than careful consideration of what the party says.:

I » Lol a2 . o

1% United States v. ‘Carmack 37 MJ 765 (A. CMR. 993). “Defens¢ counsel's failure to submit anticipated letters or to request delay pursuant to R.C.M.

1106(fXS) constituted ineffective assistance of counsel. - “There is nothing else the convening authority or staff judge advocate could have done .

. to ensure ade-

quate representation,” the court noted. “They are stuck and ‘left holdmg the bag.”™ Nonetheless |t set asrde the action and retumed 1t for a new recommendauon
and acuon .

R Cee ST ST E TR

“In another case, the ACMR found some* H)om for convemng authonty ﬂexlblhty when the defense failed to submit 1105 matters on time and submmed them
after the convemng authority took action, but before the record:was shipped. - In this instance, the ACMR found that the convening authority could consider the
matters “with a view towards recalling and modifying his earlier action if the action had not been published, or if the nccused had not been officially notified, or if
the record of tnal had not been forwarded ” Umted Stmes v.;Maners, 37, M J. 966 967-68 (A.CM.R. 1993).

134 See United States v: Boatner, 43 C.M. R 216 (|97l) Unlted States V. Stephenson 33 MJ. 79, 83 (C.M.A. 1991).

135 In one case, the COMA noted lhat a “Racml/ethmc Identrﬁer" was added ) the result of trial, which was part of the record that accompanied the PTR to the con-
vening authority. “We have prevrously eondcmned inclusion of such matters in court-martial records . . .. We reiterate our position that the race or ethnic group of -
the accused has no bearing on military justice and shall not be referenced in official documents pcrtammg thereto " United States v. Brice, 33 MJ. 176 (CM.A.
1991) (summary disposition). . The COMA condemned references to sex as well as race in the PTR, in United States v. Brannon, 33 M.J. 179 (C.M.A. 1991) (sum-
mary disposition). See also United States v. Johnson, 33 M.J. 1017 (A.C.M.R. 1991) (memorandum opinion). The Manual permits the SJA to include “any addi-
tional matters deemed appropriate by the staff judge advocate,” including “matters outside the record.” MCM, supra note 10, R.C.M. 1106(d)(5). This does not
grant license to gratuitous discussion of the sex or race of the accused.

136 MCM, .rupm note 10, R.C.M. 1106(fX7).
'37Umtcd Stntcs v. Wllhams-Oatman 338 M J. 602 (A C M R |993)

138 United States v. Godfrey. 36 M.J. 629 (A C.M. R 1992), reh gdemed 38 M J. 168 (C M. A l993) Unlted States v. Nomtent 34 M .l 224 (C M A l992) Unlt-
ed States v. Narine, 14 M.J. 55(C.M.A, 1982). .« - i: NS
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‘A memorandum of the meeting: should be kept.: The conven- A I Analyze Other Factors D o

ing -authority who takes final action ion the case should be \»;i R choaad e ke
briefed if it is not the same CG, so-that a record exists of the Look at any factors peculiar tb the case, mcludmg coopera-
. convening authority’s having considered:the information tion with authorities aiid restitution.’ Restrtutron for example,
raised at the meeting, if it is not included in the 1105 matters. should be funher ana]yzed to detemune whcther it was vo]un-
This .information .is independent of the material submitted tary, and whether it could have been made before trial but was
under R.C.M. 1105, unless the defense efoeSSIY asks the CG held until after trial to see whether it was necessary—that is,

to consrder it o Pree whether the ‘a¢cused beat a deal or received 4 fin€ with contin-
¢ oy v - “ R PR EPCE L

e Develo. P‘ S . dB P o gent confi nement. Fmancral obligations should be considered,

’ ‘ ‘ f ' Ae;ve op 4 C?"cép ¢ R:S;; oo e as military communities may be more amenable to financial

“' r e \ s}essmgl e ncy q S” ﬂl e clemency than a reductron in confmement However the

oo W X v mere exlstence of heavy ﬁnancral obllgatlons should not merrt

. Not all clemency requests deserve equal wéi ht thou h all
must be ramalyzedy Tchle convening au(zhorrty wgrll in cf.rtam rnordmate weight, espe crally when the obligations are,a result
of an irresponsible or extravagant Irfestyle '

predictablé ‘instances, ‘grant some clemency..' Importantly, ‘ ‘
c}lemency‘.should be granted when the_’hccuse.d_is s_hov»vnto{ ‘ N " Listen to the Trial Counsel .
have ¢ooperated with ‘'the’ government 'in ﬂovrdmg informa- AT ‘
tion ‘or {estimony for whrch the accused as not prevrously

e

Counsel can, of course, be “too close” to a case, and therr

bargaified. A soldier who provides posttrral assistance that recommendations have to be distilled, for their understandable
feads to'the ‘apprehension or convictioh of another soldier biases. The chief should talk to the counsel when clemency is
hould be helped. This has two srgmﬁcant benefits: (i) it being considered, however, because the;trial . counsel, as the
sends a signal to the soldier that it is “worth” helping the gov- government representative closest to the case; may provide
ernment and that his cooperation, though often self-serving, flavor and background not evident from ‘the record of. tridl or

was a step toward rehabilitation; and (2) it te]ls the defense
commumty that soldiers are likely to be helped when they

the defense’s submission. bt

cooperate If clemency is commonly granted under these cir-, - Consider Nontraditional Clemehcy '+ 1 4"
cumstances, then the government can-negotiate candrdly wnh
defense counsel (“clemency is routinely granted”) without - An accused'may request, for example, that rather than
appearing to make-a. promise. that;could be considered sub.  reducing jailtime, the convéning authority support the accused
rosa, or Wthh would subject the same accused to impeach- being ‘placed in Track III residential treatment for alcoholism.
ment -at ‘trial -for having bargained with the government for Althotigh this request may be a subterfuge to avoid confine-
posttrial testrmony ST Srathbefoe s e ment'for a period, it may ‘make sense, ngen that the éovern-
L ENER LR ' ment is cominfitted to helping return the convicted soldier to’
rinle D° NO‘ G“’c D°“ble Credlt R LI society in the best shape possible. 'Granting such clemency—:

! i“e’fi‘l'ri:!,f. Lt CLoay
 Submissions may validly state a host of compassronate fac-
tors, -from the. impdct on family members to the predictable,
indelible stain .of a federal conviction. The defense may raise
anything, so reasserting facts'and arguments advanced at trial :
is-not improper.: However, the GG has no. obligation to give: N Consider Any thmg Tha ‘ the De fense Submr ts
these arguments new or additional weight when they were
heard and presumably considered by the sentencing authority.
Additionally, the CG' may have considered some of these fac- : -
tors—pleading guilty,’ the savings of resources in warvmg cer-
tain rights—in approviilg a sentence cap as part of a pretnal
agreement. That the matters were raised at trial should not in
all instances be drsposrtrve The government must recognize * :
that such a creaturé as’a disparaté ‘sentence exists, and it
should be willing to corréct anomalies when they occur..

or supportmg 'such a request when the convemng authorrty
lacks the authorrty to actual]y enforce such a transfer—hel 5.
the soldrer and can be consistent wrth the broad pnncrples of
drscrpllne that grrd the sentencing. process ' y ‘.

i

Do not be stingy in interpreting the requirement that the CG-
' consider - clemency submissions. The COMA: made clear that:
Article 60's authorization for the atcused to “‘submit-: =i mat-

- than R.C.M, . 1105(b)’s .authorization fo submit ‘‘any written
K matters.” In any event; the UCMJ—as legrslatron-———rs superi~
v or to'the Manual—a regulatory creatron—and the broader lan-
" guage of Article 60 provideés beétfer protection to the accused.

ters for consideration by the convening authority” is broader

Consider the Forum ¢+ 7731 5 v L Therefore, unconventional defense submissions, such as:
videotapes, should be presented to the CG, for consideration.

~“Soime convemng authontres are less’ lrkely to distirb ﬁnd- '

Ve

mgs and senfences of pane]s—as opposed to those from mrh- . the chief should make sure that someone does 50, guarantee-
tary, judges—on the theory that the panels best. reﬂect the . ing that an accurate synopsrs can be provrded to the convemng
sense of the commumty T as o e L authorrty 139° e L R

iy AR RN 51 Poovy e BT [ISIES oo B ‘ L P A S

RSN AN [

PO bmrer e s R

1391n United States v. Davis, 33 MJ. 13, 15 (C.M.A. 1991), the COMA held that Article 60's broad language “mclude[s] almost any item,” so that the convening

g Although the'CG is tiot required to watch’ all or part of them.

authority should consider “anything which an accused sends.” Rule for Courts-Martial 1105's limitation to “written” inatters “clearly #'inconsistent with Article °

60 and the legislative history of the article.” Id. at 16. There are logical limits to the extent to which the defense can burden the CG in “considering™ material. See,
eg, United States v. Lester, 35 M.J..657 (A.F.C.M,R: 1992) (convening authority wds not fequired to obtain and read a book mentluned rn lIOS submrssron thrs
opinion was published in the advance sheets and then withdrawn from the bound volume, but its teaching point remains valid). . LA S
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Respond 1o Assemons of Legal Error - y

The addendum must address assertions of legal error by the
defense. - Addressing the error‘does not mean generatmg a
comprehenswe brief to answer the defense assertion. ! It-does
mean raising it to the convening authority's attention and

advising the convening authority about the merits of the

clmm.l4° The purpose of thése rules is not only maximum
due process for the accused, but correcting “errors at the low-
est level of review,”141:2 The Wwisest course is to address any

assértions of legal error raised by the defense, even those.

raised after service of the PTR; before the convening authority
takes final action.142

Ensure That the Convemng Authortty

! Cons:ders A[l Mazters Submrtted v

The requrrement that the convening authonty cons1der any-
thing submitted does-not meéan that an accused may require
that the CG read or view endless submissions. The chief
should sift all of the material for the SJA—who'may summa-
rize the contents—so that the SJA can accurately represent the
contents to the CG, who may seek more information if so
desired. - The COMA has emphasized that “‘consideration’ of
a videotape does not mean that a convening authority has to
view it'minute-by-painful minute’ or that the convening
authority must “read every word on every page” of: a-long
document;143 an accused may not force the CG to watch The

Court-Martial of Private Eddie Slovik or to read The Red:
Badge of Courage.- Chiefs must ensure that SJAs are meticu-

lous and even-handed in presenting clemency matters, includ-
ing recommendations from the sentencing authority.!¥ The
record should reflect ‘that the convening authority considered
everything that the defense submitted, which can be accom-
plished in a number of ways: (1) the CG can initial docu-
ments with a notation such as “noted” or “considered”; (2) the

addendum can list all of the defense submissions as enclo-:
sures; and (3) an additional memorandum can be prepared for:

the CG's signature, stating that “I have considered” the fol-

lowing items in makmg my decnsron regardmg ﬁndmgs and?

sentence. 145 : g

14OMCM, supra note 10, R.C.M. 1105(b)(1), (©)(1); 1106(d)(4) ((7).
14 UmtedStatesv Hill, 27M.l 294.95 (CMA 1988). ' '

ity

l42 Although the error may be tested for prejudme, “in most mstances. fa:lure of the staff Judge advocate .

by R.C.M. 1106(d) will be prejudicial and will require remand.” Id. at 296.

Know How to Shtp a Recard 5 -

No one graduates from law school knowmg how to write a
promulgating order, assemble d record of trJal or package it to
the Clerk of Court’s satisfaction. ‘The chiéf of j justice, howev-
er, must know how to'do all of this' weH enough to exercise
sufficient supervision’——and to assist’ when necessary—to
ensure that it is accomplished properly. Sources include the
Manual, AR 27-10, the Clerk’s Notes in The Army Lawyer“"
and the periodically published Clerk of Court’s Notes on Post-
trial Processing that provide almost literal page by- page
instructions on assembling records. 146 '

The Processing Time Treadmill

o “An mcompetent attomey candelaya’
b trial for rionths or years. Acampetent’ b
! attorney can delay one even longer 147 :;,g '

Nothmg captures the attention of supervrsory Judge advo-
cates—or unites pracncmg trial counsel in resentment>—than’
the “flash reports” on military justicé processing tinie. The
processing ‘time “standings”—originally designed o ensure
that no €ases violated the ninety-day “Dunlap Rule”148 ~—have
become, ‘in many quarters, arbiters -of the efficiéncy of mili-
tary justice operations and, to many, a misleadifig measure of
the quality of justice dispensed. - While many good reasons'
exist to move cases swiftly-—especially in the mobile, draw-
down Ammy, and especially overseas—a chief of justice needs
to manage processing time ‘adeptly and honestly, while ensur-
ing that cases are tried well and that counsel and criminal law
NCOs do not place disproportionate emphasis ori slashing
processing time. )
Place Processmg Tlme in Context Why It ls Important

[

1,“ H

2 “Jusnce Delayed
"The longer a case takes to go o tnal the more that can go
wrong: memories fade; witnesses disappear, PCS, die, or
change their minds; evidence is lost or mishandled; a danger- -

. to prepare a recommendation with the contents required

143 Davis, 33 M.). at 16. “[W]e believe that Congress intended to rely'on the good faith of the convemng authonty in decrdmg how detahed hls cbnsrderatlon ‘

should be.” 1d.

144 An expected change to the Manual will require the SJA to mform the convening authority of any clemency recommendation made by the sentencing authority,
unless the defense expressly requests to the contrary. ‘Previously the Rules left this responsibility to the defense (R.C.M. 1106(d)(3)), but the proposed change
would codify case law which has found plain error when the govemment has failed to call these recommendations to the convemng authority’s attenuon Umted
States \ Clear, 34 M ]' l29 (C MA. 1992) ‘ . :

e PR RIS : .
MsUmted Smtee v. Hallums, 26 M.). 838 (A C. M R. I988), Umted Smtes v. Crmg. 28 MJ 321 (C.M.A. l989) s RS , s
146 There are mynad ways fo errin prepanng a record of tnal mcludmg fmhng to ensure that the ongmal record contains all ongmal documents. mcludmg proof of
service of the record and PTR on the accused, and forwarding all excess leave papers and orders transferring the accused to another jurisdiction. When in doubt,”

call ahead to the Cler)k s office; they are, wrlhng to provide guidance by phone. especrally when the questroner has done some initial spade ‘work in attempting to
resolve the issue. . e . b
I41Evelle J. Younger, quoted in S. BenrMaAN, THE LAWYER JOKE BOox 127 (199]).

148 Dunlap v. Convening Authority, 48 CM.R. 751 (CM.A. 1074).
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ous soldier remains free.. These are some of the reasons that
contribute to the belief that justice delayed is justice denied—
not only to an accused whose fate hangs in the balance, but to
society .and the military community, which have an:interest in
sanctioning the guilty and in returning: a not-guilty soldier to
duty. Speedy justice enables the innocent accused to move
on. Conversely, as. time passes, and the nexus between the
conduct and the sanction becomes more attenuated, the equi-
ties, tend fo shift in favor for the . guilty accused.. The chief
must_ ensure that counsel. focus with sufficient intensity on a
case at an early stage and .maintain that. mtensrty by not lettmg
a case languish. o ‘ ; :

Reduce the Pressure for Bad Deals

While commanders are interested in discipline in the broad,
theoretical sense, they generally are most interested in disci-
plining the particular soldier facing charges,., As a case begins
to age and the accused (who is flagged and normally not per-
forming .his; official duties) continues to take up. space that
could be_filled by a productive soldier;and requires special
care (ttme,‘pff to trayel to defense counsel’s office, ynit wit-
nesses (o Article: 32s,.39(a) sessions), the commander
becomes less iinterested jn a particular disposition of the case:
and,most interested in its completion.- His focus is discipline:
“flash-to-bang,” . not:the JAG Corps’ processing time arith-
metic. This motivates some commanders to support disposi-
tions .that they would otherwise reject: ,less time-in
confinement, chapter 10s. . The command and the interests of
discipline, then, are served by speedy processing of cases. An
accused should not receive a wmdfall because .of the govem-‘
ment’s inefficiency, . i ce G

Someone Is Keepin g Score‘49
AR EOE R U TS 1A S

The JAG Corps, for better or worse, keeps track of process-
ing time with excruciating detail.- .Jf not the chief, then the
chief’s superiors will be rated, in part, on processing time. A
busy; Jurrsdrctron should strive to be in the middle of the pack
on processing time, reflecting a general efﬁclency in getting
cases to trial. Conspicuously slow processmg time may indi<-,
cate inefficiency. Watch for an anomaly in a certain category
of processing time—such as, preferral-to-trial or action-to-dis-
patch—inspect your processes for causes, and allocate

resources to correcting systemic problems.

W lr‘

Reducmg Processmg Ttme
Lo ehraagn vy
Processmg time can be managed and reduced internally
without resorting to glmmtcks or making .concessions to the .
defense in exchange for “eating” processing time.

o i Track ‘Processmg Tlme Intemally
“The chief must have a rellab]e, easrly understood system for
tracking processing time. Several versions are present in the

JAG Corps. Select one that fits your purposes and docket size *

and use it. Whrchever system that you select. the pretrlal Sys-

T Y . B 1YL s 1

‘9“Your concern should extend ta*how well the case is tried, not merely processmg times ‘or conviction rates.” Pohcy Letter. Office of The Judge Advocate Gen- 1

-

tem should show the accused, charges, counsel, ‘and dates for
the following: earliest offense, date of discovery, preferral,
action at the special and GCM levels, Article 32 date, date that
the Article 32 report was completed, date of referrals, service
of charges on the accused, and the trial date. Jtalso should
reflect. written defense delays and should comipute raw time
and government time. Some programs can incorporate a ‘red/,
green/amber” system that rates cases depending on various,
markers.!50 A mechanism for pre-preferral tracking of srgmﬁn
cant cases should exist that ensures that cases are not lost sim-,
ply because the processing time clock;has not begun, and that
commanders do not forget to flag soldiers, . : ‘
NI T
Do Not Rushto Preferral
Do not prefer hasuly jUSl because 2 cnme has been commit-
ted. If a soldier is not in pretrial confinement, preferring
charges, before other required procedural matters, occur,
accomphshes little. However, the trial counsel must be sensis:
tive to the salutary effects of prompt preferral, including the
important perception by soldiers, victims, and the accused that
the command Teacts swrftly tocrime, : i . oo
: HJ-:"J E
Lme up Evrdence and Wlmesses Before Preferral f:
0o OB UHEUSS SR il ' SR
Wamng to prefer should not be a llcense for counsel or law
enforcement to approach the case in a leisurely manner. - It is,.
rather, an opportunity to perfect a case by reconducting inter-
views, taking exemplars, and :getting evidence to the lab;,
Consequently, on preferral, the government can: credlbly
announce that it is ready to proceed s L i PRI,
R ! EETOTEATIM nh ‘\‘.,v:\!m‘ Cr e
T Draft Charges Carefully GEE O RT
; . S DS (R T
Carefully wrntten charges drafted after a clear analysls of
the avaijlable evidence, helps focus counsel on the key issues
that the government must- prove, eliminates  unnecessary
defense motions—such as, bills of particulars——and makes for.
a better prepared case. Counsel who draft charges hastily or:
prematurelyoften are required to later amend.or. dismiss
charges that initially should have been written properly.

Identify Article 32 Investigating ~— ™
Ofﬂcer (IO) Before Preferral

The first step after preferral of a likely-GCM is appointment :
of an Article 32 officer. Counsel! should obtain a name from

- the command before preferral, so that the 10 can clear his or|

her calendar and serve notice of the Article 32 hearmg on'the
. .day of preferral, . . r ;

il . [ P i

Prepare Forwarding Indorsements so That L
Al] Are Slgned on the Day of Prcferral o

Efﬁcrent legal clerks should prepare all of these documents,
at the direction of the trial counsel, so that a case goes from

- preferral through-all levels of command ‘on the same day.
,,T"i.?l counsel should keep thecommanders—i-‘-who will be‘

s

eral, subject: Providing Prosecution Services (30 Nov. 1988) [unnumbered policy letter).

R LU [ TS 1,,’ a AN e L Do ;If’l?,/:

1
130 For example, one day from preferral through the SPCMCA would be green, two days would be amber; and three ‘days 'would be red. The markers should be dnf-
ferent for a self-contained GCM jurisdiction, as at a CONUS installation, compared to more far-flung _ll.lrl§dlClI0nS in Korea and Germany, where some travel time |
for transmitting packets to and from headquarters must be taken into consideration. @~ ' v
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asked to make forwarding recommendations—apprised of the

case as it develops to avoid any surprises in the forwarding

process. o il faia i i [P
L T T4 R S RV ]

Limit the Delay-Granting Authority of Article 32 IOs

1
i i

T N FINLS s I IS L R

" Investigating officers should be issued standard letters from
special ‘court convening -authorities that ;grant them narrow
authority to approve,; in writing, delays for a short period of
time, such as seven or ten d4ys. Require SPCMCA approval
for.longer delays. This kﬁepsflheﬁ, defense from receiving
delays informally, or from pressuring the 10, who is frequent-
ly a peer; into “gentleman’s’) delays, which escape the scruti-
ny of, the SPCMCA, the official who should be more attuned
to the need to move a case expeditiopsly.

Closely Monitor Clerks in Processing Article 32 Reporté

This is solely in the fgoyl/léi‘nmerit’s control. Article 32s
should,be summarized accounts of the proceedings. They
should take priority over mgst other duties and be produced in
amatterof days. ... SR

e s PR .
I S B . i

st

 prter Charges By n e ek

i Preferral ona Fnday onlﬁ'i‘mgéns,‘.featip g afew days befqré'
the case can progress.. Prefer early in the week and seek an
Article 32 investigation tha* same week.

Serve the Accused Within a D;cly. of Referral
" “There shoiild be no “dead time” after referral. The chief
knows when referral is coming and should be prepared to
serve immediately. When serving soldiers in remote locations
or confinement facilities, it is permissible to serve via facsimi-
le or to arrange with someone to conform a copy of the charge
sheet to reflect service of charges. o

e . “The Gdi/jcmiﬁent Is Ready"' ;
_"Be prepared to hélncs;'l'y’ seek a irial date three or five days

[ OFe -

after service of ;éferfed_"'?harges;tlef a’dispute with defense

e

about the trial date arises, seek an immediate arraignment and
an Article 39(a) session to set a trial date. There is no need to
waste time arguing with the defense over responsibility for
processing time. Afier the passage of three or five days, the
government may insist on arraignment.!5! Arraignment stops
the speedy trial clock and enables counsel to assert on the
record the government’s willingness to proceed.!S2  Once
arraignment has occurred, however, it is more difficult to
change the charges, which demonstrates in turn, the impor-
tance of carefully crafted charges at preferral.1$ - .=
R | : :

Get All Delays in Writing -

¢ ; fl L : R ; ;

" “Never agree to informal or handshake defense delays. “I'Ml
cover you with delay” is the defense counsel’s equivalent of
“the check is in the mail.” Get the defay in writing. Unless
the delay has been approved by the ‘gonvening’authqﬁty or the
military judge, do not count on_deducting it fr'orii,ei]lh’e[

Be Awaré of Both the Speedy Trial -
Clock and the-Processing Time Clock

: They are not the same thing. . That a case has good process-
ing time does.not necessarily mean that the time!will be
déductible for speedy ‘trial purposes.’ Ensure that delays are
documented 'and justified in accordance with United States v.
Carlisle!sS ‘and its progeny. Most delays will count for both,
but the speedy trial clock is by far the more important and less
forgiving!% . .

. ...  Reproduce Exhibits Rapidly .

. Counsel must understand that their responsibility extends
beyond the courtroom, They should ensure that community:
resources—such -as, the Training Aids Support: Command—
are aligned to reproduce exhibits properly and in a timely
fashion. For example, photographs should be five by seven’
inchds (never Polaroids), ideally ‘in color and, when relevant,

151 “In time of peace no person rLay, against his objection, be brought to tridl . . . in a general court-martial case within a period of five days afier service of charges

. Jor in a special coun-manialjz’within ‘a period of three days after service of charges.” UCMYJ art. 35 (1988). Strictly; the five days is really a week, because the’
date of service and the date of trjal:are excluded. See MCM, supranote 10, R.C.M. 901 discussion. .-+~ . - s : R
. o )

152MCM, supra note 10, R.C.M. 707(b)(}). The government should be ready to go when it represents that it‘is, ready, A prepared, alert, or daring defense counsel '

could take advantage of the ritual incantation “The government is ready.” ’

153See id. R.C.M. 603.

1544A1), | ., pretrial delays approved by a military judge or the convening authority shi\ll{bé'.excludcd whén determining whether the [speedy trial clock) has run.”
1d. R.CM. 707(c). This [991 change to the Manual provides a flexibility not previously present. Should the'government abuse it however, by petting convening
authority approval for specious delays, expect the appellate courts to circumscribe its scope. : . _

1334ON DAY NUMBER 1, EVERYONE ASSOCIATED WITH A CASE SHOULD KNOW-WHAT DAY WILL BE NUMBER 120 United States v. C:arlisle, 25M.I:

426, 428 (C.M.A. 1988).

156The speedy trial clock no 1onger can be calculated with total certainty. ‘Although the’ Manual requires trial within 90 days for soldiers in pretrial confinement’
(Se6 MCM, supru note 10, R.C.M. 707(d)), in 1993 the COMA ruled that the fequirement of Article 10, UCMJ, that “immediate steps shall be taken to .. . try” a
soldier in pretrial corifinément “or to dismiss the charges and release him” is paramount {o'the Manual. The UCMJ’s statutory requirement trumps the regulatory'
requirement of the R.C.M. (by which the President promulgates regulations pursuant to statute). Therefore, counsel always must be prepared to defend against an
Anticle 10 motion. The Marual provision remains valid but not controlling. The 90-day Burron speedy trial rule is dead. Although 90 days and “even longer peri-

ods of delay” are often justifiable, “[w]e happen to think that 3 months is a Tong time to tanguish in'a brig awaiting” 'tfial, and an Article 10 motion would lie
“where it is established that the Governmeni could readily have gone to trial much sooner.” United States l‘v. Kossman, 38 MJ. 258,261 (C.M.A. 1993), overruling

United States v. Burton, 44 C.MR. 166 (C.MIA. 1971).

(R v
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tulers or color charts' should be placed next to'items, 157 Many
exhtbtts can be reproduced before trial, at which point the trial
counsel can ask the judge on the record to permit substitiition
of phdtographs or other deplctlons and actually Pr°,§°ﬂt.the
substrtutes to the Judge for markmg and admtssron 158 :

cee 'y b .

Vet
o

Tum Around Errata Qurckly
Counsel need v'torealxze the srgmﬁcance of their review of
the record, but must not be consumed with editing it. Unlike
congressmen and the. Congressional Record, counsel do not
have the privilege to “revise and extend” their remarks. All
counsel discover themselves having said something they
regret or. which they could have said: better.  Better to learn
from it than to struggle with trying to alter the record. In
rev1ew1ng records, counse] should concentrate on their, argu-
ments and the srgmﬁcant parts of the trial that could have
_;unsdtcllonal impact’ eniry of pleas, return of fi indings, and
sentencing. They also should correct significant misspellings
and ensure that techmcal terms are. accurate

HEE IR ol

Momtor Court Reporters -

-*Reporters have the curse dnd advantage of holding jobs that
aré highly:quantifiable. . Set a standard of page production to’
which, reporters will be held accountable. A standard should
be flexible enough to account for- many variables, such as,
mamculate speakers, the use of i interpreters and hrghly techm-
cal testimony, A typical reporter should be able to produce{
about eight pages of testimony per hour spent typing, or about
forty record pages per day. Chiefs should monitor not only
reporters’ page productlon but also the quahty of their work.
Reporters need to"use spell check or consult counsel before
taking a guess at spellings and acronyms (as previously noted,
counsel share’ responsrbrhty for the accuracy of’ records)
Chiefs should review records and errata, watching a reporter’s!
accuracy and efficiency closely and providing extra gurdance
and training for new or, strugglmg reporters. | LT e
Tl Loiariiad
Chtefs should not, operate on a rlgld “flrst -in frrst out
basrs In consultation with the lead reporter, the chief should'
consider the number of records in process as well as the near-
term docket. It is often more efficient to bring to completion
one or several gurlty pleas before tackling a proftracted contest.

easy in the era of open-mike reporting, in which reporters are

e

ally présent for the testimony should be marginally better pre-
pared (because of ;presence in:court, anticipating: ténor :and
gaps), this is outweighed by the efficiency (and, collaterally,
team- bu1ldmg) forced by tape sharing and shnft work in court.
LS ST I 8 IILTI T T I
Pre-Posmon Posttrial Revrews
BRI DR I I RS PR SOV S E T R PRI T
Explou the lag trme between the'end of trial’ and authenuca- '
tion by the military judge. Dtmng this time, a draft’ PTR-
should be ‘prepared and staffed so that the SJA can ‘sign it‘on
authentication.': The information required for the P'I'R——result
of trial, backgrourd data’on the accused—will not t:hange
betweén the end of trial and ‘uthentication. - The' only matter
to alter will be the cleriericy recommendation, if any, ‘and this
is more likely to be included'in the addendum than in the PTR
itself.

i _“‘,,(,u.

. N I o1 [ . 1o .
donnet i R

Pre-Posruon Promulgatmg Orders

.o
s PNGT RPN B

“The p’osttrlal ‘clerk should draft the promulgating drder
simultaneous with drafting the PTR.  The information’ id most
fresh at this time, and the important tedium of readtng the’
entire record to ensure that charges are not dismissed or pleas
re-worked does not have to happen twice. ‘The “prom order”

then can be scrutinized by the legal admlmstrator and the
chief under calm' ‘conditions so that-on'final action'by'the CG,
the order can be published. Shtpment of the record becomes a
priority on approval by the convening authority, so drafting’
the prom order at that trme is dangerous for two reasons: (1)
it is a time consuming’ process that will delay shipment of the
record, and (2) drafting it in haste greatly i increases the risk of
producmg an incorrect document triggering the further labor‘
and embarrassment of generating a corrected copy after the
Clerk’s ofﬁce spots an error.!%

sy

Carefully Supervise Preparatron of Forms 490 and 494

Ensure that DD Form 490—the “blue cover” of the record
of trial—accurately reports the processing time, and that any
defense delays are reflected in the remarks section and sup-
ported by allied papers or approved on the. record _The' chief
also should ensure that the DD Form 494, the Court-Martial
Data Sheet, is accurate. The trial counsel should fill out the .
first column, followed by the posttrial clerk under the chief’s
supervision.. To avoid incurring the wrath of the Clerk’s

Furthermore, .in jurisdictions with several court reporters.,-: " .office, double check the entries, ensure that slashes and not

strongly consider using reporters as teams. This is especially = !~

check marks are used, and that the' answers in the convening:
authortty s column are consrstent with the trral counsel s

not beholden to their voice tapes. Although the teporter actu- ' entries. 160 L o

Ry

157 An excellent source of guidance in this area is an unofficial document pntntled “The Clerk of Court’s Notes on Post-Trial Admmlstrauve Processmg of Courts-
Martial,” by Mr. Fulton the Clerk of Court, U.S. Army Judiciary (Oct. l992) Atis avallable from the Clerk’s office. - . .., .. RN T C Vo

158 Ordinary physical evidence—such as, weapons and drugs—as well as faesimile evidence. can be photographed ahead of tirne ond the 'substitutep'hotoémphs
accepted on the record. 1t will help move the case quickly after-trial, endearing the coynsel to reporters and case processors, and permitting them to focus sooner on
future cases. ey

139The promulgating order is another exceedingly technical document that must be drafted.with great care.. It is the actual record of the accused’s conviction and
must be perfect. Sources to consult include appendix 17 of the Manual, occasional Clerk of Count notes, and an unofficial but helpful document entitled, *Checklist
for Preparing and Rewewmg Summarized lmual Court- Martml Promulgatmg Orders. produced by the Clerk of Court, United States. Army Judlcmry (23 .luly
1990). !

S ‘i- oot : . Voo e ey o s TR :;’ o !\': AN

o
l‘*OThe DD Form 494 is rife wrth amblgumes and compound guesuons Do your best to answer ‘them accurately. usmg LSAT-style loglc lhat dictates that lf nny ‘
part of the answer is,“no™. then the answer to the entire question is “no.” For example, questlon 45e asks (referring to whether the PTR was served on the defense
counsel), “If no, did the accused waive in writing the right to submit matters and was the action taken subsequent to the written waiver or did the time periods pro-;

vided in RCM 1105(c) expire before the convening authority’s action?”
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i~ Get the Record out the Door

The last bean that USALSA counts is the time from “action
to dispatch.” A well-run office should be able to dispatch a
record within twenty-four hours of CG action. The blue cov-
ers should be pre—posmoned with computations already made,
and only the date of CG action to be added. Clerks should
know how to post the rele‘\'/ant papers, get the SJA’s signature,
and package the records. An advantage, especially in
OCONUS jurisdictions, which are at the mercy of APOs, is to
get legal clerks appointed as mail control officers, enabling
them to deliver materials directly to the APO.16!

Listen to Your Warrant Officer

Warrant officers (legal administrators) ultimately s1gn for
the- convemng authonty in promulgating: the' result of trlal
The prom order is the actual record of conviction, and one of
the most' 1mportant documents in the court-martial ‘process.
The whrrant officer should scrutinize these carefully.
Although the chief should become familiar with the resources

provided for drafting prom orders—so that he or she can .

check the clerks® work-—deferring to, or at least seeking guid-
ance from, the other “chief” on details of wording makes
sense.!'62  Warrant officers often do—and should—adopt a
near proprietary interest in documents that they sign.

Although helpful, their inclination to scrutinize should not be

exploltecl by criminal law’ clerks or tempt them to perform
slipshod work with the expectation that the warrant officer
will clean up after them." This advice applies to referrals as
well, but ‘posttrial matters are especially complex and subject
to arcane rules that have no relationship to one 5 skllls as a
lawyer lét the warrant educate. you.

R

Do Not Bargam for Trme

Processing time retains high vtsrblllty in the JAG- Corps
but it should not be a factor in assessing the acceptabrllty of
offers to plead guilty or clemency. A defense counsel’s
pledge to “eat the time,” should have no bearing on a proper
sentence limitation or whether an accused should return to
society sooner than a judge or panel recommended. Defense

offers to swallow processing time in ‘exchange for posttrial:

clemency must be unambiguously rejected, but as’a matter of
course, counsel should not be in the posmon of havmg to
trade for statistics. 163

N

- The frustration with processing time stems in part from the
inability to quantify the unquantifiable: the quality of justice!
Nothing guarantees,that those ranking first in the standings are
dispensing the best justice. Processing time can be an indica-
tor of efficiency, and efficiency is a criterion for assessing the
quality of justice. “Justice delayed” can be less ‘meaningful
for all partles The ACMR recently chose to “caution supervi-
sory Judge advocates agamst over-emphasizing the impor-
tance of court- martlal processmg time to their staff judge
advocates.”164 Trial partrcrpants should not over empha51ze it.
Chiefs of justice are ‘best posruoned to ensure that 1t is placed
in its proper context that counsel are spurred to move cases
expedltlously, but that important or unavoidable delays are
memorialized and explained adequately to supervisors and
other interested partlcs Agam the government’s ob_;ectrve is
to seek justice. Sometimes domg the right thing also means
domg thmgs that slow cases down and thus; increase process-
ing time. The chief cannot let the processing time tail wag the
justice-seeking dog, nor can he set a managenal or leadershlp
tone that winks at domg so.

Counsel Comxitanders,: Guard Agamst Comimand Influence’

As any collector of military ju"s'tic‘el truisms knows, “com-
mand influence is the mortal enemy of military justice.” Most
commanders especrally senior commanders apprecrate the
obv1ous points about command mﬂuence, they may not dic-
tate or. mfluence a partlcular result, and may not intimidate or
1nﬂucnce witnesses or “work the system so that a parucular
offender or class of offenders is treated in a certain manner.

Do Not Commft Command lnﬂuehce

A chxef Of]l.lStICC must understand that counsel may be
unwitting agents of command mfluence and that intermediate
or junior commanders may be especially susceptible to com-
mand mﬂuence both as actors and as the objects of it. Trial
counsel owé commanders their candid advice, including rec-
ommendations as to dlsposmon of offenses. They also are
good buffers between junior and senior commanders, because
they can discuss poss1ble disposition more openly without the
|mmed1ate susprcron of command influence. However, coun-
sel must be careful ‘about the extent to which they pursue a
particular dlsposmon of a case, especially when pushing for a
harsher disposition than a junior commander is inclined to
pursue. In these circumstances the counsel themselves espe-

i

161 See AR 25-51 for details on appomtmcnt of soldlers as Ofﬁcml Ma.ll Managers lt can be accompllshed in overseas junsdlcnons wnth a mcmornndum from the
SJA. Some areas may require the soldiers to complete training before certification.

162 Ultimately, drafting of the prom order is something of an art, because no absolute right or wrong to the condensation of specrﬁcatlons is reqmred‘ The wordmg
should bc terse, but suff crently specific to put others on notice about the nature of the offense and to protect agzunst double jeopardy .

i ! i
163[n Umted States v. Giroux, 37 M. .l 553 (A CM. R l993). the defense made & “condmonal offer for .delay” in whlch it offered to acccpt responsrblllty for
increasing amounts of processing time in exchange for increasing amounts of clemency for the accused. Although the government intended to reject the condition-
al aspect of the delay (and effectively did so by granting less clemency than the defense-expressed contingency), its mere approval of one of the delay periods,
without express rejection of the defense condition, created an ambiguity that the ACMR clarified in the accused’s favor despite its “strong recommendation™ that
SJAs “not entertain agreements of this nature in the future.” /d. at 556. :

N LI v ¢

16414 at 556.
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cially. when perceived to.be agents of higher authorlty, ‘may

foster command influence. “55; sl bibnsup o0 0 b

por I QYT 4T i
N [IRAPAT ] SORS T T AP B
Perceptlons Are Crthcal .

caile s oy et oi oab o

LI

For lawyers to counsel agamst certam conduct because of
the “alppearance of 1mproprrety, somet|mes ts too easy. The
very subJectrvny of this analysrs makes lt hard to swallow.
es 1ally when the person swallowmg |s a mlhtary comman-
der accqstomed to, actlon and precrston It is acutely true,
however jm the arena of command) mfluence That a com-
mander meant pothmg more than detenence sternness and
safety i reachmg to a unit formatton about the evrls of drug

use or flrunk drlvmg does not rnean that lus or her subordi-
nates dld not percerlve that they must be unduly harsh i 1n treat-
mg tl[us mlsconduct o.rlthat fellow soldiers and superv:sors
percelved that they should not testlfy for soldlers accused .of
these offenses Ifa soldler reasonab]y perceives that a com-
mander 1s clrrectmg a certam “disposition of an offense or has
created ‘an atmosphere in which ‘soldiers cannot fully defend
themselves, then command influence’ may well be’ afoot
regardless of the best 1ntentlons of the command , N

PRI i

T ; Relgn in Commanders
-fi; PR R S NThYE .

i
R

‘ Ch1efs may have to mtervene on behalf of trial counsel in
thls area. A young prosecut‘or may nol be able to arrest the
attentron of a battahon or hngade commander when an 1ssue
of unlawful command lnﬂuEnce arlses vand the counsel ma

not be certam whether the COnduct constttutes command lnﬂu'-
ence. Sensmvrty to command infiuence issites "develop over’
time, making this an area in thCh the chlef’s experience
makes him espectally suited to an aggressrve mtercessory
role. Commanders frequently retort that lthe lawyers” are
hamperrng commanders capaclty to mentor and develop thelr
subordinates 1n the 1mportant area of mrlltary Justrce

Although untrue commanders will not be satrsﬁed w1th the
lawyerly answer ‘that the line between mentorrng and com-
mand influence i lS “blurry and case-specrﬁc e ’

[N I ERE I I

Give~C0mmahd?rS'Spféciﬁc,,Ai‘asw@l |

SRV 3

“Teli commanders that they should not d1 cuss dlsposmon of '

partlcular cases bgfore subordmate commanders make’ thelr
recommendations. Tell them that they may ot redirect these
recommendatrons when they dlsagree wrth them. They may,
instead, act ‘contrary to the subordinates’ nonbrndmg recom-'
mendations and, in extreme or repeated cases of poor judg-
ment—such as, a string of light Article 15 punishments or
inappropriate exercise of Article -15 authority—the senior:!

W T S RO S G

commander may withhold or curtail;the subordinate’s UCMJ
authority, itself a corrective measure.!'66 While a case is
pending, a commander.must be scrupulous not to comment on
its merits, Although commanders have the right to their, opin-
ions, they do not have the right to express them openly before,
trial. The feason js that those who hear their comments may,
reasonably perceiye, that they should:not support or. testify;on
behalf of the accused. Sanctions for violating this rule can be
extreme. An alert counsel should be a party to a thorough trial
level exploratlon of possible command influence to:avoid hav-
ing to reconstruct the . problem later and avert a more drastic
solution on appeal.!67 . 1. (o 11 o

Te]l Them What They Can Do,

. .Commanders, want to have an impact, in the justice area.
Most of them put great stock in the UCMI. as undergirding
military discipline, and; they .do not believe that the Armyis
emphasis on leadership and mentoring should exclude discus-
sions relating to justice. .Jf a commander can advise a subordi-
nate on the best way to take a hill or-to aim mortar fire, then
the commander can and should be permitted tq;counsel on the
appropriate levels of punishment, choices.of punishment, and
other issues relatmg to disposition of cases. G
, e C /
When coachmg commanders on the tlghtrope between men-
tormg and unlawful mﬂuence the emphasis . should be.on
“unlawful”. influence., Commanders may and should develop
(and therefore mﬂuencef’).therr subordinates. They should
do so, however, in a measured manner, perhaps monitored by.
a JAG. After a case is disposed of, for commanders to share
their thinking. with their subordinates is appropriate and dcsrr—i
able. Commanders should explain why, for example, they:
supported a general court-martial in one instance while in
another a field grade Article 15. .Commanders should point to
specifics about a case that help subordinates build their own
philosophical and analytical constructs—why, for example,
ane. soldier’s record merited a largely suspended punishment
under,Artrcle 15 while another, was given a “chapter 297 (Arti-.
cle 15.plus chapter 14) for similar conduct; why the good
record of another soldier was irrelevant in light of that.sol-
dier’s felonious conduct, ;The process of explaining philoso-
phy is critical to the development of junior. officers and is not
unlawful command influence, because it is not designed to
coerce junior commanders or affect disposition of a particular
case. It enlightens a junior officer about a senior officer’s per:.
spective. Because there always can be an arguable subtext to
such mentoring—that is, that *“you will do in the future as-1
did in these cases”—it is best accomphshed in a semiformal

" or structured settmg. |deally m ‘the context of an ofﬁcer pro-.

PSSR i g o

'“See, e.g., United States v. Hamxlton 36 MJ. 723 (A C M R l992) (mdrcanon that chief of j Jusuce. dcputy SJA and S.lA mdlcated to reluctant spcclal court
authority that case would be “sucked up” to GCM level if he pursued more modest disposition resolved in favor of govemment but clearly indicated that JAGs
could be agents of command lnﬂuence) See alm Umted Stutes‘ v. Hawthome, 22 C M. R 83 (C M.A. l956) b ‘ LU o e i ey :

Hoomaet g ey i r""‘

Loosdl i e IR SRR AR I Y2 I
l“AR 27 10 supra note 12 para 3-7c
Nl i e e e R R N TS IR T T R T oot gt bt
167 The most common sanctions are precludmg the govemment from offenng sentencmg evrdence or from cross:examining defense sentencing witnesses. See, e.g.;
United States v. Clemons, ACMR 910182 (A.C.M.R. 16 Sept. 1992) (unpub.) (battalion commander’s “counselling” of subordinates regarding trial testimony
improperly chilled the witnesses; no relief on appeal because of substantial efforts at trial to counter the effects, including wide defense latitude in calling and
examining witnesses, and permitting accused to say what he believed other witnesses would have said).
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fessional development class attended by a trial counsel, who
can answer questions and foster discussion. Use the JAG
School’s “10 Commandments of Corimand Influence” as a
teaching tool.168

Finally, appeal 1o commanders’ self-interest, not in only
retaining their jobs and staying out of trouble, but in’ensuring
maximum troop loyalty so that they are maximally effective.
Disciplined soldiers are better soldiers. Soldiers who believe
that their commanders enforce discipline evenly are more like-
ly to be trusting and effective. Colonel Wiener addressed this
sentiment in 1978: ... . .. . . ..,

{J]ustice:and discipline in the military are .
indivisible, because, as everyone with troop
experience has known since the beginning, a
unit subjected to injustice is ‘bound to'be
undisciplined. Hard, even harsh treatment
7 in difficult sntuatﬁons is ‘understandable

when fairly administered, and is therefore
acceptable. . But unjust treatment is certain
to destroy morale and hence mthtary effecs
tiveness. In short . . . justice and dtsc1phne

.y are one and- mseparable in the mthtary com-
munity.!69 T .

‘Conclusion:” Keystones of the System

No single actor is indispensable to the mthtaty Justtce sys-
tem. The combination of Toles of the key participants ensures
its faimess and effectiveness. No one is better equipped to
make a difference on more levels, however, than the chief of
justice, hence the position as keystone of the system. The
chief must be an efficient bureaucrat, insightful analyst, and
honest advisor. The chief must supply candid, accurate
appraisals of cases fo the!SJA' and command, must coach and
lead counsel, and must communicate clearly and honestly with
the defense community. The ¢hiéf must set a tenor of integri-
ty while aggressively protecting the community and crime
victims. The chief may fill all of these roles well, regardless
of the experience.he carries into.the job. Sufficient resources
exist to enable the chief to master the technical aspects of the
job. With a confident willingness to draw on all experience,
not only that received at counsel table in courts-martial, the
chief can effectively meet the only real job requtrement todo
Justice.
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Sk oot Appendix A

TR N T SR TE IR R
agad A L

Sample lj‘c;r:mat; Prosecution Memo
MEMORANDUM THRU

CHIEF OF JUSTICE a3
DEPUTY STAFF JUDGE ADVOCATE i
FOR STAFF JUDGE ADVOCATE )

SUBJECT Prosecutlon Brlef UNITED STATES wi Soidter
Name, Unit
i N RS TSI ST Vo e iald

1. SummaryofChargésa’nd Evidence: - @~ i1 -

This section should include a capsulized account of the
offense ‘written almost in newspaper format. Its focus is pre-
senting a short version of the facts before separatmg them for
the purposes of charges, specnﬁcauons and evndenuary analy-
sis.

T
PEREEIE

2. Specific Offenses and Evidentiary Considerations:

CHG ART SPEC GIST OF THE OFFENSE MAXIMUM PUN-
ISHMENT |
AP35 AN U1 I SN lE et oo
a. Elements and Form of Proof: T A

(1) List each ‘element separately, followéd by the evi-
dence that the counsel anticipates will be used to prove it.

b. Potential Defenses: Forces counsel to critically assess
the case. Rarely should a “none” be entered here.
_¢: Mitigating Evidence: . Compassionate or other factors
that may mitigate punishment. Again, forces counsel to delve :
into the circumstances of this particular crime, as well as to

check out the background of the soldier and victims.

d. Other Evidentiary Considerations: Difficult or novel
evidentiary issues—such as privileges or hearsay hurdles—as‘
well as problems unique to the case or Junsdtctton——sucb as
witness unavailability or press interest. i
3. Unresolved Aspects of Criminal Investigation or Legal
Preparation: Gives those readmg the memo a sense of coun-

[ IS O i

168 The “10 Commandments of Commzmd lnﬂuence." created by the Cnmmal Law Division, TIAGSA, capsulmee the greatest concems of command mﬂuence and
contained in outlines generated by TJAGSA.. (The 10 Commandments Command Influence are as follows: -

. The Commander May Not Order a Subordinate to Dispose of a Case in a Certain Way.
. The Commander Must Not Have an Inflexible Policy on Disposition or Punishment.

. The Commander, If Accuser, May Not Refer the Case.

. The Commander May Neither Select Nor Remove Court.-Members in Order to Obtain a Particular Result in a Parttcular Tnal
. No Outside Pressures May Be Placed on the Judge or Court Members to Arrive at a Particular Decision.

Tl B

. The Court Decides Punishment. An Accused May Not Be Punished Before Trial. L
. No Person May Invade the Independent Discretion of the Military Judge. ' )
Commanders May Not Have an Inflexible Policy Toward Clemency.
; 10.- If a Mistake is Made, Raise the Issue lmmcdtately !

1
2
3
4
5
6. Witnesses May Not Be Intimidated or Discouraged From Testifying.
7
8
9.
A

169 Wiener, supra note 85, at 18-19.
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sel’s progress, sense of work remaining to be done, or steps e L et e ‘Appendlx B. oy e b
skipped or assumed iv.f,‘a, sho oo U eore sttt sl TR
et i Trlal Counsel Trammg Plan (METL)
4. Dlsposmon and Sentencmg Consxderatlons'
e AN T I RN O SN TR Captam
a. Level of Trial: o R T T 111 2 LR T T IE R OO SO I I -
BN 1y L. Preparation..  :..ov .. . B T TR RIS B
b. Probable Sentence: . U T o e ! F i
W P‘,,.yha I.f’:ru‘.‘).{ Tl b A, Read: i . -
c. Minimum Acceptable PTA Terms:’ ‘Counsel must come .
on line with a recommendauon Chlef deputy. and SJA then L ,I- UCMJ " -
comment here. SRR 1 : o ‘ a N
i 2. MCM, not counting appendlces v
d. Alternate Disposition: Whether chapter 10, partial plea,
unusual disposition such as general officer letter of reprimand 3. Criminal law notes and articles in Iast twelve issues
or Article 15 should be considered. ‘ of The Army LGW)’e" P I S
AT e ai L1 R I I P A S
e - Pretir;al i{estramt "Note an);, as well as any possible 4. Last twelve 135“55 Of the TCAP Memo o
issues regardmg rllegal pretrtal pumshment pulltng of pass ' :
pnvileges, or restncnon tantamount to conﬁnement L 5. Most recent year 'S USLW l'CVlCW Of the Supreme
: N Court scrlmmal cases e

f. Sentencing Considerations:
6. All Advt)cacy Supplemems from TCAP Memo.

(1) ‘Personnel Récords:' No adversé récords’™ = 7 ~ Copy and stait own file of them. |
4 1(2) " Prior.conviction: 'Norie: . "\t Toli A TR, 7. Fwe sample 31D prosecution bnefs draWn from the
Cy e exemplar file in Wuerzburg. i
(3) Aggravation: Counsel must begin to articulate spe- , . -
cific facts about this case that are aggravating.., ... .- 1"y ]8- Three, sample case files provided by chief, criminal
aw.

o ®, E)ﬁtenuanon Excuses, considerations, that defense . S oair ol

might arglIe o ( ’ e e e o s 9 Apretrlal preparauon checkllst e ‘

(5) Duty Performance What does command NCO {U 10: AR 27 IO chaptersl 3 and 5 3XD qu P lement to -

chain say aboutthls soldier?  * - " o . AR27'10 ‘ P

(6 Soldier Profile: BASD, MOS, GT, famny, depen- - 11 USAREUR Regs. 60011901 . i

dents; anything ‘else from the soldler s fecord that describes WL ' A

thetotal person. . - N T s A2 AR635 200, chaptersl 3 10 13 14, and 15, L
e Mo iy B ey I B S g Lo are b

s ".“"z v "1 . _" e , e o 13 AR 27-26 (Professxonal Responsrblhty) ,JV, e
| o o B, Skifm: | - R o
3Encjs ARt "";-ti(”v whisns b v dnshinvd pals b SPERY) SETI o ' o R :
Ty 1 T ol orone b oy b

| “Draf S5 Charges i s ". lCPT A ,(\ | . "1 Dlgests for Court M'amd Reports (red books)

2."Allied Documents - =~ " Tnal Counsel - o ,

3. Milestones Ao e i 2 D:gests’fvorMJs e N e Al
R N ST, '«Milést'crﬁg ety o0 T i : -‘3 Saltzburg. etal, leztary Rules owadence REE B
o st oo bt ore L raen e e uttent

» 4. Imwinkelried, Evidenti ions.

I. Preferral of Charges (date) mwinkelried, Evidentiary Foundations

2. Notification to Accused (date) 5. M t, Fund, tals of Trial Techni

3, Transmittal of Charges to SCMCA (date) . . .\, .  po aueh ] unamen a S[,of ‘rm Tec ”zq}ues‘ St e

4."Review of Charges by SCMCA (date) coe ettt e ‘6 DA Pam 27_22 (Mrhtary Criminal Law Ewdence)

5. Transmittal of Charges to SPCMCA (date) v ; .

6. Appointment of Article 32 10 (date) Yo : 7, Asample tnal notebook " oo

7. Article 32 Hearing (date) S i 1" ‘

8. IO’s report to SPCMCA (date) .. b e et 8 DA Pam 27-9 (Mlhtary Judges Benchbook)

9. Transmittal of Charges to GCMCA (date) w R R Y _w -

10. Pretrial Advice to GCMCA by SJA (date) i 9, ?ortlons of ARs 27 10 535 260 not hsted in the

11. Referral of Charges (date) Artil e bt ! read” section. | v Co —_—

12. Service of Charges on Accused (date) o D L '4 Gy Lo i

13. Docket Case (date) ‘ " lO. Materials tfr‘om most recent Criminal Law

14. Trial (date) New Developments Course. "
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11 Matenals from most recent Mrhtary Judges Course.

12 Recent dockets, pretnal and posttna] case status
reports.

13. Criminal law files in your office, guided by crimi-

nal law NCOIC. Ly

II. Milestones.

Each of the following events will be precededb by discus-

sion, coaching, and assistance from the senior trial counsel - .

(STC) or chief of criminal law, and followed by a debriefing,
discussion, and critique from the STC or chief of criminal
taw. The STC or chief will determine that the training goals
of one milestone are met before certifying the counsel for the
next step. Some steps—such as, D and E, H and I—could be
accomplished in the same case, depending on the assessment’
of the supervisor and the needs of the office. 1deally, howev-

er, the greater number of cases it takes to complete the steps, . - .

the more experience the counsel will absorb, and the better the
counsel will be able to concentrate on mastering each compo-
nent of the trial process. *: . ¢ :

A. Prepare and recite the boilerplate in a guilty plea.
Case: US. v. *

'Date:  Co-counsel:

PR

B Draft and supertlise'the pret‘erral of charges ,

Case: US. v. " e
Date .

C Represent the government at an Amcle 32 1nvesugatron

Case: U.S. v. k :
Date: Co-counsel :

: D Prepare mark and mtroduce prosecuuon evrdence in a
gurltyp]ea S , AL o

Case US. vi ;

Date.k Co-coun.re!.' ' o T o

E. Prepare rehearse and eéxaming a government sentencmg
w1tness in a guilty plea,

Boate o

Case: U S
Date: Co counsel:

“F. Write a_stiputation of fact fora guiitjlplea;, B o
. e e ol
Case: U.S. v.
Date: Co-counsel:

G. Cross-examine a defense witness in a guilty plea.

P T P IR sie Wopps gl e 4

Case: U.S. v.
Date: Co-counsel:
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. Prepare and conduct voir dire.

. Case:US. v., ..
. .-, Date:

' Wrrte. rehearse, and dehver an openmg statement

: Case: U.S; v, ; T
- Date:*" S

. Prepare juyry‘ in’smétions‘for panelcase.”

. Prepare a trial notebook for a guilty plea.

.H. Write, practice, and deliver a sentencing argument.

Case: U.S. v.
Date: Co-counsel:

. Write a prosecutron brief.

FIFART

Case: US V.

-Date: Co-counsel:

~Case: U.S. v.”

Date: Co-counsel:

K. Prepare and examine a merits witness in a contested case.

.. Case: U.S. v.
““Date:  Co-counsel:

L. Introduce a piece of evidence through a witness in a con-

tested case.

Case: US. v.
Date: . Co-counsel:

. Crossoexamme a defense witness in a contested case

]
' B

dme US v.i :
Date: i+ Co- counsel- e S

: Wnte srehearse and dellver a closmg argument in a con-
+ tested case.

I

P

Case: US.'v. . e

Date:.  Co-counsel: .
[P S

. Deliver a closing and rebuttal argument in the same

contested case.

- Co-counsel: -+ .- P S R
i P i i

Co-counsel:

) ‘Case Us. v , . :
. _Date:’ Co- courtfsel: ) I

Case: U.S. v. .
Date Ca-counsel

. b . Tt

. Act as lead counsel ina gu:lty plea in whrch assistant TC

is either a more experienced prosecutor or a senior trial

55
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.counsel. Receive debriefing and critique from a sénior

trial counsel or the chief, criminal law.

U, v Act as lead counsel in a contest in which assisted by a sen-
ior trial counsel or the chief, criminal law. Receive

-115.1¢ debriefing/critique from chief; criminal lawi %!

. HLS BEATE
Case: U.S. v. . Lo s e Case: U.S Sy
Date:  Co-counsel: ase. .. V. o
T T T AT Nt .,V"Date EL;;QQ'P'OH"-S@LV SEEEE N RCEI T FEPOTD W IO |
- ) t l( ) ‘ ' . ‘:‘E F" Vl' (1
T. Prepare a trial notebook for a contested case. ,; V. Contribute one document to the 3ID Trial Counsel Re-
‘ oo source Book.
Case: U.S. v. . AR REE TS PR SRR ¥ |
Date:  Co-counsel: Item: e
bty b Lo o e Date ’ ]
cenaeth e b e S ey P i
| P 'v H i [ )
W ot il e s e owsl oo i o Ter 1 e
R T TIIT R T ¥ S ORI SR R I VR 13 RN BESSY SLAS VRS VI T IDTEE LIRS
. 3 o h}(‘, T i K Lot
by bueanno 6o Fe e glectn e v DL oY A .
Ll o g I ! ‘ ! “ A e s ol g o
R T T P S| R LS P RS
™ USALSA Report b g
e : 5 C ; i ool in
. 5 it e UmtedStatesAnn Le alSerwcesA ency: o o oounel o i Tl Lol G
i £ 5 s el B 3 !
[FEPXTN NN FRRECR R SR MRERN S I S L TR S ) IR LR L] S O TR LS IO
I oo “ , '.::i et s arin el e basnean
Environmental Law Division Ng)\tgs Clean Air Act (CAA). - i oo
Recent Environmental Law Developments ol v, Title V Permit Assistance Guide . ;- 7} /.

The Environmental Law Division (ELD), United *States
Army Legal Services Agency (USALSA), produces The Envi-
ronmental Law Division Bulletin (Bulletin), designed to
inform Army environmental law:practitioners of current
developments in the environmental law arena. The Bulletin
appears on the Legal Automated'Army-Wide Bulletin, Board
System, Environmental Law Conference, while hard copies
will be distributed on a limited basis. The content of the latest
issue (volume 1, number 11) is reproduced below. .y

Resource Conservation and Recovery Act (RCRA)

¢

s e il L0
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On receipt of a Notice of Violation (NOV) from the Envi-
ronmental Protection Agency (EPA), state; or local authori-
ties, the installation environmental law specialist (ELS) must
ensure that all administrative rights are preserved. This
includes answering the complaint, raising: defenses; and
requesting a hearing in a timely manner. Be aware of differ-
ences between EPA, state, and local procedures.. -If penalty
computation worksheets or inspection reports,are not provided
with the NOV, a Motion to Compel their discovery should be
filed with the Answer. 'This approach is necessary as a result
of the experience with several EPA Reglons not provndmg this
vital and basic information in a timely mang\'er_ he ingtalla-
tion ELS should coordinate with the ELD," through the
MACOM ELS, in all cases where a fine is assessed. Captain
Cook.

" Fines
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| See Environmental Law Division Notes, Army Gmdance on the Geneml Confomity Rule, ARMY Law., Sept. 1994, at 33
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The United States Army Environmental, Hygiene Agency
(USAEHA) has prepared a gunde to assn§t installations in
meeting the requirements of the new CAA Title V Operating
Permit Program, entitled; Title v P rmit Assistance Guide for
Army Installations. ' Thé gulde is' well written and an excellent
source of information for attorneys and tecth'%xl personnel.
For a copy of the guide, contact USAEHA{ Air Pollution
Engineering Division, ATTN: Lisa Polyak, AMrdwﬂ‘Provnng
Ground, Maryland 21010-5422, DSN 584- 2509/3954 or com-
mercial (410) 671-2500/3954. o iruro sy s

Installation CAA Compliance Status’ 50

AEEL NN AR PICKY
Most Army installations will have to submit an application
for;a Title V. operating permit no later.than' November 1995,
The responsible official—who in most cases will ‘be the. instal-
lation commander—must certify compliance with all applica-
ble CAA requirements in the applicationyand.annually
thereafter. At a minimum, states must require that responsible
officials certify that “based on information and belief formed
after Jreasonable inquiry, the statements and mformauon in the
document [application form or annual comphance éertifica-
tion] are true, accurate, and complete.”?> A false or negligent
certification is subject to civil and criminal penalties. Conse-
quently, as part of the Title V planning process, mstallanons
must carefully evaluate their current compliance stitus and
either remedy any noncompliance pnor to filing an applica-
tion or fully regort/thk noncompliance in the Bpplication and
include a compliance plan and schedule. Army installations

AEARE

LN H 1 R
R L 3 N N A

giovibu noni

56 OCTOBER 1994 THE - ARMY LAWYER « DA PAM 27-50-263

—



include a compliance plan and schedule. Army ‘installations
should be conducting this compliance evaluation now. In par-
ticular, installations should ensure that they have met New
Source Review and Prevention of Significant Deterioration
(PSD) program requirements in constructmg and modifying
emissions sources. ; :
. . e .
Regulation of Air Emissions from Open
Burning and Detonation of Explosive Wastes

The CAA does not specifically address air, pollutant emis-
sions from the open burmng and detonation of explosive
wastes. Rather, such emissions are currently regulated by the
EPA and states under regulations implementing the Resource
Conservation and Recovery Act (RCRA).3 Miscellaneous
hazardous waste management units (“miscellaneous units")
must “be located, designed, constructed, operated, maintained,
and closed in a manner that will ensure protection of human
health and the environment,” including “prevention. of any
release that may have adverse effects on human health or the
environment due to migration of waste constituents in the air.

.."4. Consequently, the lmpacts of mrscellaneous units-on air
quality must be addressed in the RCRA permitting process,
Addrtronally, miscellaneous units are subject o state haz-
ardous air pollutant laws and regulations. Finally, emissions
from miscellaneous units may. be subject to the requirements
under the new Tltle A\ Operatmg Permit Program. Major
Teller.

I T SO s A 1

- Environmental Audits .

; The EPA is consrdermg rewsrons to llS 1986 Audlt Pollcy
and held a public hearing on July 27 to hear what rndustry,
government and, envrronmental advocacy groups. wanted to
propose in the way of changes. The approxrmately 400 per-
sons in attendance heard mdustry representatrves say that
audlts should be privileged. Industry’s concern is that unless
companies can be sure that regulators will not use audit results
to seek civil or criminal sanctions for.environmental viola-
tions, firms will be dlscouraged from conductmg voluntary,
compliance audits. The EPA does not presently consider self-
assessments to be privileged. - Colorado, Indiana, Kentucky,
and Oregon have varied “audit shield” laws. One .approach is
to make the shield law a rule of evidence only: prosecutors
could not mtroduce the audit results as evidence, but could
prosecute the v10|at10n using mdependently obtained evi-
dence. Ten other states are considering similar types of bills.
Because the EPA is not bound by these state statutes, howev-
er, no guarantee of a self-assessment privilege exists until the
EPA modifies their policy. Mr. Nixon and Captain Cook.

Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA)

CERCLA Reauthorization.

Congress continues to make progress in reauthorizing the

Superfund. Passage this year remains a possibility. Of partic-

JSee Standards for Owners and Operators of Hazardous Waste Treatment, Storage. and Drsposal Famlmes. 40 CFRpt 264 (1994)

‘ld 264 60[

-ular interest to federal facilities is a discussion of the state role

at federal facilities. Some in Congress want to ensure that
states do not use their proposed remedy selection authorrty to
seek “gold-plated” remedies at federal sites. Another issue
involves dispute resolution. The Senate bill calls for an infor-
mal dispute resolution process, followed by arbitration. The
House bill gives the state governor—in those states with an
authorized cleanup program—the power, o, lssue the final
determination. Mr. Nixon. '

Crounds Mamtenance ,’.lf_

On 26 April 1994, Presrdent Clinton signed 4 Memorandum
for the Heads of Executive Departments and Agencies encour-
aging environmentally and economically beneficial practices
on federally landscaped grounds. It calls for the éstablishment
of an interagency working group to provide implementing
guidance to federal agencies. The memorandum, part of the
National Performance Review, recognizes that the federal
government owns and landscapes large areas of land, afford-
ing a unique opportunity to provide leadership in developmg
practical and cost-effectrve methods of grounds maintenance.
The memorandum 1dentlﬁes the followmg five priorities:

1. Use regronally'native"spec]es;' ‘
gy e e ST AN @
2. Design; use, or promote construction
‘ practlces that minimize - adverse effects‘on .-
. 'natural habrtats R R TSI PO

3 Seek to prevent polluuon——such as,: by S
reducing use of pesticides and fertilizers; . , .. ..

.. 4. Implement water efficient practices; and

5. Create outdoor demonstratlons that‘_ o
| mcorporate natlve plants pol]utlon preven- S

~ " tion, and water conservation, as well as pro- -

mote awareneSS of the en\/lronmental and
“economic benéfits of miplementing thls e
guidance.

Guidance from-the interagency working group, which will
be chaired by the Federal Environmental Executive, is due by
April 1995.Agencies must, to the extent practicable, incorpo-
rate the gurdance into therr landscapmg programs by February
1996.

Installations should examine their landscaping programs to
ensure that action being taken before the guidance is promul-
gated is consistent with the President’s priorities. This will
save time and funds when the guidance is issued. Major

Fomous. ,
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Cnmmal Law'Notes

Manua? #‘or Courts-Martwl Gets New Look

The new Manual for Courts-Martial (Manual) is due out in
October 1994. A smaller paperback version that uses the elec-
tronic publishing format. will replace the large maroon binder
that has been the Manual s hallmark srnce 1969 TS
IS RS STONRCTCRTENTE R il

'The neéw Manual will be llghter and easier to ue. It-also
will be'updated more frequently because it will be reprinted in
its entirety as' changes occur. This eliminates the need for
IIooseleafmserts SR s

RS TR E T e et ML

The move to the newer versron 'was a team effort between
the Army Judge Advocate General s Corps ‘and the United
States Army Publications and Pnntmg Command, The Army
serves as executive agent for the Joint Service Committee on
Military Justice, which consrsts of representatwes of each of
the services which .together propose Manual changes to the
President and Uniform Code of Military Justice changes to
Congress. The Joint Service Committee endorsed the Army’s
effort to see how the Manual could be improved, taking
advantage 'of existing technology and makrng the Manual
more user friendly. i gl

Total cost savings of the Manual will ‘be ‘about $2 million
for the Army, and $3.3 million for the enttre Department of
Defense. Cost savmgs are based on a paper savmgs of 900
pages per copy Or over 100 mlllron pages The Ofﬁce of The
Judge Advocate General ro;ect ofﬁcer is LTC Fred Borch,
commercial:. (703) 595 1 91 or DSN 225 1891, Lreutenant
Colonel Borch. BTN,

TP Revrsron of Army Regukztzon 27-10 ot
c N . 1 e _‘ , ||

Army Regulattan 27-10 Mtlrtary Justzce, was revrsed on 8
August 1994 with an effective date of 8 September1994.
Army Regulation 27-10 is available through normal distribu-
tion channels. Licutenant Colonel Borch.

A i TR

139 MLJ. 158 (CM.A. 1994).

TJAGSA Practlce Notes | I AR T e
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Idaho v. Wright Is Not Applicableto -
Residual Hearsay Statements Made by a
Declarant Available for Confrontatlon

In United States v. McGrath ! the United States Court of
lhtary Appeals (COMA) resolved a longstandmg ‘question
concermng the ‘standard for admissibility of residual hearsay
wheh'the declarant is available for confrontation. In an opin-
ion'by Judge Cox, the COMA held that’ where the Confronta-
tion Clause ‘is not at sste, 'a court may ‘consider all relevant
evidence at trial to' determine ‘whether a hearsay statement
exhibits thé “guarantees of trustworthiness™ necessary to satis-
fy the resitiual hearsay: rules and Military’ Rules of Evidence
(MRE)’ 804(b)(5) and' 803(24) 2 In the absence of Sixth
Amendment ‘confrontation issues, the COMA' viewed the
residual ‘hearsay analysrs as a pure rule of evidence questron
Accordingly,’ the' COMA declined to apply the Supreme
Court’s holding, in Idaho v. Wright,3 that a'hearsay state-
ment’s reliability may be established only by considering the
circumstances that surround the making ‘of the statement and
not by reference to other evrdence at trial. S
o ot
As frequently seems to be the case, the facts giving rise to
the residual hearsay issues considered in McGrath involved
child sexual abuse.’ The ‘accused, Technical Sergeant
McGrath, was convicted of multiple sexual offenses perpetrat-
ed'on-his natural daughter ‘While-she ‘was betWeen the ages of
thirteen afid fourteen. In june 1989, the victim made two
sworn statements to Air Force mvestlgators detailing the
acdused’s misconduct, which -occurred in Germany over the
preceding year and a half. When investigators confronted the
accused he'éxecuted a six- page, handwntten cpnfessron
+At his judge-alone trial, the accused moved to suppress his
confession arguing that in the absence of the vrctlm § testimo-
ny, his confession was uncorroborated and inadmissible under
MRE 304(g).5 ‘The victim then took the stand, identified her-
self as the accused’s daughter, and admitted that she had lived
in the same household with the accused until June 1989. The
victim refused to answer the prosecutor’s questrons whether
she had made statements against the accused or whether she
wished to’retract anything from the statements. 5 ‘The victim

. further testlﬁed that she had appeared only at the dlrectron of

2 MANUAL For COURTS-MARTIAL, United States, MiL. R. Evip. 803(24), 804(b)(5) (1984) [hereinafter MCM]. ~ ~ ° e

3497 U.S. 805 (1990).

H“)W‘ IR A B - { ; ERCISPEDE S F AP B N ;

4McGrarh, 39 M. at 159. The accused was convicted of carnal knowledge, sodomy, lndecent acts and mdecent llbemes The All‘ Force Court of Mllrtary Revrew
affirmed only atrempted carnal knowledge, but otherwise approved the remaining fi findings of guilty. /d. n.3.

SMCM, supra note 2, MiL. R. EVID. 304(g) provides, in pertinent part, “An admission or a confession of the accused may be considered as evidence against the
accused on the question of guilt or innocence only if independent evidence, either direct or circumstantial, has been introduced that corroborates the essential facts

admitted to justify sufficiently an inference of their truth.”

6 McGrath, 39 M.J. at 159.

Jugs b s
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a German court and that she had advised the prosecutor she
had no intention of . tcstifying against her father because she
wanted to avoid the potential harm it could do to him and:she
did inot wish -to hury her family any more. The victim
acknowledged, however, that she had taken ‘an oath in June,
that she had promised to tell the truth at that time, and that she
had not lied under the previously-taken oath.”

The military judge, over defense objection, spoke to the
victim in an attempt to encourage her to testify. During their
colloquy, the victim stated that she did not want to testify
“because I don’t want my dad to go to jail.”® The victim also
testified that ahhough she wanted the accused to be punished,
she felt as though lhe charges agamst the accused were suffi-
cient punishment.' She stated, “I feel maybe that’s enough,
maybe he has been punished, ‘cause he knows if he tries it
again, it would be a whole lot worse.”® To the military
judge’s question, “Do you feel if you testified that he [the
accused] might' gd to Janl" " the vncum responded “Yes v

M.

!

At the concluswn of the mrhtary judge 5 questlonmg, rthe
defense was offered an opportunity to conduct cross-examina-

tion of the \ilcum :The defense declined.: Ultimately, the mil-:

itary judge, based in part on his determination: that the
accused’s confession corroborated the .victim’s June..1989
statements to the investigators, found the statements reliable
and received them in evidence under MRE 804(b)(5).".

Judge Cox began the COMA's analysis by noting that the
Confrontation Clause of the Sixth Amendment guarantees an
opportunity for full and effectivé cross-examination, not
cross-examination that is effective in whatever way and to
whatever extent tﬁal the defense may wish.12 -Although find-

ing that the victim in the instant case was not subjectdd tof
“full ‘and effective cross-examitiation,” the COMA hield that

o
81d. at 161.
91d.
1014,

-

the accused waived cross-examination and thus was not
denied his rlghts under the Confrontatlon Clause 13

The COMA next determmed whether, in light of the
Supreme Court’s decision in Idaho v. Wright,'4 it was proper
for the military judge to have considered the accused’s confes-
sion as a corroborating factor in determining the admissibility,
of the victim’s hearsay statements under MRE 804(b)(5).  In
Wright, the Supreme Court ruled that a hearsay statement was
improperly .received in evidence because the trial judge :had
relied in part on independent evidence corroborating. the
declarant’s statement. . The Court reached this con¢lusion by
applying the traditional Sixth Amendment confrontation
analysis-articulated in Ohio v.. Roberts.\S'' Wright held: that
only the circumnstances surrounding the making of ‘a hearsay
statement, and that render the declarant particularly worthy of
belief, are relevant to finding iparticularized guarantees of
trustworthmess 16

The COMA concluded that anht was not controlhng'
because, in contrast to ‘the facts of McGrath, Wright's.Sixth
Amendment confrontation analysis applies only where the
opportunity for cross-examination has been neither provided
nor waived.!” .. When, as in McGrath; no confrontation issue
exists, the COMA refused to read Wright as ‘applying the Con-
frontation Clause to the resulting “pure rule-of-evidence ques-
tion” and forbidding reference to corroborating evidence for a
determination of “equivalent' circumstantial guarantees of
trustworthiness” under MRE 804(b)(5) and MRE 803(24).!8
The COMA concluded, “{W]e do not apply the prohibition
against bolstering ‘indicia of reliability’ under Sixth Amend-
ment-Roberts analysis to the ‘equivalent circumstantial guar-
antees of trustworthiness’ requirement of resxdual hearsayi
under the rules of evidence.”1? ,

v

UMCM, supra note 2, MiL. R. Evip. 804(b)(5) provides, in pertinent part, that where the declarant is uhavailablé as a witness, the rule against hearsay does ‘not

exclude.

e

'(a] staternent not spemf' cally covered by any of the foregomg exceptlons but havmg equwalent circumstantial guarantees of trustwonhmess
" if the military judge determines that (A) the statement is offered as evndence of a material fact;.(B) the statement is more probative of the
paint for which it is offered than any other evidence which the proponent'can procure through reasonabie efforts; and (C) the general purpos-
es of these rules and the interest of justice will best be served by admission of the statement inta evidence . | )

Military Rule of Evidence 803(24) is virtually identical, although the availability of the declarant is immaterial. - See United States v, Lyons, 36 M.J. 183 186 n.2

(C.M.A. 1992) (application of MRE 804(b)(5) and MRE 803(24) is the same).

12McGrath, 39 M.J. at 162 (citing Delaware v, Fensterer, 474 U.S. 15, 19-20 (1985,

13/d. at 163.

14497 U.S 805 (1990)
15448 U S. 56 (1980)
16McGrath, 39 M.). at 164 (quotmg anhl 497U.8. at 819)
id,at 165,

8

191d. at 166, . i o
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hief Judge Sullivan and Judge' Wiss $eparately dissented.
Chief Judge Sullivan disagreed with the majority’s conclusion
that the accused waivéd cross-exarnination and ‘his right to
confront the victim because there was no finding by the mili-
tary judge that the accused ‘caused the:victiminot to testify at
the court-martial.?0 . ‘Consequently, tHe ‘military judge's con<
sideration of the aécused's confession was'constitutional error
in light of Idaho v. Wright.  Moreover,'Chief Judge Sullivah
opined- that'the ' COMA ‘had “constitutionalized” .MRE
804(b)(5) in United States ‘v. Hines?! and thereby exténded
Wright's holding prohibiting consideration of independent
corroborative ‘evidence to a purely'evidentiary analysis under
that rule. Judge Wiss joined the Chief Judge’s dissent stating
that the showing of reliability that-is necessary under the evi-
dentiary-hearsay rules is the same -a$ will satisfy .the Con-
frontation Clause when the witness is unavailable22 ... i~ -
P RIS (4 T

The COMA's opinion in McGrath should come as no sur-
prise to practitioners..: In concurring opinions in an earlier
decision, United, States.v. Lyons,?3 Tudges Cox and:Crawford:
eath.indicated that:/daho v. Wright's holding might:not
éxtend to circumstances. where the. witness was .available. for:
confrontation.?! soAdditionally, two courts of military review:
already ‘had questioned the extent to which ‘Idaho v. Wright.
applied to residual hearsay questions.25 One commentator,
presciently ooncluded recently that “a strong possibility:
exists” ‘that the COMA ‘will-hold that Idaho vi. Wright does.
not apply when a witness is considered available for Con-;
frontation Clause purposes.”26 | T I R RO

Yoy

-l . oty SNSRI . ! T L i SR
-:McGrath clarifies rpsr'dual,hearsay;analysis by establishing:
a bright:line rule that any relevant evidence may be used to
assess the trustworthiness of a hearsay statement, under MRE.
804(b)(5) or 803(24), when the declarant is available for con-
frontation. In applying the rule, however, practitioners should

give close consideration to McGrath’s suggestion that even

-

brief of limited testimony by a hearsay de¢larant may be buffi-
ciént to make a Ueclardnt available for confrontation purposes!
Moreover, itrial defefise counsel'should be aware that & failure
to cross-exXamine the declarant in such circumstances will'like-
ly result in a waiver of the client’s Sixth-Amendment right to
confrontation. Major MacKay, Individual ‘Mobilization Aug-
mentee, United States Army Reserve. "1« Loi o
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In Rice v. Martin Ma;t(iet(a Corp.i3.the Court of Appeals’
for the Federal Circuit (CAFC) recently addressed the distinc-
tion between the concepts of allowability. and lallocability .of
costs:in-the context of the treatment of Generaliand Admiriis-
trative (G&A) expenses.?8 - Although the case ‘addresséd the
allowability. and allocation ‘of a tax gross-up expense:{a rea-
soniably small dollar value, fact-specific item), the lcourt's
ddcision has far-reaching ramifications in‘thost, if riot all, Cost

“

Accounting Standards (CAS)-covered contracts.29 7 " » " b
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 Spme basic concepts and definitions are, helpful in under-
gtangding the court’s decision. . In cost reimbursement. con-,
tracts, the government does not reimburse contractors, for;all
costs that they incur (or, more simply, every dollar they
spend).0  Rather, the government only reimburses eontrac-

tors for costs deemed “aliowable.” Unallowable costs are not

2 4d. at 170 (citing United States v. Hines, 23 MJJ. 125, 133 (CMA 1986) (Sullivan, C.J., dissenting)). MR R

2! See Hines, 23 M.J. at 134,
2 McGrath, 39 M.J. at 172 (Wiss, 1., dissenting).

#136 M.J; 183, 188-89 (CM.A. 1992) (Cox. J,, Crawford, L., coneurring opimions)., , . | . v 51— o oi e, i g
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{7

21n Lyons Judge Cox stated, in his concurring opinion, “[The question remains open whether the corroboration rules relating to statements of the unavdlaﬁfé '\\:rit-""
ness announced in /daho v. Wright . . , are likewise applicable to residual hearsay offered under (MRE] 803(24) . ..., when the witness is available for cpnfrontation,

or is there a lesser standard?” /d, at 188. JTudge Crawford stated, “If ‘ﬂ‘r‘e;gf_mfrbnlt@tion Clause is satisfied, the co
tion are different from the corroborating ficts employed when there is & violation of the right to confrontation.” 1d.
2SUnited States v. Martindale, 36 M.J. 870 (N.M.C.M.R” 1993){ United Statds . Hansen, 36 M.J. 599" (A F.C MR, 1992)) "~
SRR I (PRI

26 Hudson, Using Residial Hearsdy, ARMY Law.: Nov. 1993t 9. ' 1"

27 {3 F.3d 1563 (Fed. Cir. 1993), reh '8, en banc, denied, 1994 U.S. App. LEXIS 16251(]‘-'edCu'1 Feb. 4, 1994).

28The concepts of allowability and altocability, and the definitions of key terms such as G&A, are discussed infra.

rpting faclts under the xﬁsid‘qialfh;arsay excep-
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2The CAS, formerly located in part 30 of the Federal Acquisition Regulation (FAR), are now located in Appendix B. See GENERAL SERVS. ADMIN. ET AL, FEDER-
AL ACQUISITION REG. app. B (I Apr. 1984) [hereinafter FAR]; see also 48 C.F.R. ch. 99. For an excellent, in-depth discussion of the geheral' CAS grinciples’
involved in this case, see Stephen T. Lynch, Allocation of Home Office Expenses to Segments and Business Unit G&A Expenses to Final Cost Objectives, 22 Pus.
ConT. L.J. 339 (1993). The discussion in this practice note (and in Martin Marietta Corp.) does not apply to non-CAS-covered contracts. Seé, e.g.} FAR app. B.'

para. 9903.20!-1, for a discussion of CAS coverage.

U A Vel Tl

LR e

30 An incurred cost is a cost identified through the use of the accrual method of accounting and reporting, or otherwise actually paid. A commercial (npngovém-
ment contract) definition of incurred costs would include alt costs actually paid or properly accrued, but government statutes and regulations limit the definition to

include only allowable costs.

} ““Unallowable cost’ means any cost which, under the provisions of any pertinent law, regulation, or contract, cannot be included in prices, cost-reimbursements,
or settlements under a Government contract to which it is allocable.” FAR 31.001. See also FAR 31 .201-6, Accounting For Unallowable Costs. celanin
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relmbursed 3 ‘
““The concept of allowabllity of costs is governed by the cost
prmclples 32 which dictate 'whether the government will reim-
burse a contractor for an “incurred cost. The basic prerequi-
sites of cost allowability are: (1) reasonableness; (2)
allocability; (3) compliance with the CAS or the Generally
Accepted Accounting Principles (GAAP); and (4) the absence
ofa specnﬁc statutory, regulatory, or contractual exclusion of
the cost—such as, in DAR 15-301.2 or FAR 31.205).33 More-
over, government agencies have broad authority to disallow
specific types and amounts of otherwise properly allocated
costs for various policy reasons.34

- Conversely, the concept of allocability—in this case gov-
emed by the' CAS—basically involves accounting prmclples
and procedures. Allocation involves the measurement, assign-
ability, ‘or chargeab|l|ty of ‘costs to cost accountmg perxods
and ‘cost objéctivesS based on the relative benefits received
(by a cost objectrve) or some other equitable relatlonshtp 36
That @ cost is allocated properly or improperly,’ however does
not alone deterrnme |ts alloWabxhty

Generally, the FAR drstmgulshes between the treatment of
two major types of costs—direct costs and indirect costs.
Direct costs, which can be identified specifically with, or
charged to, a partlcular contract/final cost objective, typically
include direct material costs (supplies purchased specifically
for that ‘contract), direct labor (manhours spent on that con-
tract), and subcontracts (procurements in support of that con-
tract).37"! ‘Conversely, indirect costs, such as the-cost of

“ B L ' . .
3 e Lo § N i B Vioe

mamtammg a home- office,38 ° management salarlés ‘or, more
generally, ‘overhead,” cannot be identified with a single, fi nal
cost objective.?? While ‘direct costs can be aliocated dlrectly
1o one final cost objectlve (such as a contract), indirect COSts
cannot. As a result, contractors accumulate, collect, capture
or record indirect costs |n cost pools” for later allocatlon ‘0‘ '

General and Admmistratlve expenses, the most famlllar
indirect cost pool, represents necessary expenses for the gen-
eral operation of a business which cannot be related directly to
any cost objectives. General and Administrative expenses
include indirect expenses such s executrve offices, executive
compensanon legal servrces and accountmg servxces 4' v

The sums collected in these indirect cost pools are assrgned
or allocated to cost ob_;ectlves (such as contracts) based on a
predetermined allocation formula. There are a broad range of
allocation methods for G&A, such as: the total cost input
base (based on the total amount of money expended by the
contractor in performing all of its contracts); cost of gcmds
sold; cost of sales; cost of goods manufactured ‘or total
sales.#2 Once the indirect costs are collected in “pools,” they
are allocated to contracts (or final cost objectives) based on
that contract’s (or final cost objective’s) relative or propor-
tionate share of the base—such as, total cost input.

’ Basrcally, if unallowable costs are exc',3:d from a base—
which serves as the “basis” (or denominator43)—on which
indirect costs are allocated to final cost (objectives or con-
tracts). the base becomes smaller (that is, the total cost input

SVERS BN

L -,,j:tt oo T S
-

32The cost principles were found in the Defen.re Acqm.rnmn Regulalmn (DAR) until that regulatlon was superseded by the F‘AR on Apnl l l984 numerous speclﬁc

cost allowabrhty exclusrons are now found at FAR part 3l

FAR 31.201-2; 31 204

o

34 See, e.g., Rice v. Martin Marietta Corp., 13 F.3d 1563, 1569 (Fed. Cir. 1993) (citing United States v. Boeing, BOQ F.2d l390 l394 (Fed Clr l986)) (unfunded
Supplemental Executive Retirement Plnn). General Elec. Co.'v. Umted States. 929 F2d679 68] (Fed Cll' l99l) o E

1A

35Cost objectxve. asusedin. .. [FAR Pa.rt 31] means a funetnon. organizational subdmslon contract or other work unit for which cost data are desired and for
which provision is made to accumulnte and measure the cost of processes, products; jobs, capitalized projects, etc.” FAR 31.001." “‘Final cost objective’ . . . means

a cost objective that has allocated to it both direct and indirect costs and, in the contractor’s accumulation system, is one of the final accumulation points.” ld For
accounting or allocation purposes, individual contracts generally are final cost objecuves—meamng simply that, for accounting purposes the contractor uses indi-
vidual contracts as its “unit” for tracking, collecting, and assigning the tosts it incurs (or, more simply; the money it spends).:

3614, 31.204-4. “*Allocate’ means to assign an item of cost, or a group of items of cost, to one or more cost objectives. Fhis term includes both dlrect assrgnmcnt
of cost and the reassignment of a share from an indirect cost pool.” Id. 31.001.: . .

v

374d. 31.202.

38‘"Home oﬂice .mearis an oft' ce responsrble for dlrectlng or tnanngmg two or more, but not necessa.nly all, segments of an orgamzatlon e usually perfonns :
management; supervisory, ‘or administrative functions, and may also perform service functions.in support of the operations ‘of the vanous segments ..
31.001. .

39074 31.203. o T " s
40+ Accumulating costs® means collecting cost data in an organized manner, such as through a system of accounts.” Id. 31.001. See also Rice v. Martin' Marietta

Corp., 13 F.3d 1563, 1565-66 (Fed. Cir. 1993); Lynch, supra note 29, at 414-15. An indirect cost pool is a grouping of incurred costs that are identified with twe or
more cost objectives, but not speclﬁcally |dent|ﬁed duectly wnh ﬁnal cost objectlves FAR 31.001. More slmply, cost pools eollect, or aceount for mdlrect costs.
. o RIS R

"FAR3I00] Rice, l3F3datl566 . .‘ R T

42See Lynch, supra note 29, at 410-12.. Although the Defense Contract Audit Agency may insist on use of the total cost input base, other bases may be permlssible
(for example, a single element basc—such as, direct labor), 50 long as their results are equitable. /d. at 410-19, and cases cited therein. - CREIRS

43 Rice, 13 F.3d at 1566 n.6; Lynch, supra note 29, at 355, 379, 409-10. R AT R R ALY S B, IR
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base would:be “x” rather than “x +y” with y representing
unallowable costs) 44 Because the, allocatron process depends
on the relauonshrp between the 51ze of the final cost objec-
t|ve—such as, total contract dollars—and|the §lze of the
base—such as “total dollars expended by ‘the contractor ‘on all
contracts the smaller base—that is, -the smaller denomina-
tor—would result in'a greater percentage ‘of the indirect cost
pool bemg allocated to each individual final cost objective.

N T T TR S e TR

C e TheDtspute o , C e
e a v v & 2

the V. Martm Martetta Carp mvolved an alleged confllct
between the. CAS (specrﬁcally CAS 410)45 and a cpst: princi-
ple (specifically DAR 15-203(c)). 46 The dispute arose from a
drsagreement regarding Martin Marietta’s practice of exclud-
ing a specrflc unallowable direct cost—the tax gross-up
Epense—from its total cost “input base for the dlSll'lbUllOl‘l of

&A expenses N .o '

l-'-or the foregomg reasons Martm Manetta drd not mclude
the una lowable tax grassyup, expense in its, total cost mput
base Nor dld Martm Marietta’ “burden” the unallowable tax
gross-up expense “with a proportlonate or “pro-rata’’ share .of
G&A. The contractmg ofﬁcer rendered a fjnal demsron stat-I
ing that Martin Marietta’s practice vrolated CAS 405,47 CAS
410, and DAR 15-203(c), because the tax gross up expense
neither was. mcluded in the total cost input base qor did it
“bear ifs pro—rata share ofG&A eI ek

The partres agreed that the tax gross up expense was unal-
lowable and, as a result, neither the allowablllty nor the nature
of that cost was an issue before the Armed Services Board of
Contract Appeals (ASBCA or board) or the CAFC.48

Martin Marietta appealed the contracting officer’s decision
to the ASBCA. At trlal, involying primarily expert witness
téstimony regarding the’ hlsfory and interpretation of the CAS”
and cost principles, the board addressed two issues: (1)

whether the exclusion of an expressly unallowable cost (the
tax gross-up expense) from Martin Marietta's total.cost input
base .for the allocation .of G&A violated the CASor _the cost
prtncrples and (2) whether a pro-rata share of. the G&A
expense allocated, to the contract, proportionate to. the unal-
lowable cost, also,should be drsallowed pursuant to, DAR 15-
203c). . W i e

[T E T U ETE L i B L T N
, With regard to the first issue, the ASBCA held that Martin
Manetta improperly excluded the tax gross-up expense, an
unallowable cost, from its cost, mput base.4® Martin Marietta
did not appeal this issue. P L R .

On the second issue, the ASBCA, in a three-to-two deci-
sion; held for Martin Marietta, ruling that the unallowable tax
gross-up.expense should not bear, a pro-rata share of the G&A
expense.’® ; The majority concluded,that, for a pro-rata share
of GXA to be disallowed, the G&A had to be allocated to the
una]llowable tax gross-up expense.. The majority explained
that:, (1) this “allocatron" of G&A to an unallowable cost (the
tax gross up expense) was 1mproper because it treated the spe-
cific unallowable cost (the tax gross-up expense) as a final
cost objective, contrary to CAS 410’s guidance and Martin
Marletta s practice of treatmg only contracts as ﬁnal cost
obJecttves and (2) the provision which required .the “alloca<
tion,” DAR .15-203(c), addressed allocability of G&A rather,
than its allowability, .In finding that DAR 15-203(¢c)
addressed allocability rather than allowability, the majority:
found a conflict between CAS 410 and DAR :15- 203(c) Al
The government appealed the second i issue to the CAFC.%2

Cost Accounting Standard 410 prescribes criteria for allo-
cating G&A expenses (based on their beneficial or causal rela- .
tionship) to final cost objectives, and for determining the type
of expenses that should be included in the G&A cost pool.
The relevant text of CAS 410 instructs that “business unit.
'G&A ‘expenses shall.be grouped in a separate indirect cost,
pool which shall be allocated only to final cost objectives.”S3

44 For another, more detailed, example based on this case, see Lynch, supra note:29, at 433-34 n.492, where the author explains that:“[b]y fragmenting the basc,"
Martin Marietta effectively reduced the base used to allocate G&A costs to gavernment contracts, thereby increasing the G&A rate for govermnment contracts, which®
in turn increased the amount Martin Marietta was reimbursed for mcurred allowable costs—i.e., G&A." (emphasrs added)

b ool

45The CAS numbenng system corresponds to paragraphbnumbers in FAR appendtx B.tpart 9904.. For example, CAS 410 is found at FAR appendrx B paragraph'

9904.410. ' TR Chy e .[|'~

%Defense Acqursmon Regulauon 15- 203(c) is substantrally the same as the current FAR 31.203(c).

N TR “)a‘ ,l LI S T I R BRI

CLIFTO L T o
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41Cost Accounting Standard 405—which deals with accounting for unallowable costs—addresses the identification and exclusion of expressly (or mutually agreed)
unallowable costs from contract billings, claims, or proposals. FAR app. B, para. 9904.405-40. Although Martin Marictta implicated CAS 405 in this appeal, the
appellate court focused its analysis almost exclusively on CAS 410 and DAR 15-203(c).

L

48 The specific unallowable cost, the tax gross-up expense, consisted of the contractor’s payment to its employees of additional dollars to offset their tax liability
incumred after reimbursement for relocation expenses. Rice y. Martin Marietta Corp.;:13 F.3d 1563, 1567 n.7 (Fed. Cir. 1993) (citing DAR15:205.25(c)X4)). The
nature of the specific unallowable: cost was irrelevant to the Imgatton. because the parties conceded,.and the court later acknowledged, that this was a test case.. ld

at 1567 n.8.

49 ASBCA No. 35895, 92-3 BCA § 25,094,

EE T [

50The two dissenting administrative Judges favored readmg the regulations in-harmony and found no such conflict between the CAS and the cost prmclple 92-3

BCA,at 125, lOerZ 1

B
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5'The part:es drd not dlspute that in the event of a conflrct between the CAS and the DAR cost pnncrple, the CAS would govern che. 13 F. 3d at 1565 (cmng

United States v. Boeing Co., 802 F.2d 1390 (Fed. Cir. 1986)).

RER

52 The. author of this practice note (with. qrgmﬁcant assrstance from Arr Force and Defense Contract' Audit Agency personnel) represented the govemment m thls ¥

case before the appellate court. ;321 ;.- 7 U0

53FAR app. B, para. 9904.410.40(a); see Rice, 13 F.3d, at 1563-64,

62
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Cost Accounting Standard 410, therefore, instructs that G&A
expense wiil be allocated only .ohce and only to ﬁnal cost
objectrves : '; I YAy RT A RS

S A ,,t::

The relevant cost pnncrple, DAR 15-203(c) stated that
all items properly includable in an lndrrect
cost base should ‘bear a pro-rata share of
indirect costs irrespective of their accep-

ictance as: Government contract costs. - For

TS example, Iwhen a cost input base is-used for - i
‘the-distribution of G&A, all items that
i would propérly be part of the cost input -

- base, whether allowable or unallowable, '+
shall be]mcluded in the base and bear thezr T
: >pro rata shareofG&A casls54 R DY
i - The gravamen of the drspute ‘was whether a
: pro-rata share of the G&A cost'pool should
be disallowed alOng with: a given ‘unallow-
able cost (that is, the tax gross-up expense).
In other; words, assuming that an unallow-
able:cost must be inéluded in’the total input © /-
cost bas'e should a proportionate. share of
the contractor’s G&A costs also become
unallowable” .
NEE [ A i . FER 2 PR PRI

- The CAFC sAnalysrs SR e

\-

r;ld i R !,'.'r “\

On appeal the government argued that, consrstent with the '

rules of statutory construction, the CAS and cost principles
should be read in harmony. :Moreover, the government high- -
lighted the practical concern that:the board’s refusal to disal-"

low a pro-rata | share of the G&A ‘evisterated the first part of -
the board’s decision requiring-that the ‘unallowable cost be
included in thel total cost input base. Convetsely, Martin

Marietta focused on the putative conflict between CAS 410 -

and DAR 15- 203(c) asserting that DAR 15-203(c)’s language
addressed allocabrlrty, rather than allowabrhty Fh

! : 1k

Before addressmg whether DAR 15 203(c) dealt wrth
allowability rather than allocability, the court interpreted the
“pro-rata share” language in the cost principle.55 The board,
in finding a conflict between the CAS and the cost principle,
had defined the key issue as whether a disallowed cost should
“carry with it ‘a pro-rata share of G&A expense where the

N

54 Rice, 13 F.3d at 1566 (quoting DAR 15-203(c) (emphasis added).
55See, e.g., rd at 15568.

1d, “
51d. at 1569.
38/d. at 1570

59 ]d

unaliowed cost is in the allocation base.”$6 On appeal the
court-disagreed with the board’s mterpretatron that the unal-
lowed cost “carr[ies]- -with'it” the pro-rata ‘share of G&A
expense ‘The court also Hrsagreed that the DAR 15 -203(c)
language required a proporuonate share of G&A expenses
actually to be “assigned” or “allocated” to the’ unallowed
costs. Rather, the pfo-fata share of G&A is srmply dtsal-
lowed The court explamed ,
[ERS
RRE The amount of G&A expense that is reim- | '
-~ "bursed {generally] is only an approximation
‘of ‘the amount of G&A expense related to

" the allowable costs of each contract,

- because G&A'expenses are not directly”
caused by any one contract. Thus, to say
that the unallowable costs “bear their pro-

“rata share of G&A ‘costs” doés not require
- i that those G&A costs be'allocated to the cat-
© . egory of unallowable ?osm 570
i cot

- Nor ‘was the court swayed by Martin Marietta’s: assertion

that a disallowance of a pro-rata share of G&A converted the

unallowable cost into-a final cost objective. The court
explamed that aflocation of G&A expense to final cost objec-

tives is merely an approxnmahon The G&A is allocated over";
a-contractor’s various contricts based on a ratio bécause

“G&A experises, by their very nature, cannot be attributed to
one contract.”® The disallowed pro-rata share of G&A is
never actually allocated to the unallowable cost; therefore, the
unallowable cost never becomes a ﬁnal cost objectrve

Further, the court held that DAR 15-203(¢) was an allowa-
brlrty provision and, conséquently, no conflict existed between -

this cost principle and CAS 410. The court concluded that a
pro-rata disallowance of G&A costs did not entail an “alloca-
tién"” or “assrgnment" of G&A costs. Rather, through the cost
principle, the govemmeht “srmply limit{ed] the allowabrlrty of

allocated G& A expenses by applying a percentage determmed '

by ‘the ratio of measured unallowable costs to the cost input
base.”s® Therefore, the court reversed the board’s decision,
and permitted the government to disallow an appropriate por-
tion of the allocated G&A expense.

Industry Reaction "+

Industry swiftly reacted to the court’s decision.6® Profes-

SR L8

0S¢, ¢.g., CAFC Reverses ASBCA in Martin Marietta Tax Gross-up Expense Case,'Permits Disallowance of G&A Expense Prapamorza! 1o Unallowable Costs, -

61 Fep. ConT. Rep. (BNA) at 16 (Jan.°10, 1994); Federal Circuit Reverses ASBCA Ruling on G&A On'Unallowable Costs, 36 Gov't CONTRACTOR (Fed. Pubs.){
17 (Jan. 12, 1994) [hereinafter Federal Circuit Reverses ASBCA); Lynda Troutman O’Sullivan & James M. Weitzel, Jr., In the Wake of Rice v. Martin Marietta

Corp., Can There Ever Be a CAS/FAR Conflict?, 62 Fep. Cont. REr. (BNA) at 19 (July 4. 1994); Alfocability and Allowability: More Alphabet Confusion in the”

Federal Circuit, 8 Nasu & CiBINIC REP. § 15 (Mar, 1994); Federal Circuit Reverses ASBCA Ruling On G&A On Unallowable Costs, 94-l COST PRICING & Accr G
REP. (Fed. Pubs.) at 21 (Jan. 1994).
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sor. John Cibinic disagreed with the ASBCA's decision,(the
dec:ston below the Federal Circuit's) because ‘the practical.
effect of the board's mterpretauon of CAS. 410 gave the con-
tractor what the board s, interpretation . of CAS 405 said the,
contractor could not have 6l Consequently, Professor Clblmct
appeared satjsfied wrth ‘the .appeliate court’s ‘‘end result.”,
Nonetheless he expressed dlssatxsfacuon ‘with the couri’s rea-,
soning, maintaining that the cost prmcnple, FAR 31. 203(c) is;:
an allocability, rather than an allowability provision. Profes-
sor Cibinic would have prefefred for the court simply to con-
clude “that costs are dlsallowed after all allocation have taken
place and, that every. cost, whether allowable or unallowable,
must bear lts allocable share of indirect costs. l’62 In terms of
seeking an, easy-to grasp rule- of-thumb Professor Cibinic’s
preference is appealing. .~ .. .. N T
T

Attorneys Lynda Troutman O Sulllvan and James,Wertzel
also conceded. that “the result An Martm Martetta cannot be
termed patently unreasonable."wbut concluded that the
CAFC'’s rationale raised troublmg questions.®3” O’Sullivan
and Weitzel noted that the court; viewed ¢ost allocation and
the computauon of total allowable cosfs as separate—and;-
sequenttal-—steps. 2 process by which.CAS/FAR conflicts
need pever. exist.64 As a result O;Sulhvan .and Weitzel fash- .
loq an ,articulate and reasonable argument for a smgle set of
regulauons addressmg both allowability and allocability, pro-
mulgated by a single mdependent organization, perhaps to be -
known as the “Cost Principles Board.”s5 . - TR

TN SRR N LS I TR PRSI SR AT i

“br. LOUIS Rosen was more critical, promptly. expressmg
dissatisfaction with the “practlcal legal, and policy ramifica-
tions”’, of the court’s decision.68, First,:Dr..Rosen complains
that. contractors that, revised thetr practices. based .on the
ASBCA decrsron must now realrgn their, practices w1th the |
CAFC’s. guldance Second he opines, that the court’s. reason-, .
mg cxtended far beyond the specific ; unallowable costs—-—the
tax gross-up expense—-m dispute.., Finally, Dr. Rosen laments
that the court’s deference to. the drafters of the cost principles
somehow diminishes “the CAS ‘Board's ability to fulfill its 4
statutory . mandate as the exclusnve body responsible for pro- .

g atn P e o o wolbeeil ot e b ey

SR

618 NasH & CIBINIC REPORT, Supra note 60, 115

6274

et
A |

630’Sullivan & Weitzel, supra note 60, at 19.

S P TE BPN § I ST S IR SR DS LRSS T A0

641d. at21-23. -

651d. at 26-27.

mulgating: Standards governing(thé measurement,. assigriment,’
and allocation of costs ander (Govémment icontracts.6? -Dr;
Rosen’s first two criticisms merely highlight the risks-of liti-
gating, and losing, a test case. As to his final point, the CAS
Board, at.any time; ‘could sifulfill its statutory' mandate” by
amending CAS 410.68
et oo ddebiopn viveong
G vnne o oConelusion v ol et
e e 'i,‘\nJof“Jllf wlins vy
This case gremlnds cost:analysts, contracting ofﬁcrals and
their legal advisors of the need to scrutinize indirect costs dili-
gently. While the actual sums affected by the'court’s decision
in most cyrrent proposals, contracts, or claims are small, their
cumulativeishare of the defense budget:is significant. In
negotiations, -audits,-and Jitigation, coniract attorneys can,
with confidence, now counsel the contracting officer to disal-
low that share of G& A proportionate to the unallowable costs
in the contractor’s allocation:base.’ The government must not
leave these'costs ‘on-the table: “Captain :Schooner,: Individual
Mobilization Augmentee, United Statés Army Reserve.
Fe ot AET L el M e e
,h PR FORTEEEE B T80 LT R TURITS WO TRLRE COS SRS
A Precursor of Thmgs to Come:: Fundamental
Change in the Department of Defense’s ‘.
-0 Use of Military Specrf‘catlons AR
o ) Lt
Secretary of Defense William Perry recently took a signifi-
cant step in reforming the way that the Department of Defense
(DOD) buys supplies and components for military systems.
In a2 memorandum dated 29 June:1994, Secretary Perry
reversed a long-standing preference for the use. of military-ri
unique specifications and standards, commonly knowrni as*
“milspecs,”:.in;DOD procurements.$9 :Formerly the use of mil-:
specs was mandatory when they ‘Wwere available for military |
systems;”0 program offices or other purchasing activities had -
to obtain a waiver fo avoid their.use on a case-by~case basis.”!
Secretary Perry’s guidance reverses this mandate and now -
requires DOD agencies ‘to.obtain approval to use milspecs in-:
their contracts. Purchasing’offices now must use commercial -
and performance standards and specrﬁcatmns whenever possn-
gdbve Mt e DAL e s NS TRERTR SRR
S T AP E S A S DI tF TR R RSN

0 l

$6Dr. Rosen served as the expert witness for Martin Marietta in the proceedings before the ASBCA. See Federal Circuit Reverses ASBCA, supr‘d- note 60, ‘l l’l at

9-10, Practitioner Comment.

6714

685ee, e.g., 41 U.S.C. § 422(f)(1), 422(5)(3), 422(j)(4) (1988) (granting and explaining the CAS Board’s “exclusive authority”).

YN

A

69 Memorandum, Secretary of Defense, Department of Defense, subject: Specifications & Standards—A New Way of Doing Business (29 June 1994) [heremafter
Perry Memorandum]}. The memorandum is reprinted in full, see infra Appendix, Text of Perry Memorandum.

70See FAR 10.006, amended by, GENERAL SERYS. ADMIN, ET AL., FEDERAL ACQUISITION CIRCULAR 90-20, ltem 1l {10 Mar. 1994). ‘With limited exceptlons. FAR v

10. 006 requued the DOD to use rmlspecs to descnbe the items it intended to buy;’ whenever rmlspees for those items were tvaxlable SIS SR IT IR ‘l

PR PO R Y WA LN 1 S L) HO T e

ﬂseeFAR tooo‘/ﬂ .

7 Perry Memorandum. :up;al note 69.
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Secrétary Perry intends for the: DOD’s iticredséd’ ase ‘of
commercral standards ahd perfOrmance specrﬁcatrons to

while the DOD'awaits new legrslatloh74 that will’ lmplément
even more sweepmg changes in the’ ‘waythe entire’ federal
government ‘procures goods and' services. Through 'this policy '
change regarding mrlspecs—whrch should simplify the way
that the DOD buys goods and components for its weapons
systems—Secretary Perry intends “to obtain products and
technology more rapidly ‘and efﬁcrently, and to cut’ costs
and save taxpayersmoney "5 et g v T T e
Rev1ewmg all of the approxrmately 31 000 mrlspeﬁ:s76 for
conversron to commercral item descnptrons or performance
speclﬁcatlons wrll take time, and the up-front conversxon éost
will be expensrve ‘but the effort should save money in thef:,;
long run. ; The DOD will realize most;of the savings through
more economical purchases of advanced- technology compo- .
nents used in larger mrlttary weapons and related systems.”?
On a smaller scale, contracting offices. also should achieve
cost savings in the near-term by removing milspec. require-
ments from routine painting, repair, and maintenance con-
tracts.”8
 TELTE NN T VER S PAP TS DRI I TCNNN S EEEE R AL LA S5 PR
Even pending implementation of Secretary Perry’s memo-
randum in. the :DFARS, the DOD contracting offices must:
expedite the processing of proposed elternatives to milspecs.’:
To the extent possible, contracting offices should implement
the new policy and eliminate milspecs both in.their new solic-
itations and in their-existing contracts.:. The preferred.tech-
nique for implementing changes in existing ccontracts is
through no-cost value engineering settlements,8¢ but to: the
extent a contractor: may. realize substantial savings from the

R Tt R S Tt EEE RO SR I PRSI £

Lt I

deletion of mrlspec requrrements in a contract, the’ government
is not barred by Secretary Perry’s memorandum from seeking
consideration for milspec deletions. :

This recent shift in DOD policy regarding the use of mil-
specs in its procurements is a precursor of the numerous
acquisition reform initiatives that very soon will affect the
way government procurement, officials do business. Major
acqursmon refotm legislation' s pending enactment into law,
after passing both houses of Congress®! earlier this summer,’
and after recently clearing a House-Senate conference com-
mittee.82 Concurrently, the Office of Federal Procurement
Policy (OFPP) has begun an effort to rewrite the 1600-page
FAR ‘and 2900 pages of agency FAR supplements in their
entirety. 83" Although the exact form that the FAR rewrite will
take is not yet clear, it likely will result in a streamlined,
mandatory regulatron based on statutes, executive orders, and
other provisions of law that are brndmg on executive agencies.
Additionally, the: new FAR likely will promulgate some sort
of nonmandatory guidance, perhaps in the form of a separate
manual, that will facilitate greater flexibility and rnnovatron in
government précurements.

The year ahead promises to be an exciting one for the feder-
al acquisition community..:.As practitioners in this field are
well aware, the adage that “the only thing certain is ‘change”
always has been true in the realm of government contracting.
Nevertheless, the pace and magnitude :of change could well
reach new highs in the coming months. The complete reversal i
in the DOD’s approach to:the use:of milspecs is just the
beginning—other contracting. techniques that were the right -
way of doing business just weeks ago will be the wrong way
to do_things a few months from now, Contract attorneys and
their clients must follow the changes closely, not only to com-. .
ply with current laws, regulations, and policies, but also to

[IETER S L A A - R ESt S
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T3News Release, “Perry Releases Plan to Streamlrne DOD Purehasmg Practices,” Ofﬁce of the Assrstant Secretnry of Defense (Publrc Affarrs). Department nf

Defense (June 29, 1994) [heretnafter News Release]

et Apf

74Seemfra notes 81 82 and accompanymgtext ‘ ‘\'z . S
R f IS I T i

75Wlllram Perry. quoted in, News Relcase,.rupra note 73 EERR
6 See id, IR :
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73(.}{ FAR 10 002(d), whrch already establlshes a.preference: t'or commetcml standards or'pcrfonnanee work descnptlons ln most nonweapons system procure-:
ments. This FAR provision is relatively new, however. and !housands of pxisting contmcts for routme work unrelated to DOD weapons systems contain mrlspee

references and requlrements

79 Perry Memorandum, supra note 69.
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81 The Federal Acqursrtron Streamhmng Act of l994 S. 1587 103d Cong 2d Sess. (1994) (as amended) ‘would enact numerous srgmﬁcant reforms ifit eventually
passés into law. - The bill contains reform provisions baséd on both the Section 800 panel's tecommendations (see National Defense Authorization Att for Fiseal
Year 1991, Pub. L. No. 101-510,.§ 800 (1990)) and Vice President Gore's National Performance Review. Key reform provnsrons included in'the bill aré: a'statuto-
ry preference for commercial items over nondevelopmental and government-unique items {section 7103); a simplified acquisition threshold of $100,000, in lieu of
the existing threshold of $25,000, for agencies using an électronic commerce System for prov1dmg notice of contracting opportunities to industry, (secuon 4001); .
and 4 requirement for collection and consideration of past performance data in conjunction With source selections (section 1091).” The Senate passed its version of
S.1587 on 8 Junc 1994 (seée 140 Cong; REC. S6599 (darlyed )) A slrghtly dlfferent versioh of the bill cleared the House of Representatives on 27 June l994 (.ree ‘
140 CoNG. Rec..H5084 (daily ed.)). o -

82The cont'erence commrttee approved and reported the bill for nnother vote by both houses of Congress on 21 August 1994. HR. Rep. No. 712, 103d Cong., 2d
Sess. (1994)." Although Congress remains deadlocked on health care, a cnme blll and other matxers in the medra spothght at the time of tl'ns wntmg, passage of
S. 1587 before the end of thrs congressronal term is likely. "~ "¢ o

TR TR v

83 See 59 Fed. Reg. 34678 (1994) (announcmg OFPP's intent to hold a publlc heanng on altemate approaehes toits FAR rewrite effort)
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ayoid Jnnecegsary. protests and !llttgatlonlrn‘conducpng Jtheir,
proqc]:urements Ma_lor DCMOSS:‘,. - ,
e Appendlx .
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MEMORANEUM Folé SECRETARIES OF THE MILI-)
TARY DEPA TMENTS = . ", .

""" CHAIRMAN OF THEJOINT CHIEFS OF STAFFH,,,
.. . UNDER SECRETARIES OF DEFENSE ,l,
" COMPTROLLER oo e

.. ASSISTANT SECRETARY OF DEFENSE (coM‘
.MAND, CONTROL, COMMUNICATIONS AND
b {. ,INTELLIGENCE) 0o ST R
Yo e GENERAL COUNSEL R I NP
i INSPECTOR GENERAL I TEVE RS o
- DIREGTOR OF OPERATIONAL TEST. AND €1
,.‘EVALUATIONi ! SRy T o5t Yoy
' DIRECTORS OF THE DEFENSE AGENCIES : in
COMMANDER-IN-CHIEF, U.S.:SPECIAL OPER~);:

ATIONS COMMAND
araill st et o st b bty wdT
SUBJECT Specxficauons & Standards—A New Way of:.
DorngBUsmess v X i 4. _ crb oy onean Haw

BTttt SO TR ‘ TSR Ur A T BN [ S I .
To- meet future needs, the Department of Defense ‘must’
inérease:access to commercial state-of-the-art techndlogy and '

must facilitate the adoption byiits suppliers of business

processes icharacteristic of 'world class suppliers. '!In addttlon, ‘
integration of commercial and military development ghd man- "
ufacturing facilitates :thé development of dual-use processes
and:products ard contributes to an exparided industrial: base

that is capable of meeting defense needs at lower costs. ‘i

I have repeatedly stated that moving to greater use of per-
formance and commercial specifications and standards is one

of ithe 'most important-actions that' DOD 'must take to ensure ' * -

we are able to meet our military, economic, and policy objec-
tives in the future. Moreover, the Vice President’s National
Performance Review recommends that agencies avoid govern-
ment-unique requirements and rely more on the commercial
marketplace.

To accomplish this objective, the Deputy Under Secretary
of Defense (Acquisition Reform) chartered a Process Actlon ‘

Team to'develop a strategy and a specrﬁc plan‘of actron tot e

decreasé reliante, to the maximum Extent practicable, on'mili-
tary specifications and standards. The Process Action Team
report, “Blueprint for Change,” identifies the tasks necessary
to achieve this objective. I wholeheartedly accept the Team’s
report and approve the report’s primary recommendation to
use performance and commercral specifications and standards ..
in liew of military specifications and standards, unless no prac--.
tical alternative iexists to'meet the user’s needs: I also: accept

theireport df 'thie Industry Review Panel-on: Specrﬁcatlbns and "

tantlards and direct the Undler Sectelary 'of Defense (Acquls1-

tiog, and Technology)'to appropnately implement the Panel’s,
recommendatlons

I ditectthe hddreSsees o’take immediaté actlon to’ 1mple s

meht the Team's recorhmendations and assign the Under Sec-

retary of Defense (Acquisition and Technology) overall
(1 . e

66 ..

&
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implementation responsibility. I direct the Under Secretary of -
Defense,(Acquisition.and Technplogy) to- lmmcdlately
arrange - for;reprogramming the funds., needed ;int FY94: and-,
FY95 10, efﬁcrently implement the recommendations. ; I-direct:
the, Secretarles of.the Military Departments and the. Directors
of the Defense Agencres to program funding for FY96 and,
beyond m accordance wrth the Defense Planntng Gutdance oo

Aty

R P HN

N

Polzcy Cltanges l: T

oii
1T

o .
Llsted belod/ are a number of the most crmcal changes to,,
crrent | pollcy that are needed to lmptlement the Process,,
Action Team’s recommendations. These changes are effec-
tive 1mmed1ately However’ itis ot my mtent to disrupt on-
going sollc1tatlons or contract negotlatlons Therefore, the, ,
Compdnentl Acqu1smon "Executive (as deﬁned in Part IS of
DOD Instruction 5000.2), or a desngnee may waive the 1mple-
mentatlon of these changes for on: gomg sol|c1ta{10ns or con- M
tracts during’ the next 180 days following the date of this”"
memorandum “The Under Secretary of Defense (Acqursmon ‘
and Technology) shall 1mplement these policy ‘changes in
DOD Instruction '5000.2, the Defense Federal Achnsmon“’
Regulation Sdpplement {(DFARS),"and any other instruétions,
manuals, regulations, or policy documents, ds ’abpropnate e ‘

Military Specifications and Standards: Performance speci-
fications: shall' be used ‘when purchasmg hew systems major
modifications, upgrades to ciirent systeins and nondevelOp— i
mental and commercial items, for programs in any ‘acquisition”
category.: If it-is.not practicable to use'a performance specifi<:’
cation,'a non:government standard shall'be used. - Since theré" i
will be cases.when military specifications are needed to define™'i
an exact design: solution because there is. noiacteptable nonsi:
governmental ‘standard or because the use ‘of a:performance:)
specification or non-government standard is: not cost.effective; ¥o
the use of military specifications and standards is authorized
asa last resort, with an approprrate waiver.

SR AR IR o g
Walvers for the use of mllltary Specrﬁcatlons and standards
must be approved by the Milestone Decision Authority (as, ..
defined in Part 2 of DOD Instruction 5000, 2). In the case of
acquisition category 1D programs, waivers may be gratited by "
the Component Acquisition Executive, or a designee. The .
Director, Naval Nuclear Propulsion shall determine the speci-'
fications and standards to be used for naval nuclear propulsion, =:
plants in accordance with Pub. L. 98-525 (42 U.S.C. § 7158

trLocnate): Waivers for reprocurément of items alreatly in the’_
> inventory ‘aré not teqitired.’ Waivers may be made 0n g "class" .

or item basis for a period of time not to exceed two years

TR PREE DS TT b R PR
Innovative Contract Management The Under Secretary of
Defense (Acquisition and Technology) shall deVelop, within
60 days of the date of this memorandum, Defense Federal:
Acqmsmon Regulauon Supplement (DFARS)nlanguage to
~encourage contractors ‘to propose non{government standards
and industry-Wnde Jprictices that meet the lntent of the mllltary .
speciﬁcauons and standards. The Under Secretary will make
this
randum. This language will be developed for inclusion in both

_ requests for proposal and in on-going contracts, These stan-

 dards and practices shall be consndered as alternatives to 'those.
mlhtary specnﬁcatlons and standards cited in all new contracts
expected to have a value of $100 000 or more, and in ex1stmg

RERAT R en e (R HE
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anguage effequve, 180 days aftter the date ofi this memo- -
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‘contracts of $500,000 or mote having a substantral contract
-effort remaining to be performed.” !
Pending completion of the language, 1 encourage the Secre-
taries of the Military- Departments and the Directois of the
Defense' Agencies to exercise their existing’authority to use
solicitation and contract clause language such as:the language
proposed in the Process Action Team'’s Teport. 1Government
contracting officers shall expedite the processing of ‘proposed
alternatives to military specifications and standards and are
encouraged to'use the Value Engineering ‘no-tost' settiément
method (permrtted by FAR 48. 104-3) in exrstrng contracts’ (o

bee T
e PR

Program Use of Speclf‘ catrons and Standards. Use of

specifications and standards listed in DOD Instruction 5000.2
is not mandatory for Program Managers. These specifications
and standards are tools available to the Program Manager,
who shall view them as guidance, as stated in-Section 6-Q of
DOD Instructron 5000 2.

’I‘lermg of Specrﬁcatlons and Standards‘ Durmg produc-
tion, those system specifications, subsystem specifications and
equrpmentlproduct specrﬁcatronsi(through and including the
irst-tier references in the equrpment/product specifications)
ited in the contract shall be mandal.ory for use. Lower tier
teferénces will be for guidance only, ‘and will not be contrac-
tually binding unless they are directly cited in the contract.
Specifications and standards listed on engineering drawings
are to be consideréd as first-tier references. Approval of
exceptions to this policy may only be made by the Head of the
Departmental or Agency Standards Improvement "Office and
the Director, Naval Nuclear Propulsion for specrﬁcatrons and
p’rawmgs uséd in nUClear propulsion_ plants in accordance wrth

»»»»

ub. L. 98-535’ (42 U. S C § 7158 Note)

[ IR

‘wa Dzrecuons R o
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Management and’ Manufacturmg Specrﬁcatrons and Stan-
dards: Program Marnagers shall use management and manu-
facturing specifications and standards for guidance only. The
Under Secretary of Defense (Acquisition and Technology)
shall develop a plan for canceling these specifications and
standards, inactivating them for new desrgns. transferring the
specifications and standards to non- government standirds
converting them to performance -based specifications, or justi-
fying their retention as military specifications:and'standards!
The plan shall begin with the ten management and manufac-
turing standards identified in the Report of the Industry
Review Panel on Specifications and Standards and shall
require completlon of the appropriate action, to the maxrmum
extent practrcable, within two years. - . a0 o

Conﬁguration Control: To the extent practicable, the Gov-
ernment should maintain configuration control of the func-

tional and performance requirement only, giving contractors |,

responsibility for the detalled desrgn

S Fid

Obsolete Specrﬁcatrons° The "Department of Defense Index

of Specrﬁcatrons and Standards” and the “Acqursltron Man-‘ N
agement System and Data Requtrements Control List” contain -

outdated military specifications and standards and data
requirements that should not be used for new dcvelopment
efforts. The Under Secretary of Defense (Acquisition’and
Technology) ‘shall develop a procedure for 1dentlfylng and
removing these obsolete requrrements

ST

-

Use of Noh-Government Standards: T encolirage the ‘Under
Secretary of Defense (Acqursrtton -and Technology) to form
partnerships with industry associationsto develop non-gov-
ernment standards for replacement of military standards where

ipracticable:: The :Under Secretary shall’adopt and list in the
“Department ‘of Defensé Index of Specifications -and Stan-
-dards” (DODISS) non-government standards currently :being

used by DOD.:The Under Secretary shall'also establish teams
to Teview the federal supply classes and standardization to
rdentrfy candrdates for conversion or: replacementr S
a o~ o iy ; ;»-l‘
Reducmg Oversrght I drrect the Secretarres of the Mrlrtary
Departments and the Directors of the Defense Agencies to
reduce direct Government -oversight by substituting process
controls and non-government standards in place ‘of develop-

-ment and/or; productton testing and: mspectlon and!rmlrtary-

umque quahty assurance systems
'1‘4“‘; ‘ " CulturalChanges o chaei

DA R I S 1 ML s
Challenge Acquisrtlon RequlrementS' ‘ Program Managers
and acquisition decisionmakers at'all levels shall challenge
requirements because the problem of unique mrlltary systems
does not begin with the standards. The problem is rooted in
the requrrements determmatron phase of the acqursmoh cyele
Enhance Pollution Controls: The Secretanes of the Mlhtary
Departments and the Directors of the Dcfense ‘Agencies shdll
establish and execute an aggressive program to identify and
reduce or ehmtnate toxic pollutants procured or generated
through the use of specifications and standards.

Education and 'Tmrniﬁg 'JTh"e" Under Secretary of Defense
(Acquisition and Technology) shall ensure that training and
education programs throughout the Department are revrsed to
mcorporate specrﬁcatrons and standards reform.

Program RevrewsV Mr]estone Decrsron Authorrty (MDA)
review of programs at all levels shall include consideration of
the extent streamlining, both in the contract and inthe-over-
sight process, is being pursued. The MDA-(i,e., the. Compo-
nent Acquisition:Executive or his/heridesignee, far all. but
ACAT..1D programs) will be responsible for ensuring that
progress is bemg made: wrth respect to programs under her
cogmzance R T ;

\.
P 'AA._ et . :
= O TP PO Pooeinngt

Standards Improvement Executlves The Under Secretary
the Secretaries of the Military Departments, and the Director
of the Defense Logistics Agency shall appoint Standards
Improvement Executives within 30 days. The Standards
Improvement Executives shall assume"the responsibilities of

. -the: eurrent Standardization Executives; support those carrying

out acqulsrtlon reform, direct 1mplementatron of the military

specifications and standards' ‘reform program; ‘and participate

.on.the Defense Standards Improvement Council. . The Defense

Standards Improvement Council shall be the primary coordi-

- natmg ‘bady for the specification and standards program wrth~

in the Department of Defense and shall report directly to the
:Assistant Secretary of Defense (Economic Security). The

& Coufcil shall coordinate with the Deputy Under Secretary of
** Defense (Acquisition’ ‘Reform) regarding specification and
. standards reform matters, and shall provide periadic progress
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Jreports to the Acquisition Reform SeniorSteering Group, who
~w1ll momtor,overall implementation progress SRR

ot Management Commitment. .. tm e
et o v g ,no SR fn
“ 1Thls Proccss Action Team tackled one of the most dxfﬂcult
isswes .we :will face in reforming the -acquisition-process.
:would like to:commend the team, composed ®f representatives
-from all-of the Military Departments.and appropriate Defense
Agencies, and. its leader, Mr. Darold Griffin, for a job well
done. In addition, I:'would like to thank the Army, and in par-
ticular, Army Materiel Command for its admtmstrauve sup-
portoftheteam. S s T R e CUSRI ST TS

dived s

T ST Y 3V ES DR (TR PO LY AR BN P AR OE FURPERS!

The Process Action Team’s report-and the poltctes con-
tamed in this memorandum are not a total solution to the prob-
lems;inherent in the use of military;specifications and
standards; however, they are a solid beginnitig. that will
increase the use of performance and commercial specifica-
tions and standards. Your leadership and good judgment will
be critical to successful implementation of this reform. I
encourage you and your leadership-teams to.be active partici-

Ppants in establishing.the environment, essenttal for tmplement-

ing this cultural change. | b IR

“‘ K N“ "‘ ! i l'l L S O U5 14 SR TS

,|ThlS memorandum lS mtended only to improve the internal

management of the Department of Defense and does not cre-

ate any right or benefit, substantial or procedural, enforceable

pt law or equity by a party agamst the Deparyment of Defense

pr ;ts ofﬁcers and employees o o
0 / s1gned /

Ve o “\‘i"\[ Steodhuir oy WILLIAMJPERRY

.y Ambernational and Operatwnal Law Notes
L’ T Poltcy Guidance for fhe Tranisfer of DOD"

e Instaﬂauons to the Governme)nt of ’P)anarna “ o

Under the provisions of the 1977 Panama Canal Treaty,8

&1 United States military forces” will be'withdrawn from!
and all United States military instaliations and other facilities
will ‘be turned-over to, the Government of Panama (GOP) by
noon, Panama time! 31 December 1999.86 " By this date, all
“title and interest the United States of América may have with
respect ito real.property, including non-removable improve-
ments 'thereon’ will have ‘transferred,: without charge, 1o the
Government of Panama.8? Currently, the United. States still
controls over 77 000 acres of land and 4290 butldmgs in Pana-
ma.',u SRIEID IR A S AR TS P PR
Tt oS e RNV N »‘v’:—h‘lf Tl by toh

LIn: 1988 the Secretary of the Army was. desrgnated as the
chmbruic o e O 0w ot s g

T T ulln e

.‘!'.t I

8433 U;S T 3071 \On September 7,1977; Presrdent Carter and Panam.a Chlef of Governinent General Omar TOITI]OS stgned the' Panamzf éanal Treaty 3 m:; '

e

JExecutive' Agent for all joint fiscal-and logistical aspects of
the turnover of the Canal. As the Executive: Agent, the Secte-

-tary ‘of the Army is responsible. for effecting:the rélease of

-United States property under the control of the Commander in

-Chief, United States Southern Command, to the GOP. . The

Panama Canal Treaty Implementation Plan Agency (TIPA) is
ithe-agency’ lhrough whlch the Army executes Executtve Agent
l1'esponsrbllltres pnl e ey e i

A, i /[‘ U s IRy S ll ' ; i i IR S S EPELIE R SO
n :Inherent' in'the: tumover of defense sites to the GOP are the
difficult iissues of environmental ¢léan-up; residual value of
facilities, reduction in the local civilian work force, and the

‘unilatéral right of the United States*to-vacate property. .On 3

February 1992, the'Panama Canal Treaty Implementation Plan
{PCTIP) was signed by the Secretary iof Defense to provide
conceptual ~gu1dallce and direction to all DOD- agencres on
implementation procedures for the tumover S
To better accomplish the transfer of DOD installations to
the GOP, on 23 Atigiist 1994, the TIPA reléased 4 comprehen-
1ye policy' gmdance document'(PGD) entitled, “Policy Guid-
ance for the Transfer of DOD fnstallations (o' the' Government
of Panama.” Army lawyers’have been instrumental in helpmg
Hraft this document. “'Thé fom‘ thayor legal “iSsues assocrated
with' the PGD arg as follows _

AR IR TITS FY TR
' ‘ Umlateral Rrght to Tra.nsfer ,m ‘
On ]0 (lanuary 1994 the Intematlonal and Operatlonal Law
Dwrsron OTIJAG, rssued a lega opmlon concerning the. uni-
Tateral nght of the Umted States to transfer a [mstallatlon to
the GOP and thereby termmate its liability lll'or the same. 88
This opinion has been incorporated into the PGD at paragraph
5A, “In those exceptional cases when agreement cannot be
reached with the GOP, the United States Forces, in keeping
with:the intent;of the treaty, may. umlaterally transfer areas or
1nstallat10ns whlch are no longer required.” - . ..., .0
: ! T PR "rl pi‘,u\; [RERRTEL
i Restdual Value . ., R T T
L anai I 'lvtll.f.'i
“The issue, of resndual value prqyed to be difficult, because
of an apparent conflict between he language found in Article
X1l ,of the Panama Canal Treaty and Article IV of the Agree-
ment, in Implementation of Arttcle IV of. lhe Panama Canal
Treaty. as follows' G gvar i e i 1 '
bl o o e '_v;il il fut’r':"f N
Il,. 1= . (1) Article XIF of-the Panama Canal Treaty
i1 10~ (entitled ‘Rroperty .Transfer and’Economic -
Participation by the Republic 'of Panama) -« -
strpulates that the Umted States wnll transfer
-w')tv‘f BaISTV N BN L S35 TS T
—umit lm 305 ‘.ui‘h‘ pelnm e Liuode Do

]
1.

NN IS IRTIR RS LT PR

L HEROS H
95 There are currently about I0 000 Umted States personnel m Panama. ,thls ﬁgure will be reduced to approximately 6000 by the end of 1995.

xobnl ool o eurn soaeTh Gl seeendd T et iy

86l’anarna is located in the sduthérnmosl end of the Central’ Americah isthmus. In 1903, l’;nama as [ part of Colombia. ,When Colombta re,|ected Umted States

overtures to build g canal, the province of Panama revolted-and formed a newly mdependent State

n the United States and Panama was immediate-

\ t aty betw
ly negotiated which' gave the United States the power tg exereﬁe.nn perpeturty. soverelgn nghts over T:trge sectlc.jl of l’anamaman ‘territory adjacent to the canal—

theCanaIZone o I

Gy sy tchs NERNTIAnES § 5 Fis: SR
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87 The Pnnama Canal Treaty of 1977 'govems the operaubm management and defense of the Canal through. this. peqad and will termmate on- 3l Deeember 1999
However, the 1977Treaty, on the Permanent Neutrality and Operation of the Panama Canal (7 ﬁep{ 1977, 33 . U.S.T. 39) guarantees, the permanent r\eutraltty of the

Fanal ;ndeﬁmtely and commlts the GOP and the Umted States to conunue to defend the' Canal'and

o ensure its permanent neutra]ity
Goupn e

¥ Memorandum for MOTP (TIP) (on fife at Office of The Judge Advocate General, International and Operational Law Division).
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“without charge, to the Républic of Panama '
all right, title, and interest the United States

of America may have with respect to all real
property, including nonremovable improve-
ments thereon.”

. (2) Atrticle IV, Section 4 of the Agreement
in Implementation of Article IV of the Pana-
ma Canal Treaty (entitled use of Defense
Sites) states that “prior to the transfer of any
installation, the two Governments will con-
sult concerning: (a) its conditions, includ-‘
ing removal of hazards to human life, health
and safety; and (b) compensation of its .
residual value, if any exists.”

The PGD takes the position that residual value will be
negotiated based on the nonremovable “property or improve-
ments on the installations transferred.” The DOD and State
Department support strongly this position. In the ¢ase of each
transfer, the DOD will attempt to reach agreement with the
GOP on its assessment figures, but will reserve the right to
make the final determmatron These values erl be accumu-
lated by the DOD until the end of the Treaty ‘period, when
they will be presented for final resolution by the two govern-
ments. .

Removable Property

The PGD also addresses the issue of removable property.
Article IV, Section 3 of the Agreement in Implementation of

Article IV of the Panama Canal Treaty states that removable

property left on the installation at transfer becomes the proper-

ty of the GOP, unless agreed otherwise by the two govern-

ments. However, removable property ¢an be transferred to the
GOP unless permitted by applicable United States property
disposal laws and regulatrons The basis for calculatmg
removable property is its fair market value. , ‘i
Removal of Hazards to Human
Life, Health, and Safety

Some work remains to be done on reaching consensus
‘between the DOD and State Department concermng this issue.
However, paragraph 5 of the PGD addrésses 'removal of haz-
ards to human life; health, and safety. In’ ’&iddréssmg this issue,
the DOD will apply the policy it uses on a world-wide basis,
to Panama. It will “eliminate known imminent and substantial
hazards to human health and safety.” This is in keeping with
‘Article IV, Section 4 of the Agreement in Implementatton of
Article TV of the Panama Canal Treaty, which requires the
DOD . to identify khown hazards to human life; health, and
safety and to take “all measures insofar as may be practicable”
to remove them. The central problem will be one of applying

“this Treaty language to the individual’ cm:umstances bncoun-

“tered at each installation. ‘Because the Treaty appears ‘to grant
‘the Umted States a broad ‘and somewhat subjective standard
for complrance, much of the debate surroundmg this i rssue to
date has centered around pollcy concerns. :

1

.89DEP TOF ARMY, Rr-:o 273, LEGAL SERVICES: THE ARMY LEGAL ASSlSTANCE PROGRAM para 54 30 Sept 1992) B ’,;E o

90 Message, Headquarters, Dep’t of Army,’DAJA LA subject: 1995 After-Action Report on Tax Assistanée (0669002 Jun 94).;

* Although thé National Environment Policy Act does not
apply to.the transfer of United States facilities in Panama, this

~ PGD establishes measurable standards. We expect interest in
~ environmental issues 'to increase as more property is turned

over. Lieutenant Colonel Addicott, International and Opera-
ttonal Law Division, OTJAG

t

LA

Lé:gdl Assistance Items

-

The following notes have been prepared to advrse legal

" assistance attorneys of current developments in-the law and in

legal assistance program policies. They also can be adapted

.1 y-; for use as locally published preventive law articles to alert sol-

diers and their families about legal problems and changes in
the law. We welcome articles and notes for inclusion in this
portion of The Army Lawyer; send submissions to The Judge
Advocate General’s School, ATTN: JAGS-ADA-LA, Char-
lottesville, VA 22903-1781.

Tax Note

[ 1994 After-Action Reporton -
Army Tax Assistance Services

Army lawyers who assist clients with their income taxes
each year submit annual reports to the Legal Assistance Divi-
sion, Office of The Judge Advocate General (OTJAG). Final
reports submitted by Army legal offices in the United States
were due at the Legal Assistance Division by -1 June; reports
fromlegal offices outside the United States were due by 1
July: Army Regulation 27-3 (AR 27-3)8 established these
dates. The format for the report is established by message
each year. The format has been the same since 1993, ‘and the
message for the 1995 tax season already has been released 9%

. After all the final reports are received, they are consolidat-
ed. The ﬁgures obtained are provided to the Internal Revenue
Service (IRS), which uses these figures in evaluating its Vol-
unteer Income Tax Assistance (VITA) Program. . The Legal
Assistance Division also uses the statistics and comments pro-
vided by each legal office for various purposes, to include dis-
cussions with the Army-Air Force Exchange Service
-(AAFES) about commercial tax preparers on- Army rnsta]la-
tions.

.., The Legal Assistance Division compiled all the statistics

from the after-action reports that Army legal ofﬁces submttted
.in1994.. These statistics are. arranged by major. command
 groupings, as indicated: Training;and Doctrine Command
“(TR); Forces Command:(FR); United States' Army-Europe
(EU); United States Forces Korea ((FK); United States Army
Pacific (PA); Army Materrel Cbmmand (AM) ‘and all other
major ‘commands (OT) o

The electrqmc filing ﬁgures for Forces Command reflect
that state income tax returns were electronically filed by legal
offices at Fort MeCoy, Wisconsin, and Fort Riley, Kansas.
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Many rep&rts indicated that VITA classes were con(iucted
' 100 late to allow’ Tegal office'persbhnel to' prepare’ adequafely
‘forthe tax seasofi. Army'lawyers outside the United ‘Statés
“asserted that IRS instructor knowledge of tax issues &risihg in
: foreigncountries' improvedi ovér ‘previous:years.. - Some legal
.office personnel outside ithe United States' experienced diffi-
.calty .obtaining their VITA materials in 8 timely, manner.
These issues have been raised in recentmeetings with IRS
officials, and solutions have been proposed.
v b oy _r"!'
vty :
Some reports indicated that commercial (ax"preparers on the
installations did not compute the EIC properly and were
advising soldiers incorrectly about their eligibility for the
credit. Most legal office personnel handled this issue by con-

TEEO

Thc Eamed Income Credrt (EIC)

tacting the preparer about the errors. ‘At one installation, the -
legal office contacted the local IRS office when a particular

70
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.. Legal Assistance Division, OTIAG. . n . Ce
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The submmed reports most frequently addressed the fol- -off-post commercral -preparer incorrectly prepared over 200
lowmg topics: . _returns. involving the EIC,  The IRS jnitiated an investigation
IRS VITA Classes .of that preparer, whlch went out of business by.the end of the

[season RPN | R S TR i P _'"’:‘m:';fiitli

‘Tji""’ e “On- 1Paf“ Commerctal Tax Preparers . y
[T R Ai[".:“ ut ol et . R RN S SR ]
. Most reports‘reﬂected fewr ‘problems this'tax sedson’ imth
“0n-post comimercial ‘tax préparers. - The'problem noted: most
| oftenswas’ thé:late subimssron of monthly reports: to:installa-
‘tion staff judge -advocates.: i : e VIS Ve
ang ad i i T IOITICT
o Attomeys prov;dmg ;ax assistance servnces should be;aware
,that ;he Legal Asslstance Division provrdes gurdance en tax
.issues’ throughout the, ¥ year, not JI.ISI during tax season.,
“division often sends out messages on current changes m
"inéome tax laws ‘and other tax information {useful in asSnshng
clients, such as messages on’thé always ‘complex issue of
Puerto Rican taxes and on tax issues for soldiers -deployed in
foreign countries. Attorneys should retain copies of these
messages for ‘use throughout the éntire year Major Webster,

Ll
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PRLICEIS Claims Report NI

1 - United States Army Claims Service - :.

The Search for Mr. Goodbar nnd Storage-—Revisrted “
PR A i SiEy ool

Some ﬁeld ofﬂces strll are: confronted with:a reoccurrmg
problem—,-;carners who fail to.complete their ‘address! in:block
9 of the Depanmenr of Defense (DD) Form, 1849. The lack of
the carrier’s address frustrates the field office’s ability to dis-
patch the DD Form 1840 within the allotted time. -The United
States Army Clarms Servrce (USARCS? prevrously has  pro-
\uded guldance concemmg thts problem Fe .

At the time, the USARCS' opined that a carner Whrch failed
to complete block 9 of the DD Form 1840, as required by the
Yoint ‘Military-Industry Memorandum of- Undérstarding ‘on
Loss and Damage Rules (MOU),? has little basis to complain
that it did not receive a timely DD Form 1840R3 : Although
they -had little basis, the carriers still complained, land-the
Comptroller General has rendered two decisions-on-this very
issue. ., Lo L e i) S R T AT

Inits rmtlal decrsron on the sub_|ect, the Comptroller Gener-
al ruled that a carrier that substantrally completes" the DD
Form'] 840 is. entttled to tImely notice and the ﬂeld office has
“the responsibility to'make a reasonable effort to find a cam
er's address instead of merely holding an mcomplete notice
until the 75-day time period expires.” In that instance, the
carrier had provided its- name, its-Standard Carrier Alpha
Code (SCAC), the Government Bill 'of Lading (GBL) numiber,
and the name and address for the delivery agent. -The:Comp-
troller General decided that-a minimal effort from the.field
office would have been required -to determme the carrier’s
proper marlmg address and the carrier would have been on

. Taroqeptt e e
[ IR P TI

1 See Clmms Report. lookmg  Jor Mr GoodbarMavmg and Storage ARMY LAw Nov. I992 at 43 :k _— ,_’ . " PR .

zMrlttary-lntlustry Memorandum of Understnndmg on Loss and Damage Rules (1 Jan. I992) reprmled in ARMY LAW Mar 1992 at 45

' B b !
IR oy I SV

3See .mpra hote 1.

3 s e 37 ‘o

4 See National Forwardmg Co., B- 247457 Aug- 26, 1992 (unpub )

LAt ' Vatne

5See Dep t of the Army B-255795, June 3,'1994 (unpub) .1”‘. ERVETEN

[P

csu Settlement Oemﬁcate Z-lSl685(58}(Gen Aceountmg Off ice July l9 l993)

| .
N R R Ao

7Seg:upranote5, . S N S

AV EN

notice of the loss and ‘damage had the field office dispatched
the DD Form 1840R to the delivery agent.

Subsequently, the Comptroller General addressed the issue,
but with -a variation in the facts.5 Here the carrier failed to
complete any of the blocks on the DD Form 1840; it:simply
gave the blank DD Form 1840 to the shipper at delivery. The
ﬂeld cla.lms office did not attempt to determine which carrier
was responsrble for the shipment or dispatch the DD Form
1840R Within the seventy-ﬁve—day time penod

Although the General Accounting Office decided that the
field claims office should have determined which carrier was
responsible for the move,$ thé Comptroller General over-
turned the Settlement Certification in favor of the Army.? The
Comptroller General stated that the carrier must “substantially
complete” the required information on the DD Form 1840 to
be entitled to timely notice. To require more from the field
claims office would be burdensome and contrary to the intent
of the MOU. - RN o .

For the ﬁeld clatms ofﬁce, when a carrier gnves a slupper a
blank DD Form 1840, the DD Form 1840R néed not be dis-
phtched. 'However, if a carrier provides-its SCAC, the GBL
number, or its delivery agent’s address, then the field claims
office should determine which carrier was fesponsible for'the
shipment or serve the /840R on the delivery agent. Whenever-
possible the carrier’s address should be determined, however,
and timely notice dispatched to it. This approach should limit
potential disputes and resolve problems early in the claims
process. Captam Upton. : , -
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Professional Responsibility Notes

Department of the Army Standards of Conduct Office

- Ethical Awareness N PR P
o PUOVEL we Ll
Army Rule 8. 4 (Dtshonesty)

i . : T D IR TR P T B RSN A
Army tawyer commmed professwna[ misconduct when he fab-
ricated war stories about Operattan Desert Storm, when ‘he
lied about earning a maximum score on Anny Physwal Fit-
ness Test, falsely represented that he was a captam and
deéteived a potential employer by wearmg cap{azn s
bars. PRC Opinion 92-4.

Army Iawyeq eommu‘ted professzonal mtsconduct by purchas
ing eayesdropping equipment, .using fraudulemly -obtained
gavernment discount and sales tax exemption, and by mislead-
ing federal security officer to get personal mfarmatton about
estranged w;fe s land[ord IPRC Opmiort92-5 RERENT

Pooin e
i i'l'he Standards of Conduct Ofﬁce (SOCO) normally pub-
lishes summaries of ethical inquiries that have been resolved
after prehmmary screenmgs These mqumes—whrch mvolve
isolated mstances of professnona] xmpropnety poor commum-
cation, lapses in Judgment and srmrlar -minar, fallmgs——-typx-
cally are resolved by counsehng. admomtron. or reprtmand

More serious cases, on-the other hand are referred to The,

Judge Advocate General’s Professronal Responsrblllty Com—
mittee (PRC)

H ¢ ;‘,rt“"" : . TR TUTAN i

t’l"he following PRC opinions, whlch apply the Army’s
Rules of Professional Conduct for Lawyers ' (Army’ Rule.s')l to
cases involving attorneys’ falsehoods and dishonest conduct,
are intended to promote an enhanced awareness of profession-
al responsibility issues and to serve as authoritative guidance

for Army lawyers. To stress education and to protect privacy,” *

neither the identities of the ofﬁces nor the actual n.ames“o”f the
subjects will be published.2 Mr. Evelaad,”"" "~ ™" "

Professional Responsibility
Opinion 92-4

The Judge Advocate General's Professional
Responsibility Committee

Facts

Lieutenant Mitty (fictitious name) was a Reserve Judge
Advocate assigned as an Individual Mobilization Augmentee
(IMA) with a Major Command (MACOM) Staff Judge Advo-
cate’s (SJA) office, and was a member of the bars of two
jurisdictions. On 19 September 199X, the SOCO tasked the
Director, Guard and Reserve Affairs (GRA), Office of The

"L:“M ) TaR

sl 1)

Judge Advocate General, to;appoint:a preliminary ;scregning
officer (PSO) to determine whether Lieutenant Mitty misrep-
resented his rank, awards, military $tatus, and :Army Physical
Fitness Test '(APFI‘) score during'the: p'enod that he was on
actwe duty, from Stw16 Augﬁst 199X el oo @
[ “itio b Rt ER
The MACOM SIA’ was appomted as the PSO conducted an
inquiry, 'dnd' reaéhed conclusrons, w1th wfhlch ‘the Dlrector,
GRA, concurred. The i inquiry disclosed a pattem of offenses
occurring ;both.pn and off active duty. .The pattern became
apparent after Lleutenant Mitty’s two-week annual training
tour in August: 199X, when the MACOM SJA Office received
a call from, a local Jaw. firm, which had offered Lieutenant
Mxtty employment a year earlier, asking for “‘Captain'Mitty."
The ‘PSO:.found that Lieutenant Mltty misrepresented his
active duty status-to the local lawfirm on ‘numierous occasions
for approximately one year. Although he was not on active
duty, | Lleutenant Mitty delayed commencing employment with
the law firm' for about one year by telling ﬁrm tnembers that
he had been called to’ actrve duty for Desert 'Shleldeesert
Sltorm to command a tank umt Lteutenant Mltty s resume,
prov:ded to the potential employers by ] personnel search
ﬁrm, lndtcated that he was.a United States Army Reserve
Captam engaged in government. contract jpractice at the
MACOM. | Lieutenant Mitty’s telephone mail system in his
home state announced-the recorded:message, -“Hello, this is
Captain Mitty, SJA, Mobile Tank Command.” ‘During that
year, however, Lieutenant Mitty was employed w1th a corpo
ration’s legal department'in his home state. =~

The PSO found that while on active duty in August 199X,
Lieutenant Mitty not only continued to mtsrepresent hlmself
- ‘but dlso made false official statements about his' APFT results.
On 6 August 199X, while on active duty with the MACOM
SJA office, Lieutenant Mitty dined with the’ local firm's
lawyers while wearing Captain’s bars. He entertained those
persons present with stories of his bravery in pulling crew
members from a burning tank in Iraq, for which he won the
Purple Heart, all of which was untrue. Lieutenant Mitty also
lied to the firm's lawyers when he told them that he had been
selected to head war crime and deserter prosecutions at anoth-
icler installation and would let the firm know when he was’

released from active duty. Moreover, Lieutenant Mitty lied to

both his MACOM supervisor, a captain, and to the Office

Administrator, a chief warrant officer, claiming to have

received a perfect 300 APFT score when he had not taken the

test.

Lieutenant Mitty mailed a letter dated 20 December 199X
to the SOCO, offering to resign his commission, apologizing

1 DEP'T OF ARMY, REG. 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL CONDUCT FOR LAWYERS (1 May 1992) [hereinafter AR 27-26].

2The opinions were freely edited to substitute fictional names for actual names and to remove unnecessary identifying information.
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for his conduct, and blaming his conduct on mental stress or
illness.” Lieutenant Mitty also offered to have'his psychiatrist
confirm his mental status. - As a result, 'the SOCO contacted
the psychiatrist’s office on 10 January 199X and requested
that documentation 'be° mailed to the SOCO. :As 'of 12 May
199X, no psychiatric report had been received. - ‘Lieutenant
Mitty’s offer to ‘resigh:was referred 'to: GRA! lfor action; the

SOCO was advised: that the Army Reserve Personnel Center.

(ARPERCEN) sent resignation forms to Licutenant Mitty on
24 January 199X.
N ' Applrcable Law

provides, “any person who . . . with intent tb deceive .
makes any other false official statement, knowing it to be
false, shall be punished as a court-martial may direct.”

Article 133, UCMJ, provrdes “any commissioned officer,
cadet, or 'midshipman who is convicted of conduct unbécom-

ing an officer and a gentleman shall be pumshed as a coun--

martial may direct.” -

Article 134,UCMJ, provides: ' * s
all disorders and neglects to the prejudice of
good order and discipline in ‘the armed‘
forces, all ‘conduct of a nature to bring dis-
credit upon the armed forces . . . of which
persons subject to this chapter may be
guilty, shall be taken cognizance of by a'
general, special, or summary court-martial,
according to the degree and nature of the
offense, and shall be pumshed at the dtscre—
tion of that court. :

Rules of Professional Conduct |
T RN IR B

Department of the Army Pamphlet 27-26, Rules of Profes-
sional Conduct for Lawyers (Rules)[3] applted m this case. In
the Preamblc to the Rules, therr scope ‘was stated as applying
to all lawyers as deﬁned in the rules “Lawyer” was deﬁned
as: R - coel

a person who is a'member of the bar of a
Federal’ Court, or the htghest Court of a
State or Terntory, or occupres a comparable ;
posrtron before the courts of a forelgn juris-
diction and who | practmes law under the dis-_
ciplinary jurisdiction of The Judge'
Advocate General. This includes judge
* advocates, members of the Judge Advocate .
Legal Service, and civilian lawyers practic-
ing before tribunals conducted pursuant to
Uniform Code of Mllrtary Justice ‘and the
.. Manual for Courts-Martial, D R TR

Artrcle 107, Umform Code of Mrlrtary Justice (UCMJ),\

ERSTEY |

Rule 8.4 of the Rules stated, “It is professional misconduct
for a lawyer to . .. comniit a criminal act that reflects adverse-
ly on the’ lawyer 5 honcsty. trustworthrness or: ﬁtness as a
lawyer in other respects . (R ‘

Drscussron R
: co o Ty
The facts show that chutenant Mitty made a false state-
ment about his APFT test to the MACOM SJA Office, repre-
senting that he attained a perfect score when he did not take
the test. His statement to his superior that he took the APFT
test constituted a false official statement.

Lieutenant Mitty also fraudulently indicated that he was an
Army captain to his prospective civilian employers when he
was an Army lieutenant. Furthermore, Lieutenant Mitty wore
unauthorized rank while dining with his prospective civilian

employers ina publlc establlshment : &
1 .

Two further adtivities of “conduct 1nvolvmg drshOnesty,
fraud, deceit, and misrepresentation” occurred while Lieu-
tenant Mitty was not on:active duty. Lieutenant Mitty made
these misrepresentations to his prospective civilian employer
when (1):he lied about his military status, rank, awards, and'
service; and (2) when he lied‘in his attempts to cover up his
mrsconduct. o - ,

AIl five matters constttute vrolauons of Rule 8 4 (Miscon-
duct).of the Rules.  Lieutenant Mitty:violated one of the most
basic professional .obligations to the public, the pledge to
maintain personal honesty and integrity. That Lieutenant
Mitty was a judge advocate increased his obligation to.the
public. His actions cast substantial doubt on his mtegrrty,
honesty. trustworthmess and fitness as a lawyer. ,

Fmdmgs . ;,,.;'

.. The Committee l"ound that probable cause existed to beli.e\vt‘e‘
that Lieutenant Mitty committed misconduct, in. vrolatron of.
Articles 107, 133, and 134 of the UCMLJ,

-The Commrttee further found that Frrst Lteutenant Mltty
violated Rule 8.4.of the Rules.

. man i : N
Ve Recommcndatrons
Lo ' AR

In light of the above ﬁndmgs the Commlttee recommended
that The Judge Advocate General S

: 1. Issue a formal letter of repnmand to Ftrst» | A ;
. s+ Lieutenant Mitty and that it be filed in his
i .. Official Military Personnel File (OMPF);

2. Withdraw First Lieutenant Mitty’s certi-
... fication as counsel under Article 27(b), . . -
,UCMJ; ’j,, e L . .

Vs f LINE I . R L i R

3DEP’T OF ARMY, PAMPHLET 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL CONDUCT FOR LAWYERS (31 Dec. 1987). -When the conduct occurred, DA Pamphlet
27-26 was the controlling version of the Rules of Professional Conduct. On 1 June 1992, AR 27-26, supra note 1, superseded DA Pamphlet 27-26, but Army Rule

8.4 was not changed.
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1. b 3.1 Recommend that this action' be forward- - -
-1 ~ed. to the Commander, ARPERCEN;:for ;:l Y
n¢:;:Appropriate -action in accordance: with Army
Regulation 135-175. e,

t
4. Notify First Lieutenant Mitty’s state bars
of this professional misconduct, for such
R ERS pt‘oceedmgs as they deem: approprlate
et [ ESHE TR T CUR T I T i SN
SIS IS IGTHIE Professronal Rtsponsibllrty g
Opmlon 92-5 o TRV

ERI

A “’;]./;Mg’h‘l.‘,,

The Judge Advocate General s Professzonal
Responszbrlrty Commzttee i

~
9]

- Facts ;

. o
Lreutenant Colonel Stalker (fictitious name) ‘was assrgned

to the Office of the SJA at a particular installation. Lieutenant
Colonel Stalker went to a private commercial firm to purchase
electronic surveillance items to be used for eavesdropping on,
his -estranged wife’s conversations in/his residence ‘and in a:
third iparty’s ;residence where his wife was staying (Lieu-
tenant Colonel Stalker would relate later that he suspected that
his 'wife was having an extramarital affair.)" He falsely repre-
sented to the proprietor that he was working on a covert mili-:
tary operation regarding narcotics and intelligence matters on
behalf of his ‘command. Owver time; Lieutenant Colonel Stalk-
er purchased numerous electronic devices, including wireless,
transmiitters and, receivers that he may have used to record his
wife’s conversations as well as the conversanons of unsus-
pectmg persons . : :

SEVR
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CEHIT coont LI
Asa result of Lieutenant Colonel Stalker’s false representa-
tions, and the presentation of a false “Blanket Certificate of
Resale” with the installation’s state tax exemption number
annotated thereon—which he 1mproperly obtained from an
mstallatron procurement analyst without reveahng his true
intention that'the nimber was for his personal use—he -
received a government purchase disé¢ount and a state tax
exemption which saved him $244.55 on the purchase price of
thesé eléctronic itéms.!’ Lieutenant Colonel 'Stalker also appar-
ently lied to a government security staff officér'to further his
scheme and had that officer run a check on a telephone num-
ber so that he could obtain' the name ‘and address of the third

party with whom hrs estranged wife was residing.
bt [ R T SOl I T PR TA
Out of concern for Lieutenant Coloriel Stalker’s activities,
specialized teams of technical surveillance experts were tem-
porarily assigned at the installation to monitor frequencies
possibly being! used 'by'Eieutenant Colonel Stalker. During
the course of the investigation no transmissions were received

on the mstallatlon
_v;‘ .
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Federal‘criminal investigators-searched both Liéutenant
Colonel Stalker’s residence and that of his wife.'A Vdice acti-
vated minicassette recorder with a tape inside was attached to

NELEEYA N S I G DR
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4See id.
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the telephone in'Lieutenant. Colonel: Stalkér's bedroom. This
tape-was found to contain vne.conversation between Lieu-
tenant Colonel Stalker’s wife and an unknown female. rAsec-,
ond tape, also seized in the bedroom, was found to contain
several conversations between Lieutenant:Colonel Stalker, his
wife,-and several unidentified individuals,: The search of Mrs;
Stalker;s-boarding: roomrevealed a transmitter with micro-
phonelocated -under a.couch. The transmitter was plugged.
into the:wall. ;v 0o TR g

Bt
lly

fs.

¥
As a result of the investigation, Lieutenant Colonel Stalker
received a general officer letter of reprimand for his false rep-
resentations. This Jetter, which:principally focused .on Lieu-
tenant.Colonel, Stalker’s derelictions as a Army officer as,
opposed toan Army lawyer, was filed in his OMPF

[PRN

Apphcable Law

1

Ve v u\ul:jA VRS 0 iy
Artrcle 133 UCMJ. provrdes, ‘‘any commissioned, officer.
-+ who is conyicted of conduct unbecoming an officer and a

gent]eman shall be pumshed as a court-martial may direct.”,

¥

Section 2511 of chapter. 119 of Title:18, United States
Code, provides in pertinent part:
o oty el o el
@) Ergcept as. ptherwrse specrﬁcally prqud-
edi u; thls chapter,iany person who—-, :

]
st

gl 'lr " | .
(a) mtentronally Jmtercepts, endeav,ors to
mtercept . any. wire, oral, or: electromc

commumcatron o

EEREES

i
Vit
Y

Cded s

om0l narees

(4)(a) shall be fmed uAnder thlS trtle or,
imprisoned not more than five years or
both.
SIS SN SN Y IV
The statute further provides that!

W

(d) It shall not be unlawful for a persen ,\J‘ 1':

Y not actmg under colorl of law to mtercept R '

' ‘wrre. orfrl c{r electrontc communtcatron
where such person is a party to the commu-
nication or where one of the parties to the
commumcatron has grven prror consent to
suc mterceptron unless such commumca-
tron is mtercepted for the purpose of com-.
mrttm _any cnmmal or tortrous ac m
v1olatlon of the Consututron or the laws of
the Umted States or any State ,'; ’

e

! e

l

The state penal code contams a provrslon whrch substantra]-

ly mirrors the federal statute _— .

R AT

Rules of Professmnal Conduct

Giik IR AR

The Rules once again applied. . . ;4] Rule 8.4 of the Rules
stated in pertinent part, “It is professional misconduct for a..

NI KR TRt T T S S A X S M RIS I ST
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lawyer to .

. (b) commit a criminal act that reflects:adversely’: (;

€ The Committee found that the federal criminal investiga-

on the lawyer’s honesty, frustworthiness, or fitness as'alawyer *<:tion'was inadequate’ to establish a violation of federal and

in other respects; (c) engage in conduct involving dishonesty,
fraud, decert or misrepresentation.” S R
.li l
Discussion
st blepott Lad
Theagpgravating: facts considered are:that Lieutenant

Colonel Stalker; (1) improperly obtained: the:command’s tax

exemption number from a procurement . analyst without .
revealmg hlS rue intention that the numt;er was for his per-
sonal use;. (2) fraudulently misrepresented to a private com-
mercial firm his reasons for making a private purchase of
electronic eavesdropping equipment to secure a government
purchase drscount and state tax exemption, and (3) falsely rep-
resented to a Securlty ‘official of his tommand his reasons for
securmg the address of a person hlS estranged wrfe was resid-

mg wrth . A i

: r,'! Lo
I TP R Tt

Matters in mitigation included Lieutenant Colonel Stalker’s
lack of a prior disciplinary record; his apparent motivation
oyer the dissolution of his marriage and concern over the cus-
tody of his json;. and hrs cooperatlon with investigators and
expression of remorse concerning these events. He violated
the UCMI and may. have violated both’ chapter 119 of Title
18, United’ States_ Code, and a similar provision in the state
penal codé.’  The federal investigation failed to establish
whether, and how, the various tapes were made and who, if
anyone, did not consent to their creation. Consequently, the

ey TR S R T R 4 o P

state laws related to h|s eavesdroppmg activities.

1]
L I

"“The Committee found that the'letter of reprimand issued to
Lleutenant Colonel Stalker by his command dealt mamly w1th
hrs derellctlons as an Army offi cer.

The Committee further found that Lleutenant Colonel Stalk-
er vrolated Rule 8.4 of the Rules.” "~

RUD TR

e
o

Recommendations

. In light of the above findings, the Committee recommended
that The Judge Advocate General should,i

. ;. TR VR :
.- - 1. Issue a formal lctter of repnmand to
m.si ~ .. Lieutenant Colonel Stalker that ‘had as its

main focus his failure to maintain his per-
sonal honesty and integrity as an Army
s, lawyer and that such reprtmand should:be ...+ - -
i+ filed in his OMPF; ‘
Tew . 7 i3
2. Revoke Lieutenant Colonel Stalker s cer-
tification as a counsel under Article 27(b),
+ UCMJ, and suspend him from practice
before Army courts-martial and the Anny

The Judge Advocate General’s Continuing
Legal Edueatton (On-Site) Schedule Update

Foper
“y

Followrng ls -an updated schedule of The Judge Adv ocate
‘General’s CLE On-Sites; If you have any questions concern-

N5 oo r
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finvestigation: was factually insufficient to determine whether 3+ Court of Mrhtary Revrew and SRR R
Lieutenant Colonel-Stalker’s actions violated federal or state R o
sﬁ:’uct]e:sgolv]e;n ll;tgi;l'l:‘; |n;::c§plt:lc;:t-:rt; ;Oi;nirmtmlc;;tron;(.miev- '_ r 3. Notify Licuténant C010nel Stalker’s state
‘frustworfhines’sa and ﬁt:ess asoa lawyer » neg Y orr i " bar and the bar of the United'States Court of
S Tt “t o Military Appeals of 'this professronal mis-
' Findings conduct, for such proceedmgs S they may
f _, deem appropriate.
The Commrttee found that probable cause existed to believe o ‘ "
that Lieutenant Colonel Stalker commrtted mlsconduct invio- 7~ 1
lation of Article 133 LUCMJ o SRS S i !
ARE LT f 7 e
(S S P i i Gk
t IO
fopbeV g ’ dy
UDENE TR fiewre 0 T )
RN Al ISR RY S P e ¢
W ED AW it atelinsy Las T Y
LS S TR A s R ‘ ) £
. . Guard and Reserve Affairs Items S
_l) [P 13 T3St PR RN FEEES RPEE- SRR
S SRR FIITEIN RS
G o o Guard and Reserve _A]j‘a‘tr,sL.Dlvtszon, OTJIAG ..

e

" ing the On-Site schedule please direct them to the local action
officer or CPT Eric G. Storey, Chief, Unit Liaison and Train-
ing:Office, Guard and Reserve Affairs Division, Office of The
Judge Advocate General, telephone’ (804) 972 6380.

EY S A |
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o st L v b pedr bnsot - THE JUDGE ADVOCATE GENERAL'S VIR £ im0 L I I S E
T TR RO s ;SCHOOL CONTINUING LEGAL:EDUCATION (ON-SITE) TRAINING AY 95 ooyl o
N VAR R I RS SR AR oH O Y N R U N A O HH I ERYNITIEP G 3 SR 5 i
CITY HOST UNIT ACGORCGO 4
DATE ;. vANDTRAININGSITE . ;") SUBIECT/NSTRUCTOR/GRA REP
"W*::t-‘l':i‘llw REATTABITIN " .
IS 16 Oct 94 Boston. MA U, AC GO MAJ Donald Lynde
L . 94th ARCOM/3d LSO . RC GO tepnoiy ./ BG Sagsveen - :OSJA, 94th ARCOM
* Hanscom Air Force Base ', Int’ l-Ops Law ! #'l"tutio MAT Martins - “ATTN? AFRC:AMA-JA
Bedford, MA 01731 ' " Contract Law’ 271" - MAJ 'I'omanelh 5 1695 Sherman Ave“ S
b GRA Rep \! Dr. _‘lf?!ey Ft. D¢vens,MA QI433 :
o R . ','“] l':_;" (508)796 6332 "
15323 0ci 94’ Minneapélis, MN Lo ACGo e LTC Richard A. Mosman
214th LSQ 110 e R ' RCGO o BGLassart ;,.‘-;‘ f 214th LSO S
Thunderbnrd Motor Hotel Ad&Civ ., : MAJ Castlen:,- Bldg 505; . . . T,
vil o 220T'East 78St @<l ! Int’l-Ops Law MAJ Whitaker  88th Division Rd.i ,
i Bloommgton MN 55425 GRA Rep Dr. Foley Fort Snelling, MN 551 11
Conir T YRR IO T (6[2) 861-3331:1
g veatt o o b SN L et ey ,i o ; Crinsth e g !;l'
5-6 Nov-94 New York, NY = ¥ " ACGO Pt e P b L‘[‘C Heéiiry V: ’Wysocki’
77th ARCOM/4th LSO - - ri b 2 RC GO bzl ’“ BGlassart.BGCuIIen 77thARCOM ot
Fordham Law School A ‘BG Sagsveen Bldg 6370 v ‘f‘f
-0 New York, NY- 1002300 o v o0 7 Ad & Civ ) . '{ / J Block.. "" Fort T lten.NY I if .
ATl T e s e nacot . CimLaw T Mastenon [ (718) 352-5703 o "q
i e Sunecs e 1007 GRARep e LTCReyna " bie ot e
srit f MRS SEH (RO FEe WS 1 PR AR U z""_"r.‘i’.'1,"""(1“;...} S e i on Jon Lib (U
12-13 Nov94 WlllowGrove,PA e - ACGO ‘;u!w SIS L LTCChnstopherRWogan
79th ARCOM/153d LSO RCGO pER .- BG Cullen i 2"15153d LSO 0Dy 1 oeami
1. - Willow Grove Naval Al s Ad & Civ Sl ;~MAJ McGlllm ,:‘y‘ Woodlawn&Dms:on*A‘.v&.
1o 1 -Station ; iy Qodri < InflOpsLaw .00 JUMAJ Warren ¢ i< Willow Grove, PA-'19090
All' Force Audltorlum s .~ GRARep . LTC Hamiilton (215)'342:1700 -+ 7 )
Wlllow Grove, PA 19090 ‘ ‘ - (717) 787-3974
g e P
6-8Jan95  LongBeach.CcA " " aceo . " " COL James F, Gatzke
78th LSO RCGO o T BG Cullcn o 78th LSQ st L
Hyatt Regency Int’1-Ops Law LCDR Wmthrop T 1054l Calle Lee te oo
Long Beach, CA 90815 Ad & Civ MALJ Peterson Suite lOl
GRA Rep LTC Menk Los Alamitos, CA 90720 -
21-22Jan 95  Seattle, WA ACGO LTC Matthew L. Vadnal
6th LSO RCGO BG Sagsveen 6th LSO
Univ. of Washington Crim Law MAJ O’Hare 4505 36th Ave., W.
Law School Contract Law MAJ Pendolino Seattle, WA 98199
Seattle, WA 78205 GRA Rep Dr. Foley (206) 281-3002
18-19 Feb95  Chicago, Il B o] ¢ o I MAJ Ronald Riley
214th LSO i RCGO. .. e . 18525 Poplar Ave.
Cdr’s Conference Room " 1Int')- Ops Law A e Homewood, IL 60430
Ft. Shendan IL 60037 Contract Law (312) 443-4550
P oo e sl ol s i o GRARep B SRR R L
ST TR SR TI AN IS TECRN AN IS VPRSI ?. i '1&1' T s o yin! LR TEE LR ST TS PRI IS |
25-26 Feb 95 ;- Salt. Lake Clty. UT <) - ACGO COL Richard H. Nixon
L BTh LSO drood oo RCGO g e 5 BG Sagsveen' - i+ 11928 E:Millbrook Rd.
split training  Olympus Holel CrimLaw  -noio cnciMAJ Barto ! -+ 1 Salt Lake City, UT. 84106
6000 Third Street Ad & Civ MAJ Pearson (801) 468-2639
w/Denver Salt Lake City, UT 84114 GRA Rep LTC Hamiiton
76 £ OCTOBER 1994 THE ARMY LAWYER # DA PAM27-50-263
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THE JUDGE ADVOCATE GENERAL’S

SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING, AY 95 (Continued)

CITY, HOST UNIT T 2AGH T ACGORC GO Taren Ty
(.\ DATE =i AND TRAINING SITE ¢ ; £ " SUBJECT/INSTRUCTOR/GRA REP : f’ » . ACTION OFFICER
25-26 Feb 95 ., Denver, CO ACGO <+ .COL Richard H. Nixon"
“ur. B7thLSO gl st RCGO BG Lassart i+ +.1928 E.'Millbrook Rd.
. .. Fitzsimmons AMC, Bldg. 820 4  CrimLaw- MAJ Barto ! - Salt Lake City, UT 84106
Sx‘, v 4 Aurora, CO 80045-7050 Ad & Civ S MAT Pearson i+ .(801) 468-2639
R T I R Th s ERA GRA Rep SEITEN LTC Reyna
4 5 Mar 95 7 Columbia, SC ACGO LiTns 4.2 LTC Robert H, Uehling
120th ARCOM ‘ RC GO “ i BG Sagsveen P.O. Box 2410
A% ‘Univ of SC Law School CrimLaw ;o o MAJ Winn Columbia, SC 29224
" Columbia, SC 29208 Ad & Civ. MAT Hernicz (803) 733-2878
T N T AT 1 77 GRARep LTC Menk/CPT Storey
10—12 Mar 95 Dallas/Fort Worth ACGO y ’ s . COL Richard Tanner:: "
" 1st LSO ~ i35 RCGO “.y:7 BG Sagsveen i 401/Ridgehaven: . .7 .0
S Bldg 602 cos b Intl-Ops Baw: i LCDR Winthrop V' - ¢ Richardsen, TX: 75080
Ft. Sam Houston X 78234 CrimLaw ;> .. * MAJBurrell 7% " (214) 991-2124
R P e 70 GRARep .+ LTC Hamilton
e ‘_\'(\
11-12 Mar 95 Washmgton DC ACGO LTC Merill W. Clark
10th LSO RCGO BG Cullen 7402 Flemingwood Lane
NWC (Arnold Auditoriumn) Int’1-Ops Law MAJ Martins Springfield, VA 22153
Fort Lesley J. McNair Contract Law MALJ Ellcessor (703) 756-2281
roaeme - ... Washington, DC 20319.. .. ... GRARep.. . ........ LTCMenk/CPTStorey .. . . . . .w ovcsms
. /\ 18-19 Mar 95 San Francisco, CA ACGO COL Paul K. Graves
‘ 5thLSO RC GO BG Sagsveen, BG 6th LSO
Sixth Army Conference Room N Lassart, BG Cullen 4505 36th Ave., W,
Presidio of SF, CA 94129 Ad&Civ " MAJ Peterson Seattle, WA 98199
Crim Law LTC Bond (206) 281-3002
FISEINaEy .. GRA Rep LTC Reyna S R
1-2 Apr95 . indianapolis,IN . /. - i -ACGO A enhul 1T pe - :COL George A.,;Hopkins
National Guard RC GO 1 4BG Cullen ; +2002 South Holt Road .
Ad & Civ- .-MAJ. Dmer Indianapolis, IN . 46241
TEPRTRTIN e AN 'Lf{sJCrim‘Law MAJ Kohlman .- # (317) 457-4349
i1 "GRA Rep e zLTC Hamilton, .-
Er dond | R A K . ‘r., : :
7-9 Apr 95 Orlando, FL * ACGO S p o L o 0 o MAYJohn 3 Copelan, .
7 , 174th LSO it .. RCGO w7 BG Lassart - ¢ vt +Broward County Attorney

A.lrport Marriott

7499 Augusta National Dr.

" MAJ DeMoss: I
iLTC Winters: ' -

Contrac; Law 1 i;
fnt’l Ops Law .20iocee

it ¢ 115-South Andrews Avenue
“ - Suite 423

o, Orlando, FL 32822 . . 1. 1+, GRA Rep nhlipriFoleyt ¢ 7+ “Fort Lauderdale, FI¢33301 -
; Solonn el "7(305) 357 7600 Lot
. I j o N L E o e ! PRIV T S I3 heom ."’”’ - IR
Mg G EDRR R ginigiied Tl LT e,
29 30Apr95 Columbus OH ACGO*: e B i R brre Robert J. Beggs
83¢ ARCOM/9th LSO RC GO o ' 'BG Lassar{ " 9th LSO o
ATE T e e Tt sy =Ad & Civ “MATJ. Fnsk’ 7 f 7 765 Taylor Station Rd
» . N Crim Law MA) Wright ' ‘ Blacklxck OH 43004
PR s e N v tGM‘Rgp LTC Reyna (614) 692-2589/5108
et [RRC AT Y B
T sab o f Ty ) S 1.“
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THE JUDGE ADVOCATE GENERAL’S
SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING, AY.95 (Céntinued)

CITY, HOST UNIT M .11’ AC GO/RC GO !u bE e
DATE - AND TRAINING STTE'© W AQTIQN.QE‘HQEE
5-7:May95: L:»-Huntsville, AL ACGO RN OLTC Berfiard B2 Downs; Jr. -
i el 1215t ARCOM ok RCGO S BG Cullen ‘ HHC, 3d Trans Bde ‘
oOtie 117 i Corps of Engineer Ctr.ovs o Contract Law. [+~ MAJ Hughes ./ 13415 McClellan Blvd.

" - Huntsville, AL 35805 -1 ¢ Crim Law
BT i GRA Rep

v MAJ A Frisk %

.1 LTC Reyna (205) 939-0033

3Anniston, AL 36201

12-13 May 95 1 Gulf Shores, AL ACGO I RS )i COL Larry Craven:'/ i1
011 AL ARNG goweee 0% RCGO 7t BG Cullen 1 Office ‘of the Adj General
SRS THR FPHH u wri 7 1is Contract Law.ooi % baitu o " ATTN: AL-JA
PR R soiissin 24 Int'l-Ops Lawvi 1 bo o P.O/Box3711
cootn i rAes? YRl GRARep i 4 Dr. Foley Montgomery, AL 36109
19-21'May 95.. Kansas City, MO ACGO oD gne SLTC Keith H. Hamack -1
(Armed Forces : 89th ARCOM oowsose U RCGO Ya7et o BQG Lassart HQ, Fifth U. S. Army
Day is 20 May) 3130 George Washington Blvdr!  Contract Law! .1 - MAJ Causey Attn:: AFKB-JA
. Wichita, KS 67120 lizrm# 14,  Ad&Civ v .- MAJJeinings” .+ v Fort Sam Houston
ol 0t GRARep ity T LTC Menk San Antonio, TX 78234
(210) 2212208
Oy o ¥1.noDSN 471-2208' ' * S1-i}
i T oM G2 0 :
PTOORE S Y (st eds Dlona Ay DOVEA
SR ERURRIY CR N AR REERGASHY I QR RTN I RTSH
T, - A S e i
) 2 deats T BTY it oogT o gu B RTIE]
Cuidy i £ BTN S '
N A s & ) IS T IR B ¥
Vi AT ik w17 CLE Ne?YS S R AT B!
Pt i ! TR ’
1. Resident Course Quotas Eoym e ' '14-18 November: 58th Law of War Workshop (SF-F42). -

Attenddnce ‘at resident' CLE courses at The Judge Advocate
General's Schbol (TJAGSA) is restrictéd to'those who have
been allochted $tudent qhotas. Quotas:fof TJAGSA CLE
courses are tdnaged by.the Army Training Réquirements and
Resources System (ATRRS), the Army-wide dutdmated quota
management system. The ATRRS school code for TTAGSA
is 181...If you 'do nbt have a confirmed quota in ATRRS,
you do not-have.a gquota for a TIAGSA CLE course.
Active duty service members must obtain quotas through their
directorates of training.or through equivalent agencies.
Reservists must obtain quotas through their ynit traimng
offices or, if they are nopunit reservists, through ARPERCEN,
ATTN: ARPC-ZJA-P, 9700 Page Boulevard, St. Louis, MO
63132-5200. Army, Nauona] Guard personnel request quotas
through their unit training offices. To yerify a gquota, ask your
training office to provide you with a screen print of the
ATRRS R] screén shompg by-name reservatlons
2. TJAGSA CLE Course Schedule e

SR TN

1994

14-18 November:
Course (SF-F35).

18th Criminal Law New Developments

{5-9 December: USAREUR OperatioﬂaﬂLaw CLE (SF- ‘

'['l'\

o 13 Ianuary 1995 Govemment ?omract lj.aw Symposmm -
(51=-1f11),

AL IRt Lt gy ey b

/+10°13 Yanuary: USAREUR Tax CLE (5F “Fzss)

23-27 January 46th Federal Labor Relauons Course (5F-

F22). * 20 srdmulely O

i a?

i 23:27 rJanuary 20th Operational Law Seminar (5F-F47)

AL N ’""J e h ¥

6 10 February

Course (5F-Fl).

6-10 February: PACOM Tax CLE (SF-FZSP).‘ i

6 February-14 April: 136th Basic Course '(5‘-2"")-'-(3*20){ B
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F47E) b e ’I ‘ »
5.9 December: 127th Senior Officers’ Legal Orientation
.Course (SF-F1).
O30 1995 - O R S LR

128th Senior Officers’ Legal Orientation




e

-~

13-17 February 59th Law of War Workshop (5F1F42)
: ""’t . ‘3”1 Ry Salaalite
13 17 February USAREUR Contract Law CLE (SF-FISE) !
27 February-3 March: 36th Legal Assnstance Course (SF'#
F23). EIFRE NN LS

6-17 March 134th Contract Attomeys Course (SF-FIO)
gl
20-24 March' 19th Adrmmsuatlve Law for Mllltary Instal-
lations Course. (5FrF24) i :

Rl e ",\
£ONT i g

27 31 March lst Procurement Fraud Course (SF-F101). !
i N
3-7 April:
Course (SF-F1). - .
i S5 [ :
17-20 April: 1995 Reserve Component Judge Advocate
Workshop (5F- F56) R
e
17-28 Apnl 3d Crrmmal Law Advocacy Course (5F—F34).

4o

24-28 Apnl 2lst Operatlonal Law Seminar (5F-F47)

E

1-5 May:- 6th Law for Legal NCOs’ Course (512-

7 lD/E/20/30)
-5 May: 6th Installatron Contracnng Course (SF-FI,S) B
15-19 May 4]st F1sca1 Law Course (SF-F12).: -

15 Maya2 June 38th Mllltary Judge Course' (5F—F33) ' t‘

22-26 May 42d Flscal Law Course (5F-F12).

22-26 May 47th Federal Labor Relations Course (5F-F22)

5 9 June lst Intellrgence Law Workshop (SF-F41).

R

5-9 J une:: l30th Semor Ofﬁcers Legal Orientation Course

(EF1). . o
: Vil LEITES

12-16 June- : 25th Staff Judge Advocate Course (5F-F52)

oy 5 4‘;‘,‘

19-30 June: JATT Team Trammg (5F-F57).

19-30 June JAOAC (Phase ) (SF-F55).
o SR A

5-7 July: Professronal Recrumng Training Seminar.

5-7 July 26th Methods of Instructlon Course (5F-F70)

10- 14 July 7th STARC ‘Judge Advocate Moblhz.atlon & /

Trammg Workshop
N '/}, B

10— 14 July 6th Legal Admlmstrators Course (7A SSOAI)

10 July-15 September: 137th Basic Course (5-27-C20).i:.

[ i e - e
[ I : S N RN B
H .

129th:Seniof Officers’ Legal Orientation '

17-21 July:.-2d JA:Warrant Officer Basic Course (7A-
550A0).

124-28 July: 'Fiscal'Law Off-Site (Maxell AFB). -
31 July 16 May 1996 44th Graduate Course (5 27 C22)

31 July- 11 August 135th Contract Attomeys Course (5F-
F10).

I I S P TR T ERS S R PPN

14 18 August l3th Federal thlgatlon Course (SF F29)

14-18 August: 6th Senior Legal NCO Management Course‘
(512-7 IDII€E/4O/59|)_1 )

21-25 August: 60th Law of War Workshop (5F-F42).
“21.25 August: 1315t Senior Ofﬁcers’Legal Qriéntatlon
Course (SF-F1). ‘ ' ' B

allall LR R e e L
28 August-1 September: 22d Operational Law Seminar
(5F—F47)
e b e T st T
6 8 September USAREUR»_ Legal Assistance CLE (5F- .
F23E)
. j . ' . ; . N ; . .
11 15 September USAREUR Administrative Law CLE ,
(SF F24E)
11 15 September 12th Contract Clalms ngatron andﬁ
Remedies Course (5F—Fl3)
18-29 September 4th Crlmmal Law Advocacy Course
(5F-F34). i : : v

3. Ci‘iilian Sponsored CLE Courses
R S o T (¥ oot

 January 1995

2/12, NITA: Southern California Regional, Los Angeles, c{{t_._
:2-‘12, NITA Cvulf Coast R_eg_ional,} CNew ereans: LA ,
4-6, NITA: Mid-Atlantic Deposition, Philadelphia, PA.
527, NITA" Great Lakes Deposition. Cleveland: dﬁ. : .

.3:7, ASLM:, Legal Medrcal and Ethical Issues in

Women’s.. Naples FL T ORI
19, LRP: Complying with IDEA & Section 504, Ralelgh

NC y i

.9-13,;,UMLC: ; 29th Philip E. Heckerling Instttute on Estate
Planning, Miami Beach, FL. R B (AP

9-13; ESI: Managing Projects in Organizations, Washmg—
ton, D.C. :
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9-13, GWU: . Forimation ‘of Government Contracts,’ Wash-

ington, D.C. RITALES

9-14, NITA: ‘San Diego Master:Advocates Program, San
Dlego CA
; ' Sy ,‘ P . 1
10 LRP Complymg wrth IDEA & Secuon 504, Atlanta,
GA RET T v < AT G : R 3 ! z .

PRI

10-13, ESI: The Wlnnmg Proposal Washmgton, D.C.

P-4
11, LRP Complymg w1th IDEA & Sectlon 504 Tampa,
FL.

LS MR I LT SIS R G PR R o

12, LRP: Complying with IDEA & Section 504, Memphis‘.‘"

12, GWU Envnronmental Ethlcs in a l\lew Era: ADelrcate
Balance, Waslungton D.C. , )

13 LRP: Complying w1th IDEA & Sectron 504 Dallas,
TX : ad o ) e §
: i_; BE

16-17, ESI: Continuous Improvement and Total Quallty
Management, London, England." ‘

:

17- 18 ESI Export Controls and chensmg, Washmgton

DC.- S

17-19, GWU: Patents Techmcal Data, and Computer

Software, San Diego, CA.: - a') =

e

17- ]9 GWU: ADP Contract Law, Washmgton, D C

18 19 ESI: Contract Performance Measurement A Key to;;,l

Problem Prevention, San Diego, CA

RS LTI P

19-20, GWU: Oil Pollutron Act of 1990 Washington, DC.
23.27, ESI: Federal Contracting Basics, Washington, D.C.

23-27, ESI:  Project Leadership, Management, and Com-
munications, Orlando, FL.

24-27, ESI 'Business Process Reengmeenng, Washmgton
D.C.

AR L AR ANI PP . R T R

30-31, GWU Subcontract Law m Federal Procurement

Washmgton,DC IR

! 30-2'February, ESI: ' Sotirce Selectlon The COmpeuuve
Proposals Contracting Process, Washmgton,DC R

30-3 Hebruary, ESI: Operating Practices in Contract

Administration, San Diego, CA.

303 February, ESI: Contractmg for Pro_|ect Managers.

Washington, D.C.

-30-3 February, ESI: Defense Program Management, Wash-

ington, D.C. R
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For. furthér infaimation on civilian' courses, please ¢contact
the institution offering the course. The addresses are listed in

the September 1994 issue of The Army Lawyer. . i

4." Mandatory Continuing Legal Education Jurisdrcttons —

and Reporting Dates

Alabama**
Arizona -
Arkansas

California*
Colorado .- +") vemry 11

WA e

Delaware
Florida**
Georgia
Idaho ...
Indiana
Towa

Kansas & . uou i w0

Kentucky

Louisiana®*-+i? - o ioveood

Michigan
Minnhesota .77
Mississippi**
Missouri
Montana
Nevada

New Hampshire**- “") «
New Mexico

North Carolina**.- 1.}
North Dakota

Ohio* oy
Oklahoma**

Oregon

ol LR

b P Lo !

Pennsylvania**

Rhode Island

South Carolina**..c: : . ...
Tennessee*

Texas B LA TR e

Utah ALy

Vermont

Virginia .c:.oud prai. 0

Washington
West Virginia' ; o1
Wisconsin*
Wyoming

*Military exempt :

**Military must declare exemptron

bt oo

. 1 March annually:

i 1 August annually = ¢

31 December annually

115 July annually . .0~ 7

30 June annually
1 February annually

'/ Anytime within three-year '

period

“:7y31 July biennially .. .~ -
Assigned month triennially ;"

31 January annually

™ :Admission date triennially

31 December annually '
1 March annually

{

- 1July annually © o0

30 June annually

31 March annually

li: 30 August triennially . -

-

31 January annually /. .-}

1 August annually /%" et

31 July annually

L

1 March annually
30 days after program

31 July annually

131 January biennially
15 February annually

- Anniversary of date of ..
birth—new admittees and

~od; thereafter triennially

Annually as assigned = - "

30 June annually.

1 March annually -
Last day of birth month
annually

1131 December biennially
15 July biennially

)

11:1 28 February annually. -/ !

- reinstated' members report
after an initial one-year peri-

s1:4. -15.Jdnuary annually %~ ¢ -

130 June annually:} el Vo

31 January triennially

31 December biennially

t9i1:-30 June biennially. - [:1 -

*-30 January annually Fidy

e g
For addresses and detailed information, see the Iuly 1994
issue ofTheArmyLawye,- L L

E S

|
L a1
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| Current Material of Interest

1. TJAGSA Materials Available Through Defense Techm- Legél Assistance

./~ cal Information Center

(471 pgs).
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R o : AD B092128 USAREUR Legal Assistance Hand-
Each year, TIAGSA publishes deskbooks and materials to ' book/JAGS-ADA-85-5 (315 pgs).
support resident instruction.. Much of this material is useful to o e ,
judge advocates and government civilian attomeys who are AD A263082 Real Prqperty Guide—Legal
unable to attend courses in their practice areas. The School Assistance/JA-261(93) (293 pgs).
receives many requests each year for these materials. - Because I oo
the distribution of these materials is not in the School’s mis- *AD A281240 Office Directory/JA-267(94) (95 pgs)-
sion, TIAGSA does ot have the resources to provide these ADB164534  Notarial Guide/JA-268(92) (136 pgs).
publications. » v - Dkt
o I o *AD A282033 P ti La/JA-27 4) (221 .
To provide another avenue of availability, some of this revenhive Lames 6(94) (221 pgs)
material is being made available through the Defense Techni- AD A266077 . Soldiers’ and Sailors’ Civil Rehef Act
cal Information Center (DTIC)."'Ah office may ‘obtain tl'us:= e Gulde/]'A_260(93) (206 pgs).”
material in two ways. The first is through a user library on the
installation. Most technical and school libraries are DTIC AD A266177  Wills Guide/JA-262(93) (464 pgs)..
“users.” If they are “school” libraries, they may be free users. = - Conk S e
The second  way 1s for the off ce lor orgamzauon to become a AD A268007 Family Law Guide/JA 263(93) (589 pgs).
govemment user. Govemment agency, users pay five dollars - L
per hard copy for reports of : 1-;100 pages and seven cents for. *AD A280725 ~ Office Admlnist.rauon Guide/JA 271(94)
each additional page over 100, or ninety-five cents per fi che. (248 pgs).
copy. Overseas users may obtain one copy of.a report at no: . o , S e
charge. The necessary information and forms to become reg- ADBI156056 - Legal Assistance: Living Wills =~ -
istered as a user may be requested from: Defense: Technical Guide/JA-273-91 (171 pgs).
Information Center, Cameron Station, Alexandria, VA 22314 o B L G
6145, telcphone' commercial (703) 274-7633, DSN 284- ADA269073  Model Income Tax Assistance Guide/JA
AD A270397 ' "Consumer Law Guide/JA 265(93) (634
Once registered, an office or other organization may open 2 pgs). ,
deposit account with the National Techmcal Information  Ser-
vice to facilitate ordermg materials. Information concemmg" AD A274370 Tax Information Series/JA 269(94) (129
thns procedure will be prov1ded when a request for user status pgs)
is submltted G ST
oo L e . AD A276984 Deployment Gulde/JA-272(94) (452
Users are provided biweekly and cumulative indices. These . pES)-
indices are classified as a single confidential document and TR
mailed only to those DTIC users whose organizations have a AD A275507 . Air Force All States Income Tax
facility cleardance. This will not affect the ability of organiza-: o S Gu:de—]anuary 1994 o
tions to become DTIC users, nor will it affect the ordering of -
TIJAGSA publications through DTIC. All TIAGSA publica- Admlmstratlve and ClVll Law
tions ‘are ‘unclassified and the relevant ordering information, , o ,
such as DTIC numbers and titles, will be published in The ADA199644 - The ,Staff Judge ' Advocate Officer Man-
Army Lawyer, ‘The following TTAGSA publications are avail- ager’s Handbook/ACIL-ST-290.
able through DTIC. 'The nine character identifier beginning L .
with the letters AD are numbers assigned by DTIC and must AD (A‘26:95 15 Federal Tort Claims Act/JA 241(93) (167
be used when ordering publications. e pgs)- o
U c S AD A277440 Envnronmental Law Deskbook JA-234- |
w ..« . Contract Law .. . 1(93) (492 pgs). , i
AD A265755 - Government Contract Law Deskbook *AD A283079 Defensive Federal L1t1gatlon/JA-200(94) ’
| vol. 1/JA-501-1-93 (499 pgs). (841 pgs). , ,
~ AD A265756 . . Government Contract Law Deskbook, AD A255346  Reports of Survey and Line of Duty .
L ST vol 2/JA-501-2-93 (481 pgs) Determinations/JA 231-92 (89 pgs).
i SR ST R N
AD A265777 ; Fnscal Law Course Deskbook/JA-506(93) AD A269036 Government Information Practices/JA- -

235(93) (322 pgs).




e

AD A259047 AR 15-6 Investigations/JA-281(92) (451 .; .,
pes)- '
Labor
LEREERr Y N u‘.. .u!
AD A273376 . The Law of Eederal Employ;nent/] A-,
21003 82 pe.
AD A273434! .. Thelaw of Federal Labor-Management
e b Relaiions/JA-zl 1(93) (430 pgs).
‘ ,Dt,e{_e!opmel!&sg Doctrine, and Literature ... ., .
AD A254610 » Military Citation, | Fifth Edition/JAGS-,,

LT "DD-92 (18 pgS)

ce POy o - A e o s LS I
‘ : Crimmal Law

e ) Crimés and Defenses Deskbook/JA "

AD A274406(
337(93) (191 pgs).

AD A274541 ¢ Unauithorized Absences/JA 301(93) (44
Ao G (e ot /pgs) IR R ARSI
ADA,‘2\74473J +i Nonjudicial Pumshment/JA-330(93) 40
- 'Pgs)- e v
AD A274628 .. . Semor Officers Legal Orientation/JA -+
\, J *''330(94) (297 pgs). .
AD A274407.. . Trial Counsel and Defense Counsel Hand-
book/JA 310(93) (390 pgs).
AD A274413. .- .- United States Attorney Prosecutnons/JA-
338(93) (194 pgs)
€211 (i yn7 i\ International Law . WD 0
AD A262925 - Operational Law Handbook (Draft)/JA
Tmiy b - A422(93) (180 pgs), oy I AT
Roserve Affalrs L
rioboereand Vo
AD B136361 Reserve Oomponent IAGC Personnel

Policies Handbook/JAGS GRA—89 1
1 (188 pgs).. . T

The followmg CID 'pubhcauon also:is available through
DTIC: B T O T

AD A145966- + ', USACIDC Pam 195-8, Criminal Investi:
gations, Violation,of the U.S.C. in Eco-
nomic Crime Investigations (250 pgs)

,~(, . . . w""‘.i_i' T 2' lt (l“
Those ordenng pubhcauons are*remmded that they are for

government use only.
it BRI TS Y “ et .:] 2 S G

*Indicates new pubhcatlon or revnsed edmon

2. Regulatxons and Pamphlets to v DTERLS L

R P S IR

Obtammg Manuals for Courts Martlal DA Pamphlets,

Army Regulations, Field Manuals, and Training Circulars. {'
Ao

Y
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(1) The U S. Army Publications Distribution Center
(USAPDC) at Baltimore stocks and distributes DA publica-
tions and blank forms that have Army-wide use. Its address
it . C P S

Commander
U.S. Army Pubhcauons
~ " Distribution’ Center SRR
el 2800 Bastern Blvd, ! i
-7 Baltimore, MD21220-2896 b
S SR FAEY : ‘

(2) Umts must: have ‘publications accounts to use: any part
of the publications distribution system. The following extract
from Depariment. of the Army Regulation 25-30, The Army
Integrated Pubhshmg and Printing Program, paragraph 12-Tc
(28 February 1989) is prowded to assist Active, Reserve, and
Nauona] Guard units,1; S FIRP RN I

p | i ! ¥ ‘\ s i

“The ]umt§ belo\i) a{e authorlzed pubhcatlons accounts w1th

the U§APDC \

SN TEN TOT PN R PR I s ot an sty o

T AT (LTI SRV FINE fl ik

(l ) ‘Active Army 3

“(a) Units orgamZed sinder PAC “K 'PAC that § sup—
ports battalion-size units' will fequest a chrisolidated publica-
tions‘accouint for the entité battalion except when subordinate:
units in the battalion are geographically remote. 'To establish
an 'account, the PAC will forward a DA Form 12-R'(Request’
for Establishment of a Publications' Account) and supporting
DA 12-series forms through their DCSIM or DOIM, as appro--
priate, to the Baitimore USAPDC, 2800 Eastern Boulevard,
Baitimore, MD 21220-2896.” The PAC will manage all
accounts:established for the battalion it supports. (Instructions’

for the use of DA 12-series forms and a reproducible copy of ~—

the forms appear in DA Pam. 25-33.) {

(b) Umts not orgamzed under a. PAC Umts that are
detachment size. and above may have a pubhcauons account
To estabhsh an account, these units will submlt a DA Form x
12-R ‘and sUpporting DA 12:series forms through thelr
DCSIM or DOIM, as appropriate, to the Baltimore’ USAPDC,'
2800 Eastern Boulevard Balnmore MD 21220-2896

LadoLntia ! [N R AR

(1)) Staﬂ sections of FOAs, MACOMs, mstallat:ons, and’
combat divisions. : These staff sections may establish a smgle
account for each major ‘staff element. To establish an account, !
these umts wnll follow the procedure in (b) above pL ey

TR G
, (2) ARNG units that are company size to State: adju-
tants general.  To establish an accqunt, these units will submit .
a DA Form 12-R and supporting DA 12-series forms through:
their, Stale adjutants general, to the Baltimore USAPDC, 2800
Eastern Bouleva:d Balt1more,MD21220—2896 B T

(3) USAR units that are company size and above and :
staff sections from division level and above. To establish an
account, these units will submit a DA 'Form 12-R and support-
ing DA 12-series forms through their supporting installation
and CONUSA to the'Baltimore' USAPDC 2800 Eastern
Boulevard, Baltithore, MD 21220-2896.

(4) | ROTC elements.. To establishian accotint, ROTC ,~
regions will submit a DA Form 12-R and supporting DA 12-
series forms through their supporting installation and
TRADOC DCSIM 'to the Baltimore USAPDC, 2800 Eastern

e’ IR




Boulevard, Baltimore, MD 21220-2896. Senior and jutior

ROTC units will submit a DA Form 12-R and supporting DA -

12-series forms through their supporting installation, regional
headquarters, and TRADOC ‘DCSIM to the ‘Baltimore
USAPDC, 2800 'Eastern Boulevatd, ‘Baltimore, MD 21220—
2896. e

“Units'not described in [the paragraphs] above also may be

authorized accounts. ‘To estdblish -accounts, ‘these units mist’

send their requests through their DCSIM or DOIM, as appro-

priate, to Commander, USAPPC, ATTN: ASQZ-NV, Alexan-

dna, VA 22331-0302

RRLNE R ST

Specrﬁc mstrucuons for establishing mmal drstnbuuon‘

requrrements appear m DA Pam 25-33.

If your unit does not have a copy of DA Pam 25-33, you

may request one by callmg the Baltlmore USAPDC at‘

(4 10) 671-4335

'(3) Units that have establlshed initial distribution requrre-’E

ments will receive copies of new, revnsed and changed pubh-
cations as soon as they are printed.

(4) Units that require publications that are not on their ini-
tial distribution list-can’ requisition”publications u'smg DA

Form 4569. All DA Form 4569 requésts will be sént to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD”

21220-2896 You ‘may reach thls office at (410) 671-4335

(5) Civilians can obtain DA Pams through the Nanonal

Technical Information Service (NTIS), 5285 Port Royal Road, -
You may reach thns ofﬁce at

—Springfield, Virginia 22161
703) 487-4684. :

- . ”
[ B 15

(6) Navy, Air Force, and Marine Corps judge advocates

can request up to ten copies of DA Pams by ‘writing to_

USAPDC, ATTN: DAIM- APC—BD 2800 Eastern Boulevard,

Baltimore, MD 21220- 2896 You may reach thls ofﬁce at”

@0y6714335. T T

3. LAAWS Bulletin Board Service

a. The Legal ‘iAutomated \Arhkiy;iWidej System (LAAWS) '

operates an electronic. bulletin board (BBS) primarily dedicat-

ed to serying the Army legal community in providing Army

access to the LAAWS BBS, while also providing DOD-wide
access. Whether you have Army access or DOD-wide access,
all users will be able to download the TIAGSA ‘publications
that are avallable on the LAAWS BBS.

b. Access to the LAAWS BBS:

(1) Army access to the LAAWS BBS is currently restric-

ted to the following individuals (who can sign on by, dralmgl

commercral ('703) 806-5772 or DSN 656-5772)
’(a) Active duty Army judge advocates;

®) erhan attomeys employed by the Department of
e Army,

(c) Army Reserve ‘and Army National Guard (NG) judge
advocates on active duty, or employed by the federal govern-
ment;

R R

) Army Reserve and Army NG judge advocates'pot on
active duty (access to OPEN and the - ‘pending RESERVE
CONF only);

(&) Active,; Reserve, or NG ‘Army legal admmlstrators

Active, Reserve or NG enlisted personnel (MOS 71D/71E);

(f) Civilian legal- support staff employed by the Army
Judge Advocate General’s Corps; =

(g) "Attorneys (mlhtary and cmhan) employed by cer-
tain supported DOD agencies (e.g. DLA, CHAMPUS DISA
Headquarters Servrces Washmgton).

(h) Indmduals with approved wntten exceonns to lhe
access'policy:

Requests for exceptmns to the access pohcy shou]d be sub-
mmed to::
'J” BN LAAWS ProjectOfﬁce‘ o S :
Attn: LAAWS BBS SYSOPS
9016 Black Rd, Suite 102

S ,f Fort Belvolr. VA 22060-6208

(2) DOD wnde access to the LAAWS ‘BBS currently is
restricted to the following individuals (who can sign ‘on by
dlalmg commerclal (703) 806-5791 or DSN 656-5791)

* All DOD personnel dealmg wnh mxhtary ]egal 1ssues

c. The telecommumcatrons conﬁgurauon is: 9600/2400/-
1200 baud; parity-none; 8 bits; 1 stop bit; full duplex;
Xon/Xoff supported VT100/102 or ANSI terminal emulation;
After signing on, the system greets the user with an opening
menu. Members need only answer the prompts to call up and
download desrred ‘publications. ' The system will ask new
users to answer several " questlons ‘and tell them'they can use
the LAAWS BBS'after they receive 'membetship conﬁrma-
tion,” which takes’ approXimately tWenty~four to- forty-erght
hours The Army Lawyer will publish information on new
publications and ‘materials as they become avan]able lhrough
the LAAWS BBS.

d. Instructtons for Downloadmg Ftles from the LAA ws
BBS.: 5

(1) Log onto the LAAWS BBS using ENABLE PRO—
COMM,; or other telecommunications software, and the com-
munications parameters listed in subparagtaph c, above. ‘

L¢2)" If you have nevér: ‘downloaded files before, - ‘you ‘will
néed the filé decompression utility program that the LAAWS
BBS' uses to facilitate rapid transfer over the phoné lines.
This program is known as the PKUNZIP utility. For Army
access users, to download it-onto your hard drive; take the fol-
lowing actions (DOD-wide 'access ‘users will ‘have to obtain a
copy from thelr sources) after loggmg on:

o

(a) ‘When the system asks “Mam Baard Command"’"

.[om a conference by entermg [_|]

[

j

(b) From the Conference ;Menu select the Automatron

Conference’ by entering [12] and hit the énter key when asked’
to view other conference members.
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r 1 14€)-Onceyou have: joiped the. Automatjon.Conference,
enter: fd] to: Download a file. off the Automation Conference
menu. (o r MR

~1e.d).; When prompted to select .a file name, enter. {pkz
llO exel..(This;is;the PKUNZIP. utility file. ¢, 7 oo

TR (O3 Af prompted fo select a commumcatlons protocol,
enter [x] for X-modem protocol.; ; « fuq neii o osbt i

(f); The system will. respond by giving yoy data such as
download time and file size. You should then press the F10.
key, which will give you a. top-line menu., If you are.using
ENABLE 3.XX from this menu, select [f] for Files, followed
by [r]).for Becerve, followed by [x] for: X-modem protocol
The menu will then ask for a file name. ~Enter.
[e: \pkzl 10. exe]

— s Bl NTTE T eI L S e

® If you are usmg ENABLE a. 0 select the PROTCOLv
option and select which protocol you wish to use K—modem-
checksum. Next select.the RECEIVE optlon and enter the file
name “pkz110.exe” at the prompt 3

(h) The LAAWS BBS and your computer will take over
from here. Downloading the file takes about fifteen to twenty
minutes.,, ENABLE .will display, information on the progress
of the transfer as it occurs,  Qnge the operation is complete the
BBS will cdrsp.lay the rmessagc(‘Flle transfer completed" and
information on the file. Your hard drive now will have the
compressed version of the.decompression program needed to
explode files with the “ ZIP” extension.

CCR O AT ey i e tians sunil oo ol

(1) When the ﬁle transfer is complete. enter [a] 1o Aban—
don the conference .+ 7Then enter ;[g] ;for Good- bye o llog-offl
the LAAWS BBS.ccon ot vinom citoye ailt oo mon lf B NY

! """’*“lL ")l AVE IS ML HE M
- ,()) To use the decompressron]program,f you wrll ha\;e fa,
decompress, or, sexplode,” the program itsclf,, To accomplish,,
this, boot-up into DOS and enter [pkz110] at;the C:\>prompt.!,
The PKUNZIP utlhty ,w;ll then execute, convemng its files.to,
usable format. ,When:it: has completed this process, . yqur hard
drive will have the usable, exploded version of the PKUNZIP,
utility program, as well as all of the compressron/decompres-
sion utilities used by the LAAWS BBS.

N

ooty et et e BRI TAL S
(3) To download a ﬁle, after loggmg onto the LAAWS -
BBS, take the following steps:

SOV LY A s @80 2V A T e s e b (D)
o (@), When asked o select a ' ‘Main ] Board Command?)
enter [d} tg Download afile.. |, Lol aotome et inun

.'10Ab) . Enter the name, of the file.you want to,download
from pgbparagraph ¢, below. | A llstmg of ayallable files ¢an ,
be vrewed by selectmg File Dlrectones from the main menu: i
7y Al ‘7’l.i S A R T B WoEe rfi e spAT

(c) Wheni)rompted to select ] porpmunrcauons protocol
enter [x] for X-modem (l‘::ZNABLl':‘.)f protocoliyr: ,l.,_){

vy onivonl o (psonog 1

(d) After the LAAWS BBS responds with the tlme and 7

size;data, you should press the E10 key, which will give you
the ENABLE top-line menu. If oy are using ENABLE 3.XX
select [f] for Files, followed by il for Receive, followed by
(x] for X-modem protocol ,,If _you are using ENABLE 4.0

select the PROTQCOL opt-ron and select whrch protocol you

o SRR

S

wish fo wse X~madern—ehecksum Next select the RECEIVE

thlomr mq lt»a:: GOy e

‘1" H ‘l R Yt ot BSEI E PEot ‘.’?,Jul"‘
(e) ¢When asked to en;er,a ﬁle name enter fev xxXKX.]

R AN S SR Xl

yyy] wherg xxxxx.yyy:is the name of the file you" wlsh to

download. AURT

A t,(t) The computers: take -ver from here., Once the opera-
tion:is complete the BBS wil) display the message “File trans-;,
fericompletcd 2 and iinformation on the file.. The file you;
downloaded will have been saved on your hard dnve Ly e

i [ R
(g) After the file transfer is complete, log-off of the
LAAWS BBS by entermg [g] to say,Good-bye. ;i L ,-;;-_
,}"““[ll;‘lr.‘”"’
(4) Touse a downloaded ﬁle, take the followmg steps
P IR - e botier g ;
(a) If ithe flle was not compressed you can use lt in-
ENABLE without prior conversion. Select the file as you,
would any ENABLE word processing file. ENABLE will
give you a bottom-line:menu containing several other word
processmg languages., From this menu, select “ASCIL.. After.
the document appears, you can pl'OCCSSflt like any other\

ENABLE file.

cry (b) If the ﬁle was comPressed (havmg the ZIP” exten-

sron) yop will, have 10 “explode” it beforelentermg the‘
ENABLE prograqr From the DOS, pperatmg system C: \>

prompt, enter. [pkunalp(spacc}xxxxx zip] (where “xxxxx. zrp '
signifies the name of the file you downloaded from the

LAAWS BBS).-. The PKUNZIP. qtility. will explode the com-

pressed file and make’ anew file with the same name, but with;
a.new;! « DO(;;’ extepsron, Now enter ENABLE and call up

the exploded file “XXXXX.DOC”, by following mstructrons

in paragraph (4)(a), above.

o i' AG.{’A Publtcatzons Avatlable Thraugh the {,AAWS
BBS The followtng is,a current list of TIAGSA publréatlons
avarlable ‘for downloadmg from the LAAW$ BBS Note, t[hat
the date UPLOADED is the month and year the file was made
available on the BBS; publication date is available within each
publication): it Ceee

el g e L te Ty A J";
EILE NAME LIELQ&@ ]E_SQ_BEIKLN.

S I RS r‘(( LT phoide A chosddd ™

RESOURCE ZIP .lune ‘1594 “"‘ ALrsudg of Legal -
ASSrs;ance Resources

Juﬁe 1994, .
JeRn ‘ S Uni ,u/ AR
' {094 AF AllStatés
" Income Tax Guide for
e with 1993 state
“'indome tax returns,
s, awary 1994,

I I LR o GG T
- fune'1990
TN, e

ol

v'(l‘
ALLSTA‘TE ZIp" ”January 1994

AEET S

pasia

-'Jl‘lz' T

ALAW

N

i?

Army lq»wer/M lhtary
Law Reviéw Database'”

ENABLE 2.15. Updat-
"' ed through the 1989
Army Lawyer Index.

" “i'includes a menu sys-
tem and an explanatory

emorandum .
Fn AWMEM WPF

st el optoab

Ao mreegell o) v Byl

RS I T S T
s (D Trinudy B

. BT SO F £
nra, o ferobe e v

ol SN
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e

* UPLOADED °

FILE NAME'
BBS-POL.ZIP -

BULLETIN.ZIP -

CCLRZIP

R -
ff‘ﬂ .

CLG.EXE

\ N e
Ly

- DESCRIPTION /'

December 1992 .. Draft of LAAWS BBS

oY SR
January 1994

af

t

operating procedures
for TYAGSA policy
counsel representative.

Y

EER A O LRI
List of educational

television programs
maintained in the video
. information library at -
"TJIAGSA of actual
classroom instructions
presented at the school
and video productions,
November 1993

* " September 1990 Contract Claims, Liti-

gation, & Remedies.

December 1992 Consumer Law Guide

,‘.:’.‘;J;

“iExcerpts.” Documents .
were created in Word-
Perfect 5.0 or Harvard
Graphics 3.0 and
zipped into executable
f]e AN T

DEPLOY EXE December 1992 Deployment Guide

N

Excerpts. Documents
were created in Word

. Perfect 5.0 and zipped,
“into executable file.

FISCALBK.ZIP November 1990 The November 1990

{ ;
-2

FOIAPT1.ZIP:

FOIAPT.2.ZIP ..

(R A

FS0201 718

JA200A.ZIP

™.

JAZOOB ZIP

i

- May 1994

Fiscal Law Deskbook
from the Contract Law
" Division, TFAGSA. "

Freedom of Informa-
tion Act Guide and Pri-
vacy Act Overview,

"1~ September:1993.

. June 1994

R
[

., .. October 1992

!

Ty 1994

“July 1994 1

Freedom of Informa-
tion Act Guide and Pri-
vacy Act Qverview,
September:1993.+:. :

Update of FSQ
Automation Program.
Download to hard only
. source disk, unzip to .
ﬂoppy, then'
A:INSTALLA or
B:INSTALLB.

""Defensive Federal Liti-

gation—Part A, Ji uly
1994.

* Defensive Federal Liti-

gation—Part B, July
1994,

FILENAME -~ 7
JA216.ZIP "

JA231.ZIP . October 1992
JA234-1.21P*"

[P EERSR TR FO

RSP

JA241.ZIP

SN e
e 2

JA261.ZIP

a

e

JA23ZIP

[
I

R

JA26SBZIP -,

JA265AZIP

1A26721P

e

JA268.ZIP.. .

JA269, ZIP

JA2T1.ZIP

Tie

.‘“ (‘r'»; ]

UPLOADED

: August 1994 7

~ DESCRIPTION. .l
; Noverﬁber 1993 “Law of Federal *

Employment, Septem-
ber 1993.

Law of Federal Labor-

Management Relations,
November 1993,

Reports of Survey and
““Line of Duty Determi-
nations—Programmed

Instructron AT

February 1994  Environmental Law

Deskbook Volume 1,
- "' February 1994."

Government Informa:"
tion Practices Federal
Tort Claims Act.

September 1993 Federal Tort Claims

. ‘0ctober 1993

" April 1994

‘MJune 19?4

June 1994 .,
1 ,July 1994
w ‘{‘ March 1994,

,January 1994, ,

¥ May 1994 !
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 March 1994

. Avgust 1993,

Act, August 1993,

“Soldiers’ & Sailors’

Civil Relief Act, March
1994,

t I
Legal Assistance Real

Property Guide, June
1993,

¥"1 egal Assistance Wills

Guide.

Family Law Guide,
August 1993,

Legal Assistance Con-
.. sumer Law Gurde—— .
" Part A, May 1994,

. Legal Assrstance(Con-b

" “sumer Law Guide—.

Part B, May 1994.

i, Legal Assistance . .
" Office Directory, July -
1994,

-, Legal Assistance-
" 'Notarial Guide, March”
1994, -

-, Federal Tax Informa- |
tion Series, December
1993,

.;. Legal Assrstance

Office Administration
Guide, May 1994,

85
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-_

FILENAME - (UPLOADED ) 1~ DESCRIPTION :: 15
JA272.ZIP .- -,  February 1994 . . Legal Assistance 7 /.1,
B Y T Deployment Guide,

A SRR February 1994.

. March:1992 ...,/ Uniformed Services; |
- Former Spouses Pro-
tection Act—Outline
and References

[# i ; L
Modcl Tax Ass:stance
Program.

JAZAZIP i
: ARSLEN YTl

F R IR N

Lo
" Tuly 1994

0 WL it

Vg2 N
IN273.2IF. . -
o argre, e ‘,\'3""

Preventive Law Series,
July 1994, -

jazezip

i RNt ST |

I
A RS
ot

J A2812p?, o ;lg,‘i;"N%ovcmber 1992 15-6 Investigations.

JA285.7ZIP. ., January 1994 Senior Officer’s Legal

o e ‘Orientation Deskbook,
e January 1994.

JA290.ZIP,
UM v i

JANOLZIP . January 1994

.. March 1992 SIA Office Manager’s,
fe 7 Ui Handbook.

Unauthorized . ..,
‘Absences Programmed

RN Text, August 1993.
JA310.ZIP . October 1993 , Trial Counsel and
et e " Defense Counsel |
Lo Handbook, May 1993.
JA320ZIP ., Japuary 1994  Senior Officer’s Legal
T ‘ * Orientation Text, Janu-
e ary 1994.

JA330.ZIP -; o fixgnuary‘§‘1‘§§4 Nonjudicial Punish=""
SRR ment Programmed
C . Text, June 1993. =
f“n;wl,tws\il el PR BT S R
JA337ZIP " 'October 1993 Crimes and Defenses
i Deskbook, July 1993.
JAzrzhzn:’ “ 1 April 1993 ' ““Op Law Handbook, -
R ",‘m'f Disk 1 of 5, April
BT 1993.
sA4222.21P " *  April 1993 ' “Op Law Handbook, "
o Disk 2 of 5, April

1993.

sA€2257ZIP - 11 Al 199371 1 Op Law Hardbook,
EET o L5 1 FE NP

1;'1* Disk 3 of 5, April
e 1993,
JA4224.ZIP | 1Op Law Handbook," "**
-‘V © Disk 4 of 5, April
ENiis 1993.
LIz April 1993 ' < Op Law Handbook,
R Disk 5 of 5, April
1993,

FILE NAME
JASOL-L.ZIP! |

w;.:‘{}"ﬂ‘nffy‘l'J
Lf.,f' PSS RS BN

A RS EEERY C SR DR SPRTEY
JASOI 2 ZIP June 1993
Ly deil L
: el
heooin

JAS05-11.ZIP . “July 1994
,IJ‘E':V F ,
) IS Auc b
JAS05-12.ZIP " " luly 1994

e .
L e

ST TR TR ) B PR
JASOS 13 ZIP J,Iuly 1994
TP
Sy
JA505-14.Z1P “July 1994

[FUPRET AR IR IR

JASOs21ZIP | ‘Tuly 1994

ZIP | \July 1994

B ST T AL TR SRR FE Y

JAS05-23.2ZIP 1. - July 1994

TR L IR LTS O
VRO Y S 1
R IRE TEREY I A

JAS05-24.ZIP "~ " July 1994

}
SISHLI TSI
s

L
Aarbas e el

JAS06-1 ZIP & 'wMay 1994

# i,“‘f'v'*. e
JAS06-2ZIP. .
IERE S S

JAS063.ZIP .,

GULoan

prote!
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L June 1993 oelion

O T oot
[REFEEN i L

SRl

. May 1994 ..

May 1994 eI

7 "UPLOADED 1 14DESCRIPTION ' 1

TIJAGSA Contract Law
Deskbook, Volume 1,
May 1993.

TIAGSA Contract Law
' Deskbook, ' Vdlume 2,
May 1993.

Contract Attorneys’
Course Deskbook, Vol-
ume I, Part 1, July
1994.

Contract Attorneys’
Course Deskbook, Vol-

‘ume I, Part 2, July

1994

val I I
Contract Attomeys
Course Deskbook, Vol-
ume I, Part 3, July
1994,

Contract Attorneys’
Course Deskbook, Vol-

" ume 1, Part 4, Ihl}”

1994,

Contract Attorneys’
Course Deskbook, Vol

ume II, Part 1, July.

1994.

Contract Attorneys’
Course Deskbook, Vol-

iy ume IT, Part 2 July ¢ ¢
" 1994.

Contract Attorneys’
Course Deskbook, Vol-

_umeII, Part 3, July ' .

1994.

Contract Attorneys’
Course Deskbook Vol-
> éme I, Part 4, Joly " |
1994.

Fiscal Law Course
Deskbook, Part 1, May
1994.

.Fiscal Law Course - . .
" Deskbook, Part 2, May

1994,

. Fiscal Law Course .,
Deskbook, Part 3, Majy

1994,




&

VAR

Eﬂ'_E NAME %‘ ot

'11121 QADE - DESCRIPTION
JAS508-1.ZIP -

ST AR
Apnl 1994 - Government Materiel
. -~ Acquisition Course
Deskbook, Part 1,
1994.

., . Government Materiel
" Acquisition Course

- ... Deskbook, Part
72,1994,

JAS08:2.ZIP ., April 1994

it

JAS08-3.Z1IP April 1994

, Acquisition Course

" Deskbook, Part 3,

‘ 1994.

JA509-1.ZIP ' March 1994

¢+ Course Deskbook, Part

1, 1993. :

s "ré,'i‘ [ “*I\’T"_irt <

.+ February 1994 - ~Contract Claims, Liti-

gation, and Remedies

JAS09-2.7IP

Course Deskbook, Part = 7.

2, 1993.

JAGSCHL.WPF  March 1992 JAG School report to

DSAT.

Contract Law Division
1993 Year in Review,
Part 1, 1994 Sympo-
sium.

YIR93-1.ZIP January 1994

Contract Law Division

. 1993 Year in Review,
Part 2, 1994 Sympo-
sium.

YIR93-2.ZIP January 1994

Contract Law Division
1993 Year in Review,
Part 3, 1994 Sympo-
sium,

YIR93-3.ZIP January 1994

YIR934.ZIP Contract Law Division
1993 Year in Review,
Part 4, 1994 Sympo-

sium.

January 1994

YIR93.ZIP Contract Law Division
1993 Year in Review

text, 1994 Symposium,

January 1994

f. Reserve and National Guard organizations without
organic computer telecommunications capabilities, and indi-
vidual mobilization augmentees (IMA) having bona fide mili-
tary needs for these publications, may request computer

~diskettes containing the publications listed above from the

ippropriate proponent academic division (Administrative and
Civil Law, Criminal Law, Contract Law, International Law, or
Doctrine, Developments, and Literature) at The Judge Advo-
cate General’s School, Charlottesville, Virginia 22903-1781.

[ N

Government Materiel o

STER N

" Contract, Claims, Liti- | .
+ gation and Remedies . | -

Requests inust be accompanied by one 5-l-inch or 3-!2-inch
_blank, formatted diskette for each file. In addition, requests
*from IMAs must contain_a statement which- verifies that they
need the requested publications for purposes reléted to their
“* military practice of law. =

" g Quesnons or suggestions on the avaxlabxhty of TTAGSA

' publications on the LAAWS BBS should ‘be sent to The Judge
Advocate General’s School, Literature and Publications
Office, ATTN: JAGS-DDL, Charlottesville, VA 22903-
1781. For additional information concerning the LAAWS
BBS, contact the System Operator, SFC Tim Nugent, Com-

., mercial (703) 806-5764, DSN 656—5764 or at the address in

paragraph b(1)h, above. - - ., Do e o

b 4 1994 Contract Law Video Teleconferences (VTC)

g P

November VTC Topic (to be determmed)

I LS I RISURE I

8 Novémber n 1300 1500 FORSCOM mstal\anons HSC,
) AMCCOM ‘ATCOM, TECOM White

Sands Mlssﬂe Range, Plcatmny Arsenal
9 November . 1300-1500: TRADOC installations, ISC,

'\ CECOM, DESCOM ARL 'MICOM,
' TACOM

ST

g

December VTC Topic (to be determined)

5 December 1400-1600: TRADOC installations, ISC,
CECOM, DESCOM, ARL, MICOM,
TACOM
1300-1500: FORSCOM installations, HSC,

7 December
: AMCCOM, ATCOM, TECOM, White
Sands Missile Range, Picatinny Arsenal

NOTE: Mr. Moreau, Contract Law Division, OTJAG, is the
VTC coordinator. If you have any questions on the VTCs or
scheduling, contact Mr. Moreau at commercial: (703) 695-
6209 or DSN: 225-6209. Topics for 1994 VTCs will appear
in future issues of The Army Lawyer.

5. Articles

The following civilian law review article may be of use to
judge advocates in performing their duties:

Bruce Feldthusen, The Civil Action for Sex-
ual Battery: Therapeutic Jurisprudence?,
25 OtTAawa L. REV. 203 (1993).

6. TJAGSA Information Management Items

a. Each member of the staff and faculty at The Judge
Advocate General’s School (TJAGSA) has access to the
Defense Data Network (DDN) for electronic mail (e-mail).
To pass information to someone at TIAGSA, or to obtain an
e-mail address for someone at TIAGSA, a DDN user should

" 'send an e-mail message to:
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; postmaster@_;agSZ Jag vnrglma edu b poyr e United States -Army Missile' Command,
, v Attn: Doris Lillard, AMSMI-GC-PO, Red-
b Personne] desmng to ;each someone at TIAGSA viai. . .. stone Arsenal; AL35898, DSN'746-2252,
DSN should dial 934-7115 to get the TIAGSA receptionist; . ’

R 1 ~.'

21 commercial (205) 876-2252, has the follow-

H

then ‘ask for the extension of the office you ‘wish to reach. . “;Z . -ing material: —_
S }, c. The Judge Advocate General’s School. .alsg, has a toll- . c ller G 1D Vol
. fre ‘ l h be ¢ l TJAGSA d l 1 800'552(‘ v Omptro er enera CCISJODS 70 umF
, 39;’8 elephone number. . To cal it 17t dhiough 46,49, 31,64 through 68.
‘ R 1231 PR P SR EE PRI LS ;l,-, LA SEI R R YA
..... A tivesentisnT s TR T e e e e ndex-Digest of the published Decisions
7 The Army Law lerary Semce RS 1 ‘of the Comptroller General of the United
et EE B States: s e
RIS A TR 2 SOl b LR L R

a.’ With the c!osure ‘and rcahgnment of many- Army instal- ‘f R,
lations, the Army Law Library S_ystem (ALLS) has become ° " Tuly 1, 1929 through June 30, 1940
the point of contact for redistribution of materials contained in -, July 1, 1940 through June 1, 1946

. 1aw libraries on those installations. - The Army Lawyer will " Tuly 1. 1946

y 1, through June 30, 1951
continue to publish lists of law library materials made avail- , July 1.1951 through June 30, 1956 - :
able as a result of base closures, “Law librarians having -=* " % ¥ ly 1'2195'6 thr Pgh June 30' 19 St
resources available for redistribution should contact Ms. Hele- 17~ # 0 0  d0Y ough June 30, 1961
- . na Daidone; JAGS-DDS, The.Judge Advocate General’s -~~~ ~July 1, 1961 through June 10, 1966
, School. Pnited States Army, ‘Charlottesville, Virginia 22903- - .

. 1781, Telephone numbers are DSN: 934-7115, ext. 394, com- - Scope Line Index 1-46, July 1,

" mercial: (804) 972-6394, or facsimile: (804) 972-6386. Ciebe 2y 1921 to June 30,1967, i - i

13 The followmg matenals have been declared excess and” .7 117!
are’ dvailable for redlstnbuhon, ‘Please contact the llbrary
directly at the address provided below:

1 i
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By Order of the Secretary of the Army:

GORDON R. SULLIVAN
General, United States Army
Chief of Staff

Official:

MILTON H. HAMILTON
Administrative Assistant to the
Secretary of the Army

07354

Distribution: Special

g

Department of the Army

The Judge Advocate General’s School
US Army

ATTN: JAGS-DDL

Charlottesville, VA 22903-1781

SECOND CLASS MAIL

PIN: 07312¢
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