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o Judicial Review of Military Admmrstratlve

ERREN F o

The doctrine of exhaustron of admififstrative reﬁledles;has}

been a part of the Jurlsprudence of admmrstratwe law ﬂor

settled Tule of judlCla] administration that rio"oné 1§ en
judicial relief for a"supposed or thréatened injury tntil the pre-”
scribed administrative remedy has been exhausted.”? Howe a
et,’ “over time, the exhaustion docttine has become' subject io"
an increasing number of exceptrons 3 Consequently, consis-
tently determining ‘whether or not individuals ‘must exhaust’
their administrative remedies prior to seeking _[l.ldlCla] review-
of agency actlon has become difficul for practmoners and the
COUI'[',S H ‘my.. (AN 2SR 15

R TSIy B {
In Darby v. Ctsneros 4 the Supremeé Court dlspelled son‘{é"of '
the confusion surfounding the exhaustion doctrine. In Darby,
the Court virtually eliminated the requirement of administra-
tive exhaustion for those individuals seeking _]l.ldlCla] review
of agency action under the Admlmstratlve Procédure Act.S
Because Darby may have a srgmﬁcant impact on ‘military”
practitioners involved in defensive federal litigation, examin-
ing the future of judicial review of military administrative
decisions after Darby is appropriate as well as necessary.

This article will examine the jurisprudential values underly-
ing the exhaustion doctrine and trace the doctrine’s historical

developmént through a‘ feview of selected Supremie Court” ™

decisions. The article will then explore the Court’s decision
-in Darby, and propose several measures that the government

! See Pittsburgh & C. Ry. v. Board of Public Works, 172 U.S. 32 (1898).

2Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938).

Dec1srons After Darby V. Czsneros

VIRt PR TR C O L LT

(PSRN OIS RSN UAE BN S S SR VA BN\
BL GorTrisdis

U ML

sy ityss

Sl v AUSI0sD

Fikd l{; LA

S RREE I i r.}r RSN shiaind ,\:.n

gLl

caft taKe to mltrgate ‘the’ effects of the decision on defenswe

federal lrtlgatlon THEGE
e s RS H: o ESDUINEY S

C RN sl OB B oei. ghas

PSRy ’,r.k,iiez!:;;:-;‘

sigibul g’ DlSCllSSlOl‘l B Eest 19 Ates!

e TGO STl Gy ” Wl gnang i
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When dlscussrng the exhaustion doctrine, courts frequently
cite. a variety of institutional values that are served by its
apphcatlon These, values_fall prlmarrly 1nto two categorles
those that protect agency autonomy, and those that promote

judicial economy.$

AOSMBET BE 1l

safilen b ot oils 101EuRARS  wis
f‘fe, al Control of

Professo L0u1s Ja in hlS classic. text, Judz ,

Fih (aalags

; Admmtstratzve Actzon 7 proposed that the exhaustlon doctrme

DRSNS,

erform functrons within its special
competence This concem for the mdependence of adminis-
trative agencies is tooted in the constitutional doctrine of sep-
aration of powers.!® Administrative agencies are entitled to
judicial deference because Congress has given primary
responsibility for administering statutory programs to the
agencies, and not the courts.!l Additionally, the exhaustion
requirement improves the efficiency of administrative func-
tions by allowing “the-administrative process to go forward
without interruption . . . from the courts at various intermedi-

“Hte’stages.” 12 This beft’er ‘allows agéncies to develop the facts

in a given situation, apply their expertise to those facts, and
exercise their statutory discretion.!3 The exhaustion doctrine

PR AT R

3See McKart v, United States, 395 U.S. 185, 193 (1969); 2 KenNETH C. DAVIS & RICHARD J. PIERCE, JR., ADMINISTRATIVE CAW TREATISE § 15.2, at 308 (3d d. 1994).

4113 8. Ct. 2539 (1993).

SId. at 2548. A LR

6§ McCarthy v. Madigan, 112 S. Ct. 1081, 1086 (1992).
7Louis L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION (1963).

81d. at 425.
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9 Parisi v. Davidson, 405 U.S. 34, 37 (1972). Accord McGee v. United States, 402 U.S. 479, 484 n.6 (1971) (“The whole rationale of the exhaustion doctrine . N

lies in purposes lntrmately related to the autonomy and proper functioning of the pamcu]ar admlmstgatlve system Congres
D s EOTTE QG 2%
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constructed ”)
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10Cf. Montgomery v. Rumsfield, 572 F.2d 250, 252-53 (9th Cir. 1978) (statutory exhaustion requirements implicate consmutlona] concerns of separatlon of pow—

ers).

I McCarthy v. Madigan, {12 8. Ct. 1081, 1086 (1992); McKart v. United States, 395 U.S. 185, 193-94 (1969),

12McKart, 395 U.S. at 194.

132 Davis & PIERCE, supra note 3, § 152, at 309.
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review.!4 Ultimately, the doctrine enhances agency effecti
ness by encouraging adherence to agency appeal procedures 5

Applying the exhaustion doctrine also promotes Jud|c1a]

efflcrency Some courts even refer to judicial economy as,,

“[t]he basic concept underlying the requirements of the
exhaustion doctrine.”!6 The doctrine _promotes Judicial econo-
my in “at least three ways By requiring the exhaustlon of
administrative remedies, agencies will resolve a certain num-
ber of controversies without the need for judicial intervention,
reducing the number of cases flowing to the courts for
review.!7 .The exhaustion doctrine also.tends to reduce the
likelihood of piecemeal appeals by dclaying judicial review
until the agency has taken final action om &’ given mattef.!8
Finally, application of the doctrine facilitatées _]udlClal rev1ew
by incréasing thé prospect that the'teéord produced by the;s

adminisirative ptocess will be\iseful and complete:1? L
MICHIODS fm 2003t

In thls manner, the exhaustron gdoctrllpe furthers the tw1n

i ervp e
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nd promotmg li
play of these two v Tﬁ‘esA
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ensure that”each petition for Judlcral revrew 1s _heard only
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16 See Missoliri'v Bowen, 813 F.2 864, §71°(8th Civ” 1987Y;

R

17See McCarthy, 112 8. Ct. at 1086-87.

18)d.

198ee McKart, 395 U.S. at 194.

20See 2 DavIs & PIERCE, supra note 3, § 151, 2t 305, .

21/d §15.17, at 395.

22 ) AFFE, supra note 7, at 425 (citing Smith v. United States, 199 F.2d 377, 381 (st Cir. 1952)).

23LEWIS MAYERS, THE AMERICAN LEGAL SYSTEM 61-62 (1955).
24 JAFFE, supra note 7, at 425.
25See Pittsburgh & C. Ry. v. Board of Pub. Works, 172 U.S. 32, 44-45 (1898).

26194 U.S, 161 (1904).
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% Id at 170.
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1d. GOy pHEC

0 See id.

“

3 United States v. Consolidated Mines & Smelting Co., 455 F.2d 432, 439 (9th Cir. 1971). .

“The ¢

A ‘\M

'5See McKarl 195 U S at 195 ( [F]requent and delllgerate outmg of ‘administrative processes. cou]d weaken the
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The Rise and Fall of the Exhaustion Doctrine

5 e

haUStlon d‘octrme began as a discretionary rule
applied in courts of equity.22 To gain access to an equity

court, a petitioner usually was required to establish in his or

her pleadings that the courts of law were either unwilling or
unable to give the requested relief.2* The absence of either of
these conditions would lead to the denial of the petitioner’s
request for equitable relief.2* As early as 1898, the Supreme
Court had applied this equ1table doctrine to cases involving
challenges to the actions of adminjstrative agencres.?‘_gp

JE ovDENstrlhs 1o HETORLT o PIRO &
In 1904 the Court dehvered one of 1ts ear 1est drscussr

S
of the exhaustlon doctrme m Umted States v Smg ;7‘;323‘4
Smg Tuck had been demed admtssmn to the Umted States by
an lmmlgratlon nspector and was bemg
thtrty one others pendmg hlS deportatron | (
a, wr1t of habeas corpus dlrectmg his, release but had not
exhausted hlS admlmstratlve appea]s prror to ﬁhng suit.27 Jus-
t1ce Ho]mes wr1t1ng for the Court, reasoned that “before the
courts can be ca]led upon the preha v
vrded by the statutes must be gone, through w1th 228 He con-
cluded that “the attempt o disregard and overrlde the
provisions of the statutes and the rules of the Department and
to swamp the courts by a resort to them in the first instance,

ey AR O R BT L LA

must fail. "29 The Court demed Smg Tuck S petltlonﬁ0
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"The, Court s decision in Sing Tuck formu]ated the general

rule that ailure o -appeal an admrmstratlvev dec1sion to

ELEEN T I Y

r’ti\ tobomi b
B! z-,-;;ai
IO 2l

SV

¢ initroburaaitug o) 'ﬂ*imzsx'? b

] Jﬁ[!ﬁJ(}b sl oondl Bog 9t wasRa snd o
cuveness of an agency y encouraging people

e H'IC.& i

rotaiogh & Fien ) and wolgxe nedr 1 (15
sstraven o e asmaarom eevos nzogo bos _tmmh ri

HREE SE 2 LN - G opuat

AW LHduS Yo bwol v vH D B dgde

cal iR b A EOE LanoD amilsdgids aredsiied v srovidt

boiinid v rsFob a0 f

R VY BT

LA 3 2 U R

L

Gy Ny
R RS 11

S CIVITA AT 50 J0sTTr00 dntseesl aaal J siped T

I2e]

[N W

P VE BE &G

Gh o nabiva( oy

3 brigl SER I 20200100
r (o the Secretary o"t"the reasury. 7d.

Fov usdoM hoaaonh .

ARIE b

wyspoatanhd T

(R0 30 2 L L ngatbeds v yedien o

sy P

Py

s o eva OA

IR [# 1 IV LA

4 SEPTEMBER 1994 THE ABMY.LAWYER « DA PAM 27-50-262

Ve




1938, the Court ¢ould réfer to the exhaustiof doctrine’ as a
“long-settled rule of judicial administration.”32" As mﬁe

passed, however, the tourts inconsistently applied the exhaus-

tion doctring.33” The Supreme Court begari ‘to’ r'écOgmze an
increasing riumber of exceptions t6"the genéral rule requiring
admmlstratlve exhaustion before judicial feview.” In Leedom
v."Kyne,3* for examp]e ‘the Court waived administrative
exhaustion because it concluded that the agency in ‘quéstion
had acted beyond its statutory jurisdiction 35 Exceéptions
began to' prollferate to the extent that a noted comment“or
remarked that in determmmg when administrati
wis 1o be” réqu1red [n]o srmple prmcnple governs
that Jud1c|al dlscretlon governs 736

Tn McKart'v. Umted Stares,}7 the Supreme Court continbed
dismantling the exhaustion doctrine. In McKart, thé Court
considered whether fallure o admmlstratrve]y appea] a deci-

LS Ay SIS VL &
sion by the Se\]ecttve Serv1ce Syétem barred an 1nd1v1dua1

of admrmst ative | la

also declared that * [a]pphcauon ‘of the doctrine to spec
cases requires an understanding of its purposes and of the par-
ticular, admrmstratrye scheme, mvolved el Nrirtmg fo
Court, Justice Marshall announce& a balancmg test for u b
a reviewing court in ‘determining whether or not to)requrre'
administrative exhaustion in a specific case; the governmental
interests supporting the exhaustion requirement must be

32Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938).
332 DavIs & PIERCE, supra note 3, § 15.2,at 312,
34358 U.S. 184 (1958).

S at 1 88-89.

. it L565 BN TR IOARE
36 KENNETH C. DAVH ADM]NISTRAT!VE LAW OF Hl}if? GHTIES;, 19

A R

H595US. 185 (1569).
38 Id. at 186-87.

id. at 193.

2 DAVI§ & PIERCE rupra note 3. § 15.2, at 308.
4 McKart, 395 U.S. at [93.

42[(] at |97 P s L ARG B 23 E0 villege i

e xhaustton

e

welghed agamst the burden on the individual-if judicial review
is‘riot ‘grarited.42 The Court held that administrative exhaus-,
tion W48 not Téquired under the facts of the case and warned
agamst blmd apphcatron of the doctrine in the future 480

EARER LSRN,

The Cou recently r“eaffrrmed the use of a balancmg test to
detérmine’ when administrative exhaustion is approprtately
required. ‘In McCarthy v."Madigan,* a prisoner in federal
castody filed suit against prison staff members allegmg vari-
ous constitutional torts.4S The Court analyzed the: prisoner’s
failure to exhaust his: administrative remedies by applying a
restaterient of the” balancing fest first annotinced in McKart.
The Court compared ‘the interest of the individual in retaining
prompt access to & federal judicial forum against countervail-,
ing institutional mtere_sts‘fayorrng exhaustion.”#6: The Court.
then excused the prisoner’s failure to exhaust his administra-
tive remedies with the Bureau of Pnsons 47 )

iaiat

.
L 71

i3 A o
i The most srgnlflcant aspect of the . Court 5. ¢ decrslon an
McCarthy is not the holding, but rather, the dicta regardmg the
application of the balancmg test. The Court 1dent|ﬁed three
broad sefs of crrcumstances in, Wthh the 1nd1v1dua1 s 1nterest

M aGIGRITIGT VL et

i

favorr 'g exhaustlo .43 McCarthy is srgmfrcant in that

TR AL

stances amount tO per se exceptlons to- the exhaustron

' requrrement by recogmzmg and systematically examining

these exceptions, the Court is acknowledging the extent to
which the exhaustion doctrine has eroded as a rule of law.

RIS

e Rl

! i
4374 at 200-01. The Court’s decision in McKart captures the fundamental mconqlqtency in the judicial apphcauon of the exhaustron doctrme, the oprmon beglnq
by reaffirming the vitality of the doctrine but subsequently finds a basis for not applymg it in this particular case. In McKart, the government sought to bar the peti-
ttoner from ramng a defense to a criminal prosecution because he had failed to first raise the defense before the agency through the available administrative appealq
Pridcess " The Court teasoried that “it is well to rémember’ ‘thai use of the exhaus‘uon doctrine in Criminal cases ¢an be exceedingly harsh. The defendant is often
stripped of his only defense; he must go to jail without having judicial review of an assertedly invalid order.” Id. at 197. "The Coirt concluded that the ex tlpn
doctrine should not be applied in criminal cases unless a compelling govemmental lnterest outweighs “the severe burden placed on [the criminal defendant]. o

Id.

g

441128.Ct. 1081 (!992)

R g SRR L T A s A

451d. at 1085.

46 1d. at 1087.

4714 at 1088,

481d. at 1087.
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The first circumstance in: which the -individual’s interest, is,

presumed to prevail is when the delay necessary, f_or,‘,e%thgbus; ;
tion of administrative remedies. would, cause undue prejudice,

to the individual seeking judicial review.%, Coir Independence
Joint Venture v. Federal Savings and Loan Insurance Corp. 50
is an interesting example of the Court’s application of this
exception to the exhaustion requirement. In Coit, the Court
held that creditors'did not have to exhaust adminjstrative
remedies for adjudication of claims_against a farled _savings
and loan association under Federal Savings: and Loan Insur;,
ance Corporation (FSLIC)- recervershlp 51 . The Court did n
require administrative exhaustion because the“FSLIC had_
placed no reasonable time limit on their consideration of cred-.
itor claims; therefore, the FSLIC’s claims procedure was_inad-
equate and unduly prejudiced creditors:52; In light of Coit,
courts likely are to find that & system of sluggish administra-
tive remédies may occasion undué prejudlce to.one seekmg
judicial review of an agency decision.>?; SeinAo nan
Coone o gigid iboriar avi

Not all delay in obtaining administrative remedies will be
found to irreparably harm or unduly prejudice a petitioner.” In
Federal Trade Coiﬁh‘%is’s‘iﬁn‘ v. Standard 0il Co.,5* the Court
held that the ordinAry time and’ éXpense ‘of defending onéself
ini an administrative procediite did not, in and of itself;amount
to"irreparab]e injury or undure"\p"rej’ud"i/ .55 Thus, the’ petlttoner
seekmg to take advantage of this & Iion" ' the exhaustiornt
requ1rement is hke_ly}to be’ requn'ed to demotistrate that” any

delay mherent h agency procedures 'is' éither lifrealoriable
y 'Cleﬁmté 56 " TRORGT VY D TGS
HGn 2 Nl o enw!rv”‘ awadl
e <t 2nrnoeh polsugdas ll firlw

VR DI S

Pid
50489 U.S. 561 (1989).
SHd. at 564.

S11d. at 587.

The second gxgeption to the exhaustion requirement occurs
when the agency is,not ¢ powered to adjudge the requested
rehef 57 ThlS sil uatlon commonly occurs When an lndlvrdual
challenges the consti ahty of some statutory provrsron
related_ to the agency’ s decision- making process; -agencles)
cannot hold statutory provrsrons unconstltutlonal 58" A 31mtlar':

AL

confronted the court in McCarthy v Maa?tgan Inf

e
rmg Justlces ‘observed that becacuse the admmjstratlve proce-’
dure in question could not provide the Tequeste remedy, any
exhaustion requtrement could, and should, be excused on that
basrs alone 60

Avve o ommonh nodayidxe o4 gatingrseih

FIGN LLEE T G, s ontinrha beoe 3

The thtrd exceptlon dlscusse by the Court in Mc ar y
Praik l 3 1,

excuses a rlmmstr twre”e?xhaustlon when th agency decision-’

YR YE T i
“rab y biased 'or° have otherwrse predeter-
fore thém 6! Courts sometlm‘ 23

e ie

nmg whether further adm

Deanday e

"enerally will not démand a fuiifs act.63

U s oang to acusotiaais]™ Jodi buislouh ozls

o The Court’s Spiion in McCarthy ddes ot explrcrtly men-
fioh every”ékce‘ptlon ever‘ applied to the’ exhaustlon doctrine,
either bY' itself’ "r'"t'h"'lb\bér federal courts -64 However

McCartﬁy likely remai
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532 Davis & PIERCE, supra note 3, § 15.10, at 354, Professors Dav1s and Pierce alsg note that the majonty s apphcatron of exhaustion law in Coir is “novel.” Id. at
353. Nonetheless, the decision could have srgmﬁcant effects on the vraﬁrhty of the | present procedures 4t the Various boards for the’ébiréclion of military records.
For example, the Army regulation governing the Army Board for the Correction of Military Records imposes an administrative statute ofllmttatlons on apphcants
but imposes no reasonable time limits on the Board’s actions. See generally 32 C.F.R. § 581.3 (1993). “od et

54449 U.S. 232 (1980). S

55 See 1d at 244-45.
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5 See McCarthy v. Madigan, 112 5. Ct. 1081, 1087 (1902). S
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571d. at 1088. FLst g 700 200 ameTionh e
58 See Weinberger v. Salfi, 422U S. 749, 764 (1975). An agency can, however, examine the constitutionality of its own regulations and procedures. See 4 KEN-

NETH C. DAV]s ADMlNIQTRATIVE LAw TR!:ATIsE § 26 6 at 434 (2d ed. 1983)
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62 Weinberger, 422 U.S. at 766. Cf. Guerra, 942 F.2d at 277 (mentioning, but not discussing, counsel’s argument that exhaustion was futile because the agency
appeals board recently had decided a case against a similarly situated petitioner).

63Houghton v. Shafer, 392 U.S. 639, 640 (1968). M

64 See, e.g., Committee for GI Rights v. Callaway, 518 F.2d 466 (D.C. Cir. 1975)(purely legal issues may excuse exhaustion); Walters v. Secretary of the Navy, 533
F. Supp. 1068 (D.D.C. 1982), rev’'d on other grounds, 725 F.2d 107 (D.C. Cir. 1983)(avoidance of piecemeal relief may excuse exhaustion).
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the exceptions that the Court has recognized in its precedents. Statutory "provisions concerned with exhaustion generally

Consequently, McCarthy is an invaluable guide to the exhaus- fall into two categories: those that mandate exhaustion dnd
tion doctrine and 1ts exceptlons for both practrtto"ners and others that describe the circumstances under which exhaustlon ;
' : Lot may be excused. The Administrative Procedure ct (APAYY

jurists.
; . falls largely into the latter category because the cefitral pur-
pose.of the act was to facilitate “a broad spectrum of judicial
review of agency action:”74 In light of this unambiguous pur-
The exhaus[lon doc[rme 15 aJud1c1al créauon and pose, ‘the Sup‘rem‘€ Court has taken the“"po/sition that the
mon law reasoning described above$S controls most applica- “APA’s ‘generous teview PI'OVlSlO“S must be glven a ‘hos-
tlons of the *doctrlne 66 In51stence on admlrmstratlve pltable mterpretatron 775 ' ' :

Tt NSRS TUN QIR e

Darby v. Cisnéros and the Exhaustlon ‘D ] trlne

RIRETLAT0 0% ERC Vo JTRS R RIS SRS PR LRI PRI H O PO RS i
" In' Darby v. Cisheros, 76 the’ Supreme Court exammed the
Congress has afflrmattvely réquested or. ref:[mred exhausttio’n appllcatlon of the exhaustion doctrine in light of the APA’s

-“generous review provisions.” Darby, the petitioner, was
seeking judicial review of an adverse determination by a hear-
ing officer of the federal Department of Housing and Urban
Development (HUD).”? While the HUD regulations allowed
an“administrative appeal of the hearing officer’s decision;

vz Darby failed to exhaust this administrative remedy prior to

Nevertheless, the Supreme Gourt has 1dent1fed ltmlt, lQ,tf}ﬁ seeklbng judicial réview.”8 The district court eXc):/UEed the
extent that a statute may constraln _|ud1c1a1 action, For exam- exhaustion requirement on the grounds that “the administra.

ple, an organic act that gives an agency the broad mandate tivé remedy was ‘inadequiate and resort to that remedy would

of ‘administrative remédies prior to allowmg JudlClal
revrew 769 If Congress has done so, then the reviewing
t the peculiarities of the

Tun the nation’s federal prisons does not restrict judicial appll— have been futile.”” The United States Court of Appeals for
cation of the exhaustion doctrine in cases originating in the the Fourth Circuit reversed the district court because it found
agency.”! Even.a more detailed statute might not preclude the no evidence in the’record that the available administrative
exercise of judicial discretion because anticipating the infinite: remedy was e1ther inadequate or futile.80

variety of issues and procedural postufes that may present Y N ST 1 L O e R UR TP TR PR e kT A
themselves for judicial review: is-impossible.”?.. A reviewing’ + The Supreme Court held that exhaustion was not requlred
court must, therefore; closely examine the statutory environ- under the: facts of the case.8! In reaching this conclusion, the

ment prior to ruling on an exhaustion question. Court relied heavily on the plain language of the APA’s provi-

segizyns e el Do ol B e DB EITE RN A L S sl SR et g b

65 See supra notes 22-64 and accompanying text.
662 DAvIS & PIERCE, supra note 3, § 15.3, at 316.
67 E.g., Montgomery v. Rumsfield, 572 F.2d 250, 253 (Sth Cir. 1978).

682 Davis & PIERCE, supra note 3, § 15.3, at 316. See, e.g., McKart v. United States, ’395 U S ISi 19’% (1969).

SR LT e e SR WG

69 McCarthy v. Madigan, 112 S. Ct. 1081, 1089 (1992).
T McKart, 395 U.S. at 195.

71 1d. at 1089.

722 DAVIS & PIERCE, supra note 3, § 15.3, at 318.
7‘Pub L No. 79 404 60 Stat. 237 (1946) (codified as amended in ecattered sections of 5U8 C ). 3

0 A kb, s A l(}'tln"l’

7“Bowcn V. Maseachuqettﬁ 487 U.S. 879 90’%(1988)

LA NI e

75 Abbot Laboratories v. Gardner, 387 U.S. 136, 138 (1967) (citations omitted). The APA’s provisions on judicial review are codified at 5US.C. §§ 701-06.

Y

76113 S. Ct. 2539 (1993).

T, at 2541-42. - =oivss i dadtipe B AL G0 IEANDARER 18 1 i

T81d. at 2542.
7 Id. (citations omitted).
a0y ‘ ‘

Rljd. at 2548.
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sions_concerning judicial review.82 Under the APA, any final
agency action generally is subject to judicial review. A court
reviewing an otherwise final agency action under the APA
cannot require exhaustion of optional administrative
remedies.?3 The only judicially enforceable exhaustron
requirements are those mandated by statute or agency regula-
tion.84 If an agency regulation requires an appeal to a superior
agency authority prior to seeking judicial review, then the reg-
ulation also must provide that for the duration of-the appeal,
the agency action is stayed or inoperative.85 Under the facts
of Darby, neither the relevant statute nor agency regulation
required administrative exhaustion, Consequently, the Court
held that a reviewing court could not then impose exhaustion
as a jurisdictional requirement for the exercise of their judicial
discretion.86 oo Cleupnxs ong ju Acuooilone
EITTRTT R e A0 .r[L)“ ’
The Court’s decision in Darby is surprlsmg only in that it
did not occur sooner. The APA became law, in 1946,87 but
courts cited section IO(c) infrequently until 1993.88; Reduced
to its basics, the Court s holding in Darby is essentially that 5
U.S.C. § 704 means just what it says—no exhaustion require=
ment under the APA exists unless required by statute or
agency rule. This seemingly innocuous decision may have.
significant ramifications for military practrtroners in.a number
of ways. n 5

N CTITaT I ATy

Lt s

v srmr;ﬂu 3

e Defensrve F ederal th]gatlon After Darby .. ..
RN LW v R GD

At the outset, the 11m1ts ofDarby shou]d be discussed. As a
threshold matter, the holding expressly applies only to cases
that are brought under the provisions of the APA. The opin-
eberarfy ey prvart Bstlor o)

P e b mreped o

825 U.S.C. § 704 (1988). Final action is, unfortunately, not defined by the statute.

83 See id.
8474
858ee id.

% Darby, 113 S. Ct. at 2548.

IR g O

87 Administrative Procedure Act, Pub. L. No. 79-404, § lO(c) 60 Stat. 243 (1946)

882 Davis & PIERCE, supra note 3, § 15.3, at 317.
8 Darby, 113 S, Ct. at 2548.
9 4.

9128 U.S.C. §§ 1346(a)(2), 1491 (1988).

W

ion unambiguously states; “Of course, the exhaustion doctring
continues to apply as a matter of judicial discretion in cases
not governed by the APA.”9 . For example, the Court’s relax-
ation of the exhaustion requirement in Darby generally would
have no effect on cases brought against the United States
under the Tucker Act?! or the Federal Tort Claims Act.92
Darby’s primary effect will be limited to those cases that rely
on the APA as a waiver;of{sovereign immunity. :

-‘Uns Lo RE] {283 _J..irfa )»’ a1 1‘71 Rt ;F WL sTONEE

effect on ‘hose cases that are based on elther federal ques-
tlon‘” or, mandamus94 JUI‘ISdlCthl’) because tl}ose _[ur1sdlct10nal
statut ntam no mdependent walver of,soverergn immuni-,
ty Becaus these > statutes. provrde the Jurs ctions

much of the lltlgatlon mvolvmg mrTrtary personnel lawgs the

Yaaen s

potential effects of' Darby on fhls area should n e UTi( e_re‘str—,;
iy i &k » it i

mated. 3 o

oot 90 st 09 anobh 2an (‘"'"“”" ¥ !5 s WV

o il PR gk

CRSE eXdmple, Consider the possrbl'édef ects of the Dargy
decision on the Department of the Army’s intra-agency appeal
system for m111tary personnel actions. Under the current
stahitory ‘and reguiatory framework, the Army has three pri-
riary miécharisms for ‘handling ‘appeals of military pérsotirel
actions: the Army ‘Board for the Correétion of Mlhtary
Rec6rds,% the Army Drscharge Review Board,¥7 and Artrc]e
138 of the Uniform Code of Military Justice.%®  No'statate o
agency regulation: requires that an individual seeking to appeal
an Army:personnel action first apply to either board oruse the
procedures under Article 138 prior to seeking judicial
review.%? After Darby, a reviewing federal court could not
require an individual to exhaust these administrative remedies.

f0HPoUp Motzuadxy a8 no ooilien of 100y s
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¥2Ch. 743, 60 Stat. 842 (1946) (codified as amended in scattered provmom of 28 U.S.C.). For a brief examination of the etatutory exhaustion requrremenm of the

Federal Tort Claims Act, see infra note 116.

9328 U.S.C. § 1331 (1988).

PRSI ¥ R FO )

941d. § 1361.
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95Cf. 3 Davis & PIERCE, supra note 3, § 18.1, at 163 (“The most common remedy for unlawful federal agency action is a petition for review filed pursuant to the
It C ; y gency p P
general statutory provisions conferring federal question jurisdiction on district courts.™).

96 See generally 32 C.F.R. § 581.3 (1993).
97 See generally id. § 581.2 (1993).
98 10 U.S.C. § 938 (1988).

99 See supra notes 96-98.
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prior to seeking review under the APA of a final agency
action.1%® That fewer individuals will choose to exhaust their
administrative remedies before seeking judicial review of mil-
itary personnel actions is likely. Absent the requirement of
the exhaustion doctrine, little incentive exists for aggrieved
individuals to seek administrative relief from an agency that
they perceive as already having wronged. Over time, this may
result in a decrease in the number of cases resolved by admin-
istrative. procedures and an increase in the number reaching
11t1gat10n

~The Military Response to Darby: Two Proposals
The Reviewability Response

The federal courts traditionally have been reluctant to
review military activities.!®! This reluctance is based largely
on judicial acceptance of the oft-cited proposition that “[t]he
military constitutes a specialized community governed by a
separate discipline from that of the civilian.”192 Miljtary deci-
sions nonetheless, are subject to judicial review.!93 However,
some courts have adopted somewhat stricter standards of
reviewability for cases involving the military.!%* In Mindes v.
Seaman, the Fifth Circuit Court of Appeals adopted a compre-
hensive framework for determining the reviewability of spe-
cific military cases.!%5 The Mindes analysis has both a
procedural and substantive component. As a procedural
threshold, an individual seeking judicial review of internal
military affairs must satisfy two requirements: the individual
first must allege either a deprivation of a constitutional right
or a violation by the military of relevant statutes or regula-

" tions, and then establish that he or she has exhausted “avail-

able intraservice corrective measures.”!06

This judicially created exhaustion requirement apparently is
independent of the traditional exhaustion doctrine and may
provide an alternative basis for requiring administrative
exhaustion in cases governed by the APA. The APA does not
purport to be the exclusive source of law for cases pursued
under its waiver of sovereign immunity. To the contrary, sec-

100 See Darby v. Cisneros, 113 S. Ct. 2539, 2548 (1993).

101 E g, Orloff v. Willoughby, 345 U.S. 83, 93-94 (1953).

10274 at 94,

103 See Harmon v. Brucker, 355 U.S. 579, 582 (1958) (per curiam).
104E ¢, Mindes v. Seaman, 453 F.2d 197 (5th Cir. 1971).

10514 at 201-02.

10614, at 201.

tion 10(a) of the APA expressly provides that “[n]othing here-
in . . . affects other limitations on judicial review or the power
or duty of the court to dismiss any action or deny relief on any
other appropriate legal or equitable ground.”107 Therefore,
government counsel may rely on this statutory authorization
to argue that Mindes imposes an independent exhaustion
requirement when assessing the rev1ewab111ty of a case
involving the military.

The Statutory Response

Although a majority of federal circuit courts of appeal have
adopted Mindes to determine the reviewability of cases seek-
ing review of military actions,!08 not all of the circuits have
done 50.19% Consequently, government counsel will not
always be able to argue that the exhaustion requirement in
Mindes survives the Supreme Court’s decision in Darby. If
the intrusive effects of Darby are to be minimized in all judi-
cial circuits, another independent source mandating adminis-
trative exhaustion must be identified.

The armed forces could revise their regulations to require
that individuals seeking judicial review of mlhtary administra-
tive decisions first must exhaust their various intra-agency
admiinistrative remedies. Professors Davis and Pierce antici-
pated this response when they wrote that “[t]he opinion in

_ Darby will have the salutary effect of forcing federal agencies

to describe the nature and effect of available intra-agency
appeals clearly and exp11c1t1y in their rules.”110 However, sec-
tion 10(c) of the APA requires that if an agency regulation
requires an appeal to superior agency authority prior to seek-
ing judicial review of agency action, then the agency also
must provide that the action in question is inoperative during

the mandatory appeal process.!!! This would prove extremely

unworkable in a military context, particularly when dealing
with administrative appeals from involuntary discharges. If a
service renders a discharge inoperative during the administra-
tive appeal process, then the appellant presumably would
remain on duty and continue to draw pay and allowances dur-
ing the pendency of the appeal. Apart from the economic cost

1075 U.S.C. § 702 (1988); see Saad v. Dalton, 846 F. Supp. 889, 891 (S.D. ‘Col. 1994) (review of military personnel actions is unique context with specialized rules
limiting judicial review).

108 For a comprehensive survey of the status of the Mindes doctrine in the federal circuits, see THE JUDGE ADVOCATE GENERAL'S SCHOOL U.S. Army, JA 200
DEFENSIVE FEDERAL LITIGATION 6-59 to 6-60 (Aug. 1993). '

109 F. g, Dillard v. Brown, 652 F.2d 316 (3d Cir. 1981); Sanders v. United States, 594 F.2d 804 (Ct. CL. 1979); Crawford v. Cushman, 531 F.2d 1114 (2d Cir. 1976).
1102 Davis & PIERCE, supra note 3, §153,at317.
115 ys. C '8 704 (1988) Professors Davis and Pierce comment on the situation before Darby where “some agenc1es attempted to have it both ways, ze to

describe an iiitra-agency teview procedure as optional but then to seek dismissal of a petition for judicial review of an agency action if a party declined to avail
itself of the putatively optional administrative appeal.” 2 DAvIs & PIERCE, supra note 3, § 15.3, at 317. After Darby, this option no longer is available.
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to the government, the presénce of such an individual in a mil-
itary organization likely will have an adverse effect on unit
discipline and morale.!12

The more appropriate response would be to statutorily
require that individuals seeking judicial review of military

administrative decisions first exhaust their various intra- .

agency administrative appeals. Section 10(c) of the APA pro-
vides that Congress may require by statute that, for an agency
action to be final and thus susceptible of judicial review, an
individual must first exhaust specific intra-agency administra-
tive remedies.!!3 Unlike the situation where agency regula-
tion requires administrative exhaustion, the agency action in
question need not be rendered inoperative during the appeals
process if the statute mandates exhaustion.!’* The statutory
response to Darby has the advantage of imposing an adminis-
trative exhaustion requirement on individuals seeking judicial
review of agency action while allowing the agency to execute
the action in quesuon even whlle the administrative appeal
process is ongoing. ‘

The statutory response is not without its own difficulties.
First, the statutory response requires the armed. forces to con-
vince Congress of the necessity for a new statute that requires
administrative exhaustion prior to seeking judicial review of
military administrative decisions. Whether anyone could pre-
dict if or when such an effort would be successful is doubtful.
Additionally, Professor Jaffe has observed that “[i]t is undesir-
able to read a statute as requiring exhaustion prior to judicial
review.”115 This general disinclination from statutory exhaus-
tion requirements will necessitate extremely careful drafting
of the proposed statute. The statutory response remains prob-
lematic even if carefully drafted because, as Professors Davis
and Pierce have noted, “Congress rarely anticipates, and pro-
vides for, the many different types of issues that can be raised
by a petition for judicial review and the many different proce-
dural postures in which these issues can arise.”!'6 What can
be said of Congress in this instance also can be said of admin-

istrative agencies such as the Army. Nothing guarantees that
the proposed statute would address every possible situation in
which a petitioner might seek judicial review of a military
administrative action. A statutory response would, neverthe-
less, reduce the number of cases that require the expense and
effort of defensive litigation.

The statutory response can be made more effective by tai-
loring its scope to a particular class or classes of administra-
tive decisions. By limiting the variety of actions that the
statute purports to regulate, the requirements of the statute can
be crafted to provide a better fit between the anticipated
actions and the appropriate appeal process. In this manner,
the statute will be less susceptible to misinterpretation or
manipulation by any party.

A particularly appropriate administrative decision for statu-

tory treatment is the appeal process following an individual’s’

involuntary discharge from the armed forces. For this catego-
1y of cases, the proposed statute should provnde that an mvol-
untary administrative discharge from the armed forces IS not a

final agency action for the purposes of judicial review until

the individual discharged has appealed his dlscharge to ‘the
Board for the Correction of Military Records for his particular

service.!!7 Internal agency regulations cou]d then be used to-
establish intermediate jurisdictional hurdles, such as apphca—'

tion to a Discharge Review Board, as appropriate.!!8

The focused statutory response described above is the most
appropriate military response to the Supreme Court’s decision
in Darby. Tt ensures that each individual seeking review of a
military administrative decision has the opportunity for timely
and multitiered review culminating, if necessary, with the fed-
eral court system. At the same time, the statutory response
preserves the jurisprudential values traditionally associated
with the exhaustion doctrine. The interests of both the indi-
vidual and the institution are thereby satisfied.

12 william K. Suter, Judicial Review of Military Administrative Decistons 23 (1967) (unpublished thesis, The Judge Advocate General’s School, U.S. Army, Char-

lottesville, Virginia).
I13See 5U.8.C. § 704 (1988).

114 8ep id.

U5 JAFFE, supra note 7, at 426, This reluctance to 1mp1y an exhaustion requlrement from the general terms of a relevant statute likely stems from the perceived
inequity of barring a citizen from seeking judicial review of agency action in the absence of an express restriction on his or her right to do so.

1162 Davis AND PIERCE, supra note 3, § 15.3, at 318. This is not to say that a comprehensive and effective administrative exhaustion requirement cannot be created
by statute. For example, the Federal Tort Claims Act, ch. 753, 60 Stat. 842 (1946) (codified as amended in scattered sections of 28 U.S.C.}, provides, in pertinent

part as follows:

An action shall not be instituted upon a claim against the United States for money damages for injury or loss of property or personal injury or
death caused by the negligent or wrongful act or omission of any employee of the Government while acting within the scope of his office or
employment, unless the claimant shall have first presented thé claim to the appropriate Federal : agency and his claim shall have been fi nalIy

denied by the agency in writing and sent by certified or registered mail.

28 U.S.C. § 2675(a) (1988). The complexity of the quoted statutory provision gives some insight into the difficulty of constructing a statutory ex

ment that will anticipate all potential sources of litigation.

AR RS
tion require-

: T : ) ; R L h e W e i il et T il g el .‘{ fagi iy g L
7By structuring the statute as a definition of final agency action for the limited purpose of judicial review, the armed forces could effect an individual’s discharge
and issue appropriate documentation while the individual’s appeal is pending.

118 See, e.g., 32 CF.R. § 581.3(c)3) (1993) (Army regulation requiring applicants to the Army Board for the Correction of Military Records to “exhaust all effec-

tive administrative remedies afforded him by existing law or regulations, and such legal remedies as the Board shall determine are practical and appropnately avail-
able to the applicant.”). .
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Conclusion:

I_:nﬂh“(;» 5

The doctrrne of exhaustion of admrmstratrve Tem dles has
long been a part of the Jurrsprudence of administrative law.119
Over time, the doctrine has become subject to an-increasing

number of exceptions that threaten to overtake the rule.!20,
Professor Davis best described the current condition of the
exhaustion doctrine when he concluded that [e]xhaUStl n- of
administrative remedies is sometimes’ requrred and sometrmes
1’10[ 121 ) . X

=

FOPSEVE RO N SIS PRI NN R 5 2 § 517

In Darby v Crsneros 122 the Supreme Court further eroded
the exhaustion:doctrine when it held that-a court cannot

require exhaustion of optional administrative remedies priotto

judicial review of ﬁnal agency action under the APA 123 This

L

S S E I A - Sritils E R !x kb

'2"See 2 DAVls & PIERCE, supra note 3 § IS 2 at 308..

121 DavIs, supra note 36, § 26: 1:1:414

122113 S. Ct. 2539 (199?)

decision may result in an increased amount of litigation seek-
ing Jud1c1al review of military admiinistrative decisions, as
: rease in the’ effectiveness of the armed forces

ppeal system 124 g

Vh Bk BRes ke i cawd LELG v o

HMJ ne N

The service departments should seek the passage of legisla-
tion requiring the exhaustion of intra-agency administrative
remedies before obtaining judicial review of military adminis-
trative decisions. As a prudential matter, the statute should be
narrowly drawn and apply only to appeals stemming from
involuntary-discharge from the armed forces. In this manner,
agency autonomy can be preserved, judicial efficiency will be
enhanced, and the individual’s interest in obtaining review of
military administrative decisions ultimately will be protected.
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Introduction

Clauses are the building blocks of every government con-
tract. Congress directs the inclusion of certain contract claus-

es as a means of 1mplement1ng pubhc pollcy Contract

the government’s interésts'in the fransaction, For these and
other reasons, standard government contract clauses! are
included in every contract to permit the government to control

contractor performance .The government also may control

tain clauses in its subcontracts. Contract clauses incorporated
by reference and flowed down to subcontractors perform this
function. This article explores these clauses, and explains
when they are required and when they are advisable.

The Federal Acquisition Regulation (FAR) and the Defense

Federal Acquisition Regulation Supplement (DFARS) man--

date that certain clauses be included in subcontracts. Contract
clauses on ethics and integrity, cost and accounting data, and

IRFFFLU ] ,'Jsﬂx‘itg R

' “éxamines the mandatory flow-down clai

ET Yoy LT A RTH e sk oyl e R R i}

B SR ELERT \(‘\

A SR

W G G DU T

Za iy B 318 GRS b R e S RO S ESd

P AT Major Scort W. Smger
Staff Judge‘Advocate, 750th Space Group
Omzuka Atr Force Stanon Caltforma

quahty control aid the government in 1ts pursuit of a good
product for a fair price. Other clauses effectuate socioeco-
nomic, labor, environmental, data rights, and foreign trade

«wpolicies. The article initially discusses the policies and proce-
dures that apply when the government gains control over sub-

’"through contract clauses. The article then
“and why ﬂowmg '
down optional clauses often are advisable. Fmally, appen-
dices A through E provide references for FAR and DFARS

mandated ﬂow down clauses

OB R RHVIS

A Sk enl B, ;g.;“
The government asserts control over subcontractors by
directing the prime contractor to incorporate by reference
prime contract clauses into its subcontracts, or by otherwise
flowing down prime contract clauses to its subconfractors.

s+ Flowing down a contract clause requires including either the

exact wording or the substance of the clause in the subcon-
tract. Incorporating a clause by reference does not require

! GENERAL SERVS. ADMIN. ET AL., FEDERAL ACQUISITION REG. 10.010 (1 Apr. 1984) [hereinafter FAR].
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inclusion of the full wording of the clause in the subcontract, subcontractor agrees to assume, as: to the prime contractor, the

but reference to, the clause in the subcontract gives' the clause . same obligations and responsibilities that the prime contractor
the same force and effect in the'subcontract .as if it actually assumes teward the government.®. A mandatory flow-down
has been included. Incorporating by reference and flowing: clause included in a-government contract means that the prime ’
down prime contract clauses are techmques that give the gov- contractor. must require_any subcontractor to comply with .the_
ernment control over subcontractors in spite of the lack of provision-as well. The clause effectively gains government,.

SN 0 BoiRUBREG ol paiviupst 1ol control over a subcontractor. even though privity is lacking.”

privity. faii il DROL

st Yo walvor (515l wainigido srolad #oiby Government control of subcontractors furthers the goal of
o wsinie wisedncorporation by Reference - : ' obtaining superior.end products and quality services. ' For,
e npninese ateoaar o ylan vigas bre o mvb viworien example, flowing down quality control, ethics and integrity;.
Incorporatton by reference is a:useful tool fot’ mlmmlzmg and accounting clauses ensures that the subcontractor provides
the vast docunientation that otherwise would ;be.included in a quality product at a fair price., Other clauses implement
many government conitracts. - It-also represents an &ffort to environmental, socioeconomic, labor, foreign trade, and other
ensure consistency of obligations: throughout the tiers of the public policies,. without the government dealing directly with.
contracting process.?2 The subcontractor must understand the subcontractor.«The FAR.makes numerous flow-down;:
clearly what the prime contractor expects of it. Likewise, the clauses mandatory in subcontracts Other clauses may be
prime contractor must understand what the government flowed down if they are in the government’s best interest.
expects of it. Incorporating clauses by reference permits all Additionally, flow-down ¢lauses may offer some degree of.
parties to have a common understanding of what each requires protection to a prime contractor. One writer advocates flow-
and expects. ing down the “inspectioit clause” to protect a’ptime cofitracior”
against a possxble government claim of latcntdcfcct9 The
Incorporation of clauses by reference is a routine practice in clause provides, in part, as follows: = i A
government contracting that has been upheld consistently.? U BERT T B
For example, subcontracts often incorporate by reference Inspections and tests by the government do
applicable technical sections of the prime contract such as not relieve the contractor of responsibility ™~ "/
plans and specifications. This ensures that the subcontractor for defects or other fajlures to meet confract ...
knows precisely what both the prime contractor and the final requirements discovered ‘before ‘acceptance.
customer, the government, expects of it. Subcontracts may Acceptance shall be conclusive except for
incorporate indemnity provisions by tefefefice? and by arbitra- "~ """ “I4tent defects, fraud; gross mistakeés amoufit-~"" "
tion clauses and change order clauses.” By definition, incor- ing to fraud, or as otherwise provided in the
poration by reference effectively makes the clause a part of contract.!0
the subcontract as if it had been fully set out in the subcon-
tract.5 The FAR delineates which of its clauses may be incor- . State law normally governs disputes between prime and
porated by reference into priitie “oiitracts"and which ‘mist be'*" 'SUBCORFACIOS” However, to the extent that a prime contrac-
incorporated in full text.” The FAR does not direct or pre- tor has successfully flowed down the inspection clause, a
scribe incorporation by reference in subcontracts. state court may consider relevant board cases as persuasive

_authority in deciding whether a prime contractor has estab-
5. lished a latent (design defect claim against its subcontractor.!!
: » This pr0v1dcs the prime contractor with a broader remedy

Flow-Down Clauses

A flow-down clause is a closely related concept to tncof'po-' " than available under the Uniform Commercial Code.!? From
ratlon by reference. The flow-down clause provides that the the prime contractor’s perspective, it pays to flow down any

VG oL

et 2ic o e os adi Dis {o1inos vhinok potahorisad

sorr et sl loukotg
, weinn T fRD nigaoivas edel Dimol -0 insmrEvay yisvs o eanold aaibliud ard & rﬂc%":)
2T, Bart Gary, Incorporation’ by Reference and Flow-Down Clailses, FORUM CPMMITTEE ON THE CONSTRUCTION INDUSTRY OF TRE ABA (Aug 1990). ~~ .7 o
U elaRg ITUHIravVon ot nstw vigon sl 2onsb fostinol  voilon oaildun gobasisical 1o ansom 8 dag g0

‘Amenctm Elec Contractmg Corp v. Umted Stateq 579 F. 2d 6027 608 (1978) 9ee al\‘o Genera] Eing g & Mach. Works v O’ Keefe, 99f F 2d 775 (Fed. Cir. 199?);
i ¢} i99 ), Pro . ASBCA N¢ 0. 46334, 94 ‘Bd K 38948 Engmeenng"‘l‘echnolovy Eonsil-”

5 TR wam R AT S UCSTHT EheSahne B RISV 0N O
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onstr. Co., 837 F.2d ISO7(llth Cir. l988) . Westinghouse Elec. Supply C . Fidelity an ;epoGItCO th‘
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4Gary, supra note' 2.’

5United States Fid. & Guar. Co. v. West Poin
560 F.2d 1109 (3rd Cir. 1977).
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6BLACK sLAw DICTI()NARY 766 (6th ed. 1990). See DWS, Inc., Debtor-in-Possession, ASBCA No. 29744,'90-3 BCA'{ 23, 026 f,'w vf g audn
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9Mark 8. Jaeger, Contractor Liability for Design Defects Under fhe Inspection Clause: . Latefit Desighi Defects-A Sleepmg Giant?, ¢
92). ue ot mi sxato adb o sonsizdue adl 10 anibiow bapxo jornned edopynosdiz o behuloni Jd eseusin miny
ob suamistor vd seusic 8 zabsioomoant  rosm s eisb wnnasonas brg 200 viitzoind bos 2aids

ll)FAR 52. 246 2(]?)

11 Jaeger, supra note 9, at 351.
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clause in its prime contract which makes it liable to the gov-
ernmént for deficient subcontractor performance. Although
the prime contractor cannot flow down its responsibilities

owed to the government, it may secure additional protection
for itself by making its subcentractors accountable to the same .

extent that it is liable to the government. A subcontractor may’
reject this as a contract term, but it is to the pnme contractor’s
advantage to include it if possible.!3 .. . .

- Mechanics of Asserting Control
PSSR S PO I

B Ni Iiv ekt

m‘; ALY

Successfully asserting control over subcontractors by incor="
porating clauses by ‘reference’ and flowing down clauses
requrres careful draftsmanship. The partles intentions regard-
ing ‘inclusion of prime ‘contract terms in the subcontract must
be abundantly clear.” Guerini Stone Co. v. P.J. Carlin Con-
struction Co.4.is the leadmg case interpreting: parties’ inten-
tions: The subcontract in Guerini Stone contained a'clause
which made the prime ‘contractor liable to the subcontractor
for-any ‘deldy of work progress because of failure to furnish
labor and materials.!S Thereafter, the prime Contractor 1mped-
ed work progress due to the government’s suspension of
work. Government suspension of work was permissible
under the terms. of the prime contract.’6 The subcontractor
ultimately brought suit against the prime for breach of con-
tract. The prime contractor defended based on its contract
with the government, insisting that the suspension of work "
clause be read into thesubcontract. The Court found that-
although the subcontract contained a ‘reference to prlme o=
tract specifications and drawings, the reference was “evidently
for the mere purpose’ of mdlcatmg what work was to be done;"
and in what manner done, by the sub-¢ontractor.”!7 The Court’
found no"¢lause incorporating into the ‘subcontract the provi-’
sions of the prtme contract regardmg the"suspension of work

The Court held” ™ e
(RRIEY S frmu,y o
In our opinion the frue rule based upon the e

“sound reason and supported by the greater

AR

addaz sad bne

IR sl €

1 LA Uidataie

13 See infra notes 34-55 and accompanying text for significant FAR and-DFARS clauses that typlcally are ﬂowed down to :ubcontractors The appendlces cont;
complete list of mandatory FAR.and DFARS flow-down clauses. See infra Appendices.A-E. - .

A BT DS R E ey 00
14240US 264(!9]6) )

151d. at 267.

I6FAR 52.212-12.

17 Guerini Stone, 240 U S. at 277.

18]d.

191d. at 278.

20847 F.2d 791 (Fed. Cir. 1988), cert. denied, 488 U.S. 1004 (1989).

21/d, at 794.

4wrisi weight of authority, is that in the case of i .. v,
sub-contracts, s -in other cases of express
agreements in writing, a reference by the
contracting parties. to an extraneous writing
v for a particular purpose makes it a part of
their agreement only for the purpose speci-
fled 18
ORI S et LSIOQRIDn L gty St 2 e
The Court held that the prime contract was admlssrb]e inevi-
dence against the subcontractor only as a reference for the
work requrred by the specrflcatlons and plans.19
FOUIRTE SR EATI ET15-T: AU TR TG whee . ST fa
Guenm Stone demonstrates that for an mcorporatlon by ref—
erence or flow-down clause to bind a subcontractor to specific
termsof the prime contract, the intent to bind must be abun-
dantly clear from the language of the clause. ‘A few examples
are illustrative.” In Smithson v. United States,® a broadly
worded contract clause did not mcorporate by reference all of
an‘agency’s regu]atlons The contract stated, “This agreement
is subject to the present regulations of the secured party
[FmHA] and to its future regulations not inconsistent with the
express provisions hereof.”2! The court analyzed this language
stating, “This is hardly the type of clause that should be read
as incorporating fully into the contract all-the FmHA regula- .
tions . . . if that were the ‘parties’ purpose, they would have
explicitly so provided.”22 In a General Services Board of
Contract Appeals case, the board held that incorporation by
reference of ‘the National Standard Plumbing Code (Code)
bound'a‘subcontractor to comply” with those provisions of the
Code applicable to the work detailed in the contract spec1f1ca—
tions and plans.23 The contract stated that the Code was incor-
porated “for the purpose of establishing requirements
applicable to equipmient, materials; or workmanship under this
contract.”2¢ The board found that the Code was incorporated
only to the extent that it 'was relevant, and that the contract
provisions concerning caulking bathroom fixtures were rele-
vant.25 The board granted an appeal in another case where the
gOVernment failed to adequately 1dent1fy Wthh version of .a
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23].8. Alberici Constr. Co., Inc., GSBCA Nos. 10144, 10202, 10353, 10491, 91-1 BCA ] 23,418.

21d. at 117,477.

251d. at 117.480.
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fire code it was incorporating by reference into the contract.
Because the fire code was not described with enough speci-
ficity to put the contractor on notice as to the requirements
intended, the incorporation by reference failed.26 These cases
demonstrate that incorporating language must be exceptional-
ly clear. o GelFTHIG BOT W VIO JNamieeTes uand

As with clauses incorporated by reference, contract clauses

flowed down ‘must clearly express the parties’ ‘intention to~

birid the subcontractor. For a flow-down clause to effectively
bind a subcontrittor; as the prime contractor is bound to the
government, the subcontractor must manifest an intent to be
so:-bound.2” ‘In Lenny Hoffman Excavating, Inc. v. Actus
Corp./Sundt Corp. v. Safeco Ins. Co. of America,?8 a subcon-
tractor claimed the benefit of protections afforded the prime
contractor under the “Default” clause. It based its claim on a
vague réference in the subcontract to “applicable Federal
Acquisition Regulations.”2? The prime contract also contained

a flow-down clause reading “the Contractor binds itself to the.

Subcontractor under this Agreement in the same manner as’
the Owner-is bound to the Contractor under the Contract ‘doc- ;
uments.”30. . However, the flow-down clause—while referenc-:
ing-a nimber of FAR clauses—did not reference the default
clause which rélieves the prime contractor from responsibility
for delays caused by labor-disputes beyond its'control.3L.
Because the default clause was not intluded in the list of regu-
lations constituting terms. and conditions of the subcontract,
nothing indicated that the parties intended. to apply- that partic: .
ular ¢lause to the subcontract. The court held that the default.
clause protecting. the' prime’contractor had not been, flowed
down to the subcontractor. HHEGSLE N enai)
SR T IR eeTEe 10 srontug o) mi batsrog
In Planning Research Corp., Inc. v. Department of Com-
merce,3? a subcontractor claimed vdamages,base,d on the gov-
ernment’s failure to exercise equipment lease -options::: The .
government’s motion for summary judgment was denied,
because of ambiguity in the provisions flowed down to the.
subcontractor. The flow-down clause covered disputes, termi-.
nation for convenience, and various FAR clauses incorporated
by reference. Paragraph nine in each lease stated that “the fol-
lowing contract clauses are based upon equivalent clauses
contained in the User Contract.”3? But not all clauses listed in

anbe by

paragraph- nine were included in the prime contract. Because ./
i duces jewel bearings.36 . A FAR clause requires these items to.

the board was unable to ascertain what clauses the prime coh~
tractor intended to flow down to its subcontractor, material

26 Twelfth & L Streets Lud, Partnership, GSBCA No. 7599, 88-1 BCA 1 20,519.
27United States v. Pearson’s E.F. & C,, Inc., 771 F. Supp. 810, 822 (S.D. Tex. 1990).

28No. 91-C-1571, 1992 U.S. Dist. LEXIS 13581, at *1 (N.D. 1Il. Sept. 8, 1992),

291d. at *3.
Wid. at *2.

3IFAR 52.249-10.

facts remained-at issue.. The government’s motion for sum-

mary judgment -was denied. -For a flow-down clause to bind a
subcontractor, the prime and subcontractors must clearly man-’
ifest their intention that the subcontractor be so bound. A
carefully crafted flow-down clause will explrcrtly reference
the desired clauses. = " v g

7 AT1 IS
SIICTIN TN T1te B
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Part 52 of the FAR contains soljcitation provisions and con-
tract clauses typically included in government contracts. Part
252 of the DFARS contains provisions and clauses included.in
defense contracts. Many of the clauses are required in the
government’s contract with the pnme contractor.  The prime
contractor’s subcontracts ‘may requirg the. c]auses as well.,
This sectiori will discuss FAR and DFARS mandatory and
optional flow-down clauses. - The clauses are discussed in five
groups corresponding to FAR divisions. The groups reference -
attached appendices A through E which list all FAR and
DFARS mandatory flow-down clauses. All QFAR and DFARS
references are, current through Federal Acquisition Czrcular
90,20

Glae g
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Ethtcs and Acquisition Planmng i
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- Appendix A _contains FAR mandated flow-down clauses
corresponding to FAR parts | through 12. Inc]uded are claus-
es addressing improper business practices, classrfled materlal
and required sources of supplies and services. ;' The FAR
directs. that government business practlces be. conducted ‘in a
manner. beyond reproach.”34 Government emp]oyees are,
hound fo an “impeccable standard of conduct” and must,
“avoid strictly any conflict of, interest or even the appearance,
of a conflict of interest in government-; -contractor relation-,
ships.”3% In addition to ethical business practlces the safe
guarding of classified information within mdustry is
addressed,.;: The government’s_business transactions offer
ample opportumty for security breaches Contracting officers
have a significant responsibility for handlmg such informa-
tion. The flowed down security clause binds both the prime
and the subcontractor to act accordingly. Furthering efficien-
cy in the acquisition process is another use for flow-down
clauses. A government-owned, contractor-managed plant pro--

be purchased from the plant or other domestic sources.

ST

SAnE A BRRT D et (R DE Ve

32GSBCA Nos. 11286-COM, 11576-COM, Nov. 24, 1993, 1993 GSBCA LEXIS 578,

331d, at *5,
J4FAR 3.101-1.
ISd.

36 See id. subpt. 8.2.
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Requiring subcontractors to purchase bearings from a domes-
tic source arguably furthers efficiency in mamtalmng a
domestic supplier as well as 5001al goals = :

iy bpncibhs e

P ' S

:+In addition to thecited mandatory clauses contracting offi-
cers should consider flowing down any other clause which
binds the subcontractor to a high performance standard.
Because subcontractors are as much a patt of the acquisition
process as.prime contractors, they should be bound similarly.
For example, control of subcontractor responsibility has been
successfully flowed down.37 The solicitation referred to qual-
ification/experience requirements in terms of the prime con-
tractor. No specific flow-down Janguage was included.
However, the board imposed the qualification/experience
requirement on the subcontractor that was actually to-do :the
work . , —

ONSA ST

. side D oot :
Thus we: read [hlS provrslon as mherently
! gstablishing a requirement that whichever ,
contractor actually performs the prifie.con- =~ ...
tractor’s interior coating responsibilities
v must meet the stated requirements. To hold ..
otherwise would lead to an anomalous and::
~-unreasonable result, i.e., the contractor
~t.xao would have to meet stringent qualifi--
-z cationfexperience requirements if it did the .
s15work itself but if it subcontracted the work it -
“could usea totally unqualified-firm.38 ..

Foird g et s 0kd G5t f,tui SF-ps0EbG ::m 20 il

A clear expressron of required subcontractor respon51b111ty is

most-appropriate in any prime contract. Arguably, this deci-
sion’ permits subcontractor responsibility to flow down even in
the absence of this language. However, contracting officers
should not rely on an “impUted flow down.” .:Whether the

same result would attach in situations: where the ‘anomalous

and unreasonable result” is less apparent is unclear:
Pk e w\rur 1% ‘mw
Cantractmg Methods and Contract Types

chesihVie orad i Lo ek B

shakit ¥odvodig

Appendlx B lists. mandatory flow- down clauses from FAR
parts 13 through 18. These clauses concern procedures for
“sealed bidding, negotiated procurement, and contract types.
The sealed bidding procéss accounts for’ “thé' majority of gov-
“ernment contracts-- The FAR requires flowing down certain
clauses concerning modifications of contracts awarded
‘through sealed bidding. Mandatorily flowing down require-
ments for audits and submission of pricing data gives the gov-
ernment an opportunity to assure itself that the subcontractor
“can perform the work in a satisfactory and cost-effective man-
“ner. Without this opportunity, modification of sealed bid type
contracts is subject to abuse by unscrupulous subcontractors.
More complex government procurements usually are accom-
plished through negotiation. Federal Acquisition mandated

: respons1ble for i

~clean’s arr and wal ,
reach many subcontractors through flow-down” requlrements
Potential’ polluters are "held contractually Tesponsible for their

flow-down clauses again deal with cost and pricing data and
examination of subcontractor records. The government flows
.down these requirements for many of the same reasons that it

, ;does for modlflcatton of sealed bid procurements. The com-

plex negotlated acquisitions offer many opportunities for con-
tractors to profit unfairly by concealmg 1nformat1on
C. ntractmg officers should consider ﬂowmg down any other
pricing clause that_further reduces government risk at the sub-

interested in voluntanly flowing’ ‘down clausés that telieve
them of liability for a subcontractor’s submissions. Contract
prices may be reduced ‘based on defect"ve cost or pricing
data.® The prime contractor will ‘be interested in insulating
itself by s1m1larly blndmg its subcontractor. Flowing down

contractor ‘will make the subcontractor

E) BRI P IREEE S PR AR Ve vﬂn ATEF s A Lasi e

“own subm sions. Another method of

encouragmg subcontract respon31bll|ty 1s'to flow w'n
e

requlrements for an audlt

the clause to the

ntrac ‘al”rlght
the subcontractor , 2qui
) n(clause requmng sub

(TRt ST R0

a contractor S
Ay

Bmdmg the subcontractor through ﬂow down claus S gl; es
the government insight it mlght not otherwrse have.

I3 o
PERLR v

LIRS B

i Appendlx C ‘contains mandatory flow down clauses

‘addressing government socioeconomic programs. Included
“dre clauses implémenting policies on’small business, labor,
the environment, pnvacy ‘dnd foreign acquisition. Forexam-
ple. equal opportunity, affirmative“action programs, and wage
and hour regulations are all flowed throtigh to subcontractors
through government contract clauses. The government’s
“labor ‘policies “are n”nplemented comprehensnvely Pollution
control is the goal of several other ‘clauses that’ 1mplement

ndards. One"” governmentc ract midy

own actions. A prime contractor may or may not otherwise
have an incentive to pursue a remedy against its subcontrac-

3 TN

37 Max Jordan Bauunternehmung-Constr. Enter., ASBCA No. 23055, 82-2 BCA | 15,685, appeal denied, 10 Cl. Ct. 672 (1985), aff'd, 820 F.2d 1208 (Fed. Cir.

1987).
A Id. at 77,565.

YFAR 52.215-22.

4DOTBCA Nos. 1905, 1924, 1925, 1935, 196

DN BTy S

1981 l982 89-1 BCA‘][2l 559

TN ST APPSR S SRR SO

R S R PR A A

41 FAR 52.215-24. See The Dewey Elecs. Corp., ASBCA No. 17696, 76-2 BCA q 12, 146.
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‘tor. In"addition to environmental concerns, political policy is
dmplemented through clauses restricting foreign acquisi-
tiors.42" Prohibiting trade with the United States or permitting
‘it to flow without restriction has powerful impacts o forelgh
économies. ‘Restricting trad€ with another country may sérve
national, mlhtary, ‘'social, or” econdm1c goals,” Flowmg down
public policy 't subcontracto’rs‘m effect makes them 4 o0l for
1mplement1ﬁg a'wide array of publlc pol1cres Any é’é”t"aét
W ‘ch furthers the 1mplementatlon of publ1c icy
may be consrdered for flow doviti 't the ‘slibcontract level'

1SIEH
[AeT Y BEURRIN Ly W ETRITHHON !J' 25198}

General Contractmgﬁ'Reqiurements and o o)

: Specxal Categortes of Contractmg o esuna
Fi nJ.L:l.vl“) unlil [T i;]b')

2 tr
accountmg standards 'and prmc1 les are‘a e ofrthe 1?51?65
Lafyd

addressed “Th‘e government flows down nujmerol.rs fé&urre-

i y )
)ajssu ce' to owners of techm—

wn clauses offer
cal data rlghts that release to the gover ment wrll not 'SBH P” £0-
\ Y1 by
Prrme coniractots W1ll wai to flow

heir “s'ub‘contractors to blnd thefh( 2

" The ‘otheér” mandatory
clauses in this section set the government s ground rules for
doing busmess The requrrements for insurance, taxes, and
accountmg ‘bind’ the con“tractor (o’ oﬁératé*resf)’onsrl)ly, ethical-
ly, and’ consrstently w1th al:cepted atcolinting pr‘actrces “To
the extent these requlrements are floWeéd down (6 the subton-
tractors,’ they"are ‘bound ‘as well: If the govéinniért has any
particular concerfi“about ‘4 Subcontracior cofiforming 5" these
standards; it should consider the” opt1on of flowing down the
rcqulrementto the subcontractor. +wzurondus ol gaibaid
UL L alWRBEO OO IR O MRAn H1oanviaton ol

Contract Management
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Appendix E contains flow-down clauses that permit the
government to manage not only the prime contractor—with
whom it has privity—but subcontractors as well, The clauses
on special tooling, limitation of liability, preference for
domestic carriers, and value engineering permit the govern-
~ment to hold the subcontractor responsible, for its performance
as if it had contracted with each of them 1nd1v1dually

PRV T IR

ity an 't sosunion iQ

v Ui Hnintovorn duyord
T lis sectron of the“lfAlR also containg three pr1me contract

clauses that trad1t1onally are, ﬂowed downl to the subcontrac-
tor, although they are not mandatory clauses' The Changes
clause is normally flowed dhwn to a subcontractor to ensure

' that it w1ll follow thls umque concept of governmcant contragt-

VRPN 53]
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42 Whitself: Green lnc ASB'l Ao 26695 85T l?CIA-‘ll 7,9
43FAR 27.104.

MSeeid 52243 ¢ ¢ iy £2K0E) SV D 40 U1 beised Yowan PROLE
458ee id. 52.246-1 10 ,246-14.

46 See id. 52.249.

47B-237325, Jan. 24, 1990, 90-1 CPD { 101.
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ingA%. Although the prime ‘contractor ultimately is responsi-
“ble, the-changes clause gives the prime contractor legal rights
to enforce contract changes against the subcontractor..- Inclu-
sion of this clause gives the government additional assurance
-that it will receive the end product in a satisfactory and timely
fihahnier: The government contract drafter must consider flow-
ing down the contract “Inspection” clause as ‘well.45 Again,
~although' not required, flowing down the inspection clause
-gives the governmerit an- opportunity to inspect work in the
“early stages, before a-major problem can develop. A satisfac-
‘tory product or service promptly delivered remains the gov-
ernnient’s ultimate goal.  The final clause not required for
-flowing down, but traditionally includéd in-subcontracts, is
‘the “Termination™ clause.#¢ The prime contractor wants to
protéct itself from a breach of contract claim if the govern-
ment terminates its contract. Including the termination clause
in its subcontract binds the subcontractor to accept the govern-
ment’s accounting for settlement costs. “The goveriiment ben-
efits by ‘not- being drawn into possibly protracted litigation
between the primesand subcontractéts. = ruiset nus
sotiilicizanguoyr 2nite00 101BIRT 2 010671

Flow-down clauses can benefit the government in terms of
regulating subcontractor quality control. In Environmental
Technologies Group; ‘Inc., a contract solicitation required the
manufacturér of circuit ¢ard assemblies to adhere to specified
quality control measures.#” .The protester planned to subcon-
tract the work and argued that imposing these restrictions on
its subcontractors would preclude reasonably priced offers.
The contracting officer rejected the protester’s bid for failing
to’ flow down these provisions to its subcontractors. The
Comptroller General held that the government reasonably
“interpreted the requirement as applying to the subcontractor.
In-addition to the clause, the protester had been advised orally
that the quality assurancestandards were to flow down to any
'subcontractors ‘used by the offeror: The goverhiment thus
assured that proper quality.control Standards applied to the
manufacturing subcontractors.

panre s Y e 3R

R N VA E L O

In a factually similar case, a contract quality control clause
provided, “The Contractor shall provide and miaintain a quali-
ty progrant acceptable to the government for supplies and ser-
‘vices covered by this contract. The quality program shall be
in:accordance with the edition of Military Specification MIL-
/Q-9858 in effect on the date of this contract.”#8 Offerors on
" the solicitation” were  informed that the requirements of the
quality control specification “fléw down to subcontractors,”
‘and that proposed quality programs “will not be acceptable to
" the government unless the prime contractorrequires of its sub-
‘contractors a-quality effort which will achieve control of the
~supplies and services provided.”#9.. The board. rejected the
2101as1dnsode suciugoioans vl seuds of j:)::—ldu;t LI iy Hi{ale!
-IOTOE T Y ileucs nsmonsseon taammsvor xalomon 91oM
hatabnnm nal SR A Laoiislioesa dogedt | iz
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48 Consolidated Diesel Elec. Co., ASBCA No. 16826, 74-2 BCA 4 10,735, at il 073 rev don ()Iher grounds, 209 Ct. C1. 521 (1976).

491d. at 51.070.
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appellant’s allegation that administering the contfact from a
quality. point of view was impossible because its subcontractor
was unwilling to ‘accept the specified quality control program.
The board denied the appeal, upholding the flowed:down
restriction,’0 because flow-down  clauses ensure subcontrac-
tors provide quality products to the government
SM bR ARG AN
In addition to quahty ‘control, other contract management
clauses flowed down to subcontractors include progress pay-
ment provisions and government-furnished property :clausés!
In United Drill Bushing Corp., the government was autho-
rized to withhold progress payments to the prime contractor
until thé subcontractor agreed to a flow-down provision.?!,
The flow-down provision prdtected the government’s. interest
in’ materials in the subcontractor’s possession.  The: board
upheld termination of the prime contract, based in part on
nonperformance of the subcontractor. .. The subcontractor'quit
performing because of nonpayment from the prime contractor.
The'termination demonstrates that a flowed down” provision
has the same force and effect in. the subcontract as it the
prime contract. ‘While normally used as a means of control-
ling a subcontractor, a clause may flow down for the benefit
of the subcontractor as well. In at least one case, an’appeals
board opined that a subcontractor may be relieved from the
risk of loss of government property in its possessioni32 The
board concluded that the government could authorize the flow
dowrt of a'primé contract clause relieving the risk of loss asso-
ciated with possession of government property. Thus, the
subcontractor in possessron of the government property”is
relteVed of the risk as well. !

P ?rji;j‘ il ‘M)lfhu- sihe Hsdy 2
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Although flowing down FAR clauses to the subcontractor ,

often is a good idea—even though not techmcally required—
the contract drafter must ensure that requirements “afé‘not
flowed down ‘which may-have unintended consequences’
Contracting ‘officer approval of subcontracts containing a: dis-
putes clatse may be prohibited. ‘A subcontract may not pro=
vide ‘a right of direct appeal to the contracting ‘officer ‘or-a
board of contract appeals.’? The Department of Energy Board
of Contract Appeals considered a number of contracts contain-
ing flowed-down dispuites clauses.’* Predating the FAR, these

cases held that if a flow-down disputes clause was includeéd in

a-subcontract, it was-a factor in finding privity of: ‘contract
between the government:and the.subcoritractor. Privity gave

the Board jurisdiction to hear the case. Precedent also exists

for the ‘Armed Services Board of Contract Appeals to take
jurisdiction over disputes between a prime contractor and its

50/d, at 51,077,

PSR N MPTR BIGI S ¢ 0T el DTS RT3

SEASBCA N6s. 30402, 30996, 89-1 BCA § 21,476,177

52ILC Dover, Inc., ASBCA No. 41878, 93-1 BCA 25,331.

26131

subcontractor.3  Given the current FAR guidance; ahd the
precedent set by the boards, government agencies should
under no circumstances flow down a disputes clause giving a
direct appeal to the contracting officer or a contract appeals
board.. These cases illustrate. why careful selection of prime
contract clauses for. flowing down to subcontracts is most.

SRS S L0

beoarapiing o N
Conclusion ;. .o o cwwy

Incorporating clauses by reference and flowing down prime
contract requirements to subcontractors offers the government
a means of asserting control over subcontractors. Although
the government has no privity of conract with a subcontrac
tor, it does have a legrtrmate 1nterest ,the subcontractor
performs The mcorporauon and ﬂow1ng down ‘of contract
requrrements grve ‘the government leverage in contract perfor—
mance at all levels. This leverage helps achieve the govern-
ment_ s ultlmate goal a sattsfactory product“c)r service.,

clauses are tools for implementing public policy. Through the
procurement process, the government controls contragtor stan-

g it !
contractors should use wisely to conirol subéontractor perfor—
mance.
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F ederal Acqutsmon Regulatzon 91aUSe“s’”~*'
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I. FAR 52.203-7: Anti-Kickback Procedures; 'paragraph
(c)(5) requlres mclusron of the substance of [hlS clause m all
t A § b it -~ 3 = i

: i
nts to Influence Certain Fed
graph (bj(3) requires inclusion of this certrﬁcatron in all sub-
contract awards at any tier. SRR
3. FAR 52.204-2: Security Réguirements; requires that con-
tractor insert terms that conform substantlally o the language

of the clause, except Fégarding the changes clause, in all sub-

contracts involving access to classified mformatron
SR B YDA S I

SIEAR 44 fb‘l(c) éont‘ﬁﬁtmg ot'ﬁcer appr’ov:ﬂ is requu'ed for certaln types of subcontracts fisted in FAR subpartf44 2. An mchrect nght of appeal fora subcontrac-

tor affectéd by a dispute betweéei'the govérnient and the pnme

Sl

tractor'is permlsstble B E Ei flw TR AT

i YR oAz

541..0. Warner, Inc., EBCA Nos. 351-2-86, 359-6-86, 86-3 BCA q 19,207 Mchlhn Bros Constructors [nc EBCA No 128 10-84, 86 3 BCA’I( 19 l79 Wellco
Chem. Co., Inc., EBCA No. 298-10-83, 85-2 BCA 4 18,036; A & B Foundry, Inc., EBCA No. 118-4-80, 81-1 BCA | 15,161; Biggers Constr. Co., EBCA No. 46-
4-79, 81-1 BCA q 14,848; C. Overaa & Co., EBCA No. 123-6-80, 80-2 BCA 1 l4 716. Apparently the Atomic Energy Commission, precursor of the Departriént
of Energy, established the tradition of allowing subcontractors under cost-type contracts direct access to the government for resolution of claims and disputes where
a flow-down “Disputes™ clause allowing such right had been authonzed by the agency and mcluded in the subcontrac )

Rl At

5-”thhmond Steel Co lnc ASBCA No. 3051, 56-2 BCA ‘][ llSl .lordan Contractmg Co ASBCA
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4. FAR 52:206-6: Restrictions on Subcoritractor Sales to the
government; paragraph (c) requires 1ncorporatron of the sub—
stance of the clause in-all subcontracts BRI 5 et
5. FAR 52 208 1 Requlred Sources for Jewel Bearings-and
Related Items;” réquires ‘insertion of the clause and the prime
contract number in every subcontract unless the contractor has
positive knowledge that the subassembly, component, or part
being purchased does not contain jewel bearings or related

items.56
o »'v'(l‘l)- gmwou Dive ST
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Federal Acquisition Regulatio‘i‘l Supplement clauses:v>
GHLA p0STINNDALR TEVO HTINOs BAHTerRE 10 206961 &
6. DFARS 252. 203"7001 4 Spec1al Prohibition on Emplo"f
) nclusion of the substance of the'

clause in all first-tiér'subcontracts excééding’ $25.000. "
;’uu’ Q’ i ...vx'.’. Hlﬁdl 1B I FRINI N

B $ IO tAR o R T H 4

graph (c) requrres mélusro of a 51mrlar ‘laiisé ieach subdon:
I BT ; O NGOG L VHENOUIDRA

Jlllurl“"l 0 3l()u1 56 2280810

as goverrfment furmshed Material paragraph (d) requrres
mclus1on of the clausevln’al subco tracts unless th n}tfra‘c:tor’
knows the 1tem bel'ngf tch 2 ’ étals.

SV T ANV ER it Lkl D ATHUR G
9. DFARS 252.210-7003: Acquisition Streamlining; “para’
graph (d) requires 1nsert10n of th1s clause in all subcontracts
over $1,000,000. A

CSREUT

10. DFARS 25221170117 Atidii of Contract Modifications-
Commercial Items; paragraph (c) requrres 1nsert10n of a clause
containing all the provisions of this ¢lause in “all' Sibcontracts

over $500,000., e GEDSSE AT

10 LUy OrEuisiE 20nu0nat {8

1. DFARS 252 211 7021 Clauses to be Tncluded in_ qn—
tracts with Subcontractors and Suppliers- Commercial Items
this clause lists a number of FAR and DFARS clauses affect-
ing ¢ all areas, of contractmg which must be mcluded in subcon—
tracts at a number of dtfferent t1ers see. the clause for the
complete list. e

Fe
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Contractlng Methods and Contract Types = .

2220008 RIviOVE 2JO8HN0o
Federal Acqutsmon Regulatton clauses:

I. FAR 52.214-26: Audit-Sealed Bidding; paragraph (c)
requires insertion of a clause containing all the provisions of
the clause in all subcontracts over $10,000.

2. FAR 52.214-28: Subcontractor Cost or Pricing Data-Mod-
ifications-Sealed Bidding; paragraph (d) requires nsertion of
the substance of the clause in each subcontract that exceeds

3. FAR 52.215-1::. Examination of Records by Comptioller
General; paragraph (c) requires inclusion in first-tier subcon-
tracts, excluding purchase orders not exceeding the FAR part
13 small purchase limitation ($25,000 or less) and some pub-
lic utility services’ subcontracts 5 RS
i Y VG enD nhivone ©10)

4. FAR 52. 215 2: Audlt Negotrauon paragraph (f) requ1res
insertion of a clause containing all the terms of this clause’in
all subcontracts that are over the small purchase limitation in
FARpart 13. - ovoronin smminvon DUS Al v .ltfm.
-ofdlus 2w Tnsmmiovor ot G bty pd
5. FAR 52.215-24: Subcontractor Cost or Pricing Data; para—
graph (c) requires’ inclusion of the substance of this clause in
¢ach subcontract exceeding $100,000, or $500,000 for the
DOD, NASA, or the Coast Guard, at the time of award, when
submission of cost or pricing data for the subcontractor is
requrred by paragraph (a)
e 5 GEL AT ,ﬁuﬁi\fhl“!ﬂ(lfl l() apuB0sd o .-!ﬂll'\ byl

6 FAR 52 215-25: Subcontractor Cost or Pricing Data-Mod*
ifications; same dollar limitations as 52.215-24, but applies to’

all subcontracts exceeding those amounts at time of award. ..
aned oy oot meoh woll ver
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Gesints B 1olosuausdie 5 oneil
7...FAR 52.215- 26 Integrity of Unit Prices; paragraph (d)
requires the majority of the substance of the clause to be
included in all subcontracts. < .. usiiuvc P Aan
VHGLE i SNl Dloon tanmmisvon ot Iscl bobutonng u;ﬁod
8. FAR 52.215-27: Termination of Defined Benefit Pension.
Plans; requires inclusion of the substance of the clause in all
subcontracts for which it is anticipated that certified cost or
pricing data will be required and for which any preaward or
postaward cost determinations will be subject to subpart 312
(Contracts with-Commercial Organizations).:- = '~ rii4
UG s CHBURIADS) 100G duoordt ove-—gabi boog § gt salio
9.-FAR 52.215-39: Reversion or Adjustment of Plans for.
Postretirement Benefits Other Than Pensions (PRB); requires:
inclusion of the substance of the clause in all subcontracts for
which it is anticipated that certified cost or pricing data will be
required: or for which any preaward or postaward cost deter-
minations will be subject tosubpart 31:2. - -u el s
SEe O EIUABREGY [ IB0IIEN & DEIRIRA00 Resaas jasdno o
10. FAR 52.216-5: Price Redetermination-Prospéctive; para-
graph (i) requires portions of the clause regarding'submission.
of cost data included in each price redetermination or incen-:
tive price T€vision subcontract; paragraph (i) also directs that,
each cost-reimbursement subcontract must include a require=
ment that each lower-tier price redetermination or incentive.
pricerevision subcontract contain portions of the clause, |

11. FAR 52.216-6: Price Redetermination-Retroactive; para-
graph (h) imposes a similar requirement as in FAR 52.216-5.

12. FAR 52.216-16: Incentive Price Revision-Firm Targ?:t
paragraph (h) imposes a similar requirement as in FAR
52.216-5.

T e e

13.. FAR 52.216-17:

POVt ADTE A and e TGS

Incentlve Pr1ce Revrsron Successwe
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$100,000, or $500 000 for the Department of Defense (DOD)
NASA or the Coast Guard, at the time of award.
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S6FAR Subpart 8.2 requires purchasmgjewel beanngs from a government owned p
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57 Subcontracts for public utility services at rates estabhshed to apply unlformly to the publ

Targets paragraph (_|) 1mposes a srmllar requrrement as m
FAR 52.216-5.
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Defense Federal Acquisition Regulation Supplement clauses

14. DFARS 252.217-7012: Liability and Insurance para-
graph (d) requires the contractor ensure all subcontractors
obtam and maintain the insurance specrﬁed

Asd-2lakas e SIVIRNACT RS ARl

Appendlx C
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Socloeconomlc Programs v

Federal Acqmsmon Regulatton clauses
SRAST ALY R A S VIS E T ER LS
1. FAR 52.219-9: Small Business and Small Dlsadvantaged
Business Subcontracting Plan; paragraph (d)(9) requires that
an offeror requested by the contracting officer to submit & sub-
contracting plan must include the clause in FAR 52.219-8,
“Utilization of Small Business Concerns and Small Dlsadv;‘
taged ‘Business Concerns,” in all subcontracts ‘that offer fi ="
ther subcontracting opportunities; the offeror must also
require all subcontractors (except small business concerns)
who receive subcontracts in“excess of $500,000 (1, 000,000
for construction of any public facrllty) adopt a plan 51mllar to 8
the plan agreed to by the offeror.

RTINS PRSI BN SR AR L ¢

2. FAR 52 220 4 Labor Surplus Area Subcontractmg Pro-

the terms of this clause in any related subcontract that’ may h
excéed $500,000 and that contains the “Utilization of Labor ™~
Surplus Area Concerns” clause at 52.220-3.

3. FAR 52.222-1:  Notice to the government of tabor D_, e

putes; substance of cl use requnred in all subcontracis (o
which a labor dispute may delay the tlmely performance_of
the contract. '

4, FAR 52. 222 4 Contract Work Safety
dards Act-Overtime Compensation; paragraph (c) requires
insertion of prov1s1ons of this.clause in any subcontracts as
well as a clause_requiring the subcontractors to, mclude h
provisions in any lower tier subcontracts.’®

5. FAR 52.222-18: Notification of Employee Rights Con-
cerning Payment of Union Dues or Fees; paragraph (d)
requires_portions_of clause required in every subcontract or
purchase order entered into_in connection with the prime con-
tract unless exempted by the Department of Labor (DOL).

6. FAR 52.222-26: Equal Opportunity; paragraph (b)(10)
requires inclusion. of the terms and conditions of this clause in .
every subcontract or purchase order unless exempted by the. .
DOL. - 2odbaun
7. FAR 52.222-27: Affirmative Action Compliance Require- -
ments for Construction; paragraph (b) requires inclusion in all

subcontracts of a portion of the work involving any construc-

58 Contract Work Hours and Safety Standards Act 40 U.S.C. §§ 327-333 (1988).
% Service Contract Act of 1965, 41 U.S.C. §§ 351-358 (1988).
60 Privacy Act of 1974, 5 U.S.C. § 552a'(1988).

61 Tariff Schedules of the United States, 19 US.C. § 1202 (1988).

tion trade which exceed $10,000; also must include the notice
contammg the goals for minority and female partrcrpatlon
stated in the sohcrtatlon for the contract ’ o

8. FAR 52.222-35: Aff1rmat1ve Act1on for Spec1al D1sabled, :
and Vietnam Era Veterans; paragraph (g) requires inclusion in
every subcontract or purchase order of $10,000 or more unless.
exempted by the DOL. . . .o
9. FAR 52.222-36: Affirmative Action for Handicapped
Workers; paragraph (d) requires inclusion in every subcon-
tract or purchase order in excess of $2500 unless exempted by
the DOL. ... . . o '
10. 'FAR 52.222-37: Employment Keports on Special Dis-
abled Veterans and Veterans of the Vietnam Era; paragraph
(f) requires inclusion in every subcontract or purchase of
$10, OOO or more unless exempted by the DOL

11. FAR 52.222-41: Service Contract Act of 1965, as
Amended; paragraph (1) requires insertion of clause in all sub-
contracts subject to th1s Act 59

12, FAR 52223-1: C]ean Airand Water Certlﬁcanon para-
graph (c) réquirés insertion of a substantially similar certifica- -
tion in every nonexempt subcontract.

13. FAR 52.223-2: Clean Air and Water; paragraph (b)(4)
requires” insertion of the substance of this clause into any
nonexempt subcontract

14. FAR 52. 223 3 Hazardous Materlal Idcntlflcatlon andu_‘
Material Safety Data; paragraph (b) requires a llstmg of any
defined hazardous material to be deliver: ler the contract.
Th1s direction’ covers any subcontract d es as well.

15. FAR 52 223 7 Notlce of radloactlve matenals para—
graph (d) Tequires msertnon of the clause in. all subcontracts
ti ial hmeetmg the stated criteria.,

Prlvacy Act para aph (a)(3) requtres v
e, clause in. all subcontracts for the design,
development or operatlon ofa system of records on individu-
als which'is required to accoinplish an agency functron 60

17. FAR 52.225-10: Duty -Free Entry; paragraph (i) requires
insertion of the clause in any subcontract (1) under which”
there will be'imported into the customs territory of the United
States supplies identified in the Schedule as supplies to be
accorded duty-free entry; or (2) importing other foreign sup-
plies in excess of $10 000 61

SOitIT PER LT RN P

18. FAR 52 225 ll Restr1ct10ns on Certam Forelgn Pur-
chases; paragraph (c) requires msertlon of the prov1s10ns of
the clause in all subcontracts. ‘ :
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Defenre Federal Acqmsztzon Regulation Supplement clauses: iiij
G onE v oo 1ol sisos ol gninisinon
19. DFARS 252 222 7000: Restrlctlons ‘on Employment of
Personnel; paragraph (b) requires insertion of the substance of
the clause ineach subcontract mnwwi’ A 280K AT 8
aral swnpst (et dosTasieg ;2asyaoV sl mrmer bns
20 DFARS 252.223.7002: Safety Precaunons for- Ammuriis -
tion and Explosives; paragraph (g) requires insértion ‘of this "~
clause in every subcontract that mvolves ammunition or
expld*srves gk ol a0H0s svinmulia oC-ERTNE AR Y
YISV 1 ST u) o 2roA1oW
21. "DFARS 252 223 7005: " Hazardotis Wasts Liability” pﬁra”“f
graph (e) requires inclusion of this clause in each subcotitract
under which the subcontractor recelves hazardpps was[e from

- {
a defense facxhty S /f\j i” ;{
of i “l

eTa S TP B e W I T I

[AFER

22. DFARS 25225570087 Bufy-free En’ir" ’buahfymo

Country End Products and Supphes paragraph W rcqurres
insertion of the substance of this clause i all subcontracts for
supplies. o .

:‘Jt 1 tfm“
10 O suadue RILETIN0D

23. DFARS 252.225-7010: Duty free Entry -Additional Pro-
visions; paragraph (d) requires, incorporation of the substance
of this clause.in any subcontract in: accordance with paragraph
(i) of the Duty-free Entry clause{ofﬁt‘hlls contract.®: 62

i 10 0
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24, DFARS 252.225-7014:. Preference for Domegstic Special- .
Ly Metals; paragraph (d) of Alternate I réquires-inclusion of
this clause in every subcontract exceeding the small purchase .
limitation of FAR part 13 requiring delivery of one of the fol-
lowing articles containing a specialty metal! {I) difcraft; (2) -
missile and space systems; (3) shlps (4) tank- automotive; (5)" ‘
weapons "orf (6) ammunltlon SRR sschisssd bondab
LU IR 29V ISD 106000 VIS 21OVOD Bolinanns sk
25. DFARS 252.225-7019: Restriction on Acquisition of
Foreign Anchor and Moormg Cham DIEARS 2§2 225' ’7020 '

&

s t‘\./

unless ‘the’ 1tems acqu1red contamwnone

TN
e restr1cted ‘weld~
L PNT RLGITW elis

1‘J the =

ed shipboard anchor and Tooring chain. 7
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26 leTXRS 12%;2 255 ,7(‘)275ﬁ1 %B}QIY:ﬁrsou?cé Rcegtrli;cit?o{ns; S

paragraph (f) requires i 1nsert1on of( [hlS c]aus on ?}

tract, unless the items. purchased contam none. of the spec1f1ed

restricted items.

st g

PO Vi S EED Dabronog
o OO TE Yo zeauxy i 29t
27. DFARS 252.225-7026: Reporting of Contract Perfor-
mance QOutside the United States; all first-tier.contracts
exceeding $100,000 must include a clause substantially the::.
same as this one, except subcontracts for conimercial ifems:as. -
defined in DFARS 211.7001, construction, ores, natural

62 This clause is probably referring to DFARS 252.225-7009.

63 Defense Base Act, 42 U.S.C. §§ 1651-1654 (1988).

64 This clause requires subcontractors to maintain insurance while working on a government installatio:

gases, utilities, petroleum: products. and:crudes, timber, or =

subsistence. ' —
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General Contracting Requirements and Special Categorles

2 wibnaga b

0 (\(‘_\“ .

[

Federal Acquisition Regulation clauses:

eryervaged chimeuesgsoizold
1. FAR 52.227-1: Authorization and Consent; paragraph (b)
requires inclusion of this clayse in all subcontracts,at any tier. ¢
for supplies or services and in construction subcontracts
expected to-exceed $25,000, ... CLIC DR AT |

ot Hemd

c4) RUTiERs s ““1‘ rldewmh, asld ynilogrinnadu? eeonizu b
2. JE/}]S 522 Nottce .and Assistance Regarding Patent

and, Copyrlght Infrmgement paragraph (c) requfre inclusion ~

AN s takh

in all subcontracts at,any tier for supphes serv1ces or [

structlon expected 0, %éﬁééjhg srnall purch,ase ']i,rpitat}
FAR patt 13 ($35,000), . "

i

1ot
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rth s «M«u sl Mgrge igooxasetoiagiinnndys e avian
3. FAR U% ‘jl9° é’ und olf Royaftfes paragraph_(f’),)‘:l
requrres substance of (J:;lause be ;mcluded i any subcor}rt‘racltt rn B
which the amount of'royaltres reported durmg negotlatlpp of .
the subcontract exceeds $250. " T oS TG S
I =11 Lo O3 g
4. FAl ng otJPate'nt ?\pphcatlon Class{\fled
Subjett’ p “‘g ph ) v 'sub-
H SEF{EA3 L o
contracts at any ‘tier ‘that cover or afe hkely to cover classified
s 3 tnnt bis ulUdCs basars

SUbjCCl mattet’’

B U‘ LS 5‘ 1w ueunio Tapieon ol BruA sulind

5. FAR 52. 227 11: Patent Rights- Retentlon by the Contrac—
tor {Short Form), FAR'52237- T3 Pateht ﬁlghts Retention by g
the Contractor (Long Form}*‘ “Both these clausés ‘At their™
respectlve patagiaphs () require Thclusion'sf one or the ofher
in all subcontracts at any tier for experimental, developméiital,
or research work; which clause to use depends on the nature
of the subcontractor S'Bsinggs 7 Josnud R-lll o AT B

AoiibEsT {9) dugrestsy ot samin’) o iitevC-1ob eboeb
6. FAR'52.227-137 Patentnghts-Acquxsltloh by the g vern-
meiit! paragraph (h)’ requtres ificlusisfof this"clause i’ all
subcontracts at any tier*for expérimental; developféital, or-
research work.

s eittardl aavolagmid to nobisottiiort (E1-CL0.0¢ BAY 2
7. FAR 52.228-3:" Workers” Cofpensatiofi Insurancess
(Defénse Base "Act); clause similaf to this clause must be" :
included in"all ‘subcontracts to ‘whiich the Defénse’ Base Act
applies. 63750 iodea Yo sasmhingeC sdr vd barymisxs zazing 51

8."FAR52.228-4: Workers” Compensaiion*and War-Hazard -+
Insurance Ovéiseas; paragraph (a)requires insertiontof asimi- .-
lar ¢lause in-all subcortracts' to which the Defense Base Act-.
applies unless waived by the DOL. e

9. FAR 52.228-5: Insurance-Work on‘a govérnment Installa- '
tioh; paragraph (c) requires insertion of the substance of the.
clause. in subcontracts that require. work.on a government,, .
installation.64 ‘
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10. FAR 52.229-2: North Carolina State and Local Sales and
Use Tax; paragraph (c) requrres subcontractors provrde cert1-
fied statements described in the clause for construction per—
formed in North Carolina.
S LR S 1 oYL K HATY

FAR 52 229 10 State of New. Mex" 0 Gross, R,,-,g,
and Compensatm g Tax paragraph (h) requires 1nsertlon of the
substance of the clause in each subcontract which meets the
criteria in FAR 29.401 6(b)(l) through (3) 65

)«“

\53& SO EATE Y

contracts at any t1er except the requ1rement shall apply only
to negotiated subcontracts in excess of $500,000 where the
negotlated price i is not based upon (l) estabhshed catalog or

accountlng standards (CAS) requlrement
thlS C]ause aS We“ NETTHION PRt ~3q1:‘35:;j1\(s

IO - 80 QUG BOAR

13 FAR 52 230 -3:,. Disclosure. and Con51stency of Cost
Accountmg Practlces paragraph (d) requires inclusion ofthjs
clause to the same extent as required in FAR 52.230-2 except
if the subcontractor is required to follow, al]l CAS, the clause.at
FAR 52.230-2 will be inserted in lieu of [hlS clause

A ORI b SR EHAN
l4 FAR 52 230 ‘5 Admlmstratlon of Co ccounting Stan-
dards paragraph (e) requires lnclus10n of this clause in all.
negotlated subcontracts subcontracs, subject to either the-
CAS clause or to the Dlsclosure and. Consrstency of Cost.
Accountmg Practices clause must so state in the body:of the.
contract, in the letter of award, or in both.

©guligie o BOBENGUEIBTL L CR CRDLRS dRAAGE O
15. FAR 52 232-12: Advance Payment; paragraph (a).
requires co,ntractors_ﬁ_to,,apply terms similar to- this c]ause to.
any advance payments made to subcontractors. 1,75} £1 a9

16. FAR 52.232-16: Progress Paymeénts; paragraph (j):
requires inclusion of the substance of this clause:in.all subcon-
tracts allowing any progress payments to subcontractors. -

17. FAR 52.236-13: Accident Prevention; ”pa’ragra‘ph (e):
requ1res 1nsert10n of the clause in all subcontracts. ™ Ao uue

SRR SR SR SN P S A PGB SR 6 DD i
18. FAR 52. 236 21 Spec1ﬁcatlons and Drawings for Con-:
struction; paragraph (h) requires inclusion of this clause in all
subcontracts at any tier.

19. FAR 52.237-7: Indemnification and Medical Liability
Insurance; paragraph (f) requires insertion of the substance of
the clause in all subcontracts for health care services.56 '

20. 'FAR 52.237:27% Prompt paymient for’ éonstructrori con-
tracts; paragraph (c) requires a contractor include in “all sub-

withholding is prescribed by paragraph (g).

PV G ;&U)T\NA

i ;;:;S‘ylsﬂféﬁ'@“; REALTE DI

DFA
*§"3954 Fixed Price; DFARS 752.235. ’foot
contracts for property or services at any tier ‘payment and
penalty provisions for work performed; a written notice of

Defense Federal Acquzsmon Regulatzon Supplement clauses:

T LRI B PR PR R OGS DI B0 o B0
21. DFARS 252 227-7013: Rights in Technical Data and
Computer -Software; ‘paragraph (i)(2) requires ‘wheneVér any

technical data or compuiter software is to be obtained from a

subcontractor under this contract; the contractor must tse this
same clause in the subcontract, without alteration, and no
other, clause shall be used.to enlarge’ or diminishthe gévern-
ment’s or:the contractor’ s rlghts in the subcontractor data or
computer-soeftware. - il

elliis TS Gl §

22. DFARS 252.227-7018: Restrlctlve Markmgs on Techm-
cal Data; paragraph (f) requ1res 1nclusron of thls clausem‘each

Gunaienue ot

23. DFARS 252.227-7033: nghts 1n'Shop Drawnngs para—'
g¥aph’(b) réquires inclusion of the clause iff aTI'subc .
any tier.

OO CESEBINTICY bT wNE IO

iis-Subcontracts: ¢lausde.
{3, Patent nghts Retentron
by the Contracior (Long Form in Vﬂ subcontracts ‘at any tier’
for experimental, developmbntal or Tesearch " work ‘performed”
by other than a small business fi r nonprofit organization.

25. DFARS 252.227-7037%" Validation of Restrictive Mark-
ings on Technical Data; paragraph G requrres insertion of the
clause in subcontracts at”any’ tier requiring the ‘delivery of

technlcal data.
: umfax:t‘m«;

ggc‘td{ent Reportmg and i_nvestl-’

iles. and’ Space’ Latnch Vehi-
cles: paragrapht(c) requtres 1nc]us1on of a c]aus g
subcontracts requiring “subcontractor cooperatlon 'and assis-

tance i cldent rnvestlgauons e

Pilot | , ege Programx
paragraph (a) requ1res the subcontract w1th the protege firm
include a provision substantlally the same as FAR 52 232 12

Adyance Payments y A .

ek 40

R g% AT E ¢

28. DFARS 252 234 7000 NOthC of Cost/Schedule Control
Systems;. paragraph. () appears to, flow down the cost/sched-
ule control systems criteria of DODI 5000.2, Defense Acqu1—
sition Management Policies and Procedures - o

29. DFARS 252.234-7001: Cost/Schedule Control Systems;
paragraph (h) requires all subcoritracts shall have provisions
for demonstration, review, acceptance, and surveillance of

R BIGL RECITIRG 1800 CUREL U La T i

w170 L it

at

1L eitd 1.L.; i

Tndemnlﬁcatlon
Under 10 U.S.C. § 2354-Cost. Reimbursement; paragraphs (h)
and (i) prov1de “that the government will mdemmfy the con-
tractor if the contractor has an obligation to indemnify a sub-

65FAR 29.401-6(b)(1) through (3) requires inclusion of the clause when all three of the following conditions exist: (1) The contractor will be performing a cost-
reimbursement contract; (2) The contract directs or authorizes the contractor to acquire tangible personal property as a direct cost under a contract and title to such
property passes directly to and vests in the United States upon delivery; and (3) The contract will be for services to be performed in whole or in part within the state
of New Mexico.

66 This clause also requires subcontractors provide evidence and maintenance of insurance in accordance with paragraph (a).
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contractor at-any tier for the unusually hazardous risk identi-
Fed in the contract; stated criteria must be met.
e o etoaid CIOV-VERAS

3] DFARS 252.235-7002: ' Animal Welfare; paragraph (f)
requires‘inclusion-of this clause in all subeontracts involving
research of live-vertebrate dnimals. . ¢in:
susinoeikg Suodibw Jo8600Ce 9l ol 9zusly omss

32 DFARS 252.235-7003: Frequency Authorization; para=
graph (d) requires inclusion of this clause in all subcontracts
requiring the development, production, construction, testing,
or operation of a device for which a radio frequency autho-
rization is requtred B NCLTES 2HAMG LK
,,,,, i e protsiion: FLULES “) HOLTROTERG T8 B )

33 DFARS 252 239-7010: , Audit and. Records Common
Carriers; paragraph (c) requrres insertion of the substance of
this clau ‘m subcontracts which furnish the basis. for,charges
refe, ed toin paragraph (a) of the clause unless the contracting
officer authorizes its omission.67

AL O3S 0 od e

iUl iielat

RETHRSTY

34. DFARS 252.239-7016; Telecommunications Security
Equtpment Dev1ces Techmques and)Serv1ces paragraph e
i f this cla}us.e in all subcontracts whrch

IYS AN

ommun1qatrons

Lk gladhi T FACIRTO]|

SNt lsre 5 nsdl el e

Appendlxt
. Contract Mana ement . vigs e
)l'lm‘r SVITSTIEGR 10 (it g R A5 PN L6 T N

4

ad lsuinnond a0 ann

F ederal fl cqmsmon Regulatzon clauses .

P TS - D DI ] - Vas Wi b

13 EY AN FY R T E N 10 ]

[ TteeT3 e 183 f

FAR 52.245-17: Special Tooling; paragraph (nS requires i
the full cost of toollng is charged to subcontracts the contrac~
tor must mclude 1n the subi ’tract approprrate prov sions to
obtam government rlghts and data c comparable to the rights of"
the govetnniént ‘under i he prifie contract ." 8T - esi

(AT A (E N E WA T u;sa,jllt,eUuﬁ

H1-R

2. FAR 52.245-18: Special Tes‘t‘Equipfﬁéﬁf-f*pﬁraﬁf'éﬁﬁ"(85"’
requires the contractor in any subcontract that provtdes that
special test’ equ1pment or colnponents may be vau1red or ‘fab-

ricated for the g‘oVer’nl’rlent iisert provisions substantrally:

s1m11ar to this claise  Josthicuans S coimpat (5] Has

Lo HMAH s orase Harinsledg ivwivaia 6 sbu

3. FAR 52. 246 23: Limitation of Liability: paragraph (d)“"

requires rnclusron of this clause in all subcontracts.

sotokl HUOY ANANA TS

4. FAR 52 246 24 L(mltatlon of L1ab111ty-—ﬁH1gh Value”

Items; either paragraph (f) or (g) is° requtred in“all subcortracts

when the prime contract meets the criteria of the preamble to’
the clause 68

Aveigiey 4o

; DN DB e
67 Paragraph (a) dlscusses cost or pncmg data whrch form the basls for charges under the contract

saAHUT 5T

5. FAR’52.246-25: Limitation of Ltabrlrty “Services; para-
graph (d) requn‘es mclusron of 'this clause m all’ subcontracts
ovet $25,000. s e s

6. FAR 52. 247 63: Preference for U.S. F]ag Air Carrrers
paragi‘aph (e)'réquités’ mclusron of the substarice of this clause‘

in"sibcontracts that may ‘ihvo ter ational aif trdn
[lon_zjdq!t RIS .l.)n»ﬁ“l)J(‘“( {

S 0T SERLLD A U cunifianae
ooty mn oot (D {d - 10808 MAH I B
7. FAR 52.247-64: Preterence for Privately Owned U.S.-
Flag Cottimércial Vessels; paragraph (d) requrres insertion of
the ‘substance of the' clause in'all subcontracts’ except those for
stall parchases? 17721 it Xy Al vis b u

LAl ke DU GG DY G TR

8. FAR 5224817 Value Engmeertng,

para‘graph (1 requrres
inclusioti of an’ apprdﬁnate value engineering clause in afiy’
subcontract of $100,000 or ore; iy be includeéd 'in subcon-

tracts of lesser value. FAR 52.248-3: Value Engineering:’
Construction; paragraph (h) requires inclusioriof an
appropriate value engmeermg clause in any subcontract of

$50,000 or miore; may e includéd-in’ subconiracts ‘of lesser
value. itz BT G Uk LT e AT Swn DY B O

quoxa A-UEL A8 HAY i LsTiep ot e LIfI82
Defense Federal Acqmsmon Regulanon Supplement clauses
P T JJHI..SH» IR LRI A L T
9. DFARS 252.242-7005: Cost/Schedule Status Report;
paragraph (g) requires the contractor to requrre a subcontrac:’
tor to furnish a cost/schedule status report in each’¢ase where
the' subcontratt is other than firm fixed-price; is tWélve
months or ‘more in duration, and has é‘rmcal or srgmfrcant
tasks related to the prime contract 6911 BLs ‘
CERROU SHED EFIEWE 10 sl Sl Ui SOBETHRGT
10. DFARS 252.247-7023: Transportat1on of Supplres by
Sea; paragraph’(g) Tequités inclusibn of this clause in all’sub-
contracts which exceed the 'small parchase limitation' in FAR
Part 13 ($25,000). usoiist oo LE B

£ b

Slebialoag LR G

Tocs gy B
IFREASM M LN

ce oagd t.la N NS TR,
W Ulalinh clMG Y et QUL

1'T.; DFARS 252.247-7024: Notification*of Transpottation of’
Supplies by-Sea; paragraph (b) requrres mclusron of this
clause in-all subcontracts, =< SR 0 i Cils gl as

12.. DFARS252.249-7001: Notification of ‘Substantial
Impact on Employment; paragraph (d) requires inclasion of
the substance of this clause in all subcontracts of $500 OOO or
more <4 zuriwatd biig aoolisoiiege A

G810 2L G GOIRLIDIL 45T (£)

5,

tmrm_‘i l i;:;ui,, M b 0D
1o anser

Gl wie D FULBOT TG Sl BHOLUY

68 This clause apphes to all pnme contracts )] expected to. exceed $25, 000 (2) subject to the requlrements of Subpart 46 8 (contractor llabrhty for loss or damage
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You area havmg a great day
the local Army hospital and en-.
dous discovery request. that was faxed" to you last week“fr\orh '
the Army Litigation, Division. The,local doctors allegedly
botched an operation and the plamtrf S ney sought drs-
covery of all records relating to the operatron You have spent
several days-in the bowels of the hospital and are certain that
you have found everything responsive to the request. - As you
sign the certification, by which you swear that you have found
all documents meeting the- request you are thmkmg about
tomorrow’s golf game ;

Fast forWard two years: You are on the telephone’ wrth the'
Army Litigation Division attorney who is handling the same
case that you dealt with two years ago. She tells you that the
plaintiff’s attorney deposed one of the hospital records clerks
a week ago. During the deposition, the plaintiff’s attorney
had the records clerk go through your “assémbled* drscoVery

Sl

response. The clerk, when'questioned by the plamtrf s attors
ney, stated that the records with which the government
responded to the request are not all the relevant records con-
tained in the hospital. The Litigation Division attorney con-
tinues, “Plaintiff’s attorney has filed for sanctions, under
Federal Rule of Civil Procedure 11, against me, the Assistant
United States Attorney handling the case, and you.” Are you
having a great day now?

Major Kelly D. Wheaton
LttzgaﬁonAttorney

acra ule V1
= L LY LR T N Y g
atiorney sanctions,? As

JEPEY by

ney’ ’s duty to conduct reasonable i mqurry into the factual and
legal bases of a suit, place greater constraints on the 1mposr—a ’
tron of sanctions, and attempt to reduce the number of Rule 11
ions, hah"g‘es\ from the previous
codlfymg the objectrve standard4 (¢)) establlshmg a contmu—
ing responsibility to Teview “documentss; (3) making imposi- ’
tion of sanctions discretionary®; (4) expanding the potential
responsible parties to include law firms?; (5) clarifying the
scope of appropriate sanctions, including providing important
guidance regarding the use of ‘compensatory damages8 and

(,;(6) provrdrng due | process prov1srons namely 2’ safe harbor

for party generated Rule 11 motions and show ‘cause proce-
dures for Judge generated Rule 11 inquiries.?

LadE ikt & nl/h” s d (RS E AW e RO 4

L0t ATy

Thrs artlcle examines the 1993 amendments to Rule 11.
The article first considers the history of Rule 11, discusses the
1983 amendments to Rule 11 and their rationale, and provides
a chronology of events leadmg to the 1993 amendments, The
article then examines empirical data*from séveral studies con-

128 U.S.C.A. §§ 2071-2077 (West 1993) provide the procedure for proposing and promulgating new, rules for federal courts, Under 28 U S.C.A. § 2074 (West
1993), the United States Supreme Court must transmit proposed rules to Congress not later than May 'of the year that the rules will becomé effective. The pro-
posed rules can become effective no earlier than December [ of the same year. Congress has the authority to modify any proposed rule. The Supreme Court trans-
mitted amendments to the Federal Rules of Civil Procedure and Forms on April 22, 1993. Congress failed to act decisively on the proposed amendments. The
amendments, therefore, became effective December |, 1993, consistent with 28 U.S.C.A. § 2074 (West 99’3)

L0, B R U at

20ne commentator has called the 1983 Rule 11 amendment “the most controversial amendment in the half-century of the Federal Rules.” Carl Tobias, Reconsider- .
ing Rule 11, 46 U. Miamt L. REv. 4, 496 (1992); see also T_E. WILLGING, THE RULE 11 SANCTIONING PROCESS 58 (1988). Dr. Willging undertook a study for the
Federal Judicial Center resulting in the cited work, The ﬁndmgs presented in the freport were based on rntervrews with 36 judges and 60 lawyers, and an analysis of
pubhshed is appellate pnl l987 mv'lvr g' ule 1 ated that volume of a
mals i§ rema able and that Rule I1' ' |

3See infra notes §7-92 and accompanyidg text.

6 See infra notes 96-101 and accompanying text.

7See infra notes 125-28 and accompanying text.

CESE T AR AVE BARRT bl

onl e By o geane T

8 See infra notes 93-95, 102-11 and accompanying text.

FEEE L nien e ot

9 See infra notes 112-24 and accompanying text.
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ducted on the application of the 1983 Rule, .1], amendments: .
Finally, the article analyzes the rationale and value of the
major 1993 changes.!0

Development of the 1993 Amendments

seonelying l*

Original Rule 11

Prior to the 1983 amendment, Rule 11 was titled “Signing
of Pleading”; an attorney s srgnature cert1ﬁed that the attorney
adi

is goo 0s no
purposes of dlelay‘ - A Wit v1olatlon of ﬁufe
résult in approprlate dlsc1pl1nary Action. 12"
was’ brought or»malntamed in Bad faith, thensar
be ordered 13 H wever, tlfe 1939 Rul“ “l'd ne
tions, 4 A cordmgly, some questlon ’

courts had the power to impose’ sahctlonsiarrld if'so; li?hlit‘l(
of sanctions.!> If the attorney had a “pure heart andiempty

head # the good falth te tisfied and the co co{uld n\otﬁ
iee AT e L : 4§ 4

oul
‘H. Disant
us if httgatton

L Tt

&d That 'ff;z‘*ibajgur 1 v“vaf“nﬂoq”

effective in deterrmg attorney Abuses 7 From 1939 & t"”l9:7w

v fye AL (ﬁ [T5E} r‘nr\!h 3%
only nmetee cases 1nvolv1ng legat1on of Rule 1 :
WHie SOl oIV O) Yingianeaas: g

2noifuBe SIBIGORTIE 10 S0092
PTE JoZL 5 uiby LU 2 BLDLG

10This artlcle does not discu

: oy bioolub bolvtensy vIsg 1oi
gt Do olud bonnsnog fmhut w0t ezb
11308 U.S. 676 (1939) (pubhshmg Federal Rule of Civil Procedure 1).

gy e s eauibioms CORT odl asnirmsxe stuig eidT
Ve nenii b 0lud o viaiend el 21ebizoos 1290 aluine o
”See eg, Roadway Expréss, Inc7V. Piper, 447'US. 752 (1980). - EHE
il 23 o ol 2mbsal 2igsve to YRGIOAGHID &
'4?08 U, S 676 (I9?9) (pubhshrng Fed;ral Rule of Ctvrl Procedure 11 )

HNAL Riwe

1), 7 SFuRD WOt

Slotis

' not 1nterposed for”’

any issues resultmg from ¢ anges in he Ru e 11 appellate review: process. Addltlonally,
through 37 establish certification” standards ‘and" sanctlons ‘that apply £"the drscovery piocess. Accordmgly Rule ll does

tions, Were reported.'®- The 1983 amendments were intended

s

to reduce the reluctance of courts to impose sanctions.!®
More frequent imposition of sanctions would provide a
greater deterrent to attorney abuse.20 The primary goal for
posmg sanctions was to deter attorney abuses, including
us claims and meritless legal maneuvers.2! Ultimately,

the amendments were enacted to require an attorney to recon-

sider before submitting a document to the court.

Substance of the 1 983 Changes

PRI

The 1983 Rule 11 amendments made several important
cifand8s.” Signaili ling these suhstantlve changes “the itle of the
an‘lended Rule tiow' mcluded the ‘word “sanctions"2 In- addl-" '
tlon to pleadmgs the ameﬁ’ded rule feferréd 1o “motions and”
othér papérs, " clarifying' that Rule” 11 applied io other riatters”
beygnd 'he mmal"pleadmg’s 316 bag oonssne ra badsod
race wnd GrY L aossao o) of wirdstar 20m0001 s To visvoo
" The ame‘n‘ded Rulé made thé impositiofi of sanctions -
mandatory. Once 4 violation of Rule 11 w4s established on’
motion ‘or sua sponte, the judge had to impose ‘sanctions.24
Offsetting ‘the Tequirement for sanctions; the trial judge was-
given “the necessary flexibility” to deal appropriately -with:
rule violations and to tailor sanctions to the particular facts of
the case.?5. The, amended Rule expressly stated that an appro-
are orhh gulb
o(lr 1ef uo(

(nomaooob art ‘mntl‘l bj: :
Federal Rules of Civil, Procedure 26

tgovem d1scovery FED R. Clv i
Wk e [FUURR EAEv e is BY LLTHe (e YR sid .

fnsmiviovoz sy doing divw ebroost ads 1sdy Loisie von
SUD @rIDOV JASYOIOL 94 Uk Jon s 2sunst ol 0f bobrogess
-00% yemodie aoiziviQ nolsricid o dgdiqend o) ai banigs
19bey enciionse 107 balit 2od vartoiis e Hinisl9” canniy
migleize A ol o eaises 1 [ owshooot® bviDd o olud Igtebs?
20y 914 - Tuoy bos-oeso ol yrdbrsd vontoilA zoist batinl)

w0 vsb IBUTR 8 GKIven

atos - sk o

15 See, e.g., Nemeroff v. Abelson, 620 F.2d 339, 350 (2d Cir. 1980) (*Assuming, arguendo, that an award of attorneys’ fees is a permissible sanction under Rule 11....”).

16 WILLGING, supra note 2, at 36. That is, under the 1939 Rule, courts had held that an attorney claiming that he or she had acted iii good faith, or was personally
unaware of the groundless nature of an argument or claim, was sufficient to avoid Rule 11 sanctions. See, e.g., Eastway Const. Corp. v. City of New York, 762

F.2d 243, 253 (2d Cir. 1985).
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force was appointed by the Chief _ludge ol‘ the Urited States District Cotiet for the
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lera ie 11 March 1987, the task
ct'd’ thorough study of’ liule‘ I lmplemléhtahon pt‘el)are %
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ask Force on

report of the study’s findings, and submit recommendations. The report collected information using several methods, including: (l) collectmg from gvery federal

district court clerk in the Third Circuit every motion for and every sua sponte consideration of sanctions under Rule 11 from’ Toly 171987 through Jiné! 31,1988
(2) twice sending questionnaires to every federal dlstrlct]udge and magistrate in the Third Circuit in the same one-year penod (3) conductmg telephone interviews
with 142 lawyers practicing before federal district courts in the Third Circuit; (4) sending questionnaires to 1270 lawyers and" comprhng the resiilts of 426 reSpons-
es; and (5) speaking with bar discipline authorities. See also WILLGING, supra note 2, at 24; Cooter & Gell v. Hartmann ‘(ior 496 U.S. 384 '&93 (1990)
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22Fgp, R. Civ. P. 11 (1983) (amended 1993).
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24Thomas v. Capital Sec. Servs., Inc., 836 F.2d 866, 876 (5th Cir. 1988).
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25Fep. R. Cv. P, 11 advisory committee notes (1983) (amended 1993).
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“priate’sanction mlght be ah"ordet’ to pay the other’ party §réds

‘Sonable expensesy including atforneys’ “fees. 26 Neither the

'vRule or the’ Adv1sory Cominittee Notesiﬁmwded any'guidance
i'on the types of sanctlons avallable The Ru]e also prov1ded

15r1 fr]mg any doc 'Rule the” attor-
hey had to‘certify, andthereby “affirtit; thaf the attoriey had
conducted d reasonable legal and factaal Thquiry and that the
attorney WS "ot subm1ttmg the documgnt for’ any- imptoper
purpose. Improper purposes includéd harassment ‘Causing
'unneceSSary defay; or needless incredse in the costs of the liti-
gation.28 To satisfy the certification’ requrrement AN’ attSrhey
was expected to make a prefr]m inquiry, reasonable under the
circumstances, into both the factsdad the law.29 What consti-
tuted a reasonable i mqurry “under the circumstances” depend—
ed oni suich’ faciors as the’ timné&dvailable for‘i‘nvestrgatlon
‘whether on]y the client’ posses'sed the information necessary
“for draftlng a-siibmission, or whether‘thé submission was a
p]ausrble viéw of the Taw.30 “The reasofiable prefiling inquiry
requirement was Thote string&ht’ than the orrgmal Rule’s
requirements and srgmfrcanﬂy Bxpanded the ¢ircdihstances
“that would trigger a’Violation.?! Despite the Tanguage of the
amended Rule, considerable controversy initially existed
whether the 1983 amendments retained the earlier, subjective
bad-faith test or whether the Rule created a strictly objective
test of reasonableness.32 By the end of 1986, however, a con-
sensus arose that the objective test was proper.? Finally, the

«Keener flled su1t 39

“text of the advisory ‘committee notés provided a brief descrip-
tion of the pfbéedtrréé'envi‘s’iorfed when' sanctions were sought
“and noted that “the’ procedure obvrously must comport w1th
‘due process reqmrements 34 i

P AERIT N

RSN Example of a Case Decrdea’ Under the 1983 Rule

b aodsa Lol v

[lustrative of the many cases decided under the 1983 Rule
is Keener v. Depariment of the Army.35 The case arose from
Ms. Keener’s employment discrimination claim, which the
Army subsequently settled, and her contested petition for
attorneys fees.36 " After-a United States 'Army Civilian Appel-
late Review Agency (USACARA) investigator issued a find-
ing ‘of discrimination, the Army entered into a'settlement

~agreement with Keener.37 Under the  agreement, the Army
agreed to"pay Keener $24,820.08 in back pay and her reason-
‘able attorneys’ fees.38 Keener’s attorney submitted to the
Army a fee- petition for approximately $93,066.11, totalling
898.5 hours of work. After’ the Army offered $12 159 97

B

The coutt found the fee pétition grossly and mtolerably

- exagger’ated.”40 "The court found that Keener’ s‘counsel had
éxaggeratéd his hourly raté by twenty-five percent, that he

went to great lengths to double-bill the government, billed at
his attorney work-hour rate for his travel time, spent over 100
hours on unnecessary or irrelevant research and drafting, and
billed the government for work unrelated to Keener’s claim 4!
The court held that, measured objectively, Keener’s counsel
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32 WILLGING, supra note 2, at 39. Courts applylna a bad faith test continued to follow case law from before the 1983 amendments and requlred a showmg of malice
or bad faith in the attorney’s conduct before imposing sanctions. Adoption of a strictly objecuve‘test did not begin until 1985 in Eastway Const. Corp. v. City of
New York, 762 F.2d 243, 253 (2d Cir. 1985) (“[TThe new Rule 11 explicitly and unambiguously impos$es’ an afftmative duty on éach attorfiey to'¢onduct 4 ‘reason-
able inquiry into the viability of a pleading before it is signed. Simply put, subjective good faith no longer provides the safe harbor it once did.”). Several other cir-
cuits quickly followed suit and adopted objective tests; see Albright v. Upjohn Co., 788 F.2d 1217, 1221 (6th Cir. 1986); Zaldivar v. City of Los Angeles, 780 F. 3d
823 (9th Cir, 1986); Rogers v. Lincoln Towing Serv., 771 F. 2d 194, 205 (7th Cir. 1985).

IIWILLGING, supra note 2, at 40.
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MFep. R. Crv. P. 11 advisory committee notes (1983) (amended 1993).
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. Keener submitted o the Army in Septe ber 198? a'formal 2 administrative COmpfarnt al[egmg ‘$exual harassméiit by her Army superv1sors The Army dis-
missed the admrmstrzmve comp]arnt Keener appealed to the Equal Employment Opportunity Commission, which'réversed the Army’s decisioriand remanded the

A01d. at 149.
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41/d. at 149-50. Regarding double-billing, for example, Keener’s counsel billed the government—that is, the Department of Army and Department of Labor—fm
99 hours of work on Keener’s case in a 96 hour time period. PEECPETS S
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submitted a fee petition that was outrageously inflated, and
contained unnecessary and double-billed hours of work—
clear violations of Rule 11,42  Accordingly, the court denied
all of Keener’s requests for attorneys’ fees, referred the case
to the appropriate state bar disciplinary authority, and ordered
the offending counsel to complete a legal education program
in legal ethics.4?

RPNV

Enactment of the New Amendments

Salicis i ,.luu

As the result of the substantlal -CONtroversy concermng the
effect and effectiveness of the amended Rule 11,4 in July
1990, the Advisory Committee on the Civil Rules (Adyvisory
Committee) initiated a study of Rule 11 and issued a public
call for comments due_on November 1, 1990.45 More than
125 individuals and organizations submitted comments, The
overwhelming majority of comments criticized the Rule and
its application.#’ The Advisory Committee held a public hear-

_ing on the Rule in February, 199148 The Advisory Commit-
tee reviewed the information gained from the hearing and
written comments and made a draft of proposed changes.4® It
then forwarded the draft proposal to the Committee on Rules
of Practice and Procedure of the Judicial Conference (Stand-
ing Committee).50 The Standmg Committee met from 18

20d at 150, e

BId at 151,

4 See infra notes 58-86 and accompanying text for a description of the bases of the controversy.

through 20 June, 1992.5! It made one significant change to
_the Advisory Committee’s proposal making discretionary the
imposition of sanctions.52_The Standing Comnmittee then for-
_warded the proposed changes to the Judicial Conference of the
United States, which reviewed the changes on September 22,
1992.53  After review with no modrﬁcatlons, the proposed
amendments were forwarded to the United States Supreme
.Court,* On April 22, 1993, the Supreme Court transmitted to
,the Umted States Congress a package of proposed procedural
‘uchanges mc]udrng the changes to Rule 11.55 Justice Antonm
Scalia,. joined. by Justrce Clarence Thomas dissented
proposed changes to, Rule 11, saying that the proposed
‘changes would render it “toothless "s6 Without change, the
amendments to Rule 1] became effectlve December 1,1993.57

B ) ,Empirical Data

PRNTS NI

_ Several studres on the 1983 versron of Ru]e 11 were con—
ducted in the late 19805 Many of the studles;focused on
_reported cases, mostly cases from federa] district_court and
circuit courts of appeal.58 . These studres were problematrc
_“because of under- 1nclusweness double countlng possrb]e
(kblases in reportmg practlces and possrbly inaccurate classrfl-
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45The Advisory Committee is a 12-member organization composed of federal judges, law professors, and practicing lawyers. Congress has authorized the organi-
zation to study the Federal Rules and make proposals for changes. Tobias, supra note 2, at 856.

461d. at 862.

7rd.

48 Carl Tobias, Congress and the 1993 Civil Rules Proposals, 148 F.R.D. 383, 386 (1993).

971d. at 387.

50The Standing Committee is an organization authorized by Congress to review and approve all Advisory Committee rules change proposals. Tobias, supra note 2,

at §56.

Ghise

52Tobias, supra note 48 at 387, fimy S LY
53Reske, supra note 51, at 14.
54Henry I. Reske, Gentler Sanctions, A.B.A. J. Sept. 1993, at 29.

55See supra note 1.
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56 Amendments to the Federal Rules of Civil Procedure and Forms (Apr. 22, 1993), reprinted in 146 F.R.D. 401, 507 (1993). {yépecifrcaklliy,/]‘ustic‘e} ;S%cz:lia&st-z/;tt‘:d! .

[T]he proposed revision would render the Rule toothless, by allowing judges to dispense with sanctions, by disfavoring compensation for liti- '

gation expenses, and by providing a 21-day * safe harbor” within which, if the party accused of a fnvolous frlmg w1thdraws the frlmg,k he is

entitled to escape with no sanction at all, ettt b i

1d. at 507. Justice Scalia believes individuals who file frivolous suits should get no “second chance” through a safe harbor provision. 'He also believ
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tionary sanctions will be imposed less often than mandatory sanctions. Finally, he believes the shift from sanctions compensating the moving party to being paid
nto the court will diminish the aggrieved party’s incentive to make Rule 11 motions, which will lessen the Rule’s effectiveness.

57See supra note 1.

S88ee, e.g., Georgene M. Vairo, Rule 11: A Critical Analysis, 118 F.R.D. 189 (1988).
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S‘)BURBANK vupra note 2! at 56.
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studies, as well as much anecdotal information, by the end of
the 19805 51gmf1cant 1mpetus to amend Rule 11 ex1sted '
SRR Ut Bl ORI
Several criticisms formed the bases for amendmg the Rule.
The leading criticism was that because “civil rights plaintiffs
had sanctions totions filed and granted against them more
often than any other type of federal litigant,” Rule 11 had a
“chilling effect” against such plaintiffs.6¢ Secondly, the
courts inconsistently interpreted and applied Rule 11.61 Most
notably, the courts were split on whether the Rule imposed a
one-time or continuing obligation to certify the legal and fac-
tual bases of a submission.62 Additionally, the lack of specific
procedures in eithér the Rule or the Advisory Committee
Notes for imposing sanctions created inconsistent procedures,
perceived injustice, and sometlmes fierce attack by legal com-
mentators.63 . OUIE TN EEMI S TS RTINS o

FL LA el

The legal community perceivéd that Rule 11 motions were
filed routinely and frequently.64 As a corollary, the legal
community perceived a great increase in satellite litigation
involving Rule 11.65 These perceptions often rested, however,
on’counts of published opinions; a few'examples of reported
decisions, and speculation:6 . At least one survey, for exam-
ple, showed that Rule 11 satellite litigation had not drastically
increased, contrary to the ﬁndlngs of many ]egal commenta-
tOl‘S 67 . P Cews ANl abadad sii

FREEUEASIE NN § fe Y@ 18 AN 8

Many lawyers belleved that Rule 1! was aggravating re]a—
tions among counsel,-between counsel and judges, and gener-
ally increasing the incivility of the bar.58 The 1988 Third
Clrcmt Task Force study found tbat forty percent of attorneys

Piwions aiy Do
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polled believed that Rule 11 had “aggravated attorney-attor-
ney relations.”$?. The same survey found, however, that only

- sixteen percent of the Judges believed that Rule 11 had aggra-

vated relatlons between bench and bar 70

However, severa] studtes—usmg more data more accurate
indicators, and more precise techniques—indicate that much
of the concern about the Rule 11 implementation was
unfounded. For example, the 1988 Third Circuit Task Force
study focused on targe sample populations and all cases,
instead of only reported cases.”! According to its data, Rule
11 motions were made in only 114 cases from July 1, 1987
through June 30, 1988. During the same time period, howev-
er, 23,184 civil cases were commenced and 21,351 civil cases
were terminated in the Third Circuit. “Thus, recognizing that
substantial informal Rule 11 activity exists, roughly less than
one-half of one percent of all civil cases in the Third Circuit
had formal Rule 11 activity.’? ~ Sanctions were imposed in
13.6% (18 out of 132) of Rule 11 motions.” Plaintiffs were
the target of 66.7% (88 out of 132) of the motions; plaintiffs
were sanctioned in 15.9% (14 out of 88) of the motions
against them; defendants were sanctioned in 9.1% (4 out of
44) of the motions against them:’* Civil rights and employ-
ment discrimination cases accounted for 18.2% (24 out of
132) of the Rule 11 motions in the survey; plaintiffs were the
targets in 70.8% (17 out of 24) of such cases and were sanc-
tioned pursuant to 47.1% (8 out of 17) of such motions.”> As
the result of further statistics, the Task Force concluded that
Rule 11 had positively affected a substantial number of attor-
neys in their prefiling factual inquiry, prefiling legal inquiry,
orin rev1ewmg cocounsel s papers 76

6“Toblae supra note 2, at 859 (citing Melissa L. Nelken, Sanctions Under Amended Federal Rule II—S()me ‘Chilling" Problemr in the Slrug,gle Berween C()m

pensation and Punishment, 74 Geqo. L.J. 1313 (1986)).
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617d. at 860; see also George Cochran, Rule /1: The Road to Amendment, 61 Miss. L.J. 5 (1991).

62Tobias, supra note 2, at 867 n.67.
63WILLGING, supra note 2, at 84.

64 BURBANK, supra note 21, at 60.

65WILLGING, supra note 2, at 108. Satellite litigation is that which is essentially a suit within a suit that does not relate to the mentq of the case but mstead anﬁeﬁ

out of a collateral issue or matter, such as a Rule |1 motion for sanctions.
66 14 at 109.
6714, at 112.

68 FEDERAL JUDICIAL CENTER, RULE 11:

FINAL REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES OF THE JUDICIAL CONFERENCE OF THE UNITED STATES, 1-2

(1991) (50% of judges polled believed that Rule 11 had “exacerbated contentious behavior” between lawyers).

69 BURBANK, supra note 21, at 86.
M/d. at 85.

AT PANES A b
71 See supra note 21 for a more detailed descnptlon of the Task Force s methode
72BURBANK, supra note 21, at 60.
n 1d_at57.
M4 ~
51d.

761d. at 75.
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The 1991 Federal Judicial Ceriter $tudy.used .computerized
docket data from five districts and responses from-a sutvey of
all federal trial judges.’”. This study found that civil rights
plaintiffs were no more likely to be sanctioned under Rule 11
than other litigants in other types of cases with high rates of
Rule 11 act1v1ty 78 wisui

AP QR —ERU U S0 S0 STOLT DOR LETOIRDIBI

Twoother SIgmflcant 1ssues’ arose’ concerning the imple-
mentation of the 1983 Rule during its: first years'of use. First,
nonmonetary sanctions were found to be rarely used. For
example,. the 1988 Federal Judicial Center study determined
that in ‘eighty-five published opinions, nonmonetary: sanctions
were imposed only twice.’%.: Additionally}'monétary: sanctions
normally took the form of payment to the opposing party.  For
example, the Third Circuit Task Force study:determined that
twenty-one of twenty-seven sanctions’ were moretary.and
eighteen of those were payable to the other party .89 Thus, con-
siderable evidence existed that judges were 'using Rule:11 as a
form of a “fee- sh1ft1ng statute when faced with attorney
abuse oo 2ar 10 45800 o 88y o1 88 To iswislon

: A '3" SEERNITON £ SPQR ot boooils TR OIDW

The second significant issue-concerned whether attorneys
were sanctioned _as ‘the result of ‘their.conduct or their work
product.81: That is, under the 1983 Rule, was an attorrniey safe
from sanctions fas long as the attorney made 3 reaSonable
inquiry into the facts and law and had a Subjective belief that
the sibmission was ‘well grounded in fact?82 . Alternatively,
was the focus of the Rule on the attorney’s work:product?
That is, did the Rule impose a requirement that if a-comipetent
attorney would not conclude after a reasonable inquiry that the
submission was “well-grounded” in fact and law, could.it not
be submitted?8* This distinction is significant. Assume an
attorney conducts an objectively reasonable amount of legal
and factual research and, as a result, makes an argument
before a court that the attorney honestly believes is warranted

Ylroni——-200Diie (8TOY 52 erayiaont

by the-existing law: - A trial court fellowing the“product ..

approach to sanctions is free to determine that the attorney’s

crovty e L ertM 1 sl oF e oty

77T FEDERAL JUDICIAL CENTER, supra note 68, at 1-8.
81d.
T9WILLGING, supra note 2, at 5.

aniio R T w0 onl) 1o ciesann ald or B3nle
80BURBANK, supra note 21, at 36.

Rl 1d at 15-23.

82]d at 15.
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¥ 1d. at 18-19.
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conclusion is objectively unreasonable and may-—under the
1983 Rule, must—impose sanctions.* - However; if the trjal
court follows the conduct approach, the attorney would be
safe from sanctlons 83 L coend 9 DBOLILT alnelniii E1sved
saRE Agiae ivinT sesssor] mdl aew rneiuing waibssl adl
Based on continued criticism of the Rulg, .in July. 11990, the
Advxsory Committee ‘réexamined. the rule.dnd the possibility
of promulgating changes.86 In light of the. 1988 Third Circuit
Task Force studyand the 1991 Federal Jud1c1al ‘Center study,
many of the concerns ‘that generated the 1993 amendments to
Rule 11 were, .if not:unfounded, not as serious as they were
perceived. to be..: At the same time, two sighificant concerns;
fee-shifting-and the conduct-product approach to Rule 11
sanctions, did not receive much attention. Regardless of these
analytical far]ures the criticisms of Rule 11 generated enough
momentum to ensure the enactment of the amendments, . ;<5

ey »Wmf‘f:r i1+ The 1993 Amendments: ... iseoi o1
i wnliosne s ed Povinnoopott bus vismituoy betit
fn‘)ijn; 4 oiilsise i Continting Duty: .- '._mf_ VLG
cavror - Baiest noito eaotigeag veedT 1 sluf srivicyn:
Under the amended Rule, an attorney- is respon51ble for any
document presented. to.a gourt, whether by-signing, submit-
ting, or later advocaling.%7; Previously, the language of Rule
11 did not explicitly impesg afly ¢ontinuing duty on’an; attor:
ney.88 The courts and legal commentators differed as to
whether Rule 11 imposed a continuing duty.8% The 1993
amendments attempt to clarify the extent of ‘an, attorney S, COon-
tinuing duty. Rule 11 does not simply. state that the attorney’s
dutyis'continting for:all of Rule 1]1’s requn‘ements Instead,
the 1993 amendments include the language “later advocatmg
which exposes attorneys to sanctions if they continue to insist
on a position that no longer is tenable.?0 Additionally, the lan-
guage “later advocating” requires that an attorney’s obligation
be measured when the attorney later advocates a position

‘taken in a document previously filed.?! : Apparently, however,

if the Rule 11 test'is‘otherwise miet "4t -the time of submis-
S shain o500l Syroeiy ouin aey (UOK 15 b
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86 See supra notes 44-57 and accompanying text for a full description of the development of the 1993 amendments.

87FeDp. R. Civ. P. 11(b).

S8FED. R. CIv. P. 11(b) (1983) (amended 1993).
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89 Compare Tobias, supra note 2, at 867 (““a clear majority of the circuits have refused to recognize a continuing duty”) with WILLGING, supra note 2, at 41 (r‘s[t]n‘ese

decisions do not mean that there is no continuing obligation™). .
90FED. R. Civ. P. advisory committee notes.

Nrd.
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sion—but the submission is. later found to be defective=~the.
attorney has no affirmative duty to:remove the-offending doc-
ument.92 An attorney, however, could not make any further
argument or presentatron from the'1mproper document

has long
been recognized.®3 :The amended Rule 11 ‘emphasizes this
philosophy in stating that “[a] sanction’ imposed for violation
of this rule shall be limited to what is $ufficient to deter repeti-
tion of such conduct or comparablé conduct by others similar-
ly situated.”%* This emphasis is repeated-in the Advisory
Committee Notes® listing 'of the factors that a court should

- That deterrence is the' primary g

consider in determining appropriate sanctions:” The Notes
state that courts should consider the amount of sanctions nec-
essary to deter the specific person from similar-activity and
the amourt of sanctions necessary to deter similar activity by
other litigants.%5 “Thus, both the specific deterrence of the.
offending attorney-and the general deterrence of persons simi-
larly situated with the offendmg attorney are recognrzed bases
for 1mposmg s‘anctlons Porne : i

N vy o

i Dtscrettonary Sanetions

SEE AT

RPN TR S I o1 1 WAV RO TS T wu:kmt 2
Another major change'in Rule 11 is that’ rmposmon of sanc-.
tions is no longer mandatory 9% Theé 1983 Rule wads based oii’
the theory that, among other things, by requiring’ ‘sanctions,:

the former reluctance of courts to impose sanctions would be’
reduced.97 The Advisory Committee’s proposed amendments
retained the mandatory standard and the Standing Committee
revised the Rule to contain a discretionary standard.%® With-
out any discussion for the change from mandatory to discre-
tionary, the Advisory Committee Notes list several factors that
courts should consider in determining ‘whethef’ to sanction:
and, if so, in what fashion.9? The factors include a determiifa’
tion of whether: (1) the improper conduct was willful or heg-/
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ligent; (2) the conduct was part ofa pattern of activity or only
an isolated event; (3) the conduct infected the entire pleading’
or only.one count or defense; (4) the person engaged in simi-
lar'conduct in other litigation; (5) the conduct was intended to.

- injure; (6) the respotisible person ts trained in the law; or (7)

the conduct had an’ effect on the. litigation process in time or
_expense. 100 Thus, courts have significant discretion in decid-
ing ‘whether to impdisé sanctions and, if'so, to what extent.
Additionally, some judges believed that imposition of sanc-
tions was discretionary, despite the 1983 Rule’s language. 10!
Therefore, by making the.imposition of sanctions discre-
tionary, the drafters of the Rule have codified the past practice’

of somie courts. s PreNnGdn. 0 S8 RO TR W ST

Ltmttatton on Monetary Damages
EXEFHERSHIE T IR S s i‘“v BoatiieS et A9Ranig SRS
The prevrous Ru]e s only:explicit description of an “appro-
prrate sanction” was a monétary penalty imposed on the delin-
quent party, including reasonable attorneys’ fee§ and
expenses. 02 However, the new Rule lists the following sanc--
tion possibilities: “directives of a nonmonetary nature”; an
“order to pay a penalty into ‘court”; and “if warranted for:
effective deterrence, anorder directing payment to the movant
of some or all of the reasonable attorneys’ feesrand other
expenses incurred as a direct result of the violation.”103.
Additionally, the Advisory Committee Notes provide a variety
of other possible sanctions. The suggestions include: (1)
striking the offendmg document; (2) 1ssumg an-admonition or
reprimand; (3) requiring participation in educational pro-
grams; (4) ordering a fine payable to court; and (5) referring
the matter to disciplinary authorities.104

Y—.r

The Advisory Committee Notes observe that because the
Rule is‘intended to deter, not compensate, a monétary penalty,
if assessed; mormally should be paid into the court.!95 Only
“under unusual circumstances™ when deterrence would be-
ineffective unless monetary sanctrons are assessed and pald to

Beguousta snd hoginld Sh g e

soinbiBiy Snioag

921d. (“formal amendment of the pleadings to withdraw an allegation or denial is not required by subdivision (b)”; “[sJubdivision (b) does not require a formal
amendment to pleadings for which evidentiary support is not obtained, but rather calls upon a litigant not thereafter to advocate such claims or defenses™). :

93 See supra note 21 and accompanying text.
94Fep. R. Civ. P. 11(c)(2).

95 Id. advisory committee notes.

BId 11(c) (“If ...
97 Id, advisory committee notes (1983) (amended 1993).
98 See supra note 52 and accompdnying text.

99FeD. R. Civ. P. 11 advisory committee notes.

100 £

the court determines that [there has been a violation], the court may, . . .
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impose an appropriate sanction. . .
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101 CARL B. HILLIARD & MICHAEL E. CHISHOLM, REPORT TO THE FEDERAL BAR ASSOCIATION RULE |1 SURVEY 12 (1992) (10% of judges surveyed indicated that they

would not impose sanctions even after finding that Rule 11 had been violated).
12Fgp. R. Civ. P. 11 (1983) (amended 1993).

1B1d. 11(c)2).

104 14 advisory committee notes.
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the opposing party are attornéys” fees and costs appropriate. !06.
These circumstances are more likely to océur; however, when
the violating party’s. court presentation is for ‘an improper pur--
pose, such: as harassment,: uhnecessary delay, or needless
increase in the cost of litigation.197. The Notes further:observe
that.in these cases the sanction award should not exceed those
fees and costs.“directly and unavoidably caused by the viola--
tion of the certification requirement.”198 ; Finally, the new.
Rule further limits the: imposition of monetary sanctions. .’ A
court may not award monetary sanctions -against a fepresented
party. if the basis for the sanction’is legal frivolousness.!9% In
the case of a legally frivolous argumient or:submission, the
monetary sanctions are more appropriately limited to the.
attorneys responsible 1o
BRSNS ““'“ VT 5 RON A
These changes represent a srgmfrcant attempt to move away
from the predominantly monetary and often fee-shifting
nature of sanctions under the old Rule.!"! The drafters of the:
new Rule listened to the comments - .and studies, that demony;
strated. that monetary’ sanctlons—specrflcally, fee- shrfnng-—-
were the most common ‘sanctions imposed. The new: Rule’s
language and accompanying Advisory Committee Notes are a
clarion call for the use of more imaginative sanction solutions.
Whether judges will change! or continue to-do business the-
old way, remains to be seen. In predicting: their. behavior,
however, one must consider that change to more imaginative.
sanctions will require more time and delrberatrve effort from
an already over- workedjudlcrary.-::,_ B o 13 it g Aige
R SULRE B TN a0l i ’ i
: Due Process Changes
s visnigios
Safe Harbor
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A well publrclzed and criticized change of the new Rule
lies-under the rubric of providing ‘greater due process.!!2, The
new: Rule requires that. a moving party, before filing or pre+
senting a motion-for sanctions under. Rule: 11, must first serve
the motion on the challenged party.!!3 Only if the challenged
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108 74,
19 1d. 11(c)2)(A).
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111 See supra notes 79-80 and accompanying text.
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document is' not. withdrawn or the alleged violation corrected
within twenty-one days of- service may the tnoving party pro-:
ceed by filing ‘with the court its Rule 11 motion.!'4 This so-.
called “safe harbor” provision -gives-a party notice and_an
opportumty to react before being brought before a court on an
alleged violation. The Advisory.Committee Notes state that
the safe harbor provision will encourage parties to voluntarily
withdraw sanctionable material.!!> Thus, the ability of parties
to police themselves is ificreased. - The drafters reasoned that’
under the 1983: Rule 11, parties were reluctant to withdraw
questionable material because doing -so might have been.
viewed as evidence of a Rule 11 violation.}!$ * Additionally, to
the extent that the safe harbor provision encourages fthe reso-;
lution of potential motions.outside the purview of the court, it
also addresses.concerns about satellite Jitigation. ., i obhae.i

FA0 OouiEe !ll ot ad) ol Dinong ennoD 5 )

- In analyzing the safe harbor provision, one must percerve
the drafters of the amendment. as optimists. . The safe harbor
provision makes sense in-a bar whose members are civil and,
are appreciative of an_ opponent bringing to their. attention a
potentrally defective. submrsslon ‘Alternatively; a pessrmrstrc‘

likely to engender tactical use and abuse.!!7 When a party
receives notice of a Rule_ 11 violation, it will have to review
the allegation, the material concerned, and formulate respons-
es.;; Thus, the:safe harbor provision may- only. accentuate one
of the worst aspects of Rule 11 in practice; attorneys may gain
a tactical .advantage by abusrng the Rulg in
“threat and retreat.” )18, . .
RIS bouRs oo O (EI
ST f""f!f’t]/ Jf"ShOW Cause
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= Less controversral is the second, significant due process
addition: in. the new Rule..The old Rule only mentioned due.
process. for, the offending party in the Advisory Commitge,
Notes, stating ‘that procedures to impose Rule 11 sanctions,
had to ‘‘comport with due process. requrrements »119 The new,

ACTEN NG 3

Rule provides that a court may sua sponte impose poss1ble
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112 As an example of this change’s publicity, in the three articles from September 1992 to July 1993 in the ABA Journal discussing the Rule_| | qmen(l_ments, everys
article mentioned the notification procedure. In each article, the provision was described as “key.”
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1siq. advrsory committee notes.
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117 Tobias, supra note 2, at 876.
18/1d. at 877.

H9FeD, R. Civ. P. 11 advisory committee notes (1983) (amended 1993).
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sanctions'only if it allows a'party to show cause why ithas not -

violated ‘d provision ‘of the Rule.’29 Thus; before any sanc=
tions are imposed, the court must give the challenged party
notice and ‘an opportunity to respond.12! Considerable discre-
tion reritains with the court to determine what procedures are
appropriate in determining whether a ‘violation has
dccurred.122. The ‘Advisory Committee Notes recognize writ-
ten” Smerssrons oral argument, or'even evidentiary hearings

as possible solutions.!23 The courts’ ‘wide latitude on what

procedures to use is certain to create inconsistency in applica-
tion. Nonetheless, the explicit recognition that notice and
opportunity to respond dre necessary before impdsition of
sanctions'is a srgmﬁcant and posmve amendmient of the’ 1983
Rule 24 ... ... r

Under thc old Rule ll only the attorney or: party 51gn1ng
the offending docunient could be held responsible. In Pavelic
& LeFlore'v. Marvel Entertainment Group, the United States
Supreme Court held that the old Rule did not permit sanctions
against the law firm of the attorney’signing the groundless
complaint.!25 The new Rule reverses this holding. A’ court
now may' impose sanctions on law firms.126 The new Rule
provides that absent exceptional circumstances, the law firm
shall also be held responsible when one of its pariners, associ-
ates, or employees violates the Rule.'27 This amendment is
useful because it allows the court to move beyond junior attor-
neys in large firms or in government agencies—who only may
be following directives of supervisory attorneys—to impact
on those attorneys who have supervisory responsibility.
Senior attorneys will be unable to force junior attorneys to
submit matters in violation of the Rule and then hide behind
their lack of signing the matter. Because of the shared liabili-
ty, this provision encourages senior attorneys to supervise
their juniors to ensure that the junior attorney has not become
the proverbial “loose cannon on deck.”128

T R Lt

120 1d. 11(c)(1)}B).

121 {¢f, advisory committee notes.

12214 A e
TNy

12314

124 Se¢ supra note 34 and accompanying text.
125493 U.S. 120, 125 (1989).

126 Fep. R. Civ. P. 11(c).

127 iSory-commi -
Id. advisory committee notes. " (oo sirico sk dasn utin

128 However, the Supreme Court specifically disallowed this reaqomng when analyzing the old Rule in Pavelic. “The message .

this is not a “team effort” but in the last.analysis: yotirs alone, is precisely the point of Rule I'1.” . Pavelic, 493 U.S. at 127.

2‘)F‘Eo R, Civ. P.I1 (I98’5) (amended l993)
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13014 11{b)(3).

'“See m 'ru'notes 32 'l‘?‘ nd acco
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Certification Requirement

iThe' certific'atio'n‘requi‘rement of the old Rule stated that the
matters submitted were “well-grounded ‘in.fact and [were]
warranted by existing law or a good faith argument.”129 The
new ‘Rule states that the -attorney must certify that the matters
have-“evidentiary ‘support or, if specifically so identified, are
likely'to. have evidentiary support after a'reasonable opportu-

_nity for further investigation” and are “warfanted by existing

law or by ‘a non-frivolous argument.”130 These changes
accomplish: two objectives:: First, the change codifies the
accepted position that the standard under the Rule 11 test is an,
objective one.13! Thus, the change eliminates once and for all
the “empty-head pure-heart” argument.!32 Second, the
améndment provides-parties who suspect facts—but are
unable to-produce those facts without the power of the discov-
ery tool in c1v1l liti gatlon—the ablhty to'pursue htrgatlon s

: b ERERI-cS SRR TR G B AT LA ST IR S AR IS FE R i
¢ These changes create some problems To. obtam the protec-
tion provided when further investigation is required, the party
must identify that it presently lacks evidentiary support for its
position. Thus, to obtain the protection, the party must reveal
its inadequacies. Additionally, parties may not be -able to
identify, in advance of litigation, matters that are likely to
have evidentiary support after reasonable opportunities for
investigation.!33 Regarding the standard for legal argument,
“frivolous™ is ‘an ambiguous térm. Admittedly, so is “good
faith.”- However, ten years of litigation defining “good faith”
exist. Additionally, examination of good faith tends to focus
on the attorney’s conduct. Examination of frivolousness,
however, can easily focus on the attorney’s product.134 " A
court should not inquire into an attorney’s competence in a
Rule 11 proceeding; other mechanisms for such an inquiry
exist. Accordingly, that the new Rule does not shed light on
the product conduct debate is unfortunate. To the extent that
the new Rule speaks to this issue at all, it promotes the inquiry
into attorney product, not attorney conduct.

AP EIERRY

PR et

p el SR

134 See supra notes 81-85 and accompanymg text for an examination of lhe conduct product dlchotomy
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:Further Clarifications ™

- The new Rule makes séveéral minor clarifications. and: addi-
tions that are worthy: of brief mention. -Attorneys now.-must
maké Rule 11 motions‘separately from' other motions or
requests of the court:!3%. This change is consistent.with the
drafters’ intent to “reduce the number of motions for sanc-
tions.”136 - Simply. put, by requiring that the Rule 11 motion be
made separately, the drafters have mcreased the admlmstratwe
burden of making this motion.; No longercan a party tack the
Rule 11 motion onto some. other motion as an-additional
prayer for rellef D R STl 01260 batasoos
Dy LNE Suno e®IBLAMIHY Sunens anreun U lano avilasiio
The new Rule also pl‘Ohlbl[S the imposition’ of monétary
sanctions on the court’s initiative after a voluntary dismissal
or settlement of the suit unless the Rule 11 show cause order
was issued prior to-dismissal or settlement.!37 . This change
was made to protect parties who settle from later being faced
with a court’s order that might lead to sanctions which, if they
had knewn that it was coming, might have affected their will-
irigness to settle.!38.. This is a useful change. It general]y will
éncourage  settlement because 1t will prov1de finality in.the
settlement process.~ Y
S SPTAR @es L0 CIIIBGN rif)ms" il
' oo sidsn Conclusion - -+ L9BIVE Sysil
: sno ol psbaste ardy wmibigesi AONGR sy
The 1983 amendment to Rule 11 generated substantial con-
troversy, litigation, and legal analy51s Among other thmgs
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the Rule ‘was criticized for creating satellite litigation, exacer--
bating a deterloratmg cwnllty among the bar, and chilling mer-
itorious clairtis, 'particularly in the civil rights arena. Much of
this ctiticism Was without significant support, but some of the
criticisms had a kernel of truth. Moreover, the perceptions of
the bar echoed the legal commentators’ concerns. .On the pos-
itive side, the 1983 Rule fostered preﬁlmg inquiry; generated
significant publicity in.the bar on issues of attorney compe-
tenice and sharp. practlces and. may have deterred frivolous or.
lmpfoper litigation. .s.vi wiwsso 0F minies °F sa1 o) 2otuha RISYIY]

STECTHIN I PO L ISR LA IS TEeY iarxe o cmesisdioncil  noy
£ The 1993 amendments to Rule 11, on the whole, are posi-
tivé changes to the law. They establish minimum due process:
for sanctioned attorneys, draw the focus of sanctions away’
from monetary sanctions and fee-shifting, put some responsi-
bility on the bar to police itself through the safe-harbor provi-
sion, reemphasize the deterrent purpose of the Rule, broaden
the range of responsible parties, and clarify several. points of
confusion that have led to considerable litigation. " Unforty-
nately,: the 1993 amendments fail to focus the attention_ of
courts on attorney conduct, not product, and probably will fos=
ter thore, not less, litigation in the near future.  Taken togeth-
er, however, the amended Rule 11 is an 1mpr0vement and will
continue to positively influence litigation in federal courts. ;.
artl wel ofll 290051
AD0REE

i lunoiaouxs ingeds st esbivors
oo At 1o sao naidw sldiznoceat Dlod od osls Yod,
PO 2oy npien an) ety sewvolgm o el
sy eerent avom o oo o) awolls 1t geesnsd liftsen
YR VIED odw---2910008 65 JRAA1aven-fit 10 siviitanel ni 2rsn
IOBQIN OI—2VAITIOiE VIn2IIsnbe 16 povid siwobiol od
vitlidiznogeat vioRivianne L ee

vl e ey one o!; 200t 0o
of eyanicis 1okin: 95101 0l eldaay od Hiw evomiois inad
Gairtad obid nadi bos olud ody 1o moligioiv al @initsin sidue
-tliddgil bosdz o 1o sausoed. nbum sl oo
DEIVIDUE B 2Y¥0LGHE 10N anys

iz fo Auel o
9 notivor 2id o)
i orsans Gl Pioinul vads

7Aool mo nonnss seool” Isidiovona il

ST R I

sy GPUBIRGY V104V DG WL

USALSA Report

United States Army Legal Services Agency

Environmental Law Division Notes

Recent Environmental Law Developments

POV Wl O DOVLNTIOT | . Seen T onineny s ol

The Environmental Law Division (ELD), Unlted States
Army Legal Services Agency (USALSA), produces The Envi-
ronmental Law Division Bulletin (Bulletin), designed to
inform Army environmental law practitioners of current
developments in the environmental law arena. The Bulletin
appears on the Legal Automated Army-Wide Bulletin Board
System, Environmental Law Conference, while hard copies
will be distributed on a limited basis. The content of the latest
issue (volume 1, number 10) is reproduced below:
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National Environmental Policy Act (NEPA)

ctw gaiqoasyr 2id) bawailozih vl THIOD BnEue Sl uuon 381

vlezr . .Council.on Environmental Quality (CEQ i 2 gl

The CEQ indicated that it will bégin 16 study Envitonmen:
tal Impact Assessment (EIA) effectiveness, floodplain man-
agement, environmental Justlce comprehensnve ecosystem
management, and the apphcatlon of the National EnVironmen-
tal Policy Act (NEPA) abroad. In an attempt to determine
whether the EIA process can be more effectlve the CEQ will

Llvuy

hold several NEPA liaison meetings. In response’to the floods

IO UK 2 RGGNON0s Dak 2818 2uinn ity wy? H

32 SEPTEMBER 1994 THE'ARMY LAWYER'» DA PAM 27-50-262




in the-midwestern United States last summer, the White ment areas, will have to file an application fora Title V oper-

House Office on Envitonmental Policy has created a flgod- ating' permit no later than 15 November 1995. A few states
plain management task force.- The CEQ-is a- member of that afe requiring an‘application much-earlier. Installations should
task force. . The presidential memorandum-accompanying allow at least one year to adequately prepare for and submit a
Executive Order No. 12898 on Environmiental Justice requires Title V application. In the absence of a “permit shield,”
federal agencies to use the NEPA process-to deterthine: which arises only from a timely and complete Title V applica-
whether a proposed action disproportionately affects disad- tion, the: CAA prohibits major sources from operating until an’
vantaged communities.  The CEQ actively-participated in operating permit is isswed, which could take several years.
developing this order“dnd it closely monitoring this issue. Consequently, installations that fail to mieet the Title V appli-
The CEQ also is developing guidance to Stress viewing envi- cation ‘deadline will face a ‘major’ crisis. Environmental law
ronmental impacts comprehensively, rather than by specific specialists should make certain of the follow1ng
media or specific projects. “Finally; i dccordance with Presi- BRI S Y PR
dential Review Directive 23, the CEQ is studying the possibil- (1) the state’s appllcatlon deadlme is
ity of extendmg the application -of the NEPA abroad Major knowri; ~ . .
Corbin. T THD AT YUl 4 : B . : LBHINBEILE {e s

ULV LG A ORe S TS S bl ik (2) an accurate and complete mventory of

“potential emrssrons is-available for the

Clean All‘ Act (CAA)
’ ’ i ‘Wmstallanon

(3) mstallanon planners have fully evaluated
¥the  applicability of Title- V requirements to "

preparing and processing’ COnformlty detérminations’ wnthm e neutheinstallation and developed an effectwe ’

the Army. The EPA promulgated the General Conformity BT comphance plan' SR PV TS BT STRTEN ST i o 3Y
Rule on 30'November 1993, which took effect on' 31 January FRIS e N PES SRS TFTCTPR TP PRV Ay B SR S W'rl.i! SRR ok
1994 The gurdance is bemg d1ssemmated through MACOM (4) a contract mechanism is in place to - .
channels;" IR i3

obtain contractor support m preparmg the
fzann, mrT1tle V application; -

The Deputy Assrstant Secretary of the Army (Envrronment

: SR I s B i ¢ ol
Safety, and Occupational Health) must sign and approve con- (5) the installation is in comphance or. wrll
formity determinations for Army activities. They must be be before the application deadline, with all
stand-alone documents, separate from NEPA documentation.® =%+ wsstidpplicable CAA requirements—such as,
Environmental law spec1alxsts anticipating the need for a con- Prevention of Significant Deterioration
formity determination should coordinate with 'the ELD early 1" BSDY and New Sourde Réview (NSR) pers” “'*
in the planning stage for an action. mit requirements; and

“Undér the Geéneral Conformity Rule, actions with air emis- e amesn6) the installation has programmed the
sions below specified threshold levels (de minimis emissions) funds and resources needed to meet Title V
are exempt and do not require a conformity determination. requirements on an ongoing basis.

The Army guidance calls for installation commanders to sign
a Record of Nonapplicability documentmg that the emtssnon§
from the action will be de minimis.

1" Applicability of the Title V
" Operating Permit Requirement

S, 0T e ) ARG s A i ke
e et i der T1tleV of the CAA, “major sources” of air pollutants

will have to obtain a federally enforceable operating permit
-On_17 June, 1994, the Environmental Protection Agency issued by the state under an EPA-approved program (CAA §
(EPA) 1ssued an mterpretlve rule roof removal operations. 502).3 Considering the costs and loss of operational flexibility
under the Nat1onal Emission, Standards for Ha,zardous Air Pol- associated with obtajning a Title V permit, classification of an
lutants (NESHAP) for Asbesto 2 _hls rrule is desrgned to installation as a_“major source” will have §Igmf1cant conse-
clarify the application of the Asbestos NESHAP to roof quences
removals. - The rule specifies which roof remgyal operations i ot L BUCLHURIG Vs Salt BRIDEL 00 ARRUGEOY A
are, covered by the NESHAP and the requrred Work practices: ' The EPA issued, memorandum to, its reglonal off1 es on 8:
The rule will be set forth in 40 C. F R. part 61, appendix A, ‘March 1994, Cons1derat10n of Fugmve Emissions in Major
subpart M. Source Determ1nat10ns which may allow some installations to
avoid “major source” classification.: Desp1te the language in
40 C F.R. §‘70 2 (defmmon of “major source’ ) the memoran-

Asbestos Removal

CAA thle VPermzt Program Eleventh Hour Reminder

T B4

G D !
Most major Army mstal‘ tions, In both Natlonal Amb1er1t,_r

Air Quality Standards (NAAQS) attainment and nonattain-

2‘59 Fed. Reg ’%l 157(1994)
342 US.C.A. 76612 (West 1994);40,C.FR. pt. 70 (1993). it 1 s Bofi-Bmsobil D oo W, foaeurse vise, sl Dr s 2t
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vent, or defined opening, such as dust from military training
exercises or smoke from prescribed burning....Of particular
importance to some Army installations, the EPA’s new gurd-
ance provides that states do not have to count fugitive emis-
sions of particulate matter (PM-10)—such as, dust from
military training—in determining if an installation in a PM-10
nonattainment area is a “major source.” Environmental law
specialists should alert their installations’ air quality personnel
to this significant change in policy. The EPA’s memorandum

should be available through its reglonal offices. Major Teller.
SRS ISR S TN UL 5 e TR LAY P S L

Endangered Specles

Army Red- Cockaded Woodpecker i
(RCW) Management Guidelines
The Assistant Chief of Staff for Installatlon Management
approved new RCW management guidelines on 22 June 1994.
These guidelines supersede the guidelines contained in Tech-
nical Note 420-74-1, Management of the Red-Cockaded
Woodpecker on Army Installations (21 August.1989). The
new guidelines—which apply to all Army installations that
manage RCW habitat—impose major new requirements, such
as preparation of an mstal]atlon RCW management plan and
RCW surveys. - - SRR R ST T AT

In 1mplementm0 the RCW gu1de11nes 1nstallat1ons must
follow the procedures prescribed in the Army s Endangered/

[P RS R £ DD I

4See Memorandum, DAIM-ED-N, 9ubject Endangered Specres Guldance (15 Feb. 1994)

5DEP’T OF ARMY REG 420 74, FACILITIE_

NGINEERING NATURAL REQ()URCEQ—LAND FonEqr AND WlLDLIFE MANAGEMENT (25'Feb 1986) ’

Threatened Species Guidance.4 The latter guidance will be
published as chapter |1 of the new Army Regulation (AR)
200-3, Natural Resources: 'Land, Forest and Wildlife Man-
agement, which will replace AR 420-74.5 . Effective imple-
mentation of the RCW guidelinés will require actlve
involvement. by environmental law spec1ahsts : -
N T TR SR

“The RCW Management Gu1delmes currently are avallable
for downloading on the LAAWS BBS, Envnronmental Law
Conference. Major Teller. IR
DiEiLote \(‘J HETIE AR T) FEF} VISVISOUE RO 2B

DDN Addresses

~picigeon ) piaybaste 2raanr o G sriusnid v osd eitnab
For thos,ersz,hrng to communicate with attorneys in the
ELD’s Compliance and Policy Branch through the Defense

Data Network, the following addresses are provided:

MAJ Bell - “BELLDAVI@OTJAG.ARMY .MIL”
CPT Cook - “COOKTHOM @OTJAG.ARMY.MIL”
MAJ Corbin -“CORBINMI@OTJAG.ARMY .MIL”
MAJ Fomous - “FOMOUSJO@OTIJAG.ARMY.MIL”
Mr. Nixon -“NIXONSTE@OTJAG.ARMY MIL”
MAIJ Saye'- “SAYEJOSE@OTJAG.ARMY.MIL” -
MAJ Teller - ‘-‘TELLERCR@OTJAG ARMY MIL”

e AN ALLOT DRIGHHTISARIG wiTian I STV RS “ SR A X
If you experience any problems, contact Ms Athey in the
Environmental Law Division. Mr. Nixon.
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Contract ﬁaw Notes "5 il wd Laiies

SRR R RTINS0 1 S T IR TR I MR OFERN S SO N FAGIEA I R I 1 e T AR H L IS By 1 §

. Funding of SerVice Contracts: -~ oo
-+ +» The GAO Clarifies the Rules’ :

Beain

[ISRISEE S

A common problem tacrng fiscal law practrtloners is the
proper apphcatron of what is commonly known as"the “bona
e : soiinbaioLs B irinid

’ BAREEE - - RS SRS R A SHUHLITETINU 52700
lThe ru]e is based,.on ’&l u.s. C § 1502(11), which states as follows:

G L b DL
) The balance of an appropnatron or fund llmlted for obhgatlon to a deﬁmte penocf 1S \av\aﬁ%le on y

" TJAGSA Practice Notes

Faculty, The Judge Advocate General’s School
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fide need” rule.’ "Over the year’b the' Gerleral Accountmg
Office (GAO) Has dev’doped Tules through its case Jaw that
define when'a “bona’ frde need” exists based on the type’ of

‘i e L8 )
funds and the type of cohtract involved.2 " "/ ‘
FUUT o AR 4 Mantiz A D0 (0 potn odags ant v

Recently, the GAO clarlfled previous _gu1dance concerhmg

thé proper funding of servrce contracts 3 “This'note will exam-
et XHsaaR L Eg a0 U ai-riet e ad e stut ot

VL isndns

S OF el Innie e S e L s NALY
for payment of expenses properly incurre

dunng the period ‘of availability or to complete contracts proﬁerlj made within that period of avar]abrhty and obhgated consistent wrth sec-
tion' 1501 of this fitle [the Purpose statite].” However, the appropriation or fund'i 1§ hot available'for €xpenditure or a perod beyoid the pen-
od otherwise authorized by law. = roinsiiin Sio Bis «@iiag STENLIDE DOA INLEHNeNs { AOAAKS abisbnnls viilnny 1A

2See Chairman, United States Atomic Energy Comm., B-130815, 37 Comp. Gen. 155 (1957) (general rule on supply contracts); Betty F. Leatherman, Dep’t of
Commerce, B-156161, 44 Comp. Gen. 695 (1965) (stock level exception in supply contracts); Defense Technical Information Center—Availability of Two-Year
Appropriations, B-232024, 68 Comp. Gen. [70 (1989) (use of multiyear appropriations); Incrémental Funding of Multiyear Contracts, B-241415, 71 Comp: Gen.'
428 (1992) (service contract rules); Proper Appropriation to Charge Expenses Relating to Nonseverable Training Course, B-238940, 70 Comp Gen. 296 (1991)
(training contracts); Theodor Arndt GmbH & Co., B-237180, Jan. 17, 1990, 90-1 CPD | 64 (construction contracts). SHEHEE RS

3 Incremental Funding of U.S. Fish and Wildlife Serv. Research Work Orders, B-240264, Feb, 7, 1994, 1994 U.S. Comp. Gen. LEX1S 198 "' =127« 7mxirter
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ine the impact of the new GAO guidance against the backdrop
of the GAO’s previous pronouncements on service contract
fundmg : po ey ;

The GAO s Prewous Gutd&nce B

The GAO has declared for many years that services are a
bona fide need of the fiscal year in which the contractor per-
forms the service.*. However, in. 1943, the GAO carved a
large exception for so-called “nonseverable” service

contracts.’ - In declaring that the productlon of a crop whose
growing season crossed frscal years6 was nonseverable, the.

GAO stated:

‘ The services contracted for under operatron,
(2) were to be performed during the 1943
crop year—in the instant case, extending..
from . . . April 15 to August 5, 1943—and,
therefore, of necessity, covered a portion. of
two fiscal years. The fact that a contract
covers a part of two fiscal years does not
necessarily mean that payments thereunder
are for splitting between the two fiscal years
involved upon the basis of services, actually
performed during each fiscal year. ... Itis
true, of course, that under certain condi-. ; =,
tions, such as where a contract calls for per-
formance of purely personal services with
compensation therefore fixed in proportion. ..

. to the amount of work performed, the fiscal .
year appropriation properly for charging is
that current at the time the personal services’
are rendered. . . . Such a contract is termed
severable as distinguished from entire.. <. o wiis
However, that is not the situation here..- The
instant contract provides—in addition to the .
“ground preparation”— for the cultivation
of certain acreage for a definite price per -
acre, payment to be made upon the comple-
tion thereof. Thus, there is involved one
undertaking, which although extending over
a part of two fiscal years, nevertheless was =~

determinable both as to the services needed:
and, the price to be-paid therefor at the time.:. -,
the ‘contract was entered into. Such being
the case, the fiscal year appropriation cur-
rent at the time the contract was made was
oblrgated for payments to be made thereun-
der :

iy e

Smce 1943 government agenmes and the GAO have wres-
tled with defmmg whether a service contract. was severable or.
nonseverable in a variety_of contexts, For example the GAO
has held that contracts for trucking services$ and maintenance
services? were severable. On the other hand, the GAO has
held that contracts. for a study and. report on Vietnam veter-
ans!9 and for tramlng courses beginning on the first day of the
fiscal year“ were nonseverable.. .

P

More recently, the GAO has held that the Agrrculture
Department’s Food and Nutrition_Service improperly used
annual appropriations. to “incrementally” fund contracts for
consultant services, In Matter of Incremental Funding of
Multiyear Contracts,'? the GAO stated that the multiyear con-
tracting provisions of the -Federal Acquisition Regulation!3
did not convert a nonseverable contract into_a severable con-
tract that the agency could. fund with annual approprratrons of
different years.. - - - v e . ;

Until recently, the guidance for determining whether a con-
tract was severable or nonseverable was confusing at best.
Fortunately, in. Incremental Funding of U.S. Fish and Wildlife
Service Research Orders,'4 the GAO. replaced its 1943 guid-
ance with a srmpler test.

Casas itd UMWl
PRI RLE e M LR 1)

The Facts of Flsh and erdl1fe Serv1ce Researc‘

Under statutory authorrty,” the Secretary of the Interior
enters into cooperative agreements with colleges and universi-
ties to conduct fish and wildlife research.. As part of the coop-
erative agreement, the Fish and Wildlife Service (FWS) issued |
cost-reimbursement research work orders to_the colleges and
universities to fund research services spanning several years.'6
The FWS,; however funded the work orders on an incremental

Gt b b et i

4See To the Chairman, Atomic Energy Comm., B-116427, Aug:-20, 1953, 33 Comp. Gen. 90°(1953) {and decisions tited therein); Inéremental Funding of Mult-

year Contracts B—241415 71 Comp. Gen. 428 (1992)

I AR e M R,

6In 1943, the federal government’s fiscal year ran from | July to 30 June.

7To H.B. Herms, Dep’t of Agriculture, 23 Comp Gen. at 371.

8To the Chairman, Atomic Energy Comm., B-116427, 32 Comp. Gen. 90 (1953).

9To the Sec’y of State, B-125444, 35 Comp. Gen. 319 (1955).

10 Proper Fiscal Yea.r Appropnatlon to Charge for Contract and Contract Increase, B-219829, 65 Comp Gen. 741 (1986)

R R

'2B—24l415, 71 Comp. Gen. 428 (1992).

0
5To H.B.'Herms, Dep’ tof Agriculture, B- 37929 2’5 Comp ‘Gen. 370(1943) productlo 0 'rubber—

Conad e 0 Ve

Loanid i sad e

SURITF L A B SR (R

ng plafts where growing season ctossed fiscal years).

i i el

se i sdiars S G hEs o dese Th

PRATILY TONY RPN, 200 3 b e ad R N TS PTG A PR T
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I3 GENERAL SERVS. ADMIN. ET AL., FEDERAL ACQUISITION REG. 32.703-3 (1 Apr. 1984) [hereinafter FAR]. R e R L T

RO T el TE

14'B-240264;,“Féb‘.(7:"199”4,"1994 U.S. Cortip. Gen. LEXIS'198. ~

EEELY RN NP PE N 1

1516 US C §75’5 (1988)

RVRILE Y BRI

16 Incremental Funding of U.S. Fish and Wildlife Serv Rerearch Orders, 1994 U.S. Comp. Gen. LEXIS at *2-3.
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basis using annual appropriations.'7. Based on & ¢riti¢al Interi-
or Department Inspector General report of the ‘practice,'® the

FWS requested an advisory opinion from the GAQ.19:

LD MOUSTIOONGGE oy 18021 o) o2ss ol

2% The GAO’s Clarified Guidance . itz

bl sosin ad of samyag 1ot Holsgildo
In its opinion, the GAO briefly reviewed its findings on the
Food and Nutrition Service?® and announced that, although
the FWS opérated under a cooperative agreement rather than a
contract, the same bona fide need “analysis applied.?" The
GAO then set’ out its current gutdance On the ‘severability of
contractsi: -0 S ainAd el aeosiaon iari plort esd
et QAL Lo L Dand Sldmigvae oraw pI0ivion
" Whether an~agéncy should charge the full {
" “cost of ‘contract 'sérvices to the ‘@ppropria- *
tion available on the dafe a contract for ser—:='¢ ifisnt]
vices is made or to the approprratron
'”cﬁrrent at the trme servrces are rendered

10 oty qld

- be sepa’rated into ‘cornp‘onents’ 'that‘indepen-‘ 10
@ dently fmeet a'separate’ need of the=gover'ﬁ-"~;~-*
':"m'ent U 'Thu's tothe 'éxten‘t "a n‘e'ed for"a" FEE

isErvices” a‘rlses ‘in” 2 'subsequent fiscal year, ief i
that portion is severable and chargeable to, e
approprrauons available in the subsequent
“yedr®.: ¥7:0n the 6ther hand, where thé'ser=-
»o I8 vices proVrded constitute a specifi¢, entire 5%
.7 job with a defined end- product that ¢annot i mmol
Teasrbly be ‘subdivided for ‘séparate ‘perfor" " =it
mance in each fiscal year, the task should 1w uuns
be financed entirely out of the appropriation
““current at-the time of award, notwithstand- *
ing that performance may extend into future
Ufiscalyears 22 0 7 wihding viohmsiz bl
v wi warslion fmw 2IOSHINOTe s OV IERRD00L GIHIL 219310
The GAO thér éxamined the résearch work orders’involved
and found that - they commrtted the universities to completmg
f H00 B0 cF FRDIG GOV GIIEYEST JHSTT ¥i-Jaird
e ing

¢ lEaves v

ABGe AU0LYISE GUIBZRYT LOLT O

the researchrinvolved and produ€ing 2 final publishable report. -
Consequently, the GAO determined that the tasks required by.
these research work orders were nonseverable and that ‘the”
FWS should have obligated the full estrmated cost of the
orders at the time of award.23 " 7 G 0n

sonivier 1stl 2oy Conclusiontosulsod and OAD anT
< IOdss e o folfw fi 1esy faoett o o baon abit snud
" As'the GAO previously has stated; ‘absent special statutory”
authority, agencies must fund severable contracts with funds
curfent at the time sérvices dare fendered.24 ‘Conversély,"GAO
has'now stated on two ‘occasions that agencies must fully fund
nonseverable contracts with current funds available at tinfe of”
contract award.?> The new GAO guidance should provide fis-
cal law practitioners With clearer guidance on’determining the
proper funding:of multiyear ‘service contracts and similar
agreements, thereby assisting ‘fiscal law practitioners in avoid-
ing uninténtional violations: 6f the Anti-Deficiency Act.26
Major Hughes’i""t v iy howsroo ceieesons 1o s1oionoi
JOBMNG B dudi ost sl ey 1‘)«1. oWl
it zsub - Criminal Law Notes' - =
winnusizdy ginsntveq ey asset vHise
Utniited Stateés v. Drayton:™ leltmg
' 'the Application of UCMJ Article 37
2rdb oL cassvedaoaid foss wouh Boanoiso
The command-centered nature'of the military-justice system
assures a continuing possibility of tension-between proper
command 'guidance ‘and unlawful commind influence. The
United States Court of Military” Appeals (COMA) has
observed that the Tine “between legitimate concern for'the mil-
itary function of command and the improper-interference with
the judicial process mayon occasion be a hazy one to dis-
cern.”? The tension between the ‘proper and: 1mpr0per exer-
cise of superior authority ‘is noteworthy where senior and
subordinate leaders’ dlSCUSS the drsposmon of partlcular mili-
tary justice ictions:" f)m).n ol el
acte b el uﬁ ----- “noigiegsie bororn”

The “black leiter rule” ¥s simply that a senibr-cdmmander
may not preclude a ‘subordinate cofmmander from" exer01smg
sitG bsviovni er averdl sudT oot neo

NI PR TS sifw pabisishon

TV Bi

17With the exception, ofbcertam .specified projects, the FWS receives only annual appropriations. See, Depamneng of the Interior and Re]ated Agencreq Appropria-

tions Act 1994 Pub. L. No. 103- 138, 107 Stat. 1379, 1182(199’%)

W Incremental Funding of U.S. Fish gand Wildlife Serv, Research Wark Qrders, 1994 U:S. Comp Gen, LEXIS at *4,

PRI iy H’Kl)J )

LRGN 36 61 99’
REBD W opmgelt iy

[TERFPEN

e}

9Under 3t U.S.C. § 3529, agenctes may request the GAO to render advisory opinions concerning the propnety of a dl%burqement " Se¢ also DEPT OF DEFENSE
REG. 7000,14-R, FINANCIAL MANAGEMENT REGULATION; “‘Disbursing Policies and Procedures,” vol. 5, para, 250102 (Dec. 16, 1993) (Department of Defense proce: .

dural guldance)

W0 See supra note 12 and accompanying text.

2 incremental Funding of U.S. Fish and Wildlife Serv. Research Work Orders, 1994 U.S. Comp. Gen. LEXIS at *S
AERE YUY 0w queol

214, at #6-7.

2314, at #7-8.

ARECHY TRV a8 quuol Fo OSBRI 4 o
24 See supra note 4 and accompanying text. However, lO U SC.§ 24l0a (1988 & Sup

s BR sk vdeb Doeon) aoumoy toell # mormmrsvog imshat ady £he) al?
JogimioD S8 sorhunriaA e osl akeeit A oy
S8 VS0 -8 oD yroat siriol A nreastind )y sl o178
SV MR g qino’ ) &L ADRE T

SHGY O ol it G

sl tostnall han 1Dereol) 108 9gnillY of soimhiaugaA meY ke el
lV 1992) allowq the Department of Defense to treat severable service con-

DEFENQE DEerENSE FED. ACQUISITION REG. Supp. 237.106 (l Dec 1991) (providing hqt ofcontractq subject to 10 U.S.C. § 2410a). . -

SR TEE NP S R A S 1

35 See supra notes 12, 14 and accompanying text.

boons 1) f-EGY

s adsnie D BOUTIEIUG SA SASISTEYT s T MiMaA 2vRge sAsmaa

2631 U.S.C. § 1341 (1988). The Act prohibits agencies from making obligations in excess of amounts appropriated by, Congresq An agency would violate the Act.
by violating the bona fide need rule and then, when the agency discovered the violation, not having sufficient proper funds to correct the violation.

(8015400 ¢ DAl e!

27United States v. Hardy, 4 M.J. 20, 24 (C.M.A. 1977) (treated negatively and implicitly overruled in part by United States v. Blaylock, 15 M. 190 (C M.A.
1983)). ST s oD 2 U P arestres peninnna R e d SO ey e 2D S nadhieat Bt pe st 2
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his or her independent judgment, although the commander
may express his or her opinion and provide guidance to the
subordinate commander. United States v. Rivera states this
principle best: PRI E RV IR BT R TR B T el T
R W o 2 e dacis o TONW Y e IR TI IO
The fine line between lawful command - :
guidance and unlawful command ‘control is = .
determined by whether the subordinate & .~
commander, though he may giveiconsidera- - .
tion to the policies and wishes of his. superi-* ‘-~
or, fully understands and believes that he
has a realistic choice to accept or reject
‘them. If all viable alternatives are fore-
¢ closed as a practical matter, the superior ~ -
:w=, . commander has unlawfully fettered the dis-
~= ' cretion placed with the subordlnate com-
PRE mander 8. SEI ~

LN

: : ! It e B DEY

While the szera rule” is easy to artlculate its application is
less simple. In many areas of routine concern, a subordinate
commander is not free to ignore a-senior commander’s guid-
ance or suggestions. - Whatever may be the subordinate’s
rationale, if he or she comports his or her behavior with the
implicit or explicit suggestion of a superior concerning a mili-
tary justice action, it may appear that the senior leader has
“unlawfully fettered” the subordinate’s: discretion. . For that
reason; cases involving this particular issue, as discussed
below, frequently seem to occur. - A recent and very interest-
ing example is the decision of the Army Court. of M1l1tary
Rev1ew (ACMR) in Umted States V. Drayton R

T

RIS St SRR

In Drayton a three—Judge panel of the ACMR held that
Article 37(a)30 of the Uniform Code of Military Justice
(UCMYJ) applies only to the “adjudicative” processes of
courts-martial, ‘and not to what the ACMR described as the

“accusatorial” procéss. Based-on that distinction, the ACMR

found no improper command influence where a battalion
commander allegedly directed a company commander to rec-
ommend disposition by court-martial. Drayton is contrary to
many relevant precedents in the area of pretrial command

2845 C.MR. 582, 584 (A.CM.R. 1972).
239 M.J. 871 (A.C.M.R. 1994).

“’UCMJ art. 37(a) (1988) prov1de< in pertment part as follows:

At e i, Qi fl JTRRE M G ¢

No authonty convening a general qpemal or summary court-martial, nor any other commanding officer, may censure, reprimand, or admon-

Coteie v e L HLas cdun e i uonsuiia DEE0 iiny ol owbet Eaiaadi il pedes MDD v lingnpa

influence. For that reason, Drayton merits careful review by
judge advocates practicing in the military justice arena. To
assist in that review, this note brieﬂy ‘will discuss some of the
case law in the area of improper command control in pretrlal
dlsposmons e

B e
SRR At

The prmcrpal dec1sron by the COMA' is Umted States v
Hawthorne3' In Hawthorne, the Fourth Army Commander
issued a “policy directive” that included a provision that new
charges agamst any Regular Army soldier with “two admissi-
ble previous convictions” should be referred to a general
court-martial.32 Predictably, Hawthorne was a Regular Army
soldier ‘with three previous summary court-martial convic-
tions. The accused’s commanding officer' preferred charges
against him for being drunk on duty, ‘operatinga military truck
while drunk, and misappropriating a government vehicle. The
commander’s transmittal letter: for the charges recommended
trial by general court-miartial “[i]n view of the Fourth Army
Policy” concerning personnel with previous convictions.?3
The appellant ultimately was convicted of the misappropria-
tion offense but was acqurtted of the alcohol related offenses.

SYELLY BRI Sk '
On appeal the appellant attacked the apparently mandatory
chardcter of the policy directive. The Army Board of Review
initially affirmed by a"divided vote. The COMA “granted
review to detérmine whether the Commanding General had
exercised “improper control” over the proceedings:~The
COMA reversed the Board’s decision, setting aside the find-
ings and sentence. In doing so, the COMA stated that “any
circumstance* which gives even the appearance of improperly
influencing the court-martial proceedings against the accused
must be condemned 34
R AR DT X SRR S I R RS SELE I S SR N U
The COMA agreed w1th the appellant that the policy direc-
tive was 1nv1olable 733 Consequently, the COMA concluded
that the appellant s company commander may have given no
attention “to the other factors which are enumerated in the
Manual and which would normally be important in reaching a
decision as to the disposition of the charges” or determining
the level of court-martial to which referral might be appropri-

£
.}

RETRPEITIES e B S

ish the court or any member, military judge, or counsel thereof, with respect to the findings or sentence adjudged by the court, or with respect
to any other exercise of its or his functions in the conduct of the proceeding. No person subject to this chapter may attempt to coerce or, by "'~

any unauthorized means, influence the action of a court-martial or any other military tribunal or any member thereof, in reaching the ﬁndmgs

or sentence in any case, or the action of any convening, approving, or reviewing authority with respect to his judicial acts. "7~ RN K

1122 CMR. 83 (C.M.A. 1956).

321d. at 87. The directive noted that 38% of the Fourth Arimy’s troop strength accounted for 64% of the courts-martial, and stressed the need to givé‘Vigilaiit atten-
tion to Regular Army personnel (as opposed to inductees) who had “demonstrated by repeated misconduct a weakness of character which renders them unfit to
serve.” Finally, the “state of discipline within the Command” was to be brought to the attention of every member of every general court-martial thereafter appoint-

ed. Id.

331d. at 86-87. Apparently, all the intervening commanders concurred in the initial recommendation for trial by general court-martial. /d. at 87.

31d. at 87 (emphasis added). For support for this proposition, the COMA alluded to some of its pretrial and postconviction precedents. The pretrial precedente
included United States v. Greenwalt, 20 C.M.R. 285 (C.M.A. 1955) (setting aside a conviction because of a staff judge advocate’s misdescription of a UCMJ article
32 investigating officer’s recommendation in his pretrial advice to the convening authority); United States v. Littrice, 13 C.M.R. 43 (C M A 1955) (reverﬁmg a
conviction because of “pernicious suggestions™ made by the convening authority to members of a court-martial in a pretrial conference). *

35 Hawthorne, 22 CM.R. at 89.
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ate.3 The COMA :found that:the directive ignored the normal
procedure for disposing’ of offenses dt the lowest appropriate
level, and that the initial commander’s discretion was
removed because “any: charge” would be referred to the high-
est court-martial, no matter how trivial the offense.37:: Stated
differently, the COMA observed that the policy “directly tend-
ed to control the judicial processes rather than merely attemipt-
ing to- improve the discipline of the command. It was,
therefore 1llegal VI, Lunna ssnd ovilooith voiled T B Dorear

o VIR Sen
The COMA also rejected thé: government’s waiver argu-
ment; base_d on the appellant’s failure to interpose a motion
for appropriate relief. The COMA observed that although a
good argumerit existed that tnproper command control could
not be waived,3% the COMA did not find it necessary 10 decide
the issue on that ground.4®. The facts of the case did not indi-
cate that the defense counsel was aware of the policy directive
or the transmiittal letter, and the COMA declined tg lmpute
such awareness to the counsel e int o

do VT AW RSO VT TS

2508
(AR 40
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Shortly after Hawthorne, 'in Umtea' States v. Sims;*? the
Army Board of Review found error with a different policy
statement. In Sims, a division:commander stated that in all
cases where an‘individual previously had been.convicted two
times of unatithorized absence (AWOL), that service member
would be tried by general court-martial for a third offense.¥?
The policy directive was promulgated:on 13 August 1956, but
followed an: earlier commander’s conferente-at which'the
division*commander had observed that repeated AWOL
offenders could be court-martialed and punitively discharged
from the Army: LS00 s iy ardb grinnsulin
sriraabouy d eu

Before that conference, the accused’s company commander
had recommended. that he be admiinistratively discharged
(“boarded”),; and tried by summary-court-martial for repeated
AWOL offenses..: The appellant’s battalion cothmander had:
D03 ODIBISMLND B G0, G103 e ot O RGOS
seb ssigaron blyow dotdw bos 1sunsii
00 91 10 Loilleodg@il a8l of el toiee

T

U IO B St

wab

Seonacs od igun oty duidw o3 summ-nuon 1o 19Vl o6

644" at 88
Y,
18 Id.

¥ Id. (citation omitted).

40Subsequently, the COMA has held that the failure to raise command influence at trlal wrll not result in walver of the issue on appeal United Slateq v. Blaylock,

15 M.J. 190 (C-M.A, 1983).
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4222 CMR. 591 (A.B.R. 1956).
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46 1d. at 596-97.
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concurred in his first:indorsemenf, but indicated that he was’
referring the matter to-a special court-martial.44. By a second
indorsement—dated the same day as the aforementioned con-
ference—the next higher commander directed trial by general
court-martial in view of the appellant’s two prior AWOL con-
victions. :-Subsequently, the battalion commander withdrew
the charges from the special court-martial, and referred the
matter for investigation:pursuant to: UCMJ Article 32, and the
company cominander. signed a transmittal letter recommend-

sioasdd sevonind Lo eluiizinond i
The Board of Review found that both the company and bat-
talion commanders: had been ‘required to change their initial
recommendations as a result of theviews expressed by the
division commander. No matter how that change was precipi-
tated, the overall result' was to make a free and impartial pre-
trial procedure impossible.*6 Relying on Hawthorne, the
board observed that an accused has “an inviolable right” to a
proper prétrial procedure; a right which-was overcome; in this
case; by the control or influence of superior authorities.47.
Becausé the accused pleaded guilty to the offense, the remedy
in this case’was limited to a reassessment of the sentence to
pumshment consrstent w1th trial by specnal court-martial.48 .
SN

LasLoy SR REAFI I LT

In Umtea' States V. szem 49 the accused s company com+’
mander initially ré¢ommended a field grade Article 15 for
possession of heroin.” The battalion commander returned the
case file to the ‘company commander with‘ the c‘omment"
Martial with Bad Conduct Discharge.” The next day, the
company commander forwarded the file to the battalion with a
charge sheet.3% ‘On appeal, the ACMR began by expressing’its
agreement with lariguage found in United Statesv. Wharton:
“An accused has a right to proper pretrial procedure, including
the exercise of discretion by inferior commanders in disposing
of charges administratively or by trial by the lowest court that
BoiEsG BoVIOnW DaILG G BREIInSY Legorymil on bauol
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has power to:adjudge an appropriate and adequate punish-
ment.”5! . The' ACMR observed that a superior-commander
might lawfully control his or her subordinate’s disposition-of
disciplinary problems in a number of legitimate mearns. For
example, a superfor tommander requiring that subordinates
seek permission before referring certain cases to ‘spécial
courts-martial would be proper.52 However, in Rivera, none
of those methods were used. Instead, the ACMR concluded
that discretion-as to” drsposrtron—placed by ‘the-Manual for
Courts-Martial with the accused’s immediate. commander—
had ‘been usurped by his superior commander.3%.; Finally, the
ACMR held that the failure 'to raise. the issue before the trial
court did not constitute waiver, and set asrde the ﬁndrngs and
sentence.54 . e ST n; £

In United States v. Hinton,55 the ACMR found that the
accused’s company commander wanted to recomhiend a sum-
mary court-martial for the accused. He believed that he had
been directed or “fequired” by his battalion commander to
recommenid a special court-martial empowered to adjudge a
bad conduct discharge.’¢ In the ACMR’s view, this belief in,
or “‘persuasion of coercion” by the superior commander was
error that necessrtated remedral ,measures., 57 The remedy
adopted by the ACMR wa o] put ‘the ccused ”here he;would

Attt

a

ultrmately approved by the’ ACMR Was consrstent wrth that
disposition: forfeiture of $240 pay, reduction to the grade of
E 1 and conﬁnement at hard ]ahor for thrrty days 58

~In United States v. Davis,? the COMA concluded. that
nothing in the record of trial suggested that improper influ-
ence by a brigade commander was responsible for a subordi-
nate’s court-martial récoiméndation; The subordinate
recommended general court- martra] as opposed to non]udrcral

United States V. Ha ik 1
vrtahty of that dec151on )

by unlawful c mmand
who orrgma]ly had
lmpOS.ed ,UCM;J Article 15 punishment—was_influenced by
his next superior commander to withdraw the nonjudicial pun-
ishment and prefer court-martial charges instead.53 The supe-
rior: commander had learned of possible additional misconduct
by the accused from a ]udge advocate. ‘Based on that informa-
tion, he told the accused’s company commander that he might
want to reconsider the Article 15 and consider ‘setting it aside

5

“based on additional charges.5* The military judge found that

although the subordinaté commander “felt” influenced to
re’é'o‘hsrder his’ dec sion to’ offer an Article 15 for two uses of
ndicated that he was unlawfully influ-.
enced by his supérior’s reé¢dimmiendation.65’ Based on' the
We]fdevefoped ‘récord 66 the" COMA affirmied. ~ A's in Davis,

the COMA concluded that the military judge was in' the best
Position to evaluate the ‘sincerity ‘and credibility of thé two
commanders. The judge found, and the record supported his

fmdmg, that the subordmate commander exercrsed hrs own

i} er vn
Lk

a0

T s N T VIO TS
w B DUEETL LV AT G TG

ST1d. at 583-84 (quoting United States v. Wharton, 33 C.M.R. 729, 732-33 (A.F.B.R. 1963) (citation omilted).

52]d. at 584.

53 See supra note 30 and accompanying text. P ML A
UMV e b

54 Rivers, 45 C.M.R. at 584,

ORI A T QR L R e o et b

552_M J 564 (A CM R.“]976) (per cunam)

i 566
S81d. o
5937 M.J. 152 (C.M.A. 1993).
6014 at 155-56.

611 at 156, The’ ‘CoM

mend a general court-martial and that hé' was niot ‘unlawfully inﬂuenced by ‘superior authonty in arnvmg ‘at hrq deciston'Id.  Cf. United” Stateq V! Hawthome 22
CM. R 83 (CM.A. 19‘56) There is nothmg in the record of lhrq case to persuade us to lhe [o

& Wallace, 39 ML), at 2847071

64 The subordinate commander testified that his superior had told him three thmge to reco;rqrder the Amcle li [he] drd on Wa]lace
Article 15; and . . . to make [his] own decision.” fd. at 285-86. RASAE o

PR AR
5

651d. a1 286.

LRI EEFTV e

66 The issue of unlawful command 1nﬂuence was raised by motion to dismiss prior to the entry of pleas Id. at 285
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independent judgénient” in p"‘referr’i‘ng charges'and recom-
mendmg disposition by court-martial 67 ..ot @i i un

HERIN

DF e ROGES 28 W TDLEBIIITIOL B0 B L0 e

. The Case of United States v, Drayton

R R S

SLaiddy O l)J?t){lU’) en ARIsO uuu) V00 oI INOuD T
Drayton arose. out of the accused’s guilty plea to ny

from the post exchange o pproVe'd Sentence’ 1_n\c’1u ed a
bad-conduct drscharge forféitires, ‘and’ reductlon to ’Prry’ate

1.68The ACMR first cotisidered the case in 1992. Purs'liant
to United States v. Grostefon,® the appélldni assérted for thé
first time on appea] that his battahon commander unlawfully
inflienced his company commiander 'to recominénd 4 specific
court-martial actioff’ against him.7® The ACMR ‘initially
affirmed the conviction without opinion;?! but the COMA,
noting ‘that the ACMR opinion did nét address the ‘issue of
whether the company commander had been unlawfully influ-
enced by his battalion ‘commander, set aside the, decision and
remanded the case to the ACMR for spéecific findings on the

company commander’s posttrial .affidavit. stated that he had
never agreed with the appellant that a special court-martial
empowered to adjudge a bad conduct dlscharge was .too harsh
sible dlscrplmary actron with the. battahon commander it was
his decision.to recommend a drscharge level court because_of
the appellant’s status as a'semior (E-6) noncommissioned fol-
cer, and his belief that the appellant’s shoplifting was not “a
onie-time"incident.”75. 'Although its: analysis ‘made:such
factfinding unnecessary, the ACMR observed that “if [it] had
to' resolve the issue;” it would find the company commander’s
affidavit to: be more credible than that of the appellant.76
Having otherwise resolved the issues.on the basis of. the
record, the ACMR did not choose to order an evidentiary
hearmg 77
Wobrgol IMODA o et o esleid henindd nl

The ACMR’s analysis of the principal issue began with

consideration of United States v. Bramel’8and UCMI Article

issue of unlawful command influence.”? The: ACMR’s recent
decision—based on new pleadlngs and additional afﬁdav1ts———
resulted from that remand 73

L5 oo oty %

37(a). In Bramel, a panel of the ACMR determined that
UCMI Atrticle 37(a) proscribed unlawful'command-influence
dver the adjudicative ";‘sfoéés‘sé‘s of courts-martial.” Bramel
motre sﬁ‘écrﬁcally held that : an mvestlgatlon pt:rsuant t6"UCMJ
Article 32 'was néi subject to UCM.T Atticle 37(a); as the plir:
pose”of’ th’at"p%éeedmg was’ to gather evidénce ‘oni’ which a
recommendat1on as to dlsposmon of charges could be made.™
This process was, In the ACMR’s view, accusatorlal rather
ative, éhélt 'e‘r*é‘ ote ou slde the scope of The" pl'a'fn

language of UCMJ Artlcfe 37(a) 80 The Brdinel dec1sron

L ilead i SEW NN R T

CHUielidots Ul
sl iseoiibbe o sesd
The appel]ant contended that his company commander
'agreed with him that recommending a special. court;martial
empowered to adjudge a bad conduct, discharge. was a harsh
disposition for the larceny offense with which the accused was
charged.” The company commander supposedly added how—
ever, that the rec mmendatlon had been decided “at the Bat—

ta‘l_,lon and that iyt’was “out,olfl hlS hands Zﬁ ‘lIn contra}stt the

RN RAT AN T T A TIIT

BRUHEOD to soste ol 0 noisuubat Lvsa 0BLE 1o gni

sl e vah vl 1ot sodei bt ie iomesinos bes  1-0
67 ld at 286-87. Chief Judge Su]lrvan dissented, voicing concern about the behavior of the trial counsel The Chief Judge saw the trial counsel s actions—that is,
of advising the superior commander of the additional misconduct—as having “deprived appellant of a favorable mdependent judgment by his commanding officer
and in [the Chief Judge’s] mind violated Article 37, UCMJ, 10 U.S.C. § 837.” Id. at 287 (citations omitted). . -

ol ncdizonRib

o] e rUTIXG FUIBIT 0y Ssaii o

68 United States v. Drayton, 39 M.J. 871, 872 (A.C.M.R. 1994).

honmto nodisdn) (Fovl MM AY E-REL RLU Mad D e nnboiW oy painie bosal piidoon) AR-ExP 1 Wit
6912 M.J. 431 (CM.A. 1982). A

0 See Drayron, 39 M.J. at 872.

FHEHGUOL BB UL SIG e St

7! United States v. Drayton, ACMR 9201149 (A.C.M.R. 3 Dec. 1992} (unpub).

72 United States v. Drayton, 38 M.J. 310 (C.M.A. 1993) (summary disposition). O LS R A

73The appellant claimed that two separate instances of unlawful command influence affected his trial. The first a]]egation that h]ys‘ c)dmmandlng o\fjfcer $ ré’c&{{-
mendation as to disposition was directed by superior authority, is the subject of this note and is discussed infra. The second allegation involved the accused’s bat-
talion command sergeant major holding a shoplifting briefing by post exchange security personnel prior to the trial. The appellant alleged that after the bneﬁng
senior noncommissioned officers who would have spoken favorably on his behalf, told him that they would have to think about it before they would so tesnfy
Drayton, 39 M.J. at 872. While acknowledging that if true the second allegation would amount to unlawful command influence, the ACMR held that no denial of
favorable extenuation and mitigation witnesses occurred during the sentencing phase of trial. /d. at 875.

7/d. at 872 n.2. - I

AR A MDA T

751d. at 872-73 n4.

e e e

161d. at 875. The courts of review have aLumque‘fact -finding power and responsibility. The courts of review “may afﬁrm only such,  findings of guilty and sentence
or such part of the, sentence, as it finds correct | yid shoufdbe approved w UCMI art 66(c) (1988)

1/‘;Jh feid j, Gy 2iandic uai'
T71f posttrial affidavits do not compellingly demonstrate the mvahdrty of collateral claims” of un]awful command mﬂuenlce“hhd pro\hde a basrs to reject beyond a

reasonable doubt the unlawful command influence claims, affirmance would be inappropriate. See United States v. Dykes, 38 M.I, 270, 273 (CM.A, l993) A
hearing before a military judge at the trial level would be appropriate. See generally United States V. Dubay, T EMR AT “«cl MK, 1967 In Draymn the
ACMR observed that the appellant’s affidavit was not sufficient “to shift the burden of disproving its content to the Government beyond the point of equipoise or
mconclusrveness ” Drayt(m 39 M.J. at 875 (c1tat10n omrtted) B R

A a1 rehicnoour” or parint oo sl blog b»h F0racs 20 1601 hofbient o

7329 M J 959 (A C M. R ), ajj d, 32”M J. 3 (CM A 1990) (summary dlsposmon)

Sannmrnan elnitbaos w8
VRO WO (e

[RYREE S IR E] R 1} VA S P IR P

791n Bramel, the summary court-martial convening authority ordered a UCMJ Article 32 investigating officer to use a partition for a young victim of forcible
sodomy. The court found that the order did not amount to unlawful command influence, nor did it affect the impartiality of the investigating officer. 14758967,

LOBDI 1 Suno B eI

omeiilieth OF GOSN v Sariny aBw sonsuiio brsmmos febarning 1o suad i on

80 Drayton, 30 M.J. at 873 (citing Bramel, 29 M.J. at 967).
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observed that a cursory reading of UCMI Article 37(a)
revealed that the article “proscribes unlawful command influ-
ence‘over the adjudlcatlve process of courts- martial and other
mlhtary trlbunals empoweted to determine guilt of an offense

T ’mshment for 1ts commlssmn 781 In the

-

Several points about Drayton merit discussion and suggest

_caution in its apphcauon Drayton observed ° lhat whlle hot

50 stanng, Bramel in effect repudiates the broad sweep of the
unlawful; command control ]anguage n United States v.

over Drayton deemed th , lty c1ted by Hawthorne to

'fshow lmproper cot mand influence in the pretrial phase, Uniz:
ed States v. Greenwalt, ?9 to have been inapposite.?0 - Finally,

“the ACMR oted that the analytical model set forth in Bramel,
and adhered to in Drayton,.was consisterit with the phlloso-
‘phy” expressed by the COMA’s decision in United States v.
Blaylock9l Both :Bramel’s “repudiation” of Hawthorne, and
its"ptrported phllosophlca] con51stency Wl[h Blaylock are
q estionable. - EOTSERE

sbemen et R S

law the alleged d1rect1ve to th coi,_; !
constitute unlawful command influence.

proceSs if ot waived,3? can be challenged hy one 0 'two'
triethods. First; the acéused may ifivoke the “de facto accuser”
doctrme 3’ Becaus the battahon commander'm Drayton was

R s s

The second
ii’on of Ru]e,

SRR u&‘\rqvi

Flrst "nbwherein deinel does the ACMR cite Hawthorne,
i deVelopmenI piébably” 4ttributable to Bramel and
Hawthome bemg factually distinguishable. Moreover; in light
of the COMA s more rece‘t"cnanon of Hawthorne for: thc

D e ol

p"’was not aﬁphcable g4

IR IR AR

401(c)(2)(A) of thk Rule

LA SRR e M TRE

. mmander had over
company commanderAs mdependent gs,cre;jgn, the\
would be to return the case‘for reconsnderauon by the conven-

34Draymn 39 M.J. at 874. See also United S[a[eq v. le %6 M J 660 663 64 (N M.CM. R 1992) (rejectmg argumcnt that anyone w1th an other lhan profcwonal
interest in a case should be prohibited from making a discretionary decision on behalf of the United States).

85 MANUAL FOR COURTS-MARTIAL, United States, R.C.M. 401(c)(2)(A) (1984) [hereinafter MCM] provides that “[w]hen chargeq are forwarded to a superior com-

mander for disposition, the forwarding commander shall make a personal recommendation as to disposition.” The discussion to that rule provides further that “[a}
commander’s recommendation is within that commander’s sole discretion. No authority may direct a commander to make a qpecnﬁc recommendation as to dmpow
tion.” See also id. R.C.M. 306(a) (“A superior commander may not limit the discretion of a subordinate cofirfatider to agt'on*cases ove whnch"authonly has not
been withheld.”).

86 Drayton, 39'M:T.'at 874

871d. at 873
FR Dot s TEEE LR SRR, A Gsdy fe L ity san e el vd-bosaay

88 1d. at 874, S b

FAREY UL et

#20 CM.R. 285 (C.M.A. 1955). LR

90The ACMR reasoned that Greenwalr did not rest on UCMI Article 37 at all, but rather held that the staff judge advocate, by misstating the recommendations of
the investigator, failed in the execution of his UCMJ Article 34 obligation. Drayton, 39 M.J. at 874

91/d. at 874 n.6 (quoting United States v. Blaylock, 15 M.J. 190, 194 (C.M.A. 1983)), in which the COMA had observed

Sk ANV GE Yali OIRaTasnrion pene s

!s*l‘f HJ"’
If we interpret Article 37 as prohibiting an officer exercising general court- martial jurisdiction from intervening when he concludes tha(

charges should be withdrawn [from an inferior court], the resulting situation would be inconsistent with the military command stris¢tare;”
whereunder a superior commander can direct the actions of a subordinate.

LR tal

I e T T I A SO G R N LTINS DN

P et SREHTTETA Rt w_;‘ sai -;““ o

Under the law of war, commandere may be held l’CGpOHle]C for fallure to contro] thelr troopq “and to maintain discipline. ' Cf In re Yama
321U S. 1, 66 S. G, 340,90 L. Ed 499 (1946) Therefore, we 9hould hesitate to mfer from the general language of Article 37 the exletence
< BAISHY " hiéa i

C ut adequate punishment.” e
08167011

fiiks Dlnada

92 See United States v. Davis, 37 M.J. 152, 156 (C M.A. 1993)
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se’l“’fro‘nr 'the’*C"IOMA' treatmé‘ht of Haw'théh'i" “than’it can

from tréatnient of that case by a"¢ourt of review:
anttto ooswe bsord sl esinibungt ostis of Ve eeiinie oo

" Second, and perh'ap’s*’morie fundamentally, while the COMA
summarily affirmed Bramel, neither of the issues granted for
teview" and -affirmed?? expressly involved unlawful’ commiand
influénce. ‘Tts summary disposition certainly does not compel
a“onclusion that the COMA embraced the Bramel distinction
between’ the *“adjudicative” and “accusatorial” phases of trial,
and 'the closely-related limitation on the applicability of
UCMI " Article 37....Moreover; the simmary disposition does
not necessarily suggest any desire by the:COMA ‘to’éxténd the
Bramel analysis to the court-martial recommendation process.
TorslG BN i noleiueb & AMOD oy vd bareatgre Tuda
¢ ~Third, Blaylock also arose in a factually distinguishable set-
ting.: .The granted issue in_Blaylock was whether the appel—
lant’s court-martial lacked Jurrsdlctlon because a previgus
referral to a lower level court-martial never was properly
withdrawn.%* One:of the questions posed.by the COMA was
whether UCMI Article 37 “precludes a superior commander
from_overriding the decision, .of a, r 1 ate ¢ nvening
authonty by withdrawing charges from the court: -martial Lo

st orsitian

a drfferent court- martla] 95 Fmdmg no codal support for such
a conclusign, the. QOMA refused fo interpret UCMIJ, Artrcle 37
to prohlbrt a general court-martial convening authorlty from
intervening after he had concluded that charges should be
withdrawn from a summary or special court-martial and
referred to a higher level of court-martial. This interpretation

would enable subordinate commanders to deprive superiors of

powers expressly granted by UCMI Article 22,9 and the. . -

COMA was I leery of 'nferrmg from UCMJ, Article 37 a limita-
tion" on' the ¢ommander’s power ‘t that e nies” ¥
referred to tribunals that can mete out adequa[e punishment. 97"

BN0IE9I0TG mer) o e Aty sn v s Inantuee vailsors) (S0Q]

2011 Doy

R HE ST VT E]

w1y oo nodl \n’l“ et

i futh e v
FITHRIT IS [T G

trlal counsel erred when he fa1]ed to dlSCOVEI’ and dzsclose lo
s en A

p wrf3 Nl san vesm shitemo o soitaase A7 (81008 v

e

In that context, the COMA noted that the interpretation pro-
posed by the appellant. “would be inconsistent with the' mili-
tary command structure, whereunder a superior commander
can _direct the actions of a subordinate.”% Blaylock did not
state, nor did it reasonably infer, superior commander
could direct a subordinate commander 1o dispose of a case in a
partlcular way, such as to r“cjfer,a case__to a lower Ievef cou,rt-
martial.9 Tn other words““Blaylock did not mvolve _any
arguable improper 1nﬂuence On or"‘u’s‘urpatlon” ofa'subordi-
nate’s discretion, as ‘could jave bee ] the case ‘in Drayton'
Rather, it focused on’the proprrety ofa superror officer’s exér:

cise of his discretion. “ofiii Digiinos Wwiweing onsiknos

-Drayton contains a very-interesting analytical approach to
an old problem, but it is an approach which is not readily rec-
onciled with the precedents discussed above. Cases, like
Hawthorne, Rivera, Hinton,'9 and Wallace demonstrate a
consistent sensrt1v1ty to, the need for a tallored‘ r“medy wi én a

usurpanon or. 1mproper or unlawfu i r he rec-
ommendanon process has occurred whether ca]led unlawful
command mﬂu‘e\h'é‘ OF some other name The cases in ~5ﬁ£i§1‘y‘
have tredted such rference by senic
ous“atter; ad demonstrated by the consistent ‘refusal to
impose the waiver doétrine!” ‘Against these precedents, Dray-
rov'is unique. * Accordingly; practitioners should not lightly
invoke ‘Drayton, at least until the COMA explicitly adopts it,

Major O’Hare.

Trial Counsel Must Review Law Enforcement Files
for Evidence Favorable to the Defense

o et [
B T

2 In United States v. Simmons,10! the COMA found that the

IMROT; \:\}/h)\J’I\ M
vy o i ofno |
.ontigrseih oloe 27y

2ebnsinens
R RN WA TNE VAR

1. The military judge committed prejudicial error by refusing to order a new article 32 investigation because appellant was denied his consti-
tutional rights to confront the primary witness against him and to represent himself and was deprived of his codal right to a fair and 1mpart|al

investigation.

1. Appellant was denied a fundamentally fair trial as guaranteed by the Fifth and Sixth Amendments where the findings of guilty were

announced by less than a unanimous verdict of eight members.
United States v. Bramel, 32 M.J. 3 (C.M.A. 1990).

24 Blaylock, ISMJ,at 191,

Coen SINB0VLS SOD) Dnle i

alt Bledd ooy tud Ll 16 V8 sl s

LY Vs

(VA 10 B PPORN BIRE AV Y S

Vg UMERE nova L it ildn BT inin s EaaTY ke ot
951d. at 193. e > oyl s
oy it A0 oM dotdw m ((F80] A M RO 007 TN P By s Tonived ] ot @ o AUR 1wl 40

96 UCM]J art. 22 (1988) defines who may convene general courts martial. v sl annoen) 9 a BUS

00 i aarw

”Blaylr)(k ISMJ at l? U

CLrving oyl
YIS TTIR T

Lont st hluorer novig

981d. cited in United States v. Drayton, 39 M.J. 871, 874 n.6 (A.C.M.R. 1994)."

Fatml Ipise-hioo ‘umf
wesiieaan sd' [EaTHats

+ 0 2ROV arft )

99Such a disposition would be unnecessary in light of a general court-martial convening authority’s ability to convene special courts-martial. See UCMJ art.

23(a)(1) (198;

)
i

”K’Dmymn suggests a dis 9 ‘ H ‘” 7

rather than unlawful command inily verice, and a demal of due process "See United

10138 M.J. 376 (C.M.A. 1993),
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States v, Drayton 39'MI 871 874
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charged with and convicted of, among other offenses, rape. 102
The accused and another sergeant allegedly had sexual inter-
course with two female trainees who were. drunk and passed
out in the accused’s apartment. One of the tramees 103  was the
victim in the rape charge

Prior to the Article 32 mvestrgatron ‘the Criminal’ Investlga-
tion Division (CID) administered polygraphs to the female
trainees. The polygraph results indicated deception by both
trainees. In a postpolygraph statement to the polygrapher, one
of the trainees said “she did not feel she was a victim of rape
as she enjoyed sex with [the accused] and she felt she could
have done something to prevent their actions, ‘if she would
have wanted to.’”104 Both counsel were aware that deception
had been indjcated by the trainees during. the polygraph but
neither counsel were aware of the contradlctory statements
made to the CID polygrapher by one of the trainees durmg the
postpolygraph interview. Neither the trial counsel nor the
defense counsel interviewed the polygrapher or revrewed 'the
polygraph results prror to the accused s court martral_

Prior to trial, the defense counsel served the government
with a discovery request for “any and all information in the
government’s possession or in the possession of government
agents, informants, or police officials that may be favorable to
the defense.”105. The defense counsel also_requested all law
enforcement reports regardmg wrtness mtervrews and all labo—
ratory ¢ and ﬁe]d tests. The defense couns drd not specrflcally

professlonal” relanonshrps ‘with four differ

request, however, the polygraph report on the trainees. The
trial counsel responded that there was no known information

on the defense 106 Ad, ;1trona11y, the trral ‘Counsel offered for
1nspectron “alt’ mformatron he had 1rf “hrs custody and
control.” 107 Approximately one and one-half months after the
trial, defense Colinsel discdvered the posipolygraph statements
to the polygrapher and requested a new trral That request was

denied. SE

BEH A NG SRS

In Simmons, the COMA ﬁrst recognrzed ‘the generous pre-
trial discovery provided in the military justice system.”!08
Congress, through Article 46 of the UCM]J, and the President,
through the Rules for Courts-Martial (R.C.M.),!09 have man-
dated liberal drscovery in the mrhtary Justrce system The
COMA concluded tha discovery. rules in the ‘mili-
tary prov1ded a suffrct the
case. The COMA Telt that " examrnrng ‘this | case in hght of
Brady v. Maryland,' 10 which requires the government to dis-
close favorable defense evidénce, was innecessary. Applying

the R7C.M_, the COMA determined that the trial coufisel’s

failure to discover and disclose the contradictory statements
made by the victim and recorded in the CID po]ygrapher s
official report was reversible error.

Rule for Courts-Martial 701(a)}(2)(B) requires the trial

LN

counse] on request of the defense counsel to permrt the

and 134 Uniform Code of Military Justiée.: See UCMJ arts. 92, 120, 134 (I988) The accused was sentéhced to a drshonorable discharge, confinement for 10 years
forfeiture of $700 pay per month for 10 years, and reduction to Private El. The convening authority reduced the confinement (o six years and the forfeitures to
$500 pay per month for six years, but otherwise approved the sentence. The ACMR affirmed the findings and the sentence, except for modifying the forfeiture to

$500 pay per month for 72 months. Simmons, 38 M.J. at 377.

103 With regard to the second trainee, the trial court found the accused guilty of indecent assault.

104 Simmons, 38 M.J. at 378 (quoting United States v. Simmons, 33 M.J. 883, 884-85 (A.C.M.R. 1991)).

o : Cegss L5 S X
ileis P naas SR b b ACRE dhin SN Es R0 A AT

SR O I T AN AR 21 B MY [GTFSE £ A PRV Y (19 T ATy LI R

195 1d_at 377. The defense counsel submitted the “standard™ discovery request to the government which included the following:

4. All reports of CID, MP or other law enforcement investigators who spoke 1o wilnesses or otherwise participated in the investigation of
this case, whether such reports or statements are included in any formal report or not. This request specifically includes any photographs,
slides, diagrams, sketches, drawings, electronic recordings, handwritten notes, or any other documentatlon made by such mveshgators per-
taining to this case. '

EAIELA R GBI GRAT TN RV P 3 Gl AT o
5. Copies of all labommry tests, j:eld tests, and reporrv thereof to mcfude relevant cham of custody docume ts, from the tlme 0

the present, including any attempts to obtain fingerprints, regardless of the degree of success of such attempts.

TR BRI bE D e X Rpnddelgn R G i,i-";,;‘ e

Id. at 381 n.1. R « #

Lo HBWE L

T SSRGS IR R D5 T ik Sl Lads bty (R

106 The trial counsel provided the following in a written response:

4. An opportunity will be made 1o review or reproduce discoverable investigative reports within the pmrewon curl‘()dy or wm‘ml of Trial
Counsel. All of the aforestated information has previously been served on the defense in the preferral packet.

5. An opportunity will be made to review or reproduce any discoverable labpxr}atory test results, ﬂled [sic] test results, reports thereto, and
chain of custody documents. :

Id. at 381 n.4.

W7 1d. at 378,

108 4. at 379-80.

19 MCM, supra note 85, R CM. 70l ,

SRR DI PELAI A TS ]

14373 U.S. 8'5 (1963).

11 Ingpect’ includes the right to copy.” MCM, supra note 85, R.C.M. 701(a) analysis, app. 21, at A21-30.
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S W“Any resulfs’ d?‘repor“f oF physwal of g ial Eanog “known” to the trial:counsel..” The COMA, ‘considering the
exdﬁ"ﬁnauons Und“6F SCiehtiTieredd oF 02 B “broad ﬁiﬁndate of mlhtar? dlscovery"rulés > the drafters’

TR r-v( 1o F
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ortt vas IMOU o 1o 38 sioinA dy i A2ITLNO 2 ‘did not decide, whether the defense’ counsel was required to
A'trial cohnsel cannot sausfy the disclosiire Téqu exércise’ r’éa’sonable diligénce to discover it ev1dence L18
the requie Esd ';es}\l,]qtrs rOflrt?ports ‘that' aré soIe- C:hlef“ {udge Sullivén iioonsed on the'dffittiative duty that
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or results that may be 1n thepossessnon control, or custody of required, howeve{ 0 “sear ‘*u for‘the; bro\} rbial néedle i K
other mlhtary _au[hOI‘l[lCS 114 Thus, in szmons, the trial haystack”™ but “need only exercise due dlllgence in searchlng
counsel had.a duty to seek O\U;.t.\adl.’!d examine, the polygraph [their] own files and those pohce flles readily avallable to
reports-in the ‘possession of military .investigative authori-
ties. 13 S SIGRIOVOTE £BW F0g9T isniTto _ SR 3 ;
Hévmg'determmed that the trial counsel erred by falhng to
*The COMA’ also exammed the’ [r‘_,.] Counsers duty"'td dis- dlSCOVCl‘ and’disclose the' rape”¥ictim’s postpolygraph state-
‘¢losé the ‘cOntradictory Guterents under R . N’[“701( 13(6). ment 'to ‘the defense the COMA tuiied 1o the isstie of detér:
That rule requires the trial counsel to disclo$é e¥{déticé Tavor- iing whéther tHePaEedsed was Brjudicdd: The COMA
able to the defense the ex1stence of whlch is “known to the found that the victim’s statements may have affected the cred-
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Evidence favorable‘to the defense. The trial counsel shall, as soon as practicable, disclose to the defenqe the existence of evidence known to
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(A) Negate the guilt of the accused of an offense charged;
(B) Reduce the degree of guilt of the accused of an offense charged; or ) )
SABOG AL G OV G B 2iwWeilei s balivotn [e2noees bl od T

. (C) Reduce the punishment.
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17 Simmons, 38 M.J. at 381.
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UR1g, ae 382, Chict Tudge STV Widte the 1dad Opihion inwhich Tidge Wiss Soncutred’” Ridge Glerke widte'a qep‘a’Faie concﬁi‘nng opi
and Cox wrote separate dissenting opinions. !

ihiof.’ Judgec Crawford

1914, ce

120/4. n.4. The COMA discussed the need for the trial counsel to exercise due di]igence in seeking out and examining “police files” or “evidence in the boéces‘qion
of military investigative authorities.” However, R.C.M. 701 refers to evidence in the “possession, custody, or control of military authorities.” MCM supra note
85, R, C M. 701(a)(2)(B). The phrase “military authorities” is not defined in the rule. The COMA appears to be requiring the trial counsel to exercise “due dili-
gence” in searching for defense requested evidence only in the files of “law enforcement” agencies. “Military authorities,” however, could possibly encompass
other entities such as medical or mental health authorities. Other “military authorities” may possess, control, or have custody of resuﬁts or tégorts of physical or
mental examinations, and of scientific tests or experiments” which may be "material to the preparation of the defense” and thus, requested by the def

LT

121 Sininons, 38 M. at 382.
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led the defense from pu’r’su»i‘ng‘ alternative defensesi?2 in decid-
ing that the accused ‘was pre_ludlced "The rape charge and the
sentence were set aside.

ELAACH S ST VRS 15§ F R o

" Although the defénse’ counsel was awaré that deception had
been indicated during the polygraph of the victims, he never
mterv1ewed the polygrapher or revrewed the polyorapher s
report Tn a p i

] file le (’l'k to_the CID’
agent who conducted ‘the polygr ﬁe l'teasdheh rthzftm ﬁoly?
graphs were not admissible af courtand he had “other press-
ing matters” ‘at his duty station as well as at“another

1nstallat1on 123 The COMA nidted that the defen.

'ounsel S o

ptinciples behind the' mrlltary Justlce system’s broad drscovery
rules were v101ated The V1ct1m s contrad1ctory statements

cused was acquitted of rape. 128,
vt gay B R T Sefp DIRD VR E e el L ATRE Y T D
When a defense counsel requests reports or test results pur—
suant to R.C.M. 701(a)(2), the burden is on the trial counsel to_
“exercise” due diligence in searching his own files and those-
police files readily available to him” 129 for the evidence
reqtiested. “Additionally, in accordance ‘with R.C.M.

701(a)(6), trial counsel must disclose evidence fayorable or"‘ o

“exculpatory”!30 to the accused. The ‘rule applies to evidence
in the trial counsél’s flles or that in the files of law enforce=

“reasons” for not pursuing the polygraph report ‘raised a ques-
tion about his effectiveness as_the accused’s counsel 124
Judge Crawford, in a dissenting opinion, felt that the resofu-
tion of this case should turn on the action or mactton of the

trial defense counsel and not onr thebmactron of the’ trlal coun-

1ndlcated by the v1ct1ms durmg "the po ygraph but failed to
pursue the issue further even though through reasonable dili-

As Judge Gierke stated in his concurrmg opmton neither
counsel was dlllgent tn ‘this case, but régardless of who was to
blame, the accused was the Toser.126 “[B]road discovery con-
tributes substantially to the truthfinding procesS‘ ?127 If the
results of this case would have been different had the evidence
of the contradictory statements been before the fact finder, the

S u\ H’n\s %

122 At trial, the defense argued that the sexual intercourse did not occur. The government’s posmon on appeal was thatat ¢ victim's pretnalst em )
sistent with the defense trial strafegy ¢ of no sexual mtercourse _Th COMA concluded that the_ sta(ements would not hgve undermmed the defense case as suggested

i

1231d. at 379

24[d 038203,

125Id at'*lS'i (Crawfordgl dmsentlngl

ARt ;,

12614, (Glerke J., concurring).

127MCM, supra note 85, R.C.M. 701 analysis, app. 21, at A21-29,

ERR ALY

128 Simmons, 38 M3 at 3797 e

129/d. at382nd. " -
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1301n his dissenting oplmon Judge Cox suggested that the majority opinion use

B

Nei|

dRCM. 791{ ' ut
reponfs] ‘and examine [them] for exculpatory "évidence for the défense ” Id. at 386 (Cox T, dlssent) “Rule for Courts-Martial 70|(a)(2) TEquires that Fia

ment agents. This’ reqtnrement exists whether or not ad fense‘ )
request extsts it : ‘

Appellate ‘courts are not wnllmg to tolerate a lackadalstcal
approach to discovery by trial counsel. In United States v.
Kinzer,'3! the ACMR found that the trial counsel’s failure to
disclose to the defense two statements_by the government’s
key witness was “especially careless” and “an example not to’
be followed by other trial counsel.”!32. In a posttrial Article
39(a) UCMJ session, the trial counsel asserted that he could,
not be held to a duty to disclose evidence he did not have
knowledge of, even if the evidence was in the CID files.!33.
The trial counsel also testified that when he responded to the
defense discovery request that the requested documents had
been ‘“‘previously provrded he meant that he had provtded
e\/erythrng in his possesszon at the time, 134

%

pnE

)(2)(B) to Jimpose an b 'afﬁrmatwe duty’ on trial counsel o se)

counsel on'request of defense counsel, make available for inspection the types of evidence’ ‘enumerated i in‘sections (A) and (BY of that rule if the evidence is * “mate-’
rial to the preparation of the defense or intended for use by the trial counsel as evidenceé in the prosecution case-in-chief at trial.” MCM; supra note 85, RC.M.
701(a)(2) (emphasis added). Contrary to Judge Cox’s suggestion, the rule does not say “exculpatory evidence.” In United States: v. Tnmper 28 M.J. 460 (CM.A.,
1989), the COMA held that the phrase “material to the preparatlon oft defense” is not limited to exculpatory evidence and may include ev1dence offered on
rebuttal. Rule for Courts-Martial 701(a)(2) and the ma]onty holding in  Sinrions do not require ‘the government to “seek out” exculpatory évidence. Buf see MCM,
supra note 85, R.C.M. 701(a)(6) (the government is required to disclose evidence favorable to the accused regardless of defense request). The government is
required, however, to seek out the items requested by the defense that may be “material to the preparation of the defense” The government can best accomplish
this by making the documents available to the defense whether they are in the possession of the trial counsel or in the possession of the law enforcement authontlesb
handling the case. The trial counsel generally has more direct access to the files of law enforcement officials investigating the case than defense counsel. =

13139 M_J. 559 (A.C.M.R. 1994). Pursuant to his pleas, Kinzer was found guilty of conspiracy, larceny, and solicitation of another to commit an offense in viola-
tion of Articles 81, 121, and 134, See UCMJ, arts. 81, 121, 134 (1988). Apparently, Kinzer had several discussions with a government witness about using an
exploslve davice to rob an“armiored car. “The witness reported these discussions to law enforcement ‘authorities: Kan.Cl’ eventually called off the robbery but not
before the government obtained enough evidence to charge him with and convict him of the above mentioned charges. A

132 Kinzer, 39 M J. at 562. TN A ey b g
134, at 561. '
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- The ACMR expressed.its dissatisfaction with the trial coun-
sel’s attitude regarding his.duty to discover and disclose evi-
dence in the law enforcement files. The ACMR recognized
that Simmons and R.C.M. 701(2)(2) and (6)“place.a higher
‘due diligence’ requirement on the trial counsel”!33 to discov-
er and disclose evidence.. Trial counsel will not be excused
from this duty even if the *‘undisclosed evidence could have:
been discovered by a reasonably diligent defefise counsel.”136
HIaGIve B0 1l S Tmid o slarhisvs ~/hhf w20l sotloa
Trlal counsel should open up their files as:well as_those of:
law enforcement personnel and should arrange a date and time'
for.defense counsel to “inspect” their files as'Wwell as those of
the law. enforcement agents. Trial counsel also should be cau-
tious about providing standard responses to disglosure
requests. A negative response to requested materialwmay mis-
lead a defense counsel from pursuing cvidence that he or she
othérwise may have found or sought.. A misleading or incor-
rect response to the existence of, evidence also may affect the
presentation of the defense case.  Although the appellate
courts have not directly addressed the issue of a misleading or
inaccurate ‘government response to a discovery request, the
courts*may consider this when determining-the existencé of
prejudice to anaccused for the government’s failureito dis-
closé the evidence or in determining whether the defense
should have discovered the evidénce:!37 . ..vs Lo sgbuiwe
APPSR s aorbwe 18I boliag ueh; iemuon 18 2

1l

Trial ¢ounsel should educate law enfotcenient personnel on
the'discovery’and disclosure requiréments that'the R.C.M. and’
case law impose on them. 'If Taw enforcement personnel -are
sensitive to discovery requirements, they are better able to
assist trial counsel in gomplying with those rcqutremcnts

FETAS IR R
adi bantny: aLn-t avm‘ 165 h) T L PSS

Defense couhscl should not rely on.trial counsel to “discov-
cr” everything. In Simmons, the defense counsel should have
investigated the polygraph results when the government’s lead
witnesses indicated deception during the polygraphs. Poly-
graphers normally conduct postpolygraph interviews, espe-
cially where deception is indicated. At a minimum, the
defense counsel should have been alerted io “dig a little deep-
cr” into the polygraph examinations. Defense counsel who
are not fully investigating their clients’ cases may face inef-
lective assistance of counsel claims.

#LE

The duty to disclose is a continuing one.!38 If trial counsel
or law enforcement authorities do not have evidence at the

time of the request, but later acqurre or discover it, the trial
o o R R LT ; o3 ad o) haasemgyin LA TP Fuigy
uA]t‘t ntion Ethlcs oui elo " The 'Frst

3 the e\?fdenCe
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counsel is under 'a” ontmu "ng duty to dl“
AT, 1hid
the defense

i

! d i 4s they become awar’e of it. This contir
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L7 In Sinpmons,.the COMA discussed whether the accused was,

376,383 (C.M.A. 19939, e

13 MCM, supra note 85, R.C.M. 701(d).
1974, R.C.M. 701(g).

14074 R.C.M. 701, analysis, app. 21, at A21-30.
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Trlal counseT should report or dlsclose evidence
that has been. requested or otherwise is requtrcd to be dlS- ooy
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dlspute anses regardmg a dlscovery request of a l[‘ld[;

$

the issue with the mrhtary Judge The mlht yJudge ultir

ly is responsible for regulating discovery “and can resolve ¢

putes between the parties regarding the obhgatlon to dlsclose
139" :

ce in;the h{ '
Counsel should’anot play tactlcal games by w1th1'
holdmg ev1d”hlce“fr“dm the opposmg party, espec1a1]y when
the RCM.’ requnre dis urt id discov-
ery issues and | unnece sary deTay, counse s'hould )
with dlsc0\;Ery and dlsclosure requ1rements m the mﬂlhﬁtary and
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Legal Assistanceé Items
e ‘IV”I ibUr RE

’xl:l if ‘dt :u

legal assistance program p01101es They also can be adapted
for use as locally published preventive law articles to alert sol-
diers and their families about legal problems and changes in
the law. We welcome articles and notes for inclusion in this
portion of The Army Lawyer; send submissions to The Judge
Advocate General’s School, ATTN: JAGS ADA LA, Char-
lottesville, VA 22903-1781. 5 Y

7 g

ot a8

Admmtstratzve & Civil Law Note

DRI T MRS

First Ethics Counselor CLE Workshopi

[RRTEN: & g i,t RS N

CLE "Workshop will be held 1214 Octol )
two and -one- ha]f day course. is for Army attorneys who are
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ution from pursumg » alt
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" This course focuses on ethics counselor:responsibilities:
Topics. include ethics counselor fundamentals, procurement
integrity, postgovernment employment restrictions, comple-
tion and review of financial disclosure reports, private organi-
zational relationships, travel and transportation rules, gifts and
gratuities rules, the Joint Ethics Regulation, and investigation
and reporting of suspected violations of ethics standards.

See CLE News—Resident Course Quotas laler 1n this iissue
for information on reglstenng for [hlS or any other TJAGSA
course. e .

e oy

| Army claims offices Collected over
$11, 823 577 i medical care. ery claims and ,$i,1'8'l",'682
in property damage Tecovery ¢ aims. “Although’this year’s
medical care recovery total dropped sllghtly from calendar
year 1992, recovery is hlgher than i any of the five years
prior to 1992. The decline in both property damagc and med-
ical care’‘recovery may be the result of favorable response (o
the Army’s emphasis on safety in fiscal year 1993, marked by
elght percent fewer total accndents 1n]urles and fatalities. *

Sy geey e
LR L i i IO 2y fel TE

tion system. The top offices in total medlca] care recovery are
recogmzed as are the top officés in total property damage
recovery. 'Additionally, the offices that demonstraté the most
improvement in medical care recovery and the“offices that
demonstrate the most improvement in property damage recov-
ery also’are recognlzed Finally, USACSEUR is rec€iving
specral recogmtlon as the top offlce m tota] afflrmatlve clalms

recovery s e
g i PRI A5 5 e S S ERS ST

“The "Judge Advocate General has issued certificates ‘of
achievement in four awards categories.  These ofﬁces are _hst—
ed below in order of achlevement Ms. Jedlmskl

7 a. Umted States m
“Knox
XVIIT Airborne Corps and Fort Bragg
T Corps and Fort Lewis o
Ist United States Army and Fort Meade '
"I Corps and Fort Hood™ =~ s

ono0 g

2. Total Property Damage Recovery:

a. United States Army Armament, Research, G

Development and Engineering Command
[Picatinny Arsenal]
b. United States Army Communications—
Electronics Command and Fort Monmouth
c¢. Armed Forces Claims Service, Korea

1ca] Com

,L,

mand [Rock Island]

a'” 24tH Infantry D1v1510n (Mechamzed> and
Fort Stewart Grin tien

b. 25th Infantry DlVlSlOn (Lwht and Umted
States’Army Hawaii-* @

c. Umted States Army Engmeer Center and

GERG O

SEUERR

" United’ State Army Garrlson Fort
U McPh T meR R

a. Umted States Army Infantry Center and
Fort Benning
“b. " "Rocky Mountain Arsenal
" United States’ Army Fleld Artlllery Cerntér ~
“and Fort Sill B R SA I S
10th Area Support Group,’ Japan e
Umted States Mlhtary Academy N

S de

N 2]

1994 Clalms Trammg Course
‘ 4}:"’ Veaas A R o oy

B B A BT

= The USARCS Claims Training Course (USARCS-1,

Schoo] Code 182) will be conducted 14'to 18 November 1994,
DR IS et o e DiRae Sl SR ‘

ThlS four and one- half day course is designed to be a
“Train-the-Trainer” course for claims judge advocates, claims
at’torneys”paralegals and senior adjudicators. It will address
claims office  managéfient, claims policy, and the investiga-
tion, ad_|ud1cauon ‘and settlement of claims,” The course will
focus“on tort’claims, personnel claims, ‘Article 139 claims;
ethics, affirmative claims, and automation.

.1 encourage you to send your claims judge advocate, claims
attorneys or your senior civilians and enlisted claims person-
‘nel whose primary responsibilities encompass general claims
office supervision. These individuals will return to your
office with improved claims management skills and an ab1hty
to train others in your office. . . g g T
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“This*course’is ‘managed under the Army Training Requite-
meént Reésources System (ATRRS). -Staff judge advocates
desiring to nominate personnel must ensure that nominees
meet specified prerequisites and request quotas through their
installation G3/training/ATRRS directorates or offices. Infor-
mation on the prescribed format for obtaining reservations for
this training course must be obtained from individual installa-
tion training offices. Some installations require military atten-
dees to use a Department of the Army Form 4187, Personnel
Action. For civilian attendees, some installations require the
ten-part Department of Defense Form 1556, Request, Autho-
rization, Agreement, Certification of Training and Reimburse-
ment. Other installations only will accept automated
applications. For this reason, staff judge advocates desiring to
obtain quotas for this course must coordinate with servrclng
training offices. ‘

Only 100 slots are allotted for this course. Please srgn up 1\10‘
later than 20 September 1994 through your installation
ATRRS. As your selectee is identified on ATTRS, this Ser-
vice will dispaich hotel and course reglstratlon forms ‘These
forms need to be. completed and marled to the hotel and my
administrative assistant, respectively, as soon as possible.

The USARCS pomt of 'contaﬂct is Msfix&‘udreyllil élusher
commercial (301) 677-7009 extension 206, or DSN; 923-
7009 extension 206. Ms. Slusher.

i) oo ”“.il'!’, viianin
USAR(CS Telephone éhangel "
SOSOINEAG YHTIA edinia Do Lo

Over the last year new telephone switching equipment was
installed at Fort Meade and.the, USARCS. To make effective
use of this new technology, the USARCS w11] have converted
all its incoming military lines (commer(:lal access: (301) 677-
XXXX or DSN: 923-XXXX) to its Mitel Voice Processing
System effective 1 July 1994. All commercial lines (301)
621-XXXX, leased through Bell Atlantic, will be disconnect-
ed to reduce telephone expenses.. ..

.6

Ceds eshilc OB 6

After 1 July 1994, one telephone number will be used to
access the USARCS’s telephone extensions. The _hew _access
number for the USARCS is commercial: (30]) 677-7009 or
DSN: 923-7009. Callers who reach: the USARCS using the
new number will be connected to, the automated attendant
(AA) and voice mail (VX) messaging system. After present-
ing a greeting, the AA system will outline a menu of options
for the different sections of the USARCS. If the three-digit
telephone :extension of the called party is known, it can be
entered_at anytime. The caller may, bypass the prompts by
selectmg the desired option before the prompt has f1n1shed

playmg

(U o¢r iU veh i

Soen DU TG i

¢ Seity remisy d-odisnw |
Callers ‘may directly contact any employee within the

USARCS by dialing the person’s extension number. If the
caller does not know the extension, number a dlrectory of
extension numbers is_available by pressmg the pound (#) key.

o SNLse SAHIE eniidsi ML -
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4 See Settlement Certificate Z-2866671-27 (GAG, Apr. 7, 1994). SRS

CERLY PR ] b
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'See Clalms Report Infernal Damage to Electonic Iremr ' ARMY TAW., May 1993, at 50.

evmted ARMY Law., Jan. 1994, at 40.

If the called party is not available, the system will cycle back
to the main greeting. In. most cases, another USARCS
employee within the same section will pick up the phone or
the person will have forwarded his or her calls to the VX sys-
tem for answermg ey Vil Hislst snoass

i D

IV RPN I S ¥

L bl BRI 355
Fax machme numbers bypass the voice mail system and are.
as follows:

1. Office Of CDR, Adm, Budget, IMO—commercial:
(301) 677-6708, DSN: 923-6708

2. Tort Claims Division—commercial: (301)
677-2643, DSN: 923-2643

3 “Personnel Claims Division—commercial: (301)
677- 4646 DSN: 923-4646

<UL L gy YA

4. Personnel Claims Recovery Branch—commercial:
(301) 677-5909, DSN: 923-5909

S RRA R aa @ B, u‘a.’i

Request widest dissemination, of this information. Point of

SY b

contact for thrs actlon 1s CW3 Sprague commercnal 301?
677-7009, X341, or DSN: "923- 7009, X341, Cw3' Sprague '
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o1 ouq Return to Internal | Damage to, Electronic Items
"'Ii{”é’ ”“Qy l1\9\9‘3 ifzf‘rnyhﬂzlti/;éry note‘ thelﬁggﬁcs \pil%jvrd‘eti
gu1dance on how to perfect carrier lability for internal ‘dam-
age to an electronic item absent external damage: A January
1994 note2 revrsnted thls toplc The May 1993 note ‘focused
on provmg that the damage occurred durmg shlppmg, whlle
the’ January 1994 note 1llustrated the 1mportance of estabhsh-
ing “‘tender to the ca ier in good co lition.”3 Both notes rec-
ogmzed the need fo the shlpper to develop and provrde the

40 ¥4

requ1s1te proof

3G v sl”ll( (PRI NS
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Smce the artlcles appeared the General .Accounting Office

.......

(GAO) 1ssued Settlement Certrfrcate Z- 286’6671“‘2:7\4
Although the Seitlement Certificate on internal damage fo. a
television has no effect beyond the issue and parties involved,

it did, underscore the ;mportance of developing a strong case

...... 4 ALNHRWE MO T GOSNV O oL

(56 1o 1obro- i wolud ba
The facts were that at or1g1n 1n addltron to some minor pre-

existing damage, the carrier, noted on the inventory that the
television’s operating condition was unknown. Af delivery,
without repgrting any external damage to either the television
or its shipping container, the shipper reported that the televi-
sion made a popping noise when he plugged it m The ship-
per’s repair estimate indicated that a crrcurt board was
cracked. The repair estimate 1ndrcated that the 11kely cause of
the damage was that the televnsron had been dropped or mis-
handled.
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The repair estimate provided sufficient proof that'the televi-
sion was damaged, but it did not establish that the damage

occurred in transit. To show that the damage occurred in tran- -

sit, the shipper must prove that he gave the television to the
carrier in a good operating condition and that the carrier deliv-
ered it in a damaged condition.3 Without this proof, the ship-
per fails to establish that the damage was caused in transit and
the claim should be denied.. —.,....,

LS T
(i YR L ARG DS

;1pper and asked’ him™
ged in transit.” “The”
sh1pper prowded a statement in'which he stated thit the televi="
sion worked when he gave it to the carrier because he -had
watched the NFL playoffs on television on the Sunday prior to
it being shipped and that his spouse: had recorded soap operas
from it, up to the day it was sh1pped

the sh1pper_ha
ty and offs"

age'to the telev1sron and afjpealed t6 the GAO for a refund.
Based on' the shipper’s stitétiént; the GAO agreed that the
television had begn tendered in good conditionand upheld the

Army $ offset : 5

About a month ‘after the GAO had 1ssued ‘1ts Settlement ‘

Certificate, the Comptroller General issued a similar
decision.®. Comptroller General decisions are controllmg
precedent '_Fhls latest deelslon opens an‘area of potentlal car-

f,-Jv

Ea s ST 21N e MRS ) £

“The " lssue“under feview by the Comptroller Genéral was
internal damage to'a VCR, absent ‘external: damage to either
the VCR or its shipping‘ container. . The facts in this matter
were similar to those_in. the Settlement Certificate discussed.
above. At origin, the carrier noted on the inventory that the
VCR’s operating condition,was unknown., After delivery, the
shlpper complamed that his’ VCR d1d not operate properly ,
The sh1pper s repair estimate revi A;the VCR had a bro—
ken 01rcu1t board The USARC held the‘ ; A ) ‘

er appealed to the GAO fof a'refund. ‘Thé GAO ordered the™
refund i this instance because; unlike the matter concerniing
the television, the USARCS did not have proof: that the VCR
was tendered ina good operatmg condmon e -

ing cond1tlon‘prlor to shlpment The shlpper provrded', sta
ment in which she wrote that “the VCR wés functional | prlor ‘
to moving from Fort Wamwnght Alaska, to Fort Carson, Col-
orado. We used it often prior to moving with no problems. I
assure you that the VCR was in working condition when
packed and stored.”” Although the statement was not as spe-
cific as watching the NFL playoffs, the Comptroller General
determined that the shipper’s statement established that she
had tendered the VCR in good operating condition, that it was
damaged at delivery, and that the carrier was liable.

SMissoun Pacific R.R. Co. v. Elmore & Stahl, 377 U.S. 134 (1964).
6 Department of the Army—Reconsideration, B-255777.2, May 9, 1994 (unpub.).

71d.
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_ statement Wthh explams the condition of the item at the tlme

a good operaling . '

~mation. Captain Upton.

sz, The importance of this decision should not be underestimat-
ed, “and it should be shared with all claims office personnel.
Because of this decision, claims office personnel who are con-
fronted with a claim for an electronic item that has internal
damage, but no external damage, will be able to identify the
additional information required -to substantiate the shipper’s
claim. At that time, claims personnel can ask the shipper for a

of tender

Vigweo Bb 1 'y oy " 5
Fill-in-the-blank statements and general statements that _the .
item worked prior to shrpment are insufficient. The claimant
must describe in detail the condition of the item prior to ship-
ment and, more jmportantly, how he or she knew thal the item
was in good working order prior to the shlpment Each
clal‘rinantmstiastie(rp}ent will be umque Although this may
require more effort from’ the ims office initially, if will ease’
not only the claims process "but'also the recovery process and
eliminate the need for the USARCS to seek out the claimant

months, soffielimes years; afte delrvery to"obtain this’ infor-

EUETINE S A RO E o i B QE T
~Mandgerient Note
nwitasls New Codes for Fiscal Year 1995 .- ovigi-it

fr bR,

The clalms accountmg codes for fiscal year (FY) 1995 have
one change.. 7 cannsiss

Era N LU uakanei ] A

The FY, des1gnator advances -from “4” to ¥5”.: _This_is the |
third d1grt in the first group of drglts in every cla1ms payment
or deposit accounting classrﬂcatron making the first group of
digits :2152020" instead of ©“2142020.”

For example, the FY l99lS“'aeeounting classification for a
Chapter l l (Personnel) clalm is as follows

Arlads B [P35

Gl AR

Payment 2152020 22 0201 P436099.11-
42 99999

i v;(nﬂ L .«r

CREE gnpb B¢ yihdet

Deposit 2152020220301 P436099.11-
4230 FAJA 599999

Wbl Cav e gt 812

Every clalms offlce that pays claims—whether by manual
voucher or electronically—must énsure that FY 1995 has been
entered in the installation accounting system. It may do so by
contactmg the system administrator at the servicing finance
office. o oy

PR vani el KR

Under no c1rcumstances shduld a claims office use a FY
1994 fund cite for claims certified. for payment after the begin- .

mng of FY ‘19 5 Oc,towb‘%rmlj_9‘94). To ’determme_ lif,‘:th:e, ser-

4

vicing f1nance office is using the cot ectjflscal ) C
claims office should review the accounting classrflcatlon
found on the bottom of the claims office’s copy of the
finance-generated payment voucher. Captain Caldwell.
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Flscal Year (FY) 1994/95 JAGC Selection Board Schedule.
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The followmg ‘isa listing of selection boards scheduled dur-
ing FY 1994/95. The Command and General Staff College::
(CGSC) Board and the Major Promotion Selection Board will

be held earlier than in prior'years. "~ *"9!8le sinsid-oit-ni-ted
seninisto ol ot o Rmains 01 100G DX rast

ORI et ol 10 RGO 9 Hsish 6l sditesd leun
HEA e 0 D v g A VL T i
Date * v Competltlve ‘Cateégory”

ChbOU MGG TARTO nhGiATOW DOOR 1 2EwW

dilg

LG SIFT TR R NS E R A armaotils 2 iremieln
2(5 23 September 1994 Tielitenant éolonel‘lsromotlon

IR EFE Re ST IR I T RS 00
o " “Sefection Board
OBV OOST S0 021 U0 28200 ARl ot ving on

P TR eV Y SRt H 0 Dan e ¢ olsfns

11-13 Octoberl994 i 1, 9GSC Advisory Selection

WIS LG Uy [EPNTEIEN B il . i
Board - ” HAEIETPS AN
18-20 October 1994 CVI/VI Career Status

Selection Board
15-18 November 1994 -+ i+ Captain Promotion Selection
Board
ARRG Y nay Ikueit ol ashos wodnupons el s T

6 December 1994 FLEP Selection Board =t v

13217 December 1994

Major Promotlon Selecuon o
IR ZINUND VIS 1 :

:"Board ™ i

AUMEIEALID ui HEM I ll?f,‘v\]’la’} G

e g et S0GOUUARED

28 February 1995

Lorra

Captam Promotion Selection”"
Board

UL DOLESOI RIS BOUNLHOLOR (Y

19-20 April 1995

7 ol aigrrexe 104

Heos Dgnneceesk 10 sajasd )
€1 Career Stitus Seleétion ™

Board

iy, PLA SRS
Senior Service College

23 May - 3 June 1995

1 e Selection Board, ..
: LAY OESR

15-18 August 1995 Colonel Promotion Selection
i —z st BOArd L Suio zimsin viovi

¥ ke Captam Promotion, Selection

ftmlzye wn Board i

Lo ' n o sl 15 YOIIATHETDE sizve o) gailosinng

19- 22 September 1995 Lieutenant Colonel Promotion: : ««

Selection Board
W o goitin enino 8 bluode sunagiemy

SUNTUIRS

210 o 1ehrld

The eligibility criteria and . or zonés of cons1derat1on w:'ll b"e’ !
annouriced by message approxrmately Sixty o ninety days

before the board convenes T oUniEY @ )J_nz » 9onsiil BT
srrireooss sny Wwoivest Bluode soilio anmislos

ity ord io monod o) 0o houod
JISHGUON IOHIVED DO on9g-onnsii

S BIRTE NissGs

- Personnel, Plans, and Tralmng Office Notes

J",{Lﬁnﬁf) S said deilsles !u. L} z
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§ s i goinee 2
B T s exe - < e D ISR R
* 10779 Civilian LL.M. Program
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ey

Each year, The Judge Advocate General (TTAG) selects &
limited number of outstanding career officers to attend civil-
ian faw. sch“‘;ls:for one year at"g(')’verhment expense The 'df'fr-
cers obtain advanced legal educatlon in spec1al|zed ‘areas“such
as mternanonal law cr1m1nal law, contract law envrronmental

law labor law, and tax law.

(Rl S te El .~1~, ey e Ao

«To quallfy, offlcers must have completed the Graduate
Course and have less than seventéen’ years of active federal -
commlssmned serv1ce as of 1 October of the academlc year m
whfghj‘t e (‘:t & é)begi ng.” Pairtlcular attention Wlll_ I
\," who b \3vr|tten artlcle's ‘rlesearch paper's,’or s"is' _
mcludmg such"w ks co lé‘ted \‘Nl‘llle attendr'ng the G aduate '
Course Along w1th normal asmgnfnent factors the key con-
51derat10ns for selection. mclude proven performance and’
potential as reflected in officer evaluation reports, academic
ability, prior experiences as a judge advocate, and the poten-
tial for utilization in assrgnments in the concentratron in whrch
the LL.M. is awarded. T ‘

mhtul( Bo2ouEel lbl_uaq

”z‘c)l[f'l'l‘q(ﬂa)_l S J};.)"Tl"’) A

Ty

Offlcers completmg the program mcur a three year actrve
duty service Sbligation ‘and” must serve a ut1llz\atlon thoulrloiu
three years. Officers selected must complete all requirements
to receive the LL.M. degree prior to the report date, for their
utilization tour. Off1cers .who do’ not complete the. three -year

service obllgatron before leaving active duty may be subject to*
recoupment of the costs of their schooling. : i

tordt ey ot o B 'i)l“i 50

FOTTRLF

Offlcers are Selected for the LL M”pi'“o!gi’am d"urmg ‘the nor- -
mal ass1gnment cycle from among qualrﬁed officers who'”

- 1511

appl'y' ) XThEe Chlef é’fsé‘r{hel Plans, and “Fraining Office
BNIR-TERN

PS Pav s L IHEIG gt m.u

(PP&TO) evaluates the candldates and rec'ofm‘mglqgs)u vho
should be selected to TJAG Any qual1f1ed officer mterested
in tapplymg for the LL.M. program should apply to PP&TO.,by
1 November 1994. Applicants should indicate desired areas
of concentration in order of préference and detail any experi-
ence or aptitude which would not be apparent from a review
of personnel flles For further mformat]on ‘contact COL
Cial (703 695-1353 ot
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These policics reflect a careful balance betwéen individual ;.
privacy and use of relevant information in accordance with
law and regulations. Any anxiety for Judge advocates who
have been the subjects of professional misconduct or misman-
agement allegations can be eased by understanding why
SOCO maintains copiesof all PSIs, and the very limited
access that personnel managers have:to those files. The
revised regulation: clearly spells.out thdt.only “substantiated
allegation[s]” of professional misconduct, and *“any 6ther sub-
stantiated information that is determined by TAJAG (or
TIAG) to be relevant (o anindividual’s poténtial as a’ member
of the JALS [Judge Advocate Legal Service] will be docu-
mented .. . in'the individual’s Career Man’a'g’eﬁ‘l‘en’t Individual
F,]c (CMIF) w5 e aenan g groiisaolls Dowsninniatdur viso
CNRSBA "'fbxje Hisieizass sl w0 DALT vd hom'mo;-sb
‘ o e eyt od o) fOATAT
a5 an batnamroseb od Ww evesi vomA

e

SVE D
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oara 7-9b (this language s taken from lhe approved regulation which is pending publication).
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ok Supervm)ry Judge Advocates’ Closure
of Unfounded and Minor Cases

REAXSYEATIIRI A M\'[Y\ 5343 40 anmerines G

der the new procedures, supervisory judge advocates

will not close cases or inform individuals that cases are closed
until they have coordinated with and obtained.the concurrence
of the SOCO. The revised AR 27-1 will réquire supervisory
Judge Advocates to “coordinate with the Chief, SOCO” prior
to closing cases as unfounded or minor. This will permit
supervisory judge advocates to issue final closure notices that
really are final. Supervisory judge advocates still will be
req‘uired to' forward copies of all inquiries' to SOCO for’the
réasons stated aboVe Liéateriant Colonel Neveu and Mr. Eve-
land. - ooe Coomiot Dis Ghens esiinpni Roinesiog vasnimilig
ar h.'animisozfab Srow rncHBsRSs o) doidwe aineod) gribiaoai
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v Professnonal DevelopmentEducatlon for Reserve' s on

Judge Advocates (JA) During Fiscal Year (FY) 1995

Yo

: oAl ANt 10 2ipoaInRi2es ganism nen W
ARPERCEN s'FY' 1995 funding priorities for Reserve JA
professional developmeit educition (PDE) are as’ follows: (1)’
JAs assigned to troop program unit (TPU) posmons 2) JAs
assigtied to individual mobilization” au'g’meﬁfce (iMA) posi-
tiots; (3) JAs assigned to the individual ready reéserve (IRR).
ARPERCEN’s additional priorities in lh'e'P"D'E category’ are
first “required PDE” then “other PDE. ?+uu 2:1i6d ei fbubiv il

" Required PDE is that PDE required for promotion 'or brafich
qualification. - The JA Officer Basic Coutse; the JA' Officer
Advanced Course;'and the Cointiiand and Genéral Staff Offi-
cer Course are thé only required tolitses.” 1o oo mavi

(GBVILD 10 OOV A DOIHSTISWIY A8 WER0S vam vy

‘Other PDE 1nc1udes functiondl. courses “at The Judge Advos
cafe Geheral’s School (TJAGSA) ‘the Combined Arms and

Service Staff School, on-sites; and education requrred for the
officer’s position. Judge advocates assigned to TPUs:nfist
obtain funding for other PDE from their commands.
ARPERCEN does not have sufficient funds 1‘0r IMA JAs to

,». ; m r P bey e

x Hawever, IMA TAS ia
be able (o attend other PDE through the orders for thelr annual
two weeks of training:4s'described in- the next paragraph
ARPERCEN 'has no'funds available for TRR TAE to’attefid

other PDE.

Individual mobilization augmentec JAs may attend a func-

tional course at TTAGSA of 41 oriZsite’ad pari of their annnal” ™
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) i
training with prior approval of the’ orflc%)r”sﬂfMA)z{gency/com—

mand. The agenc /comrhand forwards the ofﬁcer S request to
LR Vnlrm

the ARPERCENIMX diVision. Tf sifficient funds are avail-
able, the IMA Division authorizes funding of travél’ and per

diem to the PDE and agency/command on one set o{t orders.
Sl LGS G L O £
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For example an IMA EfA assllgned to ther di‘flce of The
Judge Advdehte’_Geg‘e”rjéfLi\OTfAdJ)‘\énd llvmg\m Alexandna
Virginia, wants to attend a TTAGSA sponsored on srte in the
Washmgton D C area an .v?!}"?;ﬁ _eday m111tary ecntertam—
ment law course at TIAGSA, The.officer inifiates his request
by sending a completed DA Form 1058-R, Application for
Active Duty for Training, Active Duty for Special Work, and
Annual Training, to his usual point of contact for annual train-
ing (AT) at OTJAG: - The officer includes on the: DA Form
1058-R his request ' to attend the two-day on=site followed by
the five-day functional colifse*and ending’with five days at
OTJAG. If OTJAG approves the officer trammg at other
locations fof séven'‘days’ it ‘forwaids (he request to
ARPERCEN’s TMA"Divisicn for funding, T furds are avail-
able, the IMA Division authorizes the PMO to issue the order:

o) 3@&;) «and obtain a quota for the functional course at TIAGSA. The
i (£ tour Would be no more than twelve days, like the typical AT

. tour, with trave_l and per diem to TIAGSA if!”nded by

ARPERCEN The ofﬁcer must choosJemdd‘dh srte w1th1n com-,

Tdn e ea? A B A A TA DGO

soADe U Rt
The usual restrlctlons apply to IMA JA requests as

" deSeribed i the Preceding ‘parabraph. "The TVA Divisidn’s
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cut-off for receipt of training requests from' the IMA agencies -
is 31 March. ' The IMA Division must receive the training

request from the IMA agency at least sixty days prior to the
begmmng of the tour.
request for exception t& either restriction with appropr1ate Jus~
tification. As always other PDE training is subject to the
avallablhty of fun(Is and school quotas. '

The above example ‘addresses ARPER éN s funding of
other PDE for TMA T, As Individual mobrhzatlon JAs are cau-
tioned, however, ‘that’ they must have eleven consecutive days
of duty to be eligible for an OER. An officer who splits his
twelve day tour between PDE and duty at the agency will not

Correction

Footnote 5, page 55 of the Guard and Reserve Affairs

Items in the July 1SSue of The Army Lawyer 1ncorrectly stated
: g

The IMA Division, w1ll consrder a

that ARPERCEN might fund IRR JA attendance at on-sites.

* No funding is'available for IRR JAs to 4tténd on-sites. Never-

" ARPERCEN JA actions:

sy

theless, IRR JAs may receive retirement points for attendance.
Additionally, please note the following corrected address for
“Commander, ARPERCEN, ATTN:
ARPC-ZJA-P, 9700 Page Boulevard St. LOUIS, MO 63132—
5200 ‘Captain Storey. S Lot DR D

35 Ve
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The Judge Advocate General’s School Continuing

' Legal Education (On-Site) Schedule Update

' ﬁfFollowing is an updated schedule Of;The Juoge:'Advoc‘fate

.. General’s CLE On-Sijtes._ If you have any questions concern-

. . ing the On-Site schedule please dlrect them to the local action

offlcer or CPT Eric G. Storey, Chlef Unit Liaison and Train-
ing Office, Guard and Reserve Affairs Division, Office of The
Judge Advocate General, telephone (804) 972-6380. , ..+

L BIHINETT Silee
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' THE JUDGE ADVOCATE GENERAL'S =~ =~ [ S
SCHOOL CONTINUING LEGAL EDUCATION (ON- SITE) TRAINING AY 95
AT S I S T NG Y T Y rrmatls EY dnd LSS
R e CITY HOST UNIT - AC GO/RC GO : E
DATE .- AND TRAINING SITE ~ S[JBJECT/INSTRLJQTOR/GRA RE ,ACTIQN OFFICER
T L Fid A S A »«i TED dmenm
15-16 Oct. 94 Boston MA AC GO L MAIJ Donald Lynde
94th ARCOM/3d LSO RC GO BG Sagsveen OSJA, 94th ARCOM
,,,,,, 112 Hanscom Air Force Base Int’l Law S MAJ Martins | ATTN: AFRC-AMA-JA
-+ Bedford, MA 01731 . Contract Law ;- -~ MAJ Tomanelli,, | 695 Sherman Ave
N o ' GRA Rep Dr. Foley Ko Wt e Ft Devens MA 01433
. gy (508) 796 6332
22-23 Oct. 94 Minneapolis, MN ~ 7 AC GO LTC Richard A. Mosman
.. 214th LSO RC GO BG Lassart = 214hLSO =
' Gn‘uderbrrd Motor Hotel . Ad & Civ o MAJ Castlen =~ "’Bldg 505,77 h
. ' s Int’l Law ; ‘; MAJ Whitaker 88th Division Rd.
o o GRA Rep ' Dr. Foley Fort Snelling, MN 55111
s ° (612) 861-3331
5-6 Nov 94 New York, NY ACGO LTC Henry V. Wysocki
2270w TTth ARCOM/4th LSO RC GO , BG Lassart, BG Cullen, 77th ARCOM
= Fordham Law School - o BG Sagsveen Bldg. 637
-+ New York, NY 10023 = Ad & Civ MAJ Block . "..;t:1/Fort Totten, NY 11359
BRI S RS Crim Law MAJ Masterton" = ~ - - (718) 352-5703
ol T Pudsbd NS GRA Rep LTCReyna = = R
12-13Nov 94  Willow Grove, PA ACGO Cin v siei LTC Christopher R. Wogan
79th ARCOM/153d LSO - . RC GO BG Cullen 153d LSO
./ ... Willow Grove Naval A1r » Ad & Civ MAJMcGillin_ . Woodlawn & Division Aves.
i ks Station e CIntllaw MAJ Warren e Villow Grove, PA 19090
- Air Force Audltorlum o : GRA Rep LTC Hamilton 2l5) 342-1700
Willow Grove PA 19090 ™~ ’ PO (717) 787-3974
6-8Jan95 . Long Beach, CA ACGO i COL James F. Gatzke )
7 78th LSO e RC GO BG Cullen . " 78th LSO T '
" Hyatt Regency PR Int’l Law ' LCDR Winthrop” " 10541 Calle Lee
... - LongBeach, CA 90815 ~ ° Ad & Civ MAT Peterson Suite 101
AR AR GRARep 7' 70/ Los Alamitos, CA 90720

LTC Menk
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DATE . -. 7355 AND TRAINING SITE ;.

e
- i Flanat

atiz + SCHOOL CONTINUING LEGAL EDUCATION (ON- SITE) TRAINING, AY 95 (Cont r ued) b
5318 TOL 2inl0a I0STS T 9vinast vam eA L HHT aeslad) i
o3t aau'ié')bb "“u ot CITY, HOST.UNIT gepsic visnoilibhba

SUBJECT/INSTRUCT

Tt Ao AT

ardl o1 1eitn ayeb v
AC GO/RC GO

nz‘«r’ SV A

wie drnal ik vonens AMI }
Qi1d IMGE i ’r;; i

" ACTION ol_‘rrc S

SLETCe M ciund 32 binvoluofl susY 002 H-ALN-DNMHA ot 3t 15 ds, V A _
2122 Tan95  Seattle, WA r1032 i AC GO e ei mniniys 3 “LTC Mathe:
6th LSO RC GO BG Sagsveer~ 7 “UGHLSO"
2
Univ. of Washington CrimLaw MAJO’Hare . 4505 36th Ave., W. .
g e (T L e pEn b g W
niuniines & Law School J fisevud subul o contract Law  © 36 2 AL Li\’[Aflj’i)e,ndo!w_ vi Seaéﬂe QWA 981?_95 e
CALE {:5‘“’ Seattle WA 782 SECTLIvoL I sN ﬂ“‘{‘ i GRA Rep JJU.JJ/U Sra L st agadfYE “\(3.‘6 42.1%8136;0»’% 13 I
pifl alirge ol o nd G " ] o) viun o
18 19Feb 95 Chlcago I, e Lsisbao g8 el gi GO j«\r‘" g'l;wr)';rm m; f\i” A hon in-ir\s/f é/rr nald, evlmb
- 8 LML D i A8 &AL QWi PRV Y N S I B YN R N
ﬁlﬂrt!a Lg SR e (Y Moyt R(jG pisiudor JTERTRG R i i g 5P0p]ar B &

'cdr s Cor erence Room

nod U sl esiond

SO L poteiviCy susti A svraesi hoo by

25-26 Feb 95

87th LSO
Olympus Hotel
6000 Third Street

split training

w/Denver
e OPIEALA R “Hi

Denver, CO

87th LSO

25-26 Feb 95

LIDPENT Fiizsimmons AMC, Bldg 82007 [ u

, Aurora, CO 80045-7050
vy DlisnoCt LAM
MO A Db AL ”O

nooveRed i
anthshd LAM
i o1 LtAaM

ot Al

«\i

of SC Law Schoof
'Colum?bla SC 29208

[HETIEEISTUS R siot 0
10-12 Mar 95 ~ Dalfas/Fort Worth
R eI 18[ LSO oA Rbr v LAUM

vatod ad

Shren f’TM .,f_gm:

ey i M e AT
[ [-12 Mar 95 . Washington, DC ;.
“10th LSO
eris ¥, NWC (Arnold Audltorlum)
*7 “Fort Lesley J. McNair2# L4 8
Washington, DC 20319 =7

"18-19 Mar 95~ San Francrsco CA

"W LEV

Presnafo of SF, cA‘“‘94 t’29

ERTI LN (8]
1 2Apr11 95 B iInLdlanapohs in

. »d
Natlonal Guard

GU i W /i(i Jd
anersia™ LA M
Angbd YT

i (} { e
CONOR AT potir

o

M OFi Sheridan, 10 60037 wrioe she

“Salt Lake City, UT ;’t'f.;:;t::.;i)‘ SEROU

Salt Lake City, UT 84114 12 155,

' Coniraet Law
BTN i‘r) “GRA' Rep
suty ol g

. ACGO

RC GO
Crim Law
Ad & Civ

LCrimLaws o s

Ad & Civ
GRA Rep

AC GO e e
RCGO ¥ :

ot ASO

Crim Law
Ad & Civ
GRA Rep .y
o LA
acco U
RC GO
R
Int’] Law s B
Crim Law
GRA Rep
£33 DA
AC GO TS e
RC GO
Int’l Law Foa
Contract Law
GRA Rep
AC GO CRA
RCGO 00
2B SITN
Ad&Civ 7T
| Cnm Law G d R
GRA Rep
AC GO
RC GO -
Ad & Civ ;{ m_ri
CrimLaw . ;.
GRARep

Sub i IHSINIOY

PETTR RS T IRP eI

RSN

NI RSNy

Gk DU 9 10

GESagsveen —— 1 28“ .

[ty REYRIEY

SaltLake Clty, UT 84106
(801) 468-2639

o
N
o

MAJ Barton
MAJ Pearson

1. LLTC Hamilton

SR RALE S I EFTSY T30 0
COL Richard H. Nixon
; 1928 E. Millbrook Rd.

BG Lassart . i

MAJ Barto. ;. Salt Lake City, UT 84106
MAJ Pearson (801) 468-2639
LTC Reyna P decil LY e T8

Ny og ey
e b . .n-h\ il

t% LTC Robert H. Uehling
~5 P.O. Box 2410

=onk] oo

BG Sagsvéen

MAJ Winn Columbia, SC 29224
MAJ Hernicz (803) 733-2878
LTC Menk/CPT Storey
WM arfonserui e mg Lasi
Cr EO!iﬂilchard Tanner

Pabru] TG DToTEi
BG Sagsveen o 401"

LCDR Winthrop ~ Richardson, TX 75080
MAJ Burrell &14) 9912124

LTC Hamilton

VoG wald
e mewic LTC Merrill W Clark

BGCullen, . .. _ZfLQ% Flemingwood Lane
MAJ Marting~ - . Springfield, VA 22153
MAJ Ellcessor (703) 756-2281

LTC Menk/CPT Storey

A% 2" COL Paul K. Graves
BG Sagsveen, BG " '6th LSO
Lassart, BG Cullen™" 4505 36th Ave., W.
MAJ Peterson N 'Seattfe WA 98199
LTC Bond """ ¢ (2?)6) 281 3002

£10 )

LTC ﬁeyna A SREONT Y ] 8 TR

ATy Fopetl
AT dor 'ﬂ George A Hopklns

BG Cullen b 2002 "South Holt Road
MAJ Diner , mdianapolis, IN 46241
MAT Kohlman (317) 457-4349

LTC Hamilton

£I54 ~*SEPTEMBER 1994 THE ARMY LAWYER « DA PAM 27-50.262
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I I g PECTI BT F 5 SRR W S
CITY, HOST UNIT ]
7-9 Apr 95 Orlando, FL 8 kb vt éAC GO
81st/65th ARCOMS' 1+ 4 ‘REGO
/ , . Contract Law
RIS XA R SRR (FEE R 5 Y, “'Inl ] Law
GRA Rep
Dl E L % B Rt i” DECREY
29-30 Apr 95  Columbus, OH b i ek «+AC GO
83d ARCOM/9th LSO RC GO
B T R R T weid usnu s el qua& Civ
Crim Law
it e iRV ksl SIREL %G%AReP
5-7May 95  Huntsville, AL ACGO ™~
121st ARCOM RC GO

'Corps of Engineer Ctr."
Huntsville, AL 35_805 Crim Law

= GRARep

12-13 May 95 Gulf Shores, AL Cewdss o ACGO
ALANG RC GO

e iR nlpast ot GRA va:p

oesnid B Aus I s yind Vel

E R B e Tr ~,.§}'E;'foei‘ 2 ‘” !
19-21 May 95 Kansas City, MO testie “AC GO
(Armed Forces 89th ARCOM RC GO

is 20 May) 3130 George Washington Bivd.
WlChlta KS 67[20 Ad & Civ
szgos ¢ GRA Rep

Ve UL madkie g wiEes LT oo

mer e WA L LT Dy It 10T
.

; st THE JUDGE ADVOCATE GENER o o
SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINmG, AY 95 (Contmued)

. AC GO/RC GO
JECT/INSTRUCTOR/QRA REP

~‘Contract Law

" Contract Law

acupingnid niel oasitaoaningd wiadl

ACTION OFFICER
BetH digied oot shih o rrnerman skt b oy pE

MAJ John J. Copelan, Jr:

" BG Lassart Broward County Attorney
. eiego: MAJ DeMoss 115 South Andrews Ave.
LTC Winters Suite 423 7T s
Dr. Foley Fort LLauderdale, FL ’%330]

SOy el W W o v (305) 357-7600

wed wenoiisieats S LTC Robert J. Beggs &
BG Lassart 9th LSO

Maj J. Frisk 765 Taylor Station Rd
s MAI Wright: -+ s Blacklick, OH 43004

LTC Reyna (614) 692-2589/5108 .15
LTC Bernard B. Downs, Jr.
BG Cullen HHC, 3d Trans Bfr

e . MAJ Hughes . 3415 McClellan Blvd.

" Maj A, Frisk ™ :;i:‘:m;“Annlston AL 36201 ‘ \:\

LTC Reyna (205) 939-0033
- COL Larry Craven ‘'t
BG Culien Office of

“ Dr.Foley ' *#.* =7 The Adjutant General ~

Attn: AL-JA o

: . P.O.Box 3711

ot e isnon: Montgomery, AL 36109
(205) 271-7471

- aidkeans R sk wrenibis banansd

LTC Kelth H Hamac

BG Lassart HQ, Fifth U.'S. Army
MAJ Causey Altn3 AFKB-JA N
MaJ Jennings © “Fort Sam Houston

LTC Menk San Antonio, TX 78234

SUCRL (210) H21: 2208
DSN 471 2208
s f‘ s V i if‘* itd

G A

ora b AT g T T g TVE L TR €
[t S A TSR YA BRI ST L A A
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S s HETERE TR TR I S SRR

L. Resident Course Quotas . ormud b eptet

Attendance at resident CLE courses at The J udge Advocate

General’s School (TJAGSA) is restricted to those who have
been allocated student quotas, Quotas for TIAGSA CLE
courses are managed by the Army. Training Requirements and
Resources System (ATRRS) the Army-wide automated quota
management system. The ATRRS school code for TTAGSA
is 181. If you do not have a confirmed quota in ATRRS,
you do not have a quota for a TJAGSA CLE course.
Active duty service members must obtain quotas through their
directorates of training or through equivalent agencies,
Reservists must obtain quotas through their unit training
offices or, if they are nonunit reservists, through ARPER N,
ATTN: ARPC-ZJA-P, 9700 Page Boulevard, St. Lou1 MO
63132-5200. Army National Guard personnel request quotas

o0t i o1 -0 CLE News

S S S G RS e N SRS i AR Rt Y o L B

FREERIAA e e s £y

through their unit training offices. To verify a quota, ask your

training office to provide you with ascréen print of ‘the
ATRRS R1 screen showing by-name reservatlons
EITIRVEUY ‘k‘l ‘1')‘ RO S St 3 : it ’f;"ﬁ PLAGL

2. TJAGSA CLE Course Schedule S . S PR

1994

TV *Jhu(sj bm

3-7 October: 1994 JAG Annual Continuing Legal Educa-
tion Workshop (SF JAG) ' )

12-14 October ist Ethics Counse]ors CLE Workshop
(SF FZO]) R SREIOGIG U By rheaiias GO ¥

17- 21 October: USAREUR Crlmmal Law CLE (SF F35E)
st gaiunyln wad lainiro BE loedd i Ty

17 21 October: 35th Legal A%sxstance Course (SF-F23).
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17 October-21 December

/; Ll LA

135th Basic Course (5-27-C20).

24-28 October
Course (SF F])

VA i AU P
31 October 4 November 240th Fiscal Law Course (SF-
FI2). o 2 looiion
LRV R PSRN S THRR Py T Jibnesiol L
14-18- November: 18th Criminal Law New Developments
Course (5F F35) DI AE AE
ESER I I PR LT RS TN BN (S 10 ST

14-18 November. 58th Law of War Workshop (5F-F42).

5-9 December: USAREUR Operatlonal Law CLE (5F-

F47E). aand ¥
A FR A S AT Aetbo L v

5-9 ‘D‘e"cember ]27th Semor Offrcers Lega] Orientation
1 ‘l"i V

Course (SF-Fl). ~

e 1998

9-13 January: 1995 Government Contract Law Symposrum
GEFID. R

10-13 January: USAREUR Tax CLE (5F- F28E)

23-27 January: 46th Federal Labor Relat1ons Course (5F-
F22).

23-27 Janviary!" 20th Operational Law Seminar (SF-F47).

6-10 February

128th Senior Officers’ Legal Orientation
Coursé (SF FI) ’

6-10 February PACOM Tax CLE (SF F28P)

v fFS

6 February 14 Aprrl ]36th Basic Course (5 27 C20)
13-17 February 59th Law of War Workshop (5F-F42).

13 17 February USAREUR Contract Law CLE (SF FlSE)

27 February-3 March: 36th Legal Assistance Course (5F- .

F23).
RO A T SO T NUTRTD I PR e RO U S Tl uen)
6 17 March 134¢h Contract Attorneys Course (5F-F10).

SOLSEST Wbl ¢ O HEw e Saoue bR Gn s A
20-24 March 19th Admlmstratwe Law for Military Instal-
lations Course (5F-F24). . Loeise

lll Lrl
pEgk 23]

Soyeitiuls ALY AeialY

27-31 March: 1st Procurement Fraud Course (SF-F101).
3-7 Aprll 129th' Seniior Officérs’ Legai Orrentanon Course
(SF F]) e SOARNTIO N a0
PIWRTINEIY S1oine U a0l 120 e ol Ei-l
17-20 Aprll 1995 Reserve Component Judge Advocate ,
Workshop (5F F56)
Coslles l rniied kiR AEY riodduis 1L \i
17- 28 Aprl] 3d Crrmmal Law Advocacy Course (SF-F34).

ARSI e dsongzieeds ingadd 0 ool s\

L (T e m; HAGITA
l26th Senior Offrcers Legal Orlentatron

‘ f7lD/E/20/30) NG

PN L

24 28'Apri1 QISt Operational Law Seminar (5SF-F47).
MG BAG A DEEUPI T RO JOOHUe
] 5 May: 6th Law for Legal NCOs’ Course (512-
PPt YD
SMay 6th Installation Contractmg Course (SF-F18):4
]5 19 May 41st Fiscal Law, Course (5F’F12) R

JJL

15 May—2 June: 38th Military Judge Course (SF-F33).

22226 May: 42d Fiscal Law Course (SF-F12).

22 26 May 47th Federal Labor Relatlons Course (5F-F22).”

RSO
i

CJ o S U TUIEINE S L ANALIL NNy

59 June 1st Intelligence Law Workshop (5F-F41).

”31’519‘)‘3}1%: 130th Senior Officers’ Legal Orientation Course
(SE-F1).

1216 June: 25th Staff Judge Advocate Course (SF-F52).

BTSRRI

19230 June: JATT Team Training (SF-F57).

19 30 June JAOAC (Phase II) (5F- F55)

A 4‘\
TN

57 Ju]y: Professional Recruiting Training Seminar
5-7 July: 26th Methods of Instruction Course (SF-F70).

10-14 July: 7th STARC Judge Advocate Mobilization &
Training Workshop

Piad il [ w»Wx Paetow

vk o IR J.)'E 1 OLIT l/)

. 1.10-14 July 6th Legal Admmlstrators Course (7A- 550A])

E GOEA Lty

10 Jufy 15 September: 137th Basrc Course (5-27-C20).

17-21 July: 2d JA Warrant Officer Basic Course (7A-

550A0).

24-28 July: Fiscal Law Off-Site (Maxwell AFB).
31 July-16 May 1996: 44th Graduate Course (5-27-C22).

31 July-11 August: 135th Contract Attdifigys’ Course (SF--

F10).
(SN SR EPREN J:gt.)’!t, VL Q2 L S8 e B DN U A
1418 August l3th Fede‘ral'thlgatron Course (5F2 F29)
P eluArl ol erlony GO SAOLLG G800t eUU
"14-18 August: 6th Semor Lega] NCO Management Course
(512-71D/E/40/50). s LR ARG Gl G Ra0T e

AT ot sbos iﬂoha SRSTUA ot nsievs HISHISSRASST

21 35 August: 60th Law 8f War Workshop (SF-F42), /41 =

pexmeees I AXOQALT & 10T 8I0Bp B 2746 SO0 G Doy
21-25¢ AugUSt 13lst Semor Officers’ Legal Orientatiot”
remet 1o M s (G 2IBI0ID9UD

Course (SF-F1).”’ oy

. SRR tu 101t HBIOHD BLEIGO Seliin AIEIVIGALR
28 August-l Septéinber: 22d Opérational Law Seminar
(SF-F47)0d 12 basvoluod vyst OOVE S-ALN-Uhas vilid

colUui 2elptT IDINOEe0 DIRHLY 180000
t I

EEUCT RV VRRIEAS 98 8 of ¢!
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6-8 September:
F23E).

USAREUR Legal Assistance CLE (5F-
sioEach el

11-15 Septernber
(5F- F24E)

e

SRR L g eeraehs
)w‘!"t”tt' E

11-1% Sé’ﬁtétn'be
Remedies Course (SF'

18-29 September
(SF-F34).

4-8, NCDA: Forensrc Evrdence San Diego, CA.

i
she {iERRIY GhuopG

5-9, GWU Constructlon Contractmg, Washmgton .D C

E e SR

579, ESI:
Washington, D.C. ST S

" Operating Practlces mn Contract Admmlstratlon
PO

5-9, ESI: Accounting for Costs on Govern
Washington, D.C. PRI ISR SR

" 6-7, EST: Terminations, San Diego, CA. "~ i

6-9, ESI: ADP/Telecommunications (FIP) Contracting,
San Diego, CA.

ol oy

7-8, GWU: Procurement Law Research Workshép; Wash: ™'
ington, D.C.

12514, EST: T Contifliohs Improvefent” and Totall Quahty o

Management ”Wa’shmgton D. C o

Fatuly
LOROTY bniorgn g,

canarosky b

13-15, ESI: International Business and Project Manage-
ment San Drego CA
A NENT TAENAE PRI TG D3k i\) SR l)J‘Lﬂ(;fri T )J’tU

For further 1nfohnatlon on civilian courses, please contact
the institution .offering ‘the course. The addresses-are listed

below: - i e dznnyos norim bobreoty sd Hiw oo DAoL i

CEVLTUTITNG Y s
American Academy of Judicial Education, 1613
.113th Street, Suite C, Tuscaloosa, AL 3540 '

~ L3 i T

AAJE:

Phlladelphla PA
“{800) CLE-NEWS; (215) 243- 1600,
“Americin Society of Law and Medtcme Bo§ nt'
“University School of Law, 763 CommonWeaIth
# i Avenue; Boston, MA 02215 (617) 262 4990

USAREUR Admlnlstratrve Law CLE

| GII k

CCEB: - ..;; Continuing Education of the Bar, University of
California Extension, 2300 Shattuck Avenue,

“ Berkeley, CA 94704. (510) 642- 3973, ‘
Computer Law Association, Inc., 3028'.Lav3de‘rwmé
"Road, Suite 500E, Fairfax, VA 20031, e

703y SoTTAT
CLE Satellite Network 920 Sprlnc Street
Sprmgfeld IL 62704 (217) 525- 0744
(800) 521-8662. :
ESI# e a ional S:erwces Institute, 5201 Leesburg i
g2 Pike, Suite 600, Falls Church, VA 2204157

CLA:

CLESN:

FBA:

202) 6 8 0 52 vent
Florida, Bar 6‘30 Apalachee Parkway, Tal]ahas-
see, FL. 32399-2300. (904) 222-5286.
The Insutute ot Conlmumg Legal Educa ion’

FB:

GICLE:

Govethtent Instltutes Inc., 966 Hungerford
Drive, Suite 24, Rockvrlle MD 20850. e
‘ (30[)251-9250'

b 4T By

Government Contracts Program, The George

GWU:
Washlngton Umversrty, National Law C _
2020 K Strect, N W.. Room 2107, Washington, ~
D.C. 20052. (202) 994-5272. ‘

IMlinois Institute tor CLE 2395 W. Jefferson
Street, Springficld, TL 62702, (2 17) 787208067
Louisiana State University, Center of Continuing
Professional Development, Paul M. Herbert Law
Center, Baton Rouge, LA 70803-1008.

LB kww(504) 388-5837.

I\/ITCLE “Institute of Continuing Legal Education, 1020
Greene Street, Ann Arbor, MI 48109-1444.

e (313) 764-0333; (800) 922-6516. e :

MLI ~ Medi- Legal Instttute, 15301 Ventura Bou]evard

=R SRS §1 T AN

Suite 300, Sherman Oaks CA 9]403
(,,» i 800) 443-0100.

S ;i o

'r,;’f\ i BELE

National Instltute for Tr1al Advocacy, 1507 Ener-_
- gy Park Drive, St, Paul MN_55108. (800) 225’
6482; (612) 644- 0323 in (MN and AKJ." e
National Judicial College, Judicial College ...
Building, University of Nevada, Reno NV
-89557.°(702) 784-6747. S i
Pennsy]vama Bar Institute, 104 South Street .
P.O. Box 1027, Harrisburg, PA _ 17108- ]027
- e (800) 932-4637; (717) 233- 5774, ,
Practlsmg Law Instltute 810 Seventh Avenue,
¢ New York, NY 10019. (212) 765- 5700 .
" Tennessee Bar Association, 3622 West End,. ...
" ‘Avenue, Nashville, TN 37205. (615) 383- 7421'“; .
~ Tulane Law Schoo] Tulane University CLE,
8200 Hampson Avenue, Suite 3
”""‘LA 70118, (504) 865-5900.

Bygre

AN TRte o v"!".%’.




4. Mandatory Continuing Legal Education Jurisdictions '’ Jurisdiefion -« Reporting Month =+ -~ . #-¢
and Reportmg Dates” T Senn ol U :
BAE st North Dakota 31 July annually
Jurisdiction’ " - " o ; ais Ohio* , ;.. 31 January biennially . . ...
urisdiction - SO It_eil o::tn;gl}\’lenth ¥4 Oklahoma** 15 February annually :
Alabama** 31 December anrtally Oregon Anniversary of date of birth—
Arizona 15 July annually - e 10 b sonsgiid 2migi oW, admittees and reinstated _ .
Arkansas 30 June anpually - > members report after ANt
California* 1 February annually’ initial one-year period;
Colorado,. -, ,.X,;;(_f s Anytime within three-year period Lt Ui e  thereafter triennially .~ . =1
Delaware , oo - m ) July biennial Pennsylvania Annua]ly as assrgned .
Florida** Assrgned month trrenmally Rhode Island 30 June annually
Georgia o 31 January annual y South Carolina** 15 January annuallxn . o
Idaho =~ “¢ - 2Vt Adnission date friennially Tennessee* “1 March afidtially’ RO L
Indiana * " " Y B1'Decémber annually Texas Ny Last day of birth month annually
Iowa 1 March annueﬂly Utah " 31 Dgcember biennially
Kansas 1 July ‘dnnually.’ P Vermont o 15 July biennially -
Kentucky C UL Tt 30 Jupe @nnually o Virginia 7/ w20l s 30 June'dnnually - SOV 8-
Louisiana** = * "<+ ==~:;:31 January annually - ~i.ss  Washington 31 January annually
Michigan = - - + 31 March annually West Virginia o w0 30 June biennially . .. o s
Minnesota 30 August triennially Wisconsin® 31 December biennially
Mississippi** s 1 August annually, e Wyoming: . aoiilind s 30 January annually - L. or
Missouri 31 July annually '
Montana 1 March annually For addresses and_detailed information, see the July 1994
Nevada = | 1 March annually o issue of The Army Lawyer. W
New Hampshire** 1 August Anfiually R ’ R
New Mexico o ~ 30 days after prografn *Military exempt Loy e s
North Carofina** « = (28) Fe{hruary anr{nﬁal]y “xMilitary must declare exemption .
AR A L BRSNS
H, tosunijend 2 R _
= {ui?fj’f!illq;{' ,E‘Jiﬂ]a S A T N T RN TR S PR L 3]
enaesiony e onitosnoel (91} seodedinummoasisTHIA (28 e-0
R . e AD ousit os?
7z PRI T N
BOC iy - t Mat rial of Interest WASH WET JROMIOILLOTY i L E
DRUL Lanitn e frpos antuausolt o uu}ile“i LM - - .
A e e SHEOT O roigai
1. TJAGSA Materlals Avallable Through Defense istered as a user may be requested from: , Defense Technical
N y i

Each year, TTAGSA pubhshes de kbooks ‘and’ materials to’
support resident instruction.” Much of this miaterial is useful o
judge advocates’ and government civilian attorneys who are
unable to attend éolirses in ‘their practice’areas™ The School
receives many requests each year for thesé materials. Becalise'
the distribution of these materials is not 'in the School’s mis-
sion, TTAGSA does 16t have the resources to provide these
publications. EREERN) S IOV RO

Vel oned sosv okl o vl oy U g2l g

To provide another avenue of aViilability, some of this
materidl is being made available through the Defense Techni-
cal Information Cénter (DTIC).. An office may obtain this
material in two ways. The firstis through 4 uSer library on the
installation. Most ‘technical and school libraries are DTIC -
“users.” If they are “school” libraries, they may be free users.
The second way is for the office”or otganization to becomeé a
government user! Governiment agency users-pay five dollars
per hard copy for reports of 1-100 pages and seven cents for
each additional page over 100, or-ninety-five cents per fiche
copy. Overseas users may ‘obtain one copy of a report at no
charge. The necessary information and forms to become reg-

iy b ify

nformatlon Center, Cameron Station, Alexandrla VA 22314—
6145, telephone:
76%3,.

commercial (703) 274-7633, DSN 284

eesipiil

Isnat fL\s’!’) i viei
i sl gl s
Once registered, an office or other organization may open a
deposit account with the National Technical Information Ser-
vice fo facilitate ‘ordering materials..' Information concerning
this procedure will be provided when a request for user status’

is submitted.
E1oi acisoubd isisioul Jo vmabaoA neoismd HIAA

SOpETT Bhs

Users are provrded brweefdy and c‘hmulatrve mdrces These
indices are classified as a smg]e confldentlal ‘document and
mailed, only to those DTIC™ users whose organrzhtrons havé a
facrhty"clearance This will ity of organiza-
tions to become. PTIC us \ t {he ordering of
TIAGSA pubhcalrons throughDTIC Al T, WGSA publica-
tions are unclassrfled and the. relevant ordermg information,
such as DTIC numbers, and trtles w111 be publlshed m The
Army Lawyer. The followmg TJAGSA pubhcatlons are avail-
able through DTIC. . The nine character 1dent1f1er begmmng
with the letters;AD are numbers, as,SIgned by DTIC and must
be used when ordering publications.
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Contract Law -

AD A265755
AD A265756

AD A265777

AD B092128
AD A263082
*AD A281240
.AD B164534

*AD A282033

AD A266077

AD A266177

AD A268007

*AD A280725

AD B156056

AD A269073

AD A270397

AD A274370

AD A276984

AD A275507

Government Contract Law vDeskbook vol.
1/JA-501-1-93 (499 pgs). =

Government Contract Law Deskbook vol

2/JA-501-2-93 (481 pgs).

Fiscal Law Course Deskbook/JA 506(93)
(471 pgs).

Legal Assistance -

USAREUR Legal

Real Property Gu1de—Lega1 Assnstance/JA-
261(93) (293 pgs).

Office Directory/JA-267(94) (95 pgs).
Notarial Guide/JA-268(92) (136 pgs).
Preventive Law/JA-276(94) (221 pgs).

Soldiers’ and Sailors’ Civil Relief Act
Guide/JA-260(93) (206 pgs).

Wills Guide/JA-262(93) (464 pgs).
Family Law Guide/JA 263(93) (589 pgs).

Office Administration Guide/JA 271(94)
(248 pgs)

Legal Assistance: lemg Wl]ls Guide/JA-
273-91 (171 pgs).

Model Income Tax Assistance Guide/JA
275-(93) (66 pgs).

" Consumer Law Guide/JA 265(93) (634

pgs)-

Tax Information Series/JA 269(94) (129
pes).

Deployment Guide/JA-272(94) (452 pgs).

Air Force All States Income Tax Guide—
January 1994.

'Administrative and CivilLaw =~

AD A199644

AD A2695 15

AD A277440

AD A268410 ~

The Staff Judge Advocate Officer Manag-
er’'s Handbook/ACIL-ST-290 ©

pgs.)

Environmental Law Deskbook JA-234-
1(93) (492 pgs).

"Defensive Federal thlgatloanA-ZOO ©3)
(840 pgs.)
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Ass1stance ;
. Handbook/JAGS-ADA-85-5 (315 pgs).

’Federal Tort Claims Act/JTA 2417(93) (1677

AD A255346

AD A269036

AD A259047

AD A273376

AD A273434

Reports of Survey and Line of Duty Deter-
minations/JA 231-92 (89 pgs).

Government Information Practices/JA-
235(93) (322 pgs).

AR 15-6 Investigations/JA-281(92) (45
pgs).

Labor Law

The Law of Federal Employment/JA-
210(93) (262 pes).

V'/I“he‘ Law of Fedefa] : Labor-Managemem
Relations/JA-21 1(93) (430 pgs).

Developments Doctrme, and therature ‘

AD A254610

"AD A274406
‘AD A274541

AD A274473

Military Cltat;on Fifth Edition/TAGS-DD-
92 (18 pgs).

Criminal Law

Crimes and Defenses Deskbook/TA 337(93)
(191 pgs).

Unauthorized Absences/JA 301(93) (44
pes).

Nonjudicial Punishment/JA-330(93) (40
ps).

ADAZ4E2S

AD A274407

~-AD A274413

AD A262925

AD B136361

The following CID pubhcatlon also is available through‘

DTIC:

Senior Officers Legal Orientation/TA

320(94) (297 pgs).

Trial CoUnsei and Defense Counsel Hand-
book/JA 310(93) (390 pgs).

United States Attorney Prosecutions/]A—

338(93) (194 pgs)

Internatlonal Law

Operational Law Handbook (Draft)/JA
422(93) (180 pgs).

" Reserve Affairs

‘Reserve Component TAGC Personnel Poli-

cies Handbook/TAGS-GRA-89-1 (188 pgs).

“AD A145966 “USACIDC Pam 195-8, Criminal Investiga-

tions, Violation of the U.S.C. in Economic
Crime Investigations (250 pgs).

Those ordering publications are reminded that they are for
government use only.

T

*Indicates new publication or revised edition.

e o ot



2. Regulations and Pamphlets

Obtaining Manuals for Courts-Martial, DA Pamphlets,
Army Regulations, Field Manuals, and Training Circulars.

(1) The U.S. Army Publications Distribution Center
(USAPDC) at Baltimore stocks and distributes DA publica-
tions and blank forms that have Army-wide use. Its address
is:

Commander

U.S. Army Publications
Distribution Center _

2800 Eastern Blvd.
Baltimore, MD 21220-2896

(2) Units must have publications accounts to use any part
of the publications distribution system. The following extract
from Department of the Army Regulation 25-30, The Army
Integrated Publishing and Printing Program, paragraph 12-7c
(28 February 1989) is provided to assist Active, Reserve, and
National Guard units.

The units below are authorized publications accounts with
the USAPDC.

(1) Active Army.

(@) Units organized under a PAC. A PAC that sup-
ports battalion-size units will request a consolidated publica-
tions account for the entire battalion except when subordinate
units in the battalion are geographically remote. To establish
an account, the PAC will forward a DA Form 12-R (Request
for Establishment of a Publications Account) and supporting
DA 12-series forms through their DCSIM or DOIM, as appro-
priate, to the Baltimore USAPDC, 2800 Eastern Boulevard,
Baltimore, MD 21220-2896. The PAC will manage all
accounts established for the battalion it supports. (Instructions
for the use of DA 12-series forms and a reproducible copy of
the forms appear in DA Pam. 25-33.)

(&) Units nrot organized under a PAC. Units that are
detachment size and above may have a publications account.
To establish an account, these units will submit a DA Form

12-R and supporting DA 12-series forms through their

DCSIM or DOIM, as appropriate, to the Baltimore USAPDC,
2800 Eastern Boulevard, Baltimore, MD 21220-2896.

(¢) Staff sections of FOAs, MACOMs, installations, and
combat divisions. These staff sections may establish a single
account for each major staff element. To establish an account,
these units will follow the procedure in (b) above.

(2) ARNG units that are company size to State adjutants
general. To establish an account, these units will submit a
DA Form 12-R and supporting DA 12-series forms through
their State adjutants general to the Baltimore USAPDC, 2800
Eastern Boulevard, Baltimore, MD 21220-2896,

(3) USAR units that are company size and above and staff
sections from division level and above. To establish an
account, these units will submit a DA Form 12-R and support-
ing DA 12-series forms through their supporting installation
and CONUSA to the Baltimore USAPDC, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896.

(4) ROTC elements. To establish an account, ROTC
regions will submit a DA Form 12-R and supporting DA 12-
series forms through their supporting installation and
TRADOC DCSIM to the Baltimore USAPDC, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896. Senior and junior
ROTC units will submit a DA Form 12-R and supporting DA
12-series forms through their supporting installation, regional
headquarters, and TRADOC DCSIM to the Baltimore
USAPDC, 2800 Eastern Boulevard, Baltimore, MD 21220-
2896.

Units not described .in [the paragraphs] above also may be
authorized accounts. ' To establish accounts, these units must
send their requests through their DCSIM or DOIM, as appro-
priate, to Commander, USAPPC, ATTN: ASQZ-NV, Alexan-
dria, VA 22331-0302.

Specific instructions for establishing initial distribution
requirements appear in DA Pam. 25-33.

If your unit does not have a copy of DA Pam. 25-33, you
may request one by calling the Baltimore USAPDC at
(410) 671-4335.

(3) Units that have established initial distribution require-
ments will receive copies of new, revised, and changed publi-
cations as soon as they are printed.

(4) Units that require publications that are not on their ini-
tial distribution list can requisition publications using DA
Form 4569. All DA Form 4569 requests will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220-2896. You may reach this office at (410) 671-4335.

(5) Civilians can obtain DA Pams through the National
Technical Information Service (NTIS), 5285 Port Royal Road,
Springfield, Virginia 22161. You may reach this office at
(703) 487-4684.

(6) Navy, Air Force, and Marine Corps JAGs can request
up to ten copies of DA Pams by writing to USAPDC, ATTN:
DAIM-APC-BD, 2800 Eastern Boulevard, Baltimore, MD
21220-2896. You may reach this office at (410) 671-4335.

3. LAAWS Bulletin Board Service

a. The Legal Automated Army-Wide System (LAAWS)
operates an electronic bulletin board (BBS) primarily dedicat-
ed to serving the Army legal community in providing Army
access to the LAAWS BBS, while also providing DOD-wide
access. Whether you have Army access or DOD-wide access,
all users will be able to download the TJAGSA publications
that are available on the LAAWS BBS.

“'b. Access to the LAAWS BBS: 7
(1) Army access to the LAAWS BBS is _currently
restricted to the following individuals (who can sign on by
dialing commercial (703) 806-5772, or DSN 656-5772):
" (a) Active duty Aﬁﬁy‘j’i@d‘gé‘én’@éﬁﬁf&éé;

(b) C1V111an attorneys emp]oyed by the Department of
the Army;,
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(c) .Army Reserve and Army National Guard (NG)
judge advocates on active duty, or employed full time by the
federal government T eminsd SEROET AT RAA

(d) Army Reserve and Army NG judge advocates not
on active duty (access to OPEN and the pending RESERVE
CONF only);

. -...(e) Active, Reserve, or NG Army legal administrators;
Active, Reserve or NG enlisted personnel (MOS 71D/71E);
""""" (f) Crvrhan ]egal support staff employed by the Army
Judge Advocate General’s Corps;

(g) Attorneys (mrhtary and civilian) employed by cer-
tain supported DOD agencies (e.g. DLA, CHAMPUS, DISA,
Headquarters Services Washington);

<2 (h) Individuals with approved, written exceptions to the
accesspolicy

R E S Y

Requests for exceptrons to the access policy should be sub-
mitted to:
e do ead SR IR
T ,LAAWS Project Office
. Attn: LAAWS BBS SYSOPS
<. 9016 Black Rd, Ste 102
Fort Belvoir, VA 22060-6208

Rkl TaddUs

(2) DOD-wide g;;;ss to the LAAWS BBS is currently
restricted. to the following individuals (who can sign on by
dialing commercial (703) 806-5791, or DSN 656-5791):

All DOD personne] dealing with military legal issues.

c. The telecommumcatlons configuration is: 9600/2400/
1200 baud; parity-none; 8 bits; 1 stop bit; full duplex; Xon/
Xoff supported; VT100/102 or ANSI terminal emulation.
After signing on, the system greets the user with an opening
menu. Members need only answer the prompts to call up and
download desired publications. The system will ask new
users to answer several questions and tell them they can use
the LAAWS BBS after they receive membership confirma-
tion, which takes approximately twenty-four to forty- elght
hours. * The Army Lawyer Will publish’ information on new
publications and materials as they become available through
the LAAWS BBS. -

d. Instruétions for Downloading Files from the LAAWS
BBS.
el i AR s

Wi

Gbr Aeld s addn
(1) Log onto the LAAWS BBS using ENABLE, PRO-

COMM or other telecommunications software, and the com-

munications parameéters listed in subparagraph c, above.

"(2)If you havé never downloaded files before, you'will
need the"ﬁll’e"décom’ﬁl‘éssion utility program that the LAAWS
BBS uses fo facilitate rapid transfer over the phone lines.
This program’is’ "kriown as the PKUNZIP utility. For Army

view other conference members.

"[psz 10.exe]. THis |

N sy
L L LN En

loyvmg actrons (DOD-wrde access users wrll have to obtam a
copy from their sources) after logging on: - S

(a) When the system asks, “Main Board Command?”
Join a conference by enterifig [j]. -

“(b) From- the Conferencé Mérnu; select the Automation
Conference by entering [12] and hit’ the enter key when ask to

s I AOLEE T 0 0T S iu:, P ST O P AR v

(c) Once you have Jomed the Automatlon Conference

'menu F¥omiad ,.,J B A SHAEAGRRE e TG 1_\. ek

(d) When prompted to select a file name, enter
s the PKUNZIP utrhty file.’

(e)"If prompted to select a commumcat10ns
protocol, enter [x] for X-modem protocol.

st R FREE AN WY

. (6 ”fhe system ‘

down]oad trme and ize. Y
key, whlch w111 give you a top lme menu “If you are, usmg
ENABLE 3 X)X from this menu, “select Tf] for Files, followed
by [r] for Recerve fdllowed by [x] for X)modem protocol
The menu wrl , . JEnter
[c:\pkz110.exe].”

R u C ks u]iu WOLKE §3 0

(g) If you are t;smg ENAB E 4. 0 Seléet the PROTO—
COL optlon and select, which protocol you wish to use X-
select the RECEIVE option and enter
the prompt

PREEPT 14 S ST iM§

from here Downloadmg the f11e takes about fifteen to twenty
mmutes ENABLE will dlsplay information on the progress
of the transfer as it occurs. Once the operation is complete the
mformatron on the frle Your hard drrve now w1ll have the
compressed version. of the decompressron program needed to
explode files with the “.ZIP” extension.. e

cabrs i areh Loy TR E ey £ (L S TEE R SR 1A}

(1) When the file transfer’is complete, enter [a] to Aban—

,don the conference Then enter [g] for Good- bye to log-off

the LAAWS BBS, G E e emSBTIG NS Wt H
e RO e T M e RO s, 3t tmma gr

(_]) To use the decompressron program, you w111 have to
decompress, or “explode,” the program itself. To accomplish
this, boot-upinto DOS and enter [pkz110] at the C:\> prompt.
The PKUNZIP utility will then execute, converting its files to
'usable format. When it has completed this process, your hard
drive will have the usable, exploded version of the PKUNZIP
utility program, as well as all of the compression/decompres-
sion utilities used by the LAAWS BBS.

T i
AT AN

(3) 'To download a file, after logging onto the LAAWS
BBS takc the fo]lowmg steps:
Y aent MELM e uiiddi
(a) When asked to select a “Main Board Command?”
enter [d] to Downloada file.
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"’(b) Enter'the n‘amedf’the"ﬁle you ‘waht to"download
from’'subparagraph c, below.” A:listing”of available files¢ah
be viewed by selecting File Directories from' thémain menu. "

* (c) ‘When prompted to select a communications proto-
col, enter [x] for X-modem (ENABLE) protocol. s ol

=iz (d)  After the LAAWS BBS responds with the time and
size data, you should press, the F10 key, which will, give you
the ENABLE top-line menu. If you are using ENABLE 3.XX
sclect [f] for Eiles, followed by [r] for Receive, followed by
[x] for X-modem protocol. If you are using ENABLE 4.0
’sclect the PROTOCOL optlon and select Wthh protocol you
wish to use X modem-checksum. Next select the RECEIVE
option.
o oottt fooctae o) Dosdinord golW (b
(e) When asked loentera file 1 name ¢nter [c \xxxxx yyyl

where JXXXX. yyy lS the name of the frle you wish to down-
yload [e1EIEH Y% 30U G GoIGINON 1 1

i maobou- S 1ot [ r eine dooniotg

(t) The computers take over from here Ornce {l‘hc oper-

;auo' is complete lhewBBS w1ll drsplay the messlaige ﬁFl\le

[ransler completed 7 an mtonnatlon on the ﬁle he file you
i Pl-gpa o GY DY dldJ EIS U )
downloaded w1ll have beén Saved on your ‘har rive.
Sawoli A IGE HHE 0919 HeanT 210 5003 AKX 'd!\l»’l;i
ygqy\g v, B
slet f‘f of i

Q-
o

- (2) ”A’fté"r” the ‘file lr‘iangf&qﬁ' ‘e’“ ho et
LAAWS BBS By enlering [¢] 0 sy Good- byleW

H,\)ul,

:nlz.:i oY

(4) Tousea downloaded file, take the following steps:

SOYTOMT st o292 O M 98 oY i 19

SN ) If the |le'"wa§ not éomﬁré§sed you Ban* u‘§e |t in
ENABLE Without’ pndr conversnldh §elee’f'lhe file"as you
would any ENABLE Ww6rd processinig 'file. "ENABLE' will
give you a bottom-line menu contalmn&, several other word
processing languaaes ‘Frovh this , Sefett “A§CII"" After

the docuffignt appedrs; ydu‘ban'pl‘oce’s% it Tike any' otRer
ENABLE file.™ ~ i vuieip livg AA8AWH eajuaim
sl on 26 G0UB19G0 o1 suril 2100 1 ae stz afi o
"(b) 'If the file was compressed (having the “ZIP” eXfen-
sion) Yot 'will have to “explode” it before eitering the
ENABLE program. From the DOS operating’ éysleTr’f‘C \S
prompt, enter [pkunzip{space }XxxxX-zip] (where-“xxxkx zip”
signifies the name of the file you downloaded from the
LAAWS BBS). The PKUNZIP utility ‘will explode the com-
pressed file and makea new file with the same name, but with
a new “DOC” extension. Now enter ENABLE and ¢all up
the exploded file “XXXXX. DOC”, by following instructions
in paragraph (4)(a), above. o prisuat oy vz 0T (f)
setipoony o Jlaen repveong el “abolaxs” 10 eRatgimnoal
el JAGSA Publications Available Through the LAAWS
BBS:The following isa current list of TTAGSA ptiblications
available for downloading from the LAAWS BRBS. (Note that
the date UPLOADED is the month and year the file ‘wWas made
available.on the BBS; publication date'is available within €ach

publication): M3 N AAL 2z vd Dasn 2sidiy pole
FILENAME .. . -.;UPLOADED = DESCRIPTION,
PRI owwolamﬂj sAnl SHH
RESOURCE ZIP  June 1994 A Listing of Legal
mipae o wsos mabdT s soster o3 Assistance Resources,

it Junell994. Ly s

'FICE NAME'"!*"UPLOADED * DESCRIPTION

<owd e el pavolames o sdub aviton oo 2algoovhs anbul
ALLSTATE.ZIP  January 1994 1994 AF AllStates ¢
' Income Tax Guide for
i Cifse with 1993 ‘state

7 minbooyg sat bas MO © {Réeine tax retirds; 10

gy

January 1994 & 100

., .j’f] \(f o

ALAW.ZIP." " 22 June 1990 = =" Army Lawyer/Military
A CACEHY ZOND lspmmezrea boizde T faw Review Database™
ENABLE 2.15. Updat-
Vi ol v Davolams e 1oaqee ted through the 1989
G347 Army Lawyer Tndex.

It includes a menu sys-
féri ‘AAd an explanatory
ifidi{orandurt; -

"ARLAWMEM.WPF."

couoco asesiga (nertivio bas
AT LGUNMMAHED AL )

T IV T

% December 1992 Drift of LAAWS BBS
operating procedures s
for TTAGSA policy

-l od sigoile voilon 225008 ol GF BOEBTSE] 'rei)rés‘entatl\l/e.

S0F DT

‘BBS-POL.ZIP

BULLETIN.ZIP January _l994 List. of educational
o emieniond YefeviSion programs
HOEY E ZHH &% 2 Anhintained in the video
£O1 532 he

Je
SONE DOUST AV

information library at
"TFAGSA of actual
classroom instructions
w0 2 28d EWA LD o o 2o presenlted at'the school
s aais 089 ofw) aleobivibn vrli"an*d' video pfoaut:tié’ﬁs,;'s

[4

A1OT2-22A MZUT 10 . T9V2-008 [ November 1993, &

CCLR.ZIP "' viSepfémber 1990 ‘Contract Claims, Liti-
gation, & Remedies.

AMINRRO0Y tnon ecoobssinpmmossist =47 o

CLG EXE

:‘7* m“lm‘vur‘
“December 1992 Consumer Law Guidé

sednnsi2) 1YL 10 SUEIY Excerpts, Documents ™

¢ rfite weRE R Bisety miiavwere created in Word-
LG B ) anlROG oal @wens i Perfect 5.0 or Harvard
o oaes W faiads iy zncueoit Graphics 3.0 and’

Get drn VO Mol A93 Len enoteuss ‘zipped into executable:;

DA L o

st gviwast vens file.

IOV sdenagin

EMEE g,m o wob-vigowl vietenarorgas 2ods doile ol
DEPLOY.EXE ... December 1992. Deployment Guide. ;-
75 amoond vadr as einiExcerpts. Documents .
were created in Word,
Perfect 5.0 and zipped
FMAAL afy e s ihnalaw oy INto executable file.
FISCALBK.ZIP  November 1990 The November 1990
T SO0 guiey 288 WA ALY Fiscal Law Deskbook
-G ot bis 3iewitoe zaoitsaimummfrom the Con}ract Law
csignduz ni buen Division, TTAGSA.

‘Jv.}eh{\/llku e Slaaii

figund oldsi

FOIAPTL.ZIP - May 1994 ... Freedom of Informa-
§ s l'ﬁiﬂ”ﬂlq viitin nonelion ActC Guxcle and Pri-
3 5% wavo wienn bigey YACY Act Overview,

€ F L

LR

varedo ool ity ;l\ ASAT oy en nSeptember 19?3, s
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FILE NAME .2 UPLOADED

FOIAPT2.ZIP

FSO201.ZIP  October 1992,

Tuly 1994

LlRenid

JA200A.ZIP

JA200B.ZIP ~ “Tuly 1994

JA210.ZIP

JA211.ZIP January 1994

JA231.ZIP “October 1992

(51 {0 plne

JA234-1.ZIP

Lol

TA235.71P A’August' 1993

JA241ZIP

B L R O DL

JA260.ZIP March 1994

JA262,ZIP

JA263.ZIP ' August 1993

JA265AZIP June 1994

June 1994

. November 1993 Law of Federal

w i

- February 1994

¢ enat
108

Qctober 1993

s Aprll 1994

ER Lo

‘(»JLK\)F

'DESCRIPTION ~

“Freedom of Informa-"
tion Act Guide and Pri-
vacy Act Overview,
September 1993.

§ Update of FSO
“Automation Program
Download to hard only
source disk, unzip to

FREH tmﬂoppy, then . . ..

A:INSTALLA or
B:INSTALLB.

Defensive Federal Lit
gation—Part A, July
1994.

""Defensive Federal Liti-
gation—Part B, July
1994.

JoEy
Employment Se)f)%tgni—

ber 1993.

Law of Federal Labor-
; Management Relations,
November 1993.

Reports of Survey and
Line of Duty Determi-
nations—Programmed
Instruction,

Environmental Law
» _Deskbook, Volumel
28 February 1994

Government Informa-
tion Practices.
3

September 1993 Federa] Tort Clarms ‘

Act, August 1993
d \ ; }
Soldiers’ & Sarlors
Civil Relief Act, March
1994. '

=
i

Legal Assistance Real
Property Guide, June
1993.

Legal Assrstance erls
"“Guide.

Family Law Guide. 31
August 1993,

SSEEH : Mgl et il 1

Legal Assistance Con- k

sumer Law Guide—
Part A, May 1994.

JA274Z1P

HuLAGE

FILENAME ..

: June 19947

PR DR
DRI K

JA265BZIP -

JA267. ZIP - " July 1994

Cpmrmdy e hpp(todaney

JA268.ZIP

Sy 4 CE IR
i FATIL RN R I

JA269.ZIP . i..::January 1994

JA27T1.ZIP ;

JA272.71P . "0

LRt W AR

25 February 1994

March 1992

B 1
s ETANE

e A

JA275.Z1P - August 1993
JA276.ZIP Tuly 1994

JA281ZIP

JA285.ZIP ~ January 1994

JA290ZIP . March 1992

RRECTERTO TRV NI TR AL CNY SRR

JA301.ZIP.. : . January 1994

JA310ZIP .| .. O

O T

JA320.ZIP

S

h \Jhanuary 1994
ISRICIVEES VI
v

SER IR b l P
JA330.ZIP January 1994
DA AT
kbl et

JA3ITZIP,

sedddod i g
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<UPLOADED

: ’N{[arch 19947

* May 1994 "

BOVL sl

ﬁovember 1992

;.. Trial Counsel and
FEC R E e

RV

October 1993 B

'DESCRIPTION

Legal Assistance Con-
sumer Law Guide—
Part B, May 1994

Legal Assistance
Office Directory, July
1994.

Legal Assistance
Notarial Guide, March
1994,

" ‘Federal Tax Informa- -

tion Series, December
1993,

Legal Assistance = *
Office Administration
Guide, May 1994.

Legal Assistance "«
Deployment Guide,
February 1994.

Uniformed Services
Former Spouses’ Pro-
tection Act—Outline
and References.

HINGT ReflmAad
Model Tax Assistance
Program.

Preventive Law Series,

2t 5 July 1994.

15-6 Investigations.

Senior Officer’s Legal

&1 . .Orientation Deskbook,

January 1994.

SJA Office Manager’s
Handbook.

AL (RN AR T S
Unauthorized
Absences Programmed
Text, August 1993.

i8S

Defense Counsel
Handbook, May 1993.

Senior Officer’s Legal
. Orientation Text, Janu-
ary 1994,

Nonjudicial Punish-

ment Programmed
. Text, June 1993, =
Crrmes and Defenses ‘
‘Deskbook, July 1993,
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FILE NAME =~ " UPLOADED ~
JA4221.ZIP o4 tg April 1993 7
sty wis d ormse

PECT valt H red

JA4222.7IP ...

Gl vrotoeni(d

Aprll 1993

Yoy

JA4223.71IP
s obiut Bisin
RS

JA4224 7ZIP 7 iy

LI ol

s e April 1993 -

April 1993 ..

"DESCRIPTION " 7 ¥t

. Op Law Handbook; #i

Disk 1 of 5, April
1993.

‘Op Law Handbgok; - -
‘Disk 2 of 5, April

1993.

.Op Law Handbook, a1

Disk 3 of 5, April
1993.

Op Law Handbook; » 1

Disk 4 of 5, April

FILENAME ;. UPLOADED . DESCRIPTION
JAS03-24.2Z1P, ;..
Cuoai SHIUTD 104

PRIEISTS v'U J;){ pw

.Contract Atforneys’: -
"Course Deskbook, Vol-
ume II, Part 4, July

July 1994 .-

FO0Y vodmal . 1994.
; sipha D0 § edening 3 GEY 110 (v
M 4 Fiscal Law Course

Deskbook, Part 1, May
1994,

Fiscal Law Course
Deskbook, Part 2, May
1994

JAS06-3.ZIP - s

May 1994 Fiscal Law Course:® - -

RS 1993.

* .-Op Law Handbook; - :
Disk 5 of 5, April
1993,

'TIAGSA Contract Law
Deskbook, Volume 1,
May 1993.

i TIAGSA Contract Law
Deskbook, Volume 2,
May 1993,

LASEan Do
JAS505-11.Z1P July 1994 Contract Attorneys’
sonpisteeA 28T ohobd £¥¢1 jen - Course Deskbook, Vol-
SEEBIQOT ume I, Part 1, July
1994,

BT gl GINOVIAL

Contract Altorneys’

Course Deskbook, Vol-

991 1zdmovaiine I, Part 2 Julp AL
1994,

Jisensl i eglal
Contract Attorneys’
Course Deskbook, Vol-
ume I, Part 3, July

woiing Wi v iinovord

JA505-12.ZIP"* ™! ¢ July 1994

eimsusyileuyal 0-C

e - [T e
NleTEaL 9!'“1\.41. PR

JA505 13. ZIP ar Ju]y 1994

el Yi)Uﬂz:x

manngivl oot A2 £0€] o 1994, TITLeTAL
PARTESTSTISY
JAS505- l4 ZIP July 1994 Contract Attorneys’
5 cediunnd WOY ¥isi - Course DesEBbok: Vd]_

soonsed A ume I, Part 4, July
e A txay 1994.

336" Contract Attornéys®
Course Deskbook, Vol-
ume IL, Part I, July
1994,

2O visunel

“ply 1994

JAS05- 21 ZIP ““Tuly 1994

. Gami W4
. !(md!,mrm

,lz‘.! i v E\,

GINOCEAL
Contract Attorneys’

Course Deskbook, Vol-

N ume 11, Part2 July
24 st fgoq AEE AT

ingncd 299G seinnd

JA”SOS-“ZZ.ZIPN

~neiautt lrinibuino ki
= ot s

JASOS&?.?I‘P” **“Tuly 1994 Contract Attorneys’
Course Deskbook, Vol-

ohn e £QQ) 1o Gime 11, Part 3, fuif”
vigl tooddzsC 1994.

poeitiod birg gl
R
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tC oot wed vhimis®

- iy bt P EVE )
Do I8N TIOUED

nonbe

JA508-1.7IP

R R T T

Rt

TASO8.2ZIP ¢ Al 1954

LB ey

e forabeH Yo owed

JA508 3 ZIP: iogs0s April 1994

LU ndeniov ol

u*zmsz;,'ﬁ SO0 ady

uoenid
i;March 1994

aoliogsent

wed isitInnenVad PR v

?ebruary 1994

AN M LG}
JAGSCHL.WPF March 1992
prevind s 0T lnnahsd
PO puoud ok
YIR93-1. ZIP January 1994
VI Y mm"
T CTEEE) B T

- January 1994,

YIR93-2.ZIP ,

Gitlia .

Hiv o 19 i
#IR9’_’>)%%r pA sga ]anuary 1994

ALEO] sangud

YIR93 4.21P January 1994

O ot e
RO v LA sH
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. April 1994,

RO vraungl

Sy o R sz'rz 1993

50U don

COLT iaum:

iaea A lspad POy

Deskbook, Part 3, May
1994

Government Materiel |
Acqunsmon Course
Deskbook, Part 1,

1994.
Governmentll\/}ategrge '
Acquisition Course
Deskbook, Part 2,
1994,

gixireat
Government Materiel
Acquisition Course
Deskbook, Part3

: 1994, LTRAL
Contract, Claims, Liti-
gation and Remedies
Course Deskbook, Part
1993 e
Contract Claims, Liti-
gation, and Remedies
Course Deskbook, Part

G ALUAY

JAG School report to

FR04 admmsi DSAT. TLTHOAL

Contract Law Division
1993 Year in Review,
Part 1, 1994 Sympo-
sium.

.Contract Law Division
1993 Year in Review,
Part 2, 1994 Sympo-
sium,

CATA
Contract Law DlVlSlon
1993 Year in Review,
Part 3, 1994 Sympo—
“Sium. Benn AL

Contract Law Division
1993 Year in Review,
Part 4, 1994 Sympo-
sium.




FILE NAME...: .+:UPLOADED : DESCRIETION
i ,'3:.~> EX
=~ January 1994 Contract Law Division

YIR93.ZIP - -
Csineanit abiisrze 1993 Year in Review
#0s text, 1994 Symposium.

Siathod G R NN SRR 6

f. Reserve and Natronal Guard _organizations’ without
organic computer telecommunications cépabilities; and indi-
vidual mobilization augmentees (IMA) having bona fide mili-
tary needs:for these publications, may: request .computer
diskettes containing .the publications listed above from the
appropriate proponent academic division (Administrative and
Civil Law, Criminal Law, Contract L.aw, Intérnational Law, or
Doctrine, Developments, and Literature) at The Judge Advo-
cate General’s School, Charlottesville, Virginia. :22903-1781.
Requests must be accompanied by one 5-1/4-inch.or 3-1/2-inch
blank, formatted diskette for‘each file. In addition, requests
from IMAs must contain a statement which verifies; that they
need the requested publications for purposes. related 10 their
military practice of law. e

g. Questions or suggestions on the availability of TJAGSA

publications on 'the LAAWS BBS should be sent'to The Judge:
Advocate General’s School, Literature and Publications’
Office, ATTN: JAGS-DDL, Charlottesville, VA 22903-
1781, For additional informatioti concerning the LAAWS.
BBS, contact the:Systém: Operator, SFC Tim Nugent,” Com-:

mercial (703) 806-5764, DSN 656-5764, or 'a't_the»address in
paragraph b(1)h, above.

4. 1994 Contract Law Video Teleconferences (VTC)

October VTC Topic (to be determined)

5 October 1400-1600: TRADOC installations, ISC,
CECOM, DESCOM, ARL, MICOM,
TACOM

7 October 1300-1500: FORSCOM installations, HSC,

AMCCOM, ATCOM, TECOM, White
Sands Missile Range, Picatinny Arsenal

November VTC Topic (to be determined)

8 November 1300-1500: FORSCOM installations, HSC,
AMCCOM, ATCOM, TECOM, White
Sands Missile Range, Picatinny Arsenal

9 November 1300-1500: TRADOC installations, ISC,

CECOM, DESCOM, ARL, MICOM,
TACOM

December VTC Topic (to be determined)

5 December 1400-1600: TRADOC installations, ISC,
CECOM, DESCOM, ARL, MICOM,
TACOM

7 December 1300-1500: FORSCOM installations, HSC,

AMCCOM, ATCOM, TECOM, White
Sands Missile Range, Picatinny Arsenal

NOTE: Mr. Moreau, Contract Law Division, OTJAG, is the
VTC coordinator. If you have any questionsﬂo the VTCs or

SR e TR
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scheduling, contact Mr. Moreau at commercial: (703) 695:.
6209 or DSN: 225-6209. Topics for 1994 VTCs w1ll appear
in future issues of TheArmy Lawyer 3 i ;

SN ;3‘;“
5. Artlcles
EIBTI ALY BRI . i
The. followmc civilian law revrew articles may be of use to
judge advocates in 'performmg their duties: el T
SRR BT e brnenn e BREGLDY ql‘w‘x“ l.,.:j;x
Henrl Meyrowrtz, The Principle of Superflu-
22 ous Injury or Unnecessary Suffering from.

“i: the Declaration of St.. Petersburg of 1868 to.. z;‘ L
Additional Protocol I of 1977299 ICRC 98 . us
(1994).

TS T PO SHRER VR aoigre bl abassunal
‘Paul 1. Dickman, Leaking Underground
.. Storage Tanks: The Scope of Regulatory ’: :
Burdens and Potential Remedies Under . i,
RCRA and CERCLA 21 N. K. L REV 6l9 o
(1994). - By ; j

6. TIAGSA Informatlon Management Items

FEL hetEi st PRGNS 2
a, Each member of the slafl and faculty .at The Judge

Py OAEIS 1"«‘@'“

" Advocate General S School (TJAGSA) has access to the

Defense Data Network (DDN) for electronic marl (e-mail).
To pass information to_ someone at:TJAGSA, or to obtain an
e-mail address for someone at TJAGSA a DDN user should
send an e-mail message to: . . 0. Tl f STIRE

“postmaster @jags?2.jag.virginia.edu”

b. Personnel desiring to reach someonc at TJAGSA via
DSN should dial 934-7115to get the TIAGSA receptionist;
then ask for the extension of the office you wish to reach.

¢. The Judge Advocate General’s School also has a (oll-
free telephone number. To call TIAGSA, dial 1-800-552-
3978.

7. New or Changed Publications

PUBLICATION TITLE - DATE

NUMBER

AR 608-12 Reimbursement of 2 May 94
Adoption Expenses

AR 608-75 Exceplional Family 7 Dec 93
Member Program

CIR 25-93-1 Army Handbooks, 1 Oct 93
Publications, and Forms
Listings and Mark-Sense
Publication Requisitioning
Procedures

CIR 608-94-1 Army Family Action 31 Jan 94

Plan XI
8. The Army Law Library Service

a. With the closure and realignment of many Army instal-
lations, the Army Law Library System (ALLS) has become

B BOHERS ST B




the point of contact for redistribution’ of materials contained-in
law- libraries ‘'on’ those installations. . The A¥my Lawyer will
continue to publish lists of law library’ materials made avail-’
able as a result of base closures. Law librarians having
resources available for redistribution should contact Ms. Hele-’
na Daidone, JAGS-DDS, The Judge Advocate General’s
School, U.S. ‘Army, Charlottesville, Virginia 22903-178]1.
Telephone numbers are ' DSN: 934-7115, ext. 394, commer- ',
cial: (804) 972 6394 or facs1m11e (804) 972-6386.
it e e eV no

b. The followmg'materlals have ‘been ‘declared excess and
are available for redistribution. Please contact the library
directly at the address provided below: -

Lo

Commander, United States Army Missile Command, Attn:
AMSMI-GC (Doris Lillard), Redstone Arsenal, AL 35898-
5120, DSN 746-2252; commercral (205) 876 2252 has the
followmg materlal

JA VL ES ARGt .L\‘,- )33
Board ot Contract Appeals Decisions, Vol
umes 56-2 through 93-3 (82 volumes).
Comptroller Gereral’s Procurement Degiz-770t
sions, volumes 91-1 through 94 1 and Index

NS (8 volumes) o chidie e v otsdemoens
vt s Contract Appeals Decrslons (looseleaf.
‘= binder). L L el SRt

o Government Contractor (bound volumes): °
volumes' 1-3, 4-6, 7-9, 8, 10-12, 13-15, 19~ ..~ 5
21,27-24, 25-27, (9 volumes). - i1} isili- s Diise

jasinfent”

SLIDE GALGUT 0N BALD 12n0msT
Yolnin wluone sidiu
JPORL IR EIREGE

a6 J5y 03 Uil

e’
Sisgmin eHoagelsi soul

Vi

wesibanaid B Lognkiio ooyt U
&

ERE S MOV A

IR B s ORI T e T bl A4

T A EOLI

RIS A Ry vhieisH L rad e CygUG A
GO T
ISR SN [T RUS SN YD)

sotiunY
Brs 2nmizi
st A0 :

-P-El FE

semd v A it 8

1 ool Sy AW s

which we 1 rud ond L gnons
*U.S. Government

BIEIETT RIS s F ANIYS

R IR

Government Contractor, 27 Year Index, 7 100!
1986 (1 volume).
v:‘How.to Conduct Foreign: Military Sales,
The United States Guide (looseleaf binder),
(Cullen, William, 1982).
United States Code, Congressional and
o Adm'i‘nistrative News, (bound Vvolumes)
~1944, 1945, 1947 through 1967 l969

PONTU bty

through 1992 (145 volumes);:: ERASIRE
"‘-»Uq'mUmted States Law Week (looseleaf s
v binders), volumes 54° through 61, (18 - b
vosvisbindersy. el sivivhsos TRoaoqog < mnqmm‘ps
i3 United States Code Annotated (226 vol- -

Vol RaHiut S

~vLifs COMES). RSt
71 Williston: on Contracts Revrsed Edition .(9 .=
w0 yolumes). S
e Contracts, 3rd Edmon (22 volumes)

<t 50 Conftracts, 4th Edition (5 volumes). ™
211 01 Yearbook of Procurement Art1cles, volumes
17, 18. .

SUSTHELUSNIN I e et 2e

+The new Freedom of Information Case List and Freedom:of
Information Act Guide & Privdcy Act Overview, 1994 &di-
tions, ‘are ‘now “available. . This'material ‘may be purchased
from the Governthent Printing Offi¢e, Customer Service; P.O.
Box 1533, Washington, D.C. 20402-9325, (202) 783-3238 or
local Governrrient Prmtmg Office bookstores The approxr-
mate cost perset is $21. i :
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