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SUMMAaRZI RECORD THE FIRET MIETING
held on IThursday, 7 March 1974, at 3.15 p.m.
Ghairmen: Mir. HMERC (orway)

CRGANIZATICN OF “WORK

1. The CHAIRMAN emphasi-zed that the task entrusted to the Committee was a
technical onz, and should not give rise to statements of general policy.
Delegations had had ample time to m&ie such statements at plenary meetings.

2. It would be seen from document CDDH/A thet the Committee was called upon
to study various articles of drafi additicnal Protccols I and II to the Geneva
Conventions of august 12, 1949 (CDDH/1). He »rcposed that the corrsspondin
sections of the two drafis should be corsidersd simultaneously.

3, In pursuance of rule 23 of the provisionzl rules of procedure (CDDH/2),
the Committee might ask the experts of the International Committee of the

Red Cross (ICRC) briefly to introduce the articles of the Protocols. Once
adopted, the rules of procedurs would apply to the Commitice mmtatis mutandis.

be If the debate tended to becoaz urdul: prolorged, the Comittee might

envisage setting a tins--liaivw for St?uel%“;s, and might restrict the number of
imes an; dele iod could ck on o~ given article. Representatives ce

times an; delegatior could speck o givan articl Repres tives could,

of course, exercise the rigiat of rszply, preferably at the end of the meetings.

5. fFinally, he had noticed that very ofter delegations requested not to be
first on the 1list of speskers: in the interests of =fficlency, such requests
would not be granted.

6. Mr. CUTTS (australia) seid he agreed with the Chairmen's proposal to stud:
the two draft Protocols simultaneously, but thought that a giver section of
draft Protocol I should be studied first, and then the corresponding secticn

of draft Protocol II.

7.  The CHaIRMAN said thet that wes exactly whet he had in mind. If that
procedure were adopted, the Comaittee could follow the order suggested on page 5
of document CDDH/J.

(Switzerland), ¥r. Xai0LiC{I (Poland),

ﬂr. KWIT;Q (austria), mr. PICTET

K5l (Federal Republic of Germen;), iir, CL.R geria), Hr. ILL:R (Canada),
1 I7 (arab Republic of Fgvpt) crd wr. GRL.. OV (Unior of Soviet tocialist
"qubllcé) said that thex were in favour - of the orooedure oroposed by the
Chairman, especielly since many of the orovisicns were commor to the two draft
Protocols.

» dr, MAHASEES (Saudi Arabia) proposed thet the two dreft Protocols should e
tudied seperately, since they dealt with entirelr different arsas.

g
s

10, Hr, RafAA'T (uleeris) and Y (Indie) agrsed with the Saudi irabiar
reprosentatlv, If his proposzl were zdopted, the Comrittee would certainly
able at least to complaue consideration cf draft Protocol I.
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1i. Mr. LIN Chias-sen (China) also agreed with the solution proposed by the
Saudi Arabian representative. The head of the Chinese delegation had in any
case explained his country's attitude towards draft Protocol II at the twelfth
plenary meeting (see CDDH/SR.12).

12. Mr. d& la PRADELLE (Monaco) said that he would welcome the ICRC experts!
‘views on the question.

13. Mr. Antoine MiRTIN (International Committee of the Red Cross) said thet

the procedure set cut in document CDDH// and suggested by the President was
consistent with the wishes of the ICRC, which hoped that draft Protocol II would
not be set aside by the Conference.

14. Mrs. BUJ4RD (Internation&gl Committee of the Red Cross) pointed out that
consideration of draft Protocol II by Comnittees II and III depended to a large
extent on the wording of article 1 of that Protocol concerning the field of
application. If Committee I were to defer consideration of that article, the
work of the other two Committees would be correspondingly delayed.

15. The CHAIRMAY reminded the Committee that it had before it two proposals,
one of them -~ his own - that the draft Protocols should be considered simulta-
neously and the other, by Saudi Arabia, that the two drafts should be considered
one after the other, He put the first proposal to the vote.

The Chairman's proposal was adopted by 46 votes to 9, with & abstentions.

The meeting ross at 3.45 p.nm.
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SUMMARY RECCRD CF THi SLCOND MEITING
held on Monday, 11 March 1974, at 10.15 a.m.

Chairman: Mr. HAMERO (Norwaz)

COWSIDERATION OF DRAFT PROTOCOL I {CDDH/1)

article 1 ~ Scope of the present Protocol (CDDE/1. CDDH/I/5 and add.l,
CDDH/I/11 and Add.1l, CDDH/I/12 and idd.l, GDDE/I/13)

1, The CHATRI{AY invited the répresentative of the ICiC to introduce article 1.

2. Mr, intoine MARTIN (International Committee of the Red Cross) said that the
Commentaries (CDDH/3) to the draft Protocol were in 2 way a statement of reasons
and that they contzined references to earlier preparctory work. ’

3, article 1 of draft Protocol I defined the scope of the provisions of the
draft Protocol as a whole, which was intended not to revise but to supplement

the Geneva Conventions of 1949. Hence an; provisions of those Conventions that
were not so supplemented would continue to apply as they stood and the application
of the draft Additional Protocol would be governed by the general principles of

the Conventions.

Le Article 1 came within the geuneral provisions relating on the one hand to
the application of the Protocol, and, on the other, to the strengthened
application of the Geneva Conventions of 1949. It had rightl; been pointed out
that, side by side with the development of the Geneve Conventions, the task of
finding the most effective ways -and means of ensuring their application was of
paramount importance,

5. Draft Protocol I would e2pply in the situations covered by article 2 common
to the Geneva Conventions of 1949, namely in the case of a declared wer or”any
other armed conflict that might arise tetwezsn two or more Contracting Parties,
even where the state of war was not recognized by one of them, and in the case of
occupation of all or part of the territory of = Contracting Party, even where
such occupation encountered no militarw resistance. Such situations came within
the category of “international armed conflictsii, as opnosed to the situstions
covered by article 3, common to the four Conventions of 1949, and by draft .
Protocol II, i.e. mon-international armed conflicts®,

5, Several Government experts had wished to introduce a second paragraph or a

supplementary article stipulating that armed struggles waged by veoplas for the

exercise of their right ‘o self-determination were international armed conflicts

within the meaning of the 1949 Conventions and of the draft Protocol. A number
L

of representatives had also raised thet noint in the generzl debate at the nresent
Conference.

7. irticle 1 should be read in conjunciion with article 84, which concerned the
new treaty situstion that would arise on the entry into force of the Protocol and
which incornoraied the principles leid down in paragravh 3 of article 2 common to
the four Couven*ions. Certain Government sxperts had wished those provisions to

be incorporzted in article 1.
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8. Mr. ABI-SAAP (irab Republic of Zgypt), introducing amendment CIDH/I/11 and
Add.l of which he was a co-sponsor, said that wars of national liberation had
formed a very importent category of armed struggle in the post-1945 period and

a number of them were still continuing. Contemporary internaticnal law recognized
such wars as international armed conflicts. TUnited Hations Generel Assembly
resolution 3103 (XXVIII) wes the latest in a stream of resolutions of importent
international bodies proclaiming that principle. The General Aissembly had,
indeed, gone further by recommending sanctions against colonial, alien and’ _
racist régimes and the provision of assistance to specific liberation movements,
and the Security Council in one case had ordered mandatory sanctions. It would
be difficult to explain all such international action if wars of liberation were
to be considered merely as armed conflicts of a non-international character.
Existing practice provided abundent proof of the international nature of such
conflicts. '

9. Recent experience had shown the importance of reducing the scope for
future controversy over interpretation as much as possible., The task of the
Conference was to bring the Geneva Conventions up to date and meke them better
adapted to present and future situations. (hile it was hoped that wisdom would
prevail and that circumstances giving rise to wars of liberation would cease to
arise, plans wunfortunately had to be made on the assumption that they would
continue to exist for some time.

10. The terms "wars of liberationi® and "liberation movements" were objected to
in some querters: the question wes one not of semantics, howsver, but of a
sociel phenomenon affecting millions of human beings - the primordial factor in
hunenitarian law. The term "wars of liberation” had been avoided in amendment
CDDH/I/11 and 4dd.1l, which referred instead to armed struggles waged by peoples
in the exercise of their right of self-determination. in effort had been made
to use generally-accepted legal concepts as a frame of reference, self-
determination being one of the basic principles of contemporary international
law recognized in the Cherter of the United Ilations and in the Decleration o
Principles of International Law concerning Friendly Relations and Co-operation
among States (General Assembly resolution 2525 (X¥XV)), which had been adopted
without a dissenting vote. Participents were thus not being asked to accept
anything new; it was merely proposed that thev. should affirm explicitly in the
field of humanitarien lew what they had alresdy accepted as binding lew within
the United ¥ations and within general international law.

11. The question before the Conference was not whether it could do awey with
wars of national liberation by ignoring them or denving them the benefit of
humanitarian law but rather how relevant and legal instrument on international
humanitarian law which purported to regulate international armed conflicts in
the last quarter of the twentieth century would be if it chose +to ignore wars
of national liberation,

12: Mr, CRISTESCU (Romania), introducing his delegation's amendment (CDDH/I/13),
said that some of the reasons for its submission had already been explained by
the Egypt?an representative in introducing his own group's amendment (CDDH/I/11
and Aidd.l).
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13, Among the internaticnal instruments which justified such a provision were
Article 1 of the Charter of the United Nations, the Universal Declaration of
Tuman Rights, the Declaration on the Granting of Independence to Colonial
Countries and Peoples (General Assembly resoluticn 1514 (.V)), and the
Declaration on Principles of Internstional Law concerning Friendly Relations

and Co-operation aumong States.

14. The Universal Declaration of umen Rights gave the peoples of a colony or
non-autonoaous territory which had not yet achieved its independence a legal
status independent of the iietrcpolitan Power and thus testified to the inter-
national nature of conflicts arising i such cases.

15. Internationel law considered aggression as an invernatvional crime,
Humanitarian law came within the generel framework of irternational law and
should conform to its principles, whence the referstce in the amendment %o the
right of the peoples in question Vo defend themselves against aggression.

16. iir. ODRADOVIC (Yugoslavia) said that his delegation attached particular
impor%ance to the wording of article 1, which determined the scope of the entire
Protocol. .The article should bhe drafted clearly so as to avoid any possible ais-
interpretation and to ensure that i1t conformed to contemporary international law.
It was with that in mind that his delegation had co-sponsored the amendment
introduced by the igyptien representative (CDDA/I/11 and Add.1).

17, The amendment contained nothing new: all it did was to make explicit a

rule which had developed graduells over the past gqusrter of a centur; and had now
been generally accepted. The right of pcoples to self-determination had been
recognized Dy the Charter of the United M¥ations and formulated in <the

Declaration on Principles of International Law comcerning Friendly Relations cxd
Co-operation among States. In accordance with substantive international law, any
armed struggle c.rried on to achleve that right was an international armed
conflict within the meaning of article 2 commen to the Geneva Conventions of 19495.
That principle had been affirmed in numerouvs Uniced ilations General Assembly
resolutions of which the most recent was rescluticn 3103 (L.VIII).

18, ticle 42 of draft Protocol I recognized that nrinciple, but the draft
Protocol as 2 whole failed to teke i% sufficiently into account: article 1 should
stipulate clsarls that the Protocol apnlied to peoples fighting for their right
to self--determination. That would meet the wishes of the vast majorii- of
members of the international commmmnii.

19, 1In sponsoring the amendmert, his delegation had teker three factors into
consideration: first, the rules of substonitive internetional law as the effected
the orobles; secondly, the needs of the internajional corzmnity, which required

a clear statement that ermed struzgle carried cubt by peoplss in effirmation of

their right to self-determination came under the heading of internctional conflicis,
ard thirdl;, the humenilerian factor with which the Confurence was narsicularl:
concernad, cnd which called for every effort to protect all victims of armed
conflict. 7“he victims of anti-colonial wars and wars agoianst foreign domination,
which were a fewiure of the time, should be duly protected.
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20. His delegation had elso been 1n11uencea by a practical con51derat10n- Dy
adopting amendment CDDH/I/i1 and sdd.l the Committee would be making the scope of
the Protocol clear from the outset, thus avoiding misunderstanding and lengthy

discussion at a later stage.

21. Mr. LONGVA (Norway) said that his delegetion had sponsored the amendment
introduced by the Zgyptian representative (CDPH/I/11 and Add.l) because it felt
strongly that all victims of war must be protected, regardless of the political
or legal classification of the conflict. That aim could only be achisved if
the question of the applicability of international humanitarian law was
dissociated from controversial political end legal concepts. The distinction
between international and non-international conflicts was not, in his
delegetion'!s view, an appropriate criterion for the applicability of rules of
international humenitarian law, and it reserved its right to propose at a later
stage that the two Protocols be emalganated It was therefore unable to consider
the adoption of article 1 of either drafl?t Protocol as final at the present stage.

22. His delegation realized that a single Protocol might have to include certain
chapters applicable only in internationsl conflicts and that the concept of inter-
national conflict would therefore continue %o be of paracount importence to the
applicability of internationel humenitarian law. The purpose of the amendment
was te restate the scope of the concept of internaticnal conflict as concisely

as possible,

23. In the general discussion some representatives had submitted that the

Geneva Conventions of 1949 did not cover wars of national liberation which should,
therefore, be considered as armed conflicis not of an international character.

His delegation did not share that view.

24e. The concepts upon which the applicability of the four Geneva Conventions
were based were evoluticnery. Developments since 1848 had to be teken into
consideration ir interpreting erticle 2 defining the field of application of t
Conventions. The principles of interoreiation of international legal instruments
upheld by the International Court of Justice in its Advisory Opinion entiiled
"The Legal Consequences for States of the Continued Presence of South Africa in
Hamibia (South West Africe) notwithstanding Security Council resolution 276 (1970) Y
was relevant in that respect.

25. In interpreting article 2, common to the 1G49 Conventions, one could not
neglect the subsequent development of internztional law with respect to non-self-
governing territories, the most imporient phases of which were the adoption by

the General issembly of the Declaretion or the Granting of Independsncs to
Colonial Countries and Peoples and of the Declaration on Principles of Inter-
national Law concerning friendly Reletions and Co-operation among States in
accordance with the Charter of the United lations. Specizl attention should

paid to the stipulation in the secord of those declarations concerning the separate
?nd @istinct status of the territory of a colory or other non-self-governing
territory.

1/ See I.C.J. Reports 1971, page 16.
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26. In interpreting the four Geneva Conventions, it was importent not to neglect
the developments to which he had referred or the many United Nations resolutions
reaffirming that wars of national liberation in southern Africa and Guinea-Bissau
were to be considered as international conflic¢ts within the meaning of those
Conventions. Nor could the political history of decolonization in general over
the past two decades be left out of account. The process of decolonization was
relevant to the interpretation of many present-day 1nternatlona1 1nstruments.

27, In the light of all those factors, wars of national liberation such as those
being waged in southern Africa or Guinea-Bissau clearly constituted international
conflicts within the meaning of article 2 common to the four Geneva Conventions.

28. Recourse to armed struggle by peoples under colonial or racist domination,
which had been one of the most important developments in international society

over the past two decades, had resulted in untold human suffering. One of the
most tragic facts of contemporary international society was the continuance of
colonial and racist oppression, in the light of which wars of national liberation
might be expected to continue to play an important role in international relations.
The Gonference had a humanitarian duty to ensure that the Geneva Conventions and

the idditional Protocols applied in full to such conflicts.

29. His delegation hoped that the amendment would be adopted in the same humani-
tarian spirit in.which it was submitted.

30. Mr. CAMEJO-ARGUDIH (Cuba) said that his delegation had intended to submit
an amendment of its own. The points it had wished to raise were, however,covered
by the amendment introduced by the Zgyptian delegate (CDDH/I/11 and 4dd. l), which

it would like to co-sponsor.

3l. Mr. de DREUCKIR (Belgium) seid thet the sponsors of the emendment were
seeking to assimilate armed conflict for the purpose of self-determination to
international armed conflict, in order to increase the protection accorded to
combatants. That meant that the four Conventions and Protocol-I would have to

apply to such struggles.

32. However;, as many delegations had pointed out, Protocol II already created
heavy obligations. 4pplication of the four Conventions and Protocol I would
represent an even heavier burden. The requirements of those Conventions could
in fact be fulfilled only by States. The four Conventions and Protocol I could

not apply to entities which were not States.

33. BSome speakers had mentioned certain United I'ations resolutions designed to
impose on both sides in a conflict specif'ic provisions wider than those which
might apply within the framework of Protocol II. It was, however, for the
conscience of nations to say whether a given conflict should involve a wider

application of humsnitarian law.

34. Wars of libveration were anachronisms which would soorn be ended, and ought
not to be covered by Protocol I. It would be imprudent to create a precedsnit by
changing the categories of international law because of the motivation behind a
given type of conflict.
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35, The amendment in document CDDH/I/11 and 4dd.l spoke of "peoples" but what
were "peoples" in international law? It would be impossible to speak of an .
internal armed conflict every time an ethnic community wished to sever itself
from a State. Zven if that amendment were adopted, it was far from certain that
the parties involved would be able to implement the provisions of the four
‘Geneva: Conventions and Protocol I.

36. Mr. GRASFRATHE (Germen Democratic Republic), introducing the amendment in
document CDDH/I/5, said it was increasingly recognized that forcible maintenance
of a colonial régime was an international crime, equivalent to permanent
aggression. In international practice, a people under cclonial oppression had
the same right to self-defence as a State under armed attack. The socialist
countries had defended.that idea for many yjeers, and it had found expression in
‘the Final ict of the Conference of Heads:of Sfate or Government of Nen-alighed .
Countries, held in Cairo in 1954, and in the Political Declaration, adopted by
the Fourth Conference of Heads of State or Government of Hon-Aligned Ccuntries,
held at slgiers in 1973.

37. Despite numerous appeals by the United Wations, the provisions of inter-
national humanitarian law were not yet being applied to peoples fighting for
their liberation. That was why the General Assembly, in operative paragraph 3
of resolution 3103 (4i.:VIII), had declered that "armed conflicts involving the
struggle of peoples egeinst colonial ard elien domiraticn and racist régimes are
to be regarded as intermational armed conflicts in the ssnse of the 1945 Genevs
Conventions". That resolution was extremsly important because it confirmed that
-the colonial Power had no rights of soveresignty over colonial territories and
peoples, that assistance by foreign States to the liberation struggle of
colonial peoples did not constitute interference in the domestic affeirs of the
colonial Power; and that article 2, not article 3 of the Geneva Conventions, was
applicable to armed conflicus of that kind.

38. The new paragraph vhich the sponsors of emendment CDDH/I/5 and 4dd.1 were
proposing to add to article 1 of draft Protocol I embodied the principles of
resolution 3103 (LIIVIII) and was designed to codify international law already
in force.

39. Mr. KHaTT&BI (Morocco) said that national liberation movements had e legal
status in public interraticnal law because- their right to self-determination

was recoghized in the Charter of the United Hations and cther instruments.
Liberation movements were in fact teking part in the Diglomatic Conference and
were recognized individually by certain States and collectively by the United
Nations. Protocol I should take into account the struggle against colonial and
alien militaery occupation. His delegation supported amendment CDDH/I/11 and
Add.1l and ths views expressed by the representatives of Zzypt and iugoslavia, erd
wished its name to be added to the list of sponsors.

40. Mr. XNITZL (austria) said that he would introduce smendment CDDH/I/12 and
Add.17once it hed been distributed.

41. Mr, CLiRK (#figeris) said he could assure the Belgian representative that
soine of the points he had made had not entered the sponsors! minds at 211 when
they were drafting their amendment (CDDH/I/11 and 4dd.1l). While the smzller
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countries of Africa might not approve of all the ways of the United Nat%ons,
there was as yet no viable alternative open to them. His delegation had
therefore sponsored amendment CDDH/I/11 and idd.l ir the belief that it was
pased on generally-accepted principles of international law and on United
Wations resclutions, in particular resolution 25621 (.4V) and the Declaration
on Principlés of International Law concernirg Friendly Relation§ and co-
operation among States in accordance with the Charter of the United Nat}ons.
He understood the right to self-determinatiocn not as encouraging secessional
and divisive subversion in multi-ethnic nations, but as applying to a siruggle
against colonial and alien domination, forsign occupation snd racist régimes.

42, yr. KiBUATE (United Republic of Tanzaniz) said he supported amendment

CDDE/I/IT and £dd.l and the statements by the representatives cf Egypt and
Wars of national libersticn wers & phenomenon that had arisen since

Higeria. c
Since

1949, of which o account had been taken in the 1949 Geneva Conventions.
the aim of the Conference was to reeffiriz and develop international humanitarian

law, it was essential to teks account of dsvelopments since 1949 and to adopt

the proposed amendment.

43. Mr. IJAS (Indonesia) said thet his delegation had no objection to
amendment CDDH/I/11 and add.l and could support it if the words "against
colonialism, foreign occupation and alien dominatvion' were inserted after the
word "self-determination®,

4t Mr. DRAPIR (United Kingdowm) said thet he had been somewhat surprised at
the very wide-ranging text of amendment CDDH/I/11l and ndd.l. rhe 194G Geneva
Conventions had been carefully draited on the basis of 2 distinction between
international and non-international armecd conflicts. If the systems of those
Conventions were to be disrupied, all the Conventions would have to ke revised.
Protocols I and II assumed a clear cdistinction between the two classes of armed
conflict, and struggles for natioral liberation fell within the amvit of
Protocol II.

45. The various arguments had presented nc convincing cese for considering an
internal struggle as an international one. liorsover, it was a basic principle
of the Geneva Conventions, The Hague Regulationsg/ and other instruments that
legal and humanitarian protection should never very according to the motives of
those engaged in a- particular arumed struggle. Deviation froam that principle
would mean damaging the structure of The Haguz and Geneva Conventions and would
involve the need to reconstruct the whola of humanitarian law. Morecver, to
discriminate between the motives of those engazed in the struggle, wculd violate
essential principles of human rights.

45, It was true that self-determinctior was rentioned in *hz Charter of the
United #ations, but as & principle, nct as a right. rowhere in the Charter did
the right tc engage in armed struggle eppear. o resolution of the United
Jations could amend the Cherter, which would remein inviolate until emended in

~zue Conventicr e

28 . 1
Customs of War on Leand, to which The Hague
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the proper manner. Teras like"struggle for the self-determination of peoples!
were 21l too vague. wWhat was a "people®? OSuch teras were elastic, as Biafra
and Bangladesh had shown. They could not be used as a basis for law-meking.

47. It would not advence the cause of internatiocnal humanitarian law to insert
the proposed amendments in Protocol I, for endless political debate would ensue.

45. His delegaticn suggested some strengthening of article 1, and was
associated with awendment CDDE/I/12 and add.l, mentioned by the iustrian
representative.

49. Mr. GIRARD (France) sa2id that two completely different concepts were
emerging from the discussion. The first was the concept upon which the
Egyptian representative had based his stateuent and the second was the concept
to which his Government subscribed, namely, that the United Fations and the
ICRC pursued thelr activities on entirely different levels. The United lretions
was the political body whose role was to find political solutions to specific
probléms of the moment, wherezs humenitarian law must provide protection for all
war victims at all times and must not be subordinated to subjective consider-
ations of any sort. Consideration of elements such as motivation, justice and
legitimacy, which it was quite normel %o discuss in the United Hations, would
be fatal in an assembly held under the auspices of the ICRC. Humanitarian law
must remein free of any noticn of pelitical motivation or subjective judgument,
and his Government was not prepered, under any circumstances, to sacrifice that
basic principle.

5C. Mr. PRUGH (United States of America) seid it wes important to restore faith
in the Geneva Couventicns, which had not always been implemented as effectively
as would have been desirable. His delegatior fully endorsed the views expressed
by the RBelgian and United Kingdoa respresentatives, eand essociated itself with
amendment CDDH/I/12 and .dd.l. Tt also agreed with the French delegation +that
political concepis should not be allowed to obscure the gcal of the Conference,
which was to promote better implementation of the existing tody of law and
progressively to improve humanitarian protection for pecple involved in war.

51. The responsibility for the applicaticn of humaniterian law must of
necessity be vested in a State or other sgually respornsible bod;. Who was to
decide whether a struggle in which people were invclved against their own
Government was an internatioral struggle? Humeniterien law and its attendant
responsibilities could not be based on vague concepts which introduvced the
concept of rightneéess or wrongness of 2 conflict, and thus jeopardized the
granting of an equel degree of protection to &1l concernsd.

52. The fact that law was not static did not imply licence to destroy or irtrude
upon relationships between a State and iis own citizens. Internel terrcrism could
not be made legitimate merely by celling it an internaticnal conflict. Concepts
such as "allien domination’ and “racist régime’ had yet to be defined. Political
consideration should be banished from thz discussion, and the Committee should
confine itself to ensuring better protection for all war victims through the
development of humeniterian law.
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53, Mr. CRISTESCU (Romania) said that there could bg no question of introducing
political concepts into humanitarian law. The question was that of the
relationship between humenitarian law and general international law, since the
former could not be conceived in isolation from the latter. In trying to develop
and adapt humanitarian law to the requirements of general international law,
account must be taken of positive international lew as embodied in the Charter
_of the United Nations, the International Covenant on Lconomic, Social and
Cultural Rights and the Internationsl Covenant on Civil and Political Rights
(General Assembly resolution 2200 {%.I)), and the Vienna Convention on the Law
of Treaties. The allegation that the concept of a "people" was vague was ili-
founded, since it was defined, among other instruments, in the Cherter of the
United Nations and the international Covenants on human rights.

54. The words "foreign occupation" in the amendment submitted by his delegation
(CDDH/i/lB) meant military occupation. 4 general reference to the right to self-
determination would not be appropriate in the context of article 1 since existing
United Nations jurisprudence in that field covered only one aspect of the right

of peoples to self-determination.

55, Mr. SHAH (Pakistan) said that his delegation had sponsored the amendments
contained in documents CDDH/I/11 and Add.1 and CDDH/I/12 and Add.l because it
supported the principles embodied in both amendments. However, it considered
that the former amendment should not be taken up until the Committee came to

discuss draft Protocol II.

56. Mr. Z4FER4 (Madagascar) said that his delegation wished to join as a sponsor
of the amendment contained in document CDDH/I/11 and Add.l, since it considered
that the field of application of article 1 of draft Protocol I should be extended
to cover the just struggles being waged by national liberation movements.

57. Mr. MBAZA (United Republic of Cameroon) said that he would be prepared to
follow the advice of some delegations that juridicel and political questions
should not be confused provided a satisfactory reply was given to two questions.
First, according to the theory put forward by the Belgian representative and
supported by other representatives, ‘the repressive operations carried out in
Mozambique by the Portuguese Government would qualify as police operations which
were essentially within the domestic jurisdiction of Portugal; was that purely

a question of law or a question of politics? Secondl;, was it the Conference's
intention to draw up an abstract body of law with no roots in reality? Indeed,
was it possible to ignore all realities of a political naturs?

58. Mr. GLORI4 (Philippines) said he supported the principles embodied in the
amendments contained in documents CDDH/I/11 and .dd.l end CDDH/I/13, since they
were consonant with article 1 of draft Protocol II. However, language of a
political nature requiring definition was used in those amendments. Since his
delegation considered that article 1 of draft Protocol I should be amended
without substantially changing its basic meaning, it was inclined to support
amendment CDDH/I/12 and sdd.l. '

The meeting rose at 12.25 p.i,

3/ United Natinns publication, Sales No.: ..70.V.5
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STING

SUMMaRY RECORD OF THI THIRD X

held on Monday, 11 March 1974, at 3.15 p.m.
Chedrman; Mr. “aMBRO (orway)

CONSIDERATION OF DRAFT PROTGCOL I (CDDH/1) (ccntinued)

irticle 1 - Scope of the present Protocel (CDDH/IL, CDDH/5 and add.l,
CODH/T/11 and sdd.1, CDDH/I/12 and 4dd.l, CDDH/I/l)) (continued)

1. lir. BOULAITEIKOV (Unicn of Soviet Socialist Republics) reminded those present
thet his delegaclon was orne of tie co~sponsors of proposed amendinent CDDE/1/5

ard 4dd.1, wnich would add to article 1 cf draft Protocol I a new paragraph
mentioning pecples fighting against colopilel and alien domination and against
racist régimes. The righ% of pecples to govarn themselves was recognized in
internatioral law, and their sirugsles te that end wers international armed
conflicts covered by the Geneve Ccuventions and other agreements in the field

of humaniterien law. Conseguentl:, the scle oixject of the proposal was ©o

empody in humaniterian lew 2 rule which was alread; in existence and which

took into account the realities of the tines.

were not contradictory,

2 The thr=e T e ©tha nittee
the te<y of waich it was & co-sponsor
rocd rz in
h

La *

in conformity wizh United

dations Gener al Lsuenol; resoluti‘L 2103 (LIIVIII), his delegetion would consider
o ith the tue others (CDU /1/11 and 2dd.l
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&£
o
]
2
=
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the possibility of merging
and CDDH/I/13).

3. Mr. l*rru (U“Ubuax) said that the rules of humanitariar law should apply
1f¥icts, whoever the; aight be, and thaet subjectivs

=n the various feorms of armad

elements for Lhe purpuse_cl leulusuishing atws
conflict st be aveoidad.

iclegatici. assoclated itselfl with
6d.1l. Iu believed that wars of
ernaticnal armed conflicts, and

4 Mo B4

tﬂau & special paragrepn si 2 deveted o thed, separate from erticle 1 of
Protocol I. T : ' 7 had alread; been laid deown in
several interne

~agzmoly resoluticns, notally
3103 (LVIII) »f

5. lir. SL IS3UH G 7_ id 1o his delegatvion vwas one of the .
co-sponscrs of amar ol r.c «Gd 1. The priuciples of humanitarian
law should e 'ad in the light of contemporary zvents,

such as natviona s

#  TIncorperening CODH/I/SR.2/Corr.l


http:victi.ns
http:ir:_}Jj~{.cJ
http:03foY'Ei:.he

CDDH/I/SR.3 ‘ - 18 -

6. Mr. CUTTS (4ustralia) pecinted out thet the delegaticns which had submitted
amendment CDDH/I/Ll and sdd.1l or had been its cc-sponsors belonged to different
regional groups. Ccnsistent with its position in plnnard, his delegation
associated itself with the co-sponsors of that proposal, in' the belief that the
realities of the contemporary world had to be taken into account.

7. At the second meeting, certain delegaticns had opposed amendment CDDE/I/11
and add.l but the differences of opinicn which arose seemed to bear less on the
idea wnderlying that proposal, namely, ensuring ths widest pcossible protection
to all victims of armed conflicts, then ocn the means of attaining that end.
Moreover, the various proposals bef re the Committee were not 1rreconc1Lable
and could in certain cases be nmerged. /hile amendaent CDU#/I/ll and 4dd.l was
based on the concept of self-determination, which had already been broadly
defined, amendments CDDH/1/5 and add.l and CDDH/I/13 irtrcduced concepts which
were much less precise, such as racist régimes and aggression.

8., His delegation was one of the co- Spop sors of amendment CDDH/I/11 and idd.l
for it felt that armed struggles cof national liberation were better mentioned
in Protocol I than in Protocol II. It believed that that proposal cculd well
be merged with document CDDH/I/12 and add.l.

9. Mr. de BREUCKER (2elgium), in reply to a guesticn asked by the representative
of the United republic of Camerocr at the second neeting, said that ocne must not
be trammelled b; particuler cases whan reaffirming end developing humaniterizn
‘law. "His delegation, in its study of the draft Protccols, had tried not to let
itself be influenced by the memory of the two occupaticns it had undergore.
There must not be a spécial humanitariaen lew for one region, but a general law
based on the distinction between irternatiornzl and nen-international armed
conflicts. The Geneva Conventicns of 1949 hed Leen designed to cover inter-
national armed conflicts and it wouid not be right to apply them to non-
international ones. It was always pessible, in particular cases of non-
international conflicts, tc apply to them the standards elaborated for inter-~
national armed conflicts, bui a rew classification of armed conflicts, which
might prove imprecise in the future, had to be avoided.

10. amendment CDDH/I/12 and ~dd.l was not a riposte tc amendment CDDH/I/11 end
Add.l. At most, paragraph 3 of amendment CDDH/I/12 and idd.l might help to
elucidate ambigucus cases arising in the application of humaniterian law,

11. Paragraph 1 of amendament CDDH/I/12 and .idd.l had been taken from the
Geneva Conventions. Paragraph 2 was based on draft article 1 elaborated by the
JCRC. Paragraph 3 was a restatement of the Martens clause, which was to be
found in the Preamble to The Hague Conventions of 1899 and 1907. The object of
that paragraph was both to meke it clear that written hunanitarian law could
only develop gradually and to show thet there was 2 commen law rule which must
be respected.. The tertens clause was also onz of interpretation; it ruled out
an g _contrario interpretation sincs, where there was no formal obligation, there
was aluays a duty stemming from interrational law. It was essential to rehebi-
litate that clause, which States had flouted during hostilities. For that
reason, his delegation favoured the introducticn of that clause in pcsitive law.
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12. ¥r. PICTET (Switzerland) seid that he surported amendment CDDH/I/12 &and 4dd.l
which had the merit of developing the somewhat bare itext proposed by the ICRC for
article 1. If the Martens clause were better sited in article 1(3) rather than

ip the Preamble, it would perhaps be logical to reverse the order of the first two
paragraphs. iorsover, it was to be noted that the title of article 1 in amend-
ment CDDH/I/12 end 4dd.1 was the same as that of part I of draft Protocol I.

13. The other proposed amendments tended to esteblish a particular category.of
conflicts on the basis of subjective criteria stemming fron the causes of those
conflicts and the aims of the partles. That enteiled a move from the field of
ius in bello to a zone which held dengers for the Conference, namely, jus ad
beilum. His delegation believed that it would be ver; dangerous, and against
the spirit of humanitarian law, to classify armed confl%cts on the basis of non-
objective and non-legel criteria. In adopting that position, his delegation was
not expressing an opinion on the legitimacy of national liberation struggles with
which many people in Switzerlend felt in sympathy. That question lay within the
province of other forums; the task of the Conference was to provide the greatest
possible protection for the victims of those conflicts,

14. Mr. KHATTABI (Morocco) said that sramed occupation was covered by article 2
common to the four Geneva Conventions of 1549. In that connexion, a distinction
should be drawn between "occupationi and "alien domiration® resuliing from a
colonial régime. His delegation would not object if the sponsors of amendment
CDDH/I/11 end 4dd.l wished to make specific mention of the armed struggle of
peoples under colonial and alien domination and racial régimes.

15. He was ready to accept amendmernt CDDH/I/12 and idd.l, provided amendment
CDDH/I/11 and 4dd.l was adopted. Paragraph 3 of amendment CDDH/I/12 and Add.l
merel: confirmed a principle already set forth in instruments established prior to
the 1949 Conventions, which left intact the problem of including struggles for
national liberation in the categor: of international armed conflicts.

16. Mr, C4ROH (Canada) said that he would view with anxiety the inclusion of
provisions which would make the protection of the victims of armed conflicts
dependent, uporn ‘the motivations of such conflicts, 'The need to apply the Protocol
to & given situationr should rather e the subject of a resolution.

17. ¥r. PiRTSCH (Federal Republic of Germany) said that it would be useful to
hear the views ol the representatives of the national liberation movements on the
proposed amendments. The purpose of amendment CDDH/I/12 and 4dd.l was to restrict
the contents of article 1 to permansni, rather than transitory, situations.

18. Amendment CDDE/I/12 and add.l would imply that any party to non-international
conflicts - which were the subject of draft Protocol II - should likewise respsct
and benefit by the provisions of draft Protocol I. Thersfore amendument

CDDH/I/12 and 4idd.l in fact opened up wider possibilities than did ths other
proposed amendments. For instance, amendment CDDH/I/11 and Add.l was incomplete,
for it referrsd only to fsituations’. and not to the oprosing parties; it would be
applicable only %o en absolutely clear situation. according to amsandment
CDDH/I/12 end add.l, or the other hand, all the parties which had respected the
Conventions end the Protocols would benefit b» those instruments.
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19. Mr. RODRIGUZZ ROMAN (Spain) ‘seicd that humanitarian law should aim st the
protection of =11 mankind without distinction, and that Protocol I should apply
to 211 armed -conflicts whatever their motivation end should include no subjective
criterion. His delegation was therefores against amerdments CDDY/I/11 and idd.l,
CDDH/I/13 and, above 211, CDDH/I/5 &nd Add.l. Tt was in favour of amenduent
CDDH/I/12 and Add,1, which referred cnly to humeniterisn criteria.

‘objectives it had set itself would be to defire as internationel conflicts the
enti-colonialist struggles being waged U the nationael liberation movenents.
Her delegation was consequently in favour of amendnert CDDH/I/11 and Add.l,
with which amendments CDDE/I/5 and sdd.l and CDDH/I/13 had certein points in
commaon, and she agreed with ths representative of the Soviet Union that the
sponsors of those proposals should try to produce a joinyo text,

20. lrs. HELLIR (iexico) scid that one wav for ths Conference %o reach the:

21, Her delegation also shared the view of the Belgian representative, who
appaerently regardsd the national liberation strugglzs as transitory phencmena;
it must, however; be recognized that questions of decolonization and apartheid

had constantly precccupled the United Hetions since ibts inception. Protocol I
" should therefore be sxtended to take account of that situation, which was
unfortunatel; an endurable ona.

22. Mr. KABUALE (United Republic of Tenzania) said he was astonished that
Switzerland was nct in fevcur of defining various ceategories of conflict, since
the ICRC itself had alresady drawn a distinction tetwser internationel conflicts
and internal conflicts.

23+ Struggles Tormatioral liveretion were undeniably international conflicts,
and his delegation was not prepared to accept a humenitarien law drawe up solely
in the interest of the imperizlist Powers.

2. Mr. HiKSAR (Indie) said that, according to some delegations, to include
struggles for national liberation under the heading of international conflicts
would give rise to confusica or even discrimination likely to hinder the develop-
ment of ths law. Those delegations would therefere liks such struggles to come
under Protocol I. Thatl was not a very logical etitituds, since the lack of clarity
of which they compleined in the concept of national liveration struggles wou:d not
be remedisd merel; because such strugsles werz covered by Protocol II. ioreover,
his delegation saw no lack of clarity: the strugzles had ar undeniable inter-
national aspect, end hzd been recognized by the United lletions as lsgitimsate.

All the seme, it would psrhavs be necsssary tc séek a more precise definition
uhich would rule ocut ar; asbiguity. In thot connexion, the amsndment proposed
orally to document CDDH/I/11 and 4dd.1 by the revpresentetive of Indonesia at the
second meeting, together with the other pronosed amendaents, deserved the

Commnitiee's undivided sttention.

25. Mr. MpAYA (United Revublic of Cameroon) said that he was not sure that “he
Belgian represertative's answer to his question at the secord meeting hed been to
the point.

26. Mr, KaKOLZCKI (Polend) szid that he was in favour of the amendments proposing
to include struggles for notioral liberetion under article 1 of Protocol I. He
elso agreed that the sncnsors .aight nroduce e joint draft. The amendueris were
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consistent with international law, and the notions they invoked were not at all
subjcctive. It was not difficult to determine what actual situation fell
- within the category of national liberation struggles.

27. It had been said, very wrongly, that national liberation movements would
not be in a position to fulfil the legal obligations arising from the Conventions
and the Protocol. The representatives of those movements could provide invaluable

information on that subject.

28, He agread that the Belgian representative had not given a satisfactory
answer to the question put to him by the delegation of the United Republic of

Cameroon.

29, Mr., aLVsREZ-PIFANO (Venezuela) said that he, too, was in favour of amendment
CDDH/I/I) and Add.1. Struggles against colonialism were undoubtedly inter-
national conflicts and should come under Protocol I. The League of Nations
itself had rzcognized that colonial situations were international situations,

a ruling which had been reaffirmed in the United Hations Charter and in various
resolutions. In international law, moreover, colonial territories had their owu
legal status, distinct from that of the metropolitan country: any armed conflict
arising in such territories was therefore international. Lastly, resoclution
3103 (XXVIII), adopted by the General issembly of the United Nations, expressly
recognized that the struggles of peoples against colonialism were international
armed conflicts in the sense of the Geneva Conventions.

30. Mr. CRISTESCU (Romania) stressed that the conflicts referred to in proposed
amendments CDDH/I/5 and 4dd.1, CDDH/I/11 and idd.l and CDDH/I/13 were a reality:
those who wished +<hem to be included in the category of internal conflicts were
motivated by political considerations. Internaticnal humenitarian law could not
be an isolated brench of the law, and must be ir conformity with general inter-

national law - with jus cogens.

31. He considered that paragraph 1 of proposed amendment CDDH/I/12 and Add.l
was acceptable, but it was still necessary to find a proper place for it in the
Protocol. He could not agree with paragraph 2. Paragraph 3 embodied a very
important ideas, to which tie Romai:i... Jdelegation subscribed. That idea should
even find expression in the preamble, with & special title which might be:
"Reaffirmation. of humanitarian law".

32. The CHAIRMAM announced that the Secrstary-General of the Conference had
received a letter from the Secretary-General of the United Fations transmitting
to the Confercnce General Assembly resolution 3058 (NiVIII) on the protection of
Journalists engaged in dengerous missions in areas of armed conflict. In that
resolution, the Genaral Aissembly requested the Secretary-General of the United
Kations to transait to the Diplomztic Conference on the Reaffirmation and Develon:
ment of Internationel Humenitarizn Law applicable in Armed Gonflicts the draft
articles and amendments annexed to his note of 9 July 1973, together with the
observations and suggestions made during the twenty-eighth session of the Genersl
Assembly, and to invite the Diplomatic Conference to submit its comments and
advice on the ebove-mentioned text.

33. Committee I would perhaps wish to decide; after an interval for thought, on
the follow-up action to be teken on the communication from the United lietions
Secretary-General.
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34. Mr. LONGVA (forway) said he considered that the sponsors of proposed amend-
ment CDDE/I/11 and 4dd.l were simply asking for the Geneva Conventions to be
interpreted within the framework of the existing international legal system.
That was the only framework which to some extent could claim to be objective.

35. The sponsors-of the proposal had bzer reproached with placing undue emphasis
on special situations. Kevertheless, & nuiber of laportant principles in inter-
national humanitarien law had originated in such situations: thus the second
paragraph of article 2 of the Geneva Conventions had been adopted because of
what happened in Denmerk during the Second World War; peragraph 3 of article 4
of the Third Geneva Conventior had its origin in General de Gatlle's French
Liberation Movenment and in Italian resistance to the fascist authorities. 1In
the view of his Government the latter of those two provisions clearly supported
the proposition that libsération struzggles such as those taking place in southern
Africa, and in Guinea-Bissau had to be considered as international conflicts in
the sense of the Geneva Conventions of 1540,

36. Mr.CASSESE (Italy) said that his delegation was unable to support proposed

amendment CDDH?I/ll znd Add.1l.

37. The Italian delegation had always strongly supported the right to self-
determination in accordance with the United Wations Charter, but did nct believe
that struggles to exercise that right constituted interrnational conflicts. Such
struggles came within the purview of Protocol II, since they were, if viewed
-objectively, interral conflicts. Furthermore, to include them in Protocol I
would disrupt the whole system of the Geneva Conventions, which-were based on
the fundamental distinction between internal and international armed conflicts.

38. His delegation could not share the view that wars of national liberation were
already covered by article 2 of the 1645 Geneva Conventions in that thoses move-
ments were "Powersi under the third paragraph of that article and as such entitled
to accept and apply the Gensve Conventions. In his delegation's opinion, the word
"Powers" used in the third paragreph of article 2 of the Gensva Conventicns could
only mean States and not authcorities other than States. That fact was borne out
not only by the letter and s»irit of “he Conventions, but also by the circumstance
that application of many provisions of ths Geneve Conventions celled for complicated
machinery which was, gensrally speaking, aveilable ornly to States.

39. The Italian delegation waraly supported proposed amendment CDDH/I/12 and- 4dd.1
with which it was associated as a co-sponsor.

40. Nevertheless, paragraph 2 of the proposed amendment provided that Protocol I
should "apply in the situastions referred to in article 2 commorn %o the Geneva
Conventions of 12 sugust 1948 for the protection of war victims?. Howesver, the
first paragraph of article 2 common tc the four Geneve GCornventions was somewhet
ambiguous: it stated, in fect, that "... the present Convesntion shall apply to all
cases of declared waer or of eny other armed conflict which may arise betwesen two
or more of the High Contracting Parties, sven if the state of wer is rot recognizad
by one of themi. 1In the opinion of the Itelian delsgeticn; such a provision must
not be interpreted literally, with the result that the Genevae Conventions and, in
conseguence, draft Protocol I would not apply if the state of war had not been
recognized by all Parties to the conflict. The aforementioned provision must
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consequence, the Protocol applied in the case of any armed conflict which might
arise between two or more of the High Contracting Parties, whether or not the
state of war were recognized by oune, severcl or all the Parties.

instead be construed liverally, in the saunse that the Geneva Conventions and, in

41. Mr. ABADA (Algeria) thought the® the three proposed smendments - CDDH/I/5
and Add.1, CDDH/I/11 and Add.1l and CDDH/I/13 - aimed to achieve the same purpose
and should be recast in a single proposal for the sazke of claritvy and efficiency.
42. It was the task of the Conference Lo srnsurs the progress of international
humanitarian law by endeavouring to embrace the new realities rather than by

defending uncompromising stands et all costs.

43. Aadmittedly, the "ilartens clause® had its place in the preamble, but 1t was
necessary to go further and vo set forui in the operative part of the Protocol

the legal principles stemming from that clause.

44. For all those resasons, the .lgerien delegation could not support amendment
CDDH/I/12 and add.l.

L5. Baron van BOBTZILi:R van i3P.Ril’ (Wetherlands) shared the views expressed by
the representative of Switzerland.

The meeting rose atv 5.3C p.a,
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SUMMARY RECORD OF THE FOURTH MEETING
held on Tuesday, 12 March 1974, at 2.15 p.m.
€hairman: Mr. HAMBRO (Norway)

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued)

Article 1 - Scope of the present Protocol (CDDH/1; CDDH/I/5 and Add.1l,
CDDH/I/11 and Add.l, CDDH/I/12 and Add.l, CDDH/I/13) (continued)

1. Mr. PRUGH (United States of America),replying to questions posed by
the. Cameroon representative at the second meeting, said that his
delegation understood the desires of peoples to exercise their right of
self-determination without outside interference.

2. His delegation's reservation about amendments CDDH/I/11 and Add.l and
CDDH/1/13 were not based on any desire to.banish political reality or on
narrow legal considerations, but on the fact that those proposals presented
a danger to humanitarian law applicable in armed conflicts, for the Geneva
Conventions of 1949 were still too thin a shield as they stood.

3. The best way to enhance that protection was to apply article 3 of the
Geneva: Conventions when the struggle was internal and article 2 when it
became international. To be sure, there could be an intermediate stage,

as a party to the conflict acquired stature, control over land and
population, and other attributes. of independence and sovereignty. The
question of police repression came under article 3 of the Geneva Conventions.

L, The adoption of amendments CDDH/I/11 and Add.l1 and CDDH/I/13 would
raise serious problems in the apnlication, for instance,.of article 23 of
the Third Geneva Convention and of article 4 of the Fourth, to movements
fighting for self-determination. Liberation movements could not fulfil all
their obligations under the Conventions and would thus be branded as being
in violation of those Conventions. The only benefit which those movements
would receive from labeling their struggle as international would be
enhanced political status, but nothing on the humanitarian plane.

Protocol II was the instrument best suited to afford those movements the
degree of humanitarian protection required, without imposing on them
obligations which they could not accent.

5. ¥Mr. QUENTIN-BAXTER (New Zealand) stated that neither of the two
solutions proposed was entirely satisfactory, for both were based on the
distinction between international and non-international conflicts, the
very criterion which had made the application of the Geneva Conventions
of 1949 difficult during the previous 25 years, since numerous conflicts
had not tallied with the classical definition of the term ~"international’.

6, The Declaration on Principles of International Law concerning Friendly
Relations and Co-operation among States (General Assembly resolution 2625 (XXV)),
mentioned in amendment CDDH/I/11 and Add.l, followed the classical doctrine,
save -that it recognized that. colonial territories had an existence distinct
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from that of the countries administering-fhem, and that relations between
the administering countries and the colonial territories did not have a
purely internal character,.

7. Humanitarian law was designed to protect victims of war, whether the
conflict was technically "internaticnal® or not., Moreover, it seemed
rather out of place in article 1 of Protocol I to incorporate by reference
an anstrument wvinich was neither a Conference document nor a treaty
instrument. In any case, the Declaration pertained to peacetime law

and to the rules which would make it p6ssible to avoid recourse to war,
while the Conference was concerned with the law of war.

8. At the present stage, the best solution would be to stipulate that
the Geneva Conventions applied in full to any conflict, invernational or
otherwise, which by its scope or its gravity attained the proportions of
a war.

9. .ﬁﬁ: LYSAGHT (Ireland) said that a1s delegation fully understood the
motives of the sponsors of CDDH/I/11 and Add.l, as Ireland had itself been
the victim of colonial and quasi-colonial domination for over seven Lundred
years. He could not, moreover, accept the argument advanced by opponents
of the =ronosal, that the Geneva Conventions could not be apnplied to non-
international armed coniticvyvs, '

10. Yet, at the current stage, his delegation was not able to .lend it=s
support to the amendment in CDDH/I/11 and Add.l.. The expression Yarmed
struggles waged by peoples in the exercise of their right of self-
determination’ was too vague to be useful in a legal instrument. Any
separatist movement, any band of armed criminals in a colonial territory
might claim {o be engaged in an armed struggle in furtherance of their
people's right to self-determination.. The amendment was.objectionable

in that it would apply where a peonle were content to seek independence

by constitutional, non-violent, mcans and where a minority, with no popular
mandate, resorted to violence in “he same cause.

1l. The amendment might ultimately injure the interests of those it sought
to protect, including those fighting in national liberation movements. Its
imprecision would allow Governments to deny that a conflict came within the
terms of the Protocol. Its acceptance might result in failure to adopt
draft Protocol II, which would te regrettable.

12, For those reasons, his delegation wished to reserve its position on
amendment CDDH/I/11 and Add.l and requested that no final decision on it
be taken in the Committee until a more precise formulation was considered.
The same reservations anplied to the amendments in documents CDBH/I/S5 and
Add.1 and CDDH/I/13. -

13. Miss BOA (Ivory Coast) stressed that humanitarian law, to be universal
should not only reflect the views of some fifty countries which had signe
-the 1949 Geneva Conventions; it should take account of the subsequent
evolution of the situation, both as regards the former colonial powers:«nd
the colonized countries. That was why her country, which had joined in
sponsoring the amendment in CDDH/I/1! and Add.l, requested that the struggl-s
waged by the national liberation movements be included under the provisions
of draft Protocol I,
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14. Her delegation was not opposed to the idea of combining . the amendments
proposed in documents CDDH/I/11 and Add.l and CDDH/I/12 and Add.l, which
were not mutually exclusive, but complementary. :

15. Referring to the contention that the adontion of amendment CDDH/I/11
and Add.l might undermine the Geneva Conventions, she mointed out that the
colonialists had never respected article 3 common to the four Geneva
Conventions, and that the United Nations General Assembly had affirmed

in operative paragraph 3 of resolutisn 3103 (XXVIII) that ... the struggle
of peoples against colnnial and alien demination and racist régimes are to
be regarded as inteirnatimnal ‘armed conflicts in the sense of the 1949
‘Geneva Conventions', '

16. Mr. PI Chi-lung (China) said that his delegation fully supported the
views of the third-world countries concerning the status to be granted to
wars of national liberation, The heroiec struggle of peoples against the
colonial system - itself a hy-product of colonialism - had not been

foreseen in the 1949 Geneva. Conventions. At the time, that was already
and to refuse to remedy it would run counter to the

a grave oversight,
aims of the. Conference.

17. The wars of national liberatinn were just wars waged against imperialist
and colonialist dominatien. The United Nations General Assembly at its
twenty-eighth session had proclaimed that the struggles of peoples against
colonial and alien dominatinn and racist régimes were to be regarded as
international armed conflicts in the sense of the 1949 Geneva Conventions

(resolutinn 3103 (XXVIII)).

13. His delegation*s view was tant a war of national liberation should be
regarded as an armed international conflict in the sense of article 2 common
to the four Geneva Conventions, wnd that it should be clearly stipulated in
draft Protocol I that the fous- Geneva Conventions applied unreservedly .to
the armed struggles of peonlés against colonialism, alien domination and
racist régimes. .

19. Mr. de la PRADZLLE (Mnnaco) said that the amendments proposed seemed
unlikely to advance the discussion. Very similar amendments had been
proposed at the 1949 Diplematic Conference for the £stablishment of Inter-
national Cenventions for the Protection of Victims of War with a view to
covering civil, celenial and religious wars. Such cases had, moreover,
been taken into consideration in 1947 by the Conference of Government
Experts for the Study of Cnnventions for the Protection of War Victims,
and in 1548 in preparation for the XVIIth International Conference of the-
Red Cross. A compromise sclution had eventually been adopted in 1949 and
was reflected in articles 2 and..3 common to the four Geneva Conventions;

those articles were inseparable.

20. It was doubtfuil whether the present Conference could find another
solution cavable of reconciling tiie divergent points of view of delegations.
the one adopted in 19490 imnlied that the general princinles of humanitarian
law were awoplicable in civil, colenial and religious wars. Moreover,
parties to conflicts had been invited to conclude s»ecial agreements to

ensure the complete or partial application of other »nrovisions of the

Geneva Conventions. It was not for the Cenference to alter current inter-

national law as set out in the Geneva Conventionrc.
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21. It was doubtful whether the effect of the United Nations General
Assembly recsolutions had been to transform that positive law. He in no
way regarded those resolutions as having the force of law. Whén the United
Nations was set up by the United Nations Conference on International
Organization, heéld at San Francisco in 1946, ‘the Flilippines delegation
had suggested that the General Assembly should be given legislative powers
but its suggestion ' had been rejected. "It was impnossible, too, that such
powers could have come into being since then. At most, the General
Assembly had been recognized as being competent to prepare legislatiohn

and invite States to worl: out treaties. But United Nations resolutions,
even when adonted unanimously, were not a component of vositive inter-
national law. Some points of international law should on no account be
called into question: for instance, the distinction between articles 2 and
3 of the Geneva Conventions, which was recognized by General Assembly
resolution 2102 (XXVIII) on resnect for human rights in armed conflicts.
If, as the proposed amendments advocated, the Conference were to review
that distinction -~ which was the basis of both-draft Protocols - it would
be exceeding its terms of reference.

22. Mr. ABDINZ (Syrian Arab Republic), referring to a remark: by the United-
States representative, said that it should be possible to blunt the

political edge of the discussion concerning article 1 and to reconcile

both the contending standpoints, the first of which-was based on nineteenth-
century practice and refused to recognize present-day-realities;:it was
founded on natural law and invoked the lartens clause.: .The second took
account of world developments and went further than the first in .that its

aim was to extend the application of the Geneva Conventions and the

Protocols to liberation movements; in that respect it raiscd the question

of the distinction betwecen international and non-international armec¢ conflictrs

23. International-law admitted of several criteria for qualifying an armed
conflict as international: first; the. fact that two subjects of iniernational
law were engaged - in the .armed:conflict. MNational liberation movements were
subjects of international law, as was clcarly shown by certain United Nations
General Assembly resolutions, the fact that they had been invited to
particinate in the present Conference and by article 42 of draft Protocol I.
At the time of the. Algerian war, the conflict arising out of ‘the French
intercention of vessecls on the high seas had been regarded as an inter-
national one. It had also becen contended that an armed conflict became:

an international one once a - State came to the aid of a national liberation
movement.

2Lk, The Second Vorld. War had shown that no State was safe from foreign
occupation which could give birth to liberation movcments; so it was
important that thc present discussion-sheuld not centre around the existing
national libcration movements alone.

25. lr. DRAPER (United “ingdom) said that amendments CDDH/I/5 .and-Add.l,
CDDHE/1/11 and Add.l and ChDH/I/13 were dividing the Conference ‘into two -
camps. e was doubtful about the first and. the last of those proposals;
especially as regards the médieval concent-.of just warfare. The text:
proposed in document CDDH/I/11 .and :Add.l seéeméd safer, though it was open
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to criticism from a purely legal standpoint; the subject seemed to be the
principle of self-determination rather than law. The Geneva Conventions
and the draft Protocols had been devised for entities capable of applying
them: in other words, States. Obviously, the application of many of the
provisions of the Geneva Conventions could not be extended to national
liberation movements . as envisaged in the text of document CDDH/I/11 and
“Add.l which, if adopted, would necessitate major changes in established
humanitarian law; it would be a pity if essentially political consider-
ations led the Conference to tamper with that law.

26. With regard to amendment CDDH/I/12 and Add.l, which his delegation
had co-sponsored, he drew attention to the words ''undertake to respect

and to ensure respect for!' and ¥in all circumstances”, which, in view of
their importance, had been taken bodily from article 1 common to all four
Geneva Conventions. Paragraph 2 of the proposed text was modelled on
article 1 of Protocol I as submitted by the ICRC, although it did not
specify that Protocol I supplemented the Geneva Conventions because the
question was a controversial one. Paragraph 3 embodied the Martens clause,
which belonged in article 1 rather than in the preamble.

27. His delegation hoped that the positions adopted in the various
amendments could be reconciled thanks to the spirit of co-operation of
all delegations. In any event, care should be taken not to put article 1

of draft Protocol I prematurely to the vote.

28, Mr. JOHHSON (Togo) emphasized that the national liberation movements
had become a reality which increasingly compelled recognition. For that
reason, his delegation viewed with understanding all the proposed amendments
designed to establish in draft Protocol I the international character of
armed conflicts in which national liberation movements were pitted against

colonial and racist régimes.

29, Mr. BEN ACHOUR (Tunisia) said that it was necessary to broaden the
scope of Protocol I. le endorsed the statement made at the second meeting
by the representative of the Arabd Republic of Egypt when introducing
amendment CDDH/I/11 and Add.l, and requested to be included among the
sponsors of that proposal.

30. Nr. RICARDES (Argentine) said that he considered that amendments
CDDH/I/11 and Add.l and CDDH/I/12 and Add.l1 were not incompatible, and
should be combined in a single text, as much for legal as for practical

reasons.

31. In support of amendment CDDH/I/11 and Add.l, it should, in particular
be remembered that the United Nations, in General Assembly resolution

3103 (XXVIII), had declared that national liberation struggles were inter-
national conflicts: they should, accordingly, be governed by Protocol I.
The word ‘'meoples’, as used in that amendment, was entirely appropriate:
it was used at the beginning of the preamble to the Charter of the United

Nations.

32. DMoreover, paragranh 3 of amendment CDDH/1/12 and Add.l deserved to be

adopted and to become a legal rule,
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33. Mr. CLARX (Nigeria) said that if the place to be accorded the
national liberation movements had given rise to controversy, all

doubt in that connexion had been dispelled when the Conference had adopted
draft resolution CDDH/I/22 and Corr.l at the seventh nlenary meeting.

34. It was generally conceded that the 1949 Convcntions had become
insufficient. It was, therefore, necessary to examine the proposed
amendments in the light of the new material they contained. In
particular, if the Conference did not agree that the national liberation
struggles were governed by draft Protocol I, his delegation's fears would
be confirmed: the problems would be dealt with solely from the point of
view of the western Powers, in defiance of the principles of international
law which recognized the lawfulness and international nature of national
liberation struggles.

35. Paragraph 1 of amendment CDDH/I/12 and Add.l followed article 1,

common tb the Geneva Conventions, almost word for word. That article

broke new ground in 1949 by introducing the idea of unilateral obligation
not subject to reciprocity: from that point of view, paragraph 1, which-
reaffirmed already recognized principles, was accentable, while paragraph 3
of the same proposal, reproduced the Martens clause which proclaimed the
existence of a '‘natural law’” which was sacred and universal. That, it had
to be admitted, was not an easy concept to verify. However, that clause-
figured already in the third paragraph of the preamble to draft ProtocolTI,
which was the best place for it in view of its vagueness.

36. Paragraph.2 of the same amendment was designed to replace proposal
CDDH/I/ll and Add.l, but it was imprecise and its scope was too limited.
Quoting article 52 of the Vienna Convention of 136% on the Law of Treaties-{
he emphasized that that naragraph did not appear to be compatible with presen
standards of international law, and was not acceptable since it might prove

to be contrary to jus cogens.

37. lr. ECONOMIDES (Greece) said that the proposed amendments CDDH/I/5.

and Add.l1 and CDDE/I/12 were very limited in scope, since they referred

only to struggles against colonialism and racialism; proposed amendment
CDDbH/I/11 and Add.l seemed to go further as it dealt in more general terms
with the right of peoples to self-determination. Nevertheless, that right,
which had never been legally framed, could not, in his delegation's orinion,
be usefully and effectively grafted onto humanitarian law, an essentielly
juridical body of law with strict and detailed rules. He did not, therefore,
support proposed amendments CDDH/I/S5 and Add.l1, CDDH/I/11 and Add.l and
CDDH/1/13.

3. Proposed amenément CDDH/I/12 and Add.l, although limited in scope,
seemed to him accentable; in particular, the inclusion of the Martens
clause avnpeared extremely Jjudicious.

1/ See United Nations publication, Sales No: E.70.V.5, page 296.
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39. Mr. KALSHOVEN (Netherlands), referring to the argument advanced by
the repreSentative of Australia at the third meeting in favour of
amendment CDDH/I/11 and Add.l - namely that it was wiser to include
national liberation struggles in draft Protocol I, because it was not
certain that draft Protocol II would see the light of day - said that

it was doubtful whether the nrovnosed amendment would really solve the
problem. Indeed, to say that thosc struggles were of an international
character implied that all the partics should apnly the Geneva Conventions
and draft Protocol I. That avnearcd to be difficult in cases where, for
example, hostilities only took the form of infiltration; draft Protocol II
had been prepared snecifically for that type of situation and cases in
which it was impossible to apnly draft Protocol I,

L0, It had been argued in reply that, in cases of that kind, the oppressor
alone would be bound to respect the Geneva Conventions and the draft
Protocol. The sponsors of amendment CODH/I/11 and Add.l were therefore
introducing the idea that a distinction must be drawn between the narties
according to the legitimacy or illegitimacy of their cause. Although it

was true that humanitarian law was not immutably fixed, certain basic

values must be resnected, including the idea of eaquality as between the
parties. He wondered whether the sunvorters of amendment CBDY/I/11 and

Add:l really contemplated introducing such a dangerous form of discrimination

k1, Mr. MAROTTA RANGEL (Brazil) said that the first problem to be solved
was that of the internal or international character of struggles for self-
determination. Such struggles might be deemed to be internal when the
Government in power controlled the entire territory and assumed full
responsibility for its international relations. On the other hand, as
soon as the national liberation movement exercised effective control over
part of the territory and was recognized by members of the international
community, the conflict was international.

42, The United Nations had decided in favour of recognizing the inter-
national character of struggles carried on by the national liberation
movements, but it was certain that those movements were not always in a
position to discharge the obligations stemming from the Conventions and
draft Protecol I. The Brazilian delegation could agree to the inclusion
within the purview of Protocol I only of struggles to achieve self-
determination carried on by territories in the strict sense meant by
Chapter XI of the Charter of the United Nations - in other words,
territories that did not belong to the State controlling them. Proposed
amendment CDDH/I/11 and Add.l,was unsatisfactory in that respect, since it
referred to the Declaration on Principles of International Law cConcerning
Friendly ilelations and Co-oneration among States in accordance with the
Charter of the United Nations (General Assembly resolution 2625 (XXV)),

a declaration which was altogether too vague and abstract.

43. The reservations felt by the Brazilian delegation with regard to
amendment CDDH/I/11 and Add.l were a_fortiori applicable to amendments
CDDE/I/5 and Add.l1 and CDDH/I/132.
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Li. He expressed some objections of a technical nature with regard to
amendment CDDH/I/12 and Add.l: first of all, article 1 of draft Protocol I
should deal not with general principles, but with the scope of the Protocol.
The omission of a smecific indication that the Protocol supplemented the
Geneva Conventions was to be recgretted. He considered that the Preamble
was the best place for the liartens clause.

5. Mr. LONGVA (Horway), replying to the representative of the
Netherlands, said that the sponsors of amendment CDDH/I/11 and Add.l

did not contemnlate introducing any form of discrimination between the
parties. It should be noted in that respect that the national liberation
movements were already applying the Conventions to a large extent. The
problem involved might be compared with that of upholding the equality
between the occupiers and the occupied, a problem which had never prevented
military occupation from being regarded as international conflicts in the
sense of the Geneva Conventions.

46. Mr. MONTEIRO (Mozambique Liberation Front - FRELIHO) said that a
national liberation struggle could not be dissociated from certain
principles of humanity. At its second congress held in June 1963,

FRELIMO had reaffirmed the justice of a »olicy of clemency towards
captured enemies. It had been shown in practice that, despite disparities
in the resources of the parties involved, nothing nrevented the national
liberation movements from respecting the princinles of humanitarian law.

The meeting rose at 6 n.m.
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SUMMARY RECORD OF THE FIFTH MEETING

held on Thursday, 14 March 1974, at 3,35 p.m.

Chairman: Mr. . HAMBRO {Norway)

TRIBUTE TO THE MEMORY OF MxS. PIERRE GRABER

1. The CHAIRMAN proposed that the Committee should send a telegram of
condolence to Mr. Pierre Graber, President of the Conference, whose wife

had died suddenly.

It was so agreed.

On the proposal of the Chairman, the members of the Committee
observed one minute's silence in. tribute to the memory of
Mrs. Pierre Graber.

CONSIDERATION OF DRAFT PROTGCOL I (CEDH/1) (continued)

Article 1 - Scope of the nresent Protocol (CDDH/1, CDDE/I/5 and Add.l and 2,
CDDH/1/11 and Add.l to 3, CDDH/I/12 and Add.l and Corr.l, CDDH/I/13,
CDDH/I/L1 and Add.1, CDDH/I/42 (continued)

2. Mr. ABI-SAAB (Arab Republic of Egypt) said that he wished to revert
to certain criticisms which had been directed at amendment CDDH/I/ll and
Add.l to 3. First, it had been said that the Conference was not necessa-
rily obliged to take into account the political decisions adopted by the
United Nations. That was an indefensible »osition, because international
law constituted an indissoluble body of comrlementary rules. The United
Nations had been seeking to develop humanitarian law since 1963, and it
had referred to the Geneva Conventi as of 1949, in a large number of
resolutions, which had beén adonted - often by a large majority - by the
very delegations which were attending the Dislomatic Conference, for the
specific purpose of pointing out the direction of their development. No
separation could therefore be made between the decisions of the United
Nations and the worl: of the Conference.

3. Secondly, it had been said that the proposal in document CDDH/I/11

and Add.l1 to 3 envisaged only particular cases; but that was true of inter-
national law as a whole, and the Geneva Conventions in particular, which
had gradually been built up on the basis of specific situations revealed

in international w»ractice.

L, Gther critics had said that the proposal referred only to vague
concepts which it would be difficult to translate into legal criteria;

they had particularly criticized the terms ‘‘pcoples” and "right of self-
determination'. It was true that the concept of ‘‘npeoples’ still had to

be more precisely defined in legal terms; although that task was difficult,
it was not impossible, and should not be used to disguise the essential
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point, that of finding a legal solution of a very real problem which was
causing great suffering. lioreover, amendment CDD:E/I/11 and Add.l to 3
referred to the Declaration on Princinles of International Law concerning
Friendly Relations and Co-oneration among States in accordance with the
Charter of the United Nations (General Assembly resolution 2625 (XXV)),
which provided an 'adequate basis for determining, in a given situation,

whether the right of neonles to self-determination was apnlicable. It
did not matter whether the ‘right of peonles to self-dctermination’ was
called a “right’ or a ‘mrincizle’’; what counted was that it was part of

contemnorary international law.

5. The Declaration in question already provided valuable guidance
concerning the snhere of anpplication of the right or »nrinciple, even though
there was still room for improvement. Delegations which were afraid that
the principle would apnly to all States where there was a variety of races,
languages or recligions need not be alarmed: according to the Declaration,
it annlied only in cases where such grounds were used as a basis for
systematic discrimination.

6. Amendment CDDH/I/11 and Add.l to 3 doubtless still contained some
imprecisions, but no more than other texts of the same nature: unfortu-
nately, international law always allowed for a wide margin of interpre-
tation, which could always be abused in cases of bad faith. That was an
unavoidable deficiency which must be mitigated, as fer as nossible, by
satisfactory guarantees of implementation and by reducing the margin of
divergent interpretations as far as possible. That was exactly the nurpose
of the proéposed amendment, since the majority of States considered that the
armed conflicts in guestion were of an international nature), while a
minority rejected that view. '

7o Some delegations had said that the national liberation movements would
be unable to appnly the provisions of the Conventions and the draft Protocol
because the conditions of their struggle were different in practice from
those of international conflicts. That was a false distinction: the
material ccnditions of national liberation struggles were similar to those
of resistance movements against foreign occupation, which were specifically
mentioned in the Conventions and were classified as international conflicts;
it had not been considered that the special conditions of the struggles of
such movements would prevent them from aoplying the Conventions.

8, .- Other delegations had criticized the pronosal on the ground that it
confused the jus ad bellum with the jus in bello. That would be true if

it sought to give preferential treatment to one of the parties to a conflict.
Yet it was the existing system that gave preferential treatment to one of
the parties, by refusing protection to the national liberation movements;

on the contrary, according to amendgent CDDH/I/11 and Add.l to 3, humane
treatment should be afforded equally to both parties.

9. The sponsors of the proposal had also becn accused of trying to
introduce national liberation struggles into Protocol I with a view to
"burying' Protocol II. Nothing of the %ind: the victims of the situations
referred to in Protocol II must unqguestionably be protected on the same basis
as others. ©On the contrary, thosc who onposed the amendment opposed also
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Protocol II. Similarly, the sponsors of amendment CDDY/I/11 and Add.l to
2 yere not opposed to the adoption of amendment CDDH/I/12 and Add.l and
Corr.l, but tie latter in no way solved the problem they had wished to
tacikle in their own propnosal.

16. Although the criticisms levelled at amendment CDDH/I/11 and Add.l
to 3 were unfounded, its svonsors were not opposed to any suggestions
which would improve the existing text.

11. Mr. ANGONI (Albania) said that the national liberation struggles
waged by oppressed peoples were legitimate and renresented the only
certain road towards freedom and independence. That should be expressly
stated in Protocol I because freedom fighters, who were subjected to
savage repression by the imperialist Powers, had the right to effective
nrotection. TFhose who waged an unjust war against those combatants should
bear the responsibility for their crimes; as the renresentatives of the
Democratic Renublic of Viet-Nam and the Provisional Revolutionary Govern-
ment of the Republic of South Viet-Nam, the terrorist methods used by the
" imnerialists, colonialists and racists against the civil nopulations must

be condemned.

12, The Albanian Government and -eonle supnorted struggles for national
liberation and social nrogress and condemned the crimes of the imwnerialist
Powers and the new Soviet imverialists who advocated ‘nmeaceful co-existencel
between the onnressed and the oprressors.

13. HMr. RECFETHJIA!. (Urainian Soviet Socialist %cnublic) said that he was
in favour of any »nronosal which tended to widen the scove of article 2
common to the four Geneva Conventions. It wag nerfectly clear that
conflictsz involving a colonizal or racist Power on the one side and a
neonle fighting for its indercndence on the other were international
conflicts, the Charter of the lnited Nationc and many of its resolutions
recognized the legality nf wars of liberation. The struggling neoples

were subjects of international public law, whether or not they had been
recognized. A »nrovision maiking national liberation struggles subject to
Protocol I would be entirely in accordance wit modern international law,
marticularly since they had been the most common form of conflict in recent

times. In those conditions, it waz impossible seriously to assert that
the adoption of such an amendment would destroy the legal basic of the
Conventions.

14. lMoreover, how cculd it be said that the Conventions and Frotocols
entailed obligetions which were too onerous for tie national liberation
movements, when thnc latter themselves declarcd that they were rezady to
assume those obligations? All those arguments carried very little weight
and were based on outmodeéd ideas. “The Uursinian delegation would be in
favour of merging amendments CuDR¥/I/5 and Add.l and 2 and CDDLH/I/11 and
Add.1 to 2. '

15. Mr. MONTEIRGC (Mozambigue Liberation Front - FRELIMO) said that the
central questfgg_bf the debate was whether the national liberation
movements should be covercd by Protocol I (International conflicts) or

by Protocol II (non-international conflicts). It chould be borne in mind
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that from thc¢ legal point of view those struggles Had already bcen
classified as international in other bodies and, quite recently, by the
General Asscecmbly of <he United Nations in resolution 3103 (XXVIII);
moreover, the national liberation movementz had a clearly-defined status
vis-d-vis a number of international and intergovernmental organizations
and .collaborated with them. - %he question was therefore one of harmonizing
humanitarian law with tne international law of which it formed a part.

16. That interprectation was, indecd, a matter of simple logic: unless
it was claimed that the members of FRELIMO were Portuguese, it had to be
recognized that the struggle they were waging was international.

17. What would be the pnractical consequences of the anplication of draft
Protocol 1? An examination of the 1949 Conventions showed that some of
their provisions had ncver been observed because they were incomplete or
imprecise.- It was therefore essential to determine clearly the nature of
wars of liberation. Attempts had been made in the nast to get round the
law by describing such confrontations as ‘operations for the maintenance
of order’ and so forth. At the vwresent time, Portugal wes trying to
"africenize” the war - as the Viet-Nam war had been 'vietnamized! - in
order to create the illusion of an internal strucgle between two factions.,

18. It had been said that only States were canable of anplying the
Conventions: at earlier meetings, he had already given snecific examples
of the application of the Conventions by the national liberation movements.
The essential requirement, indceé, was not the technical apparatus or the
material means, but the will to ann»nly the princinles of humanitarian law
and the political outlook of the parties. Cases were lknown where States
had departed from the established rules far more grossly than the libe-
ration movements. If the rules had to bc adanted, that might be due to’
the special conditions of guerrilla warfare and not to the fact that the
parties were or were not States.

19. Some States had taizen the view that the scale of the hostilities

did not justify the struggles in question being covered by Protocol I.
Portugal h2d always tried to minimize the scale of the war, but recent
events had revealed its true extent to the world. It was not merely a
matter of minor skirmishes, but also of large-scale operations. In that
connexion, he suggested that information meetings might be organized
between the two sessions of the Conference, to enable delegations to
apnreciate the extent of the hostilities. But the fact had to be faced
that the end of wars of liberation was unfortunately still a long way off
and that those wars were bound to snread still further.

20. lir. LEEMANN (Denmark) said it was necessary, for legal and practical
reasons, to maintain the distinction between international and non-
international armed conflicts that was made in the Geneva Conventions.

21, The humanitarian rules apnlicable in conflictsz within a country's
borders should be laid down in a separate Protocol, as had been done in
draft Protocol II, and protection in such cases should be limited to the
humanitarian princinles embodicd in the Geneva Convention relative to the
Treatment of Prisoners of War of August 12, 1949, and in other inter-
national humanitarian instruments which could in n»nractice be applied by
both partiez to the conflict.
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on. Any attempt to renlace the objective criteria of the ICKC draft for
defining international armed conflicts by suck subjective criteria as th
cause of the conflict or the mediaeval concent of just and unjust wars
would give rise to insurmountable problems ac to which cause or movement
was eligible for international status.

22, EHis delegation nreferred the original text of article 1 of draft
Protocol I, as drafted on the basis of oninion prevailing among the
Government Experts who had met in 1971 and 1272.

ol,, In view of the imrortance of article 1, the text finally adonted
should receive general sunrort; a more thorough study was therefore nceded
to try to reconcile orvocing =woints of view.

25, When United Nations General Ascsembly resolution 2163 (XXVIII) had

been adonted, it rad been generally recognized by its snonsors - and

stated in the last nreambular »aragra=ni - that the basic principles
proclaimed in the resolution should be without nrejudice to their
elaboration in future within the framewor% of the develoument of inter-
national law a»nplying to the »nrotection of human rights in armed conflicts.

926, The Conference would certainly not be abiding by resolution
3103 (XXVIII) if it voted on article 1 before tnowing the outcome of
work on the most importent articles of the two Protocols.

27. For instance, the insertion in Protocol II of a provision prohibiting
the imposition of tke death renalty on capturcd combatants solely on
accouvnt of their warticisnation in hostilities, might “ave a consgiderable
impact on the wording of article 1 of both Frotocols. 1t would meet the
hunanitarian concern of liberation movemcnts fighting for self-
determination, because it world ensure for them the essential nrotection
accorded to prisoners of war.

28, In the view of his delegation, the Conference should not decide on
the scope of draft Protocol I before knowing what the substance of both
Protocols was to be; accordingly, tliec Committee should take no premature
decision on article 1. '

29. HMr. OGOLA (Uganda) said that colonialism was invasion par crcellence:
the colonial armies came from Zurone - they were not local forces. The
struggle waged by colonized neoples against the invaders therefore could
not be included among the situations envisageé in draft Protocol II.

30. Moreover, the international community, e¥oressing itself through the
United Nations, had recognized that colonized peoples had identities of
their own, different from that of the metropolitan =nower which had
colonized them, and that it was for the liberation movements of their own
region, not for the colonizing Power concerned, to express the aspirations
of such neoples. Those principles were reflected in United Hations General
Assembly resolution 151k (XV), which embodied the Declaration on the
Granting of Independence to Colonial Countries and Pconles, and in the
Declaration on Princinles of International Law concerning Friendly
Relations and Co-operation among States, in accordance with the Charter

of the United Nations.
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31. Mr. ARMALY (Falestine Liberation Organization - PLO) pointed out that
it had been the struggles of the peoples represented by liberation movements
which had brought to light the inadequacies of the 19495 Geneva Conventions
and the urgent need for adopting additional provisions to reaffirm and
develop humanitarian law.

32. The right of peoples to self-determination was now accepted, although
people were being denied the means of exercicing it. Out of sheer
desperation, the national liberation movements had taken to armed struggle
as the only means to open to them. If there were any neaceful means of
securing the rights of oonpressed peoples, the liberation movements would
not fail to use them.

33. With regard to amendment CDD}/I/12 and Add.l and Corr.l, the so-
called Martens clause might be useful in conflicts of an indeterminate
nature, but could not be applied to wars of national liberation, which
were specifically international in character.

-34. The argument that national liberation movements would be incapable of
carrying out certain humanitarian obligations was not borne out by the
facts. TFor instance, in the struggle that the Palestinian peopnle was
waging against Israel, such international bodies as the ICRC, Amnesty
International and even the Israel League for Civil and Human Rights, had
testified that Israel had committed many violations of humanitarian law,
whereas the Palestinian resistance had always collaborated with the ICRC,
in accordance with the Geneva Conventions, and inter alia, had returned
Israeli prisoners of war through the ICRC.

35. The Palestine Liberation Crganization unreservedly supported
amendments CDDH/I1/5 and Add.l1 and 2 and CDDH/I/11 and Add.l to 3 and
hoped that they would be combined in a single text.

36. Mr. TURPIN (Guinea-Bissau) asked the Chairman to exnress the gratitude
of the peonle of his country to the Norwegian Government and to the other
Nordic coun:.ries.

37. Those who argued that politics should not be injected into the debates
should bear in mind tkat law was of necessity influenced by politics and
that the debates themselves had clearly shown how concepts of inter-
national humanitarian law differed according to the cconomic and social
systems prevailing in various countries.

38. The legitimate and organized struggle of peoples who wished to regain
their national indevendence could not be regarded as an internal conflict,
since the adversaries were different peoples of different races from
different geographical backgrounds.

39. If one day the neople of Guinea-Bissau reached the stage where they
could extend the struggle to Portugal itself, would that conflict be
concidered as an internal conflict by those who currently regarded national
liberation struggles as international conflicts?
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LO. The fear that uprisings might be recognized as international conflicts
was unfounded, since there was a considerable difference between a struggle
for liberation from colonial and racist domination and insurrections in
states which enjoyed territorial integrity anhd had a central government
bearing resnonsibility for the country's common destiny.

L1. It has been alleged that the liberaticn movements were incapable of
assuming the obligations arising from the Geneva Conventions. Yet Portugal,
which was deemed canable of assuming such obligations, wes daily violating
those Conventions by using arms that caused unnecessary suffering to the
civilian ponulation, such as napalm, f{ragmentation bombs and defoliants,
whereas the liberation movements “ad returned Portuguese prisoners and

had always trcated ithem well, as the ICRC could testify.

L2, 'is delegation therefore unreservedly supvorted amendment CDDH/I/11
and Adé.l1 to 23 and wished to become a sponsor of that nrorosal.

o O

43, Fr. ®IRCA (Turkey), introducing his delegation's amendment (CDDE/I/L2),
said that Turikey could not fully subscribe to the otlzer amendments submitted,
although it wac not in princinle opnosed to extending the rules of inter-
national humanitarian law to national liberation struggles. It considered
that an international treaty should not contain references to texts which
did not have status either of a convention or of a codification of generally
the cass of resolutions of the United

accented customary rules. That was
texts as the Declaration on Principnles

Hations General Assembly and of =zuch
of International Law concerning Friendly Xelations and Co-omeration among
States in accordance with tiie Charter of the United Nations: reference to
those texts in Protocol I might give rise to erroneous intermretations of
their nature. Cn the other hand, h2is delegation could accept a reference
to the princinle of self-determination as it was set fortk in the United
Nationc Charter. The wording of the article must not be onen te divergent
internretations of the definition of the armed conflicts to which it would
why hic delegztion had nronosed the objective criterion

anply. That wag 3
of recognition of the national liberaticn movements by the regional inter-
governamental oréanizations concerned. There was no other way of avoiding
wrong inter»wretations of an untoward nature which would constitute inter-

ference in the internal arffairgs of Statez,

Lk, Mr, CLARY (Nigeria), introducing amendment CoLH/1/41 and Add.l on
behalf of its . smonsors, yointed out that it was the result of negotiations
between the delegations which had submitted amendments CDDE/I/5 and Add.l
and 2, CDDH/I/11 and Add.l to 3 and CDDE/I/13. Bangladesh, Bulgaria,
Indonesia, liongolia, iiomania and Ori Lan<a should be added to the list of
countries sponsoring the new amendment.

L5, The arguments on wihich th amandment was based were those that had
been involked with regard to tlc oarlier amendments. In that connexion,
operative paragranhs 2 and L& of resolutien 3103 (XAVIII), adopted by the
General Acsembly on the renort of the Sixth Committee, were of cutstanding
new amendment reiterated some of the actual
terms used by the jurists of the Sixth Committec, such az “peoples’,
colonial and alien domination’ and "racist régimes’. Self-determination
Charter, and its

importance. lioreover, the

P

was one of the basic nrinciples of the United Nations
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interpretation could not lead to any confusion. All such terms had now
been incorporated in international legal terminology. The position of
peoples engaged in liberation struggles was similar to that of people
living in occupied territory, which was referred to in article 2 common

to the four Geneva Conventions. WVhat was needed now was to cover a
situation that had not been foreseen by the authors of the 194G Conventions.

46, HMr. JOENSON (Togo) suggested that the words "incarné dans” be
replaced by the words fconsacré dans' in the French text of document
CDDH/I/L1.

L7. Mr. GRAEFRATH (German Democratic Republic), speaking on behalf of
the sponsors of amendment CDDH/I/5 and Add.l -and 2, said that the
delegations in question were withdrawing their proposal since they were
all now sponsors of amendment CDDH/I/41 and Add.l, which fully reflected
the ideas embodied in the earlier text.

48. 1lir, NAMON (Ghana) observed that all the delegations that had submitted
amendments were seeking to extend the scope of the Protocol so as to cover
national liberation struggles which did not fall within the »nurview of the
1949 Conventions. In order to reconcile different opinions, it was
important to supplement article 1 of Protocol I with provisions which
would be simple and easy to interpret. Those requirements would be met

by amendment CDDH/I/L1 and Add.l, of which his delegation was a sponsor.
The article under consideration was very important, since the future.
application of the two Protocols depended upon it.

49. Mr. NODA (Japan) pointed out that under the system established in
1949, the Geneva Conventions applied to situations defined in article 2
common to those instruments, namely to all armed conflicts which might
arise between the High Contracting Parties as well as to cases of partial
or total occupation of the territory of a High Contracting Party. On the
other hand, only article 3 applied to armed conflicts arising on the
territory of one of the High Contracting Parties. The Conference was
seeking to develop humanitarian law by means of a first Protocol designed
to cover international conflicts and of a second concerned with non-
international conflicts. Any attempt to apnly the 1945 Conventions as

a whole to armed conflicts in which entities other than States were
participating would tend to destroy the established system and would lead
to practical difficulties. Moreover, there could be no question of allowing
entities other than States to apply only certain provisions, since the
articles were all closely linked: for instance, the provisions relating

to the periods of application of the Conventions and to the functions of

a Protecting Power and its substitute; and if article 4 of the Geneva
Convention relative to the Treatment of Prisoners of War of August 12, 1949,
was to be cited as an extreme case, the Convention as a whole could not be
implemented should that single article not be applied. His delegation
therefore considered that the question of non-international armed conflicts
should be dealt with in Protocol II and could support none of the proposals
except amendment CDDH/I/12 and Add.l and Corr.l.
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50, HMr. GLORIA (Philipnines) emvhasized the need to develon international
humanitarian law, taking into account the changez that had occurred in the
political structure of societies. The system established under the Geneva
Eonventions was indeed out of date and could not be apnlied to local
conflicts, which had assumed very wide dimensions in modern times. Wars
of liberation could certainly no longer be ignored by law. Under

article 41 of draft Protocol I, the armed forces of resistance movements
were included in the concent of armed forces, and article 42 defined a new
category of prisoners of war, namely the members of organized resistance
movements who had fallen into the hands of the enemy, and the ICRC had
suggested that a third paragrapl: should be added to the article. Several
amendments had been submitted to article 1 and delegations should be given
time to study them carefully before taking a decision on that provision.
Moreover, the amendments had to be read together with the preamble to
Protocol I, which was the last item on thie Committee's agenda. It would
therefore be better for the Committee to concentrate on the articles which
seemed least controversial.

The meeting rose at 6 n.m.
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SUNIFARY RECCRD OF THE SIXTH MEETING

held on Friday, 15 liarch 1974, at 1C.40 a.m..
Chairman: ir. TAIBRO (Norway)

CONSIDERATION CF DRAFT PROTOCOL I (CBDH/1) (continued)

Article 1 - Scove of the nresent Protocol (CDDii/1, CDDE/I/11 ané Add.l to 7,
CDDH/I/12 and Add.l and Corr.l, CDDH/I/17, CDDE/I/41 and Add.l to 7,
CDDH/1/42) (continued)

1. The CHAILMAN invited the Committee to continue the‘discugwlon of the
proposal to-ad@ a second paragranh to article 1 of draft Protocol I

(CDPH/1/41 and Add.1 to 7).

a. Mr. RATTANSEY (United Republic of Tanzania) said that he had noted

with interest that certain cdelegations considered that the »nrovisions of
draft Protocol I could not be annlied to national liberation movements,

on the grounds that the Geneva Conventions of 1242 could be apnlied only

to international armed conflicts and that such a state of war could exist
only between States. They also claimed that those movements, being merely
organizations and not States, could not be parties to Protocol 1, and should
be covered by the special provisions on non-international armed conflicts in
draft Protocol {I. That Adifference of view was fundamental and was based

on a totally different internretation of customary international law. Such
law was based on the nronouncements of universally accepted bodies established
by the international community. Since the Second Yorld War international
law hacd been created by events such as the endorsement by the United Nations
of the Niirnberg principles{General Assembly resolution 95 (I)) and the
acceptance of the Charter of the United Nations, whick had formed a new

body of international law on the ruestion of colonial, racist and alien
domination culminating in the Declaration on the Princinles of Inter-
natlonal Law concerning Friendly %“elations and Co-operation among 3tates

in acqordance with the Charter of the United Nations (General Assembly
resolution 2625 (X4V)). It was surely impossible to cay that the

decisions taken at Nirnberg were political and that the trials had had

no basis in public international law. Similarly, »ublic international
decisions on -the wars of liberation were not political decisionsz but

formed part of international law, and the liberation movements had been
given a status alin to sovereignty. His delegation fully supnorted amend-
ment CDDH/I/41 and Add.l to 7 because wars of liberation were in a special
category from the point of view of international law and should rightfully
be covered by draft Protocol I. Tfhe technicalities so ably recited by the
United Hingdom representative at thc fourth meeting could not nrevent the
forward march of substantive international law. In modern times there could
be no international conflicts without the intervention of the United Nation=
and international public opinion. Portuguese colonialism and racism and theo
racist régimes in southern Afrlca must cease, and neonles who were not
fettered by selfisk economic interests must establish legal precedents in
order to cnsure world ncace,
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3. . Mr. MTAMBANENGUE (Zimbabwe African National Union - ZANU), supporting
amendment CDDY/I/L1 and Add.l to 7 to article 1 of draft Protocol I, said
that he could not agree if introduced it would violate the s»nirit of the
Geneva Conventions of 1949 and onen the way to a revision of those
Conventions.

L, As stated by the ICRC in the commentary on article 1 of draft
Protocol I {CDDE/3), the Protocol sought to supplement the Geneva
Conventions of 1949 where the lessons drawn from contemporary armed
conflicts showed that the Conventions had pnroved to be inadequate before
the requirements of humanity. Paragraphs (2) and (6) of article LA of
the third Geneva Convention of 1949, relative to the Treatment of
Prisoners of Var, contained special provisions covering members of
militias, volunteer corss and organized resistance movements, and
consequently such bodies were already a feature of contemporary armed
conflicts. Had the Geneva Conventions becn adopted at an earlier period
such special »rovisions would nerhans not have been included. The
arguments to the effect that the introduction of the amendment to
article 1 would violate the Conventions did not stand up to close
examination; their purpose was merely to prevent the Conference from
adopting the necessary supplementary provisions to meet the requirements
of humanity based on lessons drawn from contemporary armed conflicts,
such as those in Viet-Nam, Guinea-Bissau, Angola, lozambique, southern
Africa and Zimbabwe.

5. The leader of the minority régime in Rhodesia, Mr. Ian S5mith, had
stated on 5 March 19?4 that the prospect of a conventional war situation
in southern Africa was unlikely but that it would be stupid to rule it
cut for all time. HMr. Smith had added that if that situation develoned,
it could not be left simnly to southern Africa alonc because it would
amount 1o a confrontation between the communists on the one side and the
free world on the other.

6. Certain representatives had hinted that if the Protocols contained
special provisions on armed cornflicts in colonizl countries, under which
colonial and racist régimes would be required to behave humanely towards
those who were fighting those régimes, the Protocols would not meet with
universeal accentance. It was obvious that in the absence of legally
enforceable provisions in the Conventions that would ensure that they
were respected in a2l1l1 circumstances, the only thing that would nmake
parties to a conflict respect the Conventions would be the knowledge that
whatever acts were committed by one party could be committed by the other.
The liberation movements could take prisoners, they could attack enemy
civilians, they could take hostages and they could threaten to give no
quarter.

7. What those who opposed amendment CDDH/I/41 and Add.l to 7 were trying
to do was to give preferential treatment to the colonialist, racist and
imnerialist régimes. As the renresentative of Uganda had stated at an
earlier meeting, those régimes could not claim members of the liberation
movements as their subjects merely because they had occupied their countries
for so long. ©“he fact that such régimes had found their harsh laws
incapabie of subcduing the indigenous inhabitants of the countries they
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occupied revealed the true state of affairs. The truth was that the
United Klngdom, the United States of America and others did not wish to
.offend South Africa, Portugal and Israel, who were their agents in the
p-rpetual exploitation of colonial peoples.

a, Mr. BARRO (Senegal) said that it was necessary to reflect on the
consequences of adopting solutions that merely ratified a state of affairs
which had lauted too long and would soon disanpear, namely colonial and
racial domination and exrloitation, which was the cause of the dramatic

events which daily shocked the conscience of mankind,

9. The protection of civilians from the horrors of war was not simply a

matter of humanitarianism; it was amatter of justice. Article 2 of the
Charter of the United Nations ruled out the use of force as a means of
settling international disputes; that was a contractual obligation for all
the signatories of the Charter and it was, indeed, also binding on non-
Member States, taking precedence over all obligations under other inter-
national agreements. That the term “international disputes® in Article 2
of the Charter referred not merely to disputes between lMember States was,
moreover, clear from Article 33, naragraph 1 of which referred not to
"States” or "Membérs', but to the 'parties” to disputes.

10. The simple fact that the United Nations had adopted resolution

1514 (XV) containing the Declaration on the Granting of Independence to
Colonial Countries and Peonles and had set up a Special Committee to
sunervise its implementation, was sufficient to establish the inter-
national character of the fighting which resulted from the refusal of

the colonial Powers to 1mp1ement that Declaration and from their resort

to force in response to the will of the people to regain their sovereignty.
ro deny the international character of armed confli-ts was to trample on
the most sacred rights of the peoples who were fighting. ‘

11. It was the feeling of injustice so engendered which was mainly
responsible for what was described ac "international terrorism". When
thousands of innocent peovple were daily being vlaughtered in many Darts
of the world, it was difficult for people to be shocked at the few dozen
innocent victims of the hijacking or sabotage of airliners. Without
justice, humanitarian law was merely an empty word.

L?, International law must evolve and take account of new realities. The
1ational liberation movements constituted a new category of subjects of
international law; they had proved their capacity to assume obligations
and responsibilities and they could claim rights as renresentatives of
their peoples. Armea factions within States might also, of course, claim
~ights; but had such rights been defined? Would they be recognized? And

ould such factions assume re snon 1b111t1ee and obligations” In any event,
sufficient proof had not been given to Justlfy thelr inclusion as a new
‘ategory of subjects of international law. Thus, any nrovisions of

reaties which referred to them could only be invoked in respect of States;
thich meant that States confronted by such situations would be answerable
efore the other Contractlng Parties for any cruélties committed against
‘heir nationals. Any’ other course would be tantamount to international-
-zing the conflict, thus aUtomaticaliy bringing the insurgents within the
system of the Geneva Conventions. ‘
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13. The Senegalese delegation reaffirmed its support for amendment
CDDH/1/4l and Add.l to 7. It would also be glad if the scope of draft
Protocel II, on the protection of victims of non-international conflicts,
could be explained.

14, Mr. BIDI (Pan-Africanist Congress - PAC) said that by far the most
important issue in relation to article 1 was that of national liberation
wars. In that connexion a number of very pertinent gquestions had been
aslted; for example, vho was to cefine such concepts as '"peoples',
"national liberation wars"'”, '"mational liberation movements' or the

'right to self-determination'? The answer was that they would be defined
in the same way as definitions had been arrived at in the case of the 1949
Geneva Conventions and the carlier Conventions. In other words, the work
would be done by legal exverts and dinlomatists. When they had done sgo,
national liberation wars would have been definitively identified as inter-
naticnal conflicts. For that was what they certainly were, regardless of
their degree of intensity. The Africans of Mozambique, Angola and Guinea-
Bissau were nations, and totally different nations from the Portuguese
nation, not Yvarts’” of it. The same applied to the inhabitants of all

the islands which surrounded the African continent and were under foreign
domination, to the African inhabitants of South Africa, Rhodesia and
Namibia and to the Palestinians. The separate and independent national
existence of the peoples subject to foreign domination was recognized by
the entire international community, except of course by the alien groups
which exercised authority over them.

15. It had been suggested that the problem of national liberation wars
was merely a temporary one. That might be true if it referred to the
struggles actually talzing pnlace, for the peoples would certainly win their
battles and attain statehood. But no one could assert that there would be
no more such wars in the future. Peoples which had not yet begun their
struggle for liberation and independence would certainly decide to do so
during the coming century. Their struggles would equally be of an inter-
national nature and those engaged in them would benefit from the decisions
to be adopted by the nresent Conference. Thus, the fear that the relevant
laws would shortly have to be redrafted was quite unjustified and could
only be a pretext for delaying the Conference's intention of providing the
maximum protection for human lives in times of violence.

16. For the first time in history, representatives of the whole third
world were attending a diplomatic conference on internatiomal humenitarian
law. Nobody could seriously imagine that those representatives had come
to Geneva with the sole intention of destroying the fabric and foundations
of that law, from which they stood to gain more than anyone. None of the
arguments against amendment CDDE/I/41 and Add.l to 7 had done anything to
show the necessity of continuing to exclude wars of independence from the
category of international conflicts.

17. With regard to amendment CDDHE/I/12 and Add.l and Corr.l, the recent
massacre at Wiriyamu in Mozambique and other atrocities committed by the
Portuguese in Angola and Guinea-3issau or by the Pretoria régime in
Namibia and elsewhere, as also tie whole history of the wars in South-
East Asia, indicated that the vrovisions of article 3, common to the four
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Geneva Conventions of 1249 or of draft Protocol II were quite inadeguate
to meet the situation. Something much more.than pious exhortations was
required if international humanitarian law was to be genuinely reaffirmed

and_developed.

15. Mrs. HELLER_(Mexico) welcomed amendment CDDH/I/L1 and Add.l to 7,
for hs;fdelegation had been among the first to suggest that the caommon
elements in documents CDDH/I/5 and Add.l an¢ 2, CDDH/I/11 and Add.l to
and CDDH/I/13 should be n»nresented in a ringle consolidated .text. From
the ﬁositive efforts which had been made to arrive.at an accentable

. formula consonant with the aims of the Conference, there had cemerged new
or comnlementary elementsz which ought to be taken into account in the
oreparation of a final document.

()

19,  Mr. NOTUE (African Ittional Congresgs - ANC), sunporting the  amendment
prooosed to article 1 (COUH/I/L]l and Add.l to 7), said that since.1946,
when the issue of raciom had first becn ralsod in the United Natlong in
connexion with neople of ndlan ,origin in South Africa,, certain countrlos
‘had always argued that racial dlscrlmlnatloﬂ was a domestic problem. In
1952, however, when the item entitled "Question of race-conflict in South
Africa resulting from the nolicies of anarthelc of the Government of the
Union of South Africa” had been discussed in the Unlted Natlon General
Assembly and resolution 616 (VII) nhad been adonted, it had been .recognized
that anartheid nolicies were a thrcat to internationel neace and a viola-

tion of fundamental human rigshts.

20, DeScfibinm‘t he injustices of the nolicies of Oﬁj&ﬂ%lonlou and
colonlallst régimes in southern Africa, he stressed that,lt,wau no longer
00051b1e to regard the struggle of national liberation movements as_aﬁ
internal affair of certain States and urged most strongly that such
conflicts should be recognized as .inteornational in character.

"

21, Hr. HALSAR (India) said “that many delegationeg, including his own,
were agreed on the worincinle-that the struggle of national liberation

movements should clearly come within thie frameworl: of internaticnal armed
conflicts: and consequently within the scone of draft'Protocpl I. = '
considered that the formulation ret forth in document CDDE/i/Ll and Add.l
to 7 could apnropriately be incornora ted in article 1 of draft Protocol I.

22. It scemed to him that the rescrvations a¥,ressed by some delegations
regarding the princinle underlying the amendment and its possible conse-,
quences did net amount to objections to the princinle but rather reflectced
concern about the conscquenf changes that it would involve for the draft
Protocol. As several amendments had been submi tted, he suggested that the
Committee might move.on to article 2, allowing time for informal consult-
ations on article 1.

23. DMr. CBRADOQVIC (Yugoslavia) welcomed the amendment submitted in document
CDDY/1/Lk1 and Add.l to 7, which combined the amendments in documents
CODH/I/5 and Add.l and 2, CDODH/I/11 and Add.l to I and CDDH/I/13 and drew
attention to the most typical cases of armed conflicts in the struggle of
neonles for self-determinazion, which his Government held to be inter-~
national conflicts. He did not agree that the insertien of a text of that
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kind in Protocol I would lead to the introduction of a concept of discrimin-
ation between the parties engaged in such conflicts and he fully supported
the views expressed at the fourth meeting by the Norwegian representative

on the subject. He agreed with the Algerian representative {(third meceting)
that the Committee should make further efforts to find a solution acceptable

to all.

24, VWhile he appreciated the value of paragraphs 1 and 3 of amendment
CDDH/1/12 and Add.l and Corr.l, he felt that paragraph 2 was incomplete

and therefore unsatisfactory. e stressed that, whatever the exact wording,
the besic idea underlying the Committee's amendments must be incorporatcd

in article 1.

25. Mr., XNITEL (Austria) said that, although the struggle of veoples for
self-determination did not come within the existing field of application

of the four Geneva Conventions of 1949 as defined in article 2, the function
of the present Conference was not only to reaffirm but also to develop the
existing law. It had been almost unanimously requested in the United Nations
that peoples fighting for self-determination should be given protection
similar to that provided for in the four Geneva Conventions. To find a
solution to the problem was not easy, since two different concepts had
appeared in the discussions. In the general interests of alleviating

human suffering, however, such divisions should be avoided and a compromise

solution found.

26. In his view, there was no basic contradiction between the proposals

in documents CDDYI/11 and Add.l to 3. and CDDH/I/12 and Add.l and Corr.l

and he did not agree that paragraph 2 of the latter failed to bring out

fully the supnlementary character of the two draft Protocols. His delegation
intended to submit a formal proposal for the inclusion of a general provision
under part VI of Protocol I concerning the relationship between that

Protocol and previous existing humanitarian law.

27. Mr. Antoine MARTIN (International Committee of the Red Cross) said

that the general provisions of draft Protocol I, which had been drawn up
by the ICRC with the active assistance of a large number of experts, must
be analysed in the context of the four 1949 Geneva Conventions which that
Protocol was meant to supplement - and of all the substantive provisions

of the Protocol.

28. In accordance with the wish expressed by the vast majority of the
Government Experts consulted, the ICRC had premared the draft Protocol as
an additional instrument to the 1949 Conventions. The existing text of
article 1 stipulated that the Protocol "supplemented’ those Conventions;
some experts would have preferred to say that it ‘reaffirmed and sunple-
mented” them, in order to make it clear that no revision was envisaged.
The whole structure of the Protocol had been built up by the ICRC on the
basis of that supplementary character: if it was abandoned, the structure
of that instrument would have to be completely revised and cven the title
would have to be amended. In view of the "additional” nature of the
Protocol, the majority of the participants at the Conference of Government
Experts had not thought it necessary to reaffirm some of the general
princinles common to the Conventions, and in particular their common
article 1.
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Since the 1949 Conventions did not include a real preamble, the clause
known as the ‘Martens clause’ which appeared in the preamble to YThe Hague
Convention No. IV of 19C7 concerning the Laws and Customs of ‘Jar on Land,
had been introduced into the article on denunciation common to the four
Geneva Conventions. But the Preamble, as the Commentary to the draft
Protocols (CDD#/3, nage 10G) hed indicated,was where that nrovision
iwould have been the most anpronriately placed.” Some recent treaties

such as the 1961 Vienna Convention on Dinlomatic Relationsl/and the 1569
Vienna Convention on the Law of freaties?/ had introduced such a clause
into ‘their Preambles. That was why the ICRC, pursuant to the opinion of
some experts, had placed that clause in the Preamble to the draft Protocol.

29.

3C. The discussion revealed the fundamental imvortance of the question of
armecd struggles for self-determination. The ICRC welcomed the large number:s
of particivants in the Conference and the fact that some of those concerned
who had not talken part in earlier »roceedings would be able to mal-e their
voices heard. The study of such a fundamental »cint, which hhad merely been
touched upon at the Conference of Government Exmerts, must not be rushed:
there would be sufficient time to study it thoroughly and systematically
before the sccond session. The problem was certainly complex from the
standpeint of the legal subtleties involved, and many questions seemed to
require further study, but it would surely be nossible to find a solution
to all the difficulties. Such a study was all the more essential in view
of the need to preserve the universality of the Geneva Conventions and to
adopt »rovisions that would be accented by the greatest possible number of
parties. If a worlking groun were to be set un to consider the problem, the
ICRC would be hapny to nlace its expertise at the disnosal of that groupn.

31. The CiHAIINAN said that there were four amendments to article 1 of draft
Protocol I still before the Committee - those in documents CDDE/I/11 and
Add.1 to 3, CDDH/I/12 and Add.l and Corr.l, CDDH/I/41 and Add.l to 7, and
CDDH/I/L2. He »nroposed that an anpropriate number of the.sponsors of thosc
amendments should consult unofficially with a view to »nroducing, if nossible,
a single ajreed text.

32. Mr. CLARL (Nigeria) and Mr. SHAU (Palkistan) said that they wished to
be regarded as sponsors of amendment CDDH/I/L]l and Add.l to 7 and not of
that in document CODH/I/11 and Add.1 to 3.

33. Mr., LYSAGHT (Ireland) said that some representatives who were not
sponsors of any of the draft amendments might, w»nrecisely for that reason,
have a useful contribution ito make in working out a compromise text.

4. The CHAIRMAN sugaested that the sponsors themselves should decide who

was to compose the Working Group in cuestion. fhe renrescntative of
Ireland and others in a similar nosition would doubtless be welcomed.

It was so decided.

The meecting rosc at 12.25 p.m.

1/  United Hations »ublication, Sales No.: §2.X.1.

2/ United Nations publication, Sales No.: Z.7G.V.5.
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SUMMARY RECGRD OF THE GEVENTH MEETING

held on-Friday, 15 Marchk 1974, at 3.15 p.m.

Chairman: Mr . EAFBRO (Norway)

‘ORGANIZATION OF WORX

1. The CHAIRMAN suggested that the Committee should consider article 1
of draft Protocol II. ' Several delegations had already said that they
favoured that method of worikiing, but the delegation of India had expressed

a contrary opinion at an earlier meeting.

2. Mrs. BUJAKXD (International Committee of the Red Cross), supporting

the Chairman's suggestion, said that Committee III had already examined
articles 4? and 44 of Protocol I and article 24 of Protocol II, and was
considering articles 45 and 46 of Protocol I and articles 25 and 26 of
Protocol II. Committee III favoured the simultaneous consideration of

the two Protocols, and a large number of amendments both to Protocol I

and.-to Protocol II had been submitted. Besides, discussions in Committee III
had shown that it was urgent to determine the field of apnlication of
Protocol IT as defined in its article 1.

3. Mr. PARTSCE (Federal Republic of Germany) and Mr. MILLER (Canada)
supported the Chairman's suggestion. Determination of the field of
anplication of Protocol II was important te enable the Conference, and

especially Committee III, to progress in its wor'.

L, Mr. YAKOLEC#I (Poland) said that it would be better to begin consider-
ation of article 2 of Protocol 1I.

5. Mr. LONGVA (Norway) requested the closure of the list of speakers,
of whom there were eight.

5, Mr. MISHRA (India) pointed out that the discussion did not relate to
a procédural question and that all renresentatives who wished to speal
should be permitted to do so.

7. Mr. CLARK (MNigeria), Mr., ZAFERA (Madagascar), Mr. OGOLA (Uganda),

Mr. ABDINE (Syrian Arab Rewnublic), Mr. RATTANSEY (United Republic of
Tanzania), Mr. BARRO (Senegal), Mr. CALERO-RODRIGUES (Brazil). and

Mr, SHAE (Pakistan) considered that the Committee should consider

article 2 of Protocol I. The Committee had rightfully decided to study
the Protocols simultaneously, but by groups of articles. If that. decision
were not upheld a new one, adonted by a two-thirds majority in accordance
with rule 32 of the rules of nrocedure, would be necessary.

L On the other hand, the Committee should not begin the study of
Protocol II until the guestion of the scope of Protocol I had been settled.
After the study of that question by the Wor¥ing Grouv, and if it were
decided that wars of national liberation came within the field of
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application of Protocol I, the scope and the very existence of Protocol II
would be challenged by a certain number of delegations. It might therefore
be a waste of time to begin discussion of Protocol II.

9. Mr. de BREUCHER (Belgium) a:d Mr. UNITEL (Austria) supported the
Chairman's suggestion. '

10. Mr. HAKSAR (India) stated that his delegation had expressed reservations
when the Committee had decided to study the two Protocols concurrently,
chapter :by chapter. It was all the more difficult for him to agree that

the Committee should consider Protocol II as the question of the scope of
Protocol I was still undecided. Although Committee III had adopted a
different method of working, it had not done so without some strong
reservations.

11. . Mr. MBAYA (United Republic of Cameroon) expressed support for the
views of those who favoured consideration of article 2 of Protocol I, and
the hope that the Chairman would withdraw his suggestion.

12. Mr.:YOKO (Zaire) reiterated the warnings he had uttered in the general
debate against any attempt to turn aside discussions on essential questions,
The purpose of the Conference was not solely the reaffirmation of inter-
national humanitarian law, as the conservative elements cf the Conference
desired, but also its development. To broach an article of Protocol Il
would only cause delay. It was regrettable that certain delegations
attached an exaggerated importance to the Protocols. They were merely
working documents, were not binding and had been drafted from a point of
view which he deplored. S

13. The CHAIRMAN said that he was ready to withdraw his suggestion if the
remaining speakers on the list waived their right to speak. :

14, Mr. MILLER (Canada) said that most delegations seemed to wish to
continue the attempt to reach agreement on the question of which Protocol
should cover wars of liberation. Many wished the provisions of Protocol I
to be applicable to that category of armed conflict. The Canadian
delegation was convinced of the need to develop international humanitarian
law by devoting a separate instrument - Protocol 1I - to non-international
armed conflicts.

15. The CHAIRMAN said that if there were no objections, he would consider
that the Committee wished to begin consideration of article 2 of draft
Protocol I.

It was so agreed.

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued)

Article 2 - Definitions (CDDH/1, CDDH/I/20, CDDH/1/36 and Corr.l,
CDDK/1/38, CDDE/I/6Z)
Sub-naragraphs (a) and (b)

16. Mr. Antoine MARTIN (International Committee of the Red Cross),
introducing article 2 of draft Protocol I, said that that provision
required more detailed study. The ICRC had never considered the draft
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protocols as final. The United Nations General Assembly reccognized,
however, in resolution 3102 (XXVIII),that they provided an excellent
basis for discussion at the Dinlomatic tonference.

17. The terms defined in article 2 were general terms, to be found in
various parts of the Protocol. Other less general definitions were given
at the beginning of certain nartc wiilc yet others were given in the
comments on some articles.

12. Sub-paragraph (a) defined the term Conventions’, which meant the

four Geneva Conventions of August 12, 1945, relating to the Protection of
Jar Victims. That was in fact the title under which they had been publishec
in the United Nations ireaty Series and by which they were designated by thc
Sub-naragraph (b) merely listed the title of =each Convention.

depositary.

19, The CHAIRMAN invited delegations whicn had »nroposed amendments to sub-
naragraphs (a) and (b) of article 2 to introduce them.

20. Mr. CUITS (Australia), co-sponsor of the amendments in document
CODE/I/36 and Corr.l, said that the first amendment nronosed reversing
and combining sub-paragraphs (a) and (b); that am.ndment was no longer
applicable in view of the explanations given by thc representative of the
ICRC, and his delegation was willing to withdraw it.

21. Mr. MBAYA (United Republic of Cameroon) said that it was preferable to
xeep the text as it stood, for the sake of logic.

22, MNr. de BREUCI"ER (Belgium}, Mr. PRUGE (United States-of America) and
Mr. DRAPER (United ingdom) were in favour of withdrawing the amendment.

23. '"the CHAIRMAN said that the :apnorteur would record the debate in his
report and that the Drafting Committee would amend sub-paragraphs (a) and
(b) if it deemed it necessary. -

Sub-paragraph (¢)

2L. The CUAINMAN invited the represcntative of the ICRC to introduce sub-

paragranh (c) of article 2.

25. Mr, Antoine MARTIN (International Committee of the Red Cross) said
that to his knowledge sub-paragranh (c) had been the subject of only one
amendment (CDDH/I/36 and Corr.l), which proposed its deletion. :

26. e acknowledged that that sub-nparagranh was incomplete, in that it
ought to have specified the nationality of those persons and objects
entitled to protection, as had been mentioned at the XXIInd International
Conference of the Red Cross (paragraph 12 of CDDH/6 - report on the draft
Additional Protocols to the Geneva Conventions of August, 12, 1949).
However, in view of the difficulty of establishing a full list of the
categories of persons and objects nrotected by the four Geneva Convehtions
and by the Protocol, the ICRC had preferred to give a very general, though
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admittedly incomplete, définition, so as to show clearly that it was aware
of the problem; it being understood that the Conference would undertake to
make more specific provisions.

27. Replying to a question by the representative of the Soviet Union
concerning the scope of sub-paragravh (c), he explained that, as was
indicated in the comment on article 2 (CDDH/3, vage 7), the draft Protocol
in no way changed the provisions of the Conventions themselves, but merely
supplemented them. Consequently, the protection provided by the Protocol
applied to persons and objects covered by the Conventions, but was
extended to new categories of persons and objects.

28, The CHAIRMAN invited the sponsors of paragraph 2 of document
CDDH/1/36, proposing the deletion of article 2 (c), to introduce their
amendment.

29. Mr. DRAPER (United ¥Xingdom) said that he acknowledged the difficulty
of the task assigned to the ICRC, which had had to prepare in a relatively
short time a text including highly complex elements, and that he appre-
ciated the effort which had been made to work out definitions. However,
in view of the importance of the subsequent provisions of the Protocol
which referred to 'pnrotected persons’ and "protected objects', in
particular articles 11 and 74, it would be better to delete the over-
succinct definition given in article 2, and to define those two concepts
in the appropriate articles of substance.

30. Mr. de BREUCIER (Belgium) and Mr. PRUGH (United States of America),
as co-sponsors of the amendment, sunported the statement by the represent-
ative of the United Xingdom. '

31. Mr, MBAYA (United Republic of Cameroon) said that. there was no need
to prolong the discussion on which article would contain a definition of
protected persons and objects, which in his view was a minor point. The
essential point was the principle of protection. 1In the interests of
efficiency, he therefore approved the deletion of sub-paragraph (c) and
proposed that the Committee proceed with the discussion on article 2.

32, Mr. BIGAY (France) supported that provosal.

33. Mr. HAKSAR (India) said that as there was no ideal and complete
definition, he preferred sub-naragraovh (c) to be retained but amended
to mention only the Protocol and Conventions, without referring to any
specific part, section or article,

34, Mr, ULLRICH (Democratic Republic of Germany) pointed out an apparent
differencc in the Protocol between individual protection of nersons’
(article 74), and collective protection of civilian populations referred

to in part IV. Article 74 only provided for repression of grave breaches
committed against protected persons, which might imply that any breach
committed against a ponulation as a whole, for example a large-scale
bombardment, would not be considered as a grave breéach. As that was a
delicate problem, it would be advisable, in order to avoid ambiguity and

to work out a comprehensive definition, to postpone any decision on that
definition until article 74, which was of prime importance, had been approve
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35. Mr. GLORIA (Philippines) said that he considered sub-paragraph (c)
superfluous as ‘iprotected persons’ and ‘‘protected objects’ were defined
in several articles either pxplicitly or by means of examples., He there-
fore favoured the deletion of that sub-paragraph.

36. Mr. BARRC (Senegal) pointed out that,although the expression
inrotected nmersons'’ was used in some articles, it was not mentioned

i; others, and that if the venalties referred tc in article 74 were

to be applied in the event of breaches of the Protocol, the criteria
governing protection of the various categories of person or object should
be clearly specified. Too restrictive a definition should be avoided: it
could well become out of date in a few years as a result of changes which
might subsequently occur in the dangers arising from the development of
weapons and methods of fighting.

17. The CHAIRMAN asked the sponsors of the amendment proposing the
deletion of article 2 (c) whether they wished the Committee to decide

the question immediately, or whether they would agree to defer a

decision until the substance of the relevant articles had been considered.

33. Mr. DIAPER (United ylingdom), Mr. PRUGH (United States of America)

S e, . - R
and Mr. de BREUCHZER (Belgium) agreed to the deferment of the decision.

39. ‘the CHAIRMAN asized whether it was tho general oninion of the Commiti.c
that article 2 (c¢) should be considercd concomitantly with the relevant

onerative articles.

It was so agreed.

Sub-paragraphs {(d) and (e)

4O, Mr. Antoine MARTIN (International Committee of the Red Cross) stated
that sub-paragranhz (d) and {e) were closely lin¥ed with article 5 of
draft Frotocol I. At the XXIInd International Conference of the Red
Cross, the owinion had been voiced that the exnression “is nrenared to
carry out the functions , in sub-paragranh (d), was too subjective and
that the wording "“has given its agreement to carry out™, or ‘has agreed

Lo carry out’ was nreferable.

L1, Mr., de BREUCIER (Belgium) said that the object of nronosed amendment
CDDH/I/36 and Corr.l, so far as sub-paragraph (d) was concerned, was merely
the subgstitution of "has agreed' for “is prepared’, which was considered
too familiar, and, in the French version, of the words "aux termes des
Conventions et du présent Protocole” for “par les Conventions et nar le

présent Protocole’.

k2. Mr. QUSSBACH (Austria) informed the meeting that Austria, Finland,
Sweden, Switzerland and the United Xingdom had submitted an amendmentl,
for an editorial change to article 2 (d).

1/ The proposed amendment was later circulated as document CDDil/45.
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43, Mr., SHAH (Pakistan) suggested that consideration of article 2 (d) be
deferred until the Committec had dealt with article 5.

L, Mr. ABDINE (Syrian Arab Republic) stated that his delegation had
submitted an amendment to article 2 (d) (CDDH/I/67), proposing to replace
the word "State" by 'a person or an entity’, for a regional organization,
for example, should be able to act as a Protecting Power.

45, Mr. MILLER (Canada) said that a definition was hardly the proper
place to specify that the State called upoh to act as a Protecting Power
should be ready to carry out those functlons. that idea would be better
placed in article 5.

L6, Mr. Antoine MARTIN (International Committee of the Red Cross),
referring to the remark by the representative of the Syrian Arab Republic,
stated that Protecting Powers were a long-standing institution in inter-
national customary law relating to States: regional organizations were’
covered by the word "substitute” in article 2 (e).

L7. Mr. ZUSSBACE (Austria), Mr. XAKOLECXI (Poland) and Mr. MURILLO RUBIERA
(Spain) suggested that consideration of sub-paragranhs (d) and (e) of
article 2 be postponed until the Committee came to discuss article 5.

It was so agreed.

Proposed new sub-paragraphs (f) and (g) (CDDH/I/383)

L8. Mr. CALERO-RODRIGUES (Brazil) asked the Committee not to consider
his country's pronosed amendment (document CDDK/I/38) to add sub-
paragraphs (f) and (g) to article 2, until it had decided on the terms
of article 1 of draft Protocol I.

It was so agreed.

Proposed new article 2 bis (CDDL/I/20)

L9. Mr. SHALK (Pakistan) said that his delegation had introduced a
proposed amendment (document CDDH/I/2G) for the insertion of a new
article 2 bis in draft Protocol I. The first paragraph of the new
article repeated article 1 common to the four Geneva Conventions of
1949, Experience had shown that the obligation for the Parties to
respect and to ensure respect for the Conventions was by no means
always complied with: the draft Protocol should therefore reaffirm
that obligation. Paragraph 2 of the new article specified the means
of ensuring that the obligation would be fulfilled.

50. Mr. XKAYOLECKI (Poland) said that the amendment submitted by Pakistan
should be more nrecise, particularly with regard to the methods and
procedures of ensuring respect for the Conventions in all circumstances.

51. Mr. de la PRADELLE (lMonaco) said that he aupported the amendment
proposed by Pakistan.
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52, Mr. Antoine MARTIN (International Committee of the Red Cross) said
that proposals similar to those contained in the amendment submitted by
pakistan had been made at the Conference of Government Experts on the
Reaffirmation and Development of International Humanitarian Law Applicable
in Armed Conflicts in connexion with the intern»retation of article 1
common to- the Geneva Conventions. Some of the cxperts had considered
that article 1 could be interpreted as laying upon the Zigh Contracting
Parties as a whole the collective responsibility for respecting and
ensuring respect for the Conventions, while others inclined towards a
more restrictive interpretation, according to which the obligation
devolved unon each individual Eigh Contracting Party, without any
possibility for them as a body to ensure respect for the Conventions.
The Red Cross advocated the wider interoretation (collective responsi-
bility of the High Contracting Farties as a whole). Article 7 of the
draft Protocol was the result of lengthy debate on the question.

The meeting rose at 5.50 p.m.
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SUMMAKRY RECCRAD CF. T2ZE. EIG:TH MEETING
held on Monday, 1% March 1974, at 1C.15 a.m.

Chairman: Mr. [IAMBRO (Norway)

CONSIDERATION OF DRAFI PROTOCOL I (CDDH/1) (continued)

Proposed new article 2 bis (CDD¥/1/2C) (continued)

1. Mr. SHAH (Pakistan) said he wished to make a few more comments on
his delegation's amendment (CDDE/I1/2C).

2., The usefulness of that proposal could not be denied: if a Power.
failed to carry out its obligations, there should be provisions whereby
it could be made aware of its misdeeds and required to remedy them.

For example, if a Power failed to observe the »rovisions of articles 113
and 132 of the Third Geneva Convention of 1949, there was as yet no way

of inducing it to conform.

3, ‘Furthermore, the new article 2 bis »rovosed by his delegation was

in conformity with the spirit of the Conventions, since it restated

article 1 common to the four Conventions, and reflected the nurnose of
article 70 of draft Protocol I. lioreover, it would strengthen article 7
of that Protocol: indeed, *nis delegation would lixe the meetings

referred to in article 7 to consider not only the apnplication of Protocol I
but also that of the Conventions and nerhaps even to deal with individual
cases. Paxistan therefore believed that certain »nroblems could be dealt
with collectively at such meetings rather than on a bilateral basis, and
to that end it had submitted an amendment to article 7 (CDDH/I/29%) and

had proposed a new article 7 bis (CD2H/I/27) and a new article 7 ter.

L, One delegation scemed@ to fear that the Pakistan amendment (CDDHE/I/20)
might introduce the conce»t of reprisals, but that was not the case: there
was absolutely no question of teking measures against any party whatsoever.

5. Since the purpose of document CDDH/I/20 was to strengthen article 7,
he suggestecd that its consideration should be deferred until it could be
examined together with the proposals concerning that article (CDDH/I/22),
article 7 .bis (CDDH/I/27) and nroposed new article 7 ter (CDDH/I/25).

6. The CHAIAMAN said that,in the circumstances, the Committee might

proceed to consider article 2.

7. Mr. LIN Chia-sen (China) said that it would be useful to have a
recanitulation of the decisions taken with regard to article 2,

Article 2 - Definitions (CUDH/1; CDDi/I/26 and Corr.l, CODH/I/3 ¢,
CDDE/1/62) (continued) v
3. Mr. Antoine-HARTIN (International Committee of the hed Cross)

reminded the Committoe that there were no substantive objections to
(a) and (b) of article 2, which had been referred to

sub-paragranhs
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the Drafting Committee for final recording. It had been decided to resume
examination of sub-paragraph (c) when article 74 was considered. Sub-
paragraphs (d) and (e) would be considered together with article 5.

Article 3 -~ Beginning and end of application (CDDE/1l; CDDH/I/14)

9. Mr. Antoine MARTIN (International Committee of the Red Cross) said
that the article related only to the application of Protocel I and was not
meant to supplement the provisions of the 1949 Geneva Conventions regarding
the beginning and the end of their application (article 5 of the First and
Third Conventions, and article 6 of the Fourth Convention). At the Confer-
ence of Government Experts on the Reaffirmation and Development of Inter-
national Humanitarian Law Applicable in Armed Conflicts, held in 1972, the
ICRC had questioned the need for a snmecial provision on the subject in view
of the supplementary nature of the draft Protocols. The experts had
decided that a clause was required. While some of them considered that

a simple reference to the relevant nrovisions of the Conventions would
suffice, the majority had been in favour of entirely new rules, on-the
basis of which the ICRC had prepareé its draft of article 3.

10. With regard to paragraphs 1, 2 and 3, he referred the Committee to
the Commentary to the draft Protocol (CDDE/3) and nointed out that
Committee III was currently engaged in slightly amending the definition
of '"military operations” which appeared in the commentary to article 3,
paragraph 2. R :

11. It was stated in the Commentary that some experts had been in favour
of adding a paragravh &, but that the provosed paragraph had not been
included in article 3 because its subject matter was already covered by

article 65, paragraph 5.

12. DMr., VIEYTE (Uruguay) said that his delegation had already explained the
reasons for its amendment (CDDE/I/14) in the general debate. The ICRC text
of article ? did not take realities sufficiently into account. Experience
had shown that the protection of victims should be extended far beyond the
cessation of military hostilities. The amendment should therefore be

supported by all delegations.

13. Mr., MISHERA (India) said that hie delegation had submitted two amendments
to article 3, whicii had not yet been circulated.

14, The CHAIRMAN suggested that consideration of article 3 be deferred -
until all the amendments to it were available to the Committee.

It was so decided.

Article & - Legal status of the parties to the conflict (CDDH/I; CDDH/I/3L,
CDDH/I/L3) '

15. Mr. Antoire MARTIN (International Committee of the Red Cross),
introducing article 4, =said that its object was to ensure better the:
fulfilment of the humanitarian aims of the Conventions and of Protocol I.
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As in the case of the other artlcles, the ratio legls of article 4 was
given in the Commentary, which also indicated the agreements éxpressly

nrovided for in draft Protocol I.

16. The report on the study by the XXIInd International Conference of
the Red Cross of the draft Additional’ Drotocols ‘(CODE/6) "stdted ‘on page 7
it had been pronosed to delete the words ‘“or that of the territories

that
which they exercise authority”

over

my,

17. The general rule in article 4 was reaffirmed in article 5, paragraph &
of which related to the effects of des ionation and acceptance of Protecting
The majority of the experts consulted were

Powers and of their substitute.
but others considered it toc be superfluous.

in favour of that reaffirmation,

18. Wr. CUTSS (Australia), introducing his delegation's amendment
'(CDDh/I/BH) nroposing the addltlon of the words and territories’ to the
title of article %, said that it was only a drafting change. Article 4

was related both to the pnarties to the conflict and to thé territories
over which they exercised authority, whereas the title mentioned only the

parties to the conflict. The guestion could ‘be referred to the - Draftlng

Committee.

19. Mr. Antoine MARTIN (International Committee of the Red Cross),
replylng to a questlon by Mr. ABI-SAAB (Arab Republic of Egypt) said

- that the expression ‘or that of the territories over which they exercise
authorlty did not appear in the draft of article 4 prepared by the
Confe: ance of Government Zxnperts at its second seksion. Bearing in min?
recent events, the ICRC haéd considerec it desirable to add those words
in order to remove all doubts corcerning the humanitarian objectivés of
the Conventions and of the Protocol under consideration.

20. Pr. BOULANZINHGV (Union of Soviet Socialist RepubliCS) said that an
amendment to delete the expression in question was' being prepared. In
order to expedite the debate, it might be considered 'as an oral proposal.

21. Mr. LONGVA (Norway), introducing his delegation's amendment (CDDE/I/L2)
nroposing the addition of two new ﬂaragranh" to article ‘4 said that the

text should be considered in the light of améndment CDDH/I/11 and Add.1l
taring u»n & nosition on the legitimacy of
armed struggles: the nurnose of the nrobhosal was simnly to’ ehsure ‘the
anplication of humanitarian law to all armed conflicts’.' No subjective
criteria concerning the motives of armec¢ cohflicts should be introduced,

but guarantees should be nrov1ded that the victims of armed conflicts,
irrespective of the camp to whichi they belonged, should enjoy -aqual
protection. Such humanltarlan protection Should noty:however,'éncoﬁrage

any action which would dismember sovereign and indenendent States
in comnliance with the »nrincipnle of equal rights and

)

to 2. There was no question of

conducting themselves
self-determination of peonles.

22. The Norwegian roposal had been submitted because the proposed
amendments to article 1 had been referred to the Working Group to which
that text could also be referred. -
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23, Mr. CUTTS (Australia) pointed out that certain parts of the Norwegian
proposal were taken from a recent Advisory Opinion of the International
Court of Justice. That proposal might well prove extremely useful in the
Working Party's discussions of article 1. In particular, the first phrase
of the provosed new paragraph 3 might facilitate agreement on article 1. '
The Norwegian amendment should therefore be referred to the Working Party.

24, With regard to the Soviet oral proposal, the Committee could consider
it at the current meeting, but it would be desirable for the Soviet
delegation to explain the reasons why it had been submitted.

25. Mr. BOULANENZOV (Union of Soviet Socialist Republics) said that the
concluding phrase of thé ICRC text of article 4 would have the effect of
legalizing colonial possessions. Since that question was controversial
and since it would be futile to open a long discussion on Et, the best
course would be to delete the phrase in question.

26. -In his opinion the addition to the title of article 4 in the proposed
Australian amendment raised a question of substance and could not simply
be réferred to the Drafting Committee.

27. Mr. ENITBEL (Austria) said he thought that the Australian amendment
could be referred to the Drafting Committee. With regard to the Soviet
proposal, he was not sure that the nrinciple laid down in article 4 applied
only to the -territories that the Soviet delegation had in mind. It did not
seem advisable to refer the Norwegian amendment to the Working Groun,

which had already been given the heavy task of examining article 1. It
would be better for the Committee to consider the Norwegian proposal when
it received the Working Group's report. )

28, Mr. KHATTABI (Morocco) said that the last phrase of article %4 could
lead to confusion and could weaken article 2, paragraph 2, common to the
four Geneva Conventions, which referred to cases of nartial or total
occupation of the territory of a High Contracting Party, as well as
article 3, paragranh 3, of Protocol I, which related to the end of
application of that Protocol in occupied territory. If an occupying
Power saw fit to modify the legal status of all or part of the occupied
territory, it could try to avoid applying the Conventions or Protocol I
on the grounds that it was dealing with national territory. The last
phrase of article %4 also appeared in article 3 of Protocol II, but in
that context it applied to the parties to the conflict and not to the
Contracting Parties. He therefore supported the Soviet proposal.

29, Mr. KAXOLECZI (Poland) said that the Australian amendment affected
the substance of article 4, since it prejudged the wording of that
vrovision. It would be irrelevant if the Soviet proposal was accepted.
That projosal was Jjudicious, since the status of the territories in
question could not be settled by the Protocol. The Norwegian amendment,
on the other hand, should be referred to the Working Group.

30. Mr. de la PRADELLE (Monaco) sazid there was no need to postpone the
consideration of article 4, since that »nrovision raised a question of
principle on which the Committee could take a decision in principle without
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prejudice to the substance. The rule set out in article 4 alrcady appeared

in paragraph 3 of article 3 common to the four Geneva Conventions. It
embodied the principle of the separation of humanijitarian from political
considerations; the protéction of victims. .of armed conflicts should bc
ensured regardless of any nolitical con51derat10n. The fact that that
rule was to be examined in connexion with Protocol II should not prevent
the Committee from adopting a position of principle forthwith,

31. lMr. MURILLC RUBIERA (5:ain) said thnat, although the addition of the
last phrase of article 4 was the result of nraiseworthy effort, it raised
difficulties .which made it hard to accent the nrovision. WYith regard to
the Soviet nroposal, the last phrase>of article bk referred not only to
colonial or neo-colonial situations, but also to situations that were
perfectly .in keeping with the nrinciples of the Charter of the United
Nations and of general international law. On the other hand, one purpose
of ‘the Norwegian amendment was to add to article 4 a seemingly unnecessary
paragraph 2 which, besides being very long, was drafted in a form tardly
suitable for an international instrument. Its second purmose wa: to add
a third paragraph relatlng to terrltorlal integrity and p011t1C<l unity,
although that orovision was necessary, it should not depend on respect for
the equal rights of neoples and their right to self-determination. in view
of the importance of that paragraph 3, it should be examined by the
Committee, not referred to the Wor'zing Party.

32. Mr. LONGVA’(Norway) said that, in »roposing that his amendment should
be forwarded to the Worting Group, he had intended not to add to the task
of that body, but, on the contrary, to facilitate it. The two proposed
raragraphs were based on tte Decleration on Principles of Intornational
f,aw concerning Friendly Relations and Co-operation among Gtates,in
accordance with the Charter of the United Nations (General Assembly
resolution 2625 (XXV)) and it was imnortant that they should be referred

to the Working Group.

33. Mr. BARRC (Senegal) expressed concern about the turn of the discussion°
Was it wise to pursue work on the substance before Xnowing the outcome of
the Working Groun's deliberations on article 1° Othcer auestions were about
to be referred to that Group and the Committce was ma.ing little headwey.

It would have to reconsider the articles undcr discussion when it received
the Working Group's conclusions.

34. Mr. ABI-SAAB (Arab Renublic of Egypt) said that, of all the inter-
nretations that could be 3laced upon article & of draft Protocol I, the
only acceptable one was that which conformed to .general international
law; in other words, article % should reaffirm the principle laid down
in The Hague regulations annexed to The Fague Convention No. IV of 19¢7,
The article should therefore be worded in the same terms as those
regulations. His delegation would submit an amendment to that effect.

35. Ur. CRISTE3CU (Romania) said that article % should either contain the
words ''or that of the territories occupied by them’, or else restate the
terms of The Hague Convention. Ilic t-erefore supmorted the amendment to thaot
.effect which was, mQreoVér, in conformity with article 3, paragravnh 3, of
the draft Protocol, and also with article 2, naragranh 2, of the four

Geneva Conventions.
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36. On the whole, he annroved of the ideas in the Norwegian amendment
(CDDH/I/43). In the French version of paragraph 2, it would be better to
use the United Nations Charter expression "le droit des peuples a disposer
d'eux-mémes’ rather than le droit a 1l'autodétermination’.

37. Lastly, paragraph 3 of the amendment should refer to the whole of
the Declaration on Principles of International Law concerning Friendly
Relations and Co-operation among States.

33. Mr. QUENTIN-BAXTER (New Zealand) said that the Norwegian amendment to
article 4 (CDDH/I/L5) deserved careful consideration and should certainly
be taken into account by the Working Party set up to consider article 1.
Nevertheless, it should be borne in mind that the essential aim of article &
was to lay down the fundamental principle that the application of the
Conventions and of the Protocol would not affect the legal status of the
parties to the conflict. It was therefore inappropriate for that article
to include statements of legal doctrine of the kind contained in

paragraph 3 of the Norwegian amendment. loreover, it was not for a
conference meeting outside the United Nations framework either to explain
or to summarize United Nations instruments.

39. Mr. MBAYA (United Republic of Cameroon) said that paragraph 3 of the
Norwegian amendment to article 4 (CDDH/I/L3) did not appear to relate
directly to the legal status of the parties to the conflict.

40. Mr. de BREUCKER (Belgium) stressed the importance of the principle

set forth in article 4 of the draft Protocol. It might be advisable either
to use the words ''territories subjected to enemy occunation'’, or else to
include a reference to article 42 of The Hague Regulations, annexed to

The Hague Convention No. IV of 1907.

41. Mr. LONGVA (Norway) explained that the chief aim of the Norwegian
amendment (CDDH/I/L3) was to heln to reach a coémpromise on article 1.
It was not 2 final text, but one intended to facilitate the work of the
Committee and of the Worlking Groumn.

42, Mr. RATTANSEY (United Republic of Tanzania) agreed that the Norwegian
amendment should be referred to the Working Group because the fate of
articles 3 and &4 was closely linked with the decision to be taken on
article 1.

43, The CHAIRMAN suggested that the Norwegian amendment should be submitted
to the Working Group in connexion with article 1. The Committee could vote
on the Australian and Soviet amendments, and on the Egyptian amendment as
soon as it was available.

Li, Mr. MISHRA (India) said that the Committee should not set aside the
Norwegian amendment (CDDH/I/L3) while discussing article 4, even if the
amendment were referred to the Working Group in connexion with article 1.

45. Mr. DRAPER (United ¥inggom) said that he shared the New Zealand
representative's views and had no objection to the Norwegian amendment being
used as a bssis for discussing article 1 in the ¥orking Group.
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46. In reply to a question by Mr. AEIMANN (Switzerland), the CHAIRNAN
explained that the Committee woulcd vote on the Australian (CDDH/I1/34),
Egyptian ancd Soviet amendments while the Working Group wasz still studying
the Norwegian amendment. When that Group had finished its discussion of
article 1 and if the Norwegian amendment was maintained, the Committee
could put- it to the vote or re-omnen the whole cuestion.

Proposed new article 4 (bis) (CDDH/I/15)

47. Mr. CRISTESCU (Romania) drew the Committee's attention to his
delegation's proposal (CDDH/I/15) for the insertion of a new article
L bis, concerning the interpretation and application of the Protocol
in-;ZEordance with the princinles governing international treaties,
as set forth inter alia in the 1289 Vienna Convention on the Law of

Treaties.

The meeting rose at 12.25 »n.m,
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"SUMMARY'RECORD'OFvTHE NINTH MEETING

held on Monday; 18 March 197k, at 3.20 p.m
'Chairman: ~  Vr. HAMBRO (Norway)

-CONSIDERATION OF DRAFT PROTOCOL I (CDDY/1) {continued)

~Article 3 - Beginning and end of applic¢ation (CDDH/1; CDDH/I/1L, CDDE/1/4L5,
CDDH/I/LE, CDDH/I /L7, CDDH/I/4P and Add.1l and Corr.,1 and Add.1/Corr.1l, and
CDDF/I/h9) (contlnued)

1. Mr. $ABEL (Israel), introducing amendment CDDH/I/L5, said that all
the provisions in article 3 concerning the beginning and end of the
‘application of the Protocol should be examined carefully. One obvious

lacuna was in the protection accorded to persons hors de combat, who
might in certain cases require protection even after the ‘‘general close

of military operations’. The time restriction included in. article '3,
paragraph 2 of the ICRC text was not to bé found either in The Hague
Convention of 1907 concerning the Laws and Customs of War on Land or in
the 1949 Geneva Conventions, which stipulated that protection should be
accorded to »ersons hors de combat in all circumstances, at any time and
in any nlace. The ICRC text would accordingly represent a reéetrograde stepn.
Article &5, paragraph 5, which was limited in scope, in no way covered

the cases referred to in the Igsraeli amendmeént. . '

2. Mr. DIXIT (India), introducing amendment CDDH/I/L6, said that the
first part of the  amendment was designed to clarify the text and to. bring
it ihto line with the 1949 Conventions; the second nart was ‘intended to
~cover a tase which was omitted from the ICRC draft of article 3.

3. Lr. ABDINE (Syrian Arab Rewnublic), introducing amendment CDDH/I/47, "
said that the general close of military operatlon did not necessarily -
mean the énd of an armed conflicto

ki Mr, ZHAIRAT (Arab Republic of Egypt), introducing the amendment in
document CDDH/I/LJ and Add.l and Corr.l and Add.l/Corr.l. said that the’
first part of the amendment was intended to ensure that the nrovisions
concerning the beginning and end of the apnplication of the. two Protocols
and of the four Conventions should coincide, for otHerwise discrenancies
might arise. The second part of the amendment was designed to ensure that
no sudden worsening of the treatment accorded to protected nersons should
occur after the close of military operations or the termination of
occupation and that they should continue to enjoy all their rights and
privileges. A pronosal along the lines suggested had received a maJorlty
of votes during the Conference of Government Experts. In its Commentary
(CDDH/B) the ICRC had expressed no objection to the addition of ‘guch a.
paragraph, but had considered that the case was already covered- by
article 65, paragraph .5 of draft Protocol I. That article, however,

only referred to the nationals of States not bound by the Convention
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and to the parties' own nationals, whereas the paragraph proposed in
document CDDH/I/L8 covered all protected persons. Moreover, it was not
yet known what shape article 65 would assume after-it had been considered
by the Diplomatic Conference.

5. Mr. PRUGH (United States of America), introducing amendment CDDH/1/49,
said that the purpose of the amendment was to consolidate the provisions
concerning the beginning and end of the protection accorded by the Protocol
to prisoners of war in a single paragraph 2 which, if adopted, would obviate
the need for the existing paragraph 3. A further provision should, however,

be. added :to cover the case of persons hors de combat, as suggested by Israel.

6. Mr. CUTTS (Australia) said that all the proposals designed to cover
gaps in the existing ICRC text seemed constructive and, to some extent,

to overlap; the various sponsors might confer together with a v1ew to
producing a single consolidated text. As the United States draft was the
most comprehensive, it might serve as the main basis of an effort to combine
the different nroposals, ' -

7 The CHAIRMAN vnroprosed that the snonsors of amendments CDhDR/1/45 to
CDDH/I/49 should meet informally with the representative of the ICRC with
a view to producing a revised virsion of article 3 for consideration at
the Committee's next meeting.

It was so decided.

Protection of journalists engaged in dangerous missions in areas of
armed conflict

3. = Mr. KHATTABI (Morocco) said that, in view of the state of progress

of the work and the importance of the guestion under consideration, his
delegation, together with other sponsors of United Nations General Assembly
resolution 3052 (XXVIII), felt that the question dealt with in that
resolution would be considered in more appropriate conditions at the

second session of the Conference., To that end, his delegation.and others
had submitted a draft resolution that afternooni.; once it had been
circulated the draft resolution could be considered at g plenary meeting

of the present session. lie hoped that the draft resolution would be adopted

by consensus.

9. The CHAIRMAN nroposed that the procedure suggested by the renresent—
ative of Morocco should be followed. :

It was so decided.

Proposed new article 4 bis (continued)

1C. Mr. CALERQG-RGDRIGUZ S (Brazil), referrlng to the new article &4 bis
proposed by the [lomanian delegation in document CDDH/I/15, doubted whether
it shoiild be included in Graft Protocol I, since paragraph & of the new
article enunciated principles which already appeared in the Charter of the

United Nations.

1/ Later circulated as document CDDH/I/60.
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11. IMr. JHA" (Paizistan) agreed with the renrcuentutlvc of Bramil. The
Proposeo art1cle-embodied arovisgions which mlnht contradict some of the
provisions of other articles of Jdraft Protocol I. For instance, States
which ratified the Protocol would be in duty bound under the provicions

of article 32 to,intervene in an ermed conflict in order to prevent any
violation of the nrovicsions of that article. FHe therefore thought that

the Romanian nronosal needed further study and suggested that the Committee
might consider it a¢ain after certain other provisions had been discussed

and finally anmroved.

12, FHr. ASDINE (Syrian Arsb Zenublic) said that, since tiie provisions
suggested in the »nroposcd new arilicle werce implicit in all international
it seemed inacdvisable to make such gpecific rnrovisions in

agreements,
He therefore anpealed to the rcorcesentative of Romanie

draft Protocol I.
to withdraw his pronosel.

2, Nr., CRISTI3CU (Romania) said that, elthough he was not convinced that
there would be no advantage in having the text he had proposed included in
draft Protocol I, he wvould withdraw it. He nointed out, however, that
paragraph 1 of the »ronosal was an attemnt to n»nrevent the nessibility of
Paragrash ? was designed to include

the extension of an armcd conflict,
in the Protocol nrincivples of intecrnational law that were the basis of
the interpretation of international trecaties. Juch princinlec had not
so far been incorporated in drafi Protocol I and did not apnear in the
Geneva Conventions of 1549, in General Assembly resolution 2625 (XV)
entitled "Declaration on Frincinlesz of International Law concerning
Friendly Kelations and Co-oneration among States in accordance with the
Charter of the United WNations , or in the 1963 Vienna Convention on the
Law of Trcatics., His delegation thercfore reserved the right to revert
to the matter later, since it considered that there was an urgent need
for the provisions suggested to be included in draft Protocol I.

Article b - Legal status of the nartiss to the conflict (CDDE/I/4L3)

(continue?)

14. Vr. LIN Chia—seq.(China) as!-ed whether the amendment submitied by
Norway to article & {(CoDH/I/L?) was toc be discussed in connexion with
article 4 or, as had been suggested that morning, submitted to the
Jorking Groun on article 1. It seemed to him contradictory that <*he
taed under two different articles. hLe

same pronosal snould be submit
also asked for enlightenment on the terms of reference of that Vo
Groun, since he had understood that the Group would deal only wit
amendmnents alrcacdy submitted to ithe Committec.

15. DMr. MISHA (India) said tkat he hLad understood that the Norwegian
amendment was not being referred. formally tc the Vorking Group, but that
it could be borne in mind both by the Vorking Groun on article 1 and by
the Committec in its discussions on article L.

16. The CE CHATIRIIAN confirmed that the amendment had been submitted as a
basis for both discussions and that the terms of reference of tho Toring
Group were to discuss all the nronoscd amendments to article 1 and prewnarc
a consolidated text. A1l delegations were free to malie nronosals which
could facilitate the worl: of that Group.
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17. Mr., LONGVA (Norway) explained that the amendment was merely a working
instrument and would in any case be discussed by the Committece after the
Working Group had submitted its report.

18. Mr. LIN Chia-sen (China) exvressed reservations on the question.

The meeting rose at L.40 p.m.
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SUMMARY RECORD OF THE TENTH MZETING

held on Tuesday, 19 March 1974, at 10.20C a.m.
Cinairman: Mr. HAMJROC (Norway)

CCNSIDERATION OF DRAFT PRCOTOCCL I (CDDK/1) {(continued)

Article 3 - Beginning and end of apwlication (CDDN/1; CDDE/I/1k, CDDH/1/45,
CDDH/I/47, CDD:/I/48-and Add.1 and Corr.l and Add.1/Corr.l, CDDH/I/LY, .
CDDH/I/63 and Corr.l) (continued)

1. Mr. HAKSAR (India), sneaking .on behalf of the “orking Groun, said.
that it had drawn un a new vercion of naragrarh 1 of article 3, taking
into account the pronosed amendments. Tihe new version bore the symbol
CDDH/1/63 and Corr.l.  The Jorking Group had likewise studied paragraphs 7
and 7 of article 3, together with the nroposed new naragrach &, but had

not arrived at any conclusion concerning them.

2. Mr. CUTTS (Australia) said that he had hoped for more complete
results from-the Working Groun. f[he Committee could postpone its
consideration of article 2 in order to give the ¥YWorking Groun time to
continue its work on that article.

3. Mr. HANSAR (India) said that he would prefer the article to be
considered immediately, sinece all the delegations which had submitted
amendments were present. Moreover, the noints of view did not apnear
to be very divergent.

k., Mr. CUTTS (Australia) said that the amendments to paragraph 1 were
not incommatible; they could be anproved en bloc.

5. The Ci.ATiMAHN announced that another amendmen® (CDDE/I/43 ancd Add.l
and Corr.l and Add.l/Corr.l) had been received in connexion with
paragraph 1. He asked whether its sponsors were willing to acceprt the
version given in document CDBLH/I/63 and Corr.l.

6. Mr. EL GHONZMY (Arab Republic of Egywst) reserved the right to revert
to the question, since the field of appnlication of the new amendment
largely depended on the definitive version of article 1. Apart frem that,
his delegation had no objection te the solution proposed in document
CODH/I/62 and Corr.l.

7. Mr. MBAYA (United Republi¢ of Cameroon), supported by Mr. BIGAY (France)

‘'wondered why the word ‘situation” had been replaced by the word 'case’ in
the English version of document CDDH/I/62 and Corr.l which was the only
text at nresent before the Committee. In French the turn of nhrase would

be rather inelegant.

3. Mr. MUAILLO RUBIEZRA (Snain) said that the same difficulty would arise
in the case of the Snanish version. -
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9. Mr. DIXIT {India) pointed out that the provosal submitted by his

delegation in document CDDH/I/L6 already suggested replacing the word

"situation’ by the word '"case. The word ‘isituation’ lacked precision
and clarity, and might give rise to difficulties. It had seemed more

jJudicious to use the word 'case', as in article & common to the Geéneva
Conventions of 1949,

10. Mr. DRAPER (United ¥ingdom) said that he was not convinced that it
would be a happy solutien to replace the word ‘gsituation' by the word
icase™., Admittedly it was used in article 2 common ts the Geneva
Conventions, but the ICRC itself had thought it better to use the word
"situation®, which had a wider meaning. In English, too, the phrase
"from the outset of any case®’ was not very elegant. He would like to
know how the Indian representative proposed to bring the new version of
paragraph 1 into line with the other two paragraphs of article 3.

11. Mr. PARTSCH (Federal Republic of Germany) wondered whether the
reference to the Conventions in the new version of paragraph 1 would
not give rise to difficulties.

12, Mr, YNITEL (Austria) shared the doubts of the previous speaker. The
word ""situations" was used in article 141 of the Third Geneva Convention
and was therefore in keeping with the terminology of the Conventions.

13. Mr. DIXIT (India), reverting to what had been said by the United
Hingdom representative, pointed out that the words '‘from the outset”

- which, moreover, werce not used in amendment CDDH/I/LG - were used in
article 6 of the Fourth Convention. The terminology of thé Conventions
should be followed as far as possible,  His delegation would nevertheless
have no objection to replacing the word 'outset™ by the word 'beginning®.

14. The meaning of the word ‘case’’ was sufficiently broad, since it
covered all the situations referred to in the Conventions.

15, Mr. PRUGH (United States of America) fully endorsed the view of the
Indian representative.

16, Hr, CLARK (Nigeria) said that he, too, entertained some doubts with
respect to the terminology used in amendment CDDH/I/63 and Corr.l

17. Baron van BOZTZELAZR van ASPEIREN (Netherlands) said that the new
amendment gave rise to language difficulties. ' That being so, the Indian
D

and United States renresentatives might perhaps agree to revert to the
1

word 'situation™.
18. Mr. BOULANENHOV (Union of Soviet Socialist Republics) said that the
reference to the Conventions was a question of substance which the Committee
should consider in plenary session. The Conventions included provisions
concerning the beginning and end of application, and the amendment under
discussion would amount to an amendment of those provisions.

19. Mr, CALERO-RODRIGUES (Brazil) said that the word “situation® seemed
preferable to "case’. 1In any event, the wording of articles 1 and 2 should
be uniform. The Committece might keep both words for the time being, pending

a decision concerning article 1.
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20, Mr. ECONOMIDES (Greece) said that his delegation had no objection to
the‘drafting“dmendmehts that had been proposed; although it preferred the
word ''situation’ to ‘case”. Un ti:e other hand, it considered the refer-

ence to the Conventions to be an amendment cf substance.

21, M, Antoine HARTIN (Internacional Committee of the Red Cross)
exnlain'ed that the draft »nreparcd by the ICiRC made no mention of the
Conventions because there were already provisions in the latter concerning
the beginning and end of their apnlication (article 5 of the First and
Third Conventions; article 5 of the Fourth Convention). A reference to

the Conventions in article 3 would have meant that a revision of somce kind
had been made to the relevant provisions of the Cenventions.

22, Mr., FRUCITERMAN (United States of ‘America) said that the Working
Group had renlaced the words ‘'in peacetime’ by ‘at all times', since it
was sometimes difficult to establish e€xactly what was neacctine.

23. With regard to the words “beginning™ and “outset“, the Committee could
decide to place those words between square brackets, leaving it to the
Drafting Committee to decide which of the words was the_more anpropriate.
The Working Group had retained the word ‘“outset’ in order to keen to the
wording of article 6 of the llourth Convention.

ok, HMHis delegation preferred the word '"cane' to 'situation”, b»t would
accept the latter if the Drafting Commiitee decided to retain it.

5. Mr. JHAIRAT (Arab Kepublic of Zgypt), referring to the rewmort of the
1972 Conference of Government Exnerts on the Reaffirmation and Desvelonment
cf International ‘Humanitarien Law annlicable in Armed Conflicts, pointed
cut that most of the experts had agreed to the Conventions bkeing mentioned.
Furthermore, tie ILRC itself referred to the Conventions ir the articlcs

of »part I of the draft Protocol, with the excention of article 7.

26, ih! suggested that the Committee chould tae 'a cecision on
the text ado fonted by the Working urouwn, in tihe following form:

"In addition to the rrovisicnc apnlicable at all times, the Conventions
and the nresent Protorol shall anply from the outset /fron the
beginning/ of any case /Jl atloq/ rientioned ir article 2 common to
the Conventiongs.’

27. Mr. CLAR (Nigeria) said that the word ”gawllcable' should also be

included in square brackets in the £nglish vercion.

2%, Mr. PICET (Switzerland), FARTSCH (Faderal Renublic of Germany),
Ir. LYSAGHT (Ireland) and Lir. M UBIE:A (Spain) said that they were

in favour of the original ICRC text of article 3.,

]

. Mr. de BIEUCKER (Belgium) sai a
original text of article 2, excent that
nerhans cleare

o
7

at his deleg atlon too, mreferred the
k] k]
s "at all times’ werc

¢ (3enegal) and lr. LIN Caia-sen (China,

3G. Mr. TYAQLRCHI (Poland),
nosition on article 2 until a2 decicion

said that they were unable to
had heen taken con article 1.
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31. Mr. CLARX (Nigeria) and Mr. DIXIT (India) suggested that the text
of the Working Group should be referred to the Drafiting Committee, with
the various alternatives shown within square brackets.

32. Mr, QUENTIN-BAXTER (New Zealand) and Mr. MURILLO RUBIERA (Spain)
pointed out that the alternatives affected not merely the wording of the
article but also its substance. It was not for the Drafting Committee to
touch upon substance. .

33. VMr. ECONGMIDZES (Greece) said that, in view of the exvlanation given
by the ICRC expert, his delegation reserved its position with regard to
the mention of the Conventions._ ’

34. Mr. de GERLICZY-BURIAN (Liechtenstecin) said that he would prefer the
ICRC text to be retained in its present form, since the attemnts made to
improve on it raised numerous difficulties. It might perhans be »nreferable
to replace “in peacetime™ by ¥Yat all times', although such an amendment
would. not change *‘he text much.

35. Mr. BOULANENICV (Union of Soviet Socialist Republics) said that his
delegation had no objection to the inclusion of a reference to the
Conventions.

36. Mr. QUENTIN-BAXTER (New Zealand) said that if it was certain that the
final provisions, particularly articles 30 and %1, would not be redrafted,
no question of substance would arise.

37. Mr. KAKOLECEI (Poland) felt that it would be desirable to place the
reference to the Conventions in square brackets, .since the decision on
that point depended on the field of apnlication of draft Protocol I.

33, nMr, LEGNAME_(Uruguay) said that the paragraph under consideration
would be clearer aznd more precise if the words ‘at all times™ were accepted.
It should furthermore be specified which provisions were apnlicable at all
times. '

39. Mr. LYSAGHT (Ireland) pointed out that, if article 1 extended the
field of application of draft Protocol I, it would be essential to amend
the ICRC text of paragrapnh 1 of article 3 accordingly.

40. Mr. MBAYA (United Republic of Cameroon) asked whether it could hapnen
that vrovisions anplicable in reacetime were not anplicable in times of
conflict,

L1. Mr. Antoine MARTIN (International Committee of the Red Cross) said
that in using the expression "in peacetime' the ICRC had based itself on
the terminology of the Geneva Conventions. Some articles of those
Conventions were in fact annlicable in peacetime, namely, most of the
final provisions and a number of other provisions such as the article

on the dissemination of the Conventions. Provisions applicable in peace-
time were obviously applicable also in times of armed conflict.
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42, Mr. de la PRADELLE (lMonaco) pointed out that articles 1G and 23 of
the First Convention were examples of provisions apmlicable both in
peacetime and in times of armed conflict.

43, After a procedural debate, the CHAIRMAN put to the vote the question
~whether to postnone the vote on the choice of the text which would serve

as a basis for discussion when the Committee came to consider article 3,
bearing in mind the report of the Working Group on article 1. The texts
in question were that proposed by the ICRC and that drawn up by the

Working Group.

The Committee decided by 55 votes to 11 to postpone the vote on the
choice between the two basic texts proposed for paragraph 1 of article 3.

The meeting rose at 12.20 p.m.
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SUMMARY RECORD OF THI ELEVENTH MEETING

held on Wednesday, 20 larch 1974, at 10.15 a.m.
Chairman: Mr. FAMERO (Norway)
CONSIDERATION OF DNAFT PROTOCOL I (CbiH/1) (ContanLd)

Article :2 "= Definitions (CDDH/1, CDDE/45; CDDH/I/R9, CDDH/I/36 and Corr.l,
CODH/I/LL and Corr.l, CDDH/1/62) (continued)*

Sub-pafagfanhs (d) and (e) (continued)**

Afticie 5 - Annointmeﬁt'of Protecting Powers and of their substitute
(cbpH/1; CDLV/1/9, CDDY/1/12, CODDH/1/24, CDDL/I/31, CDDH/I/5C, CDBH/1/51,
CDpE/1/52, CDDH/I/5kL, CDUd/I/Ql CDD=/1/62, CDUh/I/GQ)

1. .The CHAIRMA“ sald that since the discussion at the tenth mcetlng had
shown that some delegatlonﬁ were not in a position to comment on articles 3
and 4 until the field of aprlication of the Protocol had been definitively
establls ed in article 1, he would invite members of the Committee to
conplder article 5 of_draft”Protocol I. He recalled that at an eérlief
meeting the Commitice had decided to consider article 5 in conJunctlon
with article 2 (d) and (e), which gave definitions of the terms
"Protecting Power’ andé¢ 'substitute’ .

2 Miss. PERRET (Secretary of the Committec) =aid that the folldwinés

amendments had been submitted to article 5: documents CDDH/I/9, CBDE/I/13,
CDDH/I/24, CDVH/I/31, CDDH/I/50, CDBE/I/51, CBDi/i/52, CDDH/I/54, CDDH/I/61,
CDDH/1/62, and CDDH/I/fL., imendments to article 2 (&) and {e) were to be
found in documents CDDE/I/29, CDDHE/I1/36, CDDE/I/LL, CDDH/I/62 and CDDH/LS.

3. HNr. Antoine MARTIN (Intern-tional Committec of the Red Cross),
introducing article 5, saié that the article related to the question

of the machinery for the annlication of the 12L43 Geneva Conventions.

At the early nlenary neetlngc of the Conference, several delegatibns'had'
drawn attention to the need to strengthen that machinery. The apnlication
of the Geneva Conventions denended nartly on the Parties to those
Conventions. In particular it was for cach party tc the conflict to
decide 1nd1v1dua11y how the Convenulonq were to be aleled However,

the application and sunervision of the ‘1949 Conventions were not left .
entirely to the unilateral appreciation of the Parties to the Conventions.
The Conventions contained provisions for neciflc institutions nown as
Protecting Powers to facilitate and guarante° the impartial supervision

of their anplication. The =system of elf-scrutiny was therefore .
supnlemented by the institution of a vnlrd indevendent scrutiny, as laid
down in article 7 common to the Conventions (article 2 of the Fourth
Convention). 'The term “Protecting Power’ was defined in article -2 (a)

-t e s e+

* Resumed from the eighth mecting.
e tezumed from the seventh meeting.
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of draft Protocol I. The commentary on that sub-paragraph &escribed the
functions to be undertaien by the Protecting Powers for the purposes of
the Conventions and of draft Protocol I.

L, For various reasons, which the ICRC had outlined in its preliminary
documentation, the application machinery established in 1949 had not worked
satisfactorily. The ICRC had therefore sent to all the States Parties to
the Conventions a questionnaire concerning measures intended to reinforce
the implementation of thesc Conventions. The Conference of Government
Experts had given the problem detailed study and general agreement had

been reached on some points. The experts, like the Governments which had
replied to the questionnaire, had been in favour of retaining and
reinforcing the system of Protecting Powers. The General Assembly of

the United Nations had exnressed the same view in a number of resoclutions.
The experts had considered it advisable to reaffirm the obligation incumbent
on each Party to the conflict to designate a. Proitecting Power at the
beginning of any situation referred te in article 2 common to the Conventions
On the other hand, the experts had considered that there should be no
obligation to accept the Protecting Power thus designated, since neither
the designation nor the acceptance of a Protecting Power could be settled
by an automatic procedure regardless of the consent of the Parties to the
conflict. Lastly, the great majority of the experts, like the Governnents
which had replied to the guestionnaire, had considered that the procedure
whereby the ICRC would be appointed as substitute for a Protecting Powver
should be strengthened and simplificd.

5. Various amendments to article 5 had been submitted at the XXIInd
International Conference of the Rec¢ Cross, as was mentioned in varagraphs 1L
to 19 of the report of that Conference (CDDH/G). Cne proposal, in particular
was that paragraph 3 of article 5 sheuld be replaced by another providing,

in the event of failure to apnoint a Protecting Power, for the activities

of a humanitarian organization such as the ICRC to be appointed by one

party to the conflict and recognized by the other or, alternatively,
appointed by the United Nations or by a Conference of High Contracting
Parties.

6. Finally, it was pnointed out that paragraohs 24 to 31 of the Memorandum
submitted by non-governmental organizations to the present Conference dealt
with the implementation of humanitarian conventions.

7. Following a short procedural discussion in which Mr. SEAH (Pakistan),
Mr, CRISTESCU (Romania), lMr. de BRIUCKER (Belgium) and Mr. DRAPER (United
{ingdom) toolt part, the CHATRMAN invited the sponsors of the. amendments to
article 2 (d) and (e) to introduce those amendments. It would be advisable
for the Committee subsequently to consider article 5 paragraph by paragraph
and for the sponsors of amendments to those paragraphs to introduce them

as the Committee took up each paragraph.

8. Mr. de BREUCFER (Belgium), introducing the amendmecnts to article 2 (4)
and (e) (CDDH/I/36 and Corr.l), on behalf of the sponsors, said that the
Geneva Conventions provided no definition of the term ‘Protecting Power™,
which had its origin in customary law. According to the definition provided
by the ICRC in article 2 (d), the State designasted as Protecting Power
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should be "willing® to carry'out the functions assigned to a Protecting
power under the Conventlons and Protocol I. The word 'willing'" was not

a suitable legal term and might be replaced by “has agreed” or ‘is premnared
to', words inplying not only consent but readiness to carry out the
functions in question. '

9. Article 2 (e) gave a definition of the term ‘substitute’, already in
use in the system introduced in 1949. Accordlng to the ICRC dgflnltlon,
that term méant an “organlzatlon' which ‘would act in nlace of ‘the-
Protect1ng Power for the d1°cnarge of ‘all or part of its functions

The sponsors of the amendment in -documernit CUU“/I/36 anﬁ Corr.1 Lonﬁldered
it preferable to replace tne word 'organlzaulon“:by 1moart1al humanltarl N
organization', Indeed, accorc .ngg to article 5 of draft Protocol " I, the
Protecting Power was to ensure tho annlication of the Conventions and the
Protocols. It was therefore necessary that the substitute should be both
humanitarian and impartial in the owinion of both Parties to the conflict.
That wording might lead to theé designation: of all kinds of’ organlzot1onu
such as the ICRC, the Office of ‘the Unlted ‘Nations High Commissioner for
Refugees, certain Unlted Nat10n° bodleu or’ ore or another non- governnental

organization.

10. Mr. ABDINE (3yrian Arab ‘Renublic), introducing his delegation's
amendments to article .2 (d) and: (e) (CDD:H/TI/52), nointed out .that in’

the meaning of article ? - (d) the term "Protecting Power' apnlied solcly

o a State. In view of "the difficuities which had arisen in imnlewmenting
the system of Protectinnlg Powers, it migrt »erhaps be advisable t~ allow
~he parties to = conflict the freedom to choose from among other zntities,
as was the case when theyresorted to arbitration. The Syrian proposal was
that the parties concerned should be free %o choose ‘a person or an entity’
as a "Protecting Entity".  Since it was the consent of the parties to the
conflict which mattered, there could be no reason to 11m1t the choice.to

SGtates not enqaqed in -the conflict.

11. Mr. Antoine MARTIN.(International Committee of tlie Red Cross),
introducing. article 5, »arzagraph 1, of draft Protocol 1, pointed out
that that nHrovision reaffirmed the obligation incumbent on every party
to the conflict, by virtue of the Conventiongz, to designate a Protecting.
Power witlin the meaning of article 2 (&) of draft Protocol I.

i2. If dinleomatic relations were broken off between the parties to the
conflict, then the mandate of Protecting Power under the Conventions and
the Protocol was automatically by law vested in the third State, acceptable
to the receiving State, which might already have becen entrusted by the
sending  State - in accordance with customary international law or with
article 45 of the 1961 Vienna Convention .on Dinlomatic elationsl/- with
the protection of its interests and those of its netionals and which had

been accented by the receiving State. &L party to tre conflict wishing to
entrust to different third States the ' Vienna mandate’’. and the ' Geneva
mandate’ vhould therefore male ;nown_ﬂxnressly and immediately its mosition,

That nrovision had been 1ntroduceo 1n the light of recent experience. 3y

a large majority, the exnerts consulted had considered that the designation
and accebtahcc:of a Protecting Power required agreement between the two
naru10° to the conflict and thc'thlrc otate de signataed.

l/-_—United Nations publication, Dales Wo.: 67.H.1.
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13. The Conference of Government EZxperts had had before it a number of
proposals containing fixed time-limits for ‘the designation of a Protecting
Power and for the acceptance of such designation. In conformity with the
wishes of the majority of the experts, the ICRC had decided on flexible
indications, such as “from the beginning of any conflict" or 'without
delay®. A precise time-limit, however, was proposed in article 5,

paragrarch 2.

1L, Mr. ¥USSBACH (Austria) introduced, on behalf of the sponsors, the
amendments in document CDDH/L5, which aimed at harmonizing the terminology
of dreaft Protocol I, talking into account the terminology employed in the
Conventions and the opinions. expressed by the Government experts. One of
those amendments referred to article 2 (d) of draft Protocol I. ke
emphasized that that amendment in no way affected the substance of
article 2. :

15. Mr. CRISTESCU (Romania) introduced the amendments to article 5
contained in document CDD{/I/12, which were designed to retain and
strengthen the role of Protecting Powers. That immortant question had
been the subject of considerable coniroversy at the 1949 Diplomatic
Conference for the Lstablishment of International Conventions for the
Protection of Victims of War, and the pertinent provisions of the
Conventions had becn accepted with reservations by some delegations.

It was important to avoid coming up agesinst the same difficulties as

had becn encountered in 1949, It had to be acknowledged that subsequently
the system of Protecting Powers had not worked well during international
conflicts, particularly those involving smell countries. The financial
and economic implications of the system, particularly for develoning )
countries, must not be overlooked. HMHoreover, the desire to ensure respect
for the sovereignty of States explzined the reservations that had been
made against the Protecting Powers system. The object of the amendments
in document CDDH/I/17 was to eliminate all automatic procedures in the
functioning of the system, since its automatic character might be contrary
to the wishes of States. To .sum up, the amendments were designed to base
the system on the agreement and good will of States. The advantage of

the proposed paragrarh 2 was that it cnablecd the United Nations to take
the initiative, if necessary, in designating a Protecting Power.

16, 1In conciusion, he said that his delegation accepnted the proposal in
document CDDH/L5 concerning article 2.

17. Mr. SHAH (Pakistan) pointed out that the amendments proposed by his
delegation to article 5 (CDDHE/I/24) included two new paragraphs
(paragraphs 1 and 2) which were designed to strengthen the role of the
Protecting Powers and to empower them to ensure the application of the
Conventions and the Protocol. Paragraphs 3 and 4 of the amendments were
almost identical with the paragraphs in draft Protocol I, save for the
fact that under the amendment the parties would be obliged to justify
their refusal to accept the designation of a Proteciing FPower. One
delegation had suggested that the adjective '‘neutral? in paragraph 4 of
the amendments should be replaced by "impartial®; the Pakistan delegation
I

had no objection to that. As far as. paragraph 3 of article 5 was concerned,
he preferred pronosal II (CDDH/1l, page 4).
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18. Mr. ABDINE (3yrian Arab Republic) said that in the amendments
submitted by his delegation to:article 5 (CDDE/I/62) the word Power'
had been replaced by the word “Entity” in order to bring the wording

~

into line with that. of the amendment to article 7 in the same document.

19, Part of a sentence in paragraph 1 of article 5 of the draft Protocol
had been deletedhbecause it implied too great a degree of automatic

nrocedure.

2C. In varagraph 2, the word "unjustifiecd” had been deleted, since it
could lend itself to various interprctations. Paragraph 2 provided for
cases in which it had not bean possible to designate a Protecting Entity.
In such a situation, Syria would advocate a certain degree of automatic
procedure in designating the intity; that paragraph would also have the
advantage of creating a mechaniszm to which recourse could be had in
certain difficult cases in which the ICRC might have to infervenen

21. ¥r. de BREUCKER (Belgium) pointed out that paragranh 2 of the
amendments to article 5 in document CDDH/I/12 dunlicated paragraph 3
of article 5 of the draft Protocol.

22. With respect to the Pakistani amendment (CDDE/I/2L), he questioned
the advisability of the last phrase in naragranh 2, which left it to the
Protecting Power to draw the attention of the international community to
continuing violations; that was too wide a mandate, more particularly.
when the Protecting Power was designated by a single Party; and it would
entail such neavy responsibilities that very few States would accent them.

23. The Syrian amendment (CDDH/1/62) came néar to the views of the
Belgian delegation,. but thne use of the worcé "Entity' scemed superfluous,
since the notion of a substitute already apneared in the Conventions=s.

2L. Paragranh 1 of article 5 of the draft Protocol was acceptable, but it
could be shortened, varticularly as several delegations would like the
phrase ‘which has not alrecady entrusted ... of its nationals ...7 to be
deleted. His delegation had no osbjection to its deletion.

25, Relgium intended to submit an amendment to .define the functions of
the Protecting Power strictly, »nrecisely and realistically.

Fr. IJLS (Indonesia) said that the smocoth working of the system of
not be censured if a degrece of automatic procedure
agreement of the parties to the

26,
Protecting Powers could
was introduced into its application; the
conflict apneared to be indispensable. Proposal I for article 5,
paragranh 2 anneared to meet that condition, but if one of the parties
to the conflict refused to accent the ~“roposed substitute, the United
Hations could designate an international body with the agreement of the
varties: He would therefore suggest that, if the Romanian delegation
had no objection, article 5, paragraph 3 of the draft Protocol could be
replaced by the pronosed naragranh 2 of the amendments in document
CDDH/I/1%2, with the word “humanitafign‘ replaced by the word

"international'.
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27. HMr, CHOWDHURY (Bangladesh) drew attention to his delegation's
amendment to article 5, paragranh 3 (CLDH/I/61), which would allow the
ICRC to assume the functions of a substitute independently of the
agreement of the parties to the conflict. Such an amendment would avoid
a great many difficulties if a rarty refused to agree on the role of the
ICRC.

28, ﬂEL,WHANG (Republic of ¥Xorea) said that his delegation found
article 5 of draft Protocol 1 accentable in gensral. Experience had
shown that the apwvlication of the existling rules concerning the super-
visory mechanisms was not entirely satisfactory. For that reason, the
United Nations General Assembly at its twenty-cixth session (resolution
2352 (XXVI)) and at its twenty-seventh session (resolution 3032 {(XXvi11))
had invited the ICRC to devote special attention to the need to ensurc
better apnlication of existing rules relating to armed conflicts,
including the need for strengtheniﬁg the system of Protecting Powers;
the Government Experts, too, had stressed that need.

29. His delegation supported varagranhs 1 and 2 of article 5 of the
draft Protocol and found them completely realistic. With respect to
paragraph 3, it toolt the view that the apwointment of a substitute should
be automatic and should not depencd on the consent of the Parties.
Alternative promnosal II therefore seemed the most suitable, but he would
suggest that the words ‘'without delay” should be inserted between 'shalll
and Yaccent', '

30, Ddr., KAXCLECII (Poland) drew the Committee's attention to his
delegation's amendment (CDDH/I/29) with resnpect to the deifinition of the
term "“substitute’. The definition it prowosed placed the emphasis on

the guarantee of impartiality and efficacy on the nart of the organiz-
ation acting in place of a Protecting Power and stressed the fact that
the tasl of acting as substitute should be entrusted to it by the Parties
involved in the conflict, for the substitute could not discharge its
functions impartially and effectively without the agreement of the
Parties to the conflict. 'In tiat respect, the aim of the Syrian amend-
ment was similar to that of ihis delegation.

31. Eis delegation; too, thought that the words Por unjustified delay’
in paragraph 2 of article 5 should be deleted, as also the phrase '‘which
had not alrecady entrusted the protection of its interests and those of
its nationals to a third State” in paragrazh 1 of the same article.

32. Mrg.HELLER (Mexico) said that her delegation favoured proposal I of
the ICRC text of paragraph 3 of article 5. Mexico would be reacdy to
accept as a substitute any international institution or bedy proposed
or accepted by the parties to the conflict, such as, for instance, the
United Nations. The amendment to article 5 nroposed by Romania
(CDDK/I/12) was the one her delegation considered most suitable.
Nevertheless, it would be well to svwecify that the United Nations
itself could act as substitute: the end of paragraph g of the Romanian
pronosal might therefore be amended to read: ... or, where appropriate,
the United Nations or a body designated and recognized by that
Organization... ',
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13. Lastly, her delegation supported the Indonesian amendment to replace
the words "a humanitarian body’ by <the words 'an international body".

34, Mr. PICTET (Switzerland) said that his delegation favoured the ICRC
text of article 5. It supported, in particular, the provision in

paragraph 1 whereby the Protecting Power designated in peacetime would

be fully entitled to exercise its mandate from the outbreak of hostilities,
in the absence of any specific statement to the contrary by the accrediting
State. That was a logical assumption, since the co-existence of two
different Protecting. Powers would give rise to difficulties. Switzerland
was also in favour of the procedure of exchanging lists, as set forth in
paragraph 2 of article 5. As far as paragraph 3 was concerned, it
preferred proposal II. His delegation could accept any amendment which
would further strengthen the provisions of the 1949 Conventions in a
realistic way and would respmect the unity of concept and of terminology

of those Conventions.

35. Mr. QUACH TONG DUC (Republic of Viet-Nam), referring to his
delegation's -amenément (CDDH/I/9), said that it was necessary to provide
a remedy for situations arising from the lack of a Protecting Power when
the parties to a conflict could not agree: that was why his delegation
preferred proposal II for article 5, paragraph 3, (CDDH/1, vage k).

36. Baron van BOETZELAER -van ASPEREN (Netherlands) said he found the
text of article 5 as drafted by ICRC perfectly acceptable.

37. From the outbreak of an international armed conflict, each party to
the conflict had a cdual obligation: namely, to appoint a Protecting Power
and to accept one. " Both parties should try to reach -agreement, and that
imnlied the obligation of the narty accepting the Protecting Power to
give that Power full facilities for the exercise of its functions. That
aspect could nerhaps be made more explicit.

30. With regard to paragraph 2 of article 5, the expression "In the
event of disagreement or unjustified delay' might call into question the
nropriety of the ICRC's offer of its good offices. It might be better if
the ICRC were given the right to offer its good offices from the beginning
of a situation in which the Geneva Conventions were applicable; in other
words, from the moment the parties to the conflict were required to
negotiate. In that way the ICRC would be an accentable intermediary in

a situation where negotiation was likely to nrove difficult; thus the
procedure for appointing a Protecting Power would be accelerated.
Moreover, by taking part in the negotiations, ICRC would be in a position
to determine, with reasonable objectivity, the time at which agreement
between the parties would no longer be nossible. The parties to the
negotiations could also decide to ask ICRC immediately to serve as a
substitute pending the outcome of .the negotiations.

39. His delegation would therefore support any amendment to paragraph 2
of article 5 which specified that, from the beginning of a situation as
referred to in article 2 common to the four Conventions, the ICRC could
use its good offices and mediate between the Parties to the conflict with

a view to the designation of a Protecting Power.
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LO. . So far as paragraoh 3 of article 5 was concerned, his delegation
preferred proposal 1II, although the text made no provision for cases in
which the Protecting Power itself might subsequently become involved in
the conflict or be no longer able to exercise its functions effectively.
In such cases it would be better if the Parties to thc conflict were
obliged to acce»t the ICRC offer to assume the task of substitute for
the Protecting Power until such time as another Protecting ‘Power or
substitute had been appointed and accepted or until the Preotecting Power
was once more in a position to exercise its functions effectively, without
prejudice, of course, to article 10 of the First, Second and Third Geneva
Conventions and article 11 of. the Fourth.

41, Unlike other international organizations, the ICRC could wlay a

unigue part, one in which it could not be replaced by any other organiz-
ation. If necessary, it could call on the assistance of other substitutes,
provided that the partiss to the conflict were in agreement on that npoint.

It was therefore possible - and at times desirable - that several substitutes
would be operating at one and the same time. His delegation shared the
views of the Austrian delegation on that point.

42, Hr. RECHETNJAX (Uxrainian Soviet Socialist Re»ublic) said that his
delegation was not in favour of the automatic nature of the designation,
and especially the acceptance, of the Protecting Powers,

43, With regard to naragraph 1, article 5 of the draft Protocol, his
delegation did not agree with the views exnressed by the reprcsentative
of the ICRC and¢ thought that the 'Vienna mandate® and the ''Geneva mandate'
were quite different. It therefore proposed the deletion, in paragraph 1,
of the passage “which has not already entrusted the protection of its
interests and those of its nationals to a third State'.

LL, VWith regard to the Pa%istani amendment (CDDH/I/24), his delegation
shared the concern of the Belgian delegation. Paragraph 2 of that amend-
ment statec that the Protecting Fower might undertake Yany intervention':
that ran counter to the basic wnrinciples of international law which forbade
the use or the threat of force. Paragranh 1 laid down that the Conventions
and the Protocol were to be applied ‘‘under the scrutiny" of the Protecting
Powers; such scrutiny wes not nart of the functions of a Protecting Power.
Finally, paragranh 4 implied that acceptance of the Protecting Power was
automatic; a Protecting Power apnointed by a party to the conflict could
not exercise its functions effectively if it did not enjoy the full
confidence of the other Party.

L5, Mrs. CHEVALLIZR (Holy See) said that her delegation shared the views
of the Belgian representative, to the effect that the concept of a
substitute should be amplified within the framework of article 2 (e) of
the draft Protocol.

46. It would also like to see paragraph 3 of article 6 of the draft
Protocol amplified and provision made for the possibility of designating
an organization to collaborate with, or assist, the substitute. The task
of such a collaborating or assistant organization would be to help the
substitute in its mission, to co-operate with it and, if necessary, to
renlace it in one or morec of its functions.
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47. 1t went without saying that the organization collaborating with, or
assisting, the substitute must meet all the conditions required for such
a function, notably, the possession of adequate machinery and experience.

43, In addition to the organizations mentioned as examples by the Belgian

representative, there was the Sovereign Order of Malta, whose humanitarian

. tradition went back several centuries; moreover, it was a subject of inter-
national law and was recognized by more than 40 Governments.

49, Mr. ABU-GOURA (Jordan), introducing amendment CDDH/I/44 and Corr.l

to article 2, said that the text of article 2 (e) of the draft Protocol
did not in any way improve upon that of article 1C of the first three
Geneva Conventions or that of article 11 of the Fourth Conventionj; it
seemed to him that it would be nreferable for all the High Contracting
Parties, especially those under occupation, that the substitute should be
defined as an organization exercising, with all guarantees of impartiality
and effectiveness, the functions of the Protecting Power.

50. Mr., MAROTTA RANGEL (Brazil) said that his delegation was prepared to
accept, in principle, both the ICRC text of article 5 and the amendments
proposed for its improvement. In paragrapk 3, proposals I and II were not
mutually exclusive and might, with a few changes, be merged, as was
suggested by his delegation in document CDDH/I/S5L. The two present
alternatives had one defect: no nrovision was made for cases in which

the ICRC was unwilling or unable to assume the functions of a substitute.
His delegation's amendment would remove that defect by laying down that
the ICRC might either nominate an international body capable of assuming,
with the agreement of the parties, the functions of a substitute, or,
after consulting the parties, assume such functions itself.

The meeting rose at 12.30 p.m.
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SUMMARY RECORD OF THE ITWILFTH MEETING

held on Thursday, 21 March 1974, at 2.2C ».m.

Chairman: Mr. HAMBRO (Norway)

CONSIDERATICN OF DRAFT PROTCGCOL I (CDDH/1) (continued)

Article 1 - Scope of the present Protocol (CDDH/1; CDDH/1/Ll, CDDH/I/71)
(resumed from the sixth meeting)

1. The gHAIRMeﬁ‘asked the Chairman of the Working Group on article 1 to

report progress.

2. Mr., MARIN-BOSCH (Mexico), Rapporteur, Chairman of the Working Group
on article 1, said that although the Group had met twice to explore the
possibilities of drafting a single text of article 1, it had been unable
to reach the necessary compromise.

3. Mr. MISHERA (India) and Mr. CLARY (Nigeria), supported by Mr., ABDINE
(Syrian Arab Republic), suggested that since consultations between the
sponsors of documents CDDE/I/Ll and CDDH/I/71 were still in progress, a
decision on article 1 should be nostnoned until the next meeting, when
‘a text would be available.

It was so agreed.

4, Mr. MILLER (Canada) saic¢ that his delegation and that of New Zealand
would be submitting a procedural draft resolution on the Committee's
discussion of article 1. The matter had already been digcussed in the

Working Group.

5. The CHAIRMAN suggested that the Committee should accept no more
documents for consideration at its next meeting, but should confine itself

to discussing amendments.

6. Mr. PRUGH (United States of America), sumnorted by )
Kr. de ALCAMBA PEREIRA (Portugal), said that it would be unwise at that
stage to Dreclude the vossibility of discussing further proposals.

7. Mr. GLORIA (Philippines) said he coulcd support the Canadian proposal,
since its effeact would be to defer discussion of article 1, which needed

further study.

3 The CHAIRMAN suggested that . the Commlttee chould discuss the Canadian
pronosal at its next meeting.

It was so agreed.
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Article 5 ~ Anpointment of Protecting Powers and of their substitute
(CDDE/1/13, CDDR/I/2L, CDDE/I/50, CLLN/I/62, CLDH/I/G7 and Add.l,
CbpH/1/68, CDDH/I/70, CDDE/1/75, CDDH/I/77) (concluded)

9. The CHAIRMAN invited the Ccumittee to consicer article 5 and the
amendments thereto paragraph by naragraph. .

Paragranh 1

10. Mr. ANGONI (Albania) said that one of the shortcomings of the 1949
Geneva Conventions was that they failed to provide a satisfactory
procedure for the apvointment of Protecting Powers and their substitutes.
The Albanian Government had entered specific reservations on the gquestion
to all four Conventions, because the relevant provisions ownened the door
to violations of State sovereignty and took no account of the distinction
between just and unjust wars, which should be the princiﬁal criterion in
the development cf internationel humanitarian law. Moreover, in view of
the nefarious activities of the imperialist and colonialist States,
especially the two super Powers, article 5 should be so worded as to

take into account resnect for sovereignty and non-interference in the
internal affairs of sovereign countries and wcoples, which were two
fundamental principles of internationzl law. In addition, the necessary
corrections should be made in the correswonding articles of the four
Geneva Conventions.

1l1. The Protecting Powers must be apnointed with the consent of the two
conflicting parties;\and the Protecting Powers and their substitutes must
never take advantage of their position to intervene in the internal
affairs of the countries where they were required to act. Article 5

must be drafted as clearly ané uneguivocally as nossible, to prevent

the imperialiét and colonial Powers from using it as a pretext for
intervening in the internal affairs of others.

12. Mr. OBRADOVIC (Yugoslavia) said that his delegation considered the
ICRC draft of article 5 to be sa.isfactory, thoug.:i capable of imnrovement
and preferred the variant of paragraph 3 in pronosal I (CDDH/I, page &)
because that text expresséd better the principle of consent by the parties
to the conflict. Proposal II needed further analysis.

13. The many amendments submitted should be carefully considered and
compared, and the Committee should try to find time to deal with at
least some of them. In any case, the ICRC text did¢ not require a great
‘deal of amendment. )

14, Mr. HAKSAR (India) said that his delegation's amendments (CDDH/I/5%)
related to article 5, paragraphs 1, 2 and 5 and that the amendments to
paragraphs 1 and 5 were related. They had been submitted because the
ICRC draft of article 5 scemed by implication to make it mandatory that
the Protecting Power appointed under article 45 of the 1961 Vienna
Convention on Diplomatic Relations should automatically act as Protecting
Power under the Protocol. Such an implication was undesirable for several
reasons. The function and responsibilities of the Protecting Power under
the Vienna Convention and under draft Additional Protocol I were not the
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same, and a State appointed as a Protecting Power under the Vienna
Convention might not be willing to act as such under the Additional
Protocol; in some cases the Parties might wish to entrust the different
functions envisaged under the Vienna Convention and under the draft
Additional Protocol to different States; and even the maintenance of
diplomatic relations between parties to a conflict was no obstacle to
the appointment of a Protecting Power for the purpose of applying the
1949 Conventions and the Additional Protocols.

15. His delegation had therefore proposed the deletion of the words
‘which has not alrcady entrusted the protection of its interests and
those of its nationals to a third State” from article 5, paragraph 1
and the insertion of the words ‘‘or the entrusting of the nrotection of
a Party's interests and those of its nationals to a third State' after
"between the parties to the conflict in paragraph 5.

16. lir. de BREUCKZR (Belgium), introducing the amendment submitted by
his delegation, the Netherlands and the United ¥ingdom (CDDH/I/67 and
Add.1l); said that it was designed to make the ICRC text more swnecific by
deleting the words ... which has not already entrusted the protection
of its interests and those of its nationals to a third State’ from
paragranh 1. Although the sponsors had no objection to those words,
they had thought it best to delete them because of certain objections
that had been raised in the Committee.’

17. In addition, the sponsors proposed that the words "“for the sole
purpose of annlying the Conventions® should be replaced by the words
iito carry out the functions assigned to it under the Conventiors and
the present Protocol'’, which were more nrecise.

12. Mr. BOULANENZOV (Union of Soviet Socialist Republics), introducing
the amendment to article 5, paragraph 1 in document CDDH/I/7C, said that
scrutiny in the Geneva Conventions of 1949 should be
maintained and strengthened. That system, based on respect for the
sovereign rights of the parties to a conflict, had sometimes not been
iad indeed been violated, not because it was defective

implemented and h
or because the pnrovisions of the Geneva Conventions were legally unsoundi,

but because of a lack of good faith on the part of certain States.

the system of

19. It would be seen from the amendmenti that the sponsors were prepared
to accept certain new ideas which apneared in the ICRC draft and thosc of
the amendments submitted by other delegations which strengthened the

principles laid down in the Geneva Conventions.

2C. The underlying principle of the amendment was that the essential duty
of Protecting Powers under the Conventions was to safeguard the interests
of narties to the conflict: even though a Protecting Power might act in

respect of individual persons, from the legal point of view it safeguarde<
the interests of a =marty to the conflict as vested in the rights of its

nationals.
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21, His delegation could not accept the ICRC thesis that the parties to
a conflict had a collective responsibility; it recognized only the
responsibility of the Protecting Power.with resmect to the State that
had designated it. That ruled out any possibility of automatic
designation or automatic acceptence of Protecting Powers. Since the
Protecting Power was resnonsible for safeguarding the interests of a
party to the conflict, only that narty could designate a certain State
as its Protecting Power; and since the Protecting Power acted within a
State, only that State could accent or reject a State as the Protecting
Power of its adversary.

22. The ICRC text of article 5, paragranh 1, provided an express
obligation for States to anpoint a Protecting Power by introducing the

word "shall™ in the third line - a step forward comnared with the Geneva
Conventions, which contained no specific provision for the procedure of
designating Protecting Powers. His delegation had no objection to making

that obligation explicit. ©On the other hand, it had proposed the deletion
of the words ‘which has not already entrusted the vprotection of its
interests and those of its nationals to a third State™ which appeared
in.the ICRC text, since their effect would be to make designation
automatic.

23. The sponsors had no strong feelings about their proposal to insert
the word ''undue" before ‘‘delay' in the third line and had nronosed the
deletion of the last four words of the ICRC draft - “and accepted as
such?’ - because they might lecad to misinterpretation.

24.  Mr. MBAYA (United Republic of Cameroon) said that the ICRC text of
paragraph 1 was acceptable to his delegation.

25. Mr, BOUBIN (Byelorussian Soviet Socialist Republic) said that his
delegation, like the delegation of the USSR, attached great importance

to the system of the Protecting Power and its substitute. As was stated
in the ICRC's Commentary on article 5, there was full agreement in favour
of keeping, and at the same time improving that system.

26. With that statement in mind, his delegation had co-sponsored the
amendments nroposed to that key article in document CDDH/I/70, which were
designed to imnrove and clarify the system of the Protecting Power and
its substitute.

27. Paragranph 1 of article 5 as proposed by the ICRC contained a reference
to article 2 common to the four Geneva Conventions. Since there was an
almost unanimous desire on the part of delegations that article 1 of draft
Protocol I should be amended, and a number of proposals to that effect had
been submitted, including the amendment to article 1 sponsored by more

than forty Powers in document CDDH/I/41 and Add.l to 7, of which his
delegation was a sponsor, it would seem logical to refer in paragraph 1

of article 5 to article 1 of draft Protocol I, and not to article 2 common
to the four Geneva Conventions. ' ‘

28, At the eleventh meeting many delegations had advanced arguments in
favour of the deletion of the words “which has not already entrusted the
protection of its interests and those of its nationals to a third State,”
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in paragraph 1 of article 5. Moreover, those words had:been omitted in
the émendﬁents to article 5 submitted by the delegations of the Syrian
Arab Republic (CDDH/1/62), Pakistan (CDDH/I/24), Romania (CDDH/I/13) and
thirteen delegations (CDDH/I/75). His delegation fully supported that

deletion.

29, In accordance with the Chairman's ruling that article 5 would be
discussed paragraph by paragraph, he would confine his remarks to
paragraph 1, but he reserved his delegation's right to comment on the
other paragraphs of article 5 as they came up for discussion.

30. Mr., DRAPER (United Xingdom) said that the Netherlands delegation had
become a sponsor of the amendment submitted by his own and the Belgian
delegations (CDDH/I/67 and ‘Add.l1), the main purpose of which was to
strengthen the idea of obligation expressed in paragraph 1 of the ICRC
text and to ensure that there was a single, clear-cut system for
designating Protecting Powers that could be anplied from the very outset

of the conflict.

31. Mr. FISCHER-REICHENBACH (Sovereign Order of Malta), speaking at the
invitation of the Chairman, said.that the Order was prepared to assume the
function of substitute for the Protecting Power where nossible and would
be glad to collaborate with the ICRC in awnpropriate circumstances.

32. The Order had for centuries acted as an instrument of public inter-
national law, with functional sovereignty which fitted it for supra-
national activity; it was based on the same principles of independence,
neutrality and equal treatment of the needy as the ICRC; it had embassies
in forty States in Purope, Latin America, Africa, the Middle East and
Asia and had medical personnel and establishments at its disposel in sonme

seventy countries.

33. Mr. HUGLER (German Democratic Republic) said that it was essential to
devise a practical system acceptable to all States. His delegation
supported tie Indian amendment to paragraph 1 (CDDH/I/63), preferred
proposal I of the ICRC draft of paragranh 3, and agreed with the amendment

to the definition of ‘isubstitute” in article 2 (e) proposed by Poland
(CDDE/I/29).

34. "The general control functions which the Pakistani amendment (CDDH/I/?L)
the Protecting Powers were, in the view of his delegation,
too far-reaching; those functions should be limited to controlling the
implementation of the provisions of the Geneva Conventions and the draft
Protocols. There should be no interference with the sovereign rights of

the parties to the conflict.

wvould confer upon

35. The provisions would have little practical value unless a time-limit
was set for the appointment of Protecting Powers. His delegation was aware
of the difficulties likely to be encountered in that connexion, and would
therefore give careful consideration to the possibility of enabling the
ICRC to offer its good offices with a view to the designation of Protecting
Powers acceptable to both parties to the conflict.
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36. Mr. ARIM (Turkey) said that the ICRC.text of paragranh 1l was acceptable
to his delegation, as was the Belgian, Netherlands and United Hingdom
amendment (CDDI/I/67 and Add.l) which did not differ greatly from the

former text. His delegation was not yet in a position to comment on the
other amendments to paragraonh 1.

37. Mr. LYSAG&E‘(Ireland) said that any proposal that increcased the
likelihood of the appointment of Protecting Powers with power to implement
the Conventions would be welcomed by his delegation, which considered that
the parties to a conflict had a recinrocal moral obligation to consider in
good faith the adversary's proposal for a Protecting Power. 1t was also
necessary to provide for the appointment of a substitute, subject to the
agreement of the parties to the . conflict,

33. His delegation preferred the ICAC text to the amendment in document
CDDH/1I/67 ‘and Add.l, which secmed to deprive ithe Protecting Power of any
general function of ensuring implemecntation of the Protocol.

39. Mr. MURILLO RUBIERA (Spain) said ‘that his delegation's amendment to
paragraph 1 (CDDH/I1/77) stressed the legal and moral obligation of each
party to the conflict to appoint a Protecting Power at the beginning:of
the conflict and- to accept.on its territory the activities of .the
adversary's Protecting Power. It should be made gquite explicit in
paragraph 1 that States.were-in duty bound to respect certain .inter-
national rules, irrespective of their reasons for entering:a conflict.
The idea: of appointing Protecting Powers was a substantial improvement
on that of making diplomatic arrangements to protect interests.

LO. Although the ICRC's functions were mainly administrative, it would be
in a position to help the parties to the conflict to fulfil their
obligations, and a vrovision to that effect should be included in
paragraph 1. The . Italian amendmént to naragranh 3 (CDDH/I/50) was

based on- the same idea.

Ll1. Mr. NODA (Japan) said that his delegation could agree in principle
with the ICRC ‘draft of paragraph 1, but considered that. the phrase
“"which has not already entrusted the protection of its interests and
those of its nationals to a third State’ should be deleted and therefore
supported thé nrovosals to that .effe¢t in documents CDDH/I/18, CDDH/I/62,
CDDH/1/67 and Add.l and CDDH/I/7C. - Furthermore, it held the view that-
each party to the conflict should be under :an obligation to accept a
Protecting Power and therefore sup»orted .the Belgian, Netherlands and
United Yingdom amendment (CDDH/I/67 and Add.l).

42, Mr. YAKOLECKI (Poland) said that to enable the Protecting Powers to
play an effective and impartial role, it would be necessary to obtain the
agreement of the three parties concerned, namely, the designating Party, -
the adverse Party and the Protecting Power designated. He therefore fully
supported the ‘amendment in document CDDH/I/70. '
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Paragragh 2

43. Mr. Antoine MARTIN (International Commlttee of the Red Cross) said
that many government: experts had. suggested that the problems encountered
in the designation and acceptancz of Protecting Powers might be solved
by the establishment of specified time-limits. In that connexion, he
drew attention to paragraphs 4.75 and 4.80C on vages 181 and 182 of the
report on:the second session of the Conference of Government Experts on
the Reaffirmation and Development of International Humanitarian Law
Applicable in.Armed Conflicts.and to the replies of Governments to
question 3 .of the ICRC questionnaire concerning measures intended to
reinforce .the .implementation of the Geneva Conventions of 1949. Proposals
for entrusting the ICRC with the administration of the designation and
acceptance procedures and with the necessary notifications had been
supported by the majority of experts. The ICRC would be prepared to
assume, that tasikk in accordance with paragraph 2. )

Li, Renlying to a.question raised by the Netherlands representative at
the eleventh meetlng;,he said that the ICRC would be the body responsible
for deciding whether there was dlsagreement or unjustified delay in the
designation or acceptance of the Protecting Power, after taking all
aspects of the s1tuat10n and the opinion of the interested parties into

account.

45, Mr. de BREUCKER (Belgium), introducing the amendment to article 5,
paragraph 2 in document CDDH/I/67 and Add.l, said that its purpose was
basically the same as that of the ICRC text, which it was merely intended
to strengthen. The sponsors took special exception to the use of the
term "unjustified delay’” in the ICRC text. Moreover, his delegation
would like the words ‘shall have the right tc exercise’” in the amendment
to be replaced by the words !"shall exercise'',

L6. The Conference might wish to con51der inserting an additional
nrov1q10n to enable the ICRC to exercise its good offices in a situation
where a Prqtect;ng Power was unable to be present.

L7, DMr. ABDINE (Syriéh‘Arab Republic), introducing his delegation's
amendment to paragranh 2 (CDDH/I/62), said that it was proposed to
delete the words Munjustified delay” because they were likely to give
rise to 'useless discussion and to encourage the very delay they were
intended to prevent.

48. Mr, BOUBEN (Byelorusulan Soviet Socialist Republic) said that his
delegatlon supnorted the pr0p09a1 to delete the words ”unJUStlflgd delay™

49. A number of delegations had expressed the view that the wording of
the draft Additional Protocols should be kept as close as possible to
that of the Geneva Conventions of 1949. That was the purpose of the
amendment to paragraph P in document CPDH/I1/70; a similar provision was
to be found in article £, paragraph 5, of draft Prétocol IY and in the
paragraph 3, of draft Protocol ‘I in document

P

amendmerit to article 5,

CBDH/1/75.


http:CDDH/I/SR.12

CDDH/I/SR.12 - 94 -

50, Since the feasibility of communicating the proposed list of States
to the ICRC within ten days was doubiful, the time-limit had been left
open in the amendment. In conclusion, the idea of three-sided agreement
to the designation of the Protecting Power should be retained.

shared the view that the words "unjustified delay’ should be deleted.
It agreed with the amendment in.document CDDH/I/67 and Add.l, with two
reservations: first, the expression "from the outbreak of a situation®
was somewhat vague; scecondly, -his delegation was in favour of the
appointment of a Protecting Power by three-sided agreement, as provided
for in the  ICRC text, and considered that the three narties should be
given adeguate time to reach agreement.

52. Mr. MURILLO RUBIERA {S»ain), introducing his delegation's amendment
to paragraph 2 (CDDI/iI/77), said that it was baseé on the ICRC text and
on.views expressed at tlie Conference of Government Exzperts. The term
"unjustified.delay'’ had been omitted becausec it lent itself to.different
interpretations. The time-limit, which had been.left open, should be
short, in view of the naturc of modern conflict.

53. Mr. BOULANZN: GV (Union of Soviet Socialist Republicsj said that his
delegation would be submitting a drafting correctioni/ to the amendment
in document CDDH/I/70, :

54. The activities of any humanitarian organization that might act as an
intermediary would be of an extraordinary nature and it was therefore
inappropnriate to lay down an obligatory n»nrovision in the pdragraph. That
was why the sponsors of the amendment had used the words ''subject to the
consent of the parties to the conflict®. : :

55. Mr, DRA?Eg.(United iZingdom), replying to the representative of the
United Republic of Camerocn, said that the mcaning of the.phrase '"from
the outbreak of a situation’ should be reasonably zslear to the parties
concerned. The ICRC would begin its mediation procedure immediately a
conflict for which there was . no Protecting Power had begun.,

56. His delegation could aécept the Belgian suggestion to replace the:
words.''shall have the,right to evercise’ in the Belgian, Netherlands and
United {ingdom amendment (CDDH/1/67 and Add.l) by the words ‘'shall
exercise'.

57. Mr. REIMANN (Switzerland) said he thought that amendment CDDY/I/67
and Add.l, as altered by the sponsors, was an improvement on the ICRC text.

Paragraph 3

58.. Mr. CASSESE (Italy), introducing his delegétion's amendment (CDDH/I/50),
said it was designed to enable the ICRC to intervene.as soon as possible
after the .outbreaix of hostilities and to avoid the delay that the complex

1/ Later circulated as document CDD:/I/70/Corr.1l.
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machinery envisaged in the ICRC text would cause. There was no intention
of imposing any duty on the ICRC: under the Italian amendment, that body
might offer to act as a substitute, but would decide for itself whether
or not it should assume such functions.

59. The ICRC provided in its draft that it could offer its services only
as a measure of last resort, whereas the amendment would authorize it to
do so from the outset of the conflict. Moreover, the opening words of

the amendment made it clear that such action would not relieve the parties
to the conflict of their obligations under paragraphs 1 and 2.

50, His delegation had submitted its amendment to paragraph 3 rather than
to paragraph 1 in order that the primary duty of the parties to a conflict
to appoint a Protecting Power should be emphasized at the beginning of the
article: an offer by the ICRC to act as a substitutc was only a possibilit-
and should therefore take second place.,

COMMEMORATION OF THE SHARPEVILLE AFFAIR

61. Mr. CLARE (Nigeria), recalling the fact that the United Nations
General Assembly in resolution 2142 (XXI) had proclaimed 21 March as
"International Day for the Elimination of Racial Discrimination", read
a solemn declaration to commemorate the Sharpeville affair, and

Mr. TASWELL (South Africa) exercised his right of reply.

62. Mr. BELCUSOV (Ukrainian Soviet Socialist Republic) said that his
delegation, together with the delegations of the Union of Soviet Socialist
Republics and the Byelorussian Soviet Socialist Republic, wished to be
associated with the Nigerian statement.

The meeting rose at 6 p.m.
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SUMMARY RECORD OF THE THIRTEENTH MEETING

held on Friday, 22 March 1974, at 10.15 a.m.

Chairman: Mr. FAMBRO (Norway)

CONSIDERATION COF DRAFT PROTOCOL I (CPDH/1) (continued)

Article 1 -~ Scope of the present Protocol (CDDE/1; CDDHE/I/12 and Add.1 and
Corr.l, CDDH/I/4l and Add.l to 7, CDDE/I/L2, CDDH/I/71, CDDH/I1/78)

(continued) '

1. Mr., MILLER (Canada), introducing draft resolution CDDH/I/7%2, said
that, in the course of the Conference, the question of the exercise of
the right of self-determination of peoples had assumed considerable
importance in relation to the two draft Protocols and, indirectly, the
four Geneva Conventions of 1949. The discussion had been very construct-
ive and had produced some most detailed and interesting proposals; all
those »ronosals had emphasized the need to apply the régime of the Geneva
Conventions, as sunnlemented by the Protocols, to armed conflicts which
involved the exercise of the right of self-determination within the
meaning of the Charter of the United Nations.

2. Unfortunately, the discussion of that question had not begun as soon
as would have been desirable in view of its importance, with the result
that at a time when the Committee's work should be coming to an end,
there were still uncerteinti»s as to the »nrecise wording to be given to
that principle in the Protocols; and as to the repercussions that it
might have on the Protocols as a whole and indirectly on the Geneva
Conventions. It was absolutely essential that more time should be
available for a thorough examination of that important question. The
Canadian and New Zealand delegat.ons were therefore »mroposing that a
werking group be set up to study the problem in depth before the

Diplomatic Conference resumed in 1975.

3. In so doing they were not seeking in any way to prejudge, hamper or
impede the decisions that the Committee might perhans wish to take on

the various pronosals cencerning the formulation of the right of self-
determination, in article 1 of draft Protocol I. 1In submitting draft
resolution CDDE/I/7%, the Canadian and New Zealand delegations were merely
suggesting a method of work which might, perhaps, make it nossible to

reach a more widely acceptable formulation of the principle in guestion

and to facilitate the work of the Conference in 1975. The draft regolution
could be referred to the Conference in plenary session.

L, In the French version of onerative paragranh 1; the comma after the
word “humanitaire should be celeted.

* Incorporating document CDDH/I/SR.13/Corr.l.
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5. As regards the task to be carried out by the intersessional working
group, the sponsors of draft resolution CDDH/I/78 had restricted them-
selves to mentioning the problem of the right of peoples to self-
determination, because in the course of the work of the Conference that
problem hac¢ assumed far greater imnortance than any other, but they
would have no objection if other delegations wished to npropose additional

tasks.

6. Mr. GIRARD (France) said that differences of opinion on the problem
of the right of pcoples to self-determination were concerned much less
with the objectives than with the means to achieve them.

7 That important problem, which went beyond the initial frame of
reference of the Conference, called for very thorough consideration.
For that reason, the French delegatiocn would not be able to support
the amendments to article 1 in documents CDDH/I/11 and Add.1 to 2,
CDDH/I/L1 and Add.l to 7 and CDDi/I/71 or other proposals to the came
effect, because they did not seem appropriate, at the present stage of
the Conference's work. His delegation agrced with those of Canada and
New Zealand that the dialogue that had been begun should be pursued.

3. Mr, QUENTIN-BAXTER (New Zealand) said that the reason why his
delegation was reluctant to accent the amendments concerning the
problem of the exercise of the right to self-determination was not
because it dissociated itself from the position taken up by the inter-
national community, in particular by the United Nations, but because the
Conference on the development of humanitariam law did not seem the
appropriate tribunal to deal with such a matter. The Conference's role
was not to condemn tyrants but to bring them to respect the rules of
humenitarian law so that the victims of the conflicts in gquestion should
be spared unnecessary suffering.

c. It was therefore nropber that the problem as a whole should be given
closer consideration with a view *o defining the elements needed to
complete the Geneva Conventions in line with the iupartial tradition of
the Red Cross, and to extending their annlicetion to the type of conflicts

that broke out at the present time.

10, After a short procedural debate in which Mr. MILLER (Canada) and
Mr. MISHRA (India) toolr nart, the Chairman said that document CDDH/I/78
contained an entirely new proposal, which went beyond the scope of
article 1. In accordance with the rules of nrocedure, the Committece
should consider the amendments to article 1 instead of continuing to
discuss the draft resolution which could be considered either by the
Conference in plenary session or'by the Committee itself at its next

meeting.

It was so agreed.

11. After a furtiher procedural discussion in which MMr, TARCICI {(Yemen),
Mr. CLARIT (Nigeria) and Mr. DRAPER (United ¥ingdom) took part, the
CHAIRMAN proposed, at the suggestion of Mr. MISHRA (India), that the
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meeting be suspended so that unofficial discussions might take nlace with
a view to reconciling the amendments to article 1 in documents CDDH/I/41
and Add.l to 7 and CDDH/I/71, and avoiding a debate on them before they
were put to the vote.

It was so agreed.

The meeting was suspended at 11.5 a.m. and resumed at 11.30 a.m.

12. MNr. PRUGH (United States of America) reqguested that a discussion
be held on the draft resolution submitted by the Canadian delegation

(CDDH/I/77).

13. Mr. MILLER (Canada) said that,during the suspension, several
delegations had suggested drafting changes to the draft resolution
sponsored by his delegation and that of New Zealand, and that it would

be desirable that those suggestions should be submitted to the Committee.
It would, however, be preferable not to start a detailed discussion of

the draft resolution ac long as the fate of article 1 had not been settled.

14. lr. GARCES (Colombia) said he agreed with the United 3tates represent-
ative. Delcgations, particularly those from distant countries, needed
time to reflect and to consult their Governments,

15. The CHAIAMAN, referring to the decision taien before the suspension

of the meeting, said that, if there were no chjection, he would take it
that the Committee was reacy to consider the amendments to article 1.

It was so agreed.

16, Mr. LISTRE (Argentina), snealkting on behalf of the sponsors of the
amendment to article 1 (CDDH/I/71), said that it resresented a compromise
between amendments CDDH/I/1Z and Add.l and Corr.l and CDDi/I/41 and Add.l
to 7. In the Yorking Groun, the Argentine delegation had stated that it
wished to limit itself to a modification of amendment CDDH/I/L1 and Add.1l
to 7, namely, to renlace the words ‘colonial and alien domination® by
“colonial domination and alien occupation’. Subsequently, at the request
of the sponsors of amendment CDDH/I/&l and Acdd.l to 7, the compromise
formula '‘colonial and alien occunation’ had been used.

17. Amendment_CDDH/I/?l should obtain the supnort of the majority of the
sponsors of amendment CDDH/I/41 and Add.l to 7. Moreover, it was not
incompatible with amcndment CDDH/I/12 and Add.l and Corr.l from which it
had taken the so-called "Martens clause’. The ICRC text was used in

naragraph 1.

14. Mr, MISBERA (India), speaking on behalf of the sponsors of amendment
CDDH/1/L41 and Add.l1 to 7, said that they considered .amendment CDDH/I/71
acceptable on condition that the words ‘icolonial and alien occupation®

in paragranh 2 were replaced by ‘colonial domination and alien

occunation’.
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19. Mr. ABDIN: (Syrlan Arab kenublic), speaking on behalf of the Arab
group, sazid that the groun would nrefer amendment CDDH/I/L7 and Add.l
to 7, but, in a s»irit of conciliation and tc cnable the Committee to
extricate itsclf from the deadlock,; it was ready to support amendment
CDDHE/I/71, which reconciled the fifferent noints of view. In paragraph 2
of the French version, howecver, the word "nopulations’ should be replaced
by the word © nﬂgigf‘, and the ewnression "o leur droit A 1'auto-
détermination” by Ydu droit des peunles A disnoser d'eux-mimes’, so

) ity with the terminoclogy oi the

that the text would be in confory
Charter of the United MNationgs anéd the Declaration on Princinles of
International Law concerning Friendly Relations and Co-omneration among
States in accordancse with the Charter of the United Nations (General
Assewbly resolution 2625 (XXV)).

20, Hrs. VEILLER (i'exico), soecaking on behalf of the sponsors of
amencdment CuLH/I/7l said that they accoptod the Indlun amendment which

inally nroposed hy the snonscrs. The
epresentative were also accepntable.

changes »ronosed by the 3yrian

corresvonded to the wording ori

"S!Q

21. Iir., ABADA (Algeria) said he supnorted the Syrian nroposal., His
delegutlon was one of the snoncors of amendment CDDH/I/LL and Add.l to
7 and it accepted proposal CHDE /I/?l in a spirit of compronise.

22, The Algerian dclegation was ready, in the pericd between the two
sessions of the Conferencec, to consider the repercussions of the decigion
to be talzen by thoe Committee on article 1.

23, Mr, HESS (Isracl) said he would lilze to mexe a brief statement
concerning article 1 of the ICRC text of draft Proteccl I. That article
corresnponded to paragranh 1 of document C“““/l//l In his delegation's

opinion,; the exnprecsion "the Geneva Conventions” was purely descrintive.
The '124% Diplomatic Conference had drawn up four distinct and senarate
Conventions, cach dealing with a separate subject and having its own
framewor:x and final clauscs.

2.,  Although the coumon objective of the four 1949 Gen:ove Conventions
was to pnrotect the victims of war, cach of them had its own validity and
anplicability and constituted a distinct legal instrument.

25, His delegation wished to reiterate its understanding that the worl:
of the Conference in no way affected the senarate and distinct legal
validity of each of the Conventions.

26. Wr. de BREUCKEID (Belgium) said that amendment CDDH/I/71 was merely

a combination of amendments CDDH/I/12 and Add.l and Corr.l and CBBH/I/41
and Add.l1 to 7. The sponsors of amendment CDDH/I/12 and Add.l and Corr.l
did not in any way cnvisage the situation described in documents CbDH/1/11
and Add.l to 2 and CODH/I/L1l and Add.l to 7; all that they had done had
been to lay down the obligation te resrect and to ensurc respect for the
Protocol, to define its scone, and to restate the annlicability of the
so-calle@ Martens clausc in certain situations. Paragrann 2 of amendment
CDDY/X/71 contained a provision which was wholly alien to the spirit of
amendment CDDH/I/172 and Add.l and Corr.l and it was in no sense a
compromisc,
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27. Mr. ALDRICH (United States of America) said that he, too, was of the
opinion that amendment CDDZ/I/71 did not represent a true compromise on
the substantive questions dividing the Committee.

28. lMr. CRISTESCU (Romania) said that he whole-heartedly supported amend-
ment CDDH/I/71 and the Indian amendments.

29, Mr. BLIX (Sweden) said that the Conference must arrive at a version

of article 1 which would be acceptable to all the groups of countries,
otherwise the uscfulness of the Protocol would be greatly impaired.

Since none of the amendments submitted so far had met with general
annroval, his delegation would abstain on cach of them. It was unfortunatec
that the discussion could not have been nrolonged and that acceptable
alternative solutions had not been found. Since so little progress had
been made in the dJdiscussions, he would have nreferred the Committee not

to nroceed to a vote.

3C. lMr. EL GHONEHY.(Arab Henublic of Egyst), sunnorted by lir. CLARII
(Nigeria) and tiiss ZCA (Ivory Coast), moved the closure of the debate on

amendment CDDH/I/71.

21. Mr. DRAPER (United Vingdom) and Mr. GLCRIA (Philippines) said they
were opposed to the closure of the debate; amendmeat CDDH/I/71 had been
submitted only recently and had not yet been vproperly discussed.

32. The CHAIRMAN put the Egyptian motion to the vote.

The motioﬁ for the closure of the debate was adcpted by 64 votes to

27, with L abstentions.

Mr. "NItiL (Austria), swealing on a point of order, recalled that
several amendments had been submitted to article 1 and that, in conformity
with rule 41 of the rules of procedure, those proposals should be »put to
the vote in the order in which they had¢ been submitted., Since amendment
CDDHE/I/12 and Add.l and Corr.l had been submitied before amendment
CDhDii/1/71, it should be put to the vote first., The Austrian delegation
agree to the vote being talzen first on amendment CDDH/I/71,

3.

would, however,
nrovided that each of its »naragranhs wes votited unon senarately.

14, The CHAIRMAN 3aid that, in conformiiy with rule L0 of the rules of
nrocedure, the Committee should vote first on the amendment furthest
removed in substance from the original nremosal, namely amendment CDDH/I/71.

A5. DMr. ALDRICH (United States of America) said that in his opninion
amendment CDDH/I/Ll and Adé.l to 7 was furthest removed from the original

nronosal.

36, Fr, MISHRA (India) requested, on behalf of the sponsors of amendment
CODH/I/L1 and Add.l teo 7 that nriority should be given to amendment
CDSE/1/71.

37 lir. ALDRICH (United States of America) onrnosed that request.
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38. The CHALRIAN put the Indian regue est to the vote.

The Committce decided, by €67 votes to 14, with 14 abstentions, to
give nriority to amendment CDDN/I/7L

39. The CriAIRiiAN recalled that Austria had aslied at each paragranh

th
of amendment CJuH/I/?l should be »nut to the vote separately.

4G, r. EL GHONEMY (Arab Xepublic of Egypt) onnosed the Austrian request.

The Committee rejected the Austrian request by 50 votes to 21, with

6 abstentions.

41. Hr. MARIN-BOSCE (kewico), Rannorteur, read out amendment CDDH/I/71,
as amended orally during the susnension of the rieeting.

4o, Mr. MISFRA (India) suggested that the word "against’ should be
inserted in paragraph 2 of the English text, as amendcd orally, between

the. words "alien occupation, and’ and ‘racist régimes'.

At the request of the representative of Nigerigj e vote was talen hy
roll-call on amendment CoDL/I1/71.  iIndie, having been dirawn by lo» by the

Cheairman, was called unon to vote first.

donesia, Ireg, Iran, Jordan, Muwait, Lebanon, Liberia,
Maacq vscar, Mali, Morocco, lMauritania, liexico, liongolia, Hligeria, Norway,
Uganda, Pakxistaen, Panama, Peru, Poland, Qatar, Arab Rernublic of IZgynt,
Libyan Arab Kepublic, Syrian Arab Republic, Renublic of Viet-Nam
Yy I ' y I 1 ﬂ ’
Democratic People's Xenpublic of ¥orea, German Democratic Republic
¥ & ) + 9
¥hmer Renublic, United Republic of Camercon, United Republic of Tanzania
2 * 5 b h *
Romania, Scnegal, 3udan, Sri Lanka, Sultanate of Oman, Chad, Czecho-
slovakia, Thailend, Togo, Trinidad and Tobago, Tunisia, Ulirainian Soviet
k] ) v ) ?
Gocialist Republic, Union of Soviet Socialist Republics, Venezuela, Yemen,
Democratic Yenien, Yugoslavia, Zaire, Zambia, hAlbania, Algeria, Saudi Arabia,
Argentineg, Bangladesh, Byelorussian Soviet Socialist Republic, Bulgaria, i
Burundi, China, Cy»rus, Ivory Coast, Cuba, E1 Salvador, United Arab
Emirates, Finland, Gabon, Ghana, Guinea-Bissau, honduras, Hungary.

In favour: India, Ind
LY

Against: Israecl, Italy, Japan, Licchtenstein, Luxecmburg, lMonaco, New
Zealand, Netherlands, Portugal, Republic of Norca, United Kingdom of
Great Britain and Northern Ireland, Switzerland, Uruguay, South Africa,
Federal Republic of Germany, Belgium, Canada, Venmark, Spain, United
States of America, France.

Abstaining: Ireland, Philippines, Holy See, Sweden, fTuritey, Australia,

Austria, Burma, Brazil, Chile, Colombia, Grecce, Guatcmalia.

The amendment to article 1 (
by 70 votes to 21, with 13 absten

CoDH/1/71), as amended orally, was adonted
tio

43. The CHAIRHAN nointed out that by the adoption of that amendment all
the other amendments submitted to article 1 of draft Protocol I had been

excludcd.
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L Mr., CUTTS (Australia), explaining his vote, said that his delegation
was in favour of the apnlication of draft Protocecl I to those struggling
for self-determination; it could nct, however, agree to certain terms in
amendment CDDH/I/71 whichk introduceéd the concept of just or unjust war;
it was for that reason that it had abstained. He regretted, moreover,
that the Committece had not taken a separate vote on each paragraph, for
he would have been able to supwort some of them unreservedly. He also
deplored the fact that the discussion had been closed prematurely.

45. Mr. SAARIO (Finland), speaking in exnlanation of his vote, said that
what was most imnortant was to reach a solution that was acceptable to all.
The object of the Confercnce was not to draw up a juridical definition of
struggles for national liberation, but to find a means of extending
nrotection to all victims of conflicts, whatever those conflicts might

be. In supporting amendment CpDiZ/I1/71, his delegation had therefore

voted in favour of the underlying princivple rather than the form in which
it had been submitted. Y¥is delegation did not consider that the Committee
had given enough attention to draft resolution CDDH/I/773,

L6, Fr. de GERLICZY-BURIAN (Liechtenstein), exnlaining his vote, said
that his delegntion's wosition was based on juridical considerations.

tThe meeting rose at 1 »n.m.
=] "
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 SUMMARY, RECORD OF THE FOURTEENTH MEETING

held on Monday, 25 March 197k, at 10.15 a.m.

Chairman:  Mr. HAMBRO (Norway)

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (concluded)

Article 1 - Scope of the present Protocol (CDDH/1; CDDH/I/71, CDDH/1/78)
{concluded) S .

1. Mr. de BREUCKER (Belgium) said that his delegation had maintained on
several occasions, both before and during the Conference, that the ’
struggle of peoples against colonialist and racist régimes deserved under-
standing and sympathy and that adequate protection should be given to
combatants engaged in such conflicts. It had participated in the. Working
Groun's discussions to seek a solution to the nroblem of covering such
conflicts in an appropriate text and had therefore welcomed the draft
resolutlon submitted by Canada and New Zealand (CDDH/I/73). :

2. 'He considered that the vote on amendment CDDH/I/?I, submitted by
Argentina, Honduras, Mexico, Panama and Peru had been premature, since
furthor discussion might have led to a more precise text guaranteeing
adequate protection for war victims. That amendment had discriminatory
and subjective features which were out of place in the Geneva Conventions.
He hoped that, despite the result of the vote, texts would be drawn up

at the second session which would give effective protection to the victiims
of all forms of armed conflict in accordance with universally accepted

standards and could be adopted by consensus.

3. His delegation considered that the Committee should  examine the
Canadian and New Zealand draft resolution (CDD®E/I/72), take note of
amendment CDDH/I/71 and reaffirm the need to maintain the .universality

of humanitarian law.

b, Mr. CAMEJO-ARGUDIN (Cuba) said that the amendment in document
CDDH/1/71 had not been suvnorted by all Latin-American countries because
they were reluctant to vote against the United States Government. His
delegation nad voted in favour of the proposed-amendment, on the under-

standing that the text was interpreted as referring not only to the ,
present at the Conference and those recognized

national liberation movements

by the Organization of Afrlcen Unity and the League of Arab otates, but
also others such as the Puerto Qlco liberation group.
5. Mr, HESS (Israel), explaining,his delegation's negative vote on the

amendment in document CDDE/I/71, said that his delegation's statements in
plenary had indicated why, in its view, a clear distinction existed and

* Incorporating.document CDDH/I/5R.14/Corr.1
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must be maintained between international and non-international conflicts,
and why subjective distinctions based on the motives or the cause of one
or other mnarty connlectely disregarded the fundamental vrinciples of inter-
national humanitarian law. He su»nported, and would have voted in favour
of paragranhs 1, 3 and & of that document, had that been possible,

6. Br. LYSAGHY (Ireland) said that his delegation had not opposed the
amendment in document CDDH/I/?I because his Gevernment was gsymmathetic

to the aspirations of national liberation movements and to their claim to
the nrotection of internationel humenitarian law. tHe was, however,
disarpointed thet the sponsors had not nroduced a more objective defini-
tion of the circumstances in which the Protocol was to be annlieéd to wars
of self-determination, and he annealed for a modification cof the amendment
in accordéance with the reservations which he had eznressed. Ilie honed that
the matter would not.be pressed to a vote in nlenary at the current session.

7. Mr. BAL:BY (Federal Republic of Germany) said that the character of
wars. of national liberation was often a controversial pnelitical issue;
they should not automatically be labelled as international conflicts, as
described in article 2 conmon to the four Geneva Conventions of 19495,

Hic delegation had owposed amcndment CDDK/T/71 because it did not
differentiate between the international or non-international character

of wars of liberation. HNevertheless, he did supvport the maximum extension
of the Gencva Conventions to all victims of wars of liberation, as inter-

national humanitarian law should be universal.

s. He considered that the definition of self-determination amnlicable
to areas of {fighting "against colonial domination and alien occupation
and racist régimes', given in paragraph 2 of the amendment, was too
limited: that principle should anply to all narts of the world.

9. Mr. OF3TAD (Norway) said that his delegation's vote in favour of
the amendment was the expression of its desire to give the Geneva
Conventions the widest possible apnlication. All war victims must be
protected, regardless of the political and legal clacsification of the
conflict, and that was only possible if the apzlicability of inter-
national humanitarian law was severed from all controversial political
and legal concents. The distinction between international and non-
international conflicts was not a convenient criterion for the apnplication
of international humanitarian law. A3 many victims ac possible must be
given maximum bprotection under the Geneva Conventions and the proposed
Additional Protocolcs.

10. Although supporting that principle, his delegation did, however,

have strong reservations against some of the wording oY document CDDH/I/?I,
and regarded the phrese “against colonial domination and alien occupation
and racist régimes” as sunerfluous. It would have preferred the wording

of document CDLH/I/11  and Add.l to 3.

11. Adontion of the amendment in document CDDM/I/71 did not amcunt to
acceptance of the so-called “just war? concept. It was intended to ensure
‘equal protection of all victims on both. sideg in wars of national liberation.
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12. Lastly, he wished to recall that his delegation had reserved its right
to propose. at a later stage of the Conference that the two draft Protocols
be amalgamated into one single Protocol applicable in all armed conflicts.

Consequently, he did not consider any adopntion of article 1 as final at

the nresent stage of the Conference.

13. Baron van BCETZLLAER van ASPEREN (Netherlands) said he hoped that
decisiong would thereafter be taken by consensus, which was essential in
dealing with matters of substance. FHis delegation would continue its
efforts to find a universally acceptable solution to the problem of
defining wars of self-determination. His delegation had voted against
amendment CDDH/I/71, as it supnorted the ICRC's view that humanitarian
princinles must be applied in all circumstances.

14, Mr. PICTET (3witzerland) said he regretted that the amendment in
document CDDIi/I/71 had been put to the vote, since key provisions should
be adopted by consensus, even at the expense of long and arduous search,
All possibilities of reaching a generally accentable text had not been

completely explored.

15. His delegation's vote concerned the wording of paragraph 2: it did
not refer to the strugglc against colonial domination, alien occupation or
racist régimes. His delegation had doubts concerning the opportuneness of
introducing concents of & political nature into matters of humanitarian
The Geneva Conventions had always been above all considerations of

law.

that type in order the better to protect the victims of all conflicts
whatever their origin. He hoped that the question would be studied more
deenly. -

16. FPr. LEHNMANN(Denmark) said that his delegation had voted against the
proposed amendment because it introduced subjective and political criteria
into a legal text whose purnose was humanitarian. The Conference should
work for the adoption of humanitarian rules governing the largest possible
number of victims of all armed conflicts, whatever their nature. Such
nrotection could only be based on objective, non-rolitical criteria.
Considering the importance of the issue, his delegation would have
preferred that no vote had been taken. It fully supported the draft
resolution in docurment CDBE/I/7” which it honed would lead to a consensus.

17. Mr. PLASA (Albania) said his delegation had voted in favour of
amendment CDDH, , in accordance with its Government's princinle of
support for onpressed peoples fighting against colonialist and racist
régimes. The fact that wars of liberation were recognized by the
Conference renrescnted a victory for peace-loving countries. The
should be reflected in the draft Protocols,
He also had

provisions in naragraph 2
although he would have preferred a more clear-cut wording.
some reservations about the wording of paragraph 3.

19, Mr. DAYAL (India) said that the introduction into the discussion
before and after the vote of the idea of just and unjust wars, and
consequently that of discrimination, had only confused the issue.,

question before the Committee had simoly been to decide whether a specific

The
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type of confiict which was 2 major nhenomenon of the time should be
recognized as an international conflict. Different interpretations of the
implications of that:uecision could only create difficulties in -the work

of the Confercence.

So .

19, HMrs. QUIHNTIRC (Celembia) suid she wished to reaffirm her country's
unwavering attachment to the princinle of the freec self-determination of
peoples, as enshrined in the United Nations Charter. - Her delegation had
absivained Irom the vote on cmendment CDDK/1/71, however, for reasons of a
juridical nature, since it was not satisfied with the way in which the
concent of liberation struggles was linked to Protocol I. None the less,
in view of the importance of the iscue, her delegation had been in favour
of continuing the discuscion in the hope of rcaching a compromise solution,
since it fearcd thea® adopticn of the amendment might have 'immediate
political rather tren legal eoffects, thus jeopardizing the principle of
universality .on which tle application of humanitarian law should be based.
ERPYTI (Ita’" 52id thet his delegation felt that 3lthouoh, in

I

20. Vr. 5;
certain. cases, the strugcles of national liberation movements recsulted in
international conflicts, that type of conflict had snccial characterictics
and was not an Inter-State conflict for the regulation of which inter
national humanitarian law had been-develoned. DBpecial international rules
applicable to natici:ial libe.ation wars should be worked out, which would
be acceptable to both parties engaged in that type of conflict. His
delegation had voied -against the amendment because it considered thet
rejudice “he further examination of a whole category of
risonaer-of-war status and the »nrotection of the

U

the text would =r
probleoms, includi
civiliean populati

21. e supporied arnft resolution CIDH/I/73, because an intersessional
esvanlish the conditions under which the Geneva
and the draft lLdditionel Protocols could be annlicable to

)

.

voriking n5ro
Conventions
struggles

‘_‘ddONT {Holvy See) said tnat his delegation had kept silent during
ich had orecedea the vote on amenément CHBH/I/71, but

wouldG not ccnceal its anxiety as to what the conseguences of that vote
mioh” he for itoe Tuiurce of the Conference. Other international organiza-

tions were resmwonsible for tak%ing deciszsions of a fundamentally molitical
nature and for the Conference fto talte such decisions could only increase
the exizting confusion concerning the competence of the different organ-
izations. The voto heo snlit the Conference into two groums. The value
ight be adopted would be diminished if there were a-
certain number oi States which thought it against their interests to
apvly thom, as had he : case in the wnast, when a number of countries
had refused to accept a draft proposed by the ICRC. In the case of rules
of international bhumanitarian law, it was desirable to seek a consensus.
What was absoiutely cssential was to leave the door open for further
dialoguc; hig dclegation hoped it would not be a dialogue of the deaf.

of any rules--that mi

23. Th:“:cﬁf'(J san) said that his delegation hacd opposed amendment

CDD!/I/?l because 1t implied a radical modification of the basic vrinciples
and the whole structure of the Geneva Conventions and the drafi Protocols,
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even the titles of which would have to be changed. He hoped to hear the
observations of the ICRC representative on the amendment and suggested

that the ICRC should provide the Conference with a set of new draft
Protocols as a basis for discussion at the second session of the Conference.
The Japanese delegation felt that the convening of an intérsessional
working group as proposed by Canada and New Zealaid might be heloful.

24, Mr., ECONOMIDCZS (Greece) said that, to be effective, international
humanitarian law must be universal. The absence of a comnpromise solution
might have serious consequences. The United Nations or some other inter-
national organization might be made responsible for deciding in the light
of objective criteria - such as the duration, intensity or scope of a
conflict - whether it was to be considered as having an international
character. His delegation regretted that the Canadian and New Zealand
draft resolution (CDDH/I/78) had not been discussed before the vote was
taken on the amendment.

25. Mr, VIEYTE (Uruguay) said that his delegation had voted against. the
amendment, first because it did not consider that the conflicts in question
were of an international character, secondly because the text might open
the door to any seditious movements which distyrbed the internal life of
States, and thirdly because authentic humanitarian law ought to protect

all victims of war, without considering what particular war it was or for

what motives it was waged.

26. Mr. PRUGH (United States of America) said that the vote of the United
States delegation had been intended to ensure the widest possible human-
itarian law protection for the victims of war on the basis of univers-
ality and regardless of the cause for which they were fighting. The

scope of the Conventions and of Protocol I must be clarified so that they
applied to any armed conflict which attained a certain level of intensity.
The text of amendment CDDH/I/71 might fail to cover certain armed conflicts
which were of greater intensity and involved a greater need for protection
than those covered by it. He would likke to believe those delegations
which had assured the Committee that the amendment did not raise the issue
of "just’ or "unjust' wars, but his interpretation of the language of the
amendment was just the opposite. Possibly there was some failure of
communication; if that was so, everything should be done to clear it up.

27. Consensus was important in international law and particularly in the
case of the issues under discussion; it was regrettable that certain
proposals which might have led to a consensus had not been discussed.
Efforts should continue to seek a solution on which it would be possible

for most delegations to agree.

25, Mr. MBAYA (United Republic of Cameroon) said that under cover of an
explanation of vote many speakers had merely repcated what they had said
in the general debate. One had described national liberation movements
as ‘‘collections of individuals in rebellion against their Government'.
That description might, for example, apply to a group of Portuguese in
rebellion against the Portuguese Government, but could not possibly apnly
to movements of Africans seeking liberation from foreign domination. No
speaker had replied to, or even mentioned, the noint made at an earlier
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meeting by the renrescntative of the Syrian Arab Republic that inter-
national humanitarian law already took cognizance of subjects of inter-
national law other than States. JSome spealers seemed to wish to invent
a third, intermecdiate, category of wars which were both international
and non-irternational. It wouls be difficult to admit such a ‘mixed’
category, but in any case it could not affect the fact that wars of
national liberation were international.

29. He appreciated the suggestion of the renresentative of Norway that
there should be a single legal instrument applicable to all armed
conflicts irrespective € whether they were internal or international
since, in either case, the suffering victims were equally deserving of .
the protection of humanitarian law. But the tendency of the Conference’
seemed to be to maintain the distinction: Protocol II provided less
protection than Protocol I. Since national liberation wars had to be
included in one category or the other, the gquestion was which degree of
protection should be afforded to the victims of those wars? Nationel
libetation wars were not civil wars; the inhabitants of southern Africa
wvere not Portugueée° It was clear, therefore, that the victims of those
wars must receive the protection of draft Protocol I. What was particularly
disquieting was that it was precisely those Powers which possessed over-
whelming military force which now appeared to be unwilling to apply the
Conventions if the amendment suvported by the majority was incoerporated
in them.

30. Mr. El Mehdi ELY (Mauritania) said that he fully sunnorted the
statement by the representative of the United itepublic of Cameroon.

31. Mr., CLARY (Nigerie) said that the task of the Conference was to develon
laws which would be accentable to humanity. The amendment, which had had
the support of 70 countries, did not speak of ‘just' or unjust" wars, but
of wars of national liberation, which was a perfectly objective concent.

Mr. ¥iissinger had recently said that a new world order was evolving; he
appealed'to the renresentatives »f the minority to accent that fact anad

to abandon their outworn nrejudices. They shoulé¢ not attempt to poison

the atmosphere by pretending that, because of their power or geographical
position, they were better entitled than the majority to speak in the

name of the international community. :

32. Mr. YOO (Caire) said that all delegations had had the opportunity
to express their views on article 1 during the general debate and during
the discussions in the Committee anc¢ the Working Group. An attempt had
been made to reach a consensus, but it had become clear that that was
impossible. After a very long discussion, the Committee had decicded to
apply its rules of wnrocedure and wroceed to a vote, which had given a
majority of well over two-thirds. Certain members of the minority, who .
had been ownposed to the vrinciple of the amendment and not merely to its
vording, were now trying to nretend that the question had not been
maturely discussed. The Committee had accepted the princinle that a two-
thirds majority revresented ‘2 nractical consensus. Some delegations now
seemed to be seeking to go back on that nrinciple: they spoke of accent-
ance by 'most of the delegations', or even of unanimity. The implication
appeared to be that anything agreed upon by two or thrce Western countries
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was universal but that the delegations of the majority did not repnresent
sovereign States at all. He avnrnealed to the renresentatives of the minority,
in a spirit of compromise and true democracy, to accept the decision of

the overwhelming majority and not to try to reopen the discussion. The
delegations which had voted for amendment CDDH/I/71 had done -so because

it represented a necessary develomment of international humanitarian law.

3. Mr. L‘@'(Republic of ilorea) said that his delegation supported
national liberation movements, but had not voted for the amendment because
it would be difficult to distinguish between rcal national liberation
movements and other rolitical movements. He regretted that a decision

had been taken by vote instead of by consensus.

34. lMr. MARTIN HERRERO (Spain) said that his delegation hacd urged that
draft resolution CDDH/I/73, submitted by Canada and New Zealand, should
be discussed before a vote was tazen on amenément CDDH/I/71. His deleg-
ation could accept the four operative paragranhs of the Canadian pronosal,
but not the preamble, which seemed to be in contradiction with operative

paragraph 3.

submitted by Canada and New Zealand (CDDH/I/7%) was not backed by any

bloc nor were its contentis a threat to any minority. It was merely a
proposal that an intersessional Working Groun should be set ur to

consider as its primary tasit the problem of the right of peoples to self-
determination in relation botx to Protocol I and Protocol II, beginning
with the relevant n»nronosals advanced during the current session of the
Conference and to submit to the resumed session a revort containing agreed
texts and, if necessary, such alternative formulationg as were considered

35. Mr, QUENTIN-BAXTER (New Zealand)} said that the joint resolution

necessary.

36, The delegations of Canada and New Zealand had ncot attempted to obtain
priority for the consideration of their »ronosal when the amendment to
article 1 of draft Protocol I (20DH#/I/71) was being considered. They had
not thought it right to comwete with a strong majority movement, the
reasons for which they understood even if they did not share the views
expressed in support of the amendment. They considered that the problem
mentioned in ownera*ive naragraph 2 of their =rovocal needed to be examined
more thoroughly and not within the contewt of any article which had been

adonted.

27, ‘tThe delegationz c¢f Canada and MNew Lealand were interested in Xknowing
how the wording of their promosal could be imnroved in order to achieve
its aim. The main reguirements wiich they wished to meet were, first,
the extension of the leneva Conventions of 1943 to cover the present
situation; sucondly, the aveoidance of subjective criteria, since neither
the ICRC nor ary nrotazcting agencies could be asked to make decisions of
a political nature and, thirdly, *the avoidance of any result which might
act as a lever to disruntion within national societies. The New Zealand
nogsible by stilled and natient work to nroduce

delcgation thought it [
a text which met those three criteria and would alsc satisfy the

Conference.
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38. Mr., BARRO (Senegal) said that the sponsors of draft resolution
CDDH/I/75 had no doubt been inspired with a desire to reach a consensus
in Committee I on article 1, but later developments in the Committee had
shown that the majority of representatives had decided otherwise. The
scope of article 1 had been decided by a vote on amendment CDDH/I/71 and
therefore the joint Canadian and New Zealand drarft resolution had no
raison d'étre.

39, Mr. YOXC (Zaire) said that the ideas expressed in draft resolution
CDDH/I778 were out-of-date, as the Committee had adopted the amendment
to article 1. It would be a waste of time to examire the proposal.

4Oo. Mr. MILLER (Canada) said that draft resolution CDDH/I/78 was not
particularly a Canadian or a New Zealand one; it was an attempt to
advance an idea of the way in which advantage could be talzen of the
period between the two sessions of the Conference to work towards a
more universally accepted way of dealing with the very real and
complicated issue of the right to self-determination in a manner which
would . do credit to the fundamental principles of humanitarian law. He
was glad to note from the discussion at the present meeting that there
appeared to be considerable supvort for an intersessional working group.
Many speakers had pointed out that the decision taken at the Committee's
thirteenth meeting had raised a new set of nractical problems: first,
that there were substantive consequences which flowed from that decision;
secondly, that there was a need to reflect carefully and to continue the
dialogue on the issue and, thirdly, that there was some advantage in
having an intersessiohal machinery in which that could be accomplished.

41. He agreed that draft resolution CDDH/I/72 as it stood was out-of-
date, but some interesting suggestions had been made by certain represent-
atives as to how the wording could be imnroved. He was aware that within
the Committee several representatives were actively considering how the
text could take fully into account the decision that had been adopnted at
the thirteenth meeting on the arendment to article 1 (CDDH/I/71). It
would the~efore seem that, unle.s there was some objection to the idea

of an intersessional working group per se, it might be worth while if
efforts were :made to organize an informal meeting at which those who
supported the idea of having such a groun could suggest how its terms

of reference and functions might be described in a better way than in
draft resolution CDDM/I/79. UHe therefore suggested that such an

informal groun might meet within the next day or two under the chairman-
ship of the Rapnorteur of Committee I in order to make the proposal a
Conference document and prepare the ground work for its acceptance in
plenary later.

42, The CHAIEMAN suggested that those members who wished to participate
in the informal meeting proposed by the Canadian representative should
get in touch with the Secretary of the Committee.

L3, Baron van 3OETZELAER van ASPEREN (Netherlands) caid that draft
resolution CSDH/I/73, containing the suggestion that an intersessional
working group should be set un, should be brought up to date on the lines
suggested by the Belgian representative; the Netherlands delegation would
be glad to co-operate in finding a solution to the problem mentioned in
the pronosal.
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4L, lir, CRISTESCU (Romania) caid that he understood the wish of the
Canadian and New Zealand delegations who were anxious that continuing
efforts should be made to find a solution to the situaticns referred to

in article 1 of draft Protocol I. He thought that all delegations should
particinate in finding such a sciution and not just a small intersessional

group.

45. The CHAIRMAH, replying to questions by iir. MISHRA (India) and

Mr. BOULANENXOV (Union of Soviet Socialist Republics), said that any
text agreed unon by the informal meeting on draft resolution CDDE/I/73
need not be referred to Committee I but could be submitted direct to a
vlenary meeting of the Conference. HNo rule of nrocedure forbade such

action.

L6, Mr. de BREUCZER (HBelgium) said that victims of armed conflict must be
given the widest nossible vrotection, there must be no discrimination in
granting such nrotection and the universality of humanitarian law must be
maintained. Although certain delegations considered that the Canadian/
New Zealand draft resolution was of no imnortance now that the amendment
to article 1 had been adonted, its rhilosophy was still valid and the vote
takken at the Committee's thirteenth meeting did not bind that body's
future worx. 7The joint draft resolution was an anpeal for further studies
to be made during the period between sessions of the Conference, which he

thought would be uszeful.

k7. Hr. MULLER (Finland) said that, although he could not fully approve
the suggestion by the Chairman that any text agreed unon by the proposed
informal meeting should go straight to the nlenary mceting of the Confer-

ence, he would not object to such a procedure.

7. Mr. RATTANSEY (United Zlenublic of Tanzania), supported by

Mr. YOXO (Zaire), said that it would be contrary to procedure for joint
draft resolution CDDH/I/77 to be submitted direct to the mnlenary; it
should first be discussed by Cormittee I.

=

49. Mr. ABADA (Algeria) said that the joint drar’t resolution no longer

existed. Delegations might meet in order to discuss whether a new proposal

should be drafted.

The mecting rose at 12.35 »H.m.
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SUMMARY RECORD OF TRE FIFTEENTH MELETING

held on Tuesday, 26 March 1974, at 10.25 a.m.

Chairman : Mr. TAMBRO (Norway)

ADOPTION OF THE KEPCRT OF THE COMMITTER (CDDH/I/S81 and Add.l) (CDDH/I/3?)

1. Mr. MARIN-BOSCi! (Mexico), Rapnorteur, submitted the draft report
(CDDH/I/31), which was a brief summary of the work of the Committee and
was designed to facilitate tho wor!s of the second session, the repbrt of
which would be far more comprehensive and cover all the work.

2. He then submitted the addendum (CDDE/I/S1/Add.1) to the draft report
and drew attention to some other additions to be made to the draft renort:
in paragraph 3, the figure 16 should be inserted before theé word imeetings’
and after "SR.1 to', and the figure 26 before the word ‘March"; in
naragraph 7, the word 'fourteenth” should be inserted before the word
"meeting’; and in paragraph 33, the words "and Corr.l" should be inserted
at the end of sub-paragraph (n). In paragraph % (a), Algeria should be
deleted from the list of sponsors. Paragranh 34 should be redrafted to
read:

“The Committee initiated ites consideration of article 5, which
it had decided to study together with sub-paragraphs (d) and (e) of
article 2, which nrovide definitions of the terms 'Protecting Power'
and 'substitute!. In the initial debate, which covered only
naragraohs 1 and 2 of the ICRC text, many delegations were in favour

of strengthening the system of 'Protecting Powers'.™

3. In paragraph 28 of the Spanish text, the following should be added
after the word ‘revisada' - '"del articulo 2. IEn la 102 sesidn de la
Comisibn, lasg delegacicnes cue habian narticivado en esas consultas
oficiosas presentaron una versibn revisada'l,

b, In paragranh 4 of the French text, the first cight words should be
replaced by the following: La Commission a éte assistée nar'’, and the
present paragraph 17 should be renlaced by the following: '"12. Au sujet

des travaux de la Commission sur le projet d'article premier, le document
suivant a été présenté : Canada et Nouvelle~Zélande, CDDH/I/7 .

5. Paragraph © of the English version should begin as follows:
RN With regard to the ICIC text, the ..."; in the same naragrapl,

the word "by" at the beginning of each of sub-paragraphs (a) to (g)
should be deleted; in paragraph 2 of the amendment appearing in para-
granh 15, the words 'colonial and alien occunation ané against racist
régimes" chould be renlaced by the words ''colonial domination and alien
occunation and against racist régimes’; in paragraszh 1?2, the word "very"
should be inserted after the words '"after a". Finally, »aragraph 26



CDDH/I/SR.15 ~ 116 -

should be replaced by the following: '26. At the Committee's eighth
meeting, the sponsor of the amendment suggested that its consideration
be deferred and that it be studied together with the amendments in
documents CDDH/I/27, CDDH/1/22 and CDDH/I/25 concerning articles 7,

7 bis and 7 ter, respectively."

6. Mr. SHAH (Pakistan) said that the draft report did not sufficiently
reflect the decisions taken by the Committee. While it was true that
the examination of article 1 only had been concluded, decisions had
nevertheless been taken with regard to the methods of examining the
other articles at the second session, and those decisions should appear
clearly in the report. ‘

7o The CHAIRMAN suggested that the Commiitee should consider the draft
report paragraph by paragraph.

It was so agreed.

Paragraphs 1 to 7

Paragraphs 1 to & were approved.

Parqgragh 3

a. Mr. CLAu{ (Nigeria) said that it should be indicated in paragraph 9
that several svonsors of amendment CDDH/I/11 and Add.l to 3 had decided
to withdraw their sponsorship. ‘

9. Mr. LONGVA (Norway) said that he seemed to recollect that only Nigeria
had announced during the debate that it wished to withdraw its smonsorshin.

10. Mr, CLARY (Nigeria) pnointed out that Pakistan had made a similar
announcement during the meeting.

11. Mr. CUTTS (Australia) said that, so far as he knew, Nigeria and
Pakistan were the only countries which haé expressly withdrawn their
sponsorshin.

12. Mr., BOULANCEN¥0OV (Union of Soviet Socialist [emnublics) said that it
should be stated in paragranh 9 that, in sponsoring CDDH/I/41 and Add.1l

to 7, the sponsors of CDDHE/I/11 and Add.l to 3 had automatically withdrawn
their supwort for the earlier proposal. The proposals in CpDH/1/11 and
Add.l to 3 and CDPDH/I/13 should be cited together.

13. Mr. MARIN-BOSCH (Mexico), Rapvorteur, said that, unlike the represent-
ative of the Soviet Union, he thought that the proposal in document
CDDH/I/11 and Add.l to 2 had not been withdrawn. %o reconcile the various
views, however, tlie following sentence could be added at the end of
naragranh 9: 'Scme snonsors of amendment CDDE/I/11 and Add.l to 3
subsequently withdrew their sponsorshin and joined the sponsors of
amendment CODDH/I/L42 and Aded.l to 7',
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14. Mr., MISHRA (India) suggested that the beginning of the sentence
proposed by the Ranporteur should read: '"Most smonsors of amendment
CDDE/I/11 and Add.l teo 2...'".

15. Mr. BOULANENYOV (Union of Soviet Socialist kKepublics) pronosed the
following text: "The sponsors of amendments CDDX/I/5 and Add.l and 2 and
CDDH/I/11 and Add.l to 2, with the exception of Norway and Australia,
subsequently withdrew their srmonsorship and jointly snonsored CDDH/I/L1

and Add.1l to 7.

16, Mr. ABI-SAAB (Arab Republic of Egypt) vpointed out that his delegation
had never withdrawn its sponsorship of CBDH/I/11 and Add.l to 3.

17. Mr. MARIN-BOSCH (Mexico), narvorteur, pronosed to add the following
sentence, to the end of paragraph 9: "Most sponsors of CDDH/I/11 and Add.l
to 3 subsequently withdrew their sponsorcship and, together with other

delegations, presented amendment CDDH/I/L1 and Add.l to 7.%

Paragranh 9, as amended, was adonted.

Paragraph 10

13. Baron van BOETZELAZR van ASPEREN (Netherlands) drew attention to the
amendment to naragraph 1C jsronosed in document CDDH/I/3Z.

19. Mr. OGOLA (Uganda) considered the amendment, csnmecially the last
sentence, to be completely inapnronriate. The Committee had not sought
to determine whether article 7 would be apnlicable only to States, but
had tried to determine whether wars of national liberation were inter-
national conflicts. That was the v»roblem which should be reflected in
naragraph 10. His delegation was therefore against the amendment in its
existing form, narticularly as the terms used therein were unacceptable.

20. pHr. CUTTS (fustralia) suggested the addition of the following
sentence at the end of: naragranh 1C: 'Yet.other delegations, while
accenting the »nrincinle that Protocol I should awnnly.to armed conflicts
of self-determination, considered that his chould be expressed without

qualification.™.

21, Mr. LONGV% (Norway) said that his delegation could accent
paragraph 10 in its existing form, but had no objection either to the

amendment in document CDBDE/I/”2 or to' the Australian amendment. If
the end of

the latter were adonted, a sentence should be added to
naragraph 10, to read: "It was emnhasized that this would merely be

a restatement of nositive international law, and that it would not
involve any subjective element or nolitical motivation as criteria for
the apnlication of international humanitarian law."

20.  HMr.
follows: '"The great majority of delegations were in favour ...
colonial domination and alien occupation ané against racist régimes.

That fact was reflected in the vote on document CDDH/I/71 as amended orally.

IMIS<RA (India) suggested that naragrarh 1C should be worded as
againcst
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Most delegations expresséd views on the amendments under reference. These
views are summarized in the summary records of the second to fourteenth
meetings of the Committee."

23. Following an exchaﬁge'of viaws in which Mr. "TAKROLECKI (Poland),

Mr. BARRC (Senegal), Mr. XKHATTAEI (Morocco), Mr. MBAYA (United Republic
of Cameroon), Mr. GLORIA (Philippines), Mr. OULD SIDI HAIBA (Mauritania)
and Mr. GIRARD (France) took part, the CHAIRMAN suggested that delegations
submitting amendments to paragraph 10 should consult one another with a
view to presenting a joint text.

It was so agreed.

24, Baron van BOETZELAER van ASPEREN (Netherlands) announced that,
following their consultations, the delegations presenting amendments to
paragraph 10 had agreed on the following: '"The majority of delegations
were in favour ... against colonial domination and alien occupation and
against racist régimes. Other delegations did not share this view. The
various opinions expressed on the subject appear in the summary records
of the second to the fourteenth meetings of the Committee." If that
wording were adopted, the sponsors of the amendment in CDDH/I/S8Z would
be prepared to withdraw it.

25. Mr. OGOLA {(Uganda) as%ed that the words "the majority'" should be
replaced by ''the great majority'.

26, The CHAIRMAN said that, in the absence of any objection, he would
take it that paragraph 10 as read out by the Netherlands revresentative
-and amended by the Ugandan representative was adopted.

It was so agreed.

Paragranh 10, as amended, was adopted.

Paragraoh 11

27. Mr. BOULANENXOV (Union of Soviet Socialist Republics) sald that the
differences mentioned in the last sentence of the paragraph were undeniably
a matter of substance.

28, The CHAIRMAN suggested that the last sentence of the paragraph, from
the word 'nor' onwards, should bhe deleted.

It was so decided,

Paragranh 11, as amended, was adopted.

Paragragh 12

29, Mr. CLARY (Nigeria), Lir. BOULANIZNZGV (Union of Soviet Socialist
Reoublics) and Mr. PATHMARAJAH (S5ri Lanka) said that they saw no need
for paragravnh 12,
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Paragranh 16

30. FHr., MARIN-BOSCH (Mexico), Ramporteur, said that paragraph 16 of the
draft report should be wcrded as follows: "In connexion with' the proposal
contained in CDDH/I/77, the Committee decided at its fourteenth meeting
to make no comment.’

31. Mr. ABDINE (Syrian Arab Republic) nointed cut that, in accordance
with rule 4C of the rules of procedure, draft resolution CDDA/I/77 had
been rejected by the Committee in view of the adontion of amendment

CDLH/I/71.

32, Mr. QUENTIN-BAXTER (New Zealand) pointed out that draft resolution
CDDH/I/73 had been submitted by its sponsors, not as an amendment to
article 1 of the draft Protocol, but as a document designed to facilitate
the work of the Committee and of the Conference. ' B : ’

33. Mr, ABDINE (Syrian Aresb Republic) said that draft resolution CDDH/I/7"
had been presented concurrently with other »nronosals and it had been
decided to give priority to the examination of one of the other proposals

- that appearing in document -CDDE/I/71. In accordance with the rules of
procedure, the adoption of the latter pronosal had resulted in the
elimination of draft resolution CDDH/IL/72.

3L. The CHAIRMAN pointed out that no decision had been taken, pursuant
to rule 40 of the rules of srocedure, on the priority to be given to

the examination of draft resolution CDDH/I/77. <The matter had been left
in abeyance.

35. lr. MISHRA (India) said that draft resolution CDDE/I/73 did not
relatg‘specifically to Protocol 1. It might be better to speak of it,
not in reference to article 1. of Protocol I, but rather to all the work
of the Committee. He therefore zuggested that the following paragraph
should be added at the end of the Committee's renort: '"In connexion with
the worik of the Committee, the delegations of Canada and New Zealand
submitted document CDDIi/I/77. However, this document was not pressed

to a vote by the sponsors.®

26. Mr. ECONOMIBES (Greece), referring %o the statement by the Syrian
renresentative, stressed that the Chairman had not regarded draft
resolution CDDH/I1/7% as coming within the scowe of rule 40 of the rules
of procedure but as a new pronosal which could ‘be examined in plenary.

37. Fr. GIRARD (France) said that he did not think that paragraph 17
accurately reflected what had hanpened in the Committee. Some delegations
seemed to wish to give the impression that the majority opinion had been

uncontested.

Mr. Obradovic (Yugoslavia), Vice-Chairman, toolk the Chair.

28, Mr., CLARY. (Nigeria) suggested that the words "following the vote on
CODH/1/71" should be added at the end of the naragraph nroposed by the

Indian delegation.
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39. Mr. MISHRA (India) supported that suggestion.

4LO. Mr. QUENTIN-BAXTER (MNew Zealand) welcomed the wording proposed by
the representative of India. The sole concern of the sponsors of draft
resolution CDDE/I/79% was to reflect the facts accurately. On the other
hand, the addition proposed by the representative of Nigeria was not
acceptable. The fact that the sponsors had not pressed for their provosal
to be put to the vote was not because of the adoption of amendment
CDDHE/I/71, but because their proposal did not conflict in any way with
the amendments proposed to article 1. Amendment CDDH/I/71 and draft
resolution CDDH/I/73 could not be mutually exclusive. The text pronosed
by the Indian delegation would therefore afford complete satisfaction if
that point was made clear in it.

41, Mr. MILLER (Canada) shared the opinion of the representative of

New Zealand. The Indian provosal would avoid the Committee having to
make it clear that there had been no request for amendment CDDH/1/71

to be considered as a matter of priority.

L2, Mr. CLARK (Nigeria) recalled that the representative of India had
agreed to the addition of the words "following the vote on CDDH/I/71"
to his proposal.

43, Mr. MISHRA (India) pointed out that the representative of New Zealand
was asserting that draft resolution CDDH/I/73 had not been nullified by
the fact that amendment CDBE/I/71 had been adopted. It was accepted that
draft resolution CDDH/I/?72 had been dropped, it was perhaps not necessary
to add the words proposed by the representative of Nigeria.

LL, Yr. BOULANZNECV (Union of Soviet Socialist Republics) supported the
addition proposed by the representative of Nigeria. At the fourteenth
meeting, the representative:of Canada had recognized that draft resolution
CDDK/1/78, as it stood, had been ruled out by the adoption of amendment
CDD4/I/71.  He had not pressed for it to be put to the vote, but had
suggested that an informal groun should meet in order to draw up a
document for submission to the Conference. A suggestion of that lkind
amounted to a withdrawal.

L5, Mr, MARTIN HERRERO (Spain) thought that vparagraph 12 of the report
did not give an adequatc picture of what had occurred in the Committee.

L6, Mr. BARRO (3enegal) expressed the view that the Committee should
consider that draft resolution CDDH/I/72 had never been submitted to it,
since the situation which it was designed to cover had not arisen. The
sponsors of the draft resolution had had in mind circumstances in which
the Committee might not succeed in reaching agreement on article 1.

L7, Mr. MILLER (Canada) suggested that the following words should be
added at the end of the text proposed by the Indian delegation: "Since
the text of the proposal became out of date after the Committee's

decision on CDDH/I/71". -
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43, Mr. YOXO (Zaire) said that he associated himself with the remarks
made by the revnresentative of Senegal. The sponsors of draft resolution
CDDH/I/72 recognized themselves that its contents had been overtaken by
events. The majeority of the Committee seemed to take the view that that
proposal, like cther proposals which had become out of date, need not be
mentioned. In consequence, he »nroposed that any mention of draft

resolution CPDH/I/78 should be deleted.

Mr. Hambro (Norway) resumed the Chair.

49, Mr. SPCRDUTI (Italy) said that it was not possible to declare that
draft resolution CDDH/I/7% was out of date. Perhaps its wording was out
of date following the adovntion of amendment CDDH/I/71, but it could still
be defended by its sponsors if it were suitably modified.

50, Mr. MBAYA (United Renublic of Cameroon) said that he did not think
that an accurate presentation of the facts would harm anyone. 7Two
delegations had submitted a draft resolution, which had been the subject
of considerable discussion, and then, following the adopntion of amend-
ment CDDH/I/71, the draft resolution had become out of date, as had been
confirmed by one of its sponsors. Consequently, he was not in favour of
paragraph 12 being deleted.

51. Mr., YOZO0 (Zaire) said that his delegation, in agreement with the
delegation of Senegal, was withdrawing its proposal for the deletion of
the passage in the report relating to draft resolution CDDH/I/72, both
delegations accepted thke Indian nrovnosal, as amended by the Canadian

delegation.

52, The CHAIRMAN said that; if there were no objections, he would consider
that the Committee accepted the new paragraph pronosed by the Indian
delegation, as amended by the Canadian delegation.

It was so decided.

The meeting rose at 12.30 Pl
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SUMMARY RECCRD OF THE SIXTEENTH (CLOSING) MEETING

held on Tuesday, 26 March 1974, at 4.20 p.m.

Chairman: Mr. HAMBRO (Norway)

ADOPTION OF THE REPORT OF THE COMMITTEE (CDDH/I/&1l and Add.1) (concluded)

1. The CHAIRMAN invited the Committee to continue the examination of its
report (CDDH/I/31 and Add.1).

Paragraphs 13 and 14

Paragraphs 13 and 14 were approved.

Paragranh 15

2 Mr. MARIN-BOSCE (Mexico), Rapnorteur, said that the word '"domination®

e

should be inserted after the word '"colonial® in paragraph 2 of the English
version of article 1 (CDDH/I/71, paragraph 15).

It was so agreed.

Paragraph 15, as amended, was anproved.

Paragraph 16

3. The CHAIRMAN said that paragranh 16 should be deleted in view of the
decision taken at the fifteenth meeting.

Paragraph 16 was deleted.

Paragragh 17

Paragraph 17 was apnroved.

Paragraph 18

L, Mr. MARIN-BOSCH (Mexico), Rapporteur, said that the first line of the
English version should be amended to read: 18, After a very short

debate ...'". In all three language versions, the reference should be

to the "legal expert of the ICRC" and not to the "ICRC representative''.

5. Mr. PRUGH (United States of America), referring to the first sentence
of paragraph 18, said that the amendment in document CDDH/I/36 and Corr.l
to article 2 (a) and (b) had not been withdrawn by its sponsors: they had
merely indicated that they had no objection to its being referred to the

Drafting Committee. He therefore suggested that the second part of the

first sentence be amended to read: "... the sponsors of the above amend-
agreed to

ment, which they described as being of a methodological nature,
its being referred to the Drafting Committee.'

Paragranh 18, as amended, was avnproved.
g I ) 3 :
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Paragraphs 19 to 25

Paragraphs 19 to 25 were approved.

Paragraph 26

6. Mr. MARIN-BOSCH (Mexico), Rapporteur, said that the English version
of paragraph 26 should be amended along the following lines:

At the Committee's eighth meeting, the sponsor of the amendment
suggested that its consideration be deferred and that it be studied
together with the amendments in documents CPDH/1/27, CDDH/I/28 and
CDDH/I/25 concerning articles 7, 7 bis and 7 ter respectively.”

s The addendum to the draft report (CDDH/P1/Add.l) suggested that the
following sentence be added at the end of paragraph 26: "The Committee

decided to adopt that procedure."

-It was so agreed.

Paragraph 26, as amended, was approved.

Paragraph 27

Paragraph 27 was anproved.

Paragraoh 273

S. Mr. MARIN-BOSCH (iMexico), Rapnorteur, said that the Spanish version
should be aligned with the English text. In all three working languages
reference should be made to the ‘'legal expert of the ICRC" and not to
"the ICRC representative',

Paragraph 23, as amended, was anproved,

Paragraphs 29 to 32

Paragracshs 29 to 32 were awnproved.

Paragraph 33

c. Mr. MARIN-BGCSCH: (Mexico), Raprorteur, ‘said that the name '"'Byelorussian
Soviet Socialist Rempublic' should be included in the French version of para-
granh 33 (n) and that ™Brazil and the Philippines’ should be mentioned as
co-sponsors in paragranh 33 (r).

10. Gtr. ABADA (Algeria) said that the name "Algeria" should be substituted
for the name "Argentina' in the French version of paragraph 33 (o).

11. Mr. FRUCHTERMAN (United States of America) said that the symbol of the
document mentioned in paragraph 33 (o) should read "CDDH/1/75%, not

“CDDH/I/76".

Paragraph 23, as amended, was approved,



http:aragra.Jh
http:CDDH/I/SR.16

- 125 - CDDH/I/SR.16

Paragraph 34

15. Mr. MARIN-BOSCH (Mexico), Rapporteur, said that paragraph 34 as
revised should read as follows:

1L, The Committee initiated its consideration of article 5 which

it had decided to study together with sub-paragraphs (d) and (e) of
article 2, which provided cdefinitions of the terms 'Protecting Power'
and 'substitute'.

~

In the initial debate, which covered only paragraphs 1 and 2 of
article 5 of tie ICRC dralt, many delegations snpoke in favour of
strengthening the system of Protecting Powers.

13. Mr. ZAXOLECYI (Poland) suggested that naragranh 34 include a reference
to the fact that some delegations considered that the system of Protecting
Powers should be based on an agreement between the narties to a conflict;
concerning not only the designation of a Protecting Power but also the
acceptance by the warties of the Protecting Power.

14, Mr. SHAH (Pakistan) said that the Committee's renort was incomplete.
Paragraph 34 referred to the "initial' debate, which might suggest that
there had not been any further debate on the guestion. He therefore
suggested that a sentence drafted along the following lines be added at
the end of the paragranhk: '"Owing to lacik of time, consideration of these
articles could not be completed and they were therefore referred to the

next session.'.

15, Mr. MARIN-BCICH (Mexico), Tanvorteur, said that the revised text of
article 34 which he has read out reflected the fact that the Committee had
not concluded the debate on articles 2 and 5.

16. Mr. CLARY (Nigeria) suggested that in the revised text the wored

"initial' be renlaced by the word "ensuing".

17. Mr. BOULANEN:OYV (Union of Soviet Socialist Republics) said he supnorted
the Polish renresentative's suggestion. The report should reflect what had
been said in the Committee, namely, that the system of Protecting Powers
should be strengthened. ile therefore suggested that the words 'on the basis
of the »rincinle of consent by the parties tc the conflict with respect

toth to designation and the accentance of the Protecting Power’, be

inserted in the second naragranh of the revised text, after the words

"Protecting Powers'',

13. HMr. DRAPER (United ilingdom) said that he preferred the text read out
by the Rapwnorteur.

19, Baron van BCETZELAEL van ASPERIN (Netherlands), sunporting the
Ranporteur's text, said that a useful pnrecedent had been set by the
Committee when dealing with naragraph 1C, in connexion with which it

had been decided that reference should be made to the summary records

for the opinions exnhressed by delegations.
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20, HMr. KNITEL (Austria) suggested that a phrase drafted along the
following lines be included in article 34: "The majority of represent-
atives were in favour of strengthening the system of Protecting . Powers.,'".

21. Mr. MURILLO RUBIERA (Spain) said he agreed with the views expressed
by the Polish and USSR representatives, but thought that the formula
suggested by the Rapporteur should be approved. :

22, Mr. CUTTS (Australia) said that the majority of representatives had
been in favour of having an automatic arrangement for the appointment of
Protectlng Powers.

23, Mr, MISHRA (India), supported by Mr. KAKOLECKI (Poland), said that
hlS delegatlon also consvdered that attention should be drawn to the
‘summary records of the Committee's meetings in order to bring out clearly
‘the views of particular delegations. He therefore suggested that the
second paragraph of the revised text be redraftcd along the following

lines:

"In the ensuing debate, which covered only paragraphs 1 and 2
‘of the text of article 5 »roposed by the ICRC, many delegations
expressed their views on the appointment of Protecting Powers and
their substitutes and these views may be found in the summary records
of the relevant meetings."

24, Mr. BOULANENKCV (Union of Soviet Socialist Republics), Mr., RECHETNJAY
(Ukrainian Soviet Socialist Republic), Mr. DRAPER (United Kingdom) and

Mr. de BREUCYER (Belgium), supported the amendment proposed by the
representative of India.

The amendment proposed by the renresentative of India was adonted
by consensus.

Paragraph 34, as amended, was approved.

Paragraohs 35 and 36 (CDDE/I/21/Acd.1)

25. Mr. HUGLER (German Democratic Republic) said that if he remcmbered
- rightly the proposal by Australia, Lebanon and Morocco {(CDDH/I/60) had
never been submitted to the Committec. He therefore proposed a new
wording for naragraph 25 along the following lines:

"In connexion with the question of the protection of journalists
engaged in dangerous missions in areas of armed conflict, which the
Secretariat of the Conference had referred to Committce I,; the
Committee decided to refer it back to the plenary meeting of the
Conference.'

26. Mr. CUTTS (Australia) said that the proposal had been circulated in
document CDDH/I/60 and he would be glad if that fact could be recorded in
the report.

27. Mr. HUGLER (German Democratic Republic) withdrew his amendment.
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23. Mr. MISHRA (India) suggested that the heading to paragravshs 35 and 36
might read "Other matters’ rather than '"Cther decisions'.

It was so agreed.

Egragranhs 25 and 36, as amended, were apnroved.

New paragraph 17

29. Mr., MARIN-BOSCH (FMexico), Rapporteur, said that a Canadian proposal
for an additional paragranh 37 had been submitted that morning, tc read

as follows:

"In connexion with the wor of the Committee, the delegations of
Canada and New Zealand submitted document CDDH/I/7.. However, that
document was not pressed to a vote by the co-sponsors since the text
of the proposal became out of date after the Committee's decision on
document CODDE/I/71."

Paragraph 37 was avnnroved.

Annex (CDDE/TI/71)

20. Mr., MARIN-BGSCH (Mexico), Rapporteur, said that under article 706,
Poland should be added to the list of co-smonsors of amendment CDDH/I/3S
which had twe addenda (CDODE/I/3% and Adé.l anéd 2).

The annex to document CDDH/I/Z1, as amended, wac approved.

New paragranh 30

31. nHr. PLEEgﬁ_(India) said that the normal procedure was that a main
Committee, when submitting its rerort to the plenary, should mention any
important rccommendations it had adopted. e accordingly proposed the
insertion, before the annex, of a new paragraph 5 with the heading
"Recommendation to the Flenary" and reading: "3". The Committee
recommends the texit of article 1 of draft Protocel I as contained in
paragraph 15 of this rewort for adontion by the Conference'.

T
el

Mr. GLORIA (Philiunines) said that the new vparagraph was superfluous

because it was already clear from the report that the Committee had
adonted the text set forth in wnaragranh 15.

33. Baron van BOETZELAEX van ASPUREN (Netherlands) said that he agreed
with the Philionines renmresentative. The proposed new paragraph went
outside the Committee's function, which was to anprove the report.

3. #Mr. ZATCLECYI (Poland) said that the nroposed new paragrapit would be
useful in that it underlincd the s»necial imnortance attached by the
Committee %o itc decision on article 1.

e

25 Fr, CLARXN (Migeriea) said that the new naragraph was necessary to
enable the nlenary to see at a glance what the recommendation of the

Committec was.
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36. Mr. DRAPER {United ¥Xingdom), supported by Mr. PRUGH (United States of
America) and Mr. MURILLO RUBIERA (S»pain), said that the proposed new vara-
graph would alter the nature of the report. It would make it very hard
for those delegations which had difficulty in accepnting the new text of
article 1 to accept the report ar a whole.

37. Mr. MBAYA (United Republic of Cameroon), supported by Mr. de BREUCUER
(Belgium), said that the Committce seemed to be splitting hairs. It was
difficult to see the value of the proposed new paragraph.

33, The CHAIRMAN said that adoption of the report would not imply any
change of attitude on the nart of delegations towards the substantive
issues referred to. It merely meant agreeing that the report was a
faithful reflection of what the Committee had done.

39. Mr. CUTTS (Australia) said that he was opposed to the suggested
addition because it seemed an unusual procedure to malke such an insertion
in a text pnroduced by the Rapporteur which, in section III, already gavc

extensive coverage to the point in question.

LO. Mr. BOULANZNKCVYV (Union of Soviet Socialist Republics) said that there
was nothing unusual in a committee's including a recommendation in its
report to the plenary. The purpose of the addition was to recommend to
the plenary that it deal with the matter during the present session of

the Conference and not postpone it to a later session,

L1, Mr. RATTANSEY (United Republic of Tanzania) said that it was quite
normal at international conferences for a main committee to incorporate
the gist of its worx in a recommendation to the plenary. The plenary
could, of course, reject the recommendation, but the recommendation served
to ensure that the point was taken up and not helc over.

Lz, Mr, BADNRO (Senegal) said that if the Committce failed to include such
a recommendation in its report, it would have failed in its mission as a
main committee, which was precisely to make recommendations on matters it
considered important. If there was no recommendation, the document
submitted to the »lenary would not be a report but a mere summary of the
summary records. '

43, Mr. YOXO (Zaire) said he appealed to members of the Committee to
show the same spirit of compromise and moderation as had been shown by
those members who had agrceced to support the Canadian proposal for an
intersessional worling group desnite their initial reservations.

Ly, The CHAIRMAH said that, whether the Indian proposal was adopted or

not, the »nlenary would retain its full freedom of action.

45, Mr, PICTSET (Switzerland) said that the Indian proposal involved a new
decision on the part of the Committee and should be treated accordingly.

46, lir. GLCRIA (Philinnines) asked whether delegations really believed
that failure to include the n»nronosed new naragraph would mean that the
plenary would ta%e no action on the text adopted for article 1.
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L7, Mr. MISSRA (India) said that the discussion had confirmed him in his
view that the pronosed new naragraph was by no means superfluous; there
seemed to be a number of delegations which felt that the 2lenary should
not take any action on the text adopted for article 1. His =»ronosal was
merely procedural and involved no new decision of substance. The plenary
would, of course, have complete freedom to deal with the recommendation

as it saw fit.

2. Hr, XNITEL (Austria) said that, so far as he knew, none of the other
Committees had included recommendations in their renorts.

L3, Mr. CLARZ (Nigeria) said that the Committee was not obliged to follow
the same procedure as the other Committees.

5¢. Mr. ARDINE (Syrian Arab Republic) said that there was no rule against
committees making recommendations. 1t was not a decision of substance; in
adopting the Committee's report containing the recommendation, the plenary
would merely be noting that that was what the Committee had decided.

51. Hr. ZHATTABI (Morocco), supported by Mr. YC:O (Zaire) and
Mr. LL GHONEKY (Arab Republic of Egy»t), asked that the Indian proposal
for a new paragranh 37 should be put to the vote.

50. Mr. PRUGH (United States of America) jrovosed that the word "adoption”
in the last line of the text proposed by India be remnmlaced by the word
"consideration'.

5%. The gﬁAIRMAN_invited the Committee to vote on tﬁe United States

amendment,

The United States amendment was rejected by 40 votes to 26, with
10 abstentions. -

5L. The CHAIRMAN invited the Committee to vote on the text proposed by
India for a new mnaragranh 37.

The text of a new naragranh 373 provosed by the Indian delegation,
was adonted by 51 votes to 23, with 5 abstentions.

55. The CHAIRMAN invited the Committee to adopt the draft report
(Copi/1/%1 and Adé.l), as a whole, as amended.

The draft report (CDDI/I/’1 and Add.l), as a whole, as amended, was
adorted by 59 voles to none with 22 abstentions.

CLOSURE OF THE SEJGICH

56. The CHAIIMAN declared the first session of the Committee closed.

The meeting rose at 6.10 n.m.
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SUMMARY RECORD OF THE SEVENTEENTH (OPENING) MEETING
held on Friday, 7 Pebruary 1975, at 10.10 a.m.

Chairman: Mr. HAMBRO (Norway)

INTRODUCTION BY THE CHAIRMAN

1. The CHAIRMAN reminded Committee I of its decision at the first
session of the Conference that in 1975 it would resume its work
exactly at the point at which it had left off at the end of the
first session and that, as in 1974, the two draft Protocols would
be considered simultaneously, Part by Part. He pointed out that,
so far, Committee I had only considered the first five articles of
draft Protocol I and a number of amendments submitted to them. He
mentioned the decisions taken on each of the five articles.

2. Referring to the future organization of work, he suggested

that the Committee should continue with and conclude consideration
of Part I of draft Protocol I, beginning with article 5, paragraph 3,
and that it should then turn to Part I of draft Protocol IT.

Articles 6 to 10 of draft Protocol II would be examined immediately
after the provisions on application, not after the final provisions.

3. He suggested also that the Committee should meet only once a
day, in the afternoon, tc enable the working groups and sub-
committees it would set up to consider the articles after their
discussion at the plenary meetings.

by, Each article could be considered under the procedure adopted
the previous year, namely: enumeration by one of the legal
secretaries of the amendments submitted, then comments on the texts
before the Committee by the expert of the International Committee
of the Red Cross (ICRC), and, firally, introduction of the various

proposals by one of the sponsors.

5. As the Committee wished to perform its work as effectively as
possible, there should be no political discussion and it should
not be necessary to limit the number of speakers or the length of

Speeches.

6. The Committee should set up a Drafting Committee as soon as
possible. He suggested that that Committee should comprise only
two, instead of three, representatives from each regional group,
besides the representatives of delegations that had submitted

proposals.
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7. A draft time-table had been circulated, but Committee III had
not yet finally referred articles 63 to 65 and 67 to 69 of draft
Protocol I and article 32 of draft Protocol II to Committee I; and
it had not yet been decided whether United Nations General Assembly
resolutions 3058 (XXVIII) and %5 (XXIX) on the protection of
journalists engaged in dangerci. missions in areas cof armed conflict
fell within the competence of (¢ mittee I or of Committee IITI.

8. If there were no objections, he would consider that his
suggestions had been adopted. :

It was so agreed.

9. Replying to questions by Mr. LOUKYANOVITCH (Byelorussian
Soviet Socialist Republic), the CHAIRMAN announced that a document
showing the progress of work would be circulated, that the
Committeel!s decision to meet in the afternoons would be applicable
throughout the entire session and that the list of members of the
Committee would be brought up to date and circulated by the
Secretariat.

10. 1In reply to a question by Mr. ABI-SAAB (Arab Republic of
Egypt), the CHAIRMAN said that, after concluding the examination of
draft Protocol I, article 5, which had been broken off at the end

of the first session, the Committee would consider articles 2, 3 and
4 ~f that Protocol.

ELECTION OF RAPPORTEUR

Mr. Antonio de Icaza (Mexico) was elected Rapporteur by
acclamation, in succession to Mr. Miguel Marin~Bosch (Mexico), who
was not participating in the proceedings of the second session.

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1)

Article 5 ~ Appointment of Protecting Powers and of their substitute
(CDDH/1, CDDH/56; CDDH/I/9, CDDH/I/50, CDDH/I/S54, CDDH/I/6U4,
CDDH/I/67 and Add.l, CDDH/I/j0, CDDH/I/75, CDDH/I/77, CDDH/I/83)

Paragraph 3

11. Mr. PRUGH (United States of America), referring to an address
delivered by Mr. Baxter (United States of America) in December 1974,
said that, despite all efforts to build up a system of humanitarian
law applicable in cases of armed conflict, the progress achieved
had been poor. He had noted one principle necessary in building
up that law: the principle of openness and accountabllity, as
exemplified in the obligation for belligerents to respond to
requests for a Protecting Power or substitute, and the obligation
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to give account of the situation of detained civilians or prisoners-
of-war. It was highly desirable to use that principle of openness
and accountability as a basis for the discussions of article 5
which, of all the articles before the Conference, was the one with
the most direct humanitarian function.

12. Introducing the United 3tates amendment (CDDH/I/64) to
article 5, paragraph 3, he noted that in recent armed conflicts the
machinery of humanitarian protection by the Protecting Power or its
substitute had not operated satisfactorily, with the result that
the effectiveness of the 1949 Geneva Conventions in providing
protection for war victims had been seriously weakened. It might
be concluded that, because of political pressures which deterred
States from complying with their obligations, it was often difficult
to obtain the agreczment of the Parties to the conflict on the
selection of Protecting Powers or thelr substitute. Consequently,
the United States delegation proposed the following procedure: if
a Protecting Power had not been appointed within 60 days of the
time when one Party had first proposed such an appointment, the
Parties to the conflict would automatically accept an offer made by
the ICRC, where it deemed that necessary, to act as a substitute
for the Protecting Power to the extent compatible with its own
activities. Thus, in giving their agreement, the Parties would be
free from political pressures, and States would be protected from
any real or imagined harm which might come of their acceptance.

13. He believed that his Government's proposal would go far to
correct the deficiencies that had been observed for some years in
the protection of war victims and hoped that delegations would give
it careful attention.

14, Mr. SURBECK (Legal Secretary) enumerated the amendments which
had been submitted to article 5, paragraph 3.

15. Mr. AGOES (Indcnesia) asked whether it would be possible to
submit further amendments.

16. The CHAIRMAN said that no decision had yet been taken on that
question.
17. Mr. MILLER (Canada) proposed that a time-1imit should be set

for the submission of amendments.

It was so agreed.

18. Mr. Antoine MARTIN (International Committee of the Red Cross),
before introcducing article 5, paragraph 3, reminded the Committee of
certain important points affecting the article as a whole.
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19. At the first session of the Conference, Committee I had
decided to consider article 5, entitled "Appointment of Protecting
Powers and of their substitute”, paragraph by paragraph,
(CDDH/I/SR.12, para.9), because of the wide scope of the article
and the specific purpose of eaca of its provisions. As the
Committee had decided, consideration of the article was bound up
with consideration of article 2, sub-paragraphs (d) and (e), which
contained draft definitions of the terms "Protecting Power™ and
“'substitute of a Protecting Power'. A number of amendments had
been submitted, and the debates on the article appeared in the
summary records of the eleventh and twelfth meetings of Committee I

(CDDH/I/SR.11 and SR.12).

20. During the preparatory work, a majority of the experts
consulted, as well as a majority of the Governments which had
answered an ICRC questionnaire on measures designed to reinforce

the application of the four Geneva Conventions of 1949, had declared
themselves in favour of maintaining and strengthening the system of
Protecting Fowers, and the United Nations General Assembly had
expressed similar views in various resoclutions on the subject. In
the general opinion of the experts consulted and the Governments
which had replied to the ICRC questionnaire, the appointment and
acceptance of Protecting Powers could not be settled by an automatic
process independent of the agreement of the Parties to the conflict.

21. Article 5, péragraph 3, dealt with the role which the ICRC
would, as a last resort, be prepared to assume as the substitute
for a Protecting Power within the meaning of article 2, sub-

paragraph (e). It was important to bear in mind the provisions of
the Geneva Conventions of 1949 concerning the question of substitute
of Protecting Powers. Under the first paragraph of article 10

common to the first three Conventions of 1949 (article 11, para-
graph 1 of the fourth Convention), the Parties to the Conventions
were entitled to appoint an organization as the substitute for the
Protecting Powers. The organization in question would have to
offer all guarantees of impartiality and efficacy; the Parties to
the Conventions might appoint the substitute at any time, before or
during hostilities; and they would entrust to it the duties incum-
bent on the Protecting Powers by virtue of the Conventions. That
right had so far never been exercised.

22, The second paragraph of Article 10 common to the first three
Conventions of 1949 (Article 11 of the fourth Convention) provided
that if the persons protected did not benefit or ceased to benefit,
no matter for what reason, by the activities of a Protecting Power
or of an organization appointed in accordance with the first para-
graph, the Detaining Power should request a neutral State, or such
an organization to undertake the functions incumnbent on the
Protecting Powers by virtue of the Conventions.
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23, Lastly, the third paragraph of Article 10 common to the
Conventions (Article 11 of the fourth Convention) stipulated that,
as a last resort and in the event of failure of the aforesaid
system, the Detaining. Power should request an organization such as
the International Committee of the Red Cross, to assume the
humanitarian functions performed by the Protecting Powers, or should
accept the offer of the services of such an organization.

ol He had thought it necessary to mention the substitute system
provided for in the four Geneva Conventions of 1949 because, since
draft Protocol I was an additional instrument desighed to supplement
those Conventions, the machinery of Protecting Powers or their
substitute set out in those instruments would remain fully in force
and the High Contracting Parties would retain the option of estab-
lishing an organization to replace the Protecting Power, as
envisaged in the first paragraph of Article 10 of the Conventions.
At the Conference of Government Experts on the Reaffirmation and
Development of International Humanitarian Law applicable in Armed
Conflicts, the ICRC had, moreover, raised the question of estab-
lishing a standing supervisory body, even though most of the experts
and also Governments replying to the ICRC questionnaire were against
introducing an article on the establishment of such a body; some of
them, of course, would have welcomed the establishment of an
automatic back-up institution or a standing body established or
designated for that purpose by the United Nations. In that
connexion, reference should also be made to certain proposals made
at the XXIInd International Conference of the Red Cross, held at
Teheran in 1973, and to some of the amendments submitted at the
first session of the Diplomatic Conference.

25. So far as the ICRC was concerned, it should be remembered that
a general provision in the 1949 Conventions, Article 9 common to
three of the Conventions (Articie 10 of the fourth Convention)
entitled "Activities of the International Committee of the Red
Cross", recognized the activities of the ICRC and its traditional
right to take the initiative. Under Article 9, no provision of

the Conventions constituted an obstacle to the humanitarian
activities of the ICRC or any other impartial organization.

Besides, certain provisions of the 1949 Conventions described the
humanitarian activitices of the ICRC: most of those activities were
distinct from, although in certain cases related to those which the
ICRC would be called upon to assume as a substitute for a Protecting
Power. Article 9 would thus retain its full validity - a fact that

should be emphasized.

26. With regard to the part to be played by the ICRC as a
substitute in the true meaning of the term, 1t should be remembered
that shortly after the 1949 Conventions were concluded the ICRC had
decided, and had made known its decision, that it was prepared in
principle to act as a substitute for a Frotecting Power in default
of the latter, either acting normally as a "last resort” under the
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third paragraph of Article 10 common to three of the Conventions
(Article 11 of the fourth Convention) or in cases where States
agreed to describe it as an "international organization which
offers all guarantees of impartiality and efficacy’, in accordance
with the first paragraph of Article 10. However, since the ICRC
had made certain reservations of detail concerning the scope of
its role, the false impression had been created in certain gquarters
that the ICRC had refused to act as substitute for a Protecting
Power, Those reservations of detail mainly related to the ICRC's
stipulation that, in becoming a substitute, it would retain its
essential character - that of an institution with its own prin-

ciples. If its activities were to become more "protective™ than
in the past, it would not thereby become a "Power”™, or a State
with the pertinent diplomatic characteristics. The ICRC substitute

would not act as the representative of one State to another, but
would represent the whole community of States Parties to the 1949
Geneva Conventicns. All misunderstandings in that connexion must be
dispelled and the statement made by the President of the ICRC to

the second session of the Conference of CGovernment Experts; held in
1972, should be reaffirmed. That statement read as follows:

"... the ICRC proposes to make use of the power conferred on
it to assume the role of substitute for the Protecting Power
whenever 1t considers it necessary and possible to do so.

This role should not, however, be automatically imposed on

the ICRC. Only when all other possibilities were exhausted
would the ICRC offer its services. Any such offer would

then require the agreement of the Parties concerned. To
fulfil those functions the ICRC will obviously need to be
supplied with adequate funds and staff. Finally, the ICRC
would like to make 1t clear that, should it agree to act as
substitute, 1t does not intend in any wa™ to weaken the 1/
system of Protecting Powers provided for in the Conventions."=

27. The two proposals in article 5, paragraph 3, which were in
conformity with the statement of the President of the ICRC, clearly
showed that the ICRC was prepared to assume the functions of
substitute for Protecting Powers.

28, He reiterated that the ICRC was not afraid to play such a
part, since it had already carried out many of the functions of
substitute for Protecting Powers as part of its traditional
activities. Through its delegations on the spot, it was fortunate
enough to be informed in advance, and very precisely informed,
concerning all the problems of applying the Geneva Conventions in
any given conflict.

1/ See ICRC: Report on the Work of the Conference (of Government
Experts on the Reaffirmation and Development of International
Humanitarian Law applicable in Armed Conflicts), volume I, p.208.
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29. Mr. BOBYLEV (Union of Soviet Socialist Republics) asked
whether the ICRC intended to oppose the automatic system and, if

so, whether it was in favour of proposal I in article 5, paragraph 3,
and against proposal II.

30. Mr. Antoine MARTIN (International Committee of the Red Cross)
said that under proposal II the Ked Cross would accept the offer
made to it if it saw fit to do so. As the President of the ICRC
had emphasized at the Conference of Government Experts, the ICRC
would see fit to do so only if it obtained the agreement of the
interested parties.

31. Mr. ROSENNE (Israel) asked whether the text of the ICRC
representative's statement could be distributed, so that it could
be studied before the discussion of article 5, paragraph 3.

32. - Mr. Antoine MARTIN (International Committee of the Red Cross)
said that the Secretariat would make the text available to
representatives as soon as possible.

33. Mr. MILLER (Canada) said that his country's delegation to

the Sixth (Legal) Committee at tne twenty=-ninth session of the
United Nations General Assembly in 1974 had stressed the importance
it attached to any proposals designed to facilitate the implement-
ation of the 1949 Geneva Conventions.

34, His delegation had not sponsored any of the amendments
submitted, but hoped that the Committee would adopt a clear, pre01se
text, stlpulatlng that the Parties to a conflict could accept a
substitute for a Protecting Power only if there was no agreement on

the Power proposed.

35. He was in favour of proposal II concerning paragraph 3 which,
in his view, was better worded than proposal I and provided that
once the ICRC had offered to act as a substitute, the Parties to
the conflict would bz obliged to accept that offer,

36, Short of providing for the establishment of an ad hoc
committee before the start of a conflict, proposal II would meet
the concern of those who advocated a stronger, semi-=automatic
system for replacing the Protecting Power.

37. Several amendments mentioned a time 1limit; he would like
that limit to be clearly stated, in order to avoid any delay in the
acceptance .of the offer. Various comments on the matter had
already been made at the current meeting.
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38. Mr. CALERO-~RODRIGUES (Brazil) said that, in order to ensure
a certain degree of automatism without making that an absclute
rule, the system adopted should offer several variants with regard
to the choice of Protecting Power or its substitute. Yet the
proposed texts referred to one possibility only;, that of recourse
to the ICRC, whereas some other international or regional body
might be more acceptable to the Parties to the conflict. The
Brazilian amendment (CDDH/I/54) provided for several solutions.
The role of the ICRC would then be to see to it that the Parties
to the conflict accepted the proposed body; alternatively, it
would accept that responsibility itself.  Objections by the:
Parties to the conflict to the ICRC as a possible substitute could
be avoided by unofficial consultations.

39, It would be necessary to study in greater detail the other
proposals submitted, particularly the question of time-limits.

It should be possible to formulate a general text on the basis of
those amendments since none of the delegations appeared to oppose
strengthening the role of the Protecting Power.

Lo. Mr. ABI-SAABR (Arab Republic of Egypt) sald that the amendment
submitted by his country and twelve others (CDDH/I/75) had much in
common with many of the proposals advanced up to that point; they
all aimed at perfecting the system of scrutiny of implementation
provided in the Geneva Conventions of 1949,

hi, The institution of Protecting Powers had in practice been
followed before having been codified in the successive Geneva
Conventions. It aimed at ensuring proper implementation and
preventing violations during armed conflicts instead of resorting
to sanctions after the harm had been done. The 1949 Conventions
considered that institution an <ssential and obligatory component
of the system provided in those Conventions, and in order to ensure
the existence of a mechanism of surveillarnce in all circumstances,
they provided for a whole range of substitutes for Protecting
Powers in order to meet all the contingencies of the absence of
such a Power.

Lz, Paradoxically, however, since 1949 the system of Protecting
Powers and their substitutes had all but ceased to function. That
might have been caused by the extension of the role of Protecting
Powers under the Geneva Conventions of 1949 or by the nature of
contemporary armed conflicts, but it was more immediately the
result of the consensual character of the procedure of the
appointment of Protecting Powers and, to a lesser degree, of their
substitutes.
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43, Article 5 of draft Protocol I tried to remedy that situation
in three different ways: first, paragraphs 4 and 5 provided
assurances or clarifications designed to remove some of the presumed
causes of the reluctance of States Parties to a conflict to appoint
Protecting Powers; second, paragraph 2 aimed at facilitating the
procedure of appointing such Powers by authorizing the ICRC to act
as an intermediary between the Parties to the conflict in that
respect; third, but the most important, came paragraph 3% with its
two alternative versions, providing for the possibility for the

ICRC to assume the functions of a substitute in case no Protecting

Power was appointed.

hL, However, neither of the alternative versions of paragraph 3
went far enough: the first contributed little that was new since
it explicitly required the consent of both Parties to the conflictg
the second version went further since it imposed an obligation on
the Parties to accept the ICRC's offer. But the ICRC was under no
obligation to make such an offer in all cases. Moreover, the
representatives of the ICRC had made it abundantly clear at the
1972 Conference of Government Experts and later on that the ICRC
would make such an offer only if certain conditions obtained, the
first being the consent of the Parties to the conflict.

45, Thus, both alternatives remained resolutely consensual and

did not go much further than what was possible at present. Indeed,
the ICRC had already tried to fill the gap as far as it could and
considered fit, basing itself on 1ts autonomous functions under the
Conventions and on its right of initiative according to Article 9
common to three of the 1949 Conventions (Article 10 of the fourth
Convention) which safeguarded its right to undertake tasks and
activities other than those specifically attributed to it in the
Conventions, subject to the consent of the Parties to the conflict.

46. What was now needed was a provision which would leave no
loophole and which would provide a safety net to be applied, as a
last resort, in all cases of absence of a consensual designation

of a Protecting Power or a substitute.

., The Parties to the conflict must be placed under the obliga-
tion of accepting a substitute such as the ICRC or, as the Bragzilian
representative had suggested (CDDH/I/54), a regional body; and a
procedure must be provided for the appointment of that substitute,
by assigning that task in the final instance to the United Nations
for example, as proposed by the Norwegian amendment (CDDH/I/83), or
to the Conference of the High Contracting Parties as proposed by

the Arab Republic of Egypt and co-sponsors in amendment CDDH/I/75.
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L8, It was true that there was no way physically to compel a
reluctant party to co-operate with a substitute it had not accepted
or to allow it to function in territories under its control. But
at least, if the above approach were followed, such a negative
attitude would constitute a characterized violation of a clear and
specific obligation; and that in itself would be an important
source of moral and political pressure towards compliance.

4g, Such a solution would not undermine the essential role of the
ICRC. On the contrary, it would enhance and supplement it, by
covering those cases in which the ICRC could not or would not offer
to act as a substitute.

50. The CHAIRMAN suggested that an informal meeting of the
sponsors of the amendments to article 5, paragraph 3, should be
held on Monday morning, 10 February, and should be attended by
representatives of the ICRC.

It was so agreed.

51. Mr., GIRARD (France) sald that, although he understood the
desire of some delegations to make the procedure regarding the
substitute an automatic one, he considered that the Committee's
main concern should be directed towards adopting a more efficient
system than the one so far applied. The French delegation was in
favour of proposal I, in spite of the fact that it did not represent
much change. It was not entirely opposed to proposal II, although
the text did place a fairly heavy responsibility on the ICRC.
Furthermore, the words "if it deems it necessary" were very vague
and the idea of necessity could be interpreted in various ways.

h2. He had followed with interest the statemznts in support of
strengthening the moral obligation of the Parties to the conflict.
However, the proposal suggesting the appointment of a Conference
of the High Contracting Parties as the final authority was hardly
compatible with the <esirability of very short time-limits. He
approved of the suggested informal meeting of the. sponsors of the
amendments to article 5, paragraph Z.

53, Mr. de BREUCKER (Belgium) said he did not consider the text

of proposal I very satisfactory, since it required the agreement

of two Contracting Parties. It would be preferable forthwith to
reserve for the ICRC the power to act as a substitute 1f the Parties
to the conflict tried to evade or back out of their obligations.

The words "in so far as those functions are compatible with its own
activities® should be deleted, since they constituted a retrogre-~
ssion from Article 9 common to three of the 1949 Conventions. In
any event, it would be advisable to protect the ICRC's right to
exercise initiative.
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54, On the other hand, proposal II seemed to be entirely satis-
factory. Paragraph 3 of amendment CDDH/I/67 and Add.l, submitted
by Belgium, the Netherlands and the United Kingdom, endeavoured to
establish, on the basis of the third paragraph of Article 10 of the
first Geneva Convention of 194¢;, the obligation of the Party to the
conflict holding prisoners of war or occupying enemy territory to
apply to the ICRC: "... shall ... request or accept the offer of
the services of the International Committee of the Red Cross to
assume the functions of a Protecting Power under the present

Protocol®.

55. His delegation wished to participate in the informal meeting
of the sponsors of amendments.

56. Mr. NGUYEN VAN LUU (Democratic Republic of Viet-Nam), having
stressed the importance cf the system of the Protecting Power for
the effective application of the Geneva Conventions, referred to
the origin of the deadlock in which the Committee found itself over
article 5: indeed, the impartiality of the Protecting Power was
being called in question.

5T7. His country's experience had shown that public opinion
constituted the very source of humanitarian law. That opinion,
which was represented by non-governmental organizations, must
therefore be taken into account. Consequently, the participation
of the States and of the non-governmental organizations of the two
parties was indispensable if the impartiality of the Protecting
Power was to be guaranteed.

58. His delegation, while appreciating the work of the ICRC,
considered that that body did not always provide the- guarantees of
impartiality which were requirel of a substitute for the Protecting
Power. It opposed amendment CDDH/I1/9, submitted by the Republic
of Viet-Nam, from that point of view and recommended the adoption
of amendment CDDH/I/70, submitted by the Byelorussian SSR, the
Ukrainian SSR and the Union of Soviet Socialist Republics. 1t was
prepared to consider other amendments along the same lines.

59. Mr. Bohyung LEE (Republic of Korea) said that he recommended
the adoption  -of proposal II and suggested that the words "without
delay”™ be inserted before the words "the offer made by the
International Committee ..., with a view to protecting the
interests of the parties and of their nationals.

60. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that
his country's delegation based itself on the provisions of the 1949
Geneva Conventions, taking into account the reservations made when
those instruments had been drawn up. Tt could not accept the idea
of a Protecting Power being imposed without the consent of the
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parties concerned and did not think .that thHere could be any question
of automatically granting an international organization the right to
assume the role of Protecting Power. ' Proposal I was largely
consonant with the amendment submitted by the Byelorussian SSR, the
Ukrainian SSR and the Union of 3oviet Socialis% Republics
(CDDH/I/TO). The Soviet delegation was prepared to take part in
the informal discussions between the sponsors of amendmeéents to
article 5, paragraph 3. :

61, Mr. FERRARI"BRAVO {(Italy), introducing his delegation's
amendment (CDDH/I/50), said that, although experience might have
shown that the system of a Protecting Power . .required improvement,
the intervention of an impartial body to ensure the application of
humanitarian law was in the interests of the entire international
community. ‘Admittedly, that system was in principle based on
acceptance by the parties, but in view of the ultimate aim,
attention must be paid forthwith to situations where it might prove
impossible to reach agreement on the designation of a Protecting
Power or a substitute. As to the proposal to convene a conference
of Parties to the Geneva Conventions of 1949, such a procedure
would involve delays incompatible with the urgency of actilon
required by modern warfare. The intervention of an organization
offering every guarantee of impartiality must be provided for in
the Protocols. The question was not one of imposing an obligation
on the ICRC, but rather one of avoiding its being handicapped in
advance by having to seek the agreement of the Parties to the
conflict at the diplomatic level.

62. The Italian amendment was reasonably close to proposal II put
forward by the ICRC for article 5, paragraph 3, and the Italian
delegation was prepared to consider any proposal that would lead to
a consensus of opinion. In that spirit, it supported the
Chairman's suggestion for a meeting of the sponsors of amendments.

63, The establishment of 2 time-limit for the intervention of the
ICRC, suggested by several delegaticns, seemed to be dangerous in
view of the nature of modern warfare, which called for rapid action.
It would be better to leave it to the ICRC to select the time it
considered most favourable for intervention.. The main considera-
tion was that States should be obliged to accept its intervention.

64, Mr. MURILLO RUBIERA (Spain) said that delegations attached
the greatest importance to machinery for action by the Protecting
Power. It was essential to improve that machinery, in order to
ensure better application of humanitarian principles.: He would
limit his remarks to article 5, paragraph 3, of draft Protocol I

and to paragraphs 3 and 4 of the amendment submitted by his
Government (CDDE/I/77), but that did not mean that he underestimated
the value of the proposals put forward by other delegations. With
regard to the two alternatives proposed by the ICRC for article 5,
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paragraph 3, he thought the difficulty lay in the need for efficient
machinery, on the one hand,; and for respect for the wishes of the
Parties to the conflict, on the other. Delegations thus tended to
favour a flexible autcmatic system to prevent action from being
blocked by the opposition of one of the parties. A certain degree
of automatic procedure could nevertheless be introduced, in view of
the adoption at the first session of the Diplomatic Conference of
an amendment to article 1 of draft Protocol I, whereby the parties
undertook to respect and to ensure respect for the Protocol in all
circumstances. The first alternative proposed by the ICRC for
article 5, paragraph 3, had the weakness of delaying intervention,
which could prove dangerous. . It would be better to adopt the
second alternative, which should nevertheless be improved, since it
did not set any time-limit. The Spanish delegation therefore
suggested introducing the words "immediately™ and "without delay"
into the text. In view of the heavy responsibility imposed on the
ICRC by paragraph 3 of the Spanish amendment, it should be provided
that the substitute could be replaced by another Power or another
organization, and that was the purpose of paragraph 4 of the
amendment. The Spanish delegation would willingly participate in
the meeting of sponsors of amendments suggested by the Chairman.

65. Mr. PICTET (Switzerland) said that, as he had already stated
at the first session of the Conference, his delegation preferred
proposal II, (see CDDH/I/SR.11, para.34), which seemed to 1t to be
a satisfactory compromise between the various proposals. Indeed,
his delegation would favour, if that were possible, the greater
strengthening of the institution of Protecting Power and its
substitute. It would be advisable to provide in paragraph 3 for

a time=1limit which should be short. That would enable the ICRC to
seek, under the best possible conditions, the agreement between the
Parties to the conflict which it considered necessary before
offering itself as substitute.

66. Mr, KARAS3SIMEONOV (Bulgaria) said he agreed with the speakers
who thought it indispensable to draw up a text acceptable to all
members of the Committee. As had been suggested, a small working
group should be entrusted with the study of all the amendments
submitted; it could 1nclude the sponsors of the various amendments
and any representatives who had suggestions to make.

E7. The Bulgarian delegation preferred proposal I since the
selected text must be flexible, must not lay down an automatic
system, must safeguard the sovereign independence of the States and
must provide for the possibility of agreement between the Parties
to the conflict. That text might be supplemented by certain

amendments.
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68. He supported the amendménts submitted by the Byelorussian SSR,
the Ukrainian SSR and the Union of Socialist Soviet Republics
(CDDH/I/T70), and by Brazil (CDDH/I/54), which made it possible to
call upon a humanitarian organization other than the ICRC. The
representative of the Democratic Republic of Viet-Nam, while
recognising the vital role which the ICRC had played and would
continue to play, had emphasized the importance of that possibility.

69. When drawing up the final text, consideration must be given
to the statement of the President of the ICRC at the second session
of the Conference of (overnment Experts, held in 1972, to the effect
that the ICRC would accept the duties of substitute for a Protecting
Power only with the agreement of the Parties to the conflict.

The meeting rose at 12.45 p.m.
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SUMMARY RECORD OF THE EIGHTEENTH MEETING
held on Monday, 10 February 1975, at 3.15 p.m.

Chairman: Mr. HAMBERO (Norway)

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1l) (continued)

Article 5 -~ Appointment of Protecting Powers and of their substitute
(CDDH/1, CDDH/56: CDDH/I/31, CDDH/I/50, CDDH/I/59, CDDH/1/61,
CDDH/I/67 and Add.l, CDDH/I/70, CDDH/I/75) (continued)

Paragraph 3 (continued)

1. The CHAIRMAN invited the Committee to continue the considera-
tion of article 5, paragraph 3.

2. Mr. LEHMANN (Denmark) reminded the Committee that his
delegation had already stated at the first session of the Diplomatic
Conference and at the Conference of Government Experts on the
Reaffirmation and Development of International Humanitarian Law
applicable in Armed Conflicts that it attached the greatest
importance to the qguestion c¢f control. Clearly, effective
protection of human rights in time of peace as well as during armed
conflicts called for some kind of international control -
specifically, protection of the individual against arbitrary
interference from his own national authorities. To be effective,
control must be carried out by an independent and impartial body.
Otherwise, all efforts to reform the rules of international law
relating to armed conflicts would be thwarted.

3. The question, therefore, was what would be the most realistic
way of modifying and strengthening the system of designating the
Protecting Power, as laid down in the Geneva Conventions of 1949.

i, His delegation believed that the International Committee of
the Red Cross (ICRC) by offering to act as a substitute for the
Protecting Power, had made a break-through in the search for a
strengthening of the system of control provided for in the 1949
Geneva Conventions. That offer deserved all possible support:
acceptance of article 5, paragraph 3, was therefore of crucial
importance.

5. He fully endorsed the views expressed by the representatives

of Pakistan, Switzerland and the Netherlands (CDDH/I/SR.11l, paras.l7,
34 and 40) who had supported proposal II concerning paragraph 3
which represented an advance so far as concerned the procedure for
designating the Protecting Power. But the proposal could be
improved. It in no way violated the principle of the sovereignty
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of States. Under international customary law, States were under
no obligation to accept any kind of international control; on the
other hand, there was nothing in such law which prevented them
from concluding treaties by which they subjected themselves to a
certain degree of international control.

6. To improve proposal II, recourse could be had to the Italian
delegation's suggestion in amendment CDDH/I/50 that "... until
such time as the Protecting Powers begin to exercise their
functions, each of the Parties to the conflict shall accept the
offer made by the ICRC ... to act as a substitute ...".

7. The Canadian delegation had also proposed the fixing of a
time~1limit in respect of the ICRC offer and acceptance by the
Parties tc the conflict.

8. In conclusion, he pointed out that, at the present stage, the
problem was to improve the control system envisaged for an armed
conflict; article 5 would appear to be the central provision.

One should not lose sight, however, of the more traditional system
of control, under which procedures were established for settling
disputes, and which was, in a sense, of a preventive character.
The draft Protocols contained no such rules.

9. Mr. ROSENNE (Israel) said that, as his delegation had already
pointed out at the first session, neither the institution of
Protecting Power as envisaged in the 1949 Geneva Conventions nor
the concept of substitute Protecting Power had been resorted to in
the Middle East conflict.

10. Despite the intricacies of the general political problems in
that area and the complications which might have arisen from a
formal designation of the ICRC as a substitute Protecting Power,
the ICRC had been operating on a de facto basis with the agreement
of the Parties to the conflict.

11. TIsrael had no direct experience of the system of designating
a Protecting Power, and he would therefore limit himself to one
observation only.

12. His delegation shared the view expressed at the first session
that it would be preferable not to overload article 5 with
reference to another type of Protecting Power altogether - as
partly codified in Arf}cle 45 of the 1961 Vienna Convention on
Diplomatic Relations. There was a difference between representa-
tion of national interests in the case of a temporary rupture of
diplomatic relations and the element of "scrutiny” inherent in the
"Geneva mandate™, The Drafting Committee should make a careful
study of that question.

1/ United Nations publication, Sales No: 62.X.1.
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13. Paragraph 3 envisaged two entirely different hypotheses.

One was where no Protecting Power was appointed between two States
which had broken off diplomatic relations; the other was where
there had never been any Protecting Power - whether under the
Vienna or Geneva mandate, or ary other basis ¢f customary inter-
national law - for the basic reason that there had never been any
normal diplomatic relations between the two States in conflict.
Israel was a case in point.

14, He then indicated some factors which influenced Israel's
position. The control body must be effective and impartial. Its
effectiveness did rnot depend solely on its means and staff; the
real consent of the Parties to the conflict was alsc essential.

His delegation therefore favoured proposal II.

15. Some of the amendments before the Committee envisaged appeals
to the United Nations or to an ad hoc conference of the High
Contracting Parties to designate a Protecting Power or a substitute.
That approach would not meet the basic requirements of effectiveness
and impartiality. Other amendments raised the question of fixed
time-limits for the appointment of a Protecting Power or substitute.
Some of the periods suggested seemed rather long, but as against
that, the introduction of a fixed time might enhance the
effectiveness of the provisions currently being drafted.

16. Despite their large number, the amendments did not raise
great questions of principle; there seemed to be a consensus in
favour of an approach which was not based on any automatism in the
designation of the Protecting Power or its substitute. The
Drafting Committee or the Working Group should consider paragraph 3
in the light of the discussions which had just taken place.

17. Mr. LE MINH CHUC (Republic of Viet=-Nam) said he believed that
the agreement of the Parties which was required for assumption by
the substitute of the functions of a Protecting Power was a normal
concession to the sovereignty of States, in the hope that the
Parties would accept the offer made by the substitute, since they
saw that to be in their joint interest. But that hope could be
vain if one of the Parties washed its hands of the fate of any of
its nationals captured by the enemy while reserving the right to
deal with members of the adverse Party detained by it in the most
inhumane manner.

18. An automatic system for designation of the substitute appeared
to be acceptable. His delegation supported proposal II.
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19. Regarding the designation of the substitute, some delegations
had expressed the view that the choice should not be limited to the
ICRC alone, but should embrace a complex of suitable international
humanitarian organizations. Other delegations had proposed an
extension ¢f the choice to bodizs of a political, regional or
international character. A political body would present the same
difficulties which had arisen in regard to designation of the
Protecting Power. - One delegation had even provided a definition
of the criterion of impartiality required in a substitute and had
said: "Unjust equality is inequality, unjust impartiality is
partiality®. An international humanitarian body such as the ICRC,
with its strong moral authority, its resources and its experience,
could take on the role of substitute.

20. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) observed
that the fact that there were two alternatives for article 5,
paragraph 3, bore witness to the presence of difficulties. The
statement by the ICRC representative had clearly shown that his
organization had some conception of the problem and that it
preferred proposal I.

21. The many amendments submitted revealed a wide range of diverse
and contradictory opinions. His delegation recognized that the
good offices of the organization acting as a substitute for the
Protecting Power could be of value; he therefore accepted the idea
of such substitution where designation of a Protecting. Power met
with difficulties. But it should be remembered that the
humanitarian organization acting as a substitute should function
impartially and effectively. It was thus absolutely essential
that both Parties to the conflict should be convinced of its
impartiality. The word "effectiveness”™ implied that the
organization must not merely be willing, but also able, to play
that role, Conseqguently, the pool of substitutes should include
other organizations than the ICRC and comprehensive information
should be provided as to possible candidates.

22. His delegation could not accept an automatic system for
designation of the Protecting Power, and would draw attention to
the reservations expressed by his delegation and by those of the
Byelorussian SSR and the Soviet Union concerning Article 10 common
to the first three Geneva Conventions of 1949 (Article 11 of the
fourth Convention).

23. He did not believe that a problem of that type could be solved
by laying down strict rules. Only the agreement of the two Parties
could enable the Protecting Party to act effectively.

24, Mr. AGOES (Indonesia) said that he considered article 5 to be
a key provision and that a satisfactory solution should therefore
be sought which would be acceptable to all.
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25. His Government was of the firm belief that the designation
and acceptance of the Protecting Power should not be based on an
automatic process but on the consent of the two Parties to the
conflict, in line with the principle of the sovereignty of States.
Failing agreement on the appointment of the Prctecting Power, his
Government would strongly favour giving the ICRC priority to assume
the functions of substitute.

26. He was in favour of proposal II, but would like it to be
expressed in stronger terms, so that the ICRC could immediately
function as a substitute when the system c¢f appointment of the
Protecting Power mentioned in article 5, paragraphs 1 and 2 proved
inapplicable. He suggested that the words "shall accept the offer
made by" should be replaced by the words “shall permit".

27 . In order to provide for cases where the ICRC could not assume
the functions of a substitute, he proposed as a reserve solution
that reference should be made to “an international organization
designated by the Secretary-General of the United Nations™, which
could offer all guarantees of impartiality and efficacy.

28. Mrs. DARIIMAA (Mongolia) said that, while she recognised the
importance of the part played by the ICRC, she considered that to
name only that organization as a substitute would be to close the
door on other international organizations which were equally able

to contribute to the development of international humanitarian law.
Such organizations already existed and new ones might be set up.
Draft Protocol I should therefore be worded in terms that allowed
forthwith for the creation of such organizations. Her delegation
suggested that the words "the International Committee of the Red
Cross" should be replaced by the words "an international humanitarian

organization". If, however, other delegations insisted that the
ICRC be named and given priority, her delegation would agree, as a
compromlse, to such a wording as: “the ICRC or other international

humanitarian organizations®.

29. In addition, her delegation was opposed to the fixing of a
time limit, as proposed by several delegations; such a measure
could lead to misinterpretation of draft Protocol I and to practical
difficulties should no substitute be appointed ty the end of the

time limit.

30. With regard to amendment CDDH/I/75, which provided, as a last
resort, for recourse to the conference of the High Contracting
Parties pursuant to article 7 of draft Protocol I, she was of the
view that it would be difficult for that conference to meet in time
of conflict because of the inevitable political tensions, and that
one of the Parties might use such a meeting to delay application of

the Protocol.
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31. Mr. Tchoung Kouk DJIN (Democratic People's Republic of Korea)
said he thought that if the aims of international humanitarian law
were to be achieved and present-day realities taken into account
the designation of the Protecting Fower and its substitute must be
based on the assurance that the interests of war victims would be
scrupulously protected. The viectims' sufferings were caused by
the imperialist aggressors, and it was tc the inhuman crimes
committed by those aggressors that the Protecting Power or its
substitute must put an end. Sovereignty and the right to self-
determination must also be respected, and the Protecting Power must
therefore be appointea on the initiative of the Parties to the
conflict and with their consent. The same should apply to the
designation of a substitute, which should be an international
organization offering all guarantees of impartiality and efficacy.
Throughout the world United States imperialists were infringing
internaticnal law by interfering in the internal affairs of States
and bringing misfortune to the peoples concerned. They had been
occupying South Korea, for example, for the last thirty years. It
was natural that progressive men and women should condemn such
practices. In view of the experience of its own country, his
delegation reaffirmed that the designation of the Protecting Power
or its substitute must offer all the necessary safeguards against
the United States aggressors.

32. The CHAIRMAN- reminded the meeting of the aims of the
Conference and asked delegations to refrain, in their interventions,
from making attacks on other countries and using language which
implied that some victims were more entitled to protection than
others. Moreover, any delegation which considered that its country
was being criticized could ask to exercise its right of reply, and
that might needlessly delay the Committee's work.

33. Mr. ZAFERA (Madagascar) said he considered article 5 to be one
of the key provisions of the Geneva Conventions of 1949,

34, Like others, his delegation was opposed to automatic designa-
tion. The sovereignty of the Parties to a conflict must be

safeguarded, and their consent to the appointment of the Protecting
Power was essential if the Conventions were to be correctly applied.

35. His delegation also thought that no specific time limit
should be set for the designation of the Protecting Power or for the
acceptance or rejection of that designation.

36, As to the ICRC, the responsibility it was prepared to assume
in the last resort should not be imposed on it automatically,
whatever function it might undertake. The greatest latitude must
therefore be given to the Parties, whose authorization was just as
vital for the designation of the substitute as for that of the
Protecting Power.
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37 . He therefore supported the first variant proposed by the ICRC
for paragraph 3.

38. Mr. GRAEFRATH (German Democratic Republic) said he also
considered article 5 to be a key article. No Protecting Power or
substitute could work effectively if its designation had not been
approved by the Parties to the conflict and if it did not have
their confidence.

39. As most of the speakers had pointed out, the Protecting Power
system provided for in the Geneva Conventions of 1949 had not
worked, and it was therefore unrealistic to imagine that States
would be able to agree on that point in advance, as the proposal II
suggested by the ICRC for paragraph 3 and certain amendments
envisaged.

4o, The only possible solution was that contained in ICRC
proposal I and the amendments submitted to the same effect, for
example amendment CDDH/I/70. The representative of the Democratic
People's Republiec of Korea had therefore been right in pointing out
that the designation of the Protecting Power or its substitute
should be subject to the authorization of the Parties.

41, If the number of bodies authorized to provide protection were
increased; that could provoke competition between Protecting Powers
or substitutes, and political bodies would then experience greater
difficulties in performing their humanitarian function. .

b, His delegation was in favour of the designation of a
humanitarian organization with the consent of the Parties to the
conflict.

43, Mgr. LUONI (Holy See)* drew attention to certain points that
were common to all the preceding statements, namely, that a
substitute for the Protecting Power must be designated;  that the
substitute must be accepted by all Parties to the conflict; and
that in the interests of the civilian populations to be protected
the substitute must be able to fulfil its mission as soon as

possible. The third point necessarily implied satisfaction of the
second.
Ly, Several representatives had very aptly described the tragic

consequences which would result if there were no Protecting Power.
Attention had also been very rightly drawn to the difficulties and
delays inherent in the diplomatic procedure currently applied in

times of conflict to reach a solution acceptable to all the Parties.

* The statement was read out by Mrs. Roullet (Holy See).
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45, As delegations were generally agreed that substitutes other
than the ICRC could usefully replace Protecting Powers, his
delegation wished to suggest that other international humanitarian
organizations, duly approved by the Conference, be mentioned in
draft Protczol I alongside the ICRC. Such or_anizations could
either work with the ICRC or replace it, so that the Parties to a
conflict would have a choice of several possibilities.

46, His proposal was designed solely to avoid, as far as possible,
the dangerous drawbacks presented by the lack of a substitute for
the Protecting Power, and it in no way diminished the esteem in
which his delegation held the ICRC, which, in its view, was still
the organization most fitted to assume the functions of substitute
for the Protecting Power.

4. Mr. MURILLO RUBIERA (Spain) said that the meeting of the
Working Group on amendments to article 5, paragraph 3, had shown
that ‘delegations must answer three basic questions: which body was
competent to act as a substitute, whether designation should be
automatic, and whether a time limit should be set for designation.

48, Although he had already made known his delegation's views and
did not wish to speak on the substance of the matter for the time
being, he considered that some of the observations made in the
course of the debate warranted further attention. He referred in
particular to the observations made by the Belgian and the United
Kingdom representatives regarding the influence which the wording
adopted for article 5, paragraph 3, of draft Protocol I might have
on the legal system provided for in Article 10 of the Conventions..

4g. Mr. CHCWDHURY (Bangladesh) pcinted out that the provisions of
article 5 were intended to relieve the sufferings of the civilian
population of Parties to the couflict and to afford it all the
necessary protection, whatever the nature of its government. In
the circumstances, any reference to imperialism or colonialism was
ocut of place, since it was only a matter of applying legal
principles.

50. With regard to the question of a substitute when no Protecting
Power had been appointed, some representatives had stated that
nothing should infringe the sovereignty of States, but in his view

an acceptable Protecting Power must first be found. The ICRC
should propose five names from which the Parties to the conflict
could choose. What was essential was that if a substitute proved

necessary, the ICRC should be able to ensure the protection of
human life and the property of the civilian population, and to act
in the capacity of substitute.
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51. Careful study of the amendments submitted showed that the aim
of all delegations was to ensure that there was a substitute in
order to reduce the sufferings of the civilian population. It was
important to adhere as closely as possible to the text drafted by
the ICRC, which took inte account the structure of the two Protocols.
His delegation had submitted an amendment (CDDH/I/61l) relating to
proposal I, the purpose of which was to enable the ICRC to
strengthen its position to the utmost. Cases had already occurred
when Red Cross representatives found themselves in difficult
situations. Their activities must not be dependent on the whims
of the Parties to the conflict.

52. His delegation preferred the text of proposal I. Proposal II
could, however, be improved by deleting the words "if it deems it

necessary”.

53. Mr, Bohyung LEE (Republic of Korea), exercising his right of
reply, said that it was most regrettable that the delegation of the
Democratic People's Republic of Korea had revived a controversy on
political questions outside the scope of the Conference. His
delegation denied the allegations of the North Korean delegation.

54, Mr. DRAPER (United Kingdom) pointed out that the effective
functioning of a Protecting Power, or its substitute, from the
outset of any armed conflict until its conclusion, was essential if

the rules of the Protocol were to have any meaning. It was
particularly vital that the Protecting Power should monitor those
rules from the outset of the conflict. It was at that stage that

the worst atrocities occurred, particularly in relation to prisoners
of war.

55. Article 10 common to the 1949 Geneva Convantions (Article 11°
of the fourth Convention) provided an effective mechanism in the
case of default of a Protecting Power. Unfortunately, certain
States had been unable to accept that provision. In paragraphs 1
and 2 of article 5, the monitoring mechanism for the application of
the Protocol was defective because it was based upon agreement of

the Parties. Only in proposal II relating to paragraph 3 had any
attempt been made to bring draft Protocol I into line with the
provisions of the Conventions he had mentioned. In his delegation's

view, the possibility of war victims receiving the benefit of the
humanitarian protection afforded by Protocol I, should not be
dependent on the hazards of an agreement made in the course of armed
conflict nor could that protection be sacrificed to the claims of
national sovereignty of the Parties to the conflict. His delegation
therefore supported the adoption of proposal II, which might be
improved by a reasonable time provision, as suggested by other

delegations.
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56. .. Moreover, preposal II only provided for the case of no
Protectlng Power being appointed, whereas Articles 1C and 11 of the
Geneva Conventions and amendment CDDH/I/67 provided also for the
contingency of .a Protecting Power being appointed and ceasing to

act during the conflict. = That was a matter of great importance,
particularly for prisoners of war. - Froposal II had the further
merit that it would enable the substitute to discharge *all or part
of the functions™ :of a Protecting Power (article 2, sub- :
paragraph (e)).. It was not an automatic system but a safe one,
offering guarantees of security in case of disagreement.

57. His delegation did not believe that regzicnal bodies or some
new institution to be created within the United Nations family
could effectively assume the function of substitute. Such bodies
lacked skill and expertise; moreover, it would be difficult for
them to exclude political con51dtratlons entlrcly) as the ICRC had
managed to do for a century.

58. His delegation was willing to participate in all meetings of
the sponsors of amendments relating to article 5, paragraph 3, in
order to ensure effective implementaticn of the Protocol.

9. Mr. PRUGH (United States of Arerica) said that 1t would be
ell to ascertain in advance what internaticnal humanitarian
organizations existed, how they were orpanized, whether they were
impartial or had the apparent ability to perform at least the
essential humanitarian functions of a Protecting Power. In
article 6 of draft Protocol I the high Contracting Parties were
requested tc recruit and train personnel, to establish lists of
persons so trained and to define the conditions governing their
employment; perhaps the same request should be addressed to
international humanitarian organizations. Such organigzations
might be asked in a separate paragraph to identify themselves to a
central agerncy, such as the depositary State or the ICRC. A number
of impartial humanitarian bodies cexisted, no doubt, but his
delegation believed. that States would w1<h to consider in peace
time, when they were free from the immediate pressures applied in
conflicts, what organizations might consent to act, as a last
rescrt, in the capacity of a substitute.

[
-
w

60. Mrs. MANTZOULINOS (Greece) said that the 1949 Geneva
Conventions and the draft Protocols were due te the initiative of
the ICRC. She saw no point in looking for some other body, alien
to the "Law of Geneva®.  For the designation of the substitute an
automatic mechanism should be adopted which in her delegation's

view would in no way prejudice the sovereignty of the Parties.

Her delegation had submitted an amendment to that effect (CDDH/I/31).
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61. Mr. Antoine MARTIN (International Committee of the Red Cross),
said that, after hearing all the statements concerning article 5,
paragraph 3, he wished tc express thanks on behalf of the ICRC for
the confidence shown in that organization.

62. Although it was true that the substitute system had so far
never been used, it would be wrong tc say that the system of
Protecting Powers had not been used: it had served in three cases.

63. He endorsed the statements he had made in introducing
article 5, paragraph 3 at the seventeenth wmeeting (CDDH/I/SR.17).
The ICRC was quite willing to assume the role of substitute, but
only when all other pogsibilities, namely the machinery of
Protecting Powers followed by that of substitutes as provided for
in the first and second paragrarhs of Article 10 common to the
1949 Geneva Conventions {(first and second paragraphs of Article 11
of the fourth Convention) had been exhausted.

6. The words %or substitute within the meaning of the first and
second paragraphs of Articlie 1C of the Conventions (Article 11 of
the fourth Convention;¥" might be inserted after the words

-

iProtecting Power™ in paragraph 3.

65. In view of the supplementzary nature of the Protocol, it had
not been thought necensary cupressly tco reaffirm all the articles
relating to the monitoring and application system set ocut in the
1949 Conventions. In pursuance of Article 10 common to those
Conventions (Article 11 of the fourth Convention), an organization
which offered all guarantees of impartiality and efficacy, as well
as any humanitarian organization, might be entrusted with the tasks
incumbent on the Protecting Power by virtue of the Conventions.
That provision common to the Cenventions would retain its validity.

66. Other impartial humanitarian organizations had not been
expressly designated because several cxperts had said during the
Conference of Govermnent Lxperts on the Reaffirmation and
Development of International Humanitarian Law applicable in Armed
Conflicts, that it would be difficult to mention such bodies in
general terms and that it would be necessary to indicate which were
envisaged, but there had been disagreement on that point. The
ICRC had never considered that it had a monopoly in that regard and
it would only assume the role of substitute if all other possibil-

ities had been exhausted.

Paragraph 4

67. The CHAIRMAN suggested that the Committee should examine
article 5, paragraph L.
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68. Mr. de SALIS (Legal Secretary) read out the list of amendments
relating -to paragraph 4.

69. Mr, Antoine MARTIN (International Committee cf the Red Cross)
said that, within the particular context of the system of Protecting
Powers, the provision constituted a reaffirmation of the general
principle laid down in article 4 of draft Protocol I, entitled
"Legal status of the Parties to the conflict” and already considered
at the first session of the Conference. A large majority of the
experts consulted considered that a reaffirmation of that kind was
necessary under the terms of the article relating to international
machinery for supervising the application of humanitarian law. In
the case of Governments, nearly all of those which had replied to
the ICRC's questionnaire concerning measures intended to reinforce
the implementation of the Geneva Conventions strongly favoured the
inclusion of such a provision.

70. . The previous year, when introducing at the eighth meeting
(CDDH/I/SR.8) draft article 4, the ICRC had made it clear that its
purpose was to ensure a more thorough implementation of the
humanitarian purposes of the Geneva Conventions of 1949 and draft
Protocol I, since the Parties to the conflict might be afraid,
though unjustifiably, that the application of those instruments
might have political or legal consequences affecting their
reciprocal status, and i1t was desirable to dispel all doubts in
that connexion. Paragraph Y4 which was now being introduced was
based on the same ratio legis. At the first session of the
Conference, during the discussion of article 4 - with regard to
which many delegations had not been prepared to express an opinion
until the scope of draft Protocol I had been established in
article 1 - some representatives had criticized the words "or that
of the territories over which they exercise authority” and, on
being requested to clarify that point, the representative of the
ICRC had replied that, in fact, those words had not been included
in the draft submitted to the Conference of Government Experts, but
that the ICRC had considered the addition of those words to be
desirable in the light of recent events (CDDH/I/SR.8, para.l9).

As in the case of article 4, amendments had been submitted at the
Conference; proposing the deletion of the phrase or improvements of
its wording.

71. The ICRC naturally attached great importance to the inclusion
of a provision of that kind in the article relating to the machinery
for supervising application.

72. Mr. ABI~SAAB (Arab Republic of Egypt) said that his delegation,
together with those of twelve other countries, had submitted an
amendment to article 4 (CDDH/I/59) which also applied to article 5,
paragraph 4 and was intended to clarify the last part of the phrase
",.. or that of the territories over which they exercise authority".
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The text submitted by the ICRC was open to different interpretations;
and the purpose of the aforementioned amendment was to eliminate any
ambiguity as to the compatibility of the provision with the
fundamental rule of general international law underlying The Hague
Regulations annexed to The HaglLe Convention No. IV of 1907

concerning the Laws and Customs of War on Land, and the fourth
Geneva Convention of 1949, to the effect that occupation did not
affect title to territory. He reserved the right to develop the
argument further in the context of article 4.

Paragraphs 5 and 6

73. The CHAIRMAN asked the representative of the ICRC to introduce
article 5, paragraphs 5 and 6 so that paragraphs 4, 5 and 6 could be
discussed simultaneously.

74. Mr, de SALIS (Legal Secretary) read out a list of the
amendments relating to paragraphs 5 and 6.

75. Mr. Antoine MARTIN (International Committee of the Red Cross),
referring to paragraph 5, said that a very large majority of the
experts consulted and of Governments in their replies to question 5
of the ICRC questionnaire concerning the measures intended to
reinforce the implementation of the four Geneva Conventions of 1949,
had expressed the hope that such a provision would be incorporated.
Scme of them had even expressed the wish that in such cases the
appointment of Protecting Powers should be made obligatory.

76. It had become apparent that the implementation of machinery
for supervising the application of the Geneva Conventions of 1949
was distinect from the question of the maintenance or breaking-off

of diplomatic relations between the Parties to the conflict. Some
experts had drawn attention to the fact that the diplomatic mission
of a Party to the conflict which remained on the spot would probably
have great difficulty in carrying out all the duties assigned to it
by the Conventions ard by draft Protocol I to the Protecting Powers.
It should be pointed out that a minority of experts had expressed
their fears that the simultaneous presence of diplomatic
representatives of the Parties tc the conflict and of the Protecting
Powers might cause disputes as to competence between the two
authorities concerned, which would only be of disservice to the

cause itself.

77 . In its Commentary on draft Protocol I (CDDH/3), the ICRC did
not refer to paragraph ¢ because that provision was self-explanatory.
However, some experts had expressed the view that to make the
provision perfectly clear it would be better to say "whenever
hereafter in the present Protocol mention is made of the Protecting

Power™.
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78. It should be pcinted out that the Committee had decided to
examine the definition of the weord "substitute" in article 2, sub-
paragraph (e) together with article 5 now under discussion.

79.. With regard to that defirition the ICRC :oncurred with the
views of those who had expressed the hope that the organization
replacing the Protecting Power could, if necessary, be called upon
to exercise only a part of the latter's functions: that might be
the case where, in accordance with the wishes of the designated
Protecting Power and with the approval of the Parties to the
conflict, the said Power and the substitute shared the tasks in
question; that would also be the zase if the substitute, with the
consent of the Parties to the conflict, agreed to undertake only a
part of those activities.

80. At a meeting of the Committee's Working Group on article 5,
paragraph 3, a representative had ask=ad whether the ICRC should be.
regarded as a substitute on the same footing and in the same
capacity as the other substitutes that might be envisaged under the
terms of the Geneva Conventions.

81. Although empowered to exercise its humanitarian initiative in
favour of victims of conflicts in accordance with Article 9 common
to the 1949 Conventions (Article 10 of the fourth Convention), and
to perform the humanitarian tasks incumbent upon it under the
Conventions and the principles f the Red Cross, the ICRC would be
a substitute in the same capacity as any other substitute assigned
to carry out the functions of frotecting Fowers as defined by the
Geneva Conventions.

82. The CHAIRMAN declared open the debate on article 5, para-

graphs 4, 5 and 6.

83. Mr. DRAPER (United Kingdom) said that his delegatiori was in
favour of the ICRC text but together with Belgium and the
Netherlands had subin’tted an amendment (CDDH/I/67 and Add.l).
Since article 5, paragraph 1, already contained the binding
obligation to designate a Protecting Power., that binding character
should be restated in paragrarh 5, in order to strengthen the ICRC
text.

g, Mr. PICTET (Switmerland) referring to paragraph 5, said that,
at the Conference of Government Hxperts on the Reaffirmation and
Development of International Humanitarian Law applicable in Armed
Conflicts, Switzerland had bheen anmong the minority which considered
the inclusion of that paragraph in draft Protocol I unnecessary.

He drew attenticn to the view already exvressed that there could
not be a Protecting Power while diplom.tic relations were maintained.
Besides, some experts feared that the simultaneous presence of



- 169 - CDDH/I/SR.18

diplomatic representatives and representatives of the Protecting
Power might cause confusion or disputes as to competence. However,
the Swiss delegation would not oppose the adoption of paragraph 5

if that was the wish of the majority.

85. Mr. CHOWDHURY (Bangladesh) observed that the United Kingdom
delegation shared the opinion of Bangladesh that the ICRC should

be under an obligation to intervenc. Amendment CDDH/I/67 and

Add .1l was perfectly straightforward and should be adopted. Since
countries might become belligerents without breaking off diplomatic
relations, it was desirable to provide for such a contingency.

86. Replying to Mrs. DARIIMAA (Mongolia), who considered that the
ICRC should not be obliged to intervene automatically as a
substitute, Mr. CHOWDHURY (Bangladesh) specified that the obligation
he had referred to concerned the preceding paragraph of article 5
and that in any case action by the ICRC was subject to the consent

of States.

The meeting rose at 5.50 p.m.
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held on Tuesday, 11 February 1975, at %.15 p.n.

Chairman: Mr. HAMRRO (Norway)

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued)

Article 5 - Appointment of Protecting Powers and of their substitute
(CDDH/1, CDDH/56; CDDH/I/51, CDDH/L1/52, CDDH/1/67 and Add.1,
CDDH/I/68, CDDH/I/T75, CDDH/I/77, CDDH/I/80 and Add.l) (continued)

Paragraphs 3, 4, 5 and 6 (continucd)

M

1. The CHAIRMAN sailid that a Yorking Group had been set up to deal
with the two alternative propesals, I and II, which had been
submitted for article 5, paragraph 3 (CDDH/1). If delegations
had other amendments to submit to that paragraph. they could be
included as part of the Working Group's report.

2. He invited delegations to resume thelir discussion of article 5.

3, Mr., OBRADOVIC (Yugoslavia) said that, in general, the text of
article 5 was acceptable to his delemation. While it preferred
proposal I for paraerarh 3. it was prepared to be adaptable and
hoped that the Working Group would be able to find a wording
acceptable to all.

4., With regard to paragraphs 4 and 5, his Government did not
consider them indispensable. since under prevailing international
law, the maintenance of diplomatic relations during-armed conflicts
would not evempt the Parties to the conflict from having recourse to
the Protecting Power under the Geneva Conventions of 1949, With
all due respect for the views expressed by the representative of
Switzerland at the eightcenth meeting (CDDH/I/SR.18) it seemed to
him that, as far as the application of the provisions of the Geneva
Conventlons was concerned, there was an obligation for the Parties
to armed conflicts to designate a Protecting Power even if
diplomatic relations between them had not been broken off. It

was obvious that the appointment of a Protecting Power had no effect
on the juridical status of the Parties in question or on that of

the territories in which they exercised their authority.

5. His delegation was aware of the argument which had been advanced
at the Conference of Government Ixperts on the Reaffirmation and
Development of International Humanitarian Law Applicable in Armed
Conflicts thsat, precisely because of some uncertainty about the
interpretation of the act of desienating a Protecting Power, as far
as the status of the Parties and the territory was concerned. States
would in actual cascs refrain from designatine a Protecting Power.
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In the same way, the fact thatvdiplomatic relations had not been
broken off had in some cases served as an excuse for not having
recourse to the Protecting Power. »

6. 1In view of those unfavourable factors., which in practice were
inevitable, his delegation was not opposed to the inclusion of
those paragraphs in article 5. but it thought that some amendments
might be made to the present text of paragraphs 4 and 5. As far
as paragraph 4 was concerned, his delegation favoured the. amendment
submitted by the Afab COuntrles (CDDH/I/75), since it made the
provision mueh more clear. The text of paragraph 5 in amendment
CDDH/I/67 and Add.l would also be entirely acceptable to his
delegation, since it made the ICRC text of paragraph 5 clearer.

7. “CUTTS (Australla) said that it was generally agreed that
the system of Protecting Powers and substitutes was of the utmost
importance for the operation of 1nternatlonal humanitarian law in
armed conflicts. = It was also generally agreed thatllt_was
particularly important to set up effective machinery in draft
Protocol I now under consideration because that devised in 1949
had proved ineffective. For one reason or another, States which
had been engaged in armed conflict since that time had not chosen
to appoint Protecting Powers, : .

8. For that reasorr, many delezations had urzed that the appointment
of a Protecting Power or a substitute should be automatic or
compulsory in all cases of armed conflict, while others had urged
that nothing should be done which might 1ﬂfr1nge the sovereignty of
the States concerned and that a Protecting Power or substitute
should be appointed only with the agreement of such States

9. 1In his opinion, that apparent conflict seemed slightly unreal.
It was true that the final sanction in the matter would be the
sovereignty of the States concernegd, which could not be forced to
appoint a Protecting Power. On the other hand, international
public opinion would not welcome a documént which left to the
belligerent parties the choice whether or not to invoke machinery

to alleviate the sufferings of the victims of war. What was needed,
therefore, was a text which would place the maximum pressure upon
belligerent States to accept a machinery of Protecting Powers which
would not in any way infringe their national sovereignty. That, he
thought,was precisely what the ICRC had had in mind when it had
devised its orisinal draft of article 5, which had clearly been
designed to provide the maximum range of alternative methods of
brlnplng the Protecting Power apparatus into operation and to bring
maximum pressure to bear on the States concerned to make use of that
machinery.
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10, From that point of view, article 5, paragraph 1 provided for
the Parties to a conflict to act of thelr own volition in appointing

Protecting Powers. If they failed to do so. the ICRC was empowered,
under paragraph 2. to take steps to persuade tlhie Parties to take
such action. If that procedure still failed to produce results,

paragraph 3 provided that the ICRC 1tself was empowered to act as a
substitute or at least to offer to do so.

11. The two alternative texts provided by the ICRC for paragraph 3
were not far apart, since neither was intended to provide for the
automatic or compulsory appointment of the ICRC as a substitute for
a Protecting Power. His delegation preferred proposal II. not
because it made 1t more obligatory for the party concerned to
accept the offer of the ICRC but because it appeared to do so.

For those seeking the automatic application of the “substitute®
provisions, which had been described as ‘automaticity”, the ICRC
text was really the best which could be hoped for, although some
devices for tightening up the procedure had been proposed in some
amendments. In answer to those who wished to emphasize the
principle of State soverelgnty, he said that world public opinion
would not thank the Conference if it failed to make an effort to
take the application of international humanitarian law a step
further than it now stood.

12. Among the devices which had been suggested to strengthen the
ICRC text, he agreed with the statement of the representative of
Mongolia at the eighteenth meeting (CDDH/I/SR.13) that a rule
calling for the expiry of a deadline might appear to weaken its
application. Further consideration should also be given to the
proposal made by the representative of Canada at the seventeenth

meeting (CDDH/I/SR.17).

13, With regard to paragraph U his delegation could accept the
ICRC formulation but would give careful consideration to the
amendments which had been proposed to it.

14, Concerning pararraph 5. he was inclined to agree with the
Swiss representative's statement at the eighteenth meeting

(CDDH/I/18) that such a provision was hardly necessary. In his
view, the Protecting Power machineryv was an alternative which would
come into effect when diplomatic relations were broken off. It

was difficult for him to envisage a situation in which the maintenance
of diplomatic relations could constitute an obstacle to the
appointment of a Protecting Power in a situation which called for

such an appointment. Like the Swiss delecation. however, his
delegation would not object to that formulation if it was desired

by the majority of the Conference.
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15. Lastly. with regard to paragraph 6, his delegation had proposed
an amendment (CDDH/I/51). Although that amendment was not of such
a nature as to involve the sovereignty of States, he hoped that it
would receive the consideration of the Draftine Committee. The use
of the term “implies™, at least in the English text, did not seem
appropriate. In his opinion, it would be more direct and more
accurate to say that mention of a Protecting Power included the
substitute.

16. Mr. SOOD (India) said that his delegation had proposed the
insertion of the words “or the entrusting of the protection of the
party's interests and those of its nationals to a third State™ in
paragraph 5 (CDDH/I/68) because it felt that, once the conflict had
started, the presence or absence of diplomatic relations should not
prejudice the appointment of a ‘"substitute’  under article 2, sub-
paragraph (e). His delegation considered that the duties of a
Protecting Power or substitute under articles 5 and 2, sub-paragraph
(e), were different in nature and scope from those of a third party
entrusted with the protection of the interests of Parties to the
conflict.

17. Miss GUEVARA ACHAVAL (Argentina) said that her delegation found
it difficult to accept the present wording of article 5, paragraph
b, vecause of its colonialist implications. It should be borne in
mind that at the present time situations existed in occupied
territories which were forever being called in question by third
States, and that the approval of paragraph 4 might be interpreted as
the acceptance of such illegal occupation.

18. Her delegation would therefore support amendments CDDH/I/52 and
CDDH/I/77, which were designed to overcome that difficulty by
deleting the phrase “or that of the territories over which they
exercise authority®.

19. Mpr. KNITEL (Austria), introducing the amendment submitted by
‘his delegation and others (CDDH/I/S80 and Add.l), explained that the
amendment, which was designed to harmonise the new law as embodied
in the draft Protocols and the existing law as embodied in the four
Geneva Conventions of 1949, was influenced by the last paragraph of
article 10 common to the first three Conventions (Article 11 of
the fourth Convention) which spoke of substitute organizations - in
the plural - and not of one single organization.

20. In addition, his delegation would be able to support paragraph
5 as proposed in amendment CDDH/I/E7 and Adé.1l if the words “and
under the Conventions® were added at the end of that paragraph -
his delegation would submit an amendment to that effect.
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21. DNMr, RECHETNIAK (Ukrainian Soviet Socialist Republic) said that
his delegation had been zlad to co=-sponsor amendment CDDH/I/52,
since in the year 1975 most colonialist regimes had already
collapsed and proszress was beir~ made towards the elimination of

those which remained.

22. Mr. KARASSIMECNOV (Bulgaria) said that his delegatiocn could
not accept the words "the territories over which they exercise
authority"” in paragraph 4, since that phrase was obviously contrary
to the spirit of the times, to current international law and to all
the decisions taken by the United Nations. His delegation there-
fore fully supported amendment CDDH/I/52, and also amendment

CDDH/I/75.

Article 6 - Qualified persons (CDDH/1, CDDH/56, CDDH/I/U0, CDDH/I/55,
CDDH/1/66, CDDH/I/76, CDDH/I/84)

23. The CHAIRMAN asked the representative of the International
Committee of the Red Cross (ICRC) to introduce article 6.

24, Mr. Antoine MARTIN (International Committee of the Red Cross)
said that for a long time past various circles - in particular
medical - had hoped that eroups would be set up consisting of
qualified persons capable of carrying out the functions entrusted
by the Geneva Conventions to the personnel of Protecting Powers or
thelr substitutes and that they wouléd be trained.

25. In 1965, the XXth International Conference of the Red Cross had
adopted resolution XXII entitled "Personnel for the Control of the
Application of the Geneva Conventions"™ which had considered it
necessary in case of armed conflict to supply Protecting Powers or
their substitutes with a suffic-ent number of gersons capable of
carrying out such control impartially, and which invited States
Parties to the Conventions to envisage setting up groups of
competent persons capable of carrying out those functions. The
ICRC had stated that it was ready to help train such persons but,
so far, as he had had the occasion to point out several times, no
one had come forward and no group had been formed.

26, In 1971, the first session of the Conference of Government
Experts, to which that guestion had been submitted, had noted it
with interest and had expressed the hope that the ICRC would include
it in a questionnaire concerning measures for strengthening the
implementation of the Geneva Conventions, to be sent to all Parties
to those Conventions. The majority of Governments had replied in
favour and, while many of them had considered ways and means of
making such personnel available to the Protecting Powers, some had
also considered the role which might be assiened ta such personnel
at the national level in peacetime.
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27. In 1972, at the second session of the Conference of Government
Experts, there had been a marked tendency to envisage such personnel
as playing a part also in peacetime, especially as regards
dissemination and instruction, as well as in times of armed
conflict, in particular with a view to facilitating the work of the
Protecting Powers. The commission entrusted to study that question
had made a proposal on which the ICRC had largely based article €

at present under consideration. The ICRC had certainly been the
first to recognize that it was not clear why that provision which
followed the article relating to the Protecting Power system,
regarded merely as incidental the recle which such qualified personnel
could play within the framework of such a system. It was obvious
that the functions which that personnel could perform in peacetime
on the national territory or, should the occasion arise, on that of
a third State, had no direct link with the machinery of the
Protecting Power system, but were connected with the question of

the implementation of the Conventions under Part V cof the present
draft Protocol « a Part which included article 71 concerning the
use of qualified legal advisers in armed forces, and also article

72 which dealt with the dissemination of humanitarian rules.

28. The ICRC nevertheless considered that the two ideas on which
article 6 was based should be retained - first, to train qualified
personnel which could ensure the better implementation of the
Conventions and of_ Protocol I in national territory and, second, to
ensure that that personnel could, should the need arise, be made
available to a Protecting Power or to a substitute. The ICRC
recognized, however, that article 6 might be made clearer in order
fo establish its link with the Protecting Power system and that
another formula might be considered for paragraph 1. For example,
consideration might be given to some such text as the following:

"l1. In peacetime the High Contracting Parties shall
endeavour to train qualified perscnnel with a view to
ensuring the application of the Conventions and of the
present Protocol and to enabling the Protecting Powers
or their substitute to carryv out the functions incumbent
on them under these instruments.”

29. With regard to paragraphs 2, 3 and 4 which did not call for any
special comment, he would simply refer the Committee to the text of
the Commentary to the draft Protocols (CDDH/3, p.l15).

30, The ICRC had carefully studied the various amendments proposed
and was prepared to answer any questions concerning them.

31. Mr. KNITEL (Austria) said that he would be glad to know between
whom the specilal agreements referred to in paragraph 4 would be
concluded.



32, Mr. Antoine MARTIN (International Committee of the Ped Cross)
said that it was intended that the special agreements referred to
in article 6, paragraph 4 would be concluded between the party
supplying the qualified personnel and the partv receiving them.
Amendments had been submitted Ly Brazil (CDDH/L/55) and the German
Democratic Republic (CDDH/I/84) with a view to making the text
clearer on that point.

33, Mr. PRUGH (United States of America) sald that he would be glad
to hear the ICRC representative's comments on the advisability of
inserting a reference in paragraph 1 to the part that might be
played by national Red Cross societies.

34, Mr. Antoine MARTIN (International Committee of the Red Cross)
said that the ICRC, in ciose collaboration with representatives of
the League of Red Cross Societies and of national Red Cross
Societies (Red Crescent, Red Lion and Sun) was drafting a general
provision for strengthening the Red Cross Societies' role in
humanitarian law. Any amendments submitted on the subject would
be dealt with under that general provision and not under serarate
articles. It would therefore be advisable for the Committee to
awalt submissicn of the text in question before considering such

amendments.

35. Mr, MILLER (Canada) saild that he would be glad to see the
English version of the ICRC proposal for paragraph 1 in writing.

36. Mr. Antoine MARTIN (International Committee of the Red Cross)
explained that the ICRC was not empowered to make formal amendments
to its own draft articles. He had merely made a tentative
suggestion on the lines of which delegations might submit an
amendment if they so wished.

37. Mr. MILLER (Canada) said he would be satisfied to see the
English version in the summary record provided it had received the
prior approval of the ICRC representative.

38. Mr. ZAFERA (Madagascar) said that his delegation, which
supported the basic ideas in article €, endorsed the ICRC repre-
sentative's suggestion for paragraph 1, A reference might be made
in paragraph 2 to the part the ICRC might play in training qualified
personnel,

39. Mr, CHOWDHURY (Bangladesh) said that his delegation, too,
supported the basic ideas in article 6. Its amendment to paragraph
1 (CDDH/I/66) entailed the replacement of the words "shall endeavour
to train™ by the words "shall impart training"” and placed emphasis
on the number and capability of persons to be trained. His
delegation's amendments to the other paragraphs, which were of a
drafting nature, would be considered by the Draftins Committee.
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40, Mr. GLORIA (Philippines) said that his delegation, which fully
supported the provisions of article 6, would like to see the
addition of a new paragraph 5, as proposed in its amendment
(CDDH/1/40). As parts of a great humanitarian organization, the
Red Cross societies, with whose work he had long been familiar,
should be given an important part to play under article 6. The
Philippines Red Cross Society had offered its assistance to the
Advocate-General of the Armed Forces of the Philippines when he had
published a manual simplifying the provisions of the four Geneva
Conventions of 1349, The societies, which had always been to the
fore in implementing the Conventions, carried out their humanitarian
work not only in armed conflicts but in other times of calamity.
They were in the best technical position to apply most of the
provisions of the Conventions and Protocols, and particularly those
of article 6. While each Contractine Party was required to play
its part, better results would be obtained if the national Red Cross,
Red Crescent or Red Lion and Sun societies could offer their services
to the authorities responsible for recruiting and training the
qualified personnel. There should be effective co-ordination
between the Government and the national Red Cross Society in all
aspects of training and recruitment.

41, Mr. Bohyung LEE (Republic of Korea) said that his delegation
found draft article 6, the terms of which were no doubt intended to
supplement the provisions of article 5, generally acceptable. The
possible need of developing countries for the assistance of an
international organ such as the ICRC should, however, be taken 1nto
consideration in paragraph 2. That was th@ purpose of his
delegations's amendment (CDDH/I/76). :

42, Mrs DARIIMAA (Mongolia) said that her delesation failed to
understand the purpose of the list referred to in paragravh 3, If
the ICRC was expected to accept the list without question there would
be no point in submitting it; if, on the other hand, the ICRC
rejected any of the persons listed, it would be acting as a supra-
national authority, which it could not be. It was the sovereign
right of States to determine the competence or otherwise of their
own nationals.

43, She agreed with the proposal of the German Democratic Republic
(CDDH/I/84) for the addition of the words "between the Parties
concerned"” at the end of paragraph 4, Without that addition the
agreement of one of the Parties might be overlooked. The Brazilian
amendment (CDDH/I/55) was too restrictive.

4y, Mr. SATO (Japan) said that the basic concepts of article 6 were
acceptable to his delegation, although some of the proposed amend-
ments might be useful, The maintenance of a body of qualified
persons would be an important element in an over-all system to
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facilitate the dissemination of information and to ensure the full
implementation of the Conventions and Protocols. Article 6 should
therefore be read in conjunction with articles 71 and 72.

U5, Article 6, paragraph 2 left the recruitment and training of
qualified personnel to the discretion of the Contracting Parties.
Their decision on the number and level of training of qualified
persons to be reeruited would be influenced primarily by the
availability of numan and financial resources and by other internal
circumstances. It might therefore be appropriate to leave
paragraph 2 as it stood. His delegation would, however, like to
have an indication of the number of personnel and level of training
envisaged, so that the Contractingz Parties could take that into
account 1in applying the provisicns of the article.

46. The concept of gqualified persons would be particularly useful

in cases in which a Contracting Party was required to act as a
Protecting Power. His delegation therefore could not agree to the
deletion from paragraph 1 of the reference to the activities of the
Protecting Powers; nor could it support the deletion of paragraph

3, since a 1list of qualified persons would be essential to facilitate

the use of their services.

47. Mr. ROSENNE (Israel) said that his delegation had no difficulty
about article 6 as submitted by the ICRC. Although it could accept
in principle the idea that the national societies might offer their
services, it regretted that it was unable in present circumstances
to support the Philippine amendment (CDDH/I/LO). The comments he
was about to make would also relate to any general proposal that
might be put forward in respect of the national societies.

48. His delegation had drawn attention on various occasions to its
position concerning the use in Israel's armed forces of the Red
Shield of David as the distinctive emblem of the medical services,
while respecting the inviolability of other emblems. At the
twelfth (closing) meeting of Committee II (CDDH/II/12, para.ll)

at the first session of the Conference, his delegation had indicated
that Israel's national society was the Red Shield of David Society.
One of the incongruous results of the non-recognition of its
distinctive emblem was that the Society remained excluded from the
International Red Cross, despite the fact that it possessed all the
necessary qualifications and stood in high repute for its spontan-
eous response to calls for aid to victims of distress and disaster,
regardless of race, creed or nationality. Such exclusion was
compatible neither with the aims of universality and non-discrimina-
tion, which were the hallmarks of the International Red Cross, nor
with the Conference's objective of strengthening the rcle of the
national societies - an unattainable aim so long as unjustified
restrictions continued to be placed on the acceptance of qualified
national societies within the framework of the International Red

Cross.
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4o, His delegation's inability to vote in favour of the provision
in guestion indicated its dissatisfaction with the existing state of
affairs.

50. Mr. CALERO-RODRIGUES (Brazil), referring to the Mongolian
representative’s comments, said that he did not consider his
delegation's amendment (CDDH/I/5%5) to be more restrictive than that
of the German Democratic Republic (GCDDH/I/84). The fact that two
Contracting Parties had been specified did not mean that others would
be precluded from signing agreements, The ICRC representative had
drawn attention to the need to clarify paragraph 4 and that was the
intention of his delegation's amendment.

51. Mr. RECHETNIAX (Ukrainian Soviet Socialist Republic) said that
the fundamental task of the personnel in question would be to
facilitate the application of the Conventions and of the Protocol.
That task would also require the services of the military and civil=-
ian medical and judicial authorities.

52. It was unnecessary to refer in particular tc the activities of
the Protecting Powers or their substitutes, since those activities
were covered by the application of the Conventions and of the
Protocol. The reference at the end of paragraph 1 could therefore
be deleted.

N

53. He supported the Mongolian representative's comments on the
list referred to in paragranh 3. It was not a proper function of
the ICRC to examine the qualifications of national personnel; to
require a Contracting Party to submit such a 1list would be an
unwarranted interference in its internal affairs. He supported the
amendment of the German Democratic Republic to paragraph 4. Its
use of the word "parties™ made it broader than the Brazilian
amendment, which referred only to States.

54. Mr. Antoine MARTIN (International Committee of the Red Cross),
replying to questions asked by representatives, noted that the
representatives of Mongolia and of the Ukrainian Soviet Sccialist
Republic had expressed some concern about the wording of article 6,
paragraph 3. He emphasized that the ICRC in no circumstances
wished to supervise the training of qualified personnel to facilitate
the "application of the Conventions and of the present Protocol and
in particular the activities of the Protecting Powers", If doubt
existed concerning the interpretation of paragraph 3, the wording
should be amended.

55. Pointing out that article 6 had been drafted by one of the
commissions of the Conference of Government Experts convened by the
ICRC, he referred to the commentary on paragraph 3 of the article
(see CDDH/3, p. 15), and said that it weculd be useful for the ICRC,
which closely followed the application and the dissemination of the
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Geneva Conventions, to have lists of qualified personnel. If, in
accordance with article 5, paragraph 2, the ICRC was entrusted with
procedure concerning the designation and acceptance of Protecting
Powers, it would certainly be useful for it to have the names of
persons who could be called upcia to play a part within the framework
of the international supervisory machinery.

56. Replying to the request by the representative of Japan for an
indication of the number of persons who should be trained and the

way in which they should be trained in order to ensure the application
of article 6, he saild that the ICRC had no right whatsoever to
interfere in the internal affairs of a State. It would, however, be
glad to make suggestions upon request concerning the personnel
mentioned in article 6 and would be glad to train such personnel if

so requested.

57. Replying to the representative of the Philippines, who had
referred to his delegation's amendment (CDDH/I/LO) concerning the
part to be plaved by national Red Cross societies, he pointed out
that that question would be re-examined when the text relating to

the general provision for strengthening the role of those societies
was examined. . In any case, as it was obvious that national Red
Cross Societies could at any time offer their services in order to
ensure the better application of the Geneva Conventions, he felt that
amendment CDDH/I/U0 might be unnecessary.

58. Replying to the representative of the Republic of Korea, he said
that the ICRC, while deeply honoured by the nroposal in amendment
CDDH/I/76, considered that it was rather a declaration\of good will
than a legal obligation, and that the amendment was not absolutely

essential.

59. The CHAIRMAN supggested that article 6 should be referred to the
Working Group. '

It was so agreed.

Article 7 - Meetings (CDDH/1, CDDI/56, CDDH/I/48 and Add.l and
Corr.1l, CDDH/I/65)

60. Mr. Antoine MARTIN (International Committee of the Red Cross),
introducing article 7, said that it had given rise to much discussion
during the preparation of draft Protocol I,

61. In 1971, at the first session of the Conference of Government
Experts on the Reaffirmation and Development of International
Humanitarian Law applicable in Armed Conflicts, a proposal entitled
"Possibility of ensuring the better anplication of the Geneva
Conventions of 1949"™ had requested the ICRC to prepare a special
study on the role to be played by the High Contracting Parties in
order to ensure that those Conventions were duly respected.
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62, The game vear, 1n a questionnalre on measures to be taken for
strengthening the apnlication o7 the four Geneva Conventions of
194¢, the ICRC had asxeu States Parties to the Geneva Conventions
vhether they could and should exerecise collective control action in
pursuance of zrticle 1 common . those Conventions and, 1f so, what
procedure was envissned in that resnect, Sorie of the renlies to
the questionnaire had been in the affirmative but many had replied
in the nezative and others had expressed doubts about the effective-
ness of such a prcposal.

63, Some of the experts consulted had cmphasized the need to
develop the article on 1nou1rv procedure commcn to the Conventions
of 1646; some of them had hoped for the establishment of a legal
body with the power to incuire into, =2nd report or, any violations
of the Conventions, and othevs had called for the ost?b11>rment of
collective control eilther within the framework of the United Nations
or by a conference of the Hizh Cecntractine Parties.

64, After a close study of 11 those vnropcsals, the ICRC haad

finally decided to limit itsc 1P to includin~ in the draft Protocol
submitted to the present Conference a provisicn concernine only the
examination by the pronosed meetines of the reneral problems relating

to the application of the Protoco¢. Ti.e meetings of the High
Contractinz Parties would not take Aecisions concerning the applica-

tion of the 1G4S CGeneva Conventionsj because the ICRC considered, as
did other exnerts, thab the Tconvantion communitv¥ of the Parties to
the Protocol wouls be wunable fo alve a decision on problems of the
application of the Conventions of 19LQ which linked another
conv.ontion community?®,

65. Mr. ABU=GOURA (Jordan), reforrine to the suzmszestion in article

7 that "a mecetingz of the Hipgh Contractine Parties shall be convened

at the recucst of two-thirds of {hem', said thav it would be
difficult to obtain such a majority. He considered that meetings
should be converned at the resguest of one or more of the High Contract=-
ing Parties and Ywith the ar~reoval of a majoritv of the said

parties”, as proposed in amoncd@iont IWDI/T/NY and Add.1l and Corr.l,

of which his delesation was o =ponsor. '

66, Mr. EL AXARY (Arab Tenuhlic c” Toynt), speakint as a sponsor of
T i.1 and CTorr.l, cal‘ that =uch an important

amendment CDDIH/T/4C ansA
meeting as that envisaged in “_tjclg 7 should not be confined to
dealing with reneral problems concerninz the annlication of Protocol
I; it should deal also with the applicacion of the 1949 feneva
Conventions, The procedure followed in calline moeetines of the
High Contracting Partics sbould te similar to that followed bv the
United iations when convaning Srecial and Dmercency Special Sessions

of the General Assaermbly.
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t7., Mp, EL=-MISBAI BEL SADICG (Sudan) said that the object of amend-
ment CDDII/I/U3 and A4d.1 and Corr.l was to simplify the convening of
a meeting of the High Contracting Parties and the ICRC's task by
proposing that such a meeting could be requested by ‘one or more of
the said Psrties®, It would v2 difficult to obtain the two-thirds
majority proposed in article 7 of draft Protocol I.

63. Mr. CHOVOHURY (Rangladesh), supporting the basic idea in
article 7, pointed out that amendment CDDHE/I/G5, submitted by his
delegation, sumgested that a review conference should be convened by
the depositary of the 199 Geneva Conventions either at the request
of one-third of the Hich Contracting Parties or ten years from the

date of the coming intc force of the Protocol.

69. Mrs. DARIIMAA (HMoncolia) asked how article 7 would be put into
practice. She considered that the article lacked consistency and
pointed out that in international practice meetings such as those
proposed in article 7 were convened at the request of the High
Contracting Parties only.

70. Mr. de BRGEUCKER (Belgium) said that he saw no need for such
meetings as those proposed in article 7 to be convened hy a two-~
thirds majority in order to consider matters which by the time the
meeting was convened might be a thine of the past.

71. He wondered whether the provisions of article 7 and those of
article 86 were related.

72. HMr., CUTTS (Australia) s21d that article 7 madc necessary
provision for the nossibility of reviewing problems which might
arise from the application of Protocol I, The question to be
decided was how the meetings of the Hish Contracting Parties should
be convened, It was hichly desivable that the ICRC, in addition to
the High Contractine Farties, should be in a position to request the
depositary to convene a meetine of those Parties, However, the
two-thirds majoritv sugmested in article 7 might lead to
difficulties and his deleration would prefer such meetings to be
convened at the reguest of hali the number of the High Contracting

Parties.

73. His delezgation could support amendment CDDII/I/48 and Add.l and
Corr.l if the words "one or more of the said Parties”™ were deleted.

7h. Mr, Antoine MARTIN (International Committee of the Red Cross)
drew attentlon to the commentary on article 7 (CDDH/3, p.15) and
sald that doubts had been expressed by some of the Government
experts remarding the proposed two-thirds majority required for
calling a meeting of the Hish Contracting Parties. As stated in
the commentary, however, the majority of the experts had pointed out
that it was necessary to determine at what moment the figure of
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two-thirds would be taken into consideration, and-a proposal had
been submitted at the 1972 Conference of Government Experts to the
effect that no such meetings could be convened until at least one-
half of the Parties to the Conventions had become Parties to the
Protocol. None of the suggestions put forward in that respect had,
however, been approved by a majority of the experts.

75. Replying to thée representative of Mongolia, he said that the
text of article 7 had been drafted by the ICRC bearing in mind the
majority opinion of the Conference of Government Experts. Many
experts considered that the ICRC should have the right to make a
request to the depositary for the convening of a meeting of the High
Contracting Parties because the ICRC had the task, according to the
1949 Geneva Conventions and its own statute, to follow closely
questions relating to the application and the implementation of the
Geneva Conventions. Furthermore, the ICRC had a continuing link
with the depositary. If the last sentence of article 7 proved
unacceptable, the ICRC would be the first to agree that it should
be deleted.

76. Referring to the statement by the representative of Belgium, he
pointed out that the draft prepared for the 1972 Conference of
Government Experts provided that the proposed meeting of High
Contracting Parties would study problems concerning the application
of Protocol I and in addition any amendments to the Geneva
Conventions proposed by Parties to that Protocol. A number of
experts had then said that the amendment procedure was complex and
that it should be introduced in Part VI - Final Provisions. The
ICRC had supported that point of view by introducine in Part VI a
detailed article on amendment procedure. Several of the amendments
submitted to article 7 should therefore be dealt with when the
Committee considered article 86 of draft Protocol I.

The meeting rose at 5.55 p.m.
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SUMMARY RECORD OF THE TWENTIETH MEETING
held on Wednesday, 12 February 1975, at 3.15 p.m..
chairman: Mr., HAMBRO (Norwav)

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued)

Article 7 - Meetings (CDDH/1, CDDH/56; CDDH/I/16, CDDH/I/28,
CDDH/1/U8 and Add.1 and Corr.l, CDDH/I/62, CDDH/I/65) (continued)

1. The CHAIRMAN invited the Committee to continue the consideration
of Article 7.

2. Mp, HUSSAIN (Pakistan) said that Article 1 common to the four
Geneva Conventions of 1949 stated that the High Contracting Parties
undertook to respect and to ensure respect for the Conventions in
all circumstances. The experience of contemporary armed conflicts
had shown, however, that observance was far from satisfactory. His
delegation accordingly welcomed the insertion of article 7 in draft
Protocol I, providing for the possibility of convening a meeting to
study general problems concerning the application of the Conventions
and Protocol. The absence of such a forum had been a serious
impediment to the smooth working of the Conventions. In the view
of his delegation, however, restriction of such meetings to the
study of general problems was unnecessary and was likely to
constitute a handicap to the proper implementation of the Protocol,
since any problem arising out of a concrete case would seem to be

excluded. In his view, the meeting itself should decide what
problems it would deal with and its freedom of actian should not be
unduly circumscribed by the wording of the article, In Pakistan's

amendment (CDDH/I/28), the prescnt draft article 7 became paragraph
1, while paragraphs 2 and 3% referred to problems concerning the use
of weapons causing unnecessary suffering and indiscriminate weapons
and to problems arising out of serious and continuing breaches of

the Protocols.

3. There was nothing essentially new in such provisions: Article
1 common tc the four Geneva Conventions of 1949 and article 70 of
draft Protocol I implied that, if a Party failed to carry out its
obligations, the other Contracting Parties were bound to endeavour
to bring it back to an attitude of respect for its engagements.

4. His delegation regarded article 7 as one of the most crucial
articles in draft Protocol I, since it was just as important to
ensure implementation of what had already been settled in the
Conventions as to embark on fresh law-makine.
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5. Mr, BLOEMBEERGEN (Netherlands) said that his delegation was not
convinced that article 7 was the best wav of dealins with the
problems to which it referred. As other speakers had pointed out,
the auestion of possible amendments to the Protocol was already
dealt with in article 26, e suceestion that a meeting for the
consideration of amendments might develon into a kind of review
conference was a very interestinr~ idea; his Government would always
be happy to participate in any conference designed to improve
humanitarian law.

6. Article 7, however, referred to seneral nroblems concerning the
application of the Protocol. The utility of a meeting of the High
Contracting Parties seemed doubtful because, with the existing tight
conference schedule, it seemed likely that ths problerms to be dealt
with would have been bv=-rassed tv events before the meeting could be
convened, In any case, questions of the application and inter-
pretation of the Protocccl could always be nut before the Internatiocnal
Court of Justice at The Hague, which was at all times available to
settle leral disputes or give an Advisorw Opinion. Any provision
on that point, however, should he included in the final provisions
and not at the beainnins of the Protocol.

7. Mr. CRISTESCU (Romanisa) said he must apologize for not having
been able to introduce at an earlizer meetina his delesation's
amendment to article 6 (CDDK/I/17), 'hich sras designed to ensure
that the personnel covered kv that article remained under the
Jurisdiction of their State of ori~in.

8. His delegation's amendment to article 7 (CDDH/I/16), was designed
to fill a gap in the Conventions, which centained no provision for
their possible amendment or revision. The R[omanian amendment
provided that the depositary of the Conventions, at the request of
twe=thirds of the Parties thereto, would convene a diplomatic
conference with a view to amendine or revisine the Protocol.

9. The CHAIRMAN pointed out that article 5 had been passed to the
Workine Group, of which the Rapporteur was Chairran.

10. Mr. EL-ARASY (Arab Republic of keypt) said that he would reply
to comments made at tae previous mecting (CDDH/I/SR.19) on amendment
CDDH/I/LS and Add.1 and Corr.l.

11. The first comment had related to the words "one or mnore of the
said Parties™. The intention of the sponsors was to provide
machinery for convening a meetinc of the Hish Contracting Parties at
the request of any party. The meaning would remain unchanged if
the expression "any narty" were used, as sore representatives had
suggmested. Such a meetine would, of course, not take place unless
a majority accepted it.
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12. The second comment had been on the type of problem to be dealt
with by such a meeting,. The sponsors wished it to be possible for
the meeting to discuss more than merely meneral matters, but again
they realized that a majority would be reauired to take a decision

on the matter.

1%3. The last observation had been on whether the nroblems to te
discussed should include tne Conventions of 1949 as well as the
graft Protocols, The sponsors had no intention of asking for a
revision of the Conventions at such meetings, but, under Article 1
of the four Conventionsg, the High Contracting Parties were coliect=
ively responsible for ensuring respect for the Conventions, while
article 1 of the Protocel made it clear that the Protocol was
sunplementary to the Conventions. For those reasons the sponsors
of the amendment (CDDH/I/Xf and Add.l and Corr.l) wished to maintain
their text, which he hoped would be acceptable to the majority.

14, Mrs. DARITMAA (Mongolia) sald that she had searched in vain in
the Statutes of the International Committee of the Red Cross for a
provision that the High Contractinz Parties could present
instruments approvins its Statutes, as was provided in the rules of
other international orsanizations. The Swiss CGovernment was not a
depositary of the Statutes of the ICRC. An interesting and
unusual legal problem arose in that article 7 provided that the
depositary of the Conventions "mayv convene such a meetine at the
request, also, of the International Committee of the Red Cross®,
Since the first sentence of srticle 7 provided that the depositary
could convene a meeting at the recuest of two~thirds of the High
Contracting Parties, a situation could arise in which two-thirds of
the Parties to the Geneva Conventions were »ut on an equal footing
with the ICRC. Since the Statutes had not been approved by
Governments, she thought that a careful examination of the provision

was needed.

15. Mr. PARTSCH (Tederal Fepublic of Germany) said that, in
principle, his delesation was in. favour of article 7.

16. Several representatives had referred to the United WNations
method of convenine conferences;: but the United Vations was a
permanent bodv with a fixed budget, whereas article 7 referred to

ad hoc conferences within a quite different framework. In general,
his delegation thought that the United Nations General Assembly
could not be taken as a model in the present context.

17. His delenation was in favour of enabling a meeting of the High
Contractine Parties to study also the application of the Conventions.
But it was important that the study should be confined to seneral
problems; specific cases should not be discussed.
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13, With regard to the bodies that would be able to request the
convenine of such a meeting, he nointed out that there was no
obligation on the part of the depositary to convene a meeting at

the request of the ICRC: it wes merely authorized to do so. There
was thus no question of placing two-thirds of the High Contracting
Parties on the same footing as the ICRC.

19. Mr, LOUKYANOVITCE (Byelorussian Soviet Socialist Renublic) said
that the number of amendments submitted to article 7 showed the
interest it had aroused, Its original wordings seemed rather
complicated, however, and he thought that the point raised by the
Mongolian representative mipght be covered by the deletion of the
last sentence, which would be in line with other amendments
submitted.

20, Mr. PICTET (Switzerland) said that, since Switzerland was the
depositary of the Conventions, its interest in article 7 was
obvious,

21. The Swiss delesation was onposed to anv attempt to widen the
scope of the meetinss referred to in article 7. The question of
amendments to Protocol I was dealt with in article §0. The
meetings provided for in article 7 would not be an appropriate
place for the negotiation and adovntion of amendments which should
be the task of diplomatic conferences preceded, where necessary,

by the work of experts and bv the usual consultations. The idea
of having an assembly of Contractine Parties that would become a
kind of collective control bodv seemed neither feasible nor
desirable. The difficultv of or~ranizinc such meetings would be
great, and there was a danrer of their beins unable to act in time.
Such an arrangement wculd also =oive to any State the possibility of
intervening in an internationazl conflict which might produce
reactions among the parties to it that would make effective control
difficult. If a control orvan was to he set upn, it should be a
permanent bedy, not an occasional cne. It would be preferable for
the meetings to confine themselves to gensral problems, as the
existing text of article 7 provided: such meetings could be
useful, as an exhaustive discussion of =eneral problems might
eventually lead to the introduction of the amendment procedure
provided for in article 86. Tis delegation feared, however, that
it might prove impossible to avoid the discussion of concrete
situations, with all the resultant drawbacks.

22. As the depositary State, Switzerland was recady to assume the
duties that would be entrusted to it if article 7 was adopted. His
delegation nevertheless thought that, precisely Lecause they were
important, such meetinns should not be Trequent and should be
convened only 1f a larze number of High Contracting Parties so
desired. It would be unwise to fix the fisurc at less than the
two-thirds mentioned in article 7.
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2%, Mr, PREELAMD (United Xingdom) sumrested that amendment
CODH/T/43 and Add.l and Corr.l might.form the basis of a compromise,
if everything after the words “upon the approval” were deleted and
replaced by the words %ol two-thirds of the said Parties, to
consider general problems conc-rnine the application of the present

Protocol",

24, MMr, GIRARD (Francc) said that conventions of such a kind
should be as permanent as possible. He agreed with the represent-
ative of Switzerland that amendments to the Conventions should be
dealt withh under the ¥inal clauses.  Fis delesmation would have
been prepared to supmport the oricinal text, but it could also
accevt the wordinm of amendment CDDH/I/L8 and Add.l and Corr.l if
it were modified on the lines sucrested bv the United Kingdom
representative.

25. Mr. GRAEFRATH (Cerman Democratic Revutlic) sunported the

United Kinedom proposal, wnich could provide a ~oodé starting point
for the discussion in the Yorkin- &roup.

26. Hr. Antoine MARTIN (Tnternational Committece of the Red Crosc),
replying to the ifongolian representative, said that the proposal

in the last phrase of the original text had been supported at the
meetings of the Conference of Government ILxperts on the Reaffirma-
tion and Development of International Humanitarian Law applicable

in Armed Conflicts, since thev knew that the International Committee
of the Red Cross closely followed tre implementation of the Geneva
Conventions, Since, however, the proposal had aroused some
objection, the ICRC would have no obiection to it being withdrawn.

27. He firmly maintained the noint of view he had expressed at the
nineteenth meeting {CHDHE/I/SR.19) 3luring his introductory statement
on the draft article, namely, tinat the meetings should examine only
general problems relatinT to the application of the Protocol. The
study of such questions might result in a desire to amend the
Protocol, in accordance 1ith the provisions of article 86,

28. The term "Hich Contracting Party" applied to Parties to the
Protocol, not toc the Parties to the Ccnventions. The moment at
which the fipure of two-thirds would be taken into consideration
should be discussed in the Working Group or some similar body, which
could also study the other matters left open in the oricinal text.

The Committee decided to refer article 7 and the amendments to
it to the Working CGroup.
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Article 7 bis - Inguiry procedure concernine alleged violation of
the Conventions (CDDH/56; CDDH/I/27)

Article 7 ter -~ Settlement of disagreements (CDDH/5€C; CDDH/I/25)

29. Mr, HUSSAIN (Pakistan) said that his delegation had proposed
the addition of two new articles (7 bis and 7 ter) dealing respect=-
ively with the inquiry procedure for examining alleged violations
of the Conventions and with the settlement of disputes (CDDH/I/27
and CDDH/I/25). He understood, however, that similar proposals
were to be submitted by the Scandinavian delegations in the form of
an amendment to article 73 of draft Protocol I. He accordingly
suggested that, to avoid duplication, discussion of his own
delegation's proposals should be postponed until article 73 came to
be considered. :

It was so agreed,

The meeting rose at 4.40 p.m.
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SUMMARY RiICORD 0F THE TWANTY-FIRST MEETING
i1eld on Thurscdav, 13 ¥ebruary 1°75, at 3.15 p.m.

Chairman: Fr. HAMBRC (Horway)

In the absence of the Chairman, Mr. K. Obradovic (Yugoslavia),
Vice=Chairman, took the Chair.

CONSIDERATION O DRAFT PROTOCOL I (CDDE/1) (continued)

Article 2 - Definitions (CDDH/1, CDDH/55; CDDH/I/3E)

1. Hr. ROSENHE (Israel) said that, when oreparing a legal text,

it was the usual practice to brinm all the definitions towether in

a single "Definitions™ articlc which was discussed at the end, when
it had become. clear which terms needed to be defined,. He suggested
that the same procedure should be followed in the case of the draft

Protocols instead of having a number of "Definitions™ articles in

different parts of the text.

2. Mr. Antoine MARTIN (International Committee of the Red Cross)
said that the definitions in article 2 were peneral definitions
which held «ood for the whole of draft Protocol T. The articles
entitled "Definitions® at the begminnine of a Part, Section or
Chapter indicated the meaninm to be ziven to the terms defined in
the particular Part, Section or Chapter in question. Committee II
was congsidering the definition of "area of militarv operations™ and
had suggzgested that =2 Joint Working Group of Committees I and II
should be set up to consider whether or not a definition of that
expression should be included in article 2. Other guestions of a
similar nature might arise in Committee III, ard be referred to

Committee I. |

3. Mr. ROSLIIIE (Israel) sald that the present arranrement might
render Protocol I unduly complicated. He hoped that an attempt
would be made to consolidate all the necessary definitions in a
single "Definitions™ section.

Sub=-parasraphs (a) and (b)

b,  The CHAIRMAN, replyving to a cuestion from Mr. FERRARI-BRAVO
(Ttaly), pointed out that the Committee had alreadv decided to
refer sub-paragraphs (a) and (b) to the Draftine Committee (see

CDDH/I/SR.T7).
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Sub-paragraph (c)

5. Tr. Antoine MARTIN (International Committee of the Red Cross)
said that, at the seventh meeting of the first session of the
Conference (CDDH/I/SE.7), it had been decided to defer consideration
of article 2, sub-paragraph (c), containin~ the definition of
"protected persons and protected obiects®™, until the articles
containing those expressions, namely, articles 11 and 74 of draft
Protocol I,had been examined.

Sub-paragraphs (d) and {e)

6. Mr. Antoine IMTARTIN (International Committee of the Red Cross)
said that a Working Croup was at present considerin~: article 5,
paragraph 3; it would therefore bz advisable to wait for the
results of its work before taking a decision on the definitions

of "Protecting Power" and "substitute', given in sub-paragraphs (d)
and (e) respectively.

7. Mr. KNITEL (Austria) said that it would be unnecessary for the
Committee to discuss sub-pararraphs (d) and (e) in plenary. He
nroposed that they should be referred to the Working CGroup.

It was so agreed.

Proposed new sub-paragraphs (f) and (g) (CDDH/I/33)

8. Mr. CALERO-RODRIGUES (Brazil), introducine the TGrazilian
amendment (CDDH/I/38), said that it was a purely technical one
designed to clarify the terms "Party to the Conventions"™ and
"Party to the conflict",

9. Mrs. DARIIMAA (Mongolia) said that she could not understand
why, 1f it was a purely technical amendment, those terms had been
selected for definition. If representatives were goinz to clarify
every obvious term, draft Protocol I would not be.complete unless
every important term it contained was clarified. Clarifying

every word would result in overloadins the Protocol, which appeared
undesirable. She therefore opposed the Brazilian amendment.

10, Mr. LONGVA (Norway) sald that his delegation intended to submit
further amendments to article 2 and he understood that other
delegations mipht do the sare. He therefore proposed that the
discussion of the article should be deferred and that, for the
present, it should not be sent to the Workins Group.

11. Mr. GRAEFRATH (German Democratic Republic) said that, by
defining the exnressions “Partv to the Conventions" and "Party to
the conflict™ in terms of States, the Brazilian amendment excluded
peoples fighting for their indenendence which had not yet estab-
lished a State.
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12. Mr. NQUYEM VAN LUU (Demccratic Republic of Viet=Nam) said
that he arreed with the Worwe~ian representative's proposal and
with the views expressed by the representative of the CGerman
Democratic Republic. The issue was that of the scope of
application of the 19498 Ceneva Conventions; ©he Brazilian
definitions were incompatihle with the desire that those Conven=-
tions should apply universally to all armed conflicts. It was
far too important a matter to be decided until the effect of the
new text adopted for article 1 on the whole of the rest of draft
Protocol I had been studiecd,

13. Mr. ABADA (Alseria) a-reed that the cuestion was not yet
ripe for solution. He accordingly supported the Horweeslan
proposal.

14, Mr. FREELAND (United Kingdom) also supported the Norweglan
proposal. The brief discussion so far had been very useful, but
it would be prudent to adiourn it and resurme the debate at a later

meeting.

15. Mr. CALERO-RODRIGUI'S (Brazil) said that he had no objection to
the postponement of the Aiscussion of his amendment.

16. Mr. CLORIA (FThiliopines) said there was no neced to defer the
discussion. The definitions were unnecessary and the amendment
could simply be rejected.

17. The CIATRIAN said that the majority of representatives appeared
to support the Horwegsian proposal. He therefore suggested the
adjournment of the discussion of article 2 until later.

It was so agreec,.

Article 3 - Recinning and end of application (CDDH/1, CDDH/56;
CDDH/I/B5, CDDE/I/8G, CDLH/LI/U3 and Adc.l andé Corr.l, CDDB/I/Lg,
CDDH/I/56% and Corr.l, CDODH/I/213, CDDH/I/21%)

13. HMr. XNITEL (Austria) said that there appeared to be a mistake
in the wordin~ of the amendment proposed by the Working Group of
Committee I (CDDH/I/63 and Corr.l) as reproduced on page 16 of
document CDDH/56: the word fcase™ should be replaced by the word
"situation®.

19. Mr. PRUGH (United States of America) said that one delegation
had insisted very strongly on the inclusion of the word "case'
instead of the word "situation" and after a lensthy discussion that
solution had been adopted.

20. He had introduced the United States amendments (CDDH/I/49) at
the first session of the Conference (CSDH/I/SR.9, para,5) and did
not wish to repeat what he had then said.
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21. Mr. CUTTS (Australia), introducing the Australian amendment
(CDDH/I/213), said that in his delegation's view, the ICRC draft

of article 3% was generally satisfactory, but one or two improvements
could be nade. His delegation proposed that the words "In addition
to" at the besinning of the arsicle, should be replaced by the words
"Except for®, because the former expression seemed to imply that the
majority of the provisions of the Protocol were applicable in peace-=
time, which was not the case. Secondly, the exception in question
applied to all three paracsraphs of the article and not merely tc
paragraph 1; in the Australian amendment the words were accordingly
taken out of paragraph 1 and macde it into a kind of preamble. The
third amendment, which was one of sulstance, was the addition of the
second sentence to paragraph 2. Althousgh, in general, the
application of Protocol I should cease on the general close of
military operations, there would still be a considerable number of
persons in need of the nrotection of the Protocol after that time.
The new sentence took account of those nersons.

22. Mr. BRLCHETNIAX (Ukrainian Soviet Socialist Republic) said that
Article 2 common to the {eneva Conventions of 1949, referred to in
the ICRC draft and in the Australian amendment (CDDH/I/213%), d4id not
cover all the situations that mi-ht arise. Py adopting the new
text of article 1 of draft Protocol I at the first session
(CDDH/I/SR.13), the Conference had broadened the scove of the
situations referred to in Article 2 common to the four Geneva
Conventions of 1949 to include cases in which one of the Parties to
the conflict was a national liberation movement. He therefore
oroposed that, whichever text was adopted, the words "Article 2
common to the Conventions"” should be replaced by "article 1 of the
present Protocol™,. Such an amendment would be in line with the
decisions already taken by the Corfercence.

23, The CEAIRMAW invited the Ukrainian representative to submit
his amendment in writine. :

24, Mr. ROSENNT! (Israel), wecalling his delezation's statement at
the Committee's ninth meetine (CODINI/I/SR.2, nara.,l) during the

first session of the Diplomatic Conference, said that all the
provisions concerninge the arplication ratione temporis of the
provisions of draft ¥rotocol I should ke alirned on the correspond-
ing provisions of the Conventions. A complete examination of the
temporal aspect could only he completed satisfactorily when all the
substantive provision: of draft Protocol I had been drawn up, the
matters dealt with in article 3 really ccnecernine the "final clause™
of the Protocol. The whole auestion should be referred back to the
Viorking Croup.

25. His delegation could accept the text nroposed by the Working
Group (CDDH/I/G3 and Corr.l), the wordine of which, and in
particular the expression “at all times", seemed preferable to that
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used in the Australian amendment (IDNH/I/213). On the other hand,
favourable consideration szhould be =iven to the structural change

proposed in that amendment.

26. Article 1 dealt only with the beginninz of applicability of
the provisions of the Protocol. With regard to the cessation of
applicability, the Israel amendment (CDDH/I/L5) drew attention to
the fact that wersons heors de combat might continue to reguire
protection after the zeneral close of military onerations. The
proposed Australian addition to paragranh 2 was in line with that
surgestion, but it did not =o far =2ncugh; 1t was not only
prisoners of war who needed continued protection = wounded persons
on the battlefield also needed it. The cuestion of persons hors
de combat had been considered in Committec II, which had taken the
view that the substantive issue 314 not fall wifthin that Committee's
competence but in that of Committee III, In his view, the Working
Group might usefully deal with that cuestion in. its temporal
aspects.

27. Despite the rather technical appesrance of article 3, it had
implications of considerable practical importance.

28. r. S00D (India) saicd that, in document CDDH/I/U6, his dele-
ration had submitted an amendment to pararraph 1 of article 3, and
had also proposed a new vararrsnh I,

29. The words "berinning of any situation®™ in article 3, paragraph
1 were very vague and it was therefore desirable to redraflt that
paragraph on the lincs of Article 2 common to the four CGeneva
Conventions of 1949,

30. Article 3, parasraph 2 st-oted that “the ennlication of the
present Protocol shall cease on the reneral close of military
operations™. Article 11° of the thir? Ceneva Convention referred
to ""the cessation of active hostilities™. Article &5, paragravh

5 of draft Protocol I usei the term “mencsral cessation of
hostilities®. His delegation thourht it nreferable to use the
wording of the Conventions, otherwvise difficulties of interpretation

would arise.

31. Lastly, article 3 gave nc date after which the Protocol would
continue to apply to protected persons within the meaning of
article 2, sub-para-<raph (c), and his “elegation was therefore
proposing tc add a new rarasraph 4 to cover such cases.

32, Mr, PICTET (Switzerland) said that, in TPrench at least, the
Australian amendment was mainly a matter of drafting, with a single
point of substance. He thousrht that draftins changes should be
avoided as far as possible,
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%3, Mr. ABRI-SAAR (Aral Republic of U'evpt) said that amendment
CDDH/I/A8 and Add.l and Corr.l, submitted by his delegation and
several others, was in twvo parts. The first part proposed the
inclusion in the three pararraphs of article 3 of the words "the
Conventions and® before the words “the present Protocol®. There
could be no discrepancv hetween the Conventions and the Frotocol

as to their scope of application in time. The Protocol was not

an independent instrument cspable of independent application, but
was supplementary to the Conventions and could only be applied in
conjunction with then. T™he possible areument that the Conventilons
should not be mentioned in order to avoid. zivine the impression of
revisine them was untenable. Technically, revision included
additions to, deletions from or changes in the substance of a legal
instrument. A Ysupplementary" Protocol constituted legally, by
its very essence, an instrument of revision, whether it was so
called or not; and there was no lemal difference between adding

to the substantive protection rrovided bv the Conventions and
extending their anplication in time.

34, The second part of the amendment provosed to add a parascraph 4
to the article in order to extend the application of the Conventions
and the Protocol to protected versons remaining in the hands of the
enemy until their release, repatriation or reestablishment. It
corresponded to paragrapn 2 (c) of the United States amendment
(CDDH/I/49), the Indian amendment (CDDH/I/LA) and the Australian
amendment (CDDH/I/217). The sponsors of amendrent CDDH/I/U48 and
Add,1 and Corr.l hoped that a small working group would be able to

arrive at a consolidated text.

35. Mr. TORRES AVALOS (Argentina) thourht it would be wiser to deal

with article 3 paragraph by naracraph.

36, The CHAIRMAM said that the nrevailinem confusion was due to
the lapse of time between the first and second sessions of the
Conference. Normally, the Ranvorteur of the Working Group would
have made a report hich the Committee 'jould have discussed; but,
in view of the confusion, he (the Chairman) felt that it would bte
better to discuss the whole article. The Israel representative
had now sucmested that, after the discussion on article 3, that
article should be referred to a working oroup. But, obviously,
what had already been sent to the Working Croun could not be
referred back to it asain.

37. Mr. ROSENHE (Israel), said that, speakins from memory, he was
under the impression that when tie text of article 3, submitted by
the Yorking Group of Committee I (CDDH/I/53 and Corr.l), had been
discussed at the Committee's tenth meetinem (CDDH/I/3R.10), the tcxt
had met with some difficulty and that a new text had been drafted
which contained words and phrases in sguare brackets. Was the
Committee ¢oing to start from there?
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38, lir. Antoine MARTIV (Internationasl Committee of the #ed Cross)
said that the Working Crour on article 3 had made only one proposal
on paragraph 1, which was contained in document CDDH/I/O3 and
Corr.l, in which there were no square brackets. He then quoted
paragraph i3 of summary record CIDH/I/SR.10. The Committee had
decided to postpone the vote on the choice rhetween the two basic
texts proposed for erticle 3, paragraph 1.

39, The CHAIRMAW asked the Committes whether 1t wished to vote
first on the ICFC text.

4Oo. Mr. PRUGE (Unites ltates of America) sald that the confusion
had arisen because at the cnd of the Committee's tenth meeting,
when the Committee had had the two nroposals before it, the
sumgestion of usin~ a bracketad form had bheen made but the matter

had not been pursued I'any renpresentatives had pointed out that
everything would depend on the report from the Working Group which
was considerins article 1. ™at report had never been dealt with
in connexion with article 3 becauge its rresentation had been the
concluding action of the Committee. Nothine further had been done
to censider the impact of what had been dcne with article 1. More
discussion was therefore needed. The Egyptian representative's
suegestion rmivht reconcile the various noints of view. The

Working Croun's text (CDNH/I/GT and Corr.l) clearly did not take
into account the situstion with resnect to the amendment to
article 1, which must now he consicered.

41, It would therefore be anprropriate for a eroup to try to
reconcile the differences, and the Committee should alsoc have a

serious discussion.

42, Mr. RFCHLTYIAK (Ukrainian 3oviet Socialist Republic) thought
that the Committee cculd not yet vote on para~raph 1, for several
proposals had been made and in fact hiszs dele~ation had Jjust
submitted an amendment to tne end of the paragranh. It would
therefore be better to set ur a Workine Croup.

43. The CHAIPYAN pointed out that he was not insisting on a vote,
but it would be inappropriate to send a matter already dealt with
by one Working Group tc another. He was, however, -inclined to
agree with the Israel representative and st up a Workines Group.

W, ™Miss BOA (Tvery Coast) asked whether paracraph 1 should not
be discussed and then sent to the Drafltin~ Committee as usual
instead of setting up a Workine Zroup. What countries would be
represented on that Group? :
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45, The CHAIR I replizc that since there were other proposals,
inciuding tnat ol the Ukrainian delemation, the officers of
Committee I thourht it best to ask a Workin~ Croun to deal with

the matter insteand of the Draftine Committee, That would in no
way constitute a nrecedent. ‘he Grour would he owen to any

delegations interested.

amendment

46, Mr. de ICAZA (Mexicn), Rapportecur, said that
CNRHE/I/US and Add.l and Corr.l scemed to be the same as amendment
CDDH/I/63% and Corr.l and =izht therefore he set aside, thus leaving
two texts cnly - anendment CDDH/T/IZ and Corr.l znd the ICRC text.
He asked for ~uidance f{rom tho ICRC expert.

L7, ™Mr, Antoine MNMARTIM (International ZJommittee ¢f the Ged Cross)
said that in fact amendment CDOHR/I/NTY and Add.l and Corr.l
differed from amendment VUDH/I/LE and Corr.) hecause it inserted
"the Convertlon"' beforc “the present Frotocel®, In introducing
article 1 of. dra Protocol I at the first seseion (CDDH/I/SR.2),
the ICRC had 1nd1c(ted why it had not included "the Conventions"”
in that article: first, because the Conventions already provided
for the bezinnin~ and end of thazir annlication, in Article 5 of
the first, Article 5 of the third and Article 6 of the fourth
Geneva Conventions; and, sccond, an! more imnortant, the present
article 3 of draft Frotocol I had heen irafted in accordance with
the wishes of a majority of Government experts, who had arreed
that draft Protocol T dic not revise but only supplemented the
Geneva Conventions. Te ICRC had therefcrc thourht it best not
to mention the Conventions in article 3.

4. Mpr. ENITEL (Austria) endcrsed the proposal that the text
should be referred to a Workinz Group.

49, Mr. TOPRiIS AVALCS (Arzentina) asked whether the Yorking Group
would deal with the whole of article 3 or just with paragranh 1.

50. "r. PICTET (Switmerland) asprover the sus~estion to set up a
Working Croun but thour:t that it should not constitute a precedent
and that it woul? be hetter to 2dd rno further amendments.

51. The CLAIPYAN saicd fthat only varasraph 1 would be referred to

the WWorkine Oroun. Psracrophs 2 and 3 would be discussed by the
full Committee. Eowever, the Ukrainiarn amendment (CDDH/I/21%)

had alrealdy beer. sub

52. Ur, RRCHETETAY (Ukrainian Soviet Goci~list Renublic) maintainzd
nis amendment.

53. Mr. KMITSL (Austria) then pronosed that the ~hole of article 7
should be referred to the Vorkines (rouo.

It was sc avreed.
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Article 4 = Lecal status of the Parties to the conflict (CDDH/1,
CDDH/506 DDNE/I/ %4, CODH/T/52, CDDE/I/50 and Adc.l and 2,

CDDE/I/T3, CDDH/I/?ll) ’

54, ipr, Antoine MARTI. (Inter-ational Committee of the Red Cross)
said that, at the first session of the Dirlomatic Conference, it

had be come evident that manv delerations were not prenared to
discuss article Y until the field of apnlication of draft Protocol

I had been definitelr estahlished in article 1 (see CDDH/48/Rev.l,
para.29). Since the fiel? of annlication had now heen established,
he thourht that the Cemmittsec could proceed to discussion of

article 4.

55. Mr. DOBYLEV (Union of Soviet Socialist Revnublics) said that
amendment CDDE/I/H/2 was of wmarticulsar importance and was sunported
by amendment CDDUI/I/59 and Add.l and 2. If interpreted in a

broad sense, the provisions o7 the oriminal text of article % could
be extended to colonial and devendent territcries and might be taken

to mean that the status of those territories 1ras permanent.

56. HMr., ROWE (Australia) said that, on reflection, his delesation
had decided to withdraw its amendment (CNDIT/I/3%4), but it hoped
that the Yorkine Group would endeavour to ensure that the titles
of articles reflccted their suirstance. '

57. In the amendment just submitted by his delegation (CDDH/I/214),
the references to “Conventions" and "arreements” had been omitted
because his delemation considered it inappropriate for the Protocol
to contain provisions concerningz the leral effects of the
application of the Conventions or those of any azreements which
might be reached in the future. The lecal effects of the latter
should be provided for in the a~recements themselves. His
delegation had no serious owjeccion to the oririnal text and had
merely submitted its arendment to ensure that the point raised would
be considered by the Vorking Group.

58. M. EBL ARABY (Awrab Republic of T wnt) said that the sponsors
of amendment CUDH/T/)” dnd Add.1l ana 2 werce orateful to the
sponsors of amendment CDLH/I/52 for thelr sunport. The nurpose of
the sponsors was to make the orisinal wording of article U4 clearer
in order that there mizht be nc controversv over future inter-
pretations, It was in conformitv with the United MNations Charter,
The Hague Reﬁulationsl/ and the provisions of international law.

1/ . . . .
=" Annexed to The Harue Convention :'n,IV of 1907 concerning
the Laws and Customs of War on Land,
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59. Mrs. DARIIMAA {Monrolia) said that the deletion of the word
"Conventioms't from the criginal text as sumrested in the Australian
amendment (CDDH/I/214) might lead to difficulties in a conflict
between Parties to the Geneva Conventions and Parties to the
Protocol only, for example national liberation movements.. A
situation wherein a partv could occupv 2 territory by force and
establish jurisdiction over it must at 211l costs be avoided. The
original wording appeared to be more in =nccordance with humanitar-
ian developments in the rules of international law.

60. Mr. ABDUL-MALIK (Wiperia) said that his delepation supported
amendments CDDH/I/52, CDDR/I/5% and Add.1 and 2 and CDDE/I/T3
because it considered the last nhrase of the oripinal text to be
the expression of an outdated colenial mentality which was not in
line with the present situation, in which the main remainins
colonial Power was nro*re3clvblv ~ranting independence to its
territories, His delegation had at Tirst thourht that the
phrase should merely LL duleted but on reflection it realized the
need to take into consideration certain situations such as the
occupation of a territory, as was done in amendment CDDH/I/59 and
Add.l and 2, for ins Lauce. “he exact wordin~ could be apgreed
upon by the Vorking Troup.

61. ’ir. BARRO (Senewal) szid that his dele~ation had submitted its
amendment (CDDH/I/73) bYecause 1t feared that the expression used in
the original text misht become 2 pretext to =zive legalits to the
occupation of a territory durin~ z cenflict. Yith that amendment,
the text would conform to the rules and principles of international
law set forth in the United Tations Charter and would in no way
legitimize a conflict started »v a colonial Power in order to
maintain dominaticn over a territory in contraventicn of its
people's richt to self-determi. ation.

62. Mpr. Antoine MARTIN (Internsational Committee of the Red Cross)
said that the reference to ths Cornventions in the original text of
article ! had been included because the majoritv of the experts
consulted had considered it necessarv, since the Geneva Conventions
of 1949 contained no nrovision to tudt effect, except in common
Article 3 concernins non-international arred conflicts. As draft
Protocol I aimed 3t surnlementing the Conventions, the experts had
thought it essential to introdiecs such 2 clause 1in respect of
provisions relatins to internacional armed conflicts also

63. It should bhe noteﬁf4 that erticle ! wag reaffirvmed in article 5,
parasrarh 4, the vordins of which should therefore conform as
closely as possible to that usad in asrticle 4.

The Committec decided to refor the study of article U and the
amendments to it to the Vorkin~ Group.

M- - P .. ) o !
™e meetine rosce at .30 p.m.
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SUMMARY RECORD OF THE TWENTY-SECOND MEETING
held on Fridey, 14 February 1975, at 3.15 p.m.
Chairman: My, HAMBRO (Norway )

CONSIDERATION OF DRAFT PROTOCOL IL (CDDH/1)

Articie 1 - Material field of application (CDDH/1, CDDH/56;
CDDH/I/38)

1. Mrs. BUJARD (International Committee of the Red Cross) said
that the majority of armed conflicts which had taken place since
the end of the Second World War had been of a non-international
character, and they had caused tremendous suffering and claimed

a large number of victims. It was true that since 1949 non=-
international armed conflicts had no lonser been completely
ignored in the law of armed conflicts; Article 3 common to the
four Genevs Conventions of 1249 laid down essential humanitarian
rules guaranteeing fundamental humane treatment to vietims of all
non-international armed conflicts and ~2stablished a legal base
for offers of services that misht bte made to the Parties to the
conflict by an impartial humanitarian body. When put to the
test of non-international armed conflicts, however, the rules of
protection in Article 3 common to the four CGeneva Conventions of
1949 had been shown to require elaboration and completion,
Government and Red Crcss experts consulted by the ICRC since 1971
had confirmed the ursent need to strengthen the protection of
victims of non-international armed conflicts by developing inter=-
national humanitarian law applicable in such situations. That
urgent need had been emphasized by a number -of delegations during
the general debate at the first session of the Conference - the
need to strenzthen protection of victims, to nrevent an increase .
in violence, and to prevent the opposing forces talking action that
would render national reconciliation difficuit.

2. The object of draft Protocoi II was to protect all persons on
the territory of a State in which a non-intzrnational armed
conflict was taking place against the arbitrary authority of the
Parties to the conflict when constitutional ~uarantees had been
generally suspended or which no loarer applied effectively in the
troubled times throuech which that State was passins. By setting
certain standards to be observed by the Parties to the conflict in
their behaviour towards the armed forces of the adversary and
towards the civilian popnulation, it also sought co limit the ..
intensity of hostilities and to restrizt suffering.’

3. The entire Protocol was centred o~ the protection of the human
being. In order to arrive at an instrument such as draft Protocol
IT boldness was necessary 7Tor there ireire numanitarian considerations
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that were more important than anythine else. But realism was
also required to make the Protocol anplicable and to ensure its
application.

4, In order to take into account the fundamentally different
political aspects which existed between international and non-
international armed conflicts, the ICRC had respected the
distinction, well established in public international law, between
those armed conflicts, in conformity with the wish expressed by
the vast majority of experts consulted.

5. To take into accocunt the particular material conditions in
which hostilities took place because of the inequality of the
opposing parties, the ICRC had endeavoured to draw up simple rules
which all the Parties tc a conflict should apply to the entire
population affected by it, thus avoidines the establishment of
special categories of protected persons.

6. With a view to achieving a delicate balance between the needs
of humanity and the security requirements of the State intending
to take the requisite steps to maintain or re-establish order on
its territory, draft Protocol II left intact the right of the
constituted authorities to prosecute and sentence persons guilty
of offences committed in connexion with the armed conflict.

7. To safesuard the nrinciple of the sovereignty of States and of
non-interference in their internal affairs, draft Protocol II
contained a safeguard clause statine that nothing in the instrument
should be interpreted as authorizing third States to intervene in
the armed conflict.

8. Lastly, draft Protocol II reaffirmed the principle that the
legal status of the Parties to the confliect would not be affected
by the application of its provisions.

9. Referring to the structure of draft Protocol II, she said that
emphasis had been placed, after the ceneral provisions contained
in Part I, on the protection of the ponulation acainst the
arbitrary authority of the Parties to the conflict in whose power
the population might be (Part II) and on the protection of wounded,
sick and shipwrecked persons (Part IJI) followineg the order
adopted in Article 3 common to the four Ceneva Conventions of 1949.
Parts IV and V dealt with certain rules to be observed in the
conduct of hostilities by the Parties to the conflict in their
behaviour towards the combatants and the civilian population.

Part VI was devoted to provisions on relief and bhumanitarian
assistance, Part VII to provisions for execution and Part VIII to
the final provisions. ‘ '
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10, Draft Protocol II took cwver from the Geneva Conventions and
from draft Protocel I the basie nrovisions which seemed indispens-
ahle for ensuring the nrotection of the vietims of non-international

armed conflicts.

11. Article 1 - iaterial field of gnplication - which defined the
circunstances in which the rrovisions of Protocol II would apply,
was the corncrstone orf the Protocol, for on its score the whole
contents of the instrument would depend. The Conference of
Governiment Exrerts on the Feaffirmation and Development of
Humanitarian Law applicable in Armed Conflicts had drawn up six
alternative texts: the first was based on the idea that a single
Protocol spiould apply without distinction to all armed conflictsg
the other five alternative texts, applicable only to non-inter=-
national armed conflicts, ranred- from the broadest possible
definition, covering all non-international armed conflicts,
including those which were limited, to the narrowest definition,
covering only non~international armed conflicts with all the
cinaracteristics of a war. The Government Lxperts had concluded
that a choice would have to be made between a Protocol with a
narrow field of application and broad rules and one with a broad
field of anrlication and onlv a few basic humanitarian rules.
Those views had also been exnressed bv a number of delerations at
the first session of the Conference

12. The ICRC had had ‘a2 difficult task of determining the field
of application of dra Protocol II: 1t had chosen a broad field
to cover all nonvlntern301onal armed conflicts and for that purpose
had endeavoured to specify the characteristics of a non-inter-
national armed conflict by means of objective criteria so that the
Protocol could be applied when those criteria were met and not bhe
made subject to other considerctions.

(‘)
d‘#

13, The characteristics of a non-international armed conflict

were described in article 1, paragranhs 1. an? 2. Paragraph 1 was
intended, first, to distin-uish non-international armed conflicts
from international armed conflicts. It made the distinction by a
nermative reference to Article 2 common to the four Geneva
Conventions of 1949, reaffirmins thereby that a non-international
armed conflict differed from an international armed conflict
because of the lecal status of the subjects of law involved: in
non-international armed conflicts the lecal status of the parties
was fundamentally unenuval, aince nart of the population would be
fighting against the Government in nowver, acting in the exercise of
its original public authority. T™he nezative reference to Article
2 common to the four Geneva Conventions of 1949 should be supple-
mented by a reference to article 1 of draft Protocol I so as to
exclude from the scone of draft Protocol II the situations rsferred

to in article 1.
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2 of draft Protocol II distinguished
arr:>d conilicte and situations of

€ which were excluded from the
II.

14, Article 1. paragraph
between non-internatiocnal
internal disturbance and
field of arplication of I

15. The upper and lower 1imits of non-internastional armed conflict
being thus establishad the conflict itself was delined in the
second part of paragraph 1 a5 the opposition of armed forces
capable of concerted military action under responsible command.

In response to a reguesc by certain experts. a distinction had
been made between the expression "armed forces", which applied

to the armed forces of the established Coverament, and the
expression "organiz2d armed csrouns under responsible command”,
which applied to armed forces creanized by insurgents for the
purpose of the struggle. That distinction implied no difference
in degree of organization: insurcent arm=2d forces had to have an
organic structure, in other words, they must be endowed with a
system of competence and reuspornsibllity and subjectzd to a system
of internal discipline zs implied .v article 36 - measures for
execution - which stipulated that each Parity o the conflict

should take measures to cnsurce obsorvancs of the Protocol by its
military and civilian -gents 2.4 persons subject to its authority.
16. It should be bornc in mind that unlike article 1 of draft
Protocol IT, Article 3 comron co the four (eneva Conventions of
1949 contained no precise material czriteria for defining its field
of application. Some experts had drawn the attention of the ICRC
to the fact that very small non-international armed conflicts might
be covered by Article 3 common tc the Geneva Conventions of 1949
without falline within the scowne ol articls 1 of Protocol II, and
had added that bear’ng that faz® in mind the linking of Protocol

II with Article 3 common tn thoewe Conventions wight have the effect
of restrictinpg the latter's field of applicacicn, and that,
consequently. it was desirable thai comnon Article 3 and Protocol
IT should co-exist anto-owmcusly in order that the conditions of
application of conmon Artizle % micht remaln uncharced. In view
of the uncertainty as to the fieid or application o7 draft Protocol
ITI. on which the Conferunce might rcach apreenment, the ICRC had
supported that standpoint. Drafs Protocol II was thus conceived
as an instrument additional %o the four fGenrva Conventions of 1949,
the conditions of apnlication of Article 3 commen to them remaining
unchanged, as stated in article 1, paragraph 3, of draft Protocol
IT. The great advantage ol thz system wes that it left intact the
guarantee in Article 3 common to the Conv:iutione of basic humane
treatment to vietims in all cases of nen-internaticaal armed
conflict. Its disadvantage w.ir that it created a somewhat
complicated conventional situation by estadlicshing two instruments
applicable to non-internaticnal srwed conflictas. However, in

most cases Article 3 common to “he ferneva Conventions of 1949 and
Protocol II could be applied zimultaneously.

v
8
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17. Mr. TORRES AVALOS (Arrentina) said that his delemation
appreciated that draft Protocol II had been based on the idea of
the protection of humanityv. It was, however, unrealistic in some
respects. Certain articles, and particularly article 1, to some
extent infringed the jurisdiction and sovereiznty of States. His
delegation would like to see a realistic and effective instrument
which could be accented bv soverelzn Statec. '

18, Mr. CLORIA (Philippines) said he would be interested to know
how the ICRC had selected the headings of article 1 (Material

field of application) and article 2 (Personal field of application).
He had noted that thev had not been mentioned in any of the
amendments which had been submitted.

19. Mr. MILLER (Canada) said that the comments of the ICRC
representative had shown the purpose of draft Protocol II in its
essence. In its concern for an advance in humanitarian law
applicable to all armed conflicts, Canada had submitted a draft
Protocol at the first session of the Conference of Government
Experts in 1971, starting with a bazic and fundamental approach.
It had been aware of the difficulties which the authors of the
four Geneva Conventions had faced in 1949 when they had inserted
common Article 3. That had then redresented a significant advance,
but the time had now come to expand and improve on what had been
done. The purpose of drart Protocol IX was to add significantly
and in a practical manner to the fundamental humanitarian
provisions of the article.

20, That should be done, first, by defininz non-international
armed conflicts, second, by covering all instances involving the
use of armed forces and, third, by establishing new, simple, clear
and basic provisions that everr resnonsible Covernment would wish
to apvly in the full exercise of State sovereirnty. Protocol IT
should therefore be one intended larcely for application within a
single State and desiened to persuade Qovernments and insurgents
alike of the humanitarian benefits of actine with reasonable
restraint in their treatwent of civillanz and captured combatants.
What Canacda was seeking was a realistic, victim-oriented protocol
well within the capacity of the adversaries in an internal conflict
to apply and considered by both sides to a dispute to be mutually
advantageous.

21. The ICRC had no doubt had a 4ifficult task in balancing all
the various factors with a bearins on the scone and content of
draft Protocol II. His Government, which had given all the
assistance it could, welcomed the way in which article 1 was
formulated. It had originally wished Protocol II to apply to all
cases of armed conflict invelvin® fovernmental military forces on
the one side and military forces whether re~ular or irregular on
the other, and had emnhasized that it should apply to all persons


http:v,relcor.ed
http:C!)DH/I/SR.22

CDDH/I/SR.22 _ 506 -

whether military or civilian, combatant or non-combatant. It was
satisfied with article 1, however, because, althougsh paragraph 2
excluded situations of internal disturbance and tension, it had
achieved a balance between the low threshold originally advocated
by his Government and the higher one advocated by others. His
‘delegation had taken careful note of the ICRC representative's
comments on the need tc insert a reference to article 1 of draft
Protocol I, and would be prepared to put the idea forward in a
working group. v

22, Mrs. BUJARD (International Committee of the Red Cross),
replying to the question raised by the Fhilipnine representative,
said that the ICRC had considered it necessary to devote two
different articles to the field of application of Prctocol II:
the first concerned the material elements constituting armed
conflict, namely, the confrontation of armed forces or organized
armed groups under responsible command; the second indicated the
persons to whom the Protocol applied.

23. Mr, GRAEFRATH (CGerman Democratic Renublic) said that the
comments of the ICRC representative on the relationship between
draft Protocol II and Article 3 common to the four Geneva
Conventions of 1949 would form a useful subject for discussion.

24, The purpose of his delegation's proposal (CDDH/I/6S) was

to re-establish and secure identity of field of application as
between Article 3 common to the [our Geneva Conventions and draft
Protocol II. Up to the time of the second Conference of Govern-
ment Experts, the field of application of draft Protocol II had
been identified in all texts with the field of application of
Article 3, and that ldentity had been expressed in the title of
draft Protocol II, in conformity with which the field of applica-
tion had been determined in article 1, notwithstandine a divercence
of views on individual criteria.

25. The starting point had now been substantially changed, how-
ever: draft Protocol II no longer supplemented Article 3 common .to
the Geneva Conventions of 1949 but had been made additional to the
Conventions without modifyine the conditions governing tie applica-
tion of that article. If that meant that draft Protocol IT
supplemented Article 3 and related te all cases of non-international
armed conflict covered by it, the idea had heen expressed more .-
precisely and unambimuously in the earlier proposal, -upon which his
delegation's amendment was based. Praft Protocol II was obviously
meant, however, to cover only a particular catemory of non-inter-
national armed conflicts, a certain group beine selected from those
covered by the broad scopé of Articls 3. That meant a complete
change from the system of the four Geneva Conventions, in which the
distinction was made between international and non-international
armed conflicts. It was a very important distinction, based on
respect for State sovereirnty and territorial integrity.
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26. The effort was now beina made to distinzuish between three
categories of armed conflict - filrst, international armed conflict
covered by draft Protoceol I; second, non-international armed
conflict covered by draft Protocol II; and, third, non-inter-

national armed conflict covered by Article 3 common to the four
Geneva Conventions of 19%4c¢,

27. His delegation considered that the introduction of new
categories and difficult distinctions was not calculated to
strengthen the develovment of international humanitarian law.
Instead, it might encourase interference in the internal affairs

of States.

28, e title of draft Protocol II zave the impression that the
Protocol related to all non-international armed conflicts, but
that was not the case, as could be seen from article 1, paracraph
3. Furthermore, articie 1, naracraph 2 of draft Protocol II
might give the equally mistaken impression that Article 3 common
to the four Geneva Conventions of 1249 related to internal
disturbances, as distinct from the kind of conflicts to which
draft Protocol II related. Such an interpretation would be
contradictory to the clear texts of the four Geneva Conventions
of 1949 which referred to non-international conflicts and not to

internal disturbances.

29. Protocol II as at present worded was danrerocus, for it was
aimed at the internationalization of internal conflicts, and would
thus encourame interference in the domestic affairs of States,

The aim of draft Protocol II was no doubt to ensure the greater
protection of victims of non-international armed conflicts, but
whether or not the Protocol was applied would depend ‘on the
authorities of the State on whose territory the armed conflict

occurred.

30, The amendment submitted hy his delesation to article 1,
paragraph 1, of draft Protocol II (CDDH/I/88) was based on the

. draft approved at the second Conference of Government Experts.

It was designed to re-establish the identitv of the field of
application of draft Protocol II and Article 3 common to the four
Geneva Conventions of 1949,

31. Mr. S00D (India) said that various tvpes of armed conflict had
been mentioned in article 1 of draft Protocol I, adopted by
Committee I at the first session cf the Divlomatic Conference.

He thourht that the term "non-international armed tonflicts™ used
in the commentary to draft Protocol II, article 1, should be
defined. Article 3, common to. the four CGeneva Conventions of
1949, was varue and did not define the term "armed confliet not of
an international character?. '


http:sessl.on
http:CDDH/I/SR.22

CDDH/I/SR.22 - 208 -

32. Under article 1, paragrarh 2 of draft Protocol II the Protocol
as at present drafted Jiid not apply to "internal disturbances and
tensions, inter alia riots, isolated and sporadic acts of violence
and other acts of a similar nature®. Would rebellion or large-
scale lawlessness be covered bt the provisions of draft Protocol

IT rather than by the laws of the State concerned?

33, Mr. de BREUCKER (RBelgium) pointed out that humanitarian law
arose from an increasing .awareness of the demands of humanity and

from the stirrings of the public conscience. The purpose of the
early rules on the subject those of 1899l/ and 19073/ - was to
govern conflicts between Status. In 1949, for the first time and

to an extremely modest depgreec, certain rules were worked out for
the benefit of victims of non international armed conflidéts,

Those were the rules that now had to be amplified and developed,
despite the existence of two poles of dialectical tension: State
sovereignty on the one hand, and the increased requirements of
‘protection, seen from the standpoint of implementing human rights,

on the other. In his view, draft Protocol II stated the problem
admirably. Article 1 of that draft Protocol covered the field of
application of that instrument adequately. The words used to

describe non-international armed conflicts of the usual kind could
not be made subject to additional conditions relating to the
duration or intensity of the conflict, or to still other conditions,
whose only effect would be to suspend or qualify the application of
the Protocol. ’

34. Although he endorsed the principle in article 1, paragraph 2,
he thought that its wording might be made more restrictive as a
result of changes to be discussed within the Working Group.

35. With regard to article 1, paragraph 3, which stated that the
provisions of the Protocol to be drawn up would not modify the
conditions governing the application of Article 3 common to the
four Conventions of 1949, he considered that the ICRC had adopted
a very sensible approach, since, in fact, Article 3 did not define
non-international armed conflicts. However admirable the ICRC
approach, a more precise definition of the applicability of the
rules governing that type of conflict must leave open the field of
application left undefined in Article 3 common to the Conventions,
particularly if article 1 were to be amended by raising the

1/ See the Regulations respecting the Laws and Customs of War
on Land annexed to The Hague Convention of 1899,

2 . .
2/ See the Regulations respecting the Laws and Customs of War
on Land annexed to The Hague Convention No. IV of 1907.
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threshold of application of the Protocol. Any other course of
action might be a retrosrade step by contrast with the very broad
field of application of Article 3, despite the preparation of a
Protocol applicable to the type of conflict to which that Article
referred and such a retrorradz step would prove prejudicial to the
very cuarantees of humanitarian law which the Conference was
endeavouring to promote.

36, Mr, MARTIN FERRERO (Srain) said that ever since the first
Conference of Covernment Lxperts his countrv had taken a special
interest in the wordines of draft Protocol II and, in particular,
article 1 of that document concerning the material field of
application of the Frotocol. His deleration had submitted an
amendment to article 1 at the Conference of Government Experts
which, however, had not been adopted.

37. The Spanish delegation was not completely satisfied with the
present wording of article 1 which it found rather confused, and
would therefore submit an amendment in the Workine Group. The
terms “responsible command’ and Farmed forces™ should be defined.
ilis delegation understood the latter term to mean the recular
armed forces of a 3tate.

38, Mpr, RECIHETNIAK (Ukrainian Soviet Socialist Republic) drew
attention to the statement he had made 1in connexion with article 3
of draft Protocol I at the twentv~first meetins and the amendment
(CDDH/I/215) he had submitted to that article.

39, His delegation considered that the wording of article 1,
paragraph 1 of draft Protocol IT should also be amended, by
replacing the phrase by Article 2 common to the Genéva Conventions
of August 12, 19497, by the words by article 1 of Additional
Protocol I to the Ceneva Conventions of Au~ust 12, 1949.™.

4o, Mr. GIRARD (France) said that his delezation welcomed the
initiative taken by the ICPC in proposins a nrotocol applicable to
all armed conflicte not covered bv Article 2 common to the four
Geneva Conventions, that was to sav, appli¢able to conflicts in
which one of the belliserents was not a State. The economy of
the ICRC drafts had, however, besen considerably changed. An
effort should be made, however, to define the term "non~inter-
national armed conflicts'™.

41, The rerresentative of the fGerman Democratic Republic had
expressed the opninion that the Committee was considering three
different categories of armed conflict. In his (Mr. CGirard's)
view, there were four, namely, ordinary conflicts between States,
which were covered hy draft Protocol I; non-inter-State conflicts
which were covered, or which it was thourht should be covered, by
draft Protocol I; non-inter-State conflicts which were at present
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covered by draft Protocol II and which, unlike the first two, were
considered not to be of an international nature; and, lastly,
non-inter-State conflicts which, it had been suzcested, might not
be covered bv draft Protocol II, but rather by a protocol III,

4p, It was difficult for his delesation to take a position on
article 1 before knowin~ the content of the Protocols.  He
thought, however, that instead of four catcrories of armed conflict
it mipght be better to have twc - one clearly covered by draft
Protoccl I and the other clearly covered by draft Protocol II.

Article 2 - Personal field of application (CDDH/1, CDDH/55:
CDDH/I/37, CDDH/L/79)

43, Mrs. BUJARD (International Committee of the Red Cross),
introducing article 2 of draft Protocol II, said that paragraph 1
enunciated the principle that draft Protocol II applied to all
affected in one way or another by hostilities, namelv that not
being combatants thev should benefit from the protection affordecd
by the Protocol against the dangers of armed conflict, or if
taking part in hostilities thev s%would conform to certain rules of
behaviour as regards the armed forces of the adverse Party and the
civilian population.

b,  That meant that the nrovisions of the Protocol applied to
everyone, without distinction, affected by armed conflict -~ what-
ever their nationality - includins refugees and Stateless persons:
humane treatment should be the same for all.

b5, ©Naturally that provision did not affect the right of the
authorities to take special security measures in the case of
persons of foreigsn nationality. It misht also hapnen that certain
offences would be considered as more or less serious depending on
whether they had been committed by nationals or by foreirfners.

That was an administrative or legal measure which might have
nationality as a criterion but which had no effect as regards the
treatment of individuals.

46, The purpose of article 2, paragraph 2, was to guarantce
humane treatment to persons whose liberty had been restricted and
who were not set free at the end of the armed conflict and also to
persons who might be arrested by the victorious partv at the end
of the conflict. The ICRC considered that such persons should at
least remain covered by articles 7 and 10 at all times and without
a time 1limit, until they were released - even if that occurred
twenty years after the end of the armed conflict. That provision
did not in fact impose on the victorious partv an excessive
obligation especially when security and order had been re-
established. Articles 2 and 10 enumerated only those cuarantees
provided in national lesislation for all commen law offenders.
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47, Mr., PRUGE (United States of America), referrine to article 2,
paragraph 1, asked whether the annlication had any geographical
limitation, as, for example, to the territory of the party where

the conflict occurred. None was expressly stated.

43, Mrs, BUJARD (Intcinaticnal Committee of the Red Cross) said
there had heen a lon~ discussion of that point at the Conference
of Governmert Lxperts, but the exnerts had pointed out that in a
larpge, federal State, for example, it might be better that the
Protocol should apnply to the —ersons affected by an armed conflict
rather than to the territory where the armed conflict took nlace.
To meet that wish, the ICRC had not included in its draft an
article concerning the territorial scope of the Protocol.

4g, UMr, MILLER (Canada) drew attention to the amendment (CDDH/I/37)
which his delecation had proposcd to article 2 at the first session.
It had considered it useful to state more specifically in parasraph
1 what was meant by the phrase "without any adverse distinction®.

It also intended to incornorate that amendment in a pronosal for a
definition, which it would submit later.

50. The words "9n the conclusion of the conflict” had been omitted
in error at the beginnine of pararraph 2 of his delegation's
amendment.

51. tir, CALERO-RODRICULS (Brazil) said that his delesation had
submitted its amendments to articles 1, ? and 3 (CDDH/I/79)
because, after a careful study of the amendments submitted bv other
delegations, it ha’ concluded that it was necessary to choose
between the idea of the field of material application, which was
admittedly a vast one, and the idea of a rore limited form of
protection than that envisaced. In draftine its amendment to
article 1, the Brazilian dzlegation had adopnted the second
alternative, which was close to the ICRC draft and continued to

stress the application of Article 3 common to the Geneva
Conventions of 12 Ausust 1340,

52. Mr., AGOLS (Indonesia) saif he wished first to refer to his
delegation's views on draft Protocol II as a whole. It was
intended to nrovide rules concernin~ the application of humanitare
ian principles in armed conflicts of an internal or domestic
nature. His delegation was in full asreemcnt that humanitarian
principles siiould movern the treatment of human persons in any
armed conflict an? that the victims of such conflicts should be
ziven maximum protection. '

53, Nevertheless, in thelr continuous efforts to improve and
develop the apnlication of those humanitarian principles, States
should not be toc idealistic; a realistic avproach was also
necessarv. Draft Protocol II dealt with matters comins within
the domain of the domestic affairs of a sovereisn State, and the
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Committee should therefore take a cautious and practical view and
give due consideration to the principle of the integrity and
sovereignty of States. He hoped that no decisions would be taken
on the provisions of draft Protocol II which micht be interpreted
as interference in the internal affairs of St=ntes.

54, Despite the provisions of draft Protocol II, article 3, his
delegation deemed it necessary to sav that the effect of applying
Protocol II, if such a Protocol was really needed, should not in
any way be interpreted ss a direct or indirect recosgnition of the
forces hostile to the lawful government.

55. 1In his delegation's view, article 1, paragraph 1, in particular,
should be made subjiect tc the folleowing conditions. Tirst, it
should apply to regular armed forces under resnonsible command
which tock up arms against the legitimate government, or to armed
conflicts taking place between recular armed forces and orcanized
armed groups. Secondly, the armed forces or orranized armed
groups hostile to the lepzitimate covernment must exercise continuous
and effective control over a substantial or non-nepgligible part of
the territory of the High Contracting Party. Thirdly, the armed
conflict must reach a certain desree o” intensitv and continue for

a prolonged veriod.

56, Mr. QUACH TONG ‘DUC (Republic of Viet-Wam) said his delegation
welcomed the ideas on which draft Protocol II was based and fully
associated itself with the desire of the international community
to promote respect for human dignity and the human person in armed
conflicts which were not of an international character.

57. In order to ensure that there was no reluctance in applvine
draft Protocol II, ais dele~ation thou~ht that the concept of
"non-international armed conflicts™ should be defined as precisely
as possible. There was a wide varietv of such conflicts, ranging
from internal tensions to civil war, and, in fact, the 1971
Conference of Government I'xperts on the Reaffirmation and Develop-
ment of International Huranitarian Law a»plicable in Armed Conflicts
had expressed the view trat some definition based on objective
criteria should be sought.

58. In order to justify the application of humanitarian law and to
reconcile it with the principle of non-intervention in the internal
affairs of States, his deleration considered that the scope of
Protocol II should be limited to situations of armed conflict of a
particularly serious naturec. Por the purnoses of a definition,
the Drafting Committee of Commission II of the 1971 Conference of
Government Experts had proposed the adoption of the criteria of
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duration and orﬁanization.i/ Others had also been proposed, such
as the occupation of territory or the degree of intensity of the
conflict. In its own draft, the ICRC had adopted the requirement
that the armed croups should be orranized and had excluded internal
disturbances and tensions from the application of the Protocol.

59. His delegation proposed that, in addition to organization, two
other criteria should be acdopted: the occupation of territory, and
the support of the nonulation. The Partv in conflict with the
lawful Government should at least be fightine for a just cause in
order to have that popular surport, which was not a purely
subjective factor but could be easily evaluated on the basis of

actual demonstrations.

60, The occupation of a considerable part of the national territory
implied control of that nortion of territoryr by the responsible
command and was proof of the seriousness and high depgree of
intensity of the hostilities between the covernment of a State, on
the one hand, and one or more factions on the other.

61. Those criteria were the reason for his delecation's new
amendment (CDDH/I/91) which revlaced its orieinal proposal
(CDDH/I/T). :

62. WMr. MILLER (Canada), introducine his delegation's proposed new
article (CDDiI/I/37), said that vararraph (a) repeated Article 1
common to the Geneva Conventions, which he considered it important
to stress, while para~raph (b) related to the Parties to an armed
conflict. The word "Party™ in parasraph (b) should be corrected
to read "partv"™ in order to make it clear that & corresponding duty
devolved on Parties to a conflict which were not High Contracting

Parties.

€3, Mrs. DARIIMAA (MMoneolia) said that she 414 not auite understand
the text of parasraph (2) of the new article proposed by Canada
(CDDE/I/37). She mentionad the case of two narties composed of
citizens of the same State who were encared in hostilities in the
same territory and within the frontiers of the same sovereipn State,
and said that if the expression "High Contracting Parties™ was
adopted, the insur~ent partv, in order to become a "High Contracting
Party"™ would have to submit instruments of ratification to the

3/ . . .

2 See Conference of CGovernments Experts on the Reaffirmation
and Development of Interrational Humanitarian Law applicable in
Armed Conflicts (Geneva 24 May - 12 June 1971) Report on the Work

of the Conference, p.63.
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depositary of the Protocol. Tn order to agree to observe the
provisions of the Protocol w::12 the insurgent party have to ratify
that document? The substituirion of the words “the Parties to the
conflict™ by the words “Hish tontracting Parties™ would lead to the
text being interpreted ani uicrstood in that way and would make
its meaning obscure.

<

64, Mp, de BREUCKER (Telgiuw; saild he wondered whether the new
article suggested by the Cansdian delemation was not already
covered by article 5 of draf’ Trotocol II concerning the rights and
duties of the Parties to the -onflict. In particular, paragraph
(a) of the Canadian dratit, which referred to the "High Contracting
Parties", might give rice to difficulties which it micht be better
not to raise.

65. Moreover, he did not ser now paragrarh (b) added anything to
article 36 of draft Protocol TI concerning measures for execution,
.which stated: "Each party to the conflict shall take measures to
ensure observance of this Protocol by its military and civilian
agents and persons subjicct te its authority®,

66. Mr., MILLER (Canacd.i), repiring to the representative of Mongolia,
said that the Conference was. »f course, drafting a Protocol to
which States, but not insursent oroups, would become Parties. It
was necessary, therefore, to =state early in the Protocol that States
which were Parties to it weould undertake to respect and to ensure
respect for it in all circumstances.

67. In reply to the representative of Belrium, he said he was not
sure that article 5 of draft Frotocol II covered the same ground as
his own proposal, and ne would nrefer to wait for an explanation of
that article when it was introdiced by the ICRC, With reference to
paragraph (b) of his amendment, he agreed there was a somewhat
similar provision in article 3G, but he considered it important to
state the principle at the be~innine of the Protocol as a balancing
factor.

68. The CHAIRMAN supgested that a Working Group should be set up
to deal with draft Protocol II under the chairmanship of the
Committee's Vice-Chalrman, YMr, Obradovié (Yugoslavia).

It was so agreed.

The meetinr rose at 5.25 p.m,
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SUMMARY RECORD OF TH*.TUENTY—THIPD MEETING
held on YMonday, 17 Februarv 1375, at 3.15 p.m.
Chairman: = Mr, TAMBRO (Yorway)
CONSIDERATION OF DRADT PROTOCOL II (CDRE/1) (continued)
Article 1 - HMaterial field of annlication (CDDE/1, CDDH/56;

CDDH/I/?G, CDDH/I/30, CDDH/I/3%2, CDMI/I/37, CDDH/I/T9, CDDH/I/88,
CDDH/I/21%, CDDH/I/219) (contirued)

Article 2 - Personal field of apnlication (CDDH/1l, CDDH/56;
CDDH/I/21, CDDH/I/37, CDDH/T/T7%, CDDE/TI/216) (continued)

1. The CHAIRMAN invited the Committee to continue its consideration
of draft Protocol II, articles 1 and 2.

2. Mr, KNITEL (Austria) said that Austria would always endeavour
to obtain maximum protection for all viectims of all types of armed
conflict. That was why 1t was in »rinciple in favour of draft

Protocol IT.

3. In 1946, at its ¥VIIth International Conference, the ICRC had
submitted a draft providins that in 211 non-international armed
conflicts, especially civil wars, colonial conflicts and wars of
religion, the Parties to the conflict should annlv the provisions
of the four Geneva Conventions of 1949, The draft had been
finally adopted subject to the deletion of the non-exhaustive list
of non-international armed conflicts. But the reason for that
deletion was not to narrow the scorc of the provision, but on the
contrary to avoid the risk of the Conventions not bein~ applied
because the notlon of non~internationzl armed conflict had been too
restrictively defined,.

4, At the first session of the Conference, Committee I had decided
to brine wars of liberation within the ambit of draft Protocol I

so that 2ll the provisions of the (Geneva Conventions of 1949 as
well as Protocol I itself should apnly thenceforth to that category
of non-inter-State arme’ conflicts, as had been provided by the
ICRC in its 1946 draft.

5. Now, in 1975, the Committee was being asked to find a set of
humanitarian internatiocnal rules soverning all tyves of that
catepory of non-international armed conflict because, as had been
pointed out by the Hea? of the USSF delecation in 1949, the
sufferinms of the victims of non-international armed conflicts were
certainly as keen as those which had led Henryv Dunant to pnropose a
set of humanitarian international rules for international conflicts.
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In 1912, on the other hand, the representative of the Imperial
Russian CGovernment had refused even to discuss the ICRC report on
the role of the Red Cross in c¢ivil wars on the c~rounds that, under
Russian law, insurgents or revolutionaries could only be considered
as criminals, “urther, bv a curious twist of history, the
representative of a delezation which in 1949 had requested the
deletion of Article 3 common to the four Conventions, was now one
of the most ardent advocates of draft Protocol II,

6. That showed how the passare of time could brinm about a more
enlightened attitude to humanitarian problems. It was to be hoped
that those who in 1949 were not in favour of Article 3 common to
the Geneva Conventions would now support draft Protocol II, and
that those who had supvorted that Article would now press for the
maximum extension of humanitarian protection to that category of
victims of non-inter-State armed conflicts.

7. At the first session of the Conference, a large majority of
representatives had wished to have such protection extended to one
of the two catersories of non-inter-State armed conflicts, by
broadening the field of application of Protocol I. Why should the
same extension of humanitarian protection now be refused to the
victims of the other catesory of non-inter-State conflicts which
had to be regulated.by Protocol II? Public opinion would be
astonished at such discrimination. It miznt becin to suspect that
the protection given to the first cate~ory under Protocol I had
been accorded not just for humanitarian reasons, but for other
reasons as well,

3. He had listened with interest to the explanation by the ICRC
representative of the relationship between the svstem of Article 3
common to the four Conventions ~nd that of drait Protocol II.
Alghough he had some doubts as to whether the creation of so many
categories of armed conflict micht not lead to 4ifficulties of
application, he now felt that the ICRC formula nerhaps best
reflected the common aim, the desire to prevent Article 3 common to
the four Conventions from being interpreted differently in the
future from how it was now.

9. The wording of draft Protocol II, article 1, paracraph 1 should
take into account the decisions reached at the first session of the
Conference. With resard to the reference to "other oremanized armed
groups" in parasraph 1 of article 1, it was hard to see how
Protocol II could be applied without Covernment forces being
involved.

10, He was cpposed to amendments to paracraph 1 which sought to
introduce additional criteria for the definition of a non-inter-
national armed conflict. It was a mistake to try to carry
definitions too far.
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11. The Canadian proposal (CDDE/I/37) for a new article at the
beginnine of draft Protocol IIwas an extension of an idea which had
already been taken up in draft Protocol I and which the Austrian

delegation sunported.

12. Mr. LONGVA (Norway) sald his Covernment's view was that the
protection of victims of armed conflicts should be the same regard-
less of their lemal or political classification. The Conference
should esteblish identical legislation for all victims of all armed
conflicts. The distinction drawin between international and non-
international conflicts, and the elaboration of two different
Protocols with different levels of nrotection for victims only led
to discrimination or what had been called "selective humanitarianism”.
There should be one single protocol covering all victims of armed
conflicts, However, in a spirit of realism, the Yorwesian
delegation would participate in the Conference for the time being

on the assumption that there would be two separate protocols, but it
reserved the risht to propose at a later stagse that they should be
amalgamated into one singsle insftrument.

13, With regard to draft Protocol II, article 1, he was concerned,
as were other representatives, that it might increase the categories
of armed conflicts from two to three: His delegation had therefore
submitted an amendment (CDDH/I/21%5) désiened to harmonize the
wording of article 1 with tha text of Article 3 common to the four
Geneva Conventions; 1t 3id not affect the substance of article 1.
In his view, there could not be an armed conflict in the sense of
Article 3 common to the four Conventions except in cases where
hostilities broke out between armed forces or other orcanized

groups under responsible command.

14, Some sneakers were of the epinion thatythcre miﬁht be a
contradiction between draft Prctocol II and the nrinciple of State

soverelirnty. That was not the case, as had been made clear in the
Jjudgment of the Permanent Court of International Justice in the
S.3. "Wimbledon™ casc which stated:

The Court declines to see in the conclusion of any treaty
by which 2 State undertalies to perform or refrain from perform-
ing a particular act an abandonment of its sovereienty. No
doubt any convention cresting an obligation of this kind places
a restriction upon the exercise of the sovereign rights of the
State, in the sense that it recuires them to be exercised in a
certain way. But the right to enter into international
engagements is an attribute of State sovereignty.%l/

1/ See Publications of the Permanent Court of International
Justice, Series A. No. 1, Au~ust 17th 1023, Collection of

Judsments - The 3.3. "WIMBLEDON'.
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1. Ratification of the ICRC draft Protocol II by a State would,
therefore, in no way imnly an abandonment of scvereignty but rather

the exercise of it.

16. Mr., KeITH (New Zealand) said that there were four main factors
to take into account: the protection of individual human beings in
armed conflicts; the general law relating to the protection of
human rights and fundamental freedoms; sovereignty; and realism.

17. With regard to the first, so far as the individual was
concerned, whether he was wounded, injured, having his house
bombarded or being tried for a2lleged war crimes, he needed the same
protection, no matter how the lawvers or politicians defined the
conflict or whether it came under Protocol I, Protocol ITI,

Article 3 common to the four Conventions, or Protoccl one and a
half as the French representative had perhans susgested. There
must be equal richts and escual protection for all.

18. The develonine lav on the nrotection of human rirhts and
fundamental freedoms arsued in the same Jirection. States were
being asled to accept and acknowledse oblisations of an international
character to provide and recconice such protection and were doing

so.

19. Soverelsnty was not a monolithic »rincirle standin~ in the way

of law but somethin~ much more fl2xible dzvelopinr fror the

collective will of mankind. “xamples of the chanaing cattern of
views on soverelrnty were thes laws relatin~ to ~enocide and racizl
discrimination. How it develcned entered into the realm of

pelitics and what States were willin~ to acknowledce in drafting
and ratifrine international instruments.

20. Realism demanded certain steps by States involved in the law=-
making process., One essential was the vrotection of the individual,
a matter of paramount importance. Turther, it was important that
rules of restraint sihould be obgserved by both sides to an armed
conflict.

21l. But some dele~ations evidently thousht there was a leral and
political difference betweern the aituations coversd in draft

Protocol I and those covered in draft Protocol II. There was
obviously a need to reacl a compromise on the scope and content of
the provosed draft. ke sunported a broad formulation of article 1
and did not arree with those who wished to narrow its area of
applicability. An~, 1f possible, the number of caterories of norn-

international armed conflicts should be recduced, as had been
proposed by the Norwe~ian delezation; tco manv could confuse the
issue.
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22. Mr. CUTTS (Australia) said that draft Protocol II would be an
important international instrument for the development of humanitar-
ian law and the protection of victims in non-international armed
conflicts. The Protocol should apply to all armed conflicts of
that nature but not to conflicts covered by Article 2 common to the
Geneva Conventions of 1949 or those specified in draft Protocol I,
article 1. The type of conflict to be covered by draft Protocol

IT would be major civil war conflict and armed conflict which
amounted to insurgency rather than belligerency but which was still
well above the level of internal disturbances such as riots which
were rightly excluded from draft Protocol II, article 1, paragraph 2.

2%, In order to indicate more clearly the conflicts covered by
draft Protocol II, there should be a reference to the exclusion of
wars of self~determination as envisaged in article 1 of draft
Protocol T. The Australian delegation had therefore submitted an
amendment (CDDH/I/219) for insertion in draft Protocol II, article
1, paragraph 1, after the reference to Article 2 common to the
Geneva Conventions, of the words "as supplemented by article 1 of
the Additional Protocol relating to the protection of victims of
international armed conflicts".

24, With regard to article 1, paragraph 3, the chief source of
legal obligations in relation to non-international armed conflicts
was Article 3 common to the four Geneva Conventions; draft Protocol
IT would enhance the protection nrovided by that article. His
delegation therefore thought it important that draft Protocol II,
article 1, paragraph 3 should be retained, since it indicated the
relationship between the Protocol and Article 3 common to the four
Geneva Conventions.

25. Mr. PICTET (Switgzerland) cxpressed the heope that there would be
early agreement on the broad lines of draft Protocol IT, article 1,
for once the field of application of the Protocol had been defined,
the other Committees. particularly Committee III, would be able to
consider the articles allocated to them on a more solid basis.

26. Definitions were always difficult and could even be dangerous.
The negotiators of the 1949 Geneva Conventions had deliberately
refrained from defining the non-international armed conflicts which
were the subject of Article 3 common to those Conventions. Since,
however, the majority of the experts had thought that there should
be a definition in draft Protocol II, the Swiss delegation accepted
the principle of a definition and found the definition proposed by
the ICRC satisfactory. The combination of negative and positive
criteria in that definition made it both flexible and precise.

27. Draft Protocol II was of particular importance as a supplement
to the Geneva Conventions, Once it was decided to define the
non-international armed conflict to which Protocol II applied. it
was essential to stipulate that Article 3 common to the Geneva
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Conventions remained valid. It should remain in force in all
circumstances, even if it car-s2d legal complications in cases where
the conditions for the applic-tion of Protocol II, as defined in
article 1, were not fulfilled. Such lecal inconvenlences were
negligible compared with the s.ffering of victims of non-inter=-
national armed conflicts if they were deprived of the protection
afforded by article 3 of the 7

e
our Geneva Conventions.

28. His delegation was highlv in favour of greater rrotection for
the victims of non-international armed conflicts and would support
any proposals made in that ccnnexion.

29, Mr, PARTSCH (Federal Republic of Germany) said that the
importance of draft Protocol II should not be underestimated.
According to the ICRC, 50 per cent of the victims of armed force
in the last thirty years had been victims of non-international

armed conflicts. It had been sugzgested that such conflicts should
be treated as purely internal affairs according to the United
Nations Charter. Great care should, of course, be exercised in

such matters, but there had been considerable developments in
international law since the drafting of the Charter and the legal
position of the individual had also changed. The Universal
Declaration of Human Rights had been adonted by the Ceneral Assembly
of the United Nations on 10 Decermber 1948, but 1t was only now
becoming clear that the individual bhad a part to plav as a subject

of the new legal order.

30. One result of that development had been a change in the
definition of State sovereignty in international relations. One
of the most important limitations on State sovereignty was respect
for human rights. Although the two Covenants on Human Rights =
the International Covenant on Fconomic, Social and Cultural Rights
and the International Covenant on Civil and Political Rirhts,
adopted by the United Wations “encral Assembly on 16 December 1966 =~
had not yvet received the necessary thirty-five ratifications, they
had been accepted by the vast majority of Member States. Draft
Protocol II was a new effort to make those limitations on State
sovereignty compulsory.

31. The ICRC text endeavoured to define the types of conflict to

be covered by draft Protocol IT. Article 1, parasraph 2 excluded
certain acts of violence, althoush it went beyond Article 3 common
to the Geneva Conventions of 1949, which avoided definitions. He
doubted whether it was wise to stipulate conditions, such as the
duration of a conflict or the occupation of State territorv, as was
proposed in some amendments. Fad a Government the right to take
action which infringed minirmum huran rishts just because a rebellion
was of a recent nature, or recause no part of its territorv had
been occupied?
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32, The question whether draft Protocol II should be more closely
connected with Article 3 common the Geneva Conventions was more a
technical than a political question. If draft Protocol II was to
be regarded as independent of the protection given by Article 3
common the Conventions, there might be a field of application that
it did not cover. The idea behind the concept of draft Protocol II
was to broaden protection and not to limit it by new definitions of
non-international armed conflicts. As long as there was no
difference between a non~-international armed conflict according to
Article 3 common to the Geneva Conventions and the new definition
in draft Protocol II, article 1, paragraph 1, both concepts could

be merged.

33. Mr. CRISTESCU (Romania) saild that his delegation attached
considerable importance to the field of application of draft
Protocol II, since the sovereignty of States was involved. There
was a fundamental difference between international and non-inter-—
national armed conflicts, and it would be a mistake automatically
to transpose the provisions of draft Protocol I to draft Protocol
II. - In a spirit of co-operation, his delegation was prepared to
consider thé establishment of rules for non-international armed
conflicts, provided that every care was taken to ensure respect

for the principles of national sovereignty and non-intervention

in a State's internal affairs. He agreed with the statements made
at an earlier meeting by the representatives of India and Indonesia
that the type of armed conflict in question was not easy to define.
He alsoc shared the view expressed byv the Australian representative
that additional criteria to those proposed in the ICRC text should
be considered, such as, for example, the duration and proportions
of the armed conflict.

34. Nevertheless, the ICRC text provided a useful basis for
discussion. With regard to draft Protocol II, article 1, he drew
attention to his delegation's amendments to paragraphs 1 and 3
(CDDH/I/30). The purpose of the first amendment was to ensure
respect for the territorial sovereignty of States. The second
sought to delete paragraph %, which his delegation considered
unnecessary.

35. His delegation had also proposed two amendments to draft
Protocol II, article 2 (CDDH/I/21). The first, which concerned
paragraph 1, sought to ensure respect for the sovereignty of the
State and for the latter's authority over its armed forces, while
the second sought to delete paragraph 2, since it dealt with
situations that were the concern of national penal law,

36, Mr. FACK (Netherlands) said that he would enlarge on the
general view expressed by his delegation at the first session of
the Conference, namely, that the world was badly in need of a
generally acceptable set of rules concerning essential humanitarian
protection in non-international conflicts.
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37. Over the past decade, there had been many conflicts that
would have been covered by Protocol II had it been in force.

Human suffering in such situations had been extremely severe

and in almost every case humanitarian rescue operations had had

to be launched by the international community. In that connexion
he paid a warm tribute to the ICRC for its unceasing efforts to
render assistance to needy victims wherever and whenever possible
in such situations.

38. It was hardly surprising, therefore, that draft Protocol II
was presented as an essential part of the ICRC draft. It was
indeed indispensable; dits significance as a modern instrument
for humanitarian protection could hardly be overestimated.

39. Article 1 was the heart of draft Protocol II and the text
proposed by the ICRC was to be commended. It was true that the
wording of paragraph 2 might be subject to various interpretations,
but that could not be avoided in a world where there was often a
clash between matters of international concern and matters -
essentially within the domestic jurisdiction of States. It was
therefore inevitable that the State concerned would exercise its
own judgment with regard to applicability. Eis delegation's
interpretation of article 1 was that draft Protocol II would not

be applicable in situations of conflict that were being dealt with
by police forces using normal police methods and equipment, but
that it would become applicable as soon as the authorities were
forced to seek substantial assistance from military units or to
hand full responsibility for dealing with the conflict over to the
a