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COMMITTEE I

REPORT

I. TINTRODUCTION

1. At its seventh plenary mcetine, on 1 March 1974, the
Conference elected the following officers of Committee I:
Chailrman- Mr. E. Hambro (Norway)
Vice~Chairmen: My, B.A. Clark (Nigeria)
Mr. K. Obradovic (Yuroslavia)
Rapporteur: Mr. ™. Marin-Bosch (Mexico)
2. At its ninth plenary meeting on 4 March, the Conference

decided to assign to Committec I the following articles of the
two draft Protocols prepared by the International Committee of
the Red Cross (ICRC) (CDDH/1): the Preamble and articles 1 to

7 and 70 to 90 of draft Protoccl I, and the Preamble and articles
1 to 10 and 36 to 47 of draft Protocol II (CDDH/5/Rev.l). It
was likewise agreed that, according to the progress of the work.,
articles 63 to 65 and 67 to 69 of draft Protocol I, which the
Conference had assigned to Committee ITI, could be transferred
to Committee I for study in relaticn to articles 6 to 10 of
draft Protocol II. It was decided that the Chairmen of
Committees I and III would confer on that matter.

3. Committee I held 16 mecetings, from 7 to 26 March 1974.

The summary records of those meetines (CDDH/I/SR.1 to 16) give
the views expressed bv the representatives who spoke during the
debates.

I, Two lepal experts of the ICRC attended the meetingss

Mr. Antoine Martin and Mrs. Daniéle Louise Bujard who were asked
to introduce the texts proposed by the ICRC. in connexion with
Protocol I and Protocol II, respectively. Miss Francoise Perret,
a legal expert of the ICRC. served as Secretarv to the Committee.

II. WORK PROGRAMME OF THF COMMITTEE

5. At the first meeting of the Committec, the Chairman proposed
that, in accordance with the proposals in document CDDH/4, it
simultaneously examine corresponding sections of cach of the two
draft Protocols in the following order:
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A. Provisions relating to -application

1. Articles 1 to 7 of draft Protocol I
2. Articles 1 to 5 of draft Protocol II

B. Executory provisions

3. Articles TO to 79 of draft Protocol I
4. Articles 36 to 39 of draft Protocol II

C. Final provisions

5. Articles 80 to 90 of draft Protocol I
6. Articles 40 to 47 of draft Protocol II

D. Humane treatment of persons in the power of the parties
to the conflict

7. Articles 6 to 10 of draft Protocol II
E.. Preamble

8. Draft Protocol I

9, Draft Protocol II
6. The Chairman's proposal, after a brief discussion in which
it was supported by numerous delegations, while others felt that

the two draft Protocols should be examined separately, was
adopted by 46 votes to 9, with 8 abstentions.

IITI. PROPOSALS AND AMENDMENTS
7. From the second to the fourteenth meetings (CDDH/I/SRs.2 to 14)
the Committee examined articles 1 to 5 of draft Protocol I prepared

by the ICRC, together with relevant proposals and amendments.

Article 1 of draft Protocol I

8. With regard to the ICRC text, the followinge proposals and
amendments were submitted:

Bulgaria, Czechoslovakia, German Democratic
Republic, Hungary. Morocco, Poland, Union
of Soviet Socialist Republics, United

Republic of Tanzania: CDDH/I/5 and
Add.1 and 2
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Algeria, Australia, Arab Republic of Egypt,
Burundi, Cuba, Democratic Yemen,
Guinea-Bissau, Ivory Coast, Kuwait.
Libyan Arab Republic, Madagascar,
Morocco , Nigeria, Norway, Pakistan,
Senegal, Sudan, Syrian. Arab Republic .
Tunisia, United Arab Emirates, United .
Fepublic of Cameroon. Yumoslavia, Zaire: CDDH/I/11 and

Add.l to 3

Argentina, Austria, Belgium, Federal Republic
of Germany. Italy, Netherlands, Pakistan,
United Kingdom of Great Britain and

Northern Ireland: CDDH/I/12 and
Add.1 and Corr.l

Romania: CDDH/I/13

Algeria, Arab Republic of FEeypt., Bangladesh,
Bulgaria. Burundi, Byslorussian Soviet
Socialist Republic, Chad, Congo, Cuba,
Czechoslovakia, Cerman Democratic Republic,
Ghana, Guinea-Bissau, Hunpary, India,
Indonesia, Irag, Ivory Coast, Jordan,
People's Democratic Republic of Korea,
Kuwait, Lebanon, Liberia, Libyan Arab
Republic, Madagascar, Mali, Mauritania,
Mongolia, HMorccco, Niperia, Pakistan,
Poland, Qatar, Romania,. Saudi Arabia,
Senepal, Sri Lanka, Sudan. Sultanate of
Oman, Syrian Arab Republic, Togo, Tunisia,
Uganda, Ukrainian Sovirt Socialist
Republic, Union of Soviet Socialist
Republics  United Republic of Cameroon.
United Republic of Tanzania, Yemen,

Yupgoslavia, Zaire, Zawbia: CDDH/I/41 and
Add.1l to 7
Turkey - CDDH/I/b2
Argentina, Honduras, Mexico, Panama, Peru: CDDH/I/T1

9. Most sponsors of amendment CDDH/I/11 and Add.l to 3 subse-
quently withdrew their sponsorship and, together with other
delegations, presented amendment CDDH/I/41 and Add.1 to 7. The
proposals in documents CDDH/I/5 and Add.l and 2 and CDDH/I/13 were
subsequently withdrawn by their sponsors, who said that they would
support the amendment in document CDDH/TI/41 and Add.l to 7.
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10. The great majority of delegations were in favour of article
1 mentioninm that the international armed conflicts referred to
in article 2 common to the four Geneva Conventions of 1949
included those armed conflicts in which peoples,in the exercise
of their right to self-determination, fight against colonial
domination and alien occupation and against racist régimes.

Other delegations did not share that view. The various opinions
expressed on the subject appear in the summary records of the
second to the fourteenth meetines of the Committee (CDDH/I/SRs.

2 to 14).

'11. At its sixth meeting, the Committee decided to refer the
proposals in documents CDDH/I/11 and Add.l to 3, CDDH/I/12 and
Add.l and Corr.l, CDDH/I/H1 and Add.l to 7 and CDDH/I/L2 to a
Working Group whose task would be to explore the possibility of
submitting a single amendment ot article 1. The Working Group,
with the Rapporteur as Chairman, consisted of the delegations
which had sponsored those amendments and other delegations
wishing to take part: it met on 19 and 20 March. It had not
proved possible, however, to reach agreement.

12. At its thirteenth meeting on 22 March, the Committee put to
the vote the proposals and amendments to the ICRC text of article
1. It was decided to give priority to amendment CDDH/I/71, as
amended orally. A vote was taken by roll-call and amendment
CDDH/I/71 was approved by 70 votes to 21, with 13 abstentions.
The result of the vote was as follows:

In favour: . Albania, Algeria, Arab Republic of Egypt, Argentina,
Bangladesh, Bulgaria, Burundi, Byelorussian Soviet Socialist
Republic, Cuba, Chad, Czechoslovakia, China, Cyprus, Democratic
People's Republic of Korea, Democratic Yemen, ®l Salvador, Finland,
Gabon, German Democratic Republic, Ghann, CGuinea-Bissau, Honduras,
Hungary, India, Indonesia, Tran, Iraqg, Ivory Coast, Jordan,

Khmer Republic, Kuwait,K Lebanon. Liberia, Libyan Arab Republic,
Madagascar, Mall, Morocco, Mauritania_ Mexico, Mongolia, Nigeria,
Norway, Pakistan, Panama, Peru, Pocland, Qatar, Republic of Viet-Nam,
Romania, Saudi Arabia, Senegal., Sri Lanka, Sudan, Sultanate of
Oman, Syrian Arab Republic, Thailand, Togo, Trinidad and Tobago,
Tunisia, Uganda., Ukrainian Soviet Socialist Repuhlic, Union of
Soviet Socialist Republics, United Arab Emirates., United Republiec
of Cameroon, United Republic of Tanzania, Venezuela, Yemen,
Yugoslavia, Zaire, Zambia.

Against: Belgium, Canada, Denmark, Federal Republic of Germany,
France, Israel, Italy, Japan, Liechtenstein, Luxembourg, Monaco,
Netherlands, New Zealand. Portugal, Republic of Korea, South
Africa, Spain, Switzerland, United Kingdom of Crecat Britain and
Northern Ireland. United States of America, Uruguay.
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Abstaining: Australia, Austria, Burma, Brazil, Colombia, Chile,
Greece, Guatemala, Holy See, Ireland, Philippines, Sweden, Turkey.

13.
made

14,

At the thirteenth and fourteenth meetings various delegations
statements in explanation of their votes.

The text of the amendment approved was as follows:

Amendment to draft additional Protocol T

Article 1
Amend the title and text of the article to read as follows:
YGENERAIL PRINCIPLES

"1, The present Protocol. which supplements the Geneva
Conventions of 12 August 1949 for the Protection of War
Victims, shall apply in the situations referred to in
article 2 common to these Conventions.

“2. The situations referred to in the preceding paragraph
include armed conflicts in which peoples are fighting
against colonial domination and alien occupation and against
racist régimes in the exercise of their right of self-
determination, as enshrined in the Charter of the United
Nations and the Declaration on Principles of International
Law concerning, Friendly Relations and Co--operation among
States in accordance with the Charter of the United Nations.

“3, The High Contracting-Parties undertake to respect and
to ensure respect for the present Protocol in all circum-

stances.

", In cases not included in the present Protocol or in
other instruments of treaty law, civilians and combatants
remain under the protection and authority of the principles
of international law derived from established custom, from
the principles of humanity and from the dictates of public
conscience.”

Article 2 of draft Protocol I

Sub-paragraphs (a) and (b)

15.

At the seventh meeting the following propesal was submitted

in connexion with the above sub-paragraphs:

Australia, Belgium, United Kingdom of (reat
Britain and Northern Ireland, United .
States of America: CDDH/I/36 and
Corr.1
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16. After a very short debate and in view of the remarks made
by the ICRC legal expert, the sponsors of the above amendment,
which they described as being of a methodological nature, agreed
to its being referred to the Drafting Committee-. The Committee
decided to leave it to the Drafting Committee to take the
amendment into account as it saw fit.

Sub-paragraph (c)

17. The following amendments were submitted:

Australia, Belgium, United Kinpgdom of Great
Britain and Northern Ireland, United

States of America: CDDH/I/36 and
Corr.1
Syrian Arab Republic: CDDH/I/62
Senegal: : CDDH/I/T72

18. After a short debate, it was decided to defer consideration
of sub~paragraph (c) of article 2 until other relevant articles,
in particular article 74 of draft Protocol I, had been dealt with.

Sub-paragraphs (d) and (e)

19. The following amendments were submitted:

Poland: CDDH/I/29

Australia, Belgium, United Kingdom of Great
Britain.and Northern Ir=zland, United
States of America- CDDH/I/36 and
Corr.1

Algeria, Arab Republic of Egypt, Democratic-
Yemen, Jordan, Kuwait, Libyan Arab
Republic, Morocco, Nigeria, Pakistan,
Qatar, Saudi Arabia, Sudan, Sultanate
of Oman, Syrian Arab Republic,; Tunisia,
Uganda, United Arab Emirates: CDDH/I/UL and
Corr.1

Austria, Finland, Sweden, Switzerland, United
Kingdom of Great Britain and Northern
Ireland: CDDH/ 45

Syrian Arab Republic: CDDH/1/62

20. At the seventh meeting, it was decided to defer consideration
of sub-paragraphs (d) and (e) until the Committee came to article 5.
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New Sub-paragraphs (f) and (g¢)

21. The followinpg amendment was submitted.
Brazil: CPDH/I/38
22, At its seventh meetins, the Committee decided not to consider

the above amendment for the addition of two new sub-parasraphs to
article 2. pending a decision on the text of article 1 of draft

Protocol I.
New article 2 bis

23, The following amendment was submitted:
Pakistan: CDDH/I/20

24. At the Committee's eirhth meetine, the sponsor of the
amendment suggested that its consideration be deferred and that

it be studied together with the amendments in documents CDDH/I/28,
CDDH/1/27 and CDDH/I/25 concernine articles 7, 7 bis and 7 ter,
respectively. The Committee decided to adopt that procedure.

Article 3 of draft Protocol I

25. The following amendments were submitted:

Paragraph 1
India: CDDH/I/L6

Algeria. Arab Republic of Egypt, Democratic

Yemen, Iraa, Jordan. Kuwait. Lebanon,

Libyan Arab Republic, Mauritania, Morocco,

Pakistan, Qatar, Saudi Arabia, Sudan,

Sultanate of Oman, Syrian Arab Republic,

Tunisia, United Arab Emirates,

Yugoslavia: CDDH/I/U48 and
Add.l and Corr.l
and Add.l/Corr.l

Paragraph 2
Uruguay - CDDH/T/14

Syrian Arab Republic: _ CDDH/TI/u7

Algeria, Arab Republic of Epypt. Democratic

Yemen, Irag, Jordan, Kuwait, Lebanon,

Libyan Arab Republic, Mauritanias, Morocco,

Pakistan, Qatar, Saudi Arabia, Sudan,

Sultanate of Oman, Syrian Arab Republic,

Tunisia . United Arab Fmirates: CDDH/T/48 and
Add.l and Corr.l
and Add.1l/Corr.1l

United States of America: CDDH/I/ 49
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Paragraph 3

Algeria, Arab
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Republic of Epypt. Democratic

Yemen, Iraqg, Jordan, Xuwait, Lebanon,

Lii yan Arab Republic, *Mauritanisa, Morocco,

Pakistan, Qatar. Saudi Arabia, Sudan,

Sultanate of Oman, Syrian Arab Republic,

Tunisia, United Arab Emirates, Yugoslavia CDDH/I/48 and

United States

Add.1l and Corr.l
and Add.l/Corr.1l

of America: CDDH/I/Ug

New paragraph U

Israel:
India:

Algeria, Arab

CDDH/I/L5
CONK/T/46

Republic of Esynt, Democratic

Yemen,; Iraq, Jordan, Kuwalt Lebanon,

Libyan Arab Republic . Mauritania, IMorccco .

Pakistan, Qatar, Saudi Arabia, Sudan,

Sultanate of Oman, Svrian Arab Republic,

Tunisia, United Arab Fmirates, Yugoslavia CDDH/I/U8 and

Add.l and Corr.l
and Add.l/Corr.1l

26. At its ninth meeting, the Committee approved the Chairman's
suggestion that the delemations which had sponsored the amendments
in documents CDDW/I/45, CDDH/I/46, CDDH/I/UT, CDDH/T/U8 and Add.1l

and Corr.l and Add.

expert should mect
version of article
which had attended
for paragraph 1 of

CDDH/I/6% and Corr.

article %, and the

1/Corr.l, and CDDH/I/UG, and the ICRC legal
informally with a view to producing a revised

3. At the tenth meeting, the delegations

those informal meetings submitted a revised text
article 3, which was rerroduced in document

1. With recard to paracraphs 2 and 3 of

proposced new paragraph 4, the sponsors were unable

to reach an agrecment. After a short debatc, the Committee decided
to postpone the vote on the cholce between the two basic texts
proposed for paragraph 1 of article 3. i.e. the ICRC Araft and the
proposal in document CDDI/I/63 and Corr.l.

Article 4 of draft Protocol I

27. The followin~ amendments were submitted:

Australia:

Norway :

CDDH/I/34

CDDH/I/43
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Byelorussian Soviet Socialist Republic,
Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics: CDDH/I/52

Algeria. Arab Republic of Faypt Democratic
Yemen, Irag, Jordan, Xuwait, Lebanon,
Libyan Arab Republic, Moroccc., @Qatar.
Romania, Sudan, Sultanate of Oman, United
Arab Emirates;: CDDY/I/59 and
Add.l1 and 2

Senegal: ' CDDH/I/T3
28. During the debate, it hecame cvident that many delegations
were not prepared to discuss article 4 until the field of arplication

of the Protocol had been definitely ¢stablished in article 1.

Hew article ! bis

29. The following amendment was submitted:

Romania: CDDH/I/15

30. Following a brief discussion the amendment proposed in
CDDH/I/15 was withdrawn by the sponsor, who reserved the risht to
revert to the provisions suggested in that document - provisions
which, he considered, should be included in draft Protocol I.

Article 5 of draft Protocol I

31. The following amendments were submitted:

Republic of Viet Nam: CDDH/I/9

Romania: CDDH/TI/18
Pakistan: CDDH/I/24
Greece: CDDH/TI/31
Italy: CDDH/I/50
Australism: CDDH/I/51

Byelorussian Soviet Socialist Renublic,
Ukrainian Soviet Socialist Republic, Union
of Soviet Socialist Republics- CDDH/1/52

Brazil CPhDH/1/54

Ranrladesh: CDDH/I/61
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Syrian Arab Republic: : CDDH/I/€2
United States of America: CDDH/I/64
Belgium, Netherlands, United Kingsdom of Great
Britain and Northern Ireland: CDDH/I/67 and
Add.1
India: CDDH/I/68

Byelorussian Soviet Soclalist Republic,
Ukrainian Soviet Socialist Republic,
Union of Soviet Socislist Republics: CDDH/I/T70 and
Corr.1

Algeria, Arab Republic of Egypt. Democratic
Yemen, Iraq, Jordan, Kuwait, Lebanon,
Libyan Arab Republic, Morocco, Qatar
Sudan, Sultanate of Oman, United Arab

Emirates: CDDH/I/T75
Republic of Korea- CDDH/T/76
Spain: . CODYM/TI/TT

Armentina, Austria, Brazil, Holy See. Ireland,
Liberia, Philippines. United Kingdom of
jreat Britain and Jerthern Ireland,; United
Repukzlic of Cameroon CDDH/I/80 and
Add.1

32. At the eleventh wmeceting, t7¢ Committee initiated its
consideration of article 5, which it had decided to study together
with sub-paramranhs (d) and (e) »f article 2. which provide
definitions of the terms Protectine Power and " substitute’.

In the ensuing debatc, which covered only paracraphs 1 and 2 of

the text of article 5 proposed by thoe ICRC, wmanv delegations
expressed their views on the appointment of Protccting Powers and
their substitute and these views can be found in the summary records
of the relevant meetings (CDDH/I/SRs.11l and 12).

IV. OTHER MATTERS
3%. 1In connexion with the question of the protection of journalists
engaged in dangerous missions in areas of armed conflict, which the
Secrcetariat of the Confercnce had referre’ to Committee I, the

following proposal was submitted:

Australia., Lebanon, Morocco: CDDH/I/€0



- 13 - CDDH/48/Rev.1

34, At its ninth meetine., the Committee decided to refer to the
plenary meeting of the Conference the draft resolution contained
in document CDDH/I/60. With respect to that document, the
following amendment was submitted:

Switzerland: CDDH/I/69

35, In connexion with the work of the Committee, the delepmations
of Canada and New Zealand submitted document CDDH/I/78. However,
this document was not pressed to a vete by the co- sponsors since
the text of the proposal became out of date after the Committee's
decision on amendment CDDH/I/71 at the thirteenth meecting.

36. At its sixteenth meeting,, the Committee decided, by 51 votes
to 2%, with 9 abstentions, to include in its report the following:

Recommendation of the Committee

37. The Committec recommends the text of article 1 of draft
Protocol I, as contained in parasraph 14 of the present report,
for adoption by the Conference.

38. At its sixteenth meeting the Committee approved the present
report by 59 votes to none, with 22 abstentions.
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ANNEX

Amendments to articles not yet discussed hy Committee I

Draft Pfotocol I

Article 6

Romania: CDDH/TI/17
Philippines: ' CDDH/I/U0
Brazil: CDDii/1/55
Bangladesh: CDDH/I/66
Republic of Korea: CDDH/I/T6

Article 7
Romania: CDDE/I/16

Pakistan: CDDH/I/28

Algeria, Arab Republic of Egypt, Democratic
Yemen, Iraq, Jordan, Kuwait. Lebanon,
Libyan Arab Republic, Mauritania Morocco,
Pakistan., Qatar, Saudil Arabia, Sudan,
Sultanate of Oman. Syrian Arab Republic,

Tunisia, United Arab Emirates. CDDH/I/U8 and
Yugoslavia: Add:.1l and Corr.l
and Add.l/Corr.1l
Syrian Arab Republic: CDDB/I/€2
Bangladesh: CDDH/I/65

Article 7 bis

Pakistan: CDDH/I/27

Article 7 ter

Pakistan: CDDY/TI/25

Article 70

Syrian Aralb Republic: CDRH/I/TY
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Draft Protocol I (continued)

New article to be inserted after article 70

Philippines:

Bangladesh, Federal Republic of Germany,
Finland, Ghana, Greece, Guatemala,

CDDH/I/19

Hungary, Iran. Iraq, Jordan, Mauritania,

Monaco, Nigeria, Philippines, Polandg,
Romania, Yugoslavia:

Article T4
Philippines:

Article 75 bis

Pakistan:
Article 76

Syrian Arab Republic:
Article 77 \

Republic of Viet-Nam:
Syrian Arab Republic:
Article 79
Philippines:
Article 84
Syriaﬁ Arab Republic:
Article 85
Syrian Arab Republic:
Article 90
Bulgaria, Byelorussian Soviet Socialist
Republic,. Czechoslovakia, German
Democratic Republic, Hunpary, Monpolia,
Poland, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist

Republics:

Syrian Arab Republic:

CDDH/I/39

Add.1 and

CDDH/I/57

CDDH/I/22

CDDH/I/Th

CDDH/I/8
CDDH/I/Th

CDDH/I/57

CDDH/I/T4

CDDH/I/Th

CDDH/I/53

CDDH/I/T4

and
2
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Draft Protocol I (continued) .

Preamble
Philippines: CDDH/I/56

Amendment to the draft code of international crimes and
procedure contained in the report on the study by the XXIInd
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COMMITTEE I

REPORT
I. INTRODUCTION

1. As at the first session in 1974, ¥Mr, 5. Hambro (Norway) was
Chairman of the Committec, while Mr. B.A. Clark (Nigeria) and

Mr. K. Obradovié (Yugoslavia) performed the duties of Vice~Chairmen.
At its seventeenth meeting, on 7 February 1975, Committee I elected
Mr. A. de Icaza (Mexico) ag Rapporteur,’ to replace

Mr. M. Marin-Bosch (Mexico), who was not present at the second
session.

2. Two legal experts of the International Committee of the Red
Cross, Mr., A. Martin and Mrs. D.L. Bujard. attended the meetings
in order to introduce the texts pronosed by the ICRC in connexion
with draft Protocol I and draft Protocol II, respectively.

Mr. J. de Salis and Mr. J.J. Surbeck, jurists of the ICRC, served
as secretaries to the Committee.

3. The Committee held twenty-five meetings, from 7 February to
15 April 1975. The views expressed by the representatives during
the discussions appear in the summary records of those meetings
(CDDH/I/SR. 17 to 41).

I, The Committee adopted the following articles;

Article 2 (d) and (e); articles 3, 4, 5, 6 and 7 of
draft Protocol I

Articles 1, 2, 3, 4 and 5 of draft Protocol II

Articles 70, 70 bis, 71, 72 and 73 of draft Protocol I

Articles 6, 6 bis and 8 of draft Protocol II

Additional article concerning journalists

The Committee also gave preliminary consideration to articles 7,
9 and 10 of draft Protocol II.

IT. CONTINUATION OF THE WORK OF COMMITTEE I

5. At the seventeenth meeting of the Committee on 7 February
1975, the Chairman recalled that, in accordance with the decisions
taken at the first session, the Committee would resume its work at
the precise point where it had left off in 1974 and would consider
the two draft Protocols simultaneously. Part by Part (see document
CDDH/I/201). :

5. The Chairman suggested that the Committee should complete its
consideration of Part I of draft Protocol I and then go on to
Part I of draft Protocol II.



CDDH/219/Rev.1 - 22 -

7. The programme of work of the Committee (CDDH/4/Rev.l) had
originally provided for articles 6 to 1C of draft Protocol II
(Part II) to be considered after the final provisions of the two
draft Protocols had been studizd. It was decided to consider
them immediately after the study of Part I of draft Protocol II.

8. The question whether Committee III should refer articles 63
to 65 and 67 to 69 of draft Protocol I, and article 32 of draft
Protocol ITI to Committee I having remained undecided for a long
time, those articles were finally assigned to Committee I. Since,
however, Committee III had made more rapid progress in its work
than Committee I, several delegations in the latter Committee
urged that the articles in guestion should be sent back to
Committee ITII. As the question was not settled, the Committee
decided to leave those articles aside for the time being.

9. At the suggestion of its Chairman, the Committee set up two
Working Groups. The first, Groun A, was established at the
nineteenth meeting on 11 February 1975 and was at first instructed
to deal only with paragraph 3 of article 5 of draft Protocol I,
Later, the Committee referrecd azll the articles of draft Protocol

I to Group A after they had been considered by the Committee.

Mr. A, de Icaza (Mexico), Rapporteur of Committee I, was Chairman
of Working Group A.

10, At its third meeting, on 17 March 1975, Working Group A seb
up a Sub~Working Group to carry out informal consultations among
delegations, whenever an article created serious difficulties for
the Working Group. lirs. K. Hjertonsson (Sweden) was the Chairman
of this Sub-Working Group.

11. The scvcond Working Group, CGroup B, was se¢t up at the twenty-
second meeting on 14 February 1975, and was instructed to deal with
all the articles of draft Frotocol II as and when they were referred
to it by the Committee, »r. K, Obradovié (Yugoslavia), Vice-
Chairman of Committee I, was Chairman of this second Working Group.

11 bis. Working Groun B set u»n consultative sub-groups to draft
texts for the following articles of draft Protocol II:

Article 1, presided by VMr. K. Keith (New Zealand)

Article 2,presided by Mr. J. de Breucker (Belgium)

Article 6,presided by Mr. M, Hussain (Pakistan)

Article 8,presided by Mr, ¥. Rechetniak (Ukrainian Soviet
Socialist Republic)

Articles 9 and 10,presided by Mr. J. de Breucker (Belgium)
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12. Working Group A held twenty-six meetings, from 11 February to

9 April 1975. During the twenty meetings held from 11 February to
1% March, it considered articles 2 to 7 of draft Protocol I (Part I)
before sending them back to the Committee for adoption (see document
CDDH/IL/235/Rev.1l). During the six meetings, held between 3 and 9
April,-the Working Group considered articles 70 to 73 of draft
Protocol I before sending them back to the Committee for adoption
(see document CDDH/I/285/Rev.l).

1%3. Working Group B held thirty-two meetings, from 19 February to
11 April 1975. During the eighteen meetings held between 19
February and 13 March, this Group considered articles 1 to 5 of
draft Protocol II (Part I) before sending them back to the Committee
for adoption (see document CDDH/I/238/Rev.1l}. During the fourteen
meetings held between 19 March and 11 April, the Working Group
considered articles 6 to 10 of draft Protocol II (Part II) before
sending articles 6, 6 bis and 8 back to the Committee for adoption

{see document CDDH/I/287/Rev.l).

14, With regard to the drafting of the texts adopted, the Committee
took three decisions:

(a) The titles of the articles are not considered to have
been adopted. The Drafting Committee will be responsible

for the titles.

(b) The articles as adopted are equally authentic in the four
languages in which they were adopted. The Drafting
Committee will be responsible for ensuring,without
altering the substance, that the wording is equivalent.

(¢) 1In view of the fact that article 1, paragraph 2 of draft
Protocol I ,extended the field of application of that
Protocol, the question whether the word "parties™ in the
various articles approved should or should not be written
with an initial capital letter was referred to the
Drafting Committee.

IIT. PROPOSALS AND AMENDMENTS

15. At its seventeenth to twenty-first meetings (from 7 to 13
February 1975) the Committee considered articles 2 to 7 of draft
Protocol I prepared by the ICRC, together with relevant proposals

and amendments,
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Artiele 2, subrparagraphs (a) and (b), of draft Protocol T

16. At its seventh meeting on 15 March 1974, the following amend-
ment was submitted in connexion with the above paragraphs:

Australia,'Belgium,_United Kingdom of Great
Britain and Northern Ireland, Urited
States of America: CDDH/I/36

17. 1In the light of its decision at the first session to refer
these paragraphs to the Drafting Committee ,(see the report of
Committee I - CDDH/U48/Rev.l, para. 16), the Committee did not
deal with them at the second session.

Article. 2, sub-paragraph (c) of draft Protocol I

18. The following amendments were submitted:

Australia, Belgium, United Kingdom of Great
Britain and Northern Irelend, United

States of America: CDDHE/1/36
Syrian Arab Republic: CDDH/1I/62
Senegal: ) CDDH/I/72

19. As the Committee decided at the first session to defer
consideration of paragraph (c) of article 2 until article T4 of
draft Protocol I had been dealt with (see the report of Committee I
(CDDH/48/Rev.1l, para. 18)), it has not yet considered that
paragraph.

Article 2, sub-paragraph (d) of draft Protocol I

20. The following amendments were submitted:

Australia, Belgium, United Kingdon of Great
Britain and Northern Ireland. United
States of America: CDDH/I/36

Austria, Finland, Sweden, Switzerland,

United XKingdom of Great Britain and

Northern Ireland: CDDH/ L5/
Syrian Arab Republic: CDDH/I/62

21. At its twenty-first meeting on 13 Pebruary 1975, the Committee
referred sud-paragraph [d) te Worklng Group A.
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At its meeting on 11 March 1975, Working Group A agreed on a

text which it sent back to the Committee. The Committee
considered that text and approved it, unamended, by consensus, at
its twenty-sixth meeting on 13 March 1975.

23-

2L,

25.

Text of sub-paragraph (d) as adopted:

"(d) 'Protecting Power' means a neutral or other State not

a Party to the conflict, which has been desighated by a Party
to the conflict and accepted by the adversary party and has
agreed to carry out the functions assigned to a Protecting
Power under the Conventions and the present Protocol."

Article 2, sub-paragraph (e¢) of draft Protocol I

The following amendments were submitted:

Poland: CDDH/T/29
Australia, Belgium, United Kingdom of Great
Britain and Northern Ireland, United CDDH/I/36 and
States of America: Corr.1

Algeria, Arab Republic of Egypt, Democratic
Yemen, Jordan, Kuwait, Libyan Arab
Republic, Morocco, Nigeria, Pakistan,
Qatar, Saudi Arabia, Sudan, Sultanate of

Oman, Syrian Arsb Republie, Tunisia, CDDH/I/44 and
Uganda, United Arab Emirates: Corr.1l
Syrian Arab Republic: CPDH/I/62

At its twenty-first meeting, on 13 February 1975, the

Committee referred sub-paragraph (g) to Working Group A.

26.

At its meetings held on 28 February and 3 March 1975, Working

Group A agreed on a text which it sent back to the Committee. The
Committee considered that text and adonted it., unamended, by
consensus, at its twenty-sixth meeting on 13 March 1975.

27.

Text of sub-paragraph (e) as adopted:

"(e) 'Substitute' means an organization acting in place of
a Protecting Power in accordance with article 5.7



CDDH/219/Rev.1 - 26 -

Article 3 of draft Protocol I-

28. The following amendments were submitted:

Paragraphs 1, 2 and 3

Algeria, Arab Republic of Egypt, Democratic
Yemen, Iraq, Jordan, Kuwait, Lebanon,
Libyan Arab Republie, Mauritania, Morocco,
Pakistan, Qatar, Saudi Arabia, Sudan,
" Sultanate of Oman, Syrian Arab Republic, CDDH/I/48 and

Tunisia, United Arab Cmirates, Corr.l, and Add.1l,
Yugoslavia: and Add.l/Corr.1
Australia: CDDH/I/213

Paragraph 1

 India: CDDH/I/46

_ Working Group of Committece I: CDDH/I/63
and Corr.1l

Ukrainian Soviet Socialist Republic: CDDH/I/215

Paragraph 2

Uruguay : CDDH/I/1L
Syrian Arab Republic: CDDH/I/u7
United States of America: CDDH/I/U9

Paragraph 3

United States of America:  CDDH/I/U9

New paragraph U

Israel: CDDH/I/45

India: ' CDDH/TI/U6

Algeria, Arab Republic of Egynt, Democratic
Yemen, Irag, Jordan., Kuwait, Lebanon,
Libyan Arab Republic, Mauritania, Morocco,
Pakistan, Qatar, Saudi Arabia, Sudan, .
Sultanate of Oman, Syrian Arab Republic, CDDH/I/48 and
Tunisia, United Arab Emirates, Corr.l and Add.1,
Yugoslavia: and Add.l/Corr.l
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20 At its twenty-first meeting on 13 February 1975, the Committee

[ )

referred article 3 to Working Group A.

30, The Working Group considered article 3 at meetings held on
3 and 4 March, and agreed on a text which it sent back to the
Committee. The latter considered the text and adopted it,
unamended, by consensus, at its twenty-sixth meeting.

31. Text of article 3 as adopted:

"Without prejudice to the provisions which shall be implemented
at all times:

1. The Conventions and the prescent Protocol shall apply from
the beginning of any situation referred to in article 1 of
this Protocol.

2. The apnlication of the Conventions and the present
Protocol shall cease, in the territory of Parties to the
conflict, on the general close of military operations and,
in the case of occupied territories, on the termination of
the occupation, except for those categories of persons who
continue to benefit from the relevant provisions of the
Conventions and this Protocol until their final release,
repatriation or re-establishment.”

Article 4 of draft Protocol I

32. The following amendments were submitted:

Australia: CDDH/I/3U
replaced by: CDDH/I/214
CDDH/I/4L3

Norway :

Byelorussian Soviet Socialist Republic,

Ukrainian Soviet Socialist Republic,

Union of Sovict Socialist Renublics: CDDH/I/52
(The sponsors withdrew this amendment in
favour of CLDH/I/59 and Add.l and 2).

Algeria, Arab Republic of Egynt, Democratic
Yemen, Iraq, Jordan, Kuwait, Lebanon,
Libyan Arab Republic, Morocco, Qatar,

Romania, Sudan, Sultanste of Onan, CDDH/I/59 and
United Arab Emirates, Yugoslavia: Add.1 and 2
CDDH/I/73

Senegal:
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33. At its twenty-first meeting on 13 Februéry 1975, the Committee
referred this article to Working Group A.

34, Working Group A considered article 4 at meetings held on 3

and 10 March. Several delegations expressed a preference for a
text worded on the lines of article 5, paragravh 5 of draft
Protocol I. Since, however, some other delegations expressed

support for joint amendment CDDH/I/5% and Add.1 and 2, the Working
Group was unable to reach an agreement and sent back to the
Committee a text which contained two passgggﬁ in square brackets
as follows: .

"The application of the Conventions and of the present
Protocol, as well as the conclusion of the agreements therein
provided, shall not affect the legal status of the Parties to
the conflict L_gr of any territory, including occupied
territory;7 / Neither the occupation of a territory, nor
the application of the Conventions and the present Protocol
thereto shall affect the legal status of the territory in

question./"

35. At its twenty-sixth meeting on 13 March 1975, the Committee
.voted on the two passages between square brackets in the text
submitted to it by Working Group A, and adopted the second passage
by 46 votes to 11, with 1d abstcntlonss after which article 4 as a

whole was adopted by consensus.
36. Text of article 4 as adonted:

"The application of the Conventions and of the present
Protocol, as well as the conclusion of fthe agreements therein
provided, shall not affect the legal status of the Parties
to the conflict. Heither the occupation of a territory, nor
the application of the Conventions and the present Protocol
thereto shall affect the legal status of the territory in

question.”

Article 5 of draft Protocol I

37. The following amendm@nts relating to article 5 as a whole,
were submitted:

Pakistan: CDDH/I/24
Syrian Arab Republic: | CDDH/I/62
Belgium, Nethcrlands, United Kingdom of - CDDH/I/&T

Great Britain and Northern Ireland: and Add.1

Spain: CDDH/I/TT
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38. In the course of the first session the Committee had heard, at
its eleventh meeting, on 20 March 1974, the views of several
delegations on paragraphs 1 and 2 of article 5. In the course of
the second scssion, the Committee considered the remaining
paragraphs, 3 to 6, at its eighteenth and nineteenth meetings, on
10 and 11 February respectively, before referring the whole article
to Working Group A.

39, Between 13 February and 7 March 1975, Working Group A devoted
sixteen meetings to article 5 before finally reaching agreement
on a compromise text which it returned to tha Committee.

Article 5, paragraph 1, of cdraft Protocol I

Lo, Paragraph 1 as reproduced below did not exist in the ICRC
draft. It was proposed at the meeting of Working Grouvo A held on
5 March; the Working Group accepted it and returned it to the
Committee as part of article 5. The numbering of the paragraphs
of that article as it aprnears in the ICRC draft and as it appears
in the following text and in the article adopted by the Committee
(see below) is therefore different.

41, At its twenty-seventh meeting, on 1l March 1975, the Committee
adopted raragraph 1 without change by 72 votes to 1 with 2
abstentions.

42, Text of paragraph 1 as adoptod:

"1, It is the duty of the Parties to a conflict from the
beginning of that conflict to secure the supervision and
implementation of the Conventions and the present Protocol

by th= application of the system of Proticting Powers,
including inter alia their designation and acceptance, in
accordance with the following parasranhs, Such Powers shall
have the duty of safesuarding the intercsts of the Parties to
the conflict.”

Article 5, naragraph 2, of draft Protocol I

43, The following amendments were submitted:

Romania: CDDH/I/18
India: ' CDDH/I/68
Byelorussian Soviet Socialist Republic,
Ukrainian Soviet Socialist Republic. CDDF/I/70 and
Union of Soviet 3ocialist Republics: Corr.1l

(See also amendments CDDH/I/2U4, CDDH/I/62,
CDDE/I/G7 and Add.1l, CDDE/I/T7T)
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44, Working Group A considered paragraph 2 at its meetings from

19 to 24 February 1975 and finally adopted a text which it returned
to the Committee which considered it and adopted it by consensus,
without change, at its twenty-seventh meeting.

k5. Text of paragraph 2 as adopted:

"2, From the beginning of a situation referred to in
article 1 of the present Protocol, each Party to the conflict
shall without delay designate a Protecting Power for the
purpose of applying the Conventions and the present Protocol
and shall without delay and for the same purpose permit the
activities of a Protecting Power which has been accepted by
it as such after designation by the adverse Party."

Article 5, paragraph 3, of draft Protocol T

46, The following amendments were submitted:
Fomanias CDDH/I/18

Byelorussian Soviet Socialist Republic,
Ukrainian Sovict Socialist Republic, -
Union of Soviet Socialist Republics: CDDH/I/T70

Algeria, Arab Republic of Egypt, Democratic
Yemen, Iraq, Jordan, Kuwait, Lebanon,
Libyan Arab Republic, Morocco, Qata»,
Sudan, Sultanate of Oman, United Arab
Emirates: CDDH/I/T75

(See also amendments CDDH/I/2L, CDDH/I/€2,
CDDH/I/67 and Add.l, CDDH/I/T7T)

47, Working Group A also considered paragraph 3 at its meetings
from 19 to 24 February 197% and finally adopted a text which it
returned to the Committec.

48. The Committee considered it at its twenty-seventh meeting
on 14 March 1975. Two delegations had suggested a different
wording for the last part of the paragraph (sce document
CDDH/I/235/Rev.1).

49, The Spanish delegation maintained its proposal, which was
worded as follows:

"(The International Cormittce of the Red Cross) ... shall
offer its good offices to the Parties to the conflict with a
view to the designation, withiout delay., of Protecting Powers
to which the Parties tc the conflict consent, without
prejudice to the action that might be undertaken by other
impartial humanitarian organizations.”
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50. This proposal was rejected by 20 votes to 13, with 37
abstentions. The Swiss declegation did not press its proposal to
a vote, but expressed the wish that the Drafting Committee should
find a suitable form of words to underline the priority of the

ICRC as regards good offices.

51. A separate vote was requested on the last sentence of paragraph
%33 1t was adopted by 61 votes to none, with 4 abstentions. The
rest of the paragraph was then adopted without change by 65 votes

to none, with 3 abstentions.

52. Text of paragraph % as adopted:

"7, If a Protecting Power has not been designated or accepted
from the beginning of a situation referred to in article 1 of
the present Protocol, the International Committee of the Red
Cross, without prejudice to the right of any other impartial
humanitarian organization to do likewise, shall offer its
good offices to the Parties to the conflict with a view to
the designation without delay of Protecting Powers to which
the Parties to the conflict consent. For that purpose it
may, inter alia, ask each Party toc provide it with a list of
at least five States which that Party considers acceptable to
act as Protecting Power on its behalf in relation to another
Party to the conflict and ask the other Party to provide a
list of at least five States which it would accept to fulfil
this function; these lists shall be communicated to it
within two weeks following the receint of the request; it
shall compare them and seek the agreement of any proposed
State named on both lists.”

Article 5, paragraph L4, of draft Protocol T

53. The following amendments were submitted:

Republic of Viet-¥Nam: ' CDDH/TI/9

Romania; CDDH/I/18
Greece: CDDH/I/31
Italy: CDDH/I/50
Brazil: _ CDDH/I/54
Bangladesh: | CDDH/I/61
United States of Amcrica: CDDH/1/64

replaced by: CDDH/I/205
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Byelorussian Soviet Socialist Republic,:
Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics: CDDH/I/70

Algeria, Arab Republic ol Egypt, Democratic
Yemen, Iraq, Jordan, Kuwait, Lebanon,
Libyan Arab Republic, Morocco, Qatar,
Sudan, Sultanate of Oman, United Arab
Emirates: CDDH/I/75

Republic of Korea: CDDH/I/76

New paragraph 4 bis

United States of America: CDDH/I/205
Norway (article 5 bis): : CDDH/I/83

(See also amendments CDDH/I/24, CDDH/I/62,
CDDH/I/67 and Add.l, and CDDH/I/T7)

54, After lengthy negotiations, the Working Group finally agreed
upon a compromise text for paragraph U4, which it sent to the
Committee.

55. At its twenty-seventh meeting on 14 March 1975, the Committee
considered the text of paragraovh 4 received from the Working Group,
and adopted it by 53 votes to 10, with 8 abstentions.

56. Text of paragraph 4 as adopted:

"L, If, despite the foregoing, there is no Protectiong Power,
the Parties to the conflict shall accept without delay an
offer which may be made by the International Committee of the
Red Cross or by any other organization which offers all
guarantees of impartiality and efficacy, after due consulta-
tions with the sald Parties and taking into account the
result of these consultations, tc act as a substitute. The
functioning of such a substitute is subject to the consent of
the Parties to the conflict; all efforts shall be made by the
Parties to facilitate the operation of a substitute in
fulfilling its tasks under the Conventions and this Protocol.”

57. In the Working Group, the sponsor of amendment CDDH/I/83 and
the co-sponsors of amendment CDDH/I/T75 agreed, in a spirit of
compromise, to combine their proposals in a new paragraph U bis.
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58. Text of paragraph 4 bis:

"If the discharge of all or part of the functions of the
Protecting Power, including the investigation and reporting
of violations, has not been assumed according to the
preceding paragraphs, the United Nations may designate a
body to undertake these functions.”

59. Some delegations expressed agreement with thils text subject
to minor changes. Other delegations, on the other hand, stated
that if the paragraph were approved, it would jeopardize the hard-
won compromise reached on article 5 as a whole. The Working
Group therefore decided to refer paragraph 4 bis to the Committee.

60. At its twenty-seventh meeting on 14 March 1975, after hearing
the views of a large number of delegations on paragraph U bis, the
Committee rejected it by 32 votes to 27, with 16 abstentions.

Article 5, paragraph 5, of draft Protocol I

61. The following amendments were submitted:

Romania: CDDH/I/18

Byelorussian Soviet Socialist Republic,
Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics: CDDH/I/52

Algeria, Arab Republic of Egypt, Democratic
Yemen, Irag, Jordan, Kuwait, Lebanon,
Libyan Arab Republic, Morocco, Qatar,
Sudan, Sultanate of Oman, United Arab
Emirates: CDDH/TI/T75

(See also amendments CDDH/I/24, CDDH/I/62,
CDDY/I/67 and Add.1l, and CDDH/I/77)

62. Working Group A considered paragraph 5 at its meetings on

20 and 25 February and 7 March 1275, and reached agreement on a
text which it referred to the Committee while keeping the opening
phrase of the paragraph, "In accordance with article 4," in square

brackets.

63. At its twenty-seventh meeting on 14 March 1975, the Committee
considéred this text and adopted it by consensus after agreeing
to the removal of the square brackets.
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64, Text of paragraph 5 as adopted:

"5, In accordance with article 4, the designation and
acceptance of Protecting Powers for the vnurpose of applying
the Conventions and the present Protocol shall not affect
the legal status of the Parties to the conflict or of any
territory, including cccupied territory.”

Article 5, paragraph 6 of draft Protocol I

65. The following amendments were submitted:
Romania: CDDH/I/18

India: CDDH/I/68

(See also amendments CDDH/I/24, CDDH/I/62,
CDDH/I/67 and Add.1l, and CDDH/I/TT7)

66. Working Group A considered paragraph & at i1ts meetings held
on 20 and 26 February ané 7 March 10759 and reached agreement on
a text which it returned to the Committee.

67. The Committee .considered the proposed text at its twenty-
seventh meeting on 14 March 1675, and adcpted it by consensus
subject to a clarification proposed by the United Kingdom delegation,
which was referred to the Drafting Committee, replacing the words
"according to the Vienna Convention on Dipiomatic Relations" by

the words "in accordance with conventional or customary rules of
international law relating to diplomatic xelations". (see

document CDDH/I/271, page 3).

68. Text of paragraph 6 as adopted:

"6. The maintenance of diplomatic relations between Parties
to the conflict or the entrusting of the protection of a
party's interests and those of its nationals to a third State
according %o the Vienna Convention on Diplomatic Relations
does not constituto an odstacle to the appointment of
Protecting Powers for the purpose of apnlying the Conventions
and the present kwotOCOTJ

Article 5, paragranh 7 of craft Protocol I

69. The following amendments were submitted:
Romanie: CDDH/I1/18

Australia: CDDH/I/51
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Argentina, Austria, Brazil, Holy See,
Ireland, Liberia, Philippines, United
Kingdom of Great Britain and Northern CLDH/I/80
Ireland, United Republic of Cameroon: and Add.1

(See also amendments CDDH/I/24, CDDH/I/62,
CDDH/I/67 and Add.1l, and CDDH/I/77)

70. Working Group A also considered paragraph 7 during its
meetings on 20 and 26 February and 7 March 1975 and reached
agreement on a text which it referred to the Committee. The
Committee considered it at its twenty-seventh meeting on 14 March
1975, and adopted it without cnange or discussion by consensus.

71. Text of paragraph 7 as adopted:

"Whenever hereafter in the present Protocol mention is
made of a Protecting Power, such mention also includes any
substitute.”

72. After the adoption of this paragrapl, article 5 as & whole
was adopted by consensus at the zame meeting.

73. The ICRC made a declaration at the twenty-seventh meeting
regarding the role it would be prepared to assume 1in the context
of this article. At the twenty-eighth meeting of the Committee,
on 17 March 1975, a number of delegations exnlained their vote or
article 5 as a whole.

Article 6 of draft Protorol I

74. The following amendments were submitted:

Romania: CDDH/X/17
Bangladesh: : CDDH/I1/66
Paragraph 2

Republic of Korea: CDDH/I/T6
(See also amendments CDDH/T/17 and CDDH/I/66)
Paragraph 4

Brazil: CDDH/I/55
German Democratic Republic: ‘ CDDH/TI/84

(See also amendments CDLH/I/17 and CDDH/I/66)
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New paragraph %

Philippines CDDH/I/40

75. At its nineteenth meeting on 11 February 1975, the Committee
heard statements by a number of delegations concerning article 6,
which was then referred to Working Group 4.

76. Working Group A considered article 6 at its meetings on 10
and 11 March 1975. It quickly reached agreement on paragraphs 1,
2 and 4, and accepted paragraph 3 subject to a drafting change in
the Russian version, to include the words "if they deem it
necessary"” at the end of the paragraph. The article was then
returned to the Committee.

77. At its twenty-sixth meeting on 13 March 1975, the Committee
considered the wording of article 6 and adopted each paragraph
separately. Paragraphs 1, 2 and I were adopted by consensus
while paragraph 3, as drafted by the Werking Group, was adopted
by 67 votes to 1, with 4 abstentions. This was followed 2t the
same meeting by explanations of vote.

78, Text of article 6 as adonted:

1. In peacetime the High Contracting Parties shall endeavour
with the assistance of the National Red Cross (Red Crescent,
Red Lion and Sun) Societies, to train qualified personnel to
facilitate the application of the Conventions and of the
present Protocol, and in particular the activities of the
Protecting Power.

2. The recruitment and t aining of such personnel lies within
the national competence.

3. The International Committee of the Red Cross will hold at
the disposal of the High Contracting Parties the lists of
persons so trained which the Yigh Contracting Parties may have
established and may have transmitted to it for that purpose.

I, The conditions governing the employment c¢f such personnel
outside the national territory shall, in each case, form the
subject of special agreements between the parties concerned.”

Article 7 of draft Protocol I

79. The following amendments were submitted:
Romania: CTDDH/1/16

Pakistan: CDDH/I/28
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Algeria, Arab Republic of Egypt, Democratic
Yemen, Iraq, Jordan, Kuwait, Lebanon,
Libyan Arab Republic, Mauritania, Morocco,
Pakistan, Qatar, Saudi Arabia, Sudan,
Sultanate of Oman, Syrian Arab Republic, CDDH/I/48 and

Tunisia, United Arab Emirates, Corr.l and Add.1

Yugoslavia: and Add.l/Corr.1l
Syrian Arab Republic: CDDH/I/62
Bangladesh: CDDH/1/65

United Kingdom of Great Britain and
Northern Ireland: CDDH/I/210

80. At its twentieth meeting on 12 February 1975, the Committee
briefly considered article 7 before referring it to Working Group

A,

81. Working Group A considered article 7 at its meeting on 11
March 1975 but failed to reach agreement, some delegations
supporting amendment CDDH/I/210, and a large number of other
delegations supporting amendment CDDH/I/LS.

82. The Working Grouon thercupon referred the following text to
the Committee:

"The depositary of the present Protocol shall convene a
meeting of all the High Contracting Parties at the request of
one or more of the said Parties and upon the approval of
/_two-thirds 7 / a majority / of the said Parties, to consider
/ genzral / problems conc:rning the anplication / of the
Conventions and / of the present Protocol.”

83. At its twenty-cighth meeting on 17 March 1975, the Committee
voted on each of the phrases in square brackets in turn.

84, The words "a majority" were adopted by 35 votes to 29, with

8 abstentions. The word "general® was adopted by 42 votes to 24,
with 6 abstentions. The words "of the Conventions and"™ were
adopted by 62 votes to none, with 10 abstentions.

84 bis. The amendment to article 7 submitted by Pakistan under
symbol CDDH/I/28 was not considered as a whole, Paragraph 1 was
withdrawn by the sponsor in favour of the text of Working Group A.
Consideration of paragraphs 2, 3 and 4 was deferred until draft
article 79 bis came up for study.
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84 ter. Amendments CDDH/I/27 and CDDH/I/25 submitted by Pakistan
proposing articles numbered 7 bis and 7 ter were not discussed,

at the request of their sponsor; consideration was deferred until
draft article 79 bis came up for study (see documents CDDH/I/241

and CDDH/I/267).

85. TFollowing this series of votes, article 7, as a whole, as
amended, was adopted by the Committee by consensus at the twenty-

eighth meeting.
86. Text of article 7 as adopted:

"The depositary of the present Protocol shall convene a
meeting of the High Contracting Parties at the request of on=
or more of the said Parties and upon the approval of a
majority of the said Parties to consider general problems
concerning the application of the Conventions and of the
present Protocol."

Article 1 of draft Protocol II

87. The following amendments were submitted:

Proposed new article

Canada: CDDH/I/37

Article 1

Pakistan: CDDH/I/26
Brazil: CDDH/I/79
Philippines: CDDH/I/216
Norway : ODDH/I/218
Australia: CDDH/I/219
Philippines: CDDH/I/231

Paragraph 1

Romania: CDDH/I/30
Indonesia: CDDH/I/32

Spain: CDDH/I/33
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German Democratic Republic: CDDH/1/88
Republic of Viet-Nam: CDDH/I/T
replaced by: CDDH/I/91

Ukrainian Soviet Socialist Republic: CDDH/I/217

Lebanon: CDDH/I/222
(see also amendments CDDH/I/26
and CDDH/I/79)

Paragraph 3
Romania: CDDH/I/30

German Democratic Republic: CDDH/I/90
(see also amendments CDDH/I/26
and CDDH/I/79)

88. At its twenty-second, twenty-third and twenty-fourth meetings
on 14, 17 and 18 February 1975, respectively, the Committee heard
statements by several delegations on article 1 of draft Protocol
II. At its twenty-fourth meeting, it decided, on the Chairman's
proposal, to refer article 1, together with the whole of Part I

of draft Protocol II, to Working Group B.

89. Working Group B spent the greater part of fifteen meetings
discussing article 1. At its fourth meeting, it set up a Sub-
Working Group, under the chairmanship of Mr. K. Keith (New Zealand),
to carry out informal consultations among delegations with a view
to agreeing a text for article 1. ’

90. The Sub=-Working Group met six times and submitted the result
of its work to Working Group B at its meeting on 12 March. After
considering the substance, the Working Group decided by consensus
to approve the text submitted to it by the Sub-Group. Canada's
proposal (CDDH/I/37) tc insert a new article before article 1 was
not discussed in the Working Group.

91. At its -twenty-ninth meeting on 17 March 1975, the Committee
adopted article 1, by consensus, without discussion, and then
heard the explanations of vote by a number of delegations.

91 bis. The Committee decided. to insert the following explanatory
note in the report:
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93.
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"In this Protocol, so far as the armed forces of a High
Contracting Party are concerned, the expression 'armed forces'
means all the armed forces - including those which under some
national systems might not be called regular forces -
constituted in accordance with national legislation under
some national systems; according to the views stated by a
number of delegations, the expression would not include
other governmental. agencies the members of which may be
armed; examples of such agencies are the police, customs
and other similar organizations.”

Text of article 1 as adopted:

"l. The present Protocol, which develops and supplements
Article 3 common to the Geneva Conventions of 12 August 1949
without modifying its existing conditions of application,
shall apply to all armed conflicts which are not covered by
article 1 of Protocol I and which take place in the territory
of a High Contracting Party between its armed forces and
dissident armed forces or other organized armed groups which,
under responsible command, erercise such control over a part
of its territory as to enable them to carry out sustained and
concerted military operations and to implement the present

Protocol.

2. The present Protocol shall not apply to situations cof
internal disturbances and tensions, such as riots, isclated
and sporadic acts of violence and other acts of a similar
nature, as not being armed conflicts.”

Article 2 of draft Protocol II

The following amendments were submitted:

Canada: CDPH/I/ 3T
replaced by: CDDH/I/220
Philippines: CDDH/I/216

Paragraph 1

Romania: CDDH/1/21
Paragraph 2
Romania: CDDH/I/?

New article 2

Brazil: CDDH/TI/T9
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94, At its twenty~second, twenty-third and twenty-fourth meetings,
on 14, 17 and 18 February 1975, the Committee heard statements by

a number of delegations on article 2 of draft Protocol II. At its
twenty~fourth meeting, it decided to refcr the article, with the
whole of Part I, to Working Group E.

95, Working Group B devoted four meetings to a discussion of
article 2. At its meeting on 3 March,., it set up 2 Sub~Working
Group, under the chairmanship of Mr. J. de Breucker (Belgium), to
draft the text of article 2.

96. After three meetings, the Sub-Oroup submitted a text to
Working Group B which adopted it by consensus at its meeting on
13 March. The Working Group agreed, however, to keep the words
"the protection of articles 8 and 10" in -square brackets until
those articles had been adopted by Committee I.

97. At its twenty-ninth meeting, the Committee adonted article 2
of draft Protocol IT by consensus. There was no discussion, and
only two explanations of vote,

98. Text of article 2 as adopted:

"1, The present Protocol shall be applied without any adverse
distinction founded on race, colour, sex, language, religion
or belief, political or other opinion, national or social
origin, wealth, birth or other status, or on any other similar
criteria (hereinafter referred to as 'adverse distinction?)

to all persons affected by an armed conflict as defined in
article 1.

2. 2t the end of the armed conflict, all the persons whocse
liberty has been rzstricted for reasons relating to such
conflict, as well as those whose liberty is restricted after
the conflict for the same reasons, shall enjoy / the protection
of articles 8 and 10 / until the end of such restriction of
liberty." -

Article 3 of draft Protocol II

99. The following amendments were submitted:
Philippines: CDDE/I/223

Argentina: ' CDDH/I/232

New articlce 3

Brazil: CDDH/I/T79



CDDH/219/Rev.1 - 42 -

100. A number of delegations spocke on article 3 at the twenty-
third and twenty=-fourth meetings of the Committee. At its
twenty-fourth meeting, the Committee referred article 3 to Working
Group B, with the whole of Part I of draft Protocol II.

101. At its meetings on 3 and 12 March, Working Group B agreed
to adopt the draft article proposed by ICRC, subject to the
deletion of the final phrase.

102. At its twenty-ninth meeting, on 17 March 1975, the Committee
adopted by consensus the text of article 3 which Working Group B
had referred to it. There was neither discussion nor any
explanation of vote.

103. Text of article 3 as adopted:

"The application of the provisions of the present
Protocol, or of all or part of the provisions of the Geneva
Conventions of August 12, 1949, and of the Additional
Protocol relating to the protection of victims of inter-
national armed conflicts brought into force in accordance
with Article 35 or by the conclusion of any agreement
provided for in the Geneva Conventions and their additional
Protocols shall not affect the legal status of the parties
to the conflict.®

The attention of the Drafting Committee is drawn to the slight
differences between the texts of the various languages.

Article U4 of draft Protocol II

104, The following amendment: were submitted:
Romania: CDDH/I/2%
Irag, Nigeria, Venezucla:  CDDH/I/239

New paragraph 3

India: CDDH/I/240

105. At its twenty-fourth meeting, on 18 February 1975, the
Committee heard statements by some delegations on article U before
referring it, with the whole of Part I of draft Protocol II, to
Working Group B.

106. At its meetings on 4 and 5 March 1975, Working Group B agreed
on a text which it adopted by consensus before referring it back to
the Committee. It should be mentioned, however, that it adopted
only the English version of article 4 and left it to the Drafting

Committee to prepare the other languase versions,
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107. At its twenty-ninth and thirtieth meetings, on 17 and 18

March 1975, the Committee considered the text of article 4 referred
back to it by Working Group B. Two delegations (Nigeria and India)
then informed the Committee of their intention ecach to submit a new
amendment to article 4. They were requested by the Chairman kindly
to do so in writing at the following meeting.

108. At its thirtieth meeting, the Committee heard the views of
several delegations on the twe amendments submitted. Mexico
proposed that article 4 be referred to Working Group B, but the
proposal was rejected by 23 votes to 9, with 31 abstentions. The
Chailrman then put to the vote the amendment which had been
submitted by Nigeria and subseguently co-sponsored by Irag and
Venezuela. The Nigerian amendment (to delcte the words "by other
States™, at the beginning of paragraph 2) was adopted by 50 votes
to none, with 16 abstentions.

109. Passing then to the other amendment, the Chairman and the
representative of India had an exchange of views on procedure,
whereupon India agreed not to press its amendment to the vote but
reserved the right to take it up later.

110. Still at its thirtieth meeting, the Committee finally adopted
article 4 by consensus as submitted by Working Group B, that is to
say in its English version, the task of prevaring the other
language versions being entrusted to the Drafting Committee.

111. Text of article L as adopted:

"1, Wothing in fthe present Protocol shall be invoked for the
purpose of affecting the sovereignty of a State or the
responsibility of the gevernment, by all legitimate means,

to maintain or re-cstablish law and order in the State or to
defend the national unity and territorial integrity of the
State. '

2. DMNothing in the present Protoccl shall be invoked as a
justification for intervening, directly or indirectly for any
reason whatever, in the armed conflict or in the internal or
external affairs of the High Contracting Party in the
territory of which that confliet occurs.’

Article 5 of draft Protocol IIT

112. The following amendment was submitted:

Australia: CDDH/T/35

113. At its twenty-fourth mceting, on 15 February 1975, the Committee
very briefly considered article 5 before referring it to Working

Group P with the whole of Part I of draft Protocol IT.
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114, At its meeting on 6 March 1975, Working Group B approved
draft article 5 as proposed by ICRC, subject to drafting changes
in the English version. It then referred it back to the Committee.

115. At its thirtieth meeting, on 18 March 1975, the Committee
adopted by consensus the text submitted to it by Working Group B.

116/ Text of article 5 ss adonted:

"The rights ané duties which derive from the present
Protocol apply equally to all the Parties to the conflict.”

Article 70 of draft Protocol I

117. The following amendments were submitted:
Democratic Republic of Viet-Mam: CDDH/I/281

New article to be inserted before article 70

Syrian Arab Republic: CDDH/I/T4

New article to be inserted after article 70

Philippines: CDDH/I/19

Poland: CDDH/ITI/103

Bangladesh, Federal Republic of Germany,
Finland, Ghana, Greece, Guatemala,
Hungary, Iran, Irag, Jordan, Mauritania,
Monaco, Nigeria, Philinpines, Polan?, CDDH/I/39 and
Romania, Yugoslavia: Add.l and 2

New article 70 bis

Australia, Bangladesh, Canada,
Czechoslovakia, Denmark, Federal
Republic of Germany, Finland, German
Democratic Republic, Ghana, Greece,
Guatemala, Hungary., Iran, Iraq, Jordan,
Lebanon, Libyan Arab Repuhlic,
Liechtenstein, Mauritania, Monaco,
Netherlands, Philippnines, Polang,
Saudi Arabia, Spain, Sudan., Sweden,
Switzerland, Union of Soviet Sccialist  CDDH/I/263
Republics, Yugoslavia: and Add.1l

(This replaces amendment CDDH/I/39 and Add.l and 2
referred to above)
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118. At its thirty-seventh meeting on 2 April 1975, the Committee
briefly considered article 70 of draft Protocol I before referring
it, at the end of the meeting, to Working Group A together with
articles 70 to 73 of draft Protocol I.

119. At its meeting on 4 April 1975, Working CGroup A considered
article 70 and agreed on a text which it then returned to the

‘Committee. :

120. At its thirty~eighth mceting on 9 April 1975, the Committee
considered and adopted by consensus the text of article 70 received
from Working Group A; it decided, however, to retain in square
brackets the words "and the Parties to the conflict™ since it could
net be adopted until article 84 of draft Protocol I and the amend-
ments relating thereto had been considered.

121. Text of article 70 as adonted:

"l. The High Contracting Parties / and the Parties to the
conflict / shall without delay take all necessary measures
for the execution of the obligations incumbent upon them
under the Conventicns and the present Protocol.

2. The High Contracting Parties / and the Parties to the
conflict / shall give orders and instructions to ensure
ocbservance of the Conventions and the present Protocol and
shall supervise their execution.”

122. Also at its thirty-seventh meeting on 2 April 1975, the
sponsors introduced amendment CDDH/T/2(63 and Add.1l, proposing
that a new article 70 bis should be inserted in draft Protocol I.
After discussing this draft article, the Committeec referred it to

the Working Group.

123, At its meetings on 3 and £ April, Working Group A discussed
the draft article at length before agreeing on a final text which
it then sent back to the Committee.

124, At its thirty-cighth meeting, the Committee considered and
subsequently adopted by consensus the uext of article 70 bis
received from Working Group A.

125. Text of article 70 bis as adopted:

"l. The Parties to the conflict shall grant to the Inter-
national Committec of the Red Cross all facilities within
their power so as to enable it to carry out the humanitarian
role assigned to it by the Conventions and the present
Protocol in order to ensure protection and assistance to the
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victims of conflicts; the International Committee of the

Red Cross may also carry out any other humanitarian activities
in favour of these victims, subject to the consent of the
Parties to the conflict concerned.

2. The Parties to the conflict shall grant to their
respective Red Cross (Red Crescent, Red Lion and Sun)
organizations the facilities necessary for them to carry
out their humanitarian activities in favour of the victims

" of the conflict, in accordance with the provisions of the

1126.

127.
heard
which

128,

Conventions and the present Protocol and the fundamental
Principles of the Red Cross as formulated by Int2rnational
Conferences of the Red Cross.

3. The High Contracting Parties and the Parties to the
conflict shall facilitate in every possible way the assist-
ance which Red Cross (Red Crescent, Red Lion and Sun)
organizations and the League of Red Cross Societies will
extend to the victims of conflicts in accordance with the
provisions of the Conventions and the present Protocol and
with the fundamental Principles of the Red Cross as form-
ulated by the International Conferences of the Red Cross.

4, The High Contracting Parties and the Parties to the
conflict will make as far as possible similar facilities as
those mentioned in paragraph 2 and paragraph 3 available

to the other humanitarian organizations referred to in the
Conventions and the present Protocol wvhich are duly authorized
by the respective Parties to the conflict and are performing
their humanitarian activities in accordance with the
provisions of the Conventions and the present Protocol."

Article 71 of draft Protocel I

The following amendments were submitted:

Brazil: CDDH/I/265
Democratic Republic of Viet-Nam: CDDH/TI/282

At its thirty-seventh meeting on 2 April 1975, the Committee
statements by a number of delegations concerning article 71,

it then referred to Working Group A.

At its meetings on 4, 5 and 7 April, Working Group A

discussed the article at length and finally reached agreement on a
generally acceptable text, which it then referred to the Committee.
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129. At its thirty-eighth meeting, on 9 April 197%, the Committee
considered, and subsequently adopted by consensus, the text of
article 71 referred to it by Working Group A.

130. Text of article 71 as adopted:

"The High Contracting Parties at all times and the
parties to the conflict in time of armed conflict shall
ensure that legal advisers shall be available as necessary

" to advise military commanders at the appropriate level on
the apvlication of the Conventions and the present Protccol
and on the appropriate instruction to be given to the armed
forces on this subject."

Article 72 of draft Prctocol I

131. The following amendment. was submitted:

Bulgaria, Byelcorussian Soviet Socialist
Republic, Czechoslovakia, German
Democratic Republic, Mongolia, Poland,
Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics: CDDH/I/283

132. At its thirty-seventh meeting, the Committee heard state-
ments by a number of delegations on article 72, which it then
referred to Working Croup A.

133. At its meeting on 7 April 1975, the Working Group finally

agreed on a text for paragraphs 1 and 2 of article T72. Paragraph
3, however, caused some controversy and many delegations asked
for its deletion. Since other delegations objected to this, the

Working Group thought it best to place the wording of this
paragraph in square brackets and return it to the Committee so
that it could take a vote on it.

134, At its thirty-eighth meeting the Committee considered the
proposals submitted to it by Working Group A. It adopted the
first two paragraphs of article 72 by consensus. Paragraph 3
was adopted by 22 votes to 17, with 19 abstentions. At the
request of one delegation, article 72 as a whole was then put to
the vote and adopted by 49 votes to none, with 10 abstentions.
Several delegations then explained their vote. The USSR
delegation reserved the right to come back to paragraph 3 of
article 72 in nlenary Conference.
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135. Text of article 72 as adopted:

"1, The High Contracting Parties undertake, in time of peace
as in time of armed conflict, to disseminate the Conventions
and the present Protocol as widely as possible in their
respective countries and, in particular, to include the study
thereof in their programmes of military instruction and to
encourage the study thereof by the civilian population, so
that those instruments may become known to the armed forces
and to the civilian population.

2. Any military or civilian authorities who, in time of
armed conflict, assume responsibilities in respect of the
application of the Conventions and the present Protocol must
be fully acqguainted with the text thereof,.

3. The High Contracting Parties shall report to the
depositary of the Conventions and tc the International
Committee of the Red Cross at intervals of four years on
the measures they have taken in accordance with their
obligations under this article."

Article 73 of draft Protocol I

136. No amendment to article 73 was submitted.

137. At its thirty-seventh meeting on 2 April 1975, the Committee
very briefly considered article 73 before referring it to Working
Group A.

138. At its meeting on 7 April, Working Group A was soon able to
adopt a text which it sent to the Committee.

139. At its thirty-eighth meeting, on 9 April 1975, the Committee
- adopted the text of article 73, submitted to it by Working Group A,
by consensus and without discussion.

140. Text of article 73 as adopted:

"The High Contracting Parties shall communicate to one
another, as soon as possible, through the depositary of the
Conventions and, in case of need, through the Protecting
Powers, their official translations of the present Protocol,
as well as the laws and regulations which they may adopt
to ensure the application thereof.¥
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Article 6 of draft Protocol II

141. The followine amendments were submitted:

Canada: CDDH/I/37

Paragraph 2

Poland: CDDH/I/92

Finland: CDDH/I/93

Paragraph 3

Belgium: CDDH/I/244

142, At its thirty-second meeting, on 19 March 1975, the Committee
heard statements on article & by a larse number of delegations.
It subsequently referred the article to Working Group B.

143, At its meeting on 24 March 1975, Working Group B set up a
Sub-Working Group, with Mr. M. Hussain (Pakistan) in the Chair.
The Sub-Working Group was asked to work out a text for article 6.
The Sub=Group succeeded in agreeing on a text which it sent back
to Working Group B.

144, At its meetings of 7 and 8 Apnril 1975, Working Group B
resumed consideration of this text and adorted it by consensus
before sending it back to the Committee.

145. At its thirty-ninth meeting, on 11 April 1975, the Committee

considered article 5, It first adopted paragraph 1 by consensus.

146. The Committee then voted on the last phrase, prlaced in square
brackets, in paragraph 2 (a), i.e., the words (proposed in English)
"or any form of bodily harm®. Those words were rejected by 7
votes to 2, with 42 abstentions.

147, The Committee voted next on the first phrase placed between
square braclets in paragraph 2 (a), i.e., the words "or any form of
corporal punishment", Those words were adopted by 46 votes to 2,
with 11 abstentions. Paragraph 2 (g) as a whole was then adopted

by consensus.
148. Paragraph 2 (b) was adoonted by consensus.
149. Paragraph 2 (c) was adopted by consensus, after the words

"in the form of acts of violence committed against those persons”
had been deleted by a vote of 26 votes to 17 with 19 abstentions.
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150.

Paragraphs 2 (d), (e), (f) and (g) were adopted by consensus,

it being understood that the word "pillage" in paragraph 2 (f)
would be translated into Russian by the word "grabiocge™ and that
in paragraph 2 (g) the word "threat" had been nlaced in the plural
and had become "threats" in all lanpuages.

151.

152,

Text of article 6 as adopted by consensus:

"1, All persons who do not take a direct part or who have
ceased to take part in hostilities, whether or not their
liberty has been restricted, are entitled to respect for
their person, their honour and their religious convictions
and practices. They shall in all circumstances be treated
humanely . without adverse distinction.

2. Without prejudice to the generality of the foregoing,
the following acts against the persons referred to in
paragraph 1 are and shall remain prohibited at any time and
in any place whatsocever:

(a) violence to the 1life, health and physical or mental
well~being of persons, in particular murder, and cruel
treatment such as torture and mutilation or any form of
corporal punishment;

(b) taking of hostages;
(c) acts of terrorism;
(d) outrages upon personal dipnity, in particular humiliating

and degrading treatment, enforced prostitution and ~ny
form of indecent assault;:

(e) slavery and the slave trade in all their forms;

(£) pillage;
(g) threats to commit any of the foregoing acts.

L—B, Measures of reprisals against the persons referred to
in paragraph 1 are prohibited /".

Paragraph 3 of the article adopted is in square brackets

because the Committee decided, at the suggestion of the Working
Group, to posipone consideration of the question until the third
session of the Conference (see also paragraphs 179 and 180 below
re-ating to the question of orohibiting reprisals).
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153. After a lengthy discussion on naragranh 3 of article 6,
Working Group B decided to remove it from the article and make it
a separate article 6 bis to be inscrted after article 5. It then
sent the paragraph back to the Committee.

154. At its thirty-ninth meeting, on 11 April 1975, the Committee
considered the proposed ncw article 6 bis and adopted it by
consensus, subject to delection of the word "all",

155. Text of article £ bis as adonted:
“In addition to thc protection conferred by article 6,
women and children shall be the object of special respect

and shall be protected against rape, enforced nrostitution,
and any form of indecent assault.”

Article 7 of draft Protocol II

156. The following amendments were submitted:

Canada: CDDE/I/37

United States of America: CDDH/I1/257

157. At its thirty-second meeting, on 19 March 1972, the Committee
briefly considered article 7 before referring it to Working Group R.

158. At its meeting on 21 March 1975, Working Group B decided to
postpeone consideration of paragraph 1 of article 7 until Committee
ITI had taken a decisicon on the corrcsnonding »nrovision of draft
Protocol I, i.e. article 38 (1) (Safezuard of an enemy hors de
combat ani giving guarter). As to article 7, paragraph 2. the
Working Group decided to transfer it to article 8 (Persons whose
liberty has been restricted), where it would constitute a new
paragraph 5. ‘

Brticle 8 of draft Protocol II

159. The following amendments were submitted:

Canada: : CDDH/TI/37
Finland: CDDH/I/94
Federal Republic of Germany: CDDH/I/236

Belgium: CDDH/I/26U4
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Paragraph 3

Holy See: CDDH/I/247

Paragraph 5

Republic of Viet~Nam: CDDH/I/6
Byelorussian Soviet Socialist Republic,

Ukrainian Soviet Socialist Republic,

Union of Soviet Socialist Republics: CDDH/I/245

New article 8 bis

Canada: CDDH/I/250

160, At its thirty-second and thirty-third meetings, on 19 and 20
March 1975, respectively, the Committee had a long discussion on
article 8 before referring it to Working Group R.

161. At its meeting on 26 March 1975, Working Group B set up a
Sub~Working Group on article 8 under the chairmanship of
Mr. N. Rechetniak (Ukrainian Soviet Socialist Republic).

162. At its meetings between 2 and 10 April 1975, the Sub-Group
debated at length the various paragraphs of article 8. Though it
reached agreement on a large part of the text of article 8 it had

to send certain phrases back to the Committee in brackets. To gain
time, the Sub-Group sent the results of its work back to the
Committee directly, instead of to Working Group B. Its proceedings
were, however, validated by Working Group B when the latter approved
its own report (CDDH/I/287/Rev.l) to the Committee, at its meeting
on 11 April 1975.

163. At its thirty-~nint* meeting, on 11 April 1975, the Committee
in turn considered draft article 8 returned by the Sub-Group. It
proceeded to vote on each of the phrases in brackets.

164, Paragraphs 1 (a) and 1 (b) were adopted by consensus.

165. In paragraph 1 (c), the words "they shall be allowed to
receive individual cr collective relief" were adopted by 28 votes
to 23, with 7 abstentions.

166. 1In paragraph 1 (d4), the words "and, if requested and
appropriate, receive spiritual assistance from persons, such as
chaplains, performing religious functions” were adopted by
consensus, on the understanding, nowever, that the French version
of the text would be reconsidered by the Drafting Committee with a
view to its being replaced by a wording more accurately reflecting
the language in which the pronosal was made.
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169.
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Paragraph 1 (g) was adopted by consensus.
Paragraph 1 as a whole was then adopted by consensus.
Paragraphs 2 (a), (b), (c) and (d) were adopted by consensus.

In paragraph 2 (e), the words "they shall be allowed to

yreceive individual or collective relief" were automatically
rejected on being adopted in paragraph 1 (c).

171. Paragraphs 3 and U werc adopted by consensus.
172. On reaching paragraph 5, the Committee voted on a proposal
for its deletion. The proposal was rejected by 34 votes to 4,

with 21 abstentions.

173.

The second of the alternative versions proposed in the report

of Working Group B (CDDH/I/287) was then put to the vote and

r

adopted by U2 votes to 11, with & abstentions. The first of the
alternative versions proposed was consequently rejected.

174,
whole,

175.

Finally, the Committee adopted by consensus article 8 as a
as thus amended.

Text of article 8 as adorted:

"1, 1In addition to the provisions of article 6, the Parties
to the conflict shall respect at least the following
provisions with respect to persons deprived of their liberty
for reasons related to the armed conflict, whether they are

interned or detained:

(a) the wounded and the sick shall be treated in accordance
with articles 12 and 12 bis;:

(b) the persons referred to in paragraph 1 shall, to the
same extent as the local civilian vpopulation, be preovided
with food and drinking water and be afforded safeguards as
regards health and hygience and protection against the rigours
of the climate and dangers of the armed conflict;

(c) they shall be allowed to receive individual or
collective relief;

(d) they shall be allowed to practise their religion and,

if requested and appropriate, to receive spiritual assistance
from persons, such as chaplains, performing religious
functions;g
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(e) they shall, if subjected to work, ‘have the benefit of
working condltlons and safeguards 51m11ar to those enjoved
by the local civilian population.

2. The Partics to the conflict shall also, within the limits
of their capabilities, respect the following provisions with
respect to the persons referred to in paragraph 1 above:

(a) except when men and women of a family are accommodated
together, women shall be held in quarters separated from
those of men and shall be under the immediate supervision
of women;

(b) they shall be allowed to send and receive letters and
cards., The parties to the conflict may limit their number
if they deem it necessary;

(c) places of internment and detention shall not be located
close to the combat zone. The perscns referred to in the
opening paragraph of paragraph 1 above shall be evacuated
when the places where they are interned cr detained become
particularly exposed to danger arising out of the armed
conflict, if their cevacuation can be carried out in
adequate conditions of safety;

(d) they shall have the benefit of medical examinations.

3. Persons who are not covered by the opening paragravh of
paragraph 1 above but whose liberty has been restricted in
any way whatsoever for rcasons re ating to the armed
conflict shall be treated humanely in accordance with
article & and with sub-naragraphs 1 (ad), 1 (c), 1 (d), 2 (k)
and 5 of the present article. - B - -

4, The Parties tc the conflict shall endecavour to facilitate
visits to the persons referrcd to in the opening paragraph of
paragraph 1 and in npsragraph 3 by representatives of an
impartial humaniterian organization.

5. Should a Party to the conflict decide toc release persons
whose liberty is restricted for reasons relating to the
armed conflict, it must take the necessary measures to
ensure their safety.”

175 bis. The ﬂttgntion of the Drafting Committee is drawn to the
form of words "in the opening paragraph of paravraph 1" which was
not felt to be satisfactory.



176.
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Articles 9 and 10 of draft Protocol II

The following amendments were submitted:

Article 9

Canada: CDDH/I/37
replaced by: CDDH/I/250
Poland: CDDH/I/95
Brazil: CDDH/I/248
Belgium, Netherlands, New Zealand: CDDH/I/262

Paragraph 2

German Democratic Reﬁublic: CDDH/I/89
Paragraph 3

United States of America: CDDH/I/258

Article 10

India: CDDH/I/249
Nigeria: CDDH/X/252
Canada: CDDH/I/259
Sweden: CDDH/I/261
Belgium, Netherlands, New Zealand: CDDH/I/262

Paragraph 4

Poland: CDDH/I/96
Brazil: CDDH/I/248
Paragraph 6

Italy: . CDDH/I/251

New Paragraph 7

Bulgaria, Byelorussian Soviet Socialist
Republic, Cuba, Czechoslovakia,
German Democratic Republic, Hungary,
Mongolia, Pcland, Ukrainian Soviet
Socialist Republic, Union of Soviet
Socialist Republics,. Democratic
Republic of Viet-Nam: CDDH/I/260
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177. At its thirty-third and thirty-fourth meetings, on 19 and 20
March 1975, respectively, the Committee heard statements on
articles 9 and 10 by numerous delegations. -~ It then referred the
articles to Working Group B.

178, At its meeting on 26 March, Working Group B considered. the
substance of the articles at length. It then decided to pursue
its ‘consideration on the basis of the proposal submitted by
Belgium, Netherlands and New Zealand (CDDH/I/262), which was
designed to merge articles 9 and 10 into a single provision. A
Sub-Working Group was set up under the chairmanship of

Mr. de Breucker (Belgium) to give the problem further consideration
on the basis of the document mentioned. In view of the short
time available, however, the Sub-Group was unable to meet, and any
further consideration of these articles on the above basis will
have to await the third session of the Conference. .

‘Question of prohibiting rcprisals

179. The question of prohibiting reprisals had been taken up by
Working Group B when article 5 was being considered (see paragraph
146 above). Having failed to reach agreement on either the

. substance or the form of the notion of "reprisals", the Working
Group set up a Sub-Working Group under the chairmanship of

Mr. K. Keith (New Zealand) to consider the matter.

180. In view of the difficulties which emerged during the Sub-
Group's discussions, Working Grouv B decided, first, to take no
decision on the matter at the present session but to resune
consideration of it at the third session of the Conference, and,
second, to reguest the ICRC and all delegations to study the
guestion before the third session of the Conference.

IVv. OTHER QUESTIONS

Protection of journalists engaged in dangerous missions
in zones of armed conflict

181. On the subject of the protection of journalists engaged in
dangerous missions in zones of armed conflict, which had been
allocated to Committee I by the Conference Secretariat, a proposal
had been submitted at the first session by Australia, Lebanon and
Morocco and is reproduced in document CDDH/I/60.

182. At its ninth meeting, on 18 March 1974 (first session), the
Committee had decided to transmit the draft resolution contained in
document CDDH/I/60 to the Conference for its consideration in
plenary.
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183. At the second session of the Conference, Committee I
considered the question again at its twenty-fifth meeting on 28
February 1975. The Chairman proposed that an Ad Hoc Working
Group should be set up to submit recommendations to the President
of the Conference or to its Secretary-General on the manner in
which the question should be treated. He also invited two
representatives of each regional group together with the States
'which had sponsored United Nations General Assembly resolutions
3058 (XXVIII) and 3245 (¥XXIX) and any other delegations whiech so
wished, to participate in the Working Group's discussion.

184, At its first meeting, on 6 March 1975, the Ad Hoc Working
Group on the Proctection of Journalists engaged in Dangerous
Missions elected Mr. G. Sperduti (Italy) Chairman by acclamation.

185. Between 6 and 12 March 1975 the Working Group considered a
draft resolution and a draft article for insertion in draft
Protocol I and prepared a model of identity card for Jjournalists

on dangerous missions.

186. At 1ts meeting on 12 March 1975, the Working Group adopted
unanimously the three documents mentioned above (see document
CDDH/I/237 and Corr.l and 2) before submitting them to the
Committee for approval.

187. At its thirty-first meeting, on 18 HMarch 1975, Committee I
began its consideration of the report of the Ad Hoc Working Group.
Several delegations spoke suggesting changes in the proposed texts.

1838. At its thirty-fifth meeting on 21 March 1975, the Committee
resumed its consideration of the report of the Ad Hoe Working
Group and discussed two amendments to that report submitted
respectively by Nigeria (CDDH/I/246) and Venezuela (CDDH/I/242).

189. The delegation of Nigeria withdrew its amendment and the
delegation of Venezuela did not press for a vote on its amendment,
but reserved the right, however, to re-submit it to the Conference

in plenary.

190. At the close of the discussion, the Committee adopted by
consensus and without change the recommendations contained in the
report of the above-menticned Ad Hoc Working Group, as well as the
three documents annexced thereto. It approved, inter alia, the
suggestion of the Ad Hoc Working Group that the Secretary-General
of the Conference should be authorized to inform the United
Nations Secretary-General of the results achieved at the second

session of the Conference.
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190 bis. 1In draft Protocol I, after article 59 add a ncw article
reading as follows:

"Journalists who are engaged in dangerous professional
missions in areas of armed conflict shall be considered as
civilians within the meaning of paragraph 1 of article 1U5.
They shall be protected as such under the Conventions and
the present Protocol, provided that they take no action
affecting their status as civilians and, without prejudice
to the right of war correspondents accredited to the armed
forces, to the status provided under Article 4 (A)(4) of
the third Convention. They may obtain an identity card
similar to the annexed model. This card, which shall be
issued by the government of the State of which they are
nationals or in which they reside or in which the news
medium for which they work 1s located, shall attest to the
holder's status as a journalist.®

190 ter. Draft resolution adopted by Committee I:

"The Diplomatic Conference on the Reaffirmation and Develop-
ment of International Humanitarian Law Annlicable in Armed
Conflicts,

Considering rcsolution 3058 (XXVIII) of 2 November 1973, by
which the General Assembly of the United Nations requested the
Diplomatic Conference to submit its comments and advice on the
draft Convention on the fprotection of journalists engaged in
dangerous misslons in areas of armed conflict!®,

Considering resolution 4 (I) of 28 March 13974 by which the
Diplomatic Conference decided to include the c¢xamination of the
question of journalists engaged in dangerous missions as a matter
of priority in the agenda of its second session,

Considering resolution 3245 (¥XI¥X) of 29 November 1974, by
which the General Assembly of the United Nations expressed the
wish that the Diplomatic Conference submit its observations and
suggestions on the subject to the General Assembly at its thirtieth

session,

Being desirous of complying with that recquest,
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Noting with concern that too frequently journalists engaged
in dangerous professional missions in areas of armed conflict do
not enjoy adequate protection,

Having studied with close attention the draft articles which
have been submitted to it,

'

1. Decides to add to Additional Protocol I to the Geneva
Conventlons an article concerning the protection of journalists
engaged in dangerous professional missions in areas of armed
conflict, which is based on the same guiding principles,; and
regards the matter from a purely humanitarian point of wview, the -
text of which is annexed to this resolution;

2. Requests the Secretary-General of this Conference to transmit
the text of this resolution to the Secretary-General of the United

Nations."

Recommendation of the Committee

191. The Committee recommends the text of the above-mentioned
resolution for adoption by the Conference.

192, At its forty-first meeting, on 15 April 1975, the Committee
adopted the present report as amended.
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ANNEX

Amendments to articles which have not yet been

discussed by Committee I

Draft Protccol I

Article 2 bis

Israecl: CDDH/I/286

Article 65*

Finland: . CDDE/ITIT/99

Poland: CDDH/TIII/100

Spain: ' CDDH/TI/224
Netherlands, Switzerland: CDDHE/I/225 and Add.l
Democratic Repuhlic of Viet-Nam: CDDH/I/226

Belgium: CDDH/I/234

Article 66
Finland: CDDH/III/101

Article 67*%*
German Democratic Renublic: CDDH/ITI/85

Poland: CDDH/ITI/102

Democratic Republic of Viet-Nam,

Democratic People’s Republic
of Korea: CDDE/T/227

*/

" Because it was undecided for a long time to which Committee
articles 63 to 55 and 67 tc 69 of draft Protocol I and article 32
of draft Protocol II would be allocated (see paragranh 8 of this
report), a certaln number of amendments to these articles were
given symbols indicating that they had been allocated tc Committee
IIT, while a number of other amendments were allocated te Committec I.
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Article 68%*

Chana: CDDH/III/28

Democratic Republic of Viet-Nam: CDDH/I/228

Article 74

Philippines: CDDH/I/57
German Democratic Republic: - CDDH/I/85
Australia: CDDH/I/253

Article 74 bis

France: CDDH/I/221
hrticle 75

Australia: CDDH/I/254
Article 75 bis

Pakistan: CDDH/I/22
Article 76

Syrian Arab Republic: CDDH/I/T74
Article 77

Republic of Viet--Nam: CDDH/I/8

Syrian Arab Republic: CDDH/I/T4

Lustralia: | CDDH/I/255

*/
" Because it was undecided for a long time to which Committee
articles 63 to 65 and 67 to 69 of draft Protocol T and article 32
of draft Protocol II would be allocated (sce paragraph 8 of this
report), a certain number of amendments to these articles were
given symbols indicating that they had been allocated to

Committee IXI, while a number of other amendments were allocated

to Committee I.
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Article 78
Australia: CDDE/I/256

Belgium: CDDH/I/266
Article 79

Philippines: CDDH/I/57

France, Mall, Switzerland: CDDH/I/279

Article 79 bis

Denmark, New Zealand, Sweden: CDDH/I/241

Pakistan: ' CDDH/1/267

New Section III of Part V

Philinpines: CDDH/I/57
CDDH/I/58 and
CDDH/56/Add.1

Article 84
Syrian Arab Republic: CDDH/I/7hk

Democratic Republic of Viet-Nam;
Qatar: CDDH/I/229 and Add.1

Algeria, Arab Renublic cf Egypt,
Australia, Botswana, Bulgaria,
Byelorussian Secviet Socialist
Republic, Czechoslovakia,

Democratic Pecovple’s Rerublic

of Koreca, Democratic Reoublic

of Viet~Nam, Finland, CGhana,

Hungary, Ivory Ccast, Jordan,

Kuwait, Lebanon, Libyan Arab

Republic, Madagascar, Mali,

Mauritania, Mongolia,

Netherlands, Wew Zealand,

Norway, Oatar, Szuci Arabilz,

Sudan, Tunisia, Ukrainian

Soviet Socialist Republic,

Union of Soviet Socialist

Republics, Uprer Volta,

Yugoslavia: CDDH/I/233% and Add.1l
and 2
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Article 84 bis

Norway : CDDH/I/86
Democratic Republic of Viet-Nam: CDDH/1/230

Article 85
Syrian Arab Republic: CDDH/I/TH
German Democratic Republic: . CDDH/TI/87
Article 88

Algeria, Arab Republic of Egypt,
Australia, Botswana, Bulgaria,
Byelorussian Soviet Socialist
Republic, Czechoslovakia,

Democratic People's Republic

of Korea, Democratic Republic

of Viet-Nam, Finland, Ghana,

Hungary, Ivory Coast, Jordan

Kuwait, Lebanon, Libyan Arab

Republic, Madagascar, Mali,

Mauritania, Mongolia,

Netherlands, New Zealand,

Norway, Qatar, Saudi Arabia,

Sudan, Tunisia, Ukrainian

Soviet Scocialist Republic,

Union of Soviet Socialist

Republics, Upper Volta, CDDH/I/233 and Add.l
Yugoslavia: anc 2

Article 90

Bulgaria, Byelorussian Soviet
Socialist Republic,
Czechoslovakia, German
Democratic Republic, Hungary,
Mongolia, Poland, Ukrainian
Scviet Socialist Republic,
Union of Soviet Socialist

Republics: CDDH/I/53
Syrian Arab Republic: CDDH/TI/74
Preamble

Philippines: CDDH/I/G6
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Draft Protocol II

Article 32%*

Romauia: CDDH/III/12
Ghana: CDDH/III/28
*/

Because it was undecided for a long time to which
Committee articles 63 to 65 ard 67 to 69 of draft Protocol I
and article 32 of draft Protocol IT would be allocated (see
paragraph 8 of this report), a certain number of amendments
to these articles were given symbols indicating that they had
been allocated to Committee III, while a number of other
amendments were allocated to Committee I.
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Geneva, 3 February - 18 April 1975

REPORT TO COMMITTEE I ON THE
WORK OF WORKING GROUP A

Working Group A has held 19 mectings in a2ll, from 13 February to
11 March 1975. It has completed its work on the following articles
of Protocol I '

sub-paragraphs (d), (e). (f) and (g)

Article 2,
Article 3
Article 4
Article 5
Article 6
Article 7

At its third mceting. the Working Group se¢t up a2 Working Sub-Group
to hold informal twoalks amony the delegations.  The members of the
Sub-Group ¢lceted Mrs. K, Hjertonsson ., the representative of Sweden,
as 1ts Chairman.

In the course of its work, the Werking Group met with some problems
of translaticn in the texts under consideration; this explains any
possible discrepancies in some of the texts according to the languzge
in which they are drafted. As the mcaning of the articles is identical
in 211 four languages, it will rcst with the Drafting Committee to find th
appropriate wording, without altering the substance. It is understood
that the texts in all four languagces are equally authentic.
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Article 2 (Definitions)

Article 2, sub=-paragraph (d). The Working Group adopted this sub-
paragraph at-its 19th meeting:

"'Protecting Power' means 2 rneutral or other State not a
Party to the conflict; which has heen designated by a party
to the conflict and accepted by the adversary party and has
agreed to carry out the functions assigned to a Protecting
Power under the Conventions and the present Protocol."”

Article 2, sub-paragraph {(e). The WOrking Group adopted this sub-
paragraph at its 13th meeting:

"!'Substitute'! means an organization acting in place of a
“Protecting Power in accordance with article 5.7

Article 2, sub-paragraphs (f) and (g). These two new proposals,
which were originally introduced as an amendment by Brazil '
(CDDH/I/38), were withdrawn by their sponsor at the 19th meeting
of the Working Group.

Artiele 3 (Beginning and end of application)

It was the view of some members of the small working sub-group
that an amendment would be necessary to article 38 dealing with
sick, wounded and shipwrecked and persons hors de combat, in order
to ensure that those persons also received protection beyond the
close of general military operations.

Text of article 3 adopted at the 17th meeting of the Working

Group:
"Without prejudice to the provisions which shall be

implemented at all times: '

1. The Conventions and the present Protocol shall apply from the
beginning of any situation referred to in article 1 of this Protocol.

2. The application of the Conventions and the present Protocol
shall cease, in the territory of Parties to the conflict, on the
general close of military orerations and, in the case of occupied
territories, on the termination of the occupation, except for those
categories of persons who continue to benefit from the relevant
provisions of the Conventions and this Protocol until their final
release, repatriation or re-establishment.”
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Article 4 (Legal status of the parties to the conflict)

Several delegations were in favour of a text reproducing the
wording of article 5, paragraph 5. Other delegations, however,
expressed a preference for amendment CDDH/I/59 submitted by the
Arab countries, Yugoslavia and Romania, and supported by the Union
of Soviet Socialist Republics, the Ukrainian Soviet Socialist
Republic and the Bylecrussian Soviet Socialist Republic.

Not having been able to reach agreement, the Working Group
decided to submit the following text to the Committee:

"The application of the Conventions and of the present Protocol,
as well as the conclusion of the agreements therein provided, shall
not affect the legal status c¢f the parties tc the ccnflict.Zor of
any territory, including cccupied territory./ /Neither the
occupation of a territory, nor the application of the Conventions
and the present Protocol thereto shall affect the legal status of
the territory in question,/"

Article 5 (Appointment of Protecting Powers and of their substitute)

After lengthy negotiaticns (more than ten meetings), a very
large number of delegations expressed themselves in favour of the
text of article 5 which had been evolved mainly as a result of a
compromise achieved within the Working Sub-Group. The author of
document CDDH/I/B83 e&nd the co-authors of document CDDH/I/T75 have
agreed, in a spirit of compromise, to amalgamate their proposals
in a new paragraph 4 bis, and some delegations accepted this subject
to a few changes. The Working Group heard a statement made by the
representative of the Secretary-General of the United Nations on
this matter, Other delegations, on the c¢ther hand, stated that if
that paragraph was approved, it would jeopardize the hard-won
compromise reached on article 5. The Working Group therefore
decided to refer the text of the additional .paragraph to the
Committee and to recommend that it should vote on the matter before
even discussing the remainder of article 5.

Text of paragraph 4 bis

"If the discharge of all or part of the functions of the
Protecting Power, including the investigation and reporting of
violations, has not been assumed according to the preceding
paragraphs, the United Nations may designate a body to undertake
these functions.”
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Text of article 5 adopted by the working group:

Paragraph 1*

"It is the duty of the Parties to a conflict from the
beginning of that conflict to secure the supervision and
implementation of the Conventions and the present Protocol by
the application of the system of Protecting Powers, including
inter alia their designation and acceptance, in accordance
with the following paragraphs. 5“uch Powers shall have the
duty of safeguarding the interests of the Parties to the
conflict.™ '

Paragraph 2

"trom the beginning of a situation referred to in
article 1 of the present. Protocol, each Party to the conflict
shall without delay designate a Protecting Power for the
purpose of applying the Conventions and the present Protocol
and shall without delay and for the same purpose permit the

activities of a Protecting Power which has been accepted by it
as such after designation by the adverse Party."

Paragraph 3

"If a Protecting Power has not been designated or accepted
from the beginning of a situation referred to in article 1 of
the present Protocol, the International Committee of the Red
Cross, without prejudice to the right of any other impartial
humanitarian organization to do likewise,** shall offer its
good offices to the Parties to the conflict with a view to the

* The German Democratic Republic and the Democratic Republic
of Viet-Nam expressly reserved their position with regard to this
paragraph.

** Several delegations expressed reservations regarding the
phrase “without prejudice to the right of any other impartial
humanitarian organization to do likewise®. The delegation of
Switzerland proposed that the passage in question should read:

T, ..the International Committee of the Red Cross or, failing that
Committee, some other impartial humanitarian organization shall
offer...". The delegation of Spain proposed the deletion of the
passage in question and the following amendment: ¥...shall offer
its good offices to the Parties to the conflict with a view to
the designation, without delay, ¢f Protecting Powers to which the
Parties to the conflict consent, :'ithout prejudice to the action
that might be undertaken by other impartial humanitarian
organizations.™
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designation without delay of Protecting Powers to which the
Parties to the conflict consent. For that purpose it may,
inter alia, ask cach Party to provide it with a list of at
least five States which that Party considers acceptable to
act as Protecting Power on its behalf in relation to another
Party to the conflict and ask the cther Party to provide a
list of at least five States which it would accept to fulfil
this function; these lists shall be communicated to it within
two weeks following the receipt of the request; it shall
compare them and seek the agreement of any proposed State
named on both lists.”

Paragraph 4

“If, despite the foregoing, there is no Protecting Power,
the Parties to the conflict shall accept without delay an offer
which may be made by the Intecrnational Committee of the Red
Cross or by any other organization which offers all guarantees
of impartiality and efficacy, after duc consultatiocons with the
said Parties and taking into account thc result of these
consultations, tc act as a substitute. The functioning of
such a substitute is subject to the consent of the Parties to
the conflict; all efforts shall be made by the Parties to
facilitate the operation of a substitute in fulfilling its
tasks under the Conventions and this Protoool.*

Paragraph 5

"/In accordance with article 4,/ the designation and
acceptance of Protecting Powers for the purpose of applying
the Conventions and the present Protocol shall not affect the
legal status of the Parties to the conflict or of any territory,

including occupied territory.*

Paragraph 6

"The maintenance of diplomatiec relaticns between Parties
to the conflict or the cntrusting of the protcetion of a Party's
interests and these of its nationals to a third State according
to the Vienna Convention cn Diplomatic Relations does not con-
stitute an obstacle to the appointment of Protecting Powers
for the purpose of applying the Conventions and the present

Protocol.™

Paragraph 7

"Whenever hereafter in the present Protoccl menticn is made

of a Protecting Power, such mention also includes any substitute.

T
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Article 6 (Qualified persons)

Article 6, which was considered by the Working Group at its
17th and 18th meetings, was adopted in the following form:

Paragraph 1

"In peacetime the High Contracting Parties shall endeavour,
with the assistance of the National Red Cross (Red Crescent, Red
Lion and Sun) Societies, to train qualified personnel to facilitate
the application of the Conventions and of the present Protocol, and
in particular the activities of the Protecting Powers.¥

Paragraph 2

“The recruitment and training of such personnel lies within
the national competence.*

Paragraph 3

“The International Committee of the Red Cross will hold at
the disposal of the High Contracting Parties lists of persons so
trained which the High Contracting Parties may have established
and may have transmitted to it for that purpose.”

Paragraph 4

"The conditions governing the employment of such personnel
outside the national territory shall, in each case, form the
subject of special agreements between the parties concerned.”

Article 7 (Meetings)

Many delegations expressed support for the text submitted in
document CDDH/I/210, which combined the substance of several
amendments. This text reads as follows:

“The depository of the present Protocol shall convene a
meeting of the High Contracting Parties at the request of one or
more of the saild Parties and upon the approval of two=thirds of
the said Parties to consider general problems concerning the
application of the present Protocol.*

A considerable proportion of the delegations, however.
expressed a liking for amendment CDDH/I/W8, which reads as follows

"The depositary of the present Protocol Shall convene a
meeting of the High Contracting Parties at the request of one or
more of the sald Parties and upon the approval of a majority of
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the said Parties, to consider problems concerning the application
of the Conventions and the present Protocol. It may also convene
such a meeting at the request of the International Committee of the

Red Cross.™

Having failed to reach agreement, the Working Group submits
to the Committee the following text:

“The depositary of the present Protocol shall convene a
meeting of all the High Ccntracting Parties at the request of one
or more of the said Parties and upcn the approval of /two thlrds/
/a maJorlty/ of the said Parties, to consider /generaW/ problems
concernlng the appllcatlon /of the Conventions and/ of the present

Protocol.

Some delegations urged the inclusicn in the report of a
statement to the effect that article 7 should be considered in
“relation to article 86 of Protocol I.

For lack of time, the amendment to article 7 submitted by
Pakistan under the symbol CDDH/I/28 could not be considered in
its entirety. Paragraph 1 of that amendment was withdrawn by its
sponsor in favour of the text sent back to the Committee by the
Working Group. Paragraphs 2. 3 and 4, could not be considered,
however and it was therefore decided to put them in square
brackets after the draft of article 7 submitted by the Working

Group.

These paragraphs read as follows:

Paragraph 2

/¥0n request of the International Committee of the Red Cross
the depositary shall convene & meeting of the High Contracting
Parties in order to consider the prohibition of weapons. projectiles,
substances, methods and means which uselessly aggravate the suffering
of disabled adversaries or render their death inevitable in all
circumstances. A meeting of the High Contracting Parties shall also
be convened by the depositary on the request of the International
Committee of the Red Cross, with the object of specifying and
prohibiting weapons and methods of warfare which are likely to
affect combatants and civilians indiscriminately.’/

Paragraph 3

/*The Protecting Powers or the International Committee of the
Red Cross shall bring to the notice of High Contracting Parties
serious and continuing breaches of the Conventions and Protocel.
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The High Contracting Parties shall endeavour to bring the Parties
to the conflict back to an attitude of respect for the Conventions

and the Protocol.”/

Paragraph 4

LWIn cases where the conciliation procedure commcn to the
Conventions and Protocol has failed, the Protecting Power may, if
it considers the guestion of interpretation or application
sufficiently important, request the depositary to convene a
meeting of the High Contracting Parties to resolve the disagreement.
The depositary. shall immediately circulate this request to the
High Contracting Parties, and shall convene such a meeting if
desirablie. A meeting.of the High Contracting Parties, so convened,
shall take appropriate steps to settle the disagreement.i7

Conclusion

The Working Greoup considered in depth the articles set forth
and, although there are certain points on which it was unable to
‘reach a consensus, there are grounds for hoping that the necessary
decisions can be.taken, and that the articles will be adopted by
Committee I without further detailed discussion.
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Geneva, 3 February - 18 April 1975

REPORT T0O COMMITTEE I
OF TIE AD HOC WORKIWG GROUP O
THE PROTECTION OF JOUKNALISTS EWNGAGED IN
DANGEROUS MISSIONS

The Ad hoc Working Group on the Protection of Journalists
met for the first time on & March 1875 under the chairmanship of
Mr. E. Hambro. '

Mr. Sperduti (Italy) was clected chairman of the group by
acclamation and started work immediately.

The group had before it a draft resolution and drafts of an
article for insertion in draft Protocol I, prepared by the delega-
tions of France, Canada and the United States of America
respectively. These drafts were discussed in the Ad hoc
Working Group between 6 and 12 March 1975 with the participation
of representatives of the regional groups, of the co-sponsors of
the draft Convention submitted to the United Nations Generel
Assembly, and of a number of representatives of other countries. 1/

The Workingz Croup held several meetings during which 1t con-
sidered the draft resolutlon and the draft article, and also the
establishment of a draft model of identity card for journalists
engaged in dangerous »rofessional missions.

This modsl- identity card was prepared by a sub-group consisting
of the representatives of the Byelorussian Soviet Socialist Republic,
Canada, Finland, France and the United States of America, with the
invaluable assistance of the Conference Secrctariat.

At its meeting on 12 March 1975, the Working Group unanimously
adopted the three dccuments recroduced in the annexes to this report.

1
1/ This paragraph incorporates CDDH/I/237/Corr.2.
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This last meeting was attended by representatives of the
following countries:

Australia, Austria, Byelorussian Soviet Socialist Republic,
Canada, Finland, France, Iran, Italy, Japan, Lebanon,
New Zealand, Turkey, United States of America and Venezuela.

The Director of thé United Natlons Division of Human Rights
was also present.

The Working Group also held an exchange of views on the most
appropriate procedure for informing the United Nations of the work .
done by the Conference on Humanitarian Law on the subject of
journalists engaged in dangerous missions in areas of armed conflict.

One of the possibilitices contemplated was that the Conference
should authorize its Secretary-General to. transmit to the
Secretary-General of the United Nations information on the work
done on this subject at its second session.

Lastly, the Working Group requested its Chairman to inform
the Chairman of Committee I of the outcome of its deliberations.
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ANNEX T

Draft Addition to Protocol I

In draft Protocol I, after article 69 add a new article
reading as follows:

"Journalists who are engaged in dangerous professional
missions in areas of armed conflict shall be considered as civilians
within the meaning of paragraph 1 of article 45. They shall be
protected as such under the Conventions and the present Protocol,
provided that they take no action affecting their status as
civilians and witheut prejudice to the right of war correspondents
accredited to the armed forces to the status provided under
Article U(A)(4) of the Third Convention. They may obtain an
identity card similar to the annexed model. This card. which
shall be issued by the government of the State of which they are
nationals or in which they reside or in which the news medium for
which they work is located. shall attest to the holder's status

as a journalist.?
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ANNEX II

Draft resolution: Journalists engaged in
dangerous nissions

The Diplomatic Conferencc on the Reaffirmation and
Development of International Humanitarian Law Applicable in
Armed Conflicts,

Considering resolution 3056 (XXVIII) of 2 November 1973, uy
which the General Ascembly of the United Nations requested the
Diplomatic Conference to submit its comments and advice on the draft
Convention on the "protection of journalists engaged in dangerous
missions in areas of armed conflict®,

Considering the resolution of 28 March 1974 by which the
Diplomatic Conference decided to include the examination of the
gquestion of journalists engaged in dangerous missions as a matter of
priority in the agcnda of its sc<cond session;

Considering resolution 3245 (XXIX) of 29 November 1974, by which
the General Assembly of the United Naticns expressed the wish that
the Diplomatic Conference submit its observations and suggestions on
the subject to the General Asscmbly at its thirtieth session,

Being desirous of complying with that request,

Noting with concern that too frequently journalists engaged in
dangerous professional missions in areas of armed conflict do not

enjoy adequate protection,

riaving studied with closc 2ttention the draft articles which
have been submitted to it,

Decides to add to Additioneal Protocol I to the Gencva
Conventions an article concerning the protection of journalists
engaged in dangerous professional missions in areas of armed
conflict, ~hich is bascd on the same guiding principles, and
regards thc matter from a purcly humanitarian point of view, the
text of which is annexed to this resolution,

Requests the Secretary~General of this Conference to transmit
the text of this rssolution to the Sccretary-teneral of the
United Nations. -
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ANNEX IIT

DRAFT MODEL OF IDENTITY CARD
FOR JOURNALISTS ENGAGED IN DANGEROUS MISSIONS
IN AREAS OF ARMED CONFLICT

Remarks

The card should be made out in the itanguages of the present
Protocol, in the language of the country issuing the card and, if
possible, in the language of the region in which the armed conflict
is taking place. Actual size of the card: 13 cm x 10 cm.

The covering page of the identity card, in the French,
Spanish and Russian versions, should read:

CARTE D'IDENTITE DE JOURNALISTE
EN MISSION PROFESSIONNELLE PERILLEUSE

TARJETA DE IDENTIDAD DE PERIODISTA
EN MISION PROFESIONAL PELIGROSA

YIOCTOBEPEHME HYPHAJMCTA,
HAXOJAMETOCA B OTACHOR IMPOSECCUOHANBLHON KOMAHIMPOBHE 1/

It should be a small booklet like a passport with a title
cover in the various languages and identifying the country by
which it 1s issued.

1/ ppig paragraph incorporates CDDH/I/237/Corr.l.







-—_—
(Name of country iesuing this card)

(Nom du pays qui a d&livré& cette carte)

(Nombre del pais que expide esta tarjeta)

(Hasmazne CTPaHM, 3UASBEeS HACTOAME® yXOCTOBSDPOHNO)

IDENTITY CARD FOR JOURNALISTS
ON DANGEROUS PROPESSIONAL MISSIONS

CARTE D*IDENTITE DE JOURNALISTE
EN MISSION PERILLEUSE

TARJETA DE IDENTIDAD DE PERIODISTA
EN MISION PELIGROSA

YROCTOBEPEHWE EYPHANECTA,
HAXOMAMETOCA B ONDACEOM KOMAEXMPOBKE

Height

Taille

Estatura
oct

Weight
Poids
Peso
Bec

Blood type
Groupe sanguin
Grupo sanguineo
Tpyana xposx

Religion (optional)
Religion (facultatif)
Religidén (optativoe) .
+Peanras (paxyxstarusmo)

Fingerprints- (optional)

Empreintes digitales (facultatif)
Huellas digitales {optativo) .,
Orzewarzr nasses (Saxvisrarwasn)

(Left forefinger)

(Index gauche)

(Dedo indice derecho)

(Jesuft yxnaarezsmuft nexen) -

Special marks of identification
SiEnes particuliers

Senas ‘particulares

Ocofue mpaMeTN

Eyes
Yeux
07os
TF'zaaa

Hair
Cheveux
Cabello
Boaocu

Rh factor
Facteur Rh
Factor Eh
Rh -daxrcp

(Right forefinger)

(Index droit)

(Dedo indice izquierdo)
(Opassf yxasareximult sazen)

Issued by (competent authority)
D&livrée par (autorité compétente) .
Expedida por (autoridad competente)
I o )

T {Sello oficial).

Photograph Place
of bearer Liru
Lugar
Photographie Necto
du porteur
Fotografia Date
del titular Date
Pecha
 Raza
dororpadms
TDeXMABETEAN .
{Official seal imprint)
(Timbre de 1'autorité dé&livrant la carte)

{Ogammanirmas nevars)

(Signature of bearer)
(Signature du porteur)
(Firra del titular)
(NoxnN®CH BIGXSABOA )

Name

Nom
Apellidos
Soumaun

First names
Prénoms
Nombre

HMx, OrvecTso

Place & date of birth

Lieu & date de naissance
Luger y fecha de nacimiento
Jara ¥ MecTo pPOXXEEEA

Correspondent of
Correspondant de
Corresponsal de
KoppecnoBXeET
Specific occupation
Categorie professionnelle
Categorfa profesional

Pox sanarxf

valid for

Durée de validité
Valida por
Jefcramrenngo

NOTICE

" This identity card is issued to journalists on dangerous
professional missions in areas of armed confllict.

The holder is

entitled to be treated as a civilian under the Geneva Conventions

of 12 August 1949, and their Additional Protocol I.
be carried at all times by the bearer.

The card must
If he is detained, he

shall at once hand it to the Detaining Authorities, to assist in

his identification.

AVIS

La présente carte d'identité est d&livrée aux journalistes en
mission professionnelle périlleuse dans des zones de conflit armé.
Le porteur a le droit d'@tre traité comme une personne civile aux
termes des Conventions de Gen2ve du 12 aoiit 1949 et de leur

Protocole additionnel I.
par son titulaire.

La carte doit étre portée en tout temps
Si celui-ci est arrété, il la remettra

immédiatement aux autorités qui le détiennent afin qu'elles puissent

1'identifier.

NOTA

La presente tarjeta de identidad se expide a los periodistas en
misidén profesional peligrosa en zonas de conflictos armados., Su
titular tiene derecho a ser tratggo como persona civil conforme a
los Convenios de Ginebra de 12 agesto de 1949 y suv Protocolo

Adicional I.
tarjeta.

El titular debe llevar consigo, en todo momento, la
En caso de ser detenido, la entregara inmediatamente a

las autoridade¢s que lo detengan a fin de facilitar su identificacidn.

ITPEMEYAHVE

Hacrommee yXOCYOPSpDeHRAe BHERBETCE KYPHAARCTAM, HAXOXXMHMCA B ORAC~
RMX MPO$ecCROHAALEMX XOMAMXNPOBXaX 3 pakomax BOOPYEOEROrO XORGIER-

ta. Ero ofxazeress mxeey Ipaso Ea OfpameHNe C HEN KaX C FDAXXAECKRM
AROOM B cooTPercTBEE ¢ Xonenckxxu Kommemrumeawu or 12 amrycra 1949 r,

X AonocxmErerarsEmu [lpoToRocZOM I x HEM,

Biaxelden HAaCTOANErO yXOCTOBE—

pemmx XOAXeu NOCTOAEEC RMeTh ero IPE cefe, B cxyvae JaXepXafEx OR
HeMeXIeHHO BPydaeTr ero JaXePEKARADMEM BAACTAM XIX coxeficTBHE ycTa—

HOBAEHN® ero IRYHOCTH,


http:IeaeaCJt.KR
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(Name of country issuing this card)

(Nom du pays qui a délivré cette carte)

(Nombre del pais que expide esta tarjeta)

(HaspaHue cTpaHH, BHEaBmell HacToAmee ymocToBepeHHUe)

IDENTITY CARD FOR JOURNALISTS
ON DANGEROUS PROFESSIONAL MISSIONS

CARTE D'IDENTITE DE JOURNALISTE -
EN MISSION PERILLEUSE

TARJETA DE IDENTIDAD DE PERIODISTA
EN MISION PELIGROSA

YIOCTOBEPEHHE XYPHAJHCTA,
HAXOJAMETOCA B OMACHOR KOMAHIVPOBKE
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Issued by (competent authority)
Délivrée par (autorité compétente)
Expedida por (autoridad competente)
BuzaHo (KOMIETeHTHHMM BJAcCTIMU)

ri Photograph Place
of bearer Lieu
Lugar
Photographie Neczo
du porteur
Fotografia bate
del titular Date
Fecha
Jdara
®ororpadua
npenbABUTENA
(Official seal imprint)
(Timbre de 1l'autorité délivrant la carte)
(Sello oficial).
(OpunuanrEas mevarh)
(Signature of bearer)
(Signature du porteur)
(Firrma del titular)
([loxnucer BIageJabna )
Name
Nom
Apellidos-
QaMuIna

First names
Prénoms
Nombre

WMa, Oruecrso

Place & date of birth

Liczu & date de naissance
Luger y fecha de nacimiento
fLaTa ¥ MecTo pOXIEHUA

Correspondent of
Correspondant de
Corresponsal de

KoppecnoHIeHT

Specific occupation

Categorie professionnelle . L . )
Categoria profesional

Poxr zararult

Valid for

Durée de validité
Vi:lida por
ledCTBUTEINHO
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Height
Taille
Estatura
Pocrt

Weight
Poids
Peso
Bec

Blood type
Groupe sanguin
Grupo sanguineo
I'pynna xposu

Religion (optional)
Religion (facultatif)
Religidn (optativo)
Peaurua (pakynpTaTUBHO)

Fingerprints (optional)

Empreintes digitales (facultatif)
Huellas digitales (optativo) ,
Ormeuarkr nansues (PpakyJIbTaTHBHO)

(Left forefinger)
(Index gauche)
(Dedo indice derecho)

(JleBwit ykasaTedabpHHI nate.)

Special marks of identification
Signes particuliers

Senas particulares

Ocobue npuMeTH

Eyes
Yeux
Ojos
I'aaza

Hair )
Cheveux
Cabello
BoaocwH .

Rh factor
Facteur Rh
Factor Rh
Rh -dpaxTop

(Right forefinger)
(Index droit)
(Dedo indice izquierdo)

(llpaBuii ykasarexsHH# natern)
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NOTICE

This identity card is issued to journalists cn dangerous
professional missions in areas of armed conflict. The holder Iis
entitled to be treated as a civilian under the Geneva Conventions
of 12 August 1949, and their Additional Protocol I. The card must
be carried at all times by the bearer. If he 1s detained, he
shall at once hand it to the Detaining Authorities, to assist in
his identification.

AVIS

La présente carte d'identité est délivrée aux journalistes en
mission professionnelle périlleuse dans des zones de conflit armé.
Le porteur a le droit d'&tre traité comme une personne civile aux
termes des Conventions de Gendve du 12 aofit 1949 et de leur
Protocole additionnel I. La carte doit &tre portée en tout temps
par son titulaire. 8i celuli-ci est arr&té, 11 la remettra
immédiatement aux.autorités qui le détiennent afin qu'elles puissent

1'identifier.

NOTA

La presente tarjeta de identidad se expide a los periodistas en
misién profesional peligrosa en zonas de conflictos armados. Su
titular tiene derecho a ser tratado como persona civil conforme a

los Convenios de Ginebra de 12 agosto de 1949 y su Protocolo:
Adicicnal I. E1 titular debe llevar consigo, en todo momento, la
tarjeta. En caso de ser detenido, la entregara inmediatamente a

las autoridades que lo detengan a fin de facilitar su identificacion.

[PUMEYAHUE

Hacrosamee yLOCTOBepeHHEe BHILAETCHA XypHaJucTaM, HAXOLANHMCA B Ollac-—
HEX NOpodecCHOHAaNbHHX KOMaHIMPOBKaxX B paffloHaxX BOODYXEHHOI'O KOHQIHK~—
Ta, Ero ofragaTens HMeeT NIpPaBO Ha obpameHHde C HEM KaK C IPaXTaHCKHUM
IRIOM B cooTBeTcTBHH C NenesckuMmu Komsemnumamum oT 12 asrycra 1949 r,
U JJOTIOZHUTEJBHHM I[I[poToKoJaoM I K HHUM, Baagesel HacTOANEro yLOCTOBe-
PEeHHA JONXEeH NOCTOAHHO HMeThb ero npm cebe, B ciayvyae 3azepxaHuA OH
HeMeIJeHHO BpydyaeT ero 3alLepXUBalmUM BJIacTAM IJIA coledcTsua ycrTa-

HOBJEHHKO €rc JHUUHOCTH.
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Geneva. 3 February - 18 April 1975

REPORT TC COMUITTHE T
ON THE WORK OF WORKING GROUP "B

Between 14 February and 13 March 1975, Working Group “B"
held a total -of 13 meetings. It completed its work on the following

articles of draft Protocol II:

Article
Article
Afticle
Article

Article

=

i

Article 1 - Material field of application

At its fourth meeting, the Working Group set up a working
sub-group and gave it the task of undertaking informal consultations
among the delegations.  on the basis of all the proposals that had
been submitted to it, in order to arrive at the formulation of a
text for article 1. The Sub-Group, of which Mr. X. Keith, the
representative of New Zealand. was the Chairman, met six times,
and a total of 2§ aelegations participatea in its work. The results
were submitted to Working Group "B at its meeting of 12 March by
Mr. Keith, who introduced document CDDH/I/GT/56.

Working Group B, having noted this next and considered its
substance, approved the following text by consensus:
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“1. The present Protcoccol. which develops and supplements
article 3 common to the Geneva Conventions of 12 August 1949
without modifying its existing conditions of application,
shall apply to all armed conflicts which are not covered by
article 1 of Protocol I and which take place in the territory
of a High Contracting Party between its armed*. forces
and dissident armed forces or other organized
armed groups which, under responsible command, exercise such
control over a part of its territory as to enable them to
carry out sustained and concerted military operations and to
implement the present Protocol.

2. The present Protocol shall not apply to situations
of internal disturbances and tensions. such as riots,
isolated and sporadic acts of violence and other acts of a
similar nature, as not being armed conflicts.™

The delegation of Brazil, however, drew attention to its
amendment CDDH/I/79 relating to a new article 2 -~ Beginning and
end of application - which contained a criterion that Bragzil
would have liked to see embodied in article 1, having agreed to
the withdrawal of the new article itself.

The Brazilian delegation therefore requested that the
following text be incorporated in article 1, paragraph 1, after
the werds “... Protocol I':

... recognized as such by the High Contracting Party in
whose territory the armed conflict is considered to exist ...",

in place of the words “and which take place in the territory of a
High Contracting Farty-.

Some delegations supported the proposal.

The Federal Republic of Germany proposed the addition of the
following words at the end of article 1, paragraph 2:

T... within the meaning of paragraph 1.°

The above-mentioned delegations stated that, without
dissociating themselves from the consensus reached on article 1,
they nevertheless wished to reserve the right to re-introduce the
proposals at a plenary meeting of Committee I.

* The phrase "armed forces" was used in article 1 in proeference to
other suggestions. It was understood that a passage to the following
effect be included in the report of the Chairman of Working
Group B to the plenary of Committee I:

In this Protocol, so far as the armed forces of g3 High Contractin
Party are concerned, the expression "armed forces" means all the &
armed forces - including those which under some natiocnal systems
m%ght not be called regular forces - constituted in accordance

with national legislation under some national systems; according

to tbe views stated by a number of delegations, the expression would
not include other governmental agencies the members of which may be
a?m?d; examples of such agencies are the police, customs and other
similar organizations,
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Article 2 - Personal field of appligation

At its meeting of 3 March 1975, Working Group B set up a
ib-Group, with the Belgian representative, Mr. J. De Breucker,
in the Chair, to work out a draft for article 2. The Sub=-Group
held three meetings. After the second, Working Group B,
having heard Mr., De, Breucker's report and considered document
CDDH/I/GT/43, adopted the following text as paragraph 1 of the

article:

"l. The present Protocol shall be applied without any
adverse distinction founded on race, colour, sex, language,
religion or belief, political or other opinion, national or
social origin, wealth, birth or other status, 2r on any
other similar criteria (hereinafter referred to as 'adverse
distinction') to all persons affected by an armed conflict
as defined in article 1.,"

Working Group B requested the Sub-Group to give further
consideration to paragraph 2 of the article. After a third
meeting, held on 13 March 1975, the Sub-Group was able to submit
to Working Group B document CDDH/I/GT/58, in which the following
text was proposed for paragraph 2:

"At the end of the armed conflict, all the persons whose
liberty has been restricted for reasons relating to such
conflict, as well as those whose liberty is restricted_
after the cenflict for the same_reasons, shall enjoy /the
protection of articles 8 and 107 until the end of such
restriction «f liberty." - -

This text was adopted by Working Group B by consensus on
the same day. However, the Working Group agreed that the words
"the protection of articles 8 and 10" should be placed in square
brackets until those articles were adopted by Committee I.

The text of article 2 will therefore read as follows:

"l, The present Protocol shall be applied without any adverse
distinction founded on race, colour, sex, language, religion
or belief, political or cther opinion, national ~r social
origin, wealth, birth or other status, or on any other
similar criteria (hereinafter referred to as 'adverse
distincticn vy to all persons affected by an armed conflict

J
as defined in article 1."
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¥2. At the end of the armed conflict., all the persons
whose liberty has been restricted for reasons relating to
such conflict, as well as those whose liberty is restricted
after the conflict for the same reasons, shall enjoy /the
protection of articles 8 and 10/ until the end of such
restriction of liberty". -

Article 3 -~ Legal status of the parties to the conflict

After studying the draft article prepared by the ICRC. the
Working Group decided. at its meeting on 4 March, to retain the
French version, but place square brackets around the last part of
the sentence, concerning territories; it also decided to prepare
a new English verion to tally with the French text.

After adopting article 1, the Working Group decided, at its
meeting on 12 March, to delete the reference to territories.

Article 3, likewise adopted by consensus, will now read as
follows:

The application of the provisions of the present
Protocol, or of all or part of the provisions of the Geneva
Conventions of August 12, 1949, and of the Additional Protocol
relating to the protection of victims of international armed
conflicts brought into force in accordance with article 38 or
by the conclusion of any agreement provided for in the Geneva
Conventions and their additional Protocols shall not affect
the legal status of the parties to the conflict®.

Article 4 - Non-intervention

At its meeting on L March, Working Group B decided to establish
a Working Sub-Group to prepare a fresh version of article 4. The
Sub~Group met the same day and, in informal fashion_  elaborated
the text given in CDDH/I/GT/40. The text was presented by
Mr. A. Cristescu, representative of Romania, and then studied by
Working Group B at its meeting on 5 March: the Working Group made
a few changes in it.
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The text on which Working Group B reached a consensus is
given in document CDDH/I/GT/42 and reads as follows:

"1, Nothing in the present Protocol shall be invoked for the
purpose of affecting the sovereignty of a State or the responsibility
of the government, by all legitimate means, to maintain or
re~cstablish law and order in the State or to defend the national
unity and territorial integrity of the State.

2. Nothing in the present Protocol shall be invoked by
other States as a justification fer intervening, directly or
indirectly for any reason whatever, in the armed conflict or in
the internal or external affairs of the High Contracting Party in
the territory of which that conflict occurs.”

The Working Group approved the English version of this article
and decided to refer it to the Drafting Committee for drafting in
the other languages.

Article 5 - Rights and duties of the Parties to the conflict

At its meeting on 6 March 1975, Working Group B approved the
text proposed by the ICRC, subject to amendments to the English
version in conformity with amendment CDDH/I/35.

The approved text therefore rcads as folliows:

iThe rights and duties which derive frum the present Protocol
apply equally to all the Parties to the conflict.”

Conclusion

The question of the titles of the articles of the Protocol had
been raised at the first meeting of Working Group B, when it was
decided that since the mattcr was of such a general nature,
affecting all the texts drawn up by the Diplematic Conference, it
did not fall within the terms of reference of the Working Group and
would probably have to be considered later in plenary.

Moreover, Working Group B was a highly-representative unit
which had done its work thoroughly and in a note-worthy spirit of
co-operation; 1t therefore hoped that the results would be
favourably received by the Committee and that the articles would be
adopted by the Committee without further detailed discussion.
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Geneva, 3 February - 1§ April 1975

REPORT OF WORKING GROUP A
TC COMMITTEE I
ON ARTICLES 70 TO 73 OF DRAFT PROTOCOL I

'Working Group A met under the chairmanship of Mr. A. de Icaza
(Meglco) from 3 tq 9 April 1975. It met on five occasions to consider
articles 70, 70 bis, 71. 72 and 73 of draft Protccol I.

Article 70 - Measures for execution

At its meeting on 4 April, the Working Group adopted the -
following text for article 70:

Paragraph 1

"The High Contracting Parties égnd the Parties to the conflic§7i/
shall without delay take all necessary measures for the execution of
the obligations incumbent upon them under the Conventions and the
present Protocol.”

Paragraph 2

“The High Contracting Parties /and the Parties to the conflict/%/
shall give orders and instructions to ensure observance of the
Conventions and the present ‘Protocol and shall supervise their
execution."’

F Working Group “A”" and the Committee decided to retain this
phrase provisionally in square brackets, its adoptien being linked
to the consideration of article 84 of draft Protocol I and the
amendments relating thereto.
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Article 70 bis Activities of the Red Cross and other
humanitarian organizations

With regard to draft article 70 bis submitted by 29 sponsors
in document CDDE/I/263 and Add.l, Working Group A requested
Mrs. K. Hjertonsson (Sweden), Chairman of the Working Sub-Group, to
hold informal consultations with a view to reaching agreement on a
text for article 70 bis. After lengthy negotiations, the Sub-Group
reached agreement on a text, which it sent back to Working Group A.

The Working Group adopted it by consensus at its meeting on 8 April.
The following is the text of article 70 bis:

Paragraph 1

“The Parties to the conflict shall grant to the International
Committee of the Red Cross gll facilities within their power so as
to enable it to carry out the humanitarian role assigned to it by the
Conventions and the present Protocol in order to ensure protection
and ‘assistance to the victims of conflicts; the International
Committee of the Red Cross may also carry out any other humanitarian
activities in favour of these victims. subject to the consent of
the Parties to the conflict concerned.

Paragraph 2

"The Parties to the conflict shall grant to their respective
Red Cross (Red Crescent, Red Lion and Sun) organizations the
facilities necessary for them to carry out their humanitarian
activities in favour of the victims of the conflict, in accordance
with the provisions of the Conventions and the present Protocol and
the fundamental Principles of the Red Cross as formulated by the
International Red Cross Conference.

Paragraph 3

“"The High Contracting Parties and the Parties to the conflict
shall facilitate in every possible way the assistance which Red
Cross (Red Crescent, Red Lion and Sun) organizations and the League
of Red Cross Societies will extend to the victims of conflicts in
accordance with the provisions of the Conventions and the present
Protocol and with the fuhdamental Principles of the Red Cross as
formulated by the International Red Cross Conferences.

Paragraph 4

“The High Contracting Parties and the Parties to the conflict
will meke as far as possible similar facilities as those mentioned in
paragraph 2 and paragraph 3 available to the other humanitarian
organizations referred to in the Conventions and the present Protocol
which are duly authorized by the respective Parties to the conflict
and are performing their humanitarian activities in accordanrce with
the provisions of the Conventions and the present Protocol.
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Article 71 - Legal advisers in armed forces

The Working Group followed the same procedure for article 71
as for article 70 bis. The Working Sub-Group soon agreed upon a
text accepted by all the delegations. When the article was
submitted by the Sub-Group, Working Group A considered it and
approved it in four languages at its meeting on 7 April 1975.

Text of article T71:

"The High Contracting Parties at all times, and the Parties
to the conflict in time of armed conflict, shall ensure that legal
advisers shall be available as necessary, to advise military
commanders at the appropriate level on the application of the
Conventions and the present Protocol and on the appropriate
instruction to be given to the armed forces on this subject.

Article 72 - Dissemination

At its meeting on 7 April 1975, Working Group A agreed to
approve article 72, as follows:

Paragraph 1

iThe High Contracting Parties undertake, in time of peace as
in time of armed conflict, to disseminate the Conventions and the
present Protocol as widely as possible in their respective countries
and, in particular, to include the study thereof in their programmes
of military instruction and to encourage the study thereof by the
civilian population, so that those instruments may become known to
the armed forces and to the civilian population.”

Paragraph 2

“Any military or civilian authorities who, in time of armed
conflict, assume responsibilities in respect of the application of
the Conventions and the present Protocol must be fully acquainted

with the text thereof.’

Paragraph 3%/

[fhe High Contracting Parties shall report to the depositary of
the Conventions and to the International Committee of the Red Cross
at intervals of four years on the measures they have taken in
accordance with their obligations under this article.:/

£74 Since the Working Group was unable to reach agreement on the
adoption of this paragraph, it decided to submit this paragraph to
the Committee in square brackets so that the Committee could take.

a vote on it.
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Article 73 - Rules of applieation

At its meeting on 7 April.1975, Working Group A approved
without difficulty the following text of article 73:

“The High Contracting Parties shall communicate to one
another, as soon as possible, through the depositary of the
Conventions and, in case of need, through the Protecting Powers,
their official translations of the present Protocol, as well as
the laws and regulations which they may adopt to ensure the
application thereof."®
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Geneva., 3 February - 18 April 1975

REPORT TO COMMITTEE I
ON THE PROCEEDINGS OF WORKING GROUP B

Between 19 March and 11 April 1975, Working Group B devoted
a total of 14 meetings to Part II of Protocol II. It completed
its work on the following articles:

Article &
Article 6 bis
Article 8

Article 6 - Fundamental guarantees

At its 2nd meeting., the Working Group set ur a working sub-
group which was asked to carry out informal consultations with
delegations on all the proposals submitted, with a view to working
out a text for article 6. This sub-group met under the chairman-
ship of Mr. . Hussain, the representative of Pakistan, and after
holding one meeting, achieved the result sct out in document
CDDH/I/GT/65, which was presented to Working Group B at its meeting
on 25 March 1975. The Working Group decided, however, to discuss
that text later, after it had concluded its discussion on Part II

as a Whole.

The Working Group resumed its consideration of document
CDDH/I/GT/65 at its meetings on 7 and 8 April 1975; after studying
the text and considering its substance, it approved the following
wording by consensus:

"1, All persons who do not take a dircct part or who have ceased
to take part in hostilities, wheéther or not their liberty has been
restricted, are entitled to respect for their person, their

honour and their religious convictions and practices. They shall
in all circumstances be trecated humanely, without adverse dis-
tinction.



CDDH/I/287/Rev.1 - 104 -

2. Without prejudice to the generality of the foregoing, the
following acts agalnst the persons referred to in paragraph 1l are
and shall remaihn. prohlbltud at any time and in any place wnatsoever:

(éj'“v;olgnceutg,the_llfeg health and physical or mental well-
being of persons, in particular murder, and cruel
treatment such as torture and mutilation / or any form

of corporal punishment / / or any form of bodily harm_ /
(b) taking of hostages;

(c¢) acts of terrorism / in the form of acts of violence /
committed against those persons;

(d) outrages upon perscnal dignity, in particular humiliating
and degrading treatment, enforced prostitution and any
form of indecent assault;

(¢) slavery and the slave trade in all their forms;
(f) pillage;
(g) threats to commit any of the foregoing acts.

ZGB. Measures of reprisals against the persons referred to in
paragraph 1 are prohibited. /*

This text calls for some explanation, however.

Paragraph 2 (a)

Certain delegations stated that it was desirable that corporal
punishment should be expressly pronibited. The Working Group agreed
that such punishment should be described in the words “or any form
of corporal punishment”, the term “corporal punishment™ having been
taken from the. Geneva Conventions. That part of the sentence, how~
ever, remains in square brackets, and it will be for the Committec
to decide whether it is to be retained in the final text of the
article.

Faragraph 2 (c)

‘Two Spanish-speaking delegations asked that the words “in the
form of acts of violence” should be deleted, since acts of violence
are implicit in the notion of acts of terrorism.

Paragraph 2 (d)

\ The wording of this sub-paragraph had been taxen from Article 27
of the Fourtn Geneva Convention. One delegation pointed out in that
connexion, that there was a difference between the English and French
texts of that paragraph; the French text rcad "et (and) tout atten-
tat...”, whereas the English version of that phrase began with the
word “or“. The Working Group calls the Drafting Committeec's
attention to that point.
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Paragraph 3 (former paragraph 4), in square brackets.

Since the Working Group had decided to propose to Committee I
that it should postpone consideration of that question to the
third session of the Conference, the Finnish delegation, which had
submitted an amendment (CDDH/I/S93) proposing that the prohibition of
reprisals should be included in the article, decided not to insist
on that paragraph being put to the vote in Committee I at this stage
of its work. '

Article 6 bis

After a lengthy discussion on paragraph 3 of article 6 sub
mitted in document CDDH/I/GT/65, the Working Group decided by con-
sensus to remove it from article 6 and make it a separate article

reading:

"In addition to the protection conferred by article 6, women
and children shall be the object of special respect and shall be
protected against rape, enforced prostitution; and any form of
indecent assault.”

The Working Group also proposed that Committee I should recom-
mend the competent committee of the Conference to include an explicit
reference to women in the context of paragraph 1 of article 32
(Part V, Chapter III of draft Protocol II) based on article & bis.

Article 7 - Safeguard of an enemy hors de combat

At its meeting on 21 March 1975. the Working Group decided to
suspend its consideration of paragraph 1 of article 7 until Commit-
tee III had taken a decision on the corresponding article of draft
Protocol I, namely, article 38, Part III. Section I = Methods and

Means of Combat.

The Working Group decided that paragraph 2 should be transferred
to article 8§ - Persons whose liberty has been restricted -~ of which
it should form a new paragraph 5.

Article 8 - Persons whose liberty has been restricted

At its meeting on 26 March 1975, the Working Croup, aftcr a general
discussion on this article, set up a Working Sub~Group under the
chairmanship of Mr. N. Rechetnjak. representative of the Ukrainian
Soviet Socialist Republic.

This widely-representative sub=-group held six meetings and
succeeded in drafting a text based on document CDDH/I/GT/69, which
reads as follows:

1. In addition to the provisious of article 6, the parties to the
conflict shall respect at least the fellowing provisions with respect
to persons deprived of their liberty for reasons relating to the
armed conflict, whether they are interned or detained:

(a) the wounded and the sick shall be treated in accordance
with articles 12 and 12 bis;
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(b) the persons referred to in paragraph 1 shall, to the
same extent as the local civilian population, be
provided with food and drinking water and be afforded
safeguards as regards health and hygience and protect-
ion against the rigours of the climate and dangers of
the armed conflict;

(c) i they shall be allowed to receive individual or

collective relief; /

(d) they shall be allowed to practice their religion Lfand
receive spiritual assistance from persons, such as
chaplains, performing relisious functions /;

(e) they shall, if subjected to work, have the benefit of
working conditions and safeguards similar to those
enjoyed by the local civilian population.

2. The parties tc the conflict shall also, within the limits of
their capabilities, respect the following provisions with respect
to the persons referred tc in paragraph 1 above:

(a) except when men and women of a family are accommodated
together, women shall be held in quarters separated
from those of men and shall be under the immediate
supervision of women.

* ~
(b) they—/shall be allowed to send and receive letters and
cards. The parties to the conflict may 1limit their
number if they deem it necessary .

(¢) places of internment and detention shall not be located
close to the combat zone. The persons referred to in
the opening paragravh of paragraph 1 above—'shall be
evacuated when the places where they are interned or
detained become particularly exposed to danger arising
out of the armed conflict. if their evacuation can be
carried out in adequate conditions of safety:

(d) they shall have the benefit of medical examinations;

(e) / they shall be allowed to receive individual or
collective relief / ‘

3. Persons who are not covered by the opening paragraph of
parazraph 1 above but whose liberty has bteen restricted in any
‘way whatsoever for reasons relating to the armed conflict shall
be treated humanely in accordance with article & and with sub-
paragraphs 1 (a), 1 (c¢), 1 (d), 2 () and 5 of the present
article.

by, The parties to the conflict shall endeavour to facilitate
-yvisits to the persons referred to in the opening paragraph of
paragraph 1 and in paragrarh % by representatives of an impartial
humanitarian organization.

*/ The attention of the Drafting Committee is drawn to this
form of words which was not felt to be entirely satisfactory.
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5. / A party to the conflict may not release persons deprived
of their liberty in circumstances which would endanger their
health or safety / regarding their return to the adverse party
or their homes. / /

5. / Should a party to the conflict decide to release persons
whose liberty is restricted for reasons relating to the armed
conflict, it must take the necessary measures to ensure their
safety. /"

The text of article 8 also calls for some explanations:

Sub-paragraph 1 (c)

In response to the wishes of a number of delegations to have
this rule put in paragraph 2, the Working Group decided to include
this provision, in brackets, in paragraphs 1 and 2, and to leave
it to the Committee to decide where it should finally be placed.

Paragraph 1 (d)

Some delegations would like to see this provision, with the
brackets removed, in paragraph 2.

Paragraph 2 {(d)

A majority of delegations in the Working Group were against
this provision.

Paragraph 5

Since the Working Group was unable to reach a consensus on
any one text for this paragrapl, the choice rests with the
Committee.

In the first alternative, the amendment proposed by one
delegation is in brackets, and it will be for the Committee to
reach a decision on that amendment before dealing with the
alternative as a whole.

Two delegations, however, were of the opinion that paragraph 5
should be deleted.

Article 9, Principles of penal law and

Article 10. Penal prosecutions

After a lengthy discussion on the substance of these provisions,
the Working Group, at its meeting on 26 March, resolved to consider
the matter further on the basis of the proposal submitted by Belgiun,
the Netherlands and New Zealand (CDDH/I/262), which was designed to
merge these two articles into a single provision. The Working Group
set up a Working Sub-Group to give the problem further consideratiown
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on that basis; Mr. J. De Breucker was appointed Chairman of the

Sub~Group. In view of the short time available, however, this
Sub=-Group has not met and the consideration of these articles will

be continued during the third session of the Conference, on the
above-mentioned basis.

Question of prohibiting reprisals

The question of prohibiting reprisals had been taken up when
article 6 was being considered. Having failed to reach agreement
either on the substance of that idea or on its form, or even on
the position that such a provision should occupy in Part II, or
even in Protocol II, the Working Group set up & Sub-Group under
the chairmanship of Mr. K. Keith., representative of New Zealand.
The Sub-Group submitted document CDDH/I/GT/TY4 to Working Group B;
after a discussion and consultations among a number of delegations,
the document was amended by document CDDH/I/GT/79, reading as
follows:

"If one party to the conflict does not respect the provisions
of the present Protocol, that fact does not in any circumstances
authorize the non-compliance by the other party with the provisions
of this Part, even for the purpose of inducing the adverse party to
comply with its obligations.™ '

Although this proposal (CDDH/I/GT/T74) had been drawn up by a
working Sub-Group of 15 delegations, and although it was subse-
quently supported by a number of delegations in an amended form
(CDDH/I/GT/79), there were lengthy discussions in Working Group B
on the substance of the proposal, some delegations objecting that
it covered too broad a field. A number of delegations then put
forward new proposals. In the circumstances, the Working Group
took the following decisions:

(a) to propose to Committee I that it take no decision on
the matter at the present session but resume consider-
ation of the problem at the third session of the
Conference;

(b) to request the ICRC and all delegations, in order to
facilitate future work, to study the question before
the next session of the Conference, such study being
based in particular on the new proposals put forward
in the course of the discussion and set out in the
annex of this report.
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ANNEX

The idea of prohibiting reprisals

New proposals

Iran (original: FRENCH)

"Acts of vengeance likely to affect the humanitarian rights
conferred upon persons protected by this Part are prohibited.’®

Philippines (original: ENGLISH)

"Failure of one Party to the conflict to comply with the
provisions of the present Protocol shall not authorize the
other party to employ counter measures for the purpose of
enforcing the provisions.V

Pakistan (original: ENGLISH)

"Isolated cases of disrespect of the provisions of the
present Protocol by one party shall not in any circumstances
authorize the non-compliance by the other party with the
provisions of this Part, even for the purpose of inducing the
adverse Party to comply with its obligations.”

Canada (original: ENGLISH)

TIf a Party to the conflict persistently violates the
provisions of the Protocol and refuses to comply with those
provisions after being called upon to do so, E?en, except con-
cerning the persons protected by articles ...=', the adverse
Party may nevertheless resort to measures which are in breach
of the Protccol, provided it had warned the offending party
that such action will be resorted to ifn?he offensive acts are
not terminated within a specified time.%

1/ These would be the articles that concern, in particular,
the protection of persons within the power of one of the

Parties to the conflict.

2/ As is clear from the language of the proposal, this 1is
intended to be of general application affecting the
entire Protocol.
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Annex

Italy (original: FRENCH)

"The provisions of the present Part must be observed at
all times and in all circumstances, even if the other Party
to the conflict is guilty of violating the provisions of the
present Protocol.™
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COMMITTEE I

REPORT

I. TINTRODUCTION

1. Mr. E. F. Ofstad (Norway) was elec%ed Chalrman of Committee I
by acclamation at the thirty-first plenary meeting of the
Conference, and Mr. K. Obradovic (Yugoslavia) and Mr. B. A. Clark
(Nigeria) continued to serve as Vice-Chairmen. Mr. A. de Icaza
(Mexico) continued to act as Rapporteur.

2. Four legal experts of the International Committee of the Red
Cross, Mrs. D. L. Bujard, Mrs. S. Junod, Mr. C. Pilloud and

Mr. B. Zimmermann, attended the meetings and introduced the texts
submitted by the ICRC for draft Protocols I and II. Mr, J. F. Kammer
and Mr. L. Stampfli, served as Legal Secretaries tc the Committee.

3. The Committee held eighteen meetings between 22 April and

17 May 1976 and six meetings between 3 and 9 June, making a total
of twenty-four. The views expressed by representatives during the
discussions appear in the summary records of those meetings '
(CDDH/I/SR.42-65).

by, The Committee adopted the following articles:

Article 74 of draft Protocol I, adopted on
3 June 1976, by consensus. For the text of the article
as adopted, see paragraph 78 of the present report.

Article 76 of draft% Protocol I, adopted on
3 June 1976, by consensus. For the text of the article
as adopted, see paragraph 83 of the present report.

New article 10 of draft Protocol II, adopted on
b June 1976, by consensus. For the text of the
article as adopted, see paragraph 95 of the present
report.

Article 36 of draft Protocol II, adopted on
4 June 1976, by consensus. For the text of the article
as adopted, see paragraph 101 of the present report.
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Article 37 of draft Protocol II, adopted on
4 June 1976, by conc :nsus. For the text of the article
as adopted, see paragraph 106 of the present report.

Article 38 of draft Protocol II, aaopted on
4 June 1976, by consensus. For the text of the article
as adopted, see paragraph 110 of the present report.

Article 39 of draft Protocol II, adopted on
4 June 1976, by 34 votes to 17, with 2 abstentions.
For the text of the article as adopted, see
paragraph 114 of the present report.

The Committee also considered new article 74 bis, article 75,
new articles 75 bis and 76 bis, articles 77 and 78, new
article 78 bls, artlcle 79 and new article 79 blS of draft
Protocoi I, and new article 10 bis of draft Protocol II. The
Committee w1ll have to give further consideration to new

article 10 blS (see paragraphs 97, 97 blS and 98 of the present
report)

5.  -At the thirty-first plenary meeting of the Conference, on

21 April 1976, it was decided that articles 63 to 65 and 67 to 69 of
draft Protocol I and article 32 of draft Protocol II should be
allocated finally to Committee III.

6. At the forty-second meeting of the Committee, on 22 April 1976,
the Chairman submitted, in his introductory statement, the
programme of work of the Committee (CDDH/I/301) and stated that

the first article to be considered would be article 74 of draft
Protocol I.

T Working Group A, established at the nineteenth meeting of

the Committee, on 11 February 1975, was requested to continue
consideration of the articles of draft Protocol I after they had
been discussed in plenary. Mr. A. de Icaza (Mexico), Rapporteur

of Committee I, continued to serve as Chairman of the Working Group.

8. Working Group A held eleven meetings between 3 May and
2 June 1976.

9. Working Group B, established at the twenty-=second meeting of
the Committee, on 14 February 1975, was likewise instructed to
continue consideration of the articles of draft Protocol IT.

Mr. K. Obradovicd (Yugoslavia), Vice-Chairman of the Committee,
continued to serve as Chairman of the Working. Group.

10. VWorking Group B held fourteen meetings between 4 May and
4 June 1976.
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IT. CONTINUATION OF THE WORK OF COMMITTEL I

A. Discussion of articles by the Committee

Article 74 of draft Protocol I

11. VWhen the Conference resumed work at the third session9 the
following amendments to article 74 had been submitted:

Philippines: CDDH/I/57
German Democratic Republic: , CDDH/I/85
International Committee of CDDH/210/Annex -2

the Red Cross:
Australia: CDDH/I/253

The following amendments were submitted at the third session of
the Conference:

Switzerland (for sponsor's CDDH/1/303
introduction, see
CDDIiI/I/SR.43):

Poland (for introduction, CDDH/I/304

see CDDH/I/SR.46):

United Kingdom of Great Britain CDDH/I/309
and Northern Ireland. United
States of America (for
introduction, see CDDH/I/SR.46):

Algeria, Egypt, Iraq. Jordan, CDDH/I/311
Lebanon, Libyan Arab Republic,
Palestine Liberation Organiza-
tion, Saudi Arabia, Sudan,
Syrian Arab Republic, Tunisia,
United Arab Fmirates:

Mongolia, Uganda. United Republic CDDH/I/313 and Add.1
of Tanzania (for sponsor's
introduction, see CDDH/I/SR.LT):
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12. Together with the other articles in draft Protocol I, Part V,
Section II, article T4 was the subject of a general debate at the
forty-third, forty-fourth and forty-fifth meetings on 23, 26 and
27 April 1976 (CDDH/I/SR.43%, Li4 and 45).

13. The debate on article 74 in particular took place at the
forty-fifth meeting on 27 April, at the forty-sixth meeting on
28 April and at the forty-seventh meeting on 29 April 1976.

14, At the forty-third and forty-fifth meetings, the
representative of ICRC introduced article 74 and in particular
the new text contained in document CDDH/210/annex 2.

15. At the end of its debate, the Committee decided to refer
the ICRC draft and the amendments.listed above to Working
Group A.

New article 74 bis of draft Protocol I

16. New article 74 bis was submitted by France (CDDH/I/221).

A revised proposal (CDDH/I/221/Rev.l) was submitted at the
forty-sixth meeting on 28 April 1976.

17. The Committee considered this proposal at the forty-sixth
meeting on 28 April 1976, the forty-seventh meeting on

29 April 1976 and the forty-eighth meeting on 30 April 1976. At
the same time, the Committee considered new article 70 bis
submitted by Poland (CDDH/IIL/103). These questions were then
referred to Working Group A.

Article 75 of draft Protocol I

18. An amendment to article 75 (CDDH/I/254) had been submitted
by Australia at the second session. At the third session the
following amendments were submitted:

Switzerland (for sponsor's CDDH/I/303
introduction, see
CDDH/I/SR.43):

United States of America (for CDDH/I/305
introduction, see CDDH/I/SR.49):

Canada, Federal Republic of CDDH/I/314
Germany, Nicaragua,
Philippines (for introduction,
see CDDH/I/SR.49):
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19. The representative of the ICRC introduced article 75 at the
beginning of the forty-ninth meeting on 3 May 1976. The general
debate on article 75 was completed at the same meeting.

20. At the forty-ninth meeting one delegation proposed that the
Committee should immediately vote on amendment CDDH/I/314 and
that it should refer article 75, together with the other amend-
ments, to Working Group A. The proposal was adopted by

38 votes to 22, with one abstention (see CDDH/I/SR.49).

21. When put to the vote, amendment CDDH/I/314 was rejected by
43 votes to 5, with 21 abstentions.

New article 75 bis of draft Protocol I

22. New article 75 bis had been proposed by Pakistan at the
first session (CDDH/I/22). The Committee examined it and
referred it to Working Group A.

Article 76 of draft Protocol I

23. Article 76 submitted by the ICRC had already been the subject
of an amendment by the Syrian Arab Republic (CDDH/I/T74). At the
third session, the following amendments were submitted:

Switzerland (for sponsor's CDDH/I/303
introduction, see
CDDH/I/SR.43):

United States of America (for CDDH/I/ 306
introduction, see
CDDH/I/SR.50):

24, Article 76 was introduced by the ICRC at the fiftieth
meeting on 4 May 1976. The Committee considered the article
together with the related amendments at the same meeting and
also at the fifty~first meeting on 5 May. Working Group A was
then requested to study the article in greater detail.

New article 76 bis of draft Protocol I

25. At the fiftieth meeting, new article 76 bis (CDDH/I/307) was
introduced by its sponsor - the delegation of the United States of
America. This proposal was also referred to Working Group A.
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Article 77 of draft Protocol I

26. Article 77 submitted by the ICRC was the subject of the
following amendments:

Syrian Arab Republic: CDDH/I/T4
Australia: CDDH/1/255
Switzerland (for sponsor's _ CDDH/1/303

introduction, see
CDDH/I/SR.43):

United States of America (for CDDH/I/ 308
introduction,. see '
CDDH/I/SR.51):

27.. The Committee considered article 77 at the fifty-first meeting,
on 5 May 1976 and the fifty-second meeting 6 May 1976. Article 77
and the amendments theretc were referred to Working Group A.

Article 78 of draft Protocol I

28. Article'78 submitted by the ICRC was the subject of the -
following amendments:

Australia (this amendment was CDDH/I1/256
withdrawn by the sponsor at
the fifty-third meeting on
7 May 1976):

Belgium: CDDH/I/266

Switzerland (for sponsor's CDDH/I/303
introduction, see
CDDH/I/SR.43):

United Kingdom of Great Britain CDDH/I/309
and- Northern Ireland, United '
States of America (for intro-
duction, see CDDH/I/SR.53):

Bulgaria, Byelorussian Soviet: CDDH/I/310 and Add.1l
Socialist Republic, Czecho-
slovakia, Democratic Republic
of Viet-Nam, German Democratic
Republic, Hungary, Poland,
Republic of South Viet-Nam,
Ukrainian Scoviet Socialist
Republic, Union of Soviet
Socialist Kepublics:
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"Philippines: ‘ CDDH/I/315

29. Article 78, which was introduced by the representative of the
ICRC at the beginning of the fifty-third meeting, was discussed at
the same meeting, the fifty-fourth meeting and the fifty-fifth
meeting. The Committee decided by 27 votes to 26, with 11
abstentions, to refer article 78 to Working Group A (CDDH/I/SR.55).

New article 78 bis of draft Protocol I

30. The new article 78 blS (CDDH/I/312 and Add.l) was proposed by
Bulgaria, Byelorussian Soviet Socialist Republic, Czechoslovakla,
Democratic Republic of Viet-Nam, German Democratic Republic,
Hungary, Mongolia, Poland, Republic of South Viet-Nam, Ukralnlan
Soviet Socialist Republic and the Union of Soviet Socialist
Republics. The new article was introduced at the fifty-third

meeting (CDDH/I/SR.53).

31, At the fifty-fifth meeting the Chairman of the Committee
proposed that new article 78 bis, together with articles 78 and

79, should be referred to Working Group A. As the suggestion was
objected to, the Chairman proposed that a vote should be taken on
the referral of article 78 bis to Working Group A. The proposal
to refer article 78 bis to Working Group A was rejected by 29 votes
to 23, with 12 abstentinns.

Article 79 of draft Protocol I

32. Artlcle 79, as proposed by the ICRC, was the subJect of the
following amendments:

Philippines: ‘ CDDH/I/57
France, Mali, Switzerland: - CDDH/I/279
Switzerland (for sponsor's CDDH/I/303

introduction, see
CDDH/I/SR.43):

33, Article 79 was discussed at the fifty-third, fifty-fourth,
fifty-fifth and fifty-sixth meetings- and was referred to WOrklng
Group A at the last mentioned meeting on 12 May 1976.

New article 79 bis of draft Protocol I

34, A proposal for a new article 79 bis was.made by Denmark, New
Zealand, Norway and Sweden (CDDH/I/241 and Add.1l); another proposal
for a new article 79 bis was made by Pakistan (CDDH/I/267), and an
amendment to the proposal in CDDH/I/241 and Add.l was submitted by
Japan (CDDH/I/316).
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35. The new article 79 bis was discussed at the fifty-sixth,
fifty-seventh and fifty- elghth meetings of the Committee on

May 12, 13 and 14, 1976. The ICRC representative explained the
ICRC's p051tlon at the . flfty sixth and fifty-eighth meetings.
Flnally the proposals. for a new article 79 bis and the amendment
were referred to Working Group. A.

Article 36 of draft Protocol II
36. There were no amendments to article 36.

37. At its flfty ninth meetlng on 17 May 1976 the Committee took
cognizance of article 36 of draft Protocol II, 1ntroduced by the

ICRC, and proceeded to. consider the text of the article. At the

end of the discussion the Committee decided to refer the text:of

the ICRC draft to Working Group B.

Article 37 of draft Protocol II

38. Article 37.was the subject of the following amendment:
Brazil: CDDH/I1/319

39. At its fifty-=ninth meeting, the Committee eeonsidered
article 37 of draft Protocol IT, after its introduction by the
ICRC.

40, At the close of the general discussion the Committee decided
to refer the text of the ICRC draft, together with the amendment
submitted, to Working Group B.

Article 38 of draft Protocol II

41. Article 38 was the subject of the following amendment:

United Kingdom of Great Britain CDDH/I1/318
and Northern Ireland:

42, After the introduction of article 38 of draft Protocol II

by the ICRC, the Committee considered the article at its fifty-
ninth meeting. It then decided to refer article 38, together with
the above-mentioned amendment, to Working Group B, for more
detailed consideration.

Article 39 of draft. Protocol 11

43, There were no amendments to article 39.
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4, The Committee considered article 39 of draft Protocel IIX
at its fifty-ninth meeting, after its introduction by the ICRC.
The Committee then referred article 39 to Working Group B for
more detailed consideration.

B. Results of the work of Working Groups A and B

Article 74 of draft Protocol I

45. Working Group A was asked to examine article 74 with a view
to submitting a draft article to the Ccmmittee. The Group
completed the consideration of the list of possible grave breaches
in five meetings, on the basis of a working document by the
Chairman and of other documents submitted.

46, At its meeting on 21 May, Working Group A formed a Sub-Group
under the Chairmanship of Mr. J. M. Hussain (Pakistan), to give
more detailed consideration to the drafting of a text of

article 74. The Sub-Group held seven meetings, and the results

are given in its report to Working Group A.

47. At 4ts meetings on 1 and 2 June Working Group A took note
of the report of the Sub-Group, and adopted the text and notes,
as set forth in the report of the Group (CDDH/I/324).

Article 75 of draft Protocol I

47 bis. After consideration by Working Group A the text of this
article was included in article 74, paragraph 3 (f) (see
CDDH/I/324).

Article 76 of draft Protocol I

48. Working Group A considered draft article 76 at its meetings
on 24 and 25 May. On 2 June it adopted the text given in its

report (CDDH/I/324, para. 11).

Articles 9 and 10 of draft Protocol II

49, In accordance with the decision taken on 26 March 1975 at the
second session of the Conference by Working Group B (see the

report of Committee I on 1ts second session - CDDH/219/Rev.1,
para.178), the Working Sub-Group, already established, met on

22 April 1976 under the chairmanship of Mr. J. de Breucker
(Belgium), to consider the question on the basis nf amendment
CDDH/I/262. This was a proposal by Belgium, the Netherlands and
New Zealand to amalgamate articles 9 and 10 into a single provision.
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50. The Sub-Group held'five_meetings from 22 to.30 April 1976,
and submitted 1ts report to Working Group B at its meeting on
4 May. '

51. Working Group B met four times between 4 and 10 lMay to study
the report of the Sub-Group.and adoont a redrafted text. The
results of its work are set forth in its report (CDDH/I/317/Rev.2)
recommending the adoption of a new article 10.

52. Wofking Group % met on 2 June to adopt its report
(CDDH/I/317/Rev.2).

New article 10 bis of draft Protocol II

53. 1In accordance with the request made at the second session by
Working Group B (see CDDH/I/219/Rev.l, para. 180), the ICRC had
prepared a report on the problem of reprisals in the context of
Protocol II (CDDH/I/302). to which were appended the amendments
and proposals submitted in the Main Committees at the first and
second sessions of the Conference. '

54, Vorking Group B, having heard the introduction of documeént
CDDH/I1/302 by the ICRC on 12 May 1975, devoted its meetings on
12, 13 and 14 May to the study of that document. The Working
Group decided at its meeting on 1! #ay to reconstitute a Working
Sub~Group, under the chairmanship cf Mr. K.J. Keith (New Zealand)
to prepare a text of the article.

55. The Working Sub-CGroup met on 17 and 1& May, and submitted a
report to Working Group B.

56. Working Group B took note of the report of the Sub-~Group., at
its meeting on 19 "ay. and prepared its report to Committee I
(CDDH/1/3%20/Rev.2). At its meeting on 2 June Working Group B
adopted the reéeport with some changes. In particular, it decided
to replace the word "reprisals'™ throughout by a reference to new
article 10 bis.

Article 386 of draft Protocol TII

57. Working Group B considered article 35 of draft Protocol II at
its meeting on 20 riay, and adopted a slishtly redrafted text. The
result of its work is given in its report to the Committee :
(CDDH/I/3%23

58. At its meeting on 4 June Working Group R adopted its report
and transmitted it to the Committcee.
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Article 37 of draft Protocol II

59. At its meeting on 20 May 1976 Working Group B considered
article 37 of draft Protocol II, and the amendment to it, and
prepared its report to the Committee (CDDH/I/323).

60. At its meeting on 4 June Working Group B adopted its report
(CDDH/1/323) and transmitted it to the Committee.

Article 38 of draft Protocol II

61. At its meetings on 20 and 24 May Working Group B considered
article 38 of draft Protocol II and the amendment to it. The
result of its work is given in its report (CDDH/I/323) to the

Committee.

62. On 4 June 1976 Working Group B adopted its report (CDDH/I/323)
with some corrections. Some. delegations pointed out that, in
accordance with a decision taken in the Working Group, the word
“shall” in the English text should be replaced by the word “should”.

Article 39 of draft Protocol II

63. Working Group B examined article 39 of draft Protocol II at its
meeting on 25 May 1976. As it was unable to reach any conclusion,
the Group decided to establish a Working Sub-Group under the chair-
manship of Mr. S. Ben Rejeb (Tunisia) to prepare a text for

article 39.

G4. The Working Sub-Group met on 26 and 28 May 1976, and examined
various working proposals without. however, reaching any agreement.

65. The Working Sub-Group then decided to dissolve and to make an
oral report, through its Chairman, to Working Croup B. Working
Group B resumed consideration of article 39, to which it devoted
two meetings, on 31 May and 1 June 1976.

66. The results of its work are given in its report (CDDH/I/323) to
the Committee. The Working Group met on 4 June 1976 to adopt its
report.

67. A number of delegations asked that various changes should be
made in the report, which was reissued on 7 June 1976 in its
redrafted form under the symbol CDDH/I/323/Rev.l. In addition
Working Group B transmitted the proposed text of article 39 in its
report to the Committee.



- 126 -
CDDH/234/Rev.1

C. Results of the work of the Committee

Article 74 of draft Protocol I

68. Following the discussion in Committee I, and in the light of
the notes included in the report of Working Uroup A (CDDH/I/324),
the following comments appear necessary:

69. A.change was made in paragraph 2. A reference to article 42 bis
was inserted.

70. With regard to paragraph 3, a number of delegations pointed out
that the acts or omissions defined in article 11, paragraph 4, ought
not, technlcally speaking, to create a grave breach if commltted

agalnst a country's own natlonals The delegations concerned asked
the Chairman of the Committee to raise the matter with the Chairman

of Committee IT.

71. One delegation asked at the sixtieth meeting, on 3 June 1976,
for the insertion in paragraph 3 of article 74 of a new sub-
paragraph worded as follows:

“{g) the use of weapons prohibited by the law of war, such
as asphyxiating, poisonous or other gases and analogous
liquids, materials or devices, dum-dum bullets, and those
weapons that violate the traditional principles of inter-
national law and humanitarian rules, suﬂh as biological
weapons, blast and fracmentatlon weapons

Several representatives approved this proposal. Others, while
approving it in principle, were not in entire agreement with the
wording of the draft. Still others who indicated objections, also
expressed their sympathy with the humanitarian aims that led to its
introduction. After a full discussion it was suggested that no
decision should be taken on this proposal at the present session,
it being understood that the question of including in Protocol I

a provision-for the treatment of such violations as .grave breaches
could be taken up at the fourth session. With this understanding
the proposal was not pressed to a vote at the present session.

72. Several delegations objected to the reference to the principle
of proportionality in article 50, paragraph 2 (a) (iii) in the
context of dangerous forces in paragraph 3 (c) of article T74.

73. With regard to paragraph 3 (d), some delegations wanted the
words '"as defined in articles 52 and 53" added at the end of the
sentence. One delegation expressed reservations concerning this
sub-paragraph, particularly with regard to the inclusion of
"demilitarized zones'.

T4. One delegation expressed reservations regarding the words "and
other protective signs*” in paragraph 3 (f).
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74 bis. One delegation dissociated itself from the consensus on
paragraphs 4 (a), (b) and (c).

75. While many delegations supported the wording of paragraph 4 (c)
as reproduced in this report, two delegations objected to its
inclusion and a few delegations preferred the following alternative
draft:
“The practice of discrimination in the form of distinction,
exclusion, restriction or preference based on race, colour,
descent or national or ethric origin involving outrages upon
personal dignity and manifestations such as inhuman and
degrading treatment and related practices of apartheid.”

76. Paragraph 4 (d) was amended by substituting the clause for
example within the framework of a competent international organiza-
tion~ for the wording proposed by the Working Group: “either within
the framework of a competent international organization or, if the
party concerned so chooses, directly with the adverse party®”.

77. One delegation considered that the provisions of paragraph 5
did not prejudge the question whether or not acts covered by
article 74 constituted crimes against humanity. Several other
delegations pointed out that the term “war crimes” as used in
article 74, paragraph 5, was alien to the terminology of the
Conventions and the present Protocol. Several other delegations
guestioned the desirability of such a paragraph and objected to it.
The latter delegations expressed reservations to paragraph 5.

78. Article 74 was adopted paragraph by paragraph., at the sixtieth
and sixty-first meetings and the article as a whole by consensus,
at the sixty-first meeting held on 3 June 1976. It reads as
follows (see also CDDH/I/326%*):

Article 74 - Repression of breaches of the present Protocol

"1. The provisions of the Conventions relating to the
reppression of breaches and grave breaches, supplemented by
the present section, shall apply %o the repression of
breaches and grave breaches of this Protocol.

2. Acts described as grave breaches in the Conventicns are
frrave breaches of this Protocol if committed against persons
protected by article 42, 42 bis or 64 of this Protocol, or
against wounded. sick or shipwrecked persons of the adverse
party protected by this Protocol, or against medical or
religious personnel, medical units, or medical transports
under the control of the adverse party protected by this
Protocol.
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3. In addition to the arave breaches defined in article 11,
the following acts shall be regarded as grave breaches of
this Frotocol, when committed wilfully, in violation of the
relevant provisions of this Protocol, and causing death or
serious injury to body or health:

(g) making the civilian population or individual
civilians the object of attack;

(b) launching an indiscriminate attack affecting
the civilian population or civilian objects
with the knowledge that such attack will cause
excessive loss of 1ife, injury %o civilians,
or damage to civilian objects. as defined in
article 50 (2) (a) (iii);

{c) 1launching an attack against works or
installations containing dangerous forces with
the knowledgze that such attack will cause
excessive loss of life, injury to civilians,
or damace to civilian objects, as defined in
article 50 (2) (a) (iii);

(d) making non-defended localities and demilitarized
zones the object of attack;

(e) making a person the object of attack with the
knowledme that he is hors de combat;

(f) the perfidious use of the Red Cross, Red
Crescent, Red Lion and Sun signs and other
protective sigsns recognized by the Conventions
or the present Protocol in violation of article
35 of the present Protocol. :

b, In addition to the grave breaches defined in the nreceding
paragraphs of this article and in the Conventions, the
following shall be regarded as grave breaches of the Protocol
when committed wilfully and in violation of the Conventions

or the Protocol:

(a) the transfer by the occupying power of parts of

- its own civilian population into the territory
it occupies, or the deportation or transfer of
all or parts of the population of the occupied
territory within or outside of this territory,
in violation of article 49 of the fourth
Convention;
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(b) wunjustifiable delay in repatriation of prisoners
of war or civilians;

(¢) practices of apartheid and other inhuman and
degrading practices involving outrages upon
personal dignity, based on racial discrimination;

(d) makine clearly recognized historic monuments,
places of worship or works of art which constitute
the cultural heritage of peoples and to which
special protection has been given by special
arrangement, for example within the framework
of a competent international organization, the
object of attack, causing as a result extensive
destruction thereof, where there is no evidence
of the violation by the adverse party of article
47 bis (b) and when such historic monuments,
places of worship and works of art are not located
in the immediate proximity of military objectives.

(e) depriving a person protected by the Conventions
or by paragraph 2 of this article of the rights
of fair and regular trial.

5. Without prejudice to the application of the Conventions
and of this Protocol. grave breaches of these instruments
shall be regarded as war crimes.”

Article 75 of draft Protocol I

79. Article 75 was included in paragraph 3 (f) of article T4.
(See the report of Working Group A (CDDH/I/32L, para.8)).

New article 75 bis of draft Protocol I

80. The new article 74 also takes into account the grave breaches
defined in the new article 75 bis (CDDH/I/22), proposed by Pakistan.

Article 76 of draft Protocol I

81. At its sixty-first meeting on 3 June 1976, the Committee had
before it the report of Working Group A on article 76 (CDDH/I/324).

82. At its sixty-first meeting. the Committee adopted by consensus
article 76 as proposed by Working Group A, with a drafting change
‘consisting of the insertion in the second paragraph of the English
text of the words "should have® after the words "if they knew or
had information which®™ and, moreover, the addition of a suffix in
the Russian text.
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83. The text of article 76, as adopted, is as follows (see also
CDDH/I/325%):

Article 76 - PFailure to act

"The High Contracting Parties /and the Parties to the
COnlllCt7 shall repress grave br9aches and take measures
necessary to suppress all other breaches; of the Conventions
or the present Protocol, resulting from a failure to act
when under a duty to do so.

The fact that a breach of the Conventions or of the
present Protocol was committed by a subordinate does not
absolve his superiors from nenal or disciplinary responsibility
as the case may be, if they knew or had information which
should have enabled them to conclude in the circumstances
at the time that he was committing or was going to commit
such a breach and if they did not take all feasible measures
within their power to prevent or repress the breach.”

It will be for the Drafting Committee to decide whether to include
the words in square brackets in the first paragraph.

Articles 9 and 10 cof draft Protocol II

84. TFor the general consideration of articles ¢ and 10 of draft
Protocol II, reference should be made to the report of Committee I
on its second session (CDD#H/219/Rev.l, paragraph 177).

85. The Committee considered the new article "0 at its sixty-~-third
meeting, on 4 June 1976, on the basis of the report of Working
Group B (CDDH/I/317/Fev.2).

86. Working Group B on articles ¢ and 10 took the view that it was
not called upon, under its terms of reference, to consider the
question of collective penalties referred to in vparagraph 2 (b) of
document CDDH/I/262 and that the subject should be dealt with in
an appropriate article in draft Protocol IX.

87. The preamble to paragraph 2 was adopted by consensus, together
with sub=-paragraphs (a)., (b) and (f). Sub- paraﬂraphs (d) “and (e)
were also adopted by consensus after the word "“everyone" had been
changed into “anyone™ in the English text at the insistance of one
delegation. A vote was taken on sub- paraaraph (c) because one
delegation thought that the expression "national Tlaw” might give
rise to serious problems of interpretation. Sub-paragraph (g) was
maintained as it stood by 35 votes to 3, with U4 abstentions.
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83. Paragraph 3 of new article 1C was adopted by consensus.

89. The Committee decided by consensus to delete former paragraph
4. and to add to the end of paragraph 5 (former paragraph 6) the
words "In no such case shall a death pnenalty be carried out until
the end of the armed conflict’.

90. One delegation requested that the words "and mothers of young
children” in paragraph 4 (former paragraph 5) be put to the vote
separately. The Committee decided to retain those words by 37 votes
to 2, with 9 abstentions. Paragraph 4 was then adopted by consensus.

91. Paragraph 5 (former paragraph G), with the addition mentioned
above, was adopted by consensus, together with paragraphs 6 and 7
(former paragraphs 7 and 8).

92. One delegation pointed out that Working Group B had not provided
any title for this article and suggested that it be entitled
"Prosecution and punishment of criminal offences” and that paragraph
1 be deleted. Another delegation suggested that new article 10
should bear the same title as the former ICRC draft of article 10,

i.e. "Penal prosecutions™. Yet another delegation suggested that
article 10 should bear the same title as the former ICRC draft of
article 9: "Principles of penal law”. This last delegation did

not press its proposal, but reaffirmed the necessity of retaining
paragraph 1.

93. The Committee decided to retain paragraph 1 and that the
Drafting Committee should finally decide on the definitive title of

the new article.

93 bis. Some delegations expressed reservations concerning new
article 10.

94, The new article 10 was then adopted as a whole by consensus
at the sixty-third meeting on 4 June 1976.

95. The text of the article as adooted 1s as follows (CDDH/I/331%*):

New article 10

¥1. This article applies to the prosecution and punishment
of criminal offences relating to the armed conflict.

2. No sentence shall be passed or penalty executed on a
person found gullty of an offence except pursuant to a
conviction pronounced by a tribunal offering the essential
guarantees of independence and impartiality. In particular:
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(a) the procedure shall provide for an accused to be

T informed without delay of the particulars of the
offence allesed against him and shall afford the
accused before and during his trial all necessary
rights and means of defence;

(b) no one shall be convicted of an offence except on
the basis of individual penal responsibility;

(c) no one shall be held guilty of any criminal
offence on account of any act or omission which
did not constitute a criminal offence. under
national or international law, at the time when
it was committed; nor shall a heavier penalty
be imposed than the one that was applicable at
the time when the criminal offence was committed;
if, subsequent to the commission of the offence.
provision is made by law for the imposition of a
lighter penalty, the offender shall benefit
thereby;

(g) anyone charged with an offence is presumed
innocent until proved suilty according to law;

(g) anybne charged with an offence shall have the
right to be tried in his presence;

(f) no one shall be compelled to testify against
himself or to confess guilt.

3. A convicted person shall be advised on conviction of
his judicial and other remedies and of time-limits within
which they may be exercised.

i, The death penalty shall not be pronounced on persons

below eighteen years of age at the time of the offence and
shall not be carried out on pregnant women and mothers of

young children.

5. In case of prosecutions carried out against a person
only by reason of his having taken part in hostilities. the
court, when deciding upor the sentence. shall take into
consideration, to the greatest possible extent, the fact
that the accused respected the provisions of the present
Protocol. In no such case shall a death penalty be carried
out until the end of the armed conflict.
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6. Anyone sentenced shall have the right to seek pardon
or commutation of the sentence. Amnesty, pardon or
commutation of the sentence of death may be granted in
all cases.

7. At the end of hostilities the authorities in power
shall endeavour to srant amnesty to as many as possible
of those who have participated in the armed conflict, or
those whose liberty has been restricted for reasons in
relation to the armed conflict, whether they are interned
or detained."

Article 10 bis of drarft Protocol II

96. Tor particulars of past work relating to the problem of the
prohibition of reprisals within the framework of Protoceol II,
reference should be made to the report of Committee I on its second
session (CDDH/219/Rev.1l, paras. 152 and 179).

" 97. The Committee took note of the report of Working Group B, and
also took note of the fact that, since Committee III had still to
make the relevant decisions on Part V of draft Protocol II, it was
not yet able to reach a final decision on the matter, and decided
that, when Committee III had taken those decisions, it would, in
accordance with paragraph 4 of the report of WOrklng Group B
(CDDH/I/320/Rev.2) return to the matter.

37 bis. VYorking Groun B adopted the following text.

"The provisions of /Parts II, III and V/ shall not, in
any circumstances or for any reason whatsoever, be violated,
even in response to a violation of the provisions of the

Protocol.™

98. The Committee further instructed its Chairman to inform the
Chairman of Committee III of its decision.

Article 36 of draft Protocol II

99, At its sixty-second meeting, on 4 June 1976, the Committee
considered article 36 of draft Protocol II as proposed in the report
of Vorking Group B (CUDH/I/323).

100. The Committee adopted article 36 by consensus at its sixty-
second meeting.

101. The text of article 35 as adopted is as focllows (CDDH/I/327%*):



- 134 -
CDDH/234/Rev.1

Article 36 ~ Measures for ekecution

"Each Party to the conflict shall take the necessary
measures to ensure observance of this Protocol by its
military and civilian agents and persons subject to
its control.'

Article 37 of draft Protocol II

102. At its sixty-second and sixty-third meetings, on 4 June 1976,
the Committee considered article 37 of draft Protocol II as proposed
in the report of Working Group B (CDDH/I/323).

103. Some delegations considered that paragraph 1 of the French text
should be amended to read "en temps de paix", instead of "dés 1le
temps de paix™; to bring it into line with article 72 of draft .
Protocol I. It was so decided. Some delegations pointed out that
article 37, paragraph 2, should read "their ... agents", and "their
control™, instead of "its ... agents™, and "its control". The
Committee approved that change.

104. One delegation requested the deletion from paragraph 1 of the
words "and in particular to include the study thereof in their
programmes of military instruction, and to encourage the study
thereof by the civilian population”™. The decision to delete these
words was taken by 30 votes to 25, with 2 abstentions, Paragraph 1
was adopted by consensus at the sixty-second meeting.

105. Article 37 of draft Protocol II was adopted in its new version
by consensus at the sixty-third meeting.

106. The text of article 37 as adopted is as follows (CDDH/I/328%):

Article 37 - Dissemination

"l. The High Contracting Parties undertake to disseminate
the present Protocol as widely as pcssible in time of peace;
so that it may become known to the armed forces and to the
civilian population.

2. In time of armed conflict, the parties to the conflict
shall take appropriate measures to bring the provisions

of the present Protocol to the knowledge of their military
and civilian agents and persons subject to their control.”
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Article 38 of draft Protocol II

107. At its sixty-third meeting, the Committee considered article 38
of draft Protocol: II, as proposed in the report of Working Group B
(CDDH/I/323), on the understanding that the English text of para-
graph 1 should read "should®™, and not "shall"™.

5

106. Some delegations entered express reservations regarding the
proposed article.

109. Article 38 of draft Protocol II was none the less adopted by
consensus at the sixty-third meeting.

110. The text of article 38 as adopted is as follows (CDDH/I/329*):

Article 38 - Snecial agreements

"The Parties to the conflict should endeavour to
bring into force by means of agreements or mutual declarations
all or part of the provisions of the Geneva Conventions of
12 August 1949 and of the Additional Protocol relating to
the Protection of Victims of International Armed Conflicts."

Article 39 of draft Protocol II1

111. At its sixty-third meeting, the Committee considered article 39
as proposed in Working Group B's report (CDDH/I/323).

112, After a prolonged discussion on procedure, the Chairman proposed
that the Committee vote sclely on the second sentence of the

proposed article 39 without the words in square brackets, i.e.

"The International Committee of the Red Cross may offer its services
to the Parties to the conflict®. The Chairman's ruling was put to
the vote and endorsed by 23 votes to 22, with 6 abstentions.

113. The above quoted text was then put to the vote and adopted by
34 votes to 17, with 2 abstentions.

114, The text of article 39 as adopted is, therefore, as follows
(CDDH/I/330%*):

Article 39 - Co-operation in the observance of
the present Protocol

"The International Committee of the Red Cross may
offer its services to the Parties to the conflict.™
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Articles and amendments to be considered at the fourth
session

115. The Working Groups will have to study the following articles
and amendments at the fourth session:

Draft Protocol I

New article 7 bis

Pakistan: ' CDDH/I/27

New article 7 ter

Pakistan: CDDH/I/25

New article to be inserted
before article 70

Syrian Arab Republic: CDDH/I/T74

New article 70 bis

Poland: CDDH/III/103

New article 74 bis

France: CDDH/I/221 and Rev.l

New article 76 bis

United States of America: CDDH/I/307/Rev.1l

Article 77

Syrian Arab Republic: CDDH/I/T7h

Australia: CDDH/I1/255
Switzerland: CDDH/I/303
United States of America: CDDH/I/3%08

Article 78

Belgium: CDDH/I/266
Switzerland: CDDH/I/303
United Kingdom of Great Britain

and Northern Ireland, United

States of America: CDDH/I/309
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Bulgaria, Byelorussian Soviet
Socialist Republic, Czechoslovakia,
Democratic Republic of Viet-Nam,
German Democratic Republic,
Hungary, Poland, Republic of

South Viet-Nam, Ukrainian

Soviet Socialist Republie,

Union of Soviet Socialist
Republics: CDDH/I/310 and Add.l

Philippines: CDDH/I/315

Article 79

Philippines: CDDH/I/5T
France, Mali, Switzerland: CDDH/I/279
Switzerland: _ CDDH/1/303

New article 79 bis

Denmark, New Zealand, Norway,
Sweden: CDDH/I/241 and Add.1

Japan: CDDH/I/316
Pakistan: CDDH/I/267
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List of articles and amendments which have not yet been considered
by the Committee (with a note of the symbols indicating amendments
submitted up to the end of the third session)*/

Draft Protocol I

Preamble

Article 2, sub-paragraph (c)

Australia, Belgium, United XKingdom
of Great Britain and Northern

Ireland, United States of America: CDDH/I/36
Syrian Arab Republic: CDDH/I/62
Senegal: CDDH/I/T2

New article 2 bis
Pakistan: . CDDH/I/20
Israel: CDDH/I/286

Article 84

Syrian frab Republic: . CDDH/I/TH
Democratic Republic of Viet-Nam,
Qatar: CDDH/I/229 and Add.l

Algeria, Australia, Botswana,

Bulgaria, Byelorussian Soviet

Socialist Republic, Czechoslovakia,

Democratic People's Republic of

Korea, Democratic Republic of

Viet-Nam, Egypt, Finland, Ghana,

Hungary, Ivory Coast, Jordan,

Kuwait, Lebanon, Libyan Arab

Republic, Madagascar, Mali,

Mauritania, Mongolia, Netherlands,

New Zealand, Norway, Poland, Qatar,

Saudi Arabia, Sudan, Tunisia,

Ukrainian Soviet Socialist Republic,

Union of Soviet Socialist Republics,

Upper Volta, Yugoslavia: CDDH/I/233 and Add.1l
to 3

*/ This 1list is purely descriptive.
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New article 84 bis

Hory ~y: CDDH/I/86

Democratic Republic of Viet-iain; CDDH/I/230
Article 85

Syrian Arab Republic: ' CDDH/I/74

German Democratic Republic: CDDH/I/87

Articles 86 and 87

Article 88

Algeria, Australia, Botswana,
Bulgaria, Byelorussian Soviet
Socialist Republic, Czechoslovakia,
. Democratic People’s Republic of
Korea, Democratic Republic of
Viet-Nam, Egypt. Finland, Ghana,
Hungary. Ivory Coast, Jordan,
Kuwait, Lebanon, Libyan Arab
Republic, Madagascar, Mali,
Mauritania, Mongolia ., Netherlands,
New Zealand, Norway. Poland, Qatar,
Saudi Arabia, Sudan, Tunisia,
Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics,
Jpper Volta, Yugoslavia: CDDH/I/233 and Add.1l
to 3

Article 89

Article 90

Bulgaria, Byelorussian Soviet

Socialist Republic, Czechoslovakia,

German Democratic Republic, Hungary,

Mongolia, Poland. Ukrainian Soviet

Socialist Republic, Union of Soviet

Socialist Republics: CDDH/I/53

Syrian Arab Republic: CDDH/I/ T4
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Draft Protocol II

Preamble

Part I - Scope of the present Protocol

Brazil: | CDDH/I/79

New article before article 1

Canada: CDDH/I/37

New article 8 bis

Canada: CDDH/I/250

Articles 40 to 47
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Geneva, 21 April -~ 11 June 1976

REPORT TO COMMITTEE I ON THE WORK OF WORKING GROUP B
ON THE NEW ARTICLE 10 OF DRAFT PROTOCOL II

Working Group B considered the new article 10 between
b May and 10 May 1976; the group held four meetiness in all.

Previously, a Working Sub=-Group, under the chairmanship of
Mr. de Breucker, which had heen set up at the second session of
the Conference (see report of Committee I, CDDH/219/Rev.1,
paragraph 178), had met five times between 22 April and 30 April
to prepare a text on the basis of the proposal submitted by
Belgium, the Netherlands and New Zealané (CDDH/IL/2€2).

The results cf the Sub-Group's work are set out in document
CDDH/I/CT/68, attached hereto.

After taking note of that dccument., the Working Group adopted
the following text, which it has the honour to submit to the
Committee:

New article 10

1. This article applies t¢ the prosecution and punishment of
eriminal offences relating to the armed conflict.

2. Nc sentence shall be passed or penalty executed con a person
found guilty of an coffence except pursuant to a conviction
pronounced by a tribunal offering the essential guarantees of
independence and impartiality. In particular:

(a) the procecdure shall provide for an accused tc be informed
without delay cf the particulars of the offence alleged
against him and shall afford the accused before and
during his trial all necessary rights and means of defence,

(b) mno cne shall be ccnvicted of an offence except on the
basis of indivicdual penal responsibility:
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(e¢) no one shall be held guilty of any criminal cffence
on . acccunt of any act cr cmission which did not constitute
a criminal offence, under nationall9r international law,
at the time when it was committed;=" nor shall a heavier
"penalty be Imposed than the one that was applicable at
the time when the criminal offence was committed; 1if,
subsequent tc the commission of the offence, provision
is made by law for the imposition of a lighter penalty,
the offender shall bencfit thereby:

(@) everyone charged with an offence is presumed innocent
until proved guilty according to law;

(e) everyone charged with an offence shall have the right to
be tried in his presence;

(f) no one shall be compelled to testify against himself
or to confess guilt.

3. A convicted person shall be advised on conviction of his
judicial and other remeédies and of time limits within which they
may be exercised.

y, The death penalty pronounced against a person convicted of
an offence other than a war crime or a crime against humanityz/
shall not be carried out until the end of the armed conflict.—

5. The death penalty shall nct be proncunced on persons below
eighteen years of age at the time of the offence and shall not be
carried out on pregnant women /and mothers of young children/.

i/ Several delegations, not very satisfied with the present
wording of this text, taken from article 15, paragraph 1, of the
International Covenant on Civil and Political Rights, considered
that it should be amended. Instead cf the phrase "under national
or international law", one delegation suggested the words "under
the applicable law'. Other delegations said they cculd accept
that wording with the addition of the words "domestic or inter-
national®™, as follows: "under applicable domestic or international
law”. Some delegaticns declared that they wculd prefer the
deletion of sub-paragraph (d) to its maintenance as here worded.

2 . . . R
2/ Some delegations expressed reservations regarding this

provision, particularly cn account of the words "other than a war
crime or a crime against humanity".
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6. In case of prosecutions carried out against a person only
by reason of his having taken part in hostilities, the court,
when deciding upon the sentence shall take into consideration,
to the greatest possible extent, the fact that theB?ccused
respected the provisions of the present Protocol. =

T Anyone sentenced shall have the right to seek pardon or
commutation of the sentence. Amnesty, pardon or commutation
of the sentence of death may be granted in all cases.

8. At the end of hgetilities, the authorities in power shall
endeavour to grant amnesty to as many as possible of those who
have participated in the armed conflict, or those whose liberty
has been restricted for reasons in relation to the armed conflict,
whether they are interned or detained.”

With reference to paragraph 2, one delegation expressed
the view that its proposal concerning the presence of observers
of a humanitarian organization at the trial of any accused person
might be reconsidered later in relation to a more general article
of the Protocol, such as article 35.

The Working Group considered that the question of collective
penalties should be dealt with, not in this article, but, since
its scope was more general, in a provision to be incorporated in

article 6.

During the Working Group's discussions, the following
amendments were considered:

CDDH/I/GT/81
CDDH/I/GT/83
CDDH/I/GT/8L
CDDH/I/GT/85
CDDH/I/GT/87

It should be noted that consequential changes have been
made in the numbering of the paragraphs of the article.

3/ During the discussion of the report the Swedish delegation,
supported by others, stated that if no agreement were to be
reached on paragraph 4 and if that paragraph were not to be
adopted, a sentence should be added to the end of paragraph 6

as follows:

"In no such case shall a death penalty be carried out
until the end of the armed conflict.”


http:conflict.1i
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WORKING GROUP B
DRAFT PROTOCOL II,
SECTION II,
Articles 9 and 10

WORKING PAPER OF THE SUB~-GROUP ON
DRAFT PROTOCOL II, ARTICLES 9 AND 10 COMBINED

Provisions approved by the Sub-Group.

1, This article applies to the prosecution and punishment of
criminal offences relating to the armed conflict.
\ 2. No sentence shall be passed or penalty executed on a person
found guilty of an offence except pursuant to a conviction pronounced
by a tribunal offefing the essential guarantees of independence and
impartiality. In particular:
(a) the procedure shall provide for an accused to be
informed without delay of the particulars of the
offenice alleged against him and shall afford the
accused before and during his trial all necessary
rights and means of defence;l/
(b} no person shall be convicted of an offence in
relation to the armed conflict except on the basis of

individual penal responsibility; 2/

(c) 3/

1/ See point 1 of the comments in the Annex

[ro

/ See point 2 of the comments in the Annex

i

/ See point 3 of the comments in the Annex
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(d) no one shall be held guilty of any criminal offence on
account of any act or omission which did not constitute
a criminal offence, under national or international law,
at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at
the time when the criminal offence was committed. If,
subsequent to the commission of thé offence, provision
is made by law for the imposition of a lighter penalty,
the offender shall benefit thereby;
(e) everyone charged with an offence is presumed innocent
until proved guilty according to law;
(f) everyone charged with an offence shall have the right
to be tried in his presence.
3. A convicted person shall be advised on conviction of his
judicial and other remedies and of any time limits within whicnh
they may be exercised.
3 bis. LThe death penalty pronounced against a person convicted
of an offence shall not be carried out until the end of the armed
conflict./
5. The death penalty shall not be pronounced for an offence in
relation to the armed conflict committed by persons below eighteen
years of age at the time of the offence and shall not be carried
out on pregnant women.ﬂ
6. In case of prosecutions carried ocut against a person only by
reason of his having taken part in hostilities, the court, when
deciding upon the sentence, shall take into consideration, to the
greatest possible extent, the fact that the accused respected the

provisions of the present Protocol.

4/ See point 4 of the comments in the Annex
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6. bis. Anyone sentenced shall have the right to seek pardon or

commutation of the sentence. Amnesty, pardon or commutation of

the sentence of death may be granted in all cases.
7. At the end of hostilities, the authorities in power shall

endeavour to grant amnesty to as many as possible of those who
have participated in the armed conflict, or those whose liberty

has been restricted for reasons in relation to the armed conflict,

whether they are interned or detained."
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Annex

COMMIITS

It wos agreed not te include the wroposal contained in
CDDH/I/GT/81 dated 22 April 1975, but te allow it to be
reconsidered in relation to a moirs general article of the
Protocol, perhaps Article 35.

The first propecsal in document CDDH/I/262 has been re-
worded. As to the second proposal relating to the
prohibltion of collective penalties or sanctions, the
sub~group considered that it was not relevant to paragraph 2
of the present article;‘ it is therefore referred to
Jorking Group B to be placed where that Group consider it
appropriate.

Sub-paragraph 2 (¢} of document CDDH/I/262 has not been
retained by the sub-group, either on grounds of substance

or for reasons of formal expression inherent in the
ambiguity of the situatiors in view.

Some delegations considered that the deat’. sentence should
not be pronounced upon a pregnant woman, other delegations
also considered that the death sentence should not be
pronounced or executed in the case of the mother of young

children.
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Geneva. 21 April - 11 June 1976

REPORT TO CCOMMITTRE I ON THE WORK OF
WORKING GROUP A OGN ADWICLE 76 OF PRCTOCOL T

The Working Group, under the chairmanship of Mr. de Icaza
Gonzalez, in two meetings considered article 76 of Protocol I on
failure to act, and adopted the following text of the article:

"The High Contracting Parties Lgnd the Farties to the conflicg7
shall repress grave breaches, and take measures necessary to
suppress all other breaches, of the Conventions or the present
Protocol, resulting from a failure to act when under a duty to do

S0.

The fact that a breach of the Conventions or of the present
Protocol was committed by a subordinate does not absolve his
superiors from penal or disciplinary responsibility as i?e case
may be, 1f they knew or had the possibility oir knowing =’ in the
circumstances at the time that he was committing or was going to
commit such a breach and if they d¢id not take all feasible
measures within their power to prevent or repress the breach.®

1/ After the meetings some delegations informed the Chairman
that they wished to have the words "or had the possibility of
knowing" in the second paragraph replaced by the words “or had
information on the basis of which he should have concluded®.
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Geneva, 21 April - 11 June 1976

REPORT TO COMMITTEE I ON THE
WORK OF WORKING GROUP B CONCERNING
ARTICLES 36 to 39 OF DRAFT PROTOCOL II

Working Group B held five meetings at which the following
articles were considered:

Article 36 - Measures for execution
Article 37 - Dissemination
Article 38 - Special agreements
Article 39 - Co-operation in the observance of the present
Protocol :
Article 36

Article 36 was not discussed at length by the Working Group{

The article submitted by the ICRC was adopted with some slight
changes and is worded as follows:

"KEach Party to the conflict shall take the necessary measures
to ensure observance of this Protocol by its military and civilian
agents and persons subject to its control.”

Article 37

Article 37 was the subject of more substantial discussion. In
the opinion of one delegation supported by several others, it
appeared desirable to simplify the proposed text and to replace it
by the text of amendment CDDH/I/319.
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After an exchange of views, the majority of delegations
accepted a proposal designed to bring the text into line with the
wording of article 72 of Protocol I. while adapting it to the
demands of Protocol II.

The changes made in the original ICRC text consist in
replacing the wcrds "and civil®™ in paragraph 1 by the words “and
promote the study thereof by the civilian population”, and in
substituting in paragraph 2 the word "control for the word
“authority"”, so that the wording should correspond to that of
article 36 already adopted.

The text as redrafted reads as follows:

"1. The High Contracting Parties undertake to disseminate the
present Protocol as widely as possible in time of peace, and in
particular to include the study thereof in thelir programmes of
military instruction, and to encourage the study thereof by the
civilian population, sc that it may become known to the armed
forces and -to the civilian population.

2. In time of armed conflict, the Parties to the conflict shall
take appropriate measures to brinz the provisions of the present
Protocol to the knowledge of their military and civilian agents
and persons subject to their control.”

It should, however, be recorded that some delegations
remained of the opinion that a better wording for this provision
was that proposed in amendment CDDH/I/319.

Article 38

Article 38 was also the subject of lengthy debate. One
delegation tabled amendment CDDH/I/318, desizned to qualify the
words ‘‘shall endeavour”. After a cebate on this amendment, the
Working Group decided to change the word “shall" to “should’ in
the English text, whereupon amendment CDDH/I/318 was withdrawn.

On the other hand several delegations expressed their doubts
as to the advisability of such a provision, fearing that it might
be used for political propaganda purposes.

Nevertheless,as the majority considered the proposed provision
desirable, those delegations did not object to the search for a
compromise solution, and submitted several proposals designed to
give the text greater flexibility.

The Working Group finally reached agreement on the following
wording:
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"The Parties to the conflict should endeavour to bring into
force by means of agreements or mutual declarations all or part
of the provisions of the Geneva Conventions of August 12, 1949
and of the Additional Protocol relating to the Protection of
Vietims of International Armed Conflicts.™

Article 39

The Working Group gave prolonged cons1derat10n to artlcle 39,
occupying three meetings.

After several amendments had been submitted within the
Working Group (see CDDH/I/GT/98 to 101), the Working Group decided
to form a Sub-~Group under the chairmanship of Mr. Ben=-Rejeb (Tunisia)
with a view to elaborating a draft text.

The Sub-Group met on two occasions without reaching agreement.
In view of this situation, the Chairman of the Sub-Group made an
oral report to the Working Group suggesting that the discussion
should be resumed within that Group. Two predominating tendencies
emerged in the course of a new and very lively debate in the
Working Group, marked by extremely divergent expressions of
opinion.

One of these reflects the opinion of a considerable number of
delegations who believe it essential that Protocel II should
include a provision embodying the idea of the ICRC's draft
article 39. There were several oral proposals, one of which was
submitted in writing (CDDH/I/GT/103). None of these proposals
succeeded in obtaining the consensus of delegations, given that
the other tendency reflected the opinion of a sizeable number of
delegations who were in favour of the simple and total deletion
of any provision based upon the idea of ICRC's article 39.

In these circumstances, the Working Group was unable to reach
any general agreement on a text for submission to the Committee
as the basis for a compromise. Without prejudging the opinions of
the various delegations, the following text was, however,
submitted for action by the Committee.
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/— A “The Parties to the conflict may /301ntly/ call upon /a
body offering all guarantees of impartiality and efflcacy, such
as/ the International Committee of the Red Cross /or the national
Red Cross, Red Crescent, Red Lion and Sgn§9n%§t1q§ to assist in
the observance of the present Protocol./ / /A body such as/ the
International Committee of the Red Cross may also offer its
services to the Parties to the conflict.”/ /

This text, as set out above, does not reflect an agreement
within the Working Group, but gives the Committee the opportunity
to pronounce on the contents of a possible article 39.

A brief discussion tock place on the procedure to be
followed in Committee.

The question was whether the Committee was to decide on the
principle itself of article 39, and then come to a finding as to
its content; or whether it was desirable instead to study the
possibilities of elaborating a text, and once this had been done,
to come to a decision as to its retention or rejection.

The Chairman of the Working Group ruled that there were no
grounds for proposing any procedure whatever to the Committee,
since decisions on procedure appertained to the Committee.

To give a faithful picture of the situation, it must be made
clear that several delegations hope that the Committee will give
its verdict in the first place, on the retention or otherwise of
an article 39.
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Geneva, 21 April - 11 June 1676

REPORT TO COMMITTEE I ON THE WORK OF
WORKING GROUP A

1. Working Group A held eleven meetings under the chairmanship
of Mr, de Icaza. Its task was to consider artiqles 74 to 79
of draft Protocol I and the related proposa.s.
2. Article 74 proposed by ICRC was the subject of the
following amendments:

CDDH/I/57 Philippines

CDDH/1/85 German Democratic Repubiic

CDDH/210/ Annex 2 ICRC

CDDH/1I/253 Auscralia

CDDH/I/303 Switzerland

CDDH/I/304 Poland

CDDH/I1/309 United Kingdcm and United States

CDDH/I/311 Algeria, Egypt, Iraq, Jordan,

Lebanon, Libyan Arab Republic,
Palestine Liberation Organization,
Saudl Arabia, Sudan, Syrian Arab
Republic, Tunisia, United Arab
IEmirates

CDDH/I/313 and Add.l Mongolia, Uganda, United Republic
of Tanzania
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3. At the meeting on 3 May., it was decided that in order to make
progress the discussion on article 74 should begin with a general
debate. on possible grave breaches. For that purpose the Secretariat
and ICRC should be asked to prepare a working paper recapitulating
the grave breaches mentioned in the different texts that had been
proposed.

by, At the meeting on 11 May. four working papers were submitted to
Working Group A in response to that request:

CDDH/?210 ICRC document (redistribution)

CDDH/I/GT/89 reproduction of the full texts of the various
proposals submitted to the Committee

CDDH/I/GT/90C working document submitted by the Norwegian
delegation

CDDH/I/GT/91 list of the various grave breaches proposed,

drawn up by the Chairman of Working Group A.

5. The Working Group also had before it document CDDH/I/GT/93
submitted by the Philippines delegation, containing a detailed list
of grave breaches.

6. At its meeting on 18 May, the Working Group decided to take
document CDDH/I/GT/91 as a basis for discussion, while duly taking
into account the other documents submitted. The Group completed the
consideration of the list of possible grave breaches in five meetings.
A Sub-Group was formed., uncder the chairmanship of Mr. M. Hussain
(Pakistan), to consider the grave breaches discussed with a view to
submitting a draft article 74 tc the Working Group. The report of
the Sub=-Group (CDDH/I/GT/102/Rev.l) 1s annexed.

7. At its meetings on 1 and 2 June, the Working Group took note of
the report of the Sub-CGroup and adopted the following text and notes:

Article T4

1. The provisions of the Conventions relating to the repression of
breaches and grave breaches, supplemented by the present section
shall apply to the repression of breaches and grave breaches of this

Protocol.

2. Acts described as grave breaches in the Conventions are grave
breaches of this Protocol if committed against persons protected by
article 42 or 64 of this Protocol. or against wounded, sick or
shipwrecked persons of the adverse party protected by this Protocol,
or against medical or religious personnel, medical units, or medical
transports under the control of the adverse party protected by this
Protocol,

3. In addition to the grave breaches defined in article 11, the
following acts shall be reparded as grave breaches of this Protocol,
when committed wilfully, in violation of the relevant provisions of
this Protocol, and causing death or serious injury to body or health:



(a)

(b)

(e)

(d)

(e)

(f)

b,
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making the civillan population or individual c1v111ans the
object of attack:

launching an indiscriminate attack affecting the civilian
populatien or civilian objects with the knowledge that such
attack will cause excessive loss of 1ife, injury to civilians,
or damage to civilian objects, as defined in

article 50 (2) (a) (diii);

launching an attack against works or installations containing
dangerous forces with the knowledge that such attack will
cause excessive loss of life, injury to civilians, or damage
to civilian objects as defined in article 50 (2) (a) (iii);

making non-defended localities and demilitarized zones the
object of attack;

making a person the object of attack with the knowledge that
he is hors de combat:

the perfidious use of the Red Cross (Red Crescent, Red Lion,
and Sun) signs and other protective signs recognized by the
Conventions or the present Protocol in violation of article 35
of the present Protocol.

In addition to the grave breaches defined in the preceding

paragraphs of this article and in the Conventions, the following
shall be regarded as grave breaches of the Protocol when committed
wilfully and in violation of the Conventions or the Protocol:

(a)

(b)

(c)

(1)

(e)

5.

the transfer by the occupying power of parts of its own
civilian population into the territory it occupies, or the
deportation or transfzr of all or parts of the population of
the occupied territory within or outside of this territory,
in violation of article i9 of the Fourth Convention;

unjustifiable delay in repatriation of prisoners of war or
civilians;

practices of apartheid and other inhuman and degrading
practices involving outrazes upon personal dignity, based on
racial discrimination;

making clearly recognized historic monuments, places of
worship or works of art which constitute the cultural
heritage of peoples and to which specilal protection has been
given by special arrangement either within the framework of a
competent international organization or, if the party concerned
so chooses, directly with the adverse party, the object of
attack, causing as a result extensive destruction thereof,
where there is no evidence of the violation by the adverse
party of article 47 bl%(b) and when such historic monuments,
places of worship and works of art are not located in the
immediate proximity of military objectives.

depriving a person protected by the Conventions or by paragraph
2 of this article of the rights of fair and regular trial.

Without prejudice to the application of the Conventions and of

this Protocol,grave breaches of these instruments shall be regarded

as

war crimes.”
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10.

Some representatives would like to add in paragraph 2 a
reference te article 42 bis and to some categories covered

by article 65,

One delegaticn objected to the inclusion of the clause "and
if they result in death or cause serious injury to body or
health™ in the introductory part of paragraph 3.

With respect to the same introductory part of paragraph 3,

a number of delegations pointed out that the acts or
omissions defined in article 11, paragraph 4, ought not,
technically speaking, to give rise to a grave breach if
committed against own nationals. The delegations concerned
asked the Chairman of the Committee, through the Chairman of
the Working Group, to raise the matter with the Chairman of

Committee II.

Several delegations objected to the reference to the principle
of proportionality in article 50 (2) (a) (iii) in the context
of dangerous forces in paragraph (c).

With regard to paragraph 3 (d) some delegaticrs would like to
add the reference "as defined 1in articles 52 and 53" at the
end of the sentence.

One delegation requested deletion of the reference to the
other protective signs in paragraph 3 (f).

While a large number of delegations and the twenty delegations
of the Arab Group supported the text of paragraph 4 (c¢) given
in the report, two delegations opposed the inclusion of any
such paragraph, and a few delepgations preferred the following
alternative draft:

“"The practice of discrimination in the form of distinction,
exclusion, restriction or preference based on race, colour,
descent or national or ethnic origin involving outrages upon
personal dignity and manifestations such as inhuman and
degrading treatment and related practices of "apartheid.?

With respect to paragraph 4 (d), the delegations of the Arab
countries reserve the right to speak again at a plenary meeting
of the Committee.

With respect to parazraph 4 (e), some delegations considered
that there should also be a specific reference to article 42 and
42 bis. Others thought that it would create an undesirable
precedent to refer to articles that had not yet been adopted.
Many representatives thought the paragraph should be_in square
brackets.

Very few declegations expressed disagreement with paragraph 5.
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11. The oral proposal by Sweden (see CDDH/I/GT/102/Rev.l, Annex B)
was discussed at length, but was ultimately withdrawn by the
sponsor, for lack of support. The corresponding proposal in
paragraph 3 (f) of the document by the Chairman of the Sub-
Group (see CDDH/I/GT/102/Rev.l, Annex A) was also dropped, for

the same reason.

12. The oral proposal by the Holy See (see CDDH/I/GT/102/Rev.1l,
Annex C) was discussed at length; the sponsor then withdrew
it with a view to resubmitting it at a more propitious moment.”

8. Article 75 as proposed by ICRC was the subject of the following
amendments:

CDDH/I/254 Australia

CDDH/I/303 Switzerland

CDDH/I/305 United States of America

CDDH/I/314 Canada, Federal Republic of Germany,

Nicaragua and Philippines
The article was included in sub=-paragraph 3 (f) of article T4.

9. The new article 74 takes into account the grave breach proposed
in the new article 75 bis (CDDH/I/22) proposed by Pakistan.

10. Article 76 as proposed by ICRC was the subject of the
following amendments:

CDDH/T/T4 Syrian Arab Republic
CDDH/I/303 Switzerland
CDDH/I/306 United States of America

11. At its meetings on 24 and 25 May, and on 2 June, the Working
Group considered article 76, and adopted the following text:

"The High Contracting Parties /and the Parties to the
conflict/ shall repress grave breaches, and take measures necessary
to suppress all other breaches, of the Conventions or the present
Protocol, resulting from a failure to act when under a duty to do

S0.

The fact that a breach of the Conventions or of the present
Protocol was committed by a subordinate does not absolve his
superiors from penal or disciplinary responsibility as the case may
be, if they knew or had information which enabled them to conclude
in the circumstances at the time that he was committing or was going
to commit such a breach and if they did not take all feasible
measures within their power to prevent or repress the breach.”
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It will be for the Dmafting Committee to decide whether to include
the words in square brackets in the first paragraph.

12. Working Group A was unable to consider articles 74 bis,
76 bis, 77, 78, 79 and 79 bis.
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WORKING GROUP A
DRAFT PROTOCOL I
PART V

Article 74

REPORT OF SUB-GROUP A OF COMMITTEE I ON
ARTICLE T4

The Sub-Group having been asked to discuss article T4 of
Protocol I dealing with "Grave Breaches" held 7 meetings in all,
which were attended by about 50 delegations. Mr. Justice Mushtag
Hussain (Pakistan), Chairman of the Sub-Group, drew up a working
paper (see Annex A) and presented it to the Sub=Group at its first
meeting held on 24 May 1976. It was decided to treat it as a
working paper and make it the basis of the Sub-Group's deliberations.
The Chairman stated that the working paper covered most of the
amendments which had been tabled and all those which met with
substantial support during the discussions at the méeting of the
Working Group. He made it clear that this did not debar the
sponsors of the remaining amendments from pressing them before the
Sub-Group. Amendments moved orally during the last meeting of the'
Group were duly reduced into writing, circulated and discussed.

The following text was adopted for being submitted to the
Working Group, subject to the reservations contained in the
footnotes:

Article 74
"l. The provisions of the Conventions relating to the repression

of breaches and grave breaches, supplemented by the present
section shall apply to the repression of breaches and grave

breaches of this Protocol.
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2. Acts described as grave breaches in the Conventions are
grave breaches of this Protocol if committed against persons
protected by article U2 or 64 of this Protocol, or against
wounded, sick or shipwrecked persons of the adverse party
protected ty this Protocol, or against medical personnel, medical
units, or medical‘transports under the control of the adverse
party protected by this Protécol.i/ . )

3. In addition to the grave breaches defined in article 11,

the following acts shall be regarded as grave breaches of this

Protocol; when committed wilfully, in violation of the relevant

provisions of this Protocol, and causing death or serious injury

to body or health:g/

(a) making the civilian population or individual civilians the
object of attack:

(b) 1launching an indiscriminate attack affecting the: civilian
population of‘civilian objects with the knowledge that such
attack will cause excessive loss of life, injury to
civilians, or damage to civilian objects, as defined in
article 50 (2) (a) (iii);

(¢) launching an attack against works or installations containing
dangerous forces with the knowledge that such attack will cause
excessive loss of 1ife, injury to civilians, or damage to
civilian objects as defined in article 50 (2) (a) (iii);é/

(d) making non-defended localities and demilitarized zones the
object of attack:

(e) making a person the object of attack with the knowledge that
he is hors de combat:

(f) the perfidious use of the Red Cross (Red Crescent, Red Lion,

and Sun) signs and other protective signs recognized by the
Conventions or the present Protocol in violation of article 35

of the present Protocol.ﬂ/
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by, In addition to the grave breaches defined in the preceding
paragraphs of this article and in the'Conventionsg the follrwing
shall be regarded as grave breaches of the Protocol when committed
wilfully and in violation of the Conventions or the Protocol:
(a) the transfer by the occupying power of parts of its own
civilian population into the territory it occupies, or
the deportation or transfer of all or parts of the population
of the occupied territory within or outside of this territory,
in violation of article 49 of the Fourth Convention;
(b) iﬁnreasonablgi / Lanjustifiablg7 delay in repatriation of
prisoners of war or civilians;
(¢) practices of apartheid and other inhuman and degrading
practices involving outrages upon perscnal dignity, based
on racial discrimination;
(d) making clearly recognized historic monuments, places
of worship or works of art which constitute the cultural
heritage of peoples iénd to which special protection has
been given by special arrangemen£7 the object of attack,
causing as a result extensive destruction thereof, where
there is no evidence of the violation by the adverse
party of article 47 bis (k) and when such histéric monuments,
places of worship and works of art are not located in the
immediate proximity of military objectives.é/
(e) depriving a persen protected by the Conventions or by
paragraph 2 of this article of the rights of fair and
regular trial.é/
5. Without prejudice to the application of the Conventions and

af this Protocol, grave breaches of these instruments shall be

regarded as war crimes.”z/
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NOTES

Seme delegates would like to add in this paragraph a reference
to article 42 bis and some categories covered by article 65.
One delegation objected to having the last part of the

sentence ("and causing death or serious injury to body

~or health”™) in the "chapeau" of paragraph 3.

Four delegations objected to the reference to the principle
of proportionality in article 50 (2) (a) (iii) in the
context of dangerous forces.

Paragraph 3 (f) makes o0ld article 75 obsolete.
Corresponding to the wish of very few delegations, the
whole paragraph should be put into brackets.

Some delegations were of the view that a specific reference
should be made to articles 42 and 42 bis also. Others
thought that reference to articles not so far adopted is
an undesirable precedent. A large number of delegates
thought the paragraph should be in square trackets.

Very few delegations did not agree with this paragraph.

The oral proposal of Sweden (Annex B) was discussed at
length but was ultimately withdrawn by the sponsor as

it failed to elicit support. The corresponding propesal
in paragraph 3 (f) was also dropped for the same reason.
The oral proposal of the delegate of the Holy See (Annex C)
was discussed at length whereafter the sponsor withdrew

it with a view to moving it at some more appropriate
occasion.

While a large number of delegations and the twenty
delegations of the Arab (Group supported the text of
paragraph 4 (e¢) given in this report, two delegations
opposed the inclusion of any such paragraph while few

delegations preferred the following alternative draft:


http:chapea1:J.lV
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"The practice of discrimination in the form of distinction,
exclusion, restriction or preference based on race, colour,
descent or national or ethnic origin involving outrages upon
personal dignity and manifestations such as inhuman and
degrading treatment and related practices of apartheid."”
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ANNEX A

Working Paper for Sub-Group A

Article 74 - Repression of Breaches
1. The provisions of the Conventions relating to the repression

of breaches and grave breaches, supplemented by the present section,

shall apply to the repression of breaches and grave breaches of

this Protocol.

2. Acts described as grave breaches in the Conventions are

grave breaches of this Protocol if committed against persons

protected by article 42 or 64 of this Protocol, or against
wounded, sick or shipwrecked persons, medical personnel, medical
units, or medical transports of the adverse party protected by
this Protocol.

3. In addition to the grave breaches defined in articles 11 and 75,

the following acts shall be regarded as grave breaches of this

Protocol, when committed wilfully, in violation of this Protocol,

and causing death or serious injury to body or health:

(a) making the civilian population or individual civilians the
object of attack;

(b) launching an indiscriminate attack causing destruction of
civilian property or of works and installations containing
dangerous forces or affecting the civilian population or
civilian objeets knowing that such attack will cause
excessive loss of life, injury to civilians, or damage to
civilian objects, as defined in article 50 (2) (a) (iii);

(¢) makihg non-defended localities and demilitarised zones
the object of attack; |

(d) making a person who 1s hors de combat the object of attack;

(e) the use of methods and means of combat prohibited by the

Protecol.


http:artic.le
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by, In addition to the grave breaches defined in the preceding

paragraphs of this article and in the Conventions, the following

shall be regarded as grave breaches of the Protocol when committed
wilfully and in violation of the Conventions or the Protocol:

(a) the transfer by the occupying power of parts of its own
civilian population into the territory it occupies, or the
deportation or transfer of all or parts of the populatipn
of the occupied territory within or outside of this
territory in violation of article 49 of the Fourth Convention;

(b) unreasonable delay in repatriation of prisoners of war or
civilians;

(e¢) discrimination, distinction, exclusion, restriction or
preference based on race, colour, descent or national
or ethnic origin involving outrages upon personal dignity
in all its forms and manifestations including humiliating

and degrading treatment and apartheid.
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Annex B

ANNEX B

Oral proposal of Sweden in the context of the use
of methods and means of combat prohibited
by the Protocol

Systematically making foodstuffs, food producing areas,
crops, livestock and drinking water supplies indispensable
to the survival of the civilian population the object of

an attack in contravention of Article 48, para. 2.
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ANNEX C

Oral proposal by the delegation of the Holy See
submitted at the close of the discussion on document
CDDH/I/GT/91 by Working Group A

Any act (whether of commission or omission) which conflicts
gravely with the human conscience, which deliberately causes
serious damage to the physical or mental integrity of protected

persons or violates their dignity.
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COMMITTEE T

REPORT

I. INTRODUCTION

1. As in the preceding year, Mr. E. F. Ofstad (Norway) was
Chairman of the Committee, and Mr. K. Obradovic (Yugoslavia) and
Mr. B. A. Clark (Nigeria) continued to serve as Vice=-Chairmen.
Mr. A. de Icaza (Mexico) continued to act as Rapporteur.

2. Four legal experts .of the International Committee of the Red
Cross (ICRC), Mrs. D. L. Bujard, Mrs. S. Junod, Mr. C. Pilloud and
Mr. B. Zimmermann, attended the meetings and introduced the texts
submitted by the ICRC for draft Protocols I and II. Miss S. Martin
and Mr. F. Camponovo served as Legal Secretaries to the Committee.

3. The Committee held fourteen meetings between 14 April and
21 May 1977. The views expressed by representatives during the
discussions appear in the summary records of: those meetings
(CDDH/I/SR.66~79).

4, The Commlttee considered the follow1ng drafts

the Tltle and the Preamble, together w1th the following
articles of draft Protocol I:

Articles 2., 2 bis (a), 2 bis (b), 7 bis, 7 ter, new
article to be 1nserted before or after Article 7O
Articles 70 bis (b), 74 (g), 74 bis, 75 bis, 76 bis, 77,
78, 78 bis, 79, 79 bis, new Section III of Part v,

Part V b:LsS Articleg_go; 81. 82, 83, 84, 84 bis (a)
84 bis (b), 85, 86, 86 bis, 87, 88, 89 and 90;

thé_Title and the Preamble, together with the following
articlesrof draft Protocol II:

New article to be inserted before Article 1, Articles 6,
8 bis, 10 bis, 40, 41, 42, 43, 44, 44 bis. 45, 46 and 47.
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5. The Committee adopted the following articles:

Protocol I: Article 2. new article before (or after)
Article 70, Articles 76 bis, 77, 79, 79 bis, new article
to be inserted before Article 80, Articles 80, 81, 82, 83,
84, 86, 86 bis. 87, 88, 89, 90:

Protocol II: Articles 6, 10 bis, 40, 41, 42, 43, 44,
L4 bis, U5, 46, 47.

6. The Committee also adopted the Titles and Preambles of draft
Protoceocls I and II.

7. At the sixty-sixth meeting of the Committee on 14 April 1977,
it was decided that Working Group A should consider Articles

76 bis, 77, 78 and 79 of draft Protocol I. At its sixty-seventh
meeting on 25 April, the Committee also referred to Working

Group A the new Part V bis of draft Protocol I. Mr. de Icaza
(Mexico), Rapporteur of the Committee,continued to serve as
Chairman of the Group.

8. Working Group A held seven meetings between 15 April and

26 April 1977, and submitted its report (CDDH/I/338/Rev.l and Add.1l)
at the sixty-ninth and seventieth meetings of the Committee on

27 and 28 April. respectively.

9. At the sixty-sixth meeting of the Committee, it was decided
that Working Group B- should consider Articles 7 bis. 7 ter,

70 bis, 74 bis and 79 bis of draft Protocol I, and Articles 6 and
10 bis of draft Protocol II. HMr. Obradovic (Yugoslavia) continued
to serve as Chairman of the Group.

10. Working Group B held twelve meetings between 15 April and

b May 1977, and it submitted its report (CDDH/I/349/Rev.l and Add.l)
at the seventy-second and seventy-third meetings of Committee I

on 13 and 15 May, respectively.

11. At the sixty-sixth meeting, on the initiative of the Unairman,
the Committee set up a Working Group C to consider the Titles,
Preambles and Final Provisions of draft Protocols I and II, as soon
as they were submitted in Committee (articles and amendments). The
Chairman proposed that the Committee should waive discussion of
the articles and amendments submitted. and that these should be
passed on direct to the Working Group. The Committee adopted this
procedure. Mr. M. Hussain (Pakistan) was elected Chairman of

Working Group C.

12. Working Group C held thirteen meetings between 29 April and
17 May 1977, and submitted its report (CDDH/I/350/Rev.l and
Add.1/Rev.l) at the seventy-sixth and seventy-seventh meetings of
the Committee on 17 and 18 lMay, respectively.
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IT. CONTINUATION AND COMPLETION OF THE WORK OF COMMITTEE I
DRAFT PROTOCOL T

Article 2 - Definitions

13. The Committee had adopted sub-paragraphs (a) and (b) of
Article 2 at the first session of the Conference. Sub-

paragraphs (d) and (&) were adopted by the Committee at the second
session. The Committee had yet to express its views on sub-
paragraph (g). There were three amendments on that sub-paragraph:

CDDH/1/36 Australia, Belgium, United Kingdom of
Great Britain and Northern Ireland,

United States of America
CDDH/I/62 Syrian Arab Republic

CDDH/I/T72 Senegal

14. The sub-paragraph had been considered at the twenty-first and
twenty-~-seventh meetings of the Committee on 13 February and

14 March 1975, respectively. At the seventy-fourth meeting, on

16 May 1977, the Committee again considered sub-paragraph (c).
Amendments CDDH/I/62 and CDDH/I/72 were withdrawn. -

15. At its seventy-fourth meeting, the Committee deleted
sub-paragraph (g) of Article 2 by consensus.

16. At its seventy-fourth meeting, the Committee adopted
Article 2 as a whole by consensus. The text of Article 2, as
adopted, is given in Annex IV to this report.

Article 2 bis (a) - Respect for
the Conventions and the Protocol

CDDH/I/20 Pakistan

17. At the seventy-fourth meeting of the Committee, the above
proposed new article (CDDH/I/20) was withdrawn.

Article 2 bis (b) =~ Red Shield of David

CDDH/T/286 TIsrael

18. At the seventy-fourth meeting of the Committee, the above
proposed new article (CDDH/I/286) was withdrawn.
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Article 7 bis - Enquiry procedure concerning .
an alleged violation of the Conventions

CDDH/I/27 Pakistan

19. At the seventy-seventh meeting of the Committee, the above
proposed new article (CDDH/I/27) was withdrawn.

Article 7 ter - Settlement of disagreements

CDDH/I/25 - Pakistan

20. At the seventy-seventh meeting of the Committee. the above
proposed new article (CDDH/I/25) was withdrawn. ‘

New article befdre (or after) Article 70 -
Grave violatilons

Article 70 bis (b) - Reprisals

Article 74 bis -~ Exceptional measures in
" the event of grave breaches

"CDDH/T/7h : Syrian Arab Republic
CDDH/III/103 Poland
CDDH/I/221/Rev.1 France
CDDH/I/348 Norway

21. At the forty-sixth, forty-seventh and forty-eighth meetings of
the Committee on 4, 5 and 7 April 1675, respectively, the new
article before (or after) Article 70, Article 70 bis (b) and
Article 74 bis were discussed .and then referred to. Working Group A.
At the sixty-sixth meeting of the Committee, these articles were
passed on to Working Group B.

22. As the three proposals related to the same problem, i.e. the
question of reprisals in international armed conflicts, Working
Group B decided to consider them together.

23. TFour meetings of. Working Group B were devoted to.this question.
Several proposals were put forward.

24, France submitted two new proposals in succession, the second
of which (CDDH/I/GT/107/Rev.l) is incorporated in the report of
Working Group B (see Annex II to this report).
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25. The delegations of Poland and the Syrian Arab Republic having
succeeded: 'in combining their proposals in a single text, the new
proposal (CDDH/I/GT/113) was pLaced before Working Group B.

26. Working Group B was unable to reach a consensus on a single
text and referred two texts between square brackets
(CDDH/I/GT/107/Rev.1l and CDDH/I/GT/113) to the Committee. Both
texts are given in the report of Working Group B (see Annex II to

this report).

27. At its seventy-second meeting., on 13 May 1977, the Commlttee
took note of the report of wOrklng Group B.

28. France then withdrew its proposed Artlcle T4 bis, as glven in
document CDDH/I/GT/107/Rev.1l.

29. Poland likewise withdrew its proposed new article before (or
after) Article 70, which formed paragraph 1 of the proposal in
document CDDH/I/GT/113. Paragraph 2. originally proposed by the
Syrian Arab Republic, was then considered by the.Committee at its
seventy~second meeting on 13 May and adopted by the ' Committee by
41 votes to 18, with 17 abstentions. The Committee decided that
the position and title of this new article should be determined by

the Drafting Committeé.

30. This paragraph, as adopted. is the new article before (or
after) ‘Article 70 and is reproduced in Annex IV to this report.

Article 74 - Repression of breaches of
the present Protocol

CDDH/I/3L7/Rev.1 Philippines

31. This proposal to insert a sub-paragraph (g) had already been
discussed at the sixtieth and sixty-first meetings of the Committee
on 3 June 1976. Pursuant to the decision taken by the Committee

and reflected in paragraph 7 of its report on the third session
(CDDH/234/Rev.1), proposal CDDH/I/3L47/Rev.l was considered at the
seventy-seventh and seventy-eighth meetings of the Committee. After
a lengthy discussion. the delegation of the Philippines, in a spirit
of compromise, did not press for a vote on its proposal in the

Committee.

Article 75 bis -~ Repatriation on close
of hostilities

CDDH/I/22 Pakistan
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32. This .new proposed Article 75 bis was discussed at the fiftieth
meeting of Committee I on 4 May 1976, and then referred to Working
Group A. At the seventy-eighth meeting of the Committee, on '
18 May 1977. the delegation of Pakistan withdrew its proposal on
the grounds that since paragraph 2 of the proposal had been
incorporated in Article 74, paragraph 1 was no longer indispensable.

Article 75 bis =~ Duty of commanders

CDDH/I/307/Rev.1 United States of America

33. This new proposal for Article 76 bis was discussed at the
fiftieth meeting of Committee I and then referred to Working

Group A. At its meeting on 19 April 1977 the Working Group
considered the new Article 76 bis proposed by the United States of
America (CDDH/I/307/Rev.l) and approved, with certain amendments,
the text that appéars in the report of that Working Group (see
Annex I to this report).

34, At its seventieth meeting on 28 April 1977 the Committee
adopted the whole of Article 76 bis paragraph by paragraph.
Paragraph 1 was adopted by 69 votes to none with 1 abstention.
Paragraph: 2 ‘'was adopted by:72 votes to none with 2 abstentions.
After a motion to retain the last phrase (“and, where appropriate,
to initiate disciplinary or penal action against violators
thereof”) had been carried by 56 votes to 1, with 11 abstentions,
paragraph 3 was addpted by 70 votes to nohe with 3 abstentions.
Article 76 bis as a whole was adopted by 72 votes to none with

3 abstentions. The text of Article 76 .bis as adopted, appears in
Annex IV to this report. T

Article 77 - Superior orders

35. This article and the amendments thereto were discussed at the
forty-third, forty-fifth and fifty-first meetings of Committee I
on 23 and 27 April and 5 May 1976, which then referred them to
Working Group A. The amendments were:

. CDDH/TI/T4 Syrian Arab Republic
CDDH/TI/255 Australia
CDDH/I/303 Switzerland

CDDH/I/308 United States of America
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36. Several delegations having stated at the outset their
opposition to the inclusion of the principles set forth in the
article. Working Group A decided to continue its work and not to
consider the objections to the retention of Article 77. The
delegations in favour of including in draft Protocol I an article
relating to "Superior Orders” thus supported a text in which
several words between square brackets were to be voted upon
separately at the Committee stage. That text appears in the
report of Working Group A (see Annex I to this report).

37. The wording of Article 77 proposed by Working Group A
reflected the view of one group of delegations, another group
having opposed the inclusion of an article of that kind in draft
Protocol I. At its sixty-ninth meeting. Committee I took a roll-
call vote on a motion to retain the principle of an article on
"Superior Orders™ in draft Protocol I. The result was 34 votes in
favour and 9 against, with 35 abstentions. The voting was as
follows:

In favour: Belgium, Bulgaria, United Republic of Cameroon,
Canada, Chile. Cyprus, Costa Rica, Cuba., United States of
America, Finland, France, CGreece. Hungary, Ireland. Israel,
Japan, Mexico, Mongolia. Norway. Netherlands. Peru,
Philippines, Poland. Portugal. German Democratic Republic,
Democratic People‘®s Republic of Korea. Socialist Republic of
Viet Nam, Byelorussian Scviet Socialist Republic_. Ukrainian
Soviet Socialist Republic. Holy See. Union of Soviet
Socialist Republics, Venezuela, Yugoslavia, Zaire.

Against: Saudi Arabia, Australia_  India. Iran, New Zealand,
Oman. Pakistan. Syrian Arab Republic, Switzerland.

Abstaining: Afghanistan. Algeria, Cermany (Federal Republic of),
Argentina Austria. Brazil, Colombia. Ivory Coast. Denmark,
Egypt. United Arab Emirates. Spain, Ghana. Indonesia., Iraq.
Italy. Socialist People’s Libyan Arab Jamahiriya., Jordan,
Kuwait. Lebanon. Madagascar, Mali., Mauritania_ Mozambique,
Nigeria, Panama, Qatar. Republic of Korea. Romania, United
Kingdom of Great Britain and Northern Ireland, Senegal,
Sudan, Tunisia, Turkey., Democratic Yemen.

After a motion to retain the word “grave’ had been carried by

35 votes to 15, with 13 abstentions. paragraph 1 was adopted by
36 votes to 19. with 15 abstentions at the seventieth meeting of
the Committee on 28 April 1977. After a motion to add the word
“mere” and to delete the word “wilfully’ had been carried by

44 votes to 1, with 18 abstentions, and a motion to retain the
word “grave” had been carried by U1 votes to 12. with 15 absten-
tions, paragraph 2 was adopted by L0 votes to 9. with 28 absten-
tions at the seventieth meetin=.
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38. Article 77 as a whole was adopted at the seventieth meeting
by 38 votes to 22, with 15 abstentions. The text of Article 77
as adopted appears in Annex IV to this report.

Article 78 - Extradition

Article 79 - Mutual assistance in criminal matters

39, Articles 78 and 79 were discussed at the forty-third, forty-
fourth, forty-fifth, fifty-third, fifty-fourth, fifty-fifth and
fifty-sixth meetings of the Committee on 26 and 27 April, and

7, 10, 11 and 12 May 1976, respectively. They were then referred
to Working Group A.

4o, In Working Group A, many delegations expressed the view that
it would be superfluous to include in the Protocol a provision
concerning extradition. such as that in Article 78 proposed by
ICRC, since Article 74, paragraph 1, as adopted at the third
session, made the provisions of the Conventions relating to the
suppression of breaches applicable to this Protocol. Consequently,
each High Contracting Party will be under the obligation to
"search for persons alleged to have committed, or to have ordered
to be committed, such grave breaches, and shall bring such persons;
regardless of thelr nationality. before its own courts. It may
also, if it prefers, and in accordance with the provisions of its
own legislation, hand such persons over for trial to another

High Contracting Party concerned provided such High Contracting
Party has made out a prima facie case”. The same delegations
considered that amendment CDDH/I/310 and Corr.l and Add.l and 2
should be considered at the szme time as Article 79, since it was
more closely connected with mutual assistance in criminal matters
than with extradition. Consequently, the Working Group adopted a
compromise text for Article 79.

41. Some delegations expressed reservations about paragraph 2 of
Article 79 as adopted, which, they considered, was not in the right
place and was inadequate in substance to deal with the problem of
extradition. The same delegations, which favoured the insertion
in the Protocol of a provision relating to extradition, proposed

a text in which the two paragraphs in square brackets and their
retention in Protocol I should be the subject of separate votes

in Committee. The two texts proposed to Committee I are shown in
the report of Working Group A (see Annex I to this report).
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42, The Committee., at its scventieth meeting. first decided the
order in which it would express its views on Articles 78 and 73.
By 41 votes to 4, with 14 abstentions, it decided to begin with
Article 79 and then to go on to Article 78. At its seventieth
meeting, on 28 April 1977 Committee I adopted the whole of
Article 79 paragraph by varagraph. Paragranh 1 was adopted by

69 votes to none. with 3 absitentions. Paragraph 2 was adopted by
65 votes to 2, with % abstentions. Paragraph 3 was adopted by

70 votes to none. with 1 abstention. Article 79 as a whole was
adopted by 70 votes to none. with 3 abstventions.

43, A technical error had adppeared in the French, Spanish and Arabic
texts, on which a vote had already been taken. In paragraph 3, the
words “pour l'exécution d’une demande dientraide and their Spanish
and Arabic equivalents had not been- deleted. However, since the

text had been the one€ on which the Working Group had reached a
compromise, -it: was decided to retain the English version as the
original. and to align the other versions accordingly.

44, Article 78 was rejected paragrarh by paragraph. Paragraph 1
was- rejected by 27 votes to 7, with 39 abstentions.  Paragraph 2
was- rejected by 41 votes to 1. with 29 abstentions. :

45. The text of Article 79 as adopted is given ‘in Annex IV to this
report.

Article T7E& bis ~ Treatment of ccnvicted

L.
prigoners of war

nigaria, Byelorussian Soviet

ceialist Republic, Czechoslovakia,
emocratic Republic of Viet-Naml/,
;erman Democratic Republic, Hungary.
Mongolia, Poland. Republic of South
Viet-Nami/ Ukrainian Soviet Socialist
Republic. Union of Soviet Socialist
Hepublics '

CDDH/T/312 and Add.1

=T Qg ram

4b6. At the seventy-fourtin meeting of Committee I on 16 May, this
proposed new article (CDDH/I/312 and Ad¢.1l) was withdrawn.

1/ The Democratic Republic of Viet-Mam and the Republic of
South Viet-Nam became the Sccialist Republic ol Viet Nam on
2 July 1976.
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Article 79 bis - International Fact-Finding Commission
CDDH/I/24]1 and Add.1l Denmark. New Zealand, Norway, Sweden
CDDH/I/267 Pakistan
CDDH/I/316 Japan

47. These proposals concerning a new Article 79 bis were
considered by Committee I at its fifty-sixth, fifty-seventh and
fifty-eighth meetings on 12, 13 and 14 May 1976, and then sent to
Working Group A. At the Committee’s sixty-sixth meeting it was
decided to transfer these proposals to Working Group B.

48, Three new proposals concerning draft Article 79 bis were
submitted to Working Group B (Pakistan; Austria, Denmark, Japan,
Norway., New Zealand and Sweden; United States of America). At its
eighth meeting, a new proposal. introduced by the sponsors of the
three original proposals. was submitted to Working Group B.

49, From the outset a group of delegations was against the very
principle of a fact-finding commission with mandatory jurisdiction.
For the reasons already given at the third session of the Conference
(CDDH/TI/SRs. 56, 57 and 58)., and in a spirit of compromise. the
delegations in question said that they were ready to accept a
provision of that nature on condition that it was an optional
provision to draft Protocol I.

50. The other delegations., which accepted the principle of a
mandatory jurisdiction for the fact-finding commission, concentrated
on the contents of the proposals submitted. The sponsors of the
various proposals have thus succeeded on the one hand in converting
the different drafts into one text and, on the other, in submitting.
following the suggestions made, a new version (CDDH/I/GT/11l4).

51. During a new attempt at compromise the delegations of the
German Democratic Republic and of France each submitted a new
proposal (CDDH/I/GT/117 and CDDH/I/GT/118).

52. In view of the number of interventions involving proposed
amendments to document CDDH/I/GT/11Y. it was suggested to the
Chairman of Working Group B that all the proposals between brackets,
should be regrouped in a working paper. taking as a basis document
CDDH/I/GT/114. With the agreement of the German Democratic
Republic its proposal was included in that text (CDDH/I/GT/119).
Working Group B was, however, unable to reach a consensus on that
version and referred back the three texts within brackets to the
Committee in order that it might take a decision: CDDH/I/GT/11h,
CDDH/I/GT/118 and CDDH/I/GT/119 {(corrected). These texts appear in
the report of Workine Group B (see Annex II to this report).
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53. At the seventy-second meeting of the Committee on 13 May 1977,
a proposal for a new title -~ "Standing International Fact-finding
Commission on the Application of Humanitarian Law” was rejected by
44 votes to 18, with 16 abstentions. The Committee then adopted
Article 79 bis as a whole paragraph by paragraph, and took a
decision on proposal CDDH/I/GT/119 (corrected). Committee I
adopted paragraph 1 by 70 votes to 3 with 5 abstentions, after the
following decisions had been taken: in sub-paragraph (b) the word
“the” before the words "High Contracting Parties” was maintained by
20 votes to 17 with 24 abstentions. In sub-paragraph (d) the

words "the High Contracting Parties” were retained by 50 votes to 6,
with 10 abstentions. Committee I adopted paragraph 2 in the form
proposed by the German Democratic Republic, as amended orally by
the United States of America, by U1 votes to 30 with 11 abstentions
(see summary record CDDH/I/SR.72). The Committee adopted paragraph 3
by 65 votes to none with 10 abstentions, after the following
decisions had been taken: 1in sub-paragraph (a) (i), the phrase
and who are nationals of States having diplomatic relations with
the Parties to the conflict.” was rejected by 50 votes to 3 with

21 abstentions. The words "with the agreement of the Parties
concerned” were rejected by 42 votes to 28, with 12 abstentions,
and the words "following consultation with the Parties to the
conflict” were adopted by 39 votes toc 28, with 14 abstentions.
Sub-paragraph (b) was adopted by 43 votes to 15, with 15 absten-
tions. After the rejection by 50 votes to 13. with 15 abstentions,
of a proposal to maintain the last phrase. Committee I adopted
paragraph 4 by 69 votes to none with 9 abstentions. Committee I
adopted paragraph 5 by 49 votes to none with 21 abstentions, after
the following decisions had been taken: the deletion of the last
part of sub-paragraph (a) was rejected by 45 votes to 19, with

9 abstentions; sub-paragraph (c¢) was adopted in the form proposed
by the Swiss delegation by 29 votes to 25, with 16 abstentions,
following the rejection of the French proposal by 26 votes to 24,
with 16 abstentions (see document CDDH/I/349/Rev.l). Committee I
adopted paragraph 6 by 64 votes to 1, with 10 abstentions. After
a proposal to retain the words “which made declarations under
paragraph 2" had been adopted by 37 votes to 24, with 13 absten-
tions, Committee I adopted paragraph 7 by 48 votes to 2 with

20 abstentions.

54, The article as a whole was adopted by 40 votes to 18, with
17 abstentions.

55. After the adoption of that text, it was no longer necessary
for Committee I to consider document CDDH/I/GT/118.

56. The text of Article 79 bis. as adopted, appears in Annex IV
to this report.
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New Section III of Part V - Code of International Crimes
in Violation of the Geneva Conventions of 1949
and the draft additional Protocols

CDDH/56/Add.1/Rev.1 Philippines

57. This proposal for a new section was submitted at the sixty-
fifth meeting of Committee I on 9 June 1976. By reason of the
considerations set forth in document CDDH/I/3LE€, Committee T
decided, at its seventy-fourth meeting. that proposal
CDDH/56/Add.1/Rev.1 should become a Conference document available
for consultation and subsequent study.

New Part V bis ~ Obligation to make reparation
for breaches of the present Protocol

58. Part V bis was proposed by the delegations of the Socialist
Republic of Viet Nam, Algeria and Yugoslavia (CDDH/I/335 and

Add.1l and ' 2). At its sixty-seventh meeting Committee I referred the
proposal to Working Group A.

59. At its meeting on 26 April 1977 Working Group A gave con-
sideration to the new Part V bis. The text of the new Part V bis
as approved by the Group is given in its report (see Annex I).

60. At its seéventieth meeting, on 28 April, Committee I adopted

by consensus the amended text of the propcsed new Part V bis. The
Drafting Committee will decide on both the title of the new article
and its place in the Protocol.

61. The text of Part V bis (cr new article to precede Article 80),
as adopted by consensus, is given in Annex IV to this report.

Article 80 - Signature

62. No amendment was submitted to Article 80 as proposed by the
ICRC. and it was referred to Working Group C at the sixty-seventh
meeting of Committee I on 25 April 1677.

63. Working Group C approved the text of Article 80. which appears
in its report (see Annex III to this report). At its seventy-
sixth meeting the Committee adopted Article 80 by consensus. The
text of Article 80 as adopted appears in Annex IV to this report.
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Article 81 -~ Ratification

64, No amendment was submitted to Article 81 as proposed by the
ICRC, and it was referred to Working Group C at the sixty-seventh
meeting of Committee I. After consideration, Working Group C
approved without debate the text of Article 81 as it appears in
Annex III to this report.

65. The text of Article 81 as adopted by consensus at the
seventy-sixth meeting of Committee I appears in Annex IV to this

report.

Article 82 - Accession

66. No amendments were proposed to the ICRC draft of Article 82,
which was referred by the sixty-seventh meeting of Committee I
to Working Group C.

67. Working Group C approved the text of Article 82 in the form
in which it had been referred to it. At its seventy-sixth meeting
the Committee adopted Article 82 by consensus, in the form in
which it appears in Annex IV to this report.

Article 83 - Entry into force

68. No amendments were proposed to the ICRC draft of Article 83,
which was referred by the sixty-seventh meeting of Committee I to

Working Group C.

69. When Article 83 was considered by Working Group C, some
delegations proposed that the words “or accession™ should be
inserted after the word "ratification” appearing in the ICRC draft.
Working Group C approved the text of Article 83 which appears in
its report (see Annex III to this report).

70. At its seventy-sixth meeting, Committee I adopted by
consensus Article 83 as a whole, in the form in which it appears in

Anrex IV to this report.

Article 84 - Treaty relations upon entry into
force of the present Protocol

71. Article 84 as proposed by the ICRC was the subject of three
amendments:
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CDDH/I/T4 Syrian Arab Republic (new paragraph 3)
CDDH/I/229 and Add.1l Socialist Repubiic of Viet Nam,
Qatar (paragraph 2)
CDDH/I/233 and Add.1 Algeria, Australia, Botswana,
to 4 Bulgaria, Byelorussian Soviet Social-

ist Republic, Cyprus, Czechoslovakia,
Democratic People's Republic of Korea
Democratic Republic of Viet-Nam,
Egypt, Finland., Ghana, Hungary, Iraq,
Ivory Coast, Jordan, Kuwait, Lebanon;
Madagascar, Mali, Mauritania,
Mongolia. Netherlands, New Zealand,
Norway, Poland, Qatar, Saudi Arabia,
Socialist People‘s Libyan Arab
Jamahiriya, Sudan, Tunisia, Ukrainian
Soviet Socialist Republic, Union of
Soviet Socialist Republics, Upper
Volta, Yugoslavia.

72. At the sixty-seventh meeting of Committee I, Article 84 and
amendments CDDH/I/TY4 and CDDH/I/229 and Add.1 were referred to
Working Group C. -

73. On the proposal of one of the sponsors of amendment CDDH/I/233
and Add.l to 4 concerning paragraph 3 of Article 84, it was decided
at the sixty-seventh meeting, by 57 votes to 4, with 14 abstentions,
to retain the proposal before the Committee; later, at the same
meeting, it was accepted by 50 votes to none, with 14 abstentions.

T4, Working Group C, after consideration, approved paragraph 1 of
Article 84,

75. In order to improve the text, it was proposed to delete the
words "to the conflict® in the Engllsh version of Article 84,
paragraph’ 2, of the ICRC text,; and to replace them by the word
"thereto". The proposal was accepted without opposition.

76. Paragraph 3 having-already been -adopted by 55 votes to none
with 14 abstentions at -the sixty-seventh meeting of Committee I, it
was not further considered in Working. Group C. The text of
Article 84, as approved by Working Group C, appears in the report
of that Group (see Annex III to this report).

77. At its seventy-sixth meeting on 17 May 1977, Committee I
adopted by consensus Article 84 as annexed to this report (see
Annex IV).
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78. Given the text of Article 84 as adopted, Committee I decided
to delete the square brackets, i.e., to retain the phrase which
still remained in Article 70 oi draft Protocol I. The text of
Article 70 is annexed to the present report (see Annex IV).

Article 84 bis (a) - Special agreements and
declarations during hostilities

CDDH/1/86 Norway

79. At the sixty-sixth meeting of the Committee proposal CDDH/I/86
for a new article was withdrawn.

Article 84 bis (b) - Cases not covered by
the Conventions or by the present Protocol

80. At the sixty~eighth meeting of Committee I on 26 April, the
delegation of the Socialist Republic of Viet Nam withdrew amendment
CDDH/I/230, in view of the fact that the cases not covered by the
Conventions or by draft Protocol I were dealt with in Article 1,
paragraph 4, adopted by the Committee at its thirtieth meeting on

18 March 1975.

Article 85 - Reservations

81. Article 85, proposed by the ICRC, was the subject of two
amendments:

CDDH/TI/T4 Syrian Arab Republic
CDDH/I/87/Rev.1 German Democratic Republic

82. At the sixty-eighth meeting of Committee I Article 85 and the
amendments thereto contained in documents CDDH/I/T4 and
CDDH/I/87/Rev.1'Were referred to Working Group C.

83. In the Working Group opinions were divided as to whether an
article on reservations was really necessary or whether it might not
be better simply to refer to the general rules of international law

concerning reservations.

84. A small informal group proposed a text on reservations. Two
other texts were propcsed by other delegations. Working Group C
decided to submit to Committee I the proposal for the deletion of
Article 85 and, if that article were retained, to take a decision
on the text proposed by the small informal group.
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85.. Working Group C's consideration of this article is described
in its report (see Annex III to this report).

86. At its seventy-~sixth meeting on 17 May 1977. Committee I
decided, by 47 votes to 34, with & abstentions, not to have an

article on reservations.

Article 86 - Amendment

87. At the sixty-eighth meeting of the Committee, nc amendments
were proposed-to Article 86 submitted by the ICRC and it was serit

to Working Group C. 1In the Working Group. it was pointed out that,
since Committee II had, at its seventy-ninth meeting on 4 June 1975,
adopted by consensus a specific provision for revision of the Annex
to Protocol I (Article 18 bis), the words “or its Annex” in

Article 86 should be deleted.

88. After a discussion in which several representatives
participated, Working Group C adopted a text for Article 86 in which
the words “or its Annex” appeared in square brackets. This text
appears in the report of Working Group C (see Annex III to this
report).

89. At its seventy-sixth meeting, the Committee adopted

Article 86 by consensus. The retention of the words ‘'or its Annex”’
in square brackets in Article 86, paragraph 1, will have to be
decided by the Drafting Committee.

90. The text of Article 86, as adopted. appears in Annex IV to
this report.

Article 8€ bis

CDDH/I/340 and Add.1-3 Bolivia. Ecuador,; Egypt,
Guatemala, Honduras. Iran, Iraq,
Mexico. Nicaragua. Nigeria, Pakistan,
Panama Peru, Philippines. Spain,
Sudan, Venezuela K Yugoslavia

91. At its sixty-ninth meeting on 27 April, Committee I decided,
after a procedural debate. to refer this amendment to Working
Group C.

92. After a lengthy discussion, the Working Group decided %o
propose to Committee I that Article 86 bis should be deleted and
that, if it was decided to retain it, a decision should be taken on
a text which had been submitted to Working Group C by an informal
sub-~group. Details of the discussion on that article appear in the
report of Workins Group C (sce Annex III to this report).
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93. At its seventy -seventh meeting on 1¢ Mav 1877 Committee I
proceeded to take a roll call vote on the first pronosal-of
Working Group C, namely the deletion of Article 86 bis. ‘The result
of the voting was as follows: the proposal to delete the article
was rejected by 40 votes to 30 with 13 abstentions.

Those in favour of the deletion of Article 86 bis were: Australia,
Belgium, Bulgaria,. Byelorussian Soviet Socialist Republic,
Canada, Cuba, Czechoslovakia, Denmark, France, German
Democratic Republic, Germany (Federal Republic of), Greece,
Hungary, India. Indonesia, Israel, Italy. Ivory Coast, Japan,
Mongolia. New Zealand, Netherlands, Poland, Portugal, Thailand,
Ukrainian Soviet Socialist Republic. Union of Soviet Socialist
Republics, United Kingdom of Great Britain and Northern
Ireland, United Republic of Cameroon, United States of America.

Those against the deletion of Article 86 bis were: Afghanistan,
Algeria, Austria, Cyprus, Ecuador, Egypt, Ghana, Guatemala,
Honduras, Iran, Ireland, Jordan, Kenya, Kuwait, Lebanon,
Madagascar, Mexico, Mozambique, Nicaragua, Nigeria, Norway,
Oman, Pakistan, Panama, Peru, Philippines, Republic of Korea,
Romania, Senegal, Socialist People's Libyan Arab Jamahiriya,
Spain, Sri Lanka, Syrian Arab Republic, Sweden, Switzerland,
Uganda, Uruguay, Venezuela., Yugoslavia. Zalre.

Abstaining: Argentina, Brazil, Chile, Colombia, Democratic
People's Republic of Korea, Finland, Holy See, Mali, Morocco,
Mauritania, Socialist Republic of Viet Nam, Turkey, United
Arab Emirates.

94. Committee I voted on tne phrases in brackets contained in the
text submitted by Working Group C:

the words “Consultative Board® were rejected by 40 votes to 2,
with 37 abstentions;

the words "the Conventions or” were adopted by 40 votes to 6,
with 31 abstentions;

the words "and adopt recommendations regarding® were adopted
by 40 votes to 13, with 23 abstentions:

the words ‘and the Committee itsslf" were adopted by 27 votes
tc 14, with 31 abstentions
the words “on thic basis of Article 3% of this Protocol” were
adopted by 40 votes to 1 with 36 abstentions:
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the words ‘that may cause superfluous injuries or have
indiscriminate effects” were adopted by 4C votes to 2 with
31 abstentions;

the number “31% was adopted by 39 votes to none., with
34 abstentions;

the words ~1{ it should consicder 1t necessary’ were adopted
by 18 votes to 3, with 52 abstentions;

the words “and shall elect its Chairman’ were adopted by
20 votes to none, with 48 abstentions;

the words “the depositary Government. in consultation with
any State Party or Parties that may wish to invite ... may
convene a special Conference’  were adopted in an amended form

by 17 votes to 16, with 40 abstentions;

the words “that implement the principle that the Parties to
the conflict do not have an unlimited right of choice of
means of combat" were adopted by 43 votes to none with

33 abstentions.

95. Article 86 bis as a whole was adopted by 50 votes to 2/, with
1% abstentions.

96. Article 86 bis as adopted appears in Annex IV to this report.

Article 87 - Denunciation

97. No amendments were suggested to Article 87 as proposed by the
ICRC and it was referred to Working Group C at the sixty-seventh
meeting of Committee I.

98. When Article 87 was considered in Working Group C, it was
pointed out that the reference therein to Article 2 common to the
Conventions was inopportune. since the Conference had adopted
Article 1 of Protocol I as amended. It was agreed that the

words “2 common to the Conventions® should be deleted in
paragraph 1 and replaced by the words "1 of this Protocol®.

99. It was sugpmested that. in order to bring the text into line
with other articles of the Protocol. it would be advisable to

insert the word "final® hefore the word 'release” in paragraph 1.
replace the word “and" before "establishment’ by the word ‘or",

and, in the English text. to use the word ‘re-establishment” instead
of the word “establishment’.
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100. The Working Group accepted those suggestions without
difficulty, together with paragraphs 2 and 3.

101. One delegation proposed the addition of a paragraph 4 which,
with slight changes, was approved by Working Group C.

102. Working Group C approved the text of Article 87 as published
in its report (see Annex III to this report).

103. At its seventy-sixth meeting, the Committee adopted Article 87
as a whole by consensus, as it appears in Annex IV to this report.

Article 88 - Notifications

104. Article 88 proposed by the ICRC was the subject of an
amendment :

CDDH/I/233 and Add.1l-4  Algeria, Australia, Botswana,
Bulgaria, Byelorussian Soviet
Socialist Republic, Cyprus,
Czechoslovakia, Democratic People's
Republic of Korea, Democratic
Republic of Viet-Nam, Egypt, Finland,
Ghana, Hungary, Iraq, Ivory Coast,
Jordan, Kuwait, Lebanon, Madagascar,
Mali, Mauritania, Mongolia,
Netherlands, New Zealand, Norway,
Poland, Qatar, Saudi Arabia, Socialist
People's Libyan Arab Jamahiriya, Sudan,
Tunisia, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist
Republics, Upper Volta, Yugoslavia.

105. At the sixty-ninth meeting of Committee I, Article 88
proposed by the ICRC was referred to Working Group C. Amendment
CDDH/I/233 and Add.l to 4 was adopted at the sixty-seventh meeting
of the Committee, when amendments relating to Article 84 of draft
Protoccl I were introduced (see paragraph 73 of this report).

106. After consideration, Working Group C approved the text of
Article 88. Sub-paragraph (d) had already been adopted at the
sixty-seventh meeting of the Committee by 55 votes to none with
14 abstentions. '

107. The text of Article 88 approved by Working Group C appears in
the report of Working Group C (see Annex IIT to this report).
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108. At its seventy-sixth meetinz, the Commj--ée~adopted Article 88
as a whole. by consensus, as it appears in A:iex IV to this report.

Article 89 - Fegistration

109. No amendment was introducec to Article 89 proposed by the
ICRC, and at the sixty-seventh meeting of Committee I it was
referred to Working Group C.

110. After considering the text of Article 89, Working Group C
approved it without discussion, as it appears in the report of
that Group (see Annex III to this report).

111. At its seventy-sixth meeting, Committee I adopted Article 89
as a whole, by consensus, as it appears in Annex IV to this report.

Article 90 - Authentic texts and
official translations

112. Four amendments were proposed to the ICRC draft of Article 90:

CDDH/I/53 ' Bulgaria, Byelorussian Soviet
- Socialist Republic, Czechoslovakia,
Germah Democratic Republic, Hungary,
~ Mongolia, Poland, Ukrainian Soviet
Socialist Republic, Union of Soviet
Socialist Republics (paragraph 1)

CDDH/I/74 ‘ Syrian Arab Republic (paragraph 2)

CDDH/I/339 and Add.l Argentina. Brazil. Chile. Colombia,
Costa Rica., Ecuador, Guatemala,
Mexico, Nicaragua, Panama, Peru,
Spain, Uruguay, Venezuela

CDDH/I/341 Algeria, Bahrain. Democratic Yemen,

Egypt. Iraq. Jordan. Kuwait, Lebanon,
Mauritania, Morocco. Oman. Qatar,
Saudi Arabia, Socialist People's
Libyan Arab Jamazhiriya, Somalia,
Sudan, Syrian Arab Republic. Tunisia,
United Arab Emirates., Yemen.

113. At the sixty-seventh and sixty-ninth meetings of Committee I,

Article 90 and amendments CDDH/I/53, CDDH/I/339 and Add.1 and

CDDH/I/341 were referred to Working CGroup C. Amendment CDDH/I/T74

had been withdrawn earlier.
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114, Following an explanation by the Swiss delegation during the
consideration of Article 90 by Working Group C, it was agreed that
a reference to the Chinese text should be inserted in paragraph 1.
The text of Article 90 as approved by Working Group C appears in
its report (see Annex III to this report).

115. At its seventy-sixth meeting on 17 May 1977, the Committee
adopted by consensus Article 90 as a whole, in the form in which
it appears in Annex IV to this report.

DRAFT PROTOCOL II

New article to be inserted before Article 1 -
Respect for the Protocol

CDDH/I/37 Canada

116. At the seventy-sixth meeting of Committee I. this proposal
for a new article (CDDH/I/37) was withdrawn.

Article 6 - Fundamental guarantees

117. The text of Article 6 had been adopted by consensus at the
thirty-ninth meeting of Committee I, on 11 April 1975.

118. In paragraph 86 of the Committee's report at the third

se551on (CDDH/234/Rev. 1), attention had been drawn to the questlon
of “"collective penalties No provisions prohibiting such

penalties had been 1ncluded although they had originally appeared
in Article 9 of the ICRC draft of Protocol IT and in paragraph 2 (b)

of document CDDH/I/262. .

119. After a discussion, the Working Group decided to provide for
the prohibition of collective penalties in paragraph 2 (b) of
Article 6. and to renumber the following sub-paragraphs.

120. Following upon the letter from the Chairman of the Drafting
Committee to the Chairman of Committee I, dated 14 April 1977,
Working Group B reconsidered the concept of ‘convictions®.
Committee III having decided not to qualify the word ¥“convictions™
in any way. so as to cover all types of convictions, whether
political., religious or philosophical (see CDDH/III/369, p. 6),
Working Group B decided at its tenth meeting to give this work the
same interpretation in Article 6 of draft Protocol II.

121. The text of Article 6 submitted by Working Group B appears in
its report (see Annex II to this report).

122. At its seventy-third meeting_ the Committee adopted by
consensus Article 6 as a whole as it appears in Annex IV to this

report.
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Article 8 bis ~ Interned families

123. Since the delegation of Canada, sponsor of amendment CDDH/I/250
concerning Article 8 bis, decided not to press its proposal,
Working Group B decided to delete the item from its programme of
work.

124. The Committee took note of the withdrawal bf the proposal
for a new article (CDDH/I/250).

Article 10 bis

125. Working Group B resumed its consideration of the text
proposed in document CDDH/I/320/Rev.2 in the light of the work of
Committee III on Part V.

126. Working Group B decided at its fifth meeting to refer to the
Committee the text of Article 10 bis incorporating a reference to
Parts II and III and Article 26, together with a proposal in square
brackets for the inclusion of references to other articles of

Part V, namely, Articles 26 bis, 27 and 28. This text appears in
the report of Working Group B. The Committee was to take a
decision on the inclusion of references to the articles in square
brackets in the text of Article 10 bis.

127.. The consideration of this article is dealt with in the
report of Working Group B (see Annex II to this report).

128. At its seventy-third meeting. after the adoption by 29 votes
to 11, with 39 abstentions. of a motion to retain the figures

26 bis. 27 and 287, Article 10 bis as a whole was adopted by

33 votes to 15, with 28 abstentions.

129. The Committee decided that the position and title of the
article would be left to the Drafting Committee.

130. The text of Article 10 bis. as adopted. appears in Annex IV
to this report.

Article 40 - Signature

131. There were no amendments to the ICRC draft of Article 40, and
it was referred to Working Group C at the sixty-seventh meeting of
Committee I.
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132, After considering the article, and in the light of the
corresponding article in draft Protocol I, Working Group C approved
the text of Article 40 as contained in its report (see Annex IIT

to this report).

133. At its seventy-sixth meetiné the Committee adopted Article 40
by consensus. as it appears in Annex IV to this report.

Article U431 ~ Ratification

134. There were no amendments to the ICRC draft of Article 41, and
it was referred to Working Group C at the sixty-seventh meeting of

Committee I. ”

135. After considering the article. and in the light of the
corresponding article in draft Protocol I, Working Group C approved
the text of Article 41 as contained in its report (see Annex III

to this report).

136. At its seventy-sixth meeting the Committee adopted Article 41
by consensus., as it appears in Annex IV to this report.

Article 42 - Accession

137. There were no amendments to the ICRC draft of Article 42,
which was referred to Working Group C at the sixty-seventh meeting

of Committee I.

138. After consideration, and bearing in mind the corresponding
article of draft Protocol I, Working Group C approved the text of
Article 42 as it appears in its report (see Annex III to this

report).

139. At its seventy-sixth meeting, the Committee adopted by
consensus the text of Article 42 as it appears in Annex IV to this

report.

Article 43 - Entry into force

140. There were no amendments to the ICRC draft of Article 43,
which was referred to Working Group C at the sixty-seventh meeting

of Committee I.

141. Despite the reservations of some delegations concerning the
number of instruments of ratification or accession required. and
bearing in mind the corresponding article of draft Protocol I,
Working Group C approved the text of Article 43 as it appears in
its report (see Annex III to this report).
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142. At its seventy-sixth meeting, the Committee adopted by
consensus Article 43 as a whole, in the form in which it appears
in Annex IV to this report.

Article 44 - Amendment

143. There were no amendments to the ICRC draft of Article 44. It
was referred to Working Group C at the sixty-seventh meeting of
Committee I.

144, After consideration of the article and bearing in mind the
corresponding article in -draft Protocol I, Working Group C approved
the text of Article 44 which appears in its report (see Annex III
to this revort).

145, At its -seventy-sixth meeting, the Committee adopted by
consensus Article 44 as it appears in Annex IV to this- report.

Article 44 bis - Denunciation

146, Working Group € expressed the view that a “denunciation ¢Yause
was :ag necessary for Protocol II as: for Protocol I, and that ‘there
;was no reason not to draft one.

147. Working Grouvn C -approved the text of Article 44 bis as
contained in its report (se¢ Annex FII :to:this report).

148. At its severty-sixth meeting, the Committee adopted by
consensus Article L4 bis as a whole as it appears in Annex IV to
this report.

Article U5 - Notifications

149, No amendments were submitted to the ICRC draft of Article 45.
It was referred to Working Group C- at the sixty-seventh meeting
of Committee I.

150. After considering the article. and taking into account the
corresponding article in-draft Protocol I. Working Group C approved
the text contained in its report (see Annex III to this report).

151. At its seventy-sixth meeting. the Committee adopted Article 45
by consensus as it appears in Annex IV to this report.
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Article 46 - Registration

152. No amendments were submitced to the ICRC draft of Article 46.
It was referred to Working Group C at the sixty-seventh meeting of

Committee I.

153. After considering the articleb and taking into account the
corresponding article in draft Protocol I, Working Group C approved
the text contained in its report (see Annex III to this report).

154, At its seventy-sixth meeting, Committee I adopted Article 46
as a whole by consensus as it appears in Annex IV to this report.

Article 47 - Authentic texts and
official translations

155. Two amendments were submitted to the ICRC draft of Article 47:

CDDH/I/336 and Add.l Bulgaria, Byelorussian Soviet
Socialist Republic Czechoslovakia,

German Democratic Republic, Hungary,
Mongeclia, Poland. Socialist Republic
of Viet Nam, Ukrainian Soviet
Socialist Republic, Union of Soviet
Socialist. Republics.

CDDH/I/341 ' Algeria. Bahrain, Democratic Yemen,
Egypt. Iraq, Jordan, Kuwait, Lebanon,
Mauritania, Morocco, Oman. Qatar.
Saudi Arabia, Srcialist People's
Libyan Arab Jamahiriya, Somalia,
Sudan, Syrian Arab Republic, Tunisia,
United Arab Emirates, Yemen.

Article 47 and amendments CDDH/I/336 and Add.l and CDDH/I/341
were referred to Working Group C at the sixty-ninth meeting of
Committee I.

156. After considering the article. and taking into account the
corresponding article in draft Protocol I. Working Group C approved
the text contained in its report (see Annex III to this report).

157. At its seventy-sixth meeting, Committee I adopted
Article 47 as a whole by consensus as it appears in Annex IV to
this report.
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TITLE OF AND PREAMBLE TO DRAFT PROTOCOL I
Title

158. There were no amendments to the title of draft Protocol I,
and at the thirty-fifth plenary meeting of the Conference on

14 April 1977, it was referred to Committee I, and then to
Working Group C.

159. The suggestion by the Chalirman of Working Group C that the
word “draft”® should be deleted was accepted.

160. Some delegations considered that the words "First Protocol”
in the English title might give the wrong impression that there
were also other Protocols on the subject. Both the Chairman and
one delegation considered that the word “First” meant only that it
was Protocol I to the Conventions, as indicated in the title, and
that the word "and"™ coming after "1949" meant that "First® did
not relate to the subject.

161. It was then proposed that in French. instead of using the
corresponding word for "First”, the words “Protocol I', in brackets.
should be placed at the end of the title.

162. It was agreed to approve the drafting of the English title
as indicated by the Chairman, and in the other languages to use
the wording suggested, leaving it to the Drafting Committee to
ensure, if necessary., that all the language versions were equivalent.

16%. The text of the title approved by Working Group C is given in
its report (see Annex III to this report).

164. At its seventy-sixth meeting Committee I adopted the title of
draft Protocol I by consensus. subject to inspection of the various
language versions.

165. The text of the titie, as adopted, is given in Annex IV to
this report.

Preamble

166. The ICRC draft of the Preamble was the subject of two
amendments:

CDDH/I/56 Philippines
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CDDH/I/337 and Add.1l Algeria, Bulgaria, Byelorussian Soviet
Socialist Republic, Cuba, Czechoslovakia,
Democratitc People's Republic of Korea,
German Democratic Republic, Hungary,
Mongolia, Poland, Socialist Republic
of Viet Nam, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist
Republics

167. The Preamble and the amendments in documents CDDH/I/56 and
CDDH/I/337 and Add.l were referred to Working Group C at the
sixty-seventh and sixty-ninth meetings of Committee I.

168. The text of the Preamble adopted by Working Group C appears
in its report (see Annex III to this report)

169. The consideration of the Preamble is dealt w1th in the
report of Working Group C.

170. At its seventy-sixth meeting Committee I decided by consensus
to delete the Martens clause appearing in square brackets since it
was already included in Article 1 of draft Protocol I.

171. The text of the Preamble., as adopted by consensus by the
Committee appears in Annex IV to thls report

TITLE OF AND PREAMBLE TO DRAFT PROTOCOL II

Title

172. No amendment was submitted to the title of draft Protocol IT.
The Conference, at its thirty-fifth plenary meeting, referred the
title to Committee I, which referred it to Working Group C.

173. After considering it, and having taken into account the title
adopted for draft Protocol I, Working Group C adopted the title of
draft Protoccl II as reproduced in its report (see Annex III to
this report).

174. At its seventy-sixth meeting., Committee I adopted by consensus
the title of the Preamble to draft Protocol II as reproduced in
Annex IV to this report.

Preamble

175. At the sixty-seventh meeting of Committee I no amendment had
been submitted to the Preamble proposed by the ICRC, which was
referred to Working Group C.
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176. Working Group C examined .the text of the Preamble to draft
Protocol II. Several delegations were against a Preamble to this
Protocol. Working Group C accordingly referred the ICRC text in
brackets to the Committee. The text of the Preamble. approved by
Working Group C, appears in the report of that Group (see Annex III
to this report).

177. With regard to the discussion on this Preamble, reference
should be made to the report of Working Group C.

178. At its seventy-sixth meeting Committee I first rejected by
32 votes to 19 with 27 abstentions a proposal for the deletion of
the Preamble.

179. The Committee then decided to retain the last phrase of
paragraph 4 (“and the dictates of the public conscience’) by
35 votes to 21 with 21 abstentions. :

180. Committee I further decided to leave to the Drafting
Committee other possible changes of wording as proposed in

paragraph 37 of the report of Working Group C (see Annex III to
this report).

181. The Preamble. as a whole was adopted by consensus, as it
appears in Annex IV to this report.

IIT. ADOPTION OF THE COMMITTEE'S REPORT

182. Committee I adopted its re=port at the seventy-ninth meeting
on 21 May 1977.
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ANNEXES
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ANNEX I

REPORT OF WORKING GROUP A*

1. Working Croup A under the chairmanship of Mr. A. de Icaza
(Mexico), Rapporteur of Committee I, held six meetings. Its
task was to consider Articles 76 bis, 77. 78 and 79 of draft
Protocol I and the associated proposals.

2. Article 77 proposed by the ICRC was the subject of the
following amendments:

CDDH/I/TH Syrian Arab Republic
CDDH/I/255 Australia

CDPH/I/303 Switzerland

CDDH/I/308 United States of America

and of working paper CDDH/I/GT/96 subnitted by

" Germany (Federal Republic of), New Zealand, Nigeria and
the United Kingdom of Great Britain and Northern Ireland.

3. At the meeting on 15 April 1677, a number of delegations
stated from the outset that they were against the inclusion in
Protocol I of the principles set forth in Article 77. In order
that the work might continue it was decided to proceed as though
there were no objections to the retention of Article 77.

4, At the meeting on 18 April, the Chairman submitted an amended
version of Article 77 based on the oral and written proposals
submitted by representatives participating in the Working Group.
Those in favour of the insertion in Protoccl I of an article
relating to "Superior Orders" supported a text in which the words
placed between square brackets should be put to a separate vote

in Committee. Other delegations continued to oppose the inclusion
in Protocol I of a provision relating to "Superior Orders". The

text is as follows:

* Circulated under symbol CDDH/I/338/Rev.1.
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Article 77

"1. The High Contracting Parties undert:ke to ensure that
their internal law penalizing disobedience to orders shall
not apply to orders that would constitute / grave / breaches
of the Conventions and this Protocol.

"2. The fact of having acted /_wilfully_7 pursuant to an
order of an authority or a superior does not absolve an
accused person from penal responsibility, 1f it be established
that in the circumstances at the time he knew or should have
known that he was committing a /—grave_/ breach of the
Conventions or of this Protocol. It may, however, be taken
into account in mitigation of punishment.®

5. At the meeting on 19 April 1977 the new Article 76 bis,
proposed by the United States of America (CDDH/I/307/Rev.l) was
introduced. A number of delegations supported the text but
proposed amendments to the wording.

6. After consultation between the Chairman and some delegations,
the Working Group adopted the follcwing text:

Article 76 bis

"l. The High Contracting Parties and the Parties to the
conflict shall require military commanders, with respect to
membérs of the armed forces under their command and other
persons under their control, to prevent and, where necessary,
to suppress and to report to comgetent avthorities breaches
of the Conventions and this Protocol.

"2. 1In order to prevent and suppress breaches, High
Contracting Parties anc Parties to the conflict shall require
that, commensurate with their level of responsibility,
commanders ensure that members of the armed forces under
thelr command are aware of their obligations under the
Conventions and this Protocol.

"3, The Hizh Contracting Parties and Parties to the conflict
shall require any commander who is aware that subordinates or
other persons under his control are going to commit or have
comnitted a breach of the Conventions or the present Protocol,
to initiate such steps as are necessary tc prevent such
violations of the Conventions or this Protocol, and, where
appropriate, to initiate disciplinary cor penal action against
violators thereof." '
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7. The following amendments were submitted to Articles 78 and 79
as proposed by the ICRC:

CDDH/1/266 Belgium
CDDH/I/303 Switzerland
CDDH/I/309 United Kingdom of Great Britain and

Northern Ireland, United States
of America

CDDH/I/315 Philippines
CDDH/I/57 Philippines
CDDH/I/279 France, Mali, Switzerland

CDDH/I/310 and Corr.l Bulgaria, Byelorussian Soviet
and Add.l and 2 Socialist Republic, Czechoslovakia,
German Democratic Republic, Hungary,
Mongolia, Poland, Socialist
Republic of Viet Nam, Ukrainian
Soviet Socialist Republic, Union
of Soviet Socialist Republics.

8. During the meetings on 20, 21 and 22 April, many delegations
expressed the view that it would be superfluous to include in the
Protocol a provision concerning extradition such as that in draft
Article 78, since Article 74, paragraph 1, as adopted at the third
session made the provisions relating to the suppression of breaches
applicable to this Protocol. Consequently, each High Contracting
Party will be under the obligation to "search for persons alleged
to have committed, or to have ordered to be committed, such grave
breaches, and shall bring such persons, regardless of their
nationality, before its own courts. It may also, if it prefers,
and in accordance with the provisions of its own legislation,; hand
such persons over for trial to another High Contracting Party
concerned, provided such High Contracting Party has made out a
prima facie case'™.

9. The same delegations considered that amendment CDDH/I/310 and
Corr.l and Add.l and 2 should be considered at the same time as
Article 79 since it.was more closely connected with mutual assistance
in criminal matters than with extradition. Consequently, at the
meeting on 21 April a compromise text was adopted, taking into
account the fact that the delegations which objected to the word
"grave'™ and to the second sentence of Article 79 had, in a spirit of
conciliation, withdrawn their objection.
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10. Some delegations expressed reservations about paragraph 2 of
Article 79 as adopted, which they considered was not in the right
place and was inadequate in sukbstance to deal with the problem of
extradition. The same delegations. which favoured the insertion
in the Protocol of a provision relating to extradition, proposed
a text in which the twe paragraphs in square brackets and their
retention in Protocol I should be the subject of separate votes
in Committee. In the event of the text being adonted by
Committee I, it would be for the Drafting Committee to decide on
the order and the place in which Articles 78 and 79 should be
inserted.

The text is as fcllows:
Article 793

"l. / / The Conventions and this Protocol may at the option
of the Tequested High Contracting Party be considered as the
legal basis, if such a basis is reqguired, for extradition in
respect of grave breaches. Extradition shall be subject to
the other conditions provided by the law of the reguested
High Contracting Party./

2. L_Nothing can prejudice, however, the rizht of any State
not a Party to the Conventions and this Protocol to grant
extradition in respect of the trial of its own nationals
outside its own territory./ /©
11. The majority of the delegations which adopted the compromise
text of Article 79 to which paragraph ¢ refers decided that the
text should read as follows:

Article 79

1. The High Contracting Parties shall afford one another
the greatest measure of assistance in connexion with criminal
proceedings brcuzht in respect of grave breaches of the
Conventilons or of tne present Protocol.

Z. Subject to the ri;;hts and obligations established in the
Conventions and in Article 74, paragraph 1, of this Protocol,
and when circumstances permit. the High Contracting Parties
shall co~operate on matters of extradition. They shall give
due consideration to the reguest of the State in whose
territory the alleged offence has occurred.
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3. The law of the High Contracting Party requested shall
apply in all cases. The provisions of the preceding
paragiraphs of this article shall not however affect the
obligations arising from the provisions of any other treaty
of a bilateral or multilateral nature which governs or will
govern the whole or part of the field of mutual assistance

in eriminal matters."”

ADDENDUM TO THE REPORT OF WORKING GROUP A
REPORT ON THE WORK OF WORKING GROUP A*

1. At the meeting on 26 April 1977, a study was made of the new
Part V bis proposed by the Socialist Republic of Viet Nam, Algeria

and Yugoslavia (CDDH/I/335 and Add.l and 2).

2. Some delegations felt that it would be superfluous to include
in the Protocol the provisions of paragraph 2 of that amendment,
since they reproduced existing provisions in the Geneva Conventions:
namely, Article 51 of the rirst Convention, Article 52 of the
second, Article 131 of the third and Article 148 of the fourth.

3. In order to achieve a consensus, and in a spirit of

conciliation, the sponsors of the amendment accepted the proposal
of those delegations. The text thus adopted, whose.place in the
Protocol will have to be decided by the Drafting Committee, reads

as follows:

"A Party to the conflict which violates the provisions of

the Conventions or of the present Protocol shall, if the case
demands, be liable to pay compensation. It shall be
responsible for all acts committed by persons forming part of
its armed forces."

* Circulated under symbol CDDH/I/335/Rev.1/4dd.1
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ANNEX II
REPORT OF WORKING GROUP B*
1. Working Group B, under the chairmanship of Mr. K. Obradovic
(Yugoslavia) held twelve meetings between 15 April and 4 May 1977,

and completed its work on the following articles:

Draft Protocol I

New article before Article 70
Article 70 bis
Article T4 bis
Article 79 bis

Draft Protocol II

Article 6
Article 8 bis
Article 10 bis

2. In view of the statement by the delegation of Pakistan
concerning amendments CDDH/I/27 and CDDH/I/25 relating to
Articles 7 bis and 7 ter of which it was the sponsor, Working
Group B decided to resume the discussion on those articles at
a later stage of its work, should that still be necessary.

Draft Protocol I

New article before Article 70 - Grave violations
Article 70 bis (b) =~ Reprisals
Article 74 bis - Exceptional measures in the event of
grave breaches

3. As draft Articles 70 bis (b) and T4 bis concerned the same
problem, namely, the qguestion of reprisals in international armed
conflicts, Working Group B decided to consider them together.

There were two proposals:
CDDH/III/103 Poland

CDDH/I/221/Rev.1 France

* Circulated under symbol CDDE/I/349/Rev.l.
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4, At the request of the Syrian Arab Republic and by agreement
with Working Group A, it was decided that the proposed new article
before Article 70 (CDDH/I/74) should be discussed in Working Croup B
simultaneously with Articles 70 bis (b) and 74 bis of draft

Protocol T.

5. . Working Group B devoted four meetings to this questlon TWo
main schools of thought emerred durlng the debate.

6. In the course of a very sustalnedvaebateg in which nearly
forty-five delegations took part, a number of proposals_were made:

CDDH/L/GT/107 .. France
CDDH/I/GT/109 United States of America
CDDH/I/GT/1C7/Rev.1 France

7. The delegations of Poland and the Syrian Arab Repuﬁiiemhaving

succeeded in combining their two proposals., Working Group B had
before it a new proposal, contained in document CDDH/I/GT/113.

5. Working Group B failed to arrive at a consensus on a single
text. ) : o :
9. It is therefore for Committee I to take a decision. The two

texts on which 2 decision is required are the following:

10. CDDH/I/GT/107/Rev.1 France
/ "Article 74 bis - Exceptional measures in the event of grave
breaches
1. In the event that a Party uO a confllet commlts grave,
manifest and delibérate breaches Qf its oblldatlons under the
provisions of Articles 46, 47, L&, 49 and 50 of this Protocol,

and a Party victimized by these breacnes considers it
imperative to take action to compel the Party violating its
obligations to cease doing so, :the victimized Party shall be
entitled, subject to the provisions of this article, to resort
to certain measurces desizned to repress the breaches and
induce compliance with the Protocol, but which would otherwise
be prohibited by the Protocol.

2. The measure described in parazraph 1 of this artlcle may
be taken only when the following conditions are met:
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(a) The measures may be taken only when other efforts to
induce the adverse Party to comply with the law have failed or
are not feasible, and the victimized Party clearly has no
other means of bringing the breach to an end;

: - (b) The decision to have recourse to such measures must
be taken at the highest level of the government of the
victimized Party; and

(¢) The Party committing the breach must be given
specific, formal, and prior warning that such measures will
be taken if the breach is continued or renewed.

3. If it proves imperative to take these measures, their
extent and their means of application shall in no case exceed
the extent of the breach which they are designed to end.

/ These measures shall be of the same nature as those
taken by the adverse Party in violation of the provisions
referred to in paragraph 1 of this article._

These measures shall not include any of the actions which
may not be taken against the categories of persons and against
the objects protected by the Geneva Conventions of 1949 and by

this Protocol.

. The measures must cease, in all events, when they have
achieved their objective, namely, cessation of the breach
which prompted the measures.™ /

11. CDDH/I/GT/113 Poland, Syrian Arab Republic

/ "New article before (or after) Article 70

1. Measures of reprisals against persons and objects
protected by the Conventions and by the present Protocol
are prohibited.

2. In situations of grave violations of the Conventions and
the present Protocol the High Contracting Parties undertake
to act jointly or individually. in co-operation with the
United Nations and in conformity with the United Nations
Charter.” f

12. The Norwegian delegation submitted a new provosal
(CDDH/I/GT/115) on Article 70 bis, to Working Group B. In view of
the state of progress of its work, Working Group B decided, in order
not to hold up its report, that the Norwegian delegation should
submit its proposal to Committee I directly. The document concerned
is accordingly now submitted as document CDDH/I/348.
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Article 79 bis ~ International Enguiry Commission

13. Three new drafts were suvmitted to Working Group B:
CDDH/I/GT/105 (Pakistan) (revision of CDDH/I/267), CDDH/I/GT/108
(Austria, Denmark. Japan, New Zealand, Norway, Sweden (replacing
documents CDDH/I/241 and Add.l and CDDH/I/316)) and CDDH/I/GT/110
(United States of America).

14. After a first meeting in which the three proposals were
discussed, Working Group B asked the delegations sponsoring the
various drafts to try to agree on a single text.

15. At its eighth meeting, therefore, a new proposal
(CDDH/I/GT/112) was submitted to Working Group B by the sponsors
of the three original proposals (CDDH/I/GT/105, 106 and 110).

16. One group of delegations had from the start opposed the basic
principle of an Enquiry Commission with compulsory competence.

For reasons already explained at the third session of the Conference
(see Summary records CDDH/I/SR.56. 57 and 58), and in a spirit of
compromise, the delegations concerned stated that they were willing
to accept a provision of that kind nrovided it was an optional
provision in draft Protocol I.

17. The other delegations, which accepted the principle of
compulsory competence by a fact-finding commission, concentrated

on the content of the provnosals submitted. The sponsors of the
various proposals were therefore able to merge the various dfafts
into a single text (CDDH/I/CT/112) and, in the light of
suggestions, to submit a new varsion (CDDd/I/ 2T/114).

18. In a new endeavour to reach a compromise, the delegations of
Iraq, the German Democratic Republic and France proposed working
papers (CDDH/I/GT/116, CDDH/I/GT/117 and CDDE/I/GT/118,
respectively). ‘

19. Since CDDH/I/GT/116 seemed to be a scolution for the two schools
of thought in the Working Grou: on the gquestion under consideration,

that proposal was discussed first. One group of delegations
stressed the merits of the proposal, but several dclegations still
did not altogether understand it. After insisting at the end of

the discussion that its proposal should in no case be voted on in
the Committee, the Iragi delegation agreed to give explanations in
writing in the form of an explanatory memorandum annexed to its
proposal in document CDDHE/I/GT/116. Working Group B decided, in
agreement with the Iraqgi delegation, that the memorandum should, at
the option of that delegation, either be an addendum to the report
of Working Group B or be submitted directly by the Iraqi delegation
in Committee I.
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20. The proposal by the German Democratic Republic (CDDH/I/GT/117)
consisted of an amendment to replace the original paragraph 2 of
document CDDH/I/GT/114 by a new paragraph 2.

21. The French proposal (CDDH/I/GT/118) was considered by some to
provide a means of settling the question of a fact-finding
Commission, and by others as nothing more than a repetition of the
article common to the four Geneva Conventions, namely Article 52
of the first Convention, Article 53 of the second Convention,
Article 132 of the third Convention and Article 149 of the fourth

Convention.

22. The Working Group was therefore unable to obtain any
consensus on that text.

23. Since there were so many statements making amendments to
proposal CDDH/I/GT/114, it was suggested to the Chairman of

Working Group B that all the proposals should be combined in square
brackets in a working paper taking document CDDH/I/GT/114 as a

basis.

24, The new working paper (CDDH/I/CGT/119) was also the subject of
a discussion, which made it possible to include definitively some
of the proposals made in the original text (CDDH/I/GT/114). It
was still not possible, however. to obtain a consensus of the

Working CGroup on that text.

25. The proposal by the delegation of the German Democratic
Republic (CDDH/I/GT/117) has now, with the consent of that
delegation, been incorporated in document CDDH/I/GT/119.

26. 1In order accurately to reflect the positions expressed in
Working CGroup B, it should be mentioned that during the discussions
four delegations suggested that Committee I should first decide on
a motion to the effect that there should be no provision for a
fact=finding commission in draft Protocol I. It is not for the
Working Croup to make such a suggestion to Committee I, however;
the Committee must itself take a decision on that proposal if and
when 1t is made in the Committee.

27. According to what was said, it is for Committee I to take a
decision on the following texts.
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238.

CDDH/I/GT/114 . Austria, Denmark, Japan, Norway,
dew Zealand, Pakistan, Sweden,
United States of America.

/ "International Humanitarian Fact-Finding Commission

1.  (a) A permanent International Humanitarian Fact-Finding

‘Cominission consisting of fifteen members of high moral

Standihg and acknowledged 1mpart1a11tv shall be established.

(b) When this arthlL hzs become applicable among not
less than twenty High Contracting Parties., the depositary
shall then,; and at intervals of five years thereafter,
convene a meeting of representatives of those High Contracting
Parties for the purpose of electing the members of the
Commission. . At-the-meeting, the representatives shall elect
the humbers of the Commission by secret ballot from a list-*

.of. persons to which each of those High Contracting Parties may

nomlnate one-person,

(¢) The members of the Commission shall serve in their

_ ;oersonal capacity -and. shall hold office until the election of
. .new mgmbprshlp at the ensuring conferencsz,

, '(g)_ At,tbe-electionj the electors shall ensure that the
persons tc be elected to the Comaissicn individually possess
the qualifications reguired and that. in the Commission as a
whole. .eduitable geographical rep resentation be assured.

(é) In the case of a casual vacancy. the Commission
itself shall fill the vacancy having due regard to the
provisions of the preceding sub-parazraphs.

(£) The depositary shall make available to the Commission
the necessary udmlnlscratlv‘ facilities for the performance of
its functlons.

2. Theffunctions of the Commission, which shall be performed
at the reguest of a Party to the conflict. are to:

- ..(a) :enguire into.any facts alleged to be a violation
of the Conventions or this Protocol;

(b) facilitate, throuzh its :ood offices, repression or
prevention of breacnas and restore an attitude of respect for
the Conventions and this Protocol.
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3. (a) All enguiries shall be undertaken by a Chamber
consisting of seven members appointed as follows:

(i) five members of the Commission, not nationals

- of a Party to the conflict, appointed by the
President of the Commission, on the basis of
equitable representation from the geographical
areas, / following consultation with the

Parties to the conflict 7/; and

(ii) two ad hoc members not nationals of a Party to
the conflict, one to be appointed by each side.

(b) Upon receipt of the request for an enquiry, the
President of the Commission shall specify an appropriate time
limit for setting up a Chamber. If any ad hoc member has not
been appointed within the time limit, the President shall
immediately appoint such additional member or members of the
Commission as may be necessary to complete the membership of

the Chamber.

4, (2) The Chamber set up under paragraph 3 to undertake an
enquiry shall invite the Parties to the conflict to assist it
and to present evidence. The Chamber may also seek such

other evidence as it deems appropriate and may carry out an
investigation of the situation in loco.

(b) All evidence shall be fully disclosed to the Parties,
winich shall have the right to comment on it.

(¢c) Each Party shall have the right to test the veracity
of the evidence presented to the Chamber and to rebut- such

evidence.

5. (a) The Commission shall submit to the Parties a report
on the findings of fact of the Chamber with such recommendations
as it may deem appropriate.

(b) If the Chamber is unable to secure adequate evidence
for factual and impartial findings, the Commission shall state
the reasons for that inability.

1_(2) The Commission shall, after an appropriate period
notified to the Parties, publicly report its findings unless
all the Parties to the conflict have requested the Commission
not to publish the report. 7
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6. The Commission shall establish its own rules, including
rules for the presidency »f the Commission and the. presidency
of a Chamber. Those rules shall ensure that the functions of
the President of the.Commission. are exercised at all times and
that in the case of an.enquiry they are exercised by a person
‘who is not a national of a Party to the conflict.

7. The administrative expenses of the. Commission shall be
met by contributions from the Righ Contracting Parties. The
Commission shall he reimbursed by the Parties to the conflict
ecually in respect of the expenses incurred by a Chamber
unless the Commission specifies otherwise.” /

29. CDDH/I/GT/119 France

"l. At the request of a Party to the conflict, an enquiry
shall be undertaken. in accordance with a procedure to''be
established by the Parties concerned, into any alleged
violation of this Protocol.

2. If no a,reement is reached on tihe vrocedure for the
enguiry, the Parties shall azree on the choice of an.

t
arbitrator, who shall decide on the procedure to be Tollowed.

3. Once tﬂL ‘violation has been established, the Parties to
the confllct shall ensures its speedy termlnatlon and
repression,”

30. CDDH/I/aE/11¢ 5 (corrected)

/ "International Tact-Finding Coumission / Standing Inter-
national Fact-Pinding Zommnission on the Application of

Humanitarien Law / 1/

"l1. (a) An International Fact-Findins Commission consisting
of fifteen wmempners oi high moral standinyg and acknowledged
impartiality shall bc established.
(b) When this article has become apdolicable among not
less than twenty High Contracting Parties, the depositary shall
then, and at intervals of five 3ea 5 thercafter. convene a
meetin, of representatives of chose / the / 2/ Hisn Contracting

5
1

1/ Proposal by the acleation of %alre for a new title.
Several delegations supported this proposal.

2/ Pronosal by thc delezetion of I'ranco for the replacement
of "those™ by ““h“”.
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Parties for the purpose of electing the members of the
Commission. At the meeting, the representatives shall
elect the members of the Commission by secret ballot from
a list of persons to which each of those High Contracting

Parties may nominate one person.

(¢c) The members of the Commission shall serve in their
personal capacity and shall hold office until the election of
new membership at the ensuing conference.

(d) At the election, the electors / the High Contracting
Parties 7 3/ shall ensure that the persons to be elected to
the Commission individually possess the qualifications
required and that, in the Commission as a whole, eqguitable
geographical representation be assured.

(g) In the case of a casual vacancy, the Commissicn
itself shall fill tiie vacancy having due regard to the
provisions of the preceding sub-paragraphs.

(f) The depositary. shall make available to the Commission
the necessary administrative facilities for the performance of
its functions.

2. The functions of the Commission, which shall be performed
at the request of a Party to the conflict, are to:

(2) enquire into any facts alleged to be a /—L_grave
breach WY/ grave breach or other sericus violation /
/ v1ol¢tlon 7 / 4/ of the Conventions or this- Protocol

(b) facilitate, through its good offices, repression or
prevention of breaches and to restore an attitude of respect
for the Conventions and this Protocol;

3/ P;opoual by the delegation of T'rance for the réplacement'
of "the electors” by "the digh Contracting Parties”

4/ Proposal by the Australian delegation that the Committee
be requested to choose one of the possibilities by voting.
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/ (b) encourage, through its good offices, the
restoration of an attituc: of respect for the Conventions

and this Protocol /. 5/

1—2. (a) The competence of the Commission comprises any
enquiry concerning alleged violations of the Conventions or
this Protocol which thé Parties to the conflict refer to it.

(b) The High Contracting Parties may at any time declare
that they recognize ipso facto and without special ‘agreement,
in relation to any other State accepting the same obligation,
the competence of the Commission to:

(i) encuire into any facts alleged to be a grave
breach or other serious violation of the
Conventions or this Protocol;

(ii) facilitate, through its zood offices, the
restoration of an attitude of respect for the
Conventions and this Protocol.

(¢) The declarations referred to avove shall be
deposited with the depositary of this Protocol, who shall
transmit copies thereof to the High Contracting Parties.

(d) The provisions of this article shall come into
force when twenty States Party to .this Protocol have made
declarations under paragraph 2 of this article. / 6/

3. (a) All enquiries shall be undertaken by a Chamber
consisting of seven members appointed as follows:

(1) ~Tive members of the Commission, not nationals
of a Party to the conflict, / and who are
nationals of States having diplomatic relations
with the Parties to the conflict / 7/ appointed

5/ Propecsal by the Iranian celegation for the amendment of

~~
o

6/ Proposal by the delegation of the German Democratic
Republic for the amendment of parazraph 2 (CDDi/I/G1/117).

7/ Proposal by the delezation of Israel for the insertion of
an additional clause in paragzraph 3 (a) (i).
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by the President of the Commission /" with the
agreement of the Parties concerned 7 8/ on the
basis of equitable representation from the
geograpnical areas, / following consultation

with the Parties to the conflict 7/;

(ii) two ad hoc members not nationals of a Party to
the conflict, one to be appointed by each side.

L-(E) Upon receipt of the request for an enquiry,; the
President of the Commission shall specify an appropriate time
limit for setting up a Chamber. If any ad hoc member has
not been appointed within the time limit, the President shall
immediately appoint such additional member or members of the
Commission as_may be necessary to complete the membershlp of

the Chamber._/ g/

by, (a) The Chamber set up under paragraph 3 to undertake

an enquiry shall invite the Parties to the conflict to assist
it and to present evidence. The Chamber may also seek such
other evidence / 7/ 10/ as it deems approprlate and
may carry out an 1nvest1natlon of the situation in loco.

/ It may also seek such other evidence as it deems approprlate
and may, subject to the consent of the Party exercising control
over the territory in question, carry out an investigation of
the situation in loco. / 11/

(b) All evidence / _7 10/ shall be fully disclosed
to the Parties, which shall have the right to comment on it to
the Commission. X

(c) Each Party shall have the right to contest such
evidence /~ /. 10/

1

8/ Proposal by the delegation of France for the insertion of
a phrase.

g/ Proposal by the delegation of France for the deletion of
paragraph 3 (b).

10/ Proposal by the delezation of France for the replacement
of the word “témoiznhages™, in the French text. by the word
"preuves®.

ll/ Proposal by the delegation of Australia for the redrafting
of the last sentence of paragraph U (g).
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5. (2) The Commission shall submit to the Parties a report
on the findings of fact of the Chamber with such recommendations

as it may deem appropriate. 12/

(b) If the Chamber is unable to secure adequate evidence
for factual and impartial findings, the Commission shall state
the reasons for that inability.

L_(g) The Commission shall, after an approoriate period
notified to the Parties, publicly report its findings unless
all the Parties to the conflict have requested the Commission
not to publish the report. /

L_(g) The Commission shall not publicly report its
findings unless all the Parties to the conflict have requested

the Commission to do so. / 13/

/7(c) 'The findings of the Commission shall not be the
subject of any publicity unless the Parties consent

thereto._/ 14/

6. The Commission shall establish its own rules, including
rules for the »nresidency of the Commission and the presidency
of a Chamber.- Those rules shall ensure that the functions
of the President of the Commission are exercised at all times
and that in the case of an enquiry they are exercised by a
person who is not a national of a Party to the conflict.

7. The administrative expenses of the Commission shall be
met by contributions from the High Contracting Parties / which
made declarations under paragraph 2_7. 15/ The Commission
shall be reimbursed by the Parties to the conflict equally in
respect of the expenses incurred by a Chamber unless the
Commission specifies otherwise._7"

12/ The delegation of France still pressed for the deletion
of the phrase: "with such recommendations as it may deem
appropriate™.

13/ Proposal by the delegation of Switzerland for the
amendment of parasraph 5 (c).

lﬂ/ Proposal by the delegation of France for the amendment of
paragraph 5 (c).

15/ Proposal by the delegation of the Gerinan Democratic
Republic for the insertion of a new clause in the first sentence of
paragraph 7. This proposal is linked with »roposal CDDH/I/GT/117
(incorporated in document CDDH/I/GU/119).
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Draft Protocol Il

Article 6 - Fundamental guarantees

31. The text of Article 6. was adopted by consensus at the thirty-
ninth meeting of Committee I, on 11 April 1975.

32. In paragraph 86 of the repecrt of Committee I (CDDH/219/Rev.l),
the Committee's attention was draswn to tine questicn of "collective
penalties™. No steps had been taken for their prohibition, which
was first mentioned in the ICRC text of Article 9 of draft
Protocol II, and in paragraph 2 (b) of document CDDH/I/262.

33. In the light of the above-mentioned paragrapn 86 of the report,
the Working Group agreed to consider the matter. After a sustained
debate on the notion of "collective penalties”, Working Group B
decided, by consensus, that it was.in no way related to penal law.
The Working Group accordingly thought it advisable to introduce the
prohibition of collective penalties into Article 6, paragraph 2 (b),
and to change the numbering of the following sub-paragraphs

accordingly.

34, In view of the letter from the Chairman of the Drafting
Committee to the Chairman of Committee I. dated 14 April 1977,
Working Group B reconsidered th» notion of "conviections™.

35. The question was not solely one of form, but concerned
substance too, since in adopting Article & Committee I had not
discussed the significance of the word "convictions". Working
Group B therefore decided to adjourn its discussion on the question
until, in the similar context of Article 65 of Protocol I,
Committee III had reached a conclusion on the notion of
"convictions®.

36. Followingz Committee III's decision to aveid placing any
adjectives in front of the word “convictions™. so that.all types
of conviction would be covered, whether political, relizious or
philosophical {(cf. CDDH/IIL/369, p.6). Working Group B decided,
at its tenth meeting to 2ive the word the same interpretation in
Article 6 of draft Protocol II. .

37. Article & thus reads as follows ancd Committee I will have to
come to a decision regarding the inclusion of sub-paragranh (b) of
paragraph 2 - "collective penalties™:
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"Article 6 - Fundamental guarantees 1/

1. All persons who do not take a direct part or who have
ceased to take part in hostilities, whether or not their
liberty has been restricted, are entitled to respect for
their person, honour, convictions and religious practices.
They shall in all circumstances be treated humanely, without
any adverse distinction.

2. Without prejudice to the generality of the foregoing,
the following acts against the persons referred to in
paragraph 1 are and shall remain prohibited at any time and
in any place whatsoever:

(a) violence to the life, health and physical or mental
well-being of persons. in particular murder, as

well as cruel treatment such as torture, mutilation
or any form of corporal punishment;

(b) " collective penalties;

(c) taking of hostages;

(d) acts of terrorism;

(e) oﬁtrages upon personal dignity., in particular
humiliating and degrading treatment, enforced

prostitution and any form of indecent assault;

(f) slavery and the slave trade in all their forms;

(g) pillage;

(h) threats to comnit any of the foreyoing acts.
1“3. 2/ Measures of reprisals agzainst the persons referred
to in paragraph 1 are prohibited. /".

1/ Adopted by Committee I, on 11 April 1975, in four
languages (English, French, Russian and Spanish). For the
text as adopted, see the report of Committee I (CDDH/21%9/Rev.l,

para. 151).

2/ Paragraph 3 of the article adopted is in brackets because
the Committee decided, on the suggestion of the Working Group, to
postpone consideration of the question until the third session of
the Conference (see report of Committee I (CDDH/219/Rev.1,

para. 152)).
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Article 8 bis = Interned families

38. As the Canadian delegation, spohsor of amendment CDDH/I/250
to Article 6 bis did not insist on jtg proposal, Working Group B
decided to remove the question from its programme of work.!

Article 10 bis

39. The Working Group resumed consideration of the text proposed
in the report of Working CGroup B at the third session
(CDDH/I/320/Rev.2) in the light of the work performed by
Committee III on Part V.

4O, Although two schools of thought emerged in Working Group B,
one of which favoured reference to the whole of Part V in
Article 10 bis, whereas the other was opposed to any mention of
Part V in it, it became clear, as discussion developed, that the
listing of certain articles might constitute a compromise.

41. After a decision had been postponed in order to allow of
consultations, Working Group B decided at its fifth meeting to
refer the text of Article 10 bis; incorporating a reference to
Parts II and III and Article 26, to the Committee, with a proposal
between square brackets to include in it a reference to other
articles of Part V, namely Articles 26 bis, 27 and 28.

42, Committee I has still to decide, therefore, whether a reference
to the articles placed in square brackets should be included in the

text of Article 10 bis:

_ "The provisions of Parts II and III and of Articles 26
/ 26 bis, 27 and 28 / shall not, in any circumstances or for
any reason whatsoever, be violated., even in response to a
violation of the provisions of the Protocol."

43. The delegation of Mexico reiterated its formal objection to
any provision that would authorize reprisals either directly or

a contrario. With regard to that position and to other opinions
along the same lines, see paragraph 6 of document CDDH/I/320/Rev.2.

b4y, 1In view of paragraph 5 of document CDDH/I/320/Rev.2, which
reads as follows:

"The positioning of any such provision in the Protocol
will have to be determined. The majority of representatives
were of the opinion that such a provision was not in the right
place in Part II of Protocel II, but would be better placed in

Part VII.",
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the Committee will have to take a decision.on the positioning of
that provision in draft Protocol II. The Committee must also give
the-article a title, on the understanding that the Drafting '
Committee will take a general de0¢31on on all the titles of draft
Protocol TII. . :

‘ADDENDUM TO THE REPORT OF WORKING GROUP B
REPORT ON THE WORK OF WORKI:HNC GROUP B*

1. During the discussion of pnaragraph 27 of the report of
Working Group B in the course of the procedure for the adoptioh

of: the report, the delegation of the United States of America
announced, -at. the meeting of the Working Group held on 10 May 1977,
that a new proposal for Article 79 bis, on which a consensus might
be reached, was being preparad. The Chairman suzgested that the
report should first be adopted, ana that Working Group B’shdUld
then be asked whether it wished to re~opein the discussion on that
artlcle. It was so agreed.

2. After its report had been adopted, Working Croup B decided
that no new proposals should be considered. It was understood,
however, that the delegation of the United States of America
(and the other delégations participating in the new proposal)
would have the opportunity to submit a new proposal likely to
obtain a consensus directly to Committee I.

3. .This addendum is deemed to be an 1nt gral part of. the report
of Working Group B and therefore has the same legal validity.

* Circulated under symbol CDDH/I/349/Rev.l/Add.1.
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ADDENDUM TO THE REPORT OF WORKING GROUP B

REPORT ON THE WORK OF WORKING GROUP B ON
ARTICLE 10 BIS OF DRAFT PROTOCOL II*

1. The Working Group, in three meetings, took up the question of
Article 10 bis in Part II of Protocol II, a question which had been
held over from the second session of the Conference (see
CDDH/I/287/Rev.l, p.6 and CDDH/219/Rev.l, vara. 180). The Group
had the advantage of a report prepared, at its request, by the

ICRC (CDDH/I/302). The question was also considered in a Sub-
Group, under the -Chairmanship of Mr. Keith (New Zealand), whose

report 1s attached.
2. The Working Group has adopted the following text:

"The provisions of / Parts II, III and V_7 shall not,
in any circumstances or for any reason whatsoever, be violated,
even in response to a violation of the provisions of the
Protocol."”

3. The Working Group has adopted the text on the understanding
that the Committee or Working Group will return to a consideration
of the provision when Committee III has acted on the relevant
pending provisions of Part V. Some delegations are able to agree
to a text of the kind proposed only if provisions of Part V are
appropriately included. Committee I or the Working Group will
then consider only the impact of the decisions of Committee III

on the text.

L, It is proposed that the Chairman of the Committee bring the
text to the attention of Committee III, noting that Committee I
will complete its work on this matter when Committee III has taken
the relevant decisions on Part V of the Protocol and that that work
will be limited to the impact of those decisions on the text
proposed above.

5. The positioning of any such provision in the Protocol will
have to be determined. The majority of delegates were of the
opinion that such a provision was .not in the right place in Part II
of Protocol II. but would be better placed in Part VII.

* Circulated under symbol CDDH/I/320/Rev.2.
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6. During the discussion of the report in Working Group B
concerning this question, the delegation of riexico, noting that it
had not been present at the meeting of the Working Group at which
the text of the proposed article had been adopted, stated that it
was categorically opposed to the final phrase, namely, "even in
response to a violation of the provisionssof the Protocol'. At
the same meeting two delegatlons specifically confirmed that they
26uld’ Adbt  support the provision in question if it was to be

interpreted as prohibiting reprlsals The delevatlons in question
considered it unacceptable that there should be any reference
whatever to reprisals in Protocol II. In order to aveid any

misunderstanding on that point, the title of the report appearing
in document CDDH/I/320/Rev.1l, which had been proposed tentatively
by the Chairman of Working Group B, has been reworded in its
present form.

ADDENDUI TO THE REPORT OF WORKING GROUP B

REPORT O SUB-GROUP OF REPRISALS
IN DRAFT PROTOCOL II*

The Sub=Group was cnarvea by Working uroup B with considering
the above question on the basis of working paper CDDH/I/GT/79 of
8 April 1975, proposal III submitted by the ICRC in document
CDDH/I1/302 of 23 April 1976 and the working c¢ocument submitted by
Irag and Switzerland - working paper CDDH/I/GT/Q2. Other
proposals were submitted in the course of the discussions,
particularly working paper CDDH/I/GT/94 which, in accordance with
a decision of the Sub-Group, was prepared by the Chairman taking
account of the various proposdls (particularly that submitted by
Iraq and Switzerland) and the discussions. The Sub-Group met on
17 and 16 iay 1976, more than thirty delezations taking part in
its work.

As a result of that work, the following text is submitted:

"The provisions of Parts II and III and of articles
shall not, in any circumstances or for any reason whatsoever,
be violated, even in respcnse to a violation of the provisions
of the Protocol."

* Circulated as Working Group document CDDH/I/GT/95.
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This text was widely supported in the Sub-Group, but as the
following notes 1-3 indicate, some delegations have not yet accepted

it.
Notes

1. Some delegations supported the inclusion, at the
beginning of the text, of the phrase "Because of the
humanitarian character of the present Protocol,".

2. On the one hand, some delegations suggested the
deletion of the final phrase ("even in response to a
violation of the provisions of the Protocol.™), while,
on the other, a number suggested the replacement of
those words by the phrase at the end of working paper
CDDH/I/GT/T9 ("even for the purpose of inducing the
adverse party to comply with its obligations™).

3. The proposed text and the work of the Sub-Group

are without prejudice to any relevant decisions that
might be taken concerning Part V of the Protocol. The
effect of any such decisions could be appropriately
reflected in the text of the above proposal by including
references to the relevant provisions where indicated by

the dots.

4, The positioning of any such provision in the Protocol
will have to be determined. There was no opposition to
the view that 1t was no longer appropriate for inclusion
in Part II nor to the suggestion that it be included in
Part VIT,
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ANNEX III
REPORT OF WORKING GROUP C ON FINAL CLAUSES*

1. At its sixty-seventh, sixty-eighth and sixty-ninth meetings

held on 25, 26 and 27 April 1977, respectively, Committee I
referred the following to Working Group C for consideration:

Protocol I Protocol II Title
The Preamble and amendment The Preamble

CDDH/I/337 and Add.1l
(Algeria, Bulgaria.
Byelorussian Soviet
Socialist Republic, Cuba,
Czechoslovakia, Democratic
People’s Republic of
Korea, German Democratic
Republic, Hungary,
Mongolia, Poland, Social-
ist Republic of Viet Nam,
Ukrainian Soviet Socialist
Republic, Union of Soviet
Socialist Republics)

Article 80 Article L0 Signature
Article 81 Article 41 Ratification
Article 82 Article 42 Accession
Article 83 Article 43 Entry into force
Article 84 and Treaty relations
CDDH/X/T4 (Syrian Aradb upon entry into
Republic) and force of this
Protocol

CDDH/I/229 and Add.1l
(Socialist Republic of
Viet Nam and Qatar)

Article 85 and Reservations
CDDH/I/74 (Syrian Arab
Republic) and
CDDH/I/87/Rev.1
(German Democratic
Republic)

»  (Circulated under symbol CDDH/I/350/Rev.l.
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Erotocol_z
Article 86
Article 87

Article 88 and
CDDH/I/233 and Add.X to 4
(Algeria., Australia,
Botswana, Bulgaria.
Byelorussian Soviet
Socialist Republic.
Czechoslovakia, Cyprus,
Democ:ratic People's
Republic of Korea;
Egypt, Finland, Ghana,
Hungary, Irag., Ivory
Coast, Jordan, Kuwait,
Lebanon, Madagascar. Mali,
Mauritania, Mcngolia,
Netherlands, New Zealand,
Norway, Poland, Qatar,
Saudi Arabia, Socialist
Peopleis Libyan Arab
Jamahiriya, Socialist
Republic of Viet Nam,
Sudan, Tunhisia, Ukrainian
Soviet Socilalist Republic,
Union’ of: Soviet Socialist
Republics, Upper Volta
Yugoslavia)

Articile 89

Article: 90 and
CDDH/IZ53
(Bulgaria, Byelorussian
Soviet Socialist Republic,
Czechoslovakia, German
Democratic Republic,
Hungary., Mongolia, Poland.
Ukrainian Soviet Socialist
Republic. Union of Soviet
Socialist Republics) and
CDDH/I/74 (Syrian Arab
Republic) and

Article 46

Article 47 and

- 238 -

Protocol IT Title

Article 44 Amendment
Denunciation

Article U5 Notification

Registration

Authentic texts
and official
translatioéns

CDDH/1/3%6 and
Add.1
(Bulgaria.
Byelorussian Soviet
Socialist Republiec,
Czechoslovakia,
German Democratic
Republic, Hungary.
Mongolia. Poland,
Socialist Republic
of Viet Nam,
Ukrainian Soviet
Socialist Republic.
Union of Soviet
Socialist Republics)

and
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Protocol T Protocol II Title
CDDH/I/339 and Add.l1 CDDH/I/341
(Argentina, Brazil, (Algeria, Bahrain,
Chile, Colombia, Costa Democratic Yemen,
Rica, Ecuador, Guatemala, Egypt. Iraq, Jordan,
Mexico, Nicaragua, Kuwait, Lebanon,
Panama, Peru, Spain, Mauritania_  Morocco,
Uruguay, Venezuela) and Oman, Qatar, Saudi

Arabia, Socialist
CDDH/I/341 (see under People'’s Libyan Arab
Article U47) Jamahiriva, Somalia,

Sudan, Syrian Arab

- Republic, Tunisia,
United Arab Emirates,
Yemen)

Article 86 bis and
CDDH/I/340 and Add.l to 3
(Bolivia, -Ecuador, Egypt,
Guatemala, Honduras, Iran.
Iraq, Mexico, Nicaragua,
Nigeria, Pakistan. Panama.
Peru, Philippines. Spain,
Sudan, Venezuela,
Yugoslavia)

2. The Working Group held eleven meetings from 29 April 1977 to
10 May 1977 and completed the consideration of the Final Clauses
and the Preambles. Article 86 bis was not taken up for considera-
tion in these meetings because of the decision taken by Committee I
at the time it was referred to this Working Group which required
that the Working Group should first consider all the other
provisions referred to above and adopt a report on them before
taking Article 86 bis into consideration.

3. At its first meeting, the Working Group accepted the proposall
of the Chairman to discuss the provisions referred to in the '
following order:

Articles 80 to 84 and 86 to 90 (excluding 86 bis) of Protocol I
Articles 40 to 47 of Protocol II
Preamble to Protocol I

Preamble to Protocol II
Article 85 of Protocol I on reservations.

b, Egypt opened the discussion on Article 80 by proposing that
the Protocol should be open for signatures immediately on the
termination of the Conference. Several delegations supported the
proposal and wanted a time limit of twelve months.
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5. France proposed that “the Protocol shall be open for signature
by the Parties to the Conventions six months after the signing of
the Final Act and shall remain open for a period of six/twelve

months*.

6. A large number of countries supported the French proposal mainly
on the ground that different and complicated procedures had to be
gone through under the national laws and it would not be possible for
most countries to complete the formalities in less than the time
proposed by France. The following text was adopted by consensus:

Article 80 - Sipnature

"The Protocol will be open for signature by the Parties
to the Conventions six months after the signing of the Final
Act and will remain open for a period of twelve months.”

7. Article 81 having then been taken up for discussion, Indonesia
proposed the deletion of the words as soon as possible” based on
the constitutional procedures in several countries. However, the
Working Group adopted by consensus the text as follows:

Article 81 - Ratification

“This Protocel shall be ratified as soon as possible.
The instruments of ratification shall be deposited with the
Swiss Government, depositary of the Conventions.™

8. Article 82 having been opened for discussion, Japan raised
‘cértain questions relating to “rticles 82 and 83 and suggested that
the date when ‘the Protocol would be oven to accession ‘should be
specified. Jordan then provosed that the words “six months after
the signature of the Final Act” be inserted after thé word
"accession” in the ICRC text. A lively debate followed in which
most of the representatives participated. Jordan, supported by
Japan, Australia, and a large number of other delegations, was of
the view that in the modern theory and practicde of international
law, accessions could be made even before entry into force. and the
latter could take place on the basis of a certain number of
ac¢cessions without there being any ratification.

9. A number of cther delegations disagreed with that proposition
and were of the view that a country could accede only to a treaty
which had come into “existence’ and that a specified number of
ratifications was a condition for that, wherefore they opposed

the adoption of the amendment.
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10. The Chairman discussed the matter with the sponsors of the
amendment and the latter having agreed with him that their purpose
could be achieved without amending Article 82, by amending

Article 83, Jordan consequently withdrew the amendment and the
following text was adopted by consensus:

Article 82 - Accession

"This Protocol shall be open for accession by any Party
t6 the Conventions which has not signed it. The instruments
of accession shall be deposited with the depositary of the
Conventions."”

11. Article 83 was then opened for discussion. Jordan, Japan and
Australia proposed the addition of the words "or accession" after

the word “ratification” appearing in the ICRC draft of Article 83.
In view of the debate on Article 82 at the preceding meeting the

amendment was accéepted and Article 83 was adopted by consensus as.
follows: '

Article 83 - Entry into force

"1} This Protocol shall entér into force six months after
two instruments of ratification or accession have been
deposited.

2. For each Party to the Conventions thereafter ratifying
or acceding to this Protocol, it shall enter into force six
months after the dep051t by such Party of its 1nstrument of
ratification or accession.

12. Article 84 was taken up for consideration. Paragraph 1
was adopted by consensus.

13. Thereafter the Socialist Republic of Viet Nam proposed the
replacement of the second sentence of paragraph 2 by the following:

"They shall furthermore be bound by the present Protocol
in relation to the said Party, unless the latter, after a
reasonable period, declares that it refuses to apply 1t or
does not in fact apply 1t‘

This proposal was discussed at.length, and sympathy was expressed
with the idea underlying it. Representatives were, however, of the
view that a negative concept envisaging the possibility of

"refusal to apply" was not desirable in the context of humanitarian
law and was liable to be misunderstood as an invitation to do so.
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The delegation of the Socialist Republic of Viet Nam withdrew the
amendment in view of the understanding shown by most delegations.

14. It was proposed that the words "to the conflict” appearing
in paragraph 2 of Article 84 of the ICRC text be deleted and the
word “"thereto” be substituted to make the text more elegant. The
suggestion was accepted without difficulty.

15. Some thought that the words “accepts and” appearing in the
last line of the ICRC draft were redundant as the only method of
signifying acceptance was by applying the provisions of the
Protocol, and suggested that those words be deleted. That
suggestion, however, did not find favour and was dropped. The
delegation of the Syrian Arab Republic spoke on the amendment
contained’ in CDDH/I/TH.

16. Paragraph 3 having already been adopted by the: Committee,
CDDH/I/233 with its addenda was, therefore, not considered.
Paragraphs 1 and 2 of Article 84 were thus adopted as follows by

consensus:

Article 84 - Treaty relations upon entry into force of
this Protocol

"1, When the Parties to the Conventions are also Parties
to this Protocol. the Conventions shall apply as supplemented
by this Protocol.

2. Although one of the Parties to the conflict may not be
bound by this Protocol. .the Parties thercto shall remain
bound by it in their mutual relations. They shall furthermore
be bound by this Protocol in relation to the said Party, if
the latter accepts and applies the provisions thereof.”

17. Article 86 was then introduced. It was pointed out that a
separate provision for the amendment of the Annex having been
adopted by consensus at the seventy-ninth meetinz of Committee II
on 4 June 1976, under Article 18 bis, the words “or its Annex”
appearing in Article 86 -should be deleted.

18. Several representatives toock part in the discussion that
followed and it was decided to place the words “or its Annex’ in
square brackets and Article 86 was adopted as follows:
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Article 86 - Amendment

"l. Any High Contracting Party may propose one or more
amendments to this Protocol /or its Annex/. The text of any
proposed amendment shall be communicated to the depositary

of the Conventions which shall decide, after consultation with
all the High Contracting Parties and the International
Committee of the Red Cross, whether a conference should be
convened to consider the proposed amendment.

2. The depositary of the Conventions shall invite to this
conference all the High Contracting Parties as well as the
Parties to the Conventions, whether or not they are signatories
of this Protocol.™

19. It was agreed that the Drafting Committee should decide the
guestion whether the words "or its Annex” should be retained and,
if so, whether the text should not be in the plural.

20. Article 87 having been introduced, it was pointed out that
reference in it to Article 2 common to the Conventions was out of
place in view of the adoption by the Conference of Article 1 of
this Protocol in its amended form. It was agreed that the words
"2 common to the Conventions” should be dropped from paragraph 1
and replaced by "1 of this Protocolf.

21. It was suggested that in keeping with the phraseology used

in other articles of the Protocol, it would be appropriate to add
the word "final” before the word "release” occurring in.

paragraph 1, the word "and” appearing before “establishment™ being
replaced by the word "or”, and that instead of the word
“"establishment™, the expression “re-establishment” should be used in

the English text only.

22. These suggestions were readily accepted as were paragraphs 2
and 3.

23. The United Kingdom delegation proposed that the following be
added as paragraph U:

"Any denunciation under paragraph 1 of this article shall
not affect the obligations already incurred under this
Protocol by such denouncing Party before this denunciation
becomes effective.” '

24, It was suggested that the words "by reason of the armed
conflict" be inserted after the word “incurred” appearing in the
proposal. It was further suggested that the words "in respect of
any act committed® be inserted after the word ‘Party’.
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25.
thus

26.

- 244 -

This proposal found all-round support.and Article 87 was
adopted as follows:

,Article’87 - Deriunciation

1. In case‘a Hich Contractinv Party should denounce this
Protocol the denunclatlon ‘shall only take effect one year
after recelpt of the 1nstrument of denunciation. If, however,
on the explry of that year the denounclnp Party is engaged in
one of the situations referred to in Article 1 of this
Protocol the ‘denunciation shall not take effect before the
end of the armed conflict or occupation and not, in ‘any case,
before operations connected with final release, repatriation
or re-establishment of the persons protected by this Protocol
have been terminated.

2. ‘The denunclatlon shall be notified in wrltlng to the
depositary of ‘the Conventions, which shall transmit it to all

the High Contracting Parties.

3. ‘The denunciation shall have_effect only in respect
‘of the denouncing Party.

b, Any denunciation under paravraph 1 of this article shall

not affect the obligations already incurred by reason of the
armed confllct under this Protocol by such denouncing Party
in- respect of any act committed before this denunciation
bécomes effectlve.

Article ‘88 was adopted without a debate. Paragraph (d) having

already been adopted by the Committee when CDDH/I/233 was adopted
by~consensus, the paragraph appearins under the letter (d) was
renumbered as (e). Article 88 was thus adopted as follows:

Article 88 - Notifications

- "The depositary of the Conventions shall inform the
High Contracting Parties as well as the Parties to the
Conventions. whether or not they are sighatories of this
Protocol, of the following:

(a) signatures affixed to this Protocol and the
deposit of the instruments of ratification and accession
under Articles 81 ancd 82;

(b) the date of entry into force of this Protocol under
Article 83;
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(¢) communications and declarations received under
Articles 73, 85 and 86;

(d) declarations received under paragraph 3 of
Article 84, which shall be communicated by the quickest

methods;

(e) denunciations under Article 87.7
27. Article 89 was adopted by consensus., as follows:

Article 89 —~ Registration

"1l. After its entry into force, this Protocol shall be
transmitted by the depositary of the Conventions to the
Secretariat of the United Nations for registration and
publication, in accordance with Article 102 of the Charter

of the United Nations.

2. The depositary of the Conventions shall also inform the
Secretariat of the United Nations of all ratifications,
accessions and denunciations received by it with respect to
this Protocol."”

28. Article 90 was considered along with documents CDDH/I/53,
CDDH/I/74, CDDH/I/339 and Add.l and CDDH/I/341. Switzerland
submitted that it was in contact with the Chinese authorities and
in view of the fact that Chinese is both an official and a working
language of the Conference. it should find mention in paragraph 1
of this article. The Working Croup was informed by the delegation
that it was actively engaged in making arrangements for the
translation of the Protocols into Chinese in collaboration with the
Chinese authorities and results were expected within a reasonable

time.

29. It was decided by consensus that Article 90 should read
as follows:

Article 90 - Authentic texts and official translations

“l. The original of this Protocol, of which the Arabic,
Chinese, English. French, Russian and Spanish texts are
equally authentic. shall be deposited with the depositary of
the Conventions. which shall transmit certified true copies
thereof to all the Parties te the Conventions.

2. The depositary of the Conventions shall arrange for
official translations of this Protocol to be made into
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30. The Working Group then began consideration of the Final
Provisions of Protocol II.

31. Article 40 was adopted as follows. on the basis that the
corresponding article of Protocol I, having been adopted already;
a fresh debate on the former was not called for:

Article 40 - Signature

“The Protocol will be open for signature by the Parties to
the Conventions six months after the signing of the Final
Act and will remain open for a period of twelve months.®

32. For the same reasons, Articles 41, L2, b3, 44, 45, 46 and 47
were similarly adopted as follows:

Article 41 - Ratification

"This Protocol shall be ratified as soon as possible. The
instruments of ratification shall be deposited with the Swiss
Government, depositarv of the Conventions.F®

Article L2 - Accession

“This Protocol shall be open for accession by any Party to
the Convention which has not signed it. The instruments of
accession shall be deposited with the depositary of the
Conventions.

Article 43 - Entry into force

#1. This Protocol shall enter into force six months after two
instruments of ratification or accession have been deposited.

2. For each Party to the Conventions thereafter ratifying or
acceding to this Protocol, it shall enter into force six months
after the deposit by such Party of its instrument of ratification
or accession.”

(Note: The delegation of Irag and other delegations expressed their
reservation about the number of instruments of ratification
or accession required in this article. Irag stressed the
need for making a larger number a condition precedent for
the entry into force of Protocol II)
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Article 4U - Amendment

"l. Any High Contracting Party may propose one or more
amendments to this Protocol. The text of any proposed amend-
ment shall be communicated to the depositary of the
Conventions which shall decide, after consultation with all
the High Contracting Parties and the International Committee
of the Red Cross; whether a conference should be convened to
consider the proposed amendment.

2. The depositary of the Conventions shall invite to this
conference all the High Contracting Parties as well as the
Parties to the Conventions, whether or not they are
signatories of this Protocol.™

Article 45 - Notifications

"The depositary of the Conventions shall inform the High
Contracting Parties as well as the Parties to the Conventions,
whether or not they are signatories of this Protocol, of the

following:

(a) signatures affixed to this Protocol and the deposit
of the instruments of ratification and accession under
Articles 41 and 42;

(b) the date of entry into force of this Protocol under
Article 43;

(3) communications and declarations received under
Article 44,7

Article 46 - Registration

"l. After its entry into force, this Protocol shall be
transmitted by the depositary of the Conventions to the
Secretariat of the United Nations for registration and
publication; in accordance with Article 102 of the Charter of
the United Nations.

2. The depositary of the Conventions shall also inform the
Secretariat of the United Nations of all ratifications and
accessions received by it with respect to this Protocol.”
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Article 47 - Authentic texts and official translations

1. The original of this Protocol of which the Arabic, Chinese,
English, French, Russian -nd Spanish tex*s are equally authentic,
shall be deposited with the depositary of the Conventions, which
shall transmit certified true copies thereof to all the Parties

to the Conventions.

2. The depositary of the Conventions shall arranpe for
official translations of this Protocol to be made into

33, The Preamble tc Protocel I was taken up for consideration. The
co-sponsors of CDDH/I/337 and Add.l introduced document
CDDH/I/GT/120 in which the draft text of the second, fourth and
fifth paragraphs of the Preamble was proposed. A lengthy debate
ensued about the purpcse of a Preamble and what could be included

in its text.

34, Document CDDH/I/GT/121 based on the merger of the text in
CDDH/I/GT/120 and the remainihg paragravhs of the ICRC draft was
presented to the Working Group as a result of the debate. It was
argued by some that paragraph 3 of the ICRC text should in any case
be included in any draft of the Preamble as it reflected the
Martens clause. Although this opinrnion was shared only by a small
number of delegations, it was decided to add this paragraph to
CDDH/I/GT/121 in square brackets for consideration by the Committee.

35, Since. however., the last paragraph of CDDH/I/GT/121 did not
meet with the approval of s large section of the Working Group, the
co-sponsors of documwent CDDH/I/CGT/120 undertock another exercise and
produced the follcwlire paragraph to replace the former:

Reaffirming further that the provisions of the Geneva
Conventions of 1949 and of this Protocol must be fully applied
in all circumstances to all perscons who are protected by those
instruments, without any adverse distinction based on the nature
or origin of the armed conflict or on the causes espoused by or
attributed to the Parties to the conflict.”

36. This was readily accepted by all delegations present ang it
was declided to send the following draft tc the Committee by
consensus, paragraph 3 of .the ICRC text having been placed at the
very end 'in square brackets:

Preamole - rrotocol I

"The High Contracting Parties,

Proclaiming :their earnest wish to see peace prevail among
peoples.
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Recalling that every State has the duty. in conformity with
the Charter of the United Nations, to refrain in its inter-
national relations from the threat or use of force against the
sovereignty, territorigl integrity or pclitical independence
of any State, or in any other manner inconsistent with the
purposes of the United Nations,

Believing it necessary nevertheless, to reaffirm and
‘develop the provisions protecting the victims of armed
confliets and to supplement those measures intended to
reinforce their application,

Expressing their conviction that nothing in this Protocol
or in the Geneva Conventions of 1949 can be construed as
legitimizing or authorizing any act of aggression or any other
use of force inconsistent with the Charter of the United

Nations,

Reaffirming further that the provisions of the Geneva
Conventions of 1949 and of this Protocol must be fully
applied in all circumstances to all persons who are protected
by those instruments, without any adverse distinction based on
the nature or origin of the armed conflict or on the causes
espoused by or attributed to the Parties to the conflict,

/Recalling that, in cases not covered by conventional or
customary international law, civilian population and the
combatants remain under the protection of the principles of
humanity and the dictates of the public conscience,/

Have agreed on the following:"

37. The Preamble to Protdcol II came up for consideration at this
stage. A number of delegations took part in the debate. It was
argued that Protocol II did not need a Preamble. Others thought
that it should have one as well. MNigeria proposed the deletion of
the first paragraph of the draft Preamble to Protocecl II. In case
the proposal was not acceptable, the delegation wished the word
enshrined” appearing in this paragraph tc be replaced by
"contained”. It further suggested that the words ‘“constitute the
foundation® be replaced by “provide the basis. It also proposed
the insertion of “well-~established’ before ‘principles’ in the
last paragraph and would like %the sentence to end after “humanity”
so that "and the dictates of the public conscience” would be
deleted. It was decided to submit the following text in square
brackets to the Committee:
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Preamble - Protocol IT

/7The High Contractiag Parties,

Recalling that the humanitarian principles enshrined in
~Article 5 common to the Geneva Conventions of 12 August 1949,
constitute the foundation of respect for the human person in

cases of armed conflict not of an international character,

Recalling furthermore that international instruments
relating to human rights offer a basic protection to the
human person,

Emphasizing the need to ensure a better protection for
the victims of those armed conflicts, S

Recalling that. in cases not covered by the law in force,
the human person remains under the protection of the-
principles of humanity and the dictates of the public
conscience,

Have agreed on the following:'/

38. It was suggested that a “Denunciation Clause®™ was as necessary
for Protocol II as it was for Protocol I and there was no reason
why one should not be drafted. In deference to the wishes of the
Working Group, the Chairman presented the following draft text
which was approved by consensus: LT

Article 44 bis - Denuncia“ion

“1. In case a High Contracting Party should denounce this
Protocol, the denunciation shall only take éffect six months
after receipt of the instrument of denunciation. If, however,
on the expiry of six months -the denouncing Party is engaged
in the situation. referred to in Article 1 of this Protocol, the
denunciation shall not take effect before the end of the armed
conflict. Persons who have been deprived of liberty. or whose
liberty has been restricted. for reasons related to the
conflict shall nevertheless continue to benefit from the
provisions of this Protocol till their final release.

2. The denunciation shall be notified in writing to the
depositary of the Conventions; which shall transmit it to all
the High Contracting Parties.”
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39, Article 85 on reservations gave rise to a debate on the question
whether there was any need for such an article as international law
took care of it in any case. The Working Group was divided into
two sections, one favouring this view and the other arguing that

it was essential to have an article containing a list of such

. articles that could not be the subject matter of reservations.
Amendment CDDH/I/74 proposed by the Syrian Arab Republic, from
which the proposal to delete this article had already been
suppressed, came up for consideration. Egypt supported the Syrian
amendment but suggested that the list of articles enumerated in the
first paragraph of that proposal should be extended to read as

follows:

"1-7, 33, 35, 38, 41, 42, 42 bis, 42 quater, 43-51, 63,
65, 66, 74 and 847,

40. This was objected to by others as being a very long list and
it was opined that only one with a minimum number of artlcles in
it could be acceptable.

41, Turkey proposed the following text for Article 85:

"l. Any State, when signing, ratifying, accepting or approving
this Protocol or acceding thereto, may formulate reservations
provided that such reservations are not 1ncompat1b1e with the
object and purpose of the Protocol.

2. Each reservation shall be operative for five years from
the entry into force of this Protocol in respect of the High
Contracting Party formulating the reservation. Any
reservation may be renewed for successive periods of five
years subject to a declaration being sent to the depositary
of the Conventions three months prior to the expiry of the
said period. A reservation may be withdrawn at any -time by
notification addressed to the depositary of the Conventions.®

42, Zaire proposed that Article 85 should read as follows:

"l. The High Contracting Parties may not formulate
reservations to those articles of this Protocol which relate
to fundamental humanitarian obligations, and more particularly
to Articles 1-7, 33, 35, 38. U1, 42, 42 bis, 42 quater,

43-51, 63, 65, 66 74 and 8,

2. Each reservation shall be operative for five years from
the entry into force of this Protocol in respect of the
High Contracting Party formulating the reservation.
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3. Reservations may be renewed by tacit agreement for the
same successive periods.

y, Reservations may. however. be withdrawn at any time by
notification addressed to the depositary of the Conventions
and of this Protocol.”

43, The debate did not produce any results and a small informal
group was convened with Mr. Graefrath (German Democratic Republic)
as the convenor. Despite lengthy discussion,. this group did not
produce any solution which could be accepted by consensus.

4i, The German Democratic Republic at this stage withdrew its
proposal to delete Article 85 (paragraph 1). The delegation of
the United States of America, however. formally adopted this
proposal. h

45, It was therefore decided to submit the following to the
Committee:

“/Delete Article 85.7-

In case the article is not deleted it cshould be reformulated as
follows: -

/FArticle 85 -~ Reservaticns

The High Contracting Parties may not formulate reservations
which are incompatible with the humanitarian object and
purpose of this Protocol and in particular to Articles 1, 3,
5, 10, 20, 33, 41, 42, L2 bis, 42 quater. 46, 47, U7 bis,
48, 48 bis, 49, 65, new article to be inserted before
Articles 70, 74, new article to be inserted before Articles 80,
84, paragraph 3.7/ ' :

(Note: The submission of the above text was suggested by the
small informal group.)

46. Article 85, paragraph 2, was the subject of serious criticism
from a large number of delegations and was deleted by consensus.

47. The delegation of the Syrian Arab Republic thereupon withdrew
its proposal for a paragraph 2 in Article 85 as contained in
amendment CDDH/I/TL.
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48. The title of Protocol I was considered for adoption and the
suggestion of the Chairman to drop the word “draft® from it was

accepted.

4G, Some representatives were of the view that the word
“Additional” should be deleted but that proposal did not find
favour with a large number of delegations.

50. It was agreed to adopt the following title in English:

*First Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts".

51. Some delegations thought that the word “First® could give a
false impression that there were other Protocols also on that
subject. The Chairman, with whom the United Kingdom delegation
agreed, was of the view that the word "First” only connoted that

it was the first Protocol to the Conventions named in the title and
because of the word "and" used after "1949 it did not relate to

the subject.

52. France, however, on an objection by the delegation of the
United Republic of Cameroon, proposed that in French, the word
“First® should not be used and instead (Protocol 1) should appear
at the end of the title in parentheses. It was decided to draft
the English title as agreed to by the United Kingdom delegation
and in other languages as proposed by France and to leave 1t to
the Drafting Committee to co-ordinate them if necessary. »

53. On the same basis. the title of Protocol II was approved as
follows:

English:

"Second Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of Victims of
Non~international Armed Conflicts®

French:

"Protocole additionnel aux Conventions de Genéve du
12 aoflit 1949 relatif & la protection des victimes des conflits
armés non internationaux (Protocole II)*
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ADDENDUM TC THE REPOR. OF WORKING JROUP C

REPORT ON THE WORK OF WORKING GROUP C* 0! ARTICLE 86 bis
OF DRAFT FROTOCOL T -

1. Having adopted its report the Working lroup proceeded to
consider Article 86 bis (document CDDH/I/340C and Add.1-3). In the
debate which followed, interventions were restricted to 5 minutes
each because there were about fifty delegations wnlch had expressed
their desire to participate.

2. The debate revealed the following points of view:

(a) The laudable humanitarian motives which led the co=-
sponsors to submit the article were oralsed by all and sundry and
there were fellcltatlons all round.

(b) While the need for continuing the work aimed at

pPOhlbltlon or restriction of the use of conventional weapons that
may cause superfluous injuries or have indiscriminate effects" was
manifest, the proposed committee was neither a useful nor a proper
forum for that purpose, particularly as the General Assembly of the
United Nations was shortly to hold a special session for discussing
the’ problems of disarmament, including the oubgect covered by the
proposed article, and the 00551b111ty of the convening of a World
Conference on Disarmament after that could noi be ruled out.

(c) Some thought that the Ad -Hoc Committee on’ Convehntional
Weapons would also achieve positive results, which mlght best be
carried further by a special conference for the purpose.

(d) The adoption of a resolution by this Conference could
achieve the desired result without zoing through the expensive
exercise of setting up the proposed committee.

(e) Some delegations felt that without discounting the value
of the work carrled out by the Conference uv to the present . in
identifying areas of agreement or disazreement, a legal link must
be established between the possible prohibitions or restrictions of
the use of conventional weapons that may cause superfluous injuries
or have indiscriminate effects and the principles laid down on that
subject in draft Protocol I. A special mechanism is therefore
necessary whereby the relevant provisions of Protocol I can be
developed and implemented, whatever the immediate follow-up of the
Ad Hoc Committee's work may be.

¥ Circulated under symbol CDDH/I/35G/Nev.1/Add.1/Rev.l.
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(f) Some delegations held the view that while the adoption
of such a resolution was necessary with a view to the short-term
follow-up of the work of the ..d Hoc Committee, the incorporation of
an article basing itself on the principles contained in
Article 86 bis was desirable in order to find solutions to the
more long-term problems of weaponry within the framework of
international humanitarian law applicable in armed conflicts, in
line with the historical precedent of the Declaration of
St. Petersburg of 1868 to the Effect of prohibiting the Use of
certain Projectiles in Wartime.

3.  The co-sponsors agreed tec meet to discuss the revision of the
text with like-minded delegations and submit it to the Working
Group.

l, The following revised text having been received from them, the
Working Group decided to submit the following alternative
proposals to the Committee:

"(a) Delete the proposed Article 86 bis.

"(b) /7/86 bis7 /7 bis7 /33 bis/

1. A Committee /Consultative Board/ of States Parties
to /the Conventions or/ this Protocol shall be established to
consider /and adopt recommendations regardlng/ any proposal
that one or more States Parties /and the /Committee/ /Board/
itself/ may submit /on the basis of Article 33 of this
Protocol/ for the prohibition or restriction, for humanitarian
reasons, of the use of certain conventional weapons /that_may
cause superfluous injuries or have indiscriminate effects/.

2. The Committee /Board/ shall consist of representatives
of /217 /317 States Parties elected for 3 years on the basis of
equltable geographlcal distribution by the States Parties to
/The Conventions or/ this Protocol, by means of notifications
addressed to the depositary Government The depositary
Government /1f it should consider it necessarz/ may convene a
meeting of the States Parties to elect the members of the
Committee /Board/ The Committee /Board/ shall meet whenever
one-third of its members so requests, it shall adopt its
recommendations /take its declslons/ by majority /and shall
elect its Chalrman/
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3. The International Committee of the Red Cross shall
-partlclpate in the work of the Committee /Board7 referred to
.dn this artlcleh and shall provide the necessary secretarial

fa0111t1es

L, On the ba51s of the Commlttee s. recommendations
/The Board's dec1s10ns7 a special Conference may be convened
7the depositary Government, in consultatlon with 'any State
Party or Panties that may wish to invite ... may convene a
special Conference7 with a view to adoptlng agreements
/that implement the principle that the Parties to the
conflict do not have an unlimited right of choice of means
of.-combat/"7"
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ANNEX IV
ARTICLES ADOPTED BY COMMITTEE I

Draft Protocol I
Part I - General Provisions

Article 2 - Definitions

For the purposes of this Protocol:

(a) " First Convention", "Second Convention'", "Third
Convention™ and "Fourth Convention" mean, respectively, the Geneva
Convention for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field, of August 12, 1949; the
Geneva Convention for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members cf Armed Forces at Sea, of August 12,
19493 the Geneva Convention relative tc the Treatment of Prisoners
of War, of August 12, 1949; the Geneva Convention relative to the
Protection of Civilian Persons in Time of War, of August 1949;
"the Conventions" means the four Geneva Conventions of August 12,
1949, for the protection of war victims;

(k) "rules of international leaw applicable in armed conflict"
means the rules applicable in armed conflit set forth in inter-
national agreements to which the Parties to the conflict are
parties and the generally recognized principles and rules of
international law which are applicable to armed conflict;

(¢) "Protecting Power" means a neutral or other State not a
Party to the conflict which has been designated by a Party to the
conflict and accepted by the adverse Party and has agreed to carry
out the functions assigned to a Protecting Power under the
Conventions and this Protocol;

(d) T"substitute" means an organization acting in place of &
Protecting Power in accordance with Article 5.

% After a consensus agreement to delete sub-paragraph (c),
this Article was adopted at the seventy-fourth meeting on 16 May
1977 in five languages (Arabic, English, French, Russian, Spanish).
This Article was adopted in part by Committee I on 13 March 1975
and reviewed by the Drafting Committee on 5 April 1977. See this
report, paras. 13 to 16.
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Draft Protocol I
Part V - LExecution of the Conventions and of this Protocol

Section I - General Provisions

New Article® before (or after) Article 70

In situations of wyrave violations of the Conventions and the
present Protocol the Hizh Contracting Parties undertake to act
jointly or individually, in co=-operation with the United MNations
and in conformity with the United sations Charter.

* [Ldopted by 41 votes to 1§, with 17 abstentions, at the
seventy=-second meetiny on 13 ‘lay 1377, in five lancuazes (Arabic
wnglish, French, ilussian. Spanish). See this revort. waras. 29
and 30.
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Draft Protocol 1 ,
Part V - Execution of the Conventions and of this Protocol

Section I -~ General Provisions

Article 70 - Measures for execution®

1. The Higzh Contracting Parties and the Parties to the conflict
shall without delay take all necessary measures for the execution
of their obligations under the Conventions and this Protocol.

2. '"The High Contracting Parties and the Parties to the conflict
shall give orders and instructions to ensure observance of the
Conventions and this Protocol and shall supervise their execution.

¥ at the seventy=-sixth meetin<g on 17 May 1577, it wes decided
by consensus to retain the words and the Parties to the conflict”
in paragraphs 1 and 2. This iArticle was adopted by Commnittee I
on ¢ April 1975 and was reviewed by the Uralting Committee on
2 April 1277. See this report. para. 7o.
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Draft Protocol I
Part V - Execution of the Conventions and of this Protocol
Section II - Repression of breaches of the Conventions and of this

Protocol

Article 76 bis =~ Duty of commanders*

1. The High Contracting Parties and the Parties to the conflict
shall require military commanders, with respect to members of the
armed forces under their command and other persons under their
control, to prevent and, where necessary. to suppress and to report
to competent authorities breaches of the Conventions and this

Protocol. 1/

2. In order to prevent and suppress breaches, High Contracting
Parties and Parties to the conflict shall require that commensurate
with their level of responsibility, commanders ensure that members
of the armed forces under their command are aware of their
obligations under the Conventions and this Protocol. 2/

* Adopted as a whole by 72 votes to none, with 3 abstentions,
at the seventieth meeting on 20 April 1977, in five languages
(Arabic, English. French, Russian. Spanish). See this report,
para. 34.

1/ Adopted by 69 votes to none, with one abstention, at
the seventieth meeting on 28 April 1977, in five languages
(Arabic, English, French, Russian, Spanish). See this report,
para. 34.

2/ Adopted by 72 votes to none. with 2 abstentions, at
the seventieth meeting on 28 April 1977. in five languages
(Arabic, English, French, Russian, Spanish). See this report,
para. 34.
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3. The High Contracting Parties and Parties to the conflict
shall require any commander who 1s aware that subordinates or
other persons under his contrcl are going to commit or have
committed a breach of the Conventions or the present Protocol,

to initiate such steps as are necessary to prevent such violations
of the Conventions or this Protocol, and, where appropriate, to
initiate disciplinary or penal action against violators thereof. 3/

3/ After a motion to retain the last phrase "and, where
appropriate, to initiate disciplinary or penal action against
violators thereof®™ had been adopted by 56 votes to one, with 11
abstentions, this paragraph was adopted by 70 votes to ncne, with
3 abstentions, at the seventieth meeting on 26 April 1977, in five
languages {(Arabic, Enplish, French. Russian, Spanish). See this
report. para. 34.
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Draft Protocol I

Part V - Execution of the Conventions and of this Protocol

Section II - Repression of breaches of the Conventions and of this
Protocol |

Article 77 - Superior orders*

1. The High Contracting Parties undertake to ensure that their
internal law penalizing disobedience to orders shall not apply to
orders that would constitute grave breaches of the Conventions
and this Protocol. 1/

2. The mere fact of having acted pursuant to an order of an
authority or a superior does not absolve an accused person from
penal responsibility, if it be established that in the circumstances
at the time he knew or should have known that he was committing a
grave breach of the Conventions or of this Protocol. It may,
however, be taken into account in mitigation of punishment. 2/

* Adopted as a whole by 38 votes to 22, with 15 abstentions,
at the seventieth meeting on 28 April 1977. in five languages
(Arabic, English, French, Russian, Spanish). See this report,
para. 30.

1/ After a motion to retain the word "grave" had been
adopted by 35 votes to 15, with 13 abstentions, this paragraph
was adopted by 36 votes to 19, with 15 abstentions, in five
languages (Arabic, English, French, Russian, Spanish) at the
seventieth meeting on 28 April 1977. See this report, para. 37.

2/ After a motion to add the word "mere" and to delete the
word "wilfully" had been adopted by 44 votes to one, with 18
abstentions, and a motion to retain the word "grave" had been
adopted by 31 votes to 12, with 15 abstentions, this paragraph
was adopted by 40 votes to 9, with 28 abstentions, in five languages
(Arabic, English, French, Russian, Spanish) at the seventieth
meeting on 28 April 1977. See this report, para. 37.
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Draft Protocol I _
Part V - Execution.of the Conventions and of this Protocol

Section II - Repression of breaches of the Conventions and of this
Protocol

Article 79 - Mutual.assistance in criminal matters*

1. The High Contracting Parties shall afford one another the
greatest measure of assistance in connexion with criminal
proceedings brought in respect of grave breaches of the Conventions

or of the present Protocol. 1/

2, Subject to the rights and obligations established in the
Conventions and in Article 74, paragraph 1, of this Protocol, and
when circumstances permit, the High Contracting Parties shall
co-operate on matters of extradition. They shall give due
consideration to the request of the State in whose territory the

alleged offence has occurred. 2/

3, The law of the High Contracting Party requested shall apply in
all cases. The provisions of the preceding paragraphs of this
Article shall not however affect the obligations arising from the
provisions of any other treaty of a bilateral or multilateral
nature which governs or will govern the whole of part of the field

of mutual assistance in criminal matters. 3/

* Adopted as a whole by 70 votes to none, with 3 abstentions,
at the seventieth meeting on 28 April 1977, in five languages
(Arabic, English, French, Russian, Spanish). See this report,
para. 42. '

1/ Adopted by 69 votes to none, with 3 abstentions, at the
seventieth meeting on 286 April 1977, in five languages (Arabic,
English, French, Russian, Spanish). See this report, para. 42.

2/ Adopted by 65 votes to 2, with 3 abstentions, at the
seventieth meeting on 28 April 1977, in five languages (Arabic,
English, French, Russian, Spanish). See this report, para. 2.

3/ Adopted by 70 votes to none, with one abstention, at the
seventieth meeting on 28 April 1977, in five languages (Arabic,
English, French. Russian, Spanish). See this report, para. U2.
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Draft Protocol I
Part V - Execution of the Conventions and of %this Protocol

Section II - Repression of breaches of the Conventions and of this
Protocol :

Article 79 bis* - International Fact-Finding Commission**

1.1/ (a) An International Fact-Finding Commission consisting of
fifteen members of high moral standing and acknowledged impartiality
shall be established.

(b) When this article has become applicable among not less
than twenty High Contracting Parties, the depositary shall then,
and at intervals of five years thereafter. convene a meeting of
representatives of the High Contracting Parties for the purpose
of electing the members of the Commissicn. At the meeting, the
representatives shall elect the members of the Commission by
secret ballot from a list of persons to which each of those High
Contracting Parties may nominate one person.

(c) The members of the Commission shall serve in their
personal capacity and shall hold office until the election of new
membership at the ensuring conference.

* Adopted as a whole by 40 votes to 18, with 17 abstentions,
at the seventy-second meeting on 13 lay 1977, in five languages
(Arabic, English, French, Russian, 3panish). See this report,
para. 54,

** The title of thne article was adopted at the seventy-second
meeting in five languages (Arabic, Lnglish, French, Russian, Spanish)
consequentially to the rejection by 44 votes tto 18, with 16
abstentions of a title in square brackets. See this report,
para. 53.

1/ Paragraph 1 was adopted by 70 votes to 3, with 5 abstentions.
at the seventy-second meeting in five languages (Arabic, English,
French, Russian, Spanish) after the following decision had been
taken: 1in sub-paragraph (b) the word "the" before "High Contracting
Parties™ in the fourth line was retained by 20 votes to 17, with
24 abstentions; in sub-paragraph (d) the words "the High Contracting
Parties” were retained by 50 votes to 6, with 10 abstentions. See
this report, paras. 53 and 56.
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(d) At the election, the High Contracting Parties shall
ensure that the persons to be elected to the Commission
individually possess the gqualifications required and that, in the
Commission as a whole, equitable geographical representation be

assured.

(e) 1In the case of a casual vacancy, the Commission itself
shall fill the vacancy having due regard to the provisions of the

preceding sub-paragraphs.

(f) The depositary shall make available to the Commission the
necessary administrative facilities for the performance of its
functions.

2.2/ (a) At the reguest of a Party to the conflict, the Commission
shall institute an enqulry with the consent of the other Party or
Parties concerned in relation to any alleged violation of the
Conventions or of this Protocol.

(b) The High Contracting Parties may at any time declare that
they recognize ipso facto and without special agreement, in relation
to any other State accepting the same obligation, the competence of

the Commission to:

(i) enguire into any facts alleged to be a grave breach
or other serious violation of the Conventions cr
this Protocol;

(ii) facilitate, through its good offices, the restoration
of an attitude of respect for the Conventions and
tihiis Protocol.

(¢) The declarations referred to above shall be deposited
with the depositary of this Protocol. who shall transmit copies.
thereof to the High Contracting Parties.

(g) The provisions of this article shall come into force when
twenty States Party to this Protocol have made declarations under
paragraph 2 of this article.

2/ Paragraph Z was adopted as proposed by the German
Democratic Republic and as amended by the United States of America,
by 41 votes to 30, with 11 abstentions, at the seventy-second
meeting on 13 May 1977, in five languages (Arabic, English. Frencnh,
Russian, Spanish). See this report, para. 53.
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(e) Subject to the foregoing provisions of this paragraph,
the provisions of Article 52, Article 53, Article 132 and
Article 149 common to the Conventions shall continue to apply to
any alleged violation of the Conventions and shall extend to any
alleged violation of this Protocol.

3.3/ (a) All enquiries shall be undertaken by a Chamber consisting
of seven members appointed as follows: ’

(i) five members of the Commission, not nationals of a
Party to the conflict, appointed by the President
of the Commission on the basis of equitable
representation from the geographical areas,
following consultation with the Parties to the
conflict; '

(ii) two.ad hoc members not nationals of a Party to the
conflict, one to be avnpointed by each side.

(b) Upon receipt of the request for an enquiry, the President
of the Commission shall specify an anpropriate time limit for
setting up a Chamber. If.any ad hoc member has net been appointed
within the time limit, the President shall immediately appoint such
additional member vr members of the Commission as may be necessary
to complete the membership of the Chamber.

3/ FParagraph 3 was adcpted by 65 votes to none, with 1C
abstenticns, at the seventy-second meeting on 13 ¥ay 1977, in five
languages (Arabic, #nglish, French. Russian. Spanish) after the
following decisions had beern taken: in sub-paragraph (a) (i) the
words "and who are nationals of States having diplomatic relations
with the Parties to the conflict" were rejected by 50 votes to 3,
with 21 abstentions; the words "with the agreement of the Parties
concerned”™ were rejected by 42 votes to 28, with: 12 abstentions,
and the words "following consultation with the Parties to the
conflict” were retained by 39 votes to 28, with 14 abstentions;
sub-paragraph (b) was adopted by 43 votes to 15, with 15 abstentions.
See this renort, para. 53.
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4.4/ (a) The Chamber set up under paragraph 3 to undertake an
enquiry shall invite the Parties to the conflict to assist it

and to present evidence. The Chamber may also seek such other
evidence as it deems appropriate and may carry out an investigation

of the situation in loco.

(b) All evidence shall be fully disclosed to the Parties,
which shall have the right to comment on it to the Commission.

(c) Each Party shall have the right to contest such evidence.

5.5/ (a) The Commission shall submit to the Parties a report on
the findings of fact of the Chamber with such recommendations as

it may deem appropriate.

(b) If the Chamber is unable to secure adequate evidence for
factual and impartial findings, the Commission shall state the
reasons for that inability.

(c) The Commission shall not publicly report its findings
unless all the Parties to the conflict have requested the Commission

to do so.

4/ After a motion to retain the last phrase had been
rejected by 50 votes to 13. with 15 abstentions, this paragraph
was adopted by 69 votes to none, with 9 abstentions, at the
seventy-second meeting on 13 May 1977. in five lanpguages (Arabic,
English, French, Russian, Spanish). See this report, para. 53.

5/ Paragraph 5 was adopted by 49 votes to none, with 21
abstentions, at the seventy~second meeting on 13 May 1977. in
five languages (Arabic, English, French, Russian, Spanish) after
the followins decisions had been taken: the deletion of the
last phrase in sub-paragraph (a) was rejected by 45 votes to 19,
with 9 abstentions; sub=-paragrach (c) was adopted as proposed by
the delegation of Switzerland by 29 votes to 25, with 16 abstentions,
after the proposal of PFrance had been rejected by 26 votes to 24,
with 16 abstentions. See this report, para. 53.
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6.6/ The Commission shall establish its own rules, including rules
for the presidency of the Comuission and the presidency of a
Chamber. Those rules shall ensure that the functions of the
President of the Commission are exercised at all times and that

in the case of an enquiry they are exercised by a person who is
not a naticnal of a Party tc the conflict.

7.7/ The administrative expenses of the Commission shall be met

by contributions from the High Contracting Parties which made
declarations under paragraph 2. The Commission shall be reimbursed
by the Parties to the conflict equally in respect of the expenses
incurred by a Chamber unless the Commission specifies otherwise.

6/ Paragraph 6 was adopted by 64 votes to 1, with 10
abstentions, '‘at the seventy-second meeting on 13 ifay 1977, in
five languages (Arabic. ¥ngylish. French, Russian, Spanish). See
this report, para. 53.

7/ After a motion to retain the words "which made declarations
‘under paragraph 2% had been adopted by 37 votes to 24, with 13
absteritions, this paragraph was adopted by 43 votes to 2. with
20 abstentions. See this report, para. 53.
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Draft Protocol 1
Part V bis -~ Obligation to make reparation for breaeches of the
present Protocol

New Article to precede Article 30*

A Party to tine conflict which violates the provisions of the
Conventions or of the present Protocol shall, if the case demands,
be liable to pay compensation. It shall be responsible for all
acts committed by persons forming part of its armed forces.

* Adopted by consensus at the seventieth meetinz on 28 April
1677, in five languages (Arabic, English, French, Russian, Spanish).
See this report, »nara. 61.
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Draft Protocol I _
Part VI - Final provisions

Article 80 - Signature*

The Protocol will be open for signature by the Parties to the
Conventions six months after the signing of the Final Act and will
remain open for a period of twelve months.

* Ldopted by consensus at the seventy-sixth meeting on
17 May 1977, in five languages (Arabic, Lnglish, French, Russian,
Spanish). See this revort. para. 63.



- er - CDDH/405/Rev.1

Draft Protocol I
Part VI ~ Final provisions

Article 81 - Ratification*

This Protocol shall be ratified as soon as possible. The
instruments of ratification shall be deposited with the Swiss
Government , depositary of the Conventions.

* Adopted by consensus at the seventy-sixth meeting on 17 Illay
1877, in five languages (Arabic, English, French, Russian, Spanish).
See this report, para. 65. :
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Draft Protocol I
Part VI - Final provisions

Article 82 -~ Accession*

This Protocol shall be open for accession by any Party to
the Conventions which has riot signed it. The instruments-of
accession shall be deposited with the depositary of the Conventions.

* Adopted by consensus at the Séventy"sixth meeting on
17 ng 1977, in five languages (Arabic, Znglish, French, Fussian,
Spanish). See this report, para. 67.
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Draft Protocol 1
Part VI - Final provisions

Article 83 - Entry into force*

1. This Protocol shall enter into force six months after two
instruments of ratification or accession have been deposited.

2. For each Party to the Conventions thereafter ratifying or
acceding to this Protocol, it shall enter into foree six months
after the deposit by such Party of its instrument of ratification

or accession.

* Adopted by consensus at the seventy-sixth meeting on
17 May 1977. in five languages (Arabic, English, French, Russian,
Spanish). See this report, paras. 69 and 70.
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Draft Protocol I
Part VI - #inal provisions

Article 84 - Treaty relations upon entry into force of this Protocol*

1. When the Parties to the Comventilons are alsc Parties to this
Protocol, the Conventions shall apply as supplemented by this: -
Protocol.

2. --Although cne of the Farties to the conflict may not be bound. .
by this Protoccl. the Parties thereto shall remain bound by it.dn
their mutual relations. They shall furthermore be bound by this:
Protocol in relaticn to the sald Party, if the “ztter accepts and
applies the provisions thereof.

3. Thz authority representingzg & people engaged against a High
Centracting Party in an armed conflict of the type referred to

in paragraph 2 of Article 1 of the present Protocol nay undertake
to anply the Conventions and the present Protocol in relation to
that conflict by means of =n unilateral declaration addressed to

the depositary of the Conventions. Such declaration shall, upon
its receipt by the. depositary, have in relation to that conflict
the following effects. 1/

(2) the Conventions and the pressnt Protocol are brought into
force for the sald authority as a Party to the conflict
s7ith immediate effect;

aid authority asvumes thie same rights and obligations
as those which have been assumed by a High Contracting
Party tc the Conventions and present Protocol;
(2} <the Conventions and the present Protocol are equally
binding unon all Partiss to the coanflict.

* Adopted as a whole by consensus at the seventy-sixth meeting
on 17 May 1977, in five languajpes (arabic, Znglish, French, Russian,
Spanish). See this report, paras. 71 to 77. S

1/ Adopted by 50 votes to none, with 14 abstentions, at the
sixty~seventl meeting on 2% April 1977, in five languages (Arabic,
Fnglish, French_ Aussian, Spanish). See this report. para. 73.
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Draft Protocol I
Part VI - Final provisions

Article 86 - Amendment*

1. Any High Contracting Party may propose one or more amendments

to this Protocol / or its Annex /. The text of any proposed
amendment shall be communicated to the depositary of the Conventions
which shall decide, after consultation with all the High

Contracting Parties and the International Committee of the Red Cross,
whether a conference should be convened to consider the proposed
amendment.

2. The depositary of the Conventions shall invite to this
conference all the High Contracting Parties as well as the Parties
to the Conventions,; whether or not they are signatories of this
Protocol.

* Adopted by consensus at the seventy-sixth ineeting on
17 pay 1977, in five languages (Arabic, English, French, Russian,
Spanish). See this report, para. §9.
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Draft Protocol I
Part VI - Final provisions

Article 86 bis*

1. A Committee of States Parties to the Conventions or this
Protocol shall oe established to -consider and adopt recommendations
AreLardlné any . prOUOSal that one or more .States Parties and the
Conmittee itself may "submit on the basis of Article 33 of this
Protocol for the prohibition or restriction, for humanitarian
'reasons of the use of certain conventional weapons that may cause
superfluous injuries or have ‘indiscriminate effects.

* Adonted as a whole by 50 votes to 27, with 13 abstentions,
at the seventy-seventh meeting on 15 May 1977, in five languages
(Arabic, English, french, Russian, Spanisn), after the following
decisions had been taken: the words "Consultative Board" were
rejected by 40 votes to 2, with 37 abstentions; the words "the
Conventions or® were retained by 40 votes to 6, with 31 abstentions;
the words "and adept recommendations regarding® were retained by
40 votes to 13, with 23 abstentions; the words "and the Committee
itself™ were retained by 27 votes to 14, with 31 abstentions; the
words "on the basis of Article 335 of this Protocol™ were retained
by 40 votes to one, with 36 atstentions; the words "that may
cause superfluous injuries or have indiscriminate effects’ were
retained by 40 votes to 2, with 31 abstentions; the number "31"
was retained by 39 votes to none with 34 abstentions; the words
"if it should consider it necessary” were retained by 18 votes to 3.
with 52 abstentions:; the words "and shall elect its Chairman" were
retained by 20 votes to none, with 48 abstentions; the words "the
depositary Government, in consultations with any State Party or
Parties that may wish to invite ... may convene a sphecilal
Conference™ were retained in an amended form by 17 votes to 16,
with 40 abstentions; the words "that implement the principle
that the Parties to the conflict do not have an unlimited right of
choice of means of combat” were retained by 43 votes to none, with
33 abstentions. See this report. paras. 94, 25 and 96.
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2. The Committee shall consist of representatives of thirty-one
States Parties elected for three years on the basis of equitable
geographical distribution by the States Parties to the Conventions
or this Protocol, by means of notifications addressed to the
depositary Government. The depositary Government if it should
consider it necessary may convene a meeting of the States Parties
to elect the members of the Committee. The Committee shall meet
whenever one-third of its members so requests; it shall adopt its
recommendations by majority and shall elect its chairman.

3. The International Committee of the Red Cross shall participate
in the work of the Committee referred to in this article, and shall
provide the necessary secretarial facilities.

g, On the basis of the Committee's recommendations the depositary
Government may convene a special Conference, in consultation with
any State Party or Parties that may wish to invite such a Conference
with a view to adopting agreements that implement the principle that
the Parties to the conflict do not have an unlimited right of choice

of means of combat.
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Draft Protocol I
Part VI - Final provisions

Article 87 - Denunciation*

1. In case a High Contracting Party should denounce this .
Protocol, the denunciation shall only take effect ohe year

after receipt of the instrument of denunciation. If, however,
onthe expiry of that year the denouncing Party is engaged in

one’ of ‘the situations referred to in Article 1 of this.Protocol,

the denunciation shall not take effect before the end of the

armed conflict or occupation and not. in any case, before operations
connected with final release, repatriation or re-establishment of
the persohs vrotected by this Protocol have been.terminated.

2. The denunciation shall be notified in writing to the
depositary of the Conventions, which shall transmit it to all the
High Contracting Parties.

3. The denunciation shall have effect only in respect of the
denouncing Party.

L, Any denunciation under paragraph 1 of this Article shall not
affect the obligations already incurred by reason of the armed
conflict under this Protocol by such denouncing Party in respect
of any act committed before tinis denunciation becomes effective.

* Adopted by consensus at the seventy-sixth meetins on
17 May 1977, in five lancuages (Arabic, BEnglish, French, Russian,
Spanish). See this report, para. 103.
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Draft Protocol 1

Part VI ~ Final provisions

Article 88 - Notifications*

The depositary of the Conventions shall inform the High
Contracting Parties as well as the Parties to the Conventions,
whether or not they are signatories of this Protocol, of the

following:

(a)

signatures affixed to this Protocol and the deposit
of the instruments of ratification and accession
under Articles 81 and 82;

the date of entry into force of this Protocol under

Article 83;

communications and declarations received under
Articles 73, 85 and 36;

declarations received under paragraph 3 of Article 84,
which shall be communicated by the quickest methods.l/

denunciations under Article 87.

*

Adopted as a whole by consensus at the seventy-sixth

meeting on 17 May 1977, in five languages (Arabic, English,
French, Russian, Spanish). See this report, para. 108.

1/

Adopted by 55 votes to none, with 14 abstentions,'at

the sixty-seventh meeting on 25 April 1977, in five languages
(Arabic, English, French, Russian, Spanish). See this report.

para. 106.
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Draft Protocol 1
Part VI - Final provisions

Article 69 - Registration*

1. After its entry into force, this Protocol shall be transmitted
by the depositary of the Conventions to the Secretariat of the
United Nations for registration and publication, in accordance
with Article 102 of the Charter of the United Nations.

2. The depositary of the Conventions shall alsc inform the
Secretariat of the United Nations of all ratifications, accessions
and denunciations received by it with respect to this Protocol.

* Adopted by consensus at the seventy-sixth meeting on
17 May 1977, in five languages (Arabic, English, French, Russian,
Spanish). See this report, para. 111.
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Draft Protocol 1
Part VI - Final provisions

Article 90 - Authentic texts and official translations*

1. The original of this Protocol, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic,
shall be deposited with the depositary of the Conventions, which
shall transmit certified true copies thereof to all the Parties
to the Conventions.

2. The depositary of the Conventions shall arrange for official
translations of this Protocol to be made into ... .

* Adopted by . consensus at the seventy-sixth meeting on
17 ng 1977, in five languages (Arabic, English, French, Russian,
Spanish). See this report, para. 115.
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Draft Protocol II
Part IT - Humane treatment of persons in the nower of the. Partles

to the conflict

Article 6 - Fundamental guarantees*

1. - All persons who do not take a direct part or who have ceased
to-take part in hostilities, whether or not their llberty has been
restricted, are entitled to respect for their person, ‘honour,
convictions and religious practices. They shall in all
circumstances be treated humanely, without any adverse distinction.

2. Without prejudice to the generality of the foregoing, the
following acts against the persons referred to in paragraph 1 are
and shall remain prohibited at any time and in any place whatsoever:

(2) violence to the life, health and physical or mental
well-being of persons, in particular murder, as well
28 cruel treatmnsrt such az tar+tu-~ =uftilation or anwy

form of corporal punishment.,

(b) collective penalties;

(c) taking of hostages;

(d) acts of terrorism;

(e) outrages upon personal dignity, in particular humiliating
and degrading treatment, enforced prostitution and any
form of indecent assault;

(£) slavery and the slave trade in all their forms;

(g) pillage;

(h) threats to commit any of the foregoing acts.

* Adopted by consensus at the seventy-third meeting on 16 May
1977, in five languages (Arabic, English, French, Russian, Spanish)
after the following decisions had been taken: this article having
been referred to Committee I by the Drafting Committee (see document
CDDH/CR/RD/18), paragraph 1 in all languages was aligned on the-
Spanish text; a new sub-paragraph (b) was added; paragraph 3, which
was in square brackets, was deleted. This article had already been
adopted by consensus at the thirty-ninth meeting of Committee I on
11 April 1975 and had been reviewed by the Drafting Committee on
23 March 1977. See this report, paras. 117 to 122.
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Draft Protocol IT
Part II - Humane treatment of perons in the power of the Partles

to the conflict

Article 10 bis*

The provisions of Parts II and III and of Articles 26,
26 blSs 27 and 28 shall not, in any circumstances or for any
reason whatsoever, be v1olated even in response to a violation

of the provisions of the Protocol.

* After a motion to retain the reference to Articles 26 bis,
27 and 28 had been adopted by 29 votes to 11 with 39 abstentions,
the Article as a whole was adopted by 33 votes to 15, with 28
abstentions, at the seventy-third meeting on 16 ilay 1977, in five
languages (Arabic, English, French, Russian, Spanish). See this
report, para. 124.
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Draft Protocol II
Part VIII - Final provisions

Article 40 - Signature*

The Protocol will be open for signature by the Parties to the
Conventions :six months after the signing of the Final Act and will
remain open for a period of twelve months.

* Adopted by consensus at the seventy-sixth meeting on
17 May 1977, in five languages (Arabic, English; French, Russian,
Spanish). See this report, para. 133.
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Draft Protocol II
Part VIII - Final provisions

Article 41 - Ratification*

This Protocol shall be ratified as soon as possible. The
instruments of ratification shall be deposited with the Swiss
Government, depositary of the Conventions.

* Adopted by consensus at the seventy-sixth meeting on
17 May 1977. in five languages (Arabic, English, French, Russian,
Spanish). See this report, para. 136.
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Draft Protocol II
Part VIII - Final provisions

Article 42 - Accession*

" This Protocol shall be open for accession by any Party to
the .Conventions which has not signed it. The instruments of
accession shall be deposited with the depositary of the. Conventions.

* Adopted by consensus at the seventy-sixth meeting on
17 May 1977, in five languages (Arabic, English, French, Russian,
Spanish). See this report, para. 139.
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Draft Protocol II
Part VIII - Final provisions

Article 43 - Entry into force*

1. This Protocol shall enter into force six months after two .
instruments of ratification or accession have been deposited.

2. For each Party to the Conventions thereafter ratifying or
acceding to this Protocol, it shall enter into force six months
after the deposit by such Party of its instrument of ratification

or accession.

* Adopted by consensus at the seventy-sixth meeting on
17 May 1977, in five languages (Arabic, English, French, Russian,
Spanish). See this report, para. 142.
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Draft Protocol II
Part VIII - Final provisions

Article 44 - Amendment *

1. -~ Any High Contracting Party may propose one or more amendments
to this Protocol. The text of . any proposed amendment shall be
communicated to the depositary of the Conventions which shall
decide, after consultation with all the High Contracting Parties
and the International Committee of the Red Cross, whether a
conferénce should be convened to consider the proposed amendment.

2. The depositary of the Conventions shall invite to this
conference all the High Contracting Parties as well as the Parties
to the Conventions, whether or not they are signatories of this
Protocol.

*  Adopted by consensus at the seventy-sixth meeting on
17 May 1977, in five languages (Arabic. English, French, Russian,
Spanish). See this report, para. 145.



- 289 - ' CDDH/405/Rev.1

Draft Protocol II
Part VIII -~ Final provisions

Article 44 bis - Denunciation*

1. In case a High Contracting Party should denounce this Protocol,
the denunciation shall only take effect six months after receipt of
the instrument of denunciation. If, however, on the expiry of six
months, the denouncing Party is engaged in the situation referred
to in Article 1 of this Protocol, the denunciation shall not take
effect before the end of the armed conflict. Persons who have
been deprived of liberty, or whose liberty has been restricted,

for reasons related to the conflict shall nevertheless continue to
benefit from the provisions of this Protocol t£ill their final

release.

2. The denunciation shall be notified in writing to the
depositary of the Conventions, which shall transmit it to all the

High Contracting Parties.

* Adopted by consensus at the seventy-sixth meeting on
17 May 1977, in five lanpuages (Arabic, English, French, Russian,
Spanish). See this report, para. 148.
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Draft Protocol II
Part VIII - Final provisions

Article 45 - Notificaticns*

The depositary of the tonventions shall inform the High
Contracting Parties as well as the Parties to the Convehtions,
whether or not they are signatories of this Protocol, of the
following:

(a) signatures affixed to this Protocol and the deposit
of' the instruments of ratification and’ accession
under: Articles 41 and 427

(b) the date of entry into force of this Protocol under
Article L3,

(E) communications and declaravions received undewr
Article 44.

* Adopted by consensus at the seventy-sixth meeting on
17 May 1977. 1n five languages (Arabic, English. French, Russian,
Spanish). Jee this report, para. L51.
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Draft Protocol II
Part VIII - Final provisions

Article 46 - Registration*

1. After its entry into force, this Protocol shall be transmitted
by the depositary of the Conventions to the Secretariat of the
United Nations for registration and publication, in accordance

with Article 102 of the Charter of the United Nations.

2. The depositary of the Conventions shall also inform the
Secretariat of the United Nations of all ratifications and
accessions received by it with respect to this Protocol.

* Adopted by consensus at the seventy-sixth meeting on
17 May 1977, in five languages (Arabic, English, French, Russian,
Spanish). See this report. para. 154,
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Draft Protocol II
Part VIII - Final provisions

Article 47 - Authentic texts and official translations*

1, The original of this Protocol of which the Arabic, Chinese;

English, French, Russian and. Spanish texts are equally authentic,
shall be deposited with the depositary of: the Conventions, which
shall transmit certified true copies thereof to all the Parties

to the Conventions.

2. The dep051taryjof the Conventlons shall arrange for offieial
translations of this' Protocol to be made into ... o

* Adopted by consensus at the seventy-sixth meeting on
17 ng 1977, in five languages (Arabic, English, French, Russian,
Spanish). See this report, para. 157.
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Draft Protocol I

Title adopted by Committee I*

First Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts.

* Adoptea by consensus at the seventy-sixth meeting on
17 May 1977, in five languages (Arabic, English, French, Russian,
Spanish). See this report, paras. 164 and 165,
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Draft Protocol I

Preamble*

~The - High. Contracting Parties, .

Proclaiming their earnest wish to see peace prevail: among
peoples, :

Recalling that every State has the duty., in conformity with
the Charter of the United Nations, to refrain in its international
relations from the threat or use of force against the sovereignty,
territorial integrity or political independence of any State, or
in any other manner inconsistent with the purposes of the United
Nations,

Believinz it necessary nevertheless, to reaffirm and develop
the provisions protecting the victiins of armed conflicts and to
supplement those measures intended to reinforce their application,

Lxpressing their conviction that nothing in this Protocol
or in the Geneva Conventions of 194% can be construed as
legitimizing or authorizing any act of azgression or any other
use of force inconsistent with the Charter of the United Nations,

Reaffirming further that the provisions of the Geneva
Conventions of 1949 and of this Protocel must be fully applied in
all circumstances to all gersons who are protected by those
instruments, without any adverse distinction based on the nature
or origin of the armed conflict or on the causes espoused by or
attributed to the Parties to the Conflict,

Have agreed on the following:

- * Adopted as-a wholé by consensus at the seventy-sixth meetin:
on ‘17 May 1977, in five languages (Arabic, knglish, French, Pussian,
Spanish) after a ‘consensus agreenient had been reached to delete the
last preambular clause. See this report. paras. 170 andé 171.
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Draft Protocol II

Title adopted by Committee I*

Second Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of Victims of
Non-international Armed Conflicts.

* Adopted by consensus at the seventy-sixth meeting on
17 May 1977, in five languages .(Arabic, English, French, Russian,
Spanish). See this report, para. 174.
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Draft Protocol II

Preamble*

The High Contraeting Parties,

Recalling that the humanitarian principles enshrined in
Article 3 common to the Geneva Conventions of 12 August 1949,
constitute the foundation of respect for the human person in
cases of armed conflict not of an international character,

Recalling furthermore that international instruments
relating to human rights offer a basic protection to the
human person,

Emphasizing the need to ensure a better protection for
the victims of those armed conflicts,

Recalling that, in cases not covered by the law in force,
the human person remains under the protection of the principles
of humanity and the dictates of the public conscience,

Have agreed on the following:

* After a motion to.delete the words "and the dictates of
the public conscience” had been lost by 35 votes to 21, with 21
abstentions, the Preamble was adopted as a whole by 32 votes to
19, with 27 abstentions, at the seventy-sixth meeting on
17 May 1977, in five languages (Arabic, English, French, Russian,
Spanish). See this report, para. 181.
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