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104 STAT. 5132

PUBLIC LAW 101~-650—DEC. 1, 1990

* * * * * %

17 USC 106A SEC. 608. STUDIES BY COPYRIGHT OFFICE.

note.

(b) STuDY ON RESALE ROYALTIES.—

(1) NATURE OF sTUuDY.—The Register of Copyrights, in con-
sultation with the Chair of the National Endowment for the
Arts, shall conduct a study on the feasibility of implementing—

(A) a requirement that, after the first sale of a work of
art, a royalty on any resale of the work, consisting of a
pext'lcentage of the price, be paid to the author of the work;
an

(B) other possible requirements that would achieve the
objective of allowing an author of a work of art to share
monetarily in the enhanced value of that work.

(2) GROuUPS TO BE CONSULTED.—The study under paragraph (1)
shall be conducted in consultation with other appropriate
departments and agencies of the United States, foreign govern-
ments, and groups involved in the creation, exhibition, dissemi-
nation, and preservation of works of art, including artists, art
dealers, collectors of fine art, and curators of art museums.

(3) REPORT TO CONGRESS.—Not later than 18 months after the
date of the enactment of this Act, the Register of Copyrights
shall submit to the Congress a report containing the results of
the study conducted under this subsection.
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The Register of Copyrights
of the

Library of Congress United States of America

Department 17
Washington, D.C. 20540 December 1, 1992 (202) 707-8350

Dear Mr. Speaker:

I have the honor of sending you a copy of the Copyright
O0ffice’s report on droit de suite, the resale royalty right for visual
artists. As required by section 608(b) of the Visual Artists Rights Act
of 1990, I have studied the feasibility of implementing such a royalty
in the United States, considering the testimony, comments, and scholarly
literature of various experts, as well as the experience of California,
France, Germany, and Belgium with droit de suite.

I would be pleased to elaborate on any aspect of the report.

Sincerely

The Honorable

Thomas S. Foley

Speaker of the House of
Representatives

0ffice of the Speaker

H-204 The Capitol

Washington, D.C. 20515
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Droit De Suite:
The Artist’s Resale Royalty

EXECUTIVE SUMMARY

Introduction:

On December 1, 1990, President Bush signed into law the Visual
Artists Rights Act of 1990 [VARA], which became generally effective on June 1,
1991, and grants to visual artists certain moral rights of attribution and
integrity. Section 608(b) of that Tlegislation requires the Register of
Copyrights, in consultation with the Chair of the National Endowment of the Arts,
to study the feasibility of implementing a resale royalty on the sale of works
of visual art.

The Copyright Office consulted with the National Endowment of the
Arts (NEA), and NEA provided the Office with suggested arts organizations that
should be contacted in the course of this study. Subsequently, the Copyright
Office issued a Notice of Inquiry requesting public comment on enactment of a
federal resale royalty. In particular, the Office sought comment from artists,
art dealers, auction houses, investment advisors, fine art collectors, and art
museum curators. The Copyright Office also published a second Notice of Inquiry
announcing that it would continue its investigation of resale royalties for
artists by holding two public hearings, one in San Francisco, on January 23,
1992, and another in New York, on March 6, 1992. Both Notices of Inquiry focused
principally on seven significant areas where adopting a federal resale royalty
would affect U.S. law and the art community: the potential effect on creation of
new works and the existing art market; the form of, beneficiaries of, and term

of the right; enforcement and collection mechanisms; whether the right should be



waivable and alienable, and whether the California 1aw should be preempted by
federal law.

The Office’s study has two parts. The Report itself sets out what
the Office found in examining and assessing all of the available data on the
jssue of whether or not the benefit to visual artists from a royalty on the
resale of their works will outweigh any increased cost and potential decreased
purchases of works of contemporary art. The Appendix to the Report contains the

transcripts of the two public hearings and the comment letters.

I. The Foreign Experience With Droit de Suite

Like Puccini’s "La Boheme," which opened with an artist and a poet

shivering in a Paris garret, the droit de suite grew from a European,

particularly French, awareness of the state of affairs of struggling artists at
the turn of the century.

Today, the droit de suite -- the right of an artist to collect a part
of the price paid when a work is resold -- is based on the premise that visual
artists are entitled to participate in an increase in the value of their works
in ways that are not otherwise adequately addressed by copyright law.

The copyright law’s rights of reproduction and distribution are
better suited to exploitation of literary or musical works. A visual artist’s
expression is usually embodied in an end product, sold to a single purchaser.
The artist’s current work and reputation continue to affect the value of that
earlier work. Many European countries, in the event of resale, allow artists to
benefit from any increase in value in their works.

In 1920, France became the first country to recognize the droit de

suite. Today, some 36 countries have the resale royalty, and several other

countries are considering legislation to enact it. Roughly half of the countries

ii



that now purport to have droit de suite, however, lack implementing legislation.

The level of commitment and the characteristics of the national laws vary widely.
There have been efforts to standardize the resale royalty. Some

observers argque that the droit de suite’s survival depends on its

internationalization. The Berne Convention for the Protection of Literary and
Artistic Property contains statements of principle in favor of the droit de

suite. The European Community has directed a study of the droit de suite that

may lead to its harmonization.

Whether the droit de suite will make the transition from an

idealistic notion to an international norm depends both on commitment to droit

de suite and creation of practical means to implement the goal of allowing

artists to share in the profit of their work once it has left their hands.
Those countries that have most successfully implemented the droit de

suite share certain characteristics. In France, Germany, and Belgium, for

instance, the royalty is collected on the total resale price of the work.
Measuring the royalty by the resale price departs from the rationale of allowing
artists to participate in an increase in value, but is considered simpler and
more practical. The difficulty in administering a royalty based on the
difference between the purchase price and resale price may explain the law’s
disuse in countries such as Italy and Czechoslovakia.

Auctions are the minimum field of application in all countries which

have adopted the droit de suite, because auctions sales are easiest to monitor.

Including dealer sales increases the administrative challenge and the risk of
noncompliance. The French law originally applied only to sales at auction, and
Belgium has preserved this limitation. In 1957, France extended its law to sales

"through a dealer," but implementing rules never having been issued, the law



still applies in practice only to sales at auction. The French galleries do,
however, make payments to an artist’s social security. The German law requires
a royalty on both auction and dealer sales, but in reality, Bild-Kunst collects
a flat percentage of gallery revenue paid partly to artists qualifying for droit
de suite, and partly to an artists social security fund.

Although the droit de suite is inalienable and non-waivable, in

almost all effective systems it may be transferred for purposes of collection
through an artists’ collecting agency.

The collection of the droit de suite through authors’ societies is
considered essential to a successful resale royalty. Only those countries with
active and efficient national authors’ societies, such as SABAM in Belgium, Bild-
Kunst in Germany, and SPADEM and ADAGP in France, have effectively implemented

the droit de suite.

In addition to discussions within the European Community that may
result in harmonization of droit de suite, there have been other recent studies

and international conferences where droit de suite has been discussed as one way

to improve the artist’s economic status.

II. The U.S. Experience With the Artists’ Resale Royalty

The concept of droit de suite was introduced in Paris in the 1920°’s,

and there have been efforts to realize this European concept in the United States
since as early as 1940. In the early 1960’s, proposals were made to incorporate

droit de suite into state or federal law in the United States. To date, only

California’s efforts have resulted in law. The proposals for a federal law have

engendered a great deal of controversy. The European models have had varying
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degrees of success, and Congress requested this study to determine the
feasibility of inmplementing an effective resale royalty in the United States.

The first efforts to gain such a right in this country were made by
individual artists, writers, or lawyers who pressed for a resale right through
art unions, art journals, or private contracts for sales of art works. In 1940
artist Grant Woods attempted to get fifty percent of the appreciated value on
resale via a contract after one of his earlier paintings quadrupled in value in
a short period. Opinions differ as to whether such contracts can bind subsequent
purchasers of art works without some sort of public registry.

These individual efforts were kicked into high gear in this country
by a well-publicized auction at which collector Robert Scull sold for $85,000 a
Robert Rauschenberg painting he had purchased for less than $1000 a decade or so
earlier.

The State of California passed a resale royalty law in 1976. The law
mandates a five percent royalty of the resale price to the artist when a work is
resold in California or resold anywhere by a California resident. Several
artists report significant financial gain under the law. However, the law is
widely criticized as underused and underenforced, and a 1986 survey of California
artists and dealers was inconclusive. Some commentators claim that the Taw
places California’s art market at a competitive disadvantage, but others say that
it has had no effect on the California market.

Some commentators maintain that the law is preempted under the
federal copyright law. The California law withstood a preemption challenge under
the 1909 Copyright Act, but cases and commentary since then have suggested a
different result under the 1976 Copyright Act. Any state resale royalty scheme
may be preempted under section 301 of the 1976 Act because it inhibits the



section 106 distribution right as modified by the section 109 "first sale"
doctrine (which allows the owner of a lawfully-made copy, including an original,
to dispose of that copy as he or she pleases). Given potential problems of
preemption, enforcement, and multiple application, any droit de suite that is
enacted in the United States should be at the federal level.

Since the mid-1970’s, several bills have been introduced in Congress
regarding resale royalties and moral rights for visual artists. In 1978,
Representative Henry Waxman introduced legislation calling for a five percent
royalty of the gross sales price of works sold in interstate or foreign commerce
for $1000 or more. In 1986 and 1987, Senator Edward Kennedy and Representative
Edward Markey sought a seven percent royalty of the appreciated value - the
difference between the purchase and resale price. Instead of private artists’

rights societies to collect royalties, both the Waxman and Kennedy-Markey

proposals relied on government agencies to enforce the droit de suite. The
Waxman bill would have created a National Commission of the Visual Arts to
register works and collect royalties. The Kennedy-Markey proposal required
artists and sellers to register with the Copyright Office. The Kennedy-Markey
bills also would have granted limited moral rights of paternity and integrity.

After United States adherence to the Berne Convention, the Congress
reexamined moral rights for authors and decided to address the issue of moral
rights for visual artists separately. Under the Visual Artists Rights Act of
1990, certain moral rights were integrated into the copyright law. Proposals for

droit de suite failed to garner consensus. Instead, the new law directed the

Copyright Office to conduct a study on the feasibility of implementing an

effective resale royalty in this country.
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III. Analysis of Written Comments and Hearings

The Visual Artists Rights Act of 1990, signed into law by President
Bush on December 1, 1990, grants to visual artists the moral rights of
attribution and integrity. The Taw also requires that the Register of
Copyrights, in consultation with the Chair of the National Endowment for the
Arts, study the feasibility of implementing a resale royalty on the sale of works
of visual art.

Pursuant to this mandate, the Copyright Office consulted with the NEA
and published a Notice of Inquiry seeking public comment on significant questions

posed by droit de suite. The Office also held two public hearings. However, the

Office did not conduct an independent empirical study, and the administrative
record contains insufficient empirical evidence comparing the respective
remuneration of visual artists and other creators. Most commentators espoused
the grant of resale royalties, maintaining that visual artists are treated
differently than other creators under the copyright law. A vocal minority,
including some artists, opposed the grant of resale royalty rights. Some of
those who favored the resale royalty in principle made suggestions for improving
the application of the California system.

Public comment was split on the question of whether royalties would
provide an incentive for the creation of new works. Some argued that increased
revenue would encourage further creation, while others maintained that artists
create for other than financial reasons. Still others said that, in any event,
royalties are too remote and uncertain to encourage creation.

There was similar disagreement on the anticipated effect of royalties
on the marketplace. On the one hand, it was said that royalties would be 1ike
other costs associated with art transactions, and would have little or no effect
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on the market. Others warned, though, that the application of royalties would
damage an already depressed art market.

Commentators also disagreed on the relevant categories of works that
should be covered by the royalty. They also varied considerably--from two
hundred to five thousand dollars -- in the threshold amount suggested to trigger
the royalty. But almost all commentators stated that the royalty should be
applied regardless of whether a work increased in value.

With respect to the suggested recipients of the royalty and the
international implications of granting the right, some commentators declared that
royalties should be extended to foreign artists whose works are sold in the
United States. Others maintained that either U.S. citizenship or residency
should be required, whether or not the work was created here. Most agreed,
however, that the royalty right should be coextensive with the term of copyright
protection.

There was less unanimity about whether the right should be applied
retroactively. Berne Convention reciprocity was the principle argument advanced
in favor of retroactivity. But there was disagreement about whether royalties
should apply to works in existence at the date of enactment of the legislation
or to works protected in the country of origin at that time. Some opposed
retroactivity generally.

Concerning the issue of administration and collection of the royalty
right, commentators pointed to the California experience with private enforcement
and recommended the European approach of collective administration of royalties.
In California, artists were concerned with enforcing their rights, Titigation
expenses, and the fear of retribution after demanding royalties from sellers and

galleries. In France, by contrast, the country most familiar with monitoring and
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collecting the royalty, the right is handled by agreement between auction houses
and artist collection societies.

Even though most believed that the right was best administered
collectively, there was disagreement about the need for a registration
requirement. Some suggested some form of art registry, but opponents were
concerned about the privacy interests of parties to art transactions in not
having their purchases and sales prices made public.

Most agreed, in any event, that the royalty should not be applied to
gift transactions, although some felt that a barter arrangement -- as opposed
to an outright sale -- should trigger the royalty.

Except to enforce collection, there was strong opposition to making
the royalty right either waivable or alienable, lest young artists be pressured
into waiving their rights. Advocates of free alienability countered that a non-
waivable right interfered with contractual freedom, and that such a right was
necessary to encourage the risky purchase of works of young artists.

Finally, all commentators favored preempting California’s law, if a
national resale royalty law was passed. One suggested, however, that states

should be free to provide greater levels of protection than the federal minima.
IV. Int on of the Resale Royalty into U.S. La

Advocates of the resale royalty right point to the difference in the
copyright law’s treatment of fine visual artists, on the one hand, and authors
and composers, on the other, to justify the payment of a royalty to the artist
on the resale of his creations. The principle benefit of copyright, it is
argued, is to authors who exploit multiple copies of works through either

reproduction or performance. Fine visual artists cannot fully avail themselves
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of these economic rights, since they create in unique or limited copies and their
principal means of exploiting their intellectual property rights are through the
sale of their works or public display. The former is usually a one-time right,
while the latter is extinguished through the First Sale doctrine, or limited by
the competing displays of owners of copies or, in the case of unique works, the
physical reality that only one person can display the same work at one time.

Yet it is argued that the comparison between paintings and
sculptures, for example, and books and sound recordings, is inapposite. Although
authors who create numerous copies can reap the benefits of multiple
exploitations of their works, they also have to sell a large number of copies
because they make such a small royalty on each one. The value of works of art,
on the other hand, is determined by scarcity and artists do not require the same
level of demand to secure a living. It is also not clear that the substitution
of one owner of a painting for another is an additional exploitation of the work,
as is the case with the sale of another copy of a book or sound recording.

Because the Copyright Office lacks hard data and quantifiable
experience to make such a comparison, however, it cannot compare the respective
remuneration of artists and other creators with any empirical certainty.
Instead, it must base its conclusions on anecdotal evidence and existing
literature, with the attendant imprecision.

Some argue that, consistent with one of the constitutional purposes
of copyright, the potential for increased remuneration is a potent incentive for
creation. Yet there is evidence that resale royalties benefit only a very small
percentage of artists and will depress prices for works in the primary market,

possibly chilling rather than stimulating the incentive to create. When all is



said and done, though, the royalty may be absorbed, like other costs associated
with art transactions, without causing a ripple in the art market.

Even assuming that the U.S. Copyright Act does discriminate against
fine visual artists, the resale royalty does not appear to be the best way to
level the playing field. The United States is a member of the Berne Convention
and provides moral rights to visual artists, but the notion of an encumbrance
attaching to an object that has been freely purchased is antithetical to our
tradition of free alienability of property.

Moreover, the royalty also raises significant privacy concerns with
art transactions, since artists would need to obtain information about sales
prices and ownership that sellers, purchasers and others may not want to
disclose.

And though the point is subject to disagreement, there is some
evidence that the royalty has had an adverse effect on the art markets of several
countries and the State of California. Most significantly, the effectiveness of
the royalty depends on the frequency of resales within the designated period, and
there is no clear evidence that these occur with any regularity.

Indeed, even in the countries that support royalties and have had
experience applying them, the administration of the right has been fraught with
problems. In France, the birthplace of the concept, the royalty is applied to
the total sales price of works of art, departing from the principled rationale
of permitting artists to participate in the increased value of their works, and
introducing an additional note of unfairness, since artists share only in

increases and not losses in the value of their works. Moreover, the droit de

suite is applied only to auction houses, even though one estimate is that as many
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as four times the number of sales occur through galleries and private
transactions.

The German approach to resale rights reasons that the increased value
of a work was always latent in it and is due to the artist’s continuing work.
Market forces, rather than any metaphysical concept, drive the price and terms
of an exchange and determine value. In a free market, there is arguably no
latent value of an object, rather it is only as valuable as the price a willing
buyer will pay a willing seller at a given time. There are also factors other
than the continuing efforts of the artist that raise the value of a work. In
addition, even though the application of the royalty to increases in the value
of works, rather than the total sales prices, is much fairer, the complexity of
calculations make a royalty based on appreciation difficult to implement.

The Belgian approach, based on the contract principles of changed
circumstances and unjust enrichment, shares many of the same shortcomings. The
putative enrichment is based on a contract between a willing seller and buyer
that was legitimate at the time of the transaction. It is only later when the
work increases in value that the price becomes insufficient. And for unjust
enrichment to be two-sided and truly equitable, the seller would have to be
permitted to deduct the costs of resale and ownership.

Moreover, even aside from the inherent problems of the resale
royalty, some argue that it does not fit within our economic system. The royalty
may encumber future sales and depress the art market. And to the extent that
works of visual art can be substituted readily by another commodity, patterns of
demand are altered and prices and sales volume are reduced. It also may be
argued that artists do not take full advantage of their reproduction rights. And

because almost all works of living artists decline in value, and purchasers are
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not permitted to deduct these losses on their taxes -- even though any gains are
fully taxable -- an additional levy on the resale of art works may be viewed as

a deterrent to, rather than an incentive for, the collection of modern art.

V. Conclusions and Recommendations

In Europe, author’s rights have evolved around the recognition that
intellectual creations, particularly in art, deserve special protection. Droit
de suite, which developed in Europe, derives from the moral right of paternity,
connecting authors with their creative progeny, even after alienation of the
works. From this perspective, artists benefit as a matter of equity, not
welfare, from increases in the value of their fine art. Such increases, it is
believed, are based on the artist’s continued work, and purchasers should not be
unjustly enriched through the artist’s continued evolution.

In the United States, on the other hand, copyright legislation is
grounded in the constitutional clause, which motivates creativity, while
encouraging the broad public dissemination of works. In U.S. copyright law,
works created in numerous copies are commercially exploited by the indirect
communication of a copy to the public, through either reproduction or
performance. A critical value of fine art lies in its uniqueness. Visual
artists are paid only for the initial sale of their works and have limited
markets for the exploitation of their reproduction rights. Some argue that the
U.S. copyright law, which is driven typically by economic exploitation of many
copies, has failed to provide economic incentives for fine visual artists who
create works in unique or limited copies. Because of the First Sale doctrine,
artists also lose their potentially most remunerative right -- that of public
display -- once they sell their creations. Reasoning that other authors have an
easier time exploiting their works through copyright, advocates justify the
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resale royalty as the artist’s compensation for the lack of a marketable
reproduction right.

Although authors who do not create unique works can produce numerous
copies or license numerous performances and reap the benefits of continued
royalties, the value of works of fine art is determined in part by scarcity and
the art does not require the same level of demand to secure a living for the
artist. Indeed, in this respect, even though fine artists cannot avail
themselves optimally of reproduction rights, it may be argued nevertheless that
the copyright scheme favors such artists who have fewer works to market.
Moreover, successful artists -- who typically will garner more income from droit
de suite -- secure ever increasing prices as their reputations grow and they sell
successive works.

Undoubtedly, the enhanced reputation of a creator has a positive
effect on future sale prices for every kind of authorship. Some other countries
try to even out disparities when an artistic work appreciates a great deal after
the initial sale, but it is not clear how successful these efforts have been.

Although several European authorities maintain that the royalty has
not adversely affected their art markets, others maintain that the presence of
the royalty has hindered several European art markets. It is not clear what
conclusions can be drawn from the California experience. Evidence is
inconsistent about the extent to which the resale has affected sale of
contemporary art in California, and the number of sham sales which have been
shifted to other Jjurisdictions. On the other hand, it is clear that the
California resale right has not been fully realized.

The argument is also made that the royalty benefits only successful,

well-established artists, and that most artists, who lack a resale market, will
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suffer in the primary market as prices are depressed, anticipating the future
royalty payment.

The usefulness of the royalty depends, as well, on the creation of
the type of art that Congress wants to encourage. To be effective the droit de
suite must be an incentive to produce works that will be resold -- ideally, easel
paintings and traditional sculpture, where conception is embodied in a single
object, or a very few copies.

Implementation of the royalty would require the qualification of the
First Sale doctrine. The copyright law recognizes a distinction between a work
and its material embodiment. This separation largely disappears, however, when
a work is created in unique form. Once a collector has purchased an original
painting, for example, the artist no longer possesses either the work or the
object to display, whether or not he or she has retained his copyright. And even
if the artist creates several copies of a work, he or she must compete with the
copy owner’s right of public display.

Based on its analysis of the foreign and California experience with

droit de suite, the administrative record, and independent research, the

Copyright Office is not persuaded that sufficient economic and copyright policy

Justification exists to establish droit de suite in the United States. Neither

the administrative hearing process nor independent research supplied the Office
with sufficient current empirical data. Therefore, the Office could not
accurately compare the respective remuneration of authors who create in many, and
artists who create in limited, or unique, copies. Any conclusions that we could
make about the number of artists who would benefit from the resale royalty would
be based on anecdotal evidence and Timited sample size. Most significantly,

there is no clear evidence indicating the frequency of resale of works of fine
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art. Thus, even if Congress determines that the Copyright Act does treat fine
visual artists in a manner less favorable than authors or composers, it is not
clear that the resale royalty right is the best means to offset this
disadvantage, particularly if it is not triggered with any frequency within the
copyright term.

The international community is now focusing on improving artists’

rights, including the possibility of harmonization of droit de suite within the

European Community. Should the European Community succeed in harmonizing
existing droit de suite laws, Congress may want to take another look at the
resale royalty, particularly if the Community decides to extend the royalty to
all its member States.

Many countries currently offer alternative solutions to improve
artists rights that the United States might want to consider. Although the
Copyright Office does not necessarily endorse any alternative solution, Congress
might want to consider these alternatives:

1. Broader Public Display Right

Assuming that fine visual artists cannot exploit their intellectual
property rights adequately under the existing copyright law, some form of a

broadened public display right might be an alternative to the droit de suite.

Rather than depending on frequent resales within the specified royalty term, a

considerable problem of the droit de suite, the display right would be triggered

by the typical manner of exploitation of works of fine art -- public display.
Museums and public art galleries might pay a fee to display works of art
publicly.

In theory, section 106(5) of the Copyright Act already provides

creators of pictorial, graphic and sculptural works with a public display right.
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However, the right is cut off by the First Sale doctrine in section 109(c), that

permits the owner of a copy to display his or her work publicly to viewers

present at the place where the copy is located. Thus, with the sale of a unique

work, the copyright owner is left with nothing to display, and with works created

in limited copies the creator and object owner may mount competing displays.
2. Commercial Rental Right.

Under existing law, if a work of art is alienated solely by rental,
the artist retains the exclusive distribution right. However, very few artists
have the market power to structure the art transactions so that works are rented
and ownership of the copy of the work does not pass to the purchaser.

Even with works that are sold, the Copyright Act could be amended to
allow the distribution right to survive with respect to commercial rental. The
owner of the copy would receive the object, while the artist would retain the
right to exploit the work by commercial rental. Thus, the owner of the copy
would pay the artist a royalty for any commercial rental of the purchased work.

3. Compulsory Licensing.

Another way to balance the interests of artists and collectors would
be through some form of compulsory licensing and modification of section 109.
Upon payment to an artist of the purchase price for a work and a licensing fee
for public display, the owner of a copy would be free to display the work without

having to negotiate terms with the artist.

4, Federal Grants and Art in Federal Buildings.

Congress could also encourage artists by increasing federal grants

or by increasing funding for purchase of artworks for federal buildings.
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C. MODEL DROIT DE SUITE SYSTEM

Should Congress determine that federal droit de suite legislation is

the best way to help artists, the Copyright Office suggests consideration for the
following model system.

1. Oversight of the Droit de Suite: Collection and Enforcement

The droit de suite has been effectively implemented only in those

countries with active and efficient national authors’ societies, such as SPADEM
in France and Bild-Kunst in Germany.
Therefore, the Copyright Office suggests the Congress consider

collective management of the droit de suite through a private authors’ rights

collecting society. The collection of art resale royalties would be handled on
a direct or contractual basis, similar to collection of musical performance
royalties by ASCAP and BMI.

The Office could serve a record-keeping function similar to the arts
registry proposed in the Kennedy-Markey bills. Copyright Office records would
be available to the artists’ rights societies for purposes of collection,
enforcement, and distribution. If a resale royalty were adopted in the United
States, and particularly if it were extended to include dealer sales, the Office
anticipates that a collection system with elements similar to the French or
German systems would have the best chance of success.

2. Types of Sales

The Copyright Office suggests that, if a resale royalty is enacted
in the United States, it should apply initially only to public auction sales.
Auction sales are easiest to monitor. Including dealer sales -- or private
sales, as proposed in the Waxman and Kennedy-Markey bills -- increases the

administrative and enforcement challenge.
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3. Measuring the Royalty

Based on the California and European experiences, a flat royalty of
between three and five percent on the total gross sales price of the work seems
most appropriate. There would be no need initially to set a threshold price to
trigger the royalty mechanism if the royalty were applied initially only to
auction sales, because auction sales usually deal in works with a minimum floor
price. Similarly, there may be no practical need to legislate a floor price for
dealer sales: Although one arts organization recommended a threshold resale

price of as high as $5000 to trigger the droit de suite, and Kennedy-Markey

called for a threshold of $1000, other groups called for figures as low as $250
or $500. Again, most art dealers trade only in works of at least that value,
particularly in the resale market.

In those countries that have most successfully implemented the droijt

de suite, including France, Germany and Belgium, the resale royalty is measured

on the total resale price. Measuring the royalty by the resale price departs
from the rationale of allowing artists to participate in an increase in value,
but is considered simpler and more practical. The difficulty in administering
a royalty based on the difference between the purchase price and resale price may
explain the l1aw’s disuse in countries such as Italy and Czechoslovakia.

Any resale royalty legislation could contain a rebuttable presumption
that a work has increased in value between the time of purchase and resale. The
purchaser/reseller would have the burden of proving to the collecting society
that a work had not appreciated in value and that a royalty was not due.

4. Term

A term for the droit de suite coextensive with copyright seems

appropriate. Under the current copyright law, this is 1life of the author plus
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50 years. Should the European Community adopt a term for the droit de suite of

1ife plus 70 years, there would be justification for similarly extending the term
here.

The droit de suite would be descendible in a manner analogous to

copyright.

5. Foreign Artists

The resale royalty would be applied to foreign artists on the basis
of reciprocity. This is consistent with the Berne Convention and the general
consensus.

6. Alienability

The Berne Convention recognizes an inalienable right to the resale
royalty. The Office concludes that if a resale royalty is enacted in the United
States it should be inalienable, but transferrable for purposes of assigning
collection rights. The Office also suggest that the droit de suite be non-
waivable. However, this latter suggestion may be subject to the ultimate
resolution of the waivability of moral rights in the United States.

7. Types of Works
The Copyright Office suggests that any droit d

suite Tegislation

apply to works of visual art as defined in 17 U.S.C. §101 and in the Visual
Artists Rights Act of 1990, with the following exception: For works in limited
edition, the Copyright Office would suggest that the statute should fix the
number of copies to which the resale royalty would apply at 10 or fewer.

8. Retroactivity
The Office suggests that, if Congress adopts a droit de suite, it

should make the law prospective only, i.e., effective only as to the resale of

eligible works created on or after the date the law becomes effective.
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INTRODUCTION

The idea of a resale royalty for visual artists owes its origin to
developments in Europe, primarily in France. This idea, almost universally

referred to as the droit de suite, is the right of artists to participate in the

proceeds of resales of their works. Since the French enacted the droit de suite
in 1920, thirty-six other countries and the State of California have adopted the
resale royalty, although only a handful of those countries have fully implemented
it.

The U.S. Constitution authorizes Congress to enact federal copyright
laws to encourage creativity, but it also requires Congress to balance the
artist’s incentive to create against the public’s interest in widespread
dissemination of works. After the United States joined the Berne Convention,
Congress began to reexamine the question of whether or not it should provide
moral rights for visual artists in the Copyright Act. In so doing it also
reexamined the question of whether or not there should be a resale royalty for
artists.

On December 1, 1990, President Bush signed into law the Visual
Artists Rights Act of 1990 [VARA], which became generally effective on June 1,
1991, and grants to visual artists certain moral rights of attribution and
integrity. Section 608(b) of that legislation requires the Register of

Copyrights, in consultation with the Chair of the National Endowment of the Arts,



to study the feasibility of implementing a resale royalty on the sale of works
of visual art.

The Copyright Office consulted with the National Endowment of the
Arts (NEA), and NEA provided the Office with suggested arts organizations that
should be contacted in the course of this study. Subsequently, the Copyright
O0ffice issued a Notice of Inquiry requesting public comment on enactment of a
federal resale royalty for visual artists. Particularly, the O0ffice sought
comment from artists, art dealers, auction houses, investment advisors, fine art
collectors, and art museum curators. The Copyright Office also published a
second Notice of Inquiry announcing that it would continue its investigation of
resale royalties for artists by holding two public hearings, one in San
Francisco, on January 23, 1992, and another in New York, on March 6, 1992. Both
Notices of Inquiries focused principally on seven significant areas where
adopting a federal resale royalty would affect U.S. law and the art community:
the potential effect on the creation of new works and the existing art market;
the form of, beneficiaries of, and term of the right; enforcement and collection
mechanisms; whether the right should be waivable and alienable, and whether the
California law should be preempted by federal law.

Initial public comments were due on June 1, 1991. The first hearing
was held in California and focused primarily on the experience under the
California law which went into effect in 1977. The second hearing held in New
York expanded the universe to consider what the international experience had been

with droit de suite and also to investigate the potential effect of such a law




on the entire American art community, including both artists and those associated
with use of their works.

Most commentators, in both the public comment period and the
hearings, supported a resale royalty and maintained that visual artists should
not be disadvantaged relative to other creators who do receive royalties. A
vocal minority, including some artists, opposed the grant of resale royalties.

In addition to reviewing the material contained in the two hearings
and the public comments, the Office explored the international experience with

droit de suite through consultation with representatives who had direct

experience with the system and review of available printed materials discussing
what the foreign experience had been. The 0ffice reviewed provisions in both the

Berne Convention and the Tunis Model Law that permit but do not require droit de

suite, and specifically sought information on the status of the European

Community’s plan to harmonize droit de suite in member countries--seven of the

EC countries already provide such a right. The Office also looked at a number

of international or national studies on droit de suite and other legal or

economic analyses of the resale royalty right. Finally, the Office contacted
witnesses and pertinent organizations, as necessary, to supplement the
administrative record. The record, however, does not contain sufficient
empirical evidence comparing the respective remuneration of visual artists and
other creators to help determine whether visual artists actually are disadvan-

taged under current copyright law.



The Office’s study, Droit de Suite: The Artists Resale Royalty, has

two parts. The Report itself sets out what the Copyright Office found in
examining and assessing all of the available data on the issue of whether or not
the benefits to visual artists from a resale royalty would outweigh any increased
costs and possible decreased purchases of works of contemporary art. The
Appendix to the Report contains the transcripts of the two public hearings and

the comment letters.



I. THE FOREIGN EXPERIENCE WITH DROIT DE SUITE

A. OVERVIEW OF THE HISTORICAL DEVELOPMENT OF DROIT DE SUITE IN EUROPE

Droit de suite is the right of an artist to "follow" or participate

in the proceeds realized from the resale of the tangible embodiment of his or her
work. '

Like Puccini’s *La Boheme," which opened with an artist and a poet
shivering in a Paris garret, the droit de suite grew from a European,
particularly French, awareness of the penurious condition of struggling artists
at the turn of the last century.

Today, the right of an author of a work of visual art to share a part
of the proceeds paid when the work is resold 2 is based on the premise that
visual artists are entitled to participate in an increase in the value of their
works in ways that are not otherwise addressed by copyright law.

Traditional copyright law seems to discriminate against visual
artists. The rights of reproduction and distribution are better suited to
exploitation of Tliterary or musical works. A visual artist’s expression is
usually embodied in an end product, sold to a single purchaser. The artist’s
current work and reputation continue to affect the value of that earlier work.
Many European countries have adopted the principle that, in the event of resale,

the artist should benefit from any increase in value. ®

! 2 M. Nismer, Nimmer on Copyright 8-374 (1991).
2 Robert Plaisant, The French Law on Proceeds Right: Analysis and

Critique in Legal Protection for the Artist IV, IV-1 (M. Nimmer ed. 1971)
[hereinafter Plaisant].

3 See Lillian de Pierredon-Fawcett, The Droit de Suite in Literary and
Artistic Property 11-12 (1991).




Although the impetus of the droit de suite was largely economic --

to remedy the perceived unfair condition of the artist -- the right depends on
this idea of moral entitlement to justify a limitation on the purchaser’s
absolute ownership of the tangible embodiment of the work. * An artist is
entitled to participate in the increased value of earlier work as a matter of
equity, not as a matter of welfare, because the increase results from the
artist’s continued work; otherwise, the original purchaser is unjustly enriched
from the artist’s continued evolution. The proceeds right has evolved around an
awareness that intellectual creation deserves special protection. °

In 1910 the French legislature introduced the first recognition of
the distinction between ownership of an object in which a work is embodied and
rights retained by the author even after transfer of the work. ® The Law of
April 9, 1910, overturned a 1842 decision of all divisions of the Cour de
Cassation that the sale of a painting gave the "purchaser full. . . ownership of
the object sold with all its appurtenances." ’

One commentator characterizes the development of the proceeds right
within the evolution of copyright law: "The evolution of the law of artistic and

literary property shows a gradual extension of these limitations at the expense

of the owner of the work of art and for the benefit of the artist who created it.

4 Id. at 5, 30. See also Max-Planck-Institut fur auslandisches und
internationales Patent-, Urheber- und Wettbewerbsrecht, The Droit de Suite in
German Law in Legal Protection for the Artist VI, VI-35 (M. Nimmer ed. 1971)
[hereinafter Max Planck Study].

Fawcett, supra note 3, at 17.

also id. at 26-27 (noting tendency
to refer to a painting as "a Matisse," "

See
a Picasso” or "a Bonnard").

¢ Id. at 8.

4 Id. at 151 (citing 1842 Recueil Dalloz, Périodique et critique [D.P.]

I 304; 1842 Recueil Sirey, Jurisprudence [S. Jur.] I 396).
6



In this evolution, the droit de suite was a new limitation on the right of the

owner of artistic works in favor of the artist.* ®

Droit de suite is a French export. The phrase comes from French real

property law, where it implies a retention of rights despite changes in

ownership. In French real property law, droit de suite enables the rights

" An owner of real

holder to seize property in the hands of a third party.
property may pursue the realty even in the hands of a bona fide taker. " A

French lawyer introduced the concept of droit de suite for visual artists on

2 gince then, its

February 25, 1893, in an article in the Chronique de Paris.
popularity on other shores has risen and fallen with fashion.

In 1920, France became the first country to recognize the droit d

13

suite in law. Other countries followed France’s lead, but with little

uniformity. A patchwork of countries have stitched together the varied patterns

1

of droit de suite from a few references in the Berne Convention '* and the Tunis

16

Law, a model for the smaller, developing countries.
8 Fawcett, supra note 3, at 9.
° Id. at 3.
10 1d.
11 1d.
12 d. at 2.

13 Plaisant, supra note 2, at IV-1.

" Berne Convention for the Protection of Literary and Artistic Works
(1886), revised at Brussels (1948) and Paris (1971), Art. 14, reprinted in
Fawcett, supra note 3, at 200. Statements of principle in favor of the droit de
suite were incorporated into the Berne Convention during the Brussels Conference
of 1948.

18 Model Law of Tunis, Adopted March 2, 1976 at Tunis, reprinted in
Fawcett, supra note 3, at 20l.



Presently thirty-six countries are identified as having a resale

16

royalty right. In those countries that have adopted the droit de suite,

there are significant differences. Some of these distinctions concern how the
proceeds right is measured; the types of work whose sale is subject to the droit

de suite; and the level of enforcement or commitment the country has given to the

concept.
For example:
. Neasuring the proceeds right: Belgium modeled its 1921 law

after France’s, measuring the right by the total resale price, "’

while the yardstick of Czechoslovakia’s 1926 1aw gave artists
a percent of a "disproportionally large" profit obtained on
resale. '

. Types of works: Most countries apply the law only to original

works of visual art, but the Uruguayan and Czechoslovakian

laws apply to alienation of any literary or artistic work. '°

1e The countries include: Algeria, Belgium, Benin, Brazil, Burkina

Faso, Cameroon, Central Africa, Chile, Congo, Costa Rica, Czechoslovakia,
Equador, France, Germany, Guinea, Hungary, Holy See, Italy, Iraq, Ivory Coast,
Loas, Luxembourg, Madagascar, Mali, Monaco, Morocco, Peru, Philippines, Portugal,
Rwanda, Senegal, Spain, Tunisia, Turkey, Uruguay, and the former Yugoslavia.
Poland rescinded its artists’ royalty legislation in 1952. The State of
California in the United States also has resale royalty legislation.

17 Belgian Law of June 25, 1921, Imposing, in the Case of Works of Art,
Sold at Public Auctions, a Levy in Favor of the Artists of the Works Sold,
reprinted in Fawcett, supra note 3, at 204 [hereinafter Belgian Law].

18 See infra notes 185-95 and accompanying text (discussing
Czechoslovakian law).

10 See infra notes 184-92 and accompanying text (discussing laws of
Uruguay and Czechoslovakia).



. Level of Commitment: Poland enacted a resale royalty law in
1935, 2° but rescinded it in 1952. 2' Italy passed a
complex droit de suite statute in 1941, 2* but the royalty

right in that country is virtually ignored in practice. ¥

0f the 36 countries identified as having resale royalty
legislation at least 17 lack implementing legislation or

24

procedures for collecting the royalty. Practically

speaking, in these countries, the droit de suite is recognized

in name only.
The Copyright Office examined the provisions in all of the foreign
countries that claim they have droit de suite, but this chapter will focus on
selected representative countries and the development of multinational

expressions of the right.

20
3, at 248.

2 Resale Royalty-- A New Right For Artists 69 Australian Copyright
Council 4 (1989).

Polish Law of May 22, 1935, art. 29, reprinted in Fawcett, supra note

2 Italian Law of Apr. 22, 1941, art. 144-55, reprinted in Fawcett,
supra note 3, at 235-37.

- As early as 1950 the application of the Italian droit de suite
legislation "came to a standstill.® See Vittorio M. DeSanctis and Mario Fabiani,
The Right on the Increase in Value of the Works of Fine Arts in the Italjan
Copyright Law, in Legal Protection for the Artist at V, V-39 (M. Nimmer ed.
1971) [hereinafter DeSanctis].

24 Australian Copyright Council, supra note 21, at 4. See also Fawcett,
supra note 3, at 133 (droit de suite "has remained virtually a dead letter in
twenty-four® of the jurisdictions that have adopted it).



B. FRANCE

1. Development of the Law

France was the birthplace of the droit de suite, and has been called

u 26

"the best testimony of its validity and equity. The drafted idea emerged

in France towards the end of the nineteenth century. Legislators drafted the

first specific proposals for a French law in 1903. *¢

The development of the
French 1aw and the treatment of its constituent elements -- length of term, types
of works, measurement of the royalty, inalienability -~ have had an impact on the
law in other countries that have followed France’s lead.

The first proposals were premised on the creation of an official
registry, which would maintain a directory of works of art. Under this proposal,
which did not succeed, artists would have received part of the resale price in
exchange for certifying their work’s authenticity. %’

The Societe des Amis du Luxembourg, founded in 1903 in part to

promote recognition of droit de suite, sought an artists’ royalty of one or two

percent of the price obtained at public auction. *°

Champions of droit d

suite initiated a public relations campaign in

1905. The French press widely published a drawing by Forain depicting two ragged

children watching their father’s painting sell at auction for 100,000 francs.

2 New York Hearing on Artists Resale Royalties (Mar. 6, 1992)

[hereinafter New York Hearing] (statement of Jean-Marc Gutton, General Manager
of the Societe des Auteurs dans les Arts Graphiques et Plastiques), App. Part III
at 6.

26 Fawcett, supra note 3, at 3.

z Id. An 1881 amendment to the Chambre des Deputes to create an office
charged with setting up and maintaining a directory of works of art was rejected.
Id. at 149 n. 11.

2 Id. at 3 and 150 n. 13.
10



This campaign is credited with alerting the French public to the economic plight
of artists. ?° Next, in 1909, artists formed two artists’ rights societies to
push for a resale royalty, and in 1914 and 1918 bills intended to give artists
two percent of the auction sales price of their works were submitted to the
legislature. *°

a. The 1920 Law. In 1920, France formally recognized the droit

de suite. The Law of May 20, 1920, granted artists an inalienable right to a

percentage of the sales price of their works sold at public auction. *' The
law applied to public sale of works such as paintings and sculpture, if the works
were original and represented a personal creation of the artist. * The right
belonged to the artists’ heirs and successors in title "for a period equivalent
to the duration of artistic property” (i.e., for the duration of the copy-
right).%

Rules for administering the law were issued in a 1920 decree that

provided for a registry for works of art. ** Under the decree, the artist (or

heirs or successors) had to make a declaration in the Journal Officiel (the
French equivalent of the Federal Register), or request within 24 hours after the

sale that public officials effect the Tlevy. The artist was to mail

2 Id. at 3 and 150 n. 14; Australian Copyright Council, supra note 21,
at 3.

30 Fawcett, supra note 3, at 3-4.

3 Law of May 20, 1920, reprinted in Fawcett, supra note 3, at 218.

a2 1d.

33 Id.

34 Decree of December 17, 1920, Relating to the Application of the Law
of May 20, 1920, reprinted in Fawcett, supra note 3, at 218.

11



simultaneously a copy of the statement to the arts ministry. *® It was expected
that this would build up a public register for works of art. The registry did
not succeed, however, and royalties are now collected by the artists’

societies.?®

2. Measuring the Proceeds Right

Originally the droit de suite was based on a one percent levy for a

resale price of 1,000 to 10,000 francs; 1.5 percent from 10,000 to 20,000 francs;
two percent from 20,000 to 50,000 francs; and three percent for resales of more
than 50,000 francs. 3’ The rate of the levy is now uniformly fixed at a flat
rate of three percent of the resale price on a sales price of more than 100

francs. ¥

The droit de suite is collected on the total sales price of each

work, whether there is an appreciation in value or not. This aspect of the
French law has been followed by Germany and Belgium, but is criticized because
it departs from the rationale of allowing artists to participate in an increase

in the value of their works. Critics also attack this approach because a

3% 1d.
3 See infra notes 87-101 and accompanying text (discussing artists’
societies). The decree of Dec. 17, 1920, provided for representation by artists®
societies in art. 3.

¥ Law of May 20, 1920, art. 2, reprinted in Fawcett, supra note 3, at

218.

8 Comment of Société des Auteurs des Arts Visuels submitted by Nartin
Dauvergne, Director Girant, and Pascal Aubion at 46 illustrated by Jean

Christophe Ienne [hereinafter Comment 10 (SPADEM)], App. Part I.
12



collector has to pay a piece of the resale price even if he or she has suffered

a net loss, i.e., if the work has decreased in value. **

In France, Germany, and most other countries with a droit de suite,

this method of measuring the proceeds right has become accepted as a matter of
expediency. Measuring the resale royalty by the sales price is considered
simplest and most practical since it is "not necessary to keep a record of the
previous sales prices, the percentage being based only on the present sales

prices.* % Germany adopted this method for its droit de suite, both for

facility and to protect the privacy interests of art collectors and sellers. *'

3. Foreign Authors
The 1920 decree provided that artists of foreign nationality were to

benefit from the droit de suite in the same manner and under the same conditions

as French artists if their national laws extended the same right to French
artists. 4

The 1956 decree, however, more explicitly singled out artists who
"have participated in French artistic 1ife and maintained a residence in France

for five years, not necessarily consecutively.” These artists may "on condition

39 See, e.g., New York Hearing at 232-33 (statement of Gilbert Edelson,
Art Dealers Association of America) ("That the collector, in essence, would go
out, take a chance on the artist, support the artist, pay the money, 1ose money,
and then pay something in addition. I don’t quite understand why that is fair.")

Fawcett, supra note 3, at 5.

“ See infra notes 155-58 and accompanying text (discussing German
method of measuring proceeds right).

42 Decree of December 17, 1920, supra note 34.
13



of reciprocity,” benefit from the droit de suite.

A January 1957 order

created a commission to rule upon applications by foreign artists. *

4. Term

In 1957, France undertook a major revision of its artists’ rights
law. It repealed the 1920 law and rules and made droit de suite part of the
French 1aw relating to copyright and exploitation of economic rights of authors. *°
Accordingly, the proceeds right now subsists for the author’s life plus fifty
years. *® This revision has raised the question of whether or not the resale
royalty should be regarded as part of copyright l1aw. Some in France have argued
that it should not, since the right pertains to resale of the tangible work, not

the rights protecting the creation embodied in the material. *’

Others argue
that the royalty does pertain to the creation embodied in the material, and is
a recognition of visual art’s unique ties to the tangible embodiment of the
expression. They assert that the French copyright laws and others are premised
on an author being entitled to share in money realized from a work of art; the

proceeds right is "a natural part of copyright, and. . . a particular application

Decree of September 15, 1956, reprinted in Fawcett, supra note 3, at
224.

“ Order of January 21, 1957, Concerning the Exercise of Droit de Suite

by Artists of Foreign Nationality, reprinted in Fawcett, supra note 3, at 224.

Plaisant, supra note 2, at IV-1; Fawcett, supra note 3, at 45.
46 Plaisant, supra note 2, at IV-1; The 50 year term may soon be
expanded to 70 years. Comment 10 at 46 (SPADEM) (Appended Documents), App.
Part I.
4 "According to French law, artistic and literary property
applies to the reproduction or representation of the literary or
artistic work and is not concerned with the tangible work
itself . . . ."
Plaisant, supra note 2, at IV-5.
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of the copyright principle to works which cannot substantially exploit
reproduction or performance rights.* *®

These commentators maintain that the distinction between copyright
and the right in the tangible work itself is not absolute. There are precedents
in France for 1imits on property rights in the tangible object. For example, the
author of a visual artwork in France can require the owner to give him possession
for a short time in order to exercise the right of reproduction. Also, the
purchaser of a phonorecord cannot use that record for public performance. *°

5. Norks Covered

Under the 1920 1law, the droit de suite applied to pictures,

sculptures, and drawings which are original or embody a personal creation of the

author. °© Under the 1957 law, the droit de suite applies to "graphic and

plastic works."

The authors’ societies have concluded agreements with the auctioneers

for the purpose of defining works to be covered by the droit de suite. °

Whenever a work is to be made in more than one copy, such as sculptures,
engravings, tapestries, or photos, the artists’ representatives and the
auctioneers’ societies have very specific agreements as to the number of copies

52

to which the royalty will apply. For example, for sculpture the droit de

suite will apply to eight copies, which must be numbered (1/8, 2/8,...8/8) and

48 Id. at VI-26 and 27.
49 Id. at IV-5 and 7.

80 Law of May 20, 1920, art. 1, reprinted in Fawcett, supra note 3, at
218.

51 Plaisant, supra note 2, at IV-25 and 26.
52 Comment 10 at 45 (SPADEM), App. Part I.
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signed by the author. These copies must be executed by the artist or controlled
by him (e.g., the casting of a sculpture). Up to eight original copies may be

cast after the author’s death. °° Droit de suite will apply to up to 100 copies

of an engraving, as long as those copies are numbered and signed by the artist. ®
It will cover up to six copies of the same work of a tapestry, as long as those
copies are supervised by the artist, numbered and signed by him. °°

Whether or not the term “graphic work" encompasses literary or
musical manuscripts is a subject of debate. Auctioneers and most law professors

exclude manuscripts from the scope of droit de suite, but the matter has not been

settled by the courts. °® Royalties are paid, however, on the binding of a book
when it is original. ®
With regard to furniture and design works, a recent decision of the

Cour d’appel de Paris has limited the scope of the droit de suite, by narrowly

construing the term "graphic and plastic work" in Article 42 of the 1957 author’s
right law. The court denied the status of original work to pieces of furniture

created by Jean Dunand, a well-known "art deco" furniture artist, because he had

&3 Id. (citing The Rodin case, Judgment of March 18, 1986, Cour de

Cassation, 1st Civ. 129 Revue Internationale du Droit d’Auteur 138 (July 1986)).
o4 Id. (citing Agreement of November 28, 1957, between Authors and
Auctioneers).

56 Id. (citing Agreement of January 15, 1958, between Authors and
Auctioneers).
568

Id. See also note 217 and accompanying text (discussing treatment of
manuscripts under Tunis Model law and in WIPO-UNESCO Draft Guidelines).

&7 Plaisant, supra note 2, at IV-15.
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"created” them only intellectually, not with his own hands. ®® Similarly, the

French courts refused to apply the droit de suite to "design" works. ®°

6. Inalienability

An eligible artist cannot waive droit de suite in France. *® The

inalienability of the proceeds right has been referred to as an exception to its
economic character, and a testament to its qualities as a personal or moral
right. ' The right cannot be transferred during the artist’s lifetime, and
generally cannot be seized by creditors; creditors can seize only a sum paid
62

after a specific sale.

After the artist’s death, the droit de suite may benefit only the

artist’s heirs, with legatees and assigns being generally excluded. ®® Article

42 of the 1957 law provides that "after the author’s death, this droit de suite

shall subsist to the benefit of the heirs and, for the usufruct provided by
Article 24, to the benefit of the spouse, but excluding all Jlegatees and

n 64

transferees. The right cannot be alienated by a will in France. If th
author leaves nothing to his heirs, Professor Plaisant suggests that either 1)

the heirs keep the proceeds right in spite of the author’s will; or 2) the right

e8 Judgment of Jan. 28, 1991, 4 em chambre, R.I.D.A. No. 130 October
1991. See also New York Hearing at 38 (statement of Jean-Marc Gutton) (droit de
sui:e applies to "furniture, but only if it is an original work and not a
series").

59 Comment 10 at 51 (SPADEM), App. Part I.

60 Plaisant, supra note 2, at IV-8.
o Fawcett, supra note 3, at 38.

62 Plaisant, supra note 2, at IV-9.
63

Fawcett, supra note 3, at 43.
o (Emphasis added.)
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disappears. He also asserts that it is “neither reasonable, nor in accordance
with the purpose of the proceeds right," to give a reserve right to distant
relatives, including brothers, sisters, or cousins. ®

French courts have held that the proceeds right passes to the heirs
of the heir and not to another relative of the author. ® Although the law does
not direct how the royalty should be divided among several heirs, at least one
commentator suggests that the money be divided “according to the general rules
of the Civil Code. . . .*

At least three cases involving celebrated artists have examined

whether, after the artist’s death, the droit de suite would follow the normal

rules of succession.

a. The Monet case. The impressionist painter Claude Monet died
in 1926; his only heir was his son Michel Monet. The son died in 1966; he had
named the Mormottan Museum as his general legatee. One of Monet’s paintings sold
at auction that year, but the museum was not eligible for the droit de suite due

to the Article 42 prohibition. ®® The painter’s niece claimed the droit de

suite; the auctioneer denied her claim, and the dispute went to litigation.

Interpreting the term "heir" in Article 42, the Cour d’appel de Paris

decided on January 7, 1970, that the droit de suite is extinguished on the death
of the artist’s heir if there are no other heirs who share in the estate of the

deceased artist. The Cour de cassation vacated that judgment, however, ruling

Plaisant, supra note 2, at IV-9.

e Id. at IV-11 (citing Trib. Civ. Seine 5 Feb. 5th 1937. D.P. 1937 II.
4] note Escarra, Gazette Palais 437, I. 351. Conclusions du procureur Jodelet).

o7 Id. at IvV-23.

See suprg text accompanying note 64 (discussing art. 42 reference to
"legatees and transferees.").
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that the droit de suite may be transferred to the author’s heirs and thereafter

to their heirs. ©°

On remand the Cour d’appel of Orleans affirmed the Cour de cassation
ruling, deciding that the proceeds right may be exercised "not only by the
immediate heirs of the work’s author but also, more generally, by his heirs-at-
law in the regular order of succession, whether they are themselves named to

succeed to his estate or qualify indirectly.” ’° Thereafter, the droit de suite

was governed in France by the ordinary rules of succession. '

b. The Utrillo case. In a second case, the painter Utrillo, who
died in 1955, had designated his wife as general legatee. She died in 1965,
leaving as her heir her daughter from a previous marriage. On May 26, 1975, the

Cour d’Appel de Paris denied the daughter the benefit of the droit de suite

because the daughter was not "in any degree related" to the artist. The
decision of the appeals court was affirmed by the Cour de cassation, meaning that

the droit de suite would be granted only to those who have a blood relationship

with the artist. 72

c. The Braque case. A third case involved the artist Braque, who

died in 1963. He was survived by his wife, who died a few months later, and his
nephew. The nephew died in 1972, and he was survived by his wife.
After a 1982 auction sale of Braque’s paintings, three distant

cousins of Braque claimed royalties in the sale. Applying the holding in the

e See Fawcett, supra note 3, at 44, 300 (discussing and citing in full
Monet case).

70 1d.

71 Id

72 See Fawcett, supra note 3, at 44, 300 (discussing and citing in full

Utrillo decision).
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Utrillo case, the Cour d’appel de Paris held that the nephew’s widow could not
claim the droit de suite because she had no blood ties with Braque. ’* Further,

it held that the three cousins could not claim the droit de suite, because they

were not the nephew’s heirs. Their claim was superseded by the nephew’s wife,
even though she could not claim the right. The case then went to the Cour de
cassation, which made clear that article 42 meant there could be no distinction
between the author’s heirs and the subsequent heirs (i.e., the heir’s heirs). ™
The effect of this holding upon the requirement of blood ties is not clear, but

while the droit de suite cannot be alienated by way of sale, it appears that the

proceeds right is otherwise descendible in order of the 1egal devolution provided

for by the French civil code.

Commentators who argue that the droit de suite should be treated as

an author’s right, subject to the ordinary legal rules applicable to other
economic rights of authors, have criticized the approach taken by the French
ceurt in the Utrillo case. ® Ms. Fawcett argues that, like the performance

and reproduction rights, the droit d

suite allows the author to share in the

exploitation of the work and to derive a financial benefit from it, and thus
should take its place among author’s economic rights, and not be 1imited to blood

relatives. She also asserts that the element of inalienability should be

renounced:
The legislature, wishing to protect the artist and
his family against themselves, allowed itself to be led
3 Judgment of October 15, 1986, R.I.D.A. No. 136, April 1988, p. lhh.
74 I_d-
76

Fawcett, supra note 3, at 45. But see Plaisant, supra note 2, at IV-8
("We think that such a limitation is good...the equitable grounds upon which the
right is based do not warrant giving this privilege to people who do not have a
close connection with the author").
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into a path which departs from the usual legal rules and

has created, as between the 1egal arrangements made for

artists and those made for other authors, a distortion

that does not seem to be justified by any convincing

argument .The ambiguity can only be reso]ved by

renouncing the element of inalienability.

7. Auction Sales and Dealer Sales

a. Auction sales. Originally, the French law applied only to
sales at auction. Auctions are the minimum field of application for the droit
de suite in all countries which have adopted this principle. In fact auction
sales were a major stimulant for the droit de suite, since the high prices
reached by some works at auction made the public aware of the problem. Public
auctions are also easier to monitor than dealer sales because of the careful
record keeping involved and the advertising of works put up for sale. ’’
Auction sales were the subject of an early case interpreting the

French droit de suite. Sellers at auction sales commonly set a reserve price

below which there can be no sale. If bids stop below that price, the seller
sometimes withdraws the offer for sale, or the auctioneer makes the next highest
bid, and the item is returned to the seller. An issue arose as to whether the

droit de suite should be collected for artists when the work has been put up for

bids but "withdrawn,® that is where the purchaser is also the seller.

In a January 21, 1931 decision, the Tribunal de 1a Seine decided that

79

there had been an auction sale in such a case. Where the minimum price set

by the seller had not been disclosed before the sale in such a way that it was

7 Fawcett, supra note 3, at 47.

n I1d. at 78-81.
i See id. at 79.

b Id. at 299 (citing Judgment of January 21, 1931, Tribunal de 1la
Seine, 1931 G.P. I301. 1936 Rev. Trim. Dr. Civ., comment of Wahl.).
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impliedly accepted by the bidders, the right of withdrawal could not be invoked
against a third party. The court apparently saw a danger of an art owner
stepping up bids to create an artificial price which would enable him later to
obtain a higher price in a private transaction, thereby avoiding payment of the
80

droit de suite.

b. Dealer sales. Under the 1957 law, the French droit de suite

was extended to include sales "through a dealer," as well as public auctions.®
Implementing rules were never issued, however, and the existing rules do not

apply to private sales. %

Consequently, the French law still applies in
practice only to auction sales. It is estimated that the value of the art market
including gallery and dealer sales is four times as large as the auction
market . ®

Why has the French law never been applied in practice to dealer
sales? Like measuring the royalty by the resale price (rather than the increase

in value), the application of the droit de suite to auction sales (rather than

all sales including dealer and private sales) is a departure from the law’s

80 Id. at 80. Critics of this decision complain that where the seller
exercises the option of withdrawal, ownership is not actually transferred. See
Fawcett, supra note 3, at 81 (citing A. Wahl, Le Droit des Artistes sur les
oeuvres retirees d’une vente publique ou adjugees au profit du vendeur, 35 Revue
Trimestrielle de Droit Civil [Rev. trim. civ.] 613, 623.). Fawcett advocates
limiting the exercise of withdrawal to the fixing of a reserve price. "This
seems to us to protect the seller’s interests sufficiently while assuring that
the option to withdraw cannot be diverted from its purpose and used for
speculative ends since the price would be set before the sale in agreement with
the auctioneer.® Id.

81

Copyright Statute: Law Number 57-298 of March 11, 1957, as amended
by Law Number 85-660 of July 3, 1985, reprinted in Fawcett, supra note 3, at 225.

82 Plaisant, supra note 2, at IV-1.

& Letter from Gérard Champin, President, Chambre Nationale des
Comissaires Priseurs (Sept. 30, 1992).
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rationale justified by expediency. Including dealer sales, which are difficult
to monitor, increases the administrative challenge and the risk of noncompli-
ance.®

It has also been asserted that the French executive opposes extension
to dealer sales, and therefore refuses to issue regulations, while the parliament
favors authors and will not abrogate the extension. °°

Perhaps the most reasonable explanation is given by Jean-Marc Gutton,
Director General of the French artists’ collecting society ADAGP. He observes
that, after the 1957 bill was signed into law -- but before any implementing
decrees occurred-- the artists’ societies reached agreements with the auctioneers
and the art galleries, by which the galleries would pay an employer’s "social
security subscription" to the artist’s branch of the social security, even though
artists are not employees of galleries. The "subscription" paid by galleries
does not depend upon the sale of works qualifying for the resale right; instead,

it is a percentage of the galleries’ gross incomes. This agreement

84 See New York Hearing at 120 (statement of Robert Panzer of Visual

Artists and Galleries Association) (asserting that royalty should apply only to
sales by auction houses, because including dealers "would be extremely difficult
both definitionally and from the standpoint of enforcement"). Accord, John H.
Merryman and Albert Elsen, Law, Ethics and the Visual Arts 214 (1987). But see
Plaisant, supra note 2, at IV-28 (writing "There is no reason not to do so. If
it is done, since policing is difficult, fraud will be frequent. However,
authors’ societies are able to adequately police the use of musical works.
Authors’ societies which collect the proceeds right could reach an agreement with
merchant associations, or, at least, with the most important merchants."); New
York Hearing at 42-43 (statement of William Patry, United States Copyright
O0ffice) (noting that German law applies to galleries and asking whether U.S.
should look to German model as "better source" than French model).

85 Merryman, supra note 84, at 214; Plaisant, supra note 2, at IV-21.

o8 Telephone interview with Jean-Marc Gutton, Director General of ADAGP
(July 30, 1992).
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apparently diffused some of the momentum to collect the droit de suite from

dealers.
The French law provides social security for artists. Gutton
cautions, however, against confusing author’s rights and social security. He

argues that the ground for droit de suite is not as a welfare measure, but as a

means for enabling artists to obtain their rightful share in the proceeds of

resale. ®

8. Collection of the Droit de Suite: the Artists’ Societies

Two private authors®’ societies, Societe de 1a Propriete Artistique
et des Dessins et Models (SPADEM) and the Association pour 1a Diffusion des Arts
Graphiques et Plastiques (ADAGP), dominate the collection process in France.
These authors’ societies are similar to ASCAP or BMI for composers in the United
States. ®®

Artists in France join SPADEM or ADAGP and assign the power to
ccllect their proceeds right to the society. The auctioneers must pay the
royalty either to an author’s society, which will give it back to the artist less

management costs (usually 15 percent); or directly to the author or his or her

e Id. This same argument is made to counter assertions that the droit
de suite will help mainly the most successful artists rather than the struggling
unknowns: if the proceeds share is their rightful entitlement, the argument
goes, then the wealth or poverty of the artist is irrelevant. §gg, e.g., New
York Hearing at 13 (statement of Jean-Marc Gutton) ("Droit de suite should not
be considered as a capital gains tax, but as an artist’s right which it is normal
for them to receive.").

&3 There are also artist rights societies in the United States that
collect royalties for reproduction and other rights. See infra Ch. III, notes
109-10 and accompanying text (discussing VAGA and Artists’ Rights Society)
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heirs, who must demand the royalty payment not later than three days after the
sale has occurred.®®
Under the decree of December 17, 1920, authors can claim the droit

de suite in two ways: by specific declaration or general declaration. ®° Under

a specific declaration, which is rarely used, the author has 24 hours after the

sale to demand the royalty from the auctioneer or other public official. Under

a general declaration, the author declares and publishes in the Journal Officiel
a notice that he or she will invoke the proceeds right for his or her works, and

®  Alternatively, the author

also delivers a copy to the ministry of fine arts.
joins an authors® society which will represent the artist and make a collective
declaration for its members.

Whether a general or specific declaration is made, the auctioneer
must give notice to the beneficiary within three days of the sale, and the
beneficiary must prove his identity and right to the royalty. If the money is
not paid within three days, the auctioneer must notify the beneficiaries again
the following month. If after three months the beneficiary has not claimed the
payment, the auctioneer pays the money to the seller. Where there are
conflicting claims to the money, the auctioneer deposits the money at the Caisse

des depot et Consignation. 2

89 Comment 10, at 46 (SPADEM), App. Part I. Originally, the French law
had required artists to register claims to resale royalties in the Journal
O0fficiel, and send a copy of the registration statement to the ministry of fine
arts. The goal was to build up a fine art registry for purposes of
authentication, but the system did not work. See supra notes 34-36 and
accompanying text (discussing registry).

90 Plaisant, supra note 2, at IV-22.
" Id. See also notes 34-36 and accompanying text (discussing

procedures under 1920 decree).

2 Plaisant, supra note 2, at IV-23 and 24.
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The most common method of general declaration involves the authors’

societies. *°

Although there is no legal obligation to join an author’s
society, very few authors act as individuals. Authors® societies file collective
declarations with an alphabetical 1ist of authors, for whose works the royalty
is to be paid. The national union of auctioneers and SPADEM concluded agreements

and issued a general declaration relating to droit de suite in July of 1956. ®*

Both of the French artists’ rights societies are associations; they
charge a 15 percent fee for their work, intended to cover administrative
expenses, not to earn a profit. Both societies were organized to help authors
exercise their rights, to protect author’s interests, and generally to promote
culture.

Mr. Gutton asserted a common view that authors’ societies are the
best vehicle for collection of droit de suite proceeds because they are best
equipped to follow the art market and cope with the auctioneer’s lobby. °® The
societies monitor auction house catalogues published before sales of importance,
acquire information from auction houses about upcoming sales, and have access to
the auctioneers®’ registers. Auctioneers must keep a register recording each
sale. These registers are open to authors and their heirs or representatives,

including the authors®’ societies. ¥’

83 Id. at IV-24 (citing Arrété of February 21, 1921). The societies act

as representatives of the artists. The law provides for this representation. Id.
at IV-25 (citing Decree of Dec. 17, 1920, art. 3).

4 Id. at Iv-21 - IV-24.

. Id. at IV-24 and 25.

9o Comment 16 (ADAGP), App. Part I.

87 Plaisant, supra note 2, at IV-24 and 25.
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After each sale, the society sends the auctioneer a schedule with the
author’s name, catalogue number, title of the work, and selling price.
According to ADAGP, 70 percent of all money distributed by that

organization came from droit de suite, as compared to 30 percent from account

representation and reproduction rights. °° ADAGP also reported that as the art

market in France expands, so do droit de suite proceeds, from a reported 13

million francs (2.35 million U.S. dollars) in 1988, to 52 million francs (9.4
million U.S. dollars) in 1990. *°

Mr. Gutton has reported the figures in a slightly different manner
in accounting for an art market downturn in 1991. According to Gutton, in 1990,
ADAGP collected resale royalties for 1,650 of its 2,500 members (85 percent of
whom are living artists) of more than $10.5 million, distributed in the following
proportions: 1100 members received between $20 and $2,000; 400 members received
between $2,000 and $20,000; 100 members received between $20,000 and $40,000;
and 50 members received more than $40,000. In 1991, after the market decrease,
ADAGP distributed $7 million to its members. He also testified that SPADEM,
ADAGP’s counterpart, collected $7 million in 1990 and $4 million in 1991. '®°

Each payment of droit de suite to an artist is accompanied by a

detailed statement of all transactions concerned, allowing an artist "to remain
perfectly well-informed about the destiny of his artworks on the art

market. "'’

88 Comment 16 (ADAGP), App. Part I.
99 1d.

100
Part III.

New York Hearing at 15-16 (statement of Jean-Marc Gutton), App.

101 I1d. at 14.
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The French collection societies claim to be reducing their
administrative costs. Mr. Gutton, the Managing Director of ADAGP, terms the
administrative burden "light," and reports that for every $20 collected more than

$16 are distributed. ' SPADEM maintains that French artists are unanimously

in favor of droit de suite, and that it does not serve as an impediment to either

their artistic careers or the art market. '*3

9. The Effect of the Resale Royalty on the French Art Market

Mr. Gutton insists that, "[F]ar from ruining the art market in the

countries where droit de suite is applied, it brings those countries a level of

stability for which they are envied by countries where the right is not applied." '®

He asserts that "from 1980 to 1990, the progression of modern art sales in France

vied successfully with progression in the United States," a country without the

1056

droit de suite. This suffices, he says, "to prove that droit de suite does

not depress the market." '°°

102 1d.
103 Comment 10, at 47 (SPADEM), App. Part I.

104

Part III.

New York Hearing at 11 (statement of Jean-Marc Gutton), App.

108 Id. at 11-12. In France, between 1980 and 1987, sales of purely
contemporary art multiplied by 10. In the United States, during the same period,
sales of art multiplied by 17, but these included sales of Impressionist Art.
In fact, says Gutton, the Parisian art market suffered less from the market
collapse of 1991 than did the United States or London markets, because it was
less involved with speculation in works of extremely high value (such as
Impressionist works): the annual figures of 1991 as compared with 1990 show a
drop of nearly 55 percent for Sotheby’s, 49 percent for Christies, and only 37
percent for Drouot. Id. at 12.

106 1d. at 12-13. Furthermore, he claims, "all serious surveys have shown
that there is no greater tendency towards underground business activities in
countries where droit de suite is applied than elsewhere.” Id. But see New York
Hearing at 220-24 (statement of Stephen Weil, Hirshhorn Museum, Washington, D.C.)
(predicting depressive effect on market and renoval of art transactions to other

(continued...)
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In contrast, Gerard Champin, President of the Chambre Nationale des

Commissaires Priseurs, '’

writes that the French market is "disadvantaged
compared to the other European center for modern art sales, which is London.
Indeed we must remember that the transportation cost is very small compared to

the cost of ‘droit de suite’. The vendors won’t hesitate to move their goods

several hundred miles to save three percent.” '°® The Chambre Nationale des
Commissaires-Priseurs plays a role in the administration of the droit de suite,
overseeing the validity of the requests and, after verification, authorizing or
not the payment by the Commissaires-Priseurs. Champin claims that the

introduction of the droit de suite into United States law "should not have a

negative repercussion on the art market provided its rate is reasonable, one

percent for example.” '°°

C. BELGIUM
1. Development of the Law

Belgium quickly became the first country to follow France’s lead in

recognizing the droit de suite. On June, 25, 1921, it passed a resale royalty

law modeled after France’s. ''°

198(. . .continued)

jurisdictions); see also Bolch, Damon, & Hinshaw, An Economic Analysis of the
California Art Royalty Statute, 10 Conn. L. Rev. 689 (1978) (presenting through
economic analysis thesis that royalty will depress prices collectors will pay in
primary market and will disadvantage whole in order to benefit few).

107 This group is comprised of public officers, auctioneers.

1os Letter from Gérard Champain, President, Chambre Nationale des

Commissaires Priseurs, to Ralph Oman, Register of Copyrights (Sept. 30, 1992).

109 Id.

no Belgian Law, supra note 17.
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Commentators have noted that the early resale royalty laws were

passed because of a humanistic or romantic view of the artist. Fawcett observes

that:

[T]his legal recognition, both in France and Belgium,
came about because of the social and cultural setting in
which the reform was taking place rather than because it
represented the culmination of a judicial evolution.
After the initial euphoria, the droit de suite was to
become an object of disputes among commentators,
disputes which were later exploited by auctioneers and
art dealers in order to resist practical implementation
of the right." "

2. Measuring the Proceeds Right

As in France, the droit de suite in Belgium is based on the total

resale price. '?

Article 2 of the Belgian law provides that the levy "shall
be withheld from the selling price of each work." ' Unlike France, however,

the tariff of the droit de suite in Belgium varies according to the sales price

of the work: two percent of sums from 1,000 to 10,000 francs; three percent of
sums from 10,000 to 20,000 francs; four percent of sums from 20,000 to 50,000
francs; and six percent of sums in excess of 50,000 francs. ''*

As in France, the Belgian method of measuring the royalty-- based on
the total sales price, whether there is an increase in value or not-- represents
a departure from the law’s rationale, which is to allow artists to benefit from

an appreciation in the value of their work.

m Fawcett, supra note 3, at 4.

12 Sherman, Incorporation of the Droit de Suite into United States
Copyright Law, 18 Copyright L. Symp. (ASCAP) 50, 54 (1968). See Table 1 for a
comparison of basis of determination in selected countries.

113

Belgian Law, supra note 17 at art. 2.
114 1d.
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The droit de suite in Belgium is said to be founded on the civil law

concept of "enrichment sans cause," or unjust enrichment. As the artist’s
growing fame and reputation increases the value of the earlier work, the
purchaser benefits; if the purchaser benefits to the exclusion of the artist,
this is seen as unjust enrichment. ''®

Related to the idea of "enrichissement sans cause” is the concept of
"imprevision," or hardship due to changed circumstances. Where continuation of
a contract would result in a hardship to one of the parties, the civil law would

permit a revision of its terms. ''°

Y

These ideas are woven into the rationale for the Belgian droit

suite. Wauvermans, rapporteur of the Belgian law, wrote:

Agreements may be voided on the grounds of
"“imprevision" (hardship due to unforeseeable circum-
stances) and when we turn to the heartbreaking stories
of great artists dying in destitution, they must surely
move us to extend the scope of the principle. From
another angle, it is surely proper to constitute a
permanent association between the artist and the person
who acquires his work, and to reserve to the creator a
share”;n the profits resulting from later apprecia-
tion.

3. Foreign Authors

Under the Belgian Law of 1921, the benefit of the droit de suite

applies to nationals of countries granting equivalent rights to Belgian

nationals. ''® By a 1923 regulation, French artists whose works were sold at

18 Sherman, supra note 112, at 59.

118 1d.

b Pierre Recht, Has the "Droit de Suite® a Place in Copyright?, 3
Unesco Copyright Bulletin 51, 55 (1950) (quoting Wauvermans).

118

Belgian Law, supra note 17, at art. 4.
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auction in Belgium were granted the droit de suite in Belgium, thereby

reciprocating the extension of such rights in France to Belgian artists. ''®

4. Term

Although Belgium is unique in that its droit de suite is recognized

in a separate law, while other countries have incorporated the requirement into
their authors’ rights laws, the duration of the right in Belgium is the same as
for the copyright law or other economic rights of authors. '*°
5. Works

The droit de suite in Belgium is granted to artists in respect of

their works which are sold at public auctions, provided the works, "such as
paintings, sculpture, drawings and engravings, are original and represent
personal creations of their authors.* '?
6. Inalienability

Beneficiaries after death include heirs and successors. '#

Succession to the droit de suite is covered by the ordinary legal rules on

123

succession. On April 25, 1945, deciding whether the principle of

inalienability of the droit de suite also applied to transmission by reason of

death, the Judge de paix of the 2nd Canton of Brussels decided that the droit de

19
at 207.

120

Regulation of September 5, 1923, reprinted in Fawcett, supra note 3,

The Belgian Law, art. 1, par. 2, provides that the right shall exist
"for a period equal to the duration of copyright according to the laws in force."

b Id. at art. 1, par. 1.

122 Art. 1, par. 2 of the Belgian law provides that "[t]he same right
shall belong to the heirs and successors in title of artists as designated by the
Law of March 22, 1886..."

123 Fawcett, supra note 3, at 42.
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suite could be the object of a legacy, and that legatees could be beneficiaries

of the droit de suite. '** On June 26, 1967, the Tribunal de premiere instance

of Ghent, upholding as valid a contractual arrangement that included the droit

de suite, confirmed that “the droit de suite is as a rule inalienable but this

does not apply to transmission at death." '¥®
7. Auction Sales and Dealer Sales

The law’s reference to "public sales" means sales made through an

126

auctioneer. Belgium has preserved the limitation of the droit de suite to

auction sales, while many other countries have extended the law, at least on

paper, to cover some private sales as well. '?’

8. Collection of the Droit de Suite

In Belgium, the seller, and buyer, organizer or director of the
public sale are jointly 1iable for the payment of the royalty. Article 3 of the
Belgian Law provides: "The vendor, purchaser, and the public official conducting
the sale shall be jointly answerable to the artist or his successors in title in

w 128

respect of the levy provided for by this Law. They may free themselves

from that liability by collecting the droit de suite at the time of the

sale.'®

124 Id. at 41, 163 n. 221 (citing 1945 Journal des Tribunaux [J.T.] 367,
Belg.).

128 Fawcett, supra note 3, at 42.
126 1d. at 78.
27 Id. at 82. See Table 1 for a comparison of types of sale covered.

128 See also Royal Decree of September 23, 1921, Regulating the
Application of the Law of June 25, 1921, art. 1 [hereinafter Belgian Decree of
1921], reprinted in Fawcett, supra note 3, at 205.

129 Id. at art. 2.
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The law provides for a registry to be kept at Brussels, in the

Department of Public Instruction. This registry records deposits and payments

130

with regard to the droit de suite. The royalty must be deposited with the

official charged with keeping the official register by at least eight days after
the sale, accompanied by a form declaring the date and place of the sale, the

title of the works sold, name of the author, sales price, royalty collected, and

other information. '

The royalty is paid to the artists or their successors, or to an

association designated as their agent by the agent charged with collection of the

132

droit de suite, upon proof of their identity. Twice a year, the Moniteur

Belge publishes a list of artists who have given power of attorney to an

association, such as SABAM, to collect in their name the droit de suite. '*

The government agent charged with collecting the royalty does not have to verify
that the sum presented to him is in accordance with the rate of levy required by
law; he or she merely pays the sum received to the artist or agent, "and any
dispute should be decided between the parties concerned, amiably [sic] or by

legal proceedings." '3*

Id. at art. 3.
3 Id. at art. 4.
132 Id. at art. 5.
133 I1d. at art. 6.
14 1d. at art. 7.
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D. GERMANY

The Federal Republic of Germany incorporated droit de suite into

136

article 26 of the copyright law in 1965. In Germany the resale proceeds

right is known as Folgerecht, '*° but the term droit de suite is often used. '*¥’

Under German law, the droit de suite is defined as the right of an author of an

artistic work to an interest in the sale price of the original of the work after
a primary sale or other alienation by the artist, limited to the duration of the
copyright protection of the work. '*®

Although Germany was one of the first countries to consider droit de

suite, it did not pass a law until the concept had been thoroughly studied and
debated for more than fifty years.

1. Development of the Law

It is reported that the first legislative proposal for a German droit

139

de suijte was introduced as early as 1910. Two years later, in 1912, a

member of the Bavarian Parliament called for introduction of the droit de suite.

The minister of cultural affairs "pointed out the anticipated difficulties of the

138 German Copyright Act of 1965 [BGBI.I 1273], §26, reprinted in
Friedrich-Karl Beier and Gerhard Schricker, German Industrial Property, Copyright
and Antitrust Laws, 6 IIC Studies in Industrial Property and Copyright Law 121
(1983) [hereinafter German Law].

136 Max Planck Study, supra note 4, at VI-2 and 3.
137 1d. at VI-3. The term droit de suite also refers in German copyright

law to participation of the author of literary or musical works in increases of
value which occur after a grant of the copyright license. Predominantly,
however, the term Folgerecht is reserved for the right of an artist to
participate in the price received on further resale of his or her work. Id.

138 Id. at VI-2.

139 Ferdinand Avenarius, Urheberschutz und Urheberschatz, Flugschriften
des Durerbundes 65, Flugschrift zur Ausdruckskultur 22 (1910), cited in Max
Planck Study, supra note 4, at VI-13 n. 21.
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practical realization and promised to have this considerable idea further

141
3

evaluated." '° The idea was proposed in more detail in 191 calling for

the artist to get between 20 and 25 percent of the difference between the

purchase price and the selling price.

142

Other proposals followed. The idea of a German droit de suite

was strengthened by the introduction of laws in France and Czechoslovakia, and
by attention the idea received internationally at the congresses of the
Association Littéraire et Artistique Internationale and the League of Nations in
143

the mid-1920s, and the Rome Conference of the Berne Convention in 1928.

In 1929, a complete study was made of the introduction of the droit de suite into

German law. '#

In 1932, the Reich Ministry of Justice published, in cooperation with
the Austrian government, an official draft for a reform of the German and

Austrian Copyright Laws, which included a droit de suite. The draft called for

three percent of the sales price to be paid to the author or his heirs where the
sales price was higher than 500,-RM, and the sale took place before expiration

of the copyright. The obligation did not apply, however, if the price received

140 Max Planck Study, supra note 4, at VI-14 (citing Minister for

cultural affairs von Knilling, and Member of parliament Hubsch, Verhandlungen der
Karmer der Abgeordneten des Bayerischen Landtags, 36. Landtagsversammlung, 1.
Session in 1912, stenographische Berichte, vol. 4, p. 291 et seq.).

“1 Max Planck Study, supra note 4, at VI-14 and 15 (citing Otto Opet,
Der Wertzuwachsanspruch des bildenden_ "Kunstlers, Annalen des Deutschen Reichs
368-85 (1913).

142

See Max Planck Study, supra note 4, at VI-15.
143 Id. at VI-16.

144 Id. (citing Justus Koch, Ober die Einfuhriing des “"Droit de suite® in
Deutschland, UFITA II 1929, p. 279-99).
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after subtraction of the droit de suite was not higher than the price paid, i.e.,

if there were no increase in value. '®

The proposal to incorporate the droit de suite into German law was

met with intense criticism. There was heavy opposition from the German art
trade. Commentators Georg Klauer, Hans Otto de Boor, and Willy Hoffman favored

removing the droit de suite from the legislative draft, calling instead for

further observation of how the proceeds right would function in foreign

146

countries. Several well-known artists, including Paul Klee, Emil Nolde,

and Ernst-Ludwig Kirchner, even signed a petition asking the Reich Ministry of

Justice not to include the droit de suite in the law. ¥

On the basis of that development, the Ministry of Justice decided not

to introduce the droit de suite into the draft of 1933. There seemed no way to

implement the droit de suite effectively, or with benefits that would outweigh

the burdens. The reform of German copyright law was abandoned until after World

War II, '8

Following the Brussels Conference for the Revision of the Berne

Convention in 1948, where the droit de suite was introduced into article 14bis

of the Berne Convention, efforts to revise German copyright law resumed.

However, the Federal Ministry of Justice in Germany published a non-official

draft in 1954 expressly rejecting the droit de suite. '°

148 1d. at VI-18 and 19.

146 Id. at VI-19 and 20.

haid Id. at VI-20 (citing Wilhelm F. Arntz, "Gewinnbeteiligung fur
Kunstler" Das Schonste, No. 11, 1960, p. 11; Hans Wicher, Folgerecht und
Versteigerungsrecht, UFITA 31, 1960, p. 207 (219)).

148 I1d. at VI-20 - VI-22.

149 Id. at VI-22.
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Following the 1954 draft, the constituency in favor of droit de suite

began to verbalize its views to the Federal Ministry of Justice. These groups
included the Professional Association of the Artists of Berlin, the Federation
of German State Associations of Artists, the Academy of Sciences and Literature,
and the German Association for Industrial Property and Copyright. In contrast,
the Professional Association of German Auctioneers opposed the idea. '*°

In a meeting held on January 17, 1955, the Federal Ministry and the
professional associations decided that the droit de suite was feasible. A 1959
reform draft again included the proceeds right. "' In 1962, the German

government published an official draft of the Copyright reform bill, incorporat-

ing the droit de suite in article 26.

The legislative history reveals that the reasons for this movement
in Germany on the issue included: the disadvantages under traditional copyright

law for visual artists as compared to literary authors and composers; the fact

that the droit de suite had been introduced in France, Belgium, Italy, and in

art. 14bis of the Berne Convention; and the basic moral justifications for the

182

droit de suite. One German study from this period indicated that works of

art of recognized value generally increase in price proportionally to their age,

i.e., roughly 10 times in 10 years, 20 times in 20 years. '®°

150 Id. at VI-23.

.1 Id. at VI-24 - VI-26. Again, the proposal received negative reaction

from various auctioneers associations.
162 I1d. at VI-26.

183 Id. at VI-5 (citing Comment of the Bund deutscher
Landesberufsverbande bildender Lanstler, Munchen, on arts. 26, 36 of the draft
of a copyright act and an act of related rights (Copyright Act), 1964, encl. 1,
p. 2).
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On September 9, 1965, the new German Copyright Law was proclaimed in

the Federal Gazette. Most of its articles, including art. 26 on droit de suite,

became effective on January 1, 1966. '®*

2. Measuring the Proceeds Right

For the sake of simplicity and privacy, the German draft followed the
French and Belgian lead in disregarding the increase in value, and basing the

droit de suite on the total resale price. ' It was felt that a different

construction would necessarily involve identifying the client, which it was
feared "would lead to a decrease in sales, because the sellers of works of art
u 156

in many cases consider their anonymity of utmost importance.

As the Germans had carefully studied droit de suite for many years,

they were aware of another strong reason to base the right on the resale price:
ease of administration. One study noted:

...one points to the French and Belgian examples. In
France as well as in Belgium the droit de suite is
formulated as a pure participation in the sale price.
There the droit de suite brings considerable results --
1959 in France about 200,000,-German Marks-, and in
Belgium about 20,000,-German Marks-- while in Italy the
droit de suite which there is given in form of a
participation in the increase in value until now has not
brought any income.

Nonetheless, the proposal was heavily debated after its referral to
the Federal Council, and some were particularly critical that the statute had

abandoned the basic concept that an artist should participate in an increase in

154 Id. at VI-34.

166 Id. at VI-27. See Table 1.
156 Id. See also id. at VI-44.
187 I1d. at VI-56 - VI-57.
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value of works. As in France and Belgium, however, this finally was seen as a
necessary compromise.

Originally the German law set the proceeds at one percent, but now
the right is set at a flat rate of five percent of the sale price. There is no
obligation to pay the Folgerecht if the sale price is less than 100 German
marks.'®®

3. Foreign Authors

Under Article 121(5) of the copyright law, the droit de suite is

available to foreign nationals if the state of which they are nationals grants
to German nationals an analogous right, according to a notice made by the Federal
Minister for Justice in the Official Bulletin of Federal laws. '°
4. Term
In Germany, as in France and Belgium, the duration of the right is
the same as for other economic rights an author enjoys: The life of the author,

160

plus fifty years. The claims of the author to the right, however, would

expire after ten years. '®

The reason for this limitation is that German
dealers are required to keep their records and books for ten years.
5. Works
The law applies to resales of originals of artistic work. The

Folgerecht does not apply to architectural works and works of applied art. '®?

German Law, supra note 135, at §26(1).

159 Benvenuto Samson, The New Regulation of the "Droit de Suite® in the

Federal Republic of Germany, 77 Revue Internationale du Droit D’Auteur 38, 56
(1973).

160

Fawcett, supra note 3, at 286. See Table 1.

German Law, supra note 135, at §26(7).
162 1d. at §26(8).



6. Inalienability

The artist may not in advance waive his or her right to the

163

participation. The expectancy may not be the subject of a judicial

execution, and any disposition of the expectancy is without legal effect. '®
7. Auction Sales and Dealer Sales
The German law applies to resales involving art dealers and
auctioneers. Unlike France, which amended its law in 1956 to apply to dealers
but never developed implementing rules to do so, the German law applied to

galleries from the start. Article 26 states that the droit de suite will be

collected if an art dealer participated in the transaction "as purchaser, vendor,

or agent." '®®
Its practical application, however, was proven impossible due to the
refusal of art dealers-- and auctioneers-- to supply any information concerning
the sale of works, proceeds from the sale, or the identify of the seller. The
law contained no provision concerning the obligation to provide information.'®®
Amendments to the law, effective Jan. 1, 1973, provided the artist

with the right to obtain information from a dealer or auctioneer through whom a

specific work of art had been sold. '®’

163 Id. at §26(2).
164 Id

166 Id. at §26.

See generally Wilhelm Nordemann, Ten Years of "Droit de Suite" in
Federal Germany, 91 Revue Internationale Du Droit d’Auteur 76 (1977).

1e7 The amendments to the law were partly a result of the Judgment of
June 7, 1971, Federal Supreme Court, Germany, holding that auctioneers or dealers
who were bound by an obligation of professional confidentiality could refuse to
reveal the name, capacity, or address of the seller, but only if they paid the
droit de suite themselves. See Fawcett, supra note 3, at 130.
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As late as 1977, however, four years after the amended provisions

went into effect on January 1, 1973, the droit de suite in Germany still had not

been put into practical effect, and dealers still had not paid a resale royalty

under the law. '°®

Art dealers associations announced, in fact, that their
dealer-members would boycott artists who joined Bild-Kunst (the German art

collecting society) or who raised a claim under the droit de suite.

Finally, in the early 1980s, German artists began receiving payments
from art dealers and auctioneers. This was achieved not only through the
development of Bild-Kunst, but also through agreements struck between Bild-Kunst
and organizations representing German art dealers and auctioneers.

8. Collection of the Droit de Suite: The Artists’ Societies

Collection of the Folgerecht in Germany is handled by Bild-Kunst, an
artists’ rights licensing and collection organization similar to and associated
with SPADEM, the French artists’ rights society. '®® Bild-Kunst was founded
in 1978, in response to pressure from the Bundesverband Bildender Kunstler
(Federal Association of Visual Artists) and the Deutscher Kunstlerbund (German

Artists Association). '’°

The purpose of Bild-Kunst is to assert copyright-
based exploitation rights on behalf of artists, which means collecting the money
and passing it on to the artists. Bild-Kunst originally was founded to assert
the subsequent exploitation resale royalty rights, and now handles reproduction

rights and broadcasting or re-broadcasting rights, as well. "'  The

168

Nordemann, supra note 166, at 86.

169

Merryman, supra note 84, at 214.

170 German Commission for UNESCO, "Survey on the Economic Situation and

Social Status of the Artist in Germany" 1 (1992).
m I1d. at 2.
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organization consists of artists, designers, and photographers who bring their
rights into Bild-Kunst.

The German law requires certain claims to be asserted through a
collecting society such as Bild-Kunst. Through a collecting society, the author
may request information from a dealer or auctioneer as to what originals of the
author’s works have been resold during the last calendar year, and also request
information on the seller’s name and address and the sale price, so long as this
information is strictly necessary for the author’s claim to be made. The dealer
or auctioneer may refuse to reveal the seller’s name and address if the seller
pays the participation due to the author. If there is reasonable doubt that the
information provided by the dealer or auctioneer is accurate or complete, the
collecting society may demand access to account books or other documents. '’?

Notwithstanding the threat of dealers and auctioneers to boycott
artists who joined Bild-Kunst, by 1977, Bild-Kunst had nearly 1,000 members.'’?

In spite of its growing membership, Bild-Kunst had a hard time get-
ting started with enforcement because it had not collected enough receipts to
initiate legal action.

In the 1ate-1970s, however, Bild-Kunst began to receive revenue from

other sources that could be used for enforcing the droit de suite in test cases.

The organization also grew stronger after 1975, with the influx of French artists

who could claim the droit de suite in Germany through Bild-Kunst, following the

reciprocity agreement between France and Germany. '’*

172

German Law, supra note 135, at §§26(3)-(6).

173 Nordemann, supra note 166, at 86.
174 Id. at 88.
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In the mid-1970s Bild-Kunst began to arrange with art dealers for the

payment of a Tump sum to cover claims under the droit de suite rather than indi-

vidual distribution based on individual sales. '’®

On September 29, 1980, an agreement was reached between Bild-Kunst

and the art trade organizations, including the German Art Dealers Association

76

(which includes auctioneers). ' The agreement covers both droit de suite and

the art trade’s contributions to Social Security. '77 A 1980 statute,
effective on January 1, 1983, extended the German Social Security system to
artists, who previously had been ineligible to collect from it. 178

Under the 1980 agreement, dealers and auctioneers pay one percent of
sales of twentieth century art to Bild-Kunst, and Bild-Kunst distributes the
monies to artists for proceeds rights. Fifty percent of the money so collected
is paid, as the art trade’s contribution, into a special social security fund for

artists, the Artists’ Social Security Fund in the Federal Republic of Germany.

Fifty percent is distributed to artists able to claim the droit de suite. '”®

In 1989, Bild-Kunst collected approximately DM 2.9m for resale proceeds rights.
In Germany today, the five percent resale royalty under the law has

to a large extent been replaced by this operating agreement between the

176 1d.
176

Fawcett, supra note 3, at 133 (citing CISAC Document CIAGP/80/882
(1980)).

R I1d. at 132.
178 1d.
179

German Commission for UNESCO, supra note 170, at 2.
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professional association of German art dealers and Bild-Kunst mandating a one
percent override charged on all sales of contemporary art in Germany. '®°
Bild-Kunst uses this one percent partly to pay royalties and partly
to fund an artists’ welfare or social security fund. Bild-Kunst Managing
Director, Gerhard Pfenning, confirms this. Mentioning that the contractual
arrangement reached a decade ago is the arrangement most art dealers choose,
Pfenning also writes that the German law’s provision granting artists access to
information is an instrument whose "existence" is "necessary,"” but which hasn’t

actually been used since most information now is given voluntarily. "Even in our

contract with galleries that organizes a special way of collecting droit de suite

payments," writes Pfenning, "all the necessary information is given by the tax

accountants of the galleries and double-checking has not been necessary." '®'

Bild-Kunst estimates that in Germany 50 percent of resales qualifying
for the Folgerecht are auction sales and 50 percent are dealer sales (40 percent
gallery sales and ten percent "art agent" sales). '®?

Bild-Kunst retains ten percent of collected resale royalties to cover
administrative costs, and another ten percent either for a social fund or to
support young creative artists. It distributes sixty-six percent of Folgerecht
income to German artists, and another one-third to foreigners, mainly French

artists. Of the money distributed to German artists about 30 percent goes to

180 Fawcett, supra note 3, at 132. Fawcett reports that over 300
galleries and auctioneers choose the contractual solution. Id.

181 Letter from Gerhard Pfenning, Managing Director, Bild-Kunst, to Ralph
Oman, Register of Copyrights (Aug. 27, 1992) (emphasis added).

182 _I_d.
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artists’ estates, 20 percent to living artists of "great reputation," and the

remainder to other artists. '®3

E. URUGUAY, CZECHOSLOVAKIA AND ITALY
Uruguay and Czechoslovakia are unique in that their statutes apply
to all categories of intellectual works, without distinction. Uruguay applies

the droit de suite to "any alienation" of literary or artistic property. '**

186

Czechoslovakia’s law applies to any "transfer of a work." In most

countries, droit de suite applies only to a specific category of works, such as

' pfenning adds:

The remaining money is distributed among a great number of
living artists who face the situation of the art market, i.e. a con-
temporary artist normally has a limited period of high creativity;
the production of this period is sold at high prices. After this
period which might last five to ten years the art market loses in-
terest in his new productions and starts resaling [sic] his creative
period works. Through droit de suite a 1arge number of this kind of
artists benefit from resales of their works out of earlier periods
which allows them to maintain a certain standard of living...

184 Uruguay’s law provides:

Article 9. In any alienation, there shall be understood to be
reserved, for the benefit of the author making the alienation, the
right to participate in any increase in the value of the work
reflected in the profits obtained by the subsequent acquirers of the
work. Any agreement to the contrary shall be null and void. The
percentage of participation in each case shall be twenty-five per-
cent. In the case of collaboration of a plurality of authors, the
said percentage shall, in the absence of agreement to the contrary,
be divided in equal parts between the persons concerned.

Upon the death of the author, his heirs or legatees shall re-
%gindthe.same right until such time as the work passes into the pub-

ic domain.

Uruguay Law Number 9739 Concerning Literary and Artistic Copyright of December
15-17, 1937, amended February 15-25, 1938, reprinted in Fawcett, supra note 3,
at 256 (citing CLTW, Supplement 1984-86.

186

As amended by the Law of December 22, 1953, the Czechoslovakian Law
of November 24, 1926, cited in Fawcett, supra note 3, at 215-16.
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u 186

"works of art," "figurative arts,” or "visual arts. Manuscripts of liter-

ary and musical works are sometimes included in other countries; architectural
works and works of applied art are almost always excluded. '%’

Czechoslovakia’s law is also unique in that it applies where the
buyer who transfers the work realizes a "socially unjustified profit" in selling
the work. As amended December 22, 1953, the law allowed the artist to "exact an
equitable indemnity from the buyer if...the latter realizes an excessive profit
in selling the work." A 1965 amendment allows the author to "claim a fair share
from any transferee if the latter obtains a socially unjustified profit from" a

'®8  The 1926 law gave the "author of a work

transfer of ownership of the work.
of figurative art, with the exception of an architectural work...a right to a

portion of any disproportionally large net profit obtained by the owner..." The

tribunal judging by that standard could take "the financial situations of the two

parties: it may award to the petitioner up to twenty percent of the profit ob-

tained...." This right of action was available for three years counting from the

day on which the claimant first knew of the sale giving rise to his right. '®°

186 World Intellectual Property Organization and United Nations Educa-
tional, Scientific and Cultural Organization, "Study on Guiding Principles Con-
cerning the Operation of ‘Droit de Suite’® at 5 (1985) [hereinafter WIPO-UNESCO
Study].

187 Id

188 Czechoslovakian Copyright Law Concerning Literary, Scientific and

Artistic Work, Number 35, of March 25, 1965 (emphasis added), reprinted in
Fawcett, supra note 3, at 216.

189 Law of November 24, 1926 (emphasis added), reprinted in Fawcett,
supra note 3, at 215.

47



The Uruguayan formula of applying the right to any work, according

d 1] 190

to some, is "excessively broad. Further, applying a rate of 25 percent

* 1% and "exorbitant."'®?

to the increase in value has been called "excessive

Czechoslovakia and Italy attempt to give the artist a percentage of
the difference between the seller’s purchase price and the resale price. Some
commentators observe that such a yardstick perfectly harmonizes the rationale of

193

the law with its practical implementation. Commentators suggest that the

difficulty in administering and enforcing the droit de suite in such a way "may

help explain its disuse" in countries such as Italy. '

They report that sys-
tems such as Czechoslovakia’s were "doomed to failure because the practical im-

plementation required tracking the works of art in the hands of all successive

190

Fawcett, supra note 3, at 53, 166 n. 273 (citing J. Antuna, La loi
uruguayenne de protect1on des dro1ts d’ auteur, 9 I1 Diritto de Autore 570 576
(1938)).

9,

Id. at 112 ("[I]t is indeed excessive to deduct one quarter of the
profit made by the seller. The droit de suite must not have the effect of dis-
couraging potential investors; the first to suffer from this would be those the
law has sought to protect.”).

192 See id. (quoting Dr. José Antuna).

193 Id. at 5; Merryman, supra note 84, at 216.

194

See DeSanctis, supra note 23.

See also New York Hearing at 19 (statement of Jean-Marc Gutton)
(calculation of droit de suite should be on total resale price, not capital
gains); Id. at 101-02 (statement of Ted Feder of Artists®’ Rights Society) (not
necessary to base royalty on percentage of profits from current sale as compared
to price received from previous one, since "It is often very difficult, if not
impossible, to trace the sale records of works of art" and the "experience of
Italy, Portugal, Uruguay, Czechoslovakia, and California, of computing the
royalty on the increase in value over the preceding sale, has not been
successful®); Id. at 137 (statement of Daniel Mayer of Volunteer Lawyers for the
Arts) (royalty should be assessed on "total gross price of each sale regardless
of whether the work has increased in value since its last sale").
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purchasers so as to permit comparison of the present sales price with the previ-

ous sales price." '%

F. SUMMARY OF DROIT DE SUITE IN OTHER COUNTRIES

Although a number of countries claim to have droit de suite,

196

examination of their legal systems reveals that for many the principle is

never carried out. Such countries include, but are not limited to, Italy,
Czechoslovakia, Uruguay, and Yugoslavia. '¥’

The majority of countries have simply not adopted the right, but
several, including the United Kingdom, and Switzerland, have recently considered
or reconsidered droit de suite. Other countries, including Australia and the
United States, continue to study and debate the right. Still other countries,
such as Spain, '®® have either enacted new laws or are revising existing ones.

On November 11, 1987, Spain passed a law recognizing a resale royalty
right. The Spanish law applied a 2 percent royalty on works of art that resold
for a minimum of approximately $2,000. As first enacted the right was not
descendible. Also at first the Spanish collecting society, Entidad de Gestion

de Artistas Plasticos (VISUAL) only collected the royalty from auction

houses . '®?

198 Fawcett, supra note 3, at 5.

198 See generally WIPO-UNESCO Study, supra note 186; Legal Protection for
the Artist (M. Nimmer ed. 1971); Fawcett, supra note 3; Australian Copyright
Council, supra note 21; Merryman, supra note 84.

97 See Table 1.

198 See Comment 6 (Javie Gutierrez Vicer, Executive Director Visual
Entidad de Gestion de artistas Plasticas [hereinafter VISUAL]), App. Part I.

199 Gutierrez Comment 6 at 25-6 (statement of Javier Vicer, Executive
Director of Entidad [hereinafter VISUAL]), App. Part I.
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The Spanish law was recently revised and since July 7, 1992, VISUAL
collects 3 percent for a minimum of $3,000. The right has been extended to
inheritors and the term is life of the author plus 60 years.

The Spanish law stipulates that the resale royalty is to be collected
in both galleries and auction houses, and VISUAL is now negotiating an agreement
with the 5 Galleries Association in Spain to collect an agreed upon amount each
year. It is expected that this agreement will be signed in 1993, 2%

Mr. Vicer reports that VISUAL collected $50,666 in U.S. dollars in

1991 and expects to collect four times that much this year. *

G. EFFORTS TO IMPLEMENT THE DROIT DE SUITE INTERNATIONALLY

The rules governing the droit de suite vary from nation to nation.

Hopes for an international standardization of the droit de suite led to efforts

to incorporate the right into an international convention, such as the Berne or

Universal Copyright Conventions. 2%

There is still the belief that,
"[L]eaving aside the differences, certain factors common to all the national
legislations concerned can be singled out which, by revealing the same trend, can

serve as a basis for the internationalization of ‘droit de suite’ and for drawing

national laws on the subject closer to one another.” *°* The right did not

200 Letter from Javier Guttierrez Vicer, Managing Director VISUAL to

Marilyn J. Kretsinger, Assistant General Counsel, U.S. Copyright O0ffice
(November 17, 1992).

201 1d.

202 Fawcett, supra note 3, at 50.

203 WIPO-UNESCO Study, supra note 186, at 3.
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achieve recognition in the UCC, 24 however, and there are only statements of
principle in the Berne Convention. Part of the difficulty of incorporating the
right into Berne lay in establishing a principle for treatment of foreign authors

when the character of the droit de suite varies so widely from country to

country.

1. Berne Convention

In 1928, at the Rome Conference on revision of the Berne Convention,

the French, Belgian, and Italian delegations proposed that the droit de suite be

205

incorporated into the Convention. Subsequently, at the Brussels

Conference, the Belgian administration proposed including the droit de suite in

Berne and promoting it to the rank of rights accorded by the Convention. *°

Under the Belgian proposal, all member countries would undertake to

recognize the droit de suite in their statutes in their own manner, and the right

would be extended to foreign authors on the basis of national treatment. 2%

National treatment was not unanimously favored, however, due to the 1imited num-

ber of countries that had incorporated the droit de suite into their own stat-

208

utes. Under an Austrian proposal, the droit de suite would have been

recognized on the basis of reciprocity.

204 The Universal Copyright Convention, to which the United States be-
longs effective September 16, 1955, contains no resale royalty provision. Under
the UCC, therefore, regulation of the right is left up to each signatory nation’s
legislation.

206 Recommendation No. 3 of the Rome International Conference for revi-

sion of the Berne Convention, cited in Fawcett, supra note 3, at 93 n. 518.

208 Fawcett, supra note 3, at 94 (citing La Protection Internationale des
droits voisins du droit d’auteur (pt.3), 53 Droit d’Auteur 133, 136-38 (1940)).

207

Fawcett, supra note 3, at 94.
208 —I—g.
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Given these differences, a committee of experts meeting in Samaden

proposed in 1939 to incorporate the droit de suite into a related convention,

rather than Berne itself. The related convention would abide by the principle
of assimilation; member countries in which a sale took place would accord the

droit de suite to nationals of other member countries, while in the country of

origin of the author, only the national law could apply. The Samaden draft,

which contained only a simple recognition of the principle of droit de suite, was

abandoned when war broke out. 2%

The 1948 Brussels Conference provided explicit recognition of droit

de suite in the Berne countries for the first time in Article 14bis. 2'°

Article 14bis allows for reservations in national laws and subjects the droit de

uit

(7
®

to the principle of reciprocity: Berne members may introduce the droit d

(%]
=

ite into their own laws, and if they do so, a foreign artist can benefit from

it if his national laws grant such protection, but only "to the extent permitted
by the country where [the] protection is claimed." One commentator has noted
that states vary in determination of the scope of the reciprocity requirement;

some feel that mere recognition of the principle of Article 14bis, paragraph 2

209 1d. at 95.
20 The Stockhom conference later modified the numbering of the Berne
Convention without modifying the text, and article 14bis became article 1l4ter.
Article l4ter provides:

(1) The author, or after his death the persons or institutions
authorized by national legislation, shall, with respect to original works
of art and original manuscripts of writers and composers, enjoy the
inalienable right to an interest in any sale of the work subsequent to the
first transfer by the author of the work.

(2) The protection provided by the preceding paragraph may be
claimed in a country of the Union only if legislation in the country to
which the author belongs so permits, and to the extent permitted by the
country where this protection is claimed.

(3) The procedure for collection and the amounts shall be matters
for determination by national legislation.

Art. l4ter, para. 2, reprinted in Fawcett, supra note 3, at 200.
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211

is sufficient. Others require a tangible expression of reciprocity. For

example, on December 19, 1962, the Committee on the Droit de Suite for Foreigners

in France decided that a state "even if its legislation is adequate in theory,

cannot be considered as protecting the droit de suite if the legal arrangements

1 212

it has established have not been properly applied."
Berne leaves to the national legislatures the task of providing for
administrative procedures and percentages to be collected. *'
Even with its limited statements of principle, the Berne Convention

is the only international instrument governing implementation of the droit de

suite in relations between signatory nations. %'

If each nation can impose special rules for extending the droit d

suite to foreigners, such rules cannot be applied in relations between
signatories to the Brussels (or later) text of Berne, once reciprocity is
established. 2'® Such national rules can apply only between nations not party
to any international convention or which have signed only the UCC, or pre-

216

Brussels revision. Without specific rules for the droit de suite, the

m Fawcett, supra note 3, at 73. See also WIPO-UNESCO Study, supra note
186, at 57.

212 Fawcett, supra note 3, at 99. See also id. at 98-99 (discussing
whether art. 14 creates special rule which denies droit de suite to artists who
are granted other prerogatives of authors’ rights under the Convention and
whether art. 14 constitutes obligation to grant national treatment if effective
protection is granted in country of origin).

23 1d. at 95.

24 1d. at 102.

215 1d.

216 1d. at 103. See WIPO-UNESCO Study, supra note 186, at 57 ("For
countries bound by an instrument predating the Brussels Act, such as the Rome Act
of 1928, the principle of the assimilation of members of the Union to nationals

(continued...)
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operation of the right will be governed by the rules set out in each nation’s law

217

regarding treatment of foreign authors. France, Belgium, and Germany have

adopted specific texts on application of the droit de suite to foreigners. 2'®

There has been further discussion of the extent of droit de suite and

some discussions about extending the right. In 1983, the United Nations
Educational, Scientific and Cultural Organization (UNESCO) and the World
Intellectual Property Organization (WIPO), which administer the UCC and Berne
Conventions, respectively, conducted a joint survey of countries with an art
resale royalty right. In 1985, WIPO and UNESCO conducted a second study, "Draft

Guiding Principles on the Operation of Droit de Suite." 1In 1986, at a Paris

meeting of a Committee of Governmental Experts on Works of Visual Art convened
by UNESCO and WIPO, several delegates favored introducing the right as one of the
basic rights of artists. However, the prevailing consensus was that there needed
to be further study of the problems of implementation and the question of the
219

effect on the art market.

2. Model Law of Tunis

In 1976, a Committee of Governmental Experts charged with developing
a model Taw on copyright for the use of developing countries drafted the Model

Law of Tunis. The law was adopted on March 2, 1976.

218(...continued)

could not apply to ‘droit de suite,’ since that right was not an author’s right
under the terms of the Rome Act. It was only with the Brussels Act that it came
to be recognized as an ingredient of copyright.®).

217

Fawcett, supra note 3, at 103.

218 Id. See supra notes 42-44 and accompanying text (discussing French
law); notes 118-19 and accompanying text (discussing Belgian law); note 159 and
accompanying text (discussing German law).

209 Australian Copyright Council, supra note 21, at 5.
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Article 4bis of the Tunis Law provides that authors of graphic and

plastic works (and manuscripts) %%°

have an inalienable right, notwithstanding
any transfer of the original work, to share in the proceeds of every sale of the
work or manuscript made at public auction or through a dealer. ' The model
law does not apply to architectural works or works of applied art. 2?2

Although a number of the developing countries have adopted droit de

suite and have passed regulations based to some extent on the Tunis Model Law, **
it is questionable whether any of these laws have been enforced.

3. European Community Council Directive

The European Community has taken several steps toward harmonization
of the varied resale royalty laws among its Member States. These efforts, which
began in the early-1970s, have culminated in a proposed EC Council Directive

supporting the droit de suite. **

220 Some argue that because the Tunis Model Law mentions manuscripts

*only incidentally, being added to graphic and three-dimensional works, it is to
be inferred that, in the minds of those who drafted the text, manuscripts do not
come into the category of graphic and three-dimensional works." WIPO-UNESCO
study, supra note 186, at 23. The WIPO-UNESCO Draft Guidelines do not support
extension of the droit de suite to manuscripts, as being "no more than material
support for the work," having a "sentimental”® or historical value, but having "no
more intrinsic literary or musical value than a copy of the published work or of
the printed score.® 1d. at 23-24.

221 Model Law of Tunis, supra note 15.

222 —I—-d—.
223 WIPO-UNESCO Study, supra note 186, at 72.

24 See EEC Treaty, Arts. 100 and 189(3) (concerning Council Directives).
For a good discussion of copyright law in the European Community, see Theodore
M. Shapiro, Droit de Suite: An Author’s Right in the Copyright Law of the
European Community, 4 Ent. L. Rev. 118 (1992).

55




In 1972, the Intergovernmental Conference on cultural policies
in Europe met in Helsinki, and the delegates of some 30 European countries

recommended to Member States that they accord to artists the droit de suite on

public sales. #*°

On May 13, 1974, the European Parliament passed a resolution
requesting the Commission to propose measures to harmonize the domestic law
concerning the protection of cultured objects, as well as copyright and
"neighboring or related" rights. %%°

In 1975, the Council of Europe sponsored a seminar for the
encouragement of artistic creations. The rapporteur found that the diversity of

the existing droit de suite systems results in distortions that undermine the

competitive forces of the free market in Europe, and urged harmonizations of the

resale right. #*’

In 1977 and 1982, the Commission tabled draft proposals on
EEC action in the "cultural sector" which recommended general application of the

droit de suite. It was felt that the inequity between artists in various EC

countries with and without the resale right distorts competition within the
meaning of Article 101 of the EC Treaty, and is inadmissible for the functioning
of a common market. #*®

The Commission held a hearing on droit de suite on November 21, 1991,

in Brussels. A majority of those present saw harmonization of the droit de suite

225 Wladimir Duchemin, Resale Right Situation, Particularly in Europe,

192 Interauteurs 94, (1981).

226 10 0J No. C62 of May 30, 1974. See also 5 Bull. of Eur. Comm. point
2406 (1974).

227 Duchemin, supra note 222, at 94.

28 See Bull. of Eur. Com. (June Supplement) (1977); Bull. of Eur. Comm.
(June Supplement) (1982). See also Adolf Dietz, The Harmonization of Copyright
in the European Community, 16 11C 379 (1985); Gerhard Schricker, Harmonization
of Copyright in the European Economic Community, 20 IIC 466 (1989).
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at a Community level as a necessary step. A minority, which emphasized the
right’s optional character in the Berne Convention, took the view that if certain

Member States had introduced the droit de suite and now felt that it caused

distortion of competition, it was up to those Member States to end the

distortion. %*°

In a proposed EC Commission Council Directive, the EC advocates

inclusion of certain elements of a droit de suite system as "the minimum needed

to assure the reconciliation of the statutes of member states regarding the droit

de suite." #*° In its proposal, the EC opts for a royalty of five percent of

the sales price, that would "not be payable if the seller is able to prove that
he acquired the work at a price higher than, or equal to, the sales price.* **
The right would apply to auction sales, sales through dealers, and sales between
private parties, and would continue for fifty years after the author’s
death.?®® This EC proposed directive contains a significant provision to
ensure that the art market would not shift to other countries as a result of the

application of droit de suite within the Community. Where original art is

exported to a third country, the directive "would require payment of the droit

229 Facsimile from Directorate General for Internal Market and Industrial
Affairs to the Delegation of the Commission of the European Communities,
Washington D.C. (unpublished) (Sep. 7, 1992).

z0 Commission of the European Communities, Proposed Council Directive,
reprinted in Fawcett, supra note 3, at 259.

231 I_do
232 !-g.
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de suite on the same terms as in the interior of the Community, the amount being
calculated on the basis of the value declared for customs." 2%3

A majority of those present at the 1991 Commission hearing on droit

=y

suite expressed hope that the Community would work toward greater

international harmonization of the resale right, particularly in the United

States and Japan. ***

H. RECENT INTERNATIONAL INTEREST IN ARTISTS RIGHTS

A great deal of interest has arisen during the last few years in
improving the economic and social rights of artists. Participating in this
international colloquy on artists’ rights have been individuals, countries, and
many international organizations. Several important studies have emerged, **°
and a number of international conferences have been held, including one in Madrid
and one in Helsinki during 1992.

The Madrid Conference reported on rights of artists and the

circulation of art. 2%

The more recent conference in Helsinki surveyed the
economic and social status of artists in European Countries. In attendance at
the Helsinki Conference were representatives from 30 countries and 12

international organizations, including the Council of Europe, the European

233 Id. at 260. See also generally E.C. Copyright Harmonization:
Discussion of Authors’ Resale Rights, 11 Int’1 Rev. Indus. Prop. & Copyright L.
706 (1980), cited in Fawcett, supra note 3, at 115.

234 Proposed Council Directive, supra note 224.

236 See, e.g., German Commission for UNESCO, "Survey on the Economic
Situation and Social Status of the Artist in Germany" (1992); Resale Royalty--A

New Right for Artists 69 Australian Copyright Council 4 (1989).

Fourth Symposium on Legal Aspects of International Trade in Art,
Institute of International Business Law and Practice, International Chamber of
Commerce (forthcoming from ICC Publishing, 1993). For a brief discussion of the
U.S. Report, see infra Ch. III, text accompanying note 33.
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Community, UNESCO, the International Secretariat for Arts, and International PEN.
Representatives from a number of artists groups from within Finland were also
present. %7

The Helsinki Conference participants discussed the economic and
social conditions of artists in their respective countries. They noted ways in
which the government currently was helping or intending to help artists. These
participants noted that when compared with members of the general population with
relative education and job tenure, artists do not enjoy the same economic rights

unless they work in heavily subsidized areas.

Droit de suite was not part of each presentation at the Helsinki

Conference. A number of representatives did propose a change in copyright law
to allow artists to participate in a resale royalty. Others reported on what is
being done in other areas to support artists economically and to encourage their
creativity. These efforts include social security programs, tax relief,
government purchase of art, and substantial government grants.

Most of the countries represented at the Helsinki Conference do not

observe the droit de suite at present. There was, however, almost universal

agreement that the resale royalty would be a welcome amendment to their Tlaws.

If the European Community establishes droit de suite as a harmonization issue for

its membership, many countries are likely to include a resale royalty in their
systems.

A review of these international studies and conference materials
clearly reveals that there is international concern about the relative economic

well-being of artists world-wide. The perception, if not the reality, is that

27 This Study cannot summarize the general conclusions of the Helsinki
Conference. The final report is unavailable until 1993.
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artists suffer economically when compared with the rest of the work force.
Reports on several international conferences, including the Helsinki and Madrid
Conferences, have explored artists’ rights and made suggestions for improving the
economic status of artists. A number of countries also have examined generally
artists’ rights and specifically the question of whether or not the droit de
suite should be adopted. The European Community also is considering whether it

should harmonize the droit de suite in its member states.

It is evident in the spirit of these discussions that the
participants believe that artists are a valuable national resource and should be
encouraged by their governments. A picture also emerges that, in terms of
government policy, many of these countries already do more to encourage the
social and economic well-being of artists than the United States currently is

doing.
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II. THE U.S. EXPERIENCE WITH ARTISTS’ RESALE ROYALTIES

A. OVERVIEW OF THE U.S. EXPERIENCE WITH DROIT DE SUITE

Since the concept of droit de suite was first introduced in Paris in

the 1920°’s, there have been efforts to incorporate this European concept into

1

state or federal law in the United States. To date, only California’s efforts

have resulted in law. 2

The proposal’s controversial nature is due not only to
opposition from dealers, museums, and others, including some artists, but also
to the difficulties inherent in structuring a workable, effective, and cost-
effective resale royalty scheme. The European models have had varying degrees
of success. Many fear resale royalty laws would be counter-productive to

artists’ interests and to the well-being of the United States art market as a

whole.

1. Individual Efforts

The first efforts in this country were from individual artists,
writers, or lawyers who pressed for a resale royalty right through art unions,
art journals, or private contracts for sales of art works.

Grant Wood generally is credited as the first major American artist

to suggest that artists should profit from the increased value of their works. 3

! See generally, Monroe E. Price, Government Policy and Economic
Security for Artists: The Case of the Droit de Suite, 77 Yale L. J. 1333 (1968);
Gordon P. Katz, Copyright Preemption Under the Copyright Act of 1976: The Case
of Droit de Suite, 47 Geo. Wash. L. Rev. 200 (1978); Roy Bongartz, Writers,
Composers, and Actors Collect Royalties -- Why Not Artists?, N.Y. Times, Feb.
2, 1975, §2, at 25, col. 2; Carl R. Baldwin, Art & Money: The Artist’s Royalty
Problem, 21 Art in America 20 (March-April, 1974).

2 CAL. CIV. CODE §986 (West Supp. 1992).

3 Katz, supra note 1, at 203-04; Baldwin, supra note 1, at 20-23.
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In 1940, after his work "Daughters of Revolution" quadrupled in value within a
short period, Wood announced that his "Parson Weems’ Fable" would be sold by his

dealer with the stipulation that resales would bring him fifty percent of the

appreciated value. *

These efforts, and the European example, attracted attention from

academicians in the 1960°’s. In a 1962 article, international law scholar Rita E.

6

Hauser suggested including a droit de suite in U.S. copyright law. Attorney

Diane B. Schulder made a similar proposal in a 1966 article. ®

In the 1970’s, the idea of resale royalties for visual artists in the
United States started gaining real ground. The Art Workers Coalition adopted a
position that included calling for a percentage of resale to revert to the artist

or his or her heirs. ’

2. The Projansky Agreement

In 1971, attorney Robert Projansky and art dealer Seth Siegelaub

developed and published a sample contract, "The Artist’s Reserved Rights Transfer

4 Katz, supra note 1, at 204; Baldwin, supra note 1, at 20-23. See
also Sylvia Hochfe]d Artists’ Rights: Pros and Cons 23 ARTnews 20 (May 1975).

s Rita E. Hauser, The French Droit de Suite: The Problem of Protection

for the Underprivileged Artist Under the Copyright Law, 11 ASCAP Copy. L. Symp.
1 (1962).

e Diane B. Schulder, Art Proceeds Act: A Study of the Droit de Suite
and a Proposed Enactment for the United States, 61 Nw. U.L. Rev. 19 (1966). In

Schulder’s Art Proceeds Act, the resale royalty is levied upon auction or dealer
sales. It is applicable only to an original work of art defined as "unique,"
such as painting, sculpture, drawing or illustrated manuscript. Id. at 44.

7

See Studio International 71-72 (Nov.-Dec. 1976) (stating position
adopted by Art Worker’s Coalition as summarized by Lucey Lippard). See also
Baldwin, supra note 1, at 20-23.
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and Sale Agreement enabling artists to collect proceeds from resales.” ® This
contract, to be signed by artist and dealer, or artist and first purchaser,
specified that the artist would receive 15 percent of the appreciated value each
time a work was resold, donated, exchanged or otherwise transferred. ®  The
Projansky form contract was promoted and distributed in the 1970°’s by artists’
rights activists.

Today, the Projansky Agreement is not widely used. '° Opinions
differ as to whether such private contracts can legally bind subsequent owners

m

of art works. Professor of Law John Merryman and Art Historian Albert Elsen

12

argue that they cannot. "The artist can, by contract," they write, "bind

only the person with whom he directly deals."

8 Reprinted in A Guide to the California Resale Royalties Act 23 (M.
Price & H. Sandison eds. 1976) [hereinafter Projansky contract]. Projansky and
Siegelaub claimed to have consulted more than 500 artists, dealers, lawyers, and
others before drafting this contract. Solomon and Gill, Federal and State Resale
Royalty Legislation: "What Hath Art Wrought?", 26 UCLA L. Rev. 322, 327 n. 27
(1978).

]

Projansky contract, supra note 8, at art. 4.
10 See John H. Merryman and Albert Elsen, Law Ethics and Visual Arts 230
(1987); New York Hearing Artists on the Resale Royalties at 74, 80. (Part III of
App.) (statement of art dealer John Weber) (stating that "In the early 1970°s it
was somewhat a fashion... to use this contract, and many artists [were]," but
that "As time goes on...it became difficult for some artists just physically to
keep track of where their works were. And...the gallery or the artist has to
take care that the auction house understands that there is a contract, and so
forth. That became somewhat awkward for some people.") Only two of Weber’s 38
artists use a resale royalty contract. Id. at 74.

"

At the New York Hearings, Register of Copyrights Ralph Oman asked New
York art dealer John Weber, who sometimes uses the Projansky contract, whether
the contract "lasts just for the second sale. It wouldn’t bind a third party for
a subsequent sale?" Mr. Weber answered, "No, it’s binding ad infinitum. We have
had third generation, and in some cases, fourth generation payments." New York
Hearing at 81 (statements of Ralph Oman and John Weber). App. Part III.

12 Merryman, supra note 10, at 230. See also Solomon and Gill, supra
note 8, at 330 (enforcement of contract depends on goodwill of buyer).
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Under the Projansky contract, the buyer agreed not to alienate the

work without first obtaining the transferee’s agreement to be bound by the terms

13

of the original contract. In return for rights received under the contract,

the artist agreed to maintain a record of each transfer. '

3. The Rauschenberg-Scull Exchange

Although interest in droit de suite was aroused among intellectuals

in the early ’70°s, it took a well-publicized incident to kick individual efforts
into legislative action in the United States, first on a state and later at the
federal level.

It is the colorful Rauschenberg-Scull exchange which is credited as
focusing attention in this country on the artist’s often disadvantageous position

in the art market. '®

A collection of works owned by Robert and Ethel Scull
was sold at a contemporary art auction in New York city in 1973. One 1958
painting by Robert Rauschenberg entitled "Thaw," which the Sculls had purchased
years earlier for under $1000, sold for $85,000. After the auction, Rauschenberg
reportedly said to Scull, "I’ve been working my ass off just for you to make that

profit..," '® and then told the Wall Street Journal, "From now on, I want a

royalty on the resales and I am going to get it." ' The auction was the

3 Projansky contract, supra note 8, at art. 5. The agreement was

binding on the parties and their successors in interest for the lives of the
artist and his or her spouse plus twenty-one years. Id. at art. 16.

4 Id. at art. 6.
15 But see Solomon and Gill, supra note 8, at 356 n. 222 (writing that

"Some commentators have incorrectly attributed the droit de suite movement in the
United States to this incident...").

16

Merryman, supra note 10, at 217.

1 Solomon and Gill, supra note 8, at 356 n. 222.
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18

subject of a widely distributed documentary, and Rauschenberg’s subsequent

efforts to secure a resale royalty received a great deal of media attention. '°

B. THE CALIFORNIA LAW

Reacting in part to the highly publicized sale of the Rauschenberg
painting, a California State Assemblyman, Alan Sieroty, drafted a bill that
included a resale proceeds right. Passage of the bill was as emotionally charged
as the sale of "Thaw." ?° Some assert that Sieroty pushed it through the
legislature without gathering much acceptance in the art or legal communities.

Dealers, collectors and museums claimed not to have been consulted or informed

18 "America’s Pop Collector: Robert Scull -- Contemporary Art at

Auction," excerpted in The MacNeil/Lehrer Report, Artist’s Royalties, Library
#334 Show # 2089 (Air date Jan. 6, 1977), cited in Solomon and Gill, supra note
8, at 356 n. 222.

18 Id. See Scull’s Art Brings Record $2 Million, N.Y. Times, Oct. 19,
1973, at 57, col. 1; "Artists Decide They Should Share Profits on Resale of
Paintings," Wall St. J., Feb. 11, 1974, at 1., col. 4. See also Kirschenbaum, The
Scull Auction and the Scull Film, 39 Art Journal 50 (Fall 1979).

20

See Merryman, supra note 10, at 232 (California law opposed by
"outraged" museums, collectors, and dealers and vehemently defended by artists
and artist-support organizations such as Bay Area Lawyers for the Arts, Artists’
Equity, and Artists for Economic Action) (citing Hochfeld, Legislating Royalties
for Artists, ARTnews, Dec. 10, 1976, at 52; Bates, Royalties for Artists:
California Becomes the Testing Ground, N.Y. Times Arts and Leisure Section, Aug.
14, 1977, at 1; and Gay Weaver, Controversy Stirred up over Artists’ Resale
Payments, Palo Alto Times, Nov. 11, 12, and 13, 1976, at 14, 15, and 16,
respectively).
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about the bill. ?' Others respond that the bill was publicized and hundreds
of artists were involved. ??
The Governor of California signed the Artists’ Resale Royalties Act

23

into lTaw in September 1976. The Act, effective January 1, 1977, became the

first American statute to incorporate droit de suite.

1. Analysis of the Law
The California law mandates a five percent royalty of the resale
price to be paid to the artist when a work is resold in California, or resold
anywhere by a California resident. ** The Act is applicable only if at the time

of resale the artist is either a citizen of the United States or a resident of

z See, e.4., Merryman, supra note 10, at 231 (stating that bill was

enacted "without consulting the art community beyond artists and enthusiasts who
helped draft the bill and supported it") (citing Francione, The California Art
Preservation Act and Federal Preemption by the 1976 Copyright Act, 31 Copyright
L. Symp. (ASCAP) 105 (1984)); Letter from California legislative counsel George
H. Murphy to Assemblyman Alan Sieroty (Aug. 30, 1976) (opining that law as
drafted would be constitutional only as applied to sales occurring in
California); Hochfeld, supra note 20, at 52-54 (reporting that California
Department of Finance recommended to governor that bill be vetoed as too
expensive to administer and that some California dealers claimed to have learned
of the bill in September 1976 after its signature by the Governor).

22

See Solomon and Gill, supra note 8, at 334 n. 82 ("With a total of
seven amendments by both houses of the California legislature, at least three
press releases sent out by Assemblyman Sieroty, sponsor of the legislation, the
consequent monitoring of the bill by the press, and the prior knowledge and
involvement of hundreds of artists, it is mystifying that the bill ‘sneaked by’
the art establishment in California").

z CAL. CIV. CODE §986 (West Supp. 1992).

2 The subsection provides in part:

§ 986. Work of fine art; sale...

(a) Whenever a work of fine art is sold and the seller resides
in California or the sale takes place in California, the seller or
the seller’s agent shall pay to the artist of such work of fine art
or to such artist’s agent 5 percent of the amount of such sale.

CAL. CIV. CODE §986(a) (West Supp. 1992).
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the State of California for a minimum of two years. ** The right to the five

percent resale royalty is waivable only by written contract for an amount in

26

excess of five percent. Artists can therefore contract for a higher

27 An artist may assign

percentage of the resale price, but not a lower one.
the right to collect the royalty payment to another individual or entity, but the
assignment will not have the effect of creating a waiver. ?® 1In 1982, in
anticipation of establishment of an artists’ collecting society, such as those
that exist in Europe, the California legislature amended the Resale Royalty Act,
modifying the prohibition of a waiver of the right. A transfer for the purpose

of facilitating collection through such a society now lawfully could be done. %

% Id. at §986(c)(1l) (as amended effective July 1, 1983).
28 Section 986(a), as amended effective July 1, 1983, provides in part:

"The right of the artist to receive an amount equal
to 5 percent of the amount of such sale may be waived
only by a contract in writing providing for an amount in
excess of 5 percent of the amount of such sale."

z Legislators feared that waivers would otherwise be required as a
matter of course.

28 Nimmer suggests this means the seller obligated to pay the royalty
may not also be assignee of the artists’ royalty right. "Does it also prohibit
the buyer from being such an assignee?" asks Nimmer. "If the waiver limitation
is to be meaningful, it is submitted that an assignment of the artist’s royalty
rights to either the buyer or the seller, or to any entity which either controls,
should be held invalid." 2 M. Nimmer, Nimmer on Copyright 8-379 (1991).

29 San Francisco Hearing at 8-9 (statement of Professor Thomas Goetzl).
App, Part I1. Professor Goetzl endorses a private system of collection with
ASCAP-1ike societies "to take a transfer of the rights from the artist for the
purpose of collecting royalties." 1Id. at 8. [The official transcript of the San
Francisco Hearing on Artists’ Resale Royalties is reprinted in Part II of the
Appendix to this Report. A1l future references to that Hearing will be App. Part
I11.]
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The California law applies only to resales of "fine art" *°
occurring during the lifetime of the artist or until 20 years after his or her
death, *' where the gross sales price equals or exceeds $1000, and equals or

32

exceeds the prior purchase price paid by the seller. A resale by an art

dealer to a purchaser within ten years of the initial sale of the work by the

artist to an art dealer will not be subject to the royalty requirement, provided

all intervening resales are between art dealers. *

The seller must locate and pay the royalty to the artist. ** If

the seller is unable to locate the artist within 90 days, the royalty must be

6

transferred to the California Arts Council, * where it is held in the artist’s

name for seven years. >°

Failure to comply subjects the seller to an action for damages
"within three years after the date of sale or one year after the discovery of the

sale, whichever is longer.* *’

30 Fine art is defined in the Act as "original painting, sculpture, or

drawing or an original work of art in glass." Id. at §986(c)(2).

3 Id. at §986 (a)(7) and (b)(3).

32

=

at §986 (b)(2) and (4).
at §986 (b)(6).

33

=

34

Id. at §986 (a)(1).
3 Id. at §986 (a)(2).
38 Id. at §986 (a)(4) and (5).
37 Id. at §986 (a)(3). This aspect represents a major difference

between the French and the California droit de suite laws: in France, the Union
of Artistic Property (SPADEM), a private organization whose members are the
majority of French artists, collects payments due artists through use of public
auction registers and catalogs, while in California, the burden is on the
individual artist to bring suit. See Solomon and Gill, supra note 8, at 326, 335.

(continued...)
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2. Impact of the California Law

a. The BALA Study. During the summer of 1986, the California Bay
Area Lawyers for the Arts conducted a study of the impact on the California art

market of California Civil Code Section 986. 3*°

Surveying visual artists,
galleries and auction houses with written questionnaires, BALA sought to find
out: whether artists have received royalties under the act; the level of
voluntary cooperation on the part of dealers; the effect on the relationship
between artists and dealers; whether dealers feel the act has had an impact on
the California art market; and whether artists perceive a need for third party

39

enforcement. A total of 81 questionnaires were sent to San Francisco Bay

Area galleries and auction houses (referred to as "dealers"), and 208 to visual
artists. ¥
Out of the 36 individual artists responding, 30 thought the resale

royalty was "basically a good idea." Of the 15 dealers responding, 11 agreed.

37(...continued)

Nimmer writes that "the annotated California Code reveals only a
trickle of cases under this section." 2 M. Nimmer, Nimmer on Copyright 8-376 n.
9. See Solomon and Gill supra note 8, at 335-36 (suggesting individual artists
are reluctant to sue dealer, supportive collector, friend or relative for fear
of jeopardizing a continuing relationship).

38 Alma Robinson, BALA Surveys Artists and Galleries on Resale

Royalties, 4 BALA-GRAM 1 (Nov.-Dec. 1986), reprinted in Visual Artists Rights Act
of 1987: Hearings on S.1619 Before the Subcomm. on Patents, Copyrights and
Trademarks of the Senate Comm. on the Judiciary, 100th Cong., 1lst Sess. 119
(1987). BALA is now California Lawyers for the Arts.

39 1d.

a0 Id. at 2. Less than 20 percent of those surveyed responded to the
questionnaires. This included only 36 visual artists. Of the 21 who answered a
question about what percentage of their income is derived from art sales, four
said they derive 95 to 100 percent of their income from art, one indicated
between 50 to 100 percent, six indicated 25 to 60 percent, and 10 indicated 10
percent or less. Id.
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There was general agreement, however, that qualifying resales are rare. Only
three of the artists responding had received royalties under the Act. Four art
galleries reported handling 22 resale royalties since 1977. *

One of the 15 responding art dealers thought the law should be
repealed outright, while two thought it should be made applicable nationally.
None said it had a significant effect on their sales, but two felt it had a
significant effect on the California art market. *?

One dealer raised privacy issues associated with the required record-

43

keeping, while another thought there should be a "central" registration

44

system. Artists mentioned problems with enforcement and obtaining

information about sales and buyers as their main concerns, and five feared that

S Four artists had

enforcing their rights would be harmful to their careers.
dealt with galleries or individual owners who were reluctant to comply with the
Act, and 11 reported galleries had refused to give them information about the
sale of their work, "including buyer’s names, addresses and resale prices."

Twenty-two artists said they would allow a private agency to enforce their

46

rights.

41 1d.

42 1d.

43 Id. (stating that "a lot of patrons don’t want their names given out
for security reasons, etc. Most people don’t want their names spread
around...").

a4 1d.

45 1d.

a8 Id Only 13, however, would use such an agency if it took a

"substantial percentage" of the royalties as a fee. Id.
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The BALA study also mentioned the role of the State Arts Council in
receiving funds from sellers unable to locate artists. The study stated that,
in its most recent report, $13,435 had been deposited in a trust account on
behalf of 14 artists. ¥

At January 1992 hearings on Artists’ Resale Royalties in San
Francisco, at Teast two artists testified to positive experiences and significant
financial gain from the California statute. Richard Mayer, sculptor and Vice
President of National Artists Equity Association, reported receiving resale

48

royalties of $25,520 in the 1last eight years. He reported that his

experience was not unique. Ruth Asawa, a sculptor whose work has been
commissioned for public places, testified to having received $5,000 when
Ghiradelli Square, including her fountain structure, was sold, and $7,000 when
49

the San Francisco Hyatt, including her fountain, was sold.

b. Criticism of the California Law. The California 1aw has been

the subject of substantial criticism. The law is criticized as being underused

and underenforced, and therefore ineffective. °°

47 1d.

a8 San Francisco Hearing at 44 (statement of Richard Mayer), App.
Part II.

49 Id. at 53-54 (statement of Ruth Asawa).

so One commentator summed it up as follows:

Despite the (1982) amendments, the Act is perhaps the State’s
most neglected and underused law. Many of those who could benefit
are ignorant of the Act; others who are aware of the Act feel
impotent to enforce it. Those whom the Act seeks to regulate do not
comply with its provisions. The monitoring necessary for individual
enforcement is an impossible bureaucratic nightmare attempted by no
one. Apparent lack of effective means to collectively enforce the
Act has made it virtually irrelevant. As a result, visual artists
continue to be exploited and remain uncompensated for their residual

interests in resold artwork.
(continued...)
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One commentator notes several difficulties associated with private
enforcement by individual artists. First is the inability of artists adequately
to track resales where there is no affirmative, enforced obligation to report or
notify. Second is the expense of pursuit, including sometimes litigation.
Third, is the fear of being blackballed. ®

Many of these problems might be solved by establishment of an
artists’ collecting society, such as SPADEM in France. "There is little hard
statistical data on the effectiveness of this legislation. . .What has not yet
happened, however, because the application of the law is still limited only to
California, is the creation of an ASCAP-1ike enforcement organization," testified
Professor Thomas Goetzl, who supports establishment of such an entity. °2

Others have argued that the resale royalty creates a disincentive for
investment in contemporary art, and benefits older, established artists. °°
These commentators say the statute reduces the original bid prices for art works
because buyers adjust to the resale royalty, and artists are forced to accept a

lower current price in exchange for a promise of a portion of the future resale

®9(...continued)

MclInerney, California Resale Royalties Act, Private Sector Enforcement, 19 Univ.
of San. Fran. L. Rev. 1, 3 (1984).

51
Part II.

62

San Francisco Hearing at 15-16 (statement of Jack Davis, Esq.), App.

1d. at 4 (statement of Thomas Goetzl).
83 See Ben W. Bolch, William Damon, and C. Elton Hinshaw, An Economic
Analysis of the California Art Royalty Statute, 10 Conn. L. Rev. 689, 696, 699
(1978) (writing that only "established artists are likely to benefit from the
statute... Thus, if the statute benefits anyone, it benefits the select few who
need protection the least...The net result will be to penalize the unknown,
struggling artist").
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price. ® They argue that there is a windfall gain to artists whose works were
sold at full market value before the market anticipated the resale royalty. *°
These commentators see the law as "a misguided attempt at paternalism.” °°

Many fault the law for giving the artist a percentage of the gross

67

resale price rather than a percentage of any profit on the resale; and for

treating the difference between the purchase price and the resale price as

"profit" with no recognition of commissions, expenses, or inflation. ®°
Commentators have identified various Toopholes in the California law.

At one time, for example, the law did not apply to resales after the artist’s

death. One commentator suggested art owners could dispose of art through long

term leases with purchase options exercised after the artist’s death. °° The

84 I1d. at 696, 699; Stephen S. Ashley, A Critical Comment on
California’s Droit de Suite, Civil Code Section 986, 29 Hastings L. J. 249, 252
(1977). Both Ashley and Bolch/Damon argue that this forces artists to be
"investors" in their own work. Ashley at 252-53; Bolch/Damon, supra note 53, at
695-96.

66
at 251.

Bolch and Damon, supra note 53, at 696, 699; Ashley, supra note 54,

Bolch and Damon, supra note 53, at 699.

57 Merryman, supra note 10, at 233. But see supra, Ch. I, notes 39-41
and accompanying text (discussing method of measuring proceeds right in France

by resale price as matter of expediency).

58 Merryman, supra note 10, at 233. See also San Francisco Hearing at
26 (statement of Jack Davis) ("Once you begin to try and calculate what a profit
is, you very quickly and not inappropriately get into questions of whether one
includes indirect as well as direct costs," such as rent, 1lights and
transportation). App. Part II.

59 Ashley, supra note 54, at 257. By a 1982 amendment, however, the
royalty requirement now applies until the 20th anniversary of the artist’s death.
CAL. CIV. CODE §986(a)(7)(West Supp.).
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California law is also criticized for its purported application to sales outside

of California. °°

Parts of the critique apply to droit de suite legislation in general. ©

Because California is the sole jurisdiction in the United States with such
legislation, however, the law is particularly criticized as placing the
California art marketplace "at a competitive disadvantage in relation to the
markets in other states," and potentially disrupting relationships among artists

62

and dealers, As Representative Waxman observed, "Part of the failing of the

California law is that it’s only in California.* ®
Critics assert that it is easy to escape the California law by
setting up sham sells to a corporation outside California and then consummating

64

the actual sale outside California. Critics also charge that California’s

g0 See supra note 21 and accompanying text (discussing opinion of

California legislative counsel George Murphy that law is unconstitutional as
applied to sales outside state) and infra note 93 and accompanying text (noting
Morseburg court’s discussion of potential problems raised by multiple application
of resale royalty laws by states).

& See Ashley, supra note 54, at 256 ("California’s droit de suite
legislation is subject to the criticism that can be leveled against all
legislation of this kind").

62 Id. at 256. Ashley writes, "The legislature, by 1imiting section 986

to sales that take place in California or that are made by a California resident,
has effectively mandated a choice of law provision that will have uniquely
undesirable consequences." Id. at 259. But see San Francisco Hearing at 22
(statement of BALA’s Alma Robinson) (no evidence that law has driven art market
out of state).

83 L.A. Times, Sept. 8, 1977, §4, at 1, col. 2, cited in Solomon and
Gill, supra note 8, at 323 n. 5.

64 Ashley, supra note 54, at 258. See also Solomon and Gill, supra note
8, at 352 ("The California experience demonstrates that a state statute which
only regulates sales within that state and sales by residents of that state is
easily circumvented").
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66 86

art market has suffered. This conclusion has been questioned by others.

Droit de suite legislation has been introduced in Connecticut,

Florida, IT1inois, Iowa, Maine, Michigan, Nebraska, New York, Ohio, Rhode Island,

68  Comments on the

and Texas. ®” To date, none has become state Tlaw.
proposed New York legislation may indicate some of the problems other states

fear:

8 See Merryman, supra note 10, at 233 (reporting that Sotheby, Inc.,

in Los Angeles, then the largest art auctioneer in the state, "immediately"
suspended contemporary art sales partially in response to the new law).
Sotheby’s General Counsel Marjorie Stone confirms that the new l1aw was "a factor"
in the decision of the company, which maintains the policy in its large Los
Angeles office of not dealing in contemporary art sales. Telephone interview
with Marjorie Stone, General Counsel, Sotheby, Inc. and Sotheby Holdings, Inc.
(July 14, 1992).

66 See Visual Artists Rights Act of 1987: Hearings on S.1619 Before the
Subcomm. on Patents, Copyrights and Trademarks of the Senate Comm. on the
Judiciary, 100th Cong., 1lst Sess. 109-10 (1987) (statement of Henry Hopkins,
Director, Frederick R. Weisman Foundation of Art) ("My own personal opinion on
that is that Sotheby’s was not doing enough business in California to justify
their being there, and they used that as a convenient excuse to leave").

7 See, e.g., L.A. Times, Sept. 8, 1977, §4, at 13, col. 1, cited in
Solomon and Gill, supra note 8, at 323 n. 4. Clack, Artist’s Rights, The
Cultural Post, March-April, 1977, at 10; Ohio House Bill 808, 112th General
Assembly, Regular Sess., Sec. 3379.11(A), OHIO REV. CODE (1977). The Ohio bill,
for example, introduced on July 6, 1977, provided that whenever a work of fine
art is sold and the seller is an Ohio resident or the sale takes place in Ohio,
the seller or his agent would be responsible for payment of five percent of the
sales price to the artist. Id. The royalty would be due only if the resale were
at a profit and the gross sales price were greater than five hundred dollars. 1d.

68 Like California, New York and Massachusetts have moral rights
legislation that gives the artist the right to claim or, under some
circumstances, disclaim authorship, and to prevent others from defacing the work
or altering it so as to damage the artist’s reputation. California Art
Preservation Act, CAL. CIV. CODE §987 (West. Supp. 1992); New York Artists’
Authorship Rights Act, N.Y. ARTS AND CULTURAL AFFAIRS LAW §§11.01, 14.03;
Massachusetts Art Preservation Act, MASS. G.L. art. 231 §85S. Also, many states
have laws relating to art consignment sales. These generally concern delivery
of works of fine art for exhibition or sale, and state conditions and principles
relating to the dealer’s responsibility as artist’s agent or trustee. See, e.q.,
ARK. STAT. ANN. §4-73-207 (1992); ARIZ. REV. STAT. §44-1773 (1991).
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This bill is disapproved because...it has
been presented without any investigation as to
its potentially radical impact on the art market
in the State of New York and the economic
interests of the artists, dealers and collectors
who may be affected by it. In addition, the bill
as drafted presents a number of serious legal
questions about its validity. ®

Because of the possible inability to enforce the law out-of-state,
the potential problem of multiple applications of laws by different states, and
the ultimate issue of federal preemption, some commentators argue that any
solution to the resale proceeds dilemma must be within the framework of federal

70

copyright law.

69 1977 Bulletin Comm. on State Legis. No. 6, at 711 (Ass’n of Bar of

the City of N.Y.), cited in Solomon and Gill, supra note 8, at 2.

70 See, e.g., 2 M. Nimmer, Nimmer on Copyright 8-383 (1991) ("Whether
such a right should be enacted in the United States is something upon which
reasonable persons may differ. It is submitted, however, that any such right,
if enacted at all, must be on the federal level. A Balkanization of copyright
protection that would follow from the preemption approach adopted by the court
in Morseburg could ultimately unravel the unitary copyright system so carefully
evolved over the years"); Weaver, Artists Resale Royalties Legislation: Ohio
House Bill 808 and a Proposed Alternative, 9 Univ. of Toledo L. Rev. 366, 374

(1978); Damich, The New York Artists’ Authorship Rights Act: A Comparative
Critique, 84 Colum. L. Rev. 1733, 1756 (1984).
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3. The Question of Federal Preemption

State resale royalty laws such as California’s raise questions of
federal preemption. The federal preemption doctrine concerns the relationship
between the sovereign United States and the states as members of the Union. Its
basis is in the federal system of government and in the supremacy clause of the
U.S. Constitution, which provides:

This Constitution, and the Laws of the
United States which shall be made in
Pursuance thereof...shall be the supreme
Law of the Land; and the Judges in every
State shall be bound thereby; any Thing in
the Constitution or Laws of any State to
the Contrary notwithstanding.

Under preemption analysis, courts consider whether a federal
legislative scheme necessarily preempts a state scheme or whether the two
statutory schemes can operate concurrently. Applying preemption analysis, courts
will ask whether the state law "stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress." ’?

The question of federal preemption and the California law is not a

settled one. The law rode out a constitutional challenge in Morseburg v. Balyon, ”°

which held that California’s law was not preempted under the 1909 Copyright Act.
Cases and commentary since then, however, have suggested a different result under
the 1976 Act.

In the intellectual property area, the Court’s approach to preemption
has varied. Section 301 of the 1976 Copyright Act was enacted in part to clarify

the law.

n U.S. Const. art VI, cl. 2.
2 Hines v. Davidowitz, 312 U.S. 52, 67 (1941).

73 621 F.2d 972 (9th Cir. 1980), cert. denied, 449 U.S. 983 (1980).
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A line of cases in the late 1950°s and early ‘60’s took a firm stand

74

in favor of federal power in the intellectual property area. In the early

1970°’s, however, two Supreme Court cases seemed to shift some power back to the

75 76

states: Goldstein v. California; and Kewanee 0il Co. v. Bicron Corp.

In Goldstein, the Court held that the 1909 Act did not preempt a California
statute making it a criminal offense to "pirate" recordings. The Court limited
Sears-Compco to the patent field, and said that the Constitutional Clause
granting Congress power to issue copyrights does not vest such powers exclusively

in the Federal Government nor "expressly provide that such power shall not be

exercised by the States." 7’

In 1976, the situation was clarified by section 301 of the 1976
Copyright Act, which provides:

On or after January 1, 1978, all legal
or equitable rights that are equivalent to
any of the exclusive rights within the
general scope of copyright as specified by
section 106 in works of authorship that are
fixed in a tangible medium of expression
and come within the subject matter of
copyright as specified by sections 102 and

74

See Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225 (1964) (holding
that state unfair competition 1aw cannot enjoin copying of product whose patents
are invalid for want of invention, because such use of state law conflicts with
exclusive power of federal government to grant patents only to true inventions
and only for limited time); Compco Corp. v. Day-Brite Lighting, 376 U.S. 234
(1964) (holding that injunction against copying unpatentable design is in
conflict with federal patent laws); Capitol Records, Inc. v. Mercury Records
Corp., 221 F.2d 657, 667 (2d Cir. 1955) (holding that states cannot override
constitutional purpose of granting only for ‘limited Times® the untrammelled
exploitation of author’s ‘Writings’).

78 412 U.S. 546 (1973), reh. denied, 414 U.S. 883 (1973).

78 416 U.S. 470 (1974). See Note, The Preemption Doctrine: Shifting
Perspectives on Federalism and the Burger Court, 75 Colum. L. Rev. 623 (1975),
cited in Morseburg, 621 F.2d at 976.

7 412 U.S. at 553.
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103, whether created before or after that
date and whether published or unpublished,
are governed exclusively by this title.
Thereafter, no person is entitled to any
such right or equivalent right in any such
work under the common law or statutes of
any State. ’

Section 301(b) delineates the non-preemptive categories, including:
(1) noncopyrightable works, including works of authorship not fixed in any
tangible medium of expression; and (2) activities violating legal or equitable

rights that are not equivalent to any of the exclusive rights within the general

scope of copyright as specified by section 106. ’°

According to Professor Nimmer, the 1976 Copyright Act creates a
federal preemption of state law when (1) the state law creates rights
"equivalent" to rights granted in the Copyright Act, and (2) such rights under
state law apply to "works of authorship" within the subject matter of the
Copyright Act. ® Applying this test, Nimmer finds California’s resale royalty

8  First, works of fine art clearly are "works of

law to be preempted.
authorship.* %% Second, the California Act inhibits the distribution right
under sec. 106 as modified by section 109(a). Sec. 109(a) codifies the first
sale doctrine which allows copyright owner to control physical disposition of a
lawfully made copy (including an original) only until the first authorized sale. 83

"[1]t may be said, "writes Nimmer," that the federal policy contained in the

78 17 U.S.C. §301(a).
8 17 U.S.C. §301(b) (emphasis added).

80 2 M. Nimmer, Nimmer on Copyright 8-380 (1991).
8 Id. at 8-381.
82 Id. at 8-380.
83 Id. at 8-381.
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‘first sale’ doctrine, which permits uninhibited resale of a work of art
following its initial sale, may not be countered by a contrary state law, even
though the state 1law’s inhibition is by way of royalty rather than
u84

prohibition.

a. Morseburg v. Balyon. In Morseburg v. Balyon, an art dealer

claimed that the California Act violated the Contracts Clause and was preempted
by the 1909 Copyright Act, in effect when the art sales in question took place
in 1977. ® The U.S. District Court for the Central District of California
rejected these contentions, and the Ninth Circuit affirmed. ¢

The art dealer asserted that the 1909 Copyright Act preempted the
California Act in two ways. First, he claimed the law impaired the artist’s

87

ability under section 1 of the 1909 Act to vend a work of fine art. Second,

84 1d. at 8-381. Accord, W. Patry, Latman’s The Copyright Law 89 n. 47
(1986) (arguing that California law is preempted: "Since the first sale of a
lawful copy is considered to exhaust the copyright owner’s §106(3) distribution
right with respect to that copy[...], the droit de suite in effect grants an
additional distribution-type right to the author"). See also Katz, supra note 1.
See also Robert H. Jacobs, Inc. v. Westoaks Realtors, Inc., infra notes 98-111
and accompanying text (implying in dictum that California law may be preempted
under 1976 Act); Merryman, supra note 10, at 233 (writing that preemption under
1976 Act would have been one of "the most promising grounds for attack" in
Morseburg). But see 2 M. Nimmer, Nimmer on Copyright 8-383 n. 52 (1991) (writing
that "given the lack of enforcement under this section, no litigant appears even
on the horizon with an incentive to mount a preemption argument under the 1976
Act").

86

The 1976 Copyright Act became effective January 1, 1978, after the
sale of the two paintings. The court addressed its holding to the 1909 Act only,
and did not consider the extent to which the 1976 Act (particularly section 301)
might have preempted the California law. 621 F.2d 972, 975 (1980). The district
court had noted in dictum, however, that "it appears that the Resale Royalties
Act is not preempted by the Revision Act of 1976." Morseburg v. Balyon, 201
U.S.P.Q. (BNA) 518 (C.D. Cal. Mar. 23, 1978)(LEXIS, Genfed library, Dist. file).

86 621 F.2d at 975.

87 1d.
Section 1 of the 1909 Copyright Act provides in relevant part:
(continued...)
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he contended that the law conflicted with section 27 of the 1909 Copyright Act
in that it "restricts the transfer" of a work of fine art when in the hands of
one who purchased or obtained it lawfully from the artist. °®

The court held the 1909 Act did not preempt California’s law. °°

Citing Goldstein v. California, ®° the Ninth Circuit said the United States

Supreme Court had previously held that Congress had evidenced no intent under the
1909 Act to bar the states from exercising their power with respect to authors’

rights, and as a consequence, the area was not fully occupied by the federal

91

government. In addition, the Ninth Circuit noted, the California law does

not prevent the author from "vending" his work; instead, the law affords "an
additional right similar to the additional protection afforded by California’s
anti-pirating statute upheld in Goldstein":
[This would be] sophistry were it true that the
right "to vend" provided by section 1 of the 1909 Act
meant a right to transfer the works at all times and at

all places free and clear of all claims of others. It
is manifest that such is not its meaning. It merely

®7(...continued)

Any person entitled thereto, upon complying with
the provisions of this title, shall have the exclusive
right: (1) To print, reprint, publish, copy and vend the
copyrighted work.

88 621 F.2d at 975.
Section 27 of the 1909 Act provides in relevant part:
[N]Jothing in this title shall be deemed to forbid,
prevent, or restrict the transfer of any copy of a
copyrighted work the possession of which has been
lawfully obtained.

89 621 F.2d at 977.

g0 412 U.S. 546 (1973), reh. denied 414 U.S. 883 (1973). See supra
notes 75-77 (discussing Goldstein).

# 621 F.2d at 978. “"The crucial inquiry is not whether state law
reaches matters also subject to federal regulation, but whether the two laws
function harmoniously rather than discordantly." 1d.
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means that the artist has "the exclusive right to
transfer that title for a consideration to others.” See
Bauer v. O0’Donnell, 229 U.S. 1, 11 (1912). The
California Act does not impair this right; it merely
creates a right in personam against a seller of a "work
of fine art." %

The court saw how "resale royalty acts under certain circumstances

could make transfer of the work of fine art a practical impossibility" if more

93

than one state imposed a resale royalty law upon a single sale. However,

the court restricted its holding to its facts, saying, "Without regard to how the

92 621 F.2d at 977. But see W. Patry, Latman’s The Copyright Law 89
(1986) (arguing that "the statute adjudicated in Goldstein, however, concerned
subject matter not protected (at that time) by the Copyright Act
[phonorecordings], whereas the California droit de suite concerns both subject
matter admittedly protected by copyright and an equivalent right concerning the
disposition of that subject matter, a combination that mandates preemption.").
Accord 2 M. Nimmer, Nimmer on Copyright 8-382 (1991) ("The [Morseburg] court thus
equated for preemption purposes a state law (such as that in Goldstein) which
extended protection to a category of work unprotected under the Copyright Act,
and a state Taw which (contrary to the teachings of Sears and Compco, and
contrary to the House Committee’s definition of "equivalent" rights) enlarges
rights with respect to a category of work which does fall within the subject
matter covered by the Copyright Act. If the logic of this decision is followed
it would mean that legislatures could as a matter of state law tinker with the
Copyright Act in a variety of damaging ways.")

93 621 F.2d at 978 (emphasis added).

The court noted:

The California Act imposes its obligation when "a work of fine
art is sold and the seller resides in California or the sale takes
place in California." Cal. Civil Code §986(a). A similar statute
enacted by another state could lead to a particular sale being
construed as having been made in each state. Similar multiple
application could occur if the statute of a state other than
California imposed its obligation to protect resident artists whose
works were sold within that state. A seller, who was a resident of
California and who sold the work within the second state, would be
confronted with the application of statutes of two states. Even if
the second state adopted a statute identical to that of California,
a sale by a California resident in the second state would result in
multiple application.

Id. at 978 n. 3.
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preemption argument should fare under those circumstances, we are not confronted

with them here." **

The Morseburg court also found that the California law did not
violate the Contracts Clause or the due process provisions of the U.S.
Constitution. Not all impairments of contracts are improper, and the California
law was not "severe, permanent, irrevocable and retroactive and [serving] no
broad, generalized economic or social purpose" so as to violate the Contracts

95

Clause. The law was an economic regulation with a rational basis, and

therefore did not violate due process. °°

b. Other Cases. Since Morseburg, courts &nd commentary have
chipped away at the foundation under the California law. *’
The California Court of Appeals has also suggested that the Taw may

be preempted by the 1976 Copyright Act. In Robert H. Jacobs, Inc. v. Westoaks

Realtors, Inc., °® the court denied recovery under the resale royalty law for

an architect’s plans, since the plans were not "fine art.” ®*® The court cited

Nimmer for the argument that the resale royalty was preempted by the 1976

100

Copyright Act, and quoted favorably from an article criticizing the droit

94 d. at 978.

9% Id. at 979. "The obligation of the appellant created by the
California Act serves a public purpose and is not severe." 1Id.

98 1d. at 979-80.

7 See notes 80-84 and 92 and accompanying text (discussing views of

Nimmer and Patry).

%8 159 Cal. App. 3d 637 (1984).
99 I1d. at 644.
100 1d.
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' The court also refused to

de suite for its romantic view of the artist.
extend the scope of the droit de suite. Although the law requires a royalty on
resales of "...an original painting, sculpture, or drawing, or an original work
of art in glass," the court said, "In the absence of legislative expression to
include architectural plans prepared in a commercial setting, we cannot find
n 102

recovery for Jacobs here.

Finally, a Pennsylvania case, Associated Film Distributed Corp. v.

%3 peinforced the impression that any state codification of droit

Thornburgh,
de suite would be preempted by the federal copyright scheme. In Thornburgh, the
U.S. District Court for the Eastern District of Pennsylvania held that a state
law regulating motion picture licensing was preempted under the 1976 Act, '
and implied that Morseburg might have been decided differently under the 1976
Act, as well.

The Thornburgh court observed that Morseburq "rejected the argument

that a state transfer tax on royalties should be preempted under the former

Copyright Act," '®® but had said that "when the ‘’area of occupation’® is

peculiarly federal, or nationwide in its concern, the Supreme Court has

o Id. (quoting Price, Government Policy and Economic Security for
Artists: The Case of the Droit de Suite, 77 Yale L. J. 1333, 1335 (1968)).
102 Id.

103 520 F. Supp. 971 (E.D. Pa. 1981).
104 Where most state laws simply prevented film licensing without advance
screening, the Pennsylvania statute also prohibited guarantees of minimum film
rental when a license agreement provided for payment to the distributor based on
a percentage of attendance or box office receipts, and prohibited advances of
film rentals by exhibitors to distributors. Id. at 973, 975-76.

108 520 F. Supp. at 992 n. 36 (emphasis added).
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n 108

emphasized the national interest and has found preemption. The Thornburgh

court said:

[The] history, purposes and provisions of the 1976
Copyright Act demonstrate that, in this area, Congress has
‘unmistakably ordained’ that federal enactments are to govern.
[Citations omitted.] To make these intentions enforceable,
Congress enacted an explicit statutory preemption section in
the 1976 Copyright Act, Section 301 (a), 17 U.S.C.
§301(a)."”’

Thornburgh held that, in its broad regulation of the copyright licensing process
under which motion pictures are made available to theatre audiences, the
Pennsylvania Act indisputably affects rights granted under the federal Copyright
Act. '° While the Pennsylvania law did not prohibit grant of a copyright
under federal law or establish a competing copyright system or equivalent right
under state law, "which would obviously be preempted under Section 301," '%°
it did substantially restrict the conditions under which a copyright holder may

distribute and 1license its work. ''°

106 1d.
107 Id. at 992.
108 Id. at 979. Therefore the law had to serve a "compelling" or

"significant" purpose. Id. Assuming argquendo "that the purpose of correcting
abuses due to ‘economic disparity’ were sufficiently compelling to justify...
some limitation on a right granted by Federal copyright legislation,” the
Pennsylvania law was overbroad in that it absolutely eliminated certain
provisions from license agreements, "regardless of the existence of any abuses
or the existence of economic disparity between the parties or whether the
practices were coerced or mutually sought." Id. at 979 (emphasis added).

109 I1d. at 993-94.

1o Id. at 994. Its regulation of conditions under which rental, lease
and lending could take place interfered with the federally created rights granted
by section 106 and with the copyright holder’s "control over the sale or the
commercial use..." of its work. Id. (citing Goldstein v. California, 412 U.S.
546 (1973), reh. denied 414 U.S. 883 (1973)). But see Warner Bros., Inc. v.
Wilkinson, 533 F.Supp. 105 (1981). 1In that case, a motion picture production
company brought suit seeking determination that a provision of the Utah Motion

(continued...)
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The Thornburgh court’s analysis together with the view of copyright

experts firmly suggest that any state droit de suite provision would be preempted

under the current Copyright Law. Given the potential problems of preemption,
enforcement, and multiple application, any resale royalty law in the United

States that is enacted should be at the federal level. '’
C. FEDERAL PROPOSALS

Although the first droit de suite legislation in the United States
sprang from a state legislature, there have been serious attempts to establish

federal legislation. Some of these proposals would make the droit de suite a

part of United States copyright law.

Since the mid-70’s, several bills have been introduced in Congress
regarding resale royalties and other moral rights for visual artists. While
other legislation regarding moral rights has become federal law, ''? federal

proposals on droit de suite have failed to garner consensus.

19, . .continued)

Picture Fair Bidding Act was unconstitutional and sought an injunction to prevent
its enforcement. The District Court held constitutional a provision that if a
motion picture exhibitor must pay the distributor a percentage of theater box
office receipts, the distributor may not require a guarantee of a minimum payment
or require the exhibitor to charge a minimum ticket price. The U.S. District

Court for the Central District of D. Utah granted summary judgment for Warner
Brothers.

m See, e.g., Solomon and Gill, supra note 8, at 352 (“Therefore, the
effectiveness of art proceeds legislation in the United States depends upon
federal legislation which applies to art transactions in interstate commerce").

12 See infra notes 146-50 and accompanying text (discussing Visual
Artists Rights Act of 1990) and notes 135-42 and accompanying text (discussing
moral rights of paternity and integrity).
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1. The Waxman Bill

In 1977, Rep. Henry Waxman prepared a resale royalty bill for

113

introduction into the U.S. Congress. After informally gauging the reaction

114

to his draft among interested persons and arts-related groups, Waxman

introduced the Visual Artists’ Residual Rights Act on March 8, 1978. ''®

The Waxman bill provided for a five percent resale royalty on the
gross sales price to be paid by the seller of a work of visual art sold in
interstate or foreign commerce for $1,000 or more. ''® It established a

National Commission of the Visual Arts to oversee the droit de suite system, and

a Visual Arts Fund in the Department of the Treasury. The right to enforce or
collect the royalty lay in the Commission.

The bill required that the work to be registered with the Commission
prior to the resale. The purpose of registration was authentication of the work. '’
The seller was required to file with the Commission a statement describing the
work sold and the amount of payment. As on the state level, the bill established
civil penalties for failure to comply with the Act. '®

Waxman’s bill did not apply to: sale or resale of a work by the

artist; resales occurring after the artist’s life plus 50 years; resales for less

See Merryman, supra note 10, at 221.

114 1d.

118 H.R. 11403, 95th Cong., 2d Sess. (1978).
116 Id. at §4(a)(1).

117

Solomon and Gill, supra note 8, at 349.

e H.R. 11403 at §4(d)(2). See Solomon and Gill, supra note 8, at 348
("The proposed Act not only appears to eliminate the enforcement problems
inherent in the California statute but also seems to come closer to striking the
necessary balance between the economic needs of the parties").
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than the purchase price plus an amount equal to five percent of such sales price;
resales between dealers within two years of the initial sale; and to resales in

119

connection with sale of a building. Representative Waxman did not

strenuously support the revised bill, and it died in Committee. '*°

2. The Kennedy-Markey Proposals

It was nearly another ten years before droit de suite legislation was

reintroduced to the United States Congress. On September 9, 1986, Senator Edward

Kennedy introduced the Visual Artists Rights Amendment of 1986. '*' The bill

established for artists the 1limited moral rights of paternity and

integrity, '??

and provided that, whenever a pictorial, graphic, and sculptural
work was sold, the seller would pay to the artist a royalty of seven percent of
the difference between the purchase price and the sale price.

The royalty requirement did not apply to resale of a work for less
than $500, nor for less than 140 percent of the price paid by the seller. '#
The artist could not waive the right to collect the royalty under Senator
Kennedy’s bill, but could assign the right. If the artist was deceased at the
time of the sale, and the sale occurred within fifty years after the death of the
artist, the royalty was to be paid to the National Endowment for the Arts for use

in the visual arts program. '*

119

H.R. 11403, supra note 115, at §4(e)(1).

120

Merryman, supra note 10, at 221.

121

S. 2796, 99th Cong., 2d Sess. (1986).

122 See infra notes 135-42 and accompanying text (discussing rights of
paternity and integrity).

123 S. 2796, supra note 121.
124 lg.
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The Copyright O0ffice would have played a significant role under
Senator Kennedy’s proposal. Any artist seeking royalties for resale of a work
had to register with the Copyright Office. Al1 sales or transfers of pictorial,
graphic or sculptural works by registered artists were to be registered by the
seller or transferor with the Copyright O0ffice. Failure of a seller or
transferor to register transfer or sale of a work by a registered artist would
have constituted copyright infringement. '*°

At 1986 hearings held at Cooper Union, New York, Senator Kennedy said
the legislation’s purpose was to recognize the "intrinsic value of our national
cultural heritage and the need to sustain an environment in America which
encourages cultural diversity and artistic excellence.” '** An identical bill
was introduced in the House of Representatives by Representative Markey on
October 16, 1986. '*’

A year later, on August 6, 1987, Senator Kennedy introduced a similar
piece of legislation, S.1619, entitled the "Visual Artists Rights Act of 1987." '*®
A companion identical bill, H.R. 3221, was introduced by Representative Markey
on August 7, 1987.

Under the 1987 Kennedy-Markey proposal, the seven percent royalty

would have applied to all pictorial, graphic, and sculptural works that resold

for $1000 or more. The royalty would not apply to resale of a work for less than

126 1d.

126 Visual Artists Rights Amendment of 1986: Hearings on S. 2796 Before
the Subcomm. on Patents, Copyrights and Trademarks of the Senate Comm. on the

Judiciary, 99th Cong., 2d Sess. 1 (1986).

127 H.R. 5722, 99th Cong., 2d Sess. (1986).
126 S. 1619, 100th Cong., 1lst Sess. (1987).
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150 percent of the purchase price paid by the purchaser. '** If the artist

were deceased at the time of the sale, and the sale occurred within fifty years

after the author’s death, the royalty would be paid to the author’s estate. '*°

The 1987 Kennedy-Markey plan called for some careful record-keeping.

In order to qualify for a resale royalty, the artist had to register on a one-

131

time basis with the Copyright Office prior to resale. To avoid copyright

infringement, the seller or other transferor had to register with the Office

sales or transfers "by registered authors for which a royalty is due..." within

90 days. An infringing seller was subject to a penalty of triple the amount of

the royalty owed. '32

At Senate hearings on S. 1619, Senator Kennedy said the legislative
intent was to alleviate "the serious problem of economic exploitation of visual
artists by permitting them to share in the appreciating commercial value of their
work." '3 Rep. Markey, who sponsored the legislation in the House, stated:

[Visual artists...need the right to participate
economically in the success of the work...A work of art
is not a utilitarian object 1ike a toaster. It is an
intellectual work like a song, a novel or a poem. We
should not pretend that all connection between the
artist and his work is severed the first time the work
is sold. ™

129
I

=

at §(d)(1) and (2).

130

—t
Q.

. at §3(d)(1).

N

|n—1
[~

. at §3(d)(2)(c) (emphasis added); see also The Visual Artists
Rights Act of 1987: Hearings on S$.1619 Before the Subcomm. on Patents, Copyrights
and Trademarks of the Senate Comm. on the Judiciary, 100th Cong., 1lst Sess. 4
(1987) [hereinafter 1987 Hearings on S.1619] (statement of Sen. Kennedy).

132

S. 1619, supra note 128, at §3(f) and (g) (emphasis added).
133 1987 Hearings on S$.1619, supra note 131, at 2 (statement of Sen.
Kennedy).

134 Id. at 15 (statement of Rep. Markey).
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a. The Rights of Paternity and Integrity. Within the framework

of federal copyright law, the Kennedy-Markey legislative proposal, S. 1619 and
H.R. 3221, would have granted the author a limited right of paternity and

integrity, and a limited right against destruction, as well as a resale royalty

right or droit de suite. Senator Kennedy acknowledged that "resale royalties are

135

the most controversial provisions in this legislation." The proposed
Visual Artists Rights Act of 1987 would have granted the author of a work of
"recognized stature” a limited right of paternity, i.e., the right during his
life to claim authorship of any of his works which were publicly displayed, or
to disclaim authorship of any of his publicly displayed works due to distortion,
mutilation, or other alteration. '*®* The bill provided:
In determining whether a work is of
recognized stature, a court of other trier
of fact may take into account the opinions
of artists, art dealers, collectors of fine
art, curators of art museums, restorers and
conservators of fine art, and other persons
involved with creation, appreciation,
history, or marketing of fine art. '*
Testifying on this aspect of the Kennedy bill, Register of Copyrights
Ralph Oman observed that, "Traditionally, the U.S. copyright law has not given

additional rights to a work based on its perceived quality... The copyright law

136 Id. at 2 (statement of Sen. Kennedy) ("It is fair to say that resale
royalties are the most controversial provisions in this legislation, but it is
not a novel concept. It has long been applied for the benefit of other creative
artists, and the visual artists deserve such protection too"); id. at 15
(statement of Rep. Markey) ("The resale royalty is perhaps the most contentious
provision of the bill because it involves money. Let’s be frank. There is a lot
of money being made in the art world. The problem is that too little of it ever
gets to the artist.")

136 S. 1619, supra note 128, at §3.

137 I1d. at §2(3).
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has traditionally relied on the marketplace to control the rewards earned by the
artists." '*®

The right of integrity under the Act would have applied to all
publicly displayed pictorial, graphic, or sculptural works. This right protects
such works against "the significant or substantial distortion, mutilation, or
other alteration... caused by an intentional act or by gross negligence..." '**
Finally, the Kennedy-Markey proposal would have conferred upon artists of works
of "recognized quality" a right against destruction by an intentional act or
gross negligence. '

These rights did not cover works that could not "be removed from a
building without distortion, mutilation, or other alteration... unless expressly
reserved by an instrument in writing signed by the owner of such building and the
author of the work of fine art and properly recorded in the applicable State real
property registry for such building, prior to the installation of such work..." '

Where a work of fine art constituted part of a building and could be removed
"without substantial harm," the moral rights would have applied unless the

building owner attempted to notify author according to requirements in the

bill. 42

138

1987 Hearings on S.1619, supra note 131, at 17.
139 S. 1619, supra note 128, at §3(c)(1).

140 1d. at §3(c)(2).

ad Id. at §4(d)(1).

142 1d. at §4(d)(2). For further discussion of the rights of paternity
and integrity, see Martin A. Roeder, The Doctrine of Moral Rights: A Study in the
Law of Artists, Authors and Creators, 53 Harv. L. Rev. 554 (1940); James M.
Treece, American Law Analoques of the Author’s ‘Moral Right, 16 Am. J. Comp. L.
487 (1968); Comment, Toward Artistic Integrity: Implementing Moral Right Through
Extension of Existing American Legal Doctrines, 60 Geo. L. J. 1539 (1972), cited
in Solomon and Gill, supra note 8, at 324.

o
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b. Hearings on the Kennedy-Markey Proposal. The Senate Judiciary

Subcommittee on Patents, Copyrights and Trademarks held hearings on S. 1619 on

December 3, 1987. The Register of Copyrights reservedly endorsed the bill,

n 143

withholding full support until hearing from "the experts. However, the

arguments from the experts proved inconclusive. The proponents advocated equity

and fairness for the artist, citing the on-going economic interest an artist has

144

in his or her work. The opponents, on the other hand, used economic

principles to discredit the legislation as "counter-productive." For example,
Frederick Woolworth, gallery owner and president of Art Dealer’s Association of
America, Inc., saw S.1619 as a "forced profit sharing" and a sui generis tax
"designed to make the rich richer at the expense of the poor [artists]."
Woolworth argued:

While it will provide additional income
to the very small group of already highly
successful artists who have a secondary
market, it is ultimately harmful to the
interests of most artists. It is also
unfair... and a disincentive to collectors
of art by Tiving artists who are willing to
support those artists by taking the risks
involved in buying their works. '*°

143 1987 Hearings on S.1619, supra note 131, at 18, 20 (statement of
Ralph Oman) ("We have no principled objection to the concept of resale royalty
rights. We do, however, have some questions...I think we have to be very careful
in reordering re]ationships in the art wor1d ).

144 See, e.g., id. at 109 (statement of Henry T. Hopkins, Director,
Frederick R. Weissman Foundation of Art, Los Angeles, California); id. at 297
(statement of Schuyler Chapin and Alberta Arthurs, Chairman and President of the
Independent Committee on Arts Policy); id. at 64 (statement of Robert Mangold,
Artists, Washingtonville, New York).

148 Id. at 281 (statement of Frederick Woolworth).
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3. The Visual Artists Rights Act of 1990

If the droit de suite provisions in the Visual Artists Rights Act of
1987 invited controversy, then the Visual Artists Rights Act of 1990 ducked it
by the notable omission of such provisions. The Visual Artists Rights Act of
1990, which passed, was introduced by Representative Kastenmeier and did not
include provisions on the issue of resale royalties for artists. '*°

The bills introduced by Kennedy and Markey in the 100th Congress had
of course included a royalty provision, but that issue was put aside as part of

a compromise designed to pass the legislation. '¥’

According to Representative
Carlos Moorhead, this omission represented a significant improvement over earlier
versions of the legislation, in that the resale royalty issue had "clouded
consideration of the moral rights aspect of the legislation." '*® 1Instead, the
new bill directed the Copyright Office to conduct two studies: the first on the
extent to which the provision that allows an author to waive the moral rights by
written agreement has been exercised, and the second on resale royalty rights and

alternative solutions. '

146

Visual Artists Rights Act of 1989: Hearings on H.R. 2690 Before the
Subcomm. on Courts, Intellectual Property, and the Administration of Justice of
the House Comm. on the Judiciary, 101st Cong., lst Sess. 17 (1989) [hereinafter
1989 Hearings]. In the Senate, Sen. Kennedy introduced a parallel bill, $.1198,
on June 16, 1989. 135 Cong. Rec. S6811-S6813 (daily ed. June 16, 1989)
(statement of Sen. Kennedy). Note that Congress stated explicitly that the
Visual Artists Rights Act of 1990 as it amends the 1976 Copyright Act, does not
preempt state resale royalty enactments. H.R. Rep. No. 101-514, 101st Cong., 2d
Sess. 21 (1990).

47 Id. at 17-18. See also 1987 Hearings on $.1619, supra note 131, at
18-19 (statement of Register of Copyrights Ralph Oman) (suggesting the sponsors
"sever the moral rights provision from the rest of the bill and rely instead on
the Berne implementing legislation").

148

H.R. Rep. No. 101-514, 101st Cong., 2d Sess. 17 (1990).
149 I1d. at 28.
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Part of the reason for sidestepping the controversial resale royalty
issue was Congress’ desire to address effectively the issue of moral rights for
visual artists after United States adherence to the Berne Convention.

On March 1, 1989, the United States joined the Berne Convention for
the Protection of Literary and Artistic Works. As a result, beginning March 1,
1989, copyright in the works of U.S. authors is protected automatically in all
member nations of the Berne Union, and works of foreign authors who are nationals
of a Berne Union country and works first published in a Berne Union country are
automatically protected in the United States.

United States adherence to the Berne Convention did not specifically
incorporate artists’ moral rights, so the Visual Artists Rights Act was designed

150

to establish moral rights for visual artists. The Berne Convention also

contains provisions on droit de suite. '’

180

1989 Hearings, supra note 146, at 66. See also H.R. Rep. No. 101-
514, 101st Cong., 2d Sess. 10 (1990) (statement of Register of Copyrights Ralph
Oman) ("H.R. 2690 brings U.S. law into greater harmony with laws of other Berne
countries...Enactment of moral rights legislation serves another important Berne
objective-- that of harmonizing national copyright laws."). In the hearings on
S. 1619, Sen. Kennedy commented, "I agree with Senator Leahy that moral rights
legislation is not necessary to bring the United States into compliance with the
Berne Convention." 1987 Hearings on S.1619, supra note 131, at 3 (statement of
Sen. Kennedy).

181 See Ch. I, notes 207-15 and accompanying text (discussing art. 14bis
of Berne Convention). See also 2 M. Nimmer, Nimmer on Copyright 8-374 ("The
Berne Convention, to which the United States has adhered since March 1,
1989...recognizes an ‘inalienable right to an interest’ in the resale of an
original work of art and original manuscript "). Nimmer writes that, given the
failure of U.S. federal and state laws other than California’s to provide such
provisions, this country arguably is failing to honor its Berne commitments under
article l4ter(l). Id. "On the other hand," he writes, "notwithstanding the
‘inalienable right’ conveyed by Article l4ter(l), the very next paragraph
provides that the droit de suite is recognized ‘only if legislation in the
country to which the author belongs so permits...’" 1d. at 8-374 n. 4 (citing
Berne Convention (Paris text), art. l4ter(2)). "The question remains whether a
country may permit no recognition of the droit de suite and still comply with
Berne." Id. at 8-374 n. 4.
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ITI. ANALYSIS OF WRITTEN COMMENTS
AND COPYRIGHT OFFICE HEARINGS

A. ADMINISTRATIVE RECORD

On December 1, 1990, President Bush signed into law the Visual
Artists Rights Act of 1990, which was generally effective on June 1, 1991, and
grants to visual artists certain moral rights of attribution and integrity. '
Section 608(b) of the legislation requires the Register of Copyrights, in
consultation with the Chair of the National Endowment for the Arts, to study the
feasibility of implementing a resale royalty on the sale of works of visual art. 2
This royalty would allow authors to share monetarily in the enhanced value of

their works.

Pub. L. No. 101-650, 104 Stat. 5089, 5128 (1990) [hereinafter VARA].

2 The legislation mandates that:

[1] [NATURE OF STUDY]--The Register of Copy-
rights, in consultation with the Chair of the
National Endowment for the Arts, shall conduct a
study on the feasibility of implementing-

(a) a requirement that, after the first
sale of a work of art, a royalty on any
resale of the work, consisting of a per-
centage of the price, be paid to the author
of the work; and

(b) other possible requirements that would
achieve the objective of allowing an author
of a work of art to share monetarily in the
enhanced value of that work.

Id., 608(b). The legislative history states that Congress "should await the
results of the Copyright O0ffice study before deciding whether such provision is
appropriate."” H.R. Rep. No. 101-514, 101st Cong., 2d Sess. 23 (1990).
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To assist in the preparation of this study, the Copyright 0ffice
issued a Notice of Inquiry requesting public information, particularly from
"groups or individuals involved in the creation, exhibition, dissemination, and

preservation of works of art, including artists, art dealers, auction houses,

investment advisors, collectors of fine art, and curators of art museums." 3

Eighteen individuals or representatives of organizations responded to the
0ffice’s Notice of Inquiry. *

The Office also held two public hearings to gather more information
on the viability of resale royalties for visual artists -- one in San Francisco,
on January 23, 1992, and another in New York, on March 6, 1992. Most of the
commentators and the witnesses at the two hearings focused principally on the
seven issues addressed in the Office’s Notice of Inquiry:

1. Would resale royalty legislation promote or
discourage the creation of new works of
art, and, if so, how? How would the legis-
lation affect the marketplace for works of
art subject to such a requirement?

2. If resale royalty legislation is appropri-
ate, what form should it take? For exam-
ple, what categories of works of art should
it cover? Should there be a threshold
value for works to be subject to the re-
quirement, and, if so, what should that
amount be? Should there be a threshold
requirement for an increase in value for
the requirement, and, if so, what should
the increased amount be? What should the
amount of the resale royalty be and how
should it be measured; by a percentage of
the resaler’s [sic] profit, the net sales
differential, or some other measurement?
Should the net sale [sic] differential be
adjusted for inflation?

3 56 Fed. Reg. 4110 (1991).

4 Initial comments were due on June 1, 1991; and reply comments by
August 1, 1991.
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Who should benefit from the requirement?
For example, should it be limited to works
created in the United States, or should it
also include works of foreign origin sold
in the United States? What are the inter-
national implications of such decisions?
How is the issue handled in foreign coun-
tries and in California?

What should the term of any resale require-
ment be? Should it be coextensive with the
copyright in the work? Should the right be
descendible? Should or can the right be
applied retroactively to works in existence
at the date of enactment of any legisla-
tion?

Should there be any enforcement mechanisms,
central collecting societies, or registra-
tion requirements? What are the experienc-
es in foreign countries and in California
with these problems? Who should record the
initial and subsequent sales price? How
will the system work if a work of art is
presented as a gift, donated, or exchanged
in a barter transaction?

Should the right be waivable or alienable?

Should the California law be preempted in
the event of a federal law? °
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B. SUMMARY AND ANALYSIS OF ADMINISTRATIVE RECORD

In addition to the eighteen comment 1letters, ten witnesses

testified at the San Francisco hearing, ’ and seventeen at the New York hearing. ®
Most of the commentators supported a resale royalty right; artists, their rights
associations, legal experts, and other advocates forcefully maintained that
visual artists should be treated no differently from other creators who do
receive royalties. A vocal minority, however, including some artists, representa-
tives of museums, art galleries, auction houses, and 1egal experts argued against
a resale royalty, calling it a tax that would have a deleterious effect on an
already weak art market.

1. The Relationship of a Resale Royalty to Creation
of New Works and its Effect on the Art Market

Public comment was split on whether resale royalties provide an
incentive for the creation of new works. Some argued that increased revenue

would certainly encourage an artist’s productivity ® -- particularly because of

° These comments are reprinted in Part I of the Appendix to this
Report. A1l references to specific comments are cited to App. Part I. Page
numbers given relate to pagination within Part I, not to pagination in the
individual comment letters.

? The official transcript of the San Francisco Hearing is reprinted in
Part II of the Appendix to this Report. Al11 references to this Hearing are cited
to App. Part II.

8 The official transcript of the New York Hearing is reprinted in Part
II1 of the Appendix to this Report. Al1 references to this Hearing are cited to
App. Part III.

® Comment 2, at 2 (Yanich Lapuh, Painter); Comment 7, at 29 (National
Artists Equity Association); Comment 8, at 33 (Artists Rights Society, Inc.
[hereafter (ARS)]; Comment 13, at 86 (American Society of Magazine Photographers
[hereinafter (ASMP)]; Comment 17, at 197 (Submitted by Mr. Gerhard Pfennig,
Managing Director of Bild-Kunst [hereinafter Bild-Kunst]), App. Part I.
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10

the increasing costs of producing art continuously. Alma Robinson, the

Executive Director of California Lawyers for the Arts, testified that for younger

and beginning artists "the possibility of a resale royalty provides an important

"

incentive to continue their work." Others maintained that resale royalties

12

would have no effect on creativity, since artists create for other than

financial reasons. ' Some commentators expressed the view that resale

royalties are too remote and uncertain to provide an incentive to create. **

This was countered by those who asserted that the promise of a participation in

future value could not reasonably be seen as a disincentive to creativity. '

Supporters of a resale royalty right urged that the difference in

16

payment for unique works causes artists to suffer. Several commentators

10 San Francisco Hearing at 48 (statement of Eleanor Dickinson, Vice

President of Artists Equity; Vice President of California Lawyers for the Arts),
App. Part II. See New York Hearing at 161-62 (statement of Sanford Hirsch)
(artists bear cost of development and many of dealer’s overhead costs for
crating, transportation, framing and advertising, yet dealer and artist split
pruceeds in half on sale), App. Part III.

b San Francisco Hearing at 21, App. Part II.

12

Comment 15, at 120-21 (Professor Goetzl), App. Part I.
3 Comment 9, at 39 (The New York Patent, Trademark and Copyright Law
Association, Inc.), App. Part I; Comment 16, at 189 (Sociéte des Auteurs dan les
Arts Graphiques et Plastiques [hereinafter ADAGP]) submitted by Jean-Marc Gutton,
Managing Director), App. Part I. See also New York Hearing at 32 (statement of
Jean-Marc Gutton), App. Part III.

b New York Hearing at 199 (statement of John Koegel, Chairman, Art Law
Section of New York Bar), App. Part III.

18 See Comment 14, at 120-21 (Volunteer Lawyers for the Arts [hereafter
VLA]), App. Part I. See also New York Hearing at 167-68, (statement of Sanford
Hirsch) (resale royalty not disincentive even if only benefits established
artists), App. Part III; See Comment 7, at 28-9 (National Artists Equity
Association), App. Part I.

16 Letter from Shira Perimutter, Assistant Professor Columbus School of
Law, Catholic University, to Ralph Oman, Register of Copyrights (November 10,
(continued...)
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provided some statistical information as proof of the economic plight of artists
vis-a-vis all other workers; however, they offered little or no information
comparing the respective remuneration of visual artists and other creators.
Consequently, the record does not contain sufficient empirical evidence to make
a determination about differences in payment for creative works.

Although our examination of neither the administrative record nor the
other pertinent material revealed sufficient data for us to conclude definitively
that participation in a resale right encourages creativity, there was a great
deal of testimony from artists that they should be able to participate in any

17

appreciation of a work's value. Some artists oppose a resale royalty

primarily because they feel it favors already successful artists and imposes

'®  Most artists who testified in support of a resale

administrative burdens.
royalty did so from the perspective that such a right was merely economic
Jjustice. One artist reasoned that since artists are forced to sell the work
initially for "a pittance in order to survive and to continue to create their

work. The increased value of the art they sold for literally pennies is due, in

'%(...continued)

1992). Professor Perimutter notes that "Financial success...depends on the price
a single member of the public is willing to pay to possess the sole physical
embodiment of the work of art, rather than the number of people willing to pay

a fixed price to possess one of multiple copies." Id. at page 2.

v A1l artists who testified were in favor of such a right; however,
several organizations presented responses from artists who opposed such a right.
See, e.g9. New York Hearing at 235-38 (statement of Gilbert Edelson, Administative
Vice President of Art Dealer’s Association of America), App. Part III. But see
Comment 7, at 28 (National Artists Equity Association)(only a handful of artists
organized by art dealers do not support a resale royalty), App. Part I.

18 survey conducted by Visual Artists and Galleries Association, Inc.,
[hereinafter VAGA) prior to the New York Hearing.
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large part, from the artist’s continued persistence to produce work under adverse

conditions." '®

There was similar disagreement among the commentators on the effect
of implementing a resale royalty on the art market. On one side, advocates urged
that resale royalties would have little or no effect, since they are comparable

20

to other costs of art transactions, and opponents of the right are not

complaining about the effect of the sales tax or dealer commissions. 2' They
also noted that existing markets affording royalties have been successful. #
Some commentators declared that the remote potential for a future royalty is too
tenuous to affect the original sales price. %

On the other side, opponents warned that resale royalties would
decimate an already depressed art market. Commentators with this point of view

asserted that: most contemporary artists lack a broad initial market for their

18 Response of artist Richard Anuszkiewicz to survey. See also San

Francisco Hearing at 67 (statement of Professor Goetzl)(suggesting that royalties
like wage and child welfare laws may not be competitive, but Congress would be
doing the right thing), App. Part II.

20 The royalty would have less impact on a potential buyer than a sales
tax. See Comment 2, at 1 (Yanick Lapuh), App. Part I. Comment 7, at 30
(National Artists Equity Association), App. Part 1. Comment 13, at 88
(ASMP) (increase in price is incremental), App. Part I.

# Comment 7, at 30 (National Artists Equity Association), App. Part I.

See also Comment 14 at 100, (Volunteer Lawyers for the Arts)(royalties would not
hurt market which is used to incurring charges on sales of art work, and a number
of collectors are art lovers, who purchase for more than commercial gain), App.
Part I.

2 Comment 15, at 118 (Professor Goetzl)(despite five percent royalty
California art market is thriving. Seller will sell where demand for work is
greatest), App. Part I.

23

New York Hearing at 203 (statement of John Koegel), App. Part III.
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works; 2* royalties would increase the complexity of transactions and possibly

% a "tax" on visual arts, which can be

diminish the initial value of works;
readily substituted by another commodity, would alter the pattern of demand and
reduce prices and sales volume; 2° few works of living artists appreciate in
value, and losses from the risky purchases are not tax deductible, discouraging
collectors from acquiring contemporary art; %’ and the art market will be pushed
underground or overseas. 2%

Both Professor Merryman and Mr. Weil emphasized that the artist may
really suffer from a resale royalty since most artists will not have a secondary
market, and the implementation of a resale will further depress the price of the

9

primary market. 2° Professor Merryman pointed to a survey by Tom Camp reporting

24 San Francisco Hearing at 31 (statement of Professor Merryman), App.
Part II; New York Hearing at 48-49 (statement of Christiane Ramonbordes)(artists
will accept less in primary market because of anticipated royalty on resale),
App. Part III.

2 Comment 9, at 39 (The New York Patent Trademark and Copyright Law
Association), App. Part I.

26 Comment 11, at 69 (Art Dealer’s Association of America (hereinafter
ADAA), App. Part I. Additionally, a two or three percent difference in
commission or quote may be enough to lose business to another auction house. And
since major works of art are highly portable, a seller will take the work to a
place where transaction costs are smallest. New York Hearing at 243 (statement
of Mitchell Zuckerman, President of Sotheby’s Financial Services Incorporated),
App. Part III.

z Comment 11, at 70 (ADAA), App. Part I. Cf. New York Hearing at 28
(statement of Stefan Andersson of the Federation Internationale de Diffuseurs
D’Art Originales [hereinafter FIDOAO]) and President of the Swedish Gallery
Association)(resale royalties are punishment for not keeping art work), App. Part

III.
28 New York Hearing at 200 (statement of John Koegel), App. Part III.

2 New York Hearing at 223 (statement of Stephen E. Weil, Deputy
Director of the Hirshorn Museum and Sculpture Garden)(Vanderbilt University study
in 1978 found that royalties depressed prices in the primary market and that most

artists never made up the initial loss), App. Part III; San Francisco Hearing
(continued...)
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on a period between 1972-1977 which indicated that only about 150 out of 200,000
living artists had any resale market. *°

A more recent survey undertaken in 1986 by the Bay Area Lawyers for
the Arts (BALA) reported that only three out of the thirty-six visual artists
responding to the questionnaire *' had received royalties under the California

statute. Only four of the fifteen art dealers responding *? indicated that they

had handled resale royalties for a total of twenty-two such sales since 1977. 3

29(, . .continued)

at 31 (statement of Professor Merryman) (99.9 percent of artists have no resale
market and will suffer from royalties because of the depressive effect on the
primary market), App. Part II.

30 This survey conducted by Tom Camp, between the years 1972 and 1977,
suggested that the figures today are not much better: 300 out of about 400,000.
San Francisco Hearing at 33, App. Part II. The survey is based on original or
unique works created by an American artist and resold at one auction house for
over $500.00 during the 1ife of the artist or within five years of the artists’
death. Records were kept for a five year period, but records were also kept for
1977 auctions of the works of 1living and recently dead foreign artists’ works
resold for over $1000. The surveyor also interviewed representatives of eight
art galleries to get information on their art resales. See Tom Camp, Art Resale
Rights and the Art Resale Market: An Empirical Study, 28 Bull. Copyright Society
of the U.S. 146-83 (1980).

As some indication of this sporadic resale market, one artist James
Rosenquist stated that during his 31 year career the highest frequency of resale
of his work "has been maybe four times a picture. Sometimes only once." New
York Hearing at 155.

During the 1990-91 season at Sotheby’s and Christies, only 219 living
American artists met the threshold standard for resale, of works valued at
$10,000 or more. New York Hearing at 213 (statement of Steven Weil), App. Part
III. Of course, these numbers account only for auction sales at two houses.

3 This survey was sent to 208 visual artists in the San Francisco area.

32 This survey was sent to eighty-one galleries and auction houses in
the San Francisco area.

33 Several witnessess referred to this survey at the San Francisco
Hearing. See e.g., San Francisco Hearing at 21 (statement of Alma Robinson),
App. Part II. A more detailed discussion of this survey can be found in Chapter
II, supra at text accompanying 38-47.
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Neither the Camp nor the BALA survey is based on complete data;
however, the BALA survey also suggests that not many artists currently enjoy a
resale market. As attorney Peter H. Karlen emphasized at a recent international
meeting on artists rights, the California statute has had little impact on the
art market in California. Karlen observed:

Artists typically don’t collect these
royalties because (1) they are not too
concerned about collecting them, (2) they
do not know where all their works are
located nor who the owners are, so they are
not able to collect them anyway, and (3)
when they do know of a sale, they are often
reluctant to demand the royalty for fear of
offending an important dealer or collector.
Collectors and dealers don’t usually pay
these royalties simply because they (1)
feel they can get away with not paying, (2)
still resent paying these royalties based
on the notion that, because they paid for
the work of art, they should own it unen-
cumbered by the artist’s claims, and (3)
know the artist is unaware that the work is
being sold by them. **

Other witnesses at the San Francisco Hearing confirm what Mr. Karlen
has reported. Both sculptor Richard Mayer, Vice President of National Artists
Equity, % and Eleanor Dickinson, Vice President of Artists Equity Association,
and Vice President of California Lawyers for the Art note that some artists

benefitted from the California law. But they also point out that many artists

34 See Peter H. Karlen, U.S. NATIONAL REPORT ON RIGHTS OF ARTISTS AND
THE CIRCULATION OF WORKS OF ART, report for the Fourth Symposium on Legal Aspects
of International Trade in Art Institute of International Business Law and
Practice, International Chamber of Commerce at 15 (forthcoming from ICC
Publishing, 1993).

35 Robert Arnison received $25,520 in resale royalties during an eight
year period; Painter Mel Ramos reported earning aobut $20,000 between 1988 and
1991. San Francisco Hearing at 44-45 (statement of Richard Mayer), App. Part II.
See also San Francisco Hearing at 51 (statement of Eleanor Dickinson), App. Part
II.
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do not collect either because the system is underenforce or they can get

more money through their own contracts with buyers. *’

Several commentators urged that adopting a resale right had already
diminished the sale of contemporary art in California. As evidence, they claimed
that Sotheby’s had basically stopped selling contemporary art in California after
the resale royalty law went into effect. ®

Moreover, because art is easily transportable, opponents argue that
enacting a royalty right in the United States will weaken the U.S. market in
favor of England and Switzerland, countries that do not have the right. **
Even Professor Merryman admits that the California experience is not

a good place to look for empirical evidence. *°

It is too early to determine
what effect, if any, the resale royalty has had on the California art market
since it is apparently underenforced. Comparing art transactions in countries
that have a resale royalty with countries that do not have one, should produce

a clearer understanding of whether or not long term application of droit de suite

has shifted the European art market to countries without a resale royalty.

36
notes 50-60.

37

See generally discussion in Chapter II, supra at text accompanying

See generally discussion of Projansky agreement in Chapter II, supra
at text accompanying notes 8-14.

38 San Francisco Hearing at 33-34 (statement of Professor Merryman),

App. Part II. There is considerable debate about the significance of Sotheby’s
closing its operation in California. See notes 64 and 65 supra, in Chapter II.

39 Mr. Zuckerman stated that those countries which have droit de suite
do not have any significant contemporary art market. New York Hearing at 243,
App. Part III.

40

Part II.

San Francisco Hearing at 37 (statement of Professor Merryman), App.
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There again we received mixed reports. Both of the French collecting

societies ADAGP and SPADEM asserted that the droit de suite had not harmed the

French art market. Moreover, in his written comments Mr. Gutton asserted: "The
most important auction houses in the United Kingdom, Switzerland and the Nether-
lands, where this law does not exist, do not obtain a turnover very much higher
in this field than France or Germany." *' Mr. Gutton also emphasized that
auction sales have tripled in France in the last few years. ** In fact ADAGP
reported a dramatic increase in royalties collected on the French art market

subject to droit de suite from $2.35 million U.S. in 1988 to $9.4 million U.S.

in 1990. ** SPADEM also asserted that droit de suite "does not serve as an

impediment to either [an artist’s] artistic career or the art market." *
The German collecting society Bild-Kunst reported collecting 7.5

® and it also reported that

million Deutsche marks on resale royalties in 1990, *
there was no evidence that the German art market lost sales to nations that have

no Folgerecht (resale royalty). *

41 Comment 17 at 189, (ADAGP), App. Part I.
42 1d.
43 In a telephone call, Mr. Gutton, the Managing Director of ADAGP,

reemphasized that the economic data he had submitted earlier revealed that the
French art market was as successful as other important places in Europe or the
United States.

a4 Comment 10, at 47 (Sociéte Des Auteurs Des Arts Visuels [hereinafter
SPADEM]), App. Part III. Translated by Jean Christophe Ienne.

a6 Comment 17, at 197 (Bild-Kunst), App. Part I at 197.

a8 Letter from Mr. Gerhard Pfennig, the Managing Director of Bild-Kunst,

to Mr. Ralph Oman, Register of Copyrights (October 14, 1992). Mr. Pfennig
reports that there have not been any complaints about the loss of sales to other
countries since Bild-Kunst and the organizations of the German art market came
to a general agreement on the payments of droit de suite in 1981. He notes that
there may be Germans who sell their work in England or Switzerland for others
reasons such as property taxes. Id.
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Mr. Pfennig, the Managing Director of Bild-Kunst, submitted a report

on a survey of EC countries with droit de suite. Experiences in these countries

confirmed "that art trade stays in traditional locations and environments." 47

This same survey reports that both France and Germany collect significant droit

de suite royalties implying that both have important contemporary art markets. *®

In opposition to statements by the collecting societies that there
has been little or no effect on the art market, Mr. Champin, President of the
Chambre Nationale des Commissaires Priseures, (organization of French auction
houses) asserted that the French Market is disadvantaged compared to London, the
other European center for modern art sales. He observed that the transportation
costs seemed reasonable when compared with the 3% royalty. *°
We do not have any economic data on contemporary art sales in

countries without such a royalty. 1Inorder to evalutate the significance of the

contemporary art market in those countries with droit de suite versus those

without, we would need more concrete information on sales made, sales trans-
ferred, and any other factors that might cause a seller to choose a particular

art market.

47 See Attachment No. 2, "EVA: Answers to the Questionnaire on Droit de

Suite in the European Community," App. Part I at 211. EVA (European Visual
Artists) is a lobby group working in the European Community.

48 Id. at 208.
49 Letter of Gérard Champim, President Chambre Nationale des Commis-
saires Priseurs, to Mr. Ralph Oman, Register of Copyrights, September 30, 1992.
Bild-Kunst has brought a law suit against a German national who sold art in
London. This suit could settle the issue of whether a national of a droit de
suite country is exempt from a payment if he or she sells a work in a non-droit
de suite country. Comment 17, Att. No. 1, statement of International Confedera-
tion of Societies of Authors and composers (CISAC) concerning Resale Royalties
(Droit de Suite) at 202-203, (Bild-Kunst), App. Part I.
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2. Suggested Form of Resale Royalty

Commentators also disagreed on the kinds of works to which a royalty

should apply. Four referenced the VARA in their responses, but despite this

50

common thread, their interpretations differed. Others suggested limiting

royalties to a broadened definition of paintings and sculptures; °' graphic and

plastic works made in single or a small number of copies; °2

paintings,
drawings, collages, assemblages, sculptures and monoprints, as well as prints and
fine art photographs in limited editions; ®° and all photos and works of graphic
and plastic arts, including works made in several copies, if the art market
considers them original works. °* One commentator even suggested that instead
of defining art, Congress should use the Internal Revenue Service standard to
56

define artists.

As noted in our earlier discussion of the application of droit d

suite in other countries, works defined as covered in those countries range from

50 New York Hearing at 138 (statement of Daniel Mayer)(royalty should
apply to original works of visual art receiving moral rights protection under
VARA), App. Part III. See also Comment 5, at 22 (Committee for America’s
Copyright Community [hereinafter CACC])(include items "parallel to" those in
VARA, but 1imit application to original embodiment); Comment 13, at 84-85
(American Society of Magazine Photographers [hereinafter ASMP])(extend royalty
beyond works covered under VARA to include photographs not produced for
exhibition purposes); Comment 14, at 102 (VLA)(include all works under VARA plus
illustrated manuscripts and works of art in glass), App. Part I.

& Comment 8, at 33 (ARS), App. Part I.

52 Comment 10, at 45 (SPADEM), App. Part I.

53 Comment 15, at 122 (Professor Goetzl), App. Part I.
54 Comment 16, at 189 (ADAGP), App. Part I.

56 San Francisco Hearing at 52 (statement of Eleanor Dickinson), App.
Part II. IRS gives ten standards on how to determine a professonal artists. Id.
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"paintings, sculptures, drawings, and engravings" ®® to "graphic and plastic

arts" °” to "all works. Those countries maintaining that droit de suite

*®  The current

applies to all works have not really enforced the right.
California provision applies the royalty to paintings, sculptures, drawings, and
works of art in glass.

It makes more sense to tie any U.S. system to works already covered
under the VARA. Any implementation of the right will require some consideration
of what kind of limitation to place on the number of unique works that may be
considered original. As discussed earlier, the French law contains very specific
limitations. *

Commentators also disagreed about the proper threshold amount that
should be set for application of a resale royalty. Suggested amounts triggering

the royalty ran the gamut from two hundred to five thousand dollars. ®' It is,

se Belgium Taw. See Table 1.

&7 French law, Table 1. Under French Law, creators of items like
original furniture, which are not protected under U.S. copyright law, still
receive resale royalties. Should Congress decide to grant resale royalties for
works of visual art not subject to copyright, one commentator has suggested that
such rights could be grounded in the Commerce Clause, rather than the Copyright
Clause. See San Francisco Hearing at 62 (Professor John Merryman), App. Part II.

58 See Table 1.

69 1d.
g0 See discussion in Chapter I of this Report. See also Comment 5, at
22 (Committee for America’s Copyright Community [hereinafter CACC])(limit
application to original embodiment and not any duplication or copies), App.
Part I.

o1 Comment 16, at 189 (ADAGP)($200); Comment 13 at 90 (ASMP)($250);
Comment 8 at 33 (ARS)($500 plus or minus $250). Two commentators supported a
$750 threshold, see Comment 14 at 105 (VLA); New York Hearing at 138 (statement
of Daniel Mayer). Two others indicated that it should be $1000, see Comment 9 at
40 (VLA); San Francisco Hearing at 50 (statement of Eleanor Dickinson. One
commentator suggested the amount should perhaps be as high as $2000, Comment 15

(continued...)
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of course, clear from the testimony that the higher the amount before a royalty
is triggered, the fewer artists will participate in proceeds from sales.
Ms. Robinson observed that establishing a $500 threshold instead of the $1000

mandated in California law would at least triple the amount of artists eligible

to participate in resales. °?

On the other hand, the lower the amount set to trigger the resale

right, the greater the administrative burden will be; and at some point, that

burden will outweigh any value given to artists. *

Commentators also differed as to the appropriate percentage of the

sales price that should be assessed as the artist’s participation royalty.

64

Amounts suggested were as little as one percent and as high as fifteen

65

percent of the profits. Most of the commentators suggested an amount between

66

three and five percent. Several commentators indicated that the 7 percent

suggested in the Kennedy-Markey bill was too high, especially if applied to the

1(...continued)

at 122 (Professor Goetz1), and another $2000 in combination with a two percent
royalty, Comment 6 at 25 (VISUAL). A $5,000 threshold was suggested by a
representative of New York Artists Equity, New York Hearing at 145 and by an
attorney, Comment 18 (Richard Covel, Esq.).

62 San Francisco Hearing at 22 (statement of Alma Robinson), App. Part
II. See also Comment 8, at 33 (ARS), App. Part I.

63 See Comment 8, at 33 (ARS); Comment 17 at 189 (ADAGP), App. Part I.

84 San Francisco Hearing at 38 (statement of Professor Merryman) (one
percent override used for welfare of artists), App. Part II.

es See New York Hearing at 158 (statement of James Rosenquist); see also
discussion of Projansky contract, New York Hearing at 74 (statement of John
Weber), App. Part III;

ee See generally Comment 14, at 102-106 (VLA), App. Part I. See also
New York Hearing at 101 (statement of ARS), App. Part III.
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67

total sales price instead of the appreciated value. Countries where droit

de suite has been successfully administered have generally based the right on

three to five percent of the total sales price.

A11 of the commentators addressing the issue except two, ®® stated

that the royalty should be applied regardless of whether or not a work increases

in value, ’® and that there should be no adjustment for inflation. ”' Again

the successful European systems have applied the droit de suite or Folgerecht on

the total sales price, primarily for ease of administration. As discussed
earlier, those countries which have tried to apply a resale right on the

increased value of the work, if any, have had problems in implementing the right. ’2

67

Apparently as first drafted, this bill meant the resale royalty to
apply to the appreciated value of a work. See San Francisco Hearing at 11
(statement of Professor Goetzl), App. Part II.

es See Table 1.
69 Comment 12, at 81 (Lawyers for the Creative Arts) (royalty should be
calculated based on added value); Comment 9, at 40 (New York Patent, Trademark
and Copyright Law Assoc.)(royalty should not apply unless work increases in value
by a certain value such as 25%), App. Part I.

70 San Francisco Hearing at 17 (statement of Professor Goetzl)(should
be royalty even if loss because sale provides next audience for work); id. at 35
(statement of Alma Robinson)(system easier to administer if royalty applied to
every sale); id. at 78 (statement of Eleanor Dickinson)(apply royalty even if
loss because purchaser took risk with purchase and had enjoyment of work over
time).

The royalty should be based on total resale price. See New York Hearing,
at 19, 36 (statement of Jean-Marc Gutton); at 101 (statement of Ted Feder); at
121-22 (statement of Robert Panzer); at 137 (statement of Daniel Mayer), App.
Part II. See also Comment 8, at 33 (ARS); Comment 13, at 90-9 (ASMP); Comment
14, at 105-6 (VLA); Comment 15, at 122 (Goetzl); Comment 16, at 190 (ADAGP);
Comment 17, at 197-98 (Bild-Kunst), App. Part I.

n Comment 9, at 40 (New York Patent, Trademark and Copyright Law
Assoc.); see Comment 14, at 105-6 (VLA)(if royalty paid on gross sales price,
no need to adjust for inflation because the royalty is paid in inflated dollars),
App. Part I.

2 See Table 1.
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3. Recipients of Royalties and International Implications

The European Community has resale royalties on its agenda for
harmonization and may put pressure on non-royalty countries, like the United

73 several commentators noted that the United States’

Kingdom, to conform.
recognition of such rights would support the current European efforts at
collaboration. ’* Others declared that royalties should be extended to foreign
artists whose works are sold in the United States; ’° to do otherwise, they
stated, would violate Article l4ter of the Berne Convention, and U.S. artists
would be excluded from royalties if the United States did not have a Taw granting
such rights. 7® Still others suggested that either U.S. citizenship or

77

residency, be required to entitle an author to payment, whether or not the

work is created here. ’® Those who suggest citizenship, however, note that the

73 See discussion on the European Community, Chapter I, supra at notes

221-229 and accompanying text.

[ See Comment 14, at 102 (VLA), App. Part I; New York Hearing at 138
(statement of Daniel Mayer), App. Part III.

78 New York Hearing at 103 (statement of Ted Feder) (ARS), App. Part
III. Comment 6, at 29 (VISUAL); Comment 14, at 102 (VLA); Comment 16, at 190
(ADAGP). See Comment 17, at 190 (Bild-Kunst)(extend royalty to all Berne
members), App. Part I.

76 New York Hearing at 103-04 (statement of Ted Feder), App. Part III.
Comment 6, at 29 (VISUAL); Comment 16, at 190 (ADAGP), App. Part I.

7 New York Hearing at 138 (statement of Daniel Mayer), App. Part III;
Comment 9, at 40 (New York Patent Trademark and Copyright Law Assoc.); Comment
13, at 91 (ASMP); Comment 14 at 107 (VLA); and Comment 15, at 123 (Goetzl), App.
Part I.

e Compare Comment 9, at 40 (New York Patent Trademark and Copyright Law
Assoc.)(require creation in United States) with Comment 13, at 91 (ASMP)(grant
royalty regardless of where created), App. Part I.
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right to resale royalty payments could be expanded in the United States if droit

de suite became part of an international convention. ”°

a. Reciprocity. As discussed earlier, the Berne recognition of

droit de suite permits reciprocity, and countries now providing such a resale

right generally grant the right to foreign artists on the basis of recognition
of their artists in the other country.

Since 1956, France has been granting resale royalties to foreign
artists who have lived at least five years -- not even consecutively -- in that

country. °°

The Federal Republic of Germany currently extends royalties only
to artists of countries that have similar legislation, ®' but the Managing
Director of Bild-Kunst believes that following the principles of the Berne
Convention, the resale right should be extended to all Berne creators, even where

2

resale royalty legislation does not exist in the other country. ®% It was even

suggested that U.S. artists could claim royalties in Germany retroactively, as
soon as the United States passes such legislation. *°

b. Retroactivity. This leads to the question of whether the
royalty should be applied retroactively. The principle argument advanced in
favor of retroactivity is that it would give U.S. artists the right to royalties

in other countries. However, one major problem with retroactivity is that newer

and older works have different standards of protection. Copyright vests in most

8 See Comment 9, at 40 (New York Patent Trademark & Copyright Law
Assoc.); Comment 14 at 91 (ASMP), App. Part I.

80

Comment 16, at 189 (ADAGP); Comment 10, at 46 (SPADEM), App. Part I.
81 See Comment 17, at 198 (Bild-Kunst), App. Part I.
82 Id.

83 Id. This would, of course, depend on whether U.S. legislation was
retroactive or prospective only.
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European works automatically and without any formalities at the moment of
creation. However, if the creators did not meet U.S. formalities before March
1, 1989 -- the effective date of U.S. adherence to Berne -- their works may have
passed into our public domain.

Commentators disagreed about whether royalties should apply to works

84

in existence at the date of enactment of the legislation, or to works

protected in the country of origin at that time. At the New York Hearing,

Mr. Feder made the following distinction:

The terms retroactive and prospective
should be employed in their proper context
here, (as understood by our Berne part-
ners), namely that the date of the second-
ary sale and not the date of the work’s
creation be the determining factor. Conse-
quently there would be no retroactive
application of the resale royalty in the
sense that the royalty could never apply to
auction sales which took place prior to the
effective date of the law.

Mr. Feder also maintained that the failure to apply Berne to existing European
works in this context, would violate Article 18(1) of the Berne Convention. *’
Several other commentators agreed with Mr. Feder that the resale

royalty right should apply to prospective sales even on works created before the

84 Comment 14, at 109 (VLA), App. Part I.
85 Comment 16, at 190 (ADAGP), App. Part I.

86 New York Hearing at 107 (statement of Ted Feder) App. Part III
(emphasis added).

87 New York Hearing at 104-07 (statement of Ted Feder), App. Part II;
Comment 8, at 3 (ARS), App. Part I. See also New York Hearing at 20 (statement
of Jean-Marc Gutton)(apply resale royalty retroactively to living artists and
those who died less than 50 years ago, to allow U.S. artists to benefit in
European Community countries where reciprocity is required), App. Part II.
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effective date of enactment of a resale royalty. ®® They felt that future
transactions on such works would not disrupt settled expectations. In support
of this position, one organization urged that "application of the resale royalty
requirement to existing works would have tremendous beneficial effects for
American artists who presently do not share in profits from resale of thousands
of existing works of art." ®°

Other commentators simply opposed retroactivity without clarifying

how they interpreted the term. °°

4. Nature of Resale Royalty Right

California law provides royalties for the life of the artist, with

91

a descendible additional term of 20 years. In the foreign countries

examined, droit de suite is keyed to the copyright term for authors. In France,

92

the right endures for the life of the artist plus 50 years. In Germany, the

23

right exists for the life of the artist plus 70 years. Even in Belgium,

where the right is not part of the copyright act, the term is still tied to the

924

other rights that an author enjoys. Except for one recommendation that the

See Comment 13, at 92 (ASMP). See also Comment 15, at 122 (Professor
Goetz1), App. Part I.

See Comment 13, at 92-93 (ASMP), App. Part I.
%0 Comment 9, at 44 (New York Patent & Trademark Copyright Law Assoc.),
App. Part I. James Rosenquist, an artist, stated that he was for a 15 percent
royalty but not a retroactive law. New York Hearing at 158, App. Part III.

” San Francisco Hearing at 33 (statement of Alma Robinson), App. Part

II.

92 New York Hearing at 38 (statement of Jean-Marc Gutton), App. Part

III. Comment 10, at 44 (SPADEM), App. Part I.
93 Comment 17, at 190 (Bild-Kunst), App. Part I.
84 See Table 1.
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royalty term should be 1ife plus a period not to exceed 75 years, *° there was

uniform recommendation of a descendible copyright term of 1ife plus 50 years. *°

5. Administration and Collection of Resale Royalty

The California resale royalty system relies on private royalty

enforcement, and that state’s experience has been fraught with problems. °’

Key among them is the fact that artists are not always aware of sales of their

works, and that even when they are, they fear retribution after demanding

royalties from sellers or galleries. Artists are also concerned with the

99

expense of litigation in enforcing their rights. There was, consequently,

almost uniform endorsement of collection societies, instead of private

enforcement of rights. '*°

% New York Hearing at 146 (statement of Jeffrey Homan), App. Part III.

96 New York Hearing at 20 (statement of Jean-Marc Gutton); Id. at 102
(statement of Ted Feder); Id. at 138-39 (statement of Daniel Mayer), App. Part
II1; See also Comment 8, at 34 (ARS); Comment 9, at 41 (New York Patent Trademark
& Copyright Law Assoc.); Comment 13, at 91 (ASMP); Comment 14, at 108 (VLA);
Comment 15, at 123 (Goetzl); Comment 16, at 190 (ADAGP), App. Part II. But see
New York Hearing at 121-22 (statement of Robert Panzer)(if heirs not known,
royalties should go to artists who need the money), App. Part III.

7 See Karlen, supra note 34 and accompanying text.
98 San Francisco Hearing at 7-8 (statement of Professor Goetzl), App.

Part II. See New York Hearing at 93 (statement of Hans Haacke)(artists would not
fear retribution if uniform federal legislation), App. Part III. Comment 15, at
124-5 (Goetzl), App. Part I.

%8 See San Francisco Hearing at 26 (statement of Jack Davis); (suggests
dispute resolution mechanisms because litigation too expensive); Id. (statement
of Jack Davis)(suggests right to attorney’s fees for court or alternative dispute
resolution, otherwise cost is deterrent to enforcing rights), App. Part II.

100 San Francisco Hearing at 7-9 (statement of Professor Goetzl); Id. at
58 (statement of Jerome Carlin); App. Part II. New York Hearing at 139
(statement of Daniel Mayer), App. Part III; Comment 8, at 36 (ARS); Comment 13,
at 93 (ASMP); Comment 14, at 111-12 (VLA); Comment 16, at 190-91 (ADAGP); Comment

17, at 199 (Bild-Kunst), App. Part I; See also San Francisco Hearing at 16
(continued...)
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a. Collecting societies. Commentators generally agreed with the

conclusion noted in the WIPO-UNESCO study, that collection of droit de suite must

101

be done through authors’ societies. Only those countries with active and

efficient national authors’ societies, such as SABAM in Belgium, Bild-Kunst in

Germany, and SPADEM and ADAGP in France, have effectively implemented the droit

de suite. '%?

Those 1iable to pay the droit de suite have a single, central-

ized system to which they provide the basic information (the work and the sale

price) and pay a percentage of their turnover; artists, through their society,

take charge of the material and financial arrangements involved. %3

It is said that the right 1is most efficiently administered

collectively in France, a country long familiar with monitoring and collecting

104

the resale royalty. There, by agreement, auction houses send sales

190, . .continued)

(statement of Jack Davis)(use Internal Revenue Service or other agency audit as
part of enforcement of royalty obligation), App. Part II; Comment 12, at 8l
(Lawyers for the Creative Arts)(use Copyright Royalty Tribunal), App. Part I.
But see Comment 2, at 2 (Yanick Lapuh)(proposing system where dealers involved
in resale should collect royalty; or seller, if no dealer); Comment 4, at 13
(statement of Michael L. Ainslie, CEO of Sotheby’s Holdings, Inc., at 1987
Hearing on S. 1613)(costs and administrative burdens of collection greatly
exceeded revenue collected in West Germany; compliance virtually nonexistent in
California); Comment 11, at 73 (ADAA’s statement in opposition to H.R. 3321)(art-
ist free to include provision in original sales contract to get resale royalty),
App. Part I.

o1 See World Intellectual Property Organization and United Nations
Educational, Scientific and Cultural Organization "Study on Guding Principles
Concerning the Operation of ‘Droit de Suite’," (1985) (WIPO-UNESCO study), at 69
("A11 the administrative work of checking, collecting and apportioning the sums

received...can only be carried out by a joint body for the administration of
rights.").

102 Id.

103 1d.

104 There, $16 of every $20 collected goes to artists. New York Hearing,

at 14 (statement of Jean-Marc Gutton). With more than 400 auctioneers in the
(continued...)
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catalogues to the collection societies, ADAGP or SPADEM, before each sale. After
a sale, the houses send statements to the collecting society with sales prices,
amounts of resale royalties, and other information. After resolution of
administrative commissions and costs, the collecting society pays its members.
The payment is accompanied by a statement containing, among other information,
the name of the work involved, the name of the auction house, the place of the

105

sale, the sales price and the applicable resale royalty. Eighty-five

percent of ADAGP’s royalties are distributed to its membership of 1iving artists,

with the remaining 15 percent going to members’ heirs. '°°

An international network of societies which manage artists’

reproduction rights in 26 countries already exists. These are societies that

107

manage the rights of artists, or authors and artists. They are grouped in

194, . .continued)

country, Mr. Gutton explained, it is difficult for individual artists to enforce
their rights without the benefit of a collective society. Id. at 40, App. Part
I1I.

108 New York Hearing at 40 (statement of Jean-Marc Gutton), App. Part
III.

108 Id. at 33 (statement of Jean-Marc Gutton), App. Part III. See
Chapter I of this Report for a discussion of the social security payment made in
France by gallery owners. The German collection society, Bild-Kunst, also has
a social security fund for artists. New York Hearing at 43, App. Part III. And
although Sweden’s law does not contain a resale royalty, its artists have
suggested that a ten percent fee from each resale should go into an artists’ fund
for social security. Id. at 50 (statement of Stefan Andersson), App. Part III.

107 Lillian de Pierredon-Fawcett, The Droit de Suite in Literary and
Artistic Property, 133 (1991). She cites: V.B.K. (Austria), Artists Rights
Society and VAGA (United States), SPADEM and ADAGP (France), Bild-Kunst
(Germany), Beeldrecht (Netherlands), KRO (Sweden), DACS (United Kingdom), ONDA
(Algeria), SABAM (Belgium), Jus Autor (Bulgaria), SOCADRA (Cameroon), SAYCO
(Colombia), LITA and DILIA (Czechoslovakia, one for the Slovak Socialist Republic
and one for the Czech Socialist Republic), BURIDA (Ivory Coast), SGAE (Spain),
BGDA (Guinea), Artisjus (Hungary), SIAE (Italy), BMDA (Morocco), ZAIKS (Poland),
SPA (Portugal), BSDA (Senegal), Proliteris (Switzerland), SODACT (Tunisia), VAAP
(USSR), JAA (Yugoslavia), SONECA (Zaire). Id.
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the Confederation Internationale des Societes d’Auteurs et Compositeurs
(C.I.S.A.C.), within the Conseil International des Auteurs des Arts Graphiques
et Plastiques et des Photographes, established in 1978. '°®

In the United States, the Artists’ Rights Society '°® or the Visual
Artists and Galleries Association, Inc., (VAGA) ''° would be equipped to handle

the practical collection of the droit de suite, since these organizations already

have an effective distribution system for reproduction rights.

b. Registry of art. Commentators did not agree about the need for
a registration requirement in a resale royalty law. Those supporting the need
for registration proposed several alternative schemes: creating a national
registry of art; '' limiting the royalty right to auction houses, and requir-
ing them to retain royalties in a trust account to be paid over to artists or a

112

collecting agency; requiring sellers to notify and pay artists for resale,

but alternatively notifying the Copyright Office when an artist cannot be

108 Id. at 133.
109 Artists® Rights Society is an organization which represents the
rights and permissions interests in the United States of a number of the European
rights societies, notably ADAGP and SPADEM of France and Bild-Kunst of Germany.
ARS also acts on behalf of American artists. New York Hearing at 96-97
(statement of Ted Feder of Artists’ Rights Society), App. Part III.

1o VAGA is a New York corporation and membership society for American
artists and galleries representing American artists. VAGA’s functions include
protecting artists’ copyrights and handling art licensing, reproduction rights
clearance, and royalties collection for artists. Founded in 1976, VAGA is a
membership association which distributes to its members all income after
deducting expenses. VAGA, "Ten Brief Functions of VAGA" (1992). See also New
York Hearing at 111 (statement of Robert Panzer of VAGA), App. Part III.

111
Part II.

112

San Francisco Hearing at 66 (statement of Professor Goetzl), App.

New York Hearing at 122 (statement of Robert Panzer), App. Part III.
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located; and recording sales in the Copyright O0ffice, with constructive notice
given to the record. '

One commentator proposed the establishment of a national registry
administered by the Register of Copyrights. Each work would be given a
registration number and the artist would pay the registration fee. The artist
would then receive a document, which would be transferred to the buyer at the
time of sale. Possession of the document would indicate clear title for a
subsequent reseller. The buyer would transmit a five percent royalty to the
Register, for the Copyright Office to disburse to artists. '**

Another proposal would require sellers of art to report transactions
to the Register of Copyrights. The information would include the identity of the
seller, the date of the sale, the selling price, and the amount of the royalty.
The initial sales price would be reported by the artist or his representative.
As an enforcement mechanism, the seller would have to pay the artist three times
the amount of the royalty for failure to record the sale. ''®

Finally, a third commentator suggested that using the already
existing Copyright Royalty Tribunal might be a more efficient means of collecting

and distributing royalties than starting a new artists rights society. In this

13 Comment 9, at 41 (New York Patent, Trademark & Copyright Law Assoc.),
App. Part I.

e New York Hearing at 144-45 (statement of Dan Homan), App. Part III.

18 Comment 13, at 93 (ASMP); See also Comment 14, at 112 (VLA); See
Comment 18, at 212 (Covel)(civil fines and double royalty payments); Comment 9,
at 41 (New York Patent, Trademark and Copyright Law Assoc.)(if reseller did not
give notice to artist of sale, statute of 1imitations on collecting royalty would
not run until artist received actual notice); New York Hearing at 81-82
(statement of John Weber)(certificate of authenticity tied to paying royalty),
App. Part III.
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model, artists would register their works, with their names and addresses, in a
central registry as a precondition to making royalty claims. ''°

Those who opposed registration invoked the privacy interests of
parties to art transactions in not having their purchases and sales prices made

public. "7

The technology presently exists to track at least auction sales,
but, as registration opponents maintain, significant privacy issues will be
raised. One expert has developed systems, used primarily to locate stolen works
of art, that are capable of retrieving images of art works. The systems record
and transmit images by telephone transmission or through optical media. One
system, called Art Lost Register, compares registered works against works
registered for auction or police inquiries. Another system, monitoring worldwide
art sales, consists of a series of stations that scan the art catalogues of
various auction house. Information is placed on optical disks, and an access
charge is based on a combination of yearly subscription rate and an each time

118

user fee. Artists could use these systems to monitor their works -- if

dealers and galleries also supplied sales information -- but the information
would have to be made available publicly, or at least to the scanning sys-

tems. ''°

1e Comment 12, at 81 (Lawyers for the Creative Arts), App. Part I.

I New York Hearing at 198-99 (statement of John Koegel); Id. at 233
(statement of Gilbert Edelson), App. Part III.
118

ITI.

New York Hearing at 186-88 (statement of Thomas Dackow), App. Part

18 Id. at 192-95.
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Finally, commentators agreed that there should be no royalty for gift

120

transactions. However, there was disagreement on whether a sale should be

required for the royalty to kick in, or whether a barter arrangement would be

enough to trigger obligation for a royalty payment. '*'

6. Waiver_and Alienation of Royalty

Commentators favoring free alienability argued that a non-waivable

122

right would interfere with the ability to contract and that waiver is

necessary to encourage the risky purchase of works of young artists, 23 to

124

satisfy debts, and for assignment to societies for collection and enforce-

126

ment . Except to enforce collection, '*®* however, the remainder opposed

making the right waivable or alienable, '?’ lest young artists be pressured

into waiving their rights. '*®

120 New York Hearing at 109 (statement of Ted Feder), App. Part II.
Comment 13, at 94 (ASMP), App. Part I.

2! compare New York Hearing at 109 (statement of Ted Feder)(sale
required for royalty) with Comment 9, at 91 (ASMP)(royalty if barter transaction
worth more than $1,000), Comment 13, at 94-95 (ASMP)(royalty if barter value of

$250 or more) and Comment 14, at 114 (VLA)(royalty if barter value exceeds
undesignated threshold amount), App. Part I.

122 New York Hearing at 199 (statement of John Koegel), App. Part III.
123 See Comment 11, at 6 (ADAA), App. Part I.

124 Comment 12, at 81 (Lawyers for the Creative Arts), App. Part I.
126 Comment 13, at 94 (ASMP), App. Part I.

126 San Francisco Hearing at 14 (statement of Professor Goetzl); Comment
14, at 18.

127 Comment 2, at 2 (Yanick Lapuh), App. Part I. New York Hearing, at
102-03, 110 (statement of Ted Feder); Id. at 146 (statement of Jeffrey Homan),
Part III.

128 New York Hearing, at 90, 92 (statement of Hans Haacke), App. Part
III; Comment 8, at 36 (ARS); Comment 14, at 114-15 (VLA), App. Part I.

123



7. Preemption of California Law

As discussed ealier in this report, the California law has already
been challenged in judicial proceedings as being preempted by copyright law. It

survived a challenge under the 1909 Copyright Act, but several commentators and

129

legal experts believe it is preempted by the 1976 Copyright Act.

A11 commentators addressing the issue favored preempting California’s

130

law if a national resale royalty law were passed. One suggested, though,

that states should be free to provide greater levels of protection than the

131

federal minima. Mr. Gutton of France noted that the California law was

very restrictive and urged that the "scope of federal legislation should be more

widely protective. '*?

129 See discussion in Chapter II of this Report.

130 Comment 15, at 126 (Goetzl); Comment 14, at 114 (VLA), App. Part I.
13 Comment 15, at 126 (Goetzl), App. Part I.
132 Comment 16, at 191 (ADAGP), App. Part I.
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IV: INTEGRATION OF THE RESALE ROYALTY INTO U.S. LAW

Author’s rights have evolved in Europe around the recognition that
intellectual creations, particularly in art, deserve special protection. '
Unlike authors and composers, who are able to distribute identical copies of
their works, each having the same value, artists create unique or a limited
number of objects. Artists are also different from other authors in that they
cannot generally rely on repeated use of copies of their works. And since some

2 whether or not

argue that works of fine art are exploited with each sale,
there is a profit, resale royalties rest on the desire to encourage artistic

production by guaranteeing creators compensation, as with other economic rights. *

! Lillian de Pierredon-Fawcett, The Droit de Suite in Literary and

Artistic Property, 17 (1991).

2

Paul Katzenberger, The Droit de Suite in Copyright Law, 4 IIC, Int’]
Rev. of Indus. Prop. and Copyright L. 361, 367-68 (1973). See San Francisco
Hearing at 11-12 (statement of Professor Thomas M. Goetzl)(sale provides another
audience for work), App. Part II. Indeed, Professor Goetzl justifies the payment
of a royalty, even if there is a loss, on the fact that the sale provides the
next audience for a work. The situation is no different, he argues, than a play-
wright being paid a royalty by a theater company if a play flops, or an author
getting to keep an advance for an unsuccessful book. Id. Fawcett also argues
that the transfer of ownership of an original work is an exploitation of the
work. Like Goetzl, she contends that the transfer allows a new group of users
to enjoy the work in its most perfect expression, supra note 1, at 28.

It has also been maintained, however, that unique works and those that can
be produced in numerous copies are not analogous since the triggering event for
the former is the substitution of one owner for another, rather than the
distribution of another example of the original work. Stephen E. Weil, Resale
Royalties: Nobody Benefits, ARTnews 2 (March 1978). In this view, the resales
of the original are not exploitations, since no additional work is created.

3 Fawcett, supra note 1, at 18-20. It has been argued as an economic
matter, though, that records, sheet music, books and reproducible art -- which
all may be expanded by additional production -- are not analogous to unique art,
which cannot be. Thus, there is no justification for extending a royalty to fine
art, which is different in kind and not just degree. See Ben W. Bolch, William
W. Damon and C. Elton Hinshaw, An Economic Analysis of the California Art Royalty
Statute, 10 Conn. L.Rev. 689, 691 n.9. (1978).
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The droit de suite is most frequently justified as compensation for

the lack of a marketable reproduction right for works of fine art. With other
works, reproduction rights are commercially exploited by the indirect communica-

tion of a copy of the work to the public. Droit de suite rewards exploitation

a4

by direct communication of the very object. Only the original, it is

believed, can provide complete artistic enjoyment; and transfer of only the

original provides a new circle of users with this perfect enjoyment. °

Some also argue that the U.S. copyright law has failed to provide
economic incentives for visual artists comparable with those granted to authors

and composers. °

Unlike other creators who can produce and market endless
copies of their works, the artist creates one or a very limited number of works--
and a critical value of the work is its uniqueness. Authors and composers
receive royalties through reproduction and performance rights for all the copies

7

of their works that are exploited. Visual artists, on the other hand, are

paid for the initial sale of their works, have a minimal market for exploiting

4 Fawcett, supra note 1, at 54-55.

® Katzenberger, supra note 2, at 368.

8 See, e.g., Thomas M. Goetzl and Steuart A. Sutton, Copyright and the
Visual Artist’s Display Right: A New Doctrinal Analysis, 9 Colum. J. Art & Law
15, 16 (1984).

7 See 17 U.S.C. §§ 106(1), (4). In this way, authors who create in
many copies maintain a continuing connection with their works. Authors’
royalties, however, are subject to their market power at the time of their
contract negotiations. If authors are not well-established at this time, they
will not have the power to exact large royalties.
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8

their reproduction rights, ° and lose their most remunerative right -- that of

public display ® -- once they sell their creations. '°

Copyright legislation in the United States owes its origin to the
constitutional clause providing that Congress shall have the power

[t]o promote the progress of science and the useful
arts, by securing for limited times to authors and
inventors the exclusive right to their respective
writings and discoveries.

Copyright motivates creativity, while encouraging the broad public dissemination

12

of works to the public. Thus, in contemplating changes to the copyright law

8 See San Francisco Hearing at 5 (statement of Professor Thomas M.

Goetzl)(reproduction not primary market for works of visual art), App. Part II;
New York Hearing at 179 (statement of James Rosenquist)(this noted artist paid
only $3,000 in 31 year career for reproduction rights), App. Part III.

° The Canadian government, for example, presently compensates artists
for works owned in the government’s art bank. San Francisco Hearing at 5
(statement of Professor Thomas M. Goetzl), App. Part II.

10 Even though the copyright 1aw recognizes a distinction between a work
and the material object in which it is embodied, 17 U.S.C. §202, this separation
largely disappears where the work is created in only one or an extremely limited
number of copies: once a collector has purchased an original painting, for
example, the artist no longer possesses either the work or the object to
display. Moreover, even if the artist has retained copyright, the First Sale
doctrine effectively cuts off his public display right. Id., § 109(c)(owner of
copy entitled to display copy publicly). Works may be leased or otherwise
alienated without title passing, although this is, no doubt, and unrealistic
alternative if purchasers want ownership of paintings, sculptures and other works
of fine art that they acquire in the art market.

For all of these reasons many commentators, including Professor
Perimutter, argue that the artist is at an economic disadvantage. Letter from
Shira Perimutter, Assistant Professor Columbus School of Law, Catholic
University, to Ralph Oman, Register of Copyrights (November 10, 1992). Professor
Perimutter asserts that “Given the realities of the market for fine art,
copyright is often a nearly valueless entitlement for the artist." Id. at page
2.

M U.S. Const., Art. 1, Sec. 8, C1. 8.
12 See Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417 (1984).

This is also the purpose of the Visual Artists Rights Act of 1990. H.R. Rep. No.
101-514, 101st Cong., 2d Sess. 5 (1990).
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-- whether resale royalties constitute authors’ rights or are more in the nature
of moral rights -- '* this constitutional framework serves as a logical matrix
for balancing creator and user rights.

One can argue that the potential for increased remuneration is a
potent incentive for further creation. It is not clear, though, whether the
royalty is too far removed from the act of creation to be an incentive. ' 0n
the other hand, the decreased prices for works of visual art in the primary

market -~ the consequence of the later royalty payment % _~ will not help a

3 Because the droit de suite is inalienable, Berne Convention Article

l4ter (1), some have concluded that the right is more akin to a moral, than an
economic, right. But there is disagreement. One theory is that a work embodies
a property interest attached to its creator, and the work sold is the creation,
not the art object. The resale royalty has no autonomous existence under this
approach, it is merely a consequence of the moral right of paternity. Another
perspective is that moral rights and economic rights coexist: the creative
personality is protected by moral rights, while the creation which is the fruit
of it is protected by economic rights. Fawcett, supra note 1, at 32. Still
another view is that the resale royalty is more closely allied with the
reproduction right as a pecuniary right and is, thus, part of the author’s
copyright. Diane B. Schulder, Art Proceeds Act: A Study Of The Droit De Suite
And A Proposed Enactment For The United States, 61 Nw. U.L. Rev. 19, 22 (1966).
See also Rita E. Hauser, The French Droit De Suite: The Problem Of Protection For
The Underprivileged Artist Under The Copyright Law, 6 Bull. Copyright Soc. 94,
110 (1959)(droit de suite is author’s right because it protects artist in
exploitation of his work).

4 See, e.g., Comment 15, at 120 (Goetzl)(royalty alone unlikely to

either encourage or discourage creation of new works); Comment 16, at 189
(ADAGP) (royalties have no effect because creation is generally independent of
economic criteria), App. Part I.

18 Bolch, Damon & Hinshaw, supra note 3, at 693. In addition to
reducing original bid prices, the royalty also forces artists to invest in their
own work, sometimes contrary to their best interests. Id. at 695. Moreover,
except for well-established artists, who might ultimately benefit from royalties
despite the initial price decrease, most artists’® works do not increase
substantially in value and the resale royalty will not make up for the initial
deficiency. Stephen E. Weil, Resale Royalties: Nobody Benefits, ARTnews 5 (March
1978). Weil also contends that the worst problem facing contemporary artists
is the lack of a broad initial market for their works, not abuses in the resale
market. And what would benefit them most is an increase in the funds available
to purchase art in the primary market. Id.
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damaged contemporary art market. And with increased sales charges, institutional

collectors, such as museums, will be discouraged from taking risks on portfolios

16

of contemporary art. Yet the royalty cost may be absorbed 1ike other costs

associated with art transactions, without causing a ripple in the art market. '’
The essence of the resale royalty is the disparity between the initial sales
price and the price for which a work is later sold. '® This concept fits easily
within the Continental systems that recognize a continuing relationship between

19

an artist and his work, even after it has been sold. Consistent with this

view, possession of art is not like owning a widget, even after a work is sold
it remains under the influence of its creator. ¥
The United States, however, follows the more traditional view of

property rights -- that the purchaser of an item for a freely negotiated price

16

Bolch, Damon and Hinshaw, supra note 3, at 695.

v See Comment 14, at 100 (participants in art market accustomed to
incurring charges on sale of art, and a number of collectors are art lovers who
purchase for more than economic gain).

18 Paul Sherman, Incorporation of the Droit de Suite into United States
Copyright Law, 18 Copyright L. Symp. (ASCAP) 51 (1968).

19 However, even under French property and contract law, the alienation
of chattel without any reservation resuits in a complete and total divestment cf
all the seller’s interests. Thus, if an artist sold a work without reserving any
rights, but for moral rights, he would be stripped of any claims to it. Through
moral rights, however, a creator may control and even suppress the use of his
product, even though he no longer owns it. The principle is in complete
derogation of the concept of exclusive ownership, and, in fact, in France,
exclusive and total ownership of intellectual property, other than by the
creator, is not possible. Hauser, supra note 13, at 103.

20 See Fawcett, supra note 1, at 16-17. Although, at least one artist
implicitly conceded, in the context of arguing that artists should not have to
share any loss if they receive the benefit of the resale royalty, that art is
like a commodity -- a stock or an automobile, for example -- and that one should
not expect to be reimbursed for a depreciation in value. New York Hearing at 76-
77 (statement of Hans Haacke). The analogy is perhaps not apt since an art owner
possesses his work subject to the potential to pay a royalty someday, yet the
stock or automobile owner has no such encumbrance.
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is the absolute owner -- and is less receptive generally to restraints on free

alienability. And, indeed, the lack of alienability in the droit de suite is the

most substantial restriction of the owner’s rights: the transferee may receive
and assign any or all of the author’s exclusive rights that he has acquired in
a work, but he is barred from obtaining the resale royalty. *'

The royalty also raises significant privacy concerns in that artists
would need to obtain certain information about sales prices and ownership that
sellers, purchasers, and other owners may not want to disclose. %

Moreover, the comparison of the relative protection and remuneration
of artists and other creators is extremely difficult to establish. Although
authors who do not create unique works are rewarded by royalties and can produce
numerous copies and reap the benefits, the value of works of art is determined
by scarcity and works of fine art do not require the same level of demand to

23

secure a living for the artist. In this way, even though some fine artists

cannot avail themselves of reproduction rights, ?* it may be argued nevertheless

that the copyright scheme, in fact, favors these artists. #°

z See Berne Convention, Article 14ter (1); see generally Fawcett, supra

note 1, at 34.

2 New York Hearing at 198-199 (statement of John Koegel), App. Part
IIl.

23

Weil, supra note 2, at 2.
2 A major economic argument for the resale royalty is the relative
inability of fine artists to exploit the reproduction right. Artists may not be
using all available media for the exploitation of their works, e.g. posters,
cards, prints, shirts, rugs, art books.

b See id. Authors also receive their royalties over time, while
artists get a lump sum that can be invested and receive interest. Monroe E.
Price, Government Policy and Economic Security for Artists: The Case of the Droit
de Suite, 77 Yale L.J. 1333, 1346 (1968). Moreover, having more recognizable
objects to manipulate, artists are favored under the tax code, since they are
(continued...)

130



Additionally, successful artists -- and those are the primary ones

26

that copyright and droit de suite reward -- secure ever increasing prices

as their reputations grow and they sell successive works. %’

In this way, in
fact, they continue to maintain a connection with their body of work, even after
sale, undercutting one of the primary arguments supporting the resale royalty.

Most importantly, it is not clear that the analogy holds between the
sale of works subject to continuing royalties and the sale of works of visual
art. First, the former are sold in thousands of copies to large groups of
customers, and until the last copy is sold, the author, entitled to remuneration
for all copies, does not know the total revenue from the work; works of fine
arts, on the other hand, are sold to one or a limited number of customers and the
creator can control the distribution of his works and has all, or virtually all,

28

of this information at the time of sale. Second, the triggering event for

%5(...continued)
better able to arrange expenses and charitable deductions to minimize income
taxes. Id. at 1347.

Although the copyright law is technically a statutory recognition of
proprietary rights in intellectual property, it also reflects the economic
realities of how works are exploited in the market. Given a painter or sculptor,
and an author or composer of comparable stature, the former will receive greater
remuneration for each original or limited edition painting or sculpture that they
sell than will the latter for each book or sound recording sold. Authors and
composers must therefore sell more copies of their works than painters and
sculptors to receive equal remuneration. Thus, from a purely economic
perspective, the copyright protection extended to fine artists is more favorable,
or at least equal to, that given to authors and composers.

26 New York Hearing at 201-02 (statement of John Koegel)(resale
royalties, like copyright, reward only successful creativity), App. Part III.

z Lewis D. Solomon and Linda V. Gi11, Federal and State Resale Royalty
Legislation: "What Hath Art Wrought?", 26 U.C.L.A. L.Rev. 322, 331 (1978);
Comment 11, at 11. For a comparison between artist social security, which
provides financial assistance to young creators generally, and droit de suite,
which by its terms is a personal right of visual artists and benefits only
successful creators, see Katzenberger, supra note 2, at 370-71.

28 Comment 11, at 7-8.
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the resale royalty is the substitution of one owner for another, rather than the
distribution of another example of the original work, as is the case with works

created in many copies. 2°

A more apt comparison perhaps would be the resale
of a first-edition book, for which authors are not paid a royalty. *°

Assuming that the Copyright Act has a detrimental impact on fine
artists as compared to other creators, it is not clear that the use of resale
royalties is the best means by which to level the playing field. Arguments have
been made that the presence of resale royalties has had an adverse effect on the
primary markets for comtemporary art in California and France, although there is
31

strong disagreement about this point.

The droit de suite also depends on frequent resale, making the right

less valuable to the artist if his or her art does not change hands within a

relatively short period. 3> Moreover, an artist whose work is resold frequently

may gain more than one whose work has appreciated more but is only resold once. *

29

Weil, supra note 2, at 2.
30 See New York Hearing at 24-25 (statement of Stefan Andersson)(authors
are not paid for resale of first edition books). However, the Berne Convention
contemplates that writers and composers will receive resale royalties for
original manuscripts. Article l4ter (1), App. Part III.

n Comment 11, at 13-14 (ADAA); The president of the Art Dealers
Association of America also maintains that England, not having as strong an
economy as France -- but also lacking the resale royalty -- has a healthy art
market. Id. at 14. But see Comment 15, at 4 (Goetzl)(California art market
thriving despite royalty); Comment 14, at 5 (VLA)(French art market has thrived).
Cf. Comment 16, at 1 (ADAGP)(auction houses in countries without a royalty --
England, Switzerland and Netherlands -- do not have higher turnover than France
or Germany, where right exists), App. Part I.

32 Bild-Kunst, the artist’s rights collection society in the Federal
Republic of Germany, acknowledges, in fact, that it is doubtful that the royalty
will help most 1iving artists, since their works will not be resold during their
lives. Comment 17, at 1.

33 New York Hearing at 220 (statement of Steven Weil), App. Part III.
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Moreover, since most artists do not have a resale market, they may suffer if
purchasers pay less in the primary market, factoring in the future royalty. **
Additionally, the right is best administered when applied to public sales, 1like
auctions, and most works are not sold in this manner. 3® And even when the right
is applied to dealer and private sales, it is difficult to administer and the

%  Finally, galleries spend

costs may outweigh the benefits of the system.
equal amounts promoting their artists, experienced or not. But the works of
young artists are not immediately profitable and need to be subsidized by more
successful, established artists. For smaller galleries particularly, the resale
royalty could reduce the number of unprofitable exhibitions of inexperienced
artists. ¥’

As a matter of policy, does Congress want to help struggling artists
or provide an economic right that may simply reward only commercially successful
creators whose work is frequently resold? A considerable body of literature
concludes that the royalty favors those who are already established and does not

aid the plight of those without a market for their works. ** And are the

34

Merryman).

San Francisco Hearing at 31 (statement of Professor John H.

(7]
[1°d

36

N

ee 69 Australian Copyright Council (1989).

38 Id. at 13.

37 Comment 11, at 72 (ADAA), App. Part I. See San Francisco Hearing at
31-32 (statement of Professor John H. Merryman)(dealers will be forced to have
fewer shows of unrecognized artists and purchase and resell works of only famous
artists), App. Part II.

38 See, e.q., Fawcett, supra note 1, at 144; New York Hearing, at 198
(statement of John Koegel), App. Part III; Weil, supra note 2, at 5; Bolch, Damon
and Hinshaw, supra note 3, at 692, 695. Cf. Tom R. Camp, Art Resale Rights and
the Art Resale Market: An Empirical Study, 28 Bull. Copyright Soc. 146, 158-59
(1980) (resale right would have deleterious effect for purchasers for which price
is important factor).
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benefits of the resale royalty worth the concomitant costs: for example, that
Congress would have to make inherent value judgments about why people should buy
art -- whether for consumption or investment -- and reward the true connoisseur
who does not contemplate reselling his work? ¥

The resale royalty also encourages the creation of particular types

40

of art. To be truly effective the droit de suite must be an incentive to

produce works that are resold frequently: *'

easel paintings and traditional
sculpture, for example, where conception is embodied in a single object. *?

Finally, does Congress want to eliminate, or even qualify, the First
Sale doctrine, and abandon well-settled principles of free alienability in Anglo-
American property jurisprudence? *3

Several arguments, largely equitable, are advanced in support of the

droit de suite. Since the original buyer, possessing artistic taste and courage,

gambles his money on a work without market value, he should benefit from any

3 In value-neutral economic terms, people buy art either as a pure

consumption good, with no resale foreseen, to enjoy the nonmonetary benefits from
ownership; or, they buy at least partly for investment.

Indeed, contemporary art may be a bad financial investment. Unlike
stock, which has tax deductible losses and costs of ownership, and a sales
commission of only one percent, the costs of selling a piece of art are often 15
to 25 percent of the purchase price, plus the intermediate costs of insurance,
conservation and shipping -- none of which are deductible. The disparity is
particularly great where royalties are calculated based on gross proceeds, since
tax is keyed to profit alone. S. Weil, supra note 2, at 4.

40

Price, supra note 24, at 1338.
41 Id. at n. 15.
42 Id. at 1339 n.16.

43 See New York Hearing at 7 (statement of Jean-Marc Gutton)(contrasts
resale royalty with notion of copyright as pecuniary right over commercial
product for which artist retains no right), App. Part III; Schulder, supra note
13, at 28 (concept of individual purchaser having to share ownership with other
inconsistent with U.S. property law).
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increased value. But when a later purchaser is a businessman without any
artistic taste who wants a good business deal by buying an article with
recognized high value, it is fairer to give any increase to the artist or his
heirs. *

In France, the seller pays for the privilege of having enjoyed a work
of art during the time he had it. Much like the author who receives royalties,
the artist participates in the continuing exploitation of his works. Under
French law, the artist shares in the total sales price of a work. *°

This approach, however, does not account for the low profit margin
on art sales, and the seller’s costs and dealer commission. “® There is
something inherently unjust, as well, in permitting an artist to benefit from
increases, without also having to share the risk of loss. 47
In Germany, the artist’s royalty is premised on the belief that the

increased value of a work was always latent in it, and due to the artist’s

continuing work. The increase in value is what the artist should have received

as Francois Hepp, Royalties From Works Of The Fine Arts: Origin Of The

Concept Of Droit De Suite In Copyright Law, 6. Bull. Copyright Soc. 91, 92-93
(1959). A shortcoming of this theory, however, is that it is the seller (the
original purchaser of taste and courage) and not the new purchaser who pays the

resale royalty.

45

Supra note 35, at 11.

a8 Solomon and Gi11, supra note 26, at 341. Stephen Weil estimates, for
example, that a $10,000 painting would require 20 percent average expense for
maintenance. If the gross sales proceeds are coupled with a five percent resale
royalty, the break even point for the sale would be at 133 percent of the
purchase price. Weil, supra note 2, at 4. Thus, royalties encourage the
retention of works for long periods -- or at least long enough to amortize the
costs of ownership and sale -- rather than the injection of new money into the
contemporary art market.

47

Fawcett, supra note 1, at 11.
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originally. *®

From the German perspective, artists are exploited because the
true value of art is not realized until many years after the original sale, and
the creators do not share in any appreciation in value. Since art is often in

49

the avant-garde, artists should not be punished for their prescience.

In pure economic terms, however, the value of an object is what a

willing buyer will pay a willing seller at a given time. °°

Thus, when a young
artist without a recognized market sells a work to a collector -- who assumes the
considerable risk that the work may decline in value -- market forces dictate the
price and terms of the exchange. And consistent with our concepts of property
rights, the collector receives the interests he negotiated in the work as a quid
pro quo for his gamble.

There are other flaws, as well, with the intrinsic value supposition.
First, there is nothing inherent in the concept of art which furnishes artists

with particular privileges. The relationship between the artist and his work is

largely driven by cultural interests, and whether a work is valued, in itself,

48 Id. Cf. San Francisco Hear1ng at 47 (statement of Richard
Mayer)(worth implicit in work of art lies in artist’s development over years of
production, not with object sold). This concept is a variation on the economic
doctrine of "just price," that things have an objective, intrinsic value, in and
of themselves, App. Part II. Bolch, Damon, and Hinshaw, supra note 3, at 690.

49 As one author noted:

Works of the fine arts have an economic
value which varies considerably, according
to the tastes of the public, fashion, and
the evolution of artistic views. The
greatest masterpieces of art have generally
not been recognized at the time they were
created.

Hepp, supra note 43, at 92. See also New York Hearing at 161 (statement of
Sanford Hirsch)(fashion is key factor in art market), App. Part II.

50 New York Hearing at 215 (statement of Stephen Weil), App. Part III.
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is a matter that varies from time to time and society to society. ®'

Second, factors other than the continuing efforts of the artist raise
the value of a work. These include the premature death of the artist, his
failure to live up to earlier promise, and any reduction in supply of an artist’s
work or inclusion in a well-known collection, as well as inflation in the art
market generally. °2 The price of art, 1ike other commodities, varies with
supply and demand, and the artist is only one of the many factors that impact
price. ®°

Third, it is an economic reality that most art depreciates in value,

% And as a matter

so a royalty based on profit will not benefit most artists.
of fairness, it is difficult to ignore devaluation of currencies and conservation
costs.

Fourth, the intrinsic value concept relies on the attenuated
connection between artists and subsequent and unknown sellers, so that purchasers

end up with a share of the artist’s fame, and not a piece of art. °°

&1 Price, supra note 41, at 1336 n.13.

52 One royalty advocate, acknowledged, in fact, that if royalties are
paid on the gross sales price, there is no need to adjust for inflation because
the royalty will have been paid in inflated currency. Comment 14, at 105-106.

53 New York Hearing at 209-10 (statement of Stephen Weil), App. Part
III. Indeed, Weil maintains that even if the artist’s continuing efforts are the
principal basis for the increased value, the artist still should not be entitled
to a share of the increase. If a house’s sales price increases because a
developer builds a golf course nearby or the architect later becomes famous, Weil
argues, neither the developer nor the architect is entitled to a share of the
proceeds. Id. at 210.

54

Solomon and Gill, supra note 26, at 341.

56 Fawcett, supra note 1, at 16, n. 70.
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Finally, the complexity of calculations make a royalty based on
appreciation difficult to implement. °°

In Belgium, the contract principles of changed circumstances and
unjust enrichment underlie the royalty right. There is a continuing relationship
between the artist and those who purchase his work, and, it is believed, a seller
should not benefit unjustly from any increased value in an artist’s work. ®’
This approach presupposes that value increases are not the result of any specific
activity or ability of the owner of a work, so that he should not benefit at the
creator’s expense. °°

The Belgian and intrinsic value theories, however, share many of the
same problems. Initially, the putative enrichment is based on a contract between
a willing seller and buyer that was legitimate at the time of the transaction.
No injury has been caused when the purchaser pays the artist a modest sum to buy
a work; it is only later when the work increases in value -- whether through the

artist’s additional efforts or not -- that the price becomes insufficient. ®°

se Id. at 13. See New York Hearing at 101-02 (statement of Ted
Feder) (experience not successful in Italy, Portugal, Uruguay, Czechoslovakia and
California, where royalty applied to increase in value over preceding sale), App.
Part III; Comment 13, at 91 (gross revenue calculation avoids confusion from
trying to base percentage on seller’s profit), App. Part I. But see New York
Hearing, at 220 (statement of Stephen Weil)(easier to track royalty based on
appreciation because necessary information must be reported for income tax
purposes), App. Part III.

57

Supra note 1, at 14.

o8 Id. at 13.

58 1d. at 14-15.
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And for unjust enrichment to be truly equitable, the seller would be permitted
to deduct the cost of resale and the expenses of ownership.

Regardless of whether the resale royalty is based on the entire sales
price or merely the increase in value of the art work, there are consequences to
the integration of the royalty into the free market system. Some argue that the
royalty encumbers future sales and depresses the art market. And to the extent
that works of visual art can be substituted readily by another commodity,
patterns of demand are altered and prices and sales volume are reduced. ®

Further, art that is easily reproducible, ephemeral or of monumental
scale, will probably not be resold within the life plus fifty year period. *

Moreover, although almost all works of living artists decline in
value, purchasers may not deduct these losses on their taxes, even though any

63

profit is fully taxable. Seen in these terms, the royalty is a deterrent

and not an incentive for the collection of modern art, and the money for

60 Collectors pay for framing, conservation, storage, time-use of

capital and absorb any loss on resale. Under this scenario, it is argued, the
only plausible economic basis for a resale royalty would be if there were no
ownership costs and art always increased in value. New York Hearing at 217
(statement of Stephen Weil), App. Part III. Moreover, contemporary art is the
most difficult to sell, and in addition to all the costs of conservation and
maintenance, the seller must also pay a 15-20 percent dealer commission, and
capital gains tax. New York Hearing at 256, 261-62 (statement of Gilbert
Edelson), App. Part III. For auction sales in England and the United States,
transaction costs are split between the seller and buyer, 10 percent each. New
York Hearing at 260-61 (statement of Mitchell Zuckerman).

8 Comment 11, at 69.
62 Price, supra note 24, at 1341-42. But see Katzenberger, supra note

2, at 371-72 (inapplicability of droit de suite in certain circumstances does not
invalidate right since it is only one of several exploitation rights which in
totality protect author).

63 New York Hearing at 229 (statement of Gilbert Edelson), App. Part
III. One commentator suggested that royalties should be deductible from capital
gains or losses at resale, and be considered ordinary income to the artist.
Comment 18, at 212.
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administration of the right may come from collectors who would otherwise have
used the money to acquire art. **

Finally, society’s perception of the role of artists is also crucial
to the integration of a resale royalty into our economic and legal systems. The
notion of starving artists being exploited by wealthy, savvy investors does not

do justice to reality. Rather, it might be that, as Monroe Price argued

e suite is based on romantic

forcefully a quarter of a century ago, droit

6

nostalgia. Price warned that the starving artist perception can have

perverse effects as the basis for public policy, if the government concentrates
on the perceived inequity of the 1ag time between artistic creation and market

acceptance, and droit de suite becomes the penance that society does. °°

Some convincing arguments were made that artists earn no less than
other workers of similar training and personal characteristics. ¥  Like

participants in a lottery, some individuals are attracted to high-risk careers

New York Hearing at 231-32 (statement of Gilbert Edelson), App. Part
II1.

68 Price wrote:

The droit de suite springs from a nostalgic
recollection of the late nineteenth centu-
ry. It is a case, not unusual, of legisla-
tion passed or posed to correct a situation
that no longer exists with the intensity
that provoked reform.

Price, supra note 24, at 1335.
ee Id. at 1336.

67 Randall K. Filer, The "Starving Artist" - Myth or Reality? Earnings
of Artists in the United States, 94 J. of Pol. Econ. 56 (1986). However, the
vice president of National Artists Equity stated at the New York hearing, that
artists work less in their professions than do accountants, for example, and that
accountants will make more money. New York Hearing at 169-70 (statement of
George Koch), App. Part III.
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in the arts for the possibility of an eventual large payoff or the significant
nonmonetary rewards of creation, and are willing to sacrifice consumer goods for
other advantages. ®® Additionally, fewer artists leave their professions than
do workers in other occupations. ®°

And just as artists voluntarily enter their profession, it may be
argued that they are similarly not exploited when they enter into a transaction

7 The artist is faced with a choice of whether to sell

with a wealthy buyer.
his work today, or to hold the art as an investment for a certain time period.
A sale will take place if the artist has a greater present need for consumption
than the buyer. And although both the artist and the buyer agree on the future
price of a work, they differ in their preference for present relative to future

consumption. '

68 1d. at 57. For example, artists work a substantially lower average
number of hours, id. at 61, and have more rapid earnings growth than other
workers, id. at 72, and, over the age of 40, earn more than nonartists. Id. at
63.

69 1d. at 59.

70 Bolch, Damon and Hinshaw, supra note , at 693.

" Id. at 692-93. As a practical matter, though, an artist needs money
for food and shelter, as well as the costs associated with the preparation of his
work, and may not have any choice about selling his work for present consumption.
See San Francisco Hearing at 48 (statement of Eleanor Dickinson)(producing art
is very expensive and present income is needed to continue production), App. Part
II; New York Hearing at 161-62 (statement of Sanford Hirsch)(artists bear cost
of development and many of dealer’s overhead costs for crating, transportation,
framing and advertising), App. Part III.

However, Willem de Kooning’s perspective, that collectors who
benefitted from increases in the value of his works helped him to continue
painting by paying for art materials, food and rent, is probably a more realistic
appraisal of the choice of entering the art profession. See New York Hearing at
237-38 (statement of Gilbert Edelson), App. Part III.

141



V. CONCLUSIONS AND RECOMMENDATIONS

A. PRINCIPAL CONCLUSIONS

Copyright legislation in the United States is grounded in the
constitutional clause, which motivates creativity, while encouraging the broad
public dissemination of works. Thus, whether resale royalties are moral or
author’s rights, the constitutional framework provides a logical matrix for
balancing creator and user interests. Consistent with the constitutional purpose
of encouraging creativity, it may be argued that the potential for increased
remuneration is a potent incentive for further creation. Yet it is equally
plausible that the royalty may be too far removed from the action of creation to
provide any motivation. Any increase in creativity, however, must be balanced
against the possible real-life economic consequences of decreased art prices in
the primary market -- the possible direct consequence of the later royalty
payment -- which will not help an already damaged contemporary art market.
Further, increased sales charges will arquably discourage collectors from risking
the purchase of contemporary art, inhibiting its dissemination. Yet when all is
said and done, the art market may absorb royalty costs, like other costs

associated with art transactions, without a ripple.

The European concept of droit de suite derives from the moral right
of paternity, connecting authors with their creative progeny, even after
alienation of the works. From this perspective, artists benefit as a matter of
equity, not welfare, from increases in the value of their fine art. Such
increases, it is believed, are based on the artist’s continued work, and
purchasers should not be unjustly enriched through the artist’s continued
evolution.
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Works created in numerous copies are commercially exploited by the
indirect communication of a copy to the public, through either reproduction or
performance. A critical value of fine art lies in its uniqueness. Thus, some
argue that the U.S. copyright law, which is driven typically by economic
exploitation of many copies, has failed to provide economic incentives for fine
visual artists who create works in unique or limited copies. Visual artists are
paid only for the initial sale of their works and have limited markets for the
exploitation of their reproduction rights. Because of the First Sale doctrine,
they also lose their potentially most remunerative right -- that of public
display -- once they sell their creations. Reasoning that other authors have an
easier time exploiting their works through copyright, advocates justify the
resale royalty as the artist’s compensation for the lack of a marketable
reproduction right, rewarding exploitation by the direct communication of the
very object.

Based on our examination of the written comments and the hearing
record, and our independent research, the Copyright Office is not persuaded that
there are legitimate economic interests of visual artists that would be helped
by a resale royalty. Although authors who do not create unique works can produce
numerous copies or license numerous performances and reap the benefits of
continued royalties, the value of works of fine art is determined by scarcity.
Visual art works do not require the same level of demand as printed works, for
example, to secure a 1iving for the artist. Indeed, in this respect, even though
fine artists cannot avail themselves optimally of reproduction rights, it may be
argued nevertheless that the copyright scheme favors such artists who have fewer

works to market.
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Moreover, successful artists -- who will typically garner more income

from droit de suite -- secure ever increasing prices as their reputations grow

and they sell successive works. Thus, they do continue to maintain a connection
with their body of work, albeit not the specific work resold, even after sale,
undercutting one of the primary arguments supporting the royalty.

It is not clear that the copyright analogy holds between the sale of
works subject to continuing royalties and the sale of works of visual art. A
book, for example, is sold in thousands of copies to large groups of customers
and the creator cannot control the distribution and acquire all the information
about the work’s revenue until the last copy is sold. A sculpture, on the other
hand, is sold to one or a 1imited number of customers and the creator can control
the distribution of the work and has all, or virtually all, this information at
the time of the sale. Moreover, the triggering event for the resale royalty is
the substitution of one owner for another, rather than the distribution of
another example of the original work, as is the case with works created in many
copies. While the event of resale is a convenient touchstone for triggering
payment to the artist, it is not clear that it is actually a new exploitation of
the work. A more apt comparison between books and sculptures would be the resale
of a first-edition book, for which authors are typically not paid a royalty.

Undoubtedly the enhanced reputation of a creator has a positive
effect on future sale prices for every kind of authorship. While there has been

some legal effort through droit de suite and consideration of "best seller”

reformation of contract provisions in a few countries, to even out disparities
when a work appreciates a great deal after the initial sale, it is not clear how

successful these efforts have been.
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Because the Copyright Office lacks sufficient current empirical data
about several important facts, which the administrative hearing process and
scholarly research have not supplied, we cannot accurately compare the respective
remuneration of authors who create in many, and artists who create in limited,
or unique, copies. Any conclusions that we could make about the number of
artists who would benefit from the resale royalty must be based, therefore, on
anecdotal evidence and limited sample size. Most significantly, there is no
clear evidence indicating the frequency of resale of works of fine art. Thus,
even if Congress determines that the Copyright Act does treat fine visual artists
in a manner less favorable than authors or composers, it is not clear that the
resale royalty right is the best means to offset this disadvantage, particularly
if it is not triggered with any frequency within the copyright term. There is
evidence that as few as one percent of artists will qualify for the royalty.

Lacking hard numbers and quantifiable experience to determine
empirically that the royalty is a viable option for U.S. artists, it is helpful
to look to existing royalty systems in other countries as a frame of reference.
In France, for example, where the concept originated and the country has had
three-quarters of a century to iron out difficulties in the administration of the

right, application of the droit de suite has led to some criticism. The royalty

is applied to the total sales price of a work of art, departing from the
rationale of permitting artists to participate in increases in the value of their
creations. Applying the royalty to the total sales price of a work is
particularly unfair when the work decreases in value, since in addition to the
collector’s loss on the transaction, he or she must also pay the associated costs

of art ownership.
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The droit de suite in France has been applied only to auction houses

-- presumably because they are easier to monitor -- even though, in theory, the
right is equally applicable to dealer and private sales. Dealer sales are, in
fact, covered by the 1957 law, but no implementing rules have ever been issued.
Estimates for the percentage of sales in galleries as compared to those in
auction houses ranged from 60% art dealers to 40% auction to an estimate that
there are four times as many sales through galleries and private transactions as
through the auction market. Thus, a large number of resales of contemporary art

are not subject to the droit de suite. Both France and Germany have established

agreements with art galleries to make social security payments for artists even
though artists are not employees of art galleries.

That there are more sales though dealers and private parties than
auction houses is probably also the case in the United States. At large houses
like Christies and Sotheby’s there is a sales minimum that may vary depending on
the kind of work involved. Combined with a large sales commission, this would
tend to restrict auction sales to valuable works. If the right is applied to
dealer and private sales, it is difficult to administer and the costs may
outweigh the benefits of the system, particularly if, as in California, the
artist must enforce his own royalty rights.

The German approach to the resale royalty reasons that the increased
value of a work was always latent in it and is due to the artist’s continuing
work. When a new artist sells a work to a collector -- who assumes the
considerable risk that the work may decline in value -- market forces, however,
dictate the price and terms of the exchange. In a free market, there is arguably
no latent value of an object, rather it is only as valuable as the price a

willing buyer will pay a willing seller at a given time. Additionally, there are
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factors other than the continuing efforts of the artist that raise the value of
a work. These include the premature death of the artist, his or her failure to
live up to earlier promise, any reduction in the supply of his or her work or the
inclusion in a well-known collection, or inflation in the art market generally.
On the other hand, since most art depreciates in value, a royalty based on profit
will benefit few artists.

Purchasers may not ordinarily deduct any losses on their taxes, even
though all profit is fully taxable. In this way, the royalty discourages, rather
than encourages, the collection of modern art. Some of the European countries
do offer tax incentives including reduction of the (VAT) value added tax.

While basing the resale royalty on the gross resale price may seem
less equitable, the complexity of calculations make a royalty based on
appreciation difficult to implement. Countries such as Italy that base the
royalty on appreciation have encountered enforcement problems.

The Belgian approach, based on the contract principles of changed
circumstances and unjust enrichment, and the intrinsic value theory shares many
of the same shortcomings as the French or German approaches. The putative
enrichment is based on a contract between a willing seller and buyer that was
legitimate at the time of the transaction. No injury was caused when the
purchaser paid a modest sum to buy a work, it is only later when the work
increases in value that the price becomes insufficient. For unjust enrichment
to be truly equitable, the seller would have to be permitted to deduct the costs
of resale and ownership.

Additionally, the resale royalty concept fits awkwardly within a free
market economy. Although several European authorities maintain that the royalty

has not adversely affected their art markets, others maintain that the presence
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of the royalty has hindered several European art markets. It is not clear what
conclusions can be drawn from the California experience. Again evidence is
inconsistent about the extent to which the resale royalty right has affected sale
of contemporary art in California, and the number of sham sales that have shifted
to other jurisdictions. On the other hand, it is clear that the California
resale right has not been fully realized.

The argument is also made that the royalty benefits only successful,
well-established artists, and that most artists, who lack a resale market, will
suffer in the primary market as prices are depressed, anticipating the future
royalty payment.

The usefulness of the royalty depends, as well, on the creation of
the type of art that Congress wants to encourage. To be effective the droit de
suite must be an incentive to produce works that will be resold -- ideally, easel
paintings and traditional sculpture, where conception is embodied in a single
object, or a very few copies.

Implementation of the royalty would require qualification of the
First Sale doctrine. The copyright law recognizes a distinction between a work
and its material embodiment. This separation largely disappears, however, when
a work is created in unique form. Once a collector has purchased an original
painting, for example, the artist no longer possesses either the work or the
object to display, whether or not he or she has retained the copyright. And even
if the artist creates several copies of a work, he or she must compete with the
copy owner’s right of public display.

Finally, the resale royalty raises significant privacy concerns since
artists would need to obtain information about sales prices and ownership that

sellers, purchasers and other owners may not want to disclose.
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In summary, based on its analysis of the foreign and California

experience with droit de suite, the administrative record of the hearings and

written comments, and independent research, the Copyright 0ffice is not persuaded
that sufficient economic and copyright policy justification exists to establish

droit de suite in the United States. The international community is now focusing

on improving artists’ rights, including the possibility of harmonization of droit

de suite within the European Community. Should the European Community harmonize

existing droit de suite laws, Congress may want to take another look at the

resale royalty, particularly if the Community decides to extend the royalty to
all its member States.

Many countries offer alternative solutions that the United States
might want to consider. Although the Copyright O0ffice does not necessarily

endorse alternative solutions, in the next section of our Conclusions and

Recommendations we briefly consider possible alternatives to droit de suite. In
the event Congress should determine that the time is ripe for introduction of

droit de suite in the United States, the Copyright Office has prepared a possible

model of a droit de suite system. This model should facilitate establishment of

a system with a better chance of achieving the objective of assistance to artists

without significant damage to the art market.

B. SUGGESTED ALTERNATIVES
1. Broader Public Display Right
Assuming that fine visual artists cannot exploit their intellectual
property rights adequately under the existing copyright law, some form of a
broadened public display right might be an alternative. Rather than depending
on frequent resales within the specified royalty term, a considerable problem of

the droit de suite, the display right would be triggered by the typical manner
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of exploitation of works of fine art -- public display. Musuems and public art
galleries might pay a fee to display works of art publicly.

In theory, section 106(5) of the Copyright Act already provides
creators of pictorial, graphic, and sculptural works with a public display right.
However, the right is cut off by the First Sale doctrine in section 109(c), that
permits the owner of a copy to display his or her work publicly to viewers
present at the place where the copy is located. Thus, with the sale of a unique
work, the copyright owner is left with nothing to display, and with works created
in limited copies the creator and object owner may mount competing displays.

2. Commercial Rental Right

Under existing 1aw, if a work of art is alienated, solely by rental,
the artist retains the exclusive distribution right. However, very few artists
have the market power to structure the art transactions so that works are rented
and ownership of the copy of the work does not pass to the purchaser.

Even with works that are sold, the Copyright Act could be amended to
allow the distribution right to survive with respect to commercial rental. The
owner of the copy would receive the object, while the artist would retain the
right to exploit the work by commercial rental. Thus, the owner of the copy
would pay the artist a royalty for any commercial rental of the purchased work.

3. Compulsory Licensing

Another way to balance the interests of artists and collectors would
be through some form of compulsory licensing and modification of section 109.
On the payment to an artist of the purchase price for a work and a licensing fee
for public display, the owner of a copy would be free to display the work without

having to negotiate terms with the artist.
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4. Federal Grants and Art in Federal Buildings

Congress could also encourage artists by increasing federal grants

or by increased funding for the purchase of artworks for federal buildings.

C. MODEL DROIT DE SUITE SYSTEM

Should Congress determine that federal droit de suite legislation is

the best way to help artists, the Copyright 0ffice suggests consideration for the
following model system.

1. Oversight of the Droit de Suite: Collection and Enforcement

The Copyright Office suggests the Congress consider collective

management of the droit de suite through a private authors’ rights collecting

society. The collection of art resale royalties would be handled on a direct or
contractual basis, similar to collection of musical performance royalties by
ASCAP and BMI.

The droit de suite has been effectively implemented only in those

countries with active and efficient national authors’ societies, such as SPADEM
in France and Bild-Kunst in Germany. In the United States, the Artists’ Rights
Society (ARS) or the Visual Artists and Galleries Association, Inc. (VAGA), would

be equipped to handle the practical collection of the droit de suite, since these

organizations already have an effective collection and distribution system for
reproduction rights. The royalty is collected by the society, which takes a
percentage for administrative costs and distributes the remainder to the artist.

Individual management, as seen in California, places a nearly
insurmountable burden on the artist to obtain information and to assert claims,
often against valued clients or gallery owners. Likewise, the bureaucratic

approach has proven far less successful than collective, private management.
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The 0ffice could serve a record-keeping function similar to the arts
registry proposed in the Kennedy-Markey bills. Copyright O0ffice records would
be available to the artists’ rights societies for purposes of collection,
enforcement, and distribution. If a resale royalty were adopted in the United
States, and particularly if it were extended to include dealer sales, the Office
anticipates that a collection system with elements similar to the French or
German systems would have the best chance of success.

2. Types of Sales

The Copyright Office suggests that, if a resale royalty is enacted
in the United States, it should apply initially only to public auction sales.
Auction sales are easiest to monitor. Including dealer sales -- or even private
sales, as proposed in the Waxman and Kennedy-Markey bills -- increases the
administrative and enforcement challenge.

The resale royalty could apply initially to auction houses and then
in about five years, Congress could determine whether it should be extended.

The French law originally applied only to sales at auction, and
Belgium has preserved this limitation. In 1957, France extended its law to sales
"through a dealer" but implementing rules were never issued and the law still
applies in practice only to auction. The French galleries do, however, make
payments to an artists’ social security. The German law requires a royalty on
both auction and dealer sales, but in reality, Bild-Kunst collects a flat
percentage of gallery revenue paid partly to artists qualifying for droit de
suite and partly to an artists’ social security fund.

As the collection mechanism matures, the artists’ societies such as
VAGA and ARS could develop a system to collect art resale royalties from

galleries in this country that might be similar to the collection of performance
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royalties from radio stations by ASCAP, BMI and SESAC. Further, if the European

Community adopts a position including dealers within a droit de suite require-

ment, that might be a justification for extending coverage to dealers in this
country.
3. Measuring the Royalty

Based on the California and European experiences, a flat royalty of
between three and five percent on the total gross sales price of the work seems
more appropriate. There would be no need initially to set a threshold price to
trigger the royalty mechanism if the royalty were applied initially only to
auction sales, because auction sales usually deal in works with a minimum floor
price. Similarly, there may be no practical need to legislate a floor price for
dealer sales: Although one arts organization recommended a threshold resale

price of as high as $5000 to trigger the droit de suite, and Kennedy-Markey

called for a threshold of $1000, other groups called for figures as low as $250
or $500. Again, most art dealers trade only in works of at least that value,
particularly in the resale market.

In those countries that have most successfully implemented the droit

de suite, including France, Germany and Belgium, the resale royalty is measured

on the total resale price. Measuring the royalty by the resale price departs
from the rationale of allowing artists to participate in an increase in value,
but is considered simpler and more practical. The difficulty in administering
a royalty based on the difference between the purchase price and resale price may
explain the law’s disuse in countries such as Italy and Czechoslovakia.

Any resale royalty legislation could contain a rebuttable presumption

that a work has increased in value between the time of purchase and resale. The
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purchaser/reseller would have the burden of proving to the collecting society
that a work has not appreciated in value and therefore a royalty is not due.

4, Term

A term for the droit de suite coextensive with copyright seems
appropriate. Under the current copyright law, this is 1ife of the author plus

50 years. Should the European Community adopt a term for the droit de suite of

life plus 70 years, there would be justification for similiarly extending the

term here.

The droit de suite would be descendible in a manner analogous to

copyright.
5. Foreign Artists
The resale royalty would be applied to foreign artists on the basis
of reciprocity. This is consistent with the Berne Convention and the general
consensus.
6. Alienability
The Berne Convention recognizes an inalienable right to the resale
royalty. The Office concludes that if a resale royalty is enacted in the United
States it should be inalienable, but transferrable for purposes of assigning

collection rights. The Office also suggests that the droit de suite be non-

waivable. However, this latter suggestion may be subject to the ultimate
resolution of the waivability of moral rights in the United States.

7. Types of Works
The Copyright Office suggests that any droit d

suite Tegislation

apply to works of visual art as defined in 17 U.S.C. §101 and in the Visual
Artists Rights Act of 1990, with the following exception: For works in limited
edition, the Copyright Office would suggest that the statute should fix the
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number of copies to which the resale royalty would apply at 10 or fewer. In
France, for example, the royalty applies to eight copies of a limited edition
sculptural work, which must be numbered, signed, and executed or controlled
(e.g., cast) by the artist.
8. Retroactivity
The Office suggests that, if Congress adopts a droit de suite, it

should make the law prospective only, i.e., effective only as to the resale of

eligible works created on or after the date the law becomes effective.
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BENEFICIARIES | TYPES OF | BASIS FOR TOTAL
COUNTRY WORKS DURATION AFTER DEATH SALE DETERMINATION PERCENTAGE | MINIMUM COLLECTION
FRANCE Graphic and Same as for Spouse for the Sales at Sales price 3% 100 FF (1963 Approximately
plastic other economic usufruct, heirs, auction or by “new" francs) $14.5 million US in
work rights of authors | excluding legatees a dealer 1990
or transferees
GERMANY, Works of Same as for Heirs and legatees Sales at Sales price 5% 100 DM Approximately
FEDERAL REPUBLIC (figurative) art other economic auction or by $3.6 million US in
OF rights of authors a desler 11990
BELGIUM Works such as Same as for Heirs and assignees | Sales at Sales price 26% 1,000BF Approximately
paintings, other economic auction $144,000 US in
sculpture, rights of authors 1990
drawings,
ongravings
ITALY Works of Same as for Legatess, Absent Public sales Increase in value 1-10% for public Varies with Not collected
(figurative) art other economic Testamentary at auctions, sales and 10% or | type of work
in the form of rights of authors | provisions, spouse exhibitions 5% for nonpublic and type of
paintings, and legal heirs to and by court salos sale
sculpture, the 3rd degree order
1 drawings,
prints and
manuscripts
CALIFORNIA Paintings, 20 years after Heirs, Logatees and | Sales at Sales price 5% $1,000 Collected
Sculpture, death personal auction or by intermittently
Drawings and representatives a gallery,
works of art in dealer,
glass broker,
museum, of
agent
CZECHOSLOVAKIA All works Same as for Spouse and All sales increase in value To be fixed by None Not collected
other economic children, then later law
rights of authors | parents
URUGUAY Al works Same as for Heirs and legatees Al sales increase in value 25% None Not collected
other economic
rights authors
YUGOSLAVIA Works of Same as for Heirs and legatees Al sales Sales price To be determined | None Not collected
figurative art other economic by seif
and rights of auttiors administered J
manuscripts agresment

* Alt of these laws are inalienable. Based on preliminary survey in Fawcett and material provided by ADAGP and Bild-Kunst.
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from the Copyright Office, Library of Congress, Washington, D.C. 20559

ANNOUNCEMENT

NOTICE OF INQUIRY

REQUEST FOR INFORMATION; STUDY ON RESALE ROYALTIES FOR WORKS OF ART

The following excerpt is taken from Volume 56, Number 22 of
the Federal Register for Friday, February 1, 1991 (p. 4110)

————————————————
LIBRARY OF CONGRESS

Copyright Office
{Dockst No. RM 91-1])

Request for Information; Study on
Resale Royalties tor Works of Art

AGENCY: Library of Congress, Copyright
Office.

ACTION: Notice of inguiry.

SUMMARY: This Notice of Inquiry
advises the public that the Copyright
Office is conducting a study on the
feasibility of legislation requiring
purchasers of works of art to pay to the
artist a percentage of the resale price of
the art work. This notice invites
comments and information that will
assist the Office in understanding the
issues involved in such a requirement.
The Office particularly invites comment
from groups or individuals involved in
the creation, exhibition, dissemination,
and preservation of works of art,
including artists, art dealers, suction
houses, investment advisors, collectors
of fine art, and curators of art museums.
DATES: Initial comments should be
received by June 1, 1991. Reply
comments should be received by August
1, 1991.

ADDWESSES: Interested persons should
submit ten copies of their written
comments to Office of the Register of
Copyrights, Copyright Office, James
Madison Building. room 403, First ard
Independence Avenue, SE., Washington,
DC 20558.

FOR FURTHER INFORMATION CONTACT:
William Patry. Policy Planning Advisor
to the Register of Copyrights. Copyrights
Office. Library of Congress, Washington,
DC 20559. Telephone: (202) 707-8350.

ML-418

SUPPLEMENTARY INPOREBATION: On
December 1, 1990, President Bush signed
into law Public Law 101-850. Title VI of
this legislation contained provisions
according certain rights of attribution
and integrity to warks of the visual arts.
The title is generally effective on june 1,
1001. Section 608(b) of the legislation
also mandated that

(1) The Register of Copyrights. in
consultation with the Chair of the National
Endowment for the Arts, shell condact a
study on the feasibility of implementing—

(A} A requirement that, after the first sale
of a work of art, a royalty on arry resale of
the work, consisting of & percentage of the
prics, be puid 10 the swthor of the work; and

(B) Other possible requirements that wonld
achievs the cbjective of allowing an author of
& work of art to share monetarily in the
enhanced value of that work.

The report is to be presented to
Congress 18 months after the date of
enactment (June 1, 1802). The present
notice is designed to assist the
Copyright Oifice is fulfilling this
mandate.

Droit De Suits

Resale royalty rights, commonly
called droit de suite, were developed in
Europe as a method of permitting artists
to share in the increased value of their
works. The Berne Convention permits
member countries to extend droit de
suite, but does not require them to do so.
Article 14ter. Few countries have droit
de suite regimes. In the United States,
federal copyright law does not provide a
resale royalty right, and among the
states, only California has enacted a
droit de suite provision. There are a
number of different approaches to droit
de suite, taking into account factors
such as the type of work, the sales price,
who is selling the work, and whether the
sale is public or private. The

effectiveness of the laws in achieving
their desired goals has been the subject
of dispute.

During the 100th Congress, hearings
were held on HR. 3221 and S. 1618,
predecessors of Public Law 101-850,
Section 3 of the bilis contained a droit
de suite provision. Due to opposition to
the provision, it was dropped from
subsequent bills with the understanding
that the present study would be
undertaken.

In order to assist it in completing the
study. the Copyright Office seeks
comments on the following questions:

1. Would resale royalty legisiation
promote or discourage the creation of
new works of art, and if so, how? How
would the legislation affect the
marketplace for works of art subject to
such a requirement?

2, If resale royalty legislation is
appropriate, what form should it take?
For example, what categories of works
of art should it cover? Should there be a
threshold value for works to be subject
to the requiremant, and. if so, what
should that amount be? Should there be
a threshold requirement for an increase
in value for the requirement, and, if so,
what should the increased amount be?
Whst should the amount of the resale
royalty be and how should it be
measured; by a percentage of the
resaler's profit, the net sales differential,
or some other measurement? Should the
net sale differential be adjusted for
inflation?

3. Who should benefit from the
requirment? For example, should it be
limited to works created in the United
States, or should it also include works of
foreign origin sold in the United States?
What are the international implications



of such decisions? How is the issue
handled in foreign countries and in
California?

4. What should the term of any resale
requirement be? Should it be
coextensive with the copyright in the
work? Should the right be descendible?
Should or can the right be applied
retroactively to works in existence at
the date of enactment of any legislation?

5. Should there be any enforcement
mechanisms, central collecting societies,
or registration requirements? What are
the experiences in foreign countries and

ML-418
May 1991-500

in California with these problems? Who
sbould record the initial and subsequent
sales price? How will the system work if
a work of art is presented as a gift,
donated. or exchanged in a barter
transaction?

6. Should the right be waivable or
alienable?

7. Should the California law be
preempted in the event of a federal law?

Interested parties are free to comment
on other issues not raised in these
Questions.

Copies of all commenta received will
be available for public inspection and
copying between the hours of 8:30 a.m.
and 4 p.m , Monday through Friday. in
room 401, james Madison Memorial
Building. Library of Congress, First and
Independence Avenue. SE., Washington.
DC 20559.

Dated: January 24, 1991.
Rulph Oman,
Register of Copyrights.
[FR Doc. 81-2419 Filed 1-31-81; 8:45 eam)
BSILING CODE %10-87-8
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WALTER L. BAUMANN
2737 SQUTH IVES STREET
ARLINGTON, VIRGINIA 22202

March 17, 1991

Copyrights Office
Library of Ccngress
Washington, D.C. 20E59

Attention: William Patry (202)707-8350
Gentlemen:

I em writing to record my strcng objection
to providing royalties to artists for

the profitable ressle of their work.

There are many things wrong with that
concept, but to mention a few:

- The increased value may be due to
inflation.

- The increased value may be due to
who has owned the work rather than
who created 1it,

- The artist would share in the increased
value arising from the risk that the
purchaser took in buying the work,
but not in the loss (which is the
more usual scenario).

In other words, the concept’i grossly

unfair, 2 .
‘T/v/////f/ﬂ e /ﬁ(’fzwu ~
- a

l1ter L. RedRann

’ Comment Letter 7
RM 91-1
No. ...... l ......




107 Clark Road
Brookline, MA 0214646

May 27, 1991

Office of the Register of Copyrights
James Madison Ruilding, Foom 407
Firet and Independence Avenues, SE
Washington JC 2055% T

Wa gqton, DC W] {;,1]19 4

P!
~

AR a visual artist, I have the following comments on
legislation requiring purchasers of works of art to pay
resale rovalties:

- Artists should receive resale royalties, regardless of who
pavs them.

- Resale rovalties would benefit me finmnancially and, if they
did g0 significantly, I would be able to create more works
than if I did not have those resources.

- 1 doubt if royalties would greatly affect the market for
art works.

- Royalties should be collected by the professional dealers
involved in the resale or, in case there is no dealer
involved, the seller should be responsible.

- Entforcement should be based on the honor system but
provisions in the law should levy stiff penalties for
noncompliance. For e<ample, leaving those not complying
opert o sult wherein damages are awarded.

- The right to resale rovalties should not be waivable as
artists mavy come under undue pressure to do so.

- If legislation as previously proposed is unacceptable to
dealers and collectors and others like them, a compromise
shouwld be struck. Artists should be entitled to resale
royalties, especially on appreciated works, regardless of
the form and terms of the legislation.

It is very hard to make a living as a visual artist in this
country. With public sector funds drying up - and pershaps
disappearing — ou legislators must do samething to support
living American artists.

Respectfully submitted,

P Comment Letter

RECEIVED

JUN 6 1991

Yanick uh, Fainter

RM 91-1

No. S _ ~FFICE OF REGISTER
; OF COPYRIGHTS




SMITHSONIAN INSTITUTION

Washington, D.C. 20560
aSA

May 31, 1991

Mr, William Patry

Policy Planning Advisor

Office of the Register of Copyrights
Copyright Office

James Madison Building -~ Room 403
First and Independence Avenue, S.E.
Washington, D. C. 20559

Dear Mr. Patry:

The Copyright Office's Notice of Inquiry requested comments
concerning its study on the feasibility of legislation requiring
purchasers of works of art to pay to the artist a percentage of
the resale price of the art work.

I am writing at this time simply to convey information you
may find useful in completing your study of the issues involved
in such a requirement, rather than to address the seven questions
presented in the February 1, 1991 Federal Register Notice.
Enclosed are two articles authored by Stephen E. Weil, the Deputy
Director of the Hirshhorn Museum and Sculpture Garden. One is a
brief piece in this month's ARTnews (May, 1991) and the other an
extended article written more than a dozen years ago in ARTnews
(March, 1978). Mr. Weil's comments are thoughtful and important
in understanding the scope of resale royalties issues, and I
request that these comments be considered by the Copyright
Office. As he notes at the close of his 1978 article, Mr. Weil
does not speak for the Smithsonian Institution or the Hirshhorn.,

Thank you for the opportunity to present this submission.
Sincerely,

%é- Frts

Peter G. Powers
General Counsel

SE

cc: Stephen E. Weil Comment Letter




RESALE ROYALTIES:
Nobody benefits

The proposed national resale royalties bill
will do ‘enormous harm'’ to the contemporary art market and
adversely affect the economic well-being of most artists.

There are better alternatives

by STEPHEN E. WEIL
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Analogy and image. Underlying the
proposal for artists resale royalties are an
analogy and an image.

The analogy is to the means by which
authors and composers have traditionally
been compensated. Implicit is the sugges-
tion that, by reason of their right to receive
royalties, these other creative workers enjoy
an advantage that visual artists are denied.
This was clearly expressed in one of the
seminal documents of the present campaign
for resale royalties, the Art Proceeds Act
proposed in 1966 by Diana B. Schulder in
the Northwestern University Law Review.
Section 2 provided: *‘Since a painter or a

Are visual artists really at a disadvantage? Who profited most from his art, asks the suthor: Mann, Stravissky or Picaso?

American artists should, through
their own creative efforts, be able to
sustain themselves—and to sustain them-
selves with greater dignity and more
adequate means than many can do today—is
not merely socially desirable. It is a national
necessity.. [n an environment that increas-
ingly stresses corporate accomplishment
and technieal skills, the importance of art-
ists becomes correspondingly greater. They
are among the last role models we have of
free imagination, transcendent aspiration
and—above all—individual effort and re-
sponsibility. Beside whatever contributions
their work can make to our accumulated
cultural heritage, artists in their own selves
are more than ever vital to maintaining the
balance of our national life.

“ephen E. Weil is a museum official, attorney
4 author who has specialized in the legal prob-
ms of contemporary art and artists for the past
15 years. With Franklin Feldman, he was the
co-author of Legal and Business Problems of
Artists, Art Galleries and Museums (/973) and
Art Works: Law, Policy, Practice(1974). He was
administrator of the Whitney Museum of Ameri-
can Art from 1967 to 1974 and is presently serv-
ing as deputy director of the Hirshhorn Museum

and Seulnture Carden Smithenninn Inctitution

Recognizing that artists require a more
adequate support system than American
society now provides, legislators at both the
state and the federal level have shown in-

ing interest in finding other means to

creasing
help them. One proposal, strongly cham-

pioned by a number of artists and by many
artists’ groups, would do so by the estab-
lishment of resale royalties.

To question, as I shall, both the principles
undertying this proposal and, regardiess of
the soundness of these principles, the utility
of any legislation that would establish such
royalties is to risk being misunderstood as
indifferent or even hostile to the well-being
of artists. I hope that I am neither, and I
would hesitate to raise such questions pub-
licly were I not convinced so strongly, first,
that the establishment of resale royalties, far
from helping artists or having only a neutral
impact, would in fact be positively harmful
to their interests and, second, that it is criti-
cally important that those who wish to help
artists take advantage of this current surge of
legislative interest by concentrating their ef-
forts on alternative measures that would do
so by increasing—rather than, as resale
royalties threaten to do, diminishi
funds now available for the purchase of con-
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sculptor who creates a unique work of art
does not benefit from the fruits of his labors
as does an author or composer who derives
royalties from the reproduction or perfor-
mance of the work, this act, by allowing an
economic right upon re-transfer, is intended
to ensure to artists a parallel benefit.”’
The image coupled with this analogy is
that of a collector who, having purchased a
work of art for relatively little, resells it for a
great deal more, pocketing the entire profit
and leaving the artist, whose effort first
created the work and whose subsequent ac-
complishments may have contributed to its
increase in value, with no part of such in-
crease. It is the image of Robert Rauschen-
berg and Robert Scull in tense confrontation
after the 1973 auction at which Scull resold
for $85,000 a work for which he had origi-
pally paid Rauschenberg less than $1,000.
If the establishment of resale royalties is
to be founded upon some sound principle,
then, at the outset, two questions must be
asked. Is this underlying analogy correct,
and does this underlying image—unques-
tionably distressing in its suggestion of a
collector unjustly enriched at an artist’s
expense~—reflect some common situationor
only an oocasnonnl albeu highly visible,




Puinters, poets and others. Would the
“ant to visual artists of some continuing
-onomic interest in their work, the realiza-
/t{\')n of which -would be dependent on the
resale or successive resales of such work, in
fact be a ‘‘parallel benefit’’ to the royalty
rights now enjoyed by other creative work-
ers? Clearly, it would not. The royalties that
authors and composers receive are based on
the multiple initial sales of their infinitely
reproducible efforts. For each additional
copy of a novel printed and sold, the author
may receive additional compensation. So
may the composer for each additional per-
formance of a musical composition. For that
matter, so too may the visual artist who
elects to sell additional copies of an infi-
nitely reproducible image of a work of art
rather than the unique object in which the
work itself is embodied..
This is not the case with a resaie royalty.
In the case of a resale royalty, no additional
example of the original work is being
brought into being nor is the work itself
being put to any broader use. The event that
would cause the proposed royalty to be paid
would, instead, be the substitution of one
_ owner for another. It would be as if Normian
Mailer could claim some further payment
for each copy of The Naked and the Dead
resold in the secondhand book market above

the $4 price at which it was originally pub-
shed in 1948 or as if an architect could

4aim some share of the proceeds when 2 |
| house he designed was subsequently resold

at a profit. No such right exists today~ ™~
What is proposed here, then, is the estab-
lishment of a new right—one very different
from a royalty and one that does not extend
naturally from existing concepts of property
and ownership. Whether such a special right
should be established for artists is a larger,
open and arguable question, but not one that
can be answered by a simple analogy to the
royalties payable to authors and composers.
Might the establishment of this special
right be justified, then, on the ground that
the traditional method by which artists have
been compensated places them at a disad-
vantage to other creative workers? It might,
if this were so. It appears, however, not to
be 50."If we exciude such supplementary
income-producing activities as teaching,
lecturing or wholly unrelated em-
ployment—none of which relates to the
queston of royalties and some of which
normally supplement the art-derived in-
come of most creative individuals—and
exclude as well the grotesquely inflated
€amings of such mass-appeal eatertainers as
rock stars or gothic novelists, visual artists
would seem to be consistently better com-
- pensated for their creative effort than their
sers in the other arts.
, To make such comparisons is awkward.
{Realnamcsmustbeused,andvimmllyno
one will agree with particular comparisons.
-Nevertheless, if you compared the probable
art-derived income of creative individuals
-of comparable seriousness, -achievement
and popularity, how well would visual art-

ists fare? Consider Pablo Picasso in relation

to Igor Stravinsky or Thomas Munn; Marc
Chagall to Viadimir Nabokov or Béla Bur-
tok: Henry Moore to Benjamin Britten or
W.H. Auden; the fifth best earmer of the
Castelli Gallery to the fifth best earner
among the Yale Younger Poets. Make your
own comparisons. If you do it fairly, [ be-
lieve you will find that the eamings of visual
artists—no matter how inadequate such
earnings may be in themselves or how
poorly they may compare with those of in-
dividuals outside the arts—are nevertheless
consistently above the eamnings of those of
their peers who are compensated by royal-
ties.

themselves, can provide the basis for a suc-
cessful auction. A hard-core audience of
200 faithful collector-buyers might guaran-
tee an artist’s livelihood. By contrast, a poet
or novelist—able, perhaps, to realize a $2
royalty on the sale of each hardcover copy of
a book—would require thousands, if not
tens of thousands, of reader-buyers to eamn
any continuing support from the sale of his
work.

If this is so—and if the difference in the
way in which they have traditionally been
compensated has been an advantage, rather
than a disadvantage, to visual artists—then
we must look elsewhere for some basis by

-
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There are reasons why this should be so.
That a work of visual art is traditionally
embodied in a tangible, physical object
rather than—as in the case of literature or
music—expressed through such infinitely

reproducible media as words or sounds has

more than esthetic implications. Beyond the
fact that their value is influenced—if not
largely determined—by scarcity, warks of
art do not require the same level of demand
as do works of literature or music-to secure
their creators.a living. A painting needs no
initial market larger than a-single buyer in
order to be sold. Two potential buyers, by

Robert Rauschenberg’s Thaw, bought for
$900 In 1958 by Pop coliector Robert
Scull, resold in 1973 for $35,000.

which the establishment of a resale royalty

_might be justified.

The argument of unjust enrichment. We
know that there are collectors who, from
time to time, have made a great deal of
money from buying and reselling works of
art. We know too that some artists whose
work has been involved in these transactions
feel that they have been *‘ripped off”’ as a
result. What we do not know, however, is




whether this happens very often. That is
nly the tip of our ignorance. Confining our
.onsideration to works of art by living
American artists, we also do not know, for
example:
e The annual dollar volume, number and
price level of primary sales (sales from the
artist or dealer to a first collector).
¢ The ratio these bear to the overall market
for art, antiques, antiquities and other com-
peting *‘collectibles, **
¢ The number of those works sold in the
primary market that are ever resold in the
secondary market, and the interval between
such sales.
® Of the works resold in the secondary mar-
ket, the number that are sold at more and the
number that are sold at less than their initial
price and, in each case, the collar volume
involved.

Beyond this, we have only the haziest
idea of how many American artists there are
for whose work there even is a regular pri-
mary market, for what number of these there
is also a secondary market, of how many
buyers ‘‘collect’’ art in any significant way
and of how many such buyers ever resell the
works they buy.

We remain, thus, stalled at our original
question: How common is the situation that
provoked the Rauschenberg-Scull confron-

ation? Is it one that is constantly repeated

:ross the country, with large numbers of
collectors reaping **windfall” profits by re-
selling the work of a larger number of art-
ists? Or is tite resale market for contempo-
rary art confined largely to the work.of a
relatively small group of well-known artists
whose work is bought and sold chiefly by
**blue-chip”’ collectors?

Certainly, if it proved that some substan-
tial number of transactions were involved,
and if there were general agreement that the
ability of collectors to reap such windfall
profits had within it an element of unfair-
ness, there might be some warrant for adopt-
ing national legisiation that would impose
some additional tax-—which need not neces-
sarily be one payable to artists—beyond the
state and federal income taxes to which such
profits are already subject.

Even here, though, it would be difficult to
know what, except in the most extreme
cases, would be meant by a ‘‘windfall*’ or
even—always a probiem in calculating
taxes—what weuld be meant by a *‘profit.*’
If, between the time he bought and resold it,
the net after-selling-cost value of a painting
in a collector’s hands increased by no more
than the current rate of inflation, was he
unjustly enriched? What if the increase just
equaled the interest paid on funds that he
ight have borrowed to purchase the paint-

g i the first place? What if the increase
qust equaled the expenses incurred during
ownership for insurance and/or conserva-
tion? What if he bought and sold two paint-
ings by the same artist, profiting as much on
one as he lost on the other?

And what if all of these—inflation, in-
terest cost, the expenses of ownership and
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gether? While something may be sensed as
unfair in a collector buying a work of art for
$10,000 and selling it the next year for
$50,000, to what extent do we sense it un-
fair if u painting, or anything else with a
secondhand value, is bought for $10,000
and resold for S15,000 some ten years later?

To justify a resale royalty on the basis that
it would ameliorate some widespread injus-
tice done by collectors to artists would re-

-quire considerable information beyond what

we now have. Moreover, to achieve ac-
ceptance as fair and reasonable, it would
require a mechanism more sophisticated
than those proposed thus far to determine
when, and in what amount, such a royalty
might be appropriate. If windfall profits
from the sale of contemporary art are, in
fact, a substantial problem, that problem
should be addressed by some measured re-

The royalties received by authors and
composers are based on muitiple sales of
their infinitely reproducible efforts.

-But artists sell unique objects.

sponse and not by a dramatic gesture that,
regardless of any immediate satisfaction it
might give, could neither be justified to
those it would affect nor be of benefit to
those on whose behalf it was made. Frustra-
tion and anger, real as they may be, are nota
sound basis for national legislation.

‘The one-way connection. A further
argument made in support of resale royalties
is that their establishment would give legal
recognition to—as well as symbelize—a
continuing connection between the artist
and a work of art after it had once been sold,
In so doing, it would move American law
closerto those Continental systems that rec-
ognize adroit de suite, from which the con-
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well as adroir moral. Their right to receive
resule royalties would, in effect, be the
*‘umbilical cord”’ through which artists
would maintain an ongoing relationship
with their work.

The justice of this argument fades, how-
ever, when we realize how one-sided this
ongoing relationship would be. It would not
require the artist to bear any part of a collec-
tor's ongoing expenses, such as those for
insurance or conservation. Neither would it
impose on the artist any greater liability than
heretofore for the instability or failure of the
materials or workmanship he might have
employed in his work. Above all, the pro-
posed umbilical cord would only carry
gains, carefully filtering out any losses that
collectors might incur on the resate of those.
works to which the artists would otherwise
remain connected.

Certainly, ne one seriously proposes that
the artist—or the artist’s heirs for 50 years
after death—should be liable for a refund of
five percent of the initial purchase price
whenever 2 collector is unable to resell a
work of art for the amount it originally cost.
For many artists, the contingeat liability
might well exceed their total worth. At the
same time, however, it is difficult to accept
as just a proposed form of partnership in
which one of the partners would bear all of
the risks while the other enjoyed the luxury
of sharing in profits only.

Art in a commodity market. To all of the
foregoing, it may in some faimess be re-
plied: so what? If resale royalties would, in
reality, benefit artists generally, that fact
alone, regardless of any infirmity in the
supporting arguments, might be reason
enough to consider their establishment. As |
said at the outset, however, I have come to
believe exactly the opposite: that resale
royalties would be neither of any benefit nor
even neutral in their impact but would in fact
do enormous harm to the already not-very-
well-being of contemporary artists.

Unpalatable as it may be to many, works
of art—once out of an artist’s hands-—
become commodities. They are articles of
commerce. As such, the prices at which,
and the numbers in which, they are bought
and sold in both their initial and resale mar-
kets are influenced by those same consid-
cratiorjs that affect the level of prices and
sales of any commodity in any market.

No matter how else it may be char-
acterized, a resale royalty would function as
atax. As a tax, it would-—as we know from
long experience with other taxes—impact
heavily upon the behavior of those to whom
itapplied. If contemporary art were as much
a necessity for collectors to buy as it is for
artists to make, this might not matter. Un-
happily, though, no matter how bravely we
proclaim ‘‘ya gotta have art,’’ nobody-
‘‘gotta’” have art, and especially-contempo-
rary American art.

If contemporary works of art are to be the
subject of a discriminatory tax—one that
would-not be equally applicable to such al-
ternative ‘‘collectibles’” as 19th-century
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conternporary crafts, Ming vises, shares of
IBM or condominia in the Bahamis—there
every reuson to believe that some number
cotlectors would choose alternative in-
.Stments. lronically, these would most
likely be those very same collectors who
most distress artists by considering works of
art primarily for their investment
possibilities rather than as a personal com-
mitment. Without greater knowledge of the
art muwket, we do not know what this
number and their impact might be. What we
do know is that to implose a greater tax on
one commodity than on another that can
readily be substituted for it is to alter the
pattem of demiand and that, in any market, a
reduction in demand must inevitably be fol-
lowed by ‘a reduction in either or both the
level of prices and the volume of sales.
As it is, contemporary, works of art are,

curity that increases in value by 20 percent
can, on resule, yield its owner a.profit. A
work of art that increases by only the same
amount will more likely yield its owner a
loss. And, unlike a security, neither such
loss nor any intermediate cost of ownership
is generally deductible for tax purposes.

Into this already fragile situation, the re-
sale royalty would introduce a further disin-
centive. Its impact—if calculated on the
basis of gross proceeds rather than, as in the
case of an income tax, on profit alone—
would be far greater than the generally
proposed figure of five percent at first
suggests.

Assuming an average expense of 20 per-
cent, a collector cannot—even before any
resale royalty—resell a work of art for less
than 125 percent of its original purchase
price without incurring a net loss. By adding

for the most part, poor investments already.
While some may increase in value, the
greater number can never again be resold for
what they initially cost. Those that do in-
crease in value must increase substantially
before any significant return can be
lized. Unlike securities, for example—
which a stockbroker's cormmission may

e less than one percent—the expense of
reselling a work of art through a dealer or at
auction will often be 15 to 25 percent. To
this, before a profit can be realized, must be
added any intermediate costs of ownership:
insurance, conservation and shipping. A se-

a resale royalty of five percent of gross pro-
ceeds, the minimum breakeven point would
rise to 133 percent. In the case of a painting
bought for $10,000 and resold for $13,000,
leaving a net of $10,400 after the payment
of expenses, the collector—his remaining
profit having been already wiped out—
would have to pay a substantial portion of
the $650 resale royalty directly from his
own pocket.

As resale prices began to exceed 133 per-
cent of the original purchase price, the im-
pact of the royalty, while no longer confis-
catory, would still remain high in compari-

son to other taxes. Thus, if the sume puint-
ing were resold for S14,000, the resale
royalty—S700, to be puid out of the net
profit of S1,200 remaining to the collector
after expenses—would equal an income tax
of 58 percent. If the painting were resold for
$20,000, the royalty of $1,000
would—after deducting expenses of
$4,000—still equal a tax on his profit of
more than 15 percent. Even with a three-
times appreciation—the original $10,000
painting resold for $30,000-—the royalty,
calculated on gross proceeds, would equal a
tax of more than 10 percent of the net profit
remaining after the cost of sale. Beyond
this, the collector would still, of course, be
required to pay state and federal income
taxes on whatever remained.

To make contemporary American art so
disfavored an investment can only affect the

An auction at Setheby Parke Bernet. On
stage, Indiana’s Love. Againat the wall,
works by Dor Judd and Mortis Louis.

level of demand in its primary and second-
ary markets. While diminished demand
might initially affect volume, it would
sooner or later be reflected in prices as well.
If the prices and sales of well-established
artists were the first to weaken, then those of
almost-as-well-established artists would in-
evitably follow. The process would con-
tinue until it affected the sales and prices of
the least established of all.




Less now, more later? Acknowledging
that the market might be thus affected, some
sroponents of resale royalties have argued

_ that artists would nevertheless make up, and
ultimately surpass, any initial depression in
their primary selling prices by the resale
royalties they would eam in later years.
Surely, there are some who might: the
well-established artists, those with regular
resale markets and, for the most part, sub-
stantial primary markets as well.

For the greater number, though—the 90
or 99 out of every 100 whose work never
increases substantially in value, who may
have no resale market at all and who might
far better be the focus of legisiation intended
to benefit artists—no subsequent royalties
would make up for this initial deficiency. In
the end, what the establishment of a resale
royalty would do is what most regressive
legislation does: the rich might—or might
not—get richer, but the poor would cer-
tainly get poorer. As Monroe and Aimée
Price concluded in their 1968 Yale Law
Journal article analyzing the distribution of
benefits under the comparable droit de suite
legislation in France: *‘to those who have
shall more be given.”’

When gross sales proceeds are used as the
basis for computing royalties, this balance is
tilted still further—to those who have the
most shall the most be given. Artist A,

oung and unknown, sells a painting for
,1,500. Several years later, primarily as a
result of A’s steadily growing accom-
plishments and reputation, the painting is
resold for $15,000, a tenfold increase. At
five percent, Artist A will receive a royalty
of $750 to add to the $1,500 he received on
the original sale. Artist B, mature and well
established, also sells a painting. The price
is $18,000. After the same several years, it
too is resold. The price is $20,000, a mod-
erate increase reasonably attributable to the
intervening inflation. Artist B will receive a
royalty of $1,000 to add to the $18,000 that
he received on his original sale.

Results such as these are inherent in the
gross proceeds formula. They make an
awkward fit with the argument that justifies
the establishment of resale royalties as
rectifying an injustice done to artists when
collectors sell their work at very large prof-
its. In fact, the artists who already have the
strongest primary markets, and generally
the strongest markets as well,
would be those likely to benefit the most
from this formula. For them, only a moder-
ate percentage increase on resale would be
necessary to trigger a substantial royalty.
For newly established artists, a many-fold
increase might not bring them nearly as
much.

4lternatives. The most serious economic

sblem facing most conternporary artists is

-« lack of any broad initial market for their
work—not such abuses as may occur in the
resale market. What would benefit these
artists most is an increase in the funds avail-
able to purchase works of art. This is the
basic flaw in the resale royalty. It does not
seek to increase these funds but, at best,

would merely redistnbute—ostensibly from
collectors to artists but, as a side effect, also
from the less-established to the better-
established artists—some portion of the in-
adequate funds already in the market. At
worst, by imposing a discriminatory tax on
contemporary art, it would reduce such
funds.

In Europe, where it originated, the resale
royalty has not produced any substantial re-
turns for the great mass of artists. In some
countries it has been rejected, in others it is
unenforced and, at its best, it favors only a
few. In California, the resale royalty estab-
lished last year has thus far served only as a
divisive element within the art community
and has produced virtually no tangible
benefits for artists.

Given the limited, and possibly transient,
attention that Congress can focus on this
problem, it would be far bolder and more
productive if artists and those who would
help them channeled their energies behind
legisiation that would have an effect exactly
opposite to that to be expected from
royalties—that would increase, rather than
diminish, the potential funds available for
the purchase of contemporary art.

Most effective would be legislation that,
instead of making art a less favored form of
investment, would do just the contrary and
give it a special and favored status. Thatisa
route that other-special-interest groups have
taken with advantage. There might, for
example, be a provision paraliel to the
present Section 1034 of the Internal Reve-
nue Code which defers to a later time any
capital gains tax otherwise payable on the
sale of a taxpayer’s residence provided that
the proceeds realized are used to purchase a
new residence. By giving collectors an in-
centive to use the entire proceeds from the
resale of a work of art—both their initial
investment and any profit realized—to pur-
chase additional works of art, substantial
additional monies could be brought into and
kept in the market for contemporary art.

Such a provision could include many re-
finements. It might limit qualifying new
purchases to the work of living American
artists. It might require that all such pur-
chases be made directly from artists and not
in the secondary market. To benefit a
broader group of artists, it might require that
no single purchase could exceed some par-
ticular price or some particular portion of
the amount to be reinvested. Whatever the
formula, the object would be to provide an
incentive for recycling back into the
market—and thus back to artists—100 per-
cent of the funds invested in every kind of
art, ancient and modern, domestic and
foreign—and not merely five percent of the
resale proceeds from contemporary art.

Another alternative that has been
suggested is the establishment of an art bank
similar to that which now exists in Canada.
Should an art bank be considered desirable,
there is no reason why it need be, as some
have suggested, connected with—or fi-
nanced through—resale royalties. While no
one has yet estimated what level of funding

would be necessary to establish, supervise
and enforce a nationwide resale royalty, it
must be considerable. Instead of using these
funds to provide more jobs in Washington,
why could the same funds not be used as the
initial capital for an art bank? Its benefits
could flow to artists immediately-——not in
five or ten years hence, as would be the case
if resale royalties were to be used for its
financing. Moreover, such funds would be
‘“‘new money'’ in the market—not, as
would be the case if an art bank were fi-
nanced through royalties, simply a redis-
tribution of the funds already there.

*‘Percent for art’’ legisiation has only re-
cently begun to receive the stronger backing
that it deserves. Where it does not yet exist,
it can be brought into being. Where it al-
ready exists, there may be the possibility of
seeking higher percentages. At the federal
level, Representative Gladys Spellman of
Maryland has taken this course with the
introduction this past summerof H.R. 7988,
which would require the General Services
Administration to double to one percent the
percentage of construction funds to be used
to commission or purchase works of art.

One enormous advantage of *‘percent for
art’’ legislation is that it can coexist at the
federal, state, county and muaicipal levels.
In some local jurisdictions, substantial per-
centages have been achieved. San Francisco
has established a two percent rate, Miami
Beach has a one and one-half percent rate,
and a one percent rate will become effective
in Colorado this coming July. Above all,
legislation of this kind at the local level
offers the broadest group of artists not only
the possibility of improving their livelihood
through the sale of their work but, beyond
that, the opportunity to see their work
woven into the public fabric of the com-
munities in which they live.

Whether these or other devices, alone or
in combination, represent the best possibie
approach, what they share is the purpose of
increasing the demand for contemporary
works of art by injecting into the market new
funds that could be channeled toward their
purchase. Rather than serving to divide,
such measures could enlist the enthusiastic
support of all elements within the art com-
munity and, in the most practical way, offer
what artists presumably want most from any
legislation passed on their behalf: an in-
creased opportunity to eam dignified liveli-
hoods through their own creative efforts.

In the end, we would all be the ben-
eficiaries. ]

This article is adapted from a statement
submitted by the author at the request of the
office of Rep. Henry Waxman of California,
who is planning to introduce into Con-
gress a bill that would establish a national
system of resale royalties. The views ex-
pressed are entirely those of the author and
in no way represent the views of the Smith-
sonian Institution or the Hirshhorn Museum
and Sculpture Garden.
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Statement of Michael L. Ainslie
President and Chief Executive Officer of Sotheby's Holdings, Inc.
before the Senate Judiciary Subcommittee
on Patents, Copyrights and Trademarks
Hearings on 8.1619
December 3, 1987

Mr. Chairman, my name is Michael Ainslie, and I am President
and cChief Executive Officer of Sotheby's Holdings, 1Inc.
Sotheby's is the world's largest auctioneer of works of art. Our
sales for the 12 months ended August 31, 1987 were $1.3 billion
and consisted of over 200,000 separate sales of works of art.

We accept works of art on consignment, promote their sale to
the world market and earn a commission based on the hammer price
at auction. Our principal sales rooms are in New York and
London, and we have other auction centers and representative
offices in twenty-five countries around the world.

Over the last decade, the U.S. has caught up with London as

one of the two preeminent centers of the world art market. While

New York City is the center of the art business in this country,
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there are thriving auction houses and dealers in many of our
major cities, including Washington.

We estimate that sales of important works of art by auction
houses and art dealers are approximately $2 billion annually in
New York alone. Sellers and buyers come not only from this
country but from around the world to participate in the free
market here, and this activity in turn generates hundreds of
millions of dollars of sales and income tax revenue as well as
revenue for airlines, hotels and restaurants.

All of this is to put my remarks in context. There are
abundant reasons why a 7% resale royalty will be harmful to the
interests of artists and the art market in this country. Others
are perhaps better qualified to testify as to the negative impact
such a gains tax will have on colllectors' willingness to invest
in recently created works of art; to the fact that a resale

royalty will tend to benefit established, already successful
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artists and the heirs of long-deceased artists at the expense of
younger artists attempting to establish themselves; to the
impracticality and unenforceability of such a tax; to the fact
that the tax is not really necessary, since as artists mature and
become successful, resales by subsequent owners of the artists!
earlier art -- particularly public sales at auction -- establish
higher prices for artists' unsold inventory and future original
works sold by the artist; and to the lack of fairness and
reciprocity in a royalty which artists do not have to pay to
collectors whose purchases diminish in value.

The point that I as the head of the leading auction house
particularly wish to emphasize is that art is portable and the
art market is global in scope and intensely competitive. Time
and again, we have seen prospective sellers select a sale
location based on tax or commission differences of 7% or 8% or

less., I can tell you unequivocally that collectors who have a
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choice of selling in a jurisdiction without a resale royalty will
elect to do so, other things being equal.

Droit de suite legislation was first passed by France in
1920 and has since been enacted by Algeria, Brazil, CcChile,
Luxembourg, Norway, Portugal, Tunisia, Turkey, Belgiunm,
Czechoslovakia, Poland, Uruguay, Italy, West Germany and Moroco.
None of these countries is today known for its thriving
contemporary art market.

A special committee of the House of Commons in England
chaired by Justice Whitford in 1977 undertook a review of
copyright laws around the world, includingdroit de suite
legislation in order to make a recommendation as to whether a
provision similar to the one in S.1619 should be adopted. I

would like to read you its conclusion regarding droit de suite:

"Having considered all the [relevant] matters

we find ourselves unable to recommend the introduction of droit
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de sujte in this country. Our view is that it is not necessarily
fair or logical and that the main lesson to be drawn from the
experience abrocad is that droit de suite is just not practical
either from the point of view of administration or as a source of
income to individual artists and their heirs."

My colleagues in Europe also report that the practical
experience of West Germany with their droit de sujte law is that
the cost and administrative burdens of collection greatly exceed
the revenue collected. The administrative burden on collectors,
museums, dealers and auction houses will be substantial as well.
We also undérstand that the relevant authorities in Italy,
Germany and Belgium are recommending the abolition of droit de
sujte legislation in those countries.

We know from California's experience with a 5% resale
royalty introduced a decade ago that compliance is virtually

nonexistent. The agency in charge of collecting royalty payments
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when sellers are unable to locate artists has stated that it has
collected only about $15,000 since the royalty went into effect.

Our views do , of course, reflect our commercial self-
interest as market-makers. No business welcomes the notion of an
additional tax, let alone a unique gains tax applicable solely to
that business, and a tax which does not exist in principal
competing jurisdictions.

Quite apart from our commercial concern, however, we
believe that as well-intentioned as the resale royalty may be, it
simply will not achieve its stated purpose of helping and
rewarding artists. The compelling empirical evidence of other
jurisdictions' experience tells us that the royalty is
uncollectable, drives business underground or abroad, and invites
non-compliance or fraud. Common sense and economic analysis
tell us that a resale royalty will depress the market for works

of art. As a firm which depends on the continuing creation of
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contemporary art to provide paintings, prints and sculpture for a
major area of our business, we strongly favor measures that will
stimulate artistic production. Our sales of contemporary art in
the U.S. have grown from $2,900,000 in 1980 to $52,000,000 this
year. Accordingly, we will always support a national policy
that encourages the creation of art and benefits visual artists.
The problem with the resale royalty is that it produces
exactly the opposite effect by depressing the market for art. To
quote from a leading authority on droit de suite legislation,
"The most serious economic problem facing most contemporary
artists is the lack of any broad initial market for their work
. . What would benefit these artists most is an increase in
the funds available to purchase works of art. This is the basic
flaw in the resale royalty. It does not seek to increase the
funds [but] by imposing a discriminatory tax on contemporary art,

it would reduce such funds." [Stephen E. Weil, "Resale Royalties:

15



SOTHEBY'S

FOUNDED 1784

Nobody Benefits", 1978)] There are already ample costs and taxes
built into collecting art. For a seller in New York City, the
proposed 7% gains tax would be in addition to the dealer's or
auction house's commission and expenses, the costs of having
insured (and perhaps having conserved) the art, and state and
local income tax on the gain in value.

There exist other legislative possibilities that will better
serve the valid purposes of S.1619. These include permitting
artists who donate works of art to qualified charities to take a
fair market value income tax deduction, and permitting collectors
to roll over the gain on a sale of art if they use the proceeds
to purchase additional art, much as we are now permitted to do
when we sell our principal residence. Such provision might well
encourage collectors to explore new and untested artists, thereby
having precisely the effect that proponents of S.1619 advocate.

I would like to close by quoting from a staetment made by
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Representative Henry Waxman in 1978, when he introduced a 5%
resale royalty bill: "The benefits to be gained by visual
artists by Congressional recognition and enactment of royalties
for them may be outweighed by the harm done the art market by
virtue of their implementation.™

It is simple logic that what harms the art market is not
helpful to artists. Representative Waxman's concern is shared
by all of us in the market, and I would urge all of you to give
serious consideration to both the adverse and counterproductive
consequences of a national resale royalty and to legislative
alternatives which will benefit the entire art community --
artists, collectors, dealers and auctioneers.

Mr. Chairman, I understand that the record will be held open
for another two weeks, and I therefore request that we be
permitted to submit within that period supporting documents and

correspondence from interested parties.
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Before the
United States Copyright Office
Library of Congress

Request for Information; )
Study on Resale Royalties for ) Docket No. RM 91-1
Works of Art )

REPLY COMMENTS OF
T EE R i I ITY

The Committee for America's Copyright Community
("cAcC")Ll/ respectfully submits the following reply comments
concerning the Copyright Office's "Request for Information"
published at 56 Fed. Reg. 4410 (February 1, 1991), concerning
the feasibility of federal resale royalty legislation.

CACC is composed of representatives of a variety of
America's copyright creators and users. Its members include
the creators and producers of newspapers, books, magazines,
newsletters, computer software and databases, information
services, motion pictures and other video and film products,
educational testing and training materials, information
services, sound recordings, and commercial broadcasters.

CACC submits these comments in light of its on-going
concern with legislative efforts that could threaten the
constitutional goals of promoting the production and
dissemination of copyrighted works and the traditional
practices and relationships that are fundamental to the daily
operation of copyright-intensive industries in the U.S.

At the outset, CACC stresses that those who propose to
amend federal law to incorporate resale royalty rights bear a
heavy burden. The concept of resale royalty rights, or droit
de suite, is generally foreign to the United States; laws that
grant such rights have developed overseas, in nations with
economic, political and legal systems that are significantly
different from our own. Thus, CACC believes not only that the
proponents of such rights must demonstrate the necessity for
such rights and the ability of such rights to fit within the
existing U.S. framework; in addition, they must prove that such
rights will not affect our highly successful copyright system.

As the Copyright Office notes at the outset of its
Request for Information, it is undertaking its study on the
feasibility of resale royalty legislation pursuant to the

1/ See Attachment A hereto for a list of the members of CACC.
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provisiong of the Visual Artists Rights Act of 1990

("VARA") .2/ Taking VARA as a reference point, certain
commenters have suggested that resale royalty legislation
should cover all "works of visual art,"” as defined in VARA,3/
and broad categories of additional works as well.4/ These
commenters would have resale royalty legislation cover, for
example, all photographic images and illustrated manuscripts.2/

In these comments, CACC focuses solely on this issue
of the categories of works that might be covered under any
federal resale royalty legislation. Despite the limited focus
of these comments, however, it should be clear that CACC does
not in any way advocate the enactment of resale royalty rights,
and that CACC and/or its individual members may have concerns,
reaching well beyond those that are addressed here, with any

2/  Act of Dec. 1, 1990, Pub. L. 101-650, 104 Stat. 5089, Sec.
601 (short title); see Request for Information at 4410.

3/ A "work of visual art" is defined as:

(1) a painting, drawing, print, or
sculpture, existing in a single copy, in a
limited edition of 200 copies of fewer that
are signed and consecutively numbered by the
author, or, in the case of a sculpture, in
multiple cast, carved, or fabricated
sculptures of 200 or fewer that are
consecutively numbered by the author and
bear the signature or other identifying mark
of the author; or

(2) a still photographic image produced for
exhibition purposes only, existing in a
single copy that is signed by the author or
in a limited edition of 200 copies of fewer
that are signed and consecutively numbered
by the author.

17 U.S.C.A. § 101 (West 1977 and Supp. 1991).

4/ See, e.9., Comments of the American Society of Magazine
Photographers at 5-7 and Comments of Volunteer Lawyers for
the Arts at 7-8.

2/ 14.
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forthcoming specific legislative attempt to enact resale
royalty requirements.

CACC respectfully submits that the above-referenced
commenters have lost sight of the underlying purposes of any
resale royalty legislation, and of VARA as well. CACC believes
that, when these purposes are considered, it is clear that,
rather than covering a category of works broader than the
category covered under VARA, resale royalty legislation should
cover items parallel to those encompassed by VARA, except that
it should reach only the original embodiment of a work and not
any copies or duplicates.

The purpose of resale royalty legislation is to
attempt to compensate a qualifying artist for the increase,
over time, in the value of an goriginal embodiment of a work of
art. This purpose is evident in the only resale royalty
statute existing in the U.S., California's Resale Royalty
Act.®/ That statute requires royalty payments to an artist
upon the sale of "an Q;;glngl palntlng sculpture, or drawing
or an original work of art in glass," and appears to exclude
duplicates of the originally executed work.8/ Likewise, the
purpose of VARA generally is to preserve and protect orjginal
works of visual art and limited edition copies, the loss of
which deprives the public of unique creative endeavors, and to
do so without adversely affect1n9 the business activities of
America's copyright industries.2

Therefore, any federal resale royalty legislation
should cover items parallel to those included within VARA's
definition of “"work of visual art," except that it should cover
only the original embodiment of a work and not any copies or
duplicates of the work. Covering originals addresses the goal
of compensating an artist for the increase in the value of an
original work. At the same time, covering only items parallel
to those encompassed by VARA is consistent with Congress'
determination that covering such items promotes the
dissemination of copyrighted works without disrupting the

8/ cal. Civ. Code § 986 (Deering 1990).

1/  cal. Civ. Code § 986(a) (Deering 1990) (emphasis added).

8/ 2 M. Nimmer and D. Nimmer, Nimmer on Copyright, § 8.22[A]
at 8-376 (1991).

2/ gSee H.R. Rep. No. 514, 1l0lst Cong., 2d Sess. at 12 (1990).
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operation of America's copyright industries. Indeed, excluding
copies and duplicates is necessary to avoid the confusion,
administrative burdens and delay, and legal wrangling that
could result from legislation that would mandate that an artist
be repeatedly compensated upon each sale of each of potentially
200 copies of an original work.

By the same token, the goal of compensating artists
and protecting original works of art while still promoting the
dissemination of such works also dictates that resale royalty
legislation incorporate certain other provisions parallel to
those in VARA. Such provisions include those that
(1) specifically exclude certain works from coverage,10/

(2) render inapplicable the statutory rights in specified
situations,1l/ and (3) permit waiver of the statutory rights
under appropriate circumstances.d2/ Again, Congress carefully
crafted these provisions in VARA to ensure that VARA would not
adversely affect the business activities of America's
successful copyright industries and the constitutional goals of
promoting the production and dissemination of copyrighted

works .13 This effort would be undermined if similar
protections were not made a part of any resale royalty
legislation.

Respectfully submitted,

THE COMMITTEE FOR AMERICA'S
COPYRIGHT COMMUNITY

John B. Glicksman

Leventhal, Senter & Lerman
2000 K Street, N.W.

Suite 600

Washington, D.C. 20006
(202) 429-8970

August 1, 1991 Its Attorneys

10/ See 17 U.S.C.A. § 101 (West 1977 and Supp. 1991)
(exclusions from definition of "works of visual art").

11/ gee 17 U.S.C.A. § 106A(c) (West 1977 and Supp. 1991)
(exceptions to applicability of rights of attribution and
integrity).

12/ gsee 17 U.S.C.A. § 106A(e).

13/ gee H.R. Rep. No. 514, 10lst Cong. 24 Sess. at 17-18
(1990).
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The American Film Marketing Association

Association of American Publishers

Association of Independent Television Stations,

Association of National Advertisers
The Dun & Bradstreet Corporation
Harcourt Brace Jovanovich, Inc.

Information Industry Association

Inc.

International Communications Industries Association

Magazine Publishers of America
McGraw-Hill, Inc.

Meredith Corporation

Motion Picture Association of America, Inc.

National Association of Broadcasters
Paramount Communications, Inc.

The Reader's Digest Association

Recording Industry Association of America,
Time Warner, Inc.

Times Mirror Co.

Training Media Association

Turner Broadcasting System, Inc.
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Entidad de Gestion de Artistas Plasticos

Mr. William Patry Dir Prov Museo Espanol de Arte Contemporanec
. . . Avda Juan de Herrera, 2

Policy Planning Advisor to 8040 MADRID

the Registrar of Copyrights Tel 549 71 50

COPYRIGHT OFFICE Fax 549 28 41

James Madison Building (room 403)
Independence Ave. S.E.
WASHINGTON D.C. 20559

EE.UU.

Madrid, August 20th 1991

Dear Mr. Patry,

Through my collegue Monsieur Gutton | have been informed of your
recent visit to Paris collecting information about the european legislation and the
state of the market in relation with the “Droit de Suite” or Resale Royalty.

| will be glad to inform you of the spanish legislation on this materia as
well as on the situation of the market and the coming legal reformation on this
question.

As you probably know Resale Royalty is recognized in Spain as such
since 1987 through the Inteliectual Property Law of November 11th 1987.

The percentage that is applicated is of 2 % on the price of the resale of the
work of art, with independance to the price reached beforehand, and from a
minimum of aprox. $ 2.000. For the moment the royalty cannot be transmitted to
inheritors. However, soon this situation will change with the presentation of a
Proyect of Law to the Parliament which increases the percentage to 3 % and
extending it to being transmissible to inheritors.

Comment Letter
RM 91-1

No. (67
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VISUAL

Entidad de Gestidn de Artistss Plasticos

Since its creation, our society is collecting with regularity this royalty from
the Auction Houses and proximately (coming November) we will sign a contract
with the principle Associations of Galleries in order to collect the royalty in
transactions made by them.

It would be a pleasure for me to amplify this information therefore | put
myself at your entire disposal for anything you might find to be of utility for you.

Javier Gutiérrez Vicén
Executive Director

Yours sincerely,

cc:  Mrs. Catherine Auth / Artist Equity Association Inc.
Mr. Theodore Feder / A.R.S. Artist Rights Society
M. Jean-Marc Gutton/ A.D.A.G.P.
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Natlonal Artists Equity Asscclation, Inc. P.O. Box 28068, Central Station, Washington, D.C. 20038 (202)628-9633

Advocacy and services for America's visual artists
No.:z, ......

Comments on Copyright Office's Request for Information;
Study on Resale Royalties for Works of Art

by National Artists Equity Association
June 1, 1991

National Artists Equity Association is the only trade association
of visual artists in the United States today and has played a major
role over the last fifteen years in the area of advocacy for
artists' rights. We have a special interest in the topic of resale
royalties for a number of reasons. First, it was members of Artists
Equity in California who successfully promoted the passage of the
California Resale Royalty law in 1977. Second, we were the most
active promoter of the Visual Artists Rights Act of 1990. Our views
in support of Senator Edward Kennedy's first two versions, which
contained resale royalty provisions, were made public at the Senate
subcommittee hearing on November 18, 1986 and the House
subcommittee hearing on June 9, 1988. Finally, while everyone else
seems to know what is best for artists, it is critical that artists
be given the opportunity to speak for themselves through their own

organization.

Comment Letter
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We believe that should resale royalties become a federal law, the
mechanisms required for enforcement would be created. We would
certainly want a role in the creation of such an enforcement
agency. The mechanics of implementation are much simpler to address
if a consensus on the intention of resale royalties can be reached.
The opposition to this concept have, in the past, made the claim
that the most serious reason for not implementing resale royalties
is that it will actually harm artists. We appreciate this concern,
but question if this is really the opposition is sincere. National
Artists Equity is most concerned about clarifying the intent of
resale royalties and we will focus our comments primarily on its

debated effect on the creators of works of art.

Aside from a handful of artists who were organized in 1988 by art
dealers, the overwhelming majority of artists in the U.S. favor the
establishment of resale royalties. The largest group of these are
not the most successful of artists. They are artists struggling for
success and recognize that they are prone by necessity to sell
their work for prices that do not actually reflect their work's
potential value. Every artist has to start at this same point. They
create works of art, not because they are a commodity but because
they are a means of communication. Financial rewards come to many
artists over a lifetime and a few become genuinely wealthy. One
artist's success is not, however, the reason for another artists's
failure. Artists should be successful in a healthy society. They

shouldn't have to apologize just because they have chosen a
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profession in which it may be more difficult to succeed than in
banking or law. And like success in any field, the financial
rewards encourage one to continue the pursuit of the activity.
Economic rewards for creators is the very purpose of Copyright Law.

Resale royalties is one more way to encourage the creation art.

The fact that resale royalties would benefit successful artists
more than others is no argument against it. The intention of resale
royalties has never been to establish a welfare program for less
successful artists, as much as we can make serious arguments in
favor of such a program. If art dealers were so concerned about
less successful artists they would establish such a program out of
their own profits. When a work is resold for a profit the artist
deserves to share in what has resulted from their lifetime of work,

reputation and success.

Who, also, can predict that once successful through primary sales
an artist will always be successful. It is not uncommon for the
fashion-oriented contemporary art market to ignore the new works of
a particular artist in favor of the works from a particular
"period" of the artist's career. We know of several established and
respected artists, who have sold work in the five figure range, but
don't currently have a dealer because their work is not "in style".
What happens to these artists if they don't have another source of
income? This is a case where a royalty from a resale would make an

enormous difference.
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Resale royalties would not be a tax, as some have claimed, any more
than royalties to song writers and authors of other published works
are a tax. They claim it would discourage sales and therefore hurt
artists. To accept this idea, one has to assume that, regardless of
the motivation for considering the purchase of a work of art, the
decision to buy will be negatively affected. The possibility that
a small percentage of the appreciated value (in a value added
system) shared with the creator would cause a deterrence to the

sale is highly unlikely.

The best evidence to support the non-deterrence position exists in
Europe, where resale royalty systems have not killed the primary or
secondary market and artist organized enforcement agencies monitor
sales and collect royalties. California is another example. In
spite of the fact that artists lack an enforcement agency, many
artists have collected royalties and the market has not suffered.
Collectors have to share 40-60% of the proceeds of a consignment
sale with the art dealer, which is just what artists do when they
sell the work through the dealer. This, however, hasn't caused the

market to suffer.

Resale royalties would have less of an impact on the potential
buyer than a sales tax, which must be paid upon purchase. Those who
claim that resale royalties would discourage sales don't seem to be
complaining about the effect of sales tax and dealer commissions.

One opponent even went so far as to say recently that the near
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elimination of income tax benefits, which collectors once enjoyed,
has already harmed their motivation to buy art. Resale royalties
might be the final blow needed to stop collectors from buying art
altogether - making artists the principal losers. Why have we not
heard that these collectors are breaking down the doors of Congress
to restore their tax breaks because they are concerned about the
artists who are suffering? This is just one more case of a non-
artist using the "artist's interests" against the interests of

artists.

31



ADAGP

ARTISTS RIGHTS SOCIETY, INC. SPADEM
65 Bleecker Street Service photographique de la Caisse Nationale des
New York, N.Y. 10012 Monuments Historiques et des Sites
Tel: (212) 420-9160 tix 237053 Fax: (212) 420-9286 Photothéque des Musées de la Ville de Paris

May 29, 1991

Mr. William Patry
Policy Planning Advisor
to the Registrar of Copyrights

Office of the Registration of Copyright
Copyright Office Comment Letter
James Madison Building, Room 403
Independence Avenue, S.E.

Washington, DC 20559 RhA 91-1

s et e v

Dear Mr. Patry:

I am writing in response to the "Request for Information, Study in Resale
Royalties for Works of Art."

I am the head of Artists Rights Society (ARS), an organization which represents
the rights and permissions interests in the United States of a number of the
major European rights societies including ADAGP and SPADEM of France. These two
organizations represent the estates of virtually every artist active in France
in this century, form Monet through Picasso, Chagall, Miro, and Giacometti.

ADAGP and SPADEM operate under the legislative sanction of the French
government, which has a long and honored history, dating back to the French
Revolution, of promulgating measures to protect the economic and moral rights of
artists and authors. ARS' role on their behalf is to protect the rights and
interests of these artists within the U.S.

Another principal objective of ARS is to act on behalf of American artists as
well as of European ones. Our American members include among others Jackson
Pollock and Lee Krasner (through the Pollock-Krasner Foundation), Milton Avery
(through the Milton Avery Trust), Robert Mangold, Sol LeWitt, Mark Rothko,
Georgia O'Keeffe (through the Estate of Georgia O'Keeffe), Frank Stella, Andy
Warhol (through the Estate and Foundation of Andy Warhol), and Willem de Kooning
(through the Conservatorship of Willem de Kooning). A partial list of our
members is attached.

All the rights societies are grouped under an international organization called
CISAC (Confederation International des Societes d'Auteurs et Compositeurs).
CISAC's activities are directed towards the accomplishment of four principal
aims:

1) To ensure the safeguard, respect, and protection of the moral and
professional interests stemming from any literary or artistic production.

2) To Watch over and contribute to respect for the economic and legal interests
attaching to the said productions, both at the international level and that
of national legislation.

3) To coordinate technical activities between Societies of authors, artists, and
composers and ensure their collaboration in this field, subject to the
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understanding that each Society remains master of its own internal
organization.
4) To constitute an international center of study and information.

I will submit answers to the questions raised in the "Request for Information"
in the numbered sequence in which they appear in the Federal Registry.

1. The resale royalty would not in the opinion of ARS discourage the creation
of new works of art. 1If anything, it would encourage them. 1In so far as
artists are ever motivated by financial return, it is bound to heighten such
motivation, since in the event of secondary sales it would ensure a return to
the artist, his family, or heirs.

The movement to grant resale rights to artists originated in France prior to
World Wwar I. It was set in motion by a general concern for the welfare of the
artist and his heirs, stimulated in part by a widely published cartoon of Jean-
Louis Forain showing two children dressed in tatters outside the doors of a posh
auction salesroom. "Look," one of the ragamuffins says to the other, "they're
selling one of daddy's pictures."”

The resale right, better known as the Droit de Suite, was codified in France in
1920, and has passed into law in 28 countries. Some claim that the right would
drive down the first or subsequent sale price of original works of art, causing
hardship to the creatbrs. However, in no country with the resale right has this
been known to happen, dnd informed American artists seem not unwilling to run
this risk.

2. The law should cover creations which may be described as either works of
painting or sculpture, in the somewhat broadened definition of these terms as
consensually accepted in the art world. These enlarged categories are sometimes
subsumed within the term "graphic or plastic works."

It would not be a bad idea for a threshhold value to be triggered before a work
of art could qualify for the Droit de Suite. However, to meaningfully benefit
the maximum number of artists, this figure should not be too high or too low. A
threshold of $500.00 plus or minus $250.00 is probably adequate. Below, the
royalty which would accrue to the creator would be very small indeed. If set
too high, the number of beneficiaries would be unduly diminished.

It should not be necessary to base the royalty on a percentage of profits from
the current sale as compared to the price received from the previous one. It is
often very difficult, if not impossible, to trace the sale records of works of
art.

Rather than seven percent of profits, as once suggested, ARS would readily
accept a lower rate of four or even three percent, provided the royalty were
applied across the board as a flat percentage of the sale price, without
reference to previous sales. This is the practice in France, Belgium, and
Germany, where the law is easily administered without the need of bureaucratic
intervention. On the other hand, the experience of Italy, Portugal, Uruguay,
Czeckoslovakia (and California) of computing the royalty on the increase in
value over the preceding sale, has not been successful,
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Returning to the percentage of the resale royalty, the present French law
promulgated in 1957, fixes the rate at 3%. The German law, which applies to
both galleries and auction houses, mandates 5%. In our estimation, one of the
drawbacks of the well-meaning Kennedy proposals of 1987 is that it suggested a
rate which was unusually high, namely 7%, and provoked undue opposition.
Although we are none too certain that the hard core opponents of the resale
royalty would be more amenable to a reduced figure, it is our view that 3% to 4%
would be adequate.

3. and 4. The term of elegibility for the resale royalty should be the life of
the artist plus fifty years. this is also the applicable term in France and
Germany. It should be descendable.

It is not coextensive with the copyright in the work, except by coincidence, nor
should it be dependent on the copyright. 1In France the copyright term is life
plus 64 years, 203 days (calculated from the 1lst of January immediately
following the artist's death), and in Germany, life plus 70 years. While it is
very rare for a European artist to alienate his or her copyright, it can be
done; by contrast, the Droit de Suite is considered to be and should remain
inalienable.

The right should not be limited to works created in the United States, and
should clearly include works of foreign origin sold in the United States.
Article 14ter of the Berne Convention calls for an author or artist to "enjoy
the inalienable right to an interest in any sale of the work subsequent to the
first transfer by the author of the work," providing the member country has
passed resale royalty legislation. Berne member states which have adopted the
Droit de Suite automatically bestow reciprocal rights on other member states
possessing the right. Were the U.S. to exclude foreign works, U.S. works in
turn would be excluded from resale benefits in foreign member states.

Another aspect of this same issue concerns the so-called question of
retroactivity. As presently employed, the term often serves to deprive foreign
artists of their rights. For example, U.S. adhesion to Berne (which took effect
on March 1, 1989) is said to apply to existing works of art which have
previously fulfilled the formal requirements of the U.S. copyright law (notice
and registration), or to new works created after the date of adhesion. Previous
U.S. copyright law had often served to deprive European artists of copyright
protection on the principle that their works were not formally registered or
copyrighted in the U.S. Such works are said to have passed into the Public
Domain in the U.S.

This principle ignores the fact that most European works were automatically
copyrighted at the moment of creation, under Berne and the national legislation
in the country of origin, and consequently required no formalities for
protection.

A failure to apply Berne to existing European works contradicts Article 28 of
the Convention: "This Convention shall apply to all works which at the moment of
its coming into force have not yet fallen into the public domain in the country
of origin through expiry of the term of protection.”
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The Berne provision also runs counter to Article VII of the Universal Copyright
Convention, to which the U.S. has been a long time adherent. That provision
states, "This Convention shall not apply to works... which are permanently in
the public domain in the said contracting state."

In conflicts between the U.C.C. and Berne, the so-called "Berne Safeguard
Clause" of the U.C.C., provides that Berne, and not the U.C.C., prevails in
relationships between Berne members. (Viz. Article XVII, and the Appendix
Declaration, Item b of the U.C.C.)

"This convention shall not in any way affect the provisions of the
Berne Convention for the Protection of Literary and Artistic Works
or membership in the Union created by that convention."

(U.C.C., Article XVII (1))

"The Universal Copyright Convention shall not be applicable to the
relationships among countries of the Berne Union insofar as it

relates to the protection of works having as their country of origin,
within the meaning of Berne Convention, a country of the International
Union created by the said convention."

(U.C.C., Appendix Declaration relating to Article XVII [b]})

Thus to apply a resale royalty under the theorem of prospectivity only would
serve to strip the right from all existing U.S. and foreign works, even though
the latter enjoy the right in nations having the Droit de Suite. The terms
retroactivity and prospectivity should be employed in their proper context here,
(as understood by our Berne partners), namely that the date of the secondary
sale, and not the date of the work's creation, be the determining factor.
Consequently there would be no retroactive application of the resale royalty in
the sense that it could never apply to auction sales which took place prior to
the effective date of the law. It would apply prospectively, that is to all
auction sales of elegible works which occur after the effective date of the law.
Elegibility, therefore, would be determined under the existing rule of life plus
50 years, and within the reciprocal norms of the Berne Convention.

5. A system similar to that which operates in France would seem to be the
simplest and most direct form of administering the right. There it functions in
the following manner.

A few days prior to a given auction, the auction house receives a list from the
rights society (ADAGP or SPADEM) informing it of the titles of the works and the
names of the artists for which the Droit de Suite is to be collected. Such
lists are formulated by the rights societies from the sales catalogues it
receives in advance of the auctions. After the sale has been completed, the
auctioneer fills out and returns the list with information on the sales price
and the amount due for the Droit de Suite. This is accompanied by a payment
which the society distributes to the artists involved.

The landmark French artists rights law of 1957, which fixed the current rate at

3%, extended the resale royalty right to galleries. However, the law has never
actively been applied to galleries, though there is some current effort in
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France to do so. By contrast, galleries as well as auction houses are
effectively covered under the German law.

As the right is designed to apply to sales of a work of art, there is no basis
of application in cases where the object is presented as a gift or exchange, and
we would not attempt to assign a value in such cases. Therefore, no royalty
would be collected in these instances.

As we strongly recommend against basing the right on the profit differential
between the present and previous sale, there would be no need to maintain a
costly and time-consuming registry of sales prices.

The right is commonly administered by the national artists rights societies and
ARS is prepared to perform this function for its very many European adherents as
well as its American ones. We would in fact be willing to do so for all
potential beneficiaries.

6. The right should not be waivable or alienable, lest a collector, gallery,
or museum demand such a waiver as a condition of its offer to acquire a work.

7. The California law should definitely be preempted in the event of a federal
law. The California Resale Royalty Act (Cal. Civ. Code SS.986; 1977, amended in
1983) has failed on two main grounds: 1) It has proved impossible to determine
the previous sales price of a work, which is needed to calculate the sum due the
artist, namely 5% of the profit realized by the sale. 2) There is no central
registry which would disclose whether an artist is a resident of California, a
requirement under the law. Finally, it is very difficult to enforce the law
when it applies to one state only.

Please feel free to be in contact with our society about this important issue.
In the interim, kindly accept my very best wishes.

Sincerely,

Tubhe Jetoe

Dr. Theodore H. Feder
President

encl.
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ADAGP

ARTISTS RIGHTS SOCIETY, INC. SPADEM
65 Bleecker Street Scrvice photographique de la Caisse Nationale des
New York. N.Y. 10012 Monuments Historiques et des Sites

Tel: (212) 420-9160 tix 237053 Fax: (212) 420-9286 Phototheéque des Musées de la Ville de Paris

THE FOLLOWING IS A LIST OF THE MORE PROMINENT ARTISTS REPRESENTED BY ARS; PLEASE
NOTE THAT THERE ARE MANY OTHERS. FOR MORE INFORMATION CALL (212)420-9160.

AGAM, Yaacov
ALECHINSKY, Pierre
ARMAN

ARP, Hans

ARROYO, Eduardo-Jean
ARTSCHWAGER, Richard
ATGET, Eugene
AUBERJONOIS, Rene
AVERY, Milton

BAKST, Leon

BALET, Jan

BALTHUS

BAUCHANT, Andre
BAZAINE, Jean

BECAT, Paule-Emile
BELLMER, Hans
BEOTHY, Etienne
BERARD, Christian
BERAUD, Jean
BERNARD, Emile
BESNARD, Albert
BIGOT, Georges
BISSIER, Julius
BLANCHE, Jacques—-Emile
BLELL, Diane
BOMBQIS, Camille
BONNARD, Pierre
BONNAT, Leon
BRANCUSI, Constantin
BRAQUE, Georges
BRASILIER, Andre
BRAUNER, Victor
BRAYER, Yves

BUFFET, Bernard

CAISSE NATIONALE (CNMHS)

CALDER, Alexander
CAMOIN, Charles
CAPIELLO, Leonetto
CARRINGTON, Leonora
CASSATT, Mary

CESAR

CHAGALL, Marc
CHERET, Jules
CLAUDEL, Camille
COCTEAU, Jean

DALI, Salvador
DAPHNIS, Nassos

DE KOONING, Willem
DE STAEL, Nicholas
DELAUNAY, Robert
DELAUNAY, Sonia
DENIS, Maurice
DERAIN, Andre
DIBBETS, Jan
DUBUFFET, Jean
DUCHAMP, Marcel
DUCHAMP, Suzanne
DUFOUR, Bernard
DUFRESNE, Charles
DUFY, Raoul

DUMOYER DE SEGONZAC
ENSOR, James

ERNST, Max
FAUTRIER, Jean
FLAVIN, Dan

FORAIN, Jean-Louis
FORISSIER, Roger
FOUJITA

FRANCIS, Sam
FREISZ, Otto
GIACOMETTI, Alberto
GIACOMETTI, Diego
GIACOMETTI, Giovanni
GLEIZES, Albert
GONTCHAROVA, Natalia
GONZALEZ, Julio
GR1S, Juan
GROMAIRE, Marcel
GROOMS, Red
GUILLAUMIN, Armand
HARTUNG, Hans
HAYDEN, Henry
HELION, Jean
HELLEU, Paul
HERBIN, Auguste
HUEBLER, Douglas
HUNT, Bryan

ICART, Louis

ITTEN, Johannes
JAWLENSKY, Alexj von



JAWLENSKY, Andreas
KANDINSKY,Wassily
KISLING, Moise
KLEE, Paul

KLEIN, Yves
KOKOSCHKA, Oskar
KOSUTH, Joseph
KRASNER, Lee

KUPKA, Franz
L'HOTE, Andre

LA FRESNAYE, Roger Andre de

LABISSE, Felix
LALIQUE, Rene

LAM, Wilfredo
LARIONOV, Mikhail
LAURENCIN, Marie
LAURENS, Henri

LE CORBUSIER
LECKWYCK, Edith van
LEGER, Fernand
LEMPICKA, Tamara de
LEWITT, Sol

LUCE, Maximilien
LURCAT

MAGNELLI, Alberto
MAGRITTE, Rene
MAILLOL, Aristide
MALLET-STEVENS, Robert
MAN RAY

MANGOLD, Robert
MANGUIN, Henri
MARCOUSSIS

MARQUET, Albert
MASSON, Andre
MATISSE, Henri
MATTA ECHAURREN, Roberto
METZINGER, Jean
MICHAUX, Henri
MIRO, Joan
MOILLIET, Louis
MONET, CLaude
MUCHA, Alphonse
MUELLER, Otto
NADAR, Paul

NAUMAN, Bruce
OZENFAT, Amedee
PASCIN, Jules
PERRET, Auguste
PERRIAND, Charlotte
PICABIA, Francis
PICASSQO, Pablo
POLIAKOFF, Serge
POLLOCK, Jackson
RAFAELLI, Jean—Francois
RAYSSE, Martial
RICHIER, Germaine
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RICHTER, Hans
RIEMERSCHMID, Richard
RIGOT, Gerard
RIOPELLE, Jean-Paul
ROCKBURNE, Dorothea
RODIN, Auguste
ROHNER, Georges
ROTHKO, Mark
ROUAULT, Georges
SAINT PHALLE, Niki de
SAURA, Antonio
SCHMIDT-ROTTLUFF, Karl
SCHUFFENECKER, Claude—Emil
SCHWITTERS, Kurt
SEGOVIA, Andre
SERRA, Richard
SERUSIER, Paul
SERVAES, Albert
SEUPHOR, Michel
SEVERINI, Gino
SIGNAC, Paul
SIMMONDS, Charles
SOTO-RODRIGUEZ, Jose
SOULAGES, Pierre
SOUTINE, Chaim-Ichte
STEINLIN, Theophile Alexandre
STELLA, Frank
STOECKLIN, Niklaus
SUTHERLAND, Graham
TAEUBER-ARP, Sophie
TALCOAT, Pierre
TANGUY, Yves
TANNING, Dorothea
TAPIES, Antoni
THERRIEN, Robert
TOBEY, Mark
TOBIASSE

UTRILLO, Maurice
VALADON, Suzanne
VALAT, Louis

VAN DONGEN, Kees

VAN VELDE, Bram
VASARELY, Victor
VILLON, Jacques
VLAMINCK, Maurice de
VUILLARD, Edouard
WACHTER, Emil
WALDMAN, Paul
WARHOL, Andy

WEINER, Lawrence
WOLS

XENAKIS, Constantin
ZADKINE, Ossip
ZULOAGA, Ignacio



PRESIDENT
Frank F. Scheck
1155 Avenue of the Americas
New York, NY 10036
(212) 790-3090

PRESIDENTELECT

Peter Saxon

277 Park Avenue
New York, NY 10172
(212) 758-2400

1st VICE PRESIDENT

M. Andrea Ryan

1155 Avenue of the Americas
New York, NY 10036

(212) 819-8200

2nd VICE PRESIDENT

William J. Gitbreth
875 Third Avenue
New York, NY 10022
(212) 715-0600

TREASURER

Howard B Barnaby;
330 Madison Avenue
New York, NY 10017

(212) 682-9640

SECRETARY

Pasquale A. Razzano
530 Fifth Avenue
New York. NY 10036
(212) 840-3333

ATE PAST
DENT

3. Pegram
45 Rockefeller Plaza
New York. NY 10111
(212) 757-2200

BOARD OF DIRECTORS

Dale L. Carison
John E. Kidd
Evelyn M. Sommer
Martin E. Goldstein
Thomas L. Creel
Stanley J. Silverberg
Robert L. Baechtold
Dawvid J. Mugford
Virginia R. Richard

and the
Above

THE NEW YORK PATENT, TRADEMARK
AND COPYRIGHT LAW ASSOCIATION, INC.

May 31, 1991

FEDERAL EXPRESS

Office of the Register of Copyrights
Copyright Office
James Madison Building
First and Independence Avenue, SE
Washington, D. C. 20559

Re: Docket No. RM 91-1,
Royvalties For Works Of Art

Comment Letter

RM 91-1

Study On Resale

Sirs:

The New York Patent, Trademark and Copyright
Law Association is pleased to submit its comments in
response to the questions posed in the Notice Of
Inquiry published in the Federal Register for

February 1, 1991.

Our Association is,

in general, opposed to any

legislation embodying the resale royalty concept.
The following comments are in response to the
questions posed and are not to be considered as an

approval of the concept.

1. Would resale royalty legislation promote or
discourage the creation of new works of art,

and if so, how?

How would the legislation

affect the marketplace for works of art

subject to such a requirement?

Presumably the resale royalty legislation

would promote creation of new works of art

since the artist’s reward is increased.

It

may, however, have no affect because important
works of art are created in large part to

satisfy the artist’s urge to create.

In

either event, the marketplace would be
affected due to the increase in complexity of
art sales, and the possible diminishment of
initial value of the art due to the obligation
to pay the artist upon a future resale of the

work.
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of the Register of Copyrights
1991

If resale royalty legislation is appropriate,
what form should it take? For example, what
categories of works of art should it cover?
Should there be a threshold value for works to
be subject to the requirement, and, if so,
what should that amount be? Should there be a
threshold requirement for an increase in value
for the requirement, and, if so, what should
the increasea amount be? What should the
amount of the resale royalty be and how should
it be measured; by a percentage of the
resaler’s profit, the net sales differential,
or some other measurement? Should the net
sale differential be adjusted for inflation?

Although resale royalty legislation is not
favored, if there is such legislation, it
should be applied to all works. The threshold
value of one thousand dollars ($1000.00) in
the Califeornia statute appears reasonable.

The resale royalty provisions should not apply
unless the work of art increases in value by a
certain amount, such as 25%. A 5% royalty as
in the California statute seems reasonable.
For simplicity, any resale royalty should be
based on the gross sales price differential
with no adjustment for inflation.

Who should benefit from the requirement? For
example, should it be limited to works created
in the United States, or should it also
include works of foreign origin sold in the
United States? What are the international
implications of such decisions? How is the
issue handled in foreign countries and in
California?

Artists who are citizens, or at least resident
in the U.S., and who have created the work in
the U.S. should benefit from any such
legislation. If this provision were included
in an international convention, it could be
expanded or changed as appropriate. No
unusual implications/complications are
foreseen.
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A.

of the Register of Copyrights
1991

What should the terms of any resale
requirement be? Should it be coextensive with
the copyright in the work? Should the right
be descendible? Should or can the right be
applied retroactively to works in existence at
the date of enactment of any legislation?

The term should be coextensive with copyright
and the right should be descendible. The
right should not apply retroactively.

Should there be any enforcement mechanisms,
central collecting societies, or registration
requirements? What are the experiences in
foreign countries and in California with these
problems? Who should record the initial and
subsequent sales price? How will the system
work if a work of art is presented as a gift,
donated, or exchanged in a barter transaction?

One approach is to have the reseller notify
the artist when a work has been resold along
with an accounting. If notice is not given,
any statute of limitations respecting actions
to be taken by the artist should not start to
run until the artist has actual notice of the
resale. Another approach may be to have sales
recorded in the Copyright Office, with
attendant constructive notice. The resale
royalty concept should not be applied to gifts
or charitable contributions, but it should
apply to a bartered transaction having a value
greater than $1000.00.

Should the right be waivable or alienable?

The right should be both waivable and
alienable.

Should the California law be preempted in the
event of a federal law?

State law should be preempted.

The NYPTCLA is the nation’s largest regional

intellectual property law group with over 1,000

members.

We have long taken an active role in the

41



PRESIDENT

Frank F. Scheck

1155 Avenue of the Americas
New York, NY 10036

(212) 790-9090

PRESIDENTELECT

Peter Saxon

277 Park Avenue
New York, NY 10172
(212) 758-2400

1st VICE PRESIDENT

M. Andrea Ryan

1155 Avenu. of the Americas
New York, NY 10036

(212) 819-8200

2nd VICE PRESIDENT

Wilhiam J. Giibreth
875 Third Avenue
New York, NY 10022
(212) 715-0600

TREASURER

Howard B Bamaby\5
330 Madison Avenué
New York, NY 10017
(212) 682-9640

SECRETARY

Pasquale A. Razzano
530 Fifth Avenue
New York. NY 10036
{212) 840-3333

TE PAST
ENT

o. Pegram
45 Rockeleller Plaza
New York. NY 10111
(212) 757-2200

BOARD OF DIRECTORS

Dale L. Cartson
John E. Kidd
Evelyn M. Sommer
Martin €. Goldstein
Thomas L. Creel
Stanley J. Silverberg
Robert L. Baechtold
David J. Mugtord
Vviwginia R Richard

and the
Above

THE NEW YORK PATENT, TRADEMARK
AND COPYRIGHT LAW ASSOCIATION, INC.

Office of the Register of Copyrights
May 31, 1991
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drafting of legislation and treaties within our
fields of expertise. Over the past several years,
our representatives have been active participants in
meetings of the World Intellectual Property
Organization’s meetings on patent and trademark law
harmonization, and other intellectual property law
topics.

Our Association stands ready to assist you in
connection with intellectual property law matters and
would appreciate the opportunity to meet with a
member of your staff regarding the resale royalty
matter.

Respectfully submitted,

C oot

Scheck

Frank F.

Officers and Directors
Roger Smith, Esq.

c:
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S PADEM

SOCIETE DES AUTEURS DES ARTS VISUELS

Office of the Registration of
Copyright - Copyright oOffice
Attn. Mr william Patry
Policy Planning Advisor of the
Registrar of Copyright

N/Ref. PA/CD James Madison Building, Room 403
Independance Avenue, S.E.
Washington DC 20559, U.S.A.

Paris, May 28, 1991

Dear Mr Patry,

We are very pleased to send you this statement to the Congress of
the United States in support of the droit de suite.

If you need more informations, we are of course entirely at your
disposal.

Yours sincerely,

R D
. ,é%au@K%%g, I
Martine DAUVERGNE Pascal AUBOIN
Responsible for Legal
Directeur Gérant and International Affairs
P.J. Comment Letter

RM 91-1
No. \Q.

Siége social : 15, rue Saint-Nicolas — 75012 PARIS
Tél.: (1) 43.42.58.568 — Fax : 43.44.84.54

Société civile a caprtal vanable créée en application de ia loi du 3 juillet 1985
R.CS. PARIS D 338 420 581
R1B. : code banque 30004 - code guichet 00822 - N* de compte 0002 1802068 - clé RIB 66 - domiciliation BNP PARIS TRINITE

43


http:43.44.84.54

3 SR

DROIT DE SUITE IN FRANCE

[Translation of SPADEM Comment Letter No. 10]

Droit de suite has been introduced in France in 1920 (law
of May 20, 1920, modified by a law of October 27, 1922 and related
décrets and arrétés) and restated in the author’s right law of
March 17, 1957.

It can be defined as the right for the author and after
his death for his heirs (then for a 50 years term) to participate
in the proceeds of the auction or dealer sale of a work of art.

The goal of droit de suite is to make up for an unfair
situation: often an artist sells his work at a low price. Getting
to be known, the same work can be resold at a much higher price,
but only the owner of the tangible embodiments of the work gains
from the increase of value.

It seemed just fair that the artist should have a share,
although modest, of this appreciation.

I. Nature of droit de suite

It 1is an economic right. But different from
representation and reproduction rights in the extent that the
artist has no right to control the subsequent sales of his works;
yet it comprises an exclusive right giving birth to royalties on
each sale.

As an economic right enabling the artist to participate

in the resale’s proceeds of his work, it exists from the day of the
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creation of the work in the artist’s patrimony and consequently
must be descendible.

Droit de suite can’t be assignable. the artist can’t

sell it nor give it up.
II. Field covered
1. Works.
Droit de suite applies to graphic and plastic works.
Whenever a work is to be made in more than one copy (sculptures,
engravings, tapestries, photos), it is agreed upon between artists’
representatives and auctioneers’ societies that droit de suite
shall apply to a small number of copies said to be created by the
artist himself.
2. Sales.
The 1957 law (Art 42) states that droit de suite atrises
from auction sales and sales made by dealers.
3. Beneficjaries.

a) The author: during his life the author alone
is entitled to droit de suite.

b) Heirs and surviving spouse: droit de suite is
descendible in accordance with the Civil Code, if
estate is accepted.

The surviving spouse against whom there exists no
final judgment of separation or divorce is entitled
to usufruct under droit de suite.

c) Foreign authors: foreign artists can benefit from

droit de suite when one of their works is sold in
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France only on a reciprocity basis - (Art 7 of the
Berne Convention).
But a decree of September 17, 1956, allows foreign
artists who lived in France for more than 5 years
and then took part in the French artistic life to
claim droit de suite royalties.

4. Duration.

Life of the artist plus 50 years.
III. Mode of enforcement.

1. Basi sess t.

The basis for droit de suite is the gross amount of the
sale’s price for each subsequent sale. If several items are sold
at the same time, the total price must be distributed among the
works.

2. Rate.

Art. 42 has settled for a 3% rate applied whenever the

price is over 100 frs. ($20).
3. o ection.

Seller must pay the royalty:

L either to an author’s society which will give it

back to the author minus management costs;

o or to the author himself or heirs, they must demand

royalty payment not later than 3 days after the

sale has occurred.
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Actually the following two author’s societies are
collecting the royalties:

° SPADEM (visual artists’ society)

75 rue Saint Nicholas 75012 PARIS
Tel. 43 42 5858
. ADAGP (graphic and plastic artists’ society)
11 rue Berryer 75008 PARIS
Tel. 45 61 0387
IV. Artists’ point of view on droit de suite.

French artists are unanimously in favor of droit de
suite. It does not serve as an impediment to either their artistic
career or the art market.

Along with a fair remuneration, droit de suite makes it
possible for the artists to know which of their works are in

circulation and at what price.
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Translation of Appended Documents

to SPADEM Comments

The appended documents specify the scope of droit de

suite in the case of works that are created in more than one copy.
1. Sculptures.

Art. 79 - 30 de 1’ annexe III du code général des impéts
(code of fiscal provisions) specify what an authentic (original)
work of art in the field of bronze cast sculpture is in regard with
sale’s tax.

So a fiscal provision is applied to the droit de suite in
order to construe it.

This fiscal provision is used by authors and auctioneers
to determine how many copies of a work of art can generate droit de
suite royalties.

The figure is 8 copies which must be numbered (1/8, 2/8,
... 8/8) and signed by the author. These copies must be executed
by the artist or controlled by him (casting of a sculpture).
Although original copies (up to 8) can be cast after the author’s

death (ruling of the cours de cassation in a Rodin case, March 18,

1986) .
2. Engravings - Agreement between Authors/Auctioneers
(11/28/57).

The parties agreed that concerning engravings, royalties
are paid for the sale of up to 100 copies as long as those copies

are numbered and signed by the artist.
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3. Tapestrjes - Agreement between authors/auctjoneers
(01/15/58) .

The parties agreed, concerning tapestries, that royalties
are paid for the sale of up to 6 copies of the same work as long as
those copies are supervised by the artist, numbered and signed by
him.

The basis in this case is a third of the sales’ price.

COMMENTS

1. The French law is incomplete. Art. 42 of the March 17,
1957 law needs a décret to be enforced. It has never been issued.
So French law relies on an old decree (November 17, 1920) in order
to implement the droit de suite provisions of the 1957 law.

consequences:

° It is questionable whether this decree is still
valid. Arguably it has been abrogated by Article
73 of the 1957 law . . . or has not.

° The said decree only deals with auction sales
(state of the 1920 law), so part of the 1957 law
pertaining to sales made by dealers is not
enforceable.

2. Construction of "graphic work%: a debate exist whether
the word graphic encompasses literary or musical manuscript. The
matter has not been settled by courts. Auctioneers’ society
excludes that from droit de suite, so do most of the law
professors.

3. See 1.1 above.
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4. 50 years term should be scon expanded to 70 years.

5. Procedure set up by the 1920 law: See Nimmer "legal
protection for the artist", Chap. IV French law on proceeds right
analyses and critique - No. 45 by Prof. Plaisant - photocopy
attached.

6. EEC law: In the following to the "green paper" dealing
with copyright and new technologies (June 1988) issued early in
1991, the EEC Commission has scheduled a study on droit de suite,
this study could be a prelude to harmonization. It does not seenm

that the study will be published on time (before December 31,
1992).

CASE LAW

Cours d’appel de Paris - 4 ém chambre 28 January 1991
(RIDA No. 130 October 1991 - p. 141).

The cours d’appel de Paris, limits the scope of droit de
suite (works generating droit de suite royalties) by construing the
works "graphic and plastic work" (Art 42 of the 1957 author’s right
law).

The court states that Art. 42 must be construed in a
narrow way because it is a particular rule departing from the
general rule.

It denies the status of original work to pieces of

furniture created by a well known "art déco" artists (Jean Dunand),

because:

° he only intellectually created them;
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° he didn’t create them with his own hands, actually

make them.

The court keeps out of the scope of Art 42 every single
"design" work, in doing so it seems that it is violating Art 2,
1957 (no discrimination whatsoever between the works).

It seems that the court would have had another view if
the same pieces of furniture have been involved in a reproduction
right litigation.

It is arguable to say that the "cours de cassation"
(French highest court) could reverse this decision on several

grounds.
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CD/Le 28 Mai 1991

LE DROIT DE SUITE EN
FRANCE

Introduit & l’origine par la loi du 20 Mai 1920, complétée par la
loi du 27 Octobre 1922 et différents décrets et arrétés, le droit
de suite prévu par l’article 42 de la loi du 11 Mars 1957 sur la
propriété littéraire et artistique peut étre défini comme le droit
pour l’auteur et, aprés le décés de celui-ci, pour ses héritiers -
pendant 50 ans - de percevoir un droit égal 3 un pourcentage du
prix d’une-oeuvre d’art payé en cas de vente publique ou par un
commerg¢ant.

Le droit de suite a pour but de réparer une injustice : un artiste
a souvent vendu ses oeuvres 3 bas prix ; la notoriété venue, ses
oeuvres sont parfois revendues & de hauts cours et ce sont les
cessionnaires successifs qui bénéficient de plus-values énormes.

Il a paru équitable que l’artiste recueille une part, d’ailleurs
modeste, de ces augmentations de prix.

I NATURE DU DROIT DE SUITE

Le droit de suite est un droit patrimonial.

Comportant des prérogatives différentes de celles attachées au
droit de reproduction et de représentation, l’artiste n‘ayant pas
qualité pour soumettre & son consentement les aliénations
successives de 1l’oceuvre, il contient cependant comme eux une
exclusivité qui a pour point d’application un prélévement sur le
prix de vente, au lieu de la reproduction ou de la présentation
publique.

C’est un droit d’essence frugifére qui permet de percevoir une
redevance au fur et 3 mesure des aliénations. Ce droit patrimonial
existe en tant que virtualité dés la création de l’ceuvre ; il est
donc normal de 1l’incorporer au patrimoine, et en conséquence d’en
admettre la transmission héréditaire.

Le droit de suite est un droit inaliénable.
L’artiste ne peut le céder ou y renoncer.

[en
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II DOMAINE D’APPLICATION

1. Les oeuvres
Le droit de suite s’applique aux oceuvres graphiques et plastiques.

En ce qui concerne 1les oeuvres pour 1lesquelles plusieurs
exemplaires seront vendus (sculptures, gravures, tapisseries,
photographies), des conventions entre 1les représentants des
artistes et les commissaires priseurs font jouer le droit de suite
sur un petit nombre d’exemplaires, considérés comme émanant de la

main de l’artiste lui-méme.

2. Les ventes

De par la 1loi du 11 Mars 1957 sur la propriété littéraire et
artistique, le droit de suite est pergu sur toutes les ventes aux
enchéres publiques, ainsi que celles faites par 1l’intermédiaire
d’un commercant.

3. Les bénéficiaires

a) L’auteur : de son vivant, seul l’artiste jouit du droit de
suite.

b) it] joint i : Le droit de suite
se transmet aux seuls héritiers légaux dans l’ordre de la
dévolution successorale qui ont accepté la succession.

Le conjoint survivant contre 1lequel n’‘existe pas un
jugement passé en force de chose jugée de séparation de
corps ou de divorce bénéficie du droit de suite, mais pour
1l/usufruit seulement et compte-tenu des droits des
héritiers réservataires, s’il en existe.

c) Les artistes étrangers : la perception du droit de suite

par les artistes étrangers pour leurs oeuvres vendues en
France est soumise & la réserve de réciprocité prévue par
l’article 1l4ter du texte de Paris de la Convention de Berne
sur la propriété littéraire et artistique, selon lequel la
protection n’est exigible dans chagque pays parties & la
Convention que si 1la législation nationale de 1l’auteur
admet cette protection, et dans la mesure ok le permet la
législation du pays ol cette protection est réclameée.

Le décret du 15 Septembre 1956 maintient cette régle en y
ajoutant une exception a4 la réciprocité pour les artistes
étrangers qui ont vécu au moins cing ans sur le territoire

=

de la France et y ont participé a la vie de l’art.
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4. Durée

Aprés le décés de l’auteur, le droit subsiste pendant 1l’année
civile en cours et les cinquante années suivantes.

III MODALITES D’APPLICATION

1. L’assiette servant de base

Le droit de suite est exercé sous la forme d’un prélévement sur le
prix de vente et 3 chacune des différentes ventes successives de
l’ceuvre. En cas de vente de plusieurs oeuvres du méme artiste, le
droit de suite est déterminé oeuvre par oeuvre, et non
dlobalement.

2. Le taux

L’article 42 de la loi du 11 Mars 1957 a fixé un taux uniforme de
3 p 100 applicable lorsque le prix de vente est supérieur a
100 Francs.

3. La perception

C’est le vendeur qui a la charge du droit de suite. Ce droit est
réservé :

et de répartition de droits
d’auteurs qui le reverse & l’auteur y adhérant aprés déduction de
frais de gestion,

! ou ses ayants-droit ; ceux-ci
doivent faire valoir leur droit auprés du commissaire priseur au
plus tard trois jours aprés la vente.

Dans la pratique, la perception est faite le plus souvent par
1l’intermédiaire de :

. la SPADEM (Société des Auteurs Visuels)
15, Rue Saint Nicolas 75012 PARIS, Tel. 4342 58 58

. 1’ADAGP (Société des Auteurs dans 1les Arts Graphiques et
Plastiques) 11, Rue Berryer 75008 PARIS, Tel. 45 61 03 87

Iv POINT DE VUE GENERAL DES ARTISTES ET DE LEURS AYANTS-DROIT
vVis A VI8 DU DROIT DE SUITE

Les artistes francais et leurs ayants-droit approuvent unanimement
la perception de ce droit qui ne nuit aucunement i leur carriére
artistique, pas plus qu‘au marché de l’art.

[ooo
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Si toutefois 1les artistes eux-mémes mettent en vente une ou
plusieurs de leurs oeuvres, la perception du droit de suite est
alors inopérante.

Ce droit revenant & l’artiste ne lui procure pas seulement une
juste rémunération, il 1lui apporte également une information
précieuse sur la circulation de ses oceyvres en France - et dans
les pays old le droit de suite est reconnu -~ 3 laquelle s’ajoute
celle de la connaissance de l’évolution de sa cote, puisque sur
les bordereaux qui accompagnent le réglement aux auteurs figurent
le lieu de la vente, l’heure, le titre et les dimensions de
l’ceuvre ainsi que son prix de vente.

Annexe 1 : Lois et Réglementations

Annexe 2 : Interprétation de l’article 42 de la loi du 11 Mars
1957 par la Chambre Nationale des Commissaires Priseurs

Annexe 3 : Conventions entre les représentants des artistes et les
Commissaires Priseurs.
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LOIS ET REGLEMENTATIONS

MINISTERE DE LA CULTURE
ET DE LA COMMUNICATION

Décret n° 81-255 du 3 mars 1981
sur la répression des fraudes
en matiere de transaction
d'euvres d’art et d’objets
de collection

Le Premier ministre.

Sur le rapport du garde des sceaux.
ministre de la justice. du ministre de
I"agriculture et du ministre de {a culture et
de la communication.

Vu le code civile. et notamment ses
articles 1109. 1110, 1116, 1131 et 1641

Vu le code général des impots, et
notamment son annexe I[I (art. 71) ;

Vu le code pénal. et notamment son
article R.25. complété par le décret n°
80-567 du 18 juillet 1980 :

Vu la loi du 9 février 1895 sur les
fraudes en matiére arustique :

Vulaloidu 1 aout 1905 sur les fraudes
et falsifications en matiere de produits et
de services et notamment son article 11,
ensemble les textes qui I'ont modifiée,
notamment la loi n° 78-23 du 10 janvier
1978 :
© Vuledécret modifié du 22 janvier 1919
pris pour |'application de la loi du 1¢' aout
1905 suswvisée :

Vu le décret n* 50-813 du 29 juin 1950
relatif au commerce du meuble. modifié
par le décret n° 66-178 du 24 mars 1966 :

Vuiedécretn® 56-1181 du 21 novembre
1956 modifiant ie tarif des commissaires-
priseurs ;

Vu le décret n° 68-786 du 29 aout 1968
relauf a la police du commerce de reven-
deurs d’objets mobiliers :

Le Conseil d'Etat (section de ['inté-
rieur) entendu.

Décrete :

Art. |*. - Les vendeurs habituels ou
occasionnels d'ceuvres d'art ou d'objets
de collection ou leurs mandataires, ainsi
que les officiers publics ou minstériels
procédant a une vente publique aux en-
cheres doivent, st I'acquereur le demande.
lui déiivrer une facture, quittance, bor-
dereau de vente ou extrait du proces-
verbal de la vente publique contenant les
spécificatons qu’'ils auront avancées
quant a la nature. la composition. I'ori-
gine et I'ancienneté de la chose vendue.

Art. 2. - Ladénomination d'une ceuvre
ou d'un objet lorsqu’elle est uniquement
ct immédiatement suivie de la référence 2
une période historique, un siécie ou une
époque. garantit l'acheteur que cette
@uvre ou objet a été effectivement pro-
duit au cours de la période de référence.

Lorsqu'une ou plusieurs parties de
I'ceuvre ou objet sont de fabrication pos-
térieure, 'acquéreur doit en étre informé.

Art. 3. - A moins qu'elle ne soit
accompagneée d'une réserve expresse sur
I'authenticité, I'indication qu'une ceuvre
ou un objet porte la signature ou I'es-
tampille d’un artiste entraine la garantie
que ['artiste mentionné en est effective-
ment |'auteur.

Le méme effet s’attache a I'emploi du
terme «par» ou «de» suivi de la désigna-
tion de |'auteur.

Il en va de méme lorsque le nom de
Iartiste est immédiatement suivi de la
désignauion ou du titre de I'cuvre.

Art. 4. - L’emploi du terme «attribué
a» suivi d'un nom d'artiste garantit que
I'ceuvre ou 'objet a été exécuté pendant la
période de production de |'artiste men-
tionné et que des présomptions séricuses
désignent celuici comme I'auteur vrai-
semblable.

Art. 5. - L'empioi des termes «atelier
de~ suivis d'un nom d'artiste garantit que
I';uvre a été exécutée dans I'atelier du
maitre cité ou sous sa direction.

La mention d’un atelier est obligatoi-
rement suivie d'une indication d’époque
dans le cas d'un atelier familial ayant
conservé ie méme nom sur plusieurs
générations.

Art. 6. -~ L'empioi des termes «école
de» suivis d’'un nom d’artiste entraine la
garantie que i'auteur de I'cuvre a été
I’éleve du maitre cité, 2 nototrement subi
son influence ou bénéficié de sa techni-
que. Ces termes ne peuvent s'appliquer
qu’a une ccuvre exécutée du vivant de
'artiste ou dans un délai inférieur a cin-
quante ans apres sa mort.

Lorsqu'il se référe a un lieu preécis,
'emploi du terme «école de~ garantit que
I'ceuvre a été exécutée pendant la durée
d’existence du mouvement artistique dé-
signé. dont I’époque doit étre précisée et
par un artiste ayant participé a ce mou-
vement.
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Ant. 7 - Les expressions «dans le gout
dew, «styles, «maniére de», «genre de».
«d'aprés», «facon de~», ne conférent au-
cune garantie particuliere d'identité d’ar-
tiste. date de I'ceuvre, ou d’école.

Art. 8 -~ Tout fac-similé, surmou-
lage, copie ou autre reproduction
d'une ceuvre d’art ou d'un objet de
collection doit étre désigne comme
tel.

Ant. 9 - Tout fac-similé. surmou-
lage, copie ou autre reproduction
d’une ceuvre d'art originale au sens
del'articie 71 de 'annexe [{l ducode
général des impots. exécuté posté-
rieurement a la date d'entrée en
vigueur du preésent décret. doit por-
ter de maniere visible et indélébile la
mention « Reproduction».

Art. 10 - Quiconque aura contre-
venu aux dispositions des articles 1<
et 9 du présent décret sera passible
des amendes prévues pour les con-
traventions de la cinquiéme classe.

Art. | 1. - Le garde des sceaux. ministre
de la justice, le ministre de i"agniculture et
le ministre de la culture et de la commu-
nication sont chargés. chacunencequile
concerne. de 'exécution du présent dé-
cret. qui sera publié au Journal Officiel de
la République francatse.

Fait a Paris, ie 3 mars 1981.

RAYMOND BARRE.

Par le Premier ministre :

Le minustre de la culture

et de la communication.
JEAN-PHILIPPE LECAT.

Le garde des sceaux.
mintstre de la jusuice,
ALAIN PEYREFITTE.

Le munistre de [agriculture,
PIERRE MEHAIGNERIE.
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Section 3
Productions originales
de I’art statuaire de la scuipture
et assemblages artistiques
1. Lanticle 7]-3° de I'annexe 11l au CGI

considére comme ceuvres d’art originales.

les producti an

ire ou de la sculpture et assembia-
ges. a 'exception des artcies de bijoute-

rie, d’orfévrene et_de joaillenie. des iors
que ces productions et assemblages sont
entierement exécutés de la main de {'ar-

tiste. Le méme article précise que sont
également _considérées comme ceuvres

d’art originales, les fontes de scuipture a
tirgge limité a Auit exemplaires et controlé

par l'artiste ou ses avanis droit.

Ces productions sont partois obtenues
par taille directe dans des matiéres dures.
Lorsque i'artiste réalise des modéles en
matiére molie (maquette. projet, modéle
platre) destinés soit a étre durcis au feu,
soit & étre reproduits en matiéres dures,
soit a confectionner des mouies pour Ia
fonte de métal ou d’autres matiéres. ces
maquettes, projets. modéles plitre sont
réputés également ceuvres d'art origina-
les.
2. Par assemblages artistiques consi-
dérés comme ceuyres d'art originaies, il
convient d’entendre les éiéments montés
en vue de constituer un exemplaire unique
d’cuvre d'art entierement exécuté i la
main par un sculpteur ou un statuaire
(RM. n°® 24933, M. de Broglie, député.
J.O.. déb. AN. n° |1 du 13 mars 1976, p.
1012).

Sont également considérées comme cu-
vres d'art originales les fontes de scuip-
ture exécutées a partir d'un moulage de la
premiere ceuvre, sous réserve que leur
tirage soit controlé par ['artiste ou ses
avants droit et limité @ huit exemplaires
numerotés. Les tirages dits «d’artiste»
portant des mentions spéciaies sont admis
au méme régime dans ia limite de quatre
exempiaires.

La condition du numeérotage n’est exi-
gée que pour les fontes exécutées deputs le
1* janvier 1968.

4. En revanche, la qualité d'cuvre
d’art onginale doit étre refusée :

- “aux moules pour ies fontes de sculp-
ture :

- aux productions artisanales ou de série
ainsi qu'aux ceuvres exécutées par des
moyens mécaniques, photomécaniques
ou chimiques : il en est ainsi notam-
ment des articles de bijouterie, d'or-
fevrerie et de joailierie.

Exempiaire d aruste signé Zadkine
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Les exemplaires originaux ou
autﬁentngues

Le terme «Euvre d’art origina-
le» n’est possible a décerner a une
statue en bronze que si son tirage
n’excéde pas huit exemplaires
quatre hors du commerce. Les qua-
tre exemplaires hors du commerce
portent les lettres E.A. ce qui signi-
fie «Exemplaire d'artiste». Au-dela
de huit exemplaires il s’agit d’ceu-
vres pouvant étre considérées com-
me bronze d’art, de série ou d’édi-
tion mais pas comme «(Euvre d’art

-originale».

il est a noter que ia totalité des
exemplaires peut étre coulée en une
seule campagne de fonte ou bien
s'échelonner sur plusieurs années.
Les héritiers et ayants droit conti-
nuent aujourd’hui a reproduire en
bronze des ceuvres de Germaine
Richier, Auguste Renoir ou Maillol
tant que le tirage maximum n’a pas
été atteint (8/8).

Il n’est pas fixé de minimum- au—

tirage des exemplaires numérotés et
un scuipteur peut fort bien décider
de faire fondre un nombre d'exem-
plaires inférieur a huit. Son ceuvre
n’en aura que plus de valeur.

En résumé on distingue :
1°} les ceuvres uniques (1/1),
2°) les ceuvres d'art originales (1/8
jusqu’a 8/8).
3°) les ceuvres d’art (pas de limite &
la numérotation. Exemple: 1/15
jusqu’a 15/15 ou plus),
4°) le bronze d’édition (pas de nu-
meérotation et un trés grand nombre
d’exemplaires sont réalisés. Exem-
ple: 100 - 500 - [ 000 ou plus).

Le bronze d’édition

Le bronze d’édition est un bronz
dont le modéle original a été vena
par ["artiste ou ses ayants droit a u:
Jondeur ou & un éditeur d'arr. L
fondeur peut donc en faire fondr
un nombre illimité. Généralemen
le nom du fondeur et du sculpteu
figure sur le bronze réalisé. Il n:
faut pas confondre le bronze d’édi
tion avec les ceuvres numérotées ot
P'artiste décide de faire fondre une
petite série de la méme ceuvre. Dan:
ce cas les exemplaires doivent étr:
numeérotés dans le bronze lui-méme
Exempie: 1/8, 2,8, 3/6, etc.

Bronze d édition. Statue & appartement

Euvred art authentique 4/ 5 signé Zadk ine




Commentaire et résumé
sur {a législation des euvres d’art
dans la statuaire en bronze

Ne vent étre considérés comme
SR = e
aires dont le tirage n'excede pas huit
_aemghim numerotes de 1/8 jusqua

__On peut tirer en plus ce ces huit exem

_plaires 4 exemplaires d’artiste non com-,
mercialisables et portant une mention
spéciale. Exemple : les iettres E.A ce qui
signifie «exemplaire d’artiste» sutvies de
la numérotation 1/4 jusqu'a 4/4.
L'appiication de cette loi est obligatoire
pour les fontes exécutées A partir du |*
Janvier 1968.

Le légisiateur n'a rien prévu concer-
nant les a ments ou les réduc-_
tions des modéles. Ce point de déail
permet donc, lorsque le urage maximum_
d une cuvre a ¢té aueint. (EX. Z/i) de

faire_vaner l'eéchelic du modéle et de
_mmencer une série de huii exemplaires
dans une nouvelle écheile. Dans ce cas les
nouveaux exemplaires realisés seront
considéres comme (Euvres d'ars mais non

plus comme Euvres d'ar1 originales.

L'échelle des modéles en réduction ou
en agrandissement est illimitée. Exem-
ple : agrandissement 1,2 ou 1.3 ou 14
jusqu’a 10 ou 1S5 fois I'onginal. On com-
pread donc qu'un tirage presque tllimité
d'une GEuvre d'ars peut étre réalisé dans
des échelles différentes certes, mais par-
fois peu perceptibies a I'eeil.

Les exemplaires numérotés doivent
donc étre considérés comme «(Euvres
d'art originales» jusqu'a concurrence de
huit exemplaires mais dans ume écheile
donnée (celle de I'artiste).

Parfois. une petite lettre (c.d.e.) est
apposée 1 cdté de la numeérotation de
I'euvre. Cette lettre est un code qui ren-
voit i I’échelle dans laquelle la série des
huit exemplaires numérotés a été fabri-
quée. [l est donc bien difficile de savoir le
tirage exact réalisé d'une Euvre d'art
numérotée si le scuipteur ou les ayants
droit ont décidé d’agrandir ou de réduire
un modéle donné et cela peut s'écheion-
ner ne l'oublions pas. sur plusieurs an-
nées.

¢ La protection et la législation des
"«(Euvresd'art ongmales- est donc vala-
" ble pour une série de & mais dans une
échelle donnée (c'est-a-dire celle voulue

. par Fartiste).

c/T /ut—ae

ROE S APY CTYY S0 IR WSSy

R T T A cvdouly

Ul()LIH

.4‘-4"» PRI LR L oA

58

Fonte monumentaie en bronze. Ensemble
animalier (jardin des Tuileries. Paris).

Costume emblématique des fondeurs avec
les attributs de fabrication courante.
Bronze d'ameublement: cloche. statues,
objers religieux et milisaires. robinetteries,
chandeliers, bougeorrs. ssc.
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V.~ APPENDICE. INTERPRETATION PAR LA CHAMBRE NATIONALE DES COMMISSAIRES-PRISEURS

25. - Interprétation de I'article 42 par la Chambre natio-
nale des commussaires-prissurs (Gaz. Pal. 18 juill. 1958) :

1° La droit de suits inaliénable est dii aux auteurs d'ccuvres
graphiques et plastiques pendant leur vie et aprés leur déces,
pendant I'annés en cours st ies cinquants années suivantes
(augpmenises des anndes de guerre), @ ceux de leurs succes-
seurs disignés sous ie paragraphe 7 ci-apris. i la condition
que le ou les bénéficiaires manifestent leur voionté de le
percevoir.

Le décret fizant les conditions dans lesquelles cette ma-
nifestation de voionté devra s'exprimer n'avant pas encore
paru. le droit commun s'appiique pour cette manifestation
de volonté sux commissaires-priseurs ou officiers vendeurs ;

2* L'expression ceuvres graphiques et plastigues comprend :
les peintures. les dessins. ies scuipturss et les reliures origi-
nales dans tous les cas. les gravures et les tapissenes lors-
qu'elles ont js caractere d'cuvre onginale dans les conditions
fixées par des accords intervenus entre la Chambre nationaie
des commissaires-prissurs et les représentants des groupe-
ments d'auteurs intéressds ;

3* Les textes originaux des ceuvres littéraires et musicales
ne sontl pas des aruvres graphiques et ne donnent jamas
nassance av droit de suits ;

4* Les livres, mime contenant des gravures. ne donnent
naissance au droit de suite que pour la reijure originaie qui
les kabille, ou pour ies dessins onginaux qui peuvent v étre
inséres ;

5° Le droit de suste n'est percu que sur la vente des ceuvres
dont ie prnix d'adjudication est égai ou supéneur & 100 francs
et il est percu sur la totalité du prix.

S'il s’agit d'une reiiure ou d'un dessin inséré dans un livre,
le droit de suite, n'est percu que si la portion de prnix affé-
rente & la reliure ou au dessin, d’'apreés 'estimation du
comimissaire-priseur, est égaie ou supéneure @ 100 francs ;

6° Le taux uniforme du droi: Ge suite. pergu sur la totalité
du priz ou de la poruon de prix. est de 3 & |

oy

7¢ Apres le décis de I'sutsur, ses successeurs. habilités par
la lqi a peroevoir le droit de swte qui subsiste & leur profit
pendant un tamps qui ne peut exceder le délai ci-desaus fizé,
sont les suivants :

a) Ses béritiers réservataires méme si l'auteur s institué
uD iégataire ou un donataire universel ;

b} Ses héritiers « ab intestat» non réservataires (venus a
ia succession & défaut de légataire ou donataire unjverssi ou
comme ¢tant |'un de ces derniers) ;

¢) Le conjoint survivant, mais pour |'usufruit seuiement.
compte wanu des droits des héritiers réservataires. s'il en
existe (cet usufruit cesse en cas de remariage du conjoint).

En conséquence, i défaut de conjoint survivant et d'héri-
tiers réservataires. et si l'auteur » instTué un iégstaire ou
donataire universei. ou si la succession est dévolue a un
successeur irrégulier. qui n'est pas un héntier. le droit de
suite cesse d'étre percu ;

8 Apres le déces d'un héritier de I'auteur bénéficiaire du
droit de suite, ce droit ne subsiste. pour sa part. Que s'il
laisse lui-méme des héritiers réservataires. et ains: de suite.

A déf-ut d’héritier réservataire. la part de I'héritier décédé
accroit calie des héritiers survivants s'il en existe ; s'il n'en
existe pas. le droit de suite cesse d’étre percu:

9° Aucun avant cause de l’auteur autre que ses successeurs
ci-dessus désignes. aucun avant cause d'un nériuer de lau-
teur sutre que les héritiers reservataires ne peuvent pre-
tendre a ia perception du droit de suite.

Pour |'application pratique de la loi nouvelle. tous rensei-
gnements peuvent étre demandes par ies comTussaires-pri-
seurs et les officiers ministérieis vendeurs au secretariat de
la Chambre nauonaie des commisssires-priseurs. 6. rue Ros-
sini. a4 Paris.

On note que. sans prendre parti de maniere expiicite. la
chambre parait agopter l'interpretation connee par is Cour
de cassation (]~ ch.) dans son arrét éu 19 octopre 1977,
Utrillo, en réservant le bénéfice du droit de suite aux hén-
tiers appartenant a la « familie » de l'suteur.
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Comment Letter

ART DEALERS ASSOCIATION OF AMERICA, INC.
575 MADISON AVENUE, NEW YORK, N.Y. 10022 RM al- 1
Phone: (212) 840-8590

Na.ll_m.

ARGUMENTS AGAINST THE RESALE ROYALTY

1. The resale royalty is not a royalty. A royalty is a
negotiated payment for the license of a copyrighted or patented
article. The '"resale royalty" is really a tax imposed on the
seller by the government for the benefit of the artist; it is
forced profit sharing.

2. There is a secondary market for the work of only a tiny
percentage of all living artists and those artists who have died
within the past 50 years. The resale royalty, therefore, will
benefit only a tiny percentage of artists -- those which are most
successful. It will also inhibit the sale of those works which are
the most difficult to sell -- those of younger and less successful

artists. The royalty amounts to a reverse Robin Hood; it takes
from the poor to give to the rich.

3. When an artist's work is resold at a high price, the
works which the artist has retained and has not sold become more
valuable. 1In addition, the artist's prices for new work will
rise. The artist, therefore, does share in the appreciated value
of his or her work. The number of artists who are exceptions to

this rule are few, and they will receive relatively little
compensation from the resale royalty.

4., More than 99% of all works of art created in a given year
do not appreciate in value; they decline, if they can be sold at

all. Is it fair that artists share in the rare profit when they
are not asked to share in the usual loss,

5. 1If the basic principle behind the resale royalty is
correct, why is it limited to visual artists? Why not apply it
across the board to designers, architects, craftspersons, etc.?

6. The resale royalty is unfair to collectors who take
considerable risks in supporting younger artists. Although most
of that work declines in value, the collectors are not indemnified
by artists and cannot take a tax deduction because collecting is a
"hobby" under the tax laws. With respect to the relatively small
percentage of works which appreciate, however, the seller must pay
federal and state income taxes, as well as an additional 7% tax to
the artist. Collectors must also place the transaction on the
public record by registering in Washington.
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7. The 7% additional tax coupled with the registration
requirement will have a chilling effect on the art market,
particularly the market for those works which are normally the
most difficult to sell, those of younger artists.

a) The commercial self-interest of dealers is in
selling the works of their artists. 1In this respect, the
interests of dealers and artists are tied together. 1If sales

are inhibited by the resale royalty, dealers and artists both
suffer.

b) Dealers, by virtue of their knowledge and experience
are in the best position to understand the art market and
clearly have a better knowledge of the market than the law
professors and artists who claim that the additional 7% tax
and the registration of sales will do no harm. All economic
studies by disintersted economists support the position that
the additional 7% tax will damage the market.

¢) The resale royalty may inhibit purchases by those
who buy only for social status or for investment. But the
motives of buyers are not always clear. Although it is easy
to talk about shaking out a few "undesirable'" collectors, the
loss of a few sales can mean a great deal for a young artist
who sells relatively few works.

d) The resale royalty has not worked in California,
where it is widely ignored. The resale royalty is based upon
the French droit de suite. But the existence of this law has
inhibited the development of the healthy art market which
artists need in the small number of countries which have
adopted it. Overregulation of the French art market has
caused its decline. At the same time, England, which has a
less vibrant general economy than that of France but which
does not have the French system of art market regulation, has
developed a very healthy art market.

8. It is argued that the New York art market has flourished
notwithstanding the high (8-1/4%) sales tax and that the
imposition of a 10% buyers premium has not hurt auction sales.
But these arguments miss the point.

a) The 8-1/4% sales tax is applicable only to works
sold and delivered to New York residents. The relative
number of such sales has actually declined in the past
decade. The New York art market has flourished because of
sales to non-New Yorkers.

b) The buyers premium is not like the resale royalty.
It is really an allocation of the price which the buyer is
willing to pay, partly to the auction house and partly to the
.seller. It is in effect in every major auction house
throughout the world.

9. From our experience with the California statute and the
New York sales tax, we are fearful that pressure will be brought

to evade payment and that a black market in works of art will
develop. 65
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Testimony of R. Frederick Woolueahi
in opposition to H.R. 3221

Introduction

I am the President of the Art Dealers
Association of America, Inc. ("ADAA"), an
association of the nation's leading dealers in
works of fine art. I appreciate the opportunity to
appear today to testify in opposition to the Visual
Artists Rights Act, H.R. 3221,

We are opposed to the so-called resale royalty
and sales registration requirements in H.R. 3221,
While we agree with the intent of the moral rights
provisions, there are a number of substantive
problems which are raised by the bill as presently
drafted.

I have been an art dealer since 1969 when I
became the principal owner of the Coe Kerr Gallery
in New York City which specializes in 19th and 20th
century American works of art. The gallery is
active in the primary market, representing living
American artists in the exhibition and sale of
their work. We also are active in the secondary
market, which involves the resale of works of art

after they have been sold by the artist. I have
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worked for many years on behalf of the artists who
we represent. I have sold and bought many works of
art and I have advised many collectors. My
knowledge of the art market, like that of my
colleagues, is not theoretical and is not academic.
It comes, rather, from long experience in the
field.

The Resale "Royalty' and Sales Registration:

The proposed resale royalty would require the
owner of a work of art to pay the artist 7% of any
profit resulting from the resale of that work,
providing the resale price was more than $1,000 and
more than 150% of the original purchase price, and
the artist has registered with the United States
Copyright Office. The bill extends this right to
the artist's heirs for 50 years after his death.

It prohibits the artist from exercising his right
to waive payment once the artist has registered.

It mandates the public disclosure through
registration in the Copyright Office of the details
of sales of works of art subject to the bill.

The theory behind the proposed resale royalty
is that visual artists should have a continuing
economic interest in their work, the realization of

which would depend upon resale or successive
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resales of their unique creations. The proposal in
this bill, however, is really a mandatory profit
sharing arrangement or "resale proceed right," a
term which may be closer to the French term droit
de suite. 1Indeed, the concept of the droit de
suite comes directly from French law.

The goal of enthusiasts for the droit de suite

is honorable. After all, the argument that an
artist deserves to share in the profits from his
creations has seductive appeal. But, anyone who
knows the dynamics of the art market realizes that
this proposal will have a negative effect on the
contemporary art market in the United States, and
consequently, on contemporary American artists,
particularly young artists who have yet to
establish a real market for their work.

The fact is that, contrary to a widely held
belief, the works of only a very small percentage
of artists appreciate in value; perhaps 300 of
approximately 200,000 working artists, have a
secondary market for their work. As a conseqQuence,
the proposed resale profit sharing scheme would
benefit only that very small group, which is
comprised largely of already successful artists.,

Of course, no one can or should object to a
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proposal which will benefit even a small group of
artists unless there are countervailing
considerations. In this case, the countervailing
consideration is the damage which this scheme will
8o to the vast majority of other artists - - those
vho are less successful than the small number of
artists who will benefit from the bill.

Mandatory profit sharing and sales
registration, if adopted, will damage the market
for works by living artists for a number of
reasons:

First, mandatory profit sharing encumbers
future sales, thereby depressing the art market.
W matter how it is characterized, the effect of
tiis provision is to impose an additional tax on a
seller of a work of art, payable to the artist or
to the artist's heirs. We have learned through our
experience with other taxes that to impose a
greater tax on one commodity, which can be readily
substituted by another commodity, is to alter the
pttern of demand. 1In any market, a reduction in
demand inevitably will be followed by a reduction
in the level of prices and the volume of sales.

According to Stephen E. Weil, Deputy Director

of the Hirshhorn Museum and author of "Resale
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Royalties: Nobody Benefits" (1978), "The most
serious economic problem facing most contemporary
artists is the lack of any broad initial market for
their work ... What would benefit these artists
most is an increase in the funds available to
purchase works of art. This is the basic flaw of
the resale royalty. It does not seek to increase
these funds [but] ... by imposing a discriminatory
tax on contemporary art, it would reduce such
funds."

Moreover, collectors know that the acquisition
of works by living artists is financially risky
because so few of those works appreciate in value.
When a collector suffers a loss, it is not even tax
deductible. In the relatively few cases where
there is a profit, the effect of mandatory profit
sharing would be to impose an additional tax on top
of the federal and state taxes. As a consequence,
there would be a considerable financial inducement
for collectors to concentrate on areas other than
contemporary art where there are fewer risks and
where no mandatory profit sharing is compelled. 1In
fact, we have been told by collectors that they
would move away from collecting contemporary art

should the '"resale royalty" be enacted.
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The situation is exacerbated by the
prohibition in the bill against a waiver by the
artist of the right to share in the collector's
profit on the resale of the work. Because of the
financial risk involved, a collector might well
request such a waiver when considering the purchase
of a work by a young artist. But the bill
prohibits the artist from making an informed
choice; the government decides what is in the best
interest of the artist. The inability of the
artist to waive, even where a waiver would be
helpful, will make sales more difficult and works
against the interest of artists.

Collectors are further discouraged by the
provision for public registration of sales. No one
likes to put the details of his or her private
purchases or sales on the public record. This is a
plain invasion of the right of privacy. No one can
reasonably deny that this distasteful provision
will have an adverse effect on the art market.

The effect of the mandatory profit sharing
provision is also to make it more difficult for
dealers to handle the works of less established

artists,
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In representing an artist, the gallery makes
every effort to promote and advance the artist's
work and the artist's career. The Coe Kerr Gallery
treats all artists alike. We spend approximately
$50,000 for each exhibition of one of our artists.
But most of our exhibitions of works by living
American artists are not profitable. Our
commissions on sales of the work of promising, but
unknown, artists generally are not sufficient to
pay the costs of the exhibition. Those exhibitions
are subsidized, in effect, by our ability to deal
profitably in works of more successful artists.
To the extent that a dealer's profit is reduced by
the adverse effect on sales resulting from
mandatory profit sharing, the more difficult it
becomes to subsidize exhibitions of younger
artists., In the case of smaller galleries, this
could well mean a reduction in the number of
unprofitable exhibitions of younger artists.,

Proponents of mandatory profit sharing
incorrectly compare it to the royalties paid to
authors and composers. They note that novelists
and composers collect royalties from their
creations. Consequently, it is argued, painters

and sculptors should receive "royalties" as well
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when their works are successful. But this argument
is inaccurate because novelists and composers

receive royalties on infinite reproductions of

their works. The so-called resale royalty
provision really is a profit sharing arrangement on
the sale of the original work. It is like
requiring a percentage of the profit on the resale
of a first edition to be paid to the author of the
book.

The analogous argument would be that visual
artists should receive royalties from each
reproduction of the "image" of their work (e.gqg.,
pictures, post cards, posters, etc.). But artists
and sculptors presently can, and in fact do, garner
royalties from such reproductions.

An artist who wishes to receive a share of any
profit gained upon resale of his works is free to
incorporate such a provision in an original sales
contract, as some artists now do. Some argue that
only successful artists have the leverage to enter
into such contractual arrangements. But this is
the same limited group of established artists who
would be the beneficiaries of the mandatory profit
sharing provision. It is unnecessary to legislate

such a provision and depress the art market when
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these artists are already free to make such a
contractual arrangement privately. In essence, the
mandatory profit sharing provision imposes such an
agreement whether or not the artist believes it
desirable in a particular situation.

Artists can effectively "waive'" their right to
resale royalties only if they do not register with
the Copyright Office. In that event none of their
works would be subject to mandatory profit
sharing. In essence, the proposal creates an all
or nothing trap for artists and dealers alike.

Once an artist registers the artist loses economic
flexibility. Moreover, registration may make it
more difficult for some artists to find dealers
willing to handle their work. Some dealers may
prefer to handle works of artists who are not
registered because there are fewer problems in
making sales,

It is also argued by the proponents of
mandatory profit sharing that it is unfair to deny
an artist a continuing economic interest in the
artists work, and that it is further unfair to deny
artists a share in profits which accrue because of
their creative efforts. There are two theoretical

and one practical economic responses to this
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argument:

First, it should be noted that the proposal
for a "continuing economic interest" in the work
applies only when the work appreciates in value.
No one urges such an interest in the more usual
situation of a decline in value of a contemporary
work of art.

Second, it is not unusual in our society for
the purchaser of the product of the creative
efforts of anoth