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April 18, 2012    Number 2005-58 

 

 Federal Acquisition Circular (FAC) 2005-58 is issued 

under the authority of the Secretary of Defense, the 

Administrator of General Services, and the Administrator for 

the National Aeronautics and Space Administration. 

 

 Unless otherwise specified, all Federal Acquisition 

Regulation (FAR) and other directive material contained in 

FAC 2005-58 are effective April 18, 2012, except for Items I, 

and II which are effective May 18, 2012. 
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Item         Title       Page 
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FAC 2005-58 SUMMARY OF ITEMS 

 

Federal Acquisition Circular (FAC) 2005-58 amends the 

Federal Acquisition Regulation (FAR) as specified below: 

 

 

Item I—Biobased Procurements (FAR Case 2010-004) 

 

DoD, GSA, and NASA are issuing a final rule amending 

the FAR to implement changes due to the Farm Security and 

Rural Investment Act that require contractors to report the 

biobased products purchased under service and construction 

contracts. This reporting will enable agencies to monitor 

compliance with the Federal preference for purchasing 

biobased products. 

 

Replacement pages:  THE 30-DAY PAGES WILL BE POSTED ON THEIR 

EFFECTIVE DATE OF APRIL 18, 2012. 

 

 

Item II—Representation Regarding Export of Sensitive 

Technology to Iran (FAR Case 2010-018) 

 

DoD, GSA, and NASA have adopted as final, with 

changes, the interim rule amending the FAR to add a 

representation to implement section 106 of the 

Comprehensive Iran Sanctions, Accountability, and 

Divestment Act of 2010. Section 106 imposes a procurement 

prohibition relating to contracts with persons that export 

certain sensitive technology to Iran. 

 

Replacement pages:  THE 30-DAY PAGES WILL BE POSTED ON THEIR 

EFFECTIVE DATE OF APRIL 18, 2012. 

 

 

Item III—Justification and Approval of Sole-Source 8(a) 

Contracts (FAR Case 2009-038) 

 

DoD, GSA, and NASA are adopting as final, without change, an 

interim rule amending the FAR to implement a section of the 

National Defense Authorization Act for Fiscal Year 2010. This 

section requires the head of an agency to execute and make public 

prior to award, the justification for an 8(a) sole-source 

contract in an amount exceeding $20 million 

 

Replacement pages:  None. 

 

 

i 



 

Item IV—Technical Amendments 

 

Editorial changes are made at FAR 1.201, 52.212-5, and 

52.219-8. 

 

Replacement pages:  1.2-1 and 1.2-2; 52.2-39 and 52.2-40; and 

52.2-103 and 52.2-104. 
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FAC 2005-58 FILING INSTRUCTIONS 

 

NOTE: The FAR is segmented by subparts.  The FAR page numbers 

reflect FAR Subparts.  For example, “1.2-1” is page 1 of subpart 

1.2. 

 

Remove Pages Insert Pages 

 

1.2-1 and 1.2-2 1.2-1 and 1.2-2 

 

19.13-1 and 19.13-2 19.13-1 and 19.13-2 
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19.1306 [Corrected] 

 

Pages are issued to correct section 19.1306 in paragraph (a) 

by removing “19.19.1304” and adding “19.1304” in its place. 

 

Replacement pages:  Matrix 52.3-13 thru 52.3-16. 

 

Subpart 19.15 [Corrected] 

 

Pages are issued to correct reflow from FAC 2005-56, May 2, 

2012. 

 

Replacement pages:  19.15-3 and 19.15-4. 

 

Matrix [Corrected] 

 

Pages are re-issued to correct specific Matrix entries on 

pages 52.3-14 and 52.3-15. 
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SUBPART 1.2—ADMINISTRATION 1.202

FAC 2005–58 APRIL 18, 2012

1.2-1

Subpart 1.2—Administration

1.201 Maintenance of the FAR.

1.201-1 The two councils.
(a) Subject to the authorities discussed in 1.103, revisions

to the FAR will be prepared and issued through the coordi-
nated action of two councils, the Defense Acquisition Regu-
lations Council (DAR Council) and the Civilian Agency
Acquisition Council (CAA Council). Members of these
councils shall—

(1) Represent their agencies on a full-time basis;
(2) Be selected for their superior qualifications in terms

of acquisition experience and demonstrated professional
expertise; and

(3) Be funded by their respective agencies.
(b) The chairperson of the CAA Council shall be the rep-

resentative of the Administrator of General Services. The
other members of this council shall be one each representative
from the—

(1) Departments of Agriculture, Commerce, Energy,
Health and Human Services, Homeland Security, Interior,
Labor, State, Transportation, and Treasury; and

(2) Environmental Protection Agency, Social Security
Administration, Small Business Administration, and Depart-
ment of Veterans Affairs.

(c) The Director of the DAR Council shall be the represen-
tative of the Secretary of Defense. The operation of the DAR
Council will be as prescribed by the Secretary of Defense.
Membership shall include representatives of the military
departments, the Defense Logistics Agency, the Defense Con-
tract Management Agency, and the National Aeronautics and
Space Administration.

(d) Responsibility for processing revisions to the FAR is
apportioned by the two councils so that each council has cog-
nizance over specified parts or subparts.

(e) Each council shall be responsible for—

(1) Agreeing on all revisions with the other council;
(2) Submitting to the FAR Secretariat (see 1.201-2) the

information required under paragraphs 1.501-2(b) and (e) for
publication in the Federal Register of a notice soliciting com-
ments on a proposed revision to the FAR;

(3) Considering all comments received in response to
notice of proposed revisions;

(4) Arranging for public meetings;
(5) Preparing any final revision in the appropriate FAR

format and language; and
(6) Submitting any final revision to the FAR Secretariat

for publication in the Federal Register and printing for
distribution.

1.201-2 FAR Secretariat.
(a) The General Services Administration is responsible for

establishing and operating the FAR Secretariat to print, pub-
lish, and distribute the FAR through the Code of Federal Reg-
ulations system (including a loose-leaf edition with periodic
updates).

(b) Additionally, the FAR Secretariat shall provide the two
councils with centralized services for—

(1) Keeping a synopsis of current FAR cases and their
status;

(2) Maintaining official files;
(3) Assisting parties interested in reviewing the files on

completed cases; and
(4) Performing miscellaneous administrative tasks per-

taining to the maintenance of the FAR.

1.202 Agency compliance with the FAR.
Agency compliance with the FAR (see 1.304) is the

responsibility of the Secretary of Defense (for the military
departments and defense agencies), the Administrator of Gen-
eral Services (for civilian agencies other than NASA), and the
Administrator of NASA (for NASA activities).
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SUBPART 19.13—HISTORICALLY UNDERUTILIZED BUSINESS ZONE (HUBZONE) PROGRAM 19.1305

19.13-1

Subpart 19.13—Historically Underutilized 
Business Zone (HUBZone) Program

19.1301 General.
(a) The Historically Underutilized Business Zone (HUB-

Zone) Act of 1997 (15 U.S.C. 631 note) created the HUB-
Zone Program.

(b) The purpose of the HUBZone Program is to provide
Federal contracting assistance for qualified small business
concerns located in historically underutilized business zones,
in an effort to increase employment opportunities, investment,
and economic development in those areas.

19.1302 Applicability.
The procedures in this subpart apply to all Federal agencies

that employ one or more contracting officers.

19.1303 Status as a HUBZone small business concern.
(a) Status as a HUBZone small business concern is deter-

mined by the Small Business Administration (SBA) in accor-
dance with 13 CFR Part 126.

(b) If the SBA determines that a concern is a HUBZone
small business concern, it will issue a certification to that
effect and will add the concern to the List of Qualified HUB-
Zone Small Business Concerns at http://dsbs.sba.gov/dsbs/
search/dsp_searchhubzone.cfm. Only firms on the list are
HUBZone small business concerns, eligible for HUBZone
preferences. HUBZone preferences apply without regard to
the place of performance. Information on HUBZone small
business concerns can also be obtained at www.sba.gov/
hubzone or by writing to the Director for the HUBZone Pro-
gram (Director/HUB) at U.S. Small Business Administration,
409 3rd Street, SW., Washington, DC 20416 or at hub-
zone@sba.gov.

(c) A joint venture may be considered a HUBZone small
business concern if it meets the criteria in the explanation of
affiliates (see 19.101).

(d) To be eligible for a HUBZone contract under this sec-
tion, a HUBZone small business concern must be a HUBZone
small business concern both at the time of its initial offer and
at the time of contract award.

(e) A HUBZone small business concern may submit an
offer for supplies as a nonmanufacturer if it meets the require-
ments of the nonmanufacturer rule set forth at 13 CFR
121.406(b)(1) and if the small business manufacturer provid-
ing the end item is also a HUBZone small business concern.

(1) There are no waivers to the nonmanufacturer rule for
HUBZone contracts.

(2) For HUBZone contracts at or below $25,000 in total
value, a HUBZone small business concern may supply the end
item of any manufacturer, including a large business, so long
as the product acquired is manufactured or produced in the
United States.

19.1304 Exclusions.
This subpart does not apply to—
(a) Requirements that can be satisfied through award to—

(1) Federal Prison Industries, Inc. (see Subpart 8.6); or
(2) Javits-Wagner-O’Day Act participating non-profit

agencies for the blind or severely disabled (see Subpart 8.7);
(b) Orders under indefinite-delivery contracts (see subpart

16.5).  (But see 16.505(b)(2)(i)(F) for discretionary set-asides
of orders);

(c) Orders against Federal Supply Schedules (see subpart
8.4).  (But see 8.405-5 for discretionary set-asides of orders);

(d) Requirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a)
Program;

(e) Requirements that do not exceed the micro-purchase
threshold; or

(f) Requirements for commissary or exchange resale items.

19.1305 HUBZone set-aside procedures.
(a) The contracting officer—

(1) Shall comply with 19.203 before deciding to set
aside an acquisition under the HUBZone Program;

(2) May set aside acquisitions exceeding the micro-pur-
chase threshold for competition restricted to HUBZone small
business concerns when the requirements of paragraph (b) of
this section can be satisfied; and

(3) Shall consider HUBZone set-asides before consid-
ering HUBZone sole source awards (see 19.1306) or small
business set-asides (see subpart 19.5).

(b) To set aside an acquisition for competition restricted to
HUBZone small business concerns, the contracting officer
must have a reasonable expectation that—

(1) Offers will be received from two or more HUBZone
small business concerns; and

(2) Award will be made at a fair market price.
(c) If the contracting officer receives only one acceptable

offer from a qualified HUBZone small business concern in
response to a set aside, the contracting officer should make an
award to that concern. If the contracting officer receives no
acceptable offers from HUBZone small business concerns,
the HUBZone set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see 19.203).

(d) The procedures at 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section.

(1) When the SBA intends to appeal a contracting
officer’s decision to reject a recommendation of the SBA pro-
curement center representative (or, if a procurement center
representative is not assigned, see 19.402(a)) to set aside an
acquisition for competition restricted to HUBZone small busi-
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19.1306 FEDERAL ACQUISITION REGULATION

19.13-2

ness concerns, the SBA procurement center representative
shall notify the contracting officer, in writing, of its intent
within 5 business days of receiving the contracting officer’s
notice of rejection.

(2) Upon receipt of notice of SBA’s intent to appeal, the
contracting officer shall suspend action on the acquisition
unless the head of the contracting activity makes a written
determination that urgent and compelling circumstances,
which significantly affect the interests of the Government,
exist.

(3) Within 15 business days of SBA’s notification to the
contracting officer, SBA must file its formal appeal with the
head of the agency, or the appeal will be deemed withdrawn.
The head of the agency shall reply to SBA within 15 business
days of receiving the appeal. The decision of the head of the
agency shall be final.

19.1306 HUBZone sole source awards.

(a) A contracting officer shall consider a contract award to
a HUBZone small business concern on a sole source basis (see
6.302-5(b)(5)) before considering a small business set-aside
(see 19.203 and subpart 19.5), provided none of the exclu-
sions at 19.1304 apply; and—

(1) The contracting officer does not have a reasonable
expectation that offers would be received from two or more
HUBZone small business concerns;

(2) The anticipated price of the contract, including
options, will not exceed—

(i) $6.5 million for a requirement within the North
American Industry Classification System (NAICS) codes for
manufacturing; or

(ii) $4 million for a requirement within all other
NAICS codes;

(3) The requirement is not currently being performed by
an 8(a) participant under the provisions of Subpart 19.8 or has
been accepted as a requirement by SBA under Subpart 19.8;

(4) The acquisition is greater than the simplified acqui-
sition threshold (see Part 13);

(5) The HUBZone small business concern has been
determined to be a responsible contractor with respect to per-
formance; and

(6) Award can be made at a fair and reasonable price.

(b) The SBA has the right to appeal the contracting
officer’s decision not to make a HUBZone sole source award.

19.1307 Price evaluation preference for HUBZone small 
business concerns.

(a) The price evaluation preference for HUBZone small
business concerns shall be used in acquisitions conducted
using full and open competition. The preference shall not be
used—

(1) Where price is not a selection factor so that a price
evaluation preference would not be considered
(e.g., Architect/Engineer acquisitions); or

(2) Where all fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

(b) The contracting officer shall give offers from HUB-
Zone small business concerns a price evaluation preference by
adding a factor of 10 percent to all offers, except—

(1) Offers from HUBZone small business concerns that
have not waived the evaluation preference; or

(2) Otherwise successful offers from small business
concerns.

(c) The factor of 10 percent shall be applied on a line item
basis or to any group of items on which award may be made.
Other evaluation factors, such as transportation costs or rent-
free use of Government property, shall be added to the offer
to establish the base offer before adding the factor of
10 percent.

(d) A concern that is both a HUBZone small business con-
cern and a small disadvantaged business concern shall receive
the benefit of both the HUBZone small business price evalu-
ation preference and the small disadvantaged business price
evaluation adjustment (see Subpart 19.11). Each applicable
price evaluation preference or adjustment shall be calculated
independently against an offeror’s base offer. These individ-
ual preference and adjustment amounts shall both be added to
the base offer to arrive at the total evaluated price for that
offer.

(e) When the two highest rated offerors are a HUBZone
small business concern and a large business, and the evaluated
offer of the HUBZone small business concern is equal to the
evaluated offer of the large business after considering the
price evaluation preference, the contracting officer shall
award the contract to the HUBZone small business concern.

19.1308 Performance of work requirements (limitations 
on subcontracting) for general construction or 
construction by special trade contractors.
(a) Before issuing a solicitation for general construction or

construction by special trade contractors, the contracting
officer shall determine if at least two HUBZone small busi-
ness concerns can spend at least 50 percent of the cost of con-
tract performance to be incurred for personnel on their own
employees or subcontract employees of other HUBZone
small business concerns.

(b) The clause at 52.219-3, Notice of HUBZone Set-Aside
or Sole Source Award, or 52.219-4, Notice of Price Evalua-
tion Preference for HUBZone Small Business Concerns, shall
be used, as applicable, with its Alternate I to waive the 50 per-
cent requirement (see 19.1309) if at least two HUBZone small
business concerns cannot meet the conditions of paragraph
(a); but, the HUBZone prime contractor can still meet the fol-
lowing—

FAC 2005–58 APRIL 18, 2012

(Correction)



SUBPART 19.15—WOMEN-OWNED SMALL BUSINESS (WOSB) PROGRAM 19.1506

19.15-3

19.1506 Contract clauses.
(a) The contracting officer shall insert the clause

52.219-29, Notice of Set-Aside for Economically Disadvan-
taged Women-owned Small Business Concerns, in solicita-
tions and contracts for acquisitions that are set aside or
reserved for economically disadvantaged women-owned
small business (EDWOSB) concerns under 19.1505(b). This
includes multiple-award contracts when orders may be set
aside for EDWOSB concerns as described in 8.405-5 and
16.505(b)(2)(i)(F).

(b) The contracting officer shall insert the clause
52.219-30, Notice of Set-Aside for Women-Owned Small
Business Concerns Eligible Under the Women-Owned Small
Business Program, in solicitations and contracts for acquisi-
tions that are set aside or reserved for women-owned small
business (WOSB) concerns under 19.1505(c). This includes
multiple-award contracts when orders may be set aside for
WOSB concerns eligible under the WOSB program as
described in 8.405-5 and 16.505(b)(2)(i)(F).

*       *       *       *       *       *
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.212-5

52.2-39

pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO 
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—

COMMERCIAL ITEMS (APR 2012)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

___Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

__ (2) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR 2010) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)).

__ (3) 52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5).  (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

__ (4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (FEB 2012) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

__ (5) 52.204-11, American Recovery and
Reinvestment Act—Reporting Requirements (JUL 2010)
(Pub. L. 111-5).

__ (6) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,

or Proposed for Debarment. (DEC 2010) (31 U.S.C. 6101
note).

__ (7) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (FEB 2012)
(41 U.S.C. 2313).

__ (8) 52.209-10, Prohibition on Contracting with
Inverted Domestic Corporations (section 740 of Division C of
Pub. L. 111-117, section 743 of Division D of Pub. L. 111-8,
and section 745 of Division D of Pub. L. 110-161).

__ (9) 52.219-3, Notice of HUBZone Set-Aside or Sole-
Source Award (NOV 2011) (15 U.S.C. 657a).

__ (10) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 2011) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__ (11) [Reserved]
__ (12)(i) 52.219-6, Notice of Total Small Business

Set-Aside (NOV 2011) (15 U.S.C. 644).
__ (ii) Alternate I (NOV 2011).
__ (iii) Alternate II (NOV 2011).

__ (13)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

__ (14) 52.219-8, Utilization of Small Business
Concerns (JAN 2011) (15 U.S.C. 637(d)(2) and (3)).

__ (15)(i) 52.219-9, Small Business Subcontracting
Plan (JAN 2011) (15 U.S.C. 637(d)(4)).

__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.
__ (iv) Alternate III (JUL 2010) of 52.219-9.

__ (16) 52.219-13, Notice of Set-Aside of Orders
(NOV 2011)(15 U.S.C. 644(r)).

__ (17) 52.219-14, Limitations on Subcontracting
(NOV 2011) (15 U.S.C. 637(a)(14)).

__ (18) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).

__ (19)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OCT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

__ (ii) Alternate I (JUNE 2003) of 52.219-23.
__ (20) 52.219-25, Small Disadvantaged Business

Participation Program—Disadvantaged Status and Reporting
(DEC 2010) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (21) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OCT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (22) 52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (NOV 2011) (15 U.S.C. 657
f).
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52.2-40

__ (23) 52.219-28, Post Award Small Business
Program Rerepresentation (APR 2012) (15 U.S.C. 632(a)(2)).

__ (24) 52.219-29, Notice of Set-Aside for Economi-
cally Disadvantaged Women-Owned Small Business
(EDWOSB) Concerns (APR 2012) (15 U.S.C. 637(m)). 

__ (25) 52.219-30, Notice of Set-Aside for Women-
Owned Small Business (WOSB) Concerns Eligible Under the
WOSB Program (APR 2012) (15 U.S.C. 637(m)).

__ (26) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__ (27) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (MAR 2012) (E.O. 13126).

__ (28) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

__ (29) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

__ (30) 52.222-35, Equal Opportunity for Veterans
(SEP 2010)(38 U.S.C. 4212).

__ (31) 52.222-36, Affirmative Action for Workers
with Disabilities (OCT 2010) (29 U.S.C. 793).

__ (32) 52.222-37, Employment Reports on Veterans
(SEP 2010) (38 U.S.C. 4212).

__ (33) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496).

__ (34) 52.222-54, Employment Eligibility Verification
(JAN 2009). (Executive Order 12989).  (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

__ (35)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA–Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

__ (ii) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

__ (36) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

__ (37)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

__ (ii) Alternate I (DEC 2007) of 52.223-16.
__ (38) 52.223-18, Encouraging Contractor Policies to

Ban Text Messaging While Driving (AUG 2011) (E.O.
13513).

__ (39) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d).

__ (40)(i)52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (MAR 2012) (41 U.S.C.
chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19
U.S.C. 3805 note, 19 U.S.C. 4001 note, Pub. L. 103-182,

Pub. L. 108-77, 108-78, 108-286, 108-302, 109-53, 109-169,
109-283, 110-138, and Pub. L. 112-41).

__ (ii) Alternate I (MAR 2012) of 52.225-3.
__ (iii) Alternate II (MAR 2012) of 52.225-3.
__ (iv) Alternate III (MAR 2012) of 52.225-3.

__ (41) 52.225-5, Trade Agreements (MAR 2012)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (42) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (43) 52.226-4, Notice of Disaster or Emergency Area
Set-Aside (NOV 2007) (42 U.S.C. 5150).

__ (44) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (NOV 2007) (42 U.S.C.
5150).

__ (45) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (46) 52.232-30, Installment Payments for
Commercial Items (OCT 1995) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (47) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

__ (48) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

__ (49) 52.232-36, Payment by Third Party (FEB 2010)
(31 U.S.C. 3332).

__ (50) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

__ (51)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in

this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

__ (1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

__ (2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 1989) (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__ (3) 52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (SEP 2009) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (SEP 2009) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.219-27

52.2-103

52.219-26 Small Disadvantaged Business Participation 
Program—Incentive Subcontracting.

As prescribed in 19.1204(c), insert a clause substantially
the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIPATION 
PROGRAM—INCENTIVE SUBCONTRACTING (OCT 2000)

(a) Of the total dollars it plans to spend under subcontracts,
the Contractor has committed itself in its offer to try to award
a certain amount to small disadvantaged business concerns in
the North American Industry Classification System (NAICS)
Industry Subsectors as determined by the Department of
Commerce.

(b) If the Contractor exceeds its total monetary target for
subcontracting to small disadvantaged business concerns in
the authorized, NAICS Industry Subsectors, it will receive
____________ [Contracting Officer to insert the appropriate
number between 0 and 10] percent of the dollars in excess of
the monetary target, unless the Contracting Officer deter-
mines that the excess was not due to the Contractor’s efforts
(e.g., a subcontractor cost overrun caused the actual subcon-
tract amount to exceed that estimated in the offer, or the excess
was caused by the award of subcontracts that had been
planned but had not been disclosed in the offer during contract
negotiations). Determinations made under this paragraph are
unilateral decisions made solely at the discretion of the
Government.

(c) If this is a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract may
not exceed the limitations in subsection 15.404-4 of the Fed-
eral Acquisition Regulation.

(End of clause)

52.219-27 Notice of Service-Disabled Veteran-Owned 
Small Business Set-Aside.

As prescribed in 19.1407, insert the following clause:

NOTICE OF SERVICE-DISABLED VETERAN-OWNED SMALL 
BUSINESS SET-ASIDE (NOV 2011)

(a) Definition. “Service-disabled veteran-owned small
business concern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) “Service-disabled veteran” means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

(b) Applicability.  This clause applies only to—
(1) Contracts that have been set aside or reserved for

service-disabled veteran-owned small business concerns;
(2) Part or parts of a multiple-award contract that have

been set aside for service-disabled veteran-owned small busi-
ness concerns; and 

(3) Orders set aside for service-disabled veteran-owned
small business concerns under multiple-award contracts as
described in 8.405-5 and 16.505(b)(2)(i)(F).

(c) General. (1) Offers are solicited only from service-dis-
abled veteran-owned small business concerns. Offers
received from concerns that are not service-disabled veteran-
owned small business concerns shall not be considered.

(2) Any award resulting from this solicitation will be
made to a service-disabled veteran-owned small business
concern.

(d) Agreement. A service-disabled veteran-owned small
business concern agrees that in the performance of the con-
tract, in the case of a contract for—

(1) Services (except construction), at least 50 percent of
the cost of personnel for contract performance will be spent
for employees of the concern or employees of other service-
disabled veteran-owned small business concerns;

(2) Supplies (other than acquisition from a nonmanu-
facturer of the supplies), at least 50 percent of the cost of man-
ufacturing, excluding the cost of materials, will be performed
by the concern or other service-disabled veteran-owned small
business concerns;

(3) General construction, at least 15 percent of the cost
of the contract performance incurred for personnel will be
spent on the concern’s employees or the employees of other
service-disabled veteran-owned small business concerns; or

(4) Construction by special trade contractors, at least
25 percent of the cost of the contract performance incurred for
personnel will be spent on the concern’s employees or the
employees of other service-disabled veteran-owned small
business concerns.

(e) A joint venture may be considered a service-disabled
veteran owned small business concern if—

(1) At least one member of the joint venture is a service-
disabled veteran-owned small business concern, and makes
the following representations: That it is a service-disabled vet-
eran-owned small business concern, and that it is a small busi-
ness concern under the North American Industry
Classification Systems (NAICS) code assigned to the
procurement;

(2) Each other concern is small under the size standard
corresponding to the NAICS code assigned to the procure-
ment; and
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(3) The joint venture meets the requirements of para-
graph 7 of the explanation of Affiliates in 19.101 of the Fed-
eral Acquisition Regulation.

(4) The joint venture meets the requirements of
13 CFR 125.15(b)

(f) Any service-disabled veteran-owned small business
concern (nonmanufacturer) must meet the requirements in
19.102(f) of the Federal Acquisition Regulation to receive a
benefit under this program.

(End of clause)

52.219-28 Post-Award Small Business Program 
Rerepresentation.

As prescribed in 19.309(d), insert the following clause:

POST-AWARD SMALL BUSINESS PROGRAM 
REREPRESENTATION (APR 2012)

(a) Definitions. As used in this clause—

Long-term contract means a contract of more than five
years in duration, including options. However, the term does
not include contracts that exceed five years in duration
because the period of performance has been extended for a
cumulative period not to exceed six months under the clause
at 52.217-8, Option to Extend Services, or other appropriate
authority.

Small business concern means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR part 121 and the size standard in paragraph
(c) of this clause. Such a concern is “not dominant in its field
of operation” when it does not exercise a controlling or major
influence on a national basis in a kind of business activity in
which a number of business concerns are primarily engaged.
In determining whether dominance exists, consideration shall
be given to all appropriate factors, including volume of busi-
ness, number of employees, financial resources, competitive
status or position, ownership or control of materials, pro-
cesses, patents, license agreements, facilities, sales territory,
and nature of business activity.

(b) If the Contractor represented that it was a small busi-
ness concern prior to award of this contract, the Contractor
shall rerepresent its size status according to paragraph (e) of
this clause or, if applicable, paragraph (g) of this clause, upon
the occurrence of any of the following:

(1) Within 30 days after execution of a novation agree-
ment or within 30 days after modification of the contract to
include this clause, if the novation agreement was executed
prior to inclusion of this clause in the contract.

(2) Within 30 days after a merger or acquisition that
does not require a novation or within 30 days after modifica-

tion of the contract to include this clause, if the merger or
acquisition occurred prior to inclusion of this clause in the
contract.

(3) For long-term contracts—

(i) Within 60 to 120 days prior to the end of the fifth
year of the contract; and

(ii) Within 60 to 120 days prior to the date specified
in the contract for exercising any option thereafter.

(c) The Contractor shall rerepresent its size status in accor-
dance with the size standard in effect at the time of this rerep-
resentation that corresponds to the North American Industry
Classification System (NAICS) code assigned to this contract.
The small business size standard corresponding to this NAICS
code can be found at http://www.sba.gov/content/table-small-
business-size-standards.

(d) The small business size standard for a Contractor pro-
viding a product which it does not manufacture itself, for a
contract other than a construction or service contract, is 500
employees.

(e) Except as provided in paragraph (g) of this clause, the
Contractor shall make the rerepresentation required by para-
graph (b) of this clause by validating or updating all its repre-
sentations in the Online Representations and Certifications
Application and its data in the Central Contractor Registra-
tion, as necessary, to ensure that they reflect the Contractor’s
current status. The Contractor shall notify the contracting
office in writing within the timeframes specified in paragraph
(b) of this clause that the data have been validated or updated,
and provide the date of the validation or update.

(f) If the Contractor represented that it was other than a
small business concern prior to award of this contract, the
Contractor may, but is not required to, take the actions
required by paragraphs (e) or (g) of this clause.

(g) If the Contractor does not have representations and cer-
tifications in ORCA, or does not have a representation in
ORCA for the NAICS code applicable to this contract, the
Contractor is required to complete the following rerepresen-
tation and submit it to the contracting office, along with the
contract number and the date on which the rerepresentation
was completed:

The Contractor represents that it ❏  is, ❏  is not a small
business concern under NAICS Code ______________
assigned to contract number ______________.

[Contractor to sign and date and insert authorized signer’s
name and title].

(End of clause)

52.219-29 Notice of Set-Aside for Economically 
Disadvantaged Women-Owned Small Business 
Concerns.
As prescribed in 19.1506, insert the following clause:
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