Appeal No. 1275 - HOWARD LOVELETTE, Jr. v. US- 1 December, 1961.

In the Matter of Merchant Mariner's Docunent Z-1072173
and All O her Seaman Documents
| ssued to: HOMRD LOVELETTE, Jr.

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1275
HOMRD LOVELETTE, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 16 March 1961, an Exami ner of the United States
Coast CGuard at New Ol eans, Louisiana revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The two
speci fications found proved allege that while serving as a nessnan
on board the United States SS STEEL VENDOR under authority of the
docunent above descri bed, on 19 February 1960, Appellant wongfully
entered two stateroons of passengers and nol ested a fenal e
passenger.

At the hearing, Appellant was represented by nonprofessi onal
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of the ship's Master as well as the depositions of Dr. and Ms.
Charles S. Painee which were taken in |India.
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I n defense, Appellant testified that, for several hours prior
to the tinme of alleged offenses, he was drinking gin and orange
juice until he had no recollection of what he was doi ng.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and two specifications had
been proved. The Exam ner then entered an order revoking all
docunents issued to Appellant.

FI NDI NGS OF FACT

On 19 February 1960, Appellant was serving as a nmessman on
board the United States SS STEEL VENDOR and acting under authority
of his docunent while the ship was in the port of Karachi,
Paki st an.

About 0400 on this date, Appellant was intoxicated when,
W t hout authority to do so, he entered the passenger stateroom of
Dr. and Ms. Charles S. Paine. Dr. Paine was asleep in the | ower
bunk and his wfe was asleep in the upper bunk. Ms. Paine awoke
and saw Appel |l ant standing by the bunks wth his hand on her bunk.
When she stirred, Appellant left the roomand Ms. Paine called,
her husband. Since they could see Appellant standi ng outside the
porthol e apparently listening, they remained quiet until after
Appel | ant noved out of sight. Dr. Paine then went into the
adj oi ni ng stateroom where his three young daughters were sl eeping.
Appel | ant was standi ng between the girls' bunks and |eft the room
when he saw Dr. Paine. The latter reported this to the Master
| ater in the norning.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the specification alleging nolestation
shoul d be di sm ssed because Appellant did not touch Ms. Paine or
i ntend to do any harm

Appel lant's only offense was to wander into the two stateroons
whil e so intoxicated that he could not renenber anything. Under
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t hese circunstances and since this is Appellant's only |ivelihood,
it is respectfully requested that the unduly harsh order of
revocation be nodified to probation for a few years.

OPI NI ON

| do not agree that the specification alleging nolestation
shoul d be dism ssed despite the fact that Ms. Paine, in her
deposition, did not state that Appellant touched her or had his
hand under the covers. Ms. Paine testified that Appellant was
“standi ng by our bunks with his hand on ny bed." |If Appellant was
as drunk as he clains, the placing of his hand on the bunk shoul d
not be construed as substantial evidence of an intent to physically
nol est or to nmake inproper advances toward Ms. Paine, particularly
when her husband was in the | ower bunk. Since the Exam ner did not
find, as a matter of credibility, that Appellant was not as
I ntoxi cated as he clains, his testinony on this point will not be
rejected at this stage. Nevertheless, intoxication is no excuse
for a crew nenber's invasion of a passenger's right to personal
privacy. For support of this proposition that passengers on
vessels are entitled to protection, against the invasion of their
privacy as well as protection against all personal rudeness, see

Chanberl ain V. Chandler (1823), Fed. Cas. No. 2575; N eto V.
Clark (1858), Fed. Cas. No. 10, 262.

The depositions of the husband and wi fe indicate that
Appel l ant left one stateroom went out on the boat deck, and
| i stened by the porthole of the sane stateroom before entering the
other stateroom This is sufficient circunstantial evidence of a
substantial nature to establish sone el enent of deliberateness in
Appel I ant' s conduct regardl ess of how drunk he was. Consequently,
when M's. Pai ne awoke and saw Appellant in the room she was
nol ested at | east to the extent that she was annoyed, disturbed or
bot hered by this unjustifiable interference with her personal
privacy. It is not material that Appellant m ght have intended
only to enter the children's roomand nmade a m stake as a result of
confusi on caused by intoxication. Therefore, the specification
all eging nolestation is supported by substantial evidence and
constitutes an offense in addition to nerely entering a passenger's

stateroom See Commandant's Appeal Decision. No. (709) for a
case wth simlar circunstances and specifications.
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Al t hough the concl usion that both specifications were proved
I's upheld, it is my opinion that, under the particular facts of
this case, the order should be nodified to an outri ght suspension
and a probationary suspensi on.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
16 March 1961, is nodified to provide that Merchant Mariner's
Docunment No. Z-1072173, and all other docunents issued to Appell ant
by the United States Coast Guard or its predecessor authority, are
suspended outright for a period of six (6) nonths. Appellant's
docunents are further suspended for an additional six (6) nonths
whi ch shall not becone effective provided no charge under R S
4450, as anended (46 U.S.C. 239), is proved agai nst Appellant for
acts commtted during the period of outright suspension or within
twelve (12) nonths of the term nation of the outright suspension.

If this probation is violated, the six nonths's suspension for
whi ch probation is granted will becone effective with respect to
al |l docunents here involved, and al so any docunents subsequently
| ssued to Appellant, at such tinme as directed by the Coast Guard
Hearing Exam ner who finds Appellant guilty of a |ater offense.
Thi s suspension nay be a part of the order which is entered by such
Heari ng Exam ner.

As so MODI FI ED, said order is AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Commandant

Si gned at Washington, D. C., this 1lst day of Decenber 1961.

s**xx* END OF DECI SION NO. 1275 ****x
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