Appea No. 1190 - Jerry Murphy v. US - 26 August, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-1055513 and all
ot her Seanan Docunents
| ssued to: Jerry Mirphy

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1190
Jerry Mirphy

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Reqgul ations
137. 11-1.

By order dated 7 October 1959, an Exam ner of the Unites
States Coast CGuard at San Francisco, California revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
speci fication found proved alleges that while serving as an
ordinary seaman on board the United States SS GOLDEN MARI NER under
authority of the docunent above descri bed, on or about 10 January
1959, Appellant assaulted and battered a fell ow crew nenber,
carpenter Kenneth Small, by kicking him Three other
specifications were dism ssed by the Exam ner during the course of
t he hearing.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and each specification.

The I nvestigating Oficer introduced in evidence the testinony
of several w tnesses including carpenter Snmall and a physician's
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deposition which relates the injuries suffered by Small. In his
testi nony, Appellant admtted being in Small's roomat the tine in
guestion but denied having kicked or otherw se abused him

At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the charge and one specification had
been proved. An order was entered revoking all docunents issued to

Appel | ant .
FI NDI NGS OF FACT

On 10 January 1959, Appellant was serving as an ordinary
seaman on board the United States SS GOLDEN MARI NER and acti ng
under authority of his Merchant Mariner's Docunent No. Z-1055513
while the ship was at sea.

About 2130 on this date, Appellant and several other crew
nmenbers engaged in a heated argunent punctuated with drinks of
sake. Appellant and Snall did not agree with respect to the
matters under discussion. They were prepared to settle their
di fferences by fighting when Small was knocked unconsci ous and his
face injured with glass. Sonmehow, Small left, went to his own
room and |lay on the deck.

At approximately 2330, Appellant entered Small's room whil e he

was still lying, helpless and bl oody, on the deck. Nobody el se was
in the room Appellant told Small that it was lucky he "didn't go
over the side". Appellant then delivered two hard kicks to Small's

rib and left the room As a result of this, Small received two
fractured ribs which caused considerable pain. Small struggled to
his bunk and his condition was not known to the ship's officers
until it was reported at 0930 the next norning by a nenber of the
crew who saw Small in his bunk. Later in the day, Small was
hospitalized at Kobe, Japan.

Appel l ant has no prior record with the Coast CGuard.
BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the evidence is insufficient to sustain
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the specification found proved. Alternatively, the order of the
Exam ner is excessive and arbitrary.

APPEARANCE: Edward L. Cragen, Esquire, of San Franci sco,
California of Counsel.

OPI NI ON

The fact that Small suffered two fractured ribs is established
by the deposition of the nedical doctor at Kobe who exam ned Smal |
before he was renoved fromthe ship to the hospital.

The question of the sufficiency of the evidence was an issue
of credibility to be resolved by the Exam ner who heard and
observed the witnesses. The Exam ner stated that he believed
Smal | 's statenents, that he was kicked by Appellant, since Smal
appeared to testify in an honest and frank manner. Appellant's
denials of Small's version were rejected by the Examner. | agree
with the Exam ner's concl usi ons because Appellant admtted he was
in Small's room there is no other reasonabl e explanation in the
record for Small's fractured ribs except that he was kicked; and he
testified positively that Appellant was the guilty party rather
t han sone ot her person who m ght have been in the room about the
sane tine. Hence, Small's testinony constitutes substanti al
evi dence that Appellant commtted the all eged of fense.

| do not think the order of revocation is excessive.
Appel l ant not only failed to report a seaman who was |ying on deck
in a helpless and injured condition, but he increased Small's
suffering by kicking him This stanps Appellant as a man with a
vicious and brutal character. Since such nen are undesirable as
nmer chant seanen for obvious reasons, the order wll be sustained.

ORDER

The order of the Exam ner dated at San Franci sco, California,
on 7 Cctober 1959, is AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Conmandant
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Dat ed at Washington, D.C., this 26th day of August, 1960.

*rxxx END OF DECI SION NO. 1190 ****=*
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