Appeal No. 1167 - JOHN SCIALLO v. US - 10 May, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-114681-D2 and
all other Seanan Docunents
| ssued to: JOHN SCl ALLO

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1167
JOHN SCI ALLO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 20 May 1959, an Exam ner of the United States
Coast Guard at San Francisco, California revoked Appellant's seaman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as an ordinary seaman on
board the United States SS MORMACVAR under authority of the
docunent above descri bed, on or about 17 March 1959, Appell ant
assaul ted and battered another nenber of the crewwth a deadly
weapon, to wt: a fire ax.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and specification. |In explanation of the plea, counsel stated that
the act itself was not denied but that there was extrene
provocati on and Appellant acted in self-defense while in a dazed
condition froma blow by the other seaman who was nmuch | arger than
Appel | ant. Evi dence was introduced by both parties including the
testinony of Appellant and the seanan all egedly assaul t ed.
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At the conclusion of the hearing, the Exam ner rendered the
deci sion in which he concluded that the charge and specification
had been proved. An order was entered revoking all docunents
| ssued to Appell ant.

FI NDI NGS OF FACT

On 17 March 1959, Appellant was serving as an ordi nary seanan
on board the United States SS MORMACMAR and acting under authority
of his Merchant Mariner's Docunment No. Z-114681-D2 while the ship
was in the port of Buenos Aires, Argentina.

About 0930 and again at 1300 on this date, Appellant and
Ferrandini, the ship's carpenter, exchanged heated words concerning
t he di sappearance of a special porthole cover which the latter had
made. At the tinme of the 1300 neeting, Ferrandini used his fist to
strike Appellant a blow on the forehead. The force of the bl ow
knocked Appel |l ant across the passageway. H's forehead was cut and
there remains a small scar about an inch long. Appellant returned
to his room and saw bl ood on his forehead when he | ooked in the
mrror.

Less than five mnutes |ater, Appellant wal ked al ong the
passageway toward Ferrandini's room There was a fire ax on the
bul khead opposite the door to the room Appellant took the ax,
went into the room told Ferrandini to get out of his bunk, and
struck himon the forehead wth the ax when he started to get up.
Ferrandi ni then punched, pushed and kicked Appellant until he was
out of the room

As a result of this blow, Ferrandini suffered a cut about six
i nches | ong which bled profusely and required five or six stitches
to close. He was hospitalized in Buenos Aires for two weeks and
was still receiving treatnent at the U S. Public Health Service
Hospital at San Pedro at the tinme of the hearing seven weeks after
the incident occurred. The injury was di agnosed as a concussi on
and fractured skull.

Appel | ant is about 58 years of age. Ferrandini is
approxi mately 25 years younger and 40 pounds heavi er than

Appel | ant.
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Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that after he was struck by the nuch
| ar ger and younger seaman, Appellant was not capable of acting
rationally as indicated by his dazed and i ncoherent condition. The
evi dence warrants the conclusion that Appellant nonentarily | ost
control of hinself and was incapable of carrying out a wllful
assault. This was an isolated incident during Appellant's
thirty-five years at sea whereas Ferrandini was a troubl emaker by
reput ati on.

Revocation, which would not only deprive Appellant of his
| ivelihood but also of his retirenent pension within a few years,
constitutes punitive, rather than renedial, action in the |ight of
Appellant's prior clear record. The purpose of this proceeding is
not to punish Appellant but to determine his fitness to continue
sailing. Hence, it is urged that the renedi al purpose of the |aw
woul d be served by placing Appellant on probation in order to
mai ntain a check on his future conduct.

APPEARANCE: Roos, Jennings and Haid of San Franci sco,
California by John Paul Jennings, Esqg., of Counsel

OPI NI ON

The above findings of fact as to what occurred on 17 March are
substantially in accord with Appellant's testinony.

Despite the disparity in the age and size of the parties,
Appel l ant's claim of self-defense cannot prevail because the
| mredi ate danger to himhad term nated when he returned to his room
after being struck by Ferrandini. As stated by the Exam ner,
Appel  ant' s conduct several mnutes |later was a separate and
di stinct assault and battery with a deadly weapon. See

Commandant ' s Appeal Decision No. 1069 citing Corous Juris

to this effect. At this tine, Appellant would not have been in any
danger if he had stayed away from Ferrandini's room
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It is ny opinion that there is no nerit in the contention that
Appel l ant' s conduct was due to the fact that he was not able to act
rationally. The testinony by others as to Appellant's dazed and
i ncoherent condition refers to a tine after the fire ax incident
when Appel | ant had been further beaten by Ferrandini. According to
Appel l ant' s testinony, he was consci ous of what he was doing and no
particular intent or willfulness is required in these proceedi ngs.
Appel l ant testified that he got excited when he | ooked at the
mrror in his roomand saw bl ood on his forehead; and that he
wanted to frighten Ferrandi ni because "if he done it once, he wl|
do it again.”

| agree with the Exam ner that an order of revocation is
usual ly appropriate in this type of case. Nevertheless, the order
will be nodified to a substantial period of suspension in view of
Appel l ant's many years of service wth an unblem shed record. It
s my opinion that this is for the best interest of safety at sea
and does not constitute punitive action agai nst Appellant.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 20 May 1959, is nodified to provide that Appellant's seanan
docunents are suspended outright for a period of one year.
Appel I ant's docunents are further suspended for an additional one
year which shall not becone effective provided no charge under R S
4450, as anended (46 U.S.C. 239), is proved agai nst Appellant for
acts commtted during the period of outright suspension or within
one year of the termnation of the outright suspension.

As so MODI FI ED, said order is AFFI RVED.

J AHrshfield
Rear Admral, United States Coast CGuard
Act i ng Commandant

Dated at Washington, D. C, this 10th day of My 1960.

*xx*x*x  END OF DECI SION NO. 1167 *****
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