Appeal No. 1150 - CLYDE CLAUDE CLARK v. US - 15 March, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-403117 and all
ot her Seanan Docunents
| ssued to: CLYDE CLAUDE CLARK

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1150
CLYDE CLAUDE CLARK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 9 June 1959, an Exam ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents upon finding himguilty of m sconduct. The
specifications alleges that while serving as deck nai nt enanceman on
board the United States SS FLYI NG FOAM under authority of the
docunent above descri bed, on or about 6 May 1959, Appell ant
assaul ted and battered the ship's Boat swai n.

Appel | ant was served with the charge sheet on 19 May and
appeared at the hearing on 27 May as directed. The proceedi ng was
adjourned until 1 June for Appellant to obtain counsel. On 1 June,
Appel | ant neither appeared nor was he represented by counsel. The
Exam ner entered a plea of not guilty on behalf of Appellant and
conducted the hearing in absentia as provided for by the
regul ations.

The I nvestigating Oficer introduced in evidence the testinony
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of Boatswain Godfrey and an entry in the ship's Oficial Logbook
concerning the incident. Appellant's reply to the entry was that
he had been provoked by the Boatswain and the latter had previously
struck Appel |l ant.

After considering the evidence, the Exam ner rendered the
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner entered an order suspending all
docunents, issued to Appellant, for a period of twelve nonths
outright plus twelve nonths on probation for a period of twelve
nont hs.

FI NDI NGS OF FACT

On 6 May 1959, Appellant was serving as deck mai nt enanceman on
board the United States SS FLYI NG FOAM and acting under authority
of his Merchant Mariner's Docunent No. Z-403117 while the ship was
in the port of Brenerhaven, Germany. |In this capacity, Appellant
was subject to the authority of the Boatswain.

Wil e preparing to get underway on this date, Appellant was
operating a deck winch when told by the Boatswain to stop the
wi nch. Since Appellant apparently did not hear the Boatswain
because of the noise on deck, the Boatswain put his hand on
Appel l ant' s hand, which was on the operating | ever, and pushed
forward until the lever was in neutral position. The Boatswain
pressed the button to cut off the electric power to the wi nch and
t hen wal ked away. Appellant foll owed behind the Boatswain and said
sonething to the effect that the Boatswain had pushed Appell ant.
When the Boatswain heard this and turned around to face Appellant,
he i mredi ately struck Boatswain on the chin. The latter fell
backward, struck his head and was unconsci ous for approximately a
hal f hour.

As a result of this incident, the Boatswain was hospitalized
for a week at Brenmerhaven and later in the United States. He was
still an outpatient when he testified at the hearing on 1 June
1959.

Appel lant's prior record consists of suspensions in 1946 and
1957 for an assault on each occasion, in addition to other
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of f enses.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant states that his statenent to the Investigating
O ficer was not presented at the hearing and Appel | ant was
m sinfornmed as to the second date set for the hearing. Appellant
adds that the Boatswain had invited Appellant to fight several
tinmes prior to this incident but Appellant had refused to do so.

CPI NI ON

The record shows that the hearing was adjourned until 1 June
and that Appellant stated he woul d be present on this date. Hence,
the failure of Appellant to appear and present evidence in defense
was his fault al one.

The evi dence presented indicates that the only i medi ate
provocati on was when the Boatswai n stopped the wi nch which
Appel | ant was operating. Appellant also contends that there had
been prior difficulties between the two seanen. Neither of these
factors in any way justified the surprise assault and battery upon
t he Boat swai n.

| agree with the Exam ner that, considering the circunstances
of this case and Appellant's prior record of two assaults, the
suspensi on i nposed i s appropriate.

ORDER
The order of the Exam ner dated at New York, New York, on 9
June 1959, is AFFI RVED.

A.C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 15th day of March 1960.
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*x*xxx  END OF DECI SION NO. 1150 *****
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