Appeal No. 1113 - JOSE PESQUEIRA v. US - 24 September, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-423931 and all
ot her Seanan Docunents
| ssued to: JOSE PESQUEI RA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1113
JOSE PESQUEI RA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 23 Decenber 1958, an Exam ner of the United
States Coast CGuard at (al veston, Texas, suspended Appellant's
seaman docunents for six nonths upon finding himguilty of
m sconduct. Two specifications allege that while serving as an
abl e seaman on board the United States SS BARBARA LYKES under
authority of the docunent above descri bed, on or about 23 Decenber
1958, Appellant assaulted and battered a nenber of the crew, Robert
W Wodville, by striking himwth a dangerous weapon, to wit: a
kni fe; on or about 23 Decenber 1958, Appellant assaulted the sane
crew nenber wth a knife.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and each specification. The Investigating Oficer introduced in
evi dence the testinony of the seaman all egedly attacked and an
entry in the ship's Oficial Logbook, with attached statenents,
pertaining to this incident.
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I n defense, Appellant offered in evidence his sworn testinony
in which he stated that after he was threatened by Wodville,
Appel | ant got sonething, other than a knife, with which to protect
hi msel f. Appellant added that since Wodville then acted friendly,
Appel | ant replaced the thing he had in his hand before he was
chased by Whodville with a fire ax.

At the conclusion of the hearing, the Exam ner announced the
deci sion in which he concluded that the charge and two
specifications had been proved. The order was then entered
suspendi ng all docunents, issued to Appellant, for a period of six
nont hs.

The decision was served on 2 January 1959. Appeal was tinely
filed on 30 January 1959.

FI NDI NGS OF FACT

On 23 Decenber 1958, Appellant was serving as an abl e seaman
on board the United States SS BARBARA LYKES and acti ng under
authority of his Merchant Mariner's Docunent No. Z-42931 while the
ship was in the port of Galveston, Texas.

At 0030 on this date, Appellant returned on board in an
I ntoxi cated condition and went to the room which he shared with
abl e seaman Robert W Wodville. The latter was awakened when
Appel |l ant turned on the overhead light. Wodville asked Appell ant
to turn the light off. Appellant becane angry and said he woul d
strai ghten Wodville out. Wodville, a nmuch |Iarger nman than
Appel l ant, ignored this statenent and turned over in his bunk until
Appel | ant pul |l ed Whodville's shoul der and exhibited a kitchen knife
with a bl ade about twelve inches long. Wodville got out of his
bunk. Appellant repeatedly threatened to injure Wodville with the
knife while pointing it at him Wodville was in fear for his life
as he pleaded with Appellant not to use the knife. After a few
m nutes, Wodville persuaded Appellant to let himget a drink of
water. |In the passageway, Wodville managed to grab a fire ax off
t he bul khead. He chased Appellant to the port passageway where
Appel l ant threw the knife at Whodville hitting himw th the handl e.
Whodvi ll e continued to pursue Appellant until he ran off the ship.
The relief Mate found the knife in the port passageway a few
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m nutes | ater.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. The decision should be reversed because it is based only
on hearsay evidence contained in the | ogbook and the testinony of
Whodvi | Il e which contains many inconsistencies as to what happened.
Appel l ant's version of the incident should have been accepted
because it was truthful and consistent.

Whodville's testinony brought out the fact that there were
ot her material w tnesses whose testinony Appellant did not have an
opportunity to obtain. Therefore, the case should be renmanded.

In any event, the order of suspension inposed was too severe.

APPEARANCE: Fuhr hop and Brady of Gal veston, Texas, by Janes C.
Brady, Esquire of Counsel.

OPI NI ON

As indicated by the above findings of fact, | agree with the
Exam ner's decision that Appellant was guilty of assault and
battery as all eged.

As a matter of credibility, the Exam ner stated that he
accepted Wodville's version of the occurrence. There is no
objection to this since, contrary to Appellant's contention, there
are only one or two very mnor inconsistencies contained in
Wodville's testinony as to what happened. On the other hand,
Appel l ant testified that he picked up sone object, other than a
knife, with which to defend hinself against the [ arger man but
Appel | ant does not renenber what the object was. |t seens
I nconsi stent for Appellant to testify wth certainty that it was
not a knife and still not know what he held in his hand.

Consi dering the nunerous tines that Appellant used the words "I
don't renenber"” in answering questions while testifying, the record
I ndi cates that Appellant's recollection of the incident was very
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poor as a result of his intoxication. |In further support of
Whodville's version is the statenent of the relief Mate, attached
to the | ogbook entry, that he found the knife in the port
passageway after approaching the scene of the disturbance.

Concerning the contention that other material w tnesses were
present, Wodville's testinony indicates that two seaman cane out
of their roons only after Appellant had thrown the knife and was
about to | eave the ship. Hence, the testinony of these nen could
not be expected to affect the outcone if the case were remanded to
obtain their testinony. In addition, although the hearing was
conducted on the day of the offense, counsel had anple opportunity
to request an adjournnment, after hearing Wodville's testinony, in
order to interview crew nenbers and to produce any additional
W t nesses desired.

It is believed that the specification alleging only an assault
was intended to relate to what occurred before the two nen left the
room and the specification alleging assault and battery was
i ntended to pertain to the hitting of Whodville with the knife.
(This is not clarified in the Examner's decision.) 1In view of the
continuity of events, the finding with respect to the | ess serious
specification alleging assault is reversed and that specification
s dism ssed. The remaining specification is adequate to cover all
phases of the incident which are nore than adequate to justify the
si X nont hs' suspension i nposed by the Exam ner.

ORDER

The order of the Exam ner dated Gal veston, Texas, on 23
Decenber 1958, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D.C., this 24th day of Septenber 1959.

**x**  END OF DECI SION NO. 1113 *****
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