RULE OF LAW

Rule (riil): noun. a prescribed guide for conduct or action. one of
a set of explicit or understood regulations or principles governing
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source; relating to.
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judicial decision.

Rule of Law: (il Mav KloX): doctrine. a principle of governance in
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which are consistent with mternational human rights principles.

THE JUDGE ADVOCATE GENERAL'S
LEGAL CENTER & SCHOOL, U.S. ARMY

CENTER FOR LAW AND MILITARY OPERATIONS

2011




RULE OF LAW HANDBOOK
A PRACTITIONER’S GUIDE FOR JUDGE
ADVOCATES

2011

The Judge Advocate General’s Legal Center and School, U.S. Army

Center for Law and Military Operations

Charlottesville, Virginia 22903

clamo@conus.army.mil
clamo.clamotjaglcs@us.army.smil.mil



The 2011 Rule of Law Handbook is dedicated to all those who promote the rule of law in the most
difficult of circumstances, especially the members of the U.S. Armed Forces as well as our
interagency and coalition partners.



RULE OF LAW HANDBOOK
A PRACTITIONER’S GUIDE FOR JUDGE
ADVOCATES

2011

Although the Center for Law and Military Operations (CLAMO) publishes the Rule of Law
Handbook, it is the product of contributions by dozens of authors from a multitude of agencies, both
U.S. and foreign, non-governmental and international organizations, military and civilian, over the
course of several years. Due to its iterative nature, it would be difficult to list all those who have
contributed to the development of this, the fifth, edition of the Handbook. Official clearance
processes required by some agencies to ascribe individual authorship credit makes doing so even less
practical. Suffice it to say, the current editor is indebted to the past and current contributors, and in
particular to the CLAMO 2011 interns who have helped bring this publication together.

Editor: Lt Col Mike Cole, British Army
Cover design by 1LT B. Cox, U.S. Army JAGC

The contents of this publication are not to be construed as official positions, policies, or decisions of
the United States Government or any department or agency thereof.






Rule of Law Handbook - 2011

TABLE OF CONTENTS

0] 1= o TR v
] (o1 ST T SRRSO PR PP vii
Chapter 1: The Rule of Law: Conceptual ChalleNgES ..........coveiiiiiiiiiiiicieieese e 1
l. Describing the RUIE OF LAW .....cc.viiiiiiee e 2
A.  Definitions of the RUIE OF LAW.......ccoiiiiiiiieeeee e 2
B. A Definition of the Rule of Law for Deployed Judge Advocates...........cccceevvivernenne. 3
C.  Formalist v. Substantive Conceptions of the Rule of LaW ..........ccccocvvvvniniiiieicnenns 9
I Rule OF LAW OPEIAtIONS .....cueeiiiiicic ettt sttt s re e beste e e e sbeenaesre s 10

A.  Rule of Law Operations Within the Context of Full Spectrum
OPBIALIONS ...tttk bbbt bbbttt b ettt 11
B.  Operational IMPACT.........cccoiieiiiiee ettt s sre e e 14
C.  The Importance of Focusing 0N Effects ........ccccoeviiiiiiiiie e 15
Chapter 2: Key Players in RUIE OF LAW..........ccuiiiiiiiieieise e 17

l. U.S. Policy for Conflict Prevention and Response: Interagency

Co0ordination AN SEIUCTUIE .......cieiveiieieieie e et 17
A.  The Civilian Approach to Conflict Prevention and ReSpONSe..........ccccocvverererienne. 19
B.  The Department of Defense APProach...........ccceoeiiininiieneieeeese e 20
C. U.S. Agencies Influencing Stability Operations ........cccccevivevieevieviesie s e e 21
Il.  U.S. Governmental Agencies Involved in Rule Of LaW..........ccccovviiiiiiieiniiic s 26
A, Department OF STALE........coiieieeiiire s 26
B. U.S. Agency for International DevelopmeNt.........c.ccccvevveiieevieevie v 32
C.  Department OF JUSTICE .....cciviiiiicc ettt st 45
D.  Department Of DEFENSE. ......ccciiiiiiiiire e 50
E.  United States INStitute OF PEACE.........coioiiieiecieie e 57
I INtErNAtiONAl ACTOTS. ... .ottt ettt eneas 58
Y O 1) 1o I A - o] 13RS 59
B. International MONetary FUNG...........coooiiiiiiiiiee e 61
C. WOITA BANK ...ttt 62
D.  The North Atlantic Treaty Organization ............cccooevviiniireneneneneeeeese e 64
E.  Non-Governmental Organizations ...........ccoccoeierieinieninisese e 65
F.  Coalition PArNerS........cuiii ettt sttt seesre e e 67
Chapter 3: The International Legal Framework for Rule of Law Operations ..........c.ccccoovevvevevivevicieseceneenenn, 71
l. Identifying a Rule of Law Legal Framework............ccocvieieiiiiiiiiee e 71
A, United Nation ManUatesS..........ccoeeiiiieieiie et 71
B.  Mandates Pursuant to Bilateral and Multi-lateral Agreements ..........ccccoeevveveiiennnns 74
C.  Mandates Pursuant to National Legislation.............ccocvoviiiiinineniiisee e 75
1. The Rule of Law Legal Framework ...........ccociiiiiiiiiieeiieesese e 75
AL The LAW OF WK oottt s 75
T @ oTo1 U o 11 o] o N I USSR 77
C. HUMAN RIGNTS LAW. ..ottt 79
L O O] o o [ 1] T o ST PRRTRSR 82
Chapter 4: The Institutional and Social Context for the Rule of Law ..........ccccoveviiiiiiiicinc e 83
l. Legal INSTITULIONS. ......oouiiiiiiie et b e e 83



Rule of Law Handbook - 2011

AL LEOISIAIUIES ...t 83
T 0011 [ £ J O T TPV UPPRTOPO 84
O R o] |- OSSPSR 89
D.  Detention and COITECLIONS ........cvcveiueiieiieiieeieste e eie e see e sae e aesre st see e enee e 91
E.  IMIITArY JUSLICE ..ottt 93
O O 1| I V£ =1 1 1SS 95
A.  The Civil Law Ideal of Separation of POWEIS..........cccocveviivciieii e 95
B.  Specific ASPECtS OF CIVIl LAW ......coiiiiiiiiiiieieiei s 96
1. Religious Legal Systems and SNaria............cccoovieiiiiiiiie e 99
AL TRE SNAITA....cuiiii e 100
B.  The Application of the Sharia...........ccocoiiiiiiiiiiee e 101
C.  The SubStantive Sharia ..........ccooeiieiie e e 101
D. International Law and JINAd..........ccoiiiiiiiiiiieieees e 102
E.  SUNNIS AN SHITTES......eiiiiiicici e 103
R o] 0] 1] o o ST SRRS 104
IV.  COMDINEA SYSIEBMS .....veiviiiiecie ettt s re st e e reere e besbe e e e steenes 104
V. Recognized Alternatives to the Formal Court SyStem..........ccccovviiiiiniinininenereeeee 105
Y |V =T [ =1 o] ST 105
B.  AIDITIAION. ..t 106
C.  Customary, Traditional, or Informal JUSEICE .........ccovvveieri i 106
D.  Truth and Reconciliation COMMISSIONS..........cccoviveieiiiiieieie e 107
E.  Property Claims COMMISSIONS........cccoueiiieiieiiesieesieesieesieesreessneseeseessseesseessesseesns 108
VI. The Implications of Gender for Rule of Law Programs...........cccccvvveieeiiiiivecse e 109
VL CIVII SOCIBLY ...ttt st b e 112
A.  Operational Objectives for Engaging, Leveraging, and Supporting
OV IS0 Lol [=] USSP 113
B.  How to Engage with Civil Society in Rule of LaW...........ccccovviiiiniiiininenciee 113
C.  Conducting a Baseline Assessment in this SECtOr .........ccccocvevviviie v v 114
D. Common Challenges and Lessons Learned to Guide Implementation................... 116
VI NON-State SECUNILY PrOVIEIS ......cviiiiiiciiie ettt st 117
A.  Risk Assessment and ANAIYSIS ..o 118
B.  Assessing the Role of Non-State Security Providers.........ccccoovviiiieeiecneeneenenenn, 118
C.  Ten LeSSONS LEAMNMNEA ......ccccviiiiriiiieieiieieee sttt 120
Chapter 5: Planning for Rule of LaW OPEIatiONS..........cccoierieiiiriiinie et 123
l. Interagency Reconstruction and Stabilization Planning Framework............c.ccccooviiinnnne 123
N 1 (oo 13 Tox o PSPPSR 123
B.  The State Department’s Five-Sector Framework for Reconstruction
AN STADITIZALION ..eeeee s 124
C.  Military Primary Stability TasKS........cccoiviiiiiiiiiii s 126
D. The Interagency Planning Framework: Concluding Thoughts..........c.cccccovevvevinnen. 128
1. MITIEANY PIANNING ..ot 128
A.  Why Planning is CritiCal...........cccocviiiiiiiiiie e 128
B.  WhatiS Planning? .......c.cociiiiiiii ittt st s 129
C.  The Military Decision Making PrOCESS ...........cccerereiieisiiiiniesiesiesieieese e 130
D. Military Planning and Rule of Law Operations: Some Final Thoughts ................. 140
1 o P Vo a1 T IR (o TN I =T o] [ )RR 141
A.  Pre-deployment Planning (D minus 180 t0 30) .....c.cccvcveievieicii e 141
B. Initial Deployment Planning (D minus 30 t0 PIuS 90) ........cccceiviiiiiiiiiicicceine 147
C.  Sustained Deployment Planning (D plus 91)......cccccceiiiiieiiniin e 153
IV. Conducting Initial Situation Analysis / Baseline ASSeSSMENt..........ccccvvevevveivereseernene. 155



Rule of Law Handbook - 2011

A.  The Data COECtiON PRASE .......cc.eiiiierieireie et
V.  Beginning the Running EStimate: MetriCS .........ccooeiiiiieiiieee e
YA B LY 1= [ o] [0 T Y, =] 1 SR
B.  U.S. Institute of Peace: Measuring Progress in Conflict Environments
MELIICS FraMEWOIK ...ttt see s e
C. Interagency Conflict Assessment FrameworK.........cccoevveiieeiierniesieeseeseeseesee e
D. Counterinsurgency Advisory and Assistance Team (CAAT) operating
IN SUPPOIt OF COMISAF ...t
E.  The United Nations Rule-of-Law Tools for Post-Conflict States:
Monitoring Legal SYSIEMS ........ccveieeieie it sae s
F.  Gathering the Data ..........coeieiiiiiiiieeeee s
T o] o Tod 131 [ o SRS
Chapter 6: Fiscal Considerations in Rule of Law OPerations ..........cccccvvveiiiiieiiieie e
I 0T 0101 PP OO T PP OPPPRUPRRTPI
R 1 oo 18 Tox o PSSR
B.  General Prohibition on Retaining Miscellaneous Receipts and
AUugmMeNting APProPriatioNS..........civiiiiriiererieeeese st
Il.  Operational Funding, Foreign Assistance, and Rule of Law ACtiVitieS..........cc.cocererenne
A. Foreign Assistance GENerally.........cccocveiiiiiiieiicce e
B.  Foreign Assistance Specific LImitations. ...
I1l.  Department of State Appropriations for Rule of Law ACHVILIES ..........cccoovvireiiieicienns
A.  ECONOMIC SUPPOIT FUNG.....oiiieeiiiiec ettt
B.  Bureau of International Narcotics and Law Enforcement Affairs..........ccccoccvvvenenne.
IV. Department of Defense Appropriations for Rule of Law Operations.............cccccvceveivenae
A.  Afghanistan Security Forces Fund / Iraq Security Forces Fund............ccccocvvvnnenee
B. Commander’s Emergency Response Program .........ccccccvveeeeieieeieeneseesiesieseesnenes
C. Iragi Funded Commander’s Emergency Response Program............cccoeeverereennne.
V.  Funding Rule of Law Through Provincial Reconstruction Teams............cccccovvvvrivreniennen.
A.  Provincial Reconstruction Teams and Embedded Provincial
RECONSIIUCTION TEAIMS ...ttt sttt
B.  Funding Rule of Law Operations via PRTs, ePRTs and other CMOs....................
Chapter 7: Theater-Specific Information on Rule of Law: Afghanistan and Irag.........cccceceveveviveiieiieennnenne.
l. AFGNANISTAN ... e et rs
F R @ 1V Y 1= USSP
B.  The Plans for RUIE OF LAW .......cccoiiiiiiiiiee e
C.  The International FramewWorK...........cccooiiiriiiieie e
D.  U.S. Government EffOrtS........cccooiiiviiiiiiiisc e
E.  Provincial ReCONSIrUCTION TAMS.......ccviiiiiiiiie e
F.  The Legal System of AfghaniStan........ccccccevieiiiiii i
G.  Successful Rule of Law Practices in Afghanistan............ccccccooveieiieiiecicne e,
H.  References and Further Reading .........cccooeieiiiiiiiiiie e
TR | o USSP
A. International FrameWOIK ..........coiiiiiiiinieieieees e
B.  U.S. Rule of Law Efforts: Transition from Military to Civilian Lead.....................
C.  Current U.S. Rule of Law Strategy — Implemented Through
Interagency Rule of Law Coordination Center (IROCC) .......ccocevvevivvieeincieeneen,
D.  TheWay FOIWAIG........ccocoeieciee sttt
E.  Iragi Criminal Law and Criminal Procedure...........cccocuiviiniiincneiccese s
F.  SECUItY AQIEEIMENT.......ciiiiie ittt e et e e te et e e s e e sre e sre e sreesneesneeaneeenreeneees



Rule of Law Handbook - 2011

G.  ENQaging Iragi JUAQES. .......coiiiiiriiieieieiee e 239
H. References and Further Reading..........ccocoooveiiiiiiiiiiice e 242
Chapter 8: Human Terrain Teams: An Enabler for Rule of Law Judge Advocates and Paralegals ...................... 245
I ] T [T £ o SR 245
R = - Tox (o | {011 o SRR 246
1. Why Use a Human Terrain TEAM? .......ccceviueiiieiieiieeieesieesieesteesreesneesnesneaseeesseesseessessenes 247
IV. How a Human Terrain Team Might Be Employed ..........cccccoviveiiiieiiieeeccecese e 248
Chapter 9: RUIE OF LAW NAITALIVES ........ooiiiiiiiieieis ittt bbb 251
l. Justice — A Centre of Gravity ANAIYSIS .......coieiieieieeee e 251
Il.  Finding Help in the Right Places for a Counterinsurgency Strategy.........ccccevevvrivenenne. 257
I1l.  National Security Prosecutions in AfghaniStan ... 260
IV. When Mars and Venus Align: The Next Step in Interagency Cooperation...................... 268
V.  The Rule of Law at Dawn: A Judge Advocate’s Perspective on Rule of
Law Operations in Operation Iragi Freedom from 2008 t0 2010.........ccccceevvivevevvciennnne 272
Appendix A: The Rule of Law and Judge Advocates: A Short HiStory ..o 285
l. Rule of Law as the Foundation of the United States ..........c.ccoovvvreinieniiniinenesesiescins 285
Il.  Rule of Law Efforts in the Philippines and Cuba (1898-1902) ............ccocvvvirererieiennninnn. 286
I1l.  Rule of Law Efforts in Germany and Japan (1945-1950) .........cccceovviviiininienenenienieeens 288
IV. Rule of Law Efforts in Southeast Asia (1964-1973) .....ccccccievivriieniineie e s see e 289
V. Rule of Law Operations in Afghanistan and Iragq (2001 to present).........c.ccoovvereriereenan 290
AppendixX B: RuUle OF LAW TTINING ...cvoiviiiieiiiiiiie e 293
F AN ] o 1=] T LD O Aol (0] 1) 1 1 TSR 299



Rule of Law Handbook - 2011

FOREWORD

Rule of Law practitioners around the world have relied on this Handbook for almost five years now.
In fact, | have found this volume used by both civilian and military rule of law practitioners from
many agencies across Afghanistan. Rule of law operations are conceptually difficult and hard to
convert into tangible successes on the ground. This handbook has helped to make such operations
easier to understand and execute. No other single volume has been as complete a reference for
military and civilian practitioners alike.

This year, the staff that worked so hard to produce this volume reflects the multi-national nature of
rule of law efforts today. British Army Lieutenant Colonel Mike Cole has gathered an outstanding
and diverse group of military, civilian, and international experts to update the 2011 version of the
Rule of Law Handbook. I’ve known Mike since 2008, when he served on a multi-national and
interagency assessment team for rule of law to advise on coalition strategy in the Central Command
area of responsibility. He performed rule of law work in Afghanistan’s Helmand Province and in a
range of assignments involving rule of law planning and academics. He exemplifies the knowledge
and practical orientation of the many contributors to this year’s handbook. He and his team have
brought that expertise together to produce an outstanding handbook.

Although the rule of law in Afghanistan remains mostly just a goal, it is an indispensable goal. It also
requires more than high sounding ideals—organization, resources, people, time, concepts, and much
hard work are required to make progress in this critical line of effort. Over the past year, we have
seen extraordinary advances in military efforts to support rule of law. In September 2010, the
Chairman of the Joint Chiefs of Staff activated the U.S. Rule of Law Field Force-Afghanistan. On
July 4, 2011, the Commander of the International Security Assistance Force, the NATO Senior
Civilian Representative to Afghanistan, and the Deputy Minister of Justice of Afghanistan presided
over the activation of the NATO Rule of Law Field Support Mission in Kandahar. As the
commander for both these units, | know that my staff and key leaders relied on the Rule of Law
Handbook as they addressed thorny problems confronting governance and rule of law here.

Rule of law development is particularly important to the “comprehensive civil-military approach”
adopted by NATO and ISAF members at Lisbon in order to set conditions for transition of security
responsibility to the Afghan government. As General David Petraeus has emphasized repeatedly,
delivery of dispute resolution is a key sector in which the Taliban competes effectively with the
Afghan government. The Judge Advocate General’s Legal Center and School and the Center for Law
and Military Operations help prepare our ranks to confront this challenge. And confront it we must,
because stability in Afghanistan is critical to security in the region and throughout the globe.

I look forward to seeing the 2011 Rule of Law Handbook on bookshelves in far flung locations over
the coming year. The need to strengthen the rule of law will exist wherever people and their
governments cope with conflict and instability. Whether you are reading this handbook out of
academic curiosity or because you are working in this area, | trust you will appreciate it for the first
class reference book that it is. Good luck!

Brigadier General Mark S. Martins, USA
Commander

NATO Rule of Law Field Support Mission &
Rule of Law Field Force-Afghanistan
Kandahar, Afghanistan

Y, Foreword
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PREFACE

America’s commitment to the rule of law is fundamental to our efforts to build an international
order that is capable of confronting the emerging challenges of the 21st century.1

This is the fifth edition of the Rule of Law Handbook published by the Center for Law and Military
Operations (CLAMO) at The Judge Advocate General’s Legal Center and School (TJAGLCS).
Much has changed since the publication of the first volume in July of 2007. At that time, “surge”
operations in Iraq had just begun and the eventual outcome of that tremendous commitment of
resources was far from certain. The fight in Afghanistan, while no less important, drew relatively
little public attention.

Four years on, the violence in Iraq has dropped precipitously, allowing the Iragi people to assert their
rightful sovereignty in very real and dynamic ways. American forces have redeployed from Iraqi
cities, ended their combat mission, and commenced Operation New Dawn. Their presence in lIraq is
now subject to the terms of the US-Iraqi Security Agreement.? Afghanistan has, for some time now,
been at the forefront of public attention as it experienced its own surge of resources designed to move
it along a similar path to success.

Throughout these changes, judge advocates and their joint, interagency, intergovernmental and
multinational (JIIM) partners have quietly gone about advancing the rule of law (ROL) in these
locations and others.® In time, our military commitments in Iraq and Afghanistan will end. And so, it
is fair to ask if there is still a need for judge advocates to concern themselves with rule of law
missions, current or future? To answer anything other than “Yes!” would be shortsighted* and
unrealistic given our history and hopes for the future. It would also condemn us to repeating past
mistakes, forgetting lessons learned, and weakening the strong JIIM relationships that we have built
along the way.

When called upon to conduct ROL operations, a judge advocate’s response must be effective and,
more so now than ever, economic. Although recent experiences will inevitably inform that response,
judge advocates must also be agile and innovative in their thinking, planning and execution to ensure
that their response meets these requirements. The battle for resources will become all the more
consuming. As such, the design of ROL operations that make the best use of all available resources,
from wherever they may come, is likely to be a critical factor in the efficacy of future endeavors in
this field, and the overall success of the military mission. NATO’s Rule of Law Field Support
Mission is a perfect example of how the U.S. led Rule of Law Field Force — Afghanistan (ROLFF-A)
has leveraged NATO resources to enhance the overall efficacy of its ROL mission.

We are well past the conflict stage in Kosovo, yet judge advocates are still there participating in rule
of law missions in welcome partnership with civilian practitioners.® It is no doubt the hope of all

! The White House, National Security Strategy, 37 (May 2010), available at
http://www.whitehouse.gov/sites/default/files/rss_viewer/national security strategy.pdf (last visited July 27,
2011).

Z1d. at 25.

® See infra Appendix A, “The Rule of Law and Judge Advocates: A Short History”.

4 See, e.g. Center for Law and Military Operations, Brigade Judge Advocate Symposium Report, at 5 (May
2010) (“ROL is one area where JAs [judge advocates] have the opportunity to act as a force multiplier, instead
of simply fulfilling their traditional advisory role.”), available at
https://www.jagcnet2.army.mil/8525751D00557EFF (Army Knowledge Online authentication required).

® Task Force Falcon, 40th Infantry Division, California National Guard, Office of the Command Judge
Advocate, After Action Report, Kosovo Forces 11, Deployed February 2009 — November 2009, at 6 (9 January
2010) (“Trainers actively discouraged participation in ROL activities for fear the unit might step on the toes of

Vii Preface
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ROL practitioners that the environments in Iraq and Afghanistan will, one day, be similarly benign so
as to make ongoing rule of law efforts there “un-newsworthy.” Such an environment should not be
seen as diminishing the value of that work. Indeed, given that successful ROL operations have the
potential to prevent conflict breaking out, it may be that we should actively plan to increase ROL
activities in not only the post-, but also the pre-conflict phase of stability operations.®

While rule of law efforts may become more or less newsworthy depending on the circumstances in
which they are conducted, their conceptual value remains constant. Anyone who doubts that point
need only look to the fourteen references to “rule of law” in the 2010 National Security Strategy, one
of which describes the rule of law as an “essential [source] of our strength and influence in the
world.”” If you value the role that judge advocates play in helping maintain that strength and
influence, then read on.

The 2011 Edition

Like the 2010 edition, this edition of the Handbook is not a complete re-write of the one before it.
That said, it does contain new material, updates and improvements throughout. Many members of the
JIIM ROL community have devoted time and effort to ensuring the sections describing their work and
spheres of influence are current. As ever, CLAMO is deeply in their debt for those contributions.

Some chapters, by their nature, require updating every year; others do not. Funding sources and
authorities change from year to year, and sometimes even more often. A Fiscal Law instructor at
TJAGLCS has previously remarked “It’s all theoretical until you figure out how to pay for it.” That
sentiment is equally as well expressed, albeit in a less eloquent but perhaps more catchy manner, by
the refrain, “Show me the money!” in the film, Jerry McGuire. Given that any ROL program, no
matter how modest, will need to be funded, and regardless of which expression you prefer, it is a
sentiment worth bearing in mind. As such, if you read nothing else in this 2011 edition, Chapter 6 is
a “must read.”

Judge advocates who find themselves assigned to a ROL billet may wish to consult the new Appendix
B, which contains a list of available Rule of Law Training Courses, with a view to preparing for their
new role. In order to keep the Handbook to manageable proportions, some important ROL areas (for
instance non-state or customary justice systems) are, unfortunately, under-represented. Where this is
the case, the Handbook provides some select, but extremely valuable, footnote references to other,
often hot off the press, publications, to satiate the ROL practitioner's thirst for knowledge. In a
similar vein, where there has been repetition, the text has been streamlined — for instance, merging the
separate 2010 Edition chapters on “Planning” and “Measuring” into a single, more comprehensive,
chapter. Hopefully this will prove the old adage that less, [really] is more.

This edition continues to draw upon the personal experiences of those who are actively involved in
the rule of law mission, whether at the tactical or strategic level. In keeping with the “less is more”
mantra, the number of narratives has been reduced, while the breadth of their subject matter has been
expanded. Some articles describe the “nuts and bolts” of how a particular ROL mission has been
approached. Others take a broader look, reflecting on issues such as the ROL as an insurgent’s center
of gravity, or the developing interagency ROL landscape. And, almost by way of demonstrating the

EULEX [European Union Rule of Law Mission in Kosovo]. ... When TFF [Task Force Falcon] attorneys
began working in this area, the EULEX and UN lawyers welcomed the help and wondered aloud why TFF
attorneys had not come aboard in this area earlier.”), available at
https://www.jagcnet2.army.mil/8525751D00557EFF (Army Knowledge Online authentication required).

® See e.g. ch. 2, pt. F, the UK’s “Building Stability Overseas Strategy” and the investment in “upstream
prevention”.

" The White House, supra note 1, at 2.
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interagency dynamic, there is also a narrative from a USAID country officer who conducted Rule of
Law operations in Afghanistan while deployed in his capacity as a National Guard officer. But the
“narrative” that records the most fundamental change in ROL operations since the 2010 Handbook
went to press is the Chapter 7 description of the ROLFF-A, which details the organizational
composition, interaction with other ROL players, and substantive output that this judge advocate-led
command has delivered.

What? No Template Solution?

The Handbook is not intended to serve as U.S. policy or military doctrine for rule of law operations.
Written primarily for judge advocates, its scope and purpose are to provide the military attorney
assistance in accomplishing the ROL mission. That said, it is hoped that others involved in ROL will
find the Handbook helpful.

The Handbook does not serve as a complete solution, but rather as a starting place and a supplement
for other materials and, crucially, individual thought. When combined with resources such as the
ROL courses available at TJAGLCS,? and the many and varied documents written by other agencies
and organizations that are referenced in this Handbook, ROL judge advocates will quickly realize that
there is a wealth of information available to them to draw upon. The difficulty they face is in
knowing what to read, rather than in finding something to read, in an often busy pre-deployment
timetable. Any judge advocate deploying in support of the current conflict should be familiar with
Field Manual 3-24, Counterinsurgency (2006),° Field Manual 3-07, Stability Operations (2008),% the
USMC Small Wars Manual (1940),* and the recently published US Joint Forces Command
Handbook for Military Support to Rule of Law and Security Sector Reform,*? as well as other, more
judge advocate centric, publications such as the Operational Law Handbook (2010),* and Field
Manual 1-04, Legal Support to the Operational Army (2009).** In addition, within the Army, we do
well to remember that Civil Affairs units have often performed rule of law activities, and their
doctrine discusses them in detail. As such, Field Manual 3-05.40, Civil Affairs Operations (2006)*°
and Joint Publication 3-57, Civil-Military Operations (2008)*° are also recommended reading for a
judge advocate deploying to support ROL projects.

Notwithstanding this wealth of reference material, no course, handbook, manual or “think tank”
publication can provide judge advocates with a template solution for how to support the development
of the ROL in any one particular deployed environment. Any reader who discovers such a template is
invited to contact CLAMO so that it can be given pride of place in future editions of the Handbook.

8 TIAGLCS offers two residential programs, the one-week Rule of Law Short Course and a rule of law elective
to its Graduate Course, as well as online training via JAG University, available at https://jag.ellc.learn.army.mil/
(last visited July 27, 2011).

° U.S. DEP’T OF ARMY, FIELD MANUAL 3-24, COUNTERINSURGENCY (15 Dec. 2006) [hereinafter FM 3-24].
19U.S. DEP’T OF ARMY, FIELD MANUAL 3-07, STABILITY OPERATIONS (6 Oct. 2008) [hereinafter FM 3-07].

1 U.S. MARINE CORPS, SMALL WARS MANUAL (1940).

2U.S. JOINT FORCES COMMAND, UNIFIED ACTION HANDBOOK SERIES BOOK FIVE, MILITARY SUPPORT TO RULE OF
LAW AND SECURITY SECTOR REFORM (13 June 2011).

3 INT’L AND OPERATIONAL LAW DEP’T, THE JUDGE ADVOCATE GENERAL’S LEGAL CENTER AND SCHOOL, 2011
OPERATIONAL LAW HANDBOOK (2010) [hereinafter 2010 OPLAW HANDBOOK].

' U.S. DEP’T OF ARMY, FIELD MANUAL 1-04, LEGAL SUPPORT TO THE OPERATIONAL ARMY (6 Oct. 2008)
[hereinafter FM 3-07].

1 U.s. Der'ToF ARMY, *FIELD MANUAL 3-05.40 (FM 41-10), CiviL AFFAIRS OPERATIONS (29 Sep. 2006)
[hereinafter FM 3-05.40].

18 CHAIRMAN, U.S. JOINT CHIEFS OF STAFF, JOINT PUBLICATION 3-57, CIVIL MILITARY OPERATIONS (8 Jul.
2008) [hereinafter JP 3-57].
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While this Handbook, hopefully, provides food for thought and points to some resources, it is no
substitute for agile innovation, intelligence, and resourcefulness.

The intent is that the Handbook serves as an educational, introductory, resource for judge advocates
who are preparing to practice in the field. If readers believe that the Handbook fails in meeting that
intent, or that they can in any way contribute to its efficacy, they should not hesitate to contact
CLAMO with their suggestions for improvement.

Preface X



Rule of Law Handbook - 2011

CHAPTER1
THE RULE OF LAW: CONCEPTUAL CHALLENGES

“Rule of law” (ROL) is an inherently (and frequently intentionally) vague term. Making matters
worse, the term is used differently in different contexts, and judge advocates (JAs) are likely to
encounter “rule of law” in a variety of circumstances. Some JAs are engaged in ROL operations by
helping to build courthouses and jails. Some “do” rule of law by helping to revise a host nation’s
legal code. Some ROL coordinators are leading meetings among various coalition or host nation
justice sector officials. Others are practicing ROL by processing detainees held by U.S. forces in a
speedy and just manner or advising their commanders on host nation search and seizure law
applicable to U.S. forces conducting security operations. JAs are engaged in ROL operations as Staff
Judge Advocates (SJAs), Brigade Judge Advocates (BJAs), members of Civil Affairs teams, members
of regimental, brigade, division, corps, multi-national-force, or geographic combatant command
staffs, or as detailed to other U.S. or foreign agencies. ROL operations take place in a variety of
operational environments, from active combat to approaching stable peace.

Most JAs are currently engaged in ROL operations in the context of larger campaigns of
counterinsurgency (COIN)," as in Iraq and Afghanistan. Rule of law operations are central to COIN,?
but the principles underlying ROL operations apply regardless of the operational environment in
which they occur.

Moreover, almost any ROL effort in which a deployed JA participates will be an interagency one. As
a matter of U.S. policy, the Department of State (DOS) is the lead agency in conducting most stability
and reconstruction activities unless otherwise specified,® and virtually all stability operations will
involve international and non-governmental organizations as participants. It is important to keep in
mind the broader participatory base of non-U.S. military partners, who have differing priorities and
operating procedures when conducting ROL operations.* The military role in ROL capacity-building
will end with the redeployment of U.S. forces, but the effort will likely continue with civilian
agencies assuming an increasingly central role. In order for those follow-on efforts to be successful,
civilian agencies need to be involved at the earliest stages.

From an operational standpoint, any approach to actually implementing the ROL must take into
account so many variables—cultural, economic, institutional, and operational—that it may seem
futile to seek a single definition for the ROL or how it is to be achieved. Deployed JAs need to be
flexible in not only their understanding of what the ROL is, but also in their approach to bringing it
about in a particular context. But, when dealing with an operational imperative as deeply rooted in
philosophy as “law,” it is impossible to separate the how of ROL from the what of ROL.
Consequently, any understanding about ROL operations needs to start with a discussion about what
exactly is the ROL.

! “Counterinsurgency is military, paramilitary, political, economic, psychological, and civic actions taken by a
government to defeat insurgency.” U.S. DEP’T OF ARMY, FIELD MANUAL 3-24, COUNTERINSURGENCY 1-1 (15
Dec. 2006) [hereinafter FM 3-24].

2 |d. (“Over time, counterinsurgents aim to enable a country or regime to provide the security and rule of law
that allow establishment of social services and growth of economic activity.”) (emphasis added). See also U.S.
GOVERNMENT COUNTERINSURGENCY GUIDE 38 (Jan. 2009) (“Most countries affected by insurgency do not
have robust, transparent and effective rule of law systems. Indeed, real or perceived inequalities in the
administration of the law and injustices are often triggers for insurgency.”).

® Presidential Policy Directive - 1 (PPD-1). See also JOINT CHIEFS OF STAFF, JOINT PUB. 3-0, JOINT
OPERATIONS V-25 (22 Mar. 2010) [hereinafter JOINT PuB. 3-0] (explaining that, while other agencies may have
the lead, US military forces must be prepared to carry out all aspects of stability operations).

* Ch. 2 provides detailed information about the key players that operate within the rule of law arena.
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I. Describing the Rule of Law

There is no widespread agreement on what exactly constitutes the ROL, just as there is no widespread
agreement on what exactly it means to have a “just society.” But there is common ground regarding
some of the basic features of the ROL and even more so regarding ROL operations.

A. Definitions of the Rule of Law

A first step in defining the ROL is to ask what the purpose of law is. Although there is some
philosophical disagreement about why we have law, there is widespread acceptance that the ROL has
essentially three purposes, as described by Richard Fallon:

First the ROL should protect against anarchy and the Hobbesian war of all against all. Second,
the ROL should allow people to plan their affairs with reasonable confidence that they can know
in advance the legal consequences of various actions. Third, the ROL should guarantee against at
least some types of official arbitrariness.®

Put somewhat more simply, the purpose of law is to provide a government of security, predictability,
and reason. According to Prof. Fallon, the purpose of law is served by five “elements” of the ROL:

(1) The first element is the capacity of legal rules, standards, or principles to guide people in the
conduct of their affairs. People must be able to understand the law and comply with it.

(2) The second element of the ROL is efficacy. The law should actually guide people, at least for the
most part. In Joseph Raz’s phrase, “people should be ruled by the law and obey it.”

(3) The third element is stability. The law should be reasonably stable, in order to facilitate planning
and coordinated action over time.

(4) The fourth element of the ROL is the supremacy of legal authority. The law should rule officials,
including judges, as well as ordinary citizens.

(5) The final element involves instrumentalities of impartial justice. Courts should be available to
enforce the law and should employ fair procedures.®

In applying these principles, though, context is critical. For example, the paper in which Prof. Fallon
provided his definition was one on constitutional interpretation, not military intervention.
Consequently, he emphasized some points (such as stability over time) that may be less important to
ROL efforts within military intervention than others he did not emphasize (such as providing physical
security).

Another approach to the ROL is offered by Rachel Kleinfeld, who defines the concept in terms of five
(different) “goals” of the ROL.:

making the state abide by the law
ensuring equality before the law
supplying law and order

providing efficient and impartial justice
upholding human rights.’

® Richard H. Fallon, The Rule of Law as a Concept in International Discourse, 97 CoLuM. L. Rev. 1, 7-8 (1997)
(footnotes omitted).

®Id. at 8-9 (footnotes omitted).

" Rachel Kleinfeld, Competing Definitions of the Rule of Law, in PROMOTING THE RULE OF LAW ABROAD: IN
SEARCH OF KNOWLEDGE 31, 35 (Thomas Corothers ed., 2006).
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Countless other individuals and agencies have offered their own definitions of the ROL, each
reflecting their own institutional goals. Deployed JAs participating in ROL operations will more than
likely do so either during or in the immediate wake of high intensity conflicts. As a result, some
aspects of the ROL will be particularly salient, such as those emphasizing physical security.

B. A Definition of the Rule of Law for Deployed Judge Advocates

No matter what level of academic disagreement exists about a ROL definition, JAs need look no
further® than the U.S. Army doctrinal definition:

Rule of law is a principle of governance in which all persons, institutions and entities, public and
private, including the state itself, are accountable to laws that are publicly promulgated, equally
enforced, and independently adjudicated, and which are consistent with international human
rights principles.®

This Army doctrinal definition is, to all intents and purposes, the same as the U.S. Government
(USG) interagency definition.™

The ROL principle can be broken down into seven effects:™*

The state monopolizes the use of force in the resolution of disputes

Individuals are secure in their persons and property

The state is itself bound by law and does not act arbitrarily

The law can be readily determined and is stable enough to allow individuals to plan their affairs
Individuals have meaningful access to an effective and impartial legal system

The state protects basic human rights and fundamental freedoms

Individuals rely on the existence of justice institutions and the content of law in the conduct of
their daily lives.*

® This is not meant to suggest that JAs should not be aware of definitions used by other organizations, for
instance the UN’s understanding of ROL (See below, note 9), but that for their own purposes, there is a settled
definition that should be utilized.

° U.S. DEP’T OF ARMY, FIELD MANUAL 3-07, STABILITY OPERATIONS 1-9 (Oct. 2008). This definition is based
in part on that contained in the Report of the Secretary-General: The Rule of Law and Transitional Justice in
Conflict And Post-Conflict Societies, U.N. Doc. S/2004/616, at 4 (2004):

The rule of law refers to a principle of governance in which all persons, institutions and entities, public and
private, including the State itself, are accountable to laws that are publicly promulgated, equally enforced,
and independently adjudicated, and which are consistent with international human rights norms and
standards. It requires, as well, measures to ensure adherence to the principles of supremacy of law, equality
before the law, accountability to the law, fairness in the application of the law, separation of powers,
participation in decision-making, legal certainty, avoidance of arbitrariness and procedural and legal
transparency.

This definition was also adopted by the Corps Commander in Iraq as early as 2006. See Appendix 2 to Annex G
to MNC-I Operation Order 06-03.

0U.S. AGENCY FOR INTERNATIONAL DEVELOPMENT, U.S. DEPT. OF STATE, U.S. DEPT. OF DEFENSE, SECURITY
SECTOR REFORM 4 (Feb. 2009) [hereinafter SECURITY SECTOR REFORM] (“Rule of Law is a principle under
which all persons, institutions, and entities, public and private, including the state itself, are accountable to laws
that are publicly promulgated, equally enforced, and independently adjudicated, and which are consistent with
international human rights law”).

1 The JFCOM Handbook for Military Support to Rule of Law and Security Sector Reform (13 Jun 2011)
[Hereinafter “JFCOM Handbook™] refers to these “effects” as “indicators™” and adds a further, useful
consideration, being that “mechanisms are in place for the peaceful resolution of disputes.”
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The complete realization of these effects represents an ideal. The seven effects of the ROL exist to
greater or lesser degrees in different legal systems and are not intended as a checklist for a society
that abides by the ROL.™ Every society will satisfy the list of factors more or less completely, and
what one person thinks satisfies one factor another person may not. Societies can abide by the ROL
to different degrees according to geography (the ROL may be stronger in some places than others),
subject matter (the ROL may apply more completely with regard to some laws than others),
institutions (some may be more efficient or corrupt than others), and subjects (some individuals may
have greater access to the ROL than others). Because any meaningful definition of the ROL
represents an ideal, JAs should view the success of ROL operations as a matter of the host nation’s
movement toward the ROL, not the full satisfaction of anyone’s definition of it.

The deployed captain or major who is this Handbook’s intended audience will hopefully be part of an
operation that already has a definition of the ROL—one that has been adopted by policymakers. With
that in mind, the effects and values represented by the list are ones that are likely to be present in any
definition one is likely to encounter in a ROL operation. In this way, the seven effects can not only
supply a definition of the ROL, they can complement one, providing more specific guidance about the
effects JAs should be working to help bring about the ROL. See Chapter 5 on ROL metrics.

What follows is a discussion of these seven effects.

1. The State Monopolizes the Use of Force in the Resolution of Disputes

It is impossible to say that a society is governed by the ROL if compulsion is not the sole province of
the state. A country in which the use of violence is out of the state’s control is out of control in the
worst possible way. The alternative to state control over force is warlordism, which is a legally
illegitimate form of security.

That is not to say that only state instruments can wield violence as an instrument of state policy. It is
possible for the state to delegate the use of force to subsidiary bodies such as state and local
governments or even non-state security providers, who may or may not be accountable to local
interests. Local security forces such as police, private security firms,** and even less professional
arrangements such as militias, can have a role in a recovering state’s security structure. But the state
must be able to retain ultimate control over the use of force. Any local entity’s power must be
effectively regulated by the state in order for it to be considered a legitimate exercise in state power.

2. Individuals are Secure in Their Persons and Property

In many ways, providing security is the ultimate purpose of any state. For a JA as part of a deployed
force, providing security is going to be the first element in any ROL plan and, depending on the status
of operations, it may be the only real contribution that U.S. forces can make to implement the ROL.*
But it is an important contribution nevertheless. From an operational standpoint, without basic

2 FM 3-07, supra note 9 at 1-9. Of the many definitions of the rule of law in common use, the list of seven
effects most closely hews to that suggested in JANE STROMSETH, DAVID WIPPMAN & ROSA BROOKS, CAN
MIGHT MAKE RIGHTS?: BUILDING THE RULE OF LAW AFTER MILITARY INTERVENTIONS 78 (2006).

13 See STROMSETH, WIPPMAN & BROOKS, supra note 12, at 79; Fallon, supra note 5, at 9. Indeed, given the
value-laden character of the factors, there is not even widespread agreement over how to measure deviation
from them. Id.

14 See ch. 5, sec. VIII. on Non-State Security Providers.

15 Establishing tight border security is essential for maintaining the rule of law. Insurgencies rely heavily on
freedom of movement across porous borders, as they usually cannot sustain themselves without substantial
external support. In western Iraq, for example, insurgents take advantage of the sheer size of the area and its
long borders which permit the easy smuggling of fighters and weapons. See UNHCR COI Report October 2005.
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security, the ROL itself is an unaffordable luxury. The basic needs of the people, including not only
physical security but also basic civil services and utilities, have to be provided before one can
undertake any long-term attempt to improve the ROL. Thus, the interconnected nature of ROL
projects also requires that ROL efforts be tied to other reconstruction efforts in order to provide the
kind of livable society in which the ROL can flourish.’® Time, however, is of the essence in
establishing security. In addition to the problem of security in the immediate aftermath of major
combat (such as the prevention of looting), there is a window following the conclusion of major
combat during which destabilizing elements are themselves likely to be too overwhelmed to put up
major opposition.’” It is critical during that period to establish security, but the task of reconfiguring
military forces and adjusting rules of engagement from a combat to security mission is a substantial
one—it needs to be planned for and anticipated before the start of combat operations.*®

In some societies in which the ROL has been lacking, such as totalitarian dictatorships, the primary
protection to be offered by the ROL may be protection from the state.

3. The State is Itself Bound by Law and Does Not Act Arbitrarily

The conduct of state actors must be bound by established rules. Of course, it does no good for the
state to be bound by rules if the rules themselves can be changed according to fiat or if they bear no
relation to reason. The need for reasoned decision-making applies across executive, judicial, and
legislative actors.

In enforcing the law, the executive must be prevented from acting with complete autonomy to achieve
its chosen end lest order be obtained through terror or intimidation, which would not be an exercise of
the ROL. Limits on the power of the police to search or detain individuals, for instance, control the
exercise of executive authority while simultaneously furthering the value of providing security to
persons and their property. Corruption, too, can erode the function of the legal system into one in
which a state is ruled, not by laws, but rather by the imposition of illegitimate restrictions that are
withdrawn through the payment of bribes. And, of course, if an individual buys an exception to a
legitimate regulation, the failure to apply the regulation is itself a failure of the ROL. Corruption, or
“the abuse of public power for private gain,”*° is a prototypical example of the subversion of the
ROL.

Judges, too, must be bound by law—statute law or precedent—in their decision-making in order for a
legal system to function. If judges simply decide each case on first principles, it is impossible for a
sense of the law to develop in a community. In this way, judges must be faithful to legislative acts
(assuming there are any to be faithful to) and must also seriously engage precedent to prevent their
decisions from becoming arbitrary.? That is not to say that there is no room for development in the
law. The development of the common law over the past several centuries is an indication that judges
can both adapt the law to new circumstances and introduce new methods of legal thinking without
entirely abandoning precedent.?* Of course, there is likely to be little precedent in host nations in
which U.S. military operations are taking place, and in some cases that precedent will be positively
rejected as illegitimate.

16 See STROMSETH, WIPPMAN & BROOKS, supra note 12, at 135.

71d. at 145-47.

18 See FM 3-24, supra note 1, at 7-5 (“There is a clear difference between warfighting and policing. COIN
operations require that every unit be adept at both and capable of moving rapidly between one and the other.”).
¥ WORLD BANK, WORLD DEVELOPMENT REPORT 1997, at 102 (1997).

0 Fallon, supra note 5, at 18-19 (describing the Legal Process approach to the rule of law). Of course, precedent
does not figure as strongly in civil law systems, but past decisions of the same court are considered at least
persuasive, and those of higher courts are frequently considered to be binding. See ch. 5. sec. B.

“1 Fallon, supra note 5, at 20-21.
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Dedication to reason also suggests that judges should not base their decisions on other considerations,
including the giving of bribes (corruption) or the social status of a particular litigant. It thus forms an
important element of the state’s protection of human rights and fundamental freedoms against certain
forms of discrimination.

Legislatures, too, must be bound by rules. As is the case in many republics, the reason offered by
legislatures will be political rather than legal, but even the exercise of political will has constraints.
Legislatures must follow established procedures when making law, and most societies include
substantive limitations on the power of legislatures, whether in written or unwritten constitutions
(such as the United Kingdom’s). Identifying and establishing the substantive limits of legislative
authority is likely to be one of the most difficult problems any ROL project faces. Although major
ROL programs frequently start with written constitutions that impose substantive limitations on
Iegislatuzrzes, the value of such limits to truly constrain the actions of legislatures is a matter of
dispute.

4. The Law Can be Readily Determined and is Stable Enough to Allow Individuals
to Plan Their Affairs

A basic premise of a society governed by law is that there is widespread agreement on what the law
is: a rule for recognizing what is law and what is not.?® Any society that has advanced beyond
anarchy is likely to have such an agreement, which in countries that are the subject of U.S. military
intervention, may be in the form of a newly authored constitution. Of course, in many countries,
there will already be established legislatures and courts, and it will be important for anyone
undertaking ROL projects in such countries to quickly determine whether existing institutions have
the necessary political legitimacy to continue. The converse is that, when setting up new legal
institutions, the most important thing will be to go through a process that produces the necessary
agreement in order to have that institution’s decisions recognized by the society as law.

Laws must be reasonably accessible so that citizens are able to understand and rely upon them.?
Similarly, if the law is constantly reversing itself, it is impossible for the law to become a tool by
which people can plan their affairs. It may be necessary to undertake many dramatic changes in a
host nation’s legal system (such as adopting new criminal or civil codes), but the rate of change
cannot be so fast that it is impossible for individuals to build a habit of reliance on the law.

5. Individuals Have Meaningful Access to an Effective and Impartial Legal System

It means little to have laws on the books if there is no mechanism for the enforcement of that law to
redress criminal and civil wrongs. Thus, in order to have a working legal system, judicial and
enforcement institutions must exist, and the people must have practical access to those institutions. In
many environments in which deployed JAs find themselves, such institutions may be completely
absent. Even when those institutions do exist, their efficacy may be completely compromised by
corruption: racial, ethnic, religious, or gender bias; or simple inefficiency. Corruption, other
illegitimate motives, or systematic inefficiency in the police force or the judiciary can prevent just
laws from having any real effect on society, and in order for the state to be bound to its own laws, the
judiciary must be able to exercise judgment independently of influence from the other branches.

22 See generally A.E. Dick Howard, T