APPENDIX B

CODE OF FEDERAL REGULATIONS, TITLE
24 570.480 — .49/, Regulations for
State CDBG Program®

Introduction This appendix consists of Title 24 of the Code of Federal Regulations,
Section 570.480 — .497, State CDBG regulations. Because the federal
regulations for the State CDBG program regarding eligibility of
activities are minimal, the states must use the HCDA (refer to Appendix
A) as the primary authority for determining eligibility of potential state
CDBG activities.

24 CFR 570.480 General
570.480

(a) This subpart describes policies and procedures applicable to states
that elect to receive Community Development Block Grant funds for
distribution to units of general local government in the state's
nonentitlement areas under the Housing and Community Development
Act of 1974. Other subparts of part 570 are not applicable to the State
CDBG Program, except as expressly provided otherwise.

(b) HUD's authority for the waiver of regulations and for the
suspension of requirements to address damage in a Presidentially-
declared disaster area is described in 24 CFR part 5 and in section 122
of the Act, respectively.

(c) In exercising the Secretary's obligation and responsibility to
review a state's performance, the Secretary will give maximum feasible
deference to the state's interpretation of the statutory requirements and
the requirements of this regulation, provided that these interpretations
are not plainly inconsistent with the Act and the Secretary's obligation
to enforce compliance with the intent of the Congress as declared in the
Act. The Secretary will not determine that a state has failed to carry out
its certifications in compliance with requirements of the Act (and this
regulation) unless the Secretary finds that procedures and requirements
adopted by the state are insufficient to afford reasonable assurance that
activities undertaken by units of general local government were not
plainly inappropriate to meeting the primary objectives of the Act, this
regulation, and the state's community development objectives.

* Current as of April 2000
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(d) Administrative action taken by the Secretary that is not explicitly
and fully part of this regulation shall only apply to a specific case or
issue at a specific time, and shall not be generally applicable to the
state-administered CDBG program.

[57 FR 53397, Nov. 9, 1992, as amended at 61 FR 11477, Mar. 20,
1996; 61 FR 54921, Oct. 22, 1996]

24 CFR 570.481 Definitions
570.481

(a) Except for terms defined in applicable statutes or this subpart, the
Secretary will defer to a state's definitions, provided that these
definitions are explicit, reasonable and not plainly inconsistent with the
Act. As used in this subpart, the following terms shall have the meaning
indicated:

(1) Act means title I of the Housing and Community Development
Act of 1974 (42 U.S.C. 5301 et seq.).

(2) CDBG funds means Community Development Block Grant funds,
in the form of grants under this subpart and program income, and loans
guaranteed by the state under section 108 of the Act.

(b) [Reserved]

[57 FR 53397, Nov. 9, 1992, as amended at 61 FR 5209, Feb. 9, 1996]

24 CFR 570.482 Eligible Activities
570.482

(a) General. The choice of activities on which block grant funds are
expended represents the determination by state and local participants,
developed in accordance with the state's program design and
procedures, as to which approach or approaches will best serve these
interests. The eligible activities are listed at section 105(a) of the Act.

(b) Special assessments under the CDBG program. The following
policies relate to special assessments under the CDBG program:

(1) Public improvements initially assisted with CDBG funds. Where
CDBG funds are used to pay all or part of the cost of a public
improvement, special assessments may be imposed as follows:

(1) Special assessments to recover the CDBG funds may be made only
against properties owned and occupied by persons not of low and
moderate income. These assessments constitute program income.

(1) Special assessments to recover the non-CDBG portion may be
made, provided that CDBG funds are used to pay the special assessment
in behalf of all properties owned and occupied by low and moderate
income persons; except that CDBG funds need not be used to pay the
special assessments in behalf of properties owned and occupied by
moderate income persons if, when permitted by the state, the unit of
general local government certifies that it does not have sufficient CDBG
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funds to pay the assessments in behalf of all of the low and moderate
income owner-occupant persons. Funds collected through such special
assessments are not program income.

(2) Public improvements not initially assisted with CDBG funds.
CDBG funds may be used to pay special assessments levied against
property when this form of assessment is used to recover the capital cost
of eligible public improvements initially financed solely from sources
other than CDBG funds. The payment of special assessments with
CDBG funds constitutes CDBG assistance to the public improvement.
Therefore, CDBG funds may be used to pay special assessments,
provided that:

(1) The installation of the public improvements was carried out in
compliance with requirements applicable to activities assisted under this
subpart, including labor, environmental and citizen participation
requirements;

(i1) The installation of the public improvement meets a criterion for
national objectives. (See Sec. 570.483(b)(1), (c), and (d).)

(ii1) The requirements of Sec. 570.482(b)(1)(ii) are met.

(c) Provision of assistance for microenterprise development.
Microenterprise development activities eligible under section
105(a)(23)
of the Housing and Community Development Act of 1974 (the Act), as
amended, (42 U.S.C. 5301 et seq.) may be carried out either through the
recipient directly or through public and private organizations, agencies,
and other subrecipients (including nonprofit and for-profit
subrecipients).

(d) Provision of public services. The following activities shall not
be subject to the restrictions on public services under section 105(a)(8)
of the Housing and Community Development Act of 1974, as amended:

(1) Support services provided under section 105(a)(23) of the
Housing and Community Development Act of 1974, as amended, and
paragraph (c) of this section;

(2) Services carried out under the provisions of section 105(a)(15) of
the Housing and Community Development Act of 1974, as amended,
that are specifically designed to increase economic opportunities
through job training and placement and other employment support
services, including, but not limited to, peer support programs,
counseling, child care, transportation, and other similar services; and

(3) Services of any type carried out under the provisions of section
105(a)(15) of the Act, pursuant to a strategy approved by a State under
the provisions of Sec. 91.315(¢e)(2) of this title.

(e) Guidelines and objectives for evaluating project costs and
financial requirements--(1) Applicability. The following guidelines, also
referred to as the underwriting guidelines, are provided to assist the
recipient to evaluate and select activities to be carried out for economic
development purposes. Specifically, these guidelines are applicable to
activities that are eligible for CDBG assistance under section 105(a)(17)
of the Act, economic development activities eligible under section
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105(a)(14) of the Act, and activities that are part of a community
economic development project eligible under section 105(a)(15) of the
Act. The use of the underwriting guidelines published by HUD is not
mandatory. However, states electing not to use these guidelines

would be expected to ensure that the state or units of general local
government conduct basic financial underwriting prior to the provision
of CDBG financial assistance to a for-profit business.

(2) Objectives. The underwriting guidelines are designed to provide
the recipient with a framework for financially underwriting and
selecting CDBG-assisted economic development projects which are
financially viable and will make the most effective use of the CDBG
funds. Where appropriate, HUD's underwriting guidelines recognize
that different levels of review are appropriate to take into account
differences in the size and scope of a proposed project, and in the case
of a microenterprise or other small business to take into account the
differences in the capacity and level of sophistication among businesses
of differing sizes. Recipients are encouraged, when they develop their
own programs and underwriting criteria, to also take these factors into
account. These underwriting guidelines are published as appendix A to
this part. The objectives of the underwriting guidelines are to ensure:

(1) That project costs are reasonable;

(i1) That all sources of project financing are committed;

(ii1) That to the extent practicable, CDBG funds are not substituted
for non-Federal financial support;

(iv) That the project is financially feasible;

(v) That to the extent practicable, the return on the owner's equity
investment will not be unreasonably high; and

(vi) That to the extent practicable, CDBG funds are disbursed on a
pro rata basis with other finances provided to the project.

(f) Standards for evaluating public benefit--(1) Purpose and
applicability. The grantee is responsible for making sure that at least a
minimum level of public benefit is obtained from the expenditure of
CDBG funds under the categories of eligibility governed by these
standards. The standards set forth below identify the types of public
benefit that will be recognized for this purpose and the minimum level
of each that must be obtained for the amount of CDBG funds used.
These standards are applicable to activities that are eligible for CDBG
assistance under section 105(a)(17) of the Act, economic development
activities eligible under section 105(a)(14) of the Act, and activities that
are part of a community economic development project eligible under
section 105(a)(15) of the Act. Certain public facilities and
improvements eligible under section 105(a)(2) of the Act, which are
undertaken for economic development purposes, are also subject to
these standards, as specified in Sec. 570.483(b)(4)(vi)(F)(2). Unlike the
guidelines for project costs and financial requirements covered under
paragraph (a) of this section, the use of the standards for public benefit
is mandatory.

(2) Standards for activities in the aggregate. Activities covered by
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these standards must, in the aggregate, either:

(1) Create or retain at least one full-time equivalent, permanent
job per $35,000 of CDBG funds used; or

(i1) Provide goods or services to residents of an area, such that
the number of low- and moderate-income persons residing in the areas
served by the assisted businesses amounts to at least one low- and
moderate-income person per $350 of CDBG funds used.

(3) Applying the aggregate standards. (i) A state shall apply the
aggregate standards under paragraph (e)(2) of this section to all funds
distributed for applicable activities from each annual grant. This
includes the amount of the annual grant, any funds reallocated by HUD
to the state, any program income distributed by the state and any
guaranteed loan funds made under the provisions of subpart M of this
part covered in the method of distribution in the final statement for a
given annual grant year.

(i1) The grantee shall apply the aggregate standards to the number
of jobs to be created/retained, or to the number of persons residing in
the area served (as applicable), as determined at the time funds are
obligated to activities.

(ii1) Where an activity is expected both to create or retain jobs and to
provide goods or services to residents of an area, the grantee may elect
to count the activity under either the jobs standard or the area residents
standard, but not both.

(iv) Where CDBG assistance for an activity is limited to job training
and placement and/or other employment support services, the jobs
assisted with CDBG funds shall be considered to be created or retained
jobs for the purposes of applying the aggregate standards.

(v) Any activity subject to these standards which meets one or more
of the following criteria may, at the grantee's option, be excluded from
the aggregate standards described in paragraph (f)(2) of this section:

(A) Provides jobs exclusively for unemployed persons or participants
in one or more of the following programs:

(1) Jobs Training Partnership Act (JTPA);

(2) Jobs Opportunities for Basic Skills (JOBS); or

(3) Aid to Families with Dependent Children (AFDC);

(B) Provides jobs predominantly for residents of Public and Indian
Housing units;

(C) Provides jobs predominantly for homeless persons;

(D) Provides jobs predominantly for low-skilled, low- and moderate-
income persons, where the business agrees to provide clear
opportunities for promotion and economic advancement, such as
through the provision of training;

(E) Provides jobs predominantly for persons residing within a census
tract (or block numbering area) that has at least 20 percent of its
residents who are in poverty;

(F) Provides assistance to business(es) that operate(s) within a census
tract (or block numbering area) that has at least 20 percent of its
residents who are in poverty;
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(G) Stabilizes or revitalizes a neighborhood income that has at least
70 percent of its residents who are low- and moderate-income;

(H) Provides assistance to a Community Development Financial
Institution (as defined in the Community Development Banking and
Financial Institutions Act of 1994, (12 U.S.C. 4701 note)) serving an
area that has at least 70 percent of its residents who are low- and
moderate-income;

() Provides assistance to an organization eligible to carry out
activities under section 105(a)(15) of the Act serving an area that has at
least 70 percent of its residents who are low- and moderate-income;

(J) Provides employment opportunities that are an integral component
of a project designed to promote spatial deconcentration of low- and
moderate-income and minority persons;

(K) With prior HUD approval, provides substantial benefit to low-
income persons through other innovative approaches;

(L) Provides services to the residents of an area pursuant to a strategy
approved by the State under the provisions of Sec. 91.315(e)(2) of this
title;

(M) Creates or retains jobs through businesses assisted in an area
pursuant to a strategy approved by the State under the provisions of Sec.
91.315(e)(2) of this title.

(4) Standards for individual activities. Any activity subject to these
standards which falls into one or more of the following categories will
be considered by HUD to provide insufficient public benefit, and
therefore may under no circumstances be assisted with CDBG funds:

(1) The amount of CDBG assistance exceeds either of the following,
as applicable:

(A) $50,000 per full-time equivalent, permanent job created or
retained; or

(B) $1,000 per low- and moderate-income person to which goods or
services are provided by the activity.

(i1) The activity consists of or includes any of the following:

(A) General promotion of the community as a whole (as opposed to
the promotion of specific areas and programs);

(B) Assistance to professional sports teams;

(C) Assistance to privately-owned recreational facilities that serve a
predominantly higher-income clientele, where the recreational benefit to
users or members clearly outweighs employment or other benefits to
low- and moderate-income persons;

(D) Acquisition of land for which the specific proposed use has not
yet been identified; and

(E) Assistance to a for-profit business while that business or any
other business owned by the same person(s) or entity(ies) is the subject
of unresolved findings of noncompliance relating to previous CDBG
assistance provided by the recipient.

(5) Applying the individual activity standards. (i) Where an activity is
expected both to create or retain jobs and to provide goods or services to
residents of an area, it will be disqualified only if the amount of CDBG
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assistance exceeds both of the amounts in paragraph (f)(4)(1) of this
section.

(i1) The individual activity tests in paragraph (f)(4)(i) of this section
shall be applied to the number of jobs to be created or retained, or to the
number of persons residing in the area served (as applicable), as
determined at the time funds are obligated to activities.

(i11)) Where CDBG assistance for an activity is limited to job training
and placement and/or other employment support services, the jobs
assisted with CDBG funds shall be considered to be created or retained
jobs for the purposes of applying the individual activity standards in
paragraph (f)(4)(i) of this section.

(6) Documentation. The state and its grant recipients must maintain
sufficient records to demonstrate the level of public benefit, based on
the above standards, that is actually achieved upon completion of the
CDBGe-assisted economic development activity(ies) and how that
compares to the level of such benefit anticipated when the CDBG
assistance was obligated. If a state grant recipient's actual results show a
pattern of substantial variation from anticipated results, the state and its
recipient are expected to take those actions reasonably within their
respective control to improve the accuracy of the projections. If the
actual results demonstrate that the state has failed the public benefit
standards, HUD may require the state to meet more stringent standards
in future years as appropriate.

(g) Amendments to economic development projects after review
determinations. If, after the grantee enters into a contract to provide
assistance to a project, the scope or financial elements of the project
change to the extent that a significant contract amendment is
appropriate, the project should be reevaluated under these and the
recipient's guidelines. (This would include, for example, situations
where the business requests a change in the amount or terms of
assistance being provided, or an extension to the loan payment period
required in the contract.) If a reevaluation of the project indicates that
the financial elements and public benefit to be derived have also
substantially changed, then the recipient should make appropriate
adjustments in the amount, type, terms or conditions of CDBG
assistance which has been offered, to reflect the impact of the
substantial change. (For example, if a change in the project elements
results in a substantial reduction of the total project costs, it may be
appropriate for the recipient to reduce the amount of total CDBG
assistance.) If the amount of CDBG assistance provided to the project is
increased, the amended project must still comply with the public benefit
standards under paragraph (f) of this section.

[57 FR 53397, Nov. 9, 1992, as amended at 60 FR 1949, Jan. 5, 1995;
61 FR 54921, Oct. 22, 1996]
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24 CFR
570.483

570.483 Criteria for National Objectives

(a) General. The following criteria shall be used to determine whether
a CDBG assisted activity complies with one or more of the national
objectives as required to section 104(b)(3) of the Act. (HUD is willing
to consider a waiver of these requirements in accordance with Sec.
570.480(b)).

(b) Activities benefiting low and moderate income persons. An
activity will be considered to address the objective of benefiting low
and moderate income persons if it meets one of the criteria in paragraph
(b) of this section, unless there is substantial evidence to the contrary. In
assessing any such evidence, the full range of direct effects of the
assisted activity will be considered. The activities, when taken as a
whole, must not benefit moderate income persons to the exclusion of
low income persons:

(1) Area benefit activities. (i) An activity, the benefits of which are
available to all the residents in a particular area, where at least 51
percent of the residents are low and moderate income persons. Such an
area need not be coterminous with census tracts or other officially
recognized boundaries but must be the entire area served by the activity.
Units of general local government may, at the discretion of the state, use
either HUD-provided data comparing census data with appropriate low
and moderate income levels or survey data that is methodologically
sound. An activity that serves an area that is not primarily residential in
character shall not qualify under this
criterion.

(i1) An activity, where the assistance is to a public improvement that
provides benefits to all the residents of an area, that is limited to paying
special assessments levied against residential properties owned and
occupied by persons of low and moderate income.

(111)(A) An activity to develop, establish and operate (not to exceed
two years after establishment), a uniform emergency telephone number
system serving an area having less than 51 percent of low and moderate
income residents, when the system has not been made operational
before the receipt of CDBG funds, provided a prior written
determination is obtained from HUD. HUD's determination will be
based upon certifications by the State that:

(1) The system will contribute significantly to the safety of the
residents of the area. The unit of general local government must provide
the state a list of jurisdictions and unincorporated areas to be served by
the system and a list of the emergency services that will participate in
the emergency telephone number system,;

(2) At least 51 percent of the use of the system will be by low and
moderate income persons. The state's certification may be based upon
information which identifies the total number of calls actually received
over the preceding twelve-month period for each of the emergency
services to be covered by the emergency telephone number system and
relates those calls to the geographic segment (expressed as nearly as
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possible in terms of census tracts, enumeration districts, block groups,
or combinations thereof that are contained within the segment) of the
service area from which the calls were generated. In analyzing this data
to meet the requirements of this section, the state will assume that the
distribution of income among callers generally reflects the income
characteristics of the general population residing in the same geographic
area where the callers reside. Alternatively, the state's certification may
be based upon other data, agreed to by HUD and the state, which shows
that over the preceding twelve-month period the users of all the services
to be included in the emergency telephone number system consisted of
at least 51 percent low and moderate income persons.

(3) Other federal funds received by the unit of general local
government are insufficient or unavailable for a uniform emergency
telephone number system. The unit of general local government must
submit a statement explaining whether the problem is caused by the
insufficiency of the amount of such funds, the restrictions on the use of
such funds, or the prior commitment of such funds for other purposes by
the unit of general local government.

(4) The percentage of the total costs of the system paid for by CDBG
funds does not exceed the percentage of low and moderate income
persons in the service area of the system. The unit of general local
government must include a description of the boundaries of the service
area of the system; the census tracts or enumeration districts within the
boundaries; the total number of persons and the total number of low and
moderate income persons in each census tract or enumeration district,
and the percentage of low and moderate income persons in the service
area; and the total cost of the system.

(B) The certifications of the state must be submitted along with a
brief statement describing the factual basis upon which the certifications
were made.

(iv) Activities meeting the requirements of paragraph (e)(4)(i) of this
section may be considered to qualify under paragraph (b)(1) of this
section.

(v) HUD will consider activities meeting the requirements of
paragraph (e)(5)(1) of this section to qualify under paragraph (b)(1) of
this section, provided that the area covered by the strategy meets one of
the following criteria:

(A) The area is in a Federally-designated Empowerment Zone or
Enterprise Community;

(B) The area is primarily residential and contains a percentage of low
and moderate income residents that is no less than 70 percent;

(C) All of the census tracts (or block numbering areas) in the area
have poverty rates of at least 20 percent, at least 90 percent of the
census tracts (or block numbering areas) in the area have poverty rates
of at least 25 percent, and the area is primarily residential. (If only part
of a census tract or block numbering area is included in a strategy area,
the poverty rate shall be computed for those block groups (or any part
thereof) which are included in the strategy area.)
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(D) Upon request by the State, HUD may grant exceptions to the 70
percent low and moderate income or 25 percent poverty minimum
thresholds on a case-by-case basis. In no case, however, may a strategy
area have both a percentage of low and moderate income residents less
than 51 percent and a poverty rate less than 20 percent.

(2) Limited clientele activities. (i) An activity which benefits a
limited clientele, at least 51 percent of whom are low and moderate
income persons. The following kinds of activities may not qualify under
paragraph (b)(2) of this section:

(A) Activities, the benefits of which are available to all the residents
of an area;

(B) Activities involving the acquisition, construction or rehabilitation
of property for housing; or

(C) Activities where the benefit to low- and moderate-income persons
to be considered is the creation or retention of jobs, except as provided
in paragraph (b)(2)(v) of this section.

(i1) To qualify under paragraph (b)(2) of this section, the activity must
meet one or the following tests:

(A) It must benefit a clientele who are generally presumed to be
principally low and moderate income persons. Activities that
exclusively serve a group of persons in any one or a combination of the
following categories may be presumed to benefit persons, 51 percent of
whom are low and moderate income: abused children, battered spouses,
elderly persons, adults meeting the Bureau of the Census' Current
Population Reports definition of *“severely disabled," homeless persons,
illiterate adults, persons living with AIDS, and migrant farm workers; or

(B) It must require information on family size and income so that it is
evident that at least 51 percent of the clientele are persons whose family
income does not exceed the low and moderate income limit; or

(C) It must have income eligibility requirements which limit the
activity exclusively to low and moderate income persons; or

(D) It must be of such a nature, and be in such a location, that it may
be concluded that the activity's clientele will primarily be low and
moderate income persons.

(ii1) An activity that serves to remove material or architectural
barriers to the mobility or accessibility of elderly persons or of adults
meeting the Bureau of the Census' Current Population Reports
definition of *“severely disabled" will be presumed to qualify under this
criterion if it is restricted, to the extent practicable, to the removal of
such barriers by assisting:

(A) The reconstruction of a public facility or improvement, or portion
thereof, that does not qualify under Sec. 570.483(b)(1);

(B) The rehabilitation of a privately owned nonresidential building or
improvement that does not qualify under Sec. 570.483(b) (1) or (4); or

(C) The rehabilitation of the common areas of a residential structure
that contains more than one dwelling unit and that does not qualify
under Sec. 570.483(b)(3).

(iv) A microenterprise assistance activity (carried out in accordance
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with the provisions of section 105(a)(23) of the Act or Sec. 570.482(c)
and limited to microenterprises) with respect to those owners of
microenterprises and persons developing microenterprises assisted
under the activity who are low- and moderate-income persons. For
purposes of this paragraph, persons determined to be low and moderate
income may be presumed to continue to qualify as such forup to a
three-year period.

(v) An activity designed to provide job training and placement and/or
other employment support services, including, but not limited to, peer
support programs, counseling, child care, transportation, and other
similar services, in which the percentage of low- and moderate-income
persons assisted is less than 51 percent may qualify under this paragraph
in the following limited circumstances:

(A) In such cases where such training or provision of supportive
services is an integrally-related component of a larger project, the only
use of CDBG assistance for the project is to provide the job training
and/or supportive services; and

(B) The proportion of the total cost of the project borne by CDBG
funds is no greater than the proportion of the total number of persons
assisted who are low or moderate income.

(3) Housing activities. An eligible activity carried out for the purpose
of providing or improving permanent residential structures that, upon
completion, will be occupied by low and moderate income households.
This would include, but not necessarily be limited to, the acquisition or
rehabilitation of property by the unit of general local government, a
subrecipient, an entity eligible to receive assistance under section
105(a)(15) of the Act, a developer, an individual homebuyer, or an
individual homeowner; conversion of nonresidential structures; and new
housing construction. If the structure contains two dwelling units, at
least one must be so occupied, and if the structure contains more than
two dwelling units, at least 51 percent of the units must be so occupied.
If two or more rental buildings being assisted are or will be located on
the same or contiguous properties, and the buildings will be under
common ownership and management, the grouped buildings may be
considered for this purpose as a single structure. If housing activities
being assisted meet the requirements of paragraph (e)(4)(ii) or (e)(5)(ii)
of this section, all such housing may also be considered for this purpose
as a single structure. For rental housing, occupancy by low and
moderate income households must be at affordable rents to qualify
under this criterion. The unit of general local government shall adopt
and make public its standards for determining "“affordable rents" for
this purpose. The following shall also qualify under this criterion:

(1) When less than 51 percent of the units in a structure will be
occupied by low and moderate income households, CDBG assistance
may be provided in the following limited circumstances:

(A) The assistance is for an eligible activity to reduce the
development cost of the new construction of a multifamily, non-elderly
rental housing project; and
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(B) Not less than 20 percent of the units will be occupied by low and
moderate income households at affordable rents; and

(C) The proportion of the total cost of developing the project to be
borne by CDBG funds is no greater than the proportion of units in the
project that will be occupied by low and moderate income households.

(i1)) Where CDBG funds are used to assist rehabilitation delivery
services or in direct support of the unit of general local government's
Rental Rehabilitation Program authorized under 24 CFR part 511, the
funds shall be considered to benefit low and moderate income persons
where not less than 51 percent of the units assisted, or to be assisted, by
the Rental Rehabilitation Program overall are for low and moderate
income persons.

(ii1)) When CDBG funds are used for housing services eligible under
section 105(a)(21) of the Act, such funds shall be considered to benefit
low and moderate income persons if the housing units for which the
services are provided are HOME-assisted and the requirements of Sec.
92.252 or Sec. 92.254 of this title are met.

(4) Job creation or retention activities. (i) An activity designed to
create permanent jobs where at least 51 percent of the jobs, computed
on a full time equivalent basis, involve the employment of low and
moderate income persons. For an activity that creates jobs, the unit of
general local government must document that at least 51 percent of the
jobs will be held by, or will be made available to low and moderate
income persons.

(i1) For an activity that retains jobs, the unit of general local
government must document that the jobs would actually be lost without
the CDBG assistance and that either or both of the following conditions
apply with respect to at least 51 percent of the jobs at the time the
CDBG assistance is provided: The job is known to be held by a low or
moderate income person; or the job can reasonably be expected to turn
over within the following two years and that it will be filled by, or that
steps will be taken to ensure that it is made available to, a low or
moderate income person upon turnover.

(iii) Jobs will be considered to be available to low and moderate
income persons for these purposes only if:

(A) Special skills that can only be acquired with substantial training
or work experience or education beyond high school are not a
prerequisite to fill such jobs, or the business agrees to hire unqualified
persons and provide training; and

(B) The unit of general local government and the assisted business
take actions to ensure that low and moderate income persons receive
first consideration for filling such jobs.

(iv) For purposes of determining whether a job is held by or made
available to a low- or moderate-income person, the person may be
presumed to be a low- or moderate-income person if:

(A) He/she resides within a census tract (or block numbering area)
that either:

(1) Meets the requirements of paragraph (b)(4)(v) of this section; or

12 0 Appendix B

State Community Development Block Grant Program



(2) Has at least 70 percent of its residents who are low- and
moderate-income persons; or

(B) The assisted business is located within a census tract (or block
numbering area) that meets the requirements of paragraph (b)(4)(v) of
this section and the job under consideration is to be located within that
census tract.

(v) A census tract (or block numbering area) qualifies for the
presumptions permitted under paragraphs (b)(4)(iv) (A)(1) and (B) of
this section if it is either part of a Federally-designated Empowerment
Zone or Enterprise Community or meets the following criteria:

(A) It has a poverty rate of at least 20 percent as determined by the
most recently available decennial census information;

(B) It does not include any portion of a central business district, as
this term is used in the most recent Census of Retail Trade, unless the
tract has a poverty rate of at least 30 percent as determined by the most
recently available decennial census information; and

(C) It evidences pervasive poverty and general distress by meeting at
least one of the following standards:

(1) All block groups in the census tract have poverty rates of at least
20 percent;

(2) The specific activity being undertaken is located in a block group
that has a poverty rate of at least 20 percent; or

(3) Upon the written request of the recipient, HUD determines that
the census tract exhibits other objectively determinable signs of general
distress such as high incidence of crime, narcotics use, homelessness,
abandoned housing, and deteriorated infrastructure or substantial
population decline.

(vi) As a general rule, each assisted business shall be considered to be
a separate activity for purposes of determining whether the activity
qualifies under this paragraph, except:

(A) In certain cases such as where CDBG funds are used to acquire,
develop or improve a real property (e.g., a business incubator or an
industrial park) the requirement may be met by measuring jobs in the
aggregate for all the businesses that locate on the property, provided the
businesses are not otherwise assisted by CDBG funds.

(B) Where CDBG funds are used to pay for the staff and overhead
costs of an entity specified in section 105(a)(15) of the Act making
loans to businesses exclusively from non-CDBG funds, this requirement
may be met by aggregating the jobs created by all of the businesses
receiving loans during any one-year period.

(C) Where CDBG funds are used by a recipient or subrecipient to
provide technical assistance to businesses, this requirement may be met
by aggregating the jobs created or retained by all of the businesses
receiving technical assistance during any one-year period.

(D) Where CDBG funds are used for activities meeting the criteria
listed at Sec. 570.482(f)(3)(v), this requirement may be met by
aggregating the jobs created or retained by all businesses for which
CDBG assistance is obligated for such activities during any one-year
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period, except as provided at paragraph (e)(6) of this section.

(E) Where CDBG funds are used by a Community Development
Financial Institution to carry out activities for the purpose of creating or
retaining jobs, this requirement may be met by aggregating the jobs
created or retained by all businesses for which CDBG assistance is
obligated for such activities during any one-year period, except as
provided at paragraph (e)(6) of this section.

(F) Where CDBG funds are used for public facilities or
improvements which will result in the creation or retention of jobs by
more than one business, this requirement may be met by aggregating the
jobs created or retained by all such businesses as a result of the public
facility or improvement.

(1) Where the public facility or improvement is undertaken
principally for the benefit of one or more particular businesses, but
where other businesses might also benefit from the assisted activity, the
requirement may be met by aggregating only the jobs created or
retained by those businesses for which the facility/improvement is
principally undertaken, provided that the cost (in CDBG funds) for the
facility/improvement is less than $10,000 per permanent full-time
equivalent job to be created or retained by those businesses.

(2) In any case where the cost per job to be created or retained (as
determined under paragraph (b)(4)(vi)(F)(1) of this section) is $10,000
or more, the requirement must be met by aggregating the jobs created or
retained as a result of the public facility or improvement by all
businesses in the service area of the facility/improvement. This
aggregation must include businesses which, as a result of the public
facility/improvement, locate or expand in the service area of the public
facility/improvement between the date the state awards the CDBG funds
to the recipient and the date one year after the physical completion of
the public facility/improvement. In addition, the assisted activity must
comply with the public benefit standards at Sec. 570.482(f).

(5) Planning-only activities. An activity involving planning (when
such activity is the only activity for which the grant to the unit of
general local government is given, or if the planning activity is
unrelated to any other activity assisted by the grant) if it can be
documented that at least 51 percent of the persons who would benefit
from implementation of the plan are low and moderate income persons.
Any such planning activity for an area or a community composed of
persons of whom at least 51 percent are low and moderate income shall
be considered to meet this national objective.

(c) Activities which aid in the prevention or elimination of slums or
blight. Activities meeting one or more of the following criteria, in the
absence of substantial evidence to the contrary, will be considered to aid
in the prevention or elimination of slums or blight:

(1) Activities to address slums or blight on an area basis. An activity
will be considered to address prevention or elimination of slums or
blight in an area if the state can determine that:

(1) The area, delineated by the unit of general local government,
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meets a definition of a slum, blighted, deteriorated or deteriorating area
under state or local law;

(i1) Throughout the area there is a substantial number of deteriorated
or deteriorating buildings or the public improvements are in a general
state of deterioration;

(ii1) The assisted activity addresses one or more of the conditions
which contributed to the deterioration of the area. Rehabilitation of
residential buildings carried out in an area meeting the above
requirements will be considered to address the area's deterioration only
where each such building rehabilitated is considered substandard before
rehabilitation, and all deficiencies making a building substandard have
been eliminated if less critical work on the building is also undertaken.
The State shall ensure that the unit of general local government has
developed minimum standards for building quality which may take into
account local conditions.

(iv) The state keeps records sufficient to document its findings that a
project meets the national objective of prevention or elimination of
slums and blight.

(2) Activities to address slums or blight on a spot basis. Acquisition,
clearance, relocation, historic preservation and building rehabilitation
activities which eliminate specific conditions of blight or physical decay
on a spot basis not located in a slum or blighted area will meet this
objective. Under this criterion, rehabilitation is limited to the extent
necessary to eliminate specific conditions detrimental to public health
and safety.

(3) Planning only activities. An activity involving planning (when
the activity is the only activity for which the grant to the unit of general
local government is given, or the planning activity is unrelated to any
other activity assisted by the grant) if the plans are for a slum or
blighted area, or if all elements of the planning are necessary for and
related to an activity which, if funded, would meet one of the other
criteria of elimination of slums or blight.

(d) Activities designed to meet community development needs having
a particular urgency. In the absence of substantial evidence to the
contrary, an activity will be considered to address this objective if the
unit of general local government certifies, and the state determines, that
the activity is designed to alleviate existing conditions which pose a
serious and immediate threat to the health or welfare of the community
which are of recent origin or which recently became urgent, that the unit
of general local government is unable to finance the activity on its own,
and that other sources of funding are not available. A condition will
generally be considered to be of recent origin if it developed or became
urgent within 18 months preceding the certification by the unit of
general local government.

(e) Additional criteria. (1) In any case where the activity undertaken
is a public improvement and the activity is clearly designed to serve a
primarily residential area, the activity must meet the requirements of
paragraph (b)(1) of this section whether or not the requirements of
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paragraph (b)(4) of this section are met in order to qualify as benefiting
low and moderate income persons.

(2) Where the assisted activity is acquisition of real property, a
preliminary determination of whether the activity addresses a national
objective may be based on the planned use of the property after
acquisition. A final determination shall be based on the actual use of the
property, excluding any short-term, temporary use. Where the
acquisition is for the purpose of clearance which will eliminate specific
conditions of blight or physical decay, the clearance activity shall be
considered the actual use of the property. However, any subsequent use
or disposition of the cleared property shall be treated as a **change of
use" under Sec. 570.489(j).

(3) Where the assisted activity is relocation assistance that the unit of
general local government is required to provide, the relocation
assistance shall be considered to address the same national objective as
is addressed by the displacing activity. Where the relocation assistance
is voluntary, the unit of general local government may qualify the
assistance either on the basis of the national objective addressed by the
displacing activity or, if the relocation assistance is to low and moderate
income persons, on the basis of the national objective of benefiting low
and moderate income persons.

(4) Where CDBG-assisted activities are carried out by a Community
Development Financial Institution whose charter limits its investment
area to a primarily residential area consisting of at least 51 percent low-
and moderate-income persons, the unit of general local government may
also elect the following options:

(1) Activities carried out by the Community Development Financial
Institution for the purpose of creating or retaining jobs may, at the
option of the unit of general local government, be considered to meet
the requirements of this paragraph under the criteria at paragraph
(b)(1)(iv) of this section in lieu of the criteria at paragraph (b)(4) of this
section; and

(i1) All housing activities for which the Community Development
Financial Institution obligates CDBG assistance during any one-year
period may be considered to be a single structure for purposes of
applying the criteria at paragraph (b)(3) of this section.

(5) If the unit of general local government has elected to prepare a
community revitalization strategy pursuant to the authority of Sec.
91.315(e)(2) of this title, and the State has approved the strategy, the
unit of general local government may also elect the following options:

(1) Activities undertaken pursuant to the strategy for the purpose of
creating or retaining jobs may, at the option of the grantee, be
considered to meet the requirements of paragraph (b) of this section
under the criteria at Sec. 570.483(b)(1)(v) instead of the criteria at Sec.
570.483(b)(4); and

(i1) All housing activities in the area undertaken pursuant to the
strategy may be considered to be a single structure for purposes of
applying the criteria at paragraph (b)(3) of this section.
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(6) If an activity meeting the criteria in Sec. 570.482(f)(3)(v) also
meets the requirements of either paragraph (e)(4)(i) or (e)(5)(i) of this
section, the unit of general local government may elect to qualify the
activity either under the area benefit criteria at paragraph (b)(1)(iv) or
(v) of this section or under the job aggregation criteria at paragraph
(b)(4)(vi)(D) of this section, but not under both. Where an activity may
meet the job aggregation criteria at both paragraphs (b)(4)(vi)(D) and
(E) of this section, the unit of general local
government may elect to qualify the activity under either criterion, but
not both.

(f) Planning and administrative costs. CDBG funds expended for
eligible planning and administrative costs by units of general local
government in conjunction with other CDBG assisted activities will be
considered to address the national objectives.

[57 FR 53397, Nov. 9, 1992, as amended at 60 FR 1951, Jan. 5, 1995;
60 FR 17445, Apr. 6, 1995; 61 FR 54921, Oct. 22, 1996]

570.484 Overall benefit to low and moderate income persons

(a) General. The State must certify that, in the aggregate, not less than
70 percent of the CDBG funds received by the state during a period
specified by the state, not to exceed three years, will be used for
activities that benefit persons of low and moderate income. The period
selected and certified to by the state shall be designated by fiscal year of
annual grants, and shall be for one, two or three consecutive annual
grants. The period shall be in effect until all included funds are
expended. No CDBG funds may be included in more than one period
selected, and all CDBG funds received must be included in a selected
period.

(b) Computation of 70 percent benefit. Determination that a state has
carried out its certification under paragraph (a) of this section requires
evidence that not less than 70 percent of the aggregate of the designated
annual grant(s), any funds reallocated by HUD to the state, any
distributed program income and any guaranteed loan funds under the
provisions of subpart M of this part covered in the method of
distribution in the final statement or statements for the designated
annual grant year or years have been expended for activities meeting
criteria as provided in Sec. 570.483(b) for activities benefiting low and
moderate income persons. In calculating the percentage of funds
expended for such activities:

(1) All CDBG funds included in the period selected and certified to
by the state shall be accounted for, except for funds used by the State, or
by the units of general local government, for program administration, or
for planning activities other than those which must meet a national
objective under Sec. 570.483 (b)(5) or (c)(3).

(2) Any funds expended by a state for the purpose of repayment of
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loans guaranteed under the provisions of subpart M of this part shall be
excepted from inclusion in this calculation.

(3) Except as provided in paragraph (b)(4) of this section, CDBG
funds expended for an eligible activity meeting the criteria for activities
benefiting low and moderate income persons shall count in their entirety
towards meeting the 70 percent benefit to persons of low and moderate
income requirement.

(4) Funds expended for the acquisition, new construction or
rehabilitation of property for housing that qualifies under Sec.
570.483(b)(3) shall be counted for this purpose, but shall be limited to
an amount determined by multiplying the total cost (including CDBG
and non-CDBG costs) of the acquisition, construction or rehabilitation
by the percent of units in such housing to be occupied by low and
moderate income persons, except that the amount counted shall not
exceed the amount of CDBG funds provided.

24 CFR 570.485 Making of grants
570.485

(a) Required submissions. In order to receive its annual CDBG grant
under this subpart, a State must submit a consolidated plan in
accordance with 24 CFR part 91. That part includes requirements for the
content of the consolidated plan, for the process of developing the plan,
including citizen participation provisions, for the submission date, for
HUD approval, and for the amendment process.

(b) Failure to make submission. The state's failure to make the
submission required by paragraph (a) of this section within the
prescribed deadline constitutes the state's election not to receive and
distribute amounts allocated for its nonentitlement areas for the
applicable fiscal year. Funds will be either:

(1) Administered by HUD pursuant to subpart F of this part if the
state has not administered the program in any previous fiscal year; or

(2) Reallocated to all states in the succeeding fiscal year according to
the formula of section 106(d) of the Act, if the state administered the
program in any previous year.

(c) Approval of grant. HUD will approve a grant if the State's
submissions have been made and approved in accordance with 24 CFR
part 91, and the certifications required therein are satisfactory to the
Secretary. The certifications will be satisfactory to the Secretary for this
purpose unless the Secretary has determined pursuant to Sec. 570.493
that the State has not complied with the requirements of this subpart, or
has determined that there is evidence, not directly involving the State's
past performance under this program, that tends to challenge in a
substantial manner the State's certification of future performance. If the
Secretary makes any such determination, however, the State may be
required to submit further assurances as the Secretary may deem
warranted or necessary to find the grantee's certification satisfactory.
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[57 FR 53397, Nov. 9, 1992, as amended at 60 FR 1916, Jan. 5, 1995;
61 FR 54922, Oct. 22, 1996]

570.486 Local government requirements

(a) Citizen participation requirements of a unit of general local
government. Each unit of general local government shall meet the
following requirements as required by the state at Sec. 91.115(e) of this
title.

(1) Provide for and encourage citizen participation, particularly by
low and moderate income persons who reside in slum or blighted areas
and areas in which CDBG funds are proposed to be used;

(2) Ensure that citizens will be given reasonable and timely access to
local meetings, information, and records relating to the unit of local
government's proposed and actual use of CDBG funds;

(3) Furnish citizens information, including but not limited to:

(1) The amount of CDBG funds expected to be made available for the
current fiscal year (including the grant and anticipated program
income);

(i1) The range of activities that may be undertaken with the CDBG
funds;

(1i1) The estimated amount of the CDBG funds proposed to be used
for activities that will meet the national objective of benefit to low and
moderate income persons; and

(iv) The proposed CDBG activities likely to result in displacement
and the unit of general local government's antidisplacement and
relocation plans required under Sec. 570.488.

(4) Provide technical assistance to groups representative of persons of
low and moderate income that request assistance in developing
proposals in accordance with the procedures developed by the state.
Such assistance need not include providing funds to such groups;

(5) Provide for a minimum of two public hearings, each at a different
stage of the program, for the purpose of obtaining citizens' views and
responding to proposals and questions. Together the hearings must
cover community development and housing needs, development of
proposed activities and a review of program performance. The public
hearings to cover community development and housing needs must be
held before submission of an application to the state. There must be
reasonable notice of the hearings and they must be held at times and
locations convenient to potential or actual beneficiaries, with
accommodations for the handicapped. Public hearings shall be
conducted in a manner to meet the needs of non-English speaking
residents where a significant number of non-English speaking residents
can reasonably be expected to participate;

(6) Provide citizens with reasonable advance notice of, and
opportunity to comment on, proposed activities in an application to the
state and, for grants already made, activities which are proposed to be
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added, deleted or substantially changed from the unit of general local
government's application to the state. Substantially changed means
changes made in terms of purpose, scope, location or beneficiaries as
defined by criteria established by the state.

(7) Provide citizens the address, phone number, and times for
submitting complaints and grievances, and provide timely written
answers to written complaints and grievances, within 15 working days
where practicable.

(b) Activities serving beneficiaries outside the jurisdiction of the unit
of general local government. CDBG-funded activities may serve
beneficiaries outside the jurisdiction of the unit of general local
government that receives the grant, provided the unit of general local
government determines that the activity is meeting its needs in
accordance with section 106(d)(2)(D) of the Act.

[57 FR 53397, Nov. 9, 1992, as amended at 61 FR 54922, Oct. 22,
1996]

570.487 Other applicable laws and related program requirements

(a) General. Certain statutes are expressly made applicable to activities
assisted under the Act by the Act itself, while other laws not referred to
in the Act may be applicable to such activities by their own terms.
Certain statutes or executive orders that may be applicable to activities
assisted under the Act by their own terms are administered or enforced
by governmental officials, departments or agencies other than HUD.
Paragraphs (d) and (c) of this section contain two of the requirements
expressly made applicable to CDBG activities by the Act itself.

(b) Affirmatively furthering fair housing. The Act requires the state to
certify to the satisfaction of HUD that it will affirmatively further fair
housing. The act also requires each unit of general local government to
certify that it will affirmatively further fair housing. The certification
that the State will affirmatively further fair housing shall specifically
require the State to assume the responsibility of fair housing planning
by:

(1) Conducting an analysis to identify impediments to fair housing
choice within the State;

(2) Taking appropriate actions to overcome the effects of any
impediments identified through that analysis;

(3) Maintaining records reflecting the analysis and actions in this
regard; and

(4) Assuring that units of local government funded by the State
comply with their certifications to affirmatively further fair housing.

(c) Lead-Based Paint Poisoning Prevention Act. States shall devise,
adopt and carry out procedures with respect to CDBG assistance that
fulfill the objectives and requirements of section 302 of the Lead-Based
Paint Poisoning Prevention Act (42 U.S.C. 4831(b) (LBPPPA), which

20 [0 Appendix B

State Community Development Block Grant Program



directs the Secretary to establish procedures to eliminate as far as
practicable the hazards of lead poisoning due to the presence of lead-
based paint in any existing housing assisted under a program
administered by the Department. Such procedures shall apply to all such
housing constructed or substantially rehabilitated prior to 1978, shall
include appropriate measures to abate as far as practicable immediate
lead-based paint hazards, and shall provide for assured notification to
purchasers and tenants of such housing of the hazards of lead-based
paint, of the symptoms and treatment of lead-based paint poisoning, and
of the importance and availability of maintenance and removal
techniques for eliminating such hazards. The specific procedures are to
be developed at the discretion of the state, provided they fulfill the
objectives of and are not inconsistent with the LBPPPA. Furthermore,
pursuant to section 401(b) of the LBPPPA, states shall establish
procedures that prohibit the use of lead-based paint in residential
structures rehabilitated or constructed with CDBG assistance. The
requirements of this paragraph (c) shall take effect as soon as

possible, but not later than twelve months after the publication of this
rule and shall apply to covered housing assisted under this subpart.

(d) States shall comply with section 3 of the Housing and Urban
Development Act of 1968 (12 U.S.C. 1701u) and the implementing
regulations in 24 CFR part 135. Section 3 requires that employment and
other economic opportunities arising in connection with housing
rehabilitation, housing construction, or other public construction
projects shall, to the greatest extent feasible, and consistent with
existing Federal, State, and local laws and regulations, be given to low-
and very low-income persons.

(e) Architectural Barriers Act and the Americans with Disabilities
Act. The Architectural Barriers Act of 1968 (42 U.S.C. 4151--4157)
requires certain Federal and Federally-funded buildings and other
facilities to be designed, constructed, or altered in accordance with
standards that ensure accessibility to, and use by, physically
handicapped people. A building or facility designed, constructed, or
altered with funds allocated or reallocated under this subpart after
November 21, 1996 and that meets the definition of residential structure
as defined in 24 CFR 40.2, or the definition of building as defined in 41
CFR 101-19.602(a), is subject to the requirements of the Architectural
Barriers Act of 1968 and shall comply with the Uniform Federal
Accessibility Standards. For general type buildings, these Standards are
in appendix A to 41 CFR part 101-19.6. For residential Structures, these
standards are available from the Department of Housing and Urban
Development, Office of Fair Housing and Equal Opportunity, Disability
Rights Division, Room 5240, 451 Seventh Street, SW, Washington, DC
20410; telephone (202) 708-2333 (voice) or (202) 708-1734 (TTY)
(these are not toll-free numbers).

[57 FR 53397, Nov. 9, 1992, as amended at 59 FR 33894, June 30,
1994; 60 FR 1916, Jan. 5, 1995; 61 FR 54922, Oct. 22, 1996]

State Community Development Block Grant Program Appendix B J 21



22 [0 Appendix B State Community Development Block Grant Program



24 CFR 570.488 Displacement, relocation, acquisition, and replacement of
570.488 housing

The requirements for States and state recipients with regard to the
displacement, relocation, acquisition, and replacement of housing are in
Sec. 570.606 and 24 CFR part 42.

[61 FR 11477, Mar. 20, 1996]

24 CFR 570.489 Program administrative requirements
570.489

(a) Administrative and planning costs--(1) State administrative costs.
(1) The state is responsible for the administration of all CDBG funds.
The state shall pay from its own resources all administrative costs
incurred by the state in carrying out its responsibilities under this
subpart, except that the state may use CDBG funds to pay such costs in
an amount not to exceed $100,000 plus 50 percent of such costs in
excess of $100,000. States are therefore required to match such costs in
excess of $100,000 on a dollar for dollar basis. The amount of CDBG
funds used to pay such costs in excess of $100,000 shall not exceed 2
percent of the aggregate of the state's annual grant, program income
received by units of general local government (whether retained by the
unit of general local government or paid to the State) and funds
reallocated by HUD to the state.

(i1) For determining the amount of CDBG funds available in past
years for administrative costs incurred by the state, the following
schedule applies:

(A) $100,000 per annual grant beginning with FY 1984 allocations;

(B) Two percent of program income returned by units of general local
government to the State after August 21, 1985; and

(C) Two percent of program income received by units of general local
government after February 11, 1991.

(ii1) The state has the option of selecting its approach for
demonstrating compliance with this requirement. Regardless of the
approach selected by the state, the state will be required to pay its 50
percent of administrative costs in excess of $100,000 in the same
amount and at the same time at which it draws CDBG funds for such
costs after the expenditure of the $100,000. Any state for which it is
determined that matching costs contributions are in arrears on the use of
CDBG funds for administrative costs will be required to bring matching
cost expenditures up to the level of CDBG expenditures for such costs
within one year of the effective date of this subpart. A state grant may
not be closed out if the state's matching cost contribution is not at least
equal to the amount of CDBG funds in excess of $100,000 expended for
administration. Funds from any year's grant may be used to pay
administrative costs associated with any other year's grant. The two
approaches are:
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(A) Cumulative accounting of administrative costs incurred by the
state since its assumption of the Program. Under this approach, the state
will identify, for each grant it has received, the CDBG funds eligible to
be used for administrative costs as well as the maximum amount of
matching funds which the state is required to pay. The amounts will
then be aggregated for all grants received. The state must keep records
demonstrating the actual amount of CDBG funds from each grant
received which was used for administrative costs as well as matching
amounts paid by the state. These amounts will also be aggregated for all
grants received. The state will be considered to be in compliance with
the requirement if the aggregate of actual amounts spent for
administrative costs does not exceed the maximum amount allowable
and the amount which the state has paid in matching funds is at least
equal to the amount of CDBG funds in excess of $100,000 (for each
applicable allocation) drawn for administrative purposes. Any
administrative amounts associated with a particular state grant shall be
deducted from the aggregate totals upon closeout of that state grant.

(B) An accounting process developed and implemented by the state
which provides sufficient information to demonstrate that the
requirements of this subsection are met.

(2) The state may not charge fees of any entity for processing or
considering any application for CDBG fund, or for carrying out its
responsibilities under this subpart.

(3) The state and its funded units of general local government shall
not expend for planning, management and administrative costs more
than 20 percent of the aggregate amount of the annual grant, plus
program income and funds reallocated by HUD to the State which are
distributed during the time the final Statement for the annual grant is in
effect. Administrative costs are those described at Sec. 570.489(a)(1) for
states, and for units of general local government those described at
sections 105(a)(12) and (a)(13) of the Act.

(b) Reimbursement of pre-agreement costs. The state may permit, in
accordance with such procedures as the State may establish, a unit of
local government to incur costs for CDBG activities before the
establishment of a formal grant relationship between the State and the
unit of general local government and to charge these pre-agreement
costs to the grant, provided that the activities are eligible and
undertaken in accordance with the requirements of this subpart and 24
CFR part 58.

(c) Federal grant payments. (1) Payments. The state shall be paid in
advance in accordance with Treasury Circular 1075 (31 CFR part 205).
The State shall use procedures to minimize the time elapsing between
the transfer of grant funds and disbursement of funds by the State to
units of general local government. Units of general local government
shall also use procedures to minimize the time elapsing between the
transfer of funds by the State and disbursement for CDBG activities.
(2) Interest on advances. Interest earned by units of general local
government on grant funds before disbursement of the funds for
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activities is not program income and must be returned to the Treasury,
except that the unit of general local government may keep interest
amounts of up $100 per year for administrative expenses. However, the
state shall not be held accountable for interest earned on grants for
which payments are made in accordance with paragraph (c)(1) of this
section pending disbursement for CDBG activities.

(d) Fiscal controls and accounting procedures. (1) A state shall have
fiscal and administrative requirements for expending and accounting for
all funds received under this subpart. These requirements must be
available for Federal inspection and must:

(1) Be sufficiently specific to ensure that funds received under this
subpart are used in compliance with all applicable statutory and
regulatory provisions:

(i1) Ensure that funds received under this subpart are only spent for
reasonable and necessary costs of operating programs under this
subpart; and

(ii1) Ensure that funds received under this subpart are not used for
general expenses required to carry out other responsibilities of state and
local governments.

(2) A state may satisfy this requirement by:

(1) Using fiscal and administrative requirements applicable to the use
of its own funds;

(i1) Adopting new fiscal and administrative requirements; or

(ii1) Applying the provisions in 24 CFR part 85 *"Uniform
Administrative Requirements for Grants and Cooperative Agreements to
State and Local Governments."

(e) Program income. (1) For the purposes of this subpart, *'program
income" is defined as gross income received by a state, a unit of
general local government or a subrecipient of a unit of general local
government that was generated from the use of CDBG funds, except as
provided in paragraph (e)(2) of this section. When income is generated
by an activity that is only partially assisted with CDBG funds, the
income shall be prorated to reflect the percentage of CDBG funds used
(e.g., a single loan supported by CDBG funds and other funds; a single
parcel of land purchased with CDBG funds and other funds). Program
income includes, but is not limited to, the following:

(1) Proceeds from the disposition by sale or long term lease of real
property purchased or improved with CDBG funds;

(i1) Proceeds from the disposition of equipment purchased with
CDBG funds;

(ii1) Gross income from the use or rental of real or personal property
acquired by the unit of general local government or a subrecipient of a
unit of general local government with CDBG funds; less the costs
incidental to the generation of the income;

(iv) Gross income from the use or rental of real property owned by
the unit of general local government or a subrecipient of a unit of
general local government, that was constructed or improved with CDBG
funds, less the costs incidental to the generation of the income;
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(v) Payments of principal and interest on loans made using CDBG
funds;

(vi) Proceeds from the sale of loans made with CDBG funds;

(vii) Proceeds from the sale of obligations secured by loans made
with CDBG funds;

(viii) Interest earned on funds held in a revolving fund account;

(ix) Interest earned on program income pending disposition of the
income;

(x) Funds collected through special assessments made against
properties owned and occupied by households not of low and moderate
income, where the special assessments are used to recover all or part of
the CDBG portion of a public improvement; and

(xi) Gross income paid to a unit of general local government or
subrecipient from the ownership interest in a for-profit entity acquired
in return for the provision of CDBG assistance.

(2) “"Program income" does not include the following:

(1) The total amount of funds which is less than $25,000 received in a
single year that is retained by a unit of general local government and its
subrecipients;

(i1) Amounts generated by activities eligible under section 105(a)(15)
of the Act and carried out by an entity under the authority of section
105(a)(15) of the Act;

(i11) Amounts generated by activities that are financed by a loan
guaranteed under section 108 of the Act and meet one or more of the
public benefit criteria specified at Sec. 570.482(f)(3)(v) or are carried
out in conjunction with a grant under section 108(q) of the Act in an
area determined by HUD to meet the eligibility requirements for
designation as an Urban Empowerment Zone pursuant to 24 CFR part
597, subpart B. Such exclusion shall not apply if CDBG funds are used
to repay the guaranteed loan. When such a guaranteed loan is partially
repaid with CDBG funds, the amount generated shall be prorated to
reflect the percentage of CDBG funds used. Amounts generated by
activities financed with loans guaranteed under section 108 of the Act
which are not defined as program income shall be treated as
miscellaneous revenue and shall not be subject to any of the
requirements of this part. However, such treatment shall not affect the
right of the Secretary to require the section 108 borrower to pledge such
amounts as security for the guaranteed loan. The determination whether
such amounts shall constitute program income shall be governed by the
provisions of the contract required at Sec. 570.705(b)(1).

(3) The state may permit the unit of general local government which
receives or will receive program income to retain the program income,
subject to the requirements of paragraph (e)(3)(ii) of this section, or the
state may require the unit of general local government to pay the
program income to the state. The state, however, must permit the unit of
general local government to retain the program income if the program
income will be used to continue the activity from which the program
income was derived. The state will determine when an activity will be
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considered to be continued.

(1) Program income paid to the state. Program income that is paid to
the state is treated as additional CDBG funds subject to the
requirements of this subpart and must be distributed to units of general
local government in accordance with the method of distribution in the
state's final Statement. To the maximum extent feasible, program
income shall be distributed before the state makes additional
withdrawals from the Treasury, except as provided in paragraph (f) of
this section.

(i1) Program income retained by a unit of general local government.

(A) Program income that is received and retained by the unit of
general local government before closeout of the grant that generated the
program income is treated as additional CDBG funds and is subject to
all applicable requirements of this subpart.

(B) Program income that is received and retained by the unit of
general local government after closeout of the grant that generated the
program income is not subject to the requirements of this subpart,
except:

(1) If the unit of general local government has another ongoing
CDBG grant from the state at the time of closeout, the program income
continues to be subject to the requirements of this subpart as long as
there is an ongoing grant; and

(2) If program income is used to continue the activity that generated
the program income, the requirements of this subpart apply to the
program income as long as the unit of general local government uses the
program income to continue the activity;

(3) The state may extend the period of applicability of the
requirements of this subpart.

(C) The state shall require units of general local government, to the
maximum extent feasible, to disburse program income that is subject to
the requirements of this subpart before requesting additional funds from
the state for activities, except as provided in paragraph (f) of this
section.

(f) Revolving funds. (1) The state may permit units of general local
government to establish revolving funds to carry out specific, identified
activities. A revolving fund, for this purpose, is a separate fund (with a
set of accounts that are independent of other program accounts)
established to carry out specific activities which, in turn, generate
payments to the fund for use in carrying out such activities. These
payments to the revolving fund are program income and must be
substantially disbursed from the revolving fund before additional grant
funds are drawn from the Treasury for revolving fund activities. Such
program income is not required to be disbursed for non-revolving fund
activities.

(2) The state may establish a revolving fund to distribute funds to
units of general local government to carry out specific, identified
activities. A revolving fund, for this purpose, is a separate fund (with a
set of accounts that are independent of other program accounts)

State Community Development Block Grant Program Appendix B I 27



established to fund grants to units of general local government to carry
out specific activities which, in turn, generate payments to the fund for
additional grants to units of general local government to carry out such
activities. Program income in the revolving fund must be disbursed from
the fund before additional grant funds are drawn from the Treasury for
payments to units of general local government which could be funded
from the revolving fund.

(3) A revolving fund established by either the State or unit of general
local government shall not be directly funded or capitalized with grant
funds.

(g) Procurement. When procuring property or services to be paid for
in whole or in part with CDBG funds, the state shall follow its
procurement policies and procedures. The state shall establish
requirements for procurement policies and procedures for units of
general local government, based on full and open competition. Methods
of procurement (e.g., small purchase, sealed bids/formal advertising,
competitive proposals, and noncompetitive proposals) and their
applicability shall be specified by the state. Cost plus a percentage of
cost and percentage of construction costs methods of contracting shall
not be used. The policies and procedures shall also include standards of
conduct governing employees engaged in the award or administration of
contracts. (Other conflicts of interest are covered by Sec. 570.489(h).)
The state shall ensure that all purchase orders and contracts include any
clauses required by Federal statutes, executive orders and
implementing regulations.

(h) Conflict of interest--(1) Applicability. (i) In the procurement of
supplies, equipment, construction, and services by the States, units of
local general governments, and subrecipients, the conflict of interest
provisions in paragraph (g) of this section shall apply.

(i1) In all cases not governed by paragraph (g) of this section, this
paragraph (h) shall apply. Such cases include the acquisition and
disposition of real property and the provision of assistance with CDBG
funds by the unit of general local government or its subrecipients, to
individuals, businesses and other private entities.

(2) Conflicts prohibited. Except for eligible administrative or
personnel costs, the general rule is that no persons described in
paragraph (h)(3) of this section who exercise or have exercised any
functions or responsibilities with respect to CDBG activities assisted
under this subpart or who are in a position to participate in a decision-
making process or gain inside information with regard to such activities,
may obtain a financial interest or benefit from the
activity, or have an interest or benefit from the activity, or have an
interest in any contract, subcontract or agreement with respect thereto,
or the proceeds thereunder, either for themselves or those with whom
they have family or business ties, during their tenure or for one year
thereafter.

(3) Persons covered. The conflict of interest provisions for paragraph
(h)(2) of this section apply to any person who is an employee, agent,
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consultant, officer, or elected official or appointed official of the state,
or of a unit of general local government, or of any designated public
agencies, or subrecipients which are receiving CDBG funds.

(4) Exceptions: Thresholds requirements. Upon written request by the
State, an exception to the provisions of paragraph (h)(2) of this section
involving an employee, agent, consultant, officer, or elected official or
appointed official of the state may be granted by HUD on a case-by-
case basis. In all other cases, the state may grant such an exception upon
written request of the unit of general local government provided the
state shall fully document its determination in compliance with all
requirements of paragraph (h)(4) of this section including the state's
position with respect to each factor at paragraph (h)(5) of this section
and such documentation shall be available for review by the public and
by HUD. An exception may be granted after it is determined
that such an exception will serve to further the purpose of the Act and
the effective and efficient administration of the program or project of
the state or unit of general local government as appropriate. An
exception may be considered only after the state or unit of general local
government, as appropriate, has provided the following:

(1) A disclosure of the nature of the conflict, accompanied by an
assurance that there has been public disclosure of the conflict and a
description of how the public disclosure was made; and

(i1) An opinion of the attorney for the state or the unit of general local
government, as appropriate, that the interest for which the exception is
sought would not violate state or local law.

(5) Factors to be considered for exceptions. In determining whether to
grant a requested exception after the requirements of paragraph (h)(4) of
this section have been satisfactorily met, the cumulative effect of the
following factors, where applicable, shall be considered:

(1) Whether the exception would provide a significant cost benefit or
an essential degree of expertise to the program or project which would
otherwise not be available;

(i1) Whether an opportunity was provided for open competitive
bidding or negotiation;

(ii1) Whether the person affected is a member of a group or class of
low or moderate income persons intended to be the beneficiaries of the
assisted activity, and the exception will permit such person to receive
generally the same interests or benefits as are being made available or
provided to the group or class;

(iv) Whether the affected person has withdrawn from his or her
functions or responsibilities, or the decisionmaking process with respect
to the specific assisted activity in question;

(v) Whether the interest or benefit was present before the affected
person was in a position as described in paragraph (h)(3) of this section;

(vi) Whether undue hardship will result either to the State or the unit
of general local government or the person affected when weighed
against the public interest served by avoiding the prohibited conflict;
and
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(vii) Any other relevant considerations.

(1) Closeout of grants to units of general local government. The State
shall establish requirements for timely closeout of grants to units of
general local government and shall take action to ensure the timely
closeout of such grants.

(j) Change of use of real property. The standards described in this
section apply to real property within the unit of general local
government's control (including activities undertaken by subrecipients)
which was acquired or improved in whole or in part using CDBG funds
in excess of the threshold for small purchase procurement (24 CFR
85.36, " Administrative Requirements for Grants and Cooperative
Agreements to State, Local and Federally Recognized Indian Tribal
Governments"). These standards shall apply from the date CDBG funds
are first spent for the property until five years after closeout of the unit
of general local government's grant.

(1) A unit of general local governments may not change the use or
planned use of any such property (including the beneficiaries of such
use) from that for which the acquisition or improvement was made,
unless the unit of general local government provides affected citizens
with reasonable notice of and opportunity to comment on any proposed
change, and either:

(1) The new use of the property qualifies as meeting one of the
national objectives and is not a building for the general conduct of
government; or

(i1) The requirements in paragraph (j)(2) of this section are met.

(2) If the unit of general local government determines, after
consultation with affected citizens, that it is appropriate to change the
use of the property to a use which does not qualify under paragraph
()(1) of this section, it may retain or dispose of the property for the
changed use if the unit of general local government's CDBG program is
reimbursed or the state's CDBG program is reimbursed, at the discretion
of the state. The reimbursement shall be in the amount of the current fair
market value of the property, less any portion of the value attributable to
expenditures of non-CDBG funds for acquisition of, and
improvements to, the property, except that if the change in use occurs
after grant closeout but within 5 years of such closeout, the unit of
general local government shall make the reimbursement to the State's
CDBG program account.

(3) Following the reimbursement of the CDBG program in
accordance with paragraph (j)(2) of this section, the property no longer
will be subject to any CDBG requirements.

(k) Accountability for real and personal property. The State shall
establish and implement requirements, consistent with State law and the
purposes and requirements of this subpart (including paragraph (j) of
this section) governing the use, management, and disposition of real and
personal property acquired with CDBG funds.

(1) Debarment and suspension. As required by 24 CFR part 24, each
CDBG participant shall require participants in lower tier covered
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transactions to include the certification in appendix B of part 24 of this
title (that neither it nor its principals is presently debarred, suspended,
proposed for debarment, declared ineligible, or voluntarily excluded
from participation from the covered transaction) in any proposal
submitted in connection with the lower tier covered transactions. A
participant may rely on the certification unless it

knows the certification is erroneous.

(m) Audits. Audits of the state and units of general local government
shall be conducted in accordance with 24 CFR part 44 which
implements the Single Audit Act (31 U.S.C. 7501-07). States shall
develop and administer an audits management system to ensure that

audits of units of general local government are conducted in accordance
with 24 CFR part 44.

[57 FR 53397, Nov. 9, 1992, as amended at 60 FR 1952, Jan. 5, 1995;
61 FR 54922, Oct. 22, 1996]
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24 CFR 570.490 Record-keeping requirements
570.490

(a) State records. The state shall establish and maintain such records
as may be necessary to facilitate review and audit by HUD of the state's
administration of CDBG funds under Sec. 570.493. The content of
records maintained by the state shall be as jointly agreed upon by HUD
and the states and sufficient to enable HUD to make the determinations
described at Sec. 570.493. For fair housing and equal opportunity
purposes, and as applicable, such records shall include data on the
racial, ethnic, and gender characteristics of persons who are applicants
for, participants in, or beneficiaries of the program. The records shall
also permit audit of the states in accordance with 24 CFR part 44.

(b) Unit of general local government's record. The State shall
establish record-keeping requirements for units of general local
government receiving CDBG funds that are sufficient to facilitate
reviews and audits of such units of general local government under
Secs. 570.492 and 570.493. For fair housing and equal opportunity
purposes, and as applicable, such records shall include data on the
racial, ethnic, and gender characteristics of persons who are applicants
for, participants in, or beneficiaries of the program.

(c) Access to records. (1) Representatives of HUD, the Inspector
General, and the General Accounting Office shall have access to all
books, accounts, records, reports, files, and other papers, or property
pertaining to the administration, receipt and use of CDBG funds and
necessary to facilitate such reviews and audits.

(2) The State shall provide citizens with reasonable access to records
regarding the past use of CDBG funds and ensure that units of general
local government provide citizens with reasonable access to records
regarding the past use of CDBG funds consistent with State or local
requirements concerning the privacy of personal records.

(d) Record retention. Records of the State and units of general local
government, including supporting documentation, shall be retained for
the greater of three years from closeout of the grant to the state, or the
period required by other applicable laws and regulations as described in
Sec. 570.487 and Sec. 570.488.

24 CFR 570.491 Performance and evaluation report
570.491

The annual performance and evaluation report shall be submitted in
accordance with 24 CFR part 91.

(Approved by the Office of Management and Budget under control
number 2506-0117)

[60 FR 1916, Jan. 5, 1995]
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24 CFR
570.492

24 CFR
570.493

24 CFR
570.494

570.492 State's reviews and audits

(a) The state shall make reviews and audits including on-site reviews,
of units of general local government as may be necessary or appropriate
to meet the requirements of section 104(e)(2) of the Act.

(b) In the case of noncompliance with these requirements, the State
shall take such actions as may be appropriate to prevent a continuance
of the deficiency, mitigate any adverse effects or consequences and
prevent a recurrence. The state shall establish remedies for units of
general local government noncompliance.

570.493 HUD's reviews and audits

(a) General. At least on an annual basis, HUD shall make such
reviews and audits as may be necessary or appropriate to determine:

(1) Whether the state has distributed CDBG funds to units of general
local government in a timely manner in conformance to the method of
distribution described in its action plan under part 91 of this title;

(2) Whether the state has carried out its certifications in compliance
with the requirements of the Act and this subpart and other applicable
laws; and

(3) Whether the state has made reviews and audits of the units of
general local government required by Sec. 570.492.

(b) Information considered. In conducting performance reviews and
audits, HUD will rely primarily on information obtained from the state's
performance report, records maintained by the state, findings from on-
site monitoring, audit reports, and the status of the state's unexpended
grant funds. HUD may also consider relevant information on the state's
performance gained from other sources, including litigation, citizens'
comments, and other information provided by the state. A State's failure
to maintain records in accordance with Sec. 570.490 may result in a
finding that the State has failed to meet the applicable requirement to
which the record pertains.

[57 FR 53397, Nov. 9, 1992, as amended at 61 FR 54922, Oct. 22,
1996]

570.494 Timely distribution of funds by states

(a) States are encouraged to adopt and achieve a goal of obligating
and announcing 95 percent of funds to units of general local government
within 12 months of the state signing its grant agreement with HUD.

(b) HUD will review each state to determine if the state has
distributed CDBG funds in a timely manner. The state's distribution of
CDBG funds is timely if:

(1) All of the state's annual grant (excluding state administration) has
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24 CFR
570.495

been obligated and announced to units of general local government
within 15 months of the state signing its grant agreement with HUD;
and

(2) Recaptured funds and program income received by the state are
expeditiously obligated and announced to units of general local
government.

(c) HUD may collect necessary information from states to determine
whether CDBG funds have been distributed in a timely manner.

570.495 Reviews and audits response

(a) If HUD's review and audit under Sec. 570.493 results in a
negative determination, or if HUD otherwise determines that a state or
unit of general local government has failed to comply with any
requirement of this subpart, the state will be given an opportunity to
contest the finding and will be requested to submit a plan for corrective
action. If the state is unsuccessful in contesting the validity of the
finding to the satisfaction of HUD, or if the state's plan for corrective
action is not satisfactory to HUD, HUD may take one or more of the
following actions to prevent a continuation of the deficiency; mitigate,
to the extent possible, the adverse effects or consequence of the
deficiency; or prevent a recurrence of the deficiency:

(1) Issue a letter of warning that advises the State of the deficiency
and puts the state on notice that additional action will be taken if the
deficiency is not corrected or is repeated;

(2) Advise the state that additional information or assurances will be
required before acceptance of one or more of the certifications required
for the succeeding year grant;

(3) Advise the state to suspend or terminate disbursement of funds for
a deficient activity or grant;

(4) Advise the state to reimburse its grant in any amounts improperly
expended;

(5) Change the method of payment to the state from an advance basis
to a reimbursement basis;

(6) Based on the state's current failure to comply with a requirement
of this subpart which will affect the use of the succeeding year grant,
condition the use of the succeeding fiscal years grant funds upon
appropriate corrective action by the state. When the use of funds is
conditioned, HUD shall specify the reasons for the conditions and the
actions necessary to satisfy the conditions.

(b)(1) Whenever HUD determines that a state or unit of general local
government which is a recipient of CDBG funds has failed to comply
with section 109 of the Act (nondiscrimination requirements), HUD
shall notify the governor of the State or chief executive officer of the
unit of general local government of the noncompliance and shall request
the governor or the chief executive officer to secure compliance. If
within a reasonable time, not to exceed sixty days, the governor or chief
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570.496

executive officer fails or refuses to secure compliance, HUD may take
the following action:

(1) Refer the matter to the Attorney General with a recommendation
that an appropriate civil action be instituted;

(i1) Exercise the powers and functions provided by title VI of the
Civil Rights Act of 1964 (42 U.S.C. 2000d-2000d-7);

(ii1) Exercise the powers and functions provided for in Sec. 570.496;
or

(iv) Take such other action as may be provided by law.

(2) When a matter is referred to the Attorney General pursuant to
paragraph (b)(1)(i) of this section, or whenever HUD has reason to
believe that a State or unit of general local government is engaged in a
pattern or practice in violation of the provisions of section 109 of the
Act, the Attorney General may bring a civil action in any appropriate
United States district court for such relief as may be appropriate,
including injunctive relief.

570.496 Remedies for noncompliance; opportunity for hearing

(a) General. Action pursuant to this section will be taken only after at
least one of the corrective or remedial actions specified in Sec. 570.495
has been taken, and only then if the State or unit of general local
government has not made an appropriate or timely response.

(b) Remedies. (1) If HUD finds after reasonable notice and
opportunity for hearing that a State or unit of general local government
has failed to comply with any provision of this subpart, until HUD is
satisfied that there is no longer failure to comply, HUD shall:

(1) Terminate payments to the state;

(i1) Reduce payments for current or future grants to the state by an
amount equal to the amount of CDBG funds distributed or used without
compliance with the requirements of this subpart;

(ii1) Limit the availability of payments to the state to activities not
affected by the failure to comply or to activities designed to overcome
the failure to comply;

(iv) Based on the state's failure to comply with a requirement of this
subpart (other than the state's current failure to comply which will affect
the use of the succeeding year grant), condition the use of the grant
funds upon appropriate corrective action by the state specified by HUD;
or

(v) With respect to a CDBG grant awarded by the state to a unit of
general local government, withhold, reduce, or withdraw the grant,
require the state to withhold, reduce, or withdraw the grant, or take
other action as appropriate, except that CDBG funds expended on
eligible activities shall not be recaptured or deducted from future CDBG
grants to such unit of general local government.

(2) HUD may on due notice suspend payments at any time after the
issuance of a notice of opportunity for hearing pursuant to paragraph
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(d) of this section, pending such hearing and a final decision, to the
extent HUD determines such action necessary to prevent a continuation
of the noncompliance.

(c) In lieu of, or in addition to, the action authorized by paragraph (b)
of this section, if HUD has reason to believe that the state or unit of
general local government has failed to comply substantially with any
provision of this subpart, HUD may:

(1) Refer the matter to the Attorney General of the United States with
a recommendation that an appropriate civil action be instituted; and

(2) Upon such a referral, the Attorney General may bring a civil
action in any United States district court having venue thereof for such
relief as may be appropriate, including an action to recover the amount
of the CDBG funds which was not expended in accordance with this
subpart, or for mandatory or injunctive relief.

(d) Proceedings. When HUD proposes to take action pursuant to this
section, the respondent in the proceedings will be the state. At the
option of HUD, a unit of general local government may also be a
respondent. These procedures are to be followed before imposition of a
sanction described in paragraph (b)(1) of this section:

(1) Notice of opportunity for hearing. HUD shall notify the
respondent in writing of the proposed action and of the opportunity for a
hearing. The notice shall be sent to the respondent by first class mail
and shall provide notice:

(1) In a manner which is adequate to allow the respondent to prepare
its response, the basis upon which HUD determined that the respondent
failed to comply with a provision of this subpart;

(i1) That the hearing procedures are governed by these rules;

(ii1) That the respondent has 14 days from receipt of the notice within
which to provide a written request for a hearing to the Chief Docket
Clerk, Office of Administrative Law Judges, and the address and
telephone number of the Chief Docket Clerk;

(iv) Of the action which HUD proposes to take and that the authority
for this action is Sec. 570.496 of this subpart;

(v) That if the respondent fails to request a hearing within the time
specified, HUD's determination that the respondent failed to comply
with a provision of this subpart shall be final and HUD may proceed to
take the proposed action.

(2) Initiation of hearing. The respondent shall be allowed 14 days
from receipt of the notice within which to notify HUD in writing of its
request for a hearing. If no request is received within the time specified,
HUD's determination that the respondent failed to comply with a
provision of this subpart shall be final and HUD may proceed to take
the proposed action.

(3) Administrative Law Judge. Proceedings conducted under these
rules shall be presided over by an Administrative Law Judge (ALJ),
appointed as provided by section 11 of the Administrative Procedure
Act (5 U.S.C. 3105). The case shall be referred to the ALJ by HUD at
the time a hearing is requested. The ALJ shall promptly notify the
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parties of the time and place at which the hearing will be held. The ALJ
shall conduct a fair and impartial hearing and take all action necessary
to avoid delay in the disposition of proceedings and to maintain order.
The ALJ shall have all powers necessary to those ends, including but
not limited to the power:

(1) To administer oaths and affirmations;

(i1) To issue subpoenas as authorized by law;

(ii1) To rule upon offers of proof and receive relevant evidence;

(iv) To order or limit discovery before the hearing as the interests
of justice may require;

(v) To regulate the course of the hearing and the conduct of the
parties and their counsel;

(vi) To hold conferences for the settlement or simplification of the
issues by consent of the parties;

(vii) To consider and rule upon all procedural and other motions
appropriate in adjudicative proceedings; and

(viii) To make and file initial determinations.

(4) Ex parte communications. An ex parte communication is any
communication with an ALJ, direct or indirect, oral or written,
concerning the merits or procedures of any pending proceeding which is
made by a party in the absence of any other party. Ex parte
communications are prohibited except where the purpose and content of
the communication have been disclosed in advance or simultaneously to
all parties, or the communication is a request for information concerning
the status of the case. Any ALJ who receives an ex parte communication
which the ALJ knows or has reason to believe is
unauthorized shall promptly place the communication, or its substance,
in all files and shall furnish copies to all parties. Unauthorized ex parte
communications shall not be taken into consideration in deciding any
matter in issue.

(5) The hearing. All parties shall have the right to be represented at
the hearing by counsel. The ALJ shall conduct the proceedings in an
expeditious manner while allowing the parties to present all oral and
written evidence which tends to support their respective positions, but
the ALJ shall exclude irrelevant, immaterial or unduly repetitious
evidence. HUD has the burden of proof in showing by a preponderance
of evidence that the respondent failed to comply with a provision of this
subpart. Each party shall be allowed to cross-examine adverse witnesses
and to rebut and comment upon evidence presented by the other party.
Hearings shall be open to the public. So far as the orderly conduct of the
hearing permits, interested persons other than the parties may appear
and participate in the hearing.

(6) Transcripts. Hearings shall be recorded and transcribed only by a
reporter under the supervision of the ALJ. The original transcript shall
be a part of the record and shall constitute the sole official transcript.
Respondents and the public, at their own expense, shall obtain copies of
the transcript.

(7) The ALJ's decisions. At the conclusion of the hearing, the ALJ
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shall give the parties a reasonable opportunity to submit proposed
findings and conclusions and supporting reasons therefor. Generally,
within 60 days after the conclusion of the hearing, the ALJ shall prepare
a written decision which includes a Statement of findings and
conclusions, and the reasons or basis therefor, on all the material issues
of fact, law or discretion presented on the record and the appropriate
sanction or denial thereof. The decision shall be based on consideration
of the whole record or those parts thereof cited by a party and supported
by and in accordance with the reliable, probative, and substantial
evidence. A copy of the decision shall be furnished to the parties
immediately by first class mail and shall include a notice that any
requests for review by the Secretary must be made in writing to the
Secretary within 30 days of the receipt of the decision.

(8) Record. The transcript of testimony and exhibits, together with the
decision of the ALJ and all papers and requests filed in the proceeding,
constitutes the exclusive record for decision and, on payment of its
reasonable cost, shall be made available to the parties. After reaching
the initial decision, the ALJ shall certify to the complete record and
forward the record to the Secretary.

(9) Review by the Secretary. The decision by the ALJ shall constitute
the final decision of HUD unless, within 30 days after the receipt of the
decision, either the respondent or the Assistant Secretary for
Community Planning and Development files an exception and request
for review by the Secretary. The excepting party must transmit
simultaneously to the Secretary and the other party the request for
review and the bases of the party's exceptions to the findings of the ALJ.
The other party shall be allowed 30 days from receipt of the exception
to provide the Secretary and the excepting party with a written reply.
The Secretary shall then review the record of the case, including the
exceptions and the reply. On the basis of such review, the Secretary
shall issue a written determination, including a Statement of the
rationale therefor, affirming, modifying or revoking the decision of the
ALIJ. The Secretary's decision shall be made and transmitted to the
parties within 60 days after the decision of the ALJ was furnished to the
parties.

(10) Judicial review. The respondent may seek judicial review of
HUD's decision pursuant to section 111(c) of the Act.

570.497 Condition of State election to administer State CDBG
Program

Pursuant to section 106(d)(2)(A)(i) of the Act, a State has the right to
elect, in such manner and at such time as the Secretary may prescribe, to
administer funds allocated under subpart A of this part for use in
nonentitlement areas of the State. After January 26, 1995, any State
which elects to administer the allocation of CDBG funds for use in
nonentitlement areas of the State in any year must, in addition to all
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other requirements of this subpart, submit a pledge by the State in
accordance with section 108(d)(2) of the Act, and in a form acceptable
to HUD, of any future CDBG grants it may receive under Subpart A and
this subpart. Such pledge shall be for the purpose of assuring repayment
of any debt obligations (as defined in Sec. 570.701), in accordance with
their terms, that HUD may have guaranteed in the respective State on
behalf of any nonentitlement public entity (as defined in Sec. 570.701)
or its designated public agency prior to the State's election.

[59 FR 66604, Dec. 27, 1994]

Appendix A to Appendix A to Part 570—Guidelines and Objectives for Evaluating
Part 570 Project Costs and Financial Requirements

I. Guidelines and Objectives for Evaluating Project Costs and
Financial Requirements. HUD has developed the following guidelines
that are designed to provide the recipient with a framework for
financially underwriting and selecting CDBG-assisted economic
development projects which are financially viable and will make the
most effective use of the CDBG funds. The use of these underwriting
guidelines as published by HUD is not mandatory. However, grantees
electing not to use these underwriting guidelines would be expected to
conduct basic financial underwriting prior to the provision of CDBG
financial assistance to a for-profit business. States electing not to use
these underwriting guidelines would be expected to ensure that the state
or units of general local government conduct basic financial
underwriting prior to the provision of CDBG financial assistance to a
for-profit business.

II. Where appropriate, HUD's underwriting guidelines recognize that
different levels of review are appropriate to take into account
differences in the size and scope of a proposed project, and in the case
of a microenterprise or other small business to take into account the
differences in the capacity and level of sophistication among businesses
of differing sizes.

III. Recipients are encouraged, when they develop their own
programs and underwriting criteria, to also take these factors into
account. For example, a recipient administering a program providing
only technical assistance to small businesses might choose to apply
underwriting guidelines to the technical assistance program as a whole,
rather than to each instance of assistance to a business. Given the nature
and dollar value of such a program, a recipient might choose to limit its
evaluation to factors such as the extent of need for this type of
assistance by the target group of businesses and the extent to which this
type of assistance is already available.

IV. The objectives of the underwriting guidelines are to ensure:

(1) that project costs are reasonable;

(2) that all sources of project financing are committed,
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(3) that to the extent practicable, CDBG funds are not substituted for
non-Federal financial support;

(4) that the project is financially feasible;

(5) that to the extent practicable, the return on the owner's equity
investment will not be unreasonably high; and

(6) that to the extent practicable, CDBG funds are disbursed on a pro
rata basis with other finances provided to the project.

1. Project costs are reasonable. i. Reviewing costs for reasonableness
is important. It will help the recipient avoid providing either too much
or too little CDBG assistance for the proposed project. Therefore, it is
suggested that the grantee obtain a breakdown of all project costs and
that each cost element making up the project be reviewed for
reasonableness. The amount of time and resources the recipient expends
evaluating the reasonableness of a cost element should be
commensurate with its cost. For example, it would be appropriate for an
experienced reviewer looking at a cost element of less than $10,000 to
judge the reasonableness of that cost based upon his or her knowledge
and common sense. For a cost element in excess of $10,000, it would be
more appropriate for the reviewer to compare the cost element with a
third-party, fair-market price quotation for that cost element. Third-
party price quotations may also be used by a reviewer to help determine
the reasonableness of cost elements below $10,000 when the reviewer
evaluates projects infrequently or if the reviewer is less experienced in
cost estimations. If a recipient does not use third-party price quotations
to verify cost elements, then the recipient would need to conduct its own
cost analysis using appropriate cost estimating manuals or services.

i1. The recipient should pay particular attention to any cost element of
the project that will be carried out through a non-arms-length
transaction. A non-arms-length transaction occurs when the entity
implementing the CDBG assisted activity procures goods or services
from itself or from another party with whom there is a financial interest
or family relationship. If abused, non-arms-length transactions
misrepresent the true cost of the project.

2. Commitment of all project sources of financing. The recipient
should review all projected sources of financing necessary to carry out
the economic development project. This is to ensure that time and effort
is not wasted on assessing a proposal that is not able to proceed. To the
extent practicable, prior to the commitment of CDBG funds to the
project, the recipient should verify that: sufficient sources of funds have
been identified to finance the project; all participating parties providing
those funds have affirmed their intention to make the funds available;
and the participating parties have the financial capacity to provide the
funds.

3. Avoid substitution of CDBG funds for non-Federal financial
support.

i. The recipient should review the economic development project to
ensure that, to the extent practicable, CDBG funds will not be used to
substantially reduce the amount of non-Federal financial support for the
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activity. This will help the recipient to make the most efficient use of its
CDBG funds for economic development. To reach this determination,
the recipient's reviewer would conduct a financial underwriting analysis
of the project, including reviews of appropriate projections of revenues,
expenses, debt service and returns on equity investments in the project.
The extent of this review should be appropriate for the size and
complexity of the project and should use industry standards for similar
projects, taking into account the unique factors of the project such as
risk and location.

ii. Because of the high cost of underwriting and processing loans,
many private financial lenders do not finance commercial projects that
are less than $100,000. A recipient should familiarize itself with the
lending practices of the financial institutions in its community. If the
project's total cost is one that would normally fall within the range that
financial institutions participate, then the recipient should normally
determine the following:

A. Private debt financing--whether or not the participating private,
for-profit business (or other entity having an equity interest) has applied
for private debt financing from a commercial lending institution and
whether that institution has completed all of its financial underwriting
and loan approval actions resulting in either a firm commitment of its
funds or a decision not to participate in the project;

And

B. Equity participation--whether or not the degree of equity
participation is reasonable given general industry standards for rates of
return on equity for similar projects with similar risks and given the
financial capacity of the entrepreneur(s) to make additional financial
investments.

iii. If the recipient is assisting a microenterprise owned by a low- or
moderate-income person(s), in conducting its review under this
paragraph, the recipient might only need to determine that non-Federal
sources of financing are not available (at terms appropriate for such
financing) in the community to serve the low- or moderate-income
entrepreneur.

4. Financial feasibility of the project. i. The public benefit a grantee
expects to derive from the CDBG assisted project (the subject of
separate regulatory standards) will not materialize if the project is not
financially feasible. To determine if there is a reasonable chance for the
project's success, the recipient should evaluate the financial viability of
the project. A project would be considered financially viable if all of the
assumptions about the project's market share, sales levels, growth
potential, projections of revenue, project expenses and debt service
(including repayment of the CDBG assistance if appropriate) were
determined to be realistic and met the project's break-even point (which
is generally the point at which all revenues are equal to all expenses).
Generally speaking, an economic development project that does not
reach this break-even point over time is not financially feasible. The
following should be noted in this regard:
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A. some projects make provisions for a negative cash flow in the
early years of the project while space is being leased up or sales volume
built up, but the project's projections should take these factors into
account and provide sources of financing for such negative cash flow;
and

B. it is expected that a financially viable project will also project
sufficient revenues to provide a reasonable return on equity investment.
The recipient should carefully examine any project that is not
economically able to provide a reasonable return on equity investment.
Under such circumstances, a business may be overstating its real equity
investment (actual costs of the project may be overstated as well), or it
may be overstating some of the project's operating expenses in the
expectation that the difference will be taken out as profits, or the
business may be overly pessimistic in its market share and revenue
projections and has downplayed its profits.

ii. In addition to the financial underwriting reviews carried out
earlier, the recipient should evaluate the experience and capacity of the
assisted business owners to manage an assisted business to achieve the
projections. Based upon its analysis of these factors, the recipient should
identify those elements, if any, that pose the greatest risks contributing
to the project's lack of financial feasibility.

5. Return on equity investment. To the extent practicable, the CDBG
assisted activity should provide not more than a reasonable return on
investment to the owner of the assisted activity. This will help ensure
that the grantee is able to maximize the use of its CDBG funds for its
economic development objectives. However, care should also be taken
to avoid the situation where the owner is likely to receive too small a
return on his/her investment, so that his/her motivation remains high to
pursue the business with vigor. The amount, type and terms of the
CDBG assistance should be adjusted to allow the owner a reasonable
return on his/her investment given industry rates of return for that
investment, local conditions and the risk of the project.

6. Disbursement of CDBG funds on a pro rata basis. To the extent
practicable, CDBG funds used to finance economic development
activities should be disbursed on a pro rata basis with other funding
sources. Recipients should be guided by the principle of not placing
CDBG funds at significantly greater risk than non-CDBG funds. This
will help avoid the situation where it is learned that a problem has
developed that will block the completion of the project, even though all
or most of the CDBG funds going in to the project have already been
expended. When this happens, a recipient may be put in a position of
having to provide additional financing to complete the project or watch
the potential loss of its funds if the project is not able to be completed.
When the recipient determines that it is not practicable to disburse
CDBG funds on a pro rata basis, the recipient should consider taking
other steps to safeguard CDBG funds in the event of a default, such as
insisting on securitizing assets of the project.
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[60 FR 1953, Jan. 5, 1995]
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