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THE SALT PRODUCERS’ DISCOUNT PRACTICES BEFORE AND AFTER
THE ROBINSON-PATMAN ACT.
. AND THE FTC’s CHALLENGE TO THEM:
THE MORTON AND INTERNATIONAL SALT CASES

John L. Petermrm

I. INTRODUCTION
In 1939 the Federal Trade Commission (FTC) iSSue.c'l?e e;mplaint against Morton
Salt ’Co.2 and in 1940 against Intematiorirﬂ Salt Co.? charging that the discounts they
gmnred on sales of peckagcd table salt to grocery Wholesalers (defined here to inclurie :
the large grocery chains) were disex‘irninatory and in violation of Section 2(a) of the
Clayton Act as amendedAby the Robinson Patman Act. FTC inrerest in these discounts
apparently arose from complaints of wholesalers who did not purchase sufficient salt to

secure the annual volume discounts granted by the salt companies.* Morton and

International were the two largest producers of dry salt in the United States and the FTC

il The remarks in this study represent the personal views of the author, who was Director of the
Bureau of Economics of the Federal Trade Commission, and do. not necessarily represent the views of

the Federal Trade Commission or any individual Commissioner.

E Morton Salt Co 39 FTC 35 (]944) Morton Salt Co. v. Federal Trade Commrssron 162
F.2d 949 (1947); Federal Trade Commission v. Morton Salt Co., 334 U.S. 37 (1948). The FTC’s
records are filed under the original docket, No. 4319. 1 will refer to material contained in these files
as Record, 4319 followed by 1dent|fymg volume numbers and page references

3 Intematlonal Salt Co etal., 49 FI‘C 138 (1952). 1 wnll refer to the FTC'’s files in this case as
_ Record, 4307 followed by identifying volume numbers and page references. 1 have also relied on
information contained in the FI‘C s proceedings against the Salt Producers Association. I refer to this
material as Record, 4320 followed by identifying volume numbers and page references.

¢ Copies of letters to the U.S. Wholesale Grocers Association by its members complaining about
the annual discounts were forwarded to the FTC. See Record, 4307-3-2, at 91-96. »



may have felt that success against themk u'ould make it easy to secure the elimination of
similar discou‘nts granted by the otuer salt companies. At the time, 13 companies
produced table salt besides Morton ,an‘d Ir_l'té:matiouabl.5 When the Supreme Court 'in 1948
upheld the FTC’s decision that Mortqu’s diScouut_s Wéxje ﬂiegal, all of the uther salt ~
companies abandoned their discounts even thou gh (except for Interuatioual) no complaints
hau been ﬁled.again:st them. International also abandoned its discéuuts in 1948, although

it was not until 1952 that the FTC issued itsAdeciz'sion that International’s discounts w‘ere
illsgal; My aim in ﬁus study is (D tddisc_over why dis'u’éunTS'were granted by the salt - 3
producers and (2) to discuss their treatment uy the FTC and the Courts. The FTC’s

approach as revealed in Morton and International reﬂects what was for many years (and

in many respects still is) its approach to the regulation of price discrimination, so an »

analysis of these cases has broad application.

3 I refer here to all firms that produced table salt from the evaporation of brine in vacuum-pans

(which was the source of most table salt) and that operated evaporating plants outside of California.

Except for Morton, which operated a plant in California, no California producer operated a plant

elsewhere in the U.S. The discount practices of the California firms are excluded from detailed

consideration. in this study. International sold no salt in direct competition with the California

producers, and the FTC’s investigation of International provides no direct evidence on the discounts

granted by the California firms. Similarly, the FTC focused on Morton’s discounts on shipments or

sales from other than its California plant. I suspect that the discounts of the California producers were

similar to those of the other producers. Testimony of Morton’s officials made it clear that its discounts

were the same throughout the U.S. It is also known that the annual-volume discounts of the California

firms durmg the period 1933-1935, just before the evidence in Morton and International begins, were the R
same as those of the other producers. Shipments from California were confined to the far Western 1
states-and California production provided the bulk of the far. Western supply.. Shipments from the

"Eastern"™ producers typically did not extend into areas supplied from California. No doubt the prices

of the Eastern producers were influenced by California output. But this does not mean that the Eastern

producers could not have discriminated through discounts in their pncmg of table salt. In this study,

the focus is on the Eastern producers and whether the evidence concerning them alone permits A
conclusions to be drawn on whether their discounts were discriminatory. Excluding California, the IS

Eastern firms produced most of the dry salt in the U. S. Only part of the vacuum-pan salt produced by

these firms was packaged as table salt for household use, although the discounts at issue applied only to

this salt. Features of the salt productxon of these firms is briefly discussed in Appendix A of this ‘

study.
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a. The Robinson Patman Act

- The Robinson Patman Act reflected a change in attitude to government regulation

i price discrimination. Previously the aim seems to have been to protect the small

competitor from predatory price-cutting by the large competitor. The new aim was to

Supreme Court’s opinion in Morton:

protect the srha]l buyer from the large -buyer who it was believed used his power to

“secure advantages not available to the small buyer. This concern is reflected in the

e

The legislative history of the Robinson-Patman Act makes
it abundantly clear the Congress considered it an evil that
a large buyer could secure a competitive advantage over a
small buyer solely because of the large buyer’s quantity
purchasing ability. The Robinson-Patman Act was passed
to deprive a large buyer of such advantages except to the
extent that a lower price could be justified by reason of a
seller’s diminished costs due to quantity manufacture,
~delivery or sale, or by reason of the seller’s good faith
effort to meet a competitor’s equally low price. -Section 2
of the original Clayton Act had included a proviso that
‘nothing contained in it should prevent "discrimination in
price ... on account of differences in the cost of selling or
‘transportation..." - That section has been construed as
permitting quantity discounts, such as those here, without
regard to the amount of the seller’s actual savings in cost
attributable to quantity sales or quantity deliveries ... The
‘Committee considered the ... Robinson-Patman Amendment
to [Section] 2 of great importance. Its purpose was to limit
the use of quantity price differences to the sphere of actual
cost differences. Otherwise ... such differentials would
become instruments of favor and privilege and weapons of
~ competitive oppression.®

¢ FTC v. Morton Salt Co., 334 U.S. 37, 43-44 (1948).

3



The cases against Morton and International fit this concern in this sense: the

major grocery chains secured the largest discounts on table salt and were the same buyers

proponents of the Act pointed to as examples of large buyers said to obtain unjustified

concessions from suppliers. Discounts on sales of salt to industrial users were excluded -

from consi_deraiion by the FTC, although the existence of such discounts was known. '

But whether the FTC believed that the discounts reflected the buying power of the chains

or stemmed from other causes remains an open question. The records and opinions in

‘Morton and International contain no analysis, arguments.or statements suggesting why

discounts were granted. What is clear is that in the end they were not believed to reflect

cost differences.

The evidence in Morton begins in late 1936 -- after passage of the Robinson-

Patman Act -- and continues into 1942 when testimony was completed. This is also true

for International, except that testimony in this case continued into 1944. In Morton, the
FTC focused primaﬁly'on the pricing of vits fami]iar Blue Label table salt (hereafter BL
salt). BL typically sold for a prémium over other brands. BL also was sold under an
annual-volume disc;ount structﬁre that in ¢enain respects differed from that which covered
Morton’s sales of its other brands. The latter discount was the same as that granted by

the other producers oxj their sales of table salt to wholesalers and chains. This other salt

- was soldvin.standardweight_s and packs, .and from all accounts no one-of these producers

secured a. premium over any other.

Basically two types of discounts were challenged in Morton and International.

The first involved discounts relating to what the trade called "carload" purchases. The

i “,’g
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second involved discounts based-on thev buyer’s annual purchase volume. Each discount
is discussed in detail m different: Chapters of this study. To provide necessary
background, I first descrihe, in Chapter 11, various practices of the salt producers and
" features of the industry that will be helpful to this later discussion, In large part, Chapter
Il focuses on the practrces adopted by the producers as part of their Code of Fair
Competmon under the Natlona] Recovery Admmrstmtlon (NRA). The code operated

from 1933- 1935 The practlces mandated under the code were sought to be contmued

voluntanly (thh varymg degrees of success) after the N"RA s demlse -- in fact

L E

throughout much of the penod covered by the FTC’s investigation. Drscusswn of the

firms’ practices before the evidence from the FTC’s investigation begins is particularly .

helpful in understanding the annual-volume discounts that were challenged in Morton and
International. Investigation of the code uncovered few details about carload discounts.
Consequently, discussion of these discounts focuses on the firms’ practices beginning in

1936.
b. The $1.50/$1.60 Differential in the Price of BL Salt

In Apnl of 1937 Morton changed the size of its BL containers and from that time

untrl at least the completlon of testrmony in 1942 BL was pnced (at Iist) at $l 60 per case

for what was termed a "less carload” sale and at $1.50 per case fora "carload" sale. The

FTC and the Supreme Court found this differential illegal, apparently believing that only

large buyers capable of ordering in carload lots secured the $1.50 price. These buyers

were said to secure an advantage over small buyers unable to purchase in carload lots and
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who therefore paid $1.60. In fact, Morton charged $1.50 per case to any buyer whose
order, regardless of its size, was shipped in a carload, and it was almost invariably the

case that small orders were combined or pooled by Morton’s salesman so that only

carloads (called pool cars) were so shipped. As a result, virtually all buyers thether -

large or sma]] pa1d $1 50 per case. The $1 60 pnce was charged only on rare occasions’

when an order for less than a carload was not pooled and was shrpped less-than-carload.

The evidence suggests that the higher pr1ce charged for these orders reflected hrgher

~ frelght rates for less-than carload shlpments In'.Chapter" HI; 1 discuss the $1.50/$1.60
differential and how it was handled by the FTC and the Supreme Court. It is mterestmg -

to note that the Supreme Court centered its analysis of the legahty of all of the Morton’s

discounts on this differential.

c. The Carload Discount on Other Table Salt

At different times and covering sales in particular geographic areas, Morton,

International and several of the other salt companies had published a discount (of about

5 percent) available to a buyer who ‘individually ordered a carload of salt (called a

straight car order) from the price charged to each buyer whose order was included in a

pool car. From the earliest date of record untll at least the completlon of testlmony in

. Morton, no such d1scount apphed on BL salt: as noted above all BL orders whether

shipped in straight or pool cars were priced ‘the same (at $1.50 p_er case). The FTC
alleged that Morton’s grant of this discount on its sales of other than BL salt (and by

implication its grant by any other producer) was illegal again largely because "-large"

......

]
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buyers who were capable of ordering stt'ajght cars secured an advantage over “"small”
buyers who orders were pooled and who thus were said to pay the higher price.
Although it is not clear exactly when the initial efforts were made to establish thxsi

discount, vmually all of the evidence that 1 could uncover indicates that it had

disappeared in practice throughout the country by 1936, when the ev1dence in Morton and -

International begins., The discount did not exist in any area where the FTC sought out

the testimony of local buyers to support its view that small buyers were' disadvantaged |

by the discount. What happened is that the discount although oﬁginally published as

44444 RS

available only to a buyer who ordered a straight car, had been extended in practice (in
some cases almost immediately after the discount was published) to any buyer whose . -
order was included in a pool car. As a result, virtually all buyers paid the discount

price. In effect, salt shipped in a carload, whether in a pool or straight car, was priced

~ the same. In Morton’s case, this was the same practice that it followed in pricing BL.

An account of the history of the carload discount and a discussion of the factors bearing
on its disnppearance and of the FTC’s and the Court’s handling of it are presented in
Chapter IV.

Chapter IV also contains a discussion of ‘a remnant of the carload discount that

‘remained in the area served primarily by the produeers in New York State: by late 1936,

the carload discount had been extended but only to those }buyers whose orders for

inclusion in pool-oars contained at least 100 cases of table salt in cartons or cans, or five

tons of mlscellaneous salt 1tems Pool-car orders contammg less than these amounts were

charged the hlgher price. Morton did not produce salt in this area but made shlpments



into it from its other plants. On these shipments (excluding BL), Morton followed the

pricing practices of the New York producers: it granted the discount but only to buyers

whose orders for inclusion in a pool car exceeded 100 cases/5 tons. No such requirement
éxisted on BL. The FTC’s case against Morton did not explicitly challenge its pfacticc

on shipments into New York territory. The FTC instead focused on Morton’s pricing

élsewhére in the couhtry (where most of its sales were made) and where it was assumed
that the carload discount was granted only to buyers of straight cars. The challenge to

the discount in New York came in the FTC’s case against International. International

produced salt in New York and from 1936 on had granted the discount on pool car orders

containing at least 100 cases/5 tons. It is difficult to relate this challenge to the concerns

expressed by the Suprcme Court, since almost all buyers (most of whom were small)

ordered sufficient salt to secure the discount.

d. The Annual Volume Discounts
Two annual-volume discounts were in effect during the time covered by the
- FTC’s investigation. Both were found illegal. One was granted only by Morton on BL

salt. The other was granted by all of the producers (including Morton) on their sales of

other packaged table salt. Morton granted buyers of 5,000 cases or more (up to 50,000

cases) of BL per year discounts of 10 cents per case.- Buyers of 50,000 cases or. more
of BL per year were granted 15 cents per case. On sales of all other table salt, each salt
company including Morton offered a discount of about 5 percent (commonly five cents

per case for many standard containers) to a buyer who purchased from the seller $50,000

5]
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or more of tableksalt per year. It was typically the case that a buyer whé secured this
discount from one producer by purchasing $50,000 or more per year from it also-
received the discount on his purchases (regardless of their value) frdm any other Prdducer |
from whom the buyer obtained salt.” K

Both Inter.nationalband Morton tried to defend their annual-volume discounts on
grounds of lower costs: in International’s case, the defense applied only to the $50,000
discount, since this wés the only annual-volume digcoﬁnt that it granted. International’s
| position was that it ébst it less to supply buyérs who purch;sed at least $50,000 per year
from it than buyers who pufchased less than this amount. But suspiciorfé" and difficulties
with the defense soon arose (and it was ultimately rejected) in part because the evidence .
indicated that International granted this discount primarily to buyers who purchased less
(at times substantially less) than $50,000 per year from it but who‘hadpurchased this
amount from one of the other producers (who "qualified” the buyer for the discount).
The difficulty was thaf if it cost International less to supply buyers who purchased at least
$50,000 per year from it (as International advanced in its defense), what cost difference
then Jjustified its grant of thc discount to buyers who ‘;qualiﬁed" with other producers and
who purchased less than $50,000 from International? International fiever providéd a
“satisfactory answer. Its answer was that it granted the discount tO""these buyers not

because they were cheaper to supply but to meet the lower prices of its competitors.

7 In the case of Morton, purchases of BL salt counted toward the buyer’s $50,000 qualifying

volume, but the discount on BL depended only on the buyer’s annual purchases of cases of BL. A
buyer of 50,000 cases BL per year would necessarily secure the $50,000 discount on any purchases of
other table salt from Morton. An annual buyer of 5,000 cases of BL might or might not secure the
$50,000 discount. This would depend on the value of his purchase of other table salt from Morton (or
on whether the buyer was qualified by another seller).

9



Morton also sought to defend its discounts on cost grounds. Its defense focused
primarily on the annual discounts on BL salt. These discounts did depend on the buyer’s

purchases on BL alone. Morton also granted the'$5'0,000 discount on its sales of table

salt other than BL. As did International, Morton granted this discount to buyers who

were ",qualiﬁed" to receive it from other producers and who purchased Iess than $50,000

per year from Morton.  The same suspicions and doubts as those arising in International

arose in Morton and I believe weakened Morton’s whole effort to justify its discounts on

cost grounds. At any rate, its defense was rejected by the FTC and the Supreme Court.

The $50,000 discount was adopted by all producers in 1936, just after passage of -

the Robinson-Patman Act. It reflected a change in the discount that had been

implemented during the NRA and which had continued after it up until passage of the
Robinson-Patman Act. In my view, the revision in 1936 was in part a response by the

producers to the passage of the Robinson-Patman Act: it was an effort that at the time

was believed to diminish the likelihood that their discount would be challenged and if |

- challenged to provide a more solid defense. This effort obviously failed. In Chapter V,
I will discuss the annual-volume discount existing during and after the NRA up until
passage of the Robinson-Patman Act. Without this discussion, the $50,000 discount that

the FTC challenged is difficult to understand, as are the testimony and the cost

Justification that Morton and .'Intc_rnétional-advanced in s_ﬁpport of it. In Chapter VI, 1

recount International’s defense of the $50,000 discount and discuss the FTC’s handling

of its effort. In Chapter VII, I consider Morton’s defense of the $50,000 discount and

.

10
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of its annual discountsuon BL. The handling of Monon’s'annual discounts by the FTC

and the éupreme Court is also discussed in this Chapter.

e Possible Reasons for the Discounts
The concern expressed by the Supreme Court in the earlier quotation from its -
Morton opinidn might be taken to mean that a dominant buyer (or group of buyers) will

typically secure prices below those paid by.sinall competing buyers and that these price

>

 differences will not reflect cost differences. In explaining the annual discounts on salt,

I do not rely on Euyer dom'mance: the facts seem to me too far removec; from a situation
of dominance to permii this aa a plausible explanation. Only five buyers secnred .
Morton’s largest‘divsco'unt on BL salt. Fe& buyers other than kthese five secured the
$50,000 discount. Thek A&P, by far the largest of these buyers, had roughly 9 percent
of the retail grocefy trade in 1940. I assume it purchased about this same proportion of
the output of packaged table sa'lt.' By the saxne 1ogic; the five buyers as a group would N
have purchased abouf 17 percent of packagéd salt. There is no évid_ence that these buyers

combined or coordinated their purchases of salt; nor do I believe that if they had that

 their cqmbined position could be considered dominant. This view i Teinforced by the
“fact that only about one-third of the output (in tons) of the evaporated salt suitable for
household use was packaged and sold as table salt. The balance was packaged and sold |

‘for industrial and commercial use. Since the producers could vary the amount of their

Ouiput that ihey paékaged for table nSC, then the purchases of A&P would represent less

than 9 percent (and those of the 5 bu}yersvless than 17 percent) of the total against which

11



possible dominance should be assessed. In fact, if relative packaging costs did not vary

in relation to the amount packaged for any particular use, the relevant percentages would

fall to about 3 and 6 percent. Further it is doubtful that Morton and Intemational would
have sought to defend their annual discounts if they stemmed solely from the dominance
of buy.ers;' nor is_,therc,evider:)ce’, as discussed in Chapter VIII, that the contracts for salt

eritered. l'.)'y_thé'_largé, buyers (a) differed _from those of the small buyers and (b) were -

consistent with price discrimination reflecting buyer dominance.

If buyer dominance is ruled out, then the explgﬁdtiéh of the annual discounts

must be sought elsewhqe. _If persistently granted by .some or all suppliers to certain

buyers or to buyers when specified purchase requirements were met, such discounts

would reflect cost differences if the suppliers were compétitive. If the cost of supplj?ing

buyers did not differ, the discounts would persist only if the suppliers were not

 competitive. In this case, the lower price charged to large buyers (as might be

accomplished by the annual discounts on salt) might have been the result of the large

buyer’s demand for salt being more elastic than that of small buyers. This could be
because the large buyers vsuppliéd more price responsive customers (or led the suppliers

to believe that they did). It might also have been the case that the large buyers behaved

in ways not available to small buyers, i.e., threatening to enter into production, that -

. resulted in a lower price to them if the price of salt were set collusively. Finaily, lower

costs of supplying the large buyers would also provide an incentive to discount if the
producers were not behaving competitively. Discrimination would not exist if the price

to the large buyers fell by.no more than the lower cost of their supply.

12
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Given that the producers during the NRA jointly adopted a discount which

_continued after the NRA’s collapse, and given evidence that the producers jointly revised

their discount in 1936 in response to passage of the Robinson-Patman Act, the possibility

“exists that the annual discounts were a means to price discriminate in favor of large

buyers. But cost differences cannot be ruled out. In discussing the annual discounts in

the various Chapters below, my aim is to discover whether price discrimination or cost

differences seem the more likely explanation of them. My answer is cost differences.

L

Chapter VIII is a summary and an extension. It contains genéral comments on .

the FTC’s approach to the regulation of price discrimination as reflected in Morton and

International -as well as evidence drawn from other cases to suggest how general the -

approach in Morton and International has been.

13
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II. THE NRA PERIOD'
| a. Introduction
The Act creating the NRA empowered members of an industry\ to draw up a code
that once approved by the NRA authorities and signed by the Pré;sident, became Sinding |
on the“whole industry. Members of the salt producing ‘indusktry, through a series of '
meetings under the éus'pices of the Salt Producers Association (SPA), reached agreement
on a code that, with minor revisions required by the NRA, was signed by the‘ President

D

and took effect on September 17, 1933. The code applied to all producers of dry salt in

‘the U.S. and therefore to the 15 producers of table salt loca{ted outside of California.

Few details are available about the industry’s deliberations leading up to the code, -
although it is clear that a variety of competitive practices that the producers had in the
past sought to control, apparently without a great deal of success, were identified in the
code and restrictions on them were made binding. At a meeting between NRA officials
and representatchs of the salt vprodu-cers shoftly before submissigjn of the code, NRA
officials directed the producers. to
state absolutely ’It shall be considered unfair trade practice
.” then list the things you don’t want [the producers] to
do That is one of the advantages of your having a code
. Give your commlttee all the power you think you are

gomg to need ..... [Tlhe gencral pnnc1ple of control of the
industry by commmee does apply, in actual fact your

- ' Much of the following discussion is drawn from material contained in: Salt Producing
Industry, Code No. 20, Consolidated Approved Code Industry File, Records of the National Recovery
Adminjstration (Record Group 9, National Archives, Washington, D.C.). I will refer to this as
Consolidated File. When the text itself is sufficiently clear, specific reference is not made to the
Consolidated File. ' '

14



committee is being delegated by the Administration to
administer your code.?

This committee (the Code Committee) was composed of 7 members, four of

whom constituted the executive committee of the SPA. The remaining members were -

selected by the SPA membership. The Code Committeé was respo;lsible for
- administering and inter;‘)_rétingv the code, and any decisions reached by it were binding on

the industry, brbvidihg that the NRA was in agreement. No business practice prohibited

or regulated by the members and incorporated in the code gor any ruling of interpretatioﬁ :

by the Code }‘Cominit"tee was reversed or altered by the NRA administration.

b. Provisions of th_e_ Code
The code states that:

Time and experience have developed an orderly method of
marketing under which the producers in each producing
field publish their prices in their respective marketing
fields; and this industry declares its policy to be that such
practices shall be continued. Each producer in each field
of production shall individually publish to the trade and to
the Code Committee the prices at which he will sell. Any
producer may- change his prices .provided ten days’.prior-
notice thereof be given to the Code Committee. The
minimum pnces published in any marketing field by any
producer in that field shall be the lowest pnces at which
any producer may sell in that field .... No producer shall
sell any grade of salt-at a price whxch will net him, at his
point of production, a price less than his current cost of

Statement of R.B. Paddock, Deputy Administrator, NRA, to individuals representing the Salt
Producing Industry, at a meeting on July 26, 1933, Consolxdated File.
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production or the current cost of the lowest cost producer
in the field in which the sale was made. °

- The cost provision was inserted in the code at the request of the NRA and

although during the NRA work was done to develop a uniform cost accounting\, system ° ‘

to implement it, agreement was never reached over what costs should be included and

how they might be rrieasured. I believe that the producers were primarily concerned that,”
however such a provki‘sion to restrict ,cémpetitio,n among thcmselves might be developed,

it also would have dlmmlshed their : ability to cqmpgtela‘géjgsft iInPfiﬁS, which. were *
considered‘ a thrééif to the éod‘éj and to jt'hé_if)ﬁcés:_e_‘é_tablished under it. Imports (or~ -
potential imports) were deemed a menace paniculaily'f by fhe Neiv York and California

producers and probably had some bearing on the p:ﬁée:s'kestablishcd by the producers in

_ thes,ekterrit'ories. In a conference in July, 1933, prior to the submission of the code, the

NRA authorities suggested to the industry that it seek to eliminate imports. But this was
more easily said than done.. Success in raising the tariff or in requiring importers of salt

to abide by the code (which could be accomplished by executive order) imposed data

requirements that the salt producers could not meet; and although efforts to restrict

imports were made .and reports occasionally appeared that progress was being made,
throughout the NRA imports were left essentially unaffected.

Salt was commercially refined in New York, Ohio, Michigan; Kansas, Texas‘f‘"

-Utah, Louisiana, Oklahoma and California, and the code assigned a "natural marketing

territory” to the producers in each of these states. Understandings that were reached with

3

. National Recovery Administration, Code of Fair Competition for the Salt Producing Industry:
3-4 (1933). ' - .
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respect to these territories before submission of the code were circulated as formally
adopted two days after the code took effect. During the code period, only two requests

were mfcidé to alter the territories as initially established -- one by the Ohio producers

seeking an extension of their Southern boundary, and one by the Texaco Salt Products’

Co., the sole producer in Oklahoma, seeking an extension of its territory as against

| 'Ibui”si'ana terr'ivtbr'y..' ‘Both requests were denied:
The Code Committee having considered the written
statements as well as the understanding among all
producers at the time of the formulation of the Code to the

~ effect that there 'would be no change in the marketing fields

theretofore recognized unless conditions changed; and no
change of conditions having arisen requiring any change in
the territorial limits of such marketing fields; the Code
Committee now recommends that it is to the best mterests
of the industry that no change be made at this time.*

The Code Committee later ruled that "until such time as the industry could be
guided by further expe;ienée, it would be advisable to continue the fields [territd'n’es] as
they were prior to the adoption of the code.” The continuation during the NRA of
territories previously established held with one exception. Texaco Salt Products Co. had
entered production just'befoféf"the code was adopted, and it was assigned Oklahoma and
parts of Arkansas as its marketing territory. Texaco ceased production in 1936, after

which its territory was reassigned to the producers to whom this area had been assigned

before Texaco’s entry. -

4

Minutes of Meeting of the Code Committee, December 12, 1933, contained in Consolidated
File. -

s

Minutes of meeting of the Code Committee, June 13, 1934, contained in Consolidated File.
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The producers in New Yori( were assigned the following territory: New York,
Newb Jersey, Delaware, Maryland, the New England States, the District of Columbia,
parts of Pennsylvama extending West to about Pittsburgh and two counties in Virginia.
The producers in Ohro were as51gned the remainder of Pennsylvama Ohio, Vlrgrma

(except the two countres a551gned to New York), parts of Kentucky and West V1rg1ma

"~ Two small producers of medmm salt in West erglma were assigned no specific temtory

but were included in Ohio territory. The producers in Michigan were a's'signed
Michigan, Illinois, ‘Wisconsin, parts of North Dakota' »;nd-"indiana except for two
destination points .(New. Albany and Jeffersonville). The producers in Kansas were

assigned kmsas, South Missoul‘i, Nehraska., Wyoming, New Mexico and parts of - .
Colorado. The producers m Texas were assigned the state of Texas. The producers in
Utah were assigned Utah, Montana and parts each of Idaho, Wyommg, Nevada and
Colorado The producers in Loulsxana were assrgned Louisiana, Mississippi, Alabama,

Georgia, Florida, North and South Carolina, Tennessee, parts of Kentucky, the two
destination points in Indiana, and that part of Arkansas not assigned to Oklahoma.
California territory included Arizona, Washington, Oregon, California and parts each of
Nevada and Idaho." The ‘Califonlia producers were under the jurisdiction of the Code™
Committee, but trade complaints and local .r:ulings were handled by a subcommittee
composed entirely of California producers. There was also what was known as
Kansas-Michigan ten'itOry. No salt was produced within this area and the determination

of prices and other terms of sale were decided jointly by the Kansas and Michigan

producers. The territory included Iowa, South Dakota, parts of North Dakota, Minnesota _

18



and North Missouri. Shipments into the Kansés-Michjgan territory were made primarily
by Kansas and Michigan producers and freight costs to much of the territory from either

producing state gexiera]ly did not diverge substantially.  Any shipnients into

Kansas-Michigan territory by the producers in states other than Kansas or Michigan were
required to conform exactly to the prices and other terms of gsale jointly established by B

the Kansas. and Michigan producers. ' The boundaries of the territories are given in

Il]ustration 1.

c. Pricing
Price scales or lists were published by the producers in each producing state to

cover all sales in their respective marketing territories. As might be expected, the

published pﬁces_ and other terms of trade adopted by the producers for sales in their

territory were id_c;ntical. _The pricé' ﬁsts applicable to a pmﬁcular térritory were submitted
to the Code Committee which in turn circulated them‘ to all other producers. Since any
producer in one territory shipping salt into another was required by the code to sell at
prices no mére favorable than those Qf the producers into. whose territory such. shipmenté
were mi_ide, the "outside” producers simply reproduced as their own the‘ pﬁce lists of the

producers within whose territory such shipments were made.

19
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ILLUSTRATION 1
THE SALT PRODUCERS' TERRITORIES, 1934
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Salt was sold on a delivered-price basis. Rail freight rates were published by
International for each destination in the New York and Louisiana territories, ;md by

Morton for destinations in all other territories. The rate-books were used by all

producers and showed freight costs from each producing state to any destination w_ithin -

a given territory. In general, freight costs from a producing state to destinations within

its "natural markeﬁng territory" were-lower than freight costs from another producing
. state, although this was notinvan’hbly true. Table salt items sold primarily to grocery

wholesalers and retail chains _Were SOi.d in ea;h territory- at-a uniform delivered price

(what the producers called a blanket price). The delivered prices of these items did not- -
vary with freight costs. Producers in one territory co,uld sell table salt in another

territory but only at prices that were no more favorable than those of the producers in

whose térritory such sales were made. For other types of salt, delivered prices in a

given territory were equal to the f.0.b. plant prices of the producers in the territory plus

the lowest freight cost from any producmg state to any destination in the territory. In
Kansas-Michigan territory, delivered prices were the bﬁse prices published by the Kansas
and Michigah producers plus the lowest freight cost from any. producing state to any
destination in Kansas-Michigan territory.

If a particular type of salt was not produced in a territory, then its f.o.b. plant
price was that of the producers-in thie nearest producing state, so the territories varied
(slightly)'aCCording to. the character of production. In Louisiana, the plants were not
'particular]y close to each other. Freight costs were published from each plant to

destinations in the territory, and the delivered price to any particular destination was

21
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equal to the f.0.b. plant price (which was the same for each Louisiana producer) plus the
lowest freight cost from any producing point. The differences in plant locations

influenced delivered prices within a fairly narrow area around each plant. Beyond these

areas, either by agreement or competition of the railroads, freight costs to most
destinations in the Louisiana territory (or to other territories from Louisiana) were the
same regardless of the plantfrom which shipment was made. In general, freight costs

for shipments from one temtory to destinations in another did not vary in relatlon to the

I Y

locatlons of the plants in the terntory from whlch the shlpments were made
At the Code Hearings, Daniel Peterkin‘, President of Morton Salt Co., referred
to what he considered abusive practices that had developed in the industry:

Chief among these abuses has been the cutting of published
list prices -- secretly, by means of discounts, rebates,
concessions of one sort or another, and the dumping of salt
by a producer in one field into the field of another
producer by extravagant absorption of transportation costs
--'in many instances at less than his fair cost and at prices
lower than those made by any of the producers whose
natural marketing territory it may be. We believe that the
adoption of the proposed code by the industry ... will'be of
- great assistance in correcting the abuses above referred to,
along with many other abuses which it may not be
‘necessary to particularize here .... ¢ v '

L.F. F_ieiy, President of Ohio Salt Company, m descﬁbingv _eonditions before the
code, refers in much the same way to the practices then in effect:
Prior to the time that 'the Salt Code became effective,
prices on salt to the class of trade as referred to above

[sales of table salt to wholesalers] in our Ohio field and in
fact in all fields, were greatly demoralized. Secret

¢ Hearings on a Code of Fair Practices and Competmon in the Salt Producing Industry, Vol 1,

at 54-55 (August 14, 1933)
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discounts, brokerages, allowances and rebates were made
to practically all the trade. This condition was brought
about by uncontrolled and unfair trade practices by

* competitors within the Salt Industry. During this time we
did allow discounts [referring to price cuts from list to a
particular buyer mentioned], as we did grant discounts [or
price cuts] to other jobbers. Since the Salt Code has been
effective, all of these discounts to all of these classes of
trade have been eliminated.’

~ Howﬁfar and frequently .pn'ces' diverged from list before the code are not knoWn,

although sales below list seem to have been common. Some mdlcatlon is given later in

this Chapter in dlscussmg the course of events after the demlse of the NRA in May

1935. By agreement among the producers the prices pubhshed for each terntory and -

initially filed with the Code Committee were those published in late 1932 and which still

existed but were apparently largely ignored when the code was adopted. The plan was

to. require .sa.les at these priees "until the Code has been in effect for a & fflcientlength

of time to determine’ future costs.' v

At a meeting,of the Code. Committee on September 13, 1933, just after the code

- was approved but before it took effect (on September 17) all members were notified that

the

Code prohibits any sale of salt on or after September 18,
1933 ‘at other than the producers’ established prices and
prohibits any secret - allowance by  way ‘of discount,

7 Letter from L.F. Fiely, President, Oth Salt Co., to E.W, Dahlberg, Deputy Admlmstrator
NRA, April 20, 1934, contamed in Consolxdated File.

¥ Administration matena]s dxscussmg features of the code, Inventory A, contamed in

Consolldated File.
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brokerége, storage or advertising. Any deparcure from the
- above or from any other code provision will be a violation
of the Code. ’

Contracts for salt had been entered prior to the code’s effective date and cOnpinued in
effect after it. Some of them contained price .and other terms that if permitted to

continue would have violated the code. At the September 13 meeting, the Committee

decided to collect from all producers information:

(a) relating to contracts extending beyond October 18, 1933

‘with jobbers, dealers, chain stores and buying agencies,
specifying the quantities, price, expiration date, control of
resale price, discounts, or other allowances;

~ (b) relating to the quantity and expiration date of all
contracts with consumers in excess.of one carload and
which extended beyond October 18, 1933;

(©) relating to contracts with distributors, specifying the
date of expiration thereof and if such contracts do not carry
with them the control of resale prices, then information
shall be furnished as to the prices made to such distributors
and all other particulars surrounding the agreement;

(d) relating to any contract or other agreement with
brokers which permit reselling at variance with producers’
published prices, warehousing, or rendering of other
valuable service;
(e) relating to any contract or arrangement with anyoné
extending beyond October 18, 1933 which permits any
unfair trade practice as defined in the code. . '
" The prodlicers were given until October 18 to revise any contracts whose terms
differed from those published on September 18, so that sales made after October 18

would conform exactly to code. Presumably, this was not done, or at least not

completely, and some contracts whose terms differed from those adopted on September

24



18 were continued beyond October 18. The terms and expiration dates of these contracts

were circulated among the producers, indicating to each of them what transactions were

to be permitted and for how long at terms that were not in compliance with the code.

On the whole, however, most contracts for salt were not long term in nature (or at least - ‘

typically did not specify prices other than to guarantee the buyer the prevailing m:arket),' .

so revisions of price and most other contract terms to comply with the code probably did

- not involve a substantial proportion of output. There was a provision in the code

indicating that: R

- When the costs of executing contracts, entered into by the
Salt Producing Industry prior to the approval ... of the
Code, are increased by the application of [the] Act to the
Industry, it is equitable and promotive of the purposes of
the ... Act that appropriate adjustments of such contracts to
reflect such’ increased costs be arrived at by arbitral
proceedings or otherwise, and the Salt Producers
Association ... is constituted an agency to assist in effecting
such adjustments. *°

How widely if at all the arbitration provision was used is not known.

~d. Trade Practices
Article 4(b) of the code specified that "published prices shall include terms of

paymént, length of bookings or contracts, whether prices are guaranteed against decline

o

and such other provisions as may be necessary to-fully inform the trade of all conditions

of sale.” '° Article 4(c) provided that

9

. Supra note 3, at 6.

10 Id. at 4.
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terms of sale shall be fully stated and strictly adhered to

“and invoice shall show same. There shall be no
discrimination between customers. Difference in price
based on difference in grade, quantity, quality, selling or
transportation costs, or made in the same or different
communities in good faith to meet competition, shall not
constitute discrimination.!

}"AﬂiCIC 4(e) lists what were deemed “unfair trade practices.” All of them were o

prohibited." I rcproduc':e below most of the pfohibited practices:

12,

1.

2.

»

10.

11.

Variations from openly and publically announced prices and terms.
S’ecret;ﬂlowancés by way. of discount, brokerage, sforagé,v or advertisin’g.y A
Variation'frdm openly annoﬁnced grade or package differentials.
.Substitutién of grades or packages. |

Delayed billings. |

,R’e.bates ‘or, other similar aﬂowancés by any name or of any nature.

Storage of salt in customers’ warehouses.

Special services or privileges to certain purchasers when not
,extended to all purchasers under like terms and conditions.

Offerings of saleable gifts or prizes.

Free deals to any class of purchasers or prices made in

- combination with any product or commodity.

Inducing or attempting to induce a breach or cancellation of a
contract between a competitor and his customer.

‘Giving of gratuities or special concessions to buyers, or rewards,
or payments to the employees of buyers or distributors, or the
- lavish entertainment thereof. :

12
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Presumably, these provisions were to prevent erosion of published prices by means often
used before the code, and in generaly their prohibition would not be thought necessary if
published prices had not initially exceeded costs. The prohibited practices require little

~by way of explanation.

e. Trade Complaints
During the early stages of the code, few complamts were filed with the
Commlttee concermng evasion of the prlce or trade practices prov151ons of the code.

There was a complaint against Jefferson Island (one of the Louisiana producers) for

making sales in Texas and in Louisiana territory below published list. This was

investigated by the Code Committee and Jefferson Island discontinued the practice. No
formal action was taken. There was also a complaint that Hardy Salt Co. (a Michigan
producer) supplied a wholesaler at less shan published list. This matter was investigated
thoroughly. What occurred was that mé wholesaler was billed by Hardy at the published
list and remittance to Hardy was made at same. But the sale to the wholesaler had been
made by a distributing. firm that represented Hardy in the area. The distributor as
Hardy’s agent was compensated by-~ a commission, part of which | presumably with
Hardy’s support, was rebated to the wholesaler.. Hardy also dlscontmued the practice
without formal action: Thxs eplsode led the Code Committee to rule that "the sale of salt
through an agent is always subject to the producers’ control, and any eode violation on

the part of their agents makes the principal answerable to the Code Committee." '3

13

Minutes of Meeting of Code Committee, Sept. 16, 1933, contained in Consolidated File.
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Subsequently, any contract between a producer and a distribﬁting agent was required to
specify that the agent sell only at the prices and terms published by the producer and
' which. would apply if the producer and not his agent had made the sa:le. | |
In handling trade ’complaints, the typical procedure was f‘or_ the Code Committee
to reqtiest the alleged offender to abide by the éogie,’with the threat, if he did not, that
the C‘c)de"Committée," after investigatioﬁ, v\'vould recommend that the NRA take legal

action. At one time it was proposed that the industry adopt an agreement to assess

o ¥

damages against any :produce'r for a code violation. The proposed agreement (the details

of which are riot known) was voted dbwn by the producers. But the producers were then |

informed of their right individually to enter such agreements with other producers subject -~

to NRA approval. The vote on the industry widé agreement occurred in February of
1935. There is no mention of such agreements entered individually, although the code

itself came to an end only about two months after the vote.

f. Selling Practices During the Code
The code introduced“no major changes in the distribution practices of the

i

| ﬁprxc’d“éérs‘- The prices set when the code took effect reflected the fact that all of the
b'rbducer's employed salesinen who solicited Grders from all classes of trade: for table h
salt from wholesalers and retail ‘cﬁains, and for all other types of salt from a variety of

. iI41dustn'al and —commerci‘al users. Virtually all of these orders were shipped from plant

to destination in carloads, either in straight cars (a carload ordered by an individual

buyer) or in pool cars (orders of several buyers which, when pooled by the salésmén,

28



made-up a carload). The published lists specified the prices of all grades, types and
packs of salt, and enumerated all other terms and conditions of sale. It was from these

published prices and terms that no reductions in price could secretly or indirectly occur.

Except for types of salt not produced within a territory (in which case their prices would '

be determined by the producers in the nearest producing state), the producers in each

producing state were to establish prices applicable to their territory, even on grades or

packs that they could_ but did not produce, presumably to avoid possible erosion of their

» by -0

prices by shipmcnts__._from outside producers of these packs or grades for‘w'hich lower

prices might be charged. New packs or grades could not be established and priced to

circumvent the clear intent of the code. The Code Committee was empowered to N

examine and set grade and package differentials to _insurc that evasion of the code did not
occur.

On sales of table salt fo wholesalers and chains, marketing provisions typically
deﬁned the booking period (usually 30 days), provided no protection of floor stocks

against price declines, guaranteed buyers against price decljncs on shjpménts made within

ten days before the effective date of any such decline, specified check-out allowances, '

provided that b.u_ycfs were required to pay stop-over charges on pool cars, specified
terms of payment, etc. Such terms may _ha,xfe differed across fields, although what

" evidenice exists ‘suggests ‘that ‘such differences wereslight: ‘Any shipments made to a

'*" Payment to the recipient of a pool car usually on tons sold to buyers other than the recipient

for notifying buyers of the car’s arrival and arranging orderly distribution.

'S Railroad charge for stopping a car at one destination for partial unloading, the car then

continuing on to another destination.
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buyer located within a given territory from a producer in another territory were required

to abide by the terms of sale established by the producers into whose territory such

shipments were made. On any contract calling for shipments into more than one

before thé code took effect that led the Code Committee to request information on all

contracts éontaim'ng prices or other terms that differed from those published.

 The common grades of salt offered by the various producers were extremely close

substitutes in demand and only slight differentials would induce shifts by buyers and

competitive responses by other firms. The code’s prohibition of "unfair trade practices" - =

Was an ’effort to prévent what undpubtedly were common wa'ys to cut prices from
pu,blished‘ljst and which bpresuma'bly often led to transactions generally occﬁrring below
list. Paymehts for storage of salt m cﬁstomers’ Waréhouses, shipments made with
billings delayed,‘ shjpménts to buyérs on >100nsigMent (the salt being paid for by the
buyer after sales were made), éssistance to buyers’ advertising, billihg for particular

grades but substituting higher grades when shipped, rebates, etc. were all means by

develop, were prohibited by the '.code, unlcés' any ‘_change m practi’ce was publically

“announced and applied to all buyefs, which would defeat its purpose. Sales of private-

label table salt were also diScontinued during the code, possibly because such sales were

more subject to potential "abuse”, for example, through label allowances which provided

30

territory, it was required that the buyer be billed at the prices applicable to each territor;;;

" into which shipments were made. It was the divergence from these published terms®

“which one producer }cbu‘ld _expand his sales at ‘ﬁvl.odest ‘ex"pensvek (if not immediatel;

“detected and met by competitors). All such ’ef_foris,; as well as new ones that might



greater leeway for price variations, or because it was more difficult to control agents’
sales of brands that were not owned by the producer. Invoices were to be issued

showing all terms of sale as well as the items purchased; and copies of such were to be

saved and made available to the Code Committee should any disputé arise. Morton had :

for a time issued invoices showing that the price was subject to “"published quantity‘b

discount.” This was not a violation of the code per se, but it brought forth a complaint

by a cbmpetitor on the ground that the practice was subject to abuse. The Code

Committee recommended that henceforth all invoices reflect the exact discount granted. .

This recommendation was followed by all producers.

During the NRA, certain clarifying interpretations were made of the trade

practices prohibited by the code. There were not many interpretations, probably because

the practices themselves were well understood and at least at the start of the code there.

appeared a genuine enthusiasm by the producers to abide by it. Most of the
interpretations contain no detail concerning the events that gave rise to-them.
On September 16, 1933, a bulletin was issued by the Code Committee to all
producers stating as follows:
The making of any allowance or a payment for advertising
done by any purchaser is construed to be a special service
rendered to such purchaser in violation of Section 8., Para.
C of Article 4, unless such service be extended by such
producer to all purchasers under like terms and conditions,
and if so extended shall become part of the condition of
sale contained in the published price List.
The minutes of the October 11, 1933 Code Committee meeting reflect the

fol_lowin_g decision:
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On it being brought to the attention of the Code Committee
that salt salesmen have been paying jobbers and jobbers
salesmen for accommodation incidental to their calling on
trade and which payments have opened a fertile field for
rebates in violation of the Code ..., the Committee voted
that such allowances be discontinued.

o
s

~ On October 17, 1933 a bulletin ‘was issued by the Code Committee to all producers

referring to the above in greater specificity:

Owing to the practice being open to abuse, where salt
salesmen travel with jobbers’ salesmen, and are allowed a
charge of $2.00 or $3.00 per day, or some gther sum, for
~ use of the jobbers’ salesmen cars, the Code Committee has
declared it to be a special service and as such constitutes an
unfair trade practice. Practice should stop immediately.

At a meeting on November 23, 1933 the Committee decided that a producer could
not make a charitable donation if it was made through the producer’s customer "in such
manner that the customer derives direct benefit from the donation." The-Committee also
ruled that "the maximum samples for trial purposes to be furnished a consumer shall not
exceed one package, either bag, sack or barrel -- any trial lot in excess of this shall be
billed at the regular price.” At the same meeting the Committee further decided:

that advertising carrying the dealer’s name, whether in.
newspapers, trade journals, house organs, handbills, etc., where
payment thereof, either in cash or in merchandise, or the
equivalent thereof, is made by a producer, is within the prohibition

[on advertising contained in the ruling of September 16, previously
quoted). | '

This prohibition was later extended to radio advertising.’® The Committee also

prohibited window displays or interior displays when
payment therefore, either in cash or in merchandise, or the

'¢ Minutes of meeting of Code Committee, November 9, 1933, contained in Consolidated File.
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equivalent thereof, is made by the producer to the customer
17

- On November 9, 1933, the Committee voted to prohibit "the shipment of salt on
consignment to a customer ... unless like service [was] extended to all purchasers.”
In December 1933», it was brought to the attention of the Code Committee:
that certain producers were funlishjixg advertising novelties
to help induce sales in connection with the marketing of

their salt .... [T]o determine the extent of this practice, the
. committee instructed the Secretary to request each

producer to furnish a complete list of all _advertising

novelties and premiums now being used in their sales

promotional work‘ and -also ‘a list of ‘commitments with-

customers. to be supplied such advertising material,

showing the expiration dates of such commitments.
Apparently, the use of novelties was not found sufficiently important to raise serious -
concerns. In January 1934, the Committee ruled that advertising novelties

were not under ordinary circumstances in violation of the

code. The committee announced that if a producer views

the uses of any advertising novelty in sales promotion work

a violation of the code and makes specific complaint, the

matter will have careful consideration.

. g. Brokerage
Virtually all of the salt companies used brokers to distribute part of their output.

Prior to the code, it seems to have been common for the producers to compete by
granting brokers commissions.that exceeded. the cost of their. service with the under-

standing that part of their payment would be rebated to buyers (the buyers’ invoices

reflecting sales _at the published list); or by appointing buyers as brokers who were

"7 Minutes of Meeting of Code Committee, February 16, 1934, contained in Consolidated File. |
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granted a commission, although it was understood that no brokerage service would be
provided. These practices were well known to the producers, and their continuation

would provide a means to evade the code, which the Code Committee early on sought

to prevent. In fact, the bulk of the Committee’s effb_rts to __r_cgﬂlate "ﬁnfaj:;practices,_"v
involved brokerage and related issues.
- There are examples before the code suggesting that Erokeragg was_ used probably

to circumvent understandmgs reached about pnces For example, there is-a letter from

the Secretary of the SPA to one of the Ka.nsas producers suggestmg thls

This will acknowledge recelpt of your letter of July 13,
referring to the amount of brokerage allowed to brokers on
your list. This is certainly some stunner. It doesn’t
surprise me at all that you have had trouble in your
territory. The most brokerage paid in any territory in
which the Association operates at present is 20 cents per
ton on-table salt. The 20 cents per ton on common is
varied only when the brokerage is made 3 cents per barrel.
If any broker representing Kansas. concerns, at the
brokerage they are getting, is not sphttmg it, I should be
surprised -- all of which acts against your market every
second.’®

A later letter from the Secretary to another producef reflects the same concern:

It is easy to see why you have no market. When brokers
are permitted as high as 10 cents per barrel on common and
20 cents per barrel on table, it means that in order to get
business, they can reduce the market price 8 cents on
common and 15 cents on table, and still get the regular
margin allowed the brokers.'

' Jrwin S. Moise and George B. Haddock, Manufacturers ‘Control of Dlstnbutlon A Study of
Trade Practice Provisions in Selected NRA Codes 109 (Ofﬁce of NRA, Division of Review, Trade

Practices Study Section 1936).
19 lg
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International, in appointing a new broker just before the NRA, wrote to him as follows:
[W]e will allow you a commission of $1.00 per ton on
shipments of both Louisiana and New York State salt.
This allowance is to cover everything, such as handling
charges, switching of cars or any other costs that may
accumulate. We might say to you that this is considerably
more brokerage than we are paying any other broker that
represents us. However, realizing the situation there in
Tampa and anticipating some real work on your part with
a view to developmg some business, we are making this

~ allowance to you. We ask that you consider it a
conﬁdential proposition 2

How common such arrangements were 1s not known Just before the code took
effect Silas Wa]ter Vrce Presxdent of Intematwnal Salt Co descnbed the vanatron in
brokerage rates:

It has been difficult at times to establish uniform rates of
brokerage on salt and also define the exact status of brokers
and distributors, some receiving flat rates or fixed amounts
per ton, while others received a flat rate per package or
unit according to grade, and still others having received a-
percentage based on prices applying in other territory.?

Early in the NRA, the Code Committee sought to restrict the ability of the
producers to use brokerage to crrcumvent the code’s price and marketmg provisions. It
was ruled that the producer was responsrble for the acts of lus agent, and that any sale

by a broker had to be made at the p_ubhshed pnces andﬂte_rms that would apply if the

producer had made the sale. A code violation by an agent was considered a violation by

thie producer. The Committee also proposed a uniform broker’s conttact that contained

®  Letter from J.G. Womble, Soutbern Sales Manager, Intematxonal Salt Co. to C.B. Gill,
August 20 1929, Contained in Consolidated File.

21

Letter from P. Silas Walter, Vice President, International Salt Co. to Frank Morse, Secretary,
Salt Producers Association, October 28, 1933, contained in Consolidated File.
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specified brokerage rates forweach item sold (for no item was brokerage to exceed 5

- percent of list).

This contract was adopted by all producers and replaced outstanding brokers’

contracts containing different terms or commission rates. The ‘contract, besides _’

specifying that sales by the broker must conform to the price and marketing provisions '

published by the producer, also forbade the direct or indirect rebate of any broker’s

commission to a buyer, provided for cancellation in the event of any code violation, and

required that the producer invoice the buyer directly on any sales made by a broker. The

Hbroker in Florida who had received $1.00 per ton from Intematiohallf received the

following letter dated September 21, 1933 (four days after the Code took effect):

As you have been notified the Salt Code ... became
effective on September 17. In order to comply with the
regulations of the Salt Code, our brokerage rates to you
effective on and after October Ist will be as follows: %

The rates listed were those con‘tained‘ in the uniform broker’s contract. The listed rates
were approximately one-half those oreviously granted.

" There also exists a letter to the NRA from the Southwest Company complaining
about a similar change in its brokerage:

Our regular brokerage on salt has been 10 percent of the net
amount of the invoice. Today we received the following,
letter ’at a recent meeting of the Executive Committee of
the Salt Producers Association operating under the NRA
code, they passed a ruling  whereby the maximum
commission that is permitted to be paid to any broker for
selling salt is 5 percent of the net amount of the invoice.
It is therefore necessary that we cut your brokerage to the

= Unsigned letter from International Salt Co. to C.B. Gill, September 21, 1933, contained in
Consolidated File.
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maximum amount, ‘as allowed by the Salt Producers
~Association’. 2

International’s broker in Florida whose rates had been cut also complained to the

NRA. He received the following response: "While it is the purpose of the
Administratioh to be as helpful as possiole to everyone, yet we cannot participate in

matters of this kind." * In general, the NRA’s position was that the individual

producer was free to appoint whomever it wished as a broker and to offer any brokerage
rate, providing that the contract between the producer and ‘broker contained no code

violation. Since the provisions in the uniform broker’s contract were individually

adopted by the produceré (although the contract itself seems clearly to have been jointly

proposed), and since no provision in this contract yiolated the code, there was said to be - -

no ground or reason for the NRA to intervene. That the code also contained a provision
that prohibited its use to promote monopoly and that the industry seemed jointly to have
agreed on the uniform contract (which the producers then individually adopted) was

considered of no relevance.

The Code Committee also adopted a definition of a broker (with the approval of

the NRA). Thereafter, it was a code violation to appoint anyone as a broker who did not
meet the deﬁnition. The definition is as foilOws:
A food broker isa merchandlse broker [who] is an mdependent

sales agent who performs the services of negotiating the sale of
food, groceries, or other merchandise for and on account of the

B Letter from G.J. Albnght The Southwest Co., to Hugh S. Johnson, Administrator, NRA
"October 24, 1933, contained in Consolidated File. .

# Lettér from E.W. Dahlberg, Assistant Deputy Administrator, NRA, to C.B. Gill, November
20. 1933, contained in Consolidated File.
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seller as principal, and who is not employed or established by or

affiliated with the purchaser or any purchasmg organization,

directly or mdxrectly, and whose compensation is a commission or
_brokerage paid by the seller.”

The intent was, in part to prevent brokerage payments from sellers to buyers that could -

provide a means to transact below published list. This prohibition was later interpreted
(in November 19345 by the Code Committee in the form of a question and answer:

Do the words rebates or other similar allowances by any

means or of any nature include the giving of brokerage
~when such allowance is given to a purchaaer and is the

result of effectmg a sale below the lowest price filed in the
_ specific field of production in which the sale is made?

Yes. A brokerage commission cannot be given to a
purchaser but is only a payment made to an agent or
broker. Hence, the payment of broker commissions to
purchasers is prohibited.
~ A few months before this the Committee had issued the following statement:
A purchaser for his own account is not a broker and is ot
-~ entitled to and shall not receive either directly or indirectly
payment as brokerage or deductions of any amount which
would have been paid as brokerage toa broker had one
been employed. ¥
The deﬁnition of a broker eliminated the receipt of brokerage by certain
coOpe‘rativevs' that returned part of their earnings to their members (who were the

~ cooperatives’ owners). It was known to the producers that the definition of a broker

would result in the elimination of brokerage that had been paid to some cooperétives, and

Minutes of Meeting of Code Committee, October 10, 1933, contained in Consolidated File.
Minutes of Meeting of Code Committee, November 14, 1934, contained in Consolidated File.
Minutes of Meeting of Code Committee, August 8, 1934, contained in Consolidated File.
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it appears that an understanding that this would be desirable was reached before the code
was submitted. When the code took effect, these organizations were denied brokerage

(or other payments in lieu thereof); and this led to a host of protests to the NRA,

particularly by farmers’ cooperatives that had previously received brokerage and now -

were denied it.

h. Farmers’ Cooperatives
The farmers’ cooperatives Wére‘typically_gIOups of €doperative stores or elevators

that jointly owned a central buying orgémization. The salt they acquired was in part for

household use but primarily for agricultural use. Salt was normally shipped directly to )

the stores or elevators but invoiced to the central organization which assumed

responsibility for payment. If brokerage was denied, the stores or elevators would

presumably be serviced and billed ‘,directly by the salt producers: the producers’

salesmen would tzike the orders frbm the storcé and elevators and arrange for shipment,
whereas previously one would have thoug’ht' this was done by the cooperative
orgarxization. If the cooperatives . performed these functions for. its members more
cheaply than the salt producers the denial of brokerage would be costly to the
producers But producers would presumably gain from avmdmg a more general erosion

of prices- if-"brokerage" could be-~pa1d to buyers (whlch,-’c_onsmennga their operations

| overall, the cooperatives would Be). No doubt wholesalers and many other buyers in a

- particular location could have appointed one of their number as a "broker" through Whom

all of their orders might be placed.
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‘Whether the central organizations of the cooperatives had actually provided
services that resulted in the avoidance of selling expense otherwise incurred by the

producers (and which would justify the payment of brokerage) is not clear. Certain of

- the producers argued that the commissions that had been paid to many of the cooperatives

were simply discounts from list or rebates paid in the "guise of brokerage" and they were’
‘anxious to rid the market of them. The implication of their position would be that list

prices were above marginal cost, and that the commissions paid to these cooperatives

R

" were simply price cuts. James B. Westcott, attorney for the SPA, summed up’the view.

of these producers:

Experience has proven that in many instances purchasers
will set up a fictitious purchasing agency or broker with the
sole and only purpose of procuring a brokerage for them-
selves, thus enabling them to purchase merchandise at
lower prices than competitors who do not resort to such
tactics .... As a result ... these purchasers ... naturally
may. resell ... at lower prices, resulting in merchandise
being offered for sale at less than published prices and in
effect practically demoralize any industry that sells its
merchandise on a published price list basis. Our purpose in
defining a broker as we did was to prevent sales to

- fictitious brokers and not in any way to limit sales to coops
[which the industry continued to supply].?

The denial of brokerage to the farmers’ cooperatives and their protests to the

“ NRA, particularly the protests by the Farmers’ Elevator Service Co. and its demands that
~ the NRA act on the cooperatives’ béha]f, led to an Executive Order that prohibited any

“ code provision from preventing payment of brokerage to any cooperative organization

for sefyices rendered because all or any part of the cooperative’s earnings were returned

*  Letter from James B. Westcott, Attorney for Salt Producers Association, to Frank Morse,

Secretary, Salt Producers Association, July 24, 1934, contained in Consolidated File.
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to its members. Nonetheless, throughout the NRA, no brokerage was paid by the salt
producers to farmers’ cooperatives. This was accomplished, despite the Executive

Order, by raising a number of objections to such payments for the NRA's consideration.

By the time decisions about them were reached by the NRA authorities, the NRA itself”

had about come to an end.?

i. Wholesalers’ Buying Organizations

Just before the code was adopted, the producers_'s?éé’ni'“to.have reached agreement

on a list of wholesalers’ buying organizations to which brokerage was to be paid. The -

~ list was adopted uniformly by the producers in each territory, and bquerage could not
be paid to any such organization unless listed. "Producers in one territory could not adc{
to the list of such orgaxﬁzafions adopted by the producers in gnbtbér territory: only the
producers within a territory could n@e the organizations eligible to receive brokerage
on sales made there? The ,list_applicablc to each territory was circﬁlated to all producers
by the SPA, and any salés made‘by or 6r'ganiz_ed thr"ouéh these organizations earned
brokerage ‘of 5 percent. 1 bel_iéve thqt no organizations were added to the list initially

‘_adopfcd‘. '
The existence of this list, which had been approved by the NRA,\ was also used

- to.argue against the payment of brokerage to farmers’ cooperatives.. No producer in any

¥ The objections were that the individual prodﬁcers did not wish the services rendered by the

cooperatives and therefore could not be compelled to appoint any of them as a broker, that such.
payments were often made without services rendered and therefore would violate the rebate provisions

of the code, and that the cooperatives did not meet exactly the definition of a broker which ‘the NRA
itself had approved.
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territory had listed a farmers’ cooperative as a wholesalers’ buying organization eligible

 to receive brokerage. Further, no producer in one territory could add to the list of

buying organizations applicable to another territory, since to do so would have been

intexpreted ’(Awith the approval of the NRA) as a sale below the published prices of the -

producers 1n the territory and therefore as a code violation.
An example of the list to which I refer was circulated by Jefferson Island to its

seles force on June I 1934:
Jobbers Buying OrgaﬁizatiOns Louisiana, Michigan,
Kansas-Michigan, Kansas, Ohio, Utah, Texas and New
York Fields

To jobbers buying organizations we will allow a brokerage
.of 5 percent on the net plant price as arrived at by
~ deducting from the delivered price the freight rate from the
shipping point having the lowest freight rate; excepting on
items on which a blanket price is made, from which no
freight will be deducted.

The above brokerage is to be pa1d to the buymg
organization direct.

The buying orgamzatlons which we recognize at this time
as bemg entitled to the brokerage are as follows

Clover Farm Stores

I.G.A.

‘Jobbers Service, Inc.

Mifrs. Jobbers Assn.
Merchandise Service Corp.
Plee- -Zing, Inc.

Red and White Corp.
Nationwide Stores Corp.
Wholesale Grocers Exchange
United Buyers Corp. '
National Brand Stores
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I do not know exactly what relations existed between these organizations and the
wholesalers on whose behalf purchases were arranged, although I believe that in general

they ananged for the supply of salt (and various other items) to a regular group of

wholesalers and had signed the uniform broker’ s contract with the salt producers. The’

wholesalers (and not the buying organization) would thus be. invoiced directly by the
pfoﬂucer, and no pai't of the brokerage commission paid to the buying organization was
to be rebated to the wholesaler. Presumably, these organizations could arrange sales to

these wholesalers.(in combination with services provided By the producers) more cheaply

than could the producers, and the anangéments would make sense. I assume that 5 °

percent approximated the cost of their services.
- Certain wholcsaiérs’ buying organizations were excluded from the list. For
example, Biddle Purchasing Co. complained to the Code Committee over its exclusion:

We do not know why, when a certain group of wholesaler
buying organizations were recognized as entitled to an extra
5 percent on salt, our company was not included when we
were ... the la.rgest in the business and by far the oldest in
operation, representing the highest class of trade. We tum
orders direct to manufacturer without the use of brokers or
sales expense and, therefore, are entitled to a brokerage of
5 percent as paid to others.* :

Whether Biddle was ultimately added to the list is not known. There is no evidence that

it was.

% Letter from John P. Cole, Vice-President, Biddle Purchasing Co., to James B. Westcott,
Attorney for Salt Producers Association, May 4, 1934, contained in Consolidated File, supra note 1.
Biddle was known to have returned some of its earnings to wholesalers under contract with it. For this
reason, Biddle was later found by the FTC to have violated Sec. 2(c) of the Robinson-Patman Act. See
Biddle Purchasing Co., 25 FTC 564 (1937).
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j. Distributing Companies
Contracts with distributing companies were also regulated during the code. The
distributing companies were firms under contract with one or more salt pro\ducer to

p;ffonn the'vari_ous distribution functions otherwise undertaken by the producer, typically”"*

within some defined geographic area. ‘They solicited orders for salt, arranged straight’

and pool car shipments, sent shipping instructions to the producer, and maintained an

inventory for local pick-ups and deliveries. The digtributing companies typically received -

P

a commi_‘ssion. During the NRA, the distributing companies were required to sell at the

producer’s published prices and to adopt as their own the producers published terms.

The contracts also specified, on threat of termination, that the distributing company retain .

the whole of any commission earned. These provisions control/led the prices at which
the distributor might sell, but they would not coptrol ‘competition among the producers
tb induce the distributor, by means df a higheryqumiss»ion, to shift his efforts to one as
against another producer, or to shift his'_ efforts entirely to another producer. There were
code provisions that sought to control this. On De_cembé‘r 21, ‘1933, the Code Committee
decided that "the rules and regulat_ions established bya produ_cér_ appliCable to distributors
in his territory [are required] to be followed by producers in outside territories when
entering info distributor relatiox_ls." On the same day, the Committee issued a bulletin
to all producers that |
no producer in an outside [teﬁ‘itdry] could make prices or
- grant terms more favorable than the most favorable terms
granted by a producer in the [territory] in which the distri-

butor was located. If a distributor is representing a
producer ‘on an agency basis, the producer is responsible
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for all acts of the distributor insofar as they are governed
by the provisions of the Code. :

I 'suspect, although this could not be altogether confmhed, that the price filing

requirements were extended to cover commissions paid to distributing companies, and

that the producers in a given territory published uniform commission rates (and perhaps
adopted a umform contract) applicable to distributing companies; and the rates and terms

so filed and pubhshed could not be exceeded by any outside producer

I also suspect that the regulation of commissions to distributing companies led

g o e

some of the 'pr_odoce'rs to begin selling salt to them at prices that were not published and

which probably resulted in the distributing companies earning more than they would have

earned had commissions been paid. It was probably activities along these lines that led- -

the Code Committee (on February 6, 1934) to issue the following regulation:

The making of an agency contract with any person who
normally buys salt competitively from more than one salt
producer when such agency contract is made with the intent
of or having the effect of evading the provisions of the
code ... by using agency contract as a means for making
prices to such buyers which are not published as provided
by the code or which, in effect, constitute secret discounts;
and where the purpose and/or effect is to procure all or the
major part of the business of such a buyer constitutes a
- violation of the code.

How effective these controls were is not known.

k. Bulk Salt
Salt in bulk (Salt shipped loose or unpackaged in a carload) was sold to what the

trade called consumers -- those who used the salt directly in some manufacturing process-
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es. Bulk salt was sold in straight cars only, was priced separately by the producers, and
was sold only to buyers who entered contracts in which they agreed not to resell or divert
to other than their own use the salt so acquired. The price scales of all producers

contained marketing previsiens that prohibited bulk sales to ‘other than recognized

_ consumers. During the NRA, certain consumers who violated their contracts by reselling -

A

“part of their bulk purehases were denied future supplieé -- at least until they provided

greater assurance that they would no longer resell any part of their_ purchases -- and

~ certain buyers who before the code were not consumers but had been buymg bulk salt

and reselling it in packaged form were no longer able to do so once the code took effect.

These restrictions applied uniformly in all territories, and the buyers of bulk salt

who had been reselling it in packaged form (and who could no longer do so- after the
code took effect) complained to the NRA. The justification advanced by the Code |
Committee in response to such complaints was that salt shipped in bulk was subject to
deterioration and contamination‘, and that it would be undesirable if any part of it was
packaged and found its way to human consumptxon But we get a very different view
of the prohibition from Intematlonal as it explams to the NRA why it discontinued bulk

sales to resellers in parucular to the A.P. Ames Co. The A.P. Ames Co. was one of

: the ﬁrms that had been packagmg and resellmg bulk salt before the code and complained

to the NRA when it was unable to purchase bulk salt once the code took effect:

~ Our price lists provide that bulk salt will not be sold ... to
resellers, other than recognized salt distributors, for the
reasons stated in our telegram ... dated December 23, 1933;
to wit:

46



"To correct unfair trade practices existing prior to the code,

it has become absolutely necessary to decline to supply
bulk salt to dealers to prevent chiselling of our published
prices of packaged salt with our own salt. It has been the
practice of some dealers as a subterfuge to purchase bulk
salt solely with the object of defeating producers’ pubhshed
prices on packaged grades. There would be no obJectlon
to selling [Ames Co.] bulk salt in carloads for consignment
direct to its' consumer customers,. providing complainant
would agree not to divert such shipments to its own
warehouse for packaging and reselling, and further that
complamant would agree to be bound by applicable
prov151ons of the Salt Producers Code .

In such case, [Ames] would be classified as éfx"agent ora
dealer and would receive prevailing rates of commission or

discount applying to such classification.’

[AJccording to its own admission, [Ames] desires to
purchase bulk salt in order that it may resell at lower than
prevailing published prices of producers in the market in
which it operates, thereby defeating the efforts of the
company to stabilize its natural market ..

We maintain the right to protect ourselves and our
customers against such competition, and to sell our salt to
whomever we please at such prices and terms of sale as we

- may publish in accordance with the ... Code. We cannot

be forced to be placed in a position nor to adopt practices
that will result in selling salt to customers who in turn

resell in competition with ourselves at prices and terms that.

result in the demoralization of the market, and a loss of
revenue to ourselves and the industry .... If we did not
adopt this policy and protect ourselves against such
competition, it would mevxtably result in a situation that
would cause us to sell a major portion of our salt at little

or no profit .... [W]e cannot sell bulk salt to customers

who would purchase and resell same at little or no profit in
competition with us. This is the manner in which
complainant has operated in the past and would continue to
do so according to his own admission. *!
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Letter from P. Silas Walter, Vice-President, International Salt Co.,

Deputy Administration, NRA, February 14, 1934, contained in Consolidated File.
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~ unwarranted.

Similarly, a letter of February 23, 1934 from the Secretary of the SPA to H.T.

Bibb. Co., states that the reason why Morton refused' to sell bulk salt to resellers was to

prevent 'Yrepackaging of salt for the purpose of defeating their published priées to the ~ V‘

trade. "
The NRA’s response to the Ames Co. was that (1) no code provision prevented
International, if it wished, from supplying Ames and (2) no code provision gave the NRA

authority to compel International to supply Ames. It was also-neted "“that the controversy

" is one not coming within the jurisdiction of the Administration.” 3 This response was - - -

not lightly received by Ames:

Your letter proves you have not considered the rcal issue.

Why will not producers sell salt in bulk to any resellers?
We demand an answer to the question. The Code gives
you authority to prevent discrimination and monopoly. Use
it. . Shall push case to the limit.*?

This in turn received two brief responses from the NRA: (1) that it could not act in this
controversy * and (2) that "further investigation of the situation appears to be

"35 There the matter seems to have rested.

2 Letter from R.B. Paddock, Deputy Adtmmstratlon NRA, to Mr. Redman, Secretary, Peabody
Chamber of Commerce (writing on behalf of A.P. Ames Co.), February 26, 1934, contained in
Consolxdated File.

3 Telegram from Mr. Redman, Secretary, Peabody Chamber of Commerce, to E.W. Dahlberg,

- Asst. Deputy Administrator, NRA, date unknown, contamed in Consolidated File.

IR Letter from E.W. Dahlberg, Asst, Deputy Administration, NRA, to Mr. Redman, Secretary, ’
Peabody Chamber of Commerce, March 10, 1934, contained in Consolidated File. .

% Letter from E.W. Dahlberg, Asst. Deputy Administrator, NRA, to Mr. Redman, Secretary,
Peabody Chamber of Commerce, March 14, 1934, contained in Consolidated File.
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- It seems reasonably clear that during the NRA the prices of packaged salt were
raised relative to bulk salt by more than the cost of packaging, and that this would have

encouraged the purchase of bulk salt for resales as packaged salt, which would tend to

diminish the differences between bulk and packaged’pr_ices to differences in packaging ‘

costs. Since the list prices adopted when the code took effect were those that existed just

before it, the same ihcentive presumably existed before the code, particularly when the
producers sbught to sell at list, so the existence of bulk sales to resellers before the code
probably caused transaction prices of paékaged?salt to faff below published list. If the
resellers ceuld have converted bulk to packaged salt and distributed it more cheaply than
the producers, then during the cotie, agency contracts might have been entered with the
resellers, but with the understanding that resales would be at published list. But the
resellers.‘often did not’}wish to do this -- appai_'ently‘som'e of them were offered agency
contracts but refused to accept them -- suggesting that they were not more efficient
package(s and distributors than the producers. / |
At any rate, the refusal to sell bulk salt to resellers suggests that during the NRA
the pioducers were discriminating against purchasers of packaged salt. This is not
“altogether implausible. Consumers of bulk salt often converted the salt to brine for use
in their manufactui_f_ing processes, a.nd these buyers may“have had relatively greater access

to alternative brine sources (say ‘through their.own brine wells, or from firms that only

extracted brine, neither of which were under the jurisdiction of the salt code) than did

users of smal}le‘rb quantities who purchased their salt in packaged form. John L. Ryon,v
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Sales Manager of International, mentioned that bulk prices were kept close to costs
because of these substitution possibilities.*

At the time of the NRA, 45 percent of total salt output (in tons) was qontained

i brine produced by firms not subject to the éode. George Haddock, who was involvéd ™

in the NRA’s administration of the cbdé, later wrote that toward the end of the NRA,
when it became reasonably clear that code violations were unlikely to be'punished, the

producers again began to ship in bulk to resellers; but more commonly, consumers -

X

.buying‘in bulk began to sell part of their salt to resellers who arranged its resale.”’ =~

1. Discounts
During the NRA, certaiﬁ discouiits from list prices were granted to what were
called "quantity buyérs. " Each discouni was publjshcd by the producers in each territory
as was a list of buyers certified as eligible io receive it. Certification that a buyer was
eiigible for a discount on his purchases in a particular territbry was made either by an
individual producer in the territory (siubject to verification by the Secretary of the SP,A)

or by the Secretary of the SPA. A list of eligible buyers in each territory was circulated

e . . . ) . i
to all producers by the Code Committee, and no producer in one territory could add to'

the list of eligible buyers or grant a discount larger than that published by the producers

in another territory. The discounts applied to salt purchased for particular uses, and a

‘complete listing of all discounts and the buyers who were eligible to receive them is not

% Record, 4307-4-3-6, at 24.

Supra note 18, at 146.
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available. General agreement on what discounts would be granted seems to have been
reached prior to submission of the code, and except for a discount on table salt sold for

household use (described more fully below), what evidence exists suggests that the

discounts and the lists of buyers eligible to receive them were identical in all territories. ©

The discounts were not strictly quantity discounts, insofar as this means that price '

declines with the amount a buyer purchases from an individual producer. Instead, each
discount was based on the buyer’s aggregate purchases from all producers over the past

12 months. Once a buyer was certified, the discount took effect in 10 days. - All

- producers then granted the discount on all sales to the certified buyer subsequent to the

effective date. Eligibivlity was lost if the buyer failed to purchase the annual volume
specified by the producers as necessary to secure the discount. In practice, a producer

either supplied an eligible buyer nothing or granted the discount on any sales made to it.

~ Each producer’s published price list indicated that a particular discount would be granted

to any buyer whose aggregate purchases from all producers met the Spc:ciﬁed
requirement. This satisfied the code requirement that the individual producer publish the

terms at which it would sell and abide strictly by them. To discount to any buyer who

‘was not certified and whose identity had not been circulated to all producers was a

violation of the code. - Except for the discount on table salt, for which some evidence was

- developed during the NRA: and which I will discuss in Chapter.V, there is no evidence

from the NRA file suggesting how or why the producers’ costs were lower on sales to

the certified buyers.
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One discount was granted on evaporated salt sold to baking ‘companies that had
purchased 1000 tons or more during the past 12 months. A memo from International Salt

Co. to its sales depaftment and to the Code Committee dated December13, 1933 indicates

“that “we have ascertained that the following buyers have taken 1000 tons or more during

the past 12 months" and lists 7 lafge bakery compmﬁes eligible for the discount on

baker’s salt. The mefno goes on to note that
it is required to certify that [the buyer] individually
purchased 1000 tons or more during the past 12 months,
unless our sales records disclose that to have been the case.
Should our records not confirm such fact, then certification
of the buyer shall be subject to confirmation through the
Secretary of the Salt Producers Assn.

If any producer objected to International’s certification, it would have been subject to

verification by the SPA. International’s list was circulated to all producers and any sales

to these buyers in New York and Louisiana territories (where International produced salt)

were discounted. By Jan 29, 1934 four other bakery companies were qualified by other

producers or by the Secretary of the SPA and their names also were circulated to all

producers. The list of baking companies eligible for the discount was uniformly adopted

m all territories. International’s December 13 memo also lists three bakers’ buymg

organizations entitled to brokerage of 5 percent. This listing applied specifically to New
York territory, although I believe that the same list was adopted in all territories. The
memo notes that

‘no additional Bakers’ Buying Organizations will be listed

unless by approval of the Producers in New York State,

and the usual 10 days notice shall be given to the Code

Committee before such buying organization will be listed -
and entitled to a brokerage.
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A discount similar to that to large baking companies was granted to butter and

margarine producers who purchased 1000 bbls. or more per year. The list of certified

buyers included 14 firms. The discount and the list of certified buyers were uniformly

adopted in all territories. -

A similar discount also was granted to "quantity bUyerS" of ,t,able’ salt. - The
discount was pubhshed by the producers in each territory and was granted to buyers :

certified as eligible by the individual producer or by the Secretary of the SPA. Ehgible :

buyers were those whose aggregate purchases of table salf 'from all producers dunng the
past 12 months exceeded_ a spemﬁed dollar value. Alon’g with the dollar values, other
definitions were applied to quantity buyers that sought to insure that discounts were
granted primarily to the large retail chains. Each producer published the discount and
specified that it would be granted on any sales of table salt made to an eligible buyer.

That is, the grant'of the discount by any producer to a quantity buyer did not depend on

the amount sold by the producer to the buyer. The list of eligible buyers in each

territory was circulated to all producers by the SPA. A producer in one territory could
not certify name a buyer in another territory as eligible for a discount, nor could a
producer in one 'territory grant a discount on its sales to a quantity buyer in another'
territory rhat was larger than the discount published by the producers in whose territory
- such sales-were made. Fur-th_er, no Vproduceri could grant a discount on table salt except

to a buyer certified as eligible to receive it. Table salt on which the discount was

granted was uniformly defined as evaporated salt (and in certain instances rock salt)

packed in standard containers of speeiﬁed weights. The discount applied to the buyer’s
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purchases of these packages onl);. The annual value of purchases necessary to secure the
discount was not the same in all territories, and this led to some differences across
territories in the identity of qualified buyers. In New York’territory only, there existed
a sca]e of discdunts based on a range of annual purchases. In all ot\her‘territon'es‘ the "
discount was lO percent (of elther the base price for dehvered-pnce items or the blanket

price for blanket-pnced 1tems) Except in New York, the discount was granted to buyers

whose purchases of table salt dunng the past 12 months aggregated at least $100,000 (m

» g e

Lou151ana temtory the minimum was $250 OOO)

The discounts on table salt led to a host of protests to the NRA by wholes alers

who did not receive them. Their aim was to get the NRA to eliminate the discounts. _

This the NRA did not do.  But the protests as well as disagreements among the

| producers over the desirability of discounts on table salt led the NRA to investigate the

issue. In Chapter V, I will return to discuss in greater detail the discounts on table salt
durmg the NRA and the protests and disagreements and how they were handled by the
NRA authorities. The character of the discount duﬁng the NRA is helpful to

understanding the $50,000 annual-volume discount that the FTC later challenged. The

$50,000 discount reflected a revision of the basic discount that existed during the NRA ™
‘and which was subsequently continued by the producers. The revision was adbpted in’

1936, just after the Robinson-Patman Act was passed. In my view, the revision reflected

ank'attempt to continue the discount in a way that the producers believed was unlikely to
be challenged, and if challenged, would prbvide a better defense. It turned out that the

producers were mistaken about this.
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m. Territorial Pricihg
Prior to and during the NRA, probably over 90 percent of salt shipments (in tons)

was sold under a delivered price system: the price at any destination equalled the f.0.b.

plant price of the producers in vwhose “territory" the destination was located plhs the”

lowest rail-freight to that destination. The "temtory" assxgned t0 a producmg state’
usually was deﬁncd by the border where frelght cost from the producmg pomts in that
state rose to equal (or approximately so) the frelght from another producing state. The
producers in one terﬁtofy making shipmehts intq anothef'territory adobted as their own
the delivered prices of the producers into Whose fenitory such shipmenté were kx:nade.

Pricing in this way is consistent with competition among salt producers. But since the

code’s aim was to reduce competition, such pricing also could be the result of a lessening

of competition amongksalt producers.

To illustrate coﬁsistcncy with competition, sﬁppose that the producers competed
and that the marginal cost of production was constant and identical in each producing
state. Then the delivered price to any destination would equal the marginal cost of
production i)lus the lowest freight cost to it. Shipments from ea(;h pfoducing state wquld
be confined 't‘o its "territory" as defined abov_e; If marginal cost differed across
prdducin_g states or was rising, then shipments from each producing state need‘ not be
confined to its territory. |

Thus suppose that marginal cost in pfoducing state A is less than in producing
state B (Wben producers m A supply the total demand in territory A and producers in B

supply the total demand in territory B). At the boundary of their territories (where
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freight cost from A equals that from B) the net price (the price net of freight) that the A

~producers receive, given competition, would equal their marginal cost of production.

This price would be below the net price that the B producers receive, since their
marginal cost is higher. - This difference in net prices would lead the A producers to
divert some of the1r exrstmg shlpments from destmatlons in A to destinations in B, since

on shlpments to some destmatrons in B the net price they. recelve would be h1gher Such

diversions would cause the net price throughout A to rise, because less 1s shrpped there.

L

Conversely: the net price throughout territory B would fall At the destmatlons
in B that receive shtpments from A, the B producers would find, on therr current
shipments there, that the net price they receive is less than on their shipments to
destinations in B not reached by shipments from A. ThelB producers would gain by
diverting some shipments from destinations in B reached by shipments from A to
destinations in B not reached by shipments from A. Such diversions will cause the net
price throughout B to fall.}

A rise in the net price received by the A producers also will them lead to increase -

their output, and this will mitigate the rise in net price in territory A and influence

Shipments from A into B. Conversely, the B producers, when confronted with a lower

net price, will reduce their output, and this will mitigate the fall in theﬁ:net price '.'in
territory ‘B and also influence shipments from A into B. If the marginal cost of the B
producers incrcasesf‘wi_th output, then their marginal cost will equal the lower net price
only at a smaller output. If the marginal cost of the B producers is constant but above

the A producers’, then a net price that equals the B producers’ higher marginul cost coutd
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only be secured at destinations in B closer to the point of production there -- where
freight costs from B are sufficiently below those from A to offset the difference in
marginal costs. This can only occur when the output of the B producers is less than what

was initially assumed.

In équilibrium, the delivered price of the A producers wQuld equal their marginal" -

cos,tv_ofi production piusf freight to any destination to which they ship. The delivered pn'cé
of the B producers would equal their marginal cost of production plus freight to any

| déstihation to which they ship. On shipments by the A producers to any destination in

te’rtitory B, the delivered price from either A or B could not differ. Since the A -

producers could charge no more on shipments into territory B than what the B producers

charge, then the A produce;_‘s, on shipments into territory B, could do no better than to
- "adopt" the delivered prices of the B producers to any destination in territory B.
Similarly, if shipments instead were from the B producers into territory A (which.‘wc_)uld

occur if the conditions assumed above were reversed), the B producers would adopt the

delivered prices of the A producers to any destination in territory A. This essentially is

the system that was adopted by the salt producers.

As described so far, the delivered prices at any destination in territories A and B

are competitive. But in fact, in certain producing states at the time of the code, there

was only one produc’er.-?Consequently, delivered prices may not-have been competitive

at each location, although producers making shipments into another territory still adopted

the delivered prices of the producers into whose territory such shipments were made.

57

]



%

To illustrate this, suppose initially that the producers in A and B compete, and

| that the marginal cost of production plus freight from A and B are equal at the boundary

of their territories (when the demand in each territory is met by the producers located /
there). Suppose next that the A producers reach an agreement not to compete, and that
as a result their net price is raised above their rugirginal cost of prciduc'tiori.", Let the A’
producers’ shipments to each destination be such that they receive the same net marginul
revenue (margmal revenue net of freight) on all of their shlpments in territory A. The

delivered pnce of the A producers is now higher than before at all destmatlons and

therefore is hrgher at the boundary of their territory with B. The B producers assumed

st111 to compete would now find it proﬁtable to divert shipments from territory B into . - -

territory A until the net price they receive is everywherevthe same. _Such shipments will
cause delivered prices in territory B to rise and in territory A to fall. Thehigher net
price received by‘ the B producers also will lead them to increase their output, mitigating‘
the extent to 'which price 1n both territories will rise. On their shipments into territory
A, the deliyered (prices of the B producers could not exceed the delivered prices of the
A producers;. so again the B producers wvould. "udopt" the delivered prices of the A
producers for_smpzeuts the B producers meke into territory A.

The extent to which shipments by the B producers would be made into territory

‘A, given any rise in price by the A producers, would depend in part on how freight costs

vary with distance and- how the B producers’ marginal cost of production varies with

changes in their output. Presumably, the A producers would take ‘thes'e factors into

account in deciding by how much to raise their price. The demand the A producers face
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will be more elastic the more responsive are shipments from B to any given price

increase by the A producers. Nevertheless, that additional shipments from the B

producers into territory A may occur does not mean that the A producers would not find |
a price increase profitable. In equilibrium, the net price the B producers receive at any

destination in territory A would be the same as that received by the A producers. This’

'res_u'l:t’ would égai_n be reflected by the B prodﬁcérs a&optihg the prices set by the A
producers on shipments to destinatibns in territory A. o

If the A_pr‘oc.lu'cers and the B producers. had each ‘réached agfeements not to
compete, price would be.raiseydAin both territoyri‘es.- If , fbr exz;rnple, the marginai costs
of production of the A and B producers were the same and ‘the. territorial boundary
deﬁne‘d the area beyond which shipments from} either territory would not be m;ade wheh
the producers competed, then this boundary also would define where, at the higher prices

set, marginal revenue (net of kfreight) would be the same for the A and B producers. For

if, at this common marginal revenue, price would otherwisé be higher in (say) territory

A, because the elasticity of demand in A is lower than in B, then buyers would purchase
in B and ship to A, so that any such difference in elasticities would no longer hold. A
restriction in output in both territories could thus occur. If the maiginal cost of

production of the A producers was lower than that of the B producers, shipments from

~A.into- B could occur, but :net marginal revenue and net price. in each. territory.

nonetheless would be the same. On shipments from A into territory B, the A producers

would adopt the delivered prices of the B producers; and conversely, the B producers
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that the list prices reflected what the producers mrght have hoped to achieve.

would adopt the A producers’ delivered prices if shipments into territory A from B were
instead to occur.’®

The territories existing before the code were incorporated into the code.

Shlpments from one terntory to another were not prohlblted but were required to -

conform exactly to the list prices and other terms of sale of the producers into whose

terntory such shipments were made. Imtlally, the producers in each territory adopted

the list pnces exrstmg JUSt before the code which had been pubhshed but largely 1gnored

.o

J ust before the code 1t appears that transactlons pnces were often below list, suggestmg

Lt

If before the code list prices were above‘marginal costs of production plus freight,

‘individual producers would have an incentive to cut price in their own territory or on

shipments into other territories. Such behavior if widespread or frequent would erode
the published lists, as apparently occurred ‘prior to and After the code. During the code,
the mabﬂrty of the producers to se]l at other than their pubhshed lists, and the pnor

pubhcatlon circulation, and presumably enforcement of their pubhshed prices, as well

as the control over ways to circumvent such pricés (i.e., by controlling the definition of
and payments to brokers, agents, jobbers’ buying-organizations, quantity buyers, etc.),
probably led to far more sales occurring near published list than previously had been

experienced by the producers. The secret cutting of price from published list was the

%. The price set in each territory may not maximize joint profits. For example, the A producers
might reckon that a reduction in their price would draw additional sales from territory B, so price is
reduced to account for this, and similarly for the B producers. Consequently, price may be too low to
maximize joint profits, or too low relative to the prices that would be set if all prices were set
centrally.
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basic "evil" that D. Peterkin, Sr. stated that he hoped the code would eliminate, and I‘
suspect that to »some extent his wish was fulfilled.

| Within each territory, the joint setting of prices (taking account of potential |
shipments from other territories) was prqbably not too difficult, if only Qecausé in most *
tenitdries the numt’)er‘ of producers was not ylarge; (as will be noted in a moment). AIsb, '
the NRA encguraged joint behavior, as well as’the publication of prices aiid other ierms
of sale to which each j_pro,ducer had to abide, all of which would tend to reduce
competition. Effo,rté to maxitnize joint p_roﬁts‘ by setting prices centrally for eachk
prdducing state and defining its shippihg diétances (beyond which shiﬁments would not
be permitted) probablly posed a more complex problem, and a larger number of producers
would have to be involved in resolving it. Such an effort does not appear to have beeh
attempted. o

The extent to which price in one territoxfy lmight ‘be reduced so to capture

additional salés in othet territories probably was limited by the fact that certain of the
producers had plants in more than one territory. The relati&e gain from additional
shiprhcn‘ts from one into other territories would be less for the producers opemting in
more than one tenjitqry (since they would share in the lqss in the territories into which
such shipments were made), so these producers- would be less inclined to ‘make such
shipments. : Further, .sﬁch. additionil shipments. could not be made secretly under the

code.
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n. Blanket Pricing
The delivered pricing discussed above did not cover table salt packed in cases of

cartons for household use: in particnlar cases of 36 1-1/2 Ib. squares and 24 2-Ib.

‘ ronnds, or Morton’s BL, packed 26 26-0z. rounds to the case. In all territories, these

items were sold at uniform (or blanket) delivered prices before, during and after the
NRA. These were items of table salt sold to grocery wholesalers and chains on which

dlscounts were granted that the FTC later challenged There is no evidence or discussion

. &y

from the NRA’s files or FTC s proceedmgs suggestmg why blanket pricing was used for: .

these 1tems and no others Blanket pncmg is not eas1ly understood, particularly “;hen
most of the industry’s shipments were priced dlfferently. I offer Just a few comments. . - -

| ‘It ls possible that table salt coxnpared with cther salt was relatively more costly
for the proclucers to sell at greater distances from their plants. 'Theproducers’ Selling
activities, which involved primarily generating orders and assembling them for shipment
in carloads;~ could then have been aeccrnplished 'more cheaply by the.'buyers at rnore

distant locations. The producerS’ savings from this could have approxim’ated' the

~ additional freight for more distant shipments. A blanket price is consistent with this

pc;sslbility, but there is almost no evidence in support. Why table salt would be unique
in this respect is not obvious. |

| H It valso‘ is pcssible that :the cost of acc'ounting.for and bﬂhng actual freight for the
rnany small orders for this salt exce_eded the additional cost of freight on more distant
shipxnents, so that a blanket price (including average freight) was more profitable.

Again, although possible, there is no evidence in snpport.
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It also is possible that the derived demand for salt was less elastic at destinations
closer to the producers’ plants, since relatively less is shipped to these destinations by

producers in other states. The producers jointly might account for this through blanket

pricing, which, since freight costs rise with distance, yields higher mzirgins at

| destinations closer to the plants. Blanket prices would avoid reshipments by buyers only

if the higher margins at closer destinations were less than the additional freight from

more distant to closer destinations. I do not know whether this condition was met. Why

this possibility might hold only for table salt also is not él’éai.’"Further, if margins wer.é:

greater on closer destinations, the producers, if they were to compete (which they seemed

to do before and after the NRA) would each attempt to sell more of their output closer

to their plants, causing downward pressure on transactions prices there. At any rate,

althoﬁgh I can offer little by way of explanation, the FTC’s concerns in Morton and

International focused on carload discounts and discounts to "quantity buyers" of table
salt, and these discounts were not related to the buyers’ geographic locations. All in all,
my guess is that ihe cost of accounting and billing for actual freight is the more likely

explanation.

o. The Producers

- I list below the:producérso‘f vacuum-pan salt by territory. These firms were also

the. major_p‘roducers of medium salt. The list excludes the very small producers of

medium salt only. All territories except Kansas had three or fewer producers of vacuum-

pan salt. Kansas had five producers:
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Louisiana:  Myles, Jefferson Island, and International
New York: International, Watkins, Worcester

Ohio: Colonial, Ohio Salt Co., Union

Michigan:  Hardy, Diamond Crystal, Morton

Kansas: Barton, Carey, Morton, American, Diamond Crystal
Texas: Morton -
Utah: Morton

Oklahoma:  Texaco

The NRA file contains no information on the production of the various firms, and

the FTC’s investigations did not collect this information systematically. Production

_ information that the FTC did collect reflects the output of.gvaporated salt (vacuum pan

.. and medium salt) by some of the firms in 1936 or 1937. The information that exists on

the output of the various producers relative to total production‘ in ea.chkof the different
producing states, and relative to U.S. production (excluding California production), is |
given below. | |

The production of eva;;omted salt in Louisiana in 1936 or 1937 is not known.
The Bureau of Mines * did not report Louisiana production separately, butj combined
it with p;oduction in New Mexico, Oklahoma and Utah. There is no evid¢née that
vacuum-pan salt waé pfoduced in New México in 1936 or 1937. In these years, some
medium salt was produced in New Me){ico, but I suspect in very small quantities. I;l
O};lahoma, Texaco Sait Products Co. was the main producer, and it discontinued

production in 1936. There is no evidence that its facilities were used by others to

‘produce salt in 1936 or 1937. Probably very little evaporated salt was produced in

Oklahoma in 1937. Production in Utah, which contained one of Morton’s plants, is not

¥ The ﬁghres on total production are from 1937 Minerals Yearbook 1416; 1938 Minerals
Yearbook 1271. ‘ ,
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known for 1936 or 1937. Louisiana production plus that in Utah, New Mexico and
Oklahoma was 133,936 tons in 1937.% Jefferson Island reported production in Louisiana

of 53,823 tons in 1936, or 40 percent of the above total.* In 1937, its share of

Louisiana production alone would probably have been well above 40 percent. '_I‘he'/

production in Louisiana of Myles and International is not known. International’s

pr"odu‘ctiobrvlv in New York and i,ouiSiana combined was 186,296 tons in 1937.
International’s production then equalled about 27 percent of the combined production in
New York and Louisiané (the latter ihcluding prdd'ucti'g;x-' in New Mexico, Utah and

Oklahoma). Of Ihtemational’s net sales of evaporated salt in 1942, 13 pérceni was

derived from its production in Louisiana. “* If this proportion also held in 1937, then

Intematiénal would have secured about 13 per‘cedt of I.puisiaha production (including
production in New Mexico, Utah and Oklahoma). Presumably, International produced
mére "than 13 percent of Loui’sia_nak’s productibn aloﬁe.

| The Bureau of Mines repo,i‘ted Utah pr‘dduction in 1938. In that year, productidn
in Utah equalled 42.5 percent of the combined production in Utah and Louisiana (the
__latter including production in New Mexico, Oklahoma and also Colorado, which was
added to the Louisiana figures in 1938). I believe that production in Colorado was

relatively very small. If production in Utah as a percent of production in Utah plus

“ 1938 Minerals Yearbook 1271. .

“  Record, 4319-4-3, at 531.

©  International’s output in 1937 is contained in Record, 4307-4-3-2, at 211. Sales in 1942 are
contained in-Report on Review and Extension of Cost Analysis Advanced in Justification of Prices,

Appendix A, Record, 4307-1-2.
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Louisiana (including the production in New Mexico, Oklahoma and Colorado) in 1938
alsb held in 1937, then Jefferson Isiand would have produced about 70 percent of

Louisiana production alone, and International about 30 percent. Myles, which was

wzﬂ‘vvays reported to be a Very small producer, would have’produée'd just over zero percent

(and a larger percentage if Intéfnational’s output in Louisiana relative to New York was
less m 1937: \than in 1942). Production in Louisiana was probably dominated by
Jefferson Island and International. Louisiana prodliétion in 1938 (excluding Utah) was
Eapproiﬁﬁately 3.7 pe.fcent of U.S. production. Conséquexit;; , .i;ffgrson Island produced”
éﬁoﬁt 2.6 perceﬁt of U.S. output, Myles just over zero percent, and In‘temat‘irbnal'
(cdmbining its New York and Louisiana production) about 8.5 percent.

Ih New York, no information exists on the produc’:tidn of Watkins Salt Co. or
Worcester Salt Co. In 1937, Intematibnal’s production in New York, assuming that 13
percent of its total output occurred in Louisiana, would have equalled about 43.5 percent
’of New York production. The balance would have been pdeuced primarily by Watkins
and Worcester. (There were probably a few Small pfoducers of medium-salt lénly in New

York.) Watkins and Worcester each operated one plant and International operated two

Plants in New York. The combined production of Watkins and Worcester in ‘1937

';"f)r()bably equalled about 56.5 péfcent of New York production and 9.6 percént of U.S.

production.
In Ohio, Colonial Salt Co. produced about 100,000 tons-and Ohio Salt Co. about

190,000 tons in 1936.* Total production in Ohio in 1936 was 414,046 tons, so Coionial

“ Record, 4319-3-2, at 294, 299.
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secured about 24.2 porcent, and Ohio Salt Co. 45.9 percent, of Ohio production. The
balance (of 29.9 percent) was produced by Union Salt Co., and by a few small producers

of medium-salt only. Production in Ohio equalled 19.1 percent of U.S. production in

1936, so the three major producers in Ohio secured, respectively, about 4.6‘, 8.8, and”

something less than 5.7 pcrcent of U.S. production in that year.
In Michigau .the major producers were Morton,and Diamond Crystal. Hardy,
whxch also produced in Michigan, produced about 50, OOO tons 1n 1936 “o0r6.8 percent

of Michigan output Except for relatively small quantitiés of medlum salt produced by

a few other firms (for example, Saginaw Salt Products Co. is known to have produced -

about 5,000 tons of medium salt in 1936), the balance of Michigan production was

secured by Morton and Diamond Crystal. Neither firm’s production in Michigan .is
known. Total production in Michigan in 1936 equalled 41 percent of US production,
so Hardy secured about 2.7 percent of U.S. output. |

In Kansas, Carey Salt Co. produced about 65,000 tons in 1936, or 26 percent of
Kansas production in that year. ' Barton Salt Co. produced 42,398 tons in 1936, or 17

percent of Kansas production.® The balance (of 57 percent) was produced by Morton,

Diamond Crystal and Am_erican Salt Co. Kansas production in 1936 edualled 11.4 percent
of U.S. production, so Carey produced 3.0 percent, and Barton, 1.9 percent, of U.S..

production. If production in Kansas and Michigan is combined, then Hardy’s production

equalled about 4.6 percent of this total, and Barton’s and Carey’s about 3.9 and 6.0

4“4 Record, 4319, 4-3-3, at 541.

“ 1d. at 551, 567.
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, pereent, respectively. Diamond Crystal’s production (which occurred in Kansas and

Michigan) equzilled 16.3 percent of the Kansas—Mic}ﬁgan total “ Morton and American

would then have secured about 68.8 percent of the Kapsas—Michigan total. .
Morton’s total prodliction (including that in Cﬁﬁfdmia) in 1936\ was 574,763 tons,

47 Morton’s production in

or 22.7 percent of U.S. production (including Qe,lifonﬁa .
Califomia is not known. If Morton’s output in each of its plants was the same, then its
production m 1936 would héve equalled 22.1 pereent of | U.S. production (excluding
' California). o T
To summarize these bits of information, I list below the major producers of

evaporated salt, and the production of each relative to total production in the various

producing states and in the U.S. (excluding Califdmia): '

% - Record, 4319-4-3-2, at 313.

7 1d. at 191.
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Firm Producti;n Sﬁue: Producing State Production Share: U.S.,
Excluding Calif.
Jefferson Island 70.0 (Louisiana) 2.6
Myles >0.0  (Louisiana) > 0.0
International 13.0  (Louisiana) 85
435 (New York) '
,Col;)?nia.i | . 242  (Ohio) 4.6
Ohio Salt 45.9 (Ohié) 8.8
Union 29.9  (Ohio) - 5.7
Watkins na (New York) n.a
Worcester n.a (New York) . n.a
American n.a (Kansas) n.a
ﬁaﬁon 17.0  (Kansas) 1.9
3.9 . (Kansas-Michigan)
Carey 26.0 (Kansas) . 3.0
6.0 (Kar;;;ls.-i‘\di;;igan)
Hardy 6.8 (Micﬁigan) 23
4.6 (Kansas-Michigan
Diamond Crystal n.a (Michigan) 8.1 |
16.7 (Kansaé-Michigan)
Morton n.a (Michigan) 22.1
- 68.8 (Kansas-Michigan)
100.0  (Texas)
. 100.0 fUtah)

£

el

The estimates. of output of the listed firms account for about 80 percent of U.S.
production (excluding California) reported by the Bureau of Mines. The discrepancy
between the estimates and total output reported by the Bureau of Mines is accounted for

in part by the absence of production figures for American Salt Company and for certain
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producers of medium-salt only, by possible overstatement of Morton’s >Ca]if0rnia
production, and perhaps underréporting of output by the producers to the FTC (which
onlly requested estimates from them).

AH in all, aithough they are not very complete, the figures Sl;ggest that-output-in‘ -
~each tetritofy kwas concehtraied in a small number of producers, so that during }he,code‘
'thé setting of priceé _in each territory could have occurre;i, taking account of thé éfféct

that any rise in price in one territory would have on shipments drawn frqm other

>

. territories. If S0, combined marginal cost (given existing services) of producers in each

tei‘ritory would have equalled marginal revenue (net of freight) to any destination to

which shipments were made. During the code, this marginal revenue would have been . .

less than price, and a restriction in output would thus have occurred.

In 1933, prices of vacuum-pan salt (exclusive of container costs) averaged $6.20
pé'r ton.** The code took effect in mid-September 1933, but contracts previously entered
at prices below the prices published §vhen the code took effect were permitted to continue
into October, 1933 and for some of them longer thar; this. The NRA file also mentions
that buy’ers' bought heavily in anticipation of the code. It was reported (in February,
,A;,fl934') that’vthese stocks "had not yet been cleared from the merchant’s warehouses. "
’During 1934, which is the only full year of operation under the code, output declined by

about 13.2 percent, and the average price per ton increased by about 4.2 percent, from

" % 1934 Minerals Yearbook 931. k e

“  Report of the Committee in Support of Discounts at 5, contained in Consolidated File, supra

note 1.
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the levels existing in 1933.%° If demand had remained constant or declined and the
producers were behaving competitively, the price increase in 1934 would not be expected

if marginal cost was either constant or increasing with output, unless costs shifted up in

1934 relative to 1933 If demand had increased, the reduction in oﬁtputy would not be

expected. Whether factors existed in 1934 that caused costs to shi‘ft:‘upbrclative to 1933

is not known, although it is doubt_ful. In 1936 and 1937, when the influence of the code

might be expected to have lessened, output increased on average by aboqt 16.7 percent ‘

per year from that in 1934, and prices fell on average b.y‘-7'.§;perc:en‘t per.,year,{Which
would not be expected if the producers had been behaving competitively.during the code

and marginal cost was either rising or constant.*

~p. Events After The Code
The NRA and the code came to an end in the Spring of 1935.- It is clear,
however, that the producers sought to continue on a voluntary basis the practices they
had mandated during the code. Meetings of the’ Code Committee apparently continued
in subsequent months, although this Commit_tée was then the Exec_:utive Committee of the
SPA. Pubﬁsﬁéd prices and terms of sale continued to be set by the producers in each

territory, and in each territory the published prices and terms of sale of the various

producers - were ‘identical: -Producers shipping salt from' one ’territory .into. another

continued to publish the prices of the producers into whose territories such shipments

% 1936 Minerals Yearbook 918.

Si 1938 Minerals Yearbook 1273.
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were made. These pricing practices, assuming they were not sunply a price-fixing
agreement need not be inconsistent with competition, a]though if the published prices
that existed during the code were continued after it, competition would be reﬂected by
transactrons occurrmg below pubhshed list, which is what the producers described as -
common pracuce before the code took effect. Discounts granted to quantrty buyers
were} initially contirrued, and the buyers eligible for any discount were qualified in each
territory by the individual producer there, or by the Secretary of the SPA The names
of all quahﬁed buyers were crrculated to a]l producers. Quahﬁed buyers were granted
the discount on any sales made to them by each producer. 1 also believe that the list of -
jobbers’ buying organizations was maintained and circulated, and rhe uniform broker’s
contract containing specified brokerage rates was continued. 52

But whether prices and other terms of sale were maintained in other than a formal
sense after the code is questronable, and the price reduetior\s .rhat occurred in 1936 and

1937 suggest that "they were not. Some practices prohibited by the code reappeared after

it. Haddock, for exarnpl_e,, mentioned that bulk shipments to packagers began to appear

- toward the end of the code, and by the time evidence from the FTC’s investigations

begins (in 1936), this pracrice was not uncommon. Sales of private-label table salt also

reappeared as a common practice by all producers. In March, 1937 the discount to

%2 These practices were formally continued until 1941, when several of them were revised by all

producers to conform to an order entered with the FTC resolving charges that had been raised under

Section 5 of the FTC Act. See Salt Producers Association et al., 34 FTC 38 (1941). The order

- prohibited any producer in one territory from publishing as his own the prices published by the

producers in another territory. Subsequently, the territories were retained, and "outside" producers met
the published prices of the producers within any territory. The order also forbade the circulation of
published prices, so what prices were to be met were probably less clear. But'if transactions often
occurred below published list, the revisions stemming from the order would not be expected to have a
major effect. The order also forbid the circulation of the names of buyers qualified for discounts.
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baking icompanies and to butter and margarine producers who had been identified as
"quantity buyers" were withdrawn in all territories, ** and I believe that when this

occurred, the prices that had been charged to "quantity buyers” were extended to all

buyers. However, discounts to "quantity buyers" of table salt were continued after the" ’

code. These discounts were contmued aJthough in rev1sed form after 1936 until 1948

when the Supreme Court found them illegal in Monon * The elimination of discounts
to baking companies and to butter and marganne producers under conditions that would
be expected to be more competitive ‘than under the code ‘suggests, in the absence of
evidence of substantial changes in the character of dlstnbutxon to these buyers, that these
discounts were probably discnmmatory Conversely, the contmuatxon of discounts on
table salt suggests the opposite.
Haddock notes that toward the end of the code,
[a]s the producers began to discover that vielations of the
price filing requirements ... were hard to prove and that
punishment was at most uncertain, some of them again
commenced to allow secret discounts or other price
concessions to certain buyers. By August 1935, the
practlce of grantmg discounts from published prices became
senous
How seriou_s is-not known, although the previous figures on prices in 1936 and

1937 probably suggest the extent, on average. Several International bulletins which

appeared during the FTC’s proceedings indicate that the prices of table salt in cartons had

5 Record, 4319-4-3-2, at 465.
3 Daniel Peterkin, Jr., then President of Morton, when queried (in 1942) about Morton’s -
discounts indicated that they existed only on sales -of table salt. ‘See Record, 4319-2-3, at 2311.
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at times and in particular geographic locations fallen substantially. In the trial against
International, the FTC submitted invoices as evidence of what appeared to be discounts
granted to particular buyers and not to others. In response, International indicated that

these mv01ces which had been issued after the Robinson-Patman Act was passed but

~contained orders taken before this, reflected sales made at prevailing market prices. In'

support, bulletins to its sales force containing instructions on what prices to charge for

table salt were submitted, and the prices reflected in the bulletins were shown to

R

- correspond to the prices appearing on the invoices. The discounts appearing on the .

invoices were often expressed as percentage reductions' from published list, but very

commonly, after chember 1935, as list minus one or more discount units -- each unit .
being a t'lxed amount of money equal to about 5 percent of list. Qne such bulletin was

issued in February '1936‘cove1ing' sales of table salt in Alabama, Florida, Georgia,
Mississippi, Tennessee and South Carolina, all within Louisiana territory:

Effecuve as of February 19, 1936 — we will allow six
regular Unit Discounts .. . from net published hst to the
Jobber_direct

In the event you are allowmg to any resale buyer discount
elther as units or percentages in any amount in excess of
what six regular unit discounts would figure, then you are
to: reduce such discounts immediately to an amount equal
to six units. This we will do immediately without any
protection to any customer enjoying such greater discounts.
We are allowing these excessive discounts because the
- market has been demoralized in some instances to this
extent, feeling that all customers should be treated alike.

These discounts will apply on shipments ... on or before
March 13, 1936. Any business accepted as sold for
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units; and on Apnl 21, the dlscount of three units was extended to sales.in North
Carolina and partsAof Kentucky.® There is also a bulletinissued on May 25, 1936

reducing table salt prices by one unit in Texas.®! Also on May 25, a bulletin announces

to be reduced to 15 :pereent until fu:ther notice. % Sometime before this, J.L. Ryon,

International’s Sales Manager, in a letter to W.J. Benger of Eastern-Salt Co., described

shipment March 13 and thereafter or until further notice our
unit discount will be five (5) ....

On March 23, 1936 a bulletm was issued reducing the above discount to three

that» a discount from list of 20 percent on table salt throughout New York territory was

conditions in New York City, in February of 1936:

I talked with Edward about the New York City situation

with respect to- price on round cans, and told him that, in

‘my opinion, it was best to continue meeting competitive

quotations: with our established customers, at least until

your return from Florida. If we announced an 80 cents

price for New York City, it would only be a matter of a
short time before we would be obliged to establish this
price for all of our Eastern Territory, and substantial floor
stock adjustments would be involved. I realize that other
producers would be hurt very much more seriously than
ourselves, because of their larger volume of round can
business outside of New York City; but on the other hand,

they ... would reduce the price of squares to 70 cents and.

80 cents per case respectively for punch-table and spout
packages, and adjustments on floor stocks down to this

basis would be terrific. I realize ‘that it is not an orderly
. way of conductmg busmess but at the same tlme chaotlc

59

61

Respondent’s Exhibit 27, Record, 1-3/4319-1.
Respondent’s Exhibit 26, Id.
Respondent’s Exhibit 30, 1d.

Respondent’s Exhibit 29, 1d.
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conditions like we now have force upon us policies and
methods that are not in keeping with good merchandising
practices. At the same time I believe that drastic action
may result in a very expensive bill, which we may possibly
avoid.®
Similar examples involving sales in other territories are not available, although
lower prices in New York, Louisiana and Texas ferritories would provide an incentive
to divert sales to Ohio, Utah, Michigan and Kansas territories, causing prices in them
to fall. There probably were such cuts, although whether of the,magnitudes as those in
New York or Louisiana is not known. Six discount units was approximately 30 percent
of list. Eighty cents for two-pound rounds to which Ryon’s letter refers represented a
discount from list of about 36 percent.
During the FTC’s proceedings against Morton and International, most invoices
submitted as evidence covered periods after 1936, and reductions from list appearing on

them and not explained or alleged to be discounts applicable to particular buyers of table

salt were explained, through the testimony of Morton’s and International’s officials, as

“price reductions granted generally ‘to buyers within some geographic area. Such

reductions seemed common.

With the above as background, I now turn to consider the FTC’s cases against
Morton and International. Chapter II considers the $1.50/1.60 differential on BL salt.
Chapter IV considers what was called the carload discount. The discussion of both of
these issues draws only slightly on direct experience during the NRA and just aﬂer it,

largely -because I was unable to uncover evidence about the firms’ practices then. The

¢ Record, 4307-4-3-6, at 925.
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discussion of these issues begins in 1936, drawing primarily on the evidence collected
during the FTC’s investigations. Later, in discussing the discounts on table salt to

quantity buyers, I will return to consider in greater detail the firms’ practices during the

NRA. ‘ -
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III. THE $1.50/$1.60 DIFFERENTIAL ON BL SALT

a. Introduction

‘ Ekcept dun'hg the war years when requirements were raised to 30 tons, a carload -

-of packaged salt (or packaged salt mixed with‘bu‘l‘k or loose salt) contained a minimum

of 22-1/2 tons. Virtually all salt shipments during the years covered by the case against
Morton moved from plant to destination by rail in full carloads and in later years
(partlcularly in areas surroundmg the producmg plants) in full hruckloads Some idea of
the unportance of carload movements is contamed in evidence presented by Morton, to
whi‘ch‘I will later fefer in greater detail, ihdicating thet vsubstantially less than 1 percent .
of its rail shipments of table salt in 1939-1940 invélveds_hipments in less than carloads.

Although virtually all shipments of salt moved in carloads, not all purchases were

individually of carldadduahtities. Very often they were not and instead the car when

landed at its destihatibn contained the orders of several buyers. As a general rule, full
cars were leaded'by the salt compahies at their sidings and, whether a car contained the

orders of several buyers (a pool car) or of a single buyer (a straight car), moved at the

carlead (CL) package rates, which in the rail territories recognized by the ICC were

commodity rates fixed at approximately 23 percent of first-class rates.
The distinction between straight and pool cars relates to one of two uses in the

salt trade of the terms "carload discount." In the one case, the discount, at least when

it was originally published, referred to a lower price (per item) charged to a buyer

ordering a straight car compared with the higher priée charged to each of a greup of
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buyers whose orders were pooled by the producer to make-up a carload. This discount
bore no relation to differences in freight costs to a given destination: both straight and

pool cars were shipped at CL rates.

The discount on items shipped in straight versus pool cars had all but disappeared

in practice from approximatély the start of the FTC’s evidence in 1936 until the Supreme

Court reached its- decision in Morton in 1948. What occurred is that the discount,
although originally published to apply only to orders for straight cars, had been extended
to the smaller orders shipped in pool cars. Since almost all table salt was shipped in

straight or pool cars, then almost all buyers received the discount, or were charged what

was called the "carload" or "net" price. The qualification to this statement is that for

certain periods of time in particular geographic areas, the discbunt had not been extended

_to all pool-car orders, but to only those orders exceeding some minimum size. For

example, in New York territbry, the discount was not gmntéd‘ on pool-car orders under
100 cases of table salt or 5 tons of miscellaneous salt items. I will discuss in detail the
producers’ practices in pricing straight and pool cars in Chapter IV. It is important to
note here that throughout the FTC’s investigation, Morton priced BL at $1.50 per case
for any order shipped either in a stra_ight or pool car. This was so whether or not a.ny

minimum-order requirement to secure the discount was imposed by other producers (or

- by Morton on its sales of other than BL salt). - Morton .did' not -distinguish between

straight and pool cars in its pricing of BL.

"Carload discount"” (or "carload "pn:ce") also referred to the difference in the

delivered price (per item) when shipped fr_6m plant to destination at CL freight rates
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compared with less-than-,c‘arloéd (LCL)‘ freight rates. LCL freight rates were
substantially above CL freight mfes. | LCL shipments of salt were rare and relatively
unimportant. In pncmg BL, Morton did dlstmgmsh between orders shxpped at CL and
LCL freight rates. From 1937 unt11 at least 1948 BL was pnced at $1 50 per case for
any order shipped at CL rates, whether in a'st_raight_ or pool car. It éharged $1.60 per
case for any order xiof shipped in a carload and thus whenever LCL rates applied.

In this Chapter I dxscuss the $1. 50/$1 60 differential on BL, notmg particularly

R e

how it was mterpreted by the FTC and the Supreme Court. As we shall see, the FTC

and the Supreme Court seem to have misunderstood when $1.50 and $1 60 were charged.

It came to be argued that $1.50 was charged only on orders in straight cars, so orders - - -

shipped in pool cars were assumed to be priced at $1.60. This interpretation made it
appear that most buyers (the bulk of whom could be described as "small” and whose
orders were typically shipped in pool cars) pa1d $1.60, and only "large" buyers capable

of ordermg straight cars p:ud $1. 50 In fact, vntually all buyers paid $1 50 ($1.60 being

~ charged only on rare occasions when orders were shipped LCL).

b. Salt Company Selling Practices - |
One of the functions of the salesforces employed by the salt companies was to
generate carload shipments, and this was done either by selling a full car to an individual

buyer or by combining the orders of several buyers (whether they be wholesalers or

_ industrial users) sufficient when pooled to make-up a carload. On pool car orders, the

salesforce would work out an agreement with one of the buyers to be the consignee of
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the car, and the latter would notify the other participants when the car arrived. The

typical practice was that each buyer would be responsible for obtaining his salt from the

. car.

Relative to the buyer of a straight car who took delivery on his own siding, the

cost to the-pobl car participant of salt landed at his destination was probably higher,
although this difference would be thought slight, since the car typically was delivered to
a destination convenient to all participants, and it may well be that some of these buyers

avoided storage costs relative to the sti'aight~car buyer. At various times and in different

locations, the salt companies granted allowances to the consignee of the pool car for -

"checking-out" the salt of the other participants, although this was not the normal

practice. For example, throughout the period 1936—1948 and perhaps longer, no

| check-out allowance was allowed in Louisiana terﬁtory, whereas in New York territory

an allowance of 50 cents a ton was granted the consignee on other than his own salt;
during 1941 and perhaps for longer, in »afeas typically supplied by the Kansas and
Michigan producers, a $5.00 check-out allowance was granted to the consignee for
handling a car.

Alternatives to the consignment of the pool car to one of the participants were

delivery to a broker or distributing firm specializing in the receipt and distribution of |

pool cars. The salt companies also maintained warehouse stocks primarily in the larger

metropolitan areas. Full carloads would be shipped to the broker, distributing company

~or warehouse from which in effect less than carload quantities would be drawn by the
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various buyers. The typical arrangement would again be for the buyer to arrange
delivery from the destination of the carload.
On pool car orders assembled by Morton or its brokers, no distinction in price

was made whether the carload was éonsigned to a broker, distributing company, or to

one of the participants.‘ S_imilarly, almost without exception, the salt companies in'clix"ding'

Morton charged B\iyefs' the same price on orders picked-up from metropolitan warehouses

és on orders shippéd in pool cars. The only contrary example that I found involved

. &5

International’s >pricing of warehouse stocks in _certain cities where a surcharge of roughly

- 2 percent and occasionally more was added to the pool-cai price. ThlS price difference

formed no part of the FTC’s proceedings and will not be further discussed.

On salt orders moving in carloads (whether in straight or pool cars), each of the
salt companies chargéd buyers a delivered pﬁce equal to a plaﬁt (or what the trade called
a works) price pius the carload freighi to destinatioh, except for cases of table salt in
cartons or cans for‘w.hich eééh’,coinpany, from ‘1'936-1953, charged a uniform or blanket
delivered price wherever shipped. Sales of the latter were predominafely to ‘grocery

wholesalers and retail chains. From at least 1936 (the earliest date for which infdrmation

~ is available) until ‘August 1941, Morton’s price lists (or scales) for shipments in carloads

" indicate that all orders for BL were to be sold at the same blanket price whether the
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order was for a straight car or for inclusion in a pool car.! The blanket delivered price

of BL from early 1937 on (after the change in carton size) was $1.50 per case.

c. Testimony On The -Ubiquity Of The $1.50 Carload Price

That $1.50 per case was charged to all buyers whose orders moved in carloads

wés_ confirmed by‘ the testimony and invoices of wholesalers presgnted by the FTC to
support its case, and by the testimony of D. Peterkin, Jr., the President of Morton and
H. Stratford, the ﬁﬁn’s Sales Manager. Peterkin went's0 fa.r as to say that‘ $150 was
chafged fo all customers: | |

Q. Are all customers buying [BL] ... paying $1.50 for that
particular salt?

A. All customers are paying our published prices on
- Morton’s [BL] salt. $1.50 is the cost to any customer, with

the exception that there are some buying in [annual]

quantities for which we have lower prices published ....

Q. ... But am I correct when I state that all customers in
every state where that product is sold are paying the list
price of $1.50 per case, except those customers who get
[annual] quantity discount[s]? - '

A. With that exception, yes.?”

' The scales are price lists for salt moving in carloads. Except for BL, Morton’s scales contain

a discount for straight-car. buyers from the "gross" scale (or the price for orders shipped in pool cars).

_Sales at the discounted price were said to be made at net scale or simply net. Only a net price is

published for BL. This meant that any order for BL. moving in a carload (whether in a straight or pool
car) was priced net, or at $1.50 per case. This is reflected in Morton’s scales for the Texas, Ohio,
Michigan, Kansas-Michigan, Kansas and Louisiana fields. See Record, 1-2/4319-1. The same practice
applied on shipments of BL into New York territory.

*  Record, 4319-2-1, at 30.
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Some difficulty in _iﬁterpreﬁng Peterkin’s testimony arose froin what appeared to
be a conflict between what he said and what was stated on Morton’s carload scales when
they were reppblished in August 1941. | In the republished scales the price of $1.60
appears and is ;eféxrgd to-#s a "less-carload” priée. Since these were carload scales, this
woﬁld normally be mtelpreted/ fo mean that BL was to be priced at $1.50 when shipped

in straight cars and at $1.60 when shipped in pool cars. However, Peterkin testified that

Morton"s policy did not change in 1941 or Subsequently and that in practice $1.50

Y e

' continued to bé'chzlréed on all shipments in straight or ‘pool cars:

Q. I notice [from the new price scalés] that the price of ...
BL ... is $1.60 per case. Was there an increase on that
particular type of salt?
A. No. The reason for that apparent discrepancy is that
we republished our scales, and in doing so we quoted ...
[BL]... at $1.60 less 10 cents, whereas we previously
published the price at $1.50 net.

The list price is $1.60.

. As a practical matter.

All customers pay $1.50.

Q

A

Q. That is right.
A.

 Q All customers get the 10 cents?
A

That is correct. *

3 Id at 65. The 1941 scales are more difficult to interpret than those previously existing. From

1936 until the revisions in 1941, it is clear that BL wis priced the same when shipped in either straight

or pool cars. All testimony and invoices of wholesalers that reflected the situation before 1941 indicate
this, as do Morton’s scales and the testimony of its officials. As written, the 1941 scales indicate that’

$1.50 would be charged only on orders in straight cars and those in pool cars would be charged $1.60."

This would have reflected a change in Morton’s policy and Morton’s officials denied that apny such
change occurred. It is possible that in 1941 Morton sought to restrict the $1.50 price to straight-car
‘ (continued...)
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Stratford, the sales manager, also testified (in 1942) that $1.50 was charged to all buyers
wherever BL was sold providing only that orders moved in carloads.*

It turns out that Peterkin stretched things a bit far when saying that all cuétofners
paid $1.50. Morton was known to have had a price of $1.60 per casevand ﬁresilmably at . -

least some transactions occurred at it. When later queried about this, Peterkin testified -

as to when $1.60 was charged:
A. In one instance the carload [price of $1.50] may not
apply. If a few packages of our salt are ordered by a
customer and are transported to him not in"a carload of salt
sut by local freight as a small unit, which in our business -
would be referred to as a strictly retail sale.

Q. I see, but it would not be transported in a regular
carload of salt?

A. It would not move as part of a carload of salt.
Q. You have some such customers?

A. Very few. S

3(...continued)
buyers. (charging $1.60 to buyers whose orders were in pool cars). If so, the effort failed: BL
continued to be priced at $1.50 for all orders in carloads, whether in straight or pool cars. As
discussed in Chapter IV, such an outcome would not have been unusual. Past efforts by any of the
producers to charge higher prices on orders-in pool versus straight cars invariably failed. As a general
rule, orders in pool or straight cars were priced the same. The pricing of BL is consistent with this.
The testimony of Morton’s officials concerning events after 1941 indicates that BL was priced at $1.50
for all orders shipped in straight or pool cars. Any wholesaler testimony and invoices presented by the
FTC reflecting the situation after 1941 involved sales made in Louisiana territory. It is clear beyond
doubt that cn all sales made there from 1936 until the conclusion of the case, BL was priced at $1.50
when shipped in pool or straight cars. What was confusing was that Morton was known to have
charged $1.60 on certain purchases of BL. These were purchases slnpped LCL and this came out later
in the testimony.

< Id. at 463.
S 1d. at 126.
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Basically, on what turned out to be felatively rare occasions, orders for BL of less than

carload éuantities ‘w'crek shipped by Mbrton but not as part of a carload. On these

shipments, LCL freight rates applied and $1.60 per case was charged. Such ordfers- were

typically avoided by t’)uyers‘in favor of straight or pool cars, which v;'cre shipped at CL-
rates and priced at $l.56 per case. In general, the_ testimony indicates that the only time-
tha’tvritems were ship’p_e’d‘ by Morton LCL was if the buyer ran short (primarily of BL salt)
and it would be some time before the next pool car would arrive, or if the buyer COuld'
not obtain some s_,alt. as a fnatter of conven_iehce fhrohgh ’.;;rz‘n;g«éments with other local

wholesalers (which weré common).

Most of the scales of the salt companies dobnot reveal how items shipped LCL.
were priced. The scales’themselves basically govern carlqad shipments. LCL shipments
were apparently so rare that scales or instructions were often not published. Some
examples exist. | Irllstruction}s to Intefnational’s salesforce for LCL shipments were
contained in its carioad scales throughout the period 1936-1944. These shipments were
to be priced by applying

the printed Tist price delivered at destination to which
shipment is made less the carload freight rate printed in
eastern (freight) rate books to point shipped. Buyer to
stand the difference between the carload and less than
carload freight. On blanket priced items charge the

[carload] blanket price plus 10 cents per case and allow less
carload frclght ¢

¢ Record, 1-1/4307-1, at 275-307. See also various of International’s scales contained in Record,
4320-4-2-10, 11, 12, 13, 14. International invoiced buyers at the delivered price, the buyer paid the
freight, and then deducted the paid freight in its remittance to International. International discontinued
LCL shipments in 1944.

|
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My understanding is that this was the general practice ef all the companies. Morton
priced LCL shipments of delivered-price items shnﬂarly. Its salesforce in all territories
was instructed to: .‘

Determine the delivered car price to tﬁe buyer, deduct the

~ actual freight on which shipment would move in a carload,
the difference is buyer’s cost f.0.b. plant.”

" No ihstfuctions” are given on pricing LCL shipments of blanket items, but the testimony

concerning BL indicates that a 10 cents surcharge was added.

In general on other than blanket items, the hipher dehvered pnces for LCL

shipments were equal to the differences between CL and LCL frelght rates. At any

destination the difference in price for an order shipped in a CL compared with its

shipment LCL could hardly be thought other than cost based, because each sale yielded

the seller the identical net. On blanket items, »the‘p,riee to the LCL buyer was 10 cents

per case higher than the price to the CL buyer. But the seller’s net at a given destination

could only be the same if the blanket price was raised, since LCL freight was higher.
A bit more can be said about the difference in freight costs. Morton indicated

that its freight costs on BL slupments averaged 9.5 cents per case in 1939-1940.% This

‘ﬁgure mcludes both CL and LCL shlpments However, if LCL shxpments are excluded,

~ the average freight wo_uld fall only slightly.” Assuming carload sales were made at $1.50

7 Morton Bulletin of July 24, 1938 covering all fields, Record, 4319-4-3. In effect, the delivered
price to the buyer on LCL shlpments was higher by the difference between the CL and LCL freight

“charge:

& Record, 4319-2-4, at 2758-62.

9

‘Given the proportion of LCL and CL shipments of BL estimated by Morton for 1939-40, the
average freight falls from 9.5 cents to 9.44 cents if LCL shipments were excluded.
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per case (taking no a;coun"t of annual discounts or other concéssions), the subtraction of
freighf would net Morton an average of about $1.41 per case. CL shipments of packaged
'salt in the Ofﬁcial, Illinois, and Southem Territories'dmoved at rates equal\t.o 22.5 |
percent of ﬁrst-élass rates. LCL rates were substantially hi.ghér. I}l_ the Ofﬁcial and
Ilinois Territories, LCL rates on packaged salt v;{ére 4th class (whiéh were equivalent
td 50 pércent of first-class rates) and in the Southern Territory, 5th class (or 45 percent'
of first class rates).! Smce the net on CL slupments averaged about $1.41, the LCL
price would have to average $1.59 (at the 45 percent ate) 0; $1. 61 (at the 50 percent rate)
to yield the same net to Morton. If the geographic pattern of LCL and CL shipments is'

assumed the same, then the figures suggest that the 10 cent surcharge on BL salt covered

the higher average cost of fréight. 12

" “Official”, "Illinois", and "Southern" Territories were broad geographic areas within each of
‘which rail rates were jointly set by the carriers and approved by the ICC. These territories plus the
Western Territory basically covered the United States. The Official, Illinois and Southern territories
covered the areas of primary interest in the Morton and International cases. Western Territory rates
were similarly structured and their inclusion would presumably lead to results comparable to those
presented. : :

1 See Consolidated Freight Classification No. 14, Ratings, Rules and Regulations, Effective
December 31, 1940, Consolidated Classification Committee (Chicago, October 23, 1940). Mr. Scott
.. Kennedy, Member, Uniform Classification-Committee was very helpful to me in converting class-rates
" to percentages of first-class.rates. The commodity rates on carloads of salt (as percentages of ‘
first-class rates) appear to.have been in effect for many years. See Railroad Committee For the Study.

" of Transportation, Subcomm. for Economic Study, Assoc. of American Railroads, Salt, Group 9,

September 5, 1944.
12 ;- A similar calculatlon can be made for International. Internat:onal estimated that its average

carload. freight costs were 13.9 cents per case of Sterling salt shipped from its New York evaporating

plants. - Record, 4307-2-3, at 275. Sterling shipped in carloads was priced at $1.08 per case (in 100

case lots) yielding on average a net to International of about 95 cents per case. Most of these

shipments occurred in Official Territory, in which case the LL.CL price would have to rise to about

- $1.21 per case to yield International the same average net (assuming the geographic pattern of CL and

LCL shipments was the same). The LCL price had been $1.18 per case prior to 1942 but was raised

in 1942 to $1.23. Record, 4320-4-2-11. International’s estimate of average freight costs covers 1944,

The similarity in average nets for both Morton and Intematxonal between CL and LCL shipments may
(continued...)
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d. Conditions Under Which $l.60 Per Case Was Charged
Not all LCL shipments by Morton occurred directly from plant to destination.

What little evidence there is on the issue suggests that such orders also were filled by

shipments to a partichlar-destination in a pool car (and thus at CL rates) from which o
Morton then arranged f‘or. reshipment to the buyk:r’s destination, which entailed LCL |

“freight; or if LCL orders were received at branch offices where Morton also maintained

warehouses, the LCL shipments were arranged from the warehouses. Since carloads

~ were always shipped from Morton’s plants to its warehotrses; then in effect such LCL

orders would involve carload rates from plant to warehouse, and then LCL rates from g

the warehouse to the buyer’s destination. There was some questioning of witnesses

suggesting that shipments other than directly from plant to destination were not unusual

ways to handle LCL orders. Fo'r example, the mahager of Morton’s New Orleans sales

office, where a warehouse was also mamtamed had this to say:!

12(...continued) : :
be somewhat deceptive. The correspondence would be as suggested if distance related differentials in
rail rates were the same or approximately the same for CL and LCL shipments, so that the difference
between CL and LCL charges related almost entirely to such factors as assembly and loading costs
incurred by the railroads. and which apparently differed greatly between CL and LCL shipments. My

‘understanding is that the railroads themselves assembled and loaded LCL orders which they then

shipped in carloads.: CL rates were charged on CL shipments that were assembled and loaded by the
shipper. Distance related costs would not be thought to vary greatly between CL and LCL unless the

‘latter involved more frequent stops. But separate charges were often imposed by the carriers for stop-

overs, etc. 1 did not have access to old railroad tariffs to discover whether in fact distance related
differentials varied between CL and LCL shipments. -If CL and LCL tariffs for salt were based strictly
on a percentage of the first-class rate charged from one point to another, then the distance differential
for longer distances would become absolutely larger for LCL compared with CL shipments and beyond
some point Morton’s net on LCL shipments would fall relative to-that on CL shipments. In this case,
Morton would have an incentive not to ship LCL very long distances, and this appears at least
consistent with the testimony indicating the typical conditions under which its LCL shipments occurred.

3 In New Orleans, Morton maintained a sales office from which carload orders were assembled

by the salesforce for shjpments covermg a good part of Louisiana territory. It also maintained a
(continued.. )
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Q. ...[N)f you had a customer located at some outlying
territory who purchases, say, 500 cases a year, but
purchases through your office here, would you sell him at
the same price out there as you do here ...7

A. If he bought in carloads. [i.e., if the order moved in a
carload].

- Q... No, in less than carloads.
A, If hé_ bought a less than carload shipment in New
Orleans, and we had to go to the expense of shipping, the
price would be higher, it would be $1.50 at New Orleans if

. he trucked it, but if we had to do the shlppmg, the price
would be higher.

Q And what would that vprice be, sir?
A. $1.60.

Q. " And the difference between the $1.50 price and the
$1.60 price would then be the actual cost of transportation

from New Orleans to the particular point of destination?

A. Well, in some cases it mlght cover the transportauon
charges.

Q. And in some it might not?

13(...continued) : :
warehouse to facilitate such shipments and to supply salt to buycrs in and around Ncw Orleans who
called on the warehouse for pick-ups. :

' In warehouse towns the salt compénies occasionally delivered by truck to buyers within the

‘metropolitan area. The LCL shipments discussed in the text are different and involved reshipments

from the warehouse to destinations outside of the metropolitan area and not served by local delivery.
On local deliveries, a surcharge of 5 cents per case was often added to the warehouse price. Local
deliveries were not made by Morton in New Orleans. Obviously, on local deliveries Morton incurred
higher costs relative to serving local buyers who arranged their own delivery from the warehouse.
Price discrimination on local deliveries would only exist if the surcharge exceeded-Morton’s cost of
delivery. This seems unlikely given that buyers were left free to arrange their own delivery or include
their purchases with others who found it cheaper to pick-up at the warehouse than to have Morton
deliver. Local delivery charges were not made an issue in the case. -
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compiled by the salt companies for CL shipments) for LCL shipments and he had this

to say:

A. It all depends on the distance .... Our price is $1.50 in
carload lots or from a warehouse in New Orleans, it is
$1.60 flat price [if Morton reships] to the country .... If
you are a merchant and you ask us to ship you a few cases
of our Blue package out of New Orleans, our price would
be $1.60.

Q. $1.60, no matter where the customer is located ....7

A. Well, it is not reasonable to believe that we would ship
it any great distance. He wouldn’t buy it, because these
people would buy in carload lots. It is only when a man
might run short. .

This witness was also asked about freight rates (ififormation that was regularly -

Q. Now, do you have-a list of freight rates... for less than
carload shipments? {

A. We do not.

Q. You do not ...?

A. No ...

Q. And that is only on carload shipments, that freight list?
A. Yes Sir.

Q. Would it be a great deal of dlfﬁculty to find out for us
how you arrived at your freight prices for less than carload
shipments? :

A. We Would have to get .. the destmatlon and call the

’rzulroad we have no way of knowmg it.

Q. Is that the general procedure?

15

Record, 43]9-2-1, at 383-84.
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A. Oh yes, we so seldom have stuff moved less than
carload that we have to find out the rate; we have to call
the carriers and get the rate. We have no rate list at the
origin. !¢

Mr. Cameron, manager of Morton’s Nashville sales ter;itory (no warehouse was -
maintajnec_i- here) indicated that the LCL price was also charged on reshipments arranged
by Morton from the destination of a pool car:

vQ. Have you any customers from the Nashville office that
are charged $1.60 a case for [BL]?

A. Yes, if they should buy in a pooi car and it is
reshipped from the car destination, they have to pay $1.60
from that destination."’ ,

Morton’s attorney later queried Cameron on this point:

Q. You testified ... that where you reshipped, redistributed
... cases of Morton’s Blue [label] from the destination point
of the car, that the price ... was $1.60, is that correct?

A. Correct.

Q. Are those shipments ... done ... at the customer’s
request. ‘

A. At the customer’s request.

Q. And does the customer in each instance know that he
can take the salt at $1.50 a case f.o.b. the car, at
destination, if he calls for it?

A. Yes....

Q. Do you have very many such less than carload
~ distributions to -which you just testified? ' '

¢ 1d. at 435.

7 Id. at 6ll.
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A. 1 would say one-tenth of one percent.'®
Stratford confirmed the views of the New Orleans and Nashville managers, and
noted the following concerning the $1.50/8$1.60 differential:
A. The 10 cent differential is an arbitrary figure, obviously
- to approximate the extra cost of handling on our part when
shipped from a destination point of our car to some outside
- point, entailing double handling. ‘ '
Q. ‘T'hen in some instances the freight would be more than
the 10 cents allowance, and in other cases it would be less"
than the 10 cents allowance, is that correct?
A. It may be one or the other. j
Q. Then it depends entirely on what the destination is?
A. Yes, sir. I might add that these cases are so infrequent
that it is-hard to make any definite statement on what the
actual freight cost might be. ‘
Stratford went on to note that Morton’s policy as to when it charged $1.60 applied
uniformly in all areas served by Morton.
The quotations suggest that whenever possible Morton included a LCL order in
a carload shipped part way to the buyer’s destination (and thereby secured CL rates at
least on this distance) and then reshipped LCL from the destination of the carload (which
~might be a warehouse) to the final point. Such orders would involve higher costs for
Morton relative to the situation in which the buyer accepted the order at the destination

of the carload (for which Morton charged $1.50 per case) because the order reshipped

required rghandling plus LCL freight to final destination. Alternatively, and probably

¥ 1d. at 682.

' Id. at 483.
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on orders destined for points relatively close to its plants, Morton shipped LCL orders
directly from plant to destination. Again, this would involve higher freight relative to
a shipment to the same destination in a pool or straight car.

In general the addmonal cost of LCL shxpments would only be covered if the -

blanket price was raised. Morton made no effort to cost justify the LCL surcharge in’ \

| detarl Whether the effort would have been worth making would in part depend on what

Morton might expect to lose if the FTC succeeded in abohshmg the surcharge. ThIS

.

would depend partly on the volume of trade at the LCL price (which the evidence

indicates was mconsequentxal) and on the extent to wh1ch any loss from ehmmatmg LCL

shipments (assuming that the surcharge was cost based) would be made up by additional = - .

sales shipped in carloads. It is not unreasonable to suppose that the latter would offset

much of the loss, particularly if threats of FTC action would lead the other producers to

discontinue LCL shipments. Morton’s defense of the $1.50/$1.60 differential was that
its sales at $1.60 were so infrequent and small relative to its total sales of BL that the

surcharge could not "injure competitiony". (A fmding that a price difference injures

~ competition is a prerequisite to a determination of illegal discrimination, and I will say

more about this m a moment.) I n‘ote that the blanket price of $1.50 may have yielded

) Morton different nets in relation to differences in distance shipped. Such variations in

\

nets were not part of the FTC’s complaint. Had Morton shown that on average its net

on LCL shipments of BL approximated that on its CL shiprhents, p_erhaps this would

have carried the day. If more than this would be required -- for example, that any

difference in nets would have to equal the difference in the cost of CL and LCL
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shipments to-each destination to which both shipments were made -- the outcome would

. probably have been less ce;tain and the cost and complexity of the justification greater.

But no effort was made by Morton, and so what would have been required is not known.

e. Other Evidence On The_InfrequencyOf Sales Of $1.60 Per Case

Confirmation of the testimony of Morton’s officials that sales of BL at $1.60 per

case were rare came about in two ways. First, and somewhat surprisingly, support came

from the FTC itself, through the testimony of its primary witnesses, who were a group

of 75 wholesalers located in various cities throughout Louisiana territory. The aim of

this testimony was to prove that Morton charged competing wholesalers different prices,

from which the conclusion would be drawn that those buyers charged a higher price were
substaﬁtially injured in their ability to compete. The focus of the questioning was on BL

salt and testimony concerning the prices they paid for BL was corroborated by the

invoices issued to them by Morton. The testimony and invoices established that it was

very unusual not to pay $1.50. Of the group of wholesalers, only two indicated that they
had made pufchases at $1.60 and at that their testimony suggests that they did so only on
occasion. Of the collection of invoices presented as evidence, 94 reflected shipments of

BL salt totalling 16,700 casé,s. Two of the 94 invoices contain LCL shipments totalling

80 cases (.5 -percent~.c_>f the 16,700) Billed..at $1.60. All other invoices reflect purchases

at $1.50.
~ Thirty of the 80 cases were shipped to the Interstate Whélesale Company and in

particular to its branch in Huma, LA. From the testimony, LCL shipments were
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occasionally made to‘Huma and rnore commr)n]y to Interstate’s branch in Morgan City,
LA. Tlrcre are no invoices ror shipfnents to Morgan City in the Record. The Record
: contai_ns three other invoices issugd to Interstate totalling $1,759. Tpe prices listed on | )
each reflect movémcnts in carloads. .The ‘LCL purchase of 30 cases represents 2.7
percent of '$1,759. How cldsély this reflects the importancerof LCL relative to CL
purchases by InterStaté'could not Bé determined with cerfaix'ity; but the figure probably
does not take us very far from the truth.

D1d Morton receive dlfferent nets on its CL and LCL smpmcnts to Huma and o

Morgan C1ty'7 The LCL invoice to Huma indicates a net to Morton after frexght of $1 42

per case. Had the sale mstead been made at $1.50 and shipped at the carload rate from -~ -

Morton’s nearest plant (in Grand Saline, Texas), the net would have been about $1.41.
Sirnilarly, if 30 cases were sold at $1.60 and shipped to Morgan City at the' LCL rate,
M‘onon’swnelt Would ha\v/e'been-$l.38. A comparable sale at $1.50 shipped at the cariOad
- rate would havé nctred $1.39. On average, the net is the same on CL and LCL shipments
to Huma and M()rgan City. ¥ |

The second example involved a LCL shipment of 50 cases to Consohdated

V-‘Wholesale Co. in Plaquemine, LA. In this instance the invoice reflects a $1.60 sale

's“hipped from Morton’s New Orleans warehouse by steamer for which Morton netted
$1.43 per case. Ona CL shipmént byraﬂ from Grand Saline, the net would have been
$1.37; and I believe ona LCL shipment, $1.35. Presumably, the steamer was chosen

over rail because it yielded a larger net. But probably offsetting this in part would be

®  See Commission Ex. 69, Record, 4319-1-1/4319-1.
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higher costs on Morton’s part from double-handling of the éalt (shipped from Grand
Saline to New Orleans in a carload, unloaded, and then arrangements made for
reshipment of the LCL order by steamer to Plaquemine). All in all, these two examples i
do notA suggest discrimination at any given destination according to the nature of the =
smﬁment to it.

It is of intereSt that Wholesalérs both in their original complaints to the FTC and
in their testimony did not complain about the LCL price of BL.. It was cleaf to them that
shipments ‘in other -t_han carloads were more costly 'tg' Morton and the other salt
companies. Furthermore, virtually all of the wholesalers testiﬁed that they purchased in -
straight or pool cars and so there was little reason to complain about a higher price that
they rarely or never paid. |

Interstate’s branches in Huma and Morgan City were located in rural areas. On
its sales from Huma, In;erstate typically resold BL at $1.80 per case and frdm Morgan
City at $1.90 per case. In New Orleans and other more densely populated regions (in
terms- of population and wholesalers) resale prices were typically $1.65 per case. The
higher resale prices at Huma and Morgan City probably reflected a .desire of rétailers
located there and served by Interstate to have ready access to a stock of BL salt and they

~were willing to pay the highe;' cost this might have éntailed, including occasional LCL
~ shipments:.. The hig_hér resale ‘pri<.:es. might also hav'erlreﬂected an absence of local .

competition among wholesalers. 'I‘he only implication drawn by the FTC was that the

2 See Commission Ex. 56(a)-(c), Record, 43‘19-1-1/4319-1.
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$1.60 price harmed Interstate in that it would have been better off (all else assumed the
samé) if it Eould havé purchased the 30 cziées ai $1.50.

The LCL \shipment to Iﬁterstate‘ is quoted frequently in the FTC’s arguments
before the courts. However, the shipnient to Interstate was combined by'.tihe FTC with
what was alleged to be many other instances it had uncovered (but which in fact it had
not) of shipmént_s for which’buyer's pgidv$1.60. In this process, the $1.60 shipment to
Cons’olidateAd' in PIaquerﬁine was not mentioned. Consolidated was later used by the FTC
as an cxample éf a ﬁrm ‘thvat' seéured aﬁnual }di5§oﬁht;»‘f;o;‘ Morton that most"5€.0f‘:7:"
Consolidated’s competitors .had not and who it vWa.s argued were injured in their ability
to compete 'égainst Consbiidated‘ |

The second piece of evidence 'suggesting‘tﬁe infrequency of sales at $1.60 was

“presented by Morton. This was an analysis of its invoices issued on what was called

‘"‘Chicago billings".22 Morton’s main office was in Chicagé. The Chiéago' ofﬁce billed
for all sales except those' made by Moftdn’s sales offices in Kansas City, Dallas and
California. - The analysis included sales billéd directly by the Chicago office plus those
billed" by branch offices within the sales area covered by Chicago blllmgs M. Coyne,

who supervised Morton’s billings, testified that from his lniowledge of the businéss,

* inclusion of the billings of the three Western sales offices would not have affected the -
gené.rali picture but would have added to the cost of making the ahalysis. The included

billings represented approximately 70 percent of Morton’s total billings. All Chicago

billings involving LCL shipments were tabulated for every other month for a yéar

= Respondents’ Ex. 17, Record, 4319-1-2/4319-1.
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beginning August 1939. The total of such billings (net of freight) was doubled (to

: provvide an annual estimate) and then expressed as a percentage of Morton’s total Chicago
billings (net of freight) for all salt shipped during the year. On all salt items for which

a CL/LCL differential was maintained (which with minor excepti@ns included all of -

Morton S salt), sales shipped LCL represented 1 percent of total sales.

Consxdenng BL alone LCL shxpments were gstimated to equal $275 6 for the year ‘

(net. of freight).” We do not have from this analysis or elsewhere Morton’s total sales ,

of BL salt. However there is other mformatlon in the Record from whrch an estimate
can be derived of the importance of LCL to Morton’s total sales of BL. Assume ﬁrst

that on average Morton’s net after freight on CL and LCL shipments of BL was the

same. Then for the year the total number of eases of BL shipped LCL on Chicage |

billings was about 1969 cases (1969 =$2756/$1 .40, where $1.f10 appreximates Morton’s
average receipts per case of BL net of freight). The Record elsewhere contains the total
number of cases of BL sold t'o.all buyers receiving the'$50,000 annual discount and to
buyers receiving either the 5000 or 50,000 case annual disceunt. Eliminating any

overlapping entries and assuming that 70 percent of these shipments were on Chicago

billings, then the 1969 cases shipped LCL would represent .3 percent of the cases.

purchased by the annual discount buyers alone. ‘Inclusion of cases sold to buyers who

: received no -annual discount would reduce- this. percentage substantially. - Morton

elsewhere lists the number of its customers within Chicago billings classified by the
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number of cases of BL purchased in 1941.** The size-classes are in 5‘00 case
incremehfs. If we assurhe that kbuyers_of up to 5000 cases per year purchaSed at the
‘mid-point of each sizé-class and then add these cases to those pu'rchased hy the discount |

buyers noted above, then the 1969 cases shipped LCL equal only .09 pehcent of the total. 2 * /’

It is clear that it was very unusual not to pay $1.50.

f. The $1.50/$1.60 leferentlal Before the Courts '

. &

Commission and the Supreme Court found the surcharge on BL smpped LCL™

illegal. Also found illegal, although neither the FTC nor the Court dealt with this~

explicitly, were similar suruharges on LCL shipments of other table salt jtems that were _
blanket priced, since the order against Morton (which is_discussed below) prevented it’
from imposing anyb surcharge on blanket items. Given the facts as preéented above, one
; cannoi help. but wonder on what grounds i]légality'was based. For even if we move
away frdm general statements that it was again'st‘ the advantages secured by' lai‘gé buyers
that ther Robinson-Patman Act was directed (which would bear little or no rclationship
to the diffcfential at issue here), the Act does require that a price difference to' be found
i illegal must be sufﬁciently impch‘tant to cause "competitive injury". If thé additional $197

* paid by the buyers of the 1969 cases of BL sold on Chicago billings at $1.60 rather than* -

2 Respondents’ Ex. 6, 18-20, Record, 4319-3-8.

*  This percentage increases to .1 if buyers of up to 5,000 cases are assumed to buy at the
starting-point of each class (except buyers of from 1 to 500 cases, in which case I have assumed each
buyer purchased 100 cases). LCL shipments of blanket items other than BL equalled only $430 per
year in 1939-1940, an amount equivalent to about 006 percent of Morton’s total sales of items for
which CL/LCL differentials applied.
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$1.50 were returned to them in proportion to their purchases, bearing in mind that some
of these buyers may have been "large”; or if Interstate Wholesale had purchased its 30
cases at $1.50 rather than $1.60 (and thus saved $3.00), it is inconceivable that

competitive injury could have resulted however this might be defined.

Neither the FTC nor the Supreme Court stated clearly what was meant by the’

"competitive imjury from Morton’s $1.60 price. The Supreme Court’s opinion in

Morton (particularly that part quoted in the Introductioh to this study) suggests that the

Robinson-Patman Act was to deter pnce discrimjnation; ‘since price dlfferences among
buyers ‘that reﬂected differences in a seller s costs of supplymg them were not made
illegal. Let us suppose that the harm against which the Act was d1rected was that buyers
discriminated against would supply too small a proportron of the resalemarket for
efficient distribution; and that some buyers, to avoid the discriminatory price, would use

up resources to secure a lower price. The Act however, does not make all price

differences illegal unless the seller shows that they are cost based, but only those first

found "substantially to lessen competition or tend to create a monopoly ..., or to injure,
destroy or urevent competition with any person who either gers or knowingly receives
the benefit of such discrimirxatio'n._" That is, a price difference must be found to injure
competition before it is illegal unless cost based.: When the seller is the party potentially
- discriminating among resellers, - "'co_mpetitive injury” would seem. to reflect tulo
possibilities. The ﬁ_rst is that the price difference would confine resales into so few
hands that'the resellers would be uruikely to remain competitive. With respeet to the

surcharge on BL, this result is inconceivable, since virtually all buyers paid $1.50. The
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second possibility is that the price- difference would cause more than a minor diversion
of trade from those charged the higher price to those charged the lower price; or it would

| cause those charged the higher price to forego substantial sales. ~ Then if the price
difference is not cost based, the potential harm from discrimination would itself be more
than minor. Again with respect to the surch’avrge on .lBL competitive injury suggested by ;
this possibility also seems mconcelvable After all the FTC uncovered only 80 cases
(or 1969 cases on Chlcago blllmgs) sold at $l 60 The buyers of them would of course
have been better off if they could have: purchased them at $1 50 and saved $8. 00 (or.

$197), assuming all else remained the same. They would also have gained had they

purchased more than 80 cases (or 1969) if the LCL price was lower. But again it is hard . .

to describe these losses as other than minor or as reflecting a potentially significant

scheme of price discrimination.

L. The FTC’s Opinion

The Hearing Examiner issued a Report on the Evidence. His Report contains no
recommended decision. By and large the Examiner correctly summarized the evidence
as to when Morton charged $1.60. The arguments of Morton and of Counsel supportmg V
the complaint then moved to the Commission.

Morton s posmon was that 1ts LCL shipments of BL were so “minor and infrequent
that competitive harm COuld not have occurred from the LCL surcharge imposed. No
effort had been made systematically to cost Justlfy the $1.60 price, although the task

would probably not have been so easy and straightforward as it might seem. Morton S lv
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view was that it need not justify that which caused no injury. Cost justification was

reserved for its other discounts, and the success of this attempt will later be discussed.
In their Brief to the Commission, Counsel supporting the complaint served only |
to confuse the issue. The.$l.60 price for the 30 cases sold to Interstate Wholesale is -

noted and this example is combined with a nuniber of others in which the LCL price was’

said to be charged but in fact was not. A general conclusion is then drawn:

The above illustrations are similar to and practically

identical with other areas where [Morton] sells its products

and grants to some customers. the carload -discount and

withholds such discount from. other: of  its- customers

‘comneting with the former....%
To this statement there is attached a series of references to supporting testimony and
exhibits. In fact, each such reference indicates ‘that the buyer paid $1.50 per case.
Consolidated Wholesale which had on occasion bought LCL is not mentioned. So the
only valid example presented is that of Interstate. Later, when summing up the
competitive injury from Morton’s practices, the discount on shipments of BL in carloads
is combined with Morton’s other discounts:

The price discriminations were effected by means of

so-called ’carload’ discounts, ’quantity discounts’ and

’competitive adjustments’.... ¥’ ' :

The evidence is clear and uncontradicted that Morton’s

practices have seriously - injured = competition  -existing

~ between the. customers securing the benefit of the
- discriminatory discounts and those to whom they are

% Brief of Counsel for the Commission at 11, Record, 4319-1,
7 Id., at 58.
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denied. %

The statement of facts heretofore set forth clearly
demonstrates that non-preferred customers ... who are not
securing the benefits of the respondents’ discriminatory

- prices brought about by a so-called carload and quantity
discount schedule have been placed at a competitive
disadvantage by reason of the fact that the preferred
customers receiving the carload discount and the quantity
discounts ... have diverted business to them by the use ...
of the weapon placed in their hands...., namely, lower
price .... %®

[Tlhe discriminations enjoyed by the favored eustomers are

sufficiently large to ... hold that its effects may be

substantially to lessen competition ... with such favored

customers. *°

How far the Commission accepted Counsel’s statement of the facts is not known.

The Commission did agree with Morton as to when $1.60 was charged. Its opinion states
clearly that $1.50 was charged on all purchases moving in carloads, Whether in straight
or pool cars, and that the 10 cents surcharge was added only on orders shipped LCL.
No detailed reference to the frcquéncy or significance of LCL sales is made. A
conclusion is later drawn:

that the discounts allowed by [Morton] in the sale of its BL

-salt, including price differences on carload and less than

carload lots, purchases under so-called pool-car arrange-

ments ... [as well as Morton’s other discounts] constituted
discriminations in price. ... 3

= 1d.
¥ Id. at 54.
% 1d. at 57.

¥ Morton Salt Co., 39 FTC 35, 42-43 (1944),
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The wording is difficult to follow because pool car arrangements are distinguished from:

price differences between carload and less than carload lots. Nevertheless, since the

Commission agreed that carload shipments were priced at $1.50 whether in straight or
pool cars, I take the statement specifically to mean that the Commission found LCL -

pricing of BL disc;ﬁminatory, The term discriminatory has here a specific meaning. It

meané that there exists a price difference that‘ is illegal if ‘(a) it is found to injure
competition and (b) is not cost based. The 6pinion goes on to conclude that the LCL
surcharge on BL inj;lred competition: it tended "to create a-monopoly in those pur-
chasers receiving ... thebeneﬁt of said discﬁ;inafory :pr-ice. 2 Concerning cost
differences, no co_nsideration is given by the Commission to the differences between CL
and LCL fr_éight rates, or to the testimony suggesting that LCL orders often incurred
‘h.ighex" handling expense. This is dismissed with the statement that Morton did not cost
justify the CL/LCL differential. The opinion contéins no discussion of whethef the
surcharge on LCL might have reflected a scheme of price discrimination or whether
competition among the salt producers, all of Whom charged a higher price for blanket
items shippéd LCL, was so lacking that the surcharge could be other than cost based.
Morton appealed to tﬁe Court of Appeals aqd by stipulation the FTC’s opinion
and order were remanded to the CommisSion (for reasons that need not concern us here)
.for reconsideration;- ‘Ultimately, a xﬁodiﬁed'opilﬁon,appears.. Specific reference to pool
cars is omitted and in i;s place the following statement is made:

Respondent has discriminated in price by selling its BL salt
.. at ... $1.60 when delivery was made in less than carload

3 1d. at 44,
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lots, while at the same time it sold ... BL salt... at $1.50 ...
when delivery was made in carload lots. There were
wholesalers and retailers who secured the $1.50 ... price
and wholesalers and retailers who secured the $1.60 ...
price who were in competition...."?

The conclusion follows:

The Commission finds that the price differences on sales of
its BL salt, including price differentials on carload and less
than carload lots [as well as all other of Morton’s
discounts] constituted discriminations in price .... *

e

Each of Moﬁon’s discounts, ihcludihg that on §hipments of BL in carload lots, *

was found to injure competition. Again, the discount was found illegal because Morton

had not specifically justified it on cost grounds. Whether the Commission meant that . - -

only straight-car buyers paid $1.50 cannot be deténnine;d_, although the wording of its
statement tendsin thét direcﬁon- If the $1.50 price only applied to straight-car buyers,
: the importance of saiés made at $1.60 would 'incfelase,' since all shipments in pool cars
would then be so priced. However, the only v'e'xavxjnple“ of a sale at $1.60 that counsel
presented in its‘k‘ statement of the facts was ’t'he 30 ¢ases shipped LCL to Interstate

Wholesale.

2. The Court of Appeals
Before the Court of Appeals, the FTC argued that:

In selling BL salt [Morton] allows three separate discounts,
all based on purchases of very large quantities of salt. (I)

®*  Morton Salt Co. 40 FTC 388, 344(1945).

M 1d. at 39.
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BL salt has been sold at $1.60 ... when purchased in other
~ than carload lots, but at $1.50 when purchased in carload

lots; .... %

There follows a description of Morton’s annual discounts on BL. None of the discounts

are said to be available except to "large" buyers:

In fact, only those already well advanced on the road to
monopoly are so well favored financially, or possess
storage. facilities so extensive to enable them to purchase
50,000 cases ... or even 5000 cases or carload lots. - Those
small business concerns whose yearly needs are limited to
a few hundred cases have no more opportunity to obtain the
lower prices, in fact, than they would if the theoretical
offers were not made to them.*

Morton’s poSition Vthat virtually all buyers (even those purchasing a few hundred
cases) ’paid the $l.50 price is later addressed:

[Morton] itself admits that there is one exception to the
statement that every witness secured the discount. It is not
necessary to show actual injury to competmon since the ..
Act is to reach price discriminations in their mc1p1ency
Therefore, ... this discount would not be eliminated from
the case. A discount against even one dealer -- especially
should [Morton] be informed ... that such discrimination is
legal -- could easily be extended without limit. The
practice ’may’ result in the substantial injury to
competition, and in the creation of a monopoly. ¥

I take this to mean that although charging the LCL price for many years cannot now be

said to have caused competitive injury, it should be found illegal anyway because it later

3 Respondents® Brief at 2, Morton Salt Co. v. VFI‘C,' 162F. 2d 949 (7th Cir. 1947).
% 1d. at12.
¥ 1d. at 26.
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might. What defense one might raise against this approach is not obvious. At any rate,
the FTC did not rest its case entirely on this. It is stated that:

the record, however, does not show that all dealers except
one receive the discount. By its terms the discount is only
available to those who buy in carload lots. It is a matter of
common knowledge and the record shows  that many
dealers cannot and do not buy in carload lots. Such dealers
are excluded by the very terms of the offer. It is
immaterial how small a percentage of [Morton s] business
moves in less than carload lots. 1t is evident that the
number of people who do not buy in carload lots must be
large, regardless of percentages in [Mortan’s}-business.
The mjury to competmon may be substantial.**

Alli m all the circumstances under which Morton charged $1.50 were changed to make
its sales at $l.60 appear more significant than they_ actually were.

The Court of Appeéls found all of Morton’s discounts legal.** I note here only
its view of the $1.50/$1.60 differential. The Court believed that distinctions in price
based upon quantity sold and

conforming with reasonable, cuStomary and acéepted
economic differences [do] not inherently import adverse
effects upon competition ... condemned by [the] Act.

The quantity carload discount ... was related by substantial
and uncontroverted evidence to the cost of the sale and
delivery of [Morton’s] product resulting from the differing
methods of handling a carload quantity in the sale and
delivery to a carload quantity buyer from the method of
handling lesser quantities. It cannot be said ... that this
differential exceeds a due allowance for the difference in
such costs.*° :

¥ Id. at 27.
¥ Morton Salt Co. v. FTC, 162 F. 2nd 949 (7th Cir. 1947).
“ 1d. at 955-57.
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Although the Court did not seem to have right the situations when Morton charged $1.60

and when $1.50, and aside from the fact that substantial evidence was not presented

reflecting the actual cost difference between blanket items shipped CL: and LCL, it seems -

clear that the Court belie\}ed that the differential was probably cost based and not the sort -

of established pxjactiee that the Act was designed to condemn.

3. The Supreme Court’s Opinion- -
" The FTC appealed to the Supreme Court. Its brief discusses the $1.50/$1.60

differential in very general terms. Specific references to the evidence are not made. In

general, the FTC’s position was the same as that advanced in the Court of AppealS. |

Morton’s position was again that virtually all of its BL sales were made at $1.50, so that
its sales at $1.60 could not have "injured competition". The upshot of the Court’s
opinion can be briefly summarized, leaving little of substance out:

() In a case involving competitive injury between a
seller’s customers the FTC need only prove that the seller
charged one such customer a hlgher price than one of the
customer s competltors )

(2) In determmmg whether a price difference found in ()
resulted in competitive injury, the Act only requires that
there be a reasonable posmb}hty that- ‘competition may be
mjured '

(3) Evidence sufficient to prove (2) is satisfied by a
showing that the price difference could influence a resale
price.
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It is interesting that the Court centered virtually the whole of its opinion around the
$1.50/$1.60 differential, so that its analysis of Morton’s annual discounts which were.

secured by relatively few buyers are hardly mentioned.

The Court goes on to discuss how (3) is satisfied using as its example Morton"'s"'
CL/LCL pricing of BL:

The adequacy of the evidence to support the Commission’s
findings of reasonably possible injury to competition ...
between competing carload and less than carload purchasers
is singled out for special attacks here. It is, .suggested that
in considering the adequacy. of the ev1dence to show injury
* to competition, [Morton’s] carload discounts and its other
quantity discounts should not be treated alike. The
argument is that there is an obvious savings to a seller who.
delivers goods in carload lots. Assuming that to be true,
that fact would not tend to disprove injury to the merchant
compelled to pay the less than carload price. For a 10
cents carload differential against a merchant would injure
him competitively just as much as a 10 cents differential
- under any other name .... Such discounts, like all others,
can be justified by a seller who proves that the full amount
of the discount is based on his actual savings in cost. The
trouble with this phase of [Morton’s] case is that it has thus
far failed to make such proof.

In fact, Morton had not sought to prove, nor did it otherwise rely, on the obvious
savings on goods delivered in carload lots. Instead it had argued that its sales at $1.60
~ were too hmlted to cause competitive injury. The Court’s specxﬁc response to thisisto -
note that:

in enacting the Robinson-Patman Act, Congress was
especially concerned with protecting small businesses
unable to buy in quantities, such as the merchants here who

' purchased in less than carload lots .... Since there was
evidence to show that the less than carload purchasers

~ @ FTC v. Morton Salt Co., 344U.S. 37, 47-48(1948).

110



might have been handicapped in competing with the more
favored carload purchasers ..., the Commission was
justified in finding that competmon might have thcreby
been substantially lessened... ,

The statement seems clearly to imply that only straight-car buyers sc;éured the CL price. -

There also is a footnote reference to Morton’s analysis of its LCL shipments. This was’
rejecte . of hand: -

It appears that the figures relate only to a single one year

period and was obtained by lumping together statistics on

respondent’s sales of table salt along with those on sales of

its other products such as salt tablets; coarse rock salt, and

salt soda. Since this proceedmg is concerned only with

discounts on table salt, these figures are of dubious value.

Furthermore, they were limited to sales in respondents

Chicago area whereas [Morton] carned on a nation-wide
business.**

No mention i‘sf made of the fact that the analysis covered Chicago billings which
| represented 70 peréent of Morton’s total sales, that there was testimony of Morton’s
officials that the inclusion of ‘Western .ten‘itofy would not have altered the general
picture, and that the figures incii'cated that LCL shipments amounted to about .1 percent
of its total Shipments of BL. #

One cannot help but feel that it was by ignoring the facts and thus by redefining

the price relationship at issue that the FTC and the Court were able to conclude that the

a
S

1d. at 49.

4 1d. at 48.

4“4  There was a dissent which deals almost entirely with whether ihe standard 6f competitive
injury is whether a price difference "may probably” injure competition or "may possibly" injure .
competition (which the majority had adopted). What this distinction would mean in practice is not

clear. Under either standard the minority found the CL/LCL differential legal, because $1.50 was
charged to all buyers whose orders moved in carloads
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-$1.60 price injured competition and was therefore illegal because Morton did not cost
justify it. Perhaps this was done to satisfy what was often said to be an aim of the Act:
to prevent unjustiﬁed' price d_iffererrces favoring large buyers. No doubt buyers who
‘ordered straight cars were larger than buyers whose orders were typically shipped in pool -
cars. Or perhaps this was done to establish what might be taken as a more a general
point: if buyers of 'straight cars secured a discount of about 6 percent (.10/1.60) from
~the pnce charged buyers of smaller quantmes this would prov1de the sort of advantage
.k sufﬁcrent in magmtude to meet the competltlve injury stang;rd' and so would be ﬂlegal
unless cost Jusuﬁed at mlght also have been beheved that this point could be made at
little cost, since if the surcharge was made illegal, probably ‘the worst that could happen -
~ would be the elimination of LCL shipments by Morton, which would injure buyers only
slightly, sinee solylittle trade was involved.) | Nonetheless, if we take what the facts
 actually showed, or a roughly comparable situatiorr and assume that the facts would be
similarly treated, then the upshot of ihe FTC’S and the Courts’s opinions was to make
iuegal any systematic price difference charged to competing buyers unless the difference
is cost justified by the seller.** The injury standard would impose no hurdle to be met
“before a price difference could be challenged as discriminatory. When this is coupled

“Wwith the absence.of any apparent consideration by the FTC or the Court (judging from o

% The Act also contains a "meeting conipetition" defense. Morton did not rely on this to justify

the CL/LCL differential on BL. The defense permits a seller to charge a lower price to particular
buyers to meet a lower price offered by a competitor. If the Act is to deter price discrimination,
systematic and persistent price differences could not be defended on this basis, since sellers could
discriminate and justify this by each claiming that it was meeting the price of a competitor. The
defense would be thought applicable only to short-term, unsystematic price differences unrelated to
price discrimination that the Act seemed designed to deter. Morton and International relied in part on
this effort to justify the $50,000 annual-volume discount, but the defense was rejected. This will be
discussed when the annual discount is considered in detail.
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the conduct of the trial and the opinions) whether market conditions conducive to price
- discrimination existed, or whether the surcharge might have related to a sensible scheme

of price discrimination, and given also the absence of any independent consideration of

costs by the FTC, then any systematic price difference, even in a competitive industry

" in which price discrimination w’ould'not be possible, would be illegal unless cost. justified

by the seller. How eas'ily“~ cost differences might be established is suggested later in

considering how Morton and International fared in their efforts to jpstify their annual

discounts and by considering, as is done in the last chapt'e;"éfjilﬁs study, the competitive
struciure of the industries in which the FTC has obtained orvders‘ resolving charges raised

under the Robinson-Fatman Act.

lg. Pri.ceADiscrimination And The _$l.50/$l.60vD‘ifferential

It is clear that on other than blanket items Morton’s net at a glven destination was

the same on CL and LCL shipments. The difference in the delivered price equalled the

difference in freight costs. If discrimination occurred accdrding to method of shipment

(pérhaps reflecting something about the greaicr urgency of deman(l on LCL), it is

reasonable to suppose that discrimination would have occurred on these items as well as

on blanket items. It is also clear that the costs of shipping blanket items LCLwefe
higher than when shipped in caxloacls. Given the available evidence, it cannot be sai<l

with certainty that the 10 cents sufcharge just covered the difference in Mononls average

costs, although what evidence I could gather suggests that this was so.
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Morton itsélf provided buyers the optioﬁs to avoici the surchargé by purchasing
in straight and pool cars. Overwhelmingly buyers chose the éptibns because émy increase
in costs this entailed (which would be thought prifnarily an increase in inventpry cost,
since for éxample ordefs-for iricluéion in pool cars could be plaéed only kwhen pdol cars
were being orgﬁzed, whereas LCL orders could be placed at any time) was less than
the surcharge on orde;fé shipped LCL. Eéch buyér would not order BL in such quantities
that he would always have inVehtéry to meet evefy re'quest,‘ and there'.wcre 6ccasibns
when LCL ordéi's were placed. Subpdse Morton had ralse;l 1tsLCL priée relative to its.
| CL price by more than the cost differenvce“ that such orders enfaiied. This Wbuld ihduéé
buycrs' to increase their inventory abquired at the CI; pricé (givén what wouid now be. - -
the relatively higher cost of meeting shortfalls thfough Qrders shipped LCL), it would
encourage additional sales from these larger stocks to buyers whose inventory was
depleted and who ,6therwise would have piirc_:haséd LCL from Morton, and .it would
encourage buyers located outside of oné area and who purchased at tﬁe CL price to resell
to buyers located in another Who would‘ otherwise have placed an LCL order with
Mofton. Tﬁe. option to purchase in pool and straight cars at the CL price through which
| 'buyefs themselves and resellers could éccbmfnodatéthe LC,L demand would obvi‘ouslly'"”"‘”
limit the extent to which Morton’s CL and LCL prices could differ.
If Morton’s CL customers could supply the LCL demand at the same cost as

S Monon, then Mbrt’on’s ‘CL/LCL differential could‘ not have excéeded Vthe différenée in-
its costs of subplying CL and LCL buyers. 'T,her"e would be no injury to buyers‘or

~ discriminatory gain to Morton. Nevertheless, because Morton supp]jed‘ part bf the LCL.
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demand, it presumably supplied these buyers more cheaply than could others. How

much more cheaply is not known, although one would not think by a great deal (because

Morton would have to incur many of the same costs as others and there is little reason

to belieife that it could have assumed them much more cheaply). To these buyers, -

Morton’s surcharge could have exceeded the additional cost of its LCL shipments, SO
~ some LCL purchaéés céuld have béen detgnéd that would otherwise have been made,
| andrthere is an injufy from this. But th:c discn'mination against Morton’s LCL customers
woﬁld have been oniy a portioﬂ of the surcharge giveﬁ'thé.‘t'{drders shipped LCL cost

more than orders in carloads. Let it have been Vas: high as 20 percent. Then the annua]

discriminatory gain to Morton on the 1969 cases of BL shipped LCL on Chicago billings

would have been on the order qf $39. The amount hardly seems worth challenging, or
defending for that matter. 4

The Record in Morton, (and in International) covered several thousand pages of
testimony lafgély devoted to the question of "injury to competition". Injury was
established by asking a wholesaler whether he would be better off if he could have
purchased Morton’s salt cheap_ér vthan what he in fact paid, assuming a]l else remained
the same. The answer was obvious and the questioning séemed pointless. A sufficient

number of buyers were ask‘ed, the same question until "proof” of competitive injury was

- In addition, while the LCL price set by Morton could have exceeded the higher cost directly
associated with these sales, it could be that a reduction in the LCL price to just equal the difference in
the average costs of shipping CL and LCL might diminish the demand for pool cars and cause the
overall cost of their assembly to rise. The loss associated with this could have exceeded the gain from
the additional sales at a lower LCL price. This would be a cost of supplying LCL buyers, although
this would certainly have been difficult for Morton to show. Overall, the Record suggests that Morton
made LCL shipments in a few instances when the buyer’s cost of obtaining BL primarily from other
wholesalers exceeded 10 cents per case (which on average probably approximated Morton’s higher cost
of making such shipments). '
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established. In a move for judicial economy, the Supreme Court eliminated this burden.

Henceforth, it would be enough for the FTC to show that a price difference existed

among competing resellers that could possibly influence a resale price, and from\ t-his the

” requisite injury could be inferred. , \

The order required Morton to charge the samé pricé of BL to all competing .

‘wholesalers (including the retail chains). ms required the elimination of the 10 cents

/'Surcharge on BL and on other blanket items shipped LCL. To raise the price to buyers
‘: whose orders moved.in carloads would have reduced Moxzt’;ﬁ’s;'}let receipts. Loweﬁﬁg
its LCL price to equal the CL price would also have lowered its net gaceipts and wo;id
probably have resulted in the cost of such sales exceeding the receipts from them.
Lowering the LCL price would also have encouraged additional orders to be shipped
LCL, and this may have jmposed other costs on Morton. What Morton did was perhaps
obvious. It subsequently refused to accept LCL ofders, confining all future shipments
to movements in carloads at the CL price. ¥ Buyers who previoﬁsly purchased LCL
from Morton were undoubtedly made worse off by this, although one cannot believe by

a very great deal. Nevertheless, those who the FTC might have wished to help by its

~ actions were actually injured.

. ¥ That Morton behaved in this way is supported by statements in future scales that no discounts

of any type exist, that its prices were to apply only on orders moving in carloads at CL freight rates;
~ and by statements of counsel for the FTC that LCL shipments were discontinued subsequent to the
order. See Morton scales contained in Record, 4320-3-3-2-4.
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IV. THE CARLOAD DISCOUNT ON OTHER THAN BL SALT

a. Introduction
At abont the time of the FTC’s complaints against Morton and International,
.many of the salt companies published scales coutaining a discount' granted to strajght-car '
buyers from_ the prieesk eharged for the same items to each participant in a pool car.
Since pool and straight cars both moved at CL freight rates, any cost ju'stiﬁcation. of this

- discount must relate to factors other than freight costs. As discussed before, there was

no straight car discount on BL: all such orders whether shipped in straight or pool cars

were priced the same from at least 1936 (the earliest date of observation) to the end of

the FTC’s case and beyond.

The difﬁculty in discussiug this disceunt (which was called a carload discount)
is that the practlces of the producers differed from what their pubhshed scales sometrmes
stated and there is a good deal of evidence to suggest that the efforts of the producers
to estabhsh the discount in the various territories failed, in most cases almost
1mmed1ately after the discount was published. What typlcally occurred is that the
dlscount pubhshed to apply only to straight cars was extended to orders in pool cars,
prov_ldmg in some cases that the orders in pool cars met certain minimum purchase
requirements (usually 5 tons, or 2 tons of salt). Extensions of the discount to orders in
pool cars were not tentporary reductions from published list but were_the’typical practice |

throughout virtually the whole of the tlme covered by the FTC’s investigations. This

' The pubhshed discount applied on salt in packages to a straight-car buyer who required a

single invoice.
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pricing practice is consistent with Morton’s pﬁcing of BL, except that Morton never

imposed a minimum purchase requirement on BL.

Indeed, one difficulty the FTC had was that before the complaint was issued and

continuing after it, Morton had extended the straight car discount to orders in pool ca:§.2 -

So what the FTC challenged in its case against Morton did not exist in practice, and this

was confirmed by the testimony and invoices that the FTC presented to support its case.
In its case against International, what the FTC challenged was a relatively minor discount
that remained after a brief but unsuccessful attempt to establish a straight-car discount.

“This challenge is also discussed in this Chapter.

b. Evidence Of The Di_séouht Befo.re-1936,

I was unable to uncover much evidence about the carload discount prior to the

FTC’s inveStigations. Price scales existing during the NRA and before it are no longer
available, and there is virtually no meﬁtion_ of the discqunt in the NRA’s records; Thét
there had often been some disédunt in the published scales seems clear. It appears,
however, that as a genéral rule it was not restricted to stra_jght cars. Instead, much as
during the period covered by the FTC’s inveétigati()ns, the diScount was ’extended to

orders in pool cars. Peterkin, Jr. refers to this in his testimony in Morton. He states

?  The published discount applied on packaged salt, so a straight car of table salt alone or of table
salt mixed with other items of packaged salt (for example, 100 Ib. bags) would secure the discount
applicable to each item. . Suppose a wholesaler ordered a straight car containing BL and other table
salt. The BL would be priced at $1.50 per case and the other items would secure the discount
applicable to each. Suppose the wholesaler placed an order containing BL and other table salt for
inclusion in a pool car. The BL would be priced at $1.50 per case but the discount would not apply to
the other salt. The extension of the discount to pool car orders resulted in extending the straight car
price to the other items, so orders in either straight or pool cars were priced the same.
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that Morton "always had a discount on a carload of salt, ksélt_movin.g in a carload." *
His statement appears in the context of a discussion that "M.orton granted the discount on
orders in pool cars; and since a pool car élways involved v"s.alt moViqg in a carload", it
seems clear that itl least from Peterkin’s perspecti\)e Morton’s pfactice was not of récent ‘
'origih.‘ Similarly, a 'letter in the NRA files .from F.J. Vehning,: P,residént of The Union ',
Salt Co., indicates that the discount had. in the past almost aiways been extended to

include orders in pool cars:
The inevitable result [of competition] has been in the sale
of pool cars with Salt for several in the same carload at the
same prices F.O.B. car as carload [straight-car] prices,
which has been the practice for about 18 of the last 20
years, and the exception was a comparatively short period
of 2 years or less, when we attempted to obtain 3 cents per
100 Ibs. ... in pool cars above the straight carload prices,
but so unsuccessfully we were compelled to discontinue
it.* -

Just prior tb ‘November 1935, the énajéht-cm discpunt i)ubﬁshed (but apparently
not in practice appliéd) by Morton and I kbéli_ejvé by the other producers was 5 percent
of the pool-car price of each item of salt.

On Novembér 22, 1935, Morton iSsued Bulletin No. 900 to its sales force. This

..... bulletin changed the expression of the discount from a percentage reduction from the
pool-car price to a specific amount of money per item of salt:
Our present method of figuring discounts on a percentage

| - basis [of 5 percent], either on the works net or on the
N delivered price [for blanket items], has brought forth many

> Record, 4319-2-1, at 269.

4

Letter from Frank J. Venning, Pfesident, The Union Salt Co., to Frank Morse, Secretary, Salt
Producers Association, March 19, 1934, contained in Consolidated File, supra note .
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misunderstandings as to the proper amount to be allowed.
In order to simplify and make a uniform discount we will
establish what is known as a ’unit’ discount, which is a
specified amount per package. The amount of this discount
will be approximately the same as a 5 percent discount.. 3
There is attached to Bulletin 900 a list of common salt packages and the unit discoun_t N
granted for each. (I have appended this list as Appendix B of this study). The original '
list makes no réferenée to BL, and this is consistent with the absence of any straight-car
discount for this salt. On cases of 24 2 Ib. rounds and on 36 1-1/2 Ib. squares (common .
items handled by grocery wholesalers) the unit was 5 cents per case, which in each case
approximated 5 percent of the pool-car price. That the units continued a discount

previously expressed in percentage terms is confirmed by Peterkin’s testimony:

Q. ' This unit discount of;approﬁlﬁately- 5 percent--that
came about apparently recently, did it not?

A. No, the application of the discount in a unit form came

about comparatively recently -- and the origination of the

idea of applying it as a unit [was] to make the discount a

fixed amount and not have to continually figure out what it

would amount to if it were a percentage discount. It was

merely a simplification of accounting practices. °
How or why this simplified accounting practice is not clear, since it would not seem
easier to deduct units of money per item ordered than to deduct 5 percent of the amount
due. But this need not concern us here.

In his testimony, Peterkin, Jr. referred to-the discount units as “arbitrary"

amounts and this was unfortunate, for this was later used by the FTC to mean that they

3 Record, 4319-4-3-2, at 271.

¢ Id. at 197-98.

120



were arbitrary discriminations, whereas it is clear fhat Peterkin meént that ‘the units,
being ﬁxed amounts of money, résulted in different percentage discounts depending on
van'atikons in ‘the mark;at prices bf salt, ‘which were common after the demise "of the
NRA;’ and that.the“"iinitsas originally set up did not correspond exactly to 5 percent of ~
the p’ooli car price fér éach item. |
Bulletin 900 W'as circulated among the salt COmpanies much as were all price
announcements during the NRA and I believe was adopted by them all as the common,
published éxpreSéioi; of the terms and mfcigliitude of th'er‘js.tr;'iight'-car discount. The"
discount as so published incurred no Subsequent ,modyiﬁca"cions‘ throughout the period of
the FTC’s invesiigations. What came to differ from the terms expressed in Bulletin 900 -
were the purchase requiréments that in practice were in‘lposed‘t'o Vse}cure the discount.
These reqdirements differed gréatlyA from what appeared in Bulletin 900. In what
follows, I dischss what the price scales collectledfduring the FTC’s investigations reveal
about the discount. These scales begin in 1936, after Bulletin 900 had been circulated
and adopfed by the 'producers.v What other evidence I could gather on the firms’
practices is also presented, turning first to Intematioﬁal and pricing in New York
territory. :

New York TérritOrV:'

Just after passage of the Robinson-Patman Act and arising from uncertainty about
~ the legality of their practices, International and the other New York producers’

discontinued all discounts. They subsequently readopted those discoums or modifications_

7

There are many exaxﬁples of sales below list in the Records of the FTC’s cases against
Morton, lntematiqnal and the Salt Producers Association. '
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of them that at least from International’s perspective were cost justified or necessary to
meet discounts offered by competitors.® The Robinson-Patman Act was passed in June

1936 and in September of that year International. adopted (or_‘ perhaps readopted)

Morton’s straight-car discount as reflected in Bulletin 900. International juStiﬁed this

before the FTC on the ground that its receipt in the normal course of business of Bulletin |

900 which Morton had not rescinded after passage of the Robinson-Patman Act, indicated

clearly and with certAinty a discount offered by a competitor, and so its adoption by

International was necessary to meet ‘c_ompetition._ 1 .fxy'(?'té 4 good bit of fiction in

International’s claim, for it was still the typicai p‘ractiéc for the producers in any outéidc
territory to adopt as their published prices those of the producers wi_thin any territory,
as during the NRA. Morton’s Bulletin 900 did not actually apply to its shipménts inté
New .York territory, but only to those within the territories in which it produced salt.
In fact, Morton had discontinued its discounts on shipments intq Néw York territory
when International and the other Nerwb York producers eliminated their discounts after
passage of the Robinson-Patman Act‘. Shortly after the carload discount was
reestablished and announced by the New York producers, it was adoptéd by Morton on
its shipments of other than BL into New York territory.’

At any rate, International, in September of 1936, adopted the discount contained

in Morton’s Bulletin 900.»». The discount when first published was to apply to straight cars

¥ Record, 4307-2-3, at 2719-2822.

9

The discount that soon evolved in New York territory differed from that in Bulletin 900. This

~ discount was then adopted by Morton on its shipments there. See Morton’s instructions to its salesmen,

Record, 1-1/4319-1, Commission Exhibit 2q.
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only. Items shipped m pool cars were to be priced one discount unit higher than ;hose
in straight cars. The discouﬁt first appears in International’s scale of September 15, 1936.
It is there noted that: "the unit discounts listed below will be allowed on carlogd sales
to one buyer from our price list No. 1244 (September 15, 1936)." 0 The prices listed
in scale No. 1244 applied to orders in pool cars. |
~ When International discontinued its discounts just after passage Qf the Robinson-
Patman Act, its prices were the same on orders shjpped in ei-fher pool or straight cars. |
- The price structure adopted in September changed t_his.’. 'f‘l;é-c_l'lzémge‘was accomplished "

by restricting the prices previously charged on all Qrders to straight cars only, and by

raising the prices for orders in pool cars by one discount unit. For example, the price

of Sterling (International’s major brand of table salt) before September 15 was $1.08 per
case to buyers in either straight or pool cars. After September 15, $1.08 per case was
charged on orders in straight cars, and $1.13 per case was charged on orders in pool cars.
‘However, whether this Change persisted' for other than th‘e briefest moment is doubtful.
J.L. Ryon, International’s Sales Manager, who was largely responéible for the
firm’s pvricing 'pol'icies, referred to pi'oblems that International encountered just after its
‘prices for orders in pool cars were raised:

Tiwill just make a statement des'cribing: the policy of our

company, which has always been to work in the direction

of establishing a carload of salt with an allowable 22 1/2

tons minimum weight to get the carload rate of freight as

the unit of sale, with any smaller sales carrying some

premium. This principle was put into our pricing policy

some years ago [referring here to September 1936}, but due
to the fact that competitors’ salesmen and our own, in some

10 Record 1-1/4307-1, Commission Exhibit 155B.
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instances, broke down the practice by appointing alternate
buyers to receive the billing of the carload and thereby earn
the full unit discount, guaranteeing to collect the accounts
for the smaller participants in the car and giving the
smaller buyers the benefit of the carload price, we were
forced to recognize this competition. We, therefore,
established the limits of 5 tons and/or 100 cases on which
we would grant the discount. !

_ In effect, sometime after September 15, the published price for orders in straight
cars’wzis extended to borders in pool cars, providing that at least 5 tons/100 cases was
ordered. in terms of Sterling, $1.08 per case was charged on orders of 100 cases or

more; and $1.13 per case was chargedf- on orders under 100 cases: A straight-:car

composed of Sterling would have contained over 800 cases. I will later present evidence

suggesting that virtually all of International’s o;_ders from wholesalers exceeded 5 - -

tons/100 cases. This change in International’s policy shows up in its scale of December |

20, 1937. ’It is there stated:
"The discounts listed below will be allowed from our price
list No. 1258 on lots of not less than 100 cases of Table Salt
in cartons or cans, or on lots of not less than 5 tons of
miscellaneous items. ' :
In response to a query whether it was necessary in order to secure the listed

prices and discounts that the salt be shipped in carloads, Ryon stated: "Absolutely, in

every instance that applies."'* The original straight-car discount (or the extension of

' Record, 4307-4-3-2, at 152. The discount was granted on orders of at least 5 tons of
miscellaneous items of packaged salt or 100 cases of table salt.

2 Record, 1-1/4307-1, Commission Exhibit 158B.
3 Record, 4307-43-2, at 153.
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it to orders over 5 tons/100 cases) had nothing to do with a distinction bgtWeen CL and
LCL shipments (as in the case of the §1 .50/$1.60 differential on BL).

The December 20 revision appeared about 15 months after the st@ght-cm
discount was published (or republished) in September_l936. Bu; it is d(;ubtful that it too_k' '
- anywhere near this long for the discouni to be extended to pool cars. For example,

Diamond Crystal (a Michigan producer) published a scale applicable to sales in New

York territory effective June 15, 1937 indicating that the discount was applied to orderﬂs‘ -

e

over 5 tons/100 cases.' " In fact, Ryon testified that in practice International never had
a discount on straight cars only after the Robinson-Patman Act was passed:

Q. Do you, in fact, or have you, at any time since June
19, 1936 had a special discount to any person who
purchases a freight carload of your salt?

A. No.P
As to when the straight-car discount was extended to orders over 5 tonsll(?o cases, R_yon ,
testified that this occurred in the Fall of 1936 (which is when the straight-car discouht- :
was itself published). He went on to note: | |

It mlght be worthwhlle to consider that prior to the time we
putin . . . the discount on purchases of 100 cases or more,

we had a price of $1.08 a case on Sterling in any quantity,
and then, when we decided to limit our sales to 100 cases,

at the going price, we altered our price list and we put a
premium on sales for less than 100 cases. Our normal
price of $1.08 still maintained on sales of 100 cases or

1 Record, 1/4319-4.
15 Record, 4307-2-3, at 2842-43.
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more, and in less than 100 case lots, we charged the higher
price [of $1.13]. That is actually what was done.'®

Ryon’s testimony is corroborated by invoices issued by International on sales made in

New York t.err'itory.well before December, 1937 and which indicate that the straight-car

priée applied to orders down to 5 tons/100 cases. The testiniony and other evidence

indicate that. the straight-car discount publishéd m late 1936 was in practice extended..

more or léss iinmediately to 'j)ool¥car orders exceeding 5 tons/100 cases.
It was not possible to discover whether International’s attempt in late 1936 to

restrict the discount to straight cars and to raise price on smaller orders (by one discount

unit) represented an attempt to return to a price relationship that existed before the

Robinson-Patman Act, or during the NRA. But at any rate, the price increase was not - -

sustained, and the pricing structure that appeared, in ‘w"hi'ch the straight-car price was
applieq to orders 'ovér 5 tons/100 cases and a surcharge of one discount unit was applied
to orders below these amounts, remained in effect until 1948, when International, in
response to the S{lpreme Court’s opinion in Morton, abolished the surcharge on the
smaller Aorders. 7 There were thus a good many years during which a straight-car
discount might have beenA sought or establiéﬁéd, but '}such-AéffOrts either by International

or the other New York producers never emerged; and although there were many

instances uncovered in the FTC’s ihv_eStigat_idns (far too many to enumerate here) during

16 Record, 4307-2-4, at 3030-31. In warehouse towns, the same purchase requirements were
imposed. ’

7 In 1939, International considered but did not adopt a price structure in which one discount unit
would be granted on straight cars and one-half unit on pool-car orders over 5 tons. No discount was to
apply to orders under 5 tons. Some minor changes did occur in the definition of what items constituted
cases (and thus what items counted toward the 100 case minimum). These changes might be described
as a slight liberalization of policy. ~ : ’
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thh the prices of iable salt in New York territory fell from published list, at times
substantially and apparently from the competitive activities of the producers, the
:surCharge imposéd on orders under 5 tons/100 cases remained intact.

One change of substance occhrred in August 1941, when 1nten;ational imposed a -
minimum order of .2 tons: Orders for less than this amount were no longer accepted for
shipment.'®* The uni't_’surchzirge then applied on orders under 5 tons/100 cases down to
the 2-ton mMum. In terms of Sterling salt ‘packed 36 1-1/2 Ib cartons to the casg,:,ithe
2 ton minimum was feached with 74 icases._. =

The changeé in International’s pﬁcing weré adopfed on approximately the same

dates by Worcester Salt Cd. aﬁd W&tkihs Salt Company (thé two other New York .

producers) and by all other firms shipping into New Yorl; te,rritory’9 and were similarly
continued by them until,t.he Supreme Court reached its decision in M_Qr_t_o_g in 1948.

- To sum up, beginning probably in late 1936 Vz.md'corntinuing until 1948 (well before

and after the FTC’s complaint against Intema,tioﬁa] in 1940), the discount originally

published to apply to straight cars was in practice extended by International to pool-car

orders over 5 tons/100 cases. A surcharge equal to one discount unit was imposed on

8 Record, 4320-4-2-3, at 714.
" The scales reflecting New York pricing are: Diamond Crystal, September 16, 1936 (Record,
4319-4-3-2); Hardy, January 15, 1937 (Record, 4319-4-3-3); Diamond Crystal, June 15, 1937 (Record
174319-1); International, September 15, 1936; June 15, 1937; December 20, 1937; January 15, 1940; April
15, 1942 (Record, 1-1/4307-1); Watkins, September 15, 1941; May 15, 1943 (Record, 4320-4-2-3);
Worcester, September 2, 1941; March 18, 1942; May 15, 1943 (Record, 4320-4-2-3); International, May
15. 1943; May 15, 1944 (Record, 4320-4-2-3); Morton, August 28, 1941 (Record 1-1/4319-1); Watkins;
September 10, 1946; June 21, 1947 (Record, 4320-3-3-2-5); Set of scales and bulletins of International
covering the period 1943-1948 contained in Record, 4320-4-2-10, 11, 12, 13, 14. '
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orders below these amounts. - From late 1936 to mid-1941, no minimum-order existed.
From mid-1941 until 1948, International required a minimum order of 2 tons.

Louisiana Territory: Whether the carload discount was announced in Louisiana

L4

territory in late 1935 (with the ,circulation of Morton’s Bulletin 900) is not known. One ~ |

reference indicates tlxat the discount described in Bulietin 900 and applying to straight

cars had been ‘publis‘hed in Louisiana territory sometime before August 1936. The
reference is to a bulletin of Diarnond Crystal’s to its sales force on pricing in Louisiana
territory indicting that this discount was to be disc_ontimieaf

Effective August 15, 1936 we will discontinue allowing any

unit discount to the resale trade throughout the entire

.Louisiana field. Scale prices for the Louisiana field will

henceforth be net.?° ‘
The bulletin specifically meant that prices previously published as applicable to straight
cars only were to be charged on orders in pool cars. When the bulletin was issued, there'
was no corresponding change in the scale prices fr‘onr which "net" prices were derived..
Most evidence concer'ning pricing in Louisiana territory begins later in 1936, and by then
it is clear that there existed no discount applicable in practice tof_stmighr cars only. In
faet, from late l936 until at least 1948, straight and pool cars were priced the same.
This is reflected in scales issued by Morton, International, Diamond Crystal, Jefferson

Island Myles Ohro Colonial, Carey, Barton and Hardy during the period 1936-1941; and

after 1941 by the scales of Jefferson Island, International and by the other producers in

®  Record, 4319-4-3-2, at 427.
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instructions to salesmen on pﬁcing in Louisiana territory. *' These scales and
instructions variously indicate that all orders were to be priced "net" whether in straight
or pool cars (the expression itself giving some indication that a carload discount had
- previously existed or at least been attempted) or they simply indicate fhat orders were not:
subject to a carload discout. In the latter cases, the firms’ scales contain the same
price‘s for orders in straight and»pool cars and these pn'ces were equal to the '_'net" prices
in the fonﬁer cases. No minimum order was ﬁnposed in Lpuisiana territory until 1944
In May of that year, 'International,,_ﬁrst }annqunced that it v'\/:);ﬁlci.;lot accept orders under
2V tons.? 1 believe this minimum was adopted by all suppliers. In 1947, Intemat:ion;il
published a scale containing a surcharge of dne discount unit fof orders under 5 toné/lOO :

cases down to the 2-ton minimum. But this change seems to have lasted for less than a
month, after which International reverted to its previous practice, in which the same price

was charged on any order down to the 2-ton minimum. International’s instructions to

its salesmen reflect this change:

21

The scales and bulletins reflecting Louisiana pricing are as follows. For the period 1936-1941:
Hardy, July 1,1937 (Record, 4319-4-3-3-3); Carey, July 1, 1937 (Record, 4319-4-3-3); Barton, June 25,
21936 (Record, 4319-4-3-3); Diamond Crystal, July 1, 1937 (Record, 1/4319-4); Morton, June 25, 1936 -
(Record, 1-1/4319-1); International, June 25, 1936; July 1, 1937; March 28, 1938; May 20, 1939 (Record,

. 1-1/4307-1); Colonial, Nov. 20, 1937 (Record, 4307-4-3-6); Colonial, March 25, 1939 (Record, i
4307-4-3-6); Ohio, June 20, 1939 (Record, 4307-4-3-6); Myles, October 27, 1938 (Record, 4307-4—3-6),: o
Diamond Crystal, August 15, 1936 (Record, 4319-4-3-1); Diamond Crystal, September 15, 1936 (Record,
4319-4-3-2); Diamond Crystal, August 12, 1937 (Record, 4319-4-3-2); Jefferson Island, July 1, 1937
(Record, 4319-4-3-3); International, March 28, 1939 (Record, 4307-4-3-4); Avery, March 28, 1939
(Record, 4307-4-3-4); Avery, June 25, 1936; July 1, 1937; March 28, 1938 (Record, 1-1/4307-1). For the
period after 1941: Morton, August 28, 1941 (Record, 4320-4-2-1); Mulkey, August 28, 1941 (Record,
4320-2-1); Avery, October 6, 1941; May 15, 1943; May 15, 1944 (Record,4320-4-2-3); Jefferson Island,

July 1, 1942 (Record 4320, 4-2-2-2); Avery, June 15, 1947 (Record, 4307-4-5). International’s scales
and bulletins from 1943-1948 (and beyond) are contained in Record, 4320-4-2-10,11,12,13,14.

= See Avery List No. 3, May 15, 1944 (Record, 4320-4-2-3).
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[{n view of the competitive conditions found to exist ...,
temporarily disregard the 2-ton column [which reflected the
surcharge]. Quote from 5-ton column only with mmnnum
order at this price being two tons.

No attempt was later made to impose the surcharge on orders under 5 tons/100 cases.

- In August 1948, the minimum order was raised from 2 tons to 5 tons/100 cases, and this

change was -aiso.adopte_d by-all supplie»rs‘.a;

To sum up, no. straight-car discount existed in Louisiana territory from mid-1936
until at least 1948. This is reflected in the scales of allﬁgpp_!@ors and in the testimony
of the many wholesalers located in Louisiana territory who were called as witnesses by

the FTC in its cases against Morton and International. Of all who testified, and of all

invoices submitted as evidence of pricing in Louisiana territory, ‘not one indicated that - -

7

stxaighi and p001 cé:s were priced differently.

Ohio_and Kansas Térritorieﬁ: Whether the Ohio and Kansas producers had
attempted; as had those in New‘ York and apparently Louisiana, to establish a straight-car
discount sometime before or during 1936 could not be discovered from the available
evidence. I recall the statement of Mr. Venning of The Union Salt Co., which produced
salt m Ohio,. suggestmg that historically all such efforts had faﬂed At any rate, from

‘mxd 1936 (when the ev1dence begms) until m1d-l94l prices in Oth temtory were the

.same for orders in pool and strmght cars, Sllb]CCt (until sometime in 1939) to a one—ton'

minimum order, and subsequently (untll August 194]) to a 2-ton minimum.* 'In Kansas

23

®  See Avery List No. 5, Bulletin of June 15, 1947 (Record, 4320-4-2-10).

#  See International, April 19, 1937 (Reoord, 4307-4-3-5); Morton, July 1, 1936 (Record,
1-2/4319-1); Morton, June 5, 1938 (Record, 4307-4-3-5); Colonial, February 25, 1938 (Record,

(continued...)
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territory from mid-1936 until tnid-l941, straight and pool cars were. priced the same. No
minitnum order was imposed.” | |

In August 1941 the Ohio producers published new scales that contained a unit
discount to be granted only on straight cars.?® But shortly thereafter supplements to
these scales and bulletms to salesmen appear that extended the d1scount to orders in pool»‘ ‘_
cars, subject to a 2-ton minimum order.”’ Scales reissued by Colonial Salt Co. in
August 1942 and by Ohio Salt Co. in November 1942, reflect this extension. 28 'There

‘is no evidence -(up u.ntil 1948) of other efforts to restrict the discount to straight cars.

There is substantial evidence from International’s pricing for shipments into Ohio, West

%(...continued)
4307-4-3-6); Union, August 11, 1937 (Record, 4307-4-3-6); Dlamond Crystal, July 1, 1936 (Record,
4319-4-3-1); Mulkey, July 1, 1936 (Record 4319-4-3-1); Diamond Crystal, April 19, 1937 (Record,
1/4319-4); Ohio Salt Co., Apnl 19, 1937 (Record, 4319-4-3-2); Colonial, April 19, 1937 (Record,
4319-4-3-2). Stratford of Morton testified that in Ohio territory net prices applied on pool and straight
. cars. See Record, 4319-2-3, at 2280. International’s scale states: "On shipments of evaporated salt,
quote net delivered price in straight carloads and pool car lots. The carload discount allowed to all
buyers of evaporated salt in straight carloads and pool car lots when moving by rail at the carload
rate.” All other scales give similar instructions except those of Ohio Salt Co. which quote net prices
only and do not list unit discounts. '

% See International, February 18, 1938 (Record 4307-4-3-41), Diamond Crystal, April 22, 1937
(Record, 4319-4-3-2); Carey, March 22, 1937 (Record, 4319-4-3-3); Barton, March 22, 1937 (Record
4319-4-3-3); Barton, February 10, 1938 (Record, 4319-4-3-6); Morton, February 18, 1938 (Record,
4307-4-3-5); Morton, March 22, 1937 (Record 1-2/4319-1).

% Union, August 18, 1941 (Record, 4320-4-2-1), Ohio Salt Co., August 18, 1941 (Record
4320-4-2-2); Colonial, August 18,:194]1 (Record, 4320-4-2-2); Hardy, August 1; 194} (Record 4320,
4-2-2). ‘ '

7 Ruggles and Rademaker Salt Co. and Mulkey Salt Co., Pricing Supplements for shipments into
Ohio, Virginia, West Virginia and Kentucky starpoints, August 28, 1941 and September 26, 194}
(Record, 4320-4-2-1); Morton, Pricing Supplement for shipments into Ohio, Virginia, West Virginia
and Kentucky starpoints, August 28, 1941 (Record, 1-1/4319-1); Diamond Crystal, April 19, 1937 (Record,
1/4319-4); International, Bulletins and Instructions, 1943-1948 (Record, 4320-4-2-10, 11, 12, 13, 14). .

2% Bulletin of Ohio Salt Co., November 4, 1942 (Record, 4320-4-2-2); Colonial, April 1, 1942
(4320-4-2-2).
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Virginia, Virginia, Western Pennsylvania and Kentucky (comprising Ohio territory) that
until 1947 all sellers charged the same prices for orders in straig’ht and pool cars (subject
- to theb2-ton minimum). On July 3, 1947 and continuing for a brief period thereafter, a

surcharge of one discount unit was imposed on orders under 5 tons/100 cases down to the

2-ton minimum. This resulted in a pricing structure identical to what then existed in -

New York territory. The surcharge in Ohio territory (as in New York territory) was

eliminated in October 1948, after the Supreme Court’s decision in Morton.”

Subsequently, pool and straight cars were priced the same; but-the minimum order was .

raised frdm 2 tons to 5 tons/100 cases.

Events in Kansas territory took a similar turn. As in Ohio, the Kansas producers

in August 1941 published new scales that restricted the carload discount to straight cars
only. Prices for orders in pool cars 'w._erevraised by one discount unit. But by at least.

1944 (and probably a goOd-deal-- before, although the evidence on this is more limited) and

continuing to late 1948, the discount was extended to orders in pool cars. Whether a
minimum order was imposed is uncertain, although if it was, it is unlikely to have
exceeded 2 ‘tons_.‘ 30 Stratford of Morton -tésﬁﬁed that the discount wés granted on pool
calr orders in Kansas territory in 1941. Morton pfoduced in Kansas. The implicatidn of
Stratford’é testimony is that the extension of the discount to pool cars occurred justvafter

_publication .of the revised scales that had confined the discount to straight cars. .

»  Pricing bulletins and instructions, International Salt Company 1943-1948 (Record, 4320-4-2-10,
1, 12, 13, 14). ' : ' o

% Barton, February 15, 1944 (Record, 4320-2}2_-); Barton, June 10, 1946; September 10, 1946,
February 17, 1947 (Record, 4320-3-3-2-1); International’s bulletins and instructions for Avery shipments
(Record, 4329-4-2-10,11,12,13,14). '
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The Remaining Territories:

. Inthe remaining territories--Texas, Michigan and Kansas-Michigan--it is clear that

the prodﬁcers‘ had published a discount applicable to straight cars in 1936.%' It is a bit

less clear (particularly for Michigan) that the discount was subsequently extended to pool
cars as quickly as this occurred in the other territories, although I suspect that it was.
Mondn produced in’ Miéhigan and Texas and published prices applicable to

Kansas-Michigén. In its answer to the FTC’s complaint (filed in 1940) the following

. g o o

Statement appears:

With regard to certain products a discount amounting to
approximately 5 percent of the list price is allowed to a
buyer who purchases a carload, and in all cases where such
discount is allowed to a buyer who purchases a carload, an
equal discount is allowed to buyers whose individual
purchases are much less than a carload lot but who
combine their purchases to form a carload, such carload
being known in the trade as a pool-car. *

~ This is consistent with testimony of Morton’s ofﬁcvizﬂ»s to which I will refer in greater
detail later but briefly note here that of Peterkin, Ir. concerning Morton’s pricing after

passage of the Robinson-Patman Act up until the time of hlS testimony in 1942. Peterkin

. Texas: International, March 28, 1937 (Record, 4307-4-3-4); Avery, March 28, 1938 (Record,
4307-4-3-4); Morton, July 3, 1936 (Record, 1-1/4319-1); Diamond Crystal, August 12, 1937 (4319-4-3-2);
Carey, June 27, 1937 (4319-4-3-3); International, Nov. 14, 1938 (Record, 4307-4-3-5); Morton, March-
22,1937 (Record, 1-2/4319-1); Barton, March 22, 1937 (Record, 4319-4-3-3); Morton, August 15, 1941
(Record, 1-1/4319-]). Michigan: Morton, June 27, 1936 (Record, 1-2/4319-1); International, June 7, 1937
(Record, 4307-4-3-4); Diamond Crystal, June 27, 1936 (Record, 4319-4-3-1); Hardy, June 7, 1937
(Record, 4319-4-3-3); Carey, June 7, 1937 (Record, 4319-4-3- 3) Barton March 22 1937 ‘(Record,
4319-4-3-3).

: Kansas-Michigan: Ihtemational, November 14, 1938 (Record, 4307-4§3-4); Morton, November.
14, 1938 (Record, 4307-4-3-5); Diamond Crystal, August 12, 1937 (Record, 4319-4-3-2); Carey, March
- 22, 1937 (Record, 4319-4-3-3); Barton, March 22 1937 (Rccord 4319-4-3-3); Morton, March 22 1937
(Record, 1-2/4319-1).
*  Answer of Morton Salt Co. at 2, Record, 4319-1 (filed Oct 10, 1940).
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indicated that throughout this time the carload discount was granted in all territories on
~ orders in pool cars. Stratford, who focused primarily on Morton’s pricing after 1941

testified similarly.‘ Other evidence is spotty. There is a bulletin published by

International on December 21, 1936 indicating that table salt in pool or straight cars was

to be priced the same throughout Texas.*®* There is also an announcement of Morton’s

made invl’94l that 1t Would meet Louisiana coinpetition on fiable salt shipped into Texas.
On their sales in Texas, the Louisiana producers had been charging the same prices on
pool and straight cars.>* No minimum order was m.;posed in Texas. Morton’s

announcement was not later withdrawn, although in>1944, a 2-ton minimum order was

adopted. There are invoices of Morton’s and Diamond Crystal’s for'shipments into

Kansas-Michigan territory in 1937 and 1938 indicating that orders in pool cars were
priced the same as those in straight cars. 3 Beginning in 1937 and continuing until at
least 1939, pool car shipments into lower Michigan and Indiana (part of the Michigan
field) secured the straight-car discount, subject to a 10-ton mlmmﬁm order.*® But by
at least 1941 (andAprobably bcfore if we take Peterkin’s testimony at face value), the

'diécouni: had been extended .throhghout Michigan tem'tory to pool cars. (subjéct to what

was then a 2-ton minimum order). In August 1947, the Michigan producers established

*®  International, Dec. 21, 1936 (Record, 4307-4-3-4). Texas territory comprised the state of
< Texas. -~ - -~ - - . i : S y . .

* Morton, November 28, 1941 (Record, I-1/4319-1).

3% Morton, invoices contained in Record 4319-4-3-] and in Record, 1-1/4319-1. Diamon_d Crystal,
invoices contained in Record, 4319-4-3-2.

% Interhatiénal, May 5, 1937; March 15, 1939, State of Indiana (Record, 4307-4-3-4); Hardy,

January 7, 1937 (Record, 4319-4-3-3); Carey, January 7, 1937 (Record, 43!9-4-3-2); Diamond Crystal,
January 7, 1937 (Record, 1/4319-4).
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a surcharge of one discount unit for pool-car orders under 5 tons/100 cases (down to the
2 ton minimum). This structure was identical to what then existed in the New York and
Ohio territories 3 As in New York and Ohio, the surcharge was eliminated in June

1948, after the Supreme Court S demsron in Morton After the Court’s decision, the

* prices that had been apphcable to orders down to 5 tons/100 cases were temporanly =
' extended by Morton to orders down to the 2-ton minimum.* But by October 1948 at
the latest, the mlrurrrum order was ralsed from 2 ton_s to 5 tons/100 cases. Orders Ab_elow
" these amount's} rvere rro'lorrger ac:cep’ted'39 T

None of the drscussmn of pncmg in the various territories dlrectly applied to BL.
But we know that from 1936 untﬂ at least 1948, BL was priced the same on orders in
straight or pool cars. No m‘inimum order 'applied' to BL, although Morton did permit

purchases of BL to count toward the minimum weight of salt required to secure the

discount on other items.

c. The EVidence Elicited During The Trial Against Morton
Durrng the.proceedings againét Morton, the .ﬁrm’s pricing scales were introduced
" by the FTC as evidence thef Morfon granted a straight-car discount. Morton published *
scales for all territor'ies; and ﬂioée introduced as evidence were published in 1936 and in )

1941. The scales themselves painted a mixed picture, although in practice the ﬁrm’s,b

7 Intemational, August 6, 1947 (Record, 4320-4-2-10).
*  International, June 29, 1948 (Record, 4320-4-2-11).
®  International, October 1, 1948 (Record, 4320-4-2-11).
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pricing did not. Little questioning by the FTC was directed toward the scales
themselves, for example, to uncover why a straight car discount was published for some
territories but not others, or what accounted for the change in the scales published in

1941 by the Ohio and Kansas producers from those they published in 1936. "Instead,

what FTC ‘counsel sought to do was to present the scales, and then, through the '

'qugvs.tio_:iing bf Mortonsofﬁcmls and of wholesalers and chain buyers, prove that Morton
charged competing buyers different prices 'because some of them ordéred straight cars.
(and secured the dlscount) and others ordered in pool cary (and thus d1d not secure the
dxscount) As the case progressed, the results must have been a dlsappomtment

All of the wholegalers who testified were located in Louisiana territory. It was clear
beyond doubt, both from the scales themselves and from thg kwholesalers’ testimony (and
from the invoices submitted as evidence) that a discount applicable only to straight cars
- did not exist oh tmnsaciions there. Without exception, all of this evidence indicated that
orders m straight and pool cars were priced the same. Similarly, invoices that were
submitted as evidence of pricing in other territories (of which there were not a great
many) indiqated that orders in straight and pool cﬁrs were pricecvl» the.»same.

The Questioning of Morton’_s qfﬁc_ials also indicated that m all territories orders
in sﬁaight and pool cars were priced the same. This tesﬁmony conflicted witﬁ ceﬁain
of the published scales. -thatfreflecte_d a sf_raight-car:discount. ‘However, the testimony
went unchallenged, and I have littlé doubt that the testimony of _Moﬁon’s officials

represented the firm’s practice.
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When queried by FTC counsel specifically about the carload discount on items
other than BL, Peterkin, Jr. had this to say:
_ A. We grant what we call a unit discount to a participant in
- a carload, and that participant may be purchasing less than
~ the required minimum weight of a carload but his salt moves

“as part of the carload.

Q.' And [the buyer] receives the unit discount on the
amount that he purchases?

A. That is correct.® .

N

A bit later, the following éxchange occurs:

Q. Do you have customers who purchase less than a
carload who receive the carload discount?

‘A. Yes.

Q.v Will you tell me that class of customers, _sir‘? 7

A. A customer who purchases a quantity of salt less than
that ordinarily used to make-up a full car under ICC terms

- of a full carload would receive the carload dlscount if the
salt moves in a carload.

Q. If the salt was part of a carload of salt, and that would
apply to customers who purchase other than BL table salt.

A. Yes.

Q. Would it apply on . .. brands of table salt other than
(BL]? SR o ,

4 Record, 4319-2-1, at 47.
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A. It would not apply on [BL] as you have termed it....

[Except for BL] a carload discount of one unit is allowed to

any purchaser of salt moving in a carload.

Other similar questions elicited the same response: -

Q. Thcn you grant the approxxmate 5 percent dlscount
. [when] a group of customers combme their purchases in
order to purchase-a carload?

A. When a carload of salt moves from our plant as such,

that is correct.

R T

Q. And do you grant . . . the dlSCOUIlt to each and every :

customer that has purchased your products on [this] carload
basis? ' _

A. So far as I know that is true. ¢

Later in the proceedings, Stratford testified along similar lines:

Q. Is it the policy of the Morton Salt Co. to grant the
carload discount to a group of purchasers [who] combine

" their purchases and purchase on a carload basis?

A. FI_?or all who participate in a pool car, such carload
discount is granted [and applied] to the items purchased by
each participant in the car.

Q. Néw, in order that the Record may be very clear on the
subject, would you explain how a discount on a carload
basis is effected?

- A. Our current scales [referring to certain of those issued
in 1941] show a carload discount.for. those who buy a full -

carload of salt, those single buyers [who] buy a full carload

41

» Record, 4319-2-1, at 259. BL was sold net if the order moved in a carload, so no "carload”
discount applied on BL salt. The witness went on to note that "it is not our practice” to grant a carload

discount on BL. "That is a net price." Id.

42

Record, 4319-2-1, at 127.
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of salt, [but] we are applying [this] discount to all buyers in
cars.

Q. Whether pool or otherwise?
A. Yes.® | ‘ -
To sum up, it seems clear that the salt companies sought in 1936 and in some insflan'ce‘sv,
- before, to establish aA Straight-caf discount but that their efforts failed, in some territories
immediately, whergas in ot_hers this may have taken 'some.:\zhaglonger. Judging from the
' testimony of Morton's officials and its answer to the complaint, the straight car dlscount
had in practice disappéa‘red compiétély before 1940. Other evidence indicates that in most -
of the territories it had disappeared much earlier than this. The testimony and other

evidence presehted by the FTC uncovered no contrary evidence.

@ Record, 4319-2-1, at 487. An interesting example appeared in 1943, after Morton acquired

Worcester Salt Co., one of the New York producers. Before the acquisition Worcester published a
discount applicable to pool-car orders of 5 tons/I00 cases or more. Morton revised Worcester's scale
after the acquisition. The revised scale states: "The carload discount is allowed to any buyer of the
minimum quantity required to secure carload rates.” The reader is then referred to Marketing Provision -
No. 10. Provision 10 states that "carload costs [prices] also apply on either 5 ton lots of miscellaneous
items or 100 cases of table salt in cartons.” Only orders under 5 tons/100 cases did not secure the
discount, so in practice Worcester's pricing was not changed. Worcester, May 15, 1943 (Record,
4320-4-2-3). S
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d. Morton's Carload Discount Before the Commission and the Courts

How was Morton's "carload” discount handled by the Commission and the Courts?

Throughout the proceedings, Morton's position was that it priced orders in straight and
pool cars the same, so that there was 1o discount for the FTC to challenge: all buyers

paid the same price. Morton made no mention of New York territory where it imposed

a surcharge (except on BL) on orders under 5 tons/100 cases down to the 2-ton minimum. |

. b

However, evidence -about this had,nbt been .préscnted by tﬁé'i:TC, and Morton did. not
volunfeer it. Had the issue been raised, _nd doubt Morton would have argued that it was
meeting the competition of International and the other New York producers.

As in his discussion of BL, in which he concluded that Morton charged the same
price (of $1.50 pei' case) for any ordér shipped m either a straight or pool car, the Hearing
Examiner accurately summarized the evidence presented to him on the carload discount
as it was applied by Morton on its sales, of other table salt. He refers to the fact tﬁat

certain of Morton's scales reflected a straight-car discount for items other than BL, but

notes that the testimony and all other evidence indicated that in practice the same prices

were charged on orders in either straight or pool cars (as he had found in the case of BL).

The Examiner made no decision, so the argument moved before the Commission.
The argliment of counsel supporting the complaint is at best hard to follow so far

Casit deals»with the matter at issue. It is stated that
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an amount equal to approximately 5 percent ... is granted .
. . by [Morton] to its carload purchasers [and] amounts to 5
cents per case on grades of table salt other than BL ....*

- Counsel argued that this discount should be found illegal because Morton did not prove /

it to be cost based, and because buyers who were denied it were sufficiently injured _‘

to permit the Commission to hold that its effect may be substantially to lessen competition.

45

On what evidence did counsel rely to indicate thag, buyers paid different pricéé?
Reference is made to those of Morton's scales that reflected a straight—car discount. But
the scales are said to be misleading, and it is stated that Morton

grants the approximately 5 percent discount on the carload
basis to customers who pool their purchases to obtain a full
carload of salt. Such discount is known as a pool car
discount.*

In which case, one is led to wonder what it was that counsel found objectionable. This is

soon stated:

to other of respondent's customers who purchase salt
products of the same grade and quality, [Morton] has not
allowed ... the so-called carload discount. 4

44

Brief of Counsel for the Commission at 57, Record, 4319-1.
s |

4 Id. at 10. There is no mention that the injury was felt to stem from the fact that small buyers

had to incur the costs of pooling. The Record was clear that organizing the cars was done by Morton.

a0 1d.
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But who were these customers? If pool and straight cars were priced the same, what
‘counsel must have found ijectionable was that some buyers made LCL purchases and
therefore incurred LCL surcharges.

Tﬁere' is some sup’poﬁ for this interpretaﬁon: counsel at this point in the argument
refers to a"statément"by‘-Petefkin, Jr. that some of Morton's customers purchased LCL.
® of coufse, the uriit discount that counsel described and whiéh he argued should be

illegal had nothing to do with the LCL surcharge but with-whether the carload discount

was restricted to straight cars, and by his interpretation of the evidence it was not. -

Further, the surcharge on LCL shipments of blanket items was not the unit discount that

counsel described as illegal. The LCL surcharge was 10 cents per case on blanket items.

Counsel had previously dealt with this in considering why the $l.50/$1.60 differential on
BL (and Qh other blaﬁket items) should be found illegal.

| Aéﬁally, throughout the proceedings, no evidence had been presented or uncovered
- of LCL shipments of other than BL salt. Excluding the few examples involving BL, none
of the wholesaler tes;iinony or invoices reﬂected_LCL shipments.r What evidence existed
about this was presented by Morton (based on its Chicago billings) and this showed that
virtually no salt was ..shipped LCL. Of course, Mortoh's aim in presenting this evidence

‘was to suggest the absence of competitive injury from the LCL surcharge, however injury

~might be defined. Morton's evidence based on its Chicago billings indicated that its sales

of table salt excluding BL shipped LCL were only $433 (net of freight) for the ‘year-

% Id. at11.
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studied, an amount equal to about .006 percent of Morton's total sales of salt for which
CL/LCL differentials were maintained.

FTC counsel in arguing his case relied vori examples from the Record that were
thought to show that the carload discount was granted to certain buyers and not others.
None of the examples supports the point.

FTC Counsel's first example is the following:

[Morton] sold 100 cases of 36 1-1/2 Ib. Kleer Table Salt to

Grocery Company of Columbia, SC at 80 cents a case while

at approximately the same time sold 50 cases of 36 1-1/2

Kleer Table Salt to its preferred customer at 75 cents a case,

the 5 cent differential in price reflecting the difference

between the carload and less than carload price.*
In fact, the price difference to which counsel refers, and which was clearly shown as such
by Morton, réﬂected a change in the market price of salt between the time that the two
orders were placed. It did not reflect the receipt of a discount in the one case and not the
other: the orders of both buyers moved in carloads and were always priced net.*

A second example‘ refers to a shipment of BL salt. This is thebexample of the 30
_‘_case's shipped LCL to Interstate Wholesale. But the matter at issue was not thé_ LCL

- surcharge. Moreover, the gvidence is overwhelming that Morton from at least 1936 on .
charged the same price for BL whether shipped in a straight'ot pool car.

Counsel goes on to state that these two examples are

similar to and practically identical with other areas where
the respondent sells its products and grants to some

49 1d.at 10..
0 Record, 4319-2-3, at 1686-1770, 1842-1862.
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customers the carload discount and withholds such discount
from other of its customers competing with the former in the
resale of the respondent's products.!

Page references to the Record then follow. All such references are to BL salt, ‘and all of . ~

them reflect purchases made by wholesalers at $1.50 per case. As far as I can tell, this-

- was all of the evidence used to show that Morton‘granted a carload discount on table salt

other than BL salt to some buyers and not others.

. The Commission's Opinions
The Commission's initial opinion closely follows the argument of FTC counsel.
It is stated that on table salt items other than BL, Morton

maintains a schedule of discounts known. as the 'unit
discount'.... One unit is allowed to a customer who
purchases in carload lots. This discount is also allowed to
customers whose individual purchases are less than a
carload but who combine their purchases to form a carload
on the so-called pool-car arrangement. 2

No reference to the evidence is made nor is there any other discussion. What follows is
a conclusion:

The Commission finds that the discounts allowed by the
respondent in the sale of its BL Salt ... as well as unit
discounts allowed on carload lots [of other table saIt 1tems]
constxtuted dlscrlmmatlons in price .... %3 -

' Brief of Counsel for the Commission, supra, note 44, at 11.

2 Morton Salt Co., 39 FTC 35, 42 (1944).
53 Id. at 42-43.

144

i}

.



The opinion goes on to ﬁﬁd thé "discriminations in pfice" resulting from the unit
discounts illégal, because competitiQn was injured between buyers who received them and
those who‘did not, and because Morton did not prove the units to b;: cost based. Read
togethér the two statements imply that what the ‘Commission found illegal was the price
difference between CL and LCL shipments on items other than BL. Tms seemed to be _sko
even though there was no evidence of such shipments (except what Morton presented, to
which the FTC.does not refer and which had been present.e:; to ;how iﬁat such ;,shipnblents
were insignificant) and even though the unit discounts described in the opinion did not "
reflect price difference between CL and LCL shipments. It may be recalled that on other
than blanket items, the difference between the delivered price for lan order shipped to a
- given destination in a carload and in less-than-a-carload equalled fhg difference between
CL and LCL freight costs. On blanket ifems, the price difference was 10 cents per case,
Which was. not the unit discounts described in the opinion and found illegal.

In the Commission's modified opinion, no reference is made to the fact that orders
in pool and straight cars weré.priced the same. No other references to the evidence are
niade, and the following statement appears:

" On the sale of e Salt other than BL [Mort'on] ﬁaintains
a schedule of discounts known as the 'unit discount'....One
unit ... is allowed to a customer who purchases in carload
lots There were wholesalers and retailers not receiving
such unit discounts who were in competition in the same
trade areas with wholesalers and retailers who received the

unit discounts on carload shipments .... The Commission
finds that the ... unit discounts allowed on carload lots of
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salt other than [BL constitute] discriminations in pric¢
[injurious to competition and thus illegal].>*

As so written, the opinion implies that the discount was granted on straight cars

only and that this was what was injurious. What seems to have occurred is a recognition

by the Commission that its previous opinion had described the unit discounts as reflecting

the LCL surcharge‘and that this was incorrect. Its revised opinion shifted focus to indicate -

that the unit discoun_ts reflected the existence of a siraight—car discount received by some
competing buyers and not others. But since the unit'discotnts were granted on orders in
pool cars (as recogrlized in the previous opinion), there actually was no price difference
that might be said to injure competition.

In the Court of Appeals, FTC Counsel argued that each o_f Morton's‘dig_coqﬁts,
including its carload discount, was available only to buyers: of very large. size (those
described as already-"well advanced on the road to monopoly").>> Buyers whose

| ‘yearly needs are limited to a few hundred cases of salt have
no [greater] opportunity to obtain the lower prices ... than
they would if the ... offers [of discounts] were not made to
them. ¢ o
Mention is not made of pool cars, or to the fact @t, except for certain of Morton's scalgs
(which are not thgmselves lmentioned‘):_,._ the eyidence indicated that pool and straight cars

were priced the same.

Later in the argument, the carload discount is dealt with explicitly:

5% Morton Salt Co., 40 ‘FTC 388, 395-96(1945).
55 Brief for Respondent at 10, Morton Salt Co. v. FTC, 162 F.2nd 949 (1947).

6 1d.
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In the sale’ Qf salt. othe: than BL, [Morton] maintains a
schedule of discounts known as the unit discount .... One
unit ... is allowed to a customer who purchases in carload
lots .... The Record shows that the recipients of either this
dlscount [or another of Morton's dlscounts] had competltors
who were not so favored.>’
In support, some examples' ’arve3 given. Several wholesalers are mentidﬂéd:
,Lipscomb'—RusseH Cé. of Greenville, S.C.§ Gfocery Supply Co. of Columbia, S.C.; and
b Philip-Stoné and Cbrhpany' and Wholesale Grocery Company. of ’WigSton—Salém, NC,
which were all said to compete with Thomas and Howard and/or 'C.D." Kenney Co.,
wholesalers located in the same cities. Thomas & Howard and C.D. Kenney were said
to securé discounts whereas the other wholesalefs did not.

Nevertheless, _the evidence indicates tha_t,_ SO ‘far as the carload discount was
concerned, all of'the'.l’).uyers mentioned purchased in pool or straight cars at the same
prices (their orders always moved in carloads). This was confirmed by the testimony and

invoices of these wholesalers. It is true that Thomas and Howard and C.D. Kenney -

secured annual-volume discounts from Morton and the other wholesalers did not. But the

issue being dealt with here was whether the carload discount applied only to straight cars.
" The evidence indicates that it did not.

The Court of Appeals did not deal explicitly with the carload discount as applied

to Morton's sales of 4oythe’r than BL salt. No mention is made of the unit discount. But

given the Court's view of the $1 .50/ $1.60 differéntiﬁl on BL, I presume that it would have

fqund a straight—car discount legal (assuming the Court believed that Morton granted one).

7 1d. at 38.
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The Supreme Court focused its opinion almost exclusively on BL salt and in

Aparticula’r on an anaiysis of the $1.50/$1.60 differential. Mention is made of the carload

discount on other items, but the language is not sufficiently precise to determine whether

the Cour‘t‘ beliéved that bilyers ih pool cars were excluded from it. Since the Coﬁrt's.

-~ analysis of:the $~1..-50/$1.-60.-differentia1 -on BL.seemed to aésume that only -buyers of
straight cars wefe cﬁarged $1.50, I presume that a similar view wouid have been held had
its opinion dealt explicitly with the unit discounts. At any,rate, the FTC's co_nclusioﬁ that
the carload discount was illegal was upheld . |

All in all, the evidence showed that Morton Charged buyers the same price on

orders in pool and straight cars. Some published scales restricted carload discounts to

straight cars, but in practice Morton's discounts were,,‘extended to pool cars almost
imxflediately. Nonetheless, the fm was found guilty of price discrimination Because it
- was said to charge different prices on orders in ppol and straight cars. The evidence used
to support this conclusion had little to do with differences in pricing orders m pool and

straight cars.

f. The Effect Of The Commission's Order
The FTC's order required Mo:tén to charge competing Wholesalers (including the
| retail chains) identical prices for table salt. Morton abolished iits-: discounts on June 15,
1948. 8 'Concérningbnly the carload discount, what effect did the FTC's order appear to

have?

% Morton, Report of Compliance, filed August 16, 1948 (Record, 4319-3-3).
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If we return to earlier discussion of pricing in the Qaﬁous territories, the situation
by mid-1947 (about 'oné year before the order) was as follows: (1) on all shipments
except those in New York territory, the producers ch’argcd the same prices for o;('lers in
- straight or pobl cars, subject.-/to a 2-ton mlmmum order. In New York territory, the
same pﬁces were charged on orders in straight cars and on orders kiynhpool cars"ovvcr 5
tons/ 100 cases. A surcharge of one discount unit applied to orders under 5 tons/100
~ cases down to the 2 ton mMﬁm-order. Except in .New, York fefﬁtdry, .the FTC’s order

5

would have had no effect. (2) A bit later in 1947, by' (Sét-c;ger or Novembéf, the
producers in Miéhigém band v(v)hio had adopted the pricing structure existing in Néw York
territory.59 The FTC’s o’rder' made the‘surcharge on orders under 5 tons/100 cases
déwn to the 2-ton minimuni illegal. Morton had plants in New York, Michigan, Ohio,
Kansas and Texas. The immediate result of the order seems to have Been to lead Morton
on its shipments in the Michigan, Ohio and New York territories to eliminate the
sufcharge on orders under 5 tons/ 100 cases énd to éxtend the "net" b_price to orders down
to the 2-ton\ Vminimum.“ But:this‘ Changé was short lived: by October 1948 at the latest,
all of the pfoducers in New York, Ohio and Michigan bad raised the minimum order
from 2 tons to 5 tons/ 100 cases.®! 'I'hé order thus seéms to ha{re eliminated an option |

to purchase in very small lots, and no doubt this made those buyers who on occasion

chose it worse-off. The 5-ton minimum was soon adopted by the producers in all other

®  International, Bulletin of November 1947 (Record, 4320-4-2-10).
© Internatiohal, Buiieti,’n of June 29, 1948. | |
K International, Bulletin of October I, 1948 (Record, 4320-2-11).
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territories, except in Kansas, where = smaller minimum was retained. *° The spread

of the S-ton minimum cannot be attrii sted to the FTC’s order unless in its absence the

producers in these other territories would have adopted a surcharge on orders under 5

tons/100 cases (in which case a smaller minimum-order might haVé been maintained). -

Whether they would have done so could not be determined.

g. The Carload Discount In The Case Against International
What the FTC challenged in its case against Interridtional was the remnant of the

firm’s effort in 1936 to establish a straight-car discount in New York territory. This

.effort failed, almost immediately, after which the discount was extended to orders down

to 5 tons/100 cases. On orders under 5 tons/100 cases down to the 2-ton minimum,
pn'éeé‘ were higher by one discount unit. This surcharge was challenged and found illegal

by the FTC in its case against Ir_iternationai. Testimony of wholesalers (and invoices in

support thereof) were presented by the FTC involving International’s pricing in the

Louisiana and New York territories, where the firm produced and sold most of its salt.

As in Morton, the evidence involving Louisiana territory indicated that straight and pool

cars were priced the same, so no challenge was made to International’s pricing on its

shipments there. ' Instead, attention focussed on New York, where a price difference

Lo~y

¢ Morton, April 30, 1953 (Record, 4320-3-3-2-4); Avery, August 22, 1948; August 21, 1949; July
16, 1950 (Record, 4307-4-5); Hardy, July 29, 1951 (Record, 4307-4-5); Avery, July 20, 1953 (Record,
4307-4-5); International, August 22, 1948; Aug. 21, 1949; July 15, 1950; July 20, 1953 (Record,
4307-4-5); Hardy, December 1, 1953 (Record, 4320-3-3-2-3); Watkins, 1954 and 1955 (Record,
4320-3-3-2-5); Barton, 1954 and 1955 (Record, 4320-3-3-2-1); Carey, 1955 (Record, 4320-3-3-2-2).
Hardy’s scale of December 1, 1953 indicates that the 5-ton minimum applied in all territories except
when meeting Kansas competition. (Record, 4320-3-3-2-3). Barton’s 1954 and 1955 scales for Kansas
reflect a minimum order of 50 cases of table salt.
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existed. It is interesting that International’s pricing in Louisiana territory was found

acceptable, whereas the identical pricing by Morton provided the sﬂppo_rt for finding
Morton’s pricing illegal.

" The testimony presented by the FTC was concerned almost exclusively with the - ‘V

question of injury. Whaf the FTC sought to show was that wholesalers who paid a

| higher price for salt (because they ordered less than 5 tons/100 cases) would have been |

better-off if they could have purchased at a lower price (all else assumed the same). This

+was the proof of injury. Th1s testirﬁony was what the Sipréme Court in its Mgg

“opinion said wodld no longer be necessary. But the testimony in Intemational was taken*

well before the Supreme Court issued its Morton opinion.

h. Importance Of Sales Under 5 Tons/100 Cases
During the proceedings, no effort was made tduncovc; the importance of orders
on which the surcharge was imposed. Ohe' piece of evidence on which the FTC relied
was a statement by W.J. Benger, President of Eastern Salt Co. (a subsidiary of
International’s distributing salt in New England) that his firm had "many" buyers who
‘ordered in lots of less than 5 tons/100 cases. But Benger’s testimony is not helpful,”
‘because Eastern operated a wareﬁouse in Boston from which sales to retailers in very
small lots were often made. On these Sa_les, Eastern typically charged prices ‘c':omparablé
to those charged by wholésalers. |
| Two pieces of evidence bear on thé’siMCmce of sales under 5 tons/100 cases

to wholesalers. One appeared several years after the conclusion of the case. In 1958;
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International sought unsuccessfully to have the FTC’s order set aside and in support of
its petition presented evidence on its sales of table salt in less than 100 case lots. By a

count of invoices for 8 months in 1942 (which was projected to an annual estimate), sales

in less than 100 case lots were equal to 0.4 percent of International’s tptal sales of tablc/ :

salt. For New York territory alone, where the surcharge on orders under 100 cases
existed; the peicentage was equal-to- 0.45: Whether the tabulation included sales to
~ retailers from metropolitan warehouses is not known, Their inclusion would overstate

the importance of sales to wholesalers in less than 100 case- lots.

That so small a proportion of sales occurred in lots under 100 cases should .

probably not be surprising. The estimate covers 1942 when the 2-ton minimum order

was in effect. The minimum represented 74 cases (of 36 1-1/2 1b Sterling pkes.). I

would probably be unusual for a buyer considering the l')ur_c_:hasc' of 74 cases (priced at
$I.13fper. case) not to iﬁcrease his order to 100: purchasing 26 cases now in addition
to 74 would lower the.price‘ to $1.08 per case for the 100 cases, and so would involve
an outlay for the 26 céses equivalent to 88 cents per case (as against $1.13 if just the 26
cases were purchased later). The 26 cases would be worth buying now if the cost of
m,onéy over ‘the relevant time (plus any additional costs of storage) was less than 25 cents
- per case for the 26 cases. The money savings from buying the 26 cases now (with the
’ 74) Tepresents about 21 percent of thé price if purchased later in the -smallcr lot. Typical

operating expenses of grocery wholesalers were 10 percent of sales (in 1939). ® There

is no evidence about other costs of storing salt. But I doubt that they would rise so

$ 1939 Census of Business II, Wholesale Trade, Table 4, Business Size, Wholesale Merchants
541 (1939).
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“greatly as to offset the savings from buying the 26 cases now. At any rate,
International’s subrnisslon ',indic'ated‘ that virtually.all sales of table salt occurred in lots
over lOO cases. - | |

'I'he second piece of ev1dence is from the testunony of wholesalers and their - T
invoices presented by the FTC during the proceedmgs “The invoices were offered to
corroborate the wholesalers testrmony about the pnces they pald It is reasonable to
suppose that the FTC’s selectron of both wholesalers and invoices was not random. The
mv01ces mvolvmg sales in New York temtory were 1ssued durmg 1937 1942 and in total
contamed shlpments of about 47, 200 cases of 36 1-1/2 lb or 24 2-1b. containers (the table
salt typically carned by,wholesalers).} About .9 percent of all cases were in orders under
5 tons/ 100 eases on which the surcharge was imposed. The invoices reflect a higher
proportion of snch sales than International estimatedk for 1942; but this might be expected,
because the 2-ton minimum was first imposed m 1941; and this minimum mlght have
diminlshed sales 'inless than 100 case lots.

Thlrty wholesalers (not countmg the retail chains) operating in New York territory
testlﬁed for the FTC. It was possrble to determme for 28 of the 30 their typlcal practices
in buying from Intemational. Twenty-three of the 28 always ordered in lots of ‘rﬁore than
5 tons/100 cases. Of the remaining five, three typically did so, but on occasion did not.
No reasons were given why these three ordered the smaller lots. The impression from
their testimony is that these orders were infrequent and unimportant.

Two of the five buyers typically ordered from International in lots of less than 5

tons/100 cases. Invoices submitted by ‘one of the two (Letendre and Boule Co.) reflect
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purchases from Intematio‘nal of $220.90 (net of freight) over 14 months, an amount that

‘would have been reduced by $8.55 had there been no surcharge. Whether these invoices

reflected Letendre and Boule’s total purchases from International is not known with

- certainty, although the impression is that they did.* _The other buyer typically ordering

in lots under 5 tons/100 cases was National Distributing Cooperative. National was a

~-member of a larger cooperative organization_ thmugh.which it typically placed its orders

for salt. On occasion, however, National purchased Sterling directly from International

in very small lots. Over 18 months, these purchases totaled $69.90 (net of freight).

National would have saved about $3.50 had no surcharge ‘been imposed. When queried

about these purchases, National’s buyer indicated that Sterling was ordered in lots of

10-15 cases to accommodate the preferences of certain of his customers for this brand: |

the purchases were made with immediate resale to specific buyers in mind. That this
was a losing proposition for National is doubtful: the salt was resold at $1.28 per case,
well above typical wholesale prices of Sterling (of $1.20 per case). National purchased

most of its salt in larger lots from suppliers other than International.® This is less clear

with respect to Letendre and Boule.. But when International’s counsel sought to clarify

this, the questioning was not allowed -- the Examiner would permit no witness to be

questioned about prices paid to any other supplier.

¢ Record, 4307-2-1, at 967.
¢ Record, 4307-2-1, at 982-86.
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i. The Decisions By The Examiner Andy The Commission
The Hearing Examiner concluded t'hat International’s surcharge on orders under
5 tdns/ 100 cases "injured competition" because somé buyers (presumably oné would have
sufﬁced) paid a higher price énd would have'preferred to pay less (all else assﬁmed the ‘.
same). No analysis of any kmd or detaﬂed reference to the facts is presented.
International’s posmon was that the surcharge was cost based Its effort‘ﬂtb show this will
‘be dlscussedv later. The Examiner rejected the defense and so found the surcharge ﬂleg_al. |
* The same conclusion was reached by the FTC: bu&gfé who paidéétile higher pﬁcg
(all el_sé assumed t‘hc‘ same). would héve fo fésell at a higher pﬁce (causmg a diversion
of their saleS to others) or they would se,cﬁré a lowér margin. Either was judged of
sufficient importance ”
to injure, destroy or prevent competitioﬁ between those
purchasers receiving the benefit of said discriminatory ...
discount and those to whom [it] is denied."
No meaning is attached to injury other than that a price difference may divert sales or
lower a seller’s margin. Givén fthe facts p}reviously‘ presented, the diversion of sales or
reduction in xﬁargin éan be’of any amount to satisfy,,the competitive injury standard. The

FTC also rejected International’s cost defense, for reasons 1 will later discuss. No

‘argument is given why the surcharge might have reflected a scheme of price

% International Salt Co., 49 F'I‘C 138, 152 (1952).
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discrimination. The request by International in 1958 to set aside the order which

prohibited the surcharge was rejected.®’

j. The Effect Of The Commission’s Order

'I'he order against International was entered in 1952 Itis 1dentica1 to that against
‘Morton. What effect might the order against Intemauonal have: had" Let us recall the

situation existing just before the Supreme Court’s decisron in Morton. 'The producers in

‘Michigan and Ohio had adopted the pricing structure .then_in effect in New York
territory: a surcharge of one unit was imposed on orders under 5 tons/lOO cases down

to the 2 ton minimum. The Court’s decision led Morton on shipments in Michigan, Oth

and New York territories (on about June 15, 1948) to elimmate the surcharge and to’ '

extend the net price on smaller orders down to the 2 ton minimum. Internationa-l
responded to this on Jtme 29, 1948. The following bulletin was distributed to its sales
- force:

Upon advice of our legal counsel; based on a recent
decision handed down by the Supreme Court ... concerning
‘quantity discounts, effective immediately there will be no
overage charged for less than 5 tons or 100 cases. The
present 5 ton or 100 case costs will apply on all sales down
to our Iowest acceptable minimum order of two tons for

¢ Grounds for rejecting the request were (a) that the figures on sales of table salt in lots of under
100 cases which International had presented to suggest the absence of competitive injury referred to
1942 only, whereas sales in less than 100 case lots could have been "hundreds or even thousands” of
times greater in earlier years. No reasons were given why this might be so; and (b) that the evaluation
of such sales for 8 months of 1942 (rather than for a period covering many years) represented "a type
of statistical gerrymandering that is unacceptable and should be rejected.” Record, 4307-1-2.
International’s records for earlier years had been destroyed in a flood.
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shipment from our plants in cars or through our
_metropolitan warehouses. °

On July‘ 20, 1948, there is another announcement:

Recently we are getting orders calling for less than two
tons to be shipped in pool-cars. Two tons is the smallest
tonnage we should accept and unless competition makes it
necessary all of our representatlves should 11m1t orders to
2 tons or more when shlpped in a pool car.®

On August 5, 1948, a ﬁnal announcement is made:

Effective August 15, 1948 - The minimum order we will
accept for shipment in pool-cars will be 5 tons/lOO cases.
[Louisiana] as well as New York. The previous pool-car :
situation created by the two ton minimum has made it
~ advisable that we establish the new minimum.... This
change will have no effect on warehouse and warehouse
truck delivered costs. Continue warehouse prices as they
apply at present. 7, 7! - -

% Record, 4320-4-2-11.
® Id.

o Id.
' Warehouse prices were thus to remain net for orders under 5 tons/100 cases down to 2 tons.
Sometime later, although exactly when is not known, the surcharge for orders under 5 tons/l00 cases
down to the 2 ton minimum was reimposed on warehouse sales. When the FTC’s order took effect in
1952, the surcharge existed in Boston, Baltimore and New York City, where warehouse operations were
maintained by International in New York territory. - In New York City, the surcharge seems to have -
taken a different form than in the past on warehouse pick-ups by the buyer, the minimum purchase
was 5 tons/100 cases (so the same minimum was applied as on pool cars). On local deliveries, a
delivered price only was quoted that distinguished between orders for 5 tons/100 cases or more and
smaller orders down to the 2 ton minimum.. The difference in the delivered price was one discount
unit. The previous surcharge for local delivery had typically been independent of lot-size. The change
probably reflected the imposition of the surcharge for orders under 5 tons/l00 cases. International
requested that it be permitted to retain this difference on the ground that it reflected the difference in
delivery costs between larger and smaller orders. This was permitted by the FTC. The order did
result in revisions in warehouse prices in Boston and Baltimore. In these cities, the surcharge was

eliminated in 1953. In Baltimore, a single price was then charged for all orders down to a minimum of Q

10 cases. The price set substantially exceeded the 5 tons/100 case price: by 20 cents per case, using

: Sterlmg 36 1-1/2’s as an example. Presumably sales to wholesalers were no longer made from the
Baltimore warehouse. It is difficult to see how this change would have benefitted the wholesalers. In
: (continued...)
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The establishment of the 5 tons/I00 case minimum by International (and by the other
New York producers) cdrresponds in time to when the same minimum was adopted by

the Michigan and Ohio producers. The same minimum was simultaneouSly_ adopted by

‘the Louisiana producers (where International dlso‘ produced salt) and was gradually -

extended throughout the counix'y, except in Kansas territdry. Presumably, the order.

~~ against ' Morton led to changes in International’s behavior in-1948-in the New York and

Louisiana territories (and on its shipmeflts into Michigan and Ohio territories in

competition with the producers the_;é) that'it presumably- Woixld have had to change in

1952. The change was to e;lixhinate the option to _6rder less than 5 tons/100 cases, which

some buyers had preferred. This was a change that made these buyers worse-off. Using

the FTC’s own standard, the order i'njiired competition and by more than what it was

hoped to cure. Given the limited importance of sales in lots of under 5 tons/100 cases,
the overall effect of the change would be thought minor -- but then so would be what

might have been hoped the desirable effect of the case.

k. Intérnatiopal’s Cost Justification Of The Surcharge
Intemational tried to cost j'ustify- the unit surcharge on orders under 5 tons/100

cases. Its attempt was confusing, and the interpretation of what was shown differed

between J.L. Rydn, who was in charge of Intern‘ati’onal’s:pﬁcing and marketing, and the

(...continued)
Boston, the price for orders of 5 tons/ 100 cases Or more was extended to smaller orders down to the 2-
ton minimum. The extension of the net price apphed only to cases of table salt in cartons and cans.
The surcharge was retained on all other salt. Thus in part a result presumably hoped to be achieved by
the FTC occurred. Why Intematxonal behaved in this way in Boston and nowhere else could not be
determined. Record, 4320-4-2-10, 1i, 12, 13, 14.
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acédﬁntant who prepared and testified about International’s submission, and in the end
the FTC fejected the defens'e.v

The surcharge applied to orders m pool cars, so its justification would
; presumabiy relate tovthe ﬁse in costs of selling and assembling carloads, and parhaps of /
pl-axitvloadings and invbicing, if no suraharge existed and 'avefage order-size fell. The
extent to whif:h ordef.—sizé might fall would depencfi‘ on such factors as the buyers’ costs
of storage and»carriag‘e, and of more frequent'pickups from i)ool' cars. Thé change in
order-size could be ‘small"'_or relatively important. The previous” quotation from
International indicatihg.that the bﬁef eXiehsion of the "‘nét" pﬁéé' fromi5 tons/100 cases

to 2 tons, | m the New York, Michigan and Ohio territories jixst’ after the 'Supféme_ ..

Coun’s decision m Morton, creafed an "undesirable pool car sitixation" (after which the
minimhm order was mised to 5 tons/100 cases) suggeéfs that very small orders had
increased in overall importahc_e. The qﬁeStion fos‘ed ‘for the FTC was whether the
surcharge was necessary to cover the high'ervcosts that v"efy small orders might have;‘
entailed. If it 'Was, then its elimination would disadvantage tﬁe buyers whose interests.”
the FTC seeniéd most to have at heart. That it was tiecessaxy is suggested by the refusal,
~ after the s_urcharge was made i]ie%al, of International and the other ‘producers in'the
tefritories noted above to accept ordefé under 5 tons/100 cases, and perhaps also by the
sprea}d’of the 5}tor.1 minimum to "oth:ef territories where previohsly a 2-ton minimum had
_existed.

The question. as posed is not easily answered, and Internationa;lv did not attempt

to answer it Carequy or directly. Perhaps it would have madc a more careful effort if
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eliminating the surcharge was expected to result in a substantial loss to it. But
International might have reckoned that success by the FTC would lead it to require all

sellers to eliminate the surcharge. If the surcharge was cost based, its elimination would

“then be likely to result in a higher minimum-order by all producers (which it did); and -

the loss to International (and to the other producers) might in large part be offset by
‘additional sales in larger-lots. - In 1944, International sold from its New York plants

(which supplied most of its salt where the surcharge was in contention) about $890,000

of table salt in cartons. In 1942, 1ts sales in lots of less- than 100 cases equalled 45

percent of its total carton sales If tlus percentage also applied in 1944, then sales in less .

than 100 case lots would have equalled about $4000 for the year.” The amount is not

so large as to suggest that much of the loss from eliminating these sales could not be

made up by additional sales of larger lots. I note that the $4000 in sales in lots under

100 cases would have amounted to about $3800 had the same quantity been sold without

the surcharge. If the surcharge was altogether discriminatory, the gain from it Would

have been on the order of $200 per year minus the gain from any additional sales had -

a uniform price been charg_ed. Whether the surcharge was discriminatory or cost t.')as'edy,'
it is unlikely that International expected to lose a greatudea.l from eliminating it.

"Ryon in his testimqny tried to make clear tl_lat very small orders made pool cars
more difficult and costly t_o_.asseml;le, process ‘and invoice, and that.- he did not want

International’s pricing to encourage these orders, which in his view explained why a 2-

- ™ Sales figures are from Respondent’s Ex. 14(a)-(b), Record, 1-2/4307-1. The proportion of sales
in less than 100 case lots is contained in Report on Review and Extension of Cost Analysis at 26,
Record, 4307-1-2.
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~ton minimum and a surcharge on orders under 5 toxis/lOO cases eﬁsted. But m_e burden
of cost justification cannot be met by assertion, so International also submitted an
- example of a calculation that'it made from timé to time and which stemmed from Ryon’s
concern, after the Robinson?Patmah Act _Was ﬁassed, that the firm have in writ‘ing’ some_ x
indication that it had evalﬁated the surchaige-and éonsidered it justified. Ryon said that" |
tt_xe calculations were made to estimate whether the runiAt surcharge covered the higher cost ™
“of very small orders, And to help determine the minimum order under 5 tons/100 cases
that would not be accepted, given that a __unif surcharge 'Waé’; fo be imposed on orders ™ -
under 5 tons/100 cases.‘ | |
| The example con@ns an estimate of the longer-term coét of producing zi case of N
table salt (Sterling packed 24 1-1/2 vIb's. to the case was the example used) ‘éxcluding any
retum to investment and se]ling expense. The éstimated :cost of salt was $.96 per case, ,
so a lot composed of 100 éases co.st.$9v6 in terms of salt, and a lot of (say) 50 cases cost
one-half this amount ($48). The example compares the return from the sale of a lot of
100 cases With the returns from the sale of various smaller lots each under 100 cases.
To do this, sélling expense incurred in the sale of each lot was added to the cost of salt.
- Selling expense was assumed independent of lot size and equal to $5.62 for any sale.
“This was derived by dividing the salaries and expenses of its salesmén by the number of
trahsactig)ns made duﬁngl a7 mqnth peri‘od in 1944. The return from the sale of each lot
eciualled total receipts minus the cost of salt and the s;elling expense of $5.62. Total
receipts were derived by assuming first, that éach lot was sold at $1.08' per case (which

was the price of Sterling in 100 case lots); and second, }by assuming that each lot under
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100 cases was sold at $1.13 per case (which was the price of Sterling in lots of under 100

cases).
The returns are listed below in Columns (a) and (b). Column (a) lists returns

when each lot was assumed sold at $1.08 per case; and Column (lg) lists returns when/ \

each lot under 100 cases was sold at $1.13 per case. ” The remaining Columns will be

explained shortly, -~ . - -

rotsize | @ [ ® |© |@ [ @© | @
100 cases | 6.38 | 6.38 | 5.62 | 5.62 | 1.57 | 1.57
80 cases | 3.98 | 7.98 | 4.50 | 8.50 | 1.26 | 5.26
| 75 cases |3.38 {7.13 | 421 |7.97 | 1.18 | 4.93
|| 60 cases | 1.59 | 4.58 |3.37 | 6.37 | .94 |3.94
| 50cases | .28 |2.88 |2.81 {531 | .79 |3.79

" 40 cases | -.84 | 1.18 | 2.24 }4‘.24- .63 (2.6

The results were used by International as follows. Consider the returns when all

lots are sold at $1 .08 per case (Column a). The sale of 100 cases returns $6.38 over the
cost of salt and selling expense, whereas. the sale-of each smaller lot returns less than
this. According to Ryon, the sale of eéch smaller lot would not cover its cost, in that
a sale of 100 cases would returﬁ more. The conclusion drawn was that sales of lots
undér 100 cases should not be‘ made at $1.08 per case, since each such sale returned less
than the sale of 100 cases. Consider next the returns from lots under 100 cases sold at

$1.13 per case (Column b). The sale of 70 cases at $1.13 per case returns roughly the

7 The figures are from Respondent’s Ex. 14(a)-(b), Record, 1-2/4307-1.
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}same amount as 100 cases sold at $1.08 pet case ($6.28 vs. $6.38). The sale of each
lot under 70 cases retnms less than 70 cases (or than 100 cases sold at $1.08 per case).
The conclusions drawn were (a) that lots under 70 cases would not be sold at $1.13 per
case (the cut-off was 74 cases at the time), since each such sale refurned less than 70
cases (or 100 cases at $1.08 per case); and (b), that lots under 100 cases down to 70
would be sold at $1.13 per case, »since each such sale would cover (actually more than

cover) its cost, or the return from the sale of 70 cases at $1.13 per case (or 100 cases

L

at $1 08 per case)

" That the above corresponds (as nearly as I can tell) to Ryon’s use of the
calculations is suggested by his testimony, of which part is reproduced below:

Q. Mr. Ryon, why was the figure of 100 cases selected as
the line of demarcation between the purchasers getting the
discount and those to whom the discount was denied?

A. The 100 cases was about the breaking point in the

- calculation of the cost of sales, and the 100 case minimum
was selected because we were trying to avoid sales in very
small quantities, which was upsetting our whole scheme of
sales, you see. o

| Q. Well, how did you arﬁve'at the 100 [case] sale? Why
wasn’t it 50 or 5007

A. At the time we made the calculation, the breaking
pomt was slightly under 100 cases, so that I had one of our
accountants make a calculation of the differential of 5 cents
per case, and it showed that at $1.08 per case, for

~ example, on 100 cases we would make a slight profit. On
85 cases, at one time we found that the price of $1.13
would give us the same proﬁt as we made on the sale of
100 cases.

Q. You mean proportionately, or actually?
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A. Imean, when the figures were made, it was actually --
the calculation that proved that to be true.. That had the
effect, however, of fluctuating to some extent. As the cost
advances, the number of cases changes, so that it might be
that in 1940 the breaking point might be 85 cases. In
1944, it might be 70 cases, or 65 cases, and we can’t
change that quantlty from month to month and from year
to year. ™ _

A basic'assimption underlying Rydn-’ s interpretatidn is that each -ldt must yield the same
absolufe return, but why this should be so was not cXplained. In fact, reqqiring the same
return implies discrimination in the price of salt against smaller lots, and of course the
, péint of the example was to. reflect the absence of such discrimination. For examplé,

consider the sale of each lot listed in Columns (a) and (b) that yields a 'positivé return.

Each such sale covered selling expense so if each lot is reqmred to yield the same return

net of this expense, the pnce per case of salt, when sold in lots under 100 cases, would
have to exceed the price per case when sold in a lot of 100 cases ‘(smce the number of
- cases sold differs). But we are told that"thc, cost per case of salt was the same whether
sold in larger or smaller lots. To require a higher price of salt when}sold in sxhaller lots
but when the cost of sait is the same implies discrimination againlbstAsmialler lots. In
-general, in the absence of price disérimination, e?ch céée of salt would be expected to
yield the same return, so price per casé would also be tﬁe same,, unless the cost of selling

salt in particular ways or to particulﬁrbuyers differed. -
In the examplc,~ the only factor bearing on the latter is that selling expense was

the same for any lot. We can recast the example to account only for the fact that in the

7 Record, 4307-2-3, at 3028-29.
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absence of discrimination, International : wouild nqt wish to accept a smaller lot that
returned less per case than a larger lot because Selljhg cost per case was higher for the
smaller lot. If the smzﬂier lot is to be accépted, the return per case éould be raised to
equal that from the larger lot by raisihg the pﬁce per case when sold in the smaller lot, |
or by lowering the cost of selling thé smaller lot. International’s exmple implies that
the lattér was not di)’ne,‘ | |
| ‘The example a# So rrecas'tv is listed in Columns (c) and (d)’above. "The assumptionv
s retained that it cost $5.62 to selbany lot. "I‘assm.n'e _fhat thiis cost is covered on the sale ™ -
:h‘of 100 cases at $I.08 pevr‘c.:ziseﬁ'. ’:C‘olumn v(c) then lists how much of tﬁe selling e)ip'enséﬁ;"
is covered on the sale of each lot under 100 cases when all lots are sold at $l.08 per /
case, Column (d) lists how much of the selling expense is covered when each lot under
100 cases‘is sold at $1.13 per case. When all lots are pﬁéed at $1.08 per case, each lot
under 100 cases would not cover selling expense and would return less per case than the
- sale of 100 cases, so in the absence of a surcharge, lots under 100 c':'a'ses. would not be
accepted, consistent inth International’s policy. When $1.13 per case is charged on lots
ﬁnder 100 casés, lots under 50 c‘asesk(actuélly under 53 cases) would not cover selling
: expensé, and would return less pér case than the sale of 100 cases, so lots under 50 cases™
“would not\ bé'accepted unless the 'su"r’charge was raised. At the time, the cut-off was 74"
- cases, So_ as recast, the example doés not approXixﬁate what International’s pdlicy was.
“Lots over the acfual minimum of 74 cases up to 100 cases would return more per case”
than 100 cases sold at $1.08 per case, and sc; would suggest discrimination against-‘lots

from 74 cases up to 100. The discrimination is less pronounced as lot-size approaches
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74 cases. | Bear in mind, however, that lots close to 100 cases would presumably be

ordered so infrequently as to be virtually a fiction: Increasing an order from (say) 85

‘cases to 100 would secure the buyer a discount of 35 percent Qn__the’ addi_tional 15 cases,

well above typical wholesalers’ margins. All in all, however, the recasted example -

provides little support for International’s policy.
‘In International’s-example; the selling ‘expense of $5.62 is-the average per sale
to all .types of buyers and for all grades of salt, and may not reflect selling expenses

actually incurred on sales of table salt to wholesalers. Such.expenses could be higher or

lower than what International incurred on its sales of other grades of salt, or on its sales

to other classes of buyers. No consideration was given to this in the discussion

surrounding International’s submission. International’s estimate implies that its salesforce

on average spent the same time and effort on any ‘transaction‘._} But it could be that sales
(say) of large quantities.to industrial users require_d less selling time and effort than did
sales of relati?ely small quantities of t_able salt to wholesalers.

Intefpational’s carload repregentatives (hereafter reps) sold salt of all types to all

classes of buyers, and presumably they allocated their efforts to equalize the expected

gain from any sale. Salt that required little or no selling effort would presumably be

priced below that which required relatiyely greater selling effort. If so, and if the sales

reps allocated their effort in proportion to-the expected gain-from- sales of different

grades, or to different classes of buyers, then no close relationship need exist between

- average selling expense per sale of table salt and $5.62. For example, suppose that all

selling effort was devoted to table salt (because this was the only salt the sales of which
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responded to this effort). Then average selling expense per sale of tgblé salt would
- exceed $5.62, sinée the latter ﬁguré is based in part on the inclusion of transactions that
(by asshmptioh) irnposed no selling expense. If the actual avei'ag'e differed from $ 5.62,
) thé extent to which discrimination would exist against small lots (as suggested by th_e ’ ‘
ﬁg_urés in Column (d)) wéuld change, as would the minimum order with the surcharge
| \in.lposed'. But for the minimum lordér derived from International’s example to™"
appro;iimate the actuaﬂ‘ minimum of 74 cases, average selling' expense would have to
" ébout dyouble the ‘ﬁgure used by International. Smaller cl‘iang'es in the average sening" E
“expense would have correspbndingly smailer effects on the minimum order, and on the*
| extent fo which the ﬁgufes in Column (d) suggest discn'm‘inéti’on. Selling expense 10' N
percent above or below $5.62v would change the minitnum- order from about 53 cases to
50 and 55 cases r§spectively. |
To sum up, Intémﬁtional’s example as intexpreté_d ‘by Ryon implied 'pfice '
'diScﬁmination against lots under 100 c’éses. | When the example is recast, some
discrimination would remain, and thé minimum order would fall to just over 50 cases
from the mixﬁmum of 74 actually imposed. For the minimum to approxirhatc 74 cases,
:{:éverageﬂ sel]iﬁg'expénSe would have to about double thé figure used by International. In*"
“general, the example is not particularly helpful in understanding International’s policy, "

~ or in suggesting the absence of discrimination. One wonders whether the example was’

“actually more than evidence that International had put something in writing about the -

“surcharge after the Robinson-Patman Act was passed.
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The limited usefulness of the example is reinforced by considering International’s
practices in selling table salt. In substantial part, International’s efforts in selling table

salt involved what it called merchandising service. In assembling carloads for shipment

to any particular area, .International relied primarily on merchandising reps to develop .

the orders for table salt. The mérchandising reps called on grocery retailers to generate
orders taken for the.account -of any wholesaler désignated.by_;the- retailer. . I will have

more to say about these efforts later, in discussing possible reasons why a straight-car

discount did not exist. The orders generated by the merchandising reps were turned over

to the carload reps who called on the wholesalers (and other direct buyersof salt) to

convert the orders into sales, and to assemble them into carload shipments. The cost of

merchandising service per case would not be thought to vary in relation to the lot-size

ordered by a wholesaler. That is, there is no reason to suppose that the merchandising
service devoted to a p.a.rticuﬂlar} area varied in relation to differences in the lot-sizes
ordered by wholesalers. In its cost justification of the $50,000 annual-volume discount,
International estimated that about 72 percent of the total expense of its salesforce incuﬁed
in selling table salt was incurred on merchandising service. If we suppose that $5.62
approximated average selling expense (of both caﬂ'oad and merchandising reps) per sale
of table salt, then we might also suppose that only about 28 percent of this amount vaned
in relationltp the lot-sizes sold to wholesalers b_y:the cafload@ Teps.: - -

To account for this possibility, I have again recast International’s example. That

!

is, I have assumed (a), that the selling expense to be covered on the sale of each lot is

$1.57 (28 percent of $5.62); and (b), that this expense is covered on the sale of 100
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| finder 100 cases ,suggésfed by the figures in Column (f). |

cases at $1.08 per case. I have then listed in Coiumn (é) above the amount of this

expense returned if each ldt is sold at $1.08 pér case; and in Column (f), the amount of

- this expense returned if each Iot under 100 cases is sold at $1.13 per case. When all lots

are solc‘lvat $1.08 per case, the selling expense fvouldv nc_)t.be covered-on any szﬂe below_ .
leO cases, SO without‘ a sufchar.ge such lots would not be sold. With the surchargé" on
Tots under 100 casés,_ selling expense is more than covered for all lots listed, sono
minimum 6rder would '.be expected. The figures in Column (f) also reflect a higher
';etu'rn per case on léfs undér 100 cases sold at $1.13 per &ise than on lots of 100 cases
‘%‘éold‘ at $1 .08 per case, and sovwoﬁld again sﬁggeét'discﬁminaﬁoh against lots underfide -
cases (and in fact discﬁmiﬁaﬁdﬁ greater than that reflected in Column (d))'.

'. Secohd, the éarload reps appeared to call on-virtually all whélesalers when selling
efforts were devotéd to a particular area, so that calls én wholesalers who purchased
Iarger lots did hbt obviafé any calls on wholesalers who purchaéed smaller lots. If so,
wholesalers buying smaller lots did not (at Jeast in any oBvious .way) raise Intematio’nal"'s‘
costs of supplying tainle salt to the area. The cost pér case sold in smaller lots would be
the samé as when sold in largei‘ Iots, and the price per case would be expected to be the
same. Consideration of this poiﬁt increaseé the extent of discrimination against Tots

L

The sale of small lots could have raised in a general way the time and difficulty

- of assembling carloads for shipment to any particular area. These sales also could have

raised the cost of loading cars at the plant, and of invoicing. These were the concerns

about very small orders that Ryon expressed (at least in part of his testimony) and which
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in his view explained why the surcharge was imposed, and orders under 2 tons were not
accepted. But none of this is reflected in International’s exhibit.

In fairness to International, it did not try very hard to get the Commission to

accept its example as a defense. It was subﬁlitted for whatever use the FTC might make

of it. The example brought forth a criticism from the FTC’s accountant:

~ The principal objection that I have. .... would naturally be
to the calculation of a cost of $5.62 per sale. I rather think
that some sales ... would cost considerably more than
$5.62, and ... some sales might cost considerably less than
that, and when we toss them ‘into just ong round figure,
take all of our cost, divide all of our sales, I think we get
a distorted result. I am afraid that we would. ™

What the accountant wanted was no't,' altogether clear, but presumably he wanted a

detailed study showing that the samgvselling_ expense was incurred to supply each buy'er‘ '

of table salt, so that avu‘niform surcharge on smaller lots could be justified. No reasons
are given why selling éxpense across buyers might have varied significantly, or why
accounting for such differences through greater price variations might haQé made sense;
hox does he indicate why in general the selling cost per case when sold m smaller lots
might have been less than the cost per case when sold m larger lots, so thatka surchafge
could not be justified. Nothing was made of the fact that orderé under 74 cases were not
accepted after 1941 even though the surcharge existed. There is no reason to believe thgt
SUCI\’I' sales would-be reﬁlse_d if they cduld.«have Been made f)roﬁtably, ‘suggesting that very

small lots imposed higher costs.

Record, 4307-2-4, at 3398.
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' The Hearing Examiner accepted the accountant’s criticism and found the
surchargé jillnj.ﬁstiﬁed. He also would have required International to justify separately the
ur.xit' discount granted on each item of table salt:

anythmg less than a complete jusnﬁcatlon for each . mt

. quantity discount would not be a, defense to the charge of

price discrimination. ’ }'
| The point refers to Ihteifnatiohal’s uSe of Sterling §alt as an examp]e.: But other table salt
in cm;tbns sold at app.roximately the same price as did Sterling, and since these items -
carried essentially the same surcharge and were all jointly sold 'andf:ould be:pu;has‘ed:
in ,any”proportiohs that the buyer Wishéd, the Examiner’s demand w&xld have done little
more than to impése an ﬁnnecessary burden.”

The Commission also found the surcharge unjustified. Intere:sting'ly, its rejection
of the defense was based on testimony about Interhaﬁonal’s example by the firm’s
accoﬁntant. The accountant’s interprétation of the example differed from Ryon’s. Ryon,
it'xhay be tecalled, argued that the absoluté return (net of cost) from the sale of any lot

shbuld be the same, from which he concluded that lots under 100 cases should not be

% Trial Examiner’s Recommended Decns:on at 164, Record, 4307-1-1.
77 I note that the minimum purchase of 2 tons apphed to all types of sa]t The surcharge was
avoided if the buyer ordered 100 cases of table salt, or 5 tons of miscellaneous items. Five tons
exceeded the weight of 100 cases. Orders for 5 tons containing less than 100 cases of table salt
‘involved grades and packs that sold for less per unit weight of salt than did table salt. Suppose that a
minimum order of table salt just covered selling expense when the surcharge was imposed. Suppose

. that selling expense did not change with an increase in lot-size, and that a sale of 100 cases of table salt
also just covered selling expense at the "net” price. Suppose further that 2 minimum order of
miscellaneous items just covered selling expense when the surcharge was 1mposed Then a lot of
miscellaneous items sold "net" would have to exceed by weight 100 cases of table salt to cover-the
same selling expense, because the unit discount on each salt item was 5% of list, and was. therefore
absolutely smaller per unit weight of salt for the miscellaneous items. Considerations along these lines
may have resulted in setting 5 tons/100 cases as the minimum orders required to secure unit discounts.
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‘accepted at $1.08 per case; and that lots under 100 cases down to about 70 should be
accepted if priced at $1.13 per case. Orders under 70 cases were not to be accepted.

As discussed before, Ryon’s interpretation implied price }}_discrimination,against lots under

100 cases down to the minimum order. The accountant’s_ interpretation was that -

discrimination would not exist if each lot, (net of cost) returned the same amount per case

(which Would'imply that-the return-relative to cost fmm the sale of any lot was the

‘'same). In fact, his interpretation is the same as that underlying the recasting of

Int_emational’s exampie which I have reflected mColumns(e) ;md (@ above.

In the accouhtant’s_ view,v the sale of lots under 100 caseé if sold at $1.08 per case .

would return less per case than the sale of 100 cases (because the cost of selling smaller

lots was the same as the larger lot). From this‘he concluded that lots under 100 casés

should not be accepted at $1.08 per case, Wthh was consistent with International’s
pohcy At $1.13 per case, a lot of about 55 cases yxelded the same return per case as
100 cases at $1.08 per case.”® Lots under 55 cases returned less per case thim did a lot
of 55,‘ and so (it was argued) lots under 55 cases should not be accepted. This minimum
did not correspond to International’s policy. On lots over 55 cases up to 100 sold at
'$1.13 per case, the returh per case exceeded that on 55 cases (or on 100 cases at $1.08
- per case), 50 di_scﬁmination was implied on l‘otsiover 55 caseé up to 100. But this was
not ‘mentioned ,by International’s accountalit." It is curious that -the testimcny of

International’s officials differed, -sinlce this would obviously create confusion as to

meaning. Nonetheless, the testimony of both officials implied discrimination against lots

" Fifty-five cases was an approximation used by the accounta.nt The minimum xmphed by his

mterpretatlon was closer to 53 cases.

172

N

Nt



- under 100 cases, although the example was nsed by both witnesses to suggest the absence -

of discrimination.
The Commission relied on the accountant’s interpretation but rejected the exhibit

as justiﬁcation of the surcharge. It rejected the exhibit because the minimum order was

“set at 74 cases rather than at 55, and be'cause sales in lots of over 55 cases up to 100
?when sold at $1.13 per case yielded a higher return per case than did 100 cases sold at
$1.08 per case. The nnphcatlon drawn was that the surcharge dxscnmmated agamst lots
under 100 cases down to the minimum actually sold. The' Comm1ss1on S posmon is
reflected in the following statement: | | |

[Ulnder respondent’s own theory, a 5 cent per case higher
price would be fully cost justified only on purchases of 55
cases or less. Even assuming it would be proper for
respondent to maintain the price differential if their sales in
single order quantities under 100 cases averaged 55 cases or
less per order, the record shows that this is not the fact.
Since August 27, 1941 ... respondents refused to sell table
salt in quantities of less than 2. tons which equalled a
minimum sale of 74 cases of Sterling .... Respondent’s
average sale of table salt in lots of less than 100 cases,
therefore, must have been in excess of the minimum.
Thus, respondent’s attempted justification by comparing the
cost of selling in 100 case quantmes with the cost of selling
in 55 or less case quantities is not adequate to Justlfy
respondent’s actual dlscnmmatory pricing practice.”

All in all, Intemanonal’ submtssxon was of httle help to it, and in fact prov1ded the
“evidence on wh1ch the Commission based its finding of discrimination.
While the exampl_e' implied discrimination agajnst small lots, this does not mean

that such discrimination actually existed. The problems that International experieneed

7 International Salt Co., 49 FTC 138, 154 (1952).
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when the discount was briefly extended to orders under 100 cases down to 74 after the

Supreme Court’s opinion in Morton, which seemed to be the same problems that Ryon

had mentioned as leading to the surcharge and the refusal to accept orders undef 74

cases, were not revealed in the'example submitted as a defense. That small orders \

imposed higher costs; andA that the -surcharge irﬁposed. on them was thus unlikely to be

: discriminétory, 1is indicated by the :-refusal. of International and the other producers to
accept orders under 100 caSés aftef the surcharge was made illegal. But evidence bearing

directly on the issﬁe Qas not presented, nor did tﬁe FTC seek it out. o

Besides the feﬁlsal to accept ordefs uhder 100 casés after ihe Surcharge was made 4

illegal, other Teasons sﬁggest that. the surcharge was not disé,riminatory. If

discriminatory, International would not be expected to- offer buyers the option t0

circumvent the higher _pri'ce‘ surC_hafge shpply by mcreasmg their orders to 100 cases

from a minimum of 74 I previously hofed that .increasing an 6..rder: to 100 cases from

74 would be profitable for the typical ‘wholesaler, and in fact almost no ‘buyers ordered

lots under 100 éases. Further, if the surcharge Was, discriminatory, at least some

wholesalers who wanted lots \under 100 cases would attempt to buy them from

wholesalers who ‘purchased in larger lots aﬁd avoided the surcharge. | There were no

f proh'ibiiipns on such resales. In such cases, the buyer of the smaller ldt would in effect
consider the buyer of the larger lot zis the destination of a pool car, and it is hard to see
why his cost of picking up salt from the one would differ from the other; Some cost

would be incurred by the‘ réseller, but such costs would also be incurred by International,

and there would seem little reason to suppose that the one could do this much more
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'cheéply than the other. Such possibi]ities suggest that discrimination of any significance
‘would vneither’ exist nor be attempted.
1t also is'ndt clear why the elasticity of demand of buyers of under 100 cases
would be less than that of buyers of 100 cases or more. All of the buyers were "
thlesders,_ and it seems 'do'ubtful”that those who purchased under 100 cases supplied
re_éﬂérs whose elésﬁqiiy of demand for salt was Iéss than that of ré;ailers supplied by
whOiesalers who purchased 100 caSés or more, or that such differences would relate to
 orders th’a:t‘,c0u1d differ by as little as between 74 and 100 cases. I also mention many
ingéhr';ces"df price cutting in New York territory often for what appeared to be prolonged
| periods of time dui'ing Which the surcharge did not disappear. Its disappearance would -
be expected if the surcharge waS discriminatory.
" Allin all, the FTC’s challenge to the straight-car di.scount, which had disappeared
in almost all areés of ‘fhe céuntry before the complaints against Morton and International
were iS’sUed, ended up by .pro'hibitling a surcharge that almost certainly was- nbt

discriminatory on orders for very small lots.

1. The Absence Of A Straight-Car Discount

In the remainder of this Chapter, I set out what the Records in Morton and

Int&rnational reveal about the producers’ selling practices, and discuss what light this
sheds on the absence of a straight-car discount. It is clear that the producers had made

efforts to establish a straight-car discount, but these had failed, in most instances ﬂmost
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immediately. These efforts could have reflected attempts to discriminate against buyers
ordering less than carload quantities. If so, the failure of the attempts suggests that the

producers were not able to control their competition, or that the buyers adversely affected

were able to make discrimination unprofitable, through various means of pooling or -

reselling. Given the speed with which the discount was extended to buyers ordering in
- pool cars, it is hard to believe that-the incentive to discriminate through a straight-car

 discount was very strong. The FTC’s orders would have prohibited attempts to

discriminate in the future, but given past failures, the practical-effect of the orders would

seem minor. If discrimination is not the explanation, then the straight-car discount must .

have reflected the producers’ expectation of a cost savings, which did not materialize,

consistent with the general absence of the discount, and the failure of the brief attempts

to establish (or reestablish) it in certain territories m 1936 ‘a,nd 1941. We should tpus find
that thé producers’ distribution practices can be interpreted to suggest the absénce,df a
.cost difference between orders for straight cars and smaller orders shipped in pool cars.

All of the salt companies generated orders for salt and assembled pool cars,
- although t'hcir practices differed in detail and organization. International (used here to
.i]-lustrate) employed several classes of sales reps. Those called special representatives
sold primarily to large industrial buyers but on occasion called on wholesalers to generate
new accounts or discuss problems- aﬁd'prices. Most selling to wholesalers was done by
the carload reps whose primary fuhctions were to sell to smaller' industﬁal buyers and
wholesalers, and to organize the pool cars typically involved in shjprhents to them.

International also employed merchandising reps who called on retailers, taking orders for
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the account of any wholesaler designated by the retajler. These orders‘we_re used by the
carload reps to facilitate the selling efforts made to wholesalers. According to Ryon:

Our norma] practice is to develop as much package salt
business as we can through the operation of retail
missionary salesforce. Then by using these sales as a
. lever, get the jobbers to balance out their requlrement w1th_v .
whatever miscellaneous sizes they may need. Our carload
salesman follows the retail salesforce and wntes the order, o
whether it is a straight carload for one man or a pool-car: s
for [several 80 i

Orders generated by the merchandlsmg reps were almost ennrely of table salt in cartons
‘The wholesalers typlcally purchased more salt than th1s Intematlonal’s expenence was
that carlon salt 'represented about 80 percent of the wholesaler ) total order.81 In less
dehsely populated areas, when -ear.loads were being generated, the merchandising reps -
‘would _move in and in conjuhction with merchandlsing work also done by carload reps
generate the or:ders.and then move on.
Morton sumlarly employed merchandlsmg Teps. Brmghurst manager of the New

Orleans sales drstnct descnbes the general process:

A. Well, we have some men, I would say three or

possibly four, of the ten [sales reps in the district] who

devote their entire time to missionary work, retail work.

The remamder are what we call combmahon men carload
and Jobbmg trade '

e

Q. Now when you say ‘missionary work’ will you ...
elaborate on that point a little?

¥ Record, 4307-4-3-2, at 148-9.

8 Record, 4307-2-4, at 3162-72.
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International and Morton. | Diafnond C(ystal’s selling efforts wére organized in much the ‘
same way as Morton’s and International’s.
indicated that it was typical for it to sell a straight car to a wholesaler and then assist in
its resale,. partly to other wholesalers, but often by takjng orders from retailers for the
wholesaler’s account.* This effort would compafe to those of Mortqn, International

and Diamond Crystal, although the sequence of events might occur in a different order.

A. Well, they go to a retail store and solicit his order for
the account of a wholesale groceryman, and the order is
billed by the wholesale groceryman.

Q. The wholesale groceryman doesn’t pay any
compensation for that service?

A. Oh, na.... The [carload men] will gather orders from
these retail men ... and take them over to the wholesaler
and will figure up the amount of business that he has sold
for the. Jobber -and endeavor to- get a carload order from -
him. 82 .

~ From what I can gather, selling eff_dtt of this sort wasn undertaken by all of the

Vg e el T

-producers, although it may not have been as Lformal]y structured as in the cases of

One of the wholesalers who testiﬁed in Morton noted this practice:

A. When we buy a car of salt it is usually the custom to
have specmlty work, promotional work done with our men
in the way of reselling the salt, and to that extent they
travel with our men and push their own products.

Q. They go'out with your own salesforce?

82

83

Record, 4319-2-1, at 293.

For example, See Record, 4319-4-3-6, at 1128.
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A. At times, and then they travel independently.®

Since in any trading area salt of the various producers (except for BL) typically sold at
the same prices, it is reasonable to suppose that in general the various services accorded
| rbuyers} by the different suppliers were of equal value to them. .

: There were certain buyers not offered and who did not accept merchandising
service, and the saving of this expense was advanced by Morton and International as a **
major reason why thésé buyers were granted the $50,000 annual-volume discount.
Excluding these buyérs, the amount of merchandising .service provided- would be
-inﬂuenéed by thé fact that the orders that 1t generated relied on carload reps -to call on
wholesalers to sell thesé érders and other salt. Similarly, the amount of carload se