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UNI TED STATES
NUCLEAR REGULATORY COWM SSI ON

WASHI NGTON, D. C. 20555

Oct ober 20, 1988

MVEMORANDUM FOR: WlliamC. Parler, General Counsel
FROM Samuel J. Chilk, Secretary

SUBJECT: STAFF REQUI REMENTS: SECY- 88-236 -
MVEMORANDUM OF UNDERSTANDI NG W TH THE
DEPARTMENT OF JUSTI CE

This is to informyou that the Comm ssion, with all Conm ssioners
agreei ng, has approved the adoption of the subject attached

Menor andum of Understanding with the Departnment of Justice.
Accordi ngly, you may submt the appropriate MOU to the Chairnman
for his signature.

( O0) (SECY SUSPENSE: 10/ 24/ 88)

Att achment :
As St at ed

cc: Chairnman Zech
Commi ssi oner Roberts
Commi ssi oner Carr
Comm ssi oner Rogers
EDO
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MEMORANDUM OF UNDERSTANDI NG BETWEEN THE NUCLEAR REGULATORY COMM SSI ON
AND THE DEPARTMENT OF JUSTI CE
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| . Purpose:

The Nucl ear Regul atory Comm ssion (NRC) and the Departnent of Justice

éﬁfﬂa into this agreenment 1) to provide for coordination of matters th
?gagogggh to enforcenent action by the NRC as well as crimnal prosecu
Ekﬁ? g%d 2) to facilitate the exchange of information relating to matt
ggfhin their respective jurisdictions. This agreenent does not affect
p?ggedures and responsibilities set forth in the April 23, 1979 Menora
Eﬁgg}gianding bet ween the NRC and the Federal Bureau of Investigation

gegarding cooperation concerning threats, theft, or sabotage in the U.

nucl ear industry. Simlarly, this agreenent does not apply to those m
atters

arising frominternal investigations conducted by the NRC Ofice of In
spect or

and Auditor.

Thi s Menorandum of Understanding is not intended to, does not, and nmay
not be

relied upon to, create any rights or benefits, substantive or procedur

al ,

enforceable at law by a party to litigation with the United States. N

or are

any limtations hereby placed on otherwise |lawful litigative prerogati

ves of

DAJ.

1. Background:

Under federal statutes, the NRC has the responsibility to protect the

radi ol ogi cal health and safety of the public, the public interest, the
conmon

defense and security and the environnent (hereinafter collectively ref
erred to

as public health and safety), from hazards that m ght arise fromthe m
ateri al
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and facilities which it regulates. The enforcenent program of the NRC
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dggigned to fulfill these responsibilities by ensuring conpliance with
rgggirenents, obtai ning pronpt correction of violations and adverse co
gg}éL?Pﬁg safety, encouraging i nprovenent of |icensee performnce, and

deterring future violations. in contrast, crimnal prosecutions for w
L:L{;lions of NRC requirenents are the responsibility of the DQJ. Suc
Brosecutions provi de an additional tool to assure conpliance and to de
¥3[ure viol ations. Therefore, it is useful and desirable for the NRC
EES Egecoordinate to the maxi mum practicable extent their different
responsibilities.

Under the Atom c Energy Act of 1954, as amended, the NRC has the autho
Eg;éuéﬁ such investigations as it may deem necessary or proper to assi
gétgﬁngging whet her enforcenent or other regulatory action is required
tﬁgdiét, or any regulations, licenses, or orders issued thereunder.

Enf orcenent actions within NRC authority include |icense revocations,
suspensi ons and nodi fications, cease and desist orders, civil penaltie
ﬁo??ges of violation. The NRC has the authority to take such action a
geghs necessary to protect the public health and safety, including the
authority when appropriate to take i mredi ate acti on.

The Departnent of Justice has the responsibility to determ ne whether
}gstitute crimnal prosecution for violations of all federal, statutes

including the Atom c Energy Act of 1954, as anended. Such violations
are
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typically devel oped and brought to the attention of DOJ by | aw enforce
ment or
i nvestigative agencies such as the Federal Bureau of Investigation, th
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e Post al
| nspection Service, and the various Treasury enforcenment agencies. S
mlarly,
suspected crimnal violations of the Atom c Energy Act, as anended, or
Title
18 of the United States Code may be identified during the course of NR
C
investigations and referred to DOJ for prosecutive determ nation.

Thus, both the NRC and DQJ have authority and responsibility to invest
;ggt?ake action for certain violations that may arise out of the sane
Lgf;gfg. Al t hough each agency will carry out its statutory responsib
:hggSanently, t he agencies agree that the public health and safety wo
ghﬂaﬁged by cooperation and tinely consultati on on proposed enforcenen
;ctions where both civil and crimnal violations appear to exist, and
??nérg exchange of information of nmutual interest. As an exanple, it
gg%rggriate in sone cases for the NRC to stay its hand pending a crim
B?Lsecution. Conversely, in other cases the public health and safety
pgéuire i mredi at e NRC action which could inpact a potential crimnal
prosecution. Both agencies recogni ze that these enforcenent decisions
!ﬁagrently matters of judgnent for each agency to decide for itself, w
?égaSS? however, for the views of the other.
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111. Areas of Cooperation:

A DQJ Notification to Information Concerning Public
Heal th and Safety

Should DQJ | earn of or discover health or safety related infornmation
concerning a matter within the jurisdiction of the NRC, and not alread

y

reasonably known to the NRC, DQJ shall comrunicate such infornmation to
the NRC

as soon as practicable, unless such information is determ ned by DQJ t
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0 be
grand jury material. See Rule 6(e) of the Federal Rules of Crim nal
Procedure.

Shoul d DQJ, during grand jury proceedi ngs, discover health or safety r
el at ed

information concerning a matter within the jurisdiction of the NRC, an
d not

al ready reasonably known to the NRC, which nmay warrant inmedi ate regu
atory

action to protect the public health and safety, DQJ pronptly w |l seek
a court

order, pursuant to the inherent authority of the court to supervise th
e grand

jury, for disclosure of such information to the NRC for use in connect
ion with

its safety enforcenent responsibilities.
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B NRC Notification to DQJ of Suspected Crimnal Violations

If NRC |l earns of or develops information regardi ng suspected crim nal
violations on natters not within the regulatory jurisdiction of the NR
C, the

NRC will provide the information regardi ng such suspected crimnal vio
| ati ons

to the appropriate investigative agency having jurisdiction over the m
atter.

Shoul d NRC | earn of or develop information regarding any suspected cri
C}gﬁgtions, i ncluding Atom c Energy Act violations, on matters within

ﬁggulatory jurisdiction of NRC, it will notify DQJ in the follow ng ma
pra'respect to matters not involving special circunstances, as descri
Bgﬁomn the NRCs Director, Ofice of Investigations (AO), wll formall
¥h;eag{ter to DOJ for prosecutive determnation if, on conpletion of i
}ﬁvestigation, the Director, 01, has determ ned that sufficient eviden
ggegageveloped to support a reasonable suspicion that a crimnal viola
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tion has

occurred. Wenever any of the special circunstances |isted bel ow occu
rs, and

the Director, O, has a reasonable suspicion that a crimnal violation
has

occurred, the Director of O w Il pronptly notify the DQJ of a matter

i nvol vi ng such special circunstances, notw thstanding the fact that an

i nvestigation has not yet been conpleted by NRC. The special circunst
ances
i nvol ve:

(1) a matter where death or serious bodily injury is involved;

(2) a matter under investigation which is likely to generate substant
i al

nati onal news nedia attention;
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(3) a matter where there is evidence of ongoing activity designed to
obstruct the investigation;

(4) a matter which may require extraordinary investigative neasures
whi ch require | egal assistance from DQJ.

Wien a matter arises in which the NRC concludes that regulatory action
ngiessary to protect the public health and safety, or that it is neces
fgr%ropose a civil penalty, and the Director, Ofice of Enforcenent (O
Eéénh?ﬁforned by the Director, O, that there is a reasonable suspicio
Qrfgsaa? viol ation has occurred, the Director of DE will pronptly noti
E%Utgf such matter, notw thstanding the fact that an investigation has
bgg; gg;pleted by NRC. Any action by the NRCis to be coordinated wt
h DQJ as

prescribed in Section C bel ow

Notification to DQJ will not normally result in cessation of the NRC
i nvestigation.
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C. Procedure When NRC Regul atory Activities Run Parallel to or My
Affect Future DQJ Activity

NRC regul atory activities with respect to matters that have been refer
red to

DQJ for crimnal prosecution, or to which the notification provisions
of

Section B. apply, shall be coordinated as foll ows:

340

1. If the NRC concludes at any tine that it |acks reasonabl e assuranc
e

that activities authorized by a |icense are being conducted w thout en
dan-

gering the health and safety of the public and the NRC concl udes that

i mredi ate action is required to protect the public health, safety, or

interest, it will proceed wth such action as is necessary to abate th
e

i medi ate problem If tine permts, the NRC shall notify DQJ of its p
r oposed

action prior to acting, but, in any event, shall notify DA of its act
ion as

soon as practicable. This paragraph shall apply only to those situati
ons

whi ch do not allow sufficient time for reasonabl e consultation.

2. |If the NRC concludes that regulatory action is necessary in the

public interest, other than the actions described in paragraphs 1 and
ﬁerein, the NRC shall first consult with DQJ concerning its contenpl at
thion. The NRC shall take into account the views and concerns of DQJ
p?ggeed in a manner that accommobdates such views and concerns to the f
nggﬁE possi bl e, consistent with the regulatory action required. Such

cooperation shall, at the staff |evel, include the seeking of a stay,

EES?S request, for a reasonable period of tinme of discovery and hearin
guizggtfhe regul atory proceeding to accomopdate the needs of a crimna
!nvestigation or prosecution, provided that DQJ supports such action w
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ith
appropriate affidavits or testinony as requested by the presiding offi
cer.

3. If the NRC concludes that it is necessary to propose a civil
penalty, it shall notify DQJ of its contenplated action, and shall def
er the

initiation of such proceeding until DQJ either concludes its crimna
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i nvestigation/prosecution or consents to the action, except that if a

statute
of limtations bar to a civil penalty proceeding is immnent, the NRC

may

initiate such proceeding after consultation with DQJ. In such event,

the NRC

staff shall accommobdate the needs of DQJ by seeking a stay, upon DQJ's
request

and with DQJ support as described in paragraph 2 above, for a reasonab
| e
period of tinme of discovery and hearing rights during the civil penalt

y .
pr oceedi ng.

D. Tine Frane for Notification in Matters Referred to DQOJ

1. If, on conpletion of its investigation, the NRC concludes that civ
il

enforcenent action is appropriate, it will notify DQJ of its contenpla
ted

action normally within 45 days of its referral to DQJ.

2. DA will notify the NRC, normally within 60 days of the referral,
of

its prelimnary decision as to whether a crimnal investigation or pro
secution

is warranted.

E. NRC Assistance to DQJ

The NRC wi |l make reasonable efforts, at DQJ's request, to provide inf
or mal

assi stance regardi ng applicable NRC requirenents, technical issues and
fact ual
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ci rcunstances. Such assistance should be requested directly fromthe
Director, Ofice of Investigations, who will forward requests for tech
ni cal
assistance to the Deputy Executive Director for Regional Operations.
A
request that one or nore NRC i nvestigators be assigned to the DQJ

342

i nvestigation or that NRC technical experts be assigned to assist DQJ
and the

grand jury should be made in witing. Such requests nust bear the sig
nat ure of

a United States Attorney or Deputy Assistant Attorney Ceneral, as
appropriate. These requests will be considered by NRC on a case-by-ca
se

basi s.

F. Exchange of Information Related to Gvil or Crimnal Enforcenent

Foll owi ng a DQJ decision not to prosecute a referred case, or at the
conclusion of a crimnal proceeding, DQJ will provide NRC, upon its re
guest ,

i nformati on not protected fromdisclosure by Rule 6(e), Fed. R CrimP.

relevant to the associated civil case. Simlarly, NRC wll| provide
information to DQJ, upon its request, on matters being considered by D
Qal.

V. |Inplenmentation:

The DQJ official responsible for inplenentation of the notification re
:Pg?[!ties of this agreenent is the Chief, General Litigation and Lega
geggygﬁ? Crimnal D vision; the NRC official responsible for inplenent
?Lgogo?{fication responsibilities of this agreenment with respect to in
E?gga;egarding suspected crimnal violations is the Director, Ofice o

I nvestigations; the NRC official responsible for the notification resp
onsi -

bilities of this agreement with respect to enforcenent action is the D
irector,

O fice of Enforcenent, or the Assistant General Counsel for Enforcenen
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t, as
appropri ate.
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V. Ef fecti ve Date:

This agreenent is effective when signed by both parties.

Chai r man
U.S. Nucl ear Regul atory Conm ssion
Dat e:

Assi stant Attorney General
Crimnal Division

U. S. Departnent of Justice
Dat e:
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