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March 12, 2004

Mr. John Lusher

Fuel Cycle Facilities Branch

Division of Fuel Cycle Safety and Safeguards
Office of Nuclear Material Safety and Safeguards
Nuclear Regulatory Commission

Mail Stop 8 A33

Washington, DC 20555-0001 |

Re: Prelrmmary Comments ona Draft Memorandum of Understandmg (Draft MOU)
" between the Nuclear Regulatory Commission (NRC) and
the Wyoming Department of Environmental Quality (W DEQ) on
In Situ Uranium Mining :

Dear Mr. Lusher:

A Draft MOU on the respective regulatory responsibilities of the NRC and WDEQ for in situ
— uranium mining was included as Attachment F to the NRC document labeled SECY.03-0186. -
As discussed during our phone conversation of January 29, 2004, the WDEQ Land Quality and
Water Quality Divisions and the Wyoming Attorney General’s Office have reviewed the Draft
MOU and prepared preliminary comments. These comments are included in Attachment I to this
letter and follow the order of the topics in the Draft MOU. Most of the comments ultimately
relate to ensuring that the State’s responsibilities under the Environmental Protection Agency’s
(EPA’s) Underground Injection Control Program and under the Wyoming Environmental Quality
Act are given adequate recognition. -
The NRC’s process for work on the Draft MOU was outlmed in the January. 29"‘,conversatlon
As notéd during that conversation, We may ‘be able to diséuss some of the State coricerns during
the NRC workshop with National Mining Association in Denver, which is currently scheduled
for the 3 week in May 2_(QQ-/}7 In addition, as noted in Attachment I, other concerns may best be -
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discussed while NRC staff are in Wyoming this summer for the proposed review of the State
program. Therefore, we believe it will be mutually beneﬁc1al to provide you with preliminary
comments as early as possible in this process.

If you have any questions or need additional information, please call.
Smcerely,
Roberta Hoy
WDEQ Land Quality Division

- n
. S - L. R R . - . e T

Attachment (Preliminary Comments)
cc: Mike Barrash, WY A.G.’s Office
Richard A. Chancellor, WDEQ LQD
John V. Corra, WDEQ
- Kevin Frederick, WDEQ WQD
"Paul Osborne, EPA Region 8
. Mario Salazar, EPA Headquarters
Maria Schwartz, NRC
Loren Setlow, EPA Headquarters
-John Wagner, WDEQ WQD
NRC/LQD MOU File




Attachment I.

Preliminary Comments from the Wyoming Department of Envrronmental Quallty (W DEQ) :
on the Draft Memorandum of Understanding (MOU) with B

the Nuclear Regulatory Commission (NRC) on In Situ Uranium Mining
March 2004

Note Stnke-and-underlme format 1s used to show changes to the Draft MOU text

-----

Sources of NRC and State Authonty

The following language needs to be added to the MOU:

“The actual authorities of the NRC and State respectively are the authorities provided by .. )

""pp’hcab]e ‘Taw. and the characterizations’ contamed in this MOU cannot reduce or en]arg
such authontres

In addition, the State suggests that the MOU 1nclude more specrﬁc crtatlons to the EPA documents
* granting authonty to the State for Underground Injectlon Control (UIC) Program ‘and specrﬁcally
Class III UIC wells. In Section 1 of the MOU, the description of in situ leach uranium extraction
facilities (i.e., ISL facrhtres) should clarify that extraction facilities, for purposes of this MOU, are
UIC Class Il wells. These more specific citations would be very helpful for future reference. 'For

example, if the State’s regulatory authorrty were ever called into question per the provisions of
Sectlon 4 F of the MOU then the EPA authorlzmg documents could be more readrly 1dent1ﬁed

_' Cor_npa'ris'on of NRC and State Requirements:“ R
The phrases used to describe the relative level of the NRC and State reqmrements need to be .
consrstent and need to reflect that, whrle the State must be at least as stnngent as the NRC, the
State may also be more Stringent. 'In fact, because of the State’s interest in protectron of water
' rights and existing and potentral ground water uses, ‘the State’ requirements on ground water -
protection have generally proven more strmgent to date. ‘Specific phrases of concern include:

e r——— T

T Section 3.A, 1* sentence: “...the State pr program for groundwater protection at ISL

: 'facrhtres prov1des adequate protectron ...atleast least equrvalent to the NRC program
» “Section 3.A, last sentence “
level of protection . . .

»  Section 3.B: “..where the State program does niot providé at least the-same-tevet an
_ _eguiva]ent leve] protection as the _NR_C prograrn.”

I N I T St

> ;Sectlon 4E, last sentence: “*..to deterrrune whether the program and rts 1mp1ementat10n :

‘remains at least equlvalent to the NRC’ program

> Section 4.F: “. 2) the State is not provrdmg at least an equlvalent level of protectron

...as long as the State is able to provide at Jeast an equivalent

[ R T
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Also, as discussed at the previous NRC and WDEQ meetings listed in SECY 03-0186, it would be
helpful for NRC to prepare a draft “cross walk” of the provisions of NUREG-1569 (““Standard -
Review Plan for In Situ Leach Uranium Extraction License Applications™) and State documents.
(Copies of the State documents have been forwarded to NRC (letter of December 15 2003. from R.
Hoy (LQD) to JiEushse(NRC)), i > wiv. - ol ca LT o

Surface Facilities
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— Perltem-3.C; the-NRC would retam-regulatxon ofsurfacefacrhtles, mcludmg those related to** T

facilities:in the State, mcludmg selenium contamination in “irrigation circles™ and ground water

. impacts fromileaky evaporation ponds. The extent of NRC regulation of these. facilities needs to
be clanﬁed and the WDEQ recommends that these concerns be drscussed when the NRC revrews
the State program thrs summer T T

, :c':t-cuv‘tt:.-.:.' .,“l) SRR Y PN
Fi manczal Assurances, ! ;'r m,‘-
et w..;l] Sisny uo s ie : :
The use of a smgle financral assurance mstrurn nt acceptable to both LQD and NRC fora :
given mine has not been uncommon, and this instrument has usually been held by LQD However
one of the operators (Power Resources, Inc. (PRI)) now has three mines in.the State:. Within'about
the last year, the NRC has decided that there should be a single “instrument” for all three mines.
The LQD does not consider:this:approach advisable.or practical, in particular because LQD’s ;-
reclamatlon bond covers 1tems over whrch NRC dces not have uthonty (e.g., revegetatlon of
surface dlsturbance) .Furthermore, this is less an, issue of reducmg or ehmmatmg active.
regulauon and oversrght ofa licensee than it 1s one of assurmg there will be fundmg as needed for
_ the government to. carry. outsite remedlatlon o" closure obllgatrons if the hcensee is no longer
 available' or solvent Therefore, the following change is needed in Sectron 3.D: RN

UL
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a-smglc' stich hnancral"assurance mstrument(s) as neede d to'meet NRes both pames
respective responsrbrlmes and progian obligations, and which shall be directly available to

» ach art 1f/when needednndcrsecnmtlf&hfoﬁhcﬁtmmcﬁnergyﬁetpﬁ?ﬂ—as
§ == e : , ,
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NRC Resumption ofActzve Regulatwn e “ " IR

Section 4.F lists circumstances under which the NRC would considér it necessary 1o résume active
regulation of ground water protection at in situ uranium mines. _The third listed c1rcumstance _
allows 'for NRG' to resume actxve regulatlon ‘at the request ‘of an ISL llcensee i To prevent an
¢opérator frotn’ “shopping” for less stringent regulatory requiremetits; this item rieeds’ to bé removed
- -from the list. (The other items in the list would then need to be renumbered.) -

€ e 717
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Access 1o StateRecords andStaff st e T gl s i
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The proposed wordmg in Sectron 4.E on access to Staté records and'staff needs tQ be revrsed as’
follows: : _

The first sentence should read: “NRC will have access to public records wh1ch are avarlable unde
~theW oming-Public Records-Act (W.S:-16-4-201 through 205).: { = -7 v 0 L7 o 7 S
’ ; o el e e reerl RSO L B
- With respect to staff; WDEQ staff wrll be “available” to NRC staff in Wyormng or by telephone
by mutual arrangement.” While NRC does most of its business at its office in Maryland 'NRC
. should not expect that the State staff will travel to'the NRC.office in Maryland R LG R H
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In addrtlon, given the size of some of the permits, it should be clanﬁed that the operator rather
than the State, will ultimately be responsible for providing any additional copiesto-NRG.of.+ =
documents prepared by the operator. Also, given the increasing use of electronic medra protocols
for mutually acceptable electromc formats may need to be developed in the ‘future L s i
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: EPA andNRCRevrews P RS § BT RSIR A 'L A S S § BT PR VE ST T AL BT T ACT (LIRS SOt

.&.r "f'vr»:r( N eLbatirlet LT 0' l . ':’v"' R fh ‘l-! i’%lh.a': TN / .‘"'-"“" !
In Sectron 4 E; the basis for NRC’s.review of the State program needs to' beclarified." In
partlcular, the State program must also meet the requlrements of-the. EPA’s UICaprogram AT
Therefore, the WDEQ recommends the followmg change to'the proposed language‘ L

ro . l" e Ll 1 o
. NRC may w1ll rely on the EPA review of 1ts [State s] ground-water protectron program as
necessary... R st e

.,9:.- it

In Sectron 4 G we. feel the responsrblllty for notlﬁcatton of UIC procram rec1ssron is more
approprlately between srster federal agencres and recommend the followmg change tothe
proposed language: . ... oL

g - o A :
PP ' .o e . S Y - '

“...Fhe-State EPA shall notify the NRC if EPA-hasnotifred the State State’s
that-its EPA authorization for UIC permitting is in jeopardy. of recission.” -, ..« .-

.__AmendmentandTermination. et L e fe e g e e .,:.;_.1 D e

O D B b il sn i s s AN FRIACH O S UTHRE
The followrng sentence needs to be added to the sectron trtled “Amendment and Termmatron - (s
: partlcularly inwview of NRC s ,suggestlon in, Sectlon 4 F Item 3 (about whtch the State has serrous

N+
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concerns) that NRC shall reinstate its own active regulation w1thm the State “at the request of an
ISL licensee’:

e
N . .

“No such termination shall invalidate or render ineffective any State actlon taken under this -
MOU gnor to such termination.”

XA ’ IR

Editorial Note
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The last two sections in the Draft MoOU (“Pomts of Contact” and “Amendment and Termmatlon”)
should be numbered Sections 5 and 6, respectlvely C e
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