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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
’ CIVIL WORKS
108 ARMY PENTAGON
WASHINGTON DC 20310-0108

APR 2 8 2008

Mr. Luis A. Reyes - ‘
Executive Director of Operations
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Mail Stop O-16-E-15

Dear Mr. Reyes:

It is our understanding that the Nuclear Regulatory Commission (NRC) is
interested in updating the Memorandum of Understanding between the Army Corps of
Engineers and the Nuclear Regulatory Commission for Regulation of Nuclear Power
Plants dated August 18, 1975. The Department of the Army and the Corps of
Engineers (Corps) would be pleased to work with you on this important effort,
predicated upon an understanding that any updated agreement is consistent with other
current energy policies including the Memorandum of Understanding (MOU) between
the Army Corps of Engineers and the Federal Energy Regulatory Commission for
Interstate Natural Gas Pipeline Projects (July 11, 2005) and the MOU for
Implementation of Section 365 of the Energy Policy Act of 2005 Pilot Project to Improve
Federal Permit Coordination between the Corps, the Environmental Protection Agency,
the Department-of Agriculture and the Department of Interior (October, 2005).

We understand that the purpose of an MOU with the NRC is to more effectively
integrate and streamline our processes, share information, and eliminate redundancies,
in accordance with the Council on Environmental Quality’s guidance, while still retaining
each agency’s statutory authority to make independent decisions.

The Corps is charged with adminstering Section 404 of the Clean Water Act,
Section 10 of the Rivers and Harbors Act, and Section 103 of the Marine Protection,
Research and Sanctuaries Act. Although its jurisdiction is limited to Waters of the
United States, including wetalnds, as explicitly defined by regulation, we must consider
the effects of proposed projects along with secondary and cumulative impacts under the
National Environmental Policy Act (NEPA) when such impacts are not insignificant.
NEPA, along with our regulations, requires the Corps to consider the effects of single
and complete projects. The Corps cannot “segment” proposed activities. Together,
your agency and the Corps must also consider the purpose and need for the entire
project. The final purpose and need statement must comport with the statutory and
regulatory requirements of both agencies. The Corps cannot authorize a single
alternative or an applicant’s preferred alternative. Rather, the Corps can only authorize
the least environmentally damaging practicable alternative (LEDPA). For these
reasons, it is critical that the agencies collaborate early and often through the project
development and permit evaluation process so that at the end of the process the NRC'’s
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preferred alternative and the Corps LEDPA are the same, if possible. Finally, we are
obliged to clearly demonstrate compliance with the Clean Water Act section 404(b)1
Guidelines which require applicants to sequentially provide for any necessary mitigation:
first, to avoid impacts to wetlands and waters of the U.S.; second, to minimize any
unavoidable impacts, and; third, to compensate for those impacts to aquatic resources
that are unavoidable.

NEPA compliance is required as part of the Section 404 permitting process. The
cornerstone of the 404 NEPA process lies in the early scoping of issues and the
development of acceptable and clearly defined alternatives. NEPA requires lead
agencies to evaluate the environmental impacts associated with federally-funded
projects. The lead agency on nuclear power plants would typically be the NRC.
However, the Corps is required to implement NEPA in conjunction with Department of
the Army permits issued for these projects. Ideally, the two processes can be
conducted concurrently, with the Corps serving as a cooperating agency to avoid
redundancy. As stated in 36 CFR Part 336.1(a), Section 404 of the Clean Water Act
governs the discharge of dredged or fill material into waters of the U.S. The impacts of
each alternative (including “no action”) are then determined, and measures to mitigate
potentially adverse impacts are developed. This sequence must be followed to comply
with NEPA. The majority of problems that arise during the NEPA review process are
related to inadequate public involvement and issue identification in the early phase of a
project (scoping), inadequate development of project alternatives, use of poor quality
data in defining baseline conditions for the entire project, and inadequate assessment of
cumulative impacts. The key components to a successful NEPA project are early
planning, effective coordination, and use of quality baseline data for the entire project.

| look forward to working with you and your staff to revise the existing MOU. This
cooperative effort is also supported by Mr. John Paul Woodley, Assistant Secretary of
the Army for Civil Works and Major General Don Riley, Deputy Commanding Genetral
for Civil and Emergency Operations for the Corps Headquarters office. The Corps HQ
staff will be in contact with your office and offer to brief you on the Regulatory Program
and its processes. It would be very helpful if we could be informed about NRC
processes. Should you need any more information please contact Kimberly McLaughlin
at (202) 761-4663 at the Corps Headquarters Regulatory Community of Practice offices.
Thank you for your attention and support of this important undertaking.

Very truly yours,

N@ﬁ

George S. Dunlop
Principal Deputy Assistant Secretary of the Army
(Civil Works)

Enclosures



MEMORANDUM OF UNDERSTANDING

IMPLEMENTATION OF SECTION 365 OF THE ENERGY POLICY ACT OF 2005 PILOT
PROJECT TO IMPROVE FEDERAL PERMIT COORDINATION

United States Department of the Interior
And
United States Department of Agriculture
And
United States Environmental Protection Agency
And
United States Army Corps of Engineers

1. Parties and Participating Agencies.

A. The Parties to this Memorandum of Understanding (MOU) are the United States
Department of the Interior (DOI), the United States Department of Agriculture
(USDA), the United States Environmental Protection Agency (EPA), and the United
States Department of the Army (DOA).

B. Participating agencies include:

1.  Within DOI, the Bureau of Land Management (BLM), the U.S. Fish and
Wildlife Service (FWS), the Bureau of Reclamation (Reclamation), the Bureau
of Indian Affairs (BIA), and the Minerals Management Service (MMS);

2. Within USDA, the U.S. Forest Service (USFS);
3. Within DOA, the U.S. Army Corps of Engineers (USACE); and
4, The EPA.

II.  Purpose.

A. The purpose of this MOU is to establish policies and procedures to implement
Section 365 of the Energy Policy Act of 2005, Pub. L. 109-58 (hereafter the “Act”).
Section 365 establishes a Federal Permit Streamlining Pilot Project (“Pilot Project™)
with the intent to improve the efficiency of processing o1l and gas use authorizations
on Federal lands. Section 365 specifies that this MOU be signed within 90 days of
enactment of the Act.

B.  The Act requires that within 30 days after the date of signing of the MOU, all Federal
signatory Parties shall, if appropriate, assign to each of the Pilot Project BLM Field
Offices identified, an employee with expertise in the regulatory issues relating to the
office in which the employee is employed. The Act also requires that each employee
so assigned report to the BLM Field Manager in the assigned Pilot Project Field
Office not later than 90 days after the date of assignment. The Pilot Project BLM
Field Offices are Rawlins and Buffalo, Wyoming; Miles City, Montana; Farmington
and Carlsbad, New Mexico; Grand Junction/Glenwood Springs, Colorado; and
Vemal, Utah. The Act also requires the Secretary of the Interior to assign to each
Pilot Project Office any additional personnel necessary to ensure the effective
implementation of the Pilot Project and other related programs administered by the



Field Office, including oil and gas inspection and enforcement activities related to
energy development on Federal lands.

C. This agreement represents an expression of intent between the Parties to work
together to further the objectives of Section 365 of the Act with specific emphasis on
developing a multi-agency Pilot Project to aid in the streamlining and coordinating of
federal permit processing for onshore oil and gas operations on Federal lands.

ITI.  Authorities.

A. The primary authority for this MOU is Section 365(c) of the Energy Policy Act of
2005 (Public Law 109-58). That section specifically references:

1. Consultations and the preparation of biological opinions under section 7 of the
Endangered Species Act of 1973 (16 U.S.C. § 1536);

2. Permits under section 404 of the Federal Water Pollution Control Act (33
U.S.C. § 1344);

Regulatory matters under the Clean Air Act (42 U.S.C. § 7401 et seq.);

4. Planning under the National Forest Management Act of 1976 (16 U.S.C. § 472a
. etseq.); and

5.  Preparation of analyses under the National Environmental Policy Act of 1969
(42 U.S.C. § 4321 et seq.).

B.  Section 365(f) of the Act specifies that the Secretary of the Interior shall assign any
additional Department of the Interior personnel to the Pilot Offices necessary to
ensure the effective implementation of the Pilot Project and other programs
administered by the Pilot Offices, including inspection and enforcement related to

energy development on Federal lands in accordance with the Federal Land Policy and
Management Act of 1976 (43 U.S.C. § 1701 et seq.).

C. Section 365(g) of the Act amends section 35 of the Mineral Leasing Act (30 U.S.C. §
191) to establish the Permit Processing Improvement Fund.

I1V. Principles and Goals.

A. . Principles for implementing this MOU include:

1. The Pilot Project Offices will initially focus on interagency coordination and

cooperation in the processing of permits required to support oil and gas use
authorizations on Federal lands.

2. The Pilot Project Offices will maintain or enhance high standards of safety and
environmental protection through an effective oil and gas inspection and
enforcement program for operations on Federal lands.

3. Process streamlining and increased interagency efficiency, including
elimination of duplication between Federal and state agencies, will be an
important measure of success.

4. All participating agencies will seek improved information sharing and use, as
well as an improved understanding of respective agency roles and
responsibilities.
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An important measure of success will be the increased ability to process
Applications for Permit to Drill (APDs) in a more timely manner.

A more rapid response to demands for oil and gas production on Federal lands
will support the Nation’s increased need for energy resources.

A more consistent approach among BLM Field Offices, and greater certainty in
processing time requirements, are essential for improved customer service.

The financial resources made available through Section 365 should be used to
enhance the capability to process oil and gas use authorizations, not as a
replacement for base agency resources and responsibilities.

Interagency coordination mechanisms established through the Pilot Project
should allow for adequate flexibility to adapt to changing demands and
technologies related to oil and gas development.

Coordination with State agencies with expertise and responsibilities related to
oil and gas use authorizations are an important component of a successful Pilot
Project.

All permitting actions in the Pilot Offices are expected to promote responsible
stewardship of Federal subsurface and surface resources.

Goals for implementing this MOU include:

1.

10.

Creation of better staff relationships among the participating agencies to

-improve performance of the Pilot Offices;

Placement of participating agency resources in locations that most effectively
promote timely processing of APDs and associated agency approvals;

Focusing of appropriate BLM resources on inspection and enforcement
activities;

Identification of new or improved interagency practices that should be used in
other offices;

Identifying new or improved ways to increase the efficiency of the APD
process;

Testing a variety of process improvement concepts in the Pilot Offices;

Preparation of a comprehensive Report to Congress that clearly identifies the
lessons learned in the Pilot Offices;

Establishment of interagency coordination mechanisms that can adapt to
changing demands or circumstances;

Measurement of increases in productivity resulting from additional resources
provided through Section 365 of the Act; and

Identification of state agency coordination opportunities that could result in
improved processing of oil and gas authorizations.

\



V. Roles, Responsibilities and Delegation of Authority.

A. Department of the Interior.

1.  The Bureau of Land Management.

a.

General regulatory and management responsibilities. The BLM
administers more than 261 million surface acres of public lands and 700
million acres of subsurface mineral estate (Federal land beneath surface
lands owned or managed by other Parties, such as the USDA Forest
Service, National Park Service, and US Fish and Wildlife Service).

Pilot Project responsibilities. The BLM will administer the Pilot Project.
In this capacity, the BLM will: '

(1) Provide office space and general administrative support to other
participating agency personnel assigned to the Pilot Offices;

(2) Establish oil and gas use authorization priorities to effectively
coordinate interagency efforts;

(3) Coordinate periodic interagency contacts and meetings among the
participating agencies to assess progress and resolve issues;

(4) Distribute funds to agencies participating in the Pilot Project;

(5) Prepare, in cooperation with the participating agencies, the required
report to Congress;

(6) Work closely with the participating agencies to identify efficiencies
in processing of oil and gas authorizations;

(7) Evaluate its APD process and work with the other participating
agencies to improve its efficiency; and

(8) Oversee the implementation of this MOU to assure that the
principles and goals of this MOU and the Pilot Project are achieved.

Delegation of Authority. The BLM Field Office Manager is the
Authorized Officer with respect to the BLM responsibility for approval of

oil and gas use authorizations and inspection and enforcement on Federal
lands managed by BLM.

Anticipated Resource Needs. BLM will provide_additional staff expertise
as necessary to meet the specific needs of the individual Pilot Offices in
satisfying the requirements of the Act. Such expertise may include a wide
variety of physical, biological and technical support positions added as
contract, temporary, term, or permanent positions, plus resources provided
by the other participating agencies.

2.  The Fish and Wildlife Service.

a.

General regulatory and management responsibilities. FWS is responsible
for assisting other Federal agencies and the public in the conservation,

protection, and enhancement of fish, wildlife, plants, and their habitats. A
myriad of Federal statutes, executive orders, regulations and policies have




been enacted to ensure that environmental conservation is given full
weight during project planning and implementation, including: the Fish
and Wildlife Act of 1956 (16 U.S.C. §§ 742a — 742j), Fish and Wildlife
Coordination Act (FWCA,; 16 U.S.C. § 661 et seq.), Clean Water Act (33
U.S.C. § 1251 et seq.), Migratory Bird Treaty Act (16 U.S.C. §§ 703 -
712), and the Bald and Golden Eagle Protection Act (16 U.S.C. §668). In
particular, Section 7 of the Endangered Species Act of 1973, as amended
(ESA; 16 US.C. §§ 1531 et seq.), requires that Federal agencies ensure
that the actions they authorize, fund, or carry out are not likely to
jeopardize the continued existence of listed species or destroy or adversely
modify their designated critical habitat. Federal regulatory agencies
identified by Section 365 of the Act are required to consult with the FWS
on projects potentially affecting any of these resources. Further, the
Migratory Bird Treaty Act (MBTA; 16 U.S.C. §§ 703-712), prohibits the
taking, killing, possession, and transportation of migratory birds, their
eggs, parts and nests, except when specifically authorized by the Secretary
of the Interior. The FWS consults on projects potentially affecting
freshwater or marine resources and water quality. In accordance with
Section 404(b)(1) of the Clean Water Act, the FWS provides advisory
review for wetland protection. The FWS also has jurisdiction by law for
specific permitting actions and by special expertise for other actions
pursuant to the National Environmental Policy Act. Through these efforts,
the FWS seeks to ensure that impacts to fish and wildlife resources are
adequately described and that mitigation needs are met.

Pilot Project responsibilities. The FWS will:

(1) Assign appropriate FWS staff to assist and support the BLM Pilot
Offices, as appropriate; :

(2) Work in an integrated manner with the appropriate BLM Field
Office to expedite necessary consultation and coordination
procedures, including those required pursuant to Section 7 of the
Endangered Species Act;

(3) Work closely with the participating agencies to identify efficiencies
in processing oil and gas authorizations;

(4) Assist BLM as needed in other components of the oil and gas

management program on Federal lands, including ESA section 7
monitoring;

(5) Coordinate its requisite reviews and integrate its decision making
processes with the various BLM processes, including land use
planning (including development or revision of Resource
Management Plans), oil and gas leasing, and issuance of drilling
permits. This integration will facilitate the development of new
processes and procedures that will help to reduce uncertainty at the
APD stage, resulting in substantially streamlined final reviews; and



d.

(6) Expedite its review of APDs, while concurrently engaging with
BLM as a member of its land use planning team.

Delegation of Authonty.

(1) All FWS Pilot Program staff will be under the direct supervision of
the FWS.

(2) This MOU will not affect signature authority within the FWS.

(3) The FWS staff located within BLM Pilot Project Field Offices, or

pilot program staff located within the FWS Field Office, will have
the authority and responsibility to:

(a) Identify issues and needed information regarding oil and gas
use authorizations;

(b) Identify and implement process streamliining techniques; and

(¢) Review and coordinate applicable BLM efforts as they may
affect FWS authorities and responsibilities.

Anticipated Resource Needs.

(1) The FWS will provide necessary staff resources to the BLM at the
Pilot Project Offices. This includes FWS expertise regarding
wetland consultation, migratory birds and raptors, NEPA,

* environmental contaminants, and ESA. All of these staffing
obligations will not necessarily require any one individual but rather
may require several individuals.

(2) The FWS will provide approximately 10 full time equivalent
employees (FTEs) to fulfill initial obligations under the Pilot Project.
This figure may change as actual workload and capability needs are
more clearly identified for each Pilot Office.

3.  The Bureau of Indian Affairs.

a.

General regulatory and management responsibilities. BIA is responsible
for the administration and management of 56 million acres of land held in
trust by the United States for American Indians, Indian tribes, and Alaska
Natives. There are 562 federal recognized tribal governments in the
United States. Developing forestlands, leasing assets on these lands,
directing agricultural programs, protecting water and land rights,
developing and maintaining infrastructure and economic development are
all part of the agency's responsibility. ‘

Pilot Project responsibilities. The BIA will:

(1) Assign appropriate BIA staff to the BLM Farmington Field Office;

(2) Work in an integrated manner with the appropriate BLM Field
Office to expedite the necessary consultation and coordination with
Navajo interests in the checkerboard landownership area;



(3) Work closely with the participating agencies to identify efficiencies
in processing oil and gas authorizations; and

(4) Assist BLM, as requested, in other components of the oil and gas
management program on Federal lands or subsurface mineral estate.

Delegation of Authority. Authority to act on oil and gas use authorization
issues will be delegated to the lowest appropriate level.

Anticipated Resource Needs. BIA will provide one position to BLM for
carrying out its Pilot Project responsibilities. That person will be referred
to as the Navajo Permit Coordinator. The Navajo Permit Coordinator will
be a BIA employee whose function is to coordinate with the Navajo Tribe,
Eastern Navajo Chapters, and Navajo families living in the checkerboard
landownership area.

4.  The Minerals Management Service.

a.

General regulatory and management responsibilities. The MMS Minerals
Revenue Management (MRM) Division collects, accounts for and
distributes revenues associated with mineral production from leased
Federal and Indian lands.

Pilot Project responsibilities. The MRM will be responsible for
transferring 50 percent of the onshore oil and gas rental income from the
United States Treasury to the “BLM Permit Processing Improvement
Fund”, established by Section 365(g) of the Act, for the administration of
the Pilot Project Offices.

Delegation of Authority. Authority to act on oil and gas related
management actions under the Pilot Project will be delegated as MMS
determines to be appropriate.

Anticipated Resource Needs. No additional resource needs, beyond those
already in place for revenue management, have been identified at this
time.

5.  The Bureau of Reclamation.

a.

General regulatory and management responsibilities. Reclamation is
responsible for administering federal water projects in 17 Western states.
Reclamation is the largest wholesaler of water in the country bringing
water to more than 31 million people and providing one out of five
Western farmers (140,000) with irrigation water for 10 million acres of
farmland. Reclamation is also the second largest producer of

‘hydroelectric power in the western United States. Through an existing

national interagency agreement, dated March 25, 1983, the BLM Carlsbad
and Farmington Field Offices lease and approve APDs on Reclamation
lands.



Pilot Project responsibilities. Reclamation will:

(1) Assign appropriate Reclamation staff to support both the BLM
Carlsbad and Farmington Field Offices;

(2) Work in an integrated manner with the appropriate BLM Field
Office to expedite the necessary consultation and coordination with
Reclamation responsibilities; and

(3) Work closely with the participating agencies to ldentlfy efficiencies
in processing oil and gas authorizations.

Delegation of Authority. Authority to act on oil and gas related
management actions will be delegated to the lowest appropriate level.

Anticipated Resource Needs. Reclamation will provide BLM with one
Reclamation staff position to facilitate and expedite cooperative planning,
compliance with any requirements that must be met in order for
Reclamation lands to be leased, and the processing of APDs. This
position would be a shared position between the Carlsbad Field Office and
the Farmington Field Office.

B. Department of the Army.

1. The U.S. Amy Corps of Engineers.

a.

General regulatory and management responsibilities. The USACE is
responsible for administering laws for the protection and preservation of
waters of the U.S., pursuant to the requirements of section 10 of the Rivers
and Harbors Act (RHA) of 1899, section 404 of the Clean Water Act
(CWA) 0f 1972, and section 103 of the Marine Protection, Research, and
Sanctuaries Act (MPRSA) of 1972. Under the RHA, the USACE may
authorize work and or structures in or affecting the course, condition,
location, or capacity of navigable waters of the U.S. Under the CWA, the
USACE may authorize the discharge of dredged or fill material into

waters of the U.S., using the least environmentally damaging practicable
alternative.

Pilot Proiect responsibilities. The USACE will:

(1) Expedite environmental permits in accordance with the purpose,
terms, and conditions of this MOU;

2) Consult with the BLM regarding an adjustment of priorities under
this MOU or establishment of relative priorities under this MOU if
the current and/or projected workload of priority projects and
activities exceeds the USACE ability to provide the services
specified in this MOU;;

(3) Work in an integrated manner with the appropriate BLM Field

Office to expedite the necessary consultation and coordination with
USACE responsibilities;



(4) Work closely with the participating agencies to identify efficiencies
in processing oil and gas authorizations;

(5) Assist BLM, as requested, in other components of the oil and gas
management program; and

(6) Provide the BLM an annual summary report of progress made under
this MOU. This report will describe achievements, including any
improvements the USACE has documented in coordinating and
improving the efficiency of environmental reviews and will
summarize expenditures to date. The report also will identify any
recommendations for improving consultation and coordination
among the Parties to this MOU.

Delegation of Authority. The District Engineer or his or her designee is
the final decision maker for USACE actions related to oil and gas use
authorizations on Federal lands. If the USACE project manager rendering
final action on a permit application occupies a position funded under
section 365(g) of the Act, the final decision maker will be at least the
supervisor of that person.

Anticipated Resource Needs. Given existing and projected workloads, no
single BLM Pilot Field Office requires a full time USACE position to
ensure that the processing of necessary permits under Section 404 of the
Clean Water Act are given high priority over other USACE workloads.
The USACE will, if necessary, provide additional staff resources to
affected USACE State Offices to satisfy its responsibilities under section
365 of the Act.

C. Department of Agriculture.

1. The U.S. Forest Service.

a.

General regulatory and management responsibilities. The USFS is
responsible for the surface management of 192 million acres of National
Forest System (NFS) Lands. The Mineral Leasing Act of 1920 as
amended and the Mineral Leasing Act for Acquired Lands define the role
of the Forest Service in the management of leasable energy resources,
including oil and gas. The Forest Service cooperates with the BLM to
ensure that management goals and objectives for oil and gas exploration
and development activities are achieved, that operations are conducted to
minimize effects on surface resources, and that the land affected by
operations is rehabilitated. The BLM issues and administers oil and gas
leases on NFS lands only after the Forest Service has made a leasing
availability decision and taken the action necessary for the BLM to offer
available lands for lease. Once a Federal lease on NFS lands is issued, the
Forest Service has full responsibility and authority to approve and regulate
al} surface-disturbing activities associated with oil and gas exploration and
development through analysis and approval of the Surface Use Plan of
Operations (SUPO), a component of an APD.




b.  Pilot Project responsibilities. The USFS will:

(1) Assign to each Pilot Office that includes NFS lands an employee to
work in partnership with the BLM. This employee will have
responsibility to facilitate the timely processing, implementation, and
inspection of oil and gas-related permits on NFS lands. Duties of
this employee will include:

@

3)

(2)

(b)

(©)

(@

(e

)

Providing a communication link between the BLM Pilot Office
and the local Forest Service Office;

Assisting in determining skills and personnel the USFS must
provide to ensure efficient and timely processing of requests
for leases, Surface Use Plans of Operations, and associated
project proposals;

Serving as project manager for proposed oil and gas projects on
NFS lands, including leasing analyses, APDs, pipelines, roads
and other projects required for the development of oil and gas
TESOUICES;

Assisting in coordinating and conducting field reviews of

proposed oil and gas projects on NFS lands, including onsite
reviews;

Ensuring that oil and gas-related permit applications on NFS
lands are processed in compliance with the requirements of

Sec. 366 of the Energy Policy Act of 2005 and BLM’s Onshore
Order No. 1; and

Ensuring that inspections of all o1l and gas drilling and
producing operations on NFS lands are carried out yearly and
that remedial actions are taken when operations are not in
compliance with surface use plans, applicable Land and
Resource Management Plans, and/or statutory and regulatory
requirements.

Develop an action plan within four months of the establishment of
the Pilot Offices. The action plan will:

(a)

(b)

Identify internal process challenges and propose process
efficiencies; and

Establish USFS procedures for conducting permitting and

administration of oil and gas operations on NFS lands covered
by the Pilot Offices.

Within six months of the establishment of the Pilot Offices, review
pending projects (APD backlog) on NFS lands covered by the Pilot
Project and designate timeframes and checkpoints for progress on
active projects and identify those that are inactive and can be
removed from consideration.
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(4) Twice yearly the Pilot Project Liaison will report to the Forest
Supervisor and BLM Field Manager successes and challenges
associated with the Pilot Project and make recommendations to
improve efficiencies and cut timeframes for processing APDs on
NFS lands. The report will also include an estimate of pending lease
applications and APDs, and progress on inspection and enforcement
of operations on NFS lands.

c. Delegation of Authority. Signatory authority for approval of actions
related to oil and gas on NFS lands is identified in Forest Service Manual
2820.

d.  Anticipated Resource Needs. The USFS anticipates the initial resource
assignment to be four positions. This may change as experience is gained
in the Pilot Offices. The Forest Service will also provide other personnel,
as necessary, to individual Pilot Offices. Other personnel include those
with specific expertise necessary to meet the intent of the Act, such as
planning/NEPA, archeology, wildlife, and inspection and enforcement.

D. Environmental Protection Agency.

1.

General regulatory responsibilities. The EPA is responsible for administering a
wide range of environmental laws. EPA responsibilities relevant to the oil and
gas development permitting process include, but are not limited to, commenting
on an EIS under section 309 of the Clean Air Act (CAA), the authority to
participate in the section 404 Clean Water Act (CWA) permit process, and the
authority to issue, and/or review state- and tribe- issued, permits for activities
that involve discharges of pollutants subject to the requirements of the National
Pollutant Discharge Elimination System or the CAA.

Pilot Project responsibilities. The EPA will:

a.  Work in an integrated manner with the appropriate BLM Field Office to
expedite the necessary consultation and coordination related to EPA
responsibilities;

b.  Work closely with the participating agencies to identify efficiencies in
“processing oil and gas authorizations;

c.  Assist BLM, as requested, in other components of the oil and gas
management program;

d.  Continue general coordination and consultation with BLM on oil and gas
activities on Federal lands; and

e.  Conduct annual coordination reviews with BLM to analyze changing
workloads and processes to determine if review or process changes are
appropriate to achieve greater efficiency in the processing of oil and gas
use authorizations.

Delegation of Authority. Authority to act on areas of EPA responsibility related
to oil and gas development on Federal lands will be delegated to the lowest
appropriate level.

11



4.  Anticipated Resource Needs. Assignment of sbeciﬂc personnel to the BLM

Pilot Offices does not appear necessary at this time because a significant portion
of EPA’s responsibilities related to the Clean Water Act and the Clean Air Act
have been authorized to be administered by the respective states.

V1. Measures of Success or Change for the Pilot Program.

A.

Success Measures. Measures of success for the Pilot Program include:

1. The streamlining of and increased interagency efficiency in processing APDs
and associated agency approvals, including elimination of duplication between
Federal and state agencies;

2. The increased ability to more timely process and issue APDs that will withstand
administrative and judicial challenge; and

3. Maintenance or enhancement of high standards of safety and environmental
protection through an effective oil and gas inspection and enforcement program.

Data for Measuring Success. In each Pilot Project Office, the following, at a
minimum, will be tracked and measured:

1. The total number of APDs received, processed, and approved;

2. The elapsed time from receipt to approval, including the time required for major
APD steps or components;

Inspections completed and the time and resources needed for each inspection;

4. The number and percentage of leases found to be in substantial compliance with
applicable standards; and

5. Process efficiencies identified and implemented and approximations of time and
resources saved by such efficiencies.

The information identified in the preceding paragraph will be collected for three years
after enactment of the Act and will be compared to the same parameters in each Field
Office for the previous three years.

VII. Principal Contacts.

A

U.S. Forest Service.

Director, Minerals and Geology Management
1400 Independence Ave., SW

Washington, DC 20250

Department of Interior.

1.  Bureau of Land Management.
Assistant Director, Minerals, Realty, and Resource Protection
- U.S. Department of the Interior
1849 C Street, NW
Washington, DC 20240
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2. U.S. Fish & Wildlife Service.
Assistant Director, Fisheries and Habitat Conservation
U.S. Department of the Interior
1849 C Street, NW
Washington, DC 20240

3.  Bureau of Reclamation.
Deputy Commissioner for Operations
U.S. Department of the Interior
1849 C Street, NW
Washington, DC 20240

4.  Bureau of Indian Affairs
Regional Director, Navajo Regional Office
Gallup, New Mexico, 87305

5.  Minerals Management Service.
Assoctate Director, Minerals Revenue Management
U.S. Department of the Interior
1849 C Street, NW
Washington, DC 20240

Environmental Protection Agency
Director, Office of Federal Activities
1200 Pennsylvania Avenue, NW
Washington, DC 20460

U.S. Army Corps of Engineers.
Headquarters

Chief, Regulatory Programs
441 G Street, NW
Washington, DC 20314

V1L Funding

A

Section 365(g) of the Energy Policy Act of 2005 amends Section 35 of the Mineral
Leasing Act (30 U.S.C. 191) by authorizing funding to ““...the Secretary of the
Interior for expenditure, without further appropriation and without fiscal year
limitation, for the coordination and processing of oil and gas use authorizations on
onshore Federal land under the jurisdiction of the Pilot Project offices....”

Section 365(h) of the Energy Policy Act of 2005 authorizes the Secretary of the
Interior to expend or transfer funds as necessary to the identified agencies
participating in the Pilot Project.
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C. The details of the levels of support to be furnished to the FWS, BIA, Reclamation,

XL

XIL

XIII.

XIV.

USACE, Forest Service, and EPA by the BLM with respect to funding and personnel
will be developed in specific Interagency Agreements, contingent on the availability
of funding.

Report to Congress. No later than 3 years after the date of enactment of the Act, the

Secretary of Interior is required by Section 365(€) of the Act to submit to Congress a report
that:

A. Outlines the results of the Pilot Project to date, and

B. Makes a recommendation to the President regarding whether the Pilot Project should
‘be implemented throughout the United States.

Duration. The Act mandates the establishment of a Fund for the seven Pilot Project
Offices’ expenditures through fiscal year 2015. Expansion of the Pilot Project is dependent
upon the report to Congress required by Section 365(e) of the Act and the Secretary of the
Interior’s recommendation and the President’s subsequent action on the recommendation.

Modification. If the Parties decide to change the scope of the Pilot Project, this MOU will
be revisited and modified as necessary. All Parties potentially affected by a modification
must sign the modification for it to be effective.

Meetings. The participating agencies plan to meet on a bi-annual basis to discuss the
progress and lessons learned associated with the Pilot Project. Additional coordination
meetings or conference calls may be held as needed.

Dispute Resolution. If a dispute arises under this MOU that is not resolved informally

between or among the Parties, then any Party may pursue the following dispute resolution
procedure:

A. The Party that seeks resolution will provide a written statement of its dispute, along
with any rationale or supporting documents, to the other interested Parties. The
Parties will engage in discussions in an attempt to arrive at a consensus and resolve
the dispute.

B. If no resolution is reached within thirty (30) calendar days of receipt of the statement
of dispute, then the dispute may be elevated to the Parties' respective headquarters-
level officials, or their designees. The headquarters-level officials for the Parties will
engage in discussions in an attempt to arrive at a consensus. If consensus is not
achieved by the headquarters-level officials within thirty (30) calendar days of their
receipt of the statement of dispute, the Parties will promptly elevate the matter to the
principal policy makers for the respective Parties, who will resolve the matter.

C. The time limits in the preceding paragraph may be extended on the mutual agreement
of the Parties to the dispute.

Supplemental Agreements. Subsequent to the signing of this MOU, additional Federal or
state interagency agreements may be required for the purposes of outlining more specific

interagency relationships or for transferring funds from the BLM to such state or Federal
agencies.
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XV. No Prnivate Right of Action and Limited Applicability. This MOU is not intended to, and
does not, create any right, benefit, or trust responsibility, substantive or procedural,
enforceable at law or equity, by a person against the United States, its agencies, its officers,
or any person. This MOU does not direct or apply to any person outside of the signatory
Parties. ~

ACCORDINGLY, the Parties have signed this Memorandum of Understanding on the
dates set forth below, to be effective for all purposes as of the date last signed. The signatures
may be executed using counterpart original documents.

@Zf‘//ﬂw . OCT 2 4 2005

SECPéfARY THE INTERIOR ' DATE
- |

% o 0CT 19 2005

SéC/RETARY OF AGRICULTURE DATE
00T 18 w6
ADMINISTRATOR, ENVIRMENTAL PROTECTION AGENCY DATE

OJZJPM(J /2 Q 0CT 19 2005

AﬁISTANT SECRETARY OF THE ARMY FOR CIVIL WORKS DATE
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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
CIVIL WORKS
108 ARMY PENTAGON
WASHINGTON DC 20310-0108

L1odue 2008
MEMORANDUM FOR DIRECTOR OF CIVIL WORKS

SUBJECT: Memorandum of Understanding between the Army Corps of Engineers and
the Federal Energy Regulatory Commission for Interstate Natural Gas Pipeline Projects

On June 30, 2005, the Assistant Secretary of the Army for Civil Works and the
Chairman of the Federal Energy Regulatory Commission (FERC) signed the enclosed
Memorandum of Understanding (MOU} to further streamline respective regulatory
processes through early coordination to identify project purposes, need, and
alternatives that can be used by each agency in carrying out its respective legal
responsibilities. The MOU acknowledges that FERC is the lead agency for purposes of
complying with the National Environmental Policy Act (NEPA) and that FERC is

. responsible for authorizing the construction and operation of interstate natural gas

pipelines. The MOU also acknowledges that the Army Corps of Engineers is
responsible for the protection and preservation of Waters of the United States, including
wetlands, under Section 10 of the Rivers and Harbors Act and Section 404 of the Clean
Water Act.

Although FERC is responsible for determining purpose and need for purposes of
its certificates of public convenience and necessity under Section 7 of the Natural Gas
Act and for the FERC-NEPA document, the Corps must exercise indepéndent judgment
in carrying out its regulatory responsibilities under the Clean Water Act and the Rivers
and Harbors Act. The Corps will give deference, to the maximum extent allowable by
law, to the project purpose. project need, and project alternatives that FERC determines
to be appropriate for the project. In according FERC such appropriate deference, the
Corps must identify and use a project's “basic purpose,” plus “overall project purposes,”
to satisfy the requirements of the Section 404(b)(1) Guidelines, and specifically to
identify the “least environmentally damaging practicable alternative,” the only alternative
that can be permitted by the Corps under Section 404 of the Clean Water Act. In
addition, the Corps must identify and use a project's “public-and private need” and a
project’s "objective” to determine whether or not a proposed project satisfies the Corp’s
public interest review for both 404 and Section 10 permits. :

If the Corps cannot concur nor conditionally concur with FERC determinations. as
to purpose, need, alternatives, etc., such disputes shall be resolved at the lowest level
possible and in accordance with the dispute resolution process outlined in Paragraph 8
of the MOU. In such instances, districts and divisions may sequentially elevate the
matter to the Office of the Assistant Secretary of the Army who will address the matter
along with the Director, FERC Office of Energy Projects..

Energy projects are a priority for this Administration in accordance with the
Presidents Executive Order 13212, “Actions to Expedite Energy-Related Projects,”
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implemented on May 18, 2001. The Corps should be responsive to FERC timelines.
The Corps should actively engage early in the process with FERC to ensure processes
are integrated to the maximum extent possible and support FERC in the development of
purpose, need, and alternatives so that the FERC documentation is also supported by
Rivers and Harbors Act, Clean Water Act, and NEPA requirements.

The MOU is effective immediately. Please provide this memorandum and the
MOU to all Commanders and regulatory offices. Districts and divisions should post the
MOU on their regulatory web pages. | would like to thank your Headquarters regulatory
staff and others in the Vertical Team for their most excellent work and support as we
developed this MOU in partnership with the FERC.

Ok, Pt /ot .

John Paul Woodley, Jr.
Assistant Secretary of the Army
(Civil Works)
Enclosure



CF:

CRC

SACW (Read, Sign, File)
CECW-0O

CECW-OR

Jishared\smith,chip\Corps-FERC MOUWou Distribution Memo 050711 R2



MEMORANDUM OF UNDERSTANDING

. Between
UNITED STATES ARMY CORPS OF ENGINEERS
And

THE FEDERAL ENERGY REGULATORY COMMISSION
SUPPLEMENTING THE INTERAGENCY AGREEMENT ON EARLY
COORDINATION OF REQUIRED ENVIRONMENTAL AND
HISTORIC PRESERVATION REVIEWS CONDUCTED IN CONJUNCTION WITH
THE ISSUANCE OF AUTHORIZATIONS TO CONSTRUCT AND OPERATE
INTERSTATE NATURAL GAS PIPELINES CERTIFICATED BY THE FEDERAL
ENERGY REGULATORY COMMISSION

The United States Army Corps of Engineers (Corps) and the Federal Energy Regulatory
Commission (FERC), as parties to this Memorandum of Understanding (MOU), hereby
acknowledge and declare as follows:

1. In May 2002, the Corps and the FERC, along with other federal agencies,
implemented the “Interagency Agreement on Early Coordination of Required
Environmental and Historic Preservation Reviews Conducted in Conjunction with the
[ssuance of Authorizations to Construct and Operate Interstate Natural Gas Pipelines
Certificated by the Federal Energy Regulatory Commission” (Interagency Agreement), to
improve the coordination of environmental reviews under the National Environmental
Policy Act of 1969, as'amended, (NEPA) for proposed interstate natural gas facilities.

2. The objective of this MOU is 1o supplement the Interagency Agreement to
provide for further streamlining by early involvement and cooperation between the Corps
and the FERC to identify project purpose, need, and alternatives that can be used by both
the Corps and the FERC in carrying our their respective legal responsibilities to satisfy
the requirements of the Natural Gas Act (NGA), NEPA, section 404 of the Clean Water
Act (CWA, 33 U.S.C. 1344, 33 CFR Parts 320-331 and 40 CFR 230) and section 10 of
the Rivers and Harbors Act of 1899 (RHA, 33 U.S.C. 403) .

3. The FERC is responsible for authorizing the construction and operation of
interstate natural gas pipelines. FERC issues certificates of public convenience and
necessity for such pipelines under section 7 of the NGA of 1938, as amended, and
authorizes the construction and siting of facilities for the import or export of natural gas
(including liquefied natural gas) under NGA section 3. 1t also authorizes the construction
and operation of natural gas pipelines pursuant to the Natural Gas Policy Act. The FERC
conducts environmental, safety, and security reviews of LNG plants and related pipeline
Facilities, and as the Lead Federal agency prepares the overall NEPA documentation, as
described in the Interagency Agreement.
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4. The Corps is responsible for the administration of laws for the protection and
preservation of waters of the United States, including wetlands, pursuant to section 10 of
the RHA and section 404 of the CWA. All'work and or structures in or affecting the
course, condition, location, or capacity of navigable waters of the United States, and
artificial islands, installations, or other devices on the Outer Continental Shelf, require
Corps authorization under the RHA. The Corps authorizes, under the CWA, the
discharge of dredged or fill material into the waters of the United States, including
wetlands. Interstate pipelines and LNG projects normally require one or more permits
from the Corps under these statutes.

5. As the lead agency-under NEPA responsible for the preparation of the analysis

and decisions for the approval of new interstate natural gas and LNG facilities, the FERC
is responsible for determining the purpose and need of the project for purposes of the
FERC NEPA document and of the FERC authorization process. Although'the Corps
must exercise its independent judgment while carrying out its regulatory responsibilities,

“the Corps will give deference, to the maximum extent allowed by law, to the project

purpose, project need, and project alternatives that FERC determines to be appropriate for
the project. The FERC shall coordinate early with the Corps to ensure that the purpose
and need,.and the suite of alternatives and evaluation criteria, presented in the NEPA
document are usable by the Corps in carrying out the Coxps" legal responsibilities under
binding statutes and regulations (e.g., conducting the Corps’ public interest review,
determining the “least environmentally damaging practicable alternative” under the CWA
Section 404(b)(1) Guidelines, and fulfilling other applicable legal requirements). If the
Corps cannot concur or conditionally concur with the FERC determinations (e.g., the
FERC formulation of project purpose, need, and alternatives), the matter shall be
resolved pursuant to the-dispute resolution process identificd in paragraph 8 of this MOU.
The FERC and the Corps will work together and will implement their respective legal
authorities to ensure that the proposal, with or without modifications, and the selected
alternative will mitigate to the maximum extent practicable, any adverse effects on
aguatic resources, :

6. To further support this MOU, the signatory agencies shall develop additional
guidance to ensure that the Corps’ permit documentation is prepared concurrently with
the NEPA process to the maximum extent practicable: To further support the NEPA
process, when FERC provides preliminary draft FERC NEPA documents, the Corps shall
review and provide written comments on the relevant portions of those. documents, as
appropriate in accordance with the timelines established by FERC under the Interagency
Agreement. Preliminary draft FERC NEPA documents include advance copies of the
purpose, need, and alternatives sections of the FERC NEPA documents, as well as
advance copies of the draft and final NEPA documents. Corps reviews of FERC NEPA
documents will be completed and coordinated with the FERC as stated in the FERC EIS
schedule for that project which shall be no more than 30 days from receipt of the
document,

7. As stated in the Interagency Agreement, the FERC and the Corps agree to

[



communicate early in the review process, coordinate schedules, share data, identify
concerns, coordinate requests for additional information, and cooperate in the _
development of alternate routes and mitigation measures for.interstate natural gas and
LNG projects. The FERC will notify the appropriate Corps District and Division offices
as early as possible of the pending start of the NEPA review of any major pipeline or
NG facility proposal. The FERC and the Corps will consult early in the process to
reach agreement on the scope of the purpose, need,-and alternatives analysis that will
satisfy the Corps’ requirements under Section 10 of the RHA and Section 404 of the
CWA, including the 404(b)(1) Guidelines. FERC and the Corps agree that the goal of the
process is that the Corps would use the FERC record to the maximum extent practicable
and as allowed by law, so.that the Corps can satisfy the legal requirements of the RHA
and CWA as efficiently and expeditiously as possible.

8. Disputes shall be resolved at the lowest level possible. If a dispute cannot be.
resolved at the working level, including at the Division offices, either party may elevate
the dispute to the level of the Assistant Secretary of the Army (Civil Works) and the
Director, Office of Energy Projects of FERC, for resolution. If the dispute cannot be
resolved within 45 days after elevating the dispute to the Assistant Secretary of the Army
and the Director, Office of Energy Projects of FERC, the issue shall be resolved in
accordance with the procedures detailed in the Interagency Agreement.

9. This MOU is subject to the requirements of the Interagency Agreement. This
MOU supplements, but does not amend or modify the requirements of the Interagency
Agreement.

10.  Both signatory agencies shall make every effort to ensure continuity of staff
representation on a project, as well as participation in. meetings and decisions at the
appropriate level within their respective agencies.

11 Participation in this MOU does not imply endorsement of a pipeline plan, shore-
side facility, or project. Nothing in this MOU is intended to diminish, modify, or
otherwise affect the statutory or regulatory authorities of the signatory agencies. The
Corps’ participation in this process is not equivalent to serving as a cooperating agency,
which is a separate process.established through a separate formal written agreement with
the FERC.

12, This MOU is not a fiscal or funds obligation instrument. Nothing in this MOU
will be construed to affect the authorities of the signatory. agencies to act as provided by
statute or regulation, or to bind the signatory agencies beyond their respective authorities.
In addition, nothing in this MOU will be construed to require the signatory agencies to
obligate or expend funds in excess of available appropriations.
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13.  This MOU does not confer any right or benefit, substantive or procedural,
enforceable at law or equity, by any party against the United States, its agencies, its
officers, or any person,

Ol A2l

~ JJohn Paul Woodley, Jr. 7 7
Assistant Sccretary
of the Army (Civil Works)

W S0 oo 'y
/5ate

Pat Wood, 11
thairman
Bederal Energy Regulatory Commission




MEMORANDUM OF UNDERSTANDING
ON EARLY COORDINATION OF FEDERAL AUTHORIZATIONS AND RELATED
ENVIRONMENTAL REVIEWS REQUIRED IN ORDER TO SITE ELECTRIC TRANSMISSION
FACILITIES

August 8, 2006

THE DEPARTMENT OF ENERGY

THE DEPARTMENT OF DEFENSE.

THE DEPARTMENT OF AGRICULTURE

THE DEPARTMENT OF THE INTERIOR

THE DEPARTMENT OF COMMERCE

THE FEDERAL ENERGY REGULATORY COMMISSION
THE ENVIRONMENTAL PROTECTION AGENCY"

THE COUNCIL on ENVIRONMENTAL QUALITY

THE ADVISORY COUNCIL on HISTORIC PRESERVATION

L PURPOSKE

With the signing of this Memorandum of Understanding (MOU), the Department of Energy (DOE),
the Department of Agriculture (USDA), the Department of Defense (DOD), the Department of the
Interior (DOI), the Department of Commerce (DOC), the Federal Energy Regulatory Commission
{FERC), the Environmental Protection Agency (EPA), the Council on Environmental Quality
(CEQ®), and the Advisory Council on Historic Preservation (ACHP) (hereinafier collectively referred
o a8 the Participating Agencies) comumit 10 work together to meet each A germy’s obligations under
the Federal Power Act (FPA), as amended by section 1221{a) of the Energy Policy Act of 2005, 119
Stat. 594, 946-951 (2003) (to be codified as amended at 16 U.S.C. § 824p). Recognizing that the
Department of Energy and the Federal Energy Regulatory Commission share the responsibility to
famhtate implementation of subsection 216(h) of the FPA with the other Participating Agencics, this

WMOU has been prepared o establish a framework for zarly cooperation znd parficipation that will
azzhame coordination of all applicable land use authorizations, related environmental, cultural, and
historic preservation reviews, and any other approvals that may be required under Federal law in
order to site an glectric transmission facility.



II. BACKGROUND

The Energy Policy Act of 2005, signed by President Bush on August 8, 2005, declares that it is a
national policy to enhance and, to the extent possible, to increase the coordination and
communication among Federal agencies with’ authority 1o site electric fransmission facilities. The
policies set forthi by Congress in aub%ntwn 216(h) of the FPA rsinforce previous Administration
policies announced by the President in Executive Order 13212 issued on May 18, 2001, by
mandating each agency with authority to issue Federal authorizations to ensure the timely and
coordinated review and permitting of electric transmission facilities.

The Departmment of Energy, pursuant to subsection 216(h) of the FPA, is responsible for
Yepordinating all applicable Federal authorizations and related environmental reviews™ as may be
required under Federal laWw in order to-site an eléetric transmission facility, [21603(1)-(2)]. “In
consultation with agencies responsible for Federal authorizations and, as appropriate, with Indian
-tribes, multistate entities, and State. agencies that are willing to coordinate their own separate
permitting and envifonmental reviews,” the Secretary of Energy is directed to establish “binding
intermediate milestones and ultimate deadlines for the review of, and Federal authonzation decisions
relating to, the proposed facility.” [216(h)(4)(A}]. In addition, subsection 216(h) of the FPA directs
the Secretary of Fnergy to establish a pre-application mechanism “for prospective applicants to
confer with the agencies involved” prior to submiiting a complete application and to prepare a single
environmental review document in ¢onsultation with the Participating Agencies.to be “used as the-
basis for all decisions on the proposed project under Federal faw.” [216(h)(4)(C), (5}(A)].

The Office of Electricity Delivery and Bnergy Reliability, within DOE, grants Presidential permits
for the construction, operation, maintenance, and connection of electric. transmission facilitics af the
United States international border pursuant to Executive Order 10485, as amended by Executive
Order 12038, The DOE issues permits pursuant to this authority if, after obtaining favorable
recommendations from the Secretaries of Stass and Defense, it determines that the project is in the
public interest.

The Federal Energy Ruguiaz@ry Comumission is responsible for processing and acting on applications
for permits for the construction or modification of electric transmission facilities in National Interest
Electric Transmission Corridors designated by the Secretary of Energy. The Secrstary of Eunergy-
delegated to FERC. the authority to act as the lead agency under subsection 216(h); subject to the
restrictions conteined in the delegation order, in instances when an applicant or a prospective
applicant has submitted an application to FERC for the construction or modification of one or more
slectric transmission facilities pursuant to subsection 216(b) of the FPA. See Department of Energy
Delegation Order No. 00-004.00A. For purposes of this MOU, the term “DOE” shall be construed
-to include FERC, with respect to FERC’s exercise of these delegated authorities under subsection
216{h)of the FRA,



The Bureau of Land Management (BLM), within the Department of the Interior, is responsible for
managing approximately 260 million acres. of public lands. The BL:M is responsible for issuing
mzht-of’-way grants aulhonzmﬂ electric transmission facilities on these lands. Title V of the Federal
Land Policy and Management Act of 1976, as amended, provides the BLM the authority to issue
right-of-way- grants. on the-public lands for.the generation, transmission, and distribution of electric
cnergy.

The National Park Service (NPS), within DOV, is responsible for managing nearly 84 million acres in
390 units of the National Park System.. The NPS mission is to preserve unimpaired the natural and
cultural resources and values. of the National Park System for the enjoyment, education, and.
inspiration of this-and future generations. In addition to the National Park System, the NPS has some-
management responsibility over other areas, including the National Wild and Scenic Rivers System,
\?ahc:nal Trails System, National Heritage Areas, and the NPS Affiliated Areas, which are closely
linked in importance and purpose 10 those areas directly managed by the NPS. The NPS may issue
right-of-way permits only if the uses or activities are specifically authorized by Congress. One such
authorization, the Act of March 4, 1911, provides.the NPS the general authority to issuc right-of-way
permits on national park lands for electrical poles and lines for the transmission and distribution of
electrical power.

The Bureau of Reclamation (BOR), within DO, is responsible for managing, developing, and
protecting water and related resources in an environmentally and economically sound manner in the
interest.of the public. The BOR may grant rights-of-way for electric transmission facilities and other
uses where compatible with reclamation or power project purposes as authorized in Section 10 of the.
Act of August 4, 1939, as-amended.

The: Bureau of Indian Affairs (BIA), within DOL, is charged with the administration of Federal
’indmn policy and the implemematlon of the Federal trust responsibility for American Indians and
American Indian Tribes. The BIA is resmmsxb!e for; among other things, granting rights-of~way
across lands held in trust for American Indians or American Indian Tribes. In addition, the BIA and
other Federal agencies must consult with any Tribe that may be affected by a proposed ri ight-of-way,
as provided by Executive Order 13175, 65 Fed. Reg. 67,249 (Nov. 9, 2000).

The Fish .and Wildlife Service (FWS), within DOI, is responsible for the conservation, protection,
and -enhancement of fish, wildlife, plants, and their habitats. The FWS has pnnmpa} trust
mspans;b}iny to protect and conserve migratory birds; threatened and endangered species, certain
‘marine mammals, and jurisdictional fish. Applicants for electric transmission facility rights-of-way
are required to consult with the FWS on projects potentially affecting any of these resources. The
FWS manages the National ‘Wildlife Refuge System and authorizes use by permit for lands within
this. System.

The Minerals Management Service (MMS), within DOL, is responsible for issuing and enforcmg
regulations to promote safe-operations, environmental protection, and resource.conservation-on the
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Outer Continental Shelf (OCS). The MMS is responsibie for granting leases, easements, or rights-
of-way for clectric' transmission facilities pursuant to-section 388 of the Energy Policy Act.of 2008,
through submerged, lands.of the OCS.

The Forest Service (USFS), within the Department of Agriculture, is responsible for the
management of 193 million acres of National Forest System (NFS) lands. The USFS is responsible.
for issing special use authorizations for electric transmission facilities-on NFS lands. Title V of the’
Federal Land Policy and Management Act of 1976, as amended, provides the FS the authority to
issue - authorizations on NFS .:mds for the generation, transmission, and distribution of electric

energy.

The Department of Defense is responsible for provxdmg the military forces needed to deter war-and
protect the security. of the United States. The major elements of these forces are the Army, Navy,

Air Force, and Marine Corps. Under the President, who is also Commander-in-Chief] the Secretary
of Defense exercises authomy, direction, and control over:the Department, which includes the Office
of the Secretary of Defense, the Chairman of the Joint Chiefs of Staff, three Military" Departments,

nine Unified Combatant Commands, the DoD Inspector General, 15 Defense Agencies, and seven.
DoD Field Activities.

The. Army Corps of Engineers (LiSA(,F) within DoD, is responsible for administering laws for the
protection and preservation of waters of the United States, pursuant to the requirements of section 10
of the Ru ers and Har‘nors Act (RHA) of 1899 sectxon 404 of thc C gan Water Act (CW »X) of 1972
thc RHA the USAC‘F may authorize work and/or structures: in or aticctma the course, condmon
location, or capacity of navigable waters of the United States. Under the LWA the USACE may
authorize the discharge of dredged or fill material into waters of the United States, including
wetlands, where the USACE determines the proposed.action is the least environmentally damaging -
practicable alternative: Under the MPRSA, the USACE may authorize the transportation of dredged
material excavated from navigable waters of the United States for'the purpose-of dumpinig it in ocean
waters.. The WSACE shall be considered a Pariicipating Agency, where relevant, for purposes of this
MOU.

The Environmental Protection Agency is responsible for administering a wide range of
environmental laws. The EPA responsibilities relevant to the siting of electric transmission facilities
include, but.are not limited to, commenting on an Environmental Impact Statement {(EIS) under
section 309 of the Clean Air Act. (CAA), the authority to participate in the section 404 Clean Water
Act (CWA) permit process and 1o restrict in cerfain circumstances the use of specific d]spmai sites
for dredged or fill material pursuant:to section 404 (c) and the authority to issue, and/or-review state-

and tribe-issued permits under the. CAA or foractivities that involve dxschdrg_,es of pollutants subject
to the requirements.of the CWA National Pollutant Discharge Elimination System.




The Nationial Océanic.and Atmospheric Administration (NOAA), within the DOC, is responsible for
addressing a variety of impacts to marine and coastal ecosystems as mandated by several statutes
and authorities. The:siting of electric transmission lines in coastal and/or ocean areas may overlap
with'several NOAA responsibilitics depending on the location and type of project proposed.

The NOAA’s. National Marine Fisheries Service (NMES), within DOC, is responsible for aciivities:
that include managing: protected species, managing commercial and recreational fisheries; and
protecting marine and.coastal habitats. These activities are conducted pursuant to a number of
environmental laws including the Endangered Species Act, Marine ‘Mammal Protection Akt
Magnuson-Stevens Fishery Conservation and Management Act, and the Fish and Wildlife
Coordination Act. Fedéral agencies authorizing activities may be required to consult with NMFS
regarding adverse effects to these resources and the habitats upon which they depend.

The NOAA’s National Ocean-Service (NOS), also within DOC, is:responsible for various coastal
and ocean programs. that may be relevant to. obtaining federal licenses or permits. for the siting of
electric transmission lines: The NOS. administers the Coastal Zone Management Act (CZMA) and
approves, periodically reviews, and provides grants and technical assistance to states for purposes. of
implementing. comprehensive Coastal Management Programs and. National Estuarine Research
Reserves. The NOS also'mediates certain disputes regarding CZMA issues, Under CZMA section
‘%07(c)(3}(A), applicable states must concur with consistency certifications submitted with linear
right-of-way appllcauons and any other required applications for federal permits or licenses before
Federal agencies can. issyc thcxr approvals. The NOS also manages designated National Marine
-'Sancmams (NMS) and coastal protection and restoration activities. Pursuant to. section 304(d) of
the-National Marine Sanctuaries Act, Federal actions in or near NMS may require consultation with
the Secretary of Commerce. The NOS may also be able to provide technical assistance related: to
nautical charts, coastal observing stations, geographic information system (GIS) capabilities, and
tide and current information.

The.Council on Environmental Quality was established within the Executive Office of the President
in 1969-by act of Congress as part of the National Environmental Policy Act (NEPA). Its prmczpal
purpose is'to formulate and recommend national policies to promote the improvement of the quality.
of the environment. The CEQ has issued regulations applicable to Federal agencies implementing
NEPA (40 CF.R. Parts 1500 through 1308).

The Advisory. Council on Historic Preservation, an independent Federal agency, was cieated by Title
I1.of the National Historic Preservation Act of 1966 (NHPA), to advise the Presidént and Congress
on historic preservation matters and to administer the review-process established by Section 106 of
the Act. Under Section 106, Federal agencics are obligated to consider how their actions may affect
historic properties included in or eligible for inclusion in the National Register of Historic Places and.
to afford the ACHP an opportunity to comment. These obligations. are met by following the
implementing regulations issued by the ACHP; “Protection of Historic Properties™ (36 C.F.R. Part.
800).
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III. PARTICIPATING AGENCY COMMITMENTS

The Participating Agencies hereby commit, io the extent practicable, to early invoivement and
cooperation to ensure: that timely decisions are made and that the responsibilities of each
Participating Agency arg.met. The Participating Agencies commit to working together and, as.
appropriate, with Indian tribes, multistate entities; State agencies, and other mtcrc.sted -persons in
carrying out:the- prcmsmns ofsubsection 216(h). In particular; the Participating Agencies agree to:

A. Commuricate and Coordinate Early. Within one week from the date a prospective applicant or
an applicant submits a proposal te a Participating Agency that the Participating Agency believes
is-likely to require a Federal authorization, as that term is defined in FPA subsection. 716{}{}( ),
the Agency will assess its potential role in authorizing the proposed pro;ecz and initiate .contact
with DOE and the other affected Pammpatmg Agencies if the project is (1) equal to or greater
than 230 kV; (2) reasonably likely to:require an EIS or {3) reasonably likely to require more than
one Federal authorization. Once notified, DOE will .consult with each relevant Participating.
Agency with a potential role in authorizing the proposed project to -determine the appropriate
level of coordination required for-the proposed project. Those: Participating Agencies contacted
by DOE agree to cooperate with DOE to:

1}, Coordinate their applicable Federal authorizations and environmental reviews relating 10 2
proposed or existing facility. This coordination requires consultation, “as appropriate with
Indian tribes, multistate entitics, and State agencies that are willing to coordinate their own
separate permitting and environmental reviews with the Federal authorization and
environmental reviews.” [216(h)}(4)(A))].

2. Adhere 10 “intermediate milestones and ultimate deadlines for the review -of, and Federal
autherization decisions relating to, the. proposed [electric transmission] facility”™ .as
established by DOE in consultation with the relevant Participating Agencies and
accordance with applicable laws. [216(h)(4)(A)].

-3, Conduct timely reviews of applications for proposed transmission facilities within
corridors designat,éd under section 303 of the Federal Land Policy and Management Act (43
U.S.C § 1763 et seq.) by fully taking into account prior analyses and decisions relating to the
corridors. [216(h)(3)(B)]. ‘

4. Provide, as appropriate and available, to the applicant or the prospective appiicant relevant
studies, data (such as maps-showing features over which the Agency may have jurisdiction),
and any other information concerning the stalus of matiers the Participating Agency
considers relevant, including matters:that may be under consideration, such as proposing a
species for listing as endangered. or threatened, or proposing an ared for wilderness status.

5. Identify the applicable statutory, regulatory, and policy responsibilities of that Agency, and
communicate that-information to-the applicant-or the prospective applicant.
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B.

Parti¢ipate During Application Discussions. Not later than 60 days after receipt of a request for

such information. by -an. applicant, a prospective applicant, or DOE, each Participating Agency.
with 2 potential role in authorizing the proposed project will coordinate with DOE to provide
iriformation concerning:

1. The “key-issues of concern to the [Participating] agencies and the pub]ic" that need 10 be
addressed in order for that Agency to meet its obligations, and communicate those issues-and
concerns to the applicant or the prospective applicant. [216(h)(4)(C)(ii)]:

2. The likelihood of approval for a potential facility. [216(h)(4)(C)(i)].

Communicate Informally. The Participating Agencies and principal contacts set forth in section
VIII agree to informally communicate early. and throughout the process to ensure that issues are
raxscd as.- soon. as possible.and shared among all Agencies. Each Participating Agency will
1detmfy one or more lead pomts of contact for a project if other than the principal contact. This:

point of contact will notify DOE at least 60.days prior to expiration oftan intermediate or final

deadline established by DOE pursuani to subsection 216(h)(4)(A) and/or (B).

Share Information and Data. To the extent permitted by law and regulation, the Participating
Agencies will share the information gathered, considered, and relied upon by each of them with
all other relevant Participating Agencies. -Specifically, the Participating Agencies, il determined

to have potential roles in authorizing the proposed.project, agree to:

1. Establish, maintain, and utilize, 10 -the extent applicable, a single elecironic source 1o store
and display information pertaining 1o one or more authorizations potentially required to site
an electric transmission facility. The FERC’s E-library is an example of one such source:

2. Cooperate and coordinate in the preparation of requests for studies or data, avoid
duplicative requests, and compile consistent information on which all of the Participating
Agencies will rely,

3. Cooperate in identifying and dévél@ping the information at the level of detail required to
complete environmental and cultural fesource project reviews.

4. Consult early’ and as often ds needed with DOE and other applicable Participating
Agencies and, as appropriate, Indian tribes, multistate entities, and Staie agencies regarding
preparation of a single environmental review document 10 be “used as the basis for all
decisions on the-proposed [electric transmission] project.” The singie. environmental review
document shall “include consideration by the relevant agencies of any applicable criteria or
other matters as required under applicable law.” [216(h)(5)(A), (C)]. ‘



5. Consult early and as often as néeded with DOE and other applicable participating Federal
and -State agencies:regarding the sufficiency and data requirements of applications and pre-
applications. [216(h)(4)(B)].

6. Notify.the principal contact listed in section VIII for the relevant- Participating Agencies
and CEQ once any Participating Agency leams of an applicant or State’s intent to appeal any
matter under subsection 216(h)(6).

IV. SCOPE OF THE MOU

A

This MOU cannot be used to obligate or commit funds or as the basis for the transfer of funds.
Nothing in this MOU, in and of itself, rcqmrcs any signaiory agency 1o enter into.any contrac,
grant; or interagency agreement. All provisions-in this MOU are subject to the availability of

‘funds.

This MOU shall be modified or amended upon written request of any party hereto and ‘the
subsequent written concurrence of all partics.

This MOU is to be construed in a manner consistent with all existing laws.

. This MOU neither expands nor is-in derogation of those powers and authoritigs vested in the

parties by applicable law.

The Participating Agencies intend to fully carry out the fermis of this MOU. All provisions in
this MOU, however, are subject to-available appropriations and agency resources.

This MOU is strictly for internal management purposes of the parties. It is not a contract for
acquisition of supplies or services,is not legally enforceable, and shall not be construed to create
any legal obligation on the part-of any of the parties, or any private.right or cause of action for-or
by any person or entity.

Participation in this MOU may be terminated 60 days after providing written notice of such
termination to the other Participating Agencies. Upon one party’s unilateral withdrawal, this
MOU shall remain in effect for other Pamc:patmﬂ Agencies unless all of the Participating
Agencies unanimously agree to withdraw.

The Participating Agencies will review this'MOU every 3 years from the date the. MOU takes
effect and revise it as necessary.



V.. DISPUTE RESOLUTION

If a dispute arises among the Participating Agencies regarding the terms or the implementation of
this MOU, the following steps will be taken:

- A. The Participating Agency. (throuﬂh its prmcxpal contact(s) and/or points of contact(s) 1dcnt1ﬁcd
in:section [II(C) for projects) that secks resolution will immediately (or within five working
days) provide a written statement of the dispute, along with any rationale or suppomno
documents, to other relevant Participating Agencies.and DOE in an attemipt to arrive at a
consensus and resolve the dispute.

B. If no.resolution is reached within 10 working days of notification of the dispute, it will be
¢levated in wmmg, along with any rationale or supporting documents, to the principal contacts:
set forth in section VIII at the headquarters-level for the relevant Participating Agencies and
CEQ.

C. Ifresolution.is not reached by the headquarters-level officials within 15 working days of their
receipt of the written statement of the dispute, the relevant Participating Agencies will promptly
elevate the matter to their principal policy makers and the CEQ Chairman who will resolve the
matter within 20 working days. '

D: The time limits in the preceding paragraphs may be extended on the mutual agreement of the
Participating Agencies that the period should be extended. Disputes will be resolved within
sufficient time to enable completion of any environmental reviews by the deadlines established
by DOE in consultation with the relevant Participating Agencies.

VI. SECURITY AND CLASSIFICATION

Al applicab]c security classifications. and ' guidelines shall apply. Before any classified work under
this MOU is. initiated, the Participating Agencies’ represenwnves will establish appropriate security
rcqmremems;pmcedures

All work undertaken pursuant to this MOU shall be coordinated among the Participating Agencies,

and, when applicable, shali be subject to confidentiality requirements and exemptions from
disclosure under the Freedom of Information Act, 5 U.S.C. §3552.
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VII. AUTHORITIES

The Participating Agencies enter into this MOU under -'s_ubsect'ion 216(h) of the. Federal Power Act,
sec. 1221{a), § 216¢h)(7H(BX(1), 119 Stat. 594, 946-951 (2003) (to be codified as aménded at 16-U.8.C..
§ 824p).

VIII. PRINCIPAL CONTACTS
Each party hereby designates contacts as the initial principal contacts for the-agency. [216(h)(7)(C)].

These contacts may be changed at the Participating Agency’s discretion upon written notice to the
other Participating Agencies. The following are-the initial principal contacts for each agency:

DOE: Director. of the Office of Electricity {_)eiive'r,y and Energy Reliability
FERC: Director of the-Office of Energy Projects
DOC/NOAA: -Assistant Secretary of Commerce, Oceans and Atmosphere

DOC/NOAA/NMFS  Assistant Administrator, National Marine Fisheries Service
DOC/NOAA/NOS:  Assistant. Administrator, National Ocean Service

DOD: Director, Installations Requirements and Management

DOD/USACE: Assistant Secretary.of the. Army for Civil Works

EPA: Director of the Office of Federal Activities

DOI: Principal Deputy Assistant Secretary, Land and Minerals Management
CEQ: Associate Director for NEPA

USDA/FS: Assistant Director of Lands, Forest Service

ACHP: Director-of the Office of Federal Agency Programs

IX. DATE EFFECTIVE

This MOU shall take effect-on the date of the last approving éignature specified in section X.

X. SIGNATORIES

By: gosd Conmnt ww.g; W w s PVR Q. Dawzwfz,ég%_n@ém'
SAMUEL W. BODMAN ;

SECRETARY OF ENERGY
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MIKE JOHANNS
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o
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s o Daw

{%g:w F

CARLGS M. GUTIERREZ
RECRETARY OF COMMBRCE
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{
HiEe

J}z(}sém T. KELLIHER _
CHAIRMAN, FEDERAL ENERGY REGULATORY COMMISSION
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STEPHEN L. Mw
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appropriate order issued regarding the
disposition of the petitions.

In the event that a hearing is held and
4 person is permitted to intervene, he be-
comes a party to the proceeding and has
a right to participate fully in the con-
duct of the hearing. For example, he may
present evidence and examine and cross-
examine witnesses.

For further details with respect to this
action, see the letter from K, Goller fo

G. Rhode dafed June 13, 1975 and the_.

letter from GG. Rhode to K, Goller dated
July 2, 1975, which are available for pub-
lic inspection at the Commission’s Public
Document Room, 1717 H Street, N.W.,
‘Washington, D.C. and at the Oswego City
Library, 120 E. Second Street, Oswego,

-New York 13126. The proposed license

amendment and the Safety Evaluation,
may be inspected at the above Jocations
and a copy may be obtained upon re-
quest addressed to the U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, Attention: Director, Division
of Reactor Licensing.

Dated at Bethesda, Maryland, this
15th day of August 1975.

For the Nuclear Regulatory Commis-

slon.
. GEORGE Lm
Chief, Ozzeratiny Reactors
Branch No. 3, Division: of Re-
actorLicensing.

[FR Doc.75-22243 Flled 8-22-75;8:46 am]

[Docket No. 50-312]

SACRAMENTO MUNICIPAL UTILITY
DISTRICT (RANCHO SECO)

Proposed Issuance of Amendmen? to
Facility Operating License

The Nuclear Regulatory Commission
(the Commission) is considering the
issuance of an amendment to Facility
Operating ILicense No, DPR-54 issued to

Sacramento Municipal Utilify District-

(the licensee) for operation of the
Rancho Seco Nuclear Generating Station
Unit 1 (the facility), s pressurized-water
reactor located In Sacramento County,
California, and currently authorized for
operation at power levels up to 2568MW+t.

In accordance with the licensee's ap-
plcation for a license amendment dated
July 8, -1875, the amendment would
.modify opera.ting limits in the Technical
‘Specifications based upon an evaluation
of ECCS performance calculated in ac-
cordance with an acceptable evaluation
model that conforms to the requirements
of the Commission’s regulations in 10
CFR Section 50.46, The amendment
would modify various limits established
in accordance with the Commission’s In-
terim Acceptance Criteriz, and would,
with respect to the Rancho Seco Nuclear
Generating Station Unit 1, terminate the
further restrictions imposed by the Com~
mission’s December 27, 1974 Order for
Modification of License, and would im~
pose instead, limitations established in

accordance with the Commission’s Ae~’

ceptance Criteria: for Emergency Core
Cooling Systems. for Light Water Nu-
clear Power Reactors, 10 CFR Section
50.46.

° cross-examine wi
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In addition, the Commission is con-
sidering the issuance of a Ycense amend-
ing which would revise the provisions
in the Technical Specifications to reduce’
surveillance requirements for reactor
building tendons as mnecessitated by
equipment capability limitations, in ac-
cordance with the licensee’s application
for amendment dated May 23, 1975.

Prior to issuance of the proposed li-
cense amendment, .the Commission will
hayve made the ﬁndmgs required by the

- Atomic Energy Act of 1954, as amended

(the Act), and the Commission’s rules
and regulations.

By September 24, 1975, the-licensee
may file & request for & hearing and any
person whose interest may be affected by
this proceeding may file a request for a
hearing in the form of a petition for
leave to intervene with respect to the
issuance of the amendment to the subject

facility operating license, Petitions for -

leave to intervene must: be filed under
oath or affirmation in accordance with
the provisions of § 2.714 of 10 CFR Part 2
of the. Commission’s regulations. A peti-
tion for leave to intervene must set forth
the intferest of the petitioner in the pro-
ceeding, how that interest may be af-
fected by the resuits of fhe proceeding,
and the petitioner's contentions with re-
spect to the propcsed licensing action.
Such petitions must be filed in accord-
ance with the provisions of this FEpERAL
REGISTER Notice and Section 2.714, and
must be filed with the Secretary of the
Commission, U.S. Nuclear Regulatory
Comimnission, Washington, D.C. 20555,
Attention: Docketing and Service Sec-
tion, by the above date. A copy of the
petition and/or request for a hearing
should be sent to the Executive ILegal
Director, U.S. Nuclear Regulatory Com-
mission, Washington, D.C. 20555 and to
David S. Xaplan, Secretary and General
Counsel, 6201 S Street; Post Office Box
15830, Sacramento, California, the attor-
ney for the licensee.

A petition for leave to intervene must
be accompanied by a supporting affidavit
which identifies the specific aspect or
aspects of the proceeding as to’ which
intervention is desired and specifies with
particularity the facts on whiclh the peti-
tioner relies as to both his interest and

- his contentions with regard to each as-

pect on which intervention is requested.
Petitlons stating contentions relating
only to matters outside the Commission’s
jurisdiction will be denied.

All petitions will he acted upon by the
Commission ‘or licensing board desig-
nated by the Commission or by the
Chairman of the Atomic Safety and Ii-
censing’ Board Panel. Timely petitions

will be considered to determine whether

& hearing should be noticed or another
appropriate order issued regarding the

* disposition of the petitions.

I the event that a hearing is held
and & person is permitted to intervene,

he becomes g party.to the proceeding and -

has g right to particlpate fully in the
conduct of the hearing. ¥For example, he
may present evidence and examine and
tnesses.

For further details with respect to this
action, see’ (1) the application for

amendment dated July 8, 1975, and (2)
the Commission’s Order for Modlﬂcn-
tion of Iicense and the documents re-
ferred to in the Order dated Decem~
ber 27, 1974 published in the Fepenan
REGISTER on January 9, 1976 (40 FR
1776), which are available for public
inspection at the Commission’s Public
Document Roomy, 1717 H Strect, NW,
Washington, D.C., and at the Busincss
and Municipal Department, Sacramento
City-County Library, 828 I Street, Sace
ramento, California. The license amend-
ment and the Safety Evaluation, when
issued, may be inspected at the above
locations, and & copy may be obtained
upon request addressed to the U.S. Nu-
clear Regulatory Commission, Washing-
ton, D.C. 20555, Attentlon: DIrector,
Division of Reactor Licensing.

Dated at Bethesda, Maryland, this 16th
day of August 1975,

For the Nuclear Regulatory Commis«

sion.
ROBERT W.REID
Chief, Operating Reactors
Branch No. 4, Division of Re-
actor Licensing.

{FR Doc.75~22244 Filed 8-22-75;8:45 am}

REGULATION OF NUCLEAR POWER
PLANTS .

Memarandum of Understanding
Both the Corps of Engineers, Unlted

- States Army, and the United States Nu-

clear Regulatory Commission have ro-
sponsibilities for assuring that nuclear
power plants on coastal and inland navi-
gable waters and at offshore sites ave

-bullt and operated safely and with mini-

mum impact on the environment. For tho
purpose of coordinating and implement«
ing consistent and comprehensive re~
quirements to assure effective, efficlent
and thorough regulation of nuclear power
plants and to avold conflicting and une~
necessary duplication of effort and of
standards related to overall public health
and safety and environmental protection,
the Corps of,Engineers, United States
Army, and the United States Nuclear
Regulatory Commission have entered
into a memorandum. of understanding.
He text of the memorzmdum s set forth
elow.

Dated at Washjugton, D.C,, thig 18th
day of August 1975.

i?E‘or the Nuclear Regulatory Commlv-
510N,
SAMUEL J, CHILK, |
Secrelary of the Conmantssion.

MEMORANDUM OF "UNDERSTANDING BLTWELLIN
TRE CORPS OF ENGINEERY, UNITCD STATCY
Arnry, arxn. THE UNIrep Sratms Nuctoan
REGUTATORY COZIAISSION rFon RILGULATION
oF Nucrear POWER PLANTI

1. Purpose, o. Far the purposo of coordinnt«
{ng and implemonting conslstont and com-
prehensive requiremonts to assure effoctive,
efficlent and thorough regulation of nuolenr
power plants and to avold confiictiug and un-
necessary duplication of offort and of stand«
ards related ta overall public health and
safety aund environmontat protoctton, tho
Corps of Engineers, United Stotes Army (US
Army CE) and the United States Nuolenr
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Regulatory Commission (U.SNR.C.) have
entered into this AMemorandum of Under-
standing—subject to their respective statu-
_tory authorities. The agreement pertains to
nuclear “power electric generating stations
using nuclear steam supply systems, includ-
‘ing their appurtenant structures, located in
or affecting navigable waters, In the case of
a floating nuclear power plant, such struc-
‘tures includs the electrical transmission lines
from the plant to a landbased substation, the
protective hreakwater and mooring systems,
and all appurtenant supporting facilities.

b. Nothing in this Memorandum of Under-
standing is to be interpreted as contraven-
ing the terms of the existing Memorandum of
Understanding between the Atomlic Energy
Commission and the Department of Defense
dated. 14/16 Feb 1967, pursuant to Section
91» of the Atomic Emnergy Act of 1954, as
amended. .

2. Statutory Background. a. The Corps of
Engineers, United States Army (US Army
CE). Pursuant to Section 10 of the Rivers
and Harbors Act of 1899 (33 U.8.0. 403), the
Secretary of the Army, acting through the
TS Army CE exerclses regulatory suthority
over the construction of sany structures in
navigable waters ot the United States, the
dredging and/or filling of any navigable wa-
ters of the United States, and any other ac-
tivity which would alter or modify the
course, condition, location or capacity of a
navigable water of the United States. This
responsibility encompasses onshore as well
as offshore activities when such actlvities af.
Tect the course, condition or capacity of &
ngvigeble water of the United States, Navi-
gable waters of the United States have been
administratively defined by the US Army
CE (338 CF.R. 209.260) to generally include
those waters, Including the territorial seas,
which are subject to the €bb and fiow of the
tide or which have been used, are used, or
are susceptible of use as an instrument to

rt interstate commerce.

The Outer Continental Shelf Lands Act (43
U.8.C. 1333({1) ) extends the authority of the
Secrefary of the Army, acting through the
US Amy CE, to the prevention of obstruc-
tion’ to navigation in the navigable waters
of the United States due to the construction
of artificial islands and fixed structures on
the outer continental shelf beyond the ter-
ritorial sea.

"Pursuant to Section 404 of the Federal
‘Water Pollution Control Act Amendments ot
1972 (33 U.S.C. 1344), the Secretary of the
Army, acting through the US Army CE, ex-
ercises regulatory authority over the dis-
charge of dredged or fill material in navigable
waters at specified sites. The selec-
tlon of disposal sites will be in accordance
with guldelines developed by the Adminis-
trator of the United States Environmental
Protection Agency in conjunction with the
Becretary of the Army. Purthermore, the Ad-
ministrator can prohibit or restrict the use
of sny defined area as a disposal site when-
ever he determines, after notice and oppor-
tunity for public hearings, that the dis-
charge of-such materials into such areas will
have an unacceptable adverse effect on mu-
nicipal water supplles, shellfish beds and
fishing areas, wildlife or recreation areas.

Under the Marine Protection, Research,
and Sanctuaries Act of 1972 (33 U.S.C. 1401
et seq.), the Secretary of the Army, acting
through the US Army CBE, I8 authorized to
issue permits for the traunsportation of
dredged material from- the United States for
the purpose of dumping into ocean waters.
However, as “dumping” is defined by Section
3(r) of that Act, 1t does not include the
construction of any fixed structure or arti-
ficlal island nor the intentional placement
of any device In ocean waters or on/or in, the
submerged land beneath such waters, for a
purpose other than disposal when such con-

NOTICES

structlon or such placement is othersrizo reg-
ulated by Foderal 1aw.

Where significant impacts on the quality
of the humsan environmont are expected to
result from activitics covered by an sppl-
cation for a permit under the sbove statue
tory provisions, the US Army CE must pro-
pare an en nmental impact statement
pursuant to the National Environmental
Policy Act of 1069 (NEPA), 43 U.B.C. 4321 ot
seq., beforo the Secrotary of the Army, acting
through the US Army CE, may {csuo tho per-
mit, .
b. The United States Nuclear Regulatory
Commission (U.S.N.R.0.). Tho Encrgy Reor=
ganization Act of 1974 (Pub. Law 03-438 (88
Stat. 1233)) obollshed tho Atomic Encrgy
Commission, and Secction 201 of thot Act
crented tho Nuclear Regulatory Commicsion
and transferred to tho USNR.C. nll the
lcensing and related regulatory functions of
the Atomic Energy Commicsion. Pursuant
to the Energy Reorganization Act of 1974
Chapters 6, 7, 8, 10, and 16 of tho Atomic
Energy Act of 1974, as amended, 42 US.C.
2011 et seq.; and the rules and rcgulations
issued pursuant thereto, the UBNR.C. Is

- suthorized to Mcense and regulato tho con-

struction and operation of, among other
thiogs, nuclear power plants, from the
standpoint of tho common defenss and s¢-
curity and public hecalth and safoty. In
sddition, pursuant to tho Natlonal Environ-
mental Policy Act of 1969 (NEPA), 42 UB.C.
4321 et .seq., the USNR.O. i3 required to
prepare an environmental impaot statement
on, and conslder fn its Ucenslng actlons, the
effects on tho quality of the human environe
ment caused by the constructfon and opera-
tion of such plonts,

8, Agency Responsibilitics, 8. General Ar-
rangements. The USNR.C. wil serve as
*“Lead Agency.,” exercising the primsary re-
sponsibility in conducting environmental re-
views and {n proparing environmental state-
ments for nuclear power plants covered by
this Memorandum of Uanderstanding, Except
as otberwise Indicated, all written com-
munications of US Army O to and from a
licenso applicant or Ucensee relating to
environmental analyses and reports will bo
transmitted through the U.SN.R.O. Director
of Nuclear ReactorRegulstion or his desig-
nee. In particular, any actlons requiring par-
tial or complote shutdown of tho nuclear
power plant or changes from the design and
operating lmitations and conditlons ap-
proved within the terms of this Memorandum
of Understanding will be transmitted
through the U.SN.R.0. Director of Nuclear
Reactor Regulation or his designee.

Excopt with respect to sny aoctions ro-
quiring partial or complote shutdown of a
nuclear power plant or changes from the
design and operating conditions spproved
by elther agency, cach ngency will separately
enforce its pertinent regulations or orders
and the conditions of the permits and U-
censes which it {ssues, Enforcament, as used
in this Memorandum of Understanding,
means the discovery of a viclation of law of
the conditions of a permit or licenss, the
issunnce. of a notice of violation, and sub-
:t;quent actions for the imposition of sanc-

ons,

To the extent practicable, each ageney will
consult fully with the otber with respect to
enforcoment actions concerning matters
which affect tho responsibilities of the other
agency as described in this Memorandum of
Understanding..Coples of correspondenco and
other documents relating to such enforco-
ment action will be furnished to the otner
agency on o timely basis.

Tho USNR.C. and the U5, Army CE wilt
exercise the functions described in this agrea-
ment 80 as to avold duplication of regulation
10 the maximum extent consistent with thelr

-
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tive statutory obligations, public

respedt
health and zafety, and environmental protec~

tion. . *

The US, Army CPB, sacting through the
appropriate Dlstrict Engineer, with the as-
sigtance of US5. Army Corps of Engineers re-
cearch and development centers, when such
asststance is oppropriate, will participate
with tho USXNR.C. in the preparation of the
envlronmental impact statements to include
tho drafting of material for the sections
wshich consider and evaluate the following
toplcs, ns applicable, and the analysis lead-
ing thereto.

(1) Coastal eroslon and other shoreline
modifications, ohoaling, and scouring;

(2) Sutation and sedlmentation processes;

(3) Dredging activities and disposal of
dredged materials; and

(4) Location of structures in or affecting
navigablo waters. :

Tho applicant will comply with US. Army
CE regulations in developing information
needed for US. Army CE review. As do
TBINR.C, regulations, these regulations re-
quire tho applicant to submit, at his expense,
information required in support of his ap-
plication. Once such information. 1s received,
the following procedure will apply to inde-
pondent analysls of information received in
any of theze four areas. (An independent
analysis is one requiring effort in addition to
the analysls done by the USNXR.C. and the
US. Army CE stafr.)

(1) USNR.C. will provide funding for
such an independent analysis if TSN.R.C.
agrees the independent anslysis is needed
and would normally bo required by U.SN.R.C.
if US. Army CE were not involved. . '

(3) US. Army CE will require that the
applicant.pay contract or other costs of such
analysls, as required in US. Army CE regu-
lations, it US. Army CE detarmines that the
independont analysis is needed, but
U.SNXR.C. does not agres that it is needed
or doe3 not agree that such analysis would
bo required under the regulatory procedures
of USXNXR.C. In these cases, the con :
and collectfon of ‘assoclated costs from the
applicant will be the responsibility of the
US8. Army CE. Tho USNR.C. will be fur-
nished coples of the results of the study.

In nddition, the US. Army CE will review
and comment on the draft environmental
statement in other arcas within its regula~
tory jurisdiction and areas in which the U.S,
Army CE has speclal expertise, as required
by NEPA.

b, Inspections. Within the scope of this
Memorandum  of  Understanding, the
USN.BE.C. and the US Armny CE will exercise
responsibilities for the same activities with
roopect to inspections as they exercise with
respect to environmental reviews as discussed
in3.2.above. .

¢. Pubdlic Hearings. The USNR.C. will con~
duct a mandatory adjudicatory public hear~
ing with the opportunity for public partici<
pation baforo an Atomlic Safety and YLicens-
ing Board covering all environmental and
radiolozical health and safety matters relat~
ing to the proposed issuance of a USNR.C.
permit for construction of a nuclear power
plant, When USNR.C. proposes to issue a
limited work authorization for a nuclear
power plant prior to issuance of & construc-
tion permit, & public hearing on site suita-
bility and environmental {ssues will be held
pursuant to the applicable USNXR.C. regu-
1ations. An adjudicatory hearing will be also
conducted prior to i{ssuance of &8 USNR.C.
liconss for operation of the nuclear power
plant upon request of any person whose in-
torest may be affected or if the USNR.C, on
its own initintive, decides that such a hear-
ing should be held. . -

The US Army CE, In connection with its
statutory and regulatory requirements, will
conduct public hearings when required (nor-
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mally, when the U3 Army CE permit involyes
disposal of dredped or flll material).

On request, each agencyAvill participate In
any public hearings held by the other agency.
Particularly, in the case of the US.NR.C.
hearings, the US Army CE will provide ex-
pert testimony, as required, in those areas
(sectlons) covercd in the U.S.N.R.C. Environ-
mental Statements in whoze preparation the
U8 Army CE participated and those areas of
speelal US Army CE expertise.

4, U.S.N.R.O. Permits and Licenses and US
Army OF Department of the Army Permits.
A UBN.R.C. permit to construct a nuclear
power plant must be obtained prior to any
commencement of any construction-.at the
proposed sltel For certain nuclear power re-
actors, such as the floating nuclear power
plants, such a construction permit will not
be Issued before the U.S.N.XR.C. has issued a
license to manufacture these reactors, The
USB.NR.C. will prepare an environmental
statement before such & construction permit
15 Issued, discussing the environmental ef-
fects of construction and operation of the
nuclear power plant at the proposed site;
and the USNE.C. will also evaluate compli-
anco with US.NR.O. criteria for safe design,
construction and operation of the nuclear
plant including, if applicable, a plant manu-
factured pursuant to a manufacturing -
cense. U8 Army CE will participate in the
preparation of this environmental statement

ag described in Section 3, above. This con-*

struction permit will be issued on the basis
of, among other things, the design and-other.
information presented by the applicant 1
accordance with reguirements of Title 10,
Codo of Federal Regulations, Chapter I.

It 18 anticipated that.the single US Army
CE Degpartment of the Army permit, which
authorizes all construction activities to be
performed at the plant site, and the U.S.N.
R.C. construction permit (or Iimited work
authorization, as applicable) will be issued
approximatey concurrenty for power reac-
tors for which both agencfes are authorized
to issue permits. Each agency will promptly
notify the other in writing of its issuance
of a permit. If the U.SN.R.C. issues a limited
work authorizotion or grants a construction
exemption in-a situation where a US Atmy
OE permit 18 nlso required, the U.BNR.C.
will promptly notify the US Army CE in writ-
ing of tho issuance of such ap authorization
or exemption. When the U.S.N.R.C. decides
that it will grant * imited work authoriza«

‘i

NOTICES

plicable statutes and regulations, and in nce
cordance with the provisions of this memo~
randum, correspondence to lcense applicants
or licensees pertalping to licensing and cer«
Iatlon. or his designee: official U.S.N.R.C.
notices to lcense applicants or lcensees
affected by the provislons of thls Memoran-
tification reviews, and correspondence relat-
ing to Iinspectlon . actions. The USNR.C.
will promptly forward to the US Army CE
coples of correspondence with the applicant
and other documents which afiect the re-
sponslhilities of the US Army CE under the
provision of this Memorandum.

. b. Public Information. All correspondence

“to or from either agency dealing with matters

which are the subject of this Memorandum
of Understanding will be subject to the Free-
dom of Informatiom Act. In addition, all cor-
respondence flowing through the U.S.N.R.C.
will be subject to § 2.790 of 10 CFR Part 2,
which provides for routine disclosure of cer-
taln documents In public document rooms.
Each agency will consult with the other
agency before issuing any press releases on
matters assigned to the other agency within
this Memorandum of Understanding.

¢. Coordination of Revt In routine

- matters relating to review of license applica-

tion prior to issuance of a construction per- .

mit, the U.SN.R.C, will advise the US Army
CE of this decision. Both agencles will then
coordinate their schedules of review and
Issuances of licenses and permits. .

Prior to these issuances, each agency will
send to the other a letter commenting on
the proposed issuance from the point of view
of the reviews assigned to the sending agency
in Section 3 above and stating Its Intention
to approve or disapprove issuance of its own
permit. - :

Each agency will caution tho applicant
that issuance of ifs permit does not alleviate
the need for permits and licenses of other
agencles.

Following the above agency-actlons, and
after any requisite public hearings have been
held, a facllity operating license may be
issued by the TU.SN.R.C. pursuant to 42
U.8.0. 2133, 2134, 2232, and 2235.

6. Procedures. a. Correspogdence. ‘The fol-
lowing documents, relating to US Army CE
responsibilities as described i{n Sectlon 3 of
this Memorandum, will be promptly trans-
mitted to the proper reciplents by the
U.SXN.R.C. Director of Nuclear -Reactor Regu~
dt'xm, issuances of licenses pursuant to ap-

2 Some sctivities may be conducted under
a limited worls authorization.

tions, the appropriate US. Army Corps of
Engineers District Engineer will be the con-
fact point with the U.S. Army CE; and the
designated Environmental Project Manager,
Divisior of Reactor Licensing, will be the
contact point within the USNR.C. Any
questions which cannot be resolved at this
levet will be referred to intermediate levels
of management within the U.S. Army and
the USNR.C. If any questions cannot be
fesolved at these levels, they will be con-
sldered in direct communications between
the Executive Director for- Operations,
U.SN.R.C; and the Chief of Engineers,
United States Army.

* d. Coordination of Inspections. In matters
of field inspections, the cognizant Directors
of U.SNR.C. Regional Inspection and En-
forcement Offices and the cognlzant District
Engineer vwill be the contact points for
routine matters. Any questions which cannot
be resoived at this level will be referred to
imtermediate levels of management within
U.S. Army CE and U.S.N.R.C. Any questions
that cannot be resolved at these levels will
be referred to the Chief of Engineers, United
States Army, and the Executive Director for
Operations, U.S.N.R.C.

‘e, Schedules of Reviews and Inspections.
In order to coordinate inspection and review
activities and to eficiently implement regu~
Iatory requirements, each agency will advise
the other of its schedules for accomplishing
inspections and environmental reviews which

-have an effect on the activities of the other

agency &s defined in Section 3.a. of this
Memorandum of Understanding. Where ap-
plicable, these schedules will be incorporated
into the U.SNR.C. Hcensing project sched-
ule. Representatives of each agency will be
invited to coordination meetings held by the
other agency pertaining to environmental
review activities which are to be coordinated.
Fach agency will give priority to keeping the
agreed "schedules for environmental reviews
and will keep the other agency advised of

.problems which are jeopardizing schedules.

1. Amendment of Agsignments. The assign-
ment of responsibilities of this Memorandum
may be amended by exchange of Ietters be-
tween the Executive Director for Operations,
U.SBNR.C, and the Chilef of Engineers,
United States Army.

6. Other Laws and Zatiers. Nothing iz this
Memorandum of Understanding shall be
deemed to restrict, modify, or otherwise 1imit
the applcation or enforcement of any laws
of the United States with respect to matters
specified herein, nor the application or en-

N

.
o

forcement of such laws to matters othor than
those specified herein, nor rhnll anything n
this Memorandum boe construcd as modifying
the exlsting authority of elther agonoy.

Dated: July 2, 1975.
: Lrz V. Gogstor:,
Executive Dircctor for Opcrations,
R _Nuclear Regulatory Commission,
-Datcd: July 3, 1976,

W. C. GrapoLr, Jr.
Chicf of Engincors of
US Army CE.

{FR Doc.75-22246 Filed 8-22-76;8:45 am]

SECURITIES AND EXCHANGE
COMMISSION

{710-5721}
ALABAMA POWER CO.

Notice of Proposed Issue and Sale of First
Mortgage Bonds at Competitive Bidding

. NOTICE IS HEREBY GIVEN that
Alabama Power Company (“Alabama’),
600 North 18th Street, Birmingham, Ala-
bama 35201, an:electric utility subsidiary
company of The Southern Company, &
registered holding company, has flled an
application with this Commission pur-
suant to the Public Utility Holding Com~
pany Act of 1935 (“Act”), designating
Section 6(b) of the Act and Rule 60
promulgated thereunder as applicable to
the following proposed transaction. All
interested persons axe referred to the ap=~
plication, which is summarized below,
for a complete statement of the proposed
_ transaction.

Alsbama proposes to issue and sell,
subject to the competitive bidding re-
quirements of Rule 50 under the Act,
up to $35,000,000 principal amount of its
First Mortgage Bonds, —~9% Serles due
October 1, —, have a term of not less
thans years nor more than 30 years, Al
bama will decide on the term of the now
bonds and notify prospective bldders
thereof not less than 72 howrs prior to
the time of the bidding. The interest xato.
(which shall be 2 multiple of }4%) and
the price, exclusive of accrued interest,
fo be paid to Alabamg (which shall bo
not less than 99% nor more then 10234 %
of the principal amount thereof) will bo
determined by the competitive bidding.
The bonds will be issued under an In-

. denture dated as of January 1, 1942, bo-
tween Alabama and Chemical Bank, os
Trustee, as heretofore supplemented and
as to be further supplemented by & Sup- .
plemental Indenture to be dated as of
October 1, 1975, which includes a prohi-
bition until October 1, 1980 agalnst ro-«
funding the bonds with the proceeds of .
funds borrowed at a lower effcctive in-
terest cost.

Alabama, proposes to use the procecds
from the sale of the bonds together with:

(1) cash contributions to copital of
$67,000,000 by the Southern Company
during 1975 heretofore authorized by tho
Commission (HCAR No. 18924 (Aprll 0,
1975)), (2) funds provided from bond
issues of public authorities for financing
certain of Alabams’'s pollution control
fecilitles, (3) funds provided from the

sale and leaseback of propertles, (4)
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Mr. Luis Reyes

Executive Director of Operations
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

" Mail Stop O-16-E-15




