Before the
Federal Communications Commission

Washington, DC 20554
In the Matter of )
)
Applications of AT&T Inc. and )
Deutsche Telekom AG ) WT Docket No. 11-65
)
For Consent To Assign or Transfer Control of )
Licenses and Authorizations )

OPPOSITION TO APPLICATION OF REVIEW
OF DIOGENES TELECOMMUNICATIONS PROJECT

AT&T Inc. (collectively with Deutsche Telekom AG, “Applicants”) requests the
Commission to dismiss the Application for Review filed by The Diogenes Telecommunications
Project (“DTP”).! DTP’s allegations have no merit whatsoever, but — rather than waste resources
addressing them — the Commission can dispose of the Application for Review on purely
procedural grounds. Applicants have withdrawn all their applications in this proceeding and
have notified the Commission of the termination of their proposed transaction. Because there are
no applications remaining in this docket, DTP’s Application for Review is moot and — consistent
with precedent — should be dismissed.

Background

On April 21, 2011, Applicants filed applications pursuant to Sections 214 and 310(d) of

the Communications Act seeking consent to the transfer of control of licenses and authorizations

held by T-Mobile USA, Inc. to AT&T Inc.> On November 23, 2011, Applicants withdrew those

! See In re Applications of AT&T Inc. and Deutsche Telekom AG for Consent to Assign or
Transfer Control of Licenses and Authorizations, WT Dkt No. 11-65, Application of Review of
Diogenes Telecommunications Project (filed Dec. 27, 2011).

2 Id., Public Notice, 26 FCC Red. 6424 (WTB 2011).



applications,3 and on November 29, 2011, the Wireless Telecommunications Bureau issued an
order dismissing those applications without prejudice.* On December 23, 2011, AT&T notified
the Commission that it was no longer pursuing the proposed acquisition of T-Mobile USA.> On
December 27, 2011, DTP filed an Application for Review of the Bureau’s November 29 order,
seeking a decision on claims about Applicants’ character qualifications that DTP had made in the
proceeding.
Argument

DTP’s arguments are wholly lacking in any substantive merit. Applicants fully met their
obligations to be candid to the Commission. Indeed, a mere five days before DTP filed its
Application for Review, the Commission once again concluded that AT&T Inc. has the requisite
character qualifications to hold Commission licenses.” DTP’s arguments to the contrary are
frivolous. Moreover, they are moot, and Commission precedent dictates that, accordingly, they

should be dismissed.

3 See Letter from Patrick J. Grant, Arnold & Porter LLP, and Nancy J. Victory, Wiley Rein LLP,
to Marlene H. Dortch, Secretary, FCC (Nov. 23, 2011). On that date, Applicants also filed
notifications of withdrawal in the Universal Licensing System and International Bureau Filing
System for the applications that had been filed electronically in those systems. See File Nos.
0004669383, 0004673673, 0004673727, 0004673730, 0004673732, 0004673735, 0004673737,
0004673739, 0004675960, 0004703157, 0004698766, ITC-T/C-20110421-00109, ITC-T/C-
20110421-00110, ITC-T/C-20110421-00111, ITC-T/C-20110421-00112; see also Letter from
Patrick J. Grant, Arnold & Porter LLP, and Nancy J. Victory, Wiley Rein LLP, to Marlene H.
Dortch, Secretary, FCC (Nov. 25, 2011) (relating to the applications in File Nos. 6013CWSL11,
6014CWSLI11, 6015ALS11, and 6016CWSL11, which had been filed manually).

* See In re Applications of AT&T Inc. and Deutsche Telekom AG for Consent to Assign or
Transfer Control of Licenses and Authorizations, WT Dkt No. 11-65, Order, DA 11-1955, at 3
910 (WTB 2011). The International Bureau subsequently dismissed the applications pertaining
to the international Section 214 authorizations. See International Authorizations Granted, Public
Notice, Rpt. No. TEL-01531, DA 11-1960, at 6-7 (IB rel. Dec. 1, 2011).

> Letter from Joan Marsh, AT&T Services, Inc., to Marlene H. Dortch, Secretary, FCC (Dec. 23,
2011).

8 See In re Application of AT&T Inc. and Qualcomm Inc. for Consent to Assign Licenses and
Authorizations, WT Dkt No. 11-18, Order, FCC 11-188, at 13 q 28 (rel. Dec. 22, 2011).



Where the Commission has dismissed the applications in a proceeding, it does not
entertain an application for review on any issues that were left unresolved. For example, in /n re
Delta Radio, Inc., Delta placed the winning bid at an auction for an FM broadcast station
construction permit. The second highest bidder in the auction, MBN, filed a petition to deny
Delta’s application, which was denied. MBN filed an application for review, seeking review of
the denied petition. Later, after Delta failed to make timely payments pursuant to its winning
bid, the Commission dismissed Delta’s application. With the underlying application dismissed,
the Commission dismissed MBN’s application for review as moot.”

Likewise, in La Star Cellular Telephone Company, a petitioner to deny a cellular license
application argued that the applicant’s principals had lacked candor in prosecuting the
application — much as DTP claims here. After the Commission concluded that the applicant was
ineligible to hold the license in question and dismissed the application, the Commission
determined it should not reach the character issues raised by the petitioner, dismissed the
petitioner’s exceptions to the ALJ decision, and terminated the proceeding.® The Commission

should dismiss DTP’s Application for Review as well.

" In re Delta Radio, Inc., Memorandum Opinion and Order, 18 FCC Red. 16889, 16899 9 26
(2003) (“Because we affirm the dismissal of Delta’s application, MBN’s June 16, 2000,
application for review is now moot. Accordingly, we will dismiss that Application for Review.”);
cf. In re Litel Telecomms. Corp., Complainant, Order, 7 FCC Rcd. 5526, 5526 2 n. 1
(Enforcement Div., CCB 1992) (“Litel filed an application for review of an order holding the
above-captioned proceeding in abeyance. . . . Because the complainant has withdrawn the
complaints, the application for review is moot and will be dismissed accordingly.”).

SInre Applications of La Star Cellular Tel. Co., Decision, 7 FCC Red. 3762, 3767 9 3 n. 3, 3766
945 (1992) (“Because our conclusion . . . results in the dismissal of La Star’s application, we do
not reach the question raised in [petitioner’s] exceptions of whether La Star’s principals lacked
candor in their hearing testimony concerning the control of La Star. [Petitioner’s] exceptions
and La Star’s motion to strike those exceptions will be dismissed as moot.”).



Conclusion
For the reasons stated herein, AT&T requests that the Commission dismiss DTP’s
Application for Review as moot.

Respectfully submitted,

//// .

Peter J. Schildkraut
Arnold & Porter LLP
555 Twelfth Street, NW
Washington, DC 20004
(202) 942-5634

Counsel for AT&T Inc.

January 11, 2012



CERTIFICATE OF SERVICE

I hereby certify that on the eleventh day of January, 2012, that a copy of the foregoing

Opposition to Application of Review of Diogenes Telecommunications Project was served by

electronic mail (*) and by U.S. first-class mail (+) upon:

Best Copy and Printing, Inc. ()
445 Twelfth Street, SW

Room CY-B402

Washington, DC 20554
FCC@BCPIWEB.COM

Ms. Kate Matraves (")

Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission

445 Twelfth Street, SW

Room 6528

Washington, DC 20554
catherine.matraves@fcc.gov

David Krech, Esq. ()

Associate Chief

Policy Division

International Bureau

Federal Communications Commission
445 Twelfth Street, SW

Room 7-A664

Washington, DC 20554
david.krech@fcc.gov

Antoinette Cook Bush, Esq. (+)

Skadden, Arps, Slate, Meagher & Flom LLP
1440 New York Avenue, NW

Washington, DC 20005

Counsel for Sprint Nextel Corporation

Kathy Harris, Esq. ()

Deputy Chief

Mobility Division

Wireless Telecommunications Bureau
1250 Maryland Avenue, SW

Room 6329

Washington, DC 20554
kathy.harris@fcc.gov

Jim Bird, Esq. (")

Office of General Counsel

Federal Communications Commission
445 Twelfth Street, SW

Room 8-C824

Washington, DC 20554
jim.bird@fcc.gov

Arthur V. Belendiuk, Esq. (+)
Smithwick & Belendiuk, P.C.
5028 Wisconsin Avenue, NW
Suite 301

Washington, DC 20016

Counsel for The Diogenes Telecommunications

Project

Regina M. Keeney, Esq. (+)

Lawler, Metzger, Keeney & Logan LLC
2001 K Street, NW

Suite 802

Washington, DC 20006

Counsel for Sprint Nextel Corporation



Derek Turner (+)
Research Director

Free Press

501 Third Street, NW
Suite 875

Washington, DC 20001

Samuel L. Feder, Esq. (+)
Jenner & Block LLP

1099 New York Avenue, NW
Suite 900

Washington, DC 20001

Counsel for Cablevision Systems Corporation,
Japan Communications, Inc. and
Communications Security & Compliance
Technologies, Inc.

Alton E. Drew (+)
Managing Director

The Alton Drew Group
667 Peeples Street, SW, #4
Atlanta, GA 30310

Jean Kiddoo, Esq. (+)
Bingham McCutchen LLP
2020 K Street, NW
Washington, DC 20006

Counsel for Alpheus, Cincinnati Bell Wireless
LLC, Level 3 Communications LLC,

Granite Telecommunications LLC,

MetroPCS Communications, Inc.,

NTELOS, Inc.

Mary C. Albert, Esq. (+)
Assistant General Counsel
COMPTEL

900 Seventeenth Street, NW
Suite 400

Washington, DC 20006

Mark Popofsky, Esq. (+)
Ropes & Gray LLP

700 Twelfth Street, NW
Suite 900

Washington, DC 20005

Counsel for Cablevision Systems Corporation

Matthew A. Brill, Esq. (+)
Latham & Watkins LLP

555 Eleventh Street, NW
Suite 1000

Washington, DC 20004-1304

Counsel for RCA - the Competitive Carrier
Association, USA Mobility, Inc.

Andrew Lipman, Esq. (+)
Bingham McCutchen LLP
2020 K Street, NW
Washington, DC 20006

Counsel for EarthLink, Inc., PAETEC Holding
Corp., MPower Communications Corp.,
United States Telepacific Corp., Peerless
Network, Inc.



Eric J. Branfman, Esq. (+)
Bingham McCutchen LLP
2020 K Street, NW
Washington, DC 20006

Counsel for Access Point, Inc., ACN

Communications Services, Inc., Fibertech

Networks LLC

Russell D. Lukas, Esq. (+)

Lukas, Nace, Gutierrez & Sachs LLP
8300 Greensboro Drive

Suite 1200

McLean, VA 22102

Counsel for Cellular South, Inc.

Donald J. Evans, Esq. (+)
Fletcher, Heald & Hildreth PLC
1300 N. Seventeenth Street
Eleventh Floor

Arlington, VA 22209

Counsel for Green Flag Wireless, LLC

Ross Buntrock, Esq. (+)

Arent Fox LLP

1050 Connecticut Avenue, NW
Washington, DC 20036-5339

Counsel for Alarm.com

Harold Feld, Esq. (+)
Legal Director

Public Knowledge
1818 N Street, NW
Washington, DC 20036

John C. Gockley, Esq. (+)

Vice President, Legal & Regulatory Affairs
United States Cellular Corporation

8410 West Bryn Mawr

Chicago, IL 60031

Caressa D. Bennet, Esq. (+)
Bennet & Bennet PLLC
4350 East West Highway
Suite 201

Bethesda, MD 20814

Counsel for the Rural Telecommunications
Group, Inc.

Thomas Jones, Esq. (+)
Willkie Farr & Gallagher LLP
1875 K Street, NW
Washington, DC 20006

Counsel for the Consumer Electronics
Retailers Coalition

Stephanie A. Joyce, Esq. (+)
Arent Fox LLP

1050 Connecticut Avenue, NW
Washington, DC 20036-5339

Counsel to Computer & Communications
Industry Association

Casey Rae-Hunter (+)
Deputy Director

Future of Music Coalition
1615 L Street, NW

Suite 520

Washington, DC 20036



Andrew J. Schwartzman, Esq. (+)

Media Access Project
1625 K Street, NW
Suite 1000
Washington, DC 20006

Malkia Cyril (+)

Center for Media Justice
436 Fourteenth Street
Fifth Floor

Oakland, CA 94612

Sascha Meinrath, Esq. (+)
Director

Open Technology Initiative
New America Foundation
1899 L Street, NW

Suite 400

Washington, DC 20036

Maura Colleton Corbett (+)
Executive Director
NoChokePoints Coalition
2001 L Street, NW

Suite 900

Washington, DC 20036

David Frankel, CEO (+)
ZipDX LLC

16785 Magneson Loop
Los Gatos, CA 95032

Sean Mullany, Esq. (+)
Assistant Counsel

State of New York Department of Public

Service
Three Empire State Plaza
Albany, NY 12223-1350

Parul P. Desai, Esq. (+)
Policy Counsel

Consumers Union

1101 Seventeenth Street, NW
Suite 500

Washington, DC 20036

Ellen Stutzman (+)

Research Director

Writers Guild of America West
7000 West Third Street

Los Angeles, CA 90048

Richard M. Brunell, Esq. (+)
Director of Legal Advocacy
American Antitrust Institute
2919 Ellicott Street, NW
Washington, DC 20008

Jessica J. Gonzalez, Esq. (+)
National Hispanic Media Coalition
55 South Grand Avenue

Pasadena, CA 91105

Samuel Kang, Esq. (+)
General Counsel

The Greenlining Institute
1918 University Avenue
Second Floor

Berkeley, CA 94704

Art Neill, Esq. (+)

New Media Rights

Robert Ames, Esq.

Utility Consumers’ Action Network
Meghan Bohn, Esq.

Privacy Rights’ Clearinghouse
3100 Fifth Avenue

San Diego, CA 92103



Christopher J. White, Esq. (+)
Deputy Rate Counsel

New Jersey Division of Rate Counsel
31 Clinton Street

Eleventh Floor

Newark, NJ 07101

David Van Valkenburgh (+)
8677 Yoder Road
Wadsworth, OH 44281

David R. Goodfriend, Esq. (+)
Weiner Brodsky Sidman Kider PC
1300 Nineteenth Street, NW

Fifth Floor

Washington, DC 20036

Counsel for DISH Network LLC

Tony Lee, Esq. (+)
Venable LLP

575 Seventh Street, NW
Washington, DC 20004

Counsel for lowa Wireless Services LLC

James Burger, Esq. (+)

Dow Lohnes PLLC

1200 New Hampshire Avenue, NW
Suite 800

Washington, DC 20036

Counsel for the Mobile500 Alliance

Michael H. Pryor, Esq. (+)

Dow Lohnes PLLC

1200 New Hampshire Avenue, NW
Washington, DC 20036

Counsel for Cox Communications, Inc.

Matthew B. Berry, Esq. (+)
Patton Boggs LLP

2550 M Street, NW
Washington, DC 20037

Counsel for Communications Workers of
America

Leo A. Wrobel (+)
President & CEO
TelLAWCom Labs Inc.
100 Ovilla Oaks Drive
Suite 200

Ovilla, TX 75154

Brad Mutschelknaus, Esq. (+)
Kelley Drye & Warren LLP
3050 K Street, NW

Suite 400

Washington, DC 20007

Counsel for IDT Domestic Telecom
Michele C. Farquhar, Esq. (+)
Hogan Lovells US LLP

555 Thirteenth Street, NW
Washington, DC 20004

Counsel for the Vodafone Group



Cathleen A. Massey (+)

Vice President, Regulatory Affairs & Public

Policy

Clearwire Corporation
1250 Eye Street, NW
Suite 901

Washington, DC 20005

Colleen Boothby, Esq. (+)

Levine, Blaszak, Block & Boothby LLP
2001 L Street, NW

Suite 900

Washington, DC 20036

Counsel for Ad Hoc Telecommunications
Users Committee

Jenifer Simpson (+)

Member, Steering Committee

Coalition of Organizations for Accessible
Technology (COAT)

1629 K Street, NW

Suite 950

Washington, DC 20006

S. Jenell Trigg, Esq. (+)
Lerman Senter PLLC

2000 K Street, NW

Suite 600

Washington, DC 20006-1809

Counsel for Council Tree Investors, Inc., and

Bethel Native Corp.

Howard J. Siegel (+)

Vice President of External and Regulatory
Affairs

Logix Communications, L.P.

210 Barton Springs Road

Suite 100

Austin, TX 78704

Thomas Gutierrez, Esq. (+)

Lukas, Nace, Gutierrez & Sachs, LLP
8300 Greensboro Drive

Suite 1200

McLean, VA 22102

Counsel for King Street Wireless LP

Morgan Reed (+)

Executive Director

Association for Competitive Technology
1401 K Street, NW

Suite 502

Washington, DC 20005

Faith Bautista (+)

President and CEO

National Asian American Coalition
1850 M Street, NW

Suite 1100

Washington, DC 20036

Michelle Eyre (+)
Founder

REC Networks

341 N. Dowling Court
Prescott Valley, AZ 86314

Jean Parker, Esq. (+)
Legal Director

Credo Mobile, Inc.

101 Market Street

Suite 700

San Francisco, CA 94105



Bruce Kushnick (+)
New Networks Institute and Teletruth

185 Marine Avenue
Brooklyn, NY 11209

Cindy A. Cohn (+)

Legal Director

Electronic Frontier Foundation
454 Shotwell Street

San Francisco, CA 94110

Nancy J. Victory, Esq. (+)
Wiley Rein LLP

1776 K Street, NW
Washington, DC 20006

Counsel for Deutsche Telekom AG

Sheri Hicks (+)

Policy Director

TEXALTEL

500 N. Capital of Texas Highway
Building 8, Suite 250

Austin, TX 78746

Joseph I. Marchese, Esq. (+)
Bursor & Fisher LLP

369 Lexington Avenue
Tenth Floor

New York, NY 10017

Shelia Swanson
Senior Legal Assistant
Arnold & Porter LLP



