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methadological shortcomings, (he surveys crticized by Comcasl end ils economists provide
valuable ineight into the degree of future subatitutability.

27.  For example, Drs. Israel end Katz find fanlt with a Yankee Group survey, which
assurted for the purpose of Lheir projections that five percent of its survey respondents who “had
not thought aboul cord cutting™ (47 percent of respondents) would in fact cut the cord in the pext
12 months and that 50 percent of jis respondents who *had not heard about cord cuniing but
would cansider i1” (13 percent of respondenis) wovld in facl cut the cord in the next 12 months 7
Why the five—percenl agexmption for the firsi group congdtitutes an egeressive assumplion is not
¢lear; that someane Lies not thought of cord cutting does not imply zere chance of his doing so
when presenled wath a comnpelling efter. 1f [he assumplion were reduced from five lo two
percent, the Yankee Grounp's estimate of likely cord cutters would decline hy'on];,' 1.4 percentage
points, Furthennore. thal soineone indicales lie would convwider cating the cord upon learning of
his options implies the prohabihty of doing so is significantly greater than zero. Because the
weight piven lo these respondents was so small (13 percent of respendents), the allepedly
agpressive assumiplion of a 50 percent cord-cutting rale was discounted heavily. Accordingly, the
Yankee Group’s survev methodology id not abviouily bissed. Moreover, et leasl six other
surveys reaching a similar conclusion regarding cord cotting accompanied Yankee Group's

survey: Pew Dulemuet & American Life Project,” comScare,” Parks Associates,”® Convergence

3. frach-Karz Replp, | 203 (“The inclusion of the lauer tvo groups in this statistic it erikingly aggressive. By
this methodelogy, if the entire sample had regponded that they bad oot thought abowl cord-culing a1 all. then the
Y ankec Group still would have concluded that 5 percent were likely to cut the card.™),

3%, Pew Internet and Amercan Life Project, The Siate of Ontine Video, Juge 3, 2010, a1 I (Gnding that from
2007 to 2009, 1lie mapber of aduls who have walchad movies or televisitm shows on the Imemel doubied fom 16
ta 32 percent}.

¥, comScore Daia Shows 2000 Was a Biistering Year for Online Fideo, VIDEG NUZE, ovailabfe s
g wrarw videonuee comiblogaf? 201 0-02-09/coinScore-Dama- Shows-2009-Was-a-Blistering- Year-lor-Online.
Videq-5lides-Available-/&id=2425 (ciling comScare dawa) (finding that over 200%, the avermpge amownt ol Line
amaog weh users spent watching videos online more than doubled o neacly thirleen hours per monih)
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1

. a3 . .
Consulting ‘Gn:nugzll;1 the Conference Board,™ and Consumer FElectronics Association.*

Comecast’s cconomists would have the Commission believe that all of Lhese estimates are biaged
upwards.

28, In eddition to the surveys, a prowing chorus of cable analysts who recognize the
lhreal thet ooline vides poses w traditionel video bolslers the survey results. Cameasl’s

econoiSts criticize a single Piper Jaffray report 1 cited,™ whid: roncludes that “Internet

delivered video will ulumately prove w be the primary way movies and TV are comsumed...."™

But Piper Juffray is not the only apalyst that bolds this view. For example, the Yenkese Gmup
explains Lthe growing populanty of cord cuttiug as fallows:

Al the most baeic level, (he decision (o cul off pay TV services will be an economie
one,... On the consumer end... [bly puwrchasing a retail STB [set-lop boxes), using a
gaming congole as ihe primery video devies or conmmming only Internel-based coment,
cansumers are freed from monthly cabie hille, which in (he U.S. averspe more than 550
per month.... At the other end of the conlent value chain. .. the relationship between
progremuners gnd WS, pay TV operaigs it geiting tesly. Broadeaslers and cerlain
popular networks are demandmg significantly higher fees from pay TV operalors, which
have stavted calling on regulatord to get involved in rhe fracas.®

40, Parks Associates finda over 25 million U5, broadband households repularly watch Rll-tength TV shows
anhne. Apr. 20, 2010, awenloble i httpefwww fiercciclecom comipress releasea/parke-sssaciates-(inds-over-25-
millico-v--broadband -bousshaldz-ropularly-watch-ful]l {(mding that the number of 1.5 broadbesd households
walching premium online enatent dovbled in 2009; some 200,000 U5, homes did not pay for weleviiian and relied
solely on Lmemet-bazed television in 2008).

41. Ryvao Fleming, Mew Report Shows More People Dropping Cahle TV for Web Broadcaws, Apr. 16, 2010,
wvaifabie @t hitp v digitalrends. com/computing/ nevw-report-ghows-that-more- and-more-people-are-dropping-
pable-re-in-Tavor-of-web-broadcasts (finding that from 2008 10 2010, 300,000 UK. householde dikconneceed their
cabie television service and warched their television online; that nember was also capeeied i doonble by 2011,

42, Dawvid Coller, Pulfing the phig or telavision: More penple are turming off the TV and lurning on their
camplars 1 waleh their fovorite progrems via the fafernet, LOS ANGELES TIMES, Oct. 31, 2009 (findp that nearly
omve quarier of U.5. howseholds have weoched wlevision online, and that 20 percenl of respendenis said (hey wers
wamching Icss iclevision delivered (hrough teditional broadsast or paid cable-fype providers).

41, fd, ((inding thai 15 percenl of viewery would consider cuging oul radilional weans of walching lelevision
almgether),

&, fsruet-Kotz Reply, T 9% ("As support {or 1hes claim, he ciles e a reparl in which analysts at Piper Tafiray
slate thal in *3-% years we expecl inlernel deliwery will sier wo nvsl 1he physical disiribulion moadels.” [n fzcl, Lhe
statement in the Piper Tafiray repon refas 10 calive ol optioes rivaling bricks-and-moriar movie rental skores,
and iL is norelaled g redilional MYPD services.”),

45, See Piper Jalfiay, Inlernet Yideo: Field of Dreams or Nightmare on Elm Steet?, Nov, 2009, at | (emphasis
added}. This quole makes slear thal Comess!™s econpming have 0o narrowly inlerpreted the *phyzical disiibution
model "

46, Yankee Group, Conswiners Consider Axing the Cosx, Apr. 20140, at 5,
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The Yankee Group also notes thal *the continued escalation of these fees will push more
consumers 1o consider coax-culling,” especially among oon-sports fans wha “are elfectively
subsidizing channels in whinli they hold no jnterest." [hdeed, Blair Levin, a former analyst with
Stifel Nicolaus and now Omnnibns Broedband Initistive Execntive Directar, commenled in April
2010 rhat “Over-the-Top Video will eventvally emerge ns a challenge o the currenl model of
multi-channel distribution of large und increasingly expensive bundles of lincar programming. ™

29, Finally, Comncast jtself hes arpued that puline videe presents s significant threal to
its cable video franchise. In eomments filed with the Commiasion: in November 2006, Comcasl
argﬁe.d thal Inlemet video is “providing eonsumers with an inleractive alternative (D aditional
TV-se1 viewing,”” which “compete[3] with treditional and not-so-traditions] video distribntion
technologies for tine. enention, and dollars.”® Despite the overwhelming evidence of the
competitive threat online video poses Lo cable lelevision, Comcast’s economists argue thal [ have
failed to provide any “reliable evidence™ that a meaningful member of cable subscribers have cut
or will cul the cord in favor of online video services.* It appears thal nothing would satisfy their
reqnirarnents.

H. Cameast’s Economists Fad to Demonstrate That Online Video Js a Complement to
T'raditional Cahle Television

30.  Two services are compleinents if the demand for one increases in response fo a
decTesse in the price of the other. Accordingly, online video is a complement to tradilional cable
television if the demand for cable (elevision increases with a decrease in the price of online

video. That maditional 1elevision consumplion and coline vides consumption have increased

47, I al 6,

48. Remarks by Omnibus Broadband Imialive Execuiive Direcor Blair Levin, Owning the [neviable,
Amernican Cable Azssoialion's 17th Summal, Apal 20, 2004

42 Comcas! Commenls in Annual Assessment of e Sams of Competition in Ue Markel for the Delivery ol
Video Programodng, MD Dkt No., 05-189, at 30-31 (rh. Now, 29, 2006 femphass added).

50, Id ar 59 {cmphasiz added).

51, Tarzel-Katz Reply, 1940
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landemn does nol inform the economic lest for complementacity, as Comecast’ and ils
economists™ now admit. Without offering any evidence af a change in the quality of online
video, Dra. 1srael and Katz simply assert that the quality-adjusted pnce of online video lLas
decreased over (e recent past.™ In theic view, this is “prool’ that anlite video is 2 complement
lo cable television. To beheve this “proof,” one musi aiso believe ihat the alieged decrease in the
qualily-adjusted pdce of online video spurred the demand for cable television, but that twa
variables inave in lhe sune direction does not imply thet gne caused the movement of lhe other.
Settiug avide this epnfusion of causalion for correlation, the quality-adjusted price of traditional
cable tclevision hias arguably decreased over the lasl few vears, as well. wilh the edvent of high-
definition services and a larger library of on-demand movies. This, even il Drs. 1sreel and Kalz
are right aboul lhe price of onliuie video. Bal he relaiive quality-adjusled price of ondme video
has declinad is not even clear. Unlil this assertion ebouvt relslive qualily-adjusted price is proven,
Dry. Isreel’s and Katz's “proof” of complementarity is merely a vonjechure Moreover, the
Cormmission must weigh that conjecture against lhe monntain of evidence roin gurveys, cable
analysts, and cable operators, including Comcasl, recognizing the (lieel lo traditional cable
lelevision that online video poses,

C. Comensl and Its Economists Conclude Incorrectly That the Anticomipetitive Elfects

YVanish il Tradilional Cable Television and Quline Video Are DisHocl Prodnct
Marckett

31.  Comcasl armd its economists argue incorrectly that I Lave placed online videp

service in the same produci marker ns traditional MVPD services™ Whether onlime vidco

32, Onpesition al 90 n. 281,

33, Isruef-Kaz Replv, § 195 ("We agree with Dr, Singer's delinition of complemnenianiy.™).

54. 14

55, Oppesition a1 21 [“In light of the evidence discussed above, deliming a2 single prodoct merket {hat
enpcompadses both MYFD services and online video distribution would be inconsisient with, emong otber things, the
Comunissim’s prior determinalion that MYPD services and local broadoasl Lelevision senvices are ol parl of Lhe
same prodiecl marked.™").
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belougs in the same product market as cable lelevision service foday thuns on this quesiion:
Would a hypothetical monopoly provider of traditional cable (elevision service foday ueed 1o
control the supply of online video to raise cable television prices significantly above comipetitive
levels? The answer is likely no given the nascent state of online video. Despite the growing
evidence of cord cutting. no empirical estimates of the online-video crass-price elastcily of
demand for cable television yel ¢xist. However, even if traditional cable television service
represents a distinet product markel {rom online video todaw, Comeamn would still have an
incenlive to slow the development of online video so long &5 it perceived online video 1o be &
threet lo its cable-video Franchize in the furrre. And Corcast’s prior stalenents, alongside
gimilar statemenls of other cable operalors,” 1eveal tliet Comeast perceives online video lo be a
compelilive threa! to ils cable-video franchite 1n the near fiture Becanse Comcast’s
exclugsionary He-iu of Fancast Xfimiy TV lo iis digiml cable television service could increase
Comcast’s degree of ting market power, Cowncasl's corduct could genarate anlicompetitive
effects.?” As 1 demonstrate below, brcause access to Hulu and NBCU's ollier online content are
vital to the success of OTT providers, the proposed merger wenld strengihen the anlicompetilive
impact of Comcast’s tying stralegy.

D. Hulu and NBCU’s Other Online Propertes Are “Musit-Have™ Content for OTT
Providers

32.  As Comcast tried o do with NBC’s local broadcasl programming, it™ and its

ecanownisis™ again seek to dimimish the jmportance of Hulu and NBCU’s other online properties.

56, As Glenu Bril, CEQ of Time Wamer Cable, acknowledpsd in May 2008 “The realily is. we're slaning 1o
see (he beginnings of cord cutling where people, particularly younp peaple, are saving all 1 need is broadbawd ™ Sex
Christopher Lawton, More Households Cut the Cord on Cable, WALL STREET JOURNAL, May 28, 2009, avarfable of
Lip:ffonline. wsj.corn/article/SB 1243471 952742608 29 hinl.

57. Einer Elhange, Tving, Bundled Discounts, and the Dearh of the Single Monopoly Prefit Dheery. 123
HanvaRkD LAw REVIEW 395, 417 (2009),

58. Qppasition al 114 (“Even if HNECU controlled Hulu - which it does not - Lthese are only twp of the hundreds:
of websiles on which video programming is viewed online.™).
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For example, they argue that the must-have pature of NBCL's online content should be
measured by the merged firm's (low) morket share of natienal broadcast and bagic cable
television viewing, or its (low) markel share of basic cable lelevision viewing.® Beczuse
broadcast networks constimite must-haves in the traditional video space, 1t follows (hat Hulo's
aggregation of online broedcast programuiing constimies musi-have progremming for OTT
providers. Once egain, it makes no sense lo count Hulu’s shares of some relevant antitrust
market 10 impute how must-have it is.

33,  Degpite the FCC's designation of local broadcast coutent as musi-lieve, Comcast
insisls that Hulu i5 not that apecial:

Even if NBCL comurolled Huld - svhich it does not - these are only two ol the hundreds of
webailes an which video progriinming is viewed online. Each of the broadcast networks
(e.5.. AIIC.com and TY .cam (CRS)) has ils own site an which video programming can
be wiewed There are a variery of ather giles on which conlenl fmin various sounces ja
agprepaled, mch as yahon.cony yoruhe.cony, netflix.com, iTunes, and vioh.com.”!

By Lhe same logic, NBC is only one of hundreds of nelworks on which video programming is
viewed on cable television, 8o is a local NBC affilivie not inust-have? Qther odlme portals cited
by Comeest sunply do not cary the same muost-have coutenl as Huln and NBC.com
Accordingly, OTT providers need access o Hulu and WBCU's other omline content {al A4 pasitive
price} to compele effectively. (More precisely, Lhe customers of OTT providers need uccess ta
this conient.)

34.  To diminish forther tie inport of Hulu, Comcast puinls oul thal NBC . cown conld

post the same NBC conleut a« Hulu.com posis.*” Consider a world in which ihe merged firm

59 Irroel-Fafz Reply 7 216

a0, Cppagirion at IF2-8] (“As discussed in Section VB, 1, however, Lhe joinl veniure would acecuni for only
13.7 perecal of natonal broadeast and basic cable television viewing, end only 128 percent of basic cable television
viewing Similarly, the tmansaciion will only increase NBCU's share of overall national cable network advertising
and afliliate revenues 10 12 pervent from approximalely percent ™)

&1 Oppoasitiorn at 114,

ad. Jd
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blocked OTT providers’ access to Huln.coin—either direclly via technological means or
indirectly by requinag the user to authenticale her Coincast cable television subseriplion or ball.
Were it tw deny accees 1o Hulu, then the merged birm would likely block an OTT provider's
access 1o NBC.coin as well, the existence of a separate NBC.com is no consolation to a
foreclosed OTT provider. Indeed, as 1 desvnbed in my initial report, NBC has already shown &
propensity 10 exclude OTT providers. According 1o the Mew York Fimes. NBCOlympics.com
required that Internci users verify e subscription to padicipating cable or satellile providers.”

E. Comcast Incorreclly Argues That Time Warner’s Foutprint and Ounline Content
Portfolio Shonld Be Ignored

35 TV Everywhere would nol exial 1oday but for the collaboratian betwesn Tirne
Wamer and Comeast. As I described in my initial report, Time Warner needed an MVPD partner
lo exerl the maximum pressure on independent conlent providers.” Aecordingly, the success of
TV Everywhere's 1ying strategy (a3 measurcd by tha reterdation of oaline videg) depends vn the
combined MVPD lootprint of Time Wamer and Corncast and the quality of the firms’ combined
online content portlolio. The footprin is imponant beceuse OTT praviders might achieve the
requisile econommies of scale lo compele apainst Comeast by serving Time Wamer's cable
cuslomers only: il all TV Everywhere's members coordivated 2 refugal w deal with OTT
providess. then OTT providers likely could not achieve the requisite economies of scale. The
importunce of the quality of the combined online content portlolie 18 precisely why the proposed
merger exacerbaws the hamm essociated wilh this strategy: To compele effectively ageinst

tradilional video offerings, OTT providers will need access to the online conlent locked behind

&1 Bring Sielter, A trrckle of fife streains on the weh, NEW YORK TIMES, Feb. 18, 2010, al L5.
4 TV Everynohere, HusINESSWEEK, Mar. 10, 2011, avallable af
heep:tiww w businessveck com’magarine/contentf 10 12/b417104 1598 366.Iim.
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TV Everywhere's walled garden. And Comeast’s acquisiion of NBCi’s anline properties
enlyances the value of TV Everywhere’s content portfolio.

36, Despite the critical role Time Warner played n formulating Comcest’s (ying
strategy, Coincasl ergues that Tine Warner’s profits essociated with TV Everywhere shonld not
gnler rhe foreclosure calenlus here:

Conceding (the absence of sgnificaut premivm content conirolled by NBCU, Dr. Singer
clalms that Dre. lsrael and Kalz should alzo have considered Time Wamer's video
comenl. This refiects a misundersianding of 1he model, which considers costs 1o NBCU
and gains to Comcast. Time Wamer’s profile do nat enter the analysia.”

If Time Wamer's unilaleral refusal to deal with OTT providers were nol profitable, bul
Comcast’s and Time Wamer's coordinaled refoszal 10 desl were profitable, then asking whether
Time Wamer benefils when Comeast acquires online contenlt is reasonable. Bul [ aever argued
that Time Wernet's incremental profits shounld enter the foreclosure ezlculus. Rather, 1 explaived
that the Commission should consider Time Wamer’s fooiprinf when messuring the likely
anlicompetibve ninpact oo JTT providers associated with Comcast’s decision to acquire
NBCU s online conteni and then place it behind the Xhnity welled gardem.

7. Finally, Comcasi’s economists argue thal Time Wamer's video coutent should not
inform the loreclosure analysis.

Dz, Singer ¢lgime that one should alse cansider Time Warner Cable's vides comlent in a
fareclosure analysis. He offers no rvidence tha Time Wamer Cable and Comcast are
somehow colluding, arxd he ignores the fact that Time Wamer Cable no longer has a
significant interest in programming networks, since its 2009 separation from Time
Wamer Inc.™

On the contrary, my inilial report recounied at leasi three inziances of collusion against content
providers: establishing iN DEMAND's pay-per-view service, establishing TV Everywhere, and

collectively purishing the WFL MNerwork. Furthermore, even if Time Wamner Cable has shed ils

&5 Opporition al 185,
66, foraed & Kaf: Repfy, 4214,
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programming networks, it still holds signiticant rights lo distribule video prograinming on the
lnlemet. By refusing o prant OTT providers access to its online portal, Time Wamer can
miligale the risk of online video®s evalving inlo a nival platform for video customers. dMoreaver,
Time Wainer's exclusionary condact mdirectly benefits Comcast: With access o Time Wamer's
online content portiolio, OTT providers operaling in Cowmeast’s lermitary oguld provide 8 more
compelling offering to Cowncast’s cable elevision sobscrbers. Avvordinply, U is ceasunable to
“consider Time Wamer Cable’s video contenl in a foreclogure anelysis" relatmg to Cowncasi-
NBCUL
F. Comeast Fails to Defend Its Online Autheatication/Tying Folicy

38.  Comcast’s aulhentication policy for online video amounts to a lie-in: A broadband
user camnot gain access 1o online video content withaut verifymp her subscnption 0 Conscast's
cable television service.*’ Siated differently, Coincast ties access to ils online eonlenl (o its
digital cable television service. In a traditional tie-in, a fims with market power in product 4
refuses (o supply 4 unless the customer also buys prodoct A froin the . A vanalion of this
policy is that the firm zlso refuses lo supply B unless the customer buys product A—in other
words, neilther product cin be purchased separately. Here. Cowmncast has significant market power
in the supply of ceble television service within the regions it serves; Comeast’s inarkel shares in
four DMAs implicaled by the proposed ansactious ere as Ligh as 60 percent.”® In the [oon of &

iraditional tie-in. Comcasl refutes to supply digital cable television service (the 4 product) unless

&7  This discusuen focuser on Comeam's excluciomry palicies vis-d-vis end ueers, Comeast also engages in
exclusicnany conduct wis-A-vis mdependent comtent ownert. [n particalar, Comeast conditions access m ity cable
televigon plalfenm on s conlent provider’s agreement net 1¢ distribute ils conlenl online. A complele remedy would
addrems Copucean’s exclvionary conduel on 1bis side of e markel by prevening Cameaw Fom copdilioning
carriage n 1hs way

tR. According w SWL Kagan, Comcast’s MYED market share i Chicago, Philadelphia, San Francisco, and
Miemi ate 61.6 percent, 53,4 percenl, 57.8 percent, and 593 percent, respeclively.
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ils custorners also obtain {for tree) access to its Un Demand library ooline (the 8 ;;lu'\r;u:lru:t}p.ﬁ';I Ou
ils website, Comcast expleins: “More enlertairunent access. An On Demand libraty approaching
20000 Ulles 15 yours to enjoy wherever you want. Best of all, many of your fevorite programs
are availablc online anytime—for ne addivional charge,“m In addilion, Comcast refuses 1o
supply access 1o ils online portal uniess a customer can aulhenlicale that she subscribes 10
Comcasi’s cable lelevision service. Neither product may be purchused separately,

39.  The ohjeclive of Comeast's be-in is to prevent any developmenl of online video
as an allernalive meolaniam for watching cable progromniing. Cormcast has commented 1o 1he
FCC that it considers online video to be a viable threal to its cable lelevision franchisc.”' This Ge-
in is likely atimed at impairing rivals thal aggregale online video contenl in one porfal and ride
ever the lop of & broadband conngglion, called over-the-top or OTT providers. From evolving
mto rival MVPD suppliers iu Lhe toture. (Although the lie-in oould impuir other onliue video
providers in simlar ways, we fovus an lhe compelitive impact on OTT rivals here.) By including
Xfimiy at no additional charge, Comcast has effectively set the imputed price of X finily at zero.
Thus, customers loyal o Clonicast’s cable lelevision service would noi likely pay a pesitive prive
for a rival’s online video service; they get a similar service for “free.” Because of Comecasl's
authentication policy, which requires broadband users to verify 8 subsceiption to Comcast cable
television, if 1 Comcasl cable lelevision subscriber were to cancel Ler cable Llelevision

subscription, then she would be prevented from accessing Comcast’s video library anline.

&9, According 1o ils websile, every digitad cable television package thal Comeast sells includes access Lo ilm On
Demand librery. IR conmast, a subecriber can pet Aasic cable service for §15 per menth (in certain areas) withool
aceess o Comeast’s On Demand library.

70 . Jee Xfinity Where Yoo Wanr, evailable ar higpetrenww xfinity com‘clioice-and-controlfwhere-you-want,
Comcast's ecopomists also admil that Comeast's cable televizion “[cJonsumers do not pay exira for Fancast X{inity
TV beyond the cost of their cable service. . . . Terael-Karz Repip, Y 267,

71, Comcast Comments in Annual Asscesment of the Stalus of Competition in (he Market [or he Delivery of
Video Programming, MB D Mo. 06-189, al 30-31 {rel. Nov. 29. 2006) (“Many natworks have jumped head-hirst
into Inlernet video, providing consumers with an infemalive alternafive 1o iraditiona) TV-set viewing. ™) (emphasis
added).
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Moreawer, it 2 Corncast customer were to drop her cable television subsedption, the standalone
price of the cahle madem service wonld increase to a “penally proce™ as a result of Comcast’s
bondled-pnomg scheme, further squeezing the available marging of OTT prowiders (assuming
the OTT provider were to compensale lhe subscniber for her lorgone “rebate” on broadband
service).” Asswning generously that the costomer could replace Comcast’s cable Inlemet
service with u competitively priced breadband offering, an OTT provider wonld siill be impaired
in its abilily to compete elfectively with Comcast to Ihe rxten) thal non-loyal customers perceive
the online conteni. belund Xfinity—whach, after the iransacton, wounld include NBCU's online
eontent, inuluding Huln—to be musl-have programming; if switching to an OTT provider meant
loging access to that musi-have programming, thenw most cusiomers would stick with Cameast.
Thus, the proposed transection would reterd both comd-cutting activily among Comcast
nustomers and innovation in online video generally.

40,  Comeasl defends ils authemticetion policy by uating thu mrthentication “is &
cemeept [hat i5 being pursued by an amray of coatent owners and disrihutors looking to
appropriately monetize their conlent as Intemet delivery becomes a more significant factor, and
Comcasl is an early adoprer of (he concepl.””” That other cable operators who belong b TV
Everywhere—sa collaboration among cahle operators Lo facililate their dealings wilh conlent
providers—require  aulliendcation does not make Comcasl’s anthentication policy
procompetitive, esgecally given Lhat this aullenticalion policy was designed in & coordinaled

Toshion. [n the absence of the coordination between Time Wamer and Comeast, it is possible that

12, Bassd om ap Augus b, 2010 interview wilth a Cormncast gervice representative, (he siendalone price of 12
Mbps cable modem fcrvice in Washinglon, D.C. waz §59.95 per monih. A bondle the included (he same cable
madem service and cable lelevizion service was 3101 90 per monith, Becavse the comparable cable welevision service
was priced #t $56.95 per mondly, the impeted price of the cable modem service in the bumdle was 544,95 (equal o
£101 .90 lear £56 95) Thus, Comcast imposes a 51500 penalty per monh on cuskaners who purchase cable modem
service only.

T Oppasition a0 205 o WM.
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the TV Everywhere mode] would not even exist. Moreover, conduct permitted for cerlain cable
operalors might be anlicompelilive when practiced by others. For example, the nou-
diserimination provisions in the Cable Act pertain to vertically integraled cable operalors only; a
standalone cable operator iz not subject lo the zame duties in its dealings with cable neiwocks.
The size of the cable operator’s footprint also warrants dilferent treatmenl under the law: If a
cable operator with five percenl of the nalionwide MVPD market tied ils online porlal 1o a cable
television subscription, Lhe associated market-wide foreclosure would nol likely be sufficient Lo
impair an OTT provider. Because Comcast is the largest MYPD, its practices cannol be defended
by citing similar conduct armong smaller cable operalors, which indeed also increases the
collective foreclosure of OTT providers.

41. Nex(, Comcasl argues that ils conduct regarding Xfinity does not congtitule an
anticompetitive tying arrangemenl under Jefferson Parish’’ because Comcast's cable television
and online video service constitule e single, fimshed product, and becavse the associaled
foreclosure share is too #mall.” To ascertain whbether Comecasi’s Xfinity and its cable televisiem
service are nol separate products (and therefore not subject to Lying law), we refer Lo Professer
Elhiauge’s 2069 Harvard Law Review article on tyiug.”® Professor Elhauge defines the crilers by
which courts are instructed 10 evaluate iwo oiferings by a firm: “Tius, bwo items are a finished
product linited to the law on refusals o deel end price squeezes only if the defendanl’s buyers
would nol buy the items separalely eveu without the conduct, nnd the rival seeks lo compel the
defendani 1o sell an dem Lo the nval so thal 1l can meke the same Buished producl. Jf the

defendant’s buyers would buy the items separately absent the conduct, them the items are

74, Jeffemon Farish Hosp. Dist. No. 2 v. Hwde, 466 115, 2, %-11. 13-15 {1984} {“Je[ferson Parish'™).

5. Oppasition al 205,

76. Einer Elhauge, Tving, Fundled Diwouns, and the Death of the Single Monopely Profii Theory, 123
HarvarD Law REVIEW 108 [200%) femphasis added).
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separate products subject to the law on iying and bundied discotnss.™’’ Accordingly, the
relevant inguiry here is whether, in the absence of Comeasi’s Xfinity bundle, consumers would
purchase online video and cable 1elevision separately. Given the significant inroads onlire viden
services liave made—a near doubling in the consumplion of online video from 2008 to 200%™ —
il 18 reasenable to believe that conswners do in fact buy onling video and cable television service
separately. Because copsumers wonld purchiase onlive video and cable television separate]y. and
because OTT praviders are nol seeking access to Comcast’s online pertal with the intent of
rcselling thel service at the reteil level, the proper lens through which to assess Comcast’s
aulhentication policy 18 Lyiug.

42, Cowncast inisinterprers Jefferson Parisk in its assertion thal the foreclosure share
assorialed with Comeast’s autheutication policy is too small o be harmful. According to
Profeasor Elhauge, Jefferson Parish upheld s “‘quasi-per se rule” that bases liability iy a tying
cage o tying power—and not on the associated foreclosure share—except 1n cases invalving
products Ihat Liave a fixed ratio and lack separate wiility.” Thus, Comcast is incorrect to cite
Jefferson Parizk gs the basie for a requirement of substanual ted market foreclosure ¥ Even if
lying law requmed a sipnificant [oreclosure share in b}l lying maitas, such 8 eanditian wauld

appear to be satizfied here. By requiring ouline users 1o purchase a cable televisiou subsenption,

7. Id. Bt 466-67.

78. commScore date shows NP war g bligering yeor for onfine wviden, YIDEO NUZE, available at
bitp:/farwew videonuze comblogs T2010-02-09/comnScore-Data-F hows- I 009-Wis-a-Blis te ring-Y ear-Tor-Cinline-
Video-Slides-Available+&id=2425 {cilmg comScor daia).

9. Effauge, supra. at 402, Professor Elhaupe summearizes Lhe moling av follows: o Jefferson Parish, the
Supreme Court copsidered and rejecled the argumient thet il ehould overmle the quasi—per ze rle and requirz a
substantial Lied forecloswre share, [ justified the Jact that the quasi-per s¢ rule required iying market power rather
than 2 substantial lied foreclosure share by quoting extensively from the above Foriner dissent, incleding the above
proposition that part of the rationale was that, sepamte from any anticompetilive effects in the lied market, Lying
conld ereate price discrimination or exlzact individual consumer surplus on the bying product.” f2 al 422-23 (citing
Jefferson Parish Hosp. Dist. Mo 2 v. Hyde, 4646 11.5.2, 9-11, 1315 (1984).},

80. Oppesition al 214 0 728 {"As the Supreme Courl explained, plaintiffs must show hat the clallenged
resimint ‘foreslosed so much of (ke markel Booy penstranon by [the defendants’] competilors as (0 unreasonably
resbrain competition in te a(fected inorkel.” Seferson Pariah, 466 LS at3 1 1151,
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and by pricing its bundle such thal 1he impaied prce of its online video portal i3 zero, Comicest
forecloses rival OTT providers from roughly one quarter of all polential video subscribers—that
is, Comcasl's nativnal MYPD share. That fareclosure share alone would be presumptively
anticompetilive vnder antitrvsl lew."' Finally, becawse Comcast has coordinated its TV
Everywhere maodel wilh other cable television providers, including Time Wamner, the assaciated
loreclasure ghase exceeds Comeast’s MVYPD share.

IIN, COMCAST AND ITS ECONOMISTS ARE SILENT ON MY PREFERRED REMEDIES

43,  In my inilial report, [ offered a host of remedies that would address Comeast’s
likely foreclosure of must-have cable network propramming. including the soon-lo-be acquired
NBCU programming. The most important coutribulion is my opt-out remedy. Non-
discrismination provisiona have proven joeffective al forcing Comeast lo price ils affiliated
networks  a way that approximatea the prices charged by independent programming metworks.
Linder an opt-cul remedy, Comcast's subscribers would be uble (o opt oul of 3 Comcest bundle
of networks &t a rebate equul to (he wholesale poce charged hy Comcest for the affiliated
neiwork ldeally, the opl-onl remedy would epply 1o al] of Comeasl’s musl-have programuming,
including its RSN networks and eny chiaunels bundled with them. At a minimum, it should apply
lo the NBCU’s musi-have programming, inclnding the tea O&0Q brordcest afbliales, Comeasl’s
economists failed to eddress 1his remedy in iheir reply.

44,  With reapect o ouline ramedies, the most itnportant contribution [ nffered was the
requirement that Comcast end ity authenlicalion sclieme for affiliated onlme video content and
sell Xfinity on a standalone hasis. Online video service, from Apple’s iTunes Slore to Netflix,

free cerlain cousumers, inninding thage who only wulch e few shows throughont a year, from a

Bl Sge PHILLIP AREEDA, IX ANTITRUST Law 175 177 387 {Aspen 1991) ({indicating that 20 perceiit
fareclosuee 35 presumiplively anlicompetiive), See nfse HERDERT HOVENKAMP, XI ANTITRUST Law 152 160
{indicaling that 20 percent foreclosurs end an HHI of | 800 is presumplively anticompatitive).
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cable Llelcvixion snbscription. Before explaining our preferred remedy, it 18 worth uoling (hat we
are agnotlic about the lechnologes and business todels that will ulimelely constrain Comeast’s
market power. Accordingly, we inlend our recommendations here to be neutral loward whatever
procompenbtive husiness practwes companies use o help consumers col the cord. As the lale
ecouonist Joseph Schumpeler remiuds ua, “. .0l i not [price ot even quality] competition which
oounis but the competition from the new commeodily, the pew technology, the new source of
supply, (he new type of orgamzalion... which strikes oot at the margins of the profils and the
antputs of the existing firms but at (seir foundations and their very lives.™ Irrespective of row
firms end up snpplying video, without aceess to the musf-kave prograwming Comcast seeks 1o
acquire, even its most innovalive video-distribution rivals will oot be able to constrain its cable
prices. Conseqnently. the DO should desipn its remedy withent a digtribution channel in mind—
even Comeast’s distributiou channel—ao thal the markel may thoose the best videp distnbution
methods from mmong the competitors.

45, With thel caveal iu mind, the DOJ should compel Comcast to sell XEnity Lo all
bmadband users 4 la carre regardless of whether they subscnbe 1 Comeast wnble television.
Moregver, Comceast musl be required to end its authentication cequirement far dccessing its
online video library regardless of where such video resides. For example, should a post-merger
Comcasl inove its NBCU must-have programmeng (0 & different online channel—say, NBC.com
or even an i Tunes-like applicaton—Comcast must be required to sell its affiliated online coment
ta all broadband users without ary uuthentication requirement. These (wo measures would break
the tle-in and thereby ellow non-Comcast cable television televisions lo access NBCUs must-
have pnline conlent. It would also encourage non-Comeast broadband providers (o invest more in
their networks, as aceess Lo niust-have programming is critical Lo their business plans.

R 1OSEPH SCHUMPETER, CAPITALISM, SOCIALISM, AND DEMOCHALY 84 (Harmer & Beas, 19432).
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44. A reasonable limitation to this requiremenl 13 that Cowncast offer Xfinity by iisell
within ils cable television footprini only, otherwise Comcast would be compeling directly with
out-of-region cable operators m the supply of MVPD service. In addition, Comeaal cable
lelevision subscribers should be able to opt out of Xfinity from their cable lelevision package at
rebate equal to the standalone rerail price of Xfinity, With access to Xfinuty al a posifnve price,
customers sabscribing to an OTT or some other online video provider conld “cut the ond” to
Comcast’s cable television service and still be able 1o watch Xfimity content. Mareaver, with
access to Xfunity at a reasonable price, OTT providers could put forward a compelling offer to
Comcast cable tglevision subscribers.

47.  Becouse regulatiug the reiail price for Xfinily is apalhema w economisis, we
would prefer lo sndoce Comcast 0 price ils ounline portal at a reasonable level by requinng
Comcast to allow i cable customers (o opl out of Xfinily for a rebsle equal w Xfinity's
siendalone price. To nndarstend why Lhe opt-ouf provision is imporiant, consider what might
heppen if Comcast were constrained to provide Xfioity by itself with no opt-out provision.
Assyme a Cowncast cusiomer subscribes to a bundle of cable television and [nternet with Xfinity
(the “XAnity bundle’™) for $100 per wnooth. ][ the customer drops her cable lelevision service but
i7 allowed lo acoess X1inity pursnant 1o the a-Ja-carte requirement, then her new monthty charpe
is equel W (he standalone (pemshy) price of ceble modem service (360 per monlly) and the
slandalone price of Xhrity (to be sel by Comcast). Accordingly, en OTT provider indocing an
Xfinity bundle customer lo cut the TV cord has 2 monthly mergin of $40 less the standslone
price of Xfimty less e marginal cost of supplying enline video pervice. If Comeast sets the
standalone price of Xfinity al $40 per monib, then Ihe wnargn for the OTT provider vanishes.

However, if Comeasl custoiners may opl out of Xfinity at a rehate equal to the stendalone price
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of Xfinity, lien Comcas!’s incentive Lo squeeze OTT providers will be tewpered. Counlinving Lhis
example, if Comscast charges 340 per maonth (or Xfimty, then a Comcast customer paying $100
per month far the Xfinity bundle who apis aut of Xfnity would save $40, reducing her bill from
%100 io 360 per month for a bundle af cable relevision and cable Intemnet service.

48. 1 understand ihal one remedy under eonsideration is to compel Comcasl m
unbundle its Xfinity service from iis digital cable television service for Comcast’s cable
television cuslomers only. In our ophon, this remedy would not effectively promote the
development of online video. Such a linuied reguirement wouild leave cuslomers ne motivelion
to cul the ¢cord end leave OTT providers no entrde into the MVPD mearket. Supposing the 3-la-
carle remedy were limited 1o existing Comcast television customers. 8 Conicast Litemei-only
subhseriber eould not access Xfinity—mor conld 8 Verizon DSL or FUOS custommer. Withonl
access 1o Xfinity, customers would be disinclined 1o cut the TV cord end transition to an online
video service; cunting the cord would mean loss of accesz m the must-have oodime conlent in
Xhbnity, inciuding the soon-to-be-affikaled NBCU must-have enline cantemt likes sports and
news thal cummentty resides pn Hulu and NBC.com. Wilh little praspect for competilion frown
OTT providers, the price of Comcast’s cable lelewision service would remain stubbomly high [n
contrast, when Corcast is compelled to sell Xfinily i all comers on & standalone basniz, OTT
providers could thrive and (hereby Unpose significani price disciple on Comeasl’s cable
television secvice. Limiting the &-la-cane remedy to Conicast’s cable television cusiomers would
be merely reinfarcing Comeast’'s enlicompetilive lie-in; no one could access Xfinity wathout
autheiiicating e subscription lo Comcasl cable lelevision. In sum, if Comcast [s nel compelled 10
sell Xtity on an d-la-cane basis to all comers, then Comeast customers would not likely awitch

1 an OTT provider because they would lose access to (e must-have conlent thal 13 excitaive Lo
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Xfinity. This ergument presumes that custenners of an OTT provider could not access NRCU's
auline properties via aliemative siles such ag Hulv and NBC.com.

49,  To be fair, a limited i-ls-carte requirement might allow Comcast coslomers 1o
purchase a nval online video service with the rebale from opting out af Xfinuty., However,
depending on how Comcasl priced its standalone cable lelevision service (that is, wiltoul
X finity}), this opportunity could be severely limiled. For example, if Comeast offered its cable
television cuslomers a §5 per month rebale for apting gut of Xfinity, the OTT providers wauld
have 55 of margin (before conwidering Wieir costs) witlan which io lure Comcast customers ta
their online portals. Even if OTT providers could eamn a profit al $5 per month in revenues, there
is gtill no assurance they wauld (hrive without access to the musi-have online programming
behind the Xfnity porial. In sumn, OTT providers can only benefit consumers if OTT providers
can add as much value as consumers lose by cuiting lhe cord. By linking Xfirity actess—which
would include NBCU’s must-have ooline content (F the traosaclion were approved—o a
Comcast cable (elevision subscription, lie valne OTT providers add is largely atlenvered .

CONCLUSION

50. Having fully congidered Lhe reply by Comeast and its economists, | continue to
believe thal (he proposed transactian would reduce competition in the supply of MVPD services.
NBCU's broadcast programming is musl-have content. and as the Couninission recoguized in its
2007 Sunset Order, "a competitive MVPD's lock of accass io popnlar ron-RSN networks would
uol have a magerially different impact on the MYPD*s subseribership than would lack of acceas
to an RSN.” The best way for the Commission to preserve competiion from Comeas(’s
tradriional MVYPD nvels and from nascent OTT providers is v ensure thal non-Comcasl
customers have access w NBCU's musl-have content. Comcast bas proven roulinely that the

non-discimination provisions in the Cable Act are ganeable. Cameust will not efficiently pnce
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its affiliated, musi-have contemi—that is, price the content as if it were an independent
network—until i1 is exposed to ihe posaihility that 2 Comeest subscnber may opt out of a
network from Comcast’s digital tier at e rebate aqual 0 the wholesale price. Similarly, OTT
providers will not get their legs under them until Camcast is barred from requinog authentication
Lo accass Fancast Xfinily TV or its other mmsi-have online programming.

L

I declare under penalty of perjury that, to the beal of my knowledge aud belief, the foregomg 1s
true and correcl. Execuled on Augusi 19, 2010,

Norp s
f Hal fSiugcr C/
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