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barrier 1o enty 1o OTT providers. This extension and prowection of the cable bnsiness inodel
effectively “cabilizes” the Interel. 1lus elimmating compelilion, diminishmg innovation.
depressing investment in broadbaud deployment and uitimately eliminating fobs. In [acr, the
FCC recently conclnded (ot [nternet video and video devices are an important parn of
developing a National Broadband Plan.*

Applicants respond by arguing that anline video 15 nol a conpetitive platform 1o
iraditional cable,™ that they will not own any miusr-have content for Internel video distribution,
and that resoicling consuiners rom accessmg onliute videa inless they can first prove that they
subscribe 10 cable 15 acmally “pro consumer.” These arguments are not anly factually accurate
but also mconsistent with the public interest goal of increasing compe bon and inmovation.

A Online ¥iden Is A Threat To Traditional Cable Television, Despite
Applicanis® Claims.

As CWA duly noles al length in its Peririon. video prograimmimg on the Web is a
significant threal ta all MYPD distributars.™ Despite Applicants’ assertions now that online
video is a complement o cable television, both Comcast and NBC have argued that online videc
i5 a competinive pffering. Comeasi has argued thal ouline video presenis a sygnficaiu threat 1o
s cable videa tranchise and provides consumers with “an nileraciive aliemative to iraditional
TV ser vigwing."™ Sirailarly, NBCU previonsly told the Commissian that “[t]he Internet as a

distribintor of high-quality video programminug has reached the tpping point.™

* Comment Sought on Fideo Device Innovation, NBP Public Notice #27, GN Docket Nos,
09-47, 09-51, 09-137; 5 Docket No. 37-80 (Dec. 21, 2009),

& Oppaosition ot 86.
* Petition at 39.
5 Comeast Camments i Annnal Assessment of the Stams of Competition in the Marker

for the Delyvery of Videa Programnming, | 3th Annual Report, MB Dkt No. 06-189_ a1 29-30 (rel.
20
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Just last imonth, i a different proceedine belore the Comunission, NCTA tecognized he
compentive uauire of online video distribunion by identifving numerous, cownpeting digital
distribunen plaifornis — from DBS providers such as DISH Nelwork end DirecTV, teleco TV
providers such as AT&T and Yenzon, to “over the lop” video prowviders ndiig on personal
compurers, gaming stations and relai) televigions.™

To demaonsirate that enlne video 15 a complement Lo traditional video service. Corncast
eapens Drs. Isracl and Katz would have needed [o provide evidence that the demand for cable
lelevision increases with a decrease in1 the price of online video™ But they f1il 1o provide any
such evidence; rather whar they olfer is nothing 1more thau conjecture.”

As Dr. Smger rightly notes_ a growing body of evideuce demonstrales thar OTT videa is
rmerglig and will continue 1o grow as a challengre to the current model of multi-channel
distrbunon of programining.”’ For example, & new Pew study found that 69 percent of adult

Inlernet users — or approximately 32 percent of all Ainericans - have used the luternet 1o waich

Jau. 16, 2009). In addressing lntemet video, Comcast fnther indicated that “All of these
modalities of commumcalions are important to youuger consumers, all are part of the paradigm
shik 10 a *whal-you-want-when-you-wani-it’ wocld, and alf of them compere wirk traditional and
raf-so-traditional video distribution techimogies for tune, attention, and dollars.” /4. a1 59
(ermnphasis added).

*" Reply Camments of NBC Universal, Jr the Mader of Annual Asressment of the Status
of Compertitivn in Markets for the Delivery of Video Prograrmming, MB Dacket No, 07-269,
Auyg 28 7009

* Comments of NCTA, luly |3, 2010, in ALLVID procecding. See ofso Time Wamer
Comments {“Internel conuecled relevision sets give consuiners the ability 1o iastantly siream or
downlaad television programs and movies from a growing variety of sources, mcluding
integrated ‘“widgels.””). '

“ Sinper Reply at 23 1 28,
.
L a 22427,
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or download video.™ In addition, research company comScore, Inc. repored (har nearly 178
miilion U.%. lieriiet users watched online video during December 2009.™ During (hal same
month, Hulu ranked second among U.S, online video sources on the Web, with wuore than 1
billion videos seen.’® According o tecent press reports, Hulu.com, ap aggregatar (or onling
movies and television, lias grown so successful that it inay soon o publie with an offering (hat
could value the company upwards ol $2 billicn.”” Indeed, Hulu posted more than 566 milkon
ads 10 Jume, ruore than double what comScore caleulated for YouTube.™

B. Contrary tn Applicants’ Claims, Holu and Fancast Xhinity Are Must-Have
Content For Online Competitnrs.

As CWA demonsirates, Coincast’s acqmisition of NBCU will give w conuol of 32 online
properties, Kev among them is Hulu.com, g hub of more than 1,700 primenime cable, welevision

and movie videos, As & joint ventnre of NBUU, Fox (News Corp), and ABC Merworks (the Walt

2 “The State of Online Videa,” Pew Julernel & American Life Project, June 2010,
available al hirp://pewinterner. ore/R epors/2010/51ate-0F Onling-Video/Suimnary-of-
Fiudings aspx?r=1 {accessed on Aug. 13,2010},

11,5, Ouliue Video Market Conrtinues Ascent as Americans Watch 33 Billion Videos in
December, Press Belease, comScore, Inc,, Feb. &, 20140, available ac
linp/comscore comn'Press Events/Press Releases: 20100000 S, Onbine Video Market Continu

es Ascent as Americans Warch 33 Balhon Videos in December (accessed ou Aug. 16,
2010),

M

™ Andrew Ross Sorkin and Michael J. de la Merced, Hulu fs Said 1o Be Ready for an
FREONY . Times, Aug. 16, 2010 a1 Al avalable aL
hitpfwww nytimes com/201 0/08/1 d/technoloay/1 6hulu.itml? =2&reFiechnology (atvessed
on A L6, 20000,

o
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Disney Company),” it alfers video content from tiose programmers as well as hundreds of
others,

The Applicanis clann that Hulun and Comeast’s online [nternet content portfolio,
Fancast.com (Xfinity), are “oaly two of the hundreds ol websites on which video prograimming
is viewed onling, "™ However, NBCU''s anline properries are easily distinzmshed from allier sites
because they provide “musi-have™ content lor OTT providers. Because broadcast networks. as
well as |ocal news, regional spons and a library of videq content, constitute must-haves in he
traditional video space. it follows that Huln's aggregation of enline broadcast programming
constitutes must-have prograinming lor OTT providess.

Finally v an aniemplt to diminish Hulo's importance, the Applicani= 2igue that NBC.com
would post the same NBC content as Hulu, But if the merged eutily were 1o deny access 10 Huluy,
it would most likely block au OTT provider's access to NBC.com as well.”

Ax CWA made clear in 115 Perilion, some of the most compelliug conteul is available o
Hulu.tom™ and throush Fancast.com. The suceess of OTT business models depends on access 1o
this must-heve online content.

L Applicants Would Expaud Authentication and Tying Practices To Block

Consnmers From Choosing Their Own Content aud Restrict New Qoline
Pruviders From Creating a Portfulio of Coutent,

CWA's Petition and Dr. Singer’s declaration describe how Coincast’s practice ol

requirinp cuslomers to aulllenticale dieir cable subscnption i order Lo access anline content

" Hulu's owners zlso juctude Providence Equiry Partners. Sev
hirp:/fwww lulu comfaboul,

™ Opposition at 114,
™ Singer Reply at 26 % 32.

WA Petition at 40
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amounts 1o a tie-in™ Put another wav. under the TY Everywhere model. Comcast ties access (o
1ts onling portal Lo s digital cable television servive.

As CWA detailed in its Petition, Comcasi’s tie-in may impair dic ability ol in-region
MVPD nvals, mchuding OTT providers, to commpere elfectvely by tying access 1o its enline
content portfolio io the purchase of Camaast cable television service ™ The objective ol
Comcast’s tie-n 15 to prevent any development of online video as an altematve mechanism tor
wutching cable programming. This tie-in is likely aimed at impairing rivals thal aggregare online
video contend in one ponal and nde over ihe iop of a broadband connection, called OTT or OTT
providers. from evelwng nua rival MYPD supphiers i e farure.

The Applicans cnngue CWA’s conclusion that Fancast Xfiniry consturutes an unlawful
u,q'ng, claiming that because cable television and online video service belong in the samie
product market, a tying arrapngement cannnt exs1. ln delense of this assertion, the Apphcants
misapply Jefferson Parish 1o support the premise thal tying caunor exist unless iwo separale
product markets have been linked * The Applicants lunher mischaracienize the Jefferson Parish
decision by claiming that “no pornon of [any] market which would otherwise have been
available to other sellers has been foreclosed.” Yeu the Applicants’ reliance on Jofferson Farfsh
for the econonic asserrion that the tie-in hinges on whether Comcast’s cable 1elevision and
online video service conslitute a single hinished product is patently incorrect™ Instead. CWAs

Dr. Singer points 1o Professor Einer Elliauge lor the standard by wlich couns evalnate two

" Singer Reply at 28 1 36.
* Petition at 44.
"* Opposition at 203, n. 704 (citing Jefferson Porish, 466 U.S. at 21),

5 Opposition a1 205 n, 704,
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offerings.® Professor Elhauge notes that “hwo rems are a Ninished product himited to the law on
refusals 1o deal and prices squeezes only if he defendant’s buyers would not buy the 1ems
separaiely even without the couduci ... [t ihe defendant’s buvers would buy the jiems separaiely
absent the conduct, then Lhe itlems are separare produets subject o the law on tying and bundled
discounts.™*

Dr. Singer properly concludes that because consumers would purchase onhine video and
cable television separately”” and because OTT providers do not seck access lo Comcast’s enline
portal wiili the intenl ol reselling service at the retail level, Comeasi’s authentication policy
constimites tying. ™
IV, THE PROPOSED TRANSACTION POSES HARM TO EMPLOYEES.

To ensure consumers benelil from compelilion. Comeast should be required 1o provide iis
nvals with ils affiliated progranuning, specifically, the Comnissien should compel Comeasi to
make 1= progranuniug available to all rivals et reasonable and non-discriminatory rates

regardless of method of delivery. In its underlying Petition, CWA presenied evideuce rhat the

proposed acguisiien of NBCU wall itkely result in the joss ol good jobs.* CWA noted that the

Y Singer Reply at 25 |citiug Emer Elhauge, Tying, Sundfed Discounrs and the Death of
the Single Monapaly Profit Theory, 125 HARVARD LAw REVIEW 399 (2009},

10 Id.

7 As CWA has staied in its Petition, Comeasi ines told the Commission that it considers
ouline video (o be a viable threar 1o its cable 1eleviston [tanclise. Comcasi Commnents in £ 3k
Arnual Video Competition Report, at 29-30 {uoliug that “many networks iave jumped head- first
into Internel video, providmg consumers with an interactive alternative 10 traditional TV-ser
viewing. "] Despile these commenis. the Applicaals claim (ha1 online viewing of video “makes
up onky 1 minall fraclion ol total videe viewing.” Opposition at 202,

** Singer Reply at 31,

% Petition at 3.
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Applicants [8il 1o make any concreie, veriflable and enforceable conmitments 10 maiitain johs.
Comments filed by other inierested pares underscore CWA's concerns. The Illinois A omey
Generzl noted, ihe “merging companies argue thal 1hesr merger will result in “elficiencies,” but
{hat ofren rranslates into job cuts.”™ Addirionally, the Writers Guild of America, Wesr, Inc.
("Writer's Gmild™) poinied o reductions n news and public affairs programuming siaffs across
the indusiry as a result of prior consolidatious.” The instant proceeding will be no different,
Writer's Guild states; “The resuli. will be Jess chaice for both writers secking einploymeni
withiy a shrinking pool of employers and consumers seekiug diverse enlertainment, news and
information.””

Contrary 1o the Applicauts’ assertions, the Commission has determined that labor
cancerns [all within the scope of the policies and objectives of the Communicalions Act. Il an
appiicant has acted in viglation ol the public pelicy cancerning labor relations, "an analysis of the
substance ol these practices inust be made 1o delermine their relevance and weight’™ with respect
to the applicant s ability ta use its requested license in the prblic ierest.”’ [f an applicant’s
conducl “portends a position toward statgu employees contrary to the public policy reflected by

the [National Labor Relations Act] ... such canduct mnst be evaluaied 10 determine whaiher (he

® Responsive Conunents by the People of the State of llinois by [linois Altorney
General Lisa at 5, filed July 21, 2010.

"I Commenls ol Writers Guild of Americe, West, Inc., June 21, 2010,
& Reply Comments of Writers Guild of America West, Inc. at 2, July 21, 2010

 fu re Application of Gross Telecasting, Inc., for Renewal of Licenses of Stations
WIIM, WIHM-FM. WIIM-TY. Lansing, Mich., Dkr. No. 20014, 55 FCC 2d 295 (1975)(ciring
Fiofation by Applicants of Laws of ULS., supr., at 401, Cf. The Western Cannectiout
Broadeasiing Co., 44 FCC 2d 673 (1973) (" Gross Telecasting™).

26
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Iacts preclude the public interest finding required by the Communications Act.** In recent
merger proceedings, the Commussion hes censidered the public interest benefs of a company s
commitment 1o employees ™

Comcast/NBCU could sigmificantly enhauce the public mterest henelis ol the proposed
tapsachon with positive aud enlorceable committuents that the ransaction will not resull in tie
loss of jobs, employment siendards, or umon representatian avd that the new entiny will uphold
the higlesr standards o workers rights.
Y. THE COMMISSION SHOULD IMPOSE YERIFIABLE CONDITIONS TO

PROTECT CONSUMERS FROM THE ANTI-COMFETITIVE HARMS OF THE
PROPOSED TRANSACTION.

A. CWA's Remedies Would Protecr the Public Tuterest.

The Applicants™ asserttans Lhal the Transactiov would bevefit the public nlerest —
including its voluntary public mierest commitments — [ail to awehorate the anticompetilive
harine w consmners of cable lelevision and gnlive video services and workers in the iudustry that
would resull o approval of the Transaction in its present form.  The Commssion should
mlervene to prutect the public against anti-cowpetitive abuses that would anse fom thry

unprecedeuted media combination by adopting the following safeguards.

a. Remedies Thal Would Protect Competifion in the Troditiunal Yideo Market.

1, Comeast-WBCLU should be compelled 1o sell its affiliate networks 10 MYPDs on an

unbundled basis, thereby barriug Comeast [rem 1ying its marquee networks (an NBC afhiiale,

¥ Grass Telecasting, 55 FCC 2d 296,

¥ i re Applications of Puerio Rico Felephone Authority and GIE Holdings LLC,
Memorandum Opmon and Order, FCC 99-22 99 37, 58 (Feb. 12, 1599) (fmding that, where
GTE Holdings pledge not 1o make any irvoluntary terminations of PRTC employees in order o
provide job stabilny, “the public could benetit from GTE Holdings’ commiwmenis 1o ... PRTC’s
cmployees™).

27
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RSN or nattonal sports programming) 1o lesser progranumng. In addition, 1o ensure reasonable
wholesale prices, the Commission should compel Comcast o offer opi-oul pricing ol its

nelworks 10 its own cable television subscribers.

Such a condition 15 necessary o reduce & vertically integrated MYTD’s incentive and
ability o inflate wholesale prices. Currently cable operators inay demonstrate compliance with
the Commission’s program access rules by charging all rival MYPDa3 the same pnice for
programming. A verically-iniecraled cable operatar can charge all of its rivals the same inllated
price for an 2ffiliated network becavse it will realize a gain fom the hugher costs incurred by
rival MVPDss. Thus,  vertically-iniegrated cable operator can direcily increase its rival MY DDs'
costs by inflating its rivals’ cost of program access. The program access dispute process often
focuses on similar prices charged, bul fails 1o address the vemically inlepraled cable operatar’s
incentive Lo set artificially high benclunark rates. This competitive harm can be addressed by
requiring Camcast to sell affiliated nerworks (o MYPDs on au unbundled bavis, and requiring

Camcast (0 offer opt oul pricing to ils own MVPD customers at the same whinlesale rates.

Z. Councast-WBCU should be prohibited from offering bulk prograimning discounts, either
by express terms or througl punitive pricing, which are frequently used lo iImpair new entrants

and smaller providers.

3 To discourape Comcasl-NBUL from discriminatiog in its carriage decisions on the basis
of affiliation, the Coinmission should refine 1t curcent prograni-carnage adjudication process 1o
mglude; an expediled complaint process; a baseball-sryle athitration process; and a swill

timetable for resoluton of complaims.

28
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4. Comicast-WBCU shiould be barred from tying the purchase of the new entity’s cable

television service w is sei-lop bax.

3, Wiih respect 1o the NBCU Q& O afliliates: (1) Comeast should be compelled 10 emer
binding baseball-style conunercial arbitration for dispules over retransmission consent; and (2)

rival MVPDs should be allowed 1o carry the NBC affiliate during arbimation,

C. Remedies That Would Protecl Competition in the Online Video Market.
6. The evidence presented above sugges!s thar 3 primary maotivation of the proposed
transaceon 1% 1o extend Comeast’s market power 110 online content and to impair the ability of
vonsumers to access online content and OTT providers 1o compete for Comeast’s cable video
snbacribers. The Commission should consider the followmg remedies w address this poteatial
abuse ol marker power. Comeast-WBCLU should be burred from tyving access 1o online content ta
the purchase ol a cable video snbscripuon. Online users who access the lulemet via any
broadband access provider slould be pernilled 10 access content on a standalene bamis. Comcast
must be required 1o disconninue s authentication requirement for accessing online video
regardless of where the prozramming resides.
1 addition, the Commission should compel Conicase (o sell its Xfinity porial 1o all broadband
users repardless ol whether they subscribe to Comicast cable televisian, Comcast cable television
subscribers who opl oul of Xfinity from his or her cable lelevision package should receive a
rebate equal Lo the standalone retail pnce of Xfnily Dy adopling 1his approach, the Commission
can avold regulating the retail price for Xfinily and can induce Comeast 1o price ils online porial
reasonably.

Such measurcs would break the te-in of cable and online services and allow online

viewers who do ool snbscribe o Comeasr cable lelevision to access Applicant’s musl-have
9
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onhne content, Because the Apphcanls did nor dispute this remedy in CWA's Peution, the
Commission should consider this an appropriate regulalory saleguard o cucourage continued
growth of alternative ouling video providers.

7. Comeast-NBCTJ should be barred from requiring an mdependent network 1o restrict its
video programming irom being carried online in order 1o zamn camage on the Cemcasi svsieln.
The Comunission should apply the program access protections to OTT video providers, and it
should extend those protections in the event ihat Comcasi-NBCT) s alliated programming i
poned or replicated online.

8. Given the pivotal role that Huln con plavs as an aggrepator ol network 1elevision
programming on the Inteniet, the combined compnuy should be compelled 10 divest NBCU's
partial ownership in Hulu.com within one year of the acquisilion,

D. Employmeni Proleclinns.

Quality programming and service depends on adequale stafling by career, skilled
emplovees. The public interest benelits ol the propased merger should be Lied 10 commibiments
by the Applicants to maintain or grow jobs and uphold the ghest siandards of employment and

workers’ nights,

g, Comeasl-NBCT should comimit o maintain or grow employinent levels aller the

trensaclion,

10, For empioyees who have elected to have representation righis, the mmerged entity will
respect and recognize the collechve bargaimng stalus nf s 2mployees that exisied prior 1o

transler and will 1ake no action to underimme thar siatns.
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. Employees with collective bargaining dagreements who will now work with the new entry

will have their existing contracl recognized by the new lanchiise owner.

12.  The merged entiry will lake no action lo undermine the rights of employees wlio seek

union representation.

VI. CONCLUSION
CWA has demonstraied that proposed rransaction hreatens Lo hann consuniers in the
traditionsl and online video markel. The Commission should adopt meamngful and enlorceable

remedies (hat CWA proposes to protect consumers and the piblic interest.

Respectfully subimired,
/s
kevii J. Martin Debbie Goldman
Jenmiler & Ceura Comumunicalions Workers of America

Cowrsed for Communications Workers of
Ameriva

Augusr (92019
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CERTIFICATE OF SERVICE

1. Ryan King, hereby certify that on this 1%th day of August, 2010, | caused tue and correct
copies ol the loreroing Reply 10 Comcast-WBCU Opposition o be served by postage pre-paid

first-class U.S. Mail on the lollowing individuals:

Kalthryn A_ Zachem Brackerli B. Dennision, [T

Vice President, Rerulatory and State Senior Vice President & General Counsel
Legislative Affars GEMERAL ELECTRIC COMPANY
COMCAST CORPORATION 3135 Easton Tumpike

2001 Pennsylvama Avenue NW, Smile 500  Fairlield CT 06828
Washington DC 20006

Richard Cotion Joseph W_Waz_ Jr.

Execuhive Vice President & Generai Counsel Senior Vice President, External Aflairs and
NBC UNIVERSAL, INC. Public Policy

30 Rockefeller Flaza COMCAST CORPOBRATION

New York NY 10112 One Comcest Center

Philadelphia PA 19103-2838

Rouald A. Stem Margaret L, Tobey

Vice President & Senor Compention Vice President, Regulalory AfTairs
Counsel NBC UNIVERSAL, INC.
GENEFRAL ELECTRIC COMPANY 1299 Pennsylvania Avenue N'W
1299 Pennsylvania Avenue NW 9" Floor

9 Floor Washiugon DC 20004
Washington DC 20004

Jordan Goldstein A. Richard Metzger, It.

Semor Direcior, Regulatory Affairs Reginag M. Keeuey

COMCAST CORPORATION Lawler. Metzger, Keeney & Logan LLC
2001 Pemnsylvauia Avenue NW 2001 K Street NW, Suite 802
Sute 500 Washingion DT 20006
Washinglon DC 20006

Bryan N. Tramour Micheel B, Hammer

Kenneth E. Saten James L. Casserly

David B. Solomon Michael D. Hurwilz

Natalie G. Roisman Bnen C. Bell

Wilkinson Barker Knaner LLP Willkie Farr & Gallagher LLP
2300 W Street NW, Suite 700 1875 K Street N'W

Washington DC 20037 Washington DC 20006
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Anhur J Burke

Rauan P, Harty

Rajesh James

Davis Polk & Werdwell LLFP
450 Lexingion Avenue

New York NY 10017
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Ryon King
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Belore the
Federal Commnnicalions Commission
Washington, DC 20554 FILED/ACCEPTED
18

In the Matter of ) AUG 2010

) Fgcieral Communicaons ComAiission
Applications for Consenl lo the ) Diflce of e Gecrelary
Transfer of Control of Licenses )

)
General Electric Company, )
Transleror, }

}
To )

)
Comeast Carporation, 3
Transferee )

EEPLY DECLARATION OF HAL J. SINGER
T s T O U P UUPTR 2
L Comeast’s Likely Denial of Access to or Excessive Pricing of NBCU's Local Broadcast
Affiliates .. b

A Cmncﬂst Alleges lhai lla- Hlslmj,r of Restnclmg Acceas tu Al'ﬁlmtﬂd Spurls
Prograrmming in Chicago end in Philadelphia Provides No lnsight o Comuast’s

Likely Behavior HEre.......cccoe it cantasmanan e seseessas s ssssssssssenses 7

L. Like regional sporls programming, local broadeast programming is a
IIUSt-RAVE MIPIL....oruiieceeceeceeceeessesaesaessssaes sesssssssasssssassassasssnces e sessasssssbonsrmrmes g

2. The competitive circumstances thal mduced Comcast’s exclusionary
condnel in Philadelphia and Chicago are (he same or Worse..........cceeue 10

B. Conicast and Its Economists Fail to Understand How Comeast’s Cumrent Market
Share Likely Understates the Diversion Ralio... T .12

1. Use of current market shares does nﬂl couslder Comeast’s mverage of

cable Liouseholds within a DMA........coooeeeeeccceeee et 13

2. By congolidating ite footprinl wilhin the relevant DMAs, Comcast has
increased the probability of diversion beyond what is implied by its

MATKEE SHAFES ... .o eas e s e srrra e e erns e 14

3, Comcast’s preferred anecdotes of diversion based on short-lerm losses of
broadcast slations by Dish Network are not informative........oeeveeeeen. 16

C. Comcasl’s Economists Revised Their Cntical Departure Rales, Purportedly in
Light ol “Reccnt Markelplace Develomments™..... ..o 16

1. There is no basis for estimating a new critical departure rate in light of the

NECU-DirecTV retransmission 2reement..............oceevereureessesessmaeeenns 17
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2 There is no basis for estimating a new critical depariure rate in hght of the

actual diversion rale experienced by Comeast arpund (he Fisher-Dish

Network QISPILE ... .o e s —— 1R

3. Ther: is ne basis lo abandon the permanent foreclosure enalysis becauss

the longest known dispute between Dish Nelwork and a broadcasier was

34 1oL )11 | O 19

IL Comcast’s Likely Foreclosure of OTT Providers... - - 20

A Comeast and Ite Economists Repudlate a Cvr-:mﬂub Bod}' l:-t" E‘-’ldB’ﬂCB

Docomenting the Looming Threat of Online Video ... e 2{)

B. Coincas!’s Econoousts Fail W Demonstrale That Onbne Video Is a Complement

1o Traditionsal Cable TeleVIBIon ......cvcoeveevvie e v s 23

C. Comecast and Ite Economisls Conclude lncorrecily That (he Aalicowprtiive

Effecte Vanith if Traditiopal Cable Television and Online Video Arc Distinel

Produmd MarkeiS......c.ciii v e s e s ae s naae e e nenne s 24

D. Hnlu and NBCU's Other Online Properlies Are “Must-Have”™ Content for OTT

0 =S 25

E. Comeast Incorrectly Arpues That Time Warner's Foorprint and Onlive Content

Portfolio Shonld Be Jamomend s s eas s seasseansass eerees enen )

F. Comcast Fails 1o Defend 1is Online Anthentication/Tying Policy ..o, 29

III. Comeast end Its Economists Are Silent on My Preferred Remedies.. ... 34

(08 oIl 11110 1 S OO OU RSO srmrns e eea e anesaenanan 38
INTRODUCTION

1. Counsel for Cominunications Waorkers of America {CWA) Lias esked me to reply

10 the economic arguments in Comeast’s responge (o petitions Lo deny' and in the reply repore of
Dis. Isreel and Katz.® Comeast and its economisis would like to tum (his proceeding into a

referendum on vertica! integraliou in the cable industry.® To deflect atention from the relevant

I. Comcasl Oppasiiom w0 Petitlons 10 Deny end Response i Cammems, July 21, 2000 [hercinafier
ppesificn].

Z. Mok lsmel & Michacl 1. Kale, Economic Analvsis of the Proposed Comeast NBCU-GE Transaction, July
21, 2010 |bereinafer Kaie-fnee! Reply].

3. K Y Y {The lieramre conclodes that, in the vast majority of cases, the pro-competitive effecls of
interoglization dominate and thus vertical inlepration enhances wellare.'") The phrase “double marpinalization™ the
eliminotion of which is purporiedly driving this merger, appears at Teast 13 lirvcs in the lemel-Xalz Reply. 7. M 9,
10, 8, 35, 43, 61, 62, 61, A5, 76, 78, 79, 139, Citiog the NFL-THrecTV exclusive deal for cut-of-markel regular
sepsond games. Comcast's economists also argue incorrectly that “the decision of whether or ool to enter info an
exclusive arangement is unreinted to whether an MVPD is veriically integrated with one or more nelworke™ [d. 4
12 (emphasiz added). [t is more difficelt to induce an wpetream sepplier to refuse o deal with a downsiream rival by
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inquiry—namely, whethecr Comeast wonld  anticompetitively meintain  its  significant,
downstream markel power after ohlaimng NBCU's must-have-programming properties—
Comecast's economists present enpirical models showing how Lhe Hpical vertically integraied
fim behoves vis-a-vis dval inultichannel video programming distributers (MYPDe). Comcesi
offers the Commission a cozy blanket that purpons to show, among other things, that pror
integratiom of broadeast networks with regional sports networks (RENs] generally did not affect
pcice’ and that vertically jitegraled cable operators vsually are no less likely lo carry independent
nelworks than non-verfically-imtegrated cable operalos.’ But this inquiry is not about vertical
infcgration in the abswacl. Rather, the inguiry concems the likely conducl of a recidivist
discrimmator with significant Jownsiream markel power who is obtaining tle distribulion rights
o 1nust-have propramming. As [ expluin in Parl [ of my reply report, the most relevant history to
this case is Comeast’s pror discriminelory conduct in Philndelphia—refusing o anpply an
affiliated RSN te ell dirgct broadeast satellile (DBS) providers—and in Chicago—seeking a
penalty puce for an affilisted RSN lhel exceeds the independent monopaly prive. Phuladelphia
end Chicago are two of ten markets implicated in (he instanl merger.

2. Comcast claims il5 past misconducl provides zero prediclive power regarding the
company's likely belizvior in Philedelphia and Chicage afier buying NBCU’s owned-and-
operated (O&0Q) broadcast affiliates. Comeast's ratdionalizayon brings to mind & repeat offender
seizing o some 1diosyncredy of his recent crime spree: remove that peculiarity from the
circumstances ('] have u weakness [or oatineal cookies/a full moon/blondes™). and the incentives

to misbehave supposedly vanish. Trust us, Comncast implores: Regional sports is a unique type of

cealacl Wertical inlcgraten allows for the complete wiemalization of the wpstream profits and losses by lhe
Jownsiream finn, and il prevenis e defestion or re-negotialion by the opatream supplier

4. fd st 95-101,

5. fdoat N0-11.
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mugl-have progranuning. By arguing thal Comcast’s denying rival MVPDs access lo & local
NBC affiliate would nol reduce the rivels’ market share by even {{{l])! percent—ihe (rivial
defection needed lo satizfy (he Commission’s foreclosure inodei according to Comcast’s oniginal
calcnlation—Comeast challenpes the FCC's designaling broadcast programming as wnust-have,
Haowever, that RENs constitule one catepory of must-have programming while local broadcast
networks constitute ano(her is a distinction withont a difference. We alrsady know the outcome
of (his experiment.

3. The s2me monopely-maimtenanee story applies to Comeast’s tying of access to
online conlent and Fancast Xfinily TV Lo its digital cable television service, exceﬁt that the tying
excludes not traditicual MVPDs but rather nascenl over-the-top {(OTT) providers. By Comcast’s
meluding #ls Internet content porifolio at a zero impuled price in its digilal cahle television offer
and by limiling access to its online portal 0 Comcast cable lelevision snbseribers, the company
ensures thal consuiners will not be willing Lo pay a positive price for OTT service. Because these
aliemative onlme portals would not include Hulu's eomtenl, local NBC broadeast programming,
and Comcast's RSN progranming, consumers would perceive OTT service as inferior lo Fencast
Hhnity TV. To defend this anlicompetitive sirategy, Comncast and ils economisis once again
argue that broedcast-network programming—here 1n lhe form of Hnlu and NBC.com—do not
conslitute mnst-have inpuls in the [niemet space. Moreopver, (hey argpue without a shred of

evidence that online video and waditional cable lelevision services are and forever will be
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mmp]ementsﬁ {and nol sobstiloles) so that they can jusuty Comeast's tic-in with efficiency
rationales. As [ demonateate in Part [, noue of these arguments is convineing.’

. Finally, Comceasi’s economrists fail 1o address uuy of the merger-specific remedies
1 proposed 1n my omginal report. In Part III, I review the mosl important recoinmendations,
including allowing Comeast cable television customiers o opt ool of a Comcest-aliiliated
network at the whiolesale price of that nelwork sel by Comcasl, and W opl ool of Comeast’s
gnline portal at the srandalone retall price—assnming of conrge that Comcast is compelled to sell
access 10 i13 online poriel 10 all comers on o standalone basis. The Commismion chould either
deny the tensfer of assets or so condition s epproval to prevenl Comcast™s further

anticompetitive discriminalion lest MVPD competition soffer.

5. Comoant's sconomists edmil n passing that “[ilt is. of couree, poasible tha online dismibutors offering
shrvices that (al leas| partiadly} sehsiifufe for Uedibonal MVPDe will scnerge ia G longer eorm." 1. 9 190
fenphaaie added). Presumably. we will a)l be dead by then,

7. libeant nolipg that Comeant's scononssty counmil several olher crrar (hal are ummelaled 1o the fwo Lopics—
foreckunse of MVPD nvaly aod OUT rivals—coversd here. Far example, they mistakenly claim that Comeest *is
acally mone birly thap ol MYFDs & caay vaiotgraed networks opersling in the same general programning
calegories an Comcnal’s own nolworks. fd. ot 7 (erophaais in onginal). Selling eside tha [act Conicast has been tha
targel of discriminalory camage complaiols by, anecog others, MASHN, Tenpisa Channel, and HFL Hetwomk—all ol
whom compele in the same general calegory of a Comeast newwork—and selling aside the blalanl discrimination
againel Tivalt sports networks exlibiied 1n Comeaat’s channel lineup in Wasbington, D.C., the smpirical analysi
offered by Comecast’s coooamises 1o suppxt this hypolhesis is [atally Oawed. Conwarl's economisis ineasure
carriage ool by the ter oo which eo lndependent sparts nerwork i5 carried (efien on the spenis Lier), bui inslead by
“the parcent of Compesst subscribers [Lhal| ace actuzlly served by headends thar carry™ ibe network . Y145 o 197,
If Tennis Chanael weee carried om g tier pevetrated by {{J}} percent of Comeest’s subscriber, as (heir date
mitleadingly imply, then Tennixs Channel likely would not have launched a propram-carpiage complaint agains
Comeasi. . Alihough it 35 difficult to tell from their degoription, t the extent that Cormneast™s economists included
mom-and-pop cable opersiars in their ¢conmtrol group, then the relative carmiage propensities of “non-Comeast spors
and wornen's networks™ reporicd in Table V4, are mesningless. The proper campanison is wilh Comicasl™s langest
in-region rivals: DirecTV, Dish Network, and Yerdzon, Finally, Comeast ineludes severn| Comcast-aftiliated spora
nelworks in 315 sample of “non- Comoes! sparts apd women's networks,” including MLB, NBA, and NHL. See nedes
below Table V1.4 at 123, For these reasons, their rasults purporting to show that Comeast has a greaier propensily o
carry upaffilizied sports and women's networks than its MVYED rivals are complerely unreliable.

Morecver, Comcast’s economists rely heawvily oo a Jegal arpument conceming the fiduciary duties owed 1 GE
by the joint venure. They speak of “duties bemg viplaled il directors and officers made business dezisioms that
irtentionally sacrificed joint venture profits in order to increase Comeast’s MYPD profits.” Jd. al 29, Bt they are
quick to point oul that these duties are effective only “|a]s Tong as GE has an ownership interest in NBCLUL" which
would disappear il GE cxcreises its option to sell iy remaining imterest in the joml venture in three-and-one-half
years, 4. at 12, As econormists, they have no butinese opininpg 1hat the "fidvciary duby terms of the contract should
be taken seriously and at face value.” 14, st 27, They thould Jeave the lavyoring lo Comcast's capable siomeys,
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I. COMCAST’Ss LIKELY DENIAL OF ACCESS TO OR EXCESITVE PRICING oF NBCUs [LOCAL
BROADCAST AFFILIATES

5. The Commission’s 2007 review of the program-access rules cxplained Lha
Comceast’s withholding affiliasred RSN progrumming from DBS providers “hod a material
ardverse impacl oo compelilion” in Philadelphia and that wihholding “popuolar non-RSN
networks” would similarly suppress competition:

We [ind that access to Lhis non-substitulable programming is necessary for compelilion in
the video disuribution market 1o remuin viable. An MYFPDs ability o commpele will be
sigmficanily harmmed il denied apcess to popular vedically integmated programmng for
which no good mubstitute exigts, Bevause the sxclusive contract prohibilion applicable o
satellile-delivered programming has been in effect since 1992, we do nol have specific
empirical evidence of \he impaci of wilhholding of satellile-delivered programming,
Howcver, for wverically imegrated programmimg that is delivered lerrestrially and
therefore beyond the snope of Section 628{(c){2XD). there is faclua] evidence thal cable
operators have withheld (his progranumiog from compelilors and, m lwo inslances — in
San Diego end Philadelphiz - there is empirioa! evidence that such withholding kax had o
matertal advarye impact on competition in the video distribution market, In the ddelphia
Order. the Commissian conducted an analygis which concluded thal lack of access to
RSN programming can decrease an MVYPD's marker share significanily because a large
number of corawners will refuse w purchate the MYPD's service and will instead elect
(o purchase service from the ceble opermar that affers the BSN. The analysis concluded
thal, withvut aucess 1o Lhe cable-affilialed RSN in Philadelphis, the percentage of
lelevisioa: households thal subscribe ta DBS service in Philadelphea is 40 percent below
what would clherwize be eaxpected. [n San Diego, the analysis concluded that lack of
accens Iy lhe cable-affilisted RSN results in 2 33 percent meduction in the households
subscribing 10 DBE service. We alvo bolieve that a competitive MYFPD's lack of access ro
popular non-RSN networke would not kave a meuerially different tmpact on the MVPD's
subrcribersiup than would lock of access 1o an XA

Indeed, the Commission seems to have anhcipated precicely this merger: A rival MYPD's lack
of access lo popular non-REN nerworks such as local broadeast networks would not have a

malerially differenl ympact or the MYPD"s subscribership (han would lack ol access 0 an REN.

B. In the Matier of lmplementation of the Cable Tefevisian Consurier Protection end Compeiiioon dce of
992, Sunset of Exclusive Conmact Pravisions, Review af the Commixsion 's Program dccess Rufey ynd Expiingiion
af Progremming Tving Arrangements, MB Dk, Nos, 07-29, 07-1%8, Repon and Order amd Furtber Motice of
Propased Rulemaking, 22 FCC PRed 17791 9 3% (2007} [hereinafter 2007 Sunset Order] (eruphasms added).
Cameast's economists acknowledge the FCC's finding that DBS penetration in Philadelphia would be 40 prrceol
greater but for Comcast’s excluosionany conduct, but they immrediately dismiss 115 1elevance heve. Jsrael Karr Reply,
1 8. They later ke jasue wilh the FCC's conclusion that such foreclesure *'has had a malerial adverse mpecl on
competinon in the video dislribution market," Id. 1 29 (arguing that Comicast’s rafisal 1o supply Comeast SponaNe!
Philadelphia v DBS providers “does nol necessanly represent anlicempelitive loreclosure ™).
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Not surprisingly, Comecasl and its cepnomists go to great lengths 1o portrav local broadcast
networks 85 being nol nearly as imporlant as RSNs.
A. Comcast Alleges that ils History of Hesiricting Access (o Alliliated Sporis

Programmiug in Chicage and in Philadelphia Provides No Insight to Comeast’s

Likely Behavior Here

6. In their onginal economic report, Drs. Israel and Kalz estimated the critical
departure shares® at whicli Comcast would have an incentive Lo deny access to an NBC local
broadeasl affiliate.'’ They estimated that the critical departure shares under the “permenent
foreclpsure” simulalion for the DMAg of Chicago, Hartlord and New Haven, Miami-Fr
Lauderdale, Philede|phia, San Francisco-Oakland-$zn Jese, and Washingion-Hagerstow at least
ranged from { {-}} percenlage points in Philadelphia to {[-}..] percentage pomls in Hartford
and New Haven.'' Given the substanlial distance beiween [hose estimales and the Commission’s
estimales of 33-p-40-percentage-point loss of market share after Comcasl denicd RSN
programming to DBS providers, Coincast needed (o identify an aftermative sowree of date with
which lo calculate the actual departure shares here. In their reply report, Comeast’s econoihists
radically revised their estimales of the critical departure shares upwards; in light of “recent
marketplace developmenls™ desecribed below, nen-Comeast customers would now have lo defeet
al roughly [}} the rale originelly estirnaled by Comcasl's econemists o make

Comcast’s restricting conteni access profilable—convenienlly Inrge enongh lo withstand [be kind

of share shifts that occwred when rivals were denied aecess to RSN prograinming,'*

%  Cnlical departure share is the leas! personlage-point chanpge in markel share of (oreclosed rivals afer their
cusltnnere defect o Comeas| suflicient 1o make the anlicompelitive behaviar cauamg cuslomers 1o switch profiable.
Sre Deeclarerion of Hal ). Sioger In 1he Matter of’ Applicarions for Conasul 1o Trensler License General Elecmic
Company b Conwcasl Corporation, 185 (hercinafier Singer Report].

10, Magk laree] & Michael L. Kziz, Application of the Compuission Siaf Maodel of Vertical Forec]osore o the
Proposed Comeasf-MBCU Tranaaction, Feb. 26, 2010, al 46 {Table 2) [hereinafler fsraef-Kaiz Aroadcoast Report].

11. fd

12, Israel-Kntz Rople N 9.
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1. Like regional sports programming, local broadcast programming is 8 musi-
have iuput
7. The Cornmission has recogmized fhat local broadeast programming is musl-have

programining.’” The FCC found “substantial evidence in the record that & lemporary wilhdrawal
of regional sports programmiug networks and focal broadeast television staton sigmals would
cauge a sipnificant number of customers tg shift frarn tieir current MVPD, implying that local
broadcasl programming s another must-have inpul. [l also found thai local broadeast station
programming 15 "mghly valued by consumers, and entuy inta Lhe broadcast station werket is
difficult.”’*

k. That RSENs may “rely on the intense layaliy of 2 relalively small subsel of
consumers {(in a gven DMA) o paricular spons leams™ while hroadeast networks “rely on

a

large-seale distribubion Ip @ broad range of viewers,"'® as Comncast points put, does nol
meanngfully distinguish R&Ns from local brovadeast networks for the foreclosnre anal ysis. That
few former Dish Network customers switched to Comcast after femporarily losing access to a
broedeest network thet had always been avaeilable on Direc TV does nol mean that few former
Dish Network customers would swilch to Comcast after permansnidy losing access 10 a broadcast
nelwork that had always been available on Diree TV, Indeed, the eflecls of the permanent loss of

RSN programming on DBSs" merket shares tells us mmch mere abeul conswiner behavior than

e effects of the temporary loss of broadesst networks.

13. ir the Matrer af Generaf Marors Corporation and Hughes Elecivonic Corporation, Transferors, and The
Mews Corporation Limited, Transferee, for Auwithoricy to Transfer Controd, MB Dh. No. 00124, Meporandam
Clpinioc and Order, N 60 (rel. Jan, 14, 2004).

14, f4. 9 &7 (emphasiz added}.

13, Jd %§201

16, Opposition al 138,
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9. The Comunission shonld rely on more than jusi (he market share or viewership
share of content 1o deternine wheller il is nust-have, despite the assertions of Comeast'” and ils
economists.”® The only mcaningful defimtion of muosi-have content is thal, withovt it,
campetitors <onld nol constram poces of those Anns that do bave it. To see why. suppose
Comcast owns the only RSN in a given DMA, Estimating that Comcasl has 100 percant of the
market for regional sports adds no informetion to the competilion ingwry. Likewise, if NOC is
cne of four local broadesst networks in a given DMA, but il performe poorly m a given year,
measwring NBC’s viewership share ameng Jocel broadeasl networks o thet year is similarly
mearinpless; nor is il meaningfl o claim thel NBC's shiare of the parporied market for local
broadcast programming is one quarter. The FCC has corrently avoided (us bean counling by
designating cerlain (ypes of programming as must-hove. RSNs did not ettain thair must-have
slatus because the telecasts of the Philadeiphia Phillioa. Flyers, and 76ers dominated the prime-
time ratings m the Philadelphia DMA. Nonethelees, Dish Netwark's and DirecTV's lack of
access to those games resulted in redvced mackel shares (relative w0 a world in which the DBS
providers could Lave aired those pames), and hae sipnificantly impaired their abilicy to restrain
Comcast’s prices there.'” Similarly, lack of access 10 a local broadcast network would impair the
ability of Couicast’s rival to compete effectively.

10,  Comcasi and ils economisi fail to appreciate the critical linkage belween a must-
have input and exclusivity. Not all exclusive contenl deals ore anticompetitive. The two crtical

aspecis Lhal iake cerlain exclosive arrangenients problematic are whether the content ot jssue is

17. Oppanrion st 182 (nolng thal *the joim venture would account [or aoly 13,7 percent of national broadcast
and basic cable televinen viewing and omly 12.8 peroent of basic cable lelevision viewing ™).

13, Ssroed-Karr Reply § 216 (“We cantinue o helieve thal viewership sharex provide a reagonable basis on
which to wsess ol the relatuve mmportance of NBCLs content. ™).

4. 2007 Juneed Grder, 9 19, See also Redacled Letter from David K. Moskowilz, Excculive Vice Preaident
and General Cownsel. EclaSiar Satellie 1T.L.C. tp Marlens H. Dorch, Secretary, FOC, MB Dki. Mo 05-192 (filed
Tap. 1%, 2005) {citng 2o ecomometnic study of the price effecis by Roben Willig and Jomathan Orszag).
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must-have and whether the disinibulor witlh cxclusive access possesses downalream market
power. For example, Coincasi misakenly considers its exclusive contmct for regional sports
programming—a must-have input controlled by a downsizeam monopolist—o be compelitively
eguivalent to DirecTY's exclusive contracl for oul-ofmarkel regular-season football gemes—a
non-imusl-have input controlled by 2 Brm (hat lacks market power.”” Comcast would have the
Commmission believe that an MYPD in Chicago needs access 1o Atlanta Falcons early-season
games (critical late-sesagon gamus are generally available ontside Snnday Tickel) to compeie
effectively for MYPD customers in Chicago.?' In contrast, MYPD rivals seeking to compete
against Comcast in Chicago actually require secess ta the Cubs, While Sox, Blackheawks, and
Bulls—local 1nust-have content (hat Comcas! controls. This explains why Comgcast has been able
10 impase extreordinary price increases in Chicago aince it took control of thoge assers.™ The
same price effects would likely oceur if Comesst were o control a loca) bypedeasi arfiliate there.

1. The competitive circumsiances that induced Comeast’s exciuslonary conduut
in Phidedelphia and Chicago are the same or worse

11.  Irrespective of the conlent heing ecquired, a critical mput in the Commission’s
foreclosure caleulus is Coancast’s local tnarket share, 1 serves a8 4 conservelive proxy for the

likelihood thal a non-Comcasl customer would retum to Comncasl condifional on leaving her

20, Oppoxivion al 138 (“Likewize, Comcam i3 on seeord saying ther o wall make Comecast SparisMel-
FPhiladelphia available to gl] competitors “as soon ag DirecTY relinquishefs] ns exclusive access 1o HFL Sumday
Tickel." mdicating thai Corneast's gverall objeclive W bargain with DireeTV in suppont of an culgome that wauld
im:'n'asz oversll secsss b0 sporfs content™),

To gauge che imponance (lack thereof) of Sunday Ticket to Direc TV, note \hat appraaimarely 2 ouillion of
Dm:r.T"v’ & 18 Jpillimh subscribers {11 percent) purchase Sunday Ticket See DirecTV's NFL Sunday Ticket HD
Prepivm Questinned, swailable i hitphanww televisionbroadeast comfarticle/8 7834, As an aside, Drs. lereel's and
Karr's mrgumenl thei Comcasl stands feady 9 license CSW Phaledelphia to Dish Mervort o soon ae DivesJF
relinquishes iz exclusive contract with the WFL is extraordinary. lsraef-Kotz Repfy, 9 29, This soonds like a ransom
demanded for a hostage.

22, In |he Maner of Applications of Adelphis Communications Corparalion, Comcest Corporaion, and Time
Wamer Cable Inc., lor Authorly lo Aaugn andior Transfer Control of Various Licenses, MB Dockel No, 05.192,
Comments of DirecTY, Toc., July 21, 2005 o 20-21 {neting thal io June 2004, Concast damanded (hal DirecTV pay
3 rale for CSN-Chicapo thal wae reughly 100 percent moere than what DirecTV hed becn paying FEN Chicapo lor
the: same conlent}.
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