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EXECUTIVE SUMMARY

The Federal Communications Commission {the “Commission™) should adopt meaningiul
and enforceable remedies proposed by the Communications Workers of America (“CWA™) in
the above-caplioned applicaton for ransfer ol control of NBC Universal, Inc. {("NBCU™) from
General Electric Coimpany (“GE™ to Comeast Corporation {“Comcast”™) in order 1o safeguard
consumers, compeltition and workers, Withoul these remedies, the proposed transaction will nol
serve the public interest and will result in signifcant anticompetitive harm to consumers in the
traditicnal and online video markets.

Specifically, the Tranzaction will enhance Conicast’s incentive and ability to engage
anlicompetitive actions in oday’s video markerplace. Comeast’™s expansion of its premium
content portfolio willl the acquisition of NBCU will give il the ability 1o bundle 11s less desirable
cable channels with its ninst-have programming to secure higher poces for, and earn more
favorable placement of, its aflilialed programming while disfavoring npatfiliated content. In
addinon, forced bundling raises cther inultichannel video programmmng distributors” (“MYPDs™)
vosts, which in tumn, translares into higher cable rates for consumers and diveris resources away
fromn broadband deployiment.

The combined Comncast-NBCU will have the ability 1o withhold from, or delay (e
licensing of critical must-have programimmg o its competilors, notably national end regional
spons programming and local broadcastung programming. Inits 2007 review of s program
access rules, the Conumssion found that an MVYPD's ability to compete will be significantly
liarmed if .15 dened access w0 popular verically integrated pmgranmning lor which no good

subslimie exisis.
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The Transacuon also will erude compettion 1o advectising. Comcast's reglonal and local
programming aetworks currently compete with NBC's 1] owned-and-operated ("O& Q") stations
for local advertising.  The joint venwee rives the new entty the incentive 10 merge these
gperations, and (o exercise s markel power by profitably raising the price of advertising, amaong
uther pracuices. This concentration in the local advertising market translates into less revenue for
compenng broadoasiers w produce local news aud lire workers, wili 2 resulting negative impact
an diversity, campetition, end edequate siaffing chai drive quality news.

Further, Comcast’s exclusionary pracuces in the online video macket lumut consumers’
aceess W onhiue videq, Specilically Cowcast’s acuons will resultw loreclosure of Over-Tle-Top
("OTT™) onhine video providers and the loss of online video as an aliemative plallom: o the
cable relevision nindel. Applicanis would expand anihenricanon and 1ving pracbces 16 harm or
prevent Ihe development of lnternet videop as a compebilive allernalnee by hmling 1he aln)ity of
OTT providers 1o offer a package of videp services end restnclimg consumer access 1o contenl.

The Transaction also peses harm lo emplovees.  The proposed acgusition of NBCU will
likely resull in the los: of pood jobs. The Applicanis Finl te make any concrete, venhable and
enforceable comnuimenis regarding jols. Conlrary 1o the Apphicanis™ assermions. Jabor concems
do fall within the scope of the pohcies end objecbves ol 1he Communicalions Acl

The Applans™ assertions that 1he Transachion wonld benefit the public inleres! —
including its volumaery public interest commiments — Jail wo amelicrate the harns 1o consumers
that would result from approval ol the Transaction m ils presenl form  Because the propesed
merger would result in considerable hanp 1o consumers ol cable lelevision aud oubine video
services, the Commission should impose verihable condibons 1o imhigate 1he anbicompennve

hamms, incliding:
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A

Remedies That Yould Prosect Competitian in the Traditional ¥ideo Markel.

* Comeast-NBCU should be cammpelled to sell its alfiliare netwarks ta

MVPDs an an unbundled basis, therehy harring Cowneast from bving
1ls marquee nevworks (21 NBC affiliate, Regional Spons Metworks or
nanonel sporrs proprsmminge) 10 lesser programming. Individual
Comuast snbsenbers should have the abiliry to choose nol 10 purchase
mdividva) nerworks that are pan of the retail package and receive a
disconnl egua) to 1he bundled relail price less the wholesale price of
the nerwork.

» Comcasi-NBCU should be prohibied from offenng bulk disconnis,
etther by express lerms or (hrough punitive pricing, wiich are
frequently wsed 10 impair new enmanit and smaller providers.

v With respect 10 the NBOLT Q& O affibates: (1) Comcasi should be
compelled 10 enter binding basebal? siyle commerciasl arbairation lor
disputes over relransmission consent; and {2) rival MVPDs shonld he
allowed 10 carry the NBU alfiliate duning arbitration.

»  Todiscourage Comncasi-NBCL froin discrimmanng in s carnage
decisions on the basis of affibaton, the Commiseion shonld refine s
cwrenl program-carnzge adydicatinn process o wclude: an expedited
comnplainl process, 3 baseball-slyle arbination process, and & swifl
nmelable lor reselution of complaimis

»  Comcast-NBCU should be barred Jton rying the puichase ol the new
enity s cable television service 1o iis sel-top box.

Remedies That Wonld Protect Compelition in the Online Video Market.

»  Comcast-NBCU should be barred from rying access (o online conrent
to the purchase ol o cable video subscnption. Comeast must be
reqnired Lo disconhinne its authenhcanoen requirement for accessmg s
online video library reardless of where 1he propramming resides.

»  The Comnmission should compel Uoncast 1o sell Xfniry Lo all

broadband nzers 4 la carte regardless of whether they subscribe 1o
Comcast cable television.

i
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Before the
Federal Communications Commission
YWashington, DC 20554

In the Matier of

Applications lor Consenl (o the
Transfer of Control of Licenses

General Electric Company, MB Dockel No. 10-56

Transtercr,
To

Comecast Corporation,
Transferee

frr e e e e e et e e e et

REPLY TO COMCAST-NBC UNIVERSAL OPPOSITION
COMMUNICATIONS WORKERS OF AMERICA

I. INTRODUCTION

The Communications Workers of America (“CWA™). pursuant 1o Section 309(d) of the
Communications Act of 1934, as amended,' and section 73.2584 of lhe Conunission’s Rules,*
hereby submits this Reply (“the Reply™) in response 10 the opposition® 1o CWA’s Petition [iled
by NBC Unrversal, Inc. (“NBCU™), General Electnic Company (“Geveral Electric™) and Camcasre

Corporation (“Comeast”)* {collectively, lhe “Applicants™) i the above-capiioned proceeding.

Y47 US.C. § 309(d).
147 CF.R.§ 73.3584 (2009).

* See Applications of Comcast Corporation, General Electric Company, and NBC
{/miversal, nc. for Consent 1o Assign Licenses or fransfer Cantrof of Licenses, MB Dockel No.
10-56, Opposirion o Petitions to Deny and Response to Comments (July 21, 2010) (hereinalter

the “COpposition™}.

* Commission Secks Comment on Applications of Comcast Corporation, Generul
Flectronic Company, and NBC Universal, Inc., to dssign and Transfer Controf of FOC Licenses,
2
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Ac diseussed more lully below, the Applicants have failed to demonstrale by s
preponderance of the evidence that the transaction in ¥is current form will serve the public
interest, vconvenience, and necessily. As CWA demonstrates herein, and g5 numegmgu; and diverse
Uiterested panties also have demonstrated, the proposed merper should be approved only [ the
Cominission adoprs meanmeful and enlorceable conditions 1o safeguard consumers, competibhion,
and workers and w proteci. the public interest,

As CWA explamed in 1tz midal Petion, Comecast’s proposed acquisition of NBCU
would combine the assets of the nation’s largest cable and Intemiet distributor wal one of the
nation’s leading newsroom aud producrion companies and creale a media conglomerale of
unprecedenled scope and scale that would challenge the Commnssion’s obligarion 16 safeguard
the public interest. Comeast’s acquisition of NBCU would give the combined company increased
markel power 1o raise cable and adverising rales, exercise galekeeper control over lraditional
and new media progremming aud disrribulion, diminish diversity and competition among media
veices, and reduce jobs.

Alter the complex senies of transactions are cawnpleted, Comcast will be able Lo provide
its 23.5 million cable subscribers,” 16.4 million broadband customers and &.1 million telephone

subscribers” wills a1 extmordinary supply ol affiliared programming. Even before the merger,

DA 1047 (rel. Mar. 18, 201D (hereinafier, the “ Application™ and the transaction relerred 1o as
the “Transaclion.” the “"Combination” or the “Merger™}.

T %ee DSL Repons, Apr. 28, 2010, htin:/f'www dsleeporis com/shownews/Comcast-
Conlinues- To-Beal- Telcos-1i-Broadband-Growth.

* Comucast’s Annual “TV Pulze Survey” Shows The Drama Genre and New Hawaii Five-
() Are the Mosl-Anncipated “Whal 1o Watch® Tlus Fall TY Szasou, Press Release, Ang. 17,
2010, awaifabdle ar
httn -/ weww comeast com/AboutPressEelease/PressReleaseDetail ashx?PRID=1000; see afso
{omcast Reports First (Quarter 2010 Results, Press Release, April 2E_ 2019, available ar
hitep:i/ww w.cmesa com/feaminederails elm?QYear=2010&00vaner=.
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the assets of each entiry are significant in their own rizht. For exainple, Comcast viewers have
access lo the company’s 18 cable channels’ thar include USA Network, Versus, Goll. Style
Network, PBS Kids Sprow, E! Entertainment Television, Inc., and G4 Mediag, Inc,, along with 10
owned and operated Regional Sports Networks (“RSNs57} in seven of the |0 largest television
markers.” NBCU brings with it the NBC Television Network, wluch broadcasts 5,000 hours of
television programuning w 234 afliliated stations across the country, including 10 NBC owied-
and-operated lelevision stailans reaching 27 percent of U.S. television households.” NBC also
comprises. the national brpadcast netwark Telemunde and 15 Teletnundo owned-and-operated
slations thal reach 23 petcent of Hispanic viewers in the United States; 32 online video
properties thal inchuide CNBC com, NBCOlympics comn and a stake in Hulu coin; at least 14
wholly owned cable networks (CNBC, NBC Sponts, MSNEC, Syfy, Bravo. Oxvgen and cable’s
iop-rated USA Nenmrk]m; and addirional cable networks io which they have an interest, as well
a3 g vast [1lm library from Universal Studios and Focus Features NBCU also hoasts the nation’s
oldest broadcast network, NBC, and the leading business news nelwork, UNBC, NBC alio awns
the nghts o arguably the most desirable lmeup of national sporing events in the indusiry,

including NBC Sunday Nighi Football, the premier primetime NFL game of the week, the 115,

7 Application at 17-21.

* Comceast Sports Group — Televising Over 2,400 Live Sporting Events Annually,
Available at
hip:/fwanw contcast.comy/medialibrary/1/1faboul/pressroom/documents/PressKit.pdl

* NBC Universal Company Overview, avaifable at
hitp-fwww nbouni.comvAbgut NBC Umiversal/Cownpauy Overview/,

""" According lo Nielsen Media Researchi for the period spanning June 30-Sept. 28, UUSA
maintained its spol as the denunant cable channel, up 8 percent versns Lhe same fimelraine a year
ago. See USA Network 4] On ("oble o (J3, Aug, 2, 7010, averifahle ar
hitp:www. hulfingronpost comn'a D8 1 002 ‘psa-network- 1 -on-cable-in n 131154 himl,
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Open Championship. The Ryder Cup, the President’s Cup, the Kentucky Derby, the Preakness
Siakes, Wimbledon, the French Open and the Sianley Cup Final."!
11 THE TRANSACTION WILL ENHANCE COMCAST'S INCENTIVE AND

ABILITY TO ENGAGE IN ANTI-COMPETITIVE ACTIONS THAT HARM
CONSUMERS IN TODAY'S YIDEO MARKETPLACE.

A. Forced Bundling Will Harm Consumers By Reducing Competition.

Inis Petition, CWA explamed liat combining the assels of Comeasi. the nauon’s largest
nmuluchannel video programming disinibuler, wich NBCU, a leading coument provider, would
create a single vertically integrated entity with unprecedented market power 1o ratse cable raes,
impair mdependent networks, block compelition in ihe videa markerplace and reduce jobs ' In
support of these oulcomes, CWA noled the lack of compelition in the video merketplece aday,
as demnounstrared by rising cable rates that consumers pay every vear.”! The FCC has also
recognized that “[i]ncumbent cable operators are still by far the domwnant (orce in the MYPD

- . - - ' o - an]d
busiuess, witl: ... the ability w linpose steadily rising prices ™

g
12 Petition at 12.

" In the Marter of Implementation of Section 3 of the Cable Television Consumer
Protection and Competition At of 1992, Report on Cable Indusiry Prices, MM Docker No. 02-
2669 2, Chart | (2009), provided as Auachment A. 1t is nowwonly tha cable’s share ol MYPD
subscribers exceeds 75 percent in 52 out of the 210 Desipnaled Markel Areas ("DMAs”). Tying
Orefer at 17,791, 17,827-28, n. 277. These include two of the top 30 most-populated DM As,
Philadelphia and Hartford-New Haven, where Comcasl has more than 70 percent of the marke
share; yee also fn the Matter of Annual Assessinent of the Stanis of Competition in the Muarket for
the Delivery of Video Programming, MB Docker. No. 06-189, Thineenth Annual Report, {rel.
Jan. 16, 2009) (“Thirteenth Annual MYPD Eeport™), § 27 {noting that while the number of
subscribers to basic and premiym cable service declined m 2003, preinnun cable service
subscnpuians and subscriplious o digital video scrvice increased.)

' In the Matter of Fxchusive Conmacts for the Provision of Video Services in Multiple
[hwelling Tinity and Other Real Estate Developments, Report and Grder and Further Notice of
Froposed Rulemaking, FCC MB Docket No. 07-31, 22 FCC Red 20,235, 20,251 932 {rel. Nov.

5
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CWA s Penmion describes 1 deta! the problems thar new video emiranis and small rurai
operaiors fece when they ate lorced (o puschase large bundles of channels thai they and their
custpmers do not want.” Comcast's ability 10 expand iLs premium conient portfolio through its
acquisiion of NBCU wil] give it 1he ability ro bundle irs Jees desirable cable channels with iis
must-have programiming lo secnre higher pnces for and cam mote favorable placement of 1
alhihaled programming while disfavoring nnaffiliated content. In eddition, forced bundling
raises plher MVPDs’ costs, which in am tanslates i higher cable rates for consumers and
diverts resources away from broadband deployiment.

Firsl, the Applicants argue that the Commission is considering the bundling issue in an
ongaing ralenwking proceeding and thar the Commission's resolution of this tuatter should
remain confined to that proceedmg.’® Second, the Applicants ergue that NBCU does not engape
m snch tymg alibongh il does concede thal it provides MYPDs discounted prices il they purchase
a larger packare of NBCL! progratumiug networks. They contend that snch packages or bundled
discounts are generally procompetitive.”’

The Applicants® assertions ignore the tace thai the Comnmission has recognized the harms

of snch tying or forced bundling arrangements’® and that the bundled discounts are ouly pro-

13, 2007y ("MDU Chider™), pevitian for rell g denied, Nat 't Cable & Telecomm. Assmv, F.CC
567 F.3d 65900 Ce 2009

" Peuitign et 14,
" Oppositonac 215 (citing MA Dockel No. 07-198).
" 14

® Seer o the Matter of Implementation of the Cuble Television Consimer Protection anid
Campetitian Act af 19932 Develapunent of Competition and Diversity in Video Programming
Distribugion: Section 6387c)i3) of the Communications Act. Sunset of Exclusive Contract
Prokibition, Review of the Comntission s Pragram Aceess Rudes and Examination of
Programming Tying Arrangements, Report aud Qrder aud Notice of Proposed Ruleinaking, MB
i
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consuwmer if the consumer wanis the entire packagre. [F consumers do not want the entice
packape, they are forced to pay far channels they did nat want, leaving less money and space for
other programmers. As CWA explains in i1s Petilian, tving arrangeinems leave MVPDs with a
dilernma: they musl either retuse the 1ied programming package and potentially go without must-
have programming, or they can agree 1o the tying arrangement and punchase programming that
neither they nor rheir customers want.'® “The MVYPD aud its subscribers are haried by the
refusal of rthe programmer Lo offer eacl: of ils pragrammiug services an 3 stand-alone basis ™™
The Commission also noted that “the competitive harm and adverse impact on consumers wonld
be Lhe saine regardless of wheiher the programuner 1s affiliated wich a cable operaror or a
broadcaster ...

Moreover, the Commussion recognized that small cable operalors and MYPDs are
particularly vulnerable to such iying ammangeinents because they do nor have Jeverage in
negotations for programming due 1o their smaller subseriber bases” Finally. conlrary 1o

Applicants” asserlions, lhe Commission is nol confined 1o addressing this anticompehitive

behavior m the context of a relemaking. Comcast’s contenlions that the 1ssnes raised by CWA

Dke Nos. 07-29, 07-198, 22 FCC Red 17,791, 17,827-28, n. 277 (2007) (" {ving Order™), aff'd,
Cablevision Sys. Corp. v. FCU, 597 F.3d 1306 (I C Cir. 2010} {poting complaints about the
“practice ol proprammers requir{ing] camiage of less popular procramming i specified {usually
basic) tiers in return for the right i carry popular programming ™)

" Petition al 14 citing Fying Order, supra,

M Tving Order at 72, 1.120.

I

/)
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and other parfies are inore properly deferred (o industry-wide rulemaking™ fail (o addess (he
compeiitive harmus of the Trausaction and are inconsistent with the Act and with precedent. ™
The Coimirussion's puhlic interest aulliority is broad encugh under Section 303(r) ol the
Act to perniir it lo impose condilions 1o remedy transaction specilic harms.™ This is particularly
important here given the sheer magnimde of the Transaction. The concerns abont bundling will
be exacerbated as one company will have an ownership interest in 54 cable channels with most-

have progranuning across genres 1 include sports, news, broadcasting and Hispanic

® See Comcast Opposition ar 7 {prograin access and program cairiage rulemaking):
Opposition al 1 1-12 (net nentrality); Opposition at 16 {program carriage; media consolidation,
minority ownership, and media ownership}; Oppositon at 133 (retransmission consent);
Opposition at 158 {program access); Opposition at 179 n.612 {program carriapge); Opposition al
196 {Internet network management principles); Opposition at 209 {program access}, Opposttion
at 224 (media ownership), QOpposition at 239 {independent programming).

*# “Where appropriale, the Commission’s public interest anthority enables it 1o inpose
and enforce narrowly tailored, transaclion-specific conditions that ensure the public interest is
served by the (ransaction.” Adelphia, supra at ¥ 26.

** In re News Corp. and DireeTV Group, Inc. and Liberty Media Corp., 23 FCC Red
3265, 3280 (7 26) (2008). The Applicants attempl to deflect from the Coramission’s precedent of
addressing ransaction-specilic hanns in the context ol ils public interest review of (e
transaction. Opposilion at 13 o 16, Exishng Commission rules are an madequate reinedy o Lie
unigne harms this Trensachon poses. The Commission has acted when faced with related,
transaction-specific harms o the public mierest in the past. See e.g., Applications for Corsent to
the Assigmment and/or Transfer of Control of Licenses: dAdelplia Comme 'ns Corp., Asxignors, to
ftme Warner Cable, Inc., Assignees, Adelphia Comme 'ny Corp., Asxignors and fransferors, 1o
Comeast Corp., Assignees and Transferces, Comeast Corp., Transferor, to Time Warner Inc.,
Transferee; Time Warner Inc., Transferor, tv Comeast Corp., Transferce, Memorandum Opinion
and Order, 21 FCC Red 82039 156 & App. B (2004) (imposing conunercial arbitration 1emedy
lamlored to program access and camage concems with respect to regional sports networks); ¢f. In
the Matter of Time Warrer Inc., el al., Decision and Order, 123 F.T.C.L7L, 197, 19%7 FTC
LEXIS 13, at *50 (Feb. 3, 1997). Like the Commission’s mles on program camage, its recentl
Monce of Inquiry regarding media ownership rules 15 simiply not a forum where ithe Commssion
is likely 10 be able 10 address 1he unique public interest hamms of enlicomperitive channel
placement decisions incentivized by this Transaction before those harms become embedded as a
resull of the closig of the Transaction. See fn the Matter of 2000 Quadrennial Regularory
Review - Review of 1be Cominission's Broadeast Ownership Rules and Otber Rifes Adopted
Pursuant to Section 202 of the Telecommunications Act of 1996, Notice of Inguirv, 25 FCC Red
6086 (2010).
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proglaluming. 11 addiriou Lo 115 substannally broad discretion under Section 3G3{r) of the Act, as
a maller of generally setiled adminisirative law, the Commission has broad discretion Lo act

either through adjudication or mlemaking, As the Supreme Court noted in the Chenery case,

[n]ot every ponciple essential to the effective administmation of a
staute can of should be cast iinmediaely iwo e mold of a
general rule. Some principles must awail their own development,
while others must be adjusied 1o meet particular, unforeseeable
siluations. In performing its important funclions m these respects,
thereflore, an administrative agency must be equipped to act either
by generl rule or by individual order. To insist upon oue lorm of
acrion o (he exclusion of the other is (10 exalt form over
necessity.”®

Supreine Court precedent, precedent of e Commission in other types of adjudicalions,
and, indeed, Conumssion precedent in prior license transfer application proceedings all confirm
that the Commission’s merger review can be (he proper context 1o address the public interest
harms of (his mansaclion, even if some of the compelilive harms it presents could evenmally be
addressed through rulemaking:

License (ransfer applicaiious, even ihose associated with
signmbficant mergers, are adjudicarions focused on paniicular panies.
Some have arpued that the Commission should avoid in such
proceedings addressing significant 1ssues that also apply to parties
in the same 1udustry other 1han the applicants, aud should deal with
such industoy-wide 1ssues exclusively in mlemakings. They point
cul the polential unfaimess of subjecting the license transfer
applicams to a different standard ihat 15 not applicable to their
coinpettors and contend that rulemakings may offer a betler
opportunity for public commmem focused on the adopticn of an
industnv-wide policy rather than on the facts of a paniicular merger.
While recognizing the relanve advaniages of rulemakings in many
circumsiances,  the Commission also recogmizes the  well-
extablished ponciple thal admimstralive agencies have discretion
o proceed by cither adjudicutiou or rulemeking to decide such
issues, and thar the Commission muse [lfill its responsibility iu an
adjudication 1o decide the issues presented by that case. In this

8RO v Chenery lovesumen? Corp, 332 TS, 199 (1947).

9
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case, the Commission 15 required to balance these considerations
and resolve them with respect (o several of the major issues
presenied by the facts, including one i135ue that is currently the
subject of a notice ol inquiry that may lead w0 a rulemaking
proceeding,”’

Additionally, the Commuission has addressed the harme that such tying practices cause in
the context of previous merper reviews” For example, in considering the Direc(TV-News Corp.
merger, the Commission recogmized that the “transaction [could] enhance News Corp.'s
incentive and ability (0 persuade coinpetitors 1 carry its afliliated programuning,™

Only by unposing conditions ot ihat merger did the Commission find thal 1l remedied
this potential harm ™ Thus, the Comnmission iz well wirkin its right to address this impediment fo

competilion as 11 reviews this Transaction.

B. The Applicants® Ability and Incentive (6 Withhold and Raise Prices of
Critical Must-Have Programming Will Harm Consumers.

As CWA described 1o its Petition, the combined Comcast-NBCU will have the incentive
and ability to withhold froin, or delay the licensing of cribcal musi-have programming to 1ls
competilors, notably nationa! and regional sports programming and local broadcasting.

The Applicaius contend that the combined entity will not have an increased ability or

incentive {0 pursue anticompetitive foreclosure jtrategies against competing MVPDs.*!

27 Applications for Consent to the Transfer of Control of Licenses and Section 214
Aunthorizations by Time Warner Inc. and America Oniine, Inc., Transferors, and AOI. Time
Warner inc., Transferee, Memorandum Opmion and Order, 16 FCC Red 6547, 6550-5t (Jan. 11,

2001}

3 Gen. Motors Corp. & Hughes Llec. Corp., Transferors & The News Carp. Lid.,
Transferee, Memorandum Opinion aud Order, 19 FCC Red 473, 593 1271 (2003) (“NewsCorp.
Order”™),

¥ .

Y id
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Specilically, the Applicanis assert (har the combined entity’s post-tranzaction conduct will oot
enance Coincast's incenlive or ability 10 engage in anti-coinpeltitive sirategies with respecr o its
mnust-have programining of local broadeasving, national cable networks and regional spons
prograinming.” The Applicants forther dismiss Dr. Singer’s exanple of Comcast’s failure 10
reach agreement with DirecTV or Dish Network regarding Comicast SpontsNet-Philadelplua as
evidence (hat the combined company would withheld NBC Q& stanon signals from compeling
MVPDs.™

At the core of the proposed transaction i1s the Applicants’ desire o increase leverage of
their prograimming assets. Contrary lo Applicants” claims, the merged entity will have the
inarkel power Lo foreclose the supply of, or raise the price ail whicl it sells inust-have
programming to downstream competitors, Moreover, Comcast has a history of using access 1o
musl-have programining lo decrease competition.

Liy 113 2007 review ol 115 prograin access rules, the Comumission found that an MYPD's
ability (o compete will be significantly larmed if it is denied access (o popular verucally
integrared programming for which no good substitule exisis. ™ Specifically, the Commission
recognized that Comeast’s withlwoldmg of progrexnming fromm DBS providers “had a malenal

adverse impacl on compeution” in Philadelphia and that the saine anti-compenitive effects would

* Opposition at 128.
12 D rore
pposilion al 132
* Opposition at 138,
** In the Matter of Implementation of the Cable Television Consumer Protection and
Competition Act of 1992, Sunset of Fxclusive Contract Provisions, Review of the Commission’'s
Program Access Rudes and Examination of Progranming Tying Arrangemenis, MB Dki. Nos.

07-29, 07-198, Repont and Order and Further Nonce of Proposed Rulemaking, 22 FCC Red
17791 § 39 (20073 Sunser Order™.

11
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result from withholding of “popular non-RSN [Regional Sports] networks,™* The Commission
further concluded that *“[t]here is facmal evidence that cable operators have wilthheld this
programming tram competitors and, in two instances — in San Diepo and Philadelphia — there is
empirical evidence that withholding has had a matenal adverse unpact on compelition in the

video distribution marker

I the Adelphia Order, the Commission concluded that lack ol
access (0 RSN progranumng wall sigmificamly decrease an MYPD's marker share becanse
many consumers only purchase service from (he cable operator that offers the RSN.*” As Dr.
Singer atrests in his economic analvsis, the Commizsion concluded that without access to the
cable-affiliated RSN in Philadelphia, the percentage of elevision houselields thar subscribe (o
DBS service in Philadelphia is 40 percent below whar would otherwise be expecred.™

As Dr. Singer attests, the Commission reached the same conclusion abour anncompetitive

hanns resulung from exclusionany couduet relatng 1o networks other than RSNs: “We also

believe that a competitive MYPD's lack ol access 1o populer nen-RSN networks would not have

** Reply Declaration of Hal J. Singer at 5, Ang. 19, 2010 (hereinafter *Singer
Reply"Ycuing Sunset Order).

3 1t

" Singer Reply ar 6; Applicarions for Consent fo the Asslgnment andior Transfer of
Conirof of Licenses, from Adelphio Comme’ns Corp. to Time Warner Cable, fnc., Memorandum
Cpinion end Grder, 21 FCC Red 8203, 8267-72 99 140-51, Appendix D (2000} (" Adelphiaz
COrder”), see afso id. al B258-59 9 124 ("R5Ns are often considered ‘must-have programmng’ ...
Hence, an MVPD’s ability (0 gain access to RSNs and the price and other terms of conditions of
access can be imporctant Factors in its ability to compete with rivals.™)

*F i citing Sunsef Order. Cotncasl contmues 1o withliold access to SportsNet-
Philadelphia. Dish Network announced earlier this month that it plans 1o {ile a complaini wath the
FCC aflter negotiations with Comecast (o carry lhe Comeast SportsNet Philadelphia broke down.
See Comcast, DISH Network Spar Over Philly Sports Channel, The Hill, Aug, 2, 2010, available
al hp://thehill.com/blogsilhcon-vallev/technology/112163-comcast-dish-network-spar-over-
philly-sports-channel, (accessed Aug. 2, 2010) (noting "DISH Nerwork has requested access o
deliver Comicast SportsMer Philadelphia wo our custoiners; however Comeast lias refused 1o enver
o good faith discussions,” (the company said in a slatement.)

12
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2 malenglly Jiffecent impact on the MYPD's subscribership than would lack of access 1o an
RSN.™™ The Applicants claim that the “Philadelphia precedent” fails (o recognize Commission
precedeni thal withholding nan-RSN networks vields anticompetitive effects.

C. NBC1's Local Broadcast AfTiliates Are Must-Have Programiming.

CWA explained inois Petition that the FCC has recogmized that “a teinporary withdrawal
of regional sponts prograiming and local broadeast relevision station signals would cause a
sigmificant number of custpmers 1o shifi from their current MYPD,” implying thad local
broadcas! programming is another "mnst have™ input.®’ Thus, Comeast will realize a sibstantial
increase in marker power m relation 1o its MVPD rivals in the seven local markets in which
NBCU owns both 2 broadcast alfiliate and Comcast owns an RSN

Applicants dispute Lhe inust-have nature of local broadcast progremmung. [u their Reply,
Applicans’ econoinists radically revise their estimares ol 1he critical departure shares al which
Comcast would have an incentive 1o deny access (o an NBC local breadrast elfiliete from (hose
contained in their original economic report.® In doing so. Applicants cite "recent marketplace
developments” described below to imply that the critical departure rales are hizher than those
estimated in the original report.*® According (o the revisions. non-Uomncas! cusiomers would

now have (o delect at roughly {1 11 the rate they oripmally esuinated th make

i

* Opposition at 138.

3 NewsCorp. Order a1 7 60. Singer Declaration, p. 31, 32 7 46
* Singer Declaration, p. 107 10,

* Mark [srael & Michael L. Kacr, Feb. 26, 2010 at 46 (Table 2),

* Opposition at 134,
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Comeas's restricting content access profitable. Dr. Siger noles thar the revisions in ¢ritical
deparmure shares are “conveniently” large encugh (o withstand (e kind of share shafts that
occurred when rivals were denied access w RSN programming, **

Applicanis note Wat the “recent marketplace developmenis™ leading to the recalculanion

ol the critical departure rare result from the fact thar {f

46}}

Applicanis failed Lo produce a copy of that retransimission consent sgreement,” Without
acuess 1o s precise lerms, ove caunol be sure that NBCU's new retransmussion agreement with
DirecTY prevents the merged firm from ruising prices ou DirecTY or from requinng DiregTV o
purchase lesser networks as a condition of getung the besi price for NBCU’s 10 O&C alfiliates.
for example, 1f the apreement fails 1o specify rales bul insiead conmins language thal the pariies
will “negotiaie iy good fith,” then nething would prevent Coincast from seeking eatraordinary
prices. Altemnatively, if llie agreement contains a lermination right by NBCU, then again nothing
would prevent Comcast from seeking price increases. Or perhaps the agreement grants DirecTV
access 1o WBCU s musi-have programming conditional on DirecTV payiag inflaled rales for

NBCU's lesser programming, il so, and if Diree TV refuses o comply, then there is no assurance

** Singer Reply al 13.
* Dpposition at 134-35 {! it

* The Commission’s May 21™ Inforination and Discovery Request to NBCU sougli a
copy of retransimission vonsent agreaments, among olher documents, However, NBCU lwled o
produce any retransmission consent agreements 1o response o the Commission’s requesl.

14




RECACTEL - FOR PUBLIC INEPEC T O

thar Dush Network's customers eould switch 1o Cicee TV 1o waich the withheld must-liave
programnining, Even if the agreement locks down prices [or WBCU’s local Q&0 affiliates
through 2016, tie [act that NBCU nushed to finalize an apreemem in the middle of 2019 for rates
pertaiming 1o 2012 through 2016 suggests that NBCU does nol believe thal Cowicast can be
trusted with Ratore negotiations—in which case the prospect of forecloswre of bath DBS nivals is
stuply kicked four years into the future.

Finally, even 1f the agreement preserves a disgruniled Dish Network cuslomer’a opuan ta
switch o DirecTV in search of the withheld conreni. 1t does notling 10 preserve her option of
switching 1o Verizon F1IOS or AT&T U-Verse Lo obfain 2 triple-play bundle comparable o
Comeast’s—a valuable oprion that could be degraded iF Commcast willibeld NBC affiliates from
AT&T or Verizon, DBS rivels are soinewhar impaired in the ability 16 compeie against cable
operalors because of their lack of 2 viable broadbandg oplion and cenaiu cable operalors™ use of
penally pricing for standalone cable modem service.” [ndeed, many analysis believe that, by
virue of Fi0S s and UJ-Verse's comparable triple-play offerings, FiOS and U-Verse present the
greales1 comperitive resteaint on 2 cable operatar’s market power in the future,* Unfortunately,

no NBCU-Dwec TV retransinission agreetnent can preserve that opuon after the merper.

** For example. Comeast charges 2 penalty price for custoruers who seek (o purclhase
standalone cable moedem service See Camcast products, availahle at
hitps:/iwww comcast comsshopbuy low2/produces. cspx (" This special price [far broadband
Intemet] s fer cnslomers who corrently subsceribe to Comeast Cable or Comceast Digital Voice®
service.”),

** Singer Replv 22 {citing See, e.g., Jan Olecirson, et al., Broadband Technology, SNL
Kagan, Mor, 19, 2000, o 16 (" Cable's grip on the video market further loosened in the fourth
guarter us feloos, and 10 a lesser extent DBS, comiinued 1o grob market share from the
inctanbents. Accorviding fo SNL Kagan aralysis of the seeror, LS. teleo and DBS indistrics
signed on an estimated 373,000 and 199,000 net new subscribers, rospectively, while the cable
tasr 668,000 customers in the guarter. "} {emphasis added).
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As Dr. Sinper coneludes, Ihere is ao basis for estimating a new critical departure rate,”
Dr. Singer notes that the updae 1¢ retlectthe NBCU-DirecTV retransmission conseénl agreement
represents 4 “‘radical revision™ of 1he critical departure shargs. Because of the agrecinent,
Applicants inaccurately argue thal non-Comeast cusiomers would be less ltkely m delecr 1o
Coincaslt in response 1o the loss of a local NBC broadeas alfiiate under these circumstances.”
Bul such conclusions are inconsistent with Congressional and FCC findings on the importance of
local breadeasting.* Dr. Singer nofes. the Connnission has found that local braadeasr station
propramining is “highly valued by consumers, and enoy into the bmadeast siaton inarkel 1s
difficulr.”™

Furthermore, despile Applicants end their econonisls’ assertions, the Cominission

should rely an more than just market share or viewership share of content (o assess whether it

* Singer Reply at 179 19,

L td
3006 Quadrennial Regulatory Review — Review of the Commission’s Broadeast
Chencrship Rufes ind Other Rules Adopted Pursnani fo Section 202 of the Teleconmurications
Act of 1994 Repon and Order and Croder On Reconsideration, MB Dkl Nos, 06-121, 02-277,
Od4-228 MM Dkt Nas, 01-235, 01-317, 00-244, 99, 360, 23 FCC Red 2010, 2050 7 70 {2008)
tnoting that esrablislung and mainraining a system of local broadeasting that 1s responsive o the
unique interesis and needs of individual communities 15 an important policy goal); see afso 2002
Riennial Reeularary Review — Review of the Commission’s Broadcast Ownership Rules and
fither Ruler Adopred Pursiuant o Secrion 202 of the Telecomminications Aet of 1996, Report
and Order and Notice of Proposed Rulemaking, MB Docket No. 02-277, MM Docket Nos. 01-
235, 01-317,00-244, 03-130, 18 FCC Red 13620, 13643, 9 74 (2003}, gff'd in part and
remanded in part, Promethens, 373 F 3d at 435, stav modified on rebearing, No, 03-3388 (3d
Cir. Sepr. 3, 2004y, cent. denied, 545 U5, 1123 (2005) (siating that “Federal regulation of
broadcasting has historically placed sigmficant emphasis on ensuning that local television and
radio slalions are responsive o the needs and mterests of their local communities.” Congress has
likewise expressed 1ls commitment to "a widely dispersed radio and elevision service” and has
noled that the elumnation of local service is a "matter of real and immediate public concern.”
United States v. Southwestern Cable Co, 392 US 1537, 173 & w38, 38 5.C1 (994, 2008 & 1. 38,
20 L.EQ.2d 100] (1968} {quoting 5. Rep. No. 923, 86th Cong ., st Sess at 7 {1959

® Singer Reply at 71 7 {citing Mews Corp. Order et 1201),
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constitutes “rmust-have” prograruming.™ Rather, Dr. Siuger notes thar a uerwork is innst-have il
denial of access o 1t would tupair a tival’s ability 1o comnpete elfectively end comnpetiiors could
not constrain prices of the finus that do bave it.* To illusmate this point, Dr. Singer nores (at
R5Ns did not altain therr musi-have status becausc telecess of the Philadelphia Phulltes, Flvers,
and 76ers dominatud prime-time ratings in the Philadelplia DMA *® Even so, Dish Network’s
and DirecTV s lack ol access to those pames resnlied in reduced markel shares (versus a world
in which the DBS providers conld liave aired those gaines), and las significantly impaired their
ability w restrain Comcast’s prices there, In a similar fashion, denial of access o a tocal
broadcast network would mpair the ability of Comeast’s nval o conpete effectively.

As CWA concluded i its Petition, the newly nierged entity would have Uie incentive and
ability (o withhold or sigmficantly increase above Lhe competitive level the price it charges s
MVPD rivals for mnsi-have local programming, resulting in less video comperition and higher
cable rates for consiuners.”” Ultimately, none of the Applicants’ aveuments dispute thar their
ability (0 1ake such anlicompetitive actions will be increased, and thar they have exercised that

ability in the past to harm their MYPD oivals.

™ Singer Reply at 8 1 9 {ciling Opposilion at 182; Israel-Kalz Reply at ]216).

** Sinper Eeply at 11, 12, Indeed, as noled earlier, the Conunission has recopmzed the
abiliry and mcentive for vertically miegraled cable companies (o withhold must-have
programrming remains substantial. See Cablevision Svs. Corp. v, F.OC, 597 F.3d 1306 (D.C.
Cir, 2010).

® I ar 13,

T CWA Petition at 31,
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D. The Transaction Will Erede Competitiot in Advertising.

Today, Comcast’s repronal and local programming networks compete with NBC's 10
owned-and-operated (“O&07) stations lor local news and entertaimnent programining.™ As
CWA explained in its Petition. the joint venture gives the new entity Lhe inceniive to merge these
operations, and 1o exercise its inaikel power by prolitably raising the pnice of advenising, among
other practices.

The Applicants contend that thal Lhe transaction will not reduce capeution in certain
purported markets for lelevixion advertising and that CWA s siateinents 1o this eflect are
unsupporied.”” However, this erroneous clainn ignores the fact that Coemeast is often the largest
provider of local advertising in 1hese inarkels, winch would crease Comeast’s abilily (o raise
local edvertising rales with 1he acquisition of an NBC affiliate *

In his Declaratton, Dr. Smger poinled 1o NBCUs own comments in 2006 in the
Commssion’'s Media Ownership proceeding in which NBC nored that cable is the largest
competicor tor locally-targered television advetiising in some major markets, including
Philadelplua and San Diego. According to NBC's estimares, Comcast’s share of local advertising
sales in 2006 would increase from 23 to 39 percent in Philadelphia, {greater than the ABC station
by 26 mmullion) and from 24 10 36 percenr in San Franciseo (greater than Lhe Fox station by $70

mullion) " Camcest’s local ad shave has grown since then. In addilion, an mdependent

" Petitian at 31
* Opposition al 120,
®' Petition at 32, Singer Reply, p. 11,9 10,

*U1d., supra, u. 19 {ciling Comments of NBC Universal, Inc. and NBC Telemundo
License Co., MB Docket Nos, 06-121; 02-277, 01-235, 01-317; and 00-244 {Oct. 23, 2006).
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broadcasier will not be able 1 olfer the velnme discounts and package deals for advernising
across dozens of channels that the merged entity will be able to offer,

As CWA rightly noted in its Petition, this concenuanon in the local adverising niarker
iranslales mto less revenue for competing broadeasters to produce local news and hire warkars,
with a resulling negalive mipact on diversity, compelition, aud adequale stadfing that doive
quelity news.

M. COMCAST'S EXCLUSIONARY PRACTICES IN THE ONLINE ¥YIDEO

MARKET WILL HARM CONSUMERS THROUGH THE FORECLOSURE OF

OVER-THE-TOP ONLINE PROYIDERS AND THE LOSS OF ONLINE VIDED
AS AN ALTERNATIVE PLATFORM TO THE CABLE TELEVISION MODEL.

Online video already 15 -- and conlinues Lo grow -- as a compelitve aliernanve, but Ihs
joint venture would foreclose that evolution. As CWA explained in i1s Pention, 1115 concerued
that a merged Comcast™NBCU will have (e jucentive and abiliny 1o harm or prevent Lhe
development of Iniemet video by limiting the ability of OF'T service providers to access a wide
arvey of video prograunning aud by restricling cousumer access to content.™ A combined
Comcast/NBC could limit consumers” anline access ta NBC coulent allogether or charge
consumers higher prices lo access thar comtend unless ihiey already subscribe 1o cable services.
This 15 the TV Everywhere inodel thar Camcast has already begun to deplov, bundling conreni.
with cable subscoplion, Lhereby [orcing interned cusiomers to buy cable lelevision packages in
order (o0 see coutent culine fromn NBC.

The TV Everywhere model, as dexcribed ahave, creales a mechamsin for progranuners
and contenl providers 1o have a "walled parden” ef oulive video content only available 1o those
who pav their monthly cable subsenpnons. In doing so, TV Everywhere denies independent

video disuributors and broadband consumers access lo must-have prograniming, and creares a

& Pewilion al 39.
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