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waz Io provide a platform that 12 in eddition to ils traditioual camage of PEG channels on cable
syslems.™ Sccond. while Comeast is not currently able 1o provide PEG VOD programming on &
community-by-community basis, as a resull of Comunilinent # 12, Comcas( will lest potenhal
solutions that might allow for \he cost-elfective delivery ol PEG programming <n a more
targeted basis."" In short, Applicanls intend Lo work with local communities lo develop VOD
selutions that work for all concerned. Rollout ot PEG services both On Demand and On
Demand Online will enhance customers® access lo PEG programining, and calls for regulations
ot condilions regarding how these yet-to-be-developed platlorms are coufigured are bolh
premature and winecessary.

Wilth regard Io the Gay & Lesbian Alliance Agains! Defamation’s (“GLAAD™)
suggestion Lhat the merger should be viewed with u “critical eye™ in light of NBC1"'s
prograuming history o issues of importance to the LGBT community,™ it is worth noting that
broadcast licenisees have hroad discretion concerming their selection of programming responsive
to their communlies. They are required o connbute to the oversll discussion of commumily
isgues bui are not required or expectad o respond to Lhe issues of every individual community

group.®! In any evenut, GLAAD also commends NBCU for “show][ing) some improvement” and

3 Opposition and Response at 34. ACT also noled that Applicanis technically omilied “public access” from

ils descnpuion in Commitment ¥ |2, Applicants said: “To enhence localian and srenpthen educational and
governmental accesy prugrmamming. Concast will alzo develop a platharm w kost FEG content On Demard and Gn
Demand Online witlin three years ol closing.” fd, Applicams clanty thal, in their language, their intenion was o
include public access.

Id a1 35

ol Sce Letler lrom Janeit T. Bartos, Prewdent, GLAAD, 1o Julius Genachowski, Chairman, FOC, MB Dockel
Mo, L0-56 (July 20, 2010} (“GLAAL Responsa™.

ol See /n Re License Renewl Applivations of Certain Commercial Televisivn Stations Serving Phifadelphia,

Femngyhvania, Meiorandwn Opinion and Order, § FOC Rod 3847, 3848 (1990}, aff™d on recon., & FCC Red 4191
{19911 frejecting pelilion (o deny livense e wal ¥or alleged Gilure 1o provide 1ssue responsive prograutidng 9
Ieshinn and gay commumiities, ameng others); see afee 1 Re License Renewnl Applications of Cergin Commercial

Ik
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for engagng the organization wilth respect to the concems of the LGBT -:,»::u'm-umii:'_k,'.""2 GLAAD

also srates Lthat il is “encouraged™ by Coincasl’s involvement in the NBCU (ransaclion given

Comecast’s long history of involvernent with the LGBT coinnunity.”

V. APPLICANTS HAVE DEMONSTRATED THAT THE TRANSACTION WILL
NOT HARM COMPETITION OR THE PUBLIC INTEREST AND NONE OF
THE JULY 21 RESPONSES PROVIDES PERSUASIVE EVIDENCE TO THE
CONTRARY.

A, The July 21 Responses Provide No Evidence That the Trunsuction Will
Facilitate Anti-Competitive Foreclosure of Competing MVPDs.

Largely reileraling their initial comments and simmanzing other party’s filings,
Greenlining [nstilule and the American Cable Association (“ACA™) agam allcge that the
transaction will cause hain with regard to retransmission consent and the wholesale provision of
programming.” For example, Greentining Institute makes the same clainis regarding harmis on
July 21 as it did on June 21.,%

Applicants have already fully addressed and refuted these arguinents in their Opposition
and Response. As Applicants detailed in that filing, (he coinbined entity will have no increased
ability or incenlive o pursue anticompetitive foreclosure strategies ngainst competitive MVPDs

because it will notl hnve market power 10 do so, and foreclosure would not cause & sufficiently

Radio Stanions Serving Philadelphia Penmsyivania, Memorandum Opinion snd Order, § FCOC Rod 6400 (MB 1993
{aaime).

6 GLAAD Rewprnae a4, Indeed, as GLAAD noles, NBCU s nelwork Bravo “is credited by many wilh

building iis idenny on progmmming successcs like Queer Eye [or the Siraight Guy which launched a new wave of
reality programimiug Ual reflecied how LGBT culture iniluences inainslreatu culuee.” fd. at 5.

& id al 5

i MJ Rale Counsel and the Illincds Alomey CGeneral, whao, as noled above, commented for the firsl time on

July 21, alse recire alleged hanns that were already raised by ather commueners, and (o whicl Applicanrs have
Already respomded. See NI Rale Covnsel an 18-240, 24-26, Lllinois Altorney CGenaral al 4-3.

! Compare, e.g., Greenlining Response ar 7 wirk Greenlinug Pelition at 32 {repealing its prior arguments
ahoul whirlesale bundling),

it
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high rate of diversion [rom the conipeting MYPD (o Comeast's cable service 1o offset the
reventies that the combined entity would lose.*

With respect (0 retranstnission consent, Applicants heve demonstrated that any atlempt
by the joint veninre ta withhold retransmission congenl for NBCU Q&0 stations froin coinpeting
MVPDs as part of 2 foreclosure sirategy would be unprofitable.*’ To provide further assurances,
Applicanis have also offered to extend key aspects of the prograin access rules to the rules
governing rewansinission consent.”® As to program sccess, Applicants have established that 1he
transaction will not enhance Coincast’s incentive or dhility to engage in foreclosure strategics
wilh respect to licensing national cable networks Lo rival MVPDs.* Of course, the program
access ruled provide an additjonal safegusrd against any competitive harm, and post-lransaclion,
1he NBCU cable networks will be subject to theze rules tor the first time. Wilh respect 1o ACA’s
concerns about bundling of networks, Applicants have shown that crilicism of whelesale
iransaclions batween netwosk owners and MVYPDs is neither new nor specilic to the proposed
transaction,

Altliough ACA allempts to argue Lhal. lhese issues are transaction-specific, the realily is

thal (hese are industry-wide issues that ACA itself has repeated|y raised in pending Commission

i Kee Opposilion aud FResponge st S«ction [V O see genernfy Israel/'Balz Verical Foreclosure Report,
5 Opposition and Response al 133-153; Jsel’Kawiz Yenical Foreclosure Report T 4, 60, BS, 121-132,
b Sce Public Inlerest Slalewent a1 121,

il

Opposition and Besponse at 153-163; lammel K aiz Reply Reporn T 77-79.

Opposition and Respouse al 21]-214,

2]
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pmceedings.ﬂ In fact, ACA’s complainis in its advocacy before the Commission on wholesale
bundling of networks concern imunerous enlities unrelated to the (ransaction.”™

B. The .July 21 Responses Provide Noe Evidence That the Transaction WIll
Facilltate Anti-Compeiltive Foreclosure of Competlug Video Programming.

Cerlain commenters repeal their assertions that the tranzaction will facililale anli-
competitive foreclostre of competing video programming.” As noted above, however, (hese
commenters cffer no new evidence o1 anelysis (o suppert their concems, which Applicanls have
convincingly refuted.

Applicants have already demonstrated that teithe the (acts nor economic theory support
claims (hat the combined entity will pursue anli-compelitive foreclosure sirategies by
withhelding distrdbution opportunilies from competing unaffiliated conlent providers.™
Especially in light of Ihe intensely competitive market for MYPD services {as the U.S., Courl of
Appeals for the D.C. Circuit recently recognized’™), the combined entity will not have the ability

or the Incentive to pursue such strategies, which would not only be unprofitable but detrimental

M See. e.g., ACA Coinmenis, MB Docket No. 10-71 {May 18, 2010} (advocaling (br indusiry-wide changes
lo the retranymission consent rules); ACA Commenty, MB Dockel Mo, G7-198 (Jan, 3, 2008) {advocaling Lot
induxlry-wide changes: (o the program access and retransmission consenl rules) (“ACA 07-195 Comments™). A
survey of AC A’z websile demonsimates itz longstanding indusiry-wide concern about each of the issues il rmises in
lhe ineani proceeding. See, e.g., ACA, Wholesale Unbundling, ¢
luep:/fwww.americancable.orgfissues/pageWholesale Unbundiing (*What is ACA Doing Abom Wholesale
Bundling? Curremly, 1lie FCC is reviewing whellier revisions 1o the wholesale cable propmmming and
reiransinizsion conseul nles would provide consuners with inore choice and value, ACA las presented the FCC
wilh multiple lilings 1o demonsimate how the ¢urment marketplace harms both independent cable operatom as well ay
consumers.”

" See, 2.8, ACA 07-198 Comments at 7 {crilicizing the alleged bundling practices of seven ollier cable
netwiTk owners besides WRCLT),

3 See, e.5., Bloouherg Response ar 3- 14; Greenlining Regponse al 8.

ki See penevally Opposition and Response at Seclion 1Y 1.

i Comeast Corp. v. FCC, 579 F.3d 1. 8 {D.C. Cir. 2009).

s



REDACTED - FOR PUBLIC INSPECTION

1o Comeasl’s MVPD business,” Furthennore, the record cvidence shaws 1hal the opposite of
what crilical cunmenlcrs assert is true — Comceasi is more likely than other MVFDs W0 camy non-
Comeast networks that operate in the sune programming categories as Comeast networks.
With respect lo Bloomberg’s claims in particuiar, Applicanls have thoroughly debunked
Bloomberg’s theory of foreclosure of competing video programming.”™ Applicants demonstrated
thal Bloombere’s asserions represent an afempl 1o exlract superior and vnjustified tenns of
carriage from Comcast {as compared to the market-based terms thal Bloomberg has negotiated
with Comeast and other MVFPDs), nol only with regard 1o channel location but also tier
placemeni and subseriplion feca.™ mnits July 21 filing, Bloomberg simply rehashes e
unsupported asserlions of a few other parlies to support iis hid Lo have the Cormunission intercede
int the minuliae of Comeasl’s tuture carriage negotiations (and igroring the safeguards provided
by rlie existing program carnage rules).” Bioombenz's cilulion to WealtkTV as ils primary
example of a1 network that has “already becn the subjecl of discnmination from Coincast dne lo
lack of affiliation™" - notwithstanding thut the Cormmission’s Chief AL found, ufier a tull
evidentiary hearing, that WealthTV “failed completely™ 1o prove iis claims of ynlawful

discrimination - is a telliug indication that Bloomberg’s most recent comunents do nothing to

e Opposition and Respouse at 164-73.

n lsruetKaizr Reply Report T 149-51,
TR

Ser Opposilion and Response at 164-T3.

See id. ol L73-75,
H Bloomberg Respouse at 2-12,

5l fd at 8 & nll.
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advance the Commission’s consideration of the record.™ In no transaction that Applicants Lave
identitied — indeed, in no Commission proceeding — has the Commission applied en evidentiary
standard that assipued weight to multiple parties simply ciling each other’s unsupporied and
factually erroncons arguments. As Applicants and others have noled, to the extent Blooinberg or
other commenters heve concerns about the effectiveness and operation of the program camage
rules, those concems are besl addressed, ifal all, in the Commission’s relevant pending
rulemaking proceeding.*
C. The July 21 Responses Provide No Evidenvce That the Transaction Will
Facilitate Anti-Compctitive Effects in the Nasceot Onllue Video Distribution
Business.
Certain periies again raise arguments thar Apphants will have the ability and ineentive
1o disadventage or foreclose unatfiliated online video disinbutors by refusing lo provide conlent
or by providing it on discimmatory terms. These parties, however, do 0ot raise vy new issues

of provide any new evidence that Applicants Lave not fally addressed. For instance. Bloomberg

largely restates 1ts previous arguments and those lodged 1n other parties® petitions and comments.

52 Bloomberg commits a similar error in repearing MASN s comglaints about its channel placement on

Councast systems in Washinglon, DC. Sew id. al 9-110. Applicants have refured MASM S, claims, See Cpposition &
Respoaoe 8l 176-78: see afsvo Leter from Michgel H. Hainmer, Willkie Farr & Gallagher LLP, Counsel for Conwcast
Corparaaon, w Marleae I Donch, Secrewary, FCC, MB Dockel Mo 10-58 (Aug. L), 2010) (describing the praclical
bags ol cxisting channel lacalions and the operalional difficullics and diwuplion o customers involved in chaoging
chapnoe! locationul.

» Srr Uppaswion and Response at 13 & n. L7, see alse Letter from Doren Gorshein, CEAQ, Amenca Channel
o Marlene Donch, Secretary, FOC, MB Docket No. 10-56, at 2-3 {July 21, 20109 [noting thal "Comeast hes aken a
leadershap role among MY PDs in providing opportunities for independeni programmers in a challenging economic
enyvimnment” and stating that *we agree with HDMet and NFL that program camage issues are best addressed on an
imdusimy-wide basis™y. Of course, Comcast’s recent experiences with the program carriage complaint process could
well yuppext that the program carriage veforms that are most needed are ones that facilitare the more rapid disnussal
of complaints that demongtrably 1ail 1o prove unlawhul disceimination, or that are barred for other reasone. such as a
longsianding carmage agreement thal governs the carriage at issue.
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urging the Commission to ¥consider carefully these issues that echo Bloomberg's concerns.”

Tligse arguinents, however, fail as a matter of economic theory and imarketplace reality, and are
inconsistent wills the ways consuners use ouline video loday and the manner in which the
nascent imarketplace for online video distribution is ldn:'.rf:lr:q;:‘ing.ﬂ5

Applicants have demonslrated that the transaction would not Lann online video
distribution in Drs. Israel and Kalz's May 4 Online Video Report, and further refuled
coininenlers’ concers in their July 21 Opposition and Response (including the accompanying
1srael/Katz Reply Report).*® Specifically, Applicants have provided comprehensive and detailed
information regarding the nascent online marketplace and fully descnibed how the combined
entily will lack he markel power Lo inplemenl an online foreclosare slvatemy because it will
have a quile inodesl sharc of linear cable nelworks and because the *withholding of even very
popular programming is not sufficient to make an online distributor lose its viability,”™ Further,
Applicants will lack the incentive to foreclose because online video 1s demonstrably
complementary to, rather than a substilule for, traditional linear MYPD service and because

foreclosure of competing online video distribuiors would not be pmﬁtable.“ Those ecrminenlers

F See Bloomberg Response al 12-22 (discussing the arguments sel [orth by CFA {Cooper); MAF; Public

knowledge; EarthLink; the Allignce lor Communicglions; DISH/EchoStar; Caucus lor Producers, Wrilers, &
Docclors; ACL; Greenlining; and FACT).

L

COpposition and Respone: al 181-82.
ke wre generally lemaelEalr Online Yideo Repotl; Opposition and Besponse al Seclicn 1Y.E (discossing why
Ihe Iraneaclicn will not cause anli-conpelitive eflecls in the nascent onling video dislAbulion business). 1l is lelling
that neather Bloomberg nor any olher commenier sericesly challenges e conclusions of Drs. 1sracl and Kalz's
apalyais. which waa submibed on May 4, 2010,

M 14, an 183-54.
B id al 1R4-BR; lsracl’Katz Reply Report at T 191-204.
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who repealed their concerns about online video oo July 21 did notliug 1o refure Applicants’

well-supported conclugions.
D. The lssues Ralsed by the Public Utilities Bureau of the Ilingis Attorney
General’s Office Have Already Been Dealt With by Applicants, and the

Transaction Is Supporied by Numerous Supportive Letters Flled by Elected
OfMicials, Community Organizations, and Residents from the State of [llinois.

Tlie Public Utilities Bureau i the office of the Altomey General of 1linois filed
comments expressing concerms aboul the iransaction’s alleged negalive effects on competilion
and consumers in Iinois.¥® The concerns raised Liere have already been refuled by Applicants,™

In addition, more than 130 letters from 1llinois busiyesses,”’ communily groups,” elected

K Illinois Auoroey General Response at 3,

" The llingis Amomey Geteral s commend reciles the following allegations: (13 increased cable prices: (2]

foree losurs of competing MVYPDs, (3) hasm to NBC over-Lhe-air broadcas] stations; (4) foreclosre of onbine video
compelition; (5} increased media concentration; and 183 job Incees, See id. at 4-6. These issues have been rebuned,
respeclively, in Applicants” (1) Responses Lo Questions from Several Memibers of Congress at 25-26; {2) Public
Interest Statement @ LL3-122; Israel/Katz Vertical Foreclosure Report; Oppasition and Response at 129-163; and
Isrpel¥awz Reply Repor | 11-32; (3) Public Inlerest Statement at 39-42; NBC AlTiliawes Agrecment; and
Orpposition and Response 31 18-25, 540-32; f4) Public [nleeest Statement at 122-124; [srael Bz Online Video
Reporl; Opposition and Respongs at L30-204; and Israel/Katz Reply Report T 186.23 7 ¢ 5) Public Interust
Staternent at 7-10, 79-80; Responses o Questions from Several Members of Congress at J1-21; and Opposition and
Response at 104-107; and {6} Responsts wo Questions from Several Members of Congress ar 18,

i See, .., Letter [rom Thomae W, Brannam, Manager, Future Cable Elecironics, L1.C, w Juling

Genachowski, Chairmar, FCC, MB Dockel Ne 10-56 {Ape. 28, 2010); Letmr fron Christing Lee, President, North
Star Cable Construction, to Julius Genachowshkd, Chairman, FOC, MB Docket No. 10-36 (Apr. 16, 2010); Lewer
(rom Maureen Kelly, Chaimman, Chicago Southland Chaber of Comenerce, to Julius Genachowski, Chairman,
FCC, MB Dacket No. 10-56 {Apt. 19, 2010); Letter from Michael A. Evans, Exceutive Director, Bolingbrook Area
Chamber of Commerce, to Julius Genachowski, Chairman, FCC, MB Docket No. 10-36 (June 17, 20100 Lener
from Gima Ursa, Owner, Frontline Communrcations, Tne., (o Julius Genachowskd, Chairman, FCC, MB Docket N
|0-56 {Tune 1R ZE10Y; Letwer from Gerald ). Roper, Presadent & CED, Chicagoland Chamber of Commerce, 1o
Tulius Genacliowski, Chairman, FCC, MB Docket No. 10-56 {June 14, 2010, Letter from Rila Unzner, Director,
Home Buldere Association of Greater Chicage, to Julius Genachowslki, Chairman, FCC, MB Docket No. 10-56
{June 21, 2 0Y; Lever foin Jordan Cuder, Director, Program Development, | hmois Science & Technology
Coalilion, w Julius Genaclhiowski. Chaieman, FCC, MB Docker Ne. 10-368 (Aug. 16, 20110).

* See, e.g., Letier from James Keane. President and CEO, Boys & Ghrls Clubs of Chicaga, to Tulius

Crenachowski, Chairman, ¥OC, MB Diecket Na, 10-36 (June 16, 2010); Letter from Chrigtine Kenny, Executive
Mirecior, Lieracy Works, to Julivs Genachowski, Chairman, FCC, MB Doeket Wo. 10-536 {June 13, 20100; Lalter
trom Shelley Lewis, Executive Directon, Linle Angels, w Julins Genachowski, Chaimoan, FOC, MEB Dockel No. 10-
3t (Jure 11, 200105 Leter from Lawra 8. Thrail, President and CEO, United Way of Metropolitan Chicago, 0 Juliua
Gienachowski, Chaimman, FCC, MB Docket Mo, 1058 (Apr. 13, 20197, Letter from Jennifer Smith, Nontherr Hlinois
Lrivixion Director, March of Dimes, to Julius GenachowsEi, Chainnan, FCC, MB Docket Mo, 10-58 (July 7. 20107;
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wfticials {including the Mayor of Chicago )," and diversily r;:-rga.nizaI:i-::nus?‘1 that have been posled
ta the docket are supportive of Applicants and tlie proposed joint venlure. This broad base of
suppuort in lllinois was also evidenced by the facl that, at (e Coininission™s July 13, 2010
workshop in Chicego, duzens of individuals offered specilic, fimsl-hand stalemenls in support of
Applicants and the proposed transaction. The proposed transaction will only enhance
Applicants’ ability to serve consumers across Illinois and the rest of (he country.

E. The Concerns Raised by the Leased Access Producers Association Are
Untimely, Not Transaction-Specific, and Without Merit.

The comments recently submitied by the Leased Access Producers Associalion
("LAPA™) regarding the camiage of lcased access programiniug on Coineast’s cable system in

Wilmington, Delaware® are untimely, nol transaction-specific, and nol factually gronnded.

Leuer bom Bruce Weiss, Executive Diceclor, Test Positive Aware Network, 1o Juling Genachowska, Chaimman,
FCC, MB Docket No. 10-56 (Apr. 20, 2010).

? Sec. © g.. Leter bom Richard M. Daley, Mayor, City of Chicapo, 10 Julius Genachowski, Chairman, FCC,

MR Dockel No. 10-56 (June 21, 2010); Lelter fom Brandon W, Phelps, Illinois House of Representalives, o Julus
Oenochowsk:, Chasrmen, FCC, MB Docket Mo, 10-56 (Jure 13, 2010); Letter from Edward W, Paesel, Executive
Creetor, South Suburban Mayors & Manapers Association of Iingis, o Julius Genachowski, Chairman FCC, MB
Dockel Mo, 10-54 June 16, 2010% Lener from Christopher I, Lauzen, [linois Stz Senate, 1o Julius Genachowskd,
Chairman, FUC. MB Docket No. 10-36 {June 18, 2010%; Leuet froin Thomas J. Durkin, ¥illage Adininisorator,
Yillage of Crete, 1L, 10 Julius Genaclwwski, Chainonan, FCC, MB Dockel No. 10-56 {Tuly 26, 2010% Letter [rom

Tunoihy J. Davlia, Maver. Cicy of Springfield, 1L, w Julius Genachowski, Cliaimian, FCC, MB Docket No. 10-56
(one |5 200100

" See. g - Leler Irom Ins Y. Maniner, [lipoig State Senator and President, Watonal Hispanic Caueng of

Swie Legislatore, 1o Julms Genachow sk, Chairman, FCC, MB Dacket No. 10-56 (Tune |7, 2010%; Lener (rom Steve
Brunlon, Exacutive Director, Clunese Mutual Aid Association, o Tulive Genachowski, Cliaimman, FCC, MB Dockel
Mo, 10-56 1 Apr. 20, 2D10): Letter froin Lou Rago, President, talian American Human Relations Foundation, to
Julive Genachowskd, Chairman. FOU. MB Docket Mo, 10-56 (May 3, 2010); Letter from Andy Mihelich, Execulive
Dvirecior, Spanish Community Center of Jolel, to Julins Genachowslki, Chairman, FCC, MB Docket Ne. 10-56
(Mar. 23, 20009 Letier fmom 5ol Flores, Executive Director, La Casa Norie, to Julius Senachowsks, Charman, FOC,
MB Dockel Moo 10-56 LJune 10, 20000 Letter Inoen Ellen Rozelle Turner, Corporate Adviaor, National Forum (oe
Rlack Public Admimistratens. 10 Julius Genachowshs, Charman, FOC, MB Docket No. 30-56 (June 15, 2010); Leter
from Nina M. Bams. Springlield Uriban Leapue. Ine.. 10 Juliug Genachowski, Chairman, FCC, MB Dacket No, 10-
36 (June 21, 2010 Lerter froam Frank ). Apuailar, Chiel Director Officer & President, Cicero Mexican Culre
Comminee, 10 Julive Genachowski, Chaman, FCC, MB Docke No, 10-56 {Tune 17, 2010,

" Comment. ol Leancd Accons Produccrs Awsocialion, MB Dockel Mo, 10-56 (filed Aug. 10, 2010},
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Nonetheless, in Lhe interest al a complete record, Concast will briefly respond to the concerns
raised by LAPA.

The vast inajorily of LAPA’s allegations pertain to Camcast’s alleged fadnre to comply
with its Wilinington franchise spgreement. As rlie Connission is awace, responsibility for these
malters lies sqnarely with the franchising anthanty. Cantrary lo LAPA’s wide-ranging and
unsubslantiaied contentions, Comeast is in mll compliance with its franchise agieement. The
franchising authorily has confimmed, in wnting, thal “there are no outstanding ilems of non-
compliance pending onor disputes i negolianion, between the City of Wilmington and Comcast”
relaling lo the franchise agreement.”® Comeast has worked clasely and diligently with the City
of Wilinington Lo ensure compliance wilh its franchise agreement and will conlinue o do so.
LAPA’z claims, therefore, are baseless.

LAPA’s olher concem pertains lo Coineast’s requireinent [hat LAPA’s inembers obtain
insurance in connection with their provision of leased access programming. There is nothing
aboul Lhis requirement, and it is certainly nol in any way largeled towards LAPA members,;
virtually every cable operator across the nalional requites some torm of insurance from
coimnercial leased access programmers. The Comninission’s rules expressly permit such a
rf:quirf.':rtn‘:rlt,';ﬁ and the Commiission has provided considerable puidance over the years about Lhe

. . . 3 . .
paramerters of “reasonable” insurance requirements,” Comcast lolJows the Commission’s rules

i Leter [ronn Nonnau D, Griffiths, Presidew, Wiliniuglen Cily Council, 1o David Breidinger. Sewer Yice

Presidenr, Governmem aud Bepulatory Alfain, Coincasi Cable Fasern Invieion [Aug. 19, 20107 (ahached Jizrelo as
Appendix C).

w *Cable operalom may impose rtasonable insursnee reguirementa on lessed access programmers.” 47
C.FR.§ 76.971{d}).

b Sve, e.g, Johm P Rueditis v, Time Warner Cable - 5t dugwsrine. FL, Meworandun Opinien 2nd Order, 13
FCC Red 13882 (19248), offd en reeon, 13 FCC Red 22252 ™ 2, 6 [ 1998} (general habalily insurance requiremenl

IR
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and precedent, and its request for leased access insnrance coverage from LAPA memnbers is both
law ful and reasonable.

Comuast reoognizes that inembers of LAPA have provided leased access progranining
on the Wilmington cable system for over 20 years,” and Coincast — which has worked
vooperalively with LAP A members in the past - will make every reasonable effort (o work with
LAPA and ils nembers (o continue their relationship. As LAPA’s concerns are neither
transaction-specific nor limely raised. lhe Commission should nol consider themn in connection
wilh ils review of the NBCU transaction.

F. ACA’s Claims Concerning the Contents of Conlidential and Highly

Conflidential Materials Are Misleading and Provide No Basis Ta Condition
the Proposed Transaction.

As noted abave, ACA reiterates points il made in its June 21 comments withoul offering
new argumenls or anelysis. Unlike ils fellow June 21 repeat commenters, however, ACA claims
that informalion gleaned fromn Applicants” docnrnenl produclions to the Comrmission
demonsirates thet the hanne posed by the transaction are “even inore sipuilicant and widespread™

than ACA inilially described. Even assmuning argvends that ACA’s initial showing ol barm had

ot unreasonable; media perils liability ingurance with coverage of $ 1 million not unreasonable); f4. 1 3 {noting tha
prograaing thar was unrehearsed, onginal and included people unaware of being photographed imposed various
naky an cable operator including copyright infongement and privacy violations), Fal-Comm Productions v, TCl
Cahlevivion of Weodhaven. fnc., Memorandom Opirien and Crder, 12 FOC Bod 10293 9 10 (1997 {“Being named
a4 an addilional insured affords TC1-W sigmificant additional protection.™). Frank J Vitale v. TCE Cablevision of
IFoendmavmn, foc., Menwrandury Opinion aud Order, 13 FCC Bod 2531 1 67, 9 [V998), aff 'd on recon,, 13 FCC
Red 13441 (1998} {insuranize can be required for part-time lessees; viewer may be ofTended, ohscenity may be aired,
aud Lhird pary’s vights may be violated as easily in ¥ hour as in 24 bours); Zorifer Cowmmunications. e, v, Feritage
Cablevision of California, inc.. Memorandum Opinion and Order, 14 FCC Red 12073 (1990 (upholding right of
cable operalor 1o deny acceas (or Rilure w produce indurance certiticate that complied with operaine’s notice of
policy cancellalion requireruemus), aff ' oo recon., 13 FCC Red 2017 (2000); Fred Camptwif v. Time Warnoer Cable,
Memorandum Opinien and Ordee, |3 FCC Bed 16702 (199%), recon. dismissed, 13 FOU Red 22252 (1968)
{reasonable concern thal e preehearsed and ad hoe natore of Campbell's progranumng would poss lisbility sk
et programmer did nol have fuaucial resources 10 back.).

" Comeast acguirtd pamenship coniml of the Wilmington cable system in 1999,

@
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not been fully refuted by Applicants’ Opposition & Response, ACA's clayms oonceming the
documenls it ciles are by tums hyperbolic, inaccurale, and misleading,

ACA claims Lhat several stalements vunlained 1n Applicants’ respeclive document
productions supply evidence thal NBCU's proprameming assets “provide NBCU . ., with
substantial market power” and constitute “*must have’ programming Lhat all MYPDs, including
the ACA’s members, effectively must carry to be Gﬂmpﬁlili'-fe.”]m The statemenls that ACA
ciles, however, do nol support its claims. Even considered in isolation, these slatements al mosl
suggest thar the Applicants believe that NBCU's programming assets have economic valne and
offer gualily content.'”’ Needless ta say, such statemenls are not evideuce ol market power,

much less of any polential for anticompetitive foreclosnre. '™

"W {he dacuments thar ACA ciles demonstrate that

VWhen considered in conlexi,
developments since 2006 have inade il ezpecially unlikely that a foreclosure strategy iuvolving

NBCL! contenl would be profitable. Over the past foar years. the documents nale, {f

B ACA Response al 4-5.

tul M a6g (4

1 I a6

et In a similar vein, AC ciles stalements that highlight [(

1] 74 a8 & n.1%; 33-COM-00000058. Neither
ol these statements supplies any support lor ACA’s contention 1lar the proposed ransaction is designed 1o enhance
“market power and the polential 1o execulo anlicompettive siralegies.” §d ar 8 (inrernal quotation marks cmitied).

e (1 the thovsands of docuineuts thal Applicants have produced, ACA cites only sevan documienis prepared
by GEMNBEU and 1wo prepared by Comcasl. (Three documenis cited by ACA bear Comeasl document conlrol

numbers, bul Lhe information comlained in one of lese (3 [ -COM 00000 3649) was prepared by GE/NBCLL

M
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' Other documents produced by NBCU 1o the
Commission similarly {{
H 5 ACA does nol

undertake Lo address these facls (hat vndenning its foreclosure theory.

Other documents Featured im ACA’s pleading likewise fail (o support the propositions for
which ACA cites them. For example, ACA suggests lhal an NBCU documenl dated July 30,
2009 “confirms the] conclusion™ Lhat prograimining carried by NBCU's O& Or and network
atfiliates eonslitutes “must have" programming for MFPDs.'® The document says nothing of
the kind, Instead, il states that {[

1} Nor does ACA provide

any basis for the Commmission to find that the NBCU cable neiworks shinuld be considered must

have™ for the purposes of fashioning a far-reaching program access condition, as ACA wges.'™

14 See 39nben(00003 : 35nbeulis5863.

o3 For example, in an WBCLU documeni at ACA ciles 10 show WRCU's supposed markel power, NBCU

slales Lhal, If
11 390bcud005852. Indeed NBCL's concern about the visbility of the broadeas!
nelwork is conspicuous throughoul ils regularly-prepared business plans. See, g 39nbeu00084E5 ({2

1) 26nbcub( 13781 ({f
11y 2%nbeu(0 13784 ([
11 28nbeulD00429 ({f

) 2BnbeuddOd 34 ((1
13-

L6 ACA Response at 5,

Lo See 39nbeud0000Se. ({
H

L ACA riles Lo a single Comeast documend {{

1] See ACA Responsc at 7 (citing 31-COM-00000332), As discussed more folly below, it would be
inappropriate 1o regard this document as rellecting the plans of Comeast managemen| with Tespect 1o the proposed
iransaction.

31
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In fact, any delinition thal treats as “musl-have” the six NBCU cable neiworks identified as such
by ACA'"™ —USA, Syly, MENBC, CNBC, Bravo, and Oxvegen (along with the NBC nationsl
broadcast network and the Comeast regional sports networks ("RSNs")) — would logically

1o Moreover,

require scores of other cable uelworks to be considered “must have™ as well.
ACA’s conlention in this proceeding 15 conlrary to its own assertion 10 the Commission ouly lwo
years ago Lhat all bul four of those NBCU uetworks are not “musl have’ al all but rather “less
desired {or undesired) chaunets.”'"!
ACA also cites a 2008 NBCU documenl staling thar {§
]} 83 evidence that “"NBCU possess[es] significant inarket
power by virue ol its O&Os . . . [and] wields thal power against MVPDs to solidify and extend

the power and reach of its cable programming networks.™''? Again, (he facts belie this claim.

i

}H As

i ACA Responss aL 7.

He See Mark [arael & Micliael L. Kaiz, “Comperilive Effecrz of lle Conmcasl-NBCU-GE Transactiow” a1 3
{Tuly 28, 2010} {aliached t Leller trom Michael H. Hammer, Willkie Farr & Gallagher LLP, Counsel for Colngast
Cormp., to Marlene H_ Dorich, Secrewary, FCC, MB Dockel No_ 10-36 (Taly 26, 20100 ({[
- 1l
n

n ACA 07-198 Commenty at 5-6 (listing MSNBC, CNBC, Syly, and Brave in lhe “less desired {or
nndesired)™ calegory, along with Chiller, Sleuth, and NBCU"s addilioual Olynipics progranining) fenyplasis in
origimal).

112

ACA Response al 3-6 & 11-12,

3z
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Applicants previously explained, NBCU does not force any MVPDs to selecl any parficular
combination or bundle of channels, and NBCU generelly will offer any of its non-broadcast
networks on 2 slandalone basis and negoliale a rate that reflects the standalone value of any such
netwarks. '
ACA olso argues thal NBCU’s proposal lo §{{
" Asa
threshold maner, this proposal, which predates the ransaction, does nol present transaction-

specific issues. Furthermore, there is vo evidence that NBCU’s proposal {f

i H

H

ACA’s pleadiug is also replete with elforts W mischacaclerize evidence of pro-
competilive benefils as evidence of anli-competidve harms. ACA argues, for instance, Lhat a
document discussiug “[1]ocal clusters of Comeast and NBCU programming” is evidence that the
combumtion of Comeait RSNy and NBC Q& slations will ereate horizoutal competitive

harnns.'" The sole docoment on which ACA relies for this argumnent is {(

1 See Opposition and Response a1 213,

I & al 16-17 & nn.43-44.

" fd al 13-15. To support its clustenng arguments. ACA purpons 1¢ cile @ "numergud Comeast intemal

docomeais,” bur all cilalions are 10 a single documenl with nlliple pages (3 1-COM-O0UD ISR — 31-C0M-
0DONNI4Z),

33
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14 in mid-2008."'* 1t would be inappropriate to
regard this document — created at least {[
1} —as reflecung the plans of Comeast maneganent with
respect 1o Lhe proposed (ransaction. More fundamentally, the benetits to combining Comcast
RSNs and NBCU O&O stations that the document identibies siem from transaction-specific

synergies, 1ol froin eny reduction i competition. ACA ciles a stalement Lhat {{

I] as evideuce of anticoinpeltitive harm. "7 The very page that
ACA cites, however. describes the pro-ccmpetilive ways in which a combined Comueast-NBCU

might ilmprove its profilability. nancly, |}

JLE
Other pages of the same document eleborale on 1he pro-comnpetilive benchts of operaling
NBC O&OQ broadcasl stations and Comeast RSNs wathin the same desipnated market area

(“DMA™). {{

1""* Far froin

indicating any potential for anticompetitive harm, the docement reinforces the conclusions of Dr.

He See id au 7, 14, 17, 2| (clling and queoting 31-COM-00000298 - 3 1-COM-00000343),

L 14 at 13 {eiting 3 -COM-00000294).
i 31-COM-00000295.
He 31-COM-00000326. {|

i] 3-COM-00000227,

M
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Rosston, who has explained thal the combinanon of NBCU O&0s and Comceast RENS ¢an ¢reale
elficiencies thirough consolidation of local advertising sales, by enabling R5Ns and O& D= to
share resources such as on-air taleat and studio capabilities, and by allowing Comcast ond
NBCU Io “provide more atiractive advenising services to advertisers and consumers.”™ "

None ol these documents provides any support [or ACA’s conlention that cornbining
NBCU O&O stations and Camcast RSNs (which are nin close substilules for one anothes) will
samehow enliance the parties’ markel power. [uslead, as Drs. 1srael and Kalz have explained,
(hat contention runs counler to economic logic aud is deveid of empirical support. '’

V1. CONCLUSION.,

For the reasons discussed above, nothing in the July 21 Responses alters the weight of the
recard in this proceeding. and the coutinuing tlow ol supportive letters from leeders across
America only serves o teinforce the atfiomalive case. An exhauslive record has been compiled
that shows Ihat the benefits of this transaction are real and substantial end that opponents® claims
of hann are besed on speculation and flawed analysis. With the pleadiug cycle having now

reached its conclusion, Applicants respecifully request that the Commission expeditiously

approve the Applications.

Roslon Benefiis Repon M 72.74, 74,

1=l Isrzel/Katz Reply Repor 4 94-128.

[N}
LA
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ISSUES RAISED BY COMMENTERS ARE WITHOUT MERIT AND ARE OUTWEIGHED

BY THE BENEFITS OF THE TRANSACTION

Areas of Concern
(primary parties
raising concern)’

Applicants’ Response

Record Cites To
Applicants’ Response’

1. BENEFITS OF THE TRANSACTION

The transaction wall nol
create incentives for
investment,

(DirecTV)

The transaction, by combining NBCU’s programming with Comcast’s
multiple distribution platforms, will increase Comcast’s and NBCU's
flexibility to experiment with and develop new ways to make
programming available to consumers. This, in turn, will make it more
profitable for the companies to invest in more and higher value
programming. The powerful incentive to invest in programming is ong
of the central public interest benefits of the transachon,

Comcast has a strong track record of investing in programming and
will bring that approach to the new NBCU. Comcast management has
reiterated numerous times since the transaction was announced that it
intends to increase investment in NBCU’s content post-closing,

The Commuission has recognized that greater investment in
programming bencfits both consumers and the economy.

GE, NBCU's current owner, has a divcrse portfolio of assets and has
decided 1o focus its resources in other areas. Comecast has an exclusive
{ocus on media and communications assets. The NBC Television

Public Interest
Statement a1 36-54,
Appendix 8.

Opposition & Response |
4l 25-49.

Rosston/Topper Reply
Report Y 14-19.

Rosston Benefits Report
M 8. 10-14.

! The tull nameys of commeniers/petitioners that are abbreviated or identified by acronvms in this columnn are provided in Table A,

= ‘The citations in this column are lo Applicants® filings in MB DRacket No. 10-56. The full citations are provided in Table B,



Areas of Concern
(primary parties
_raising concern)’

Applicants’ Response

Record Cites To
Applicants’ Response’

Network and NBCU’s cable networks will benefit from Comcast’s
increased focus and investment in content.

The transachon will give the combined enlily incentives to invest in
increased distribution of programming for children and families, a key
Commission goal. Applicants have backed this up with commitments
to: {1)increase the amount of children’s content on Comcast’s VOD
and online platforms and on the NBC O&0Os’ digital spectrum
{(Commitment #3); (2) improve the on-screen ratings information
across all NBCU’s broadcast and cable networks {Commitment £4);
and (3) expand their partnership with Common Scnse Media, an
organization dedicated to providing parents with information to make
informed media and (echnology decisions (Commitment #5).

Similarly, the combined entity will expand the number of programs
available to consumers on YOD for [ree or no additional charge
{Commitment #9) and Applicants have commiticd that Comcast will
continue to make the NBCU broadcast content available to its
cuslomers on VOD at no additional for at least three years after closing
the transaction (Commitment #10).

The transaction will not
create incentives for
innovation.

(DirecTV, AAL
WGAW)

It is difficult for distributors to negotiate contracts with unaffiliated
content owners to promote new and innovative distribution platforms.
Content owners are understandably concemed that new distribution
platforms will undermine existing business maodels that provide the
financial suppon necessary to create high quality programming,
Contract negotiations are further complicated because technology,
cost, and demand for programming are changing rapidly and because
licensing and distribution of video are inherently complex.

Public Interest
Statement at 54-66.

Rosston Benefits Report
9 15-70,

Opposition & Response
at 56-67.

RosstonvTopper Reply
Report 19 6-13.




Areas of Conéern
(primary parties
raising concern)

Applicants’ Response

Record Cites To
Applicants’ I?lesponse2

When distributors™ and content owners’ interests are not aligned, the

parties often cannot reach agreements aboul new services and
platforms or the agreements take much longer to reach than necessary.
In cither case, consumers are worse off,

Thesc problems, often referred to as “transactional foction,” have
significantly delayed Comeast’s ability to provide innovative new
programming and platforms to consumers. For example, transactional
metion made it difficult for Comcast to obrain the rights to a sufficient
number ol movies Lo create a compelling VOD otfering, and this
delayed for years the development of a robust VOD product.
Applicants alse showed how Comeast was able to break through that
friction when it acquired an ownership interest in MGM, and how
VD has gone on to become immensely popular with consumers.

Today, transactional friction is delaying Comcast’s ability to provide
consumers with earlier in-home access (o movies, a compelling online
video offering, and other innovations that could provade the
“anytime/anywhere” video future consumers are demanding.

When the transaction closes, the combined entily will have a variely of
high-quality content. This will give Comcast the ability (o experiment
with new business models and the flexibility 1o make necessary
adjustments to those models 50 that it can demonstrate to content
owners the value of innovative platforms.

Once other content owners observe that these innovabive platforms are
viable and profitable, they will have a strong incentive (o participate.
thus accelerating the provision of new and exciting programming and
increasing consumers’ ability to view that programming when they
want, where they want, and on the devices they want,




Areas of Concern
(primary parties

raising concern)’

Applicants’ Response

Record Cites To

Applicants’ Response’

As a result of the transaction, consumers will get more choice and
more control over their viewing expenence, and they will get 1t sooner
rather than later,

The transaction will not
stimulate competition,

{ACA, DirccTV, Dish
Network, CFA et al)

The (ransaction will not
benefit localism.

(DirecTV, CFA erf al.,
Greenhning Institute,
NATOA, GMTC, ACD)

4

The new NBCU’s increased investment in programmung will stimulate
other programmers (o increase their own investments lo remain
competitive, enhancing competition and further increasing beneliits Lo
consumers.

Likewise, Comecast’s investment and innovation in new distnibution
platforms will spur other MVPDs to invest to maintain their
competitiveness, and this will increase competition and consumer
weclfare.

|

Public Interest
Statement at 5, 37-38,
55-61.

Opposition & Response
at 76-79.

Rosston Benefits Repont
91 8, 69.

The transaction will promote the Commission’s longstanding localisim
goals by (acilitating the creation ot new local programming and
making it more widely available to consumers, at morc times, and on
mere platforms.

Applicants have undertaken specific oblhigations (o increase and enrich
the outpul of local news, public affairs, and other public interest
programming on the NBC O&O stations, including the production and
distribution of an additional 1,000 hours per year of local news and
information programming {(Commitment # 2).

In addition, Comcast has made commitments (o cnhance public,
educational and governmental programming {"PEG”) in the local
communities it serves. 'or example, Comeast wiil develop a VOD
platform tor PEG programming {Commitment # 12). And, Comcast
will not migrate FPEG channels to digital on any system unti! the
system has been converted (o digital or the community agrees to

Public Interest
Statement at 3942, 67-
70, Appendix B.

Opposition & Response
ar 50-56, 262-264.

NBCU Aftilhates
Association Agreement,

Non-NBCU Affiliates
Associations
Agreement.

Comcast Response te

[nformation Request
Nos. 61-62.




Aré.ns ﬁf Concern
(primary parties
raising concern)’

Applicants® Response

Record Cites To
Applicants’ Response’

migration (Commiutment # 11). These PEG commitments will further
advance the Commission’s Jocalism goals.

Voluntary commitments
are inadequate to protect
over-the-air ("OTA™)
TV, the transaction will
create incenhives for
Comcast (o migrate

programming from OTA
TV to pay services,

| (CFA et af. . FACT
Caalition, DirecTV,
lilinois Attorney
General)

sports and other popular |

The transaction will place the ownership of NBCU's OTA TV
business into a joint venture that will have greater incentives to expand
and strengthen this business, to the benefit of the joint venture, its
broadcast affiliates, and consumers.

Comcast has economic incentives o invest in NBCU propramming
and a strong track record of investing in programming.

In addition, Applicants have commitied 10 continue to: (1) provide
free OTA television through the combined entities' broadcast stations
and through local broadcast affiliates; and (2) work with the local
broadcast affiliates toward a business model to sustain OTA TV thal
can be workable in the cvolving economic and technological
environment {Commitment £1).

C'omeast has engaged in constructive dialogue and reached agreements
with the associations representing more than 750 local television
stations affiliated not oniy with the NBC Television Network, but also
with the three othcr major commergial television networks.

Comecast, NBCU, and the NBC Tclevision Afliliates have entered into
a binding agreement that will support and maintain the partnership
between the NBC Television Network and 1ts many valued local
affiliates. Specifically, Comcast and NBCU have agreed to:

o  Maintain the NBC Television Network for a peniod of 10 years —
as made available for OTA broadcast by the NBC Television
Network’s broadcast station afliliates — as a premier general
entertainment programming service and devote sufficient

Public Interest
Statement al 39-42, App.
8.

Opposition & Response
at 18-25.

Rosston Benetits Report
9 10-14.
Rosston/Topper Reply
Report 9 14-20.

NBC Affiliates
Agreement,

Non-NBC Alfihates
Associations
Agreement.




Areas of Concern
(primary parties
raising concern)’

Applicants’ Response

Record Cites To
Applicants’ Response’

e

reseurces o program development to ensure thal the NBC
Television Network's program schedulc remains competitive;

Continue to broadcast on the NBC Television Network, subject to
certain conditions, major sporting events for which NBC holds
broadeast nghts as of the date of the agrecment. and, with certain
qualifications, refrain from migrating such events to any linear
programming channel in which Comeasi has an ownership
interest;

In negonating to acquire rights for national distnbution of major
sporting events on Comeast’s networks, use commercially
reasonable efforts to ncgotiate for reasonable distnbution of such
events on the NBC Television Network in a2 manner that is
available to the NBC iocal affiliates;

Ensurc thal Comcast’s cablc systems remain solely responsible
for ncgotiating retransmission consent agreements with individual
NBC local affiliates. Such retransmission consent negotiations
will be conducted separate from the NBC Televiston Network’s
alfihation negotiations with the NBC local affiliates;

Insure that certain provisions relabing to programming {e.g., the
amount and type of programming 1o be supplied to local network
affiliatcs by the N8C Television Network) will remain part of the
standard terms and conditions of affiliation offered to local
nctwork affiliates;

Ensure that the NBC Television Network will provide 10 local
network affiliates primarily ficst-run programming on a primanily
first-window basis;




