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NBCU withholds all of NBCU’s current content from the online MVPD(s).” In our previous
declaration, we focused on retransmission consent for the NBC broadcast network because this
was the only NBCU content of a type that the Commission has identified as “must-have” in
previous transactions.”® However given that the business mode! of an online MVPD—should
onc comc into cxistence—-is uncertain at this point, we sec little basis on which to conclude
which particular combination of NBCU assets will be most important to the online MVPD,
Hence, we focus on the full set of NBCU content.”” We also assume that, whatever decision it
makes with regard to online MVPDs, NBCU will not withhold programming from traditional
MVPDs, which is consistent with our previous finding that foreclosure of traditional MVPDs

would not be profitable given the current structure of the industry.”

55. The remainder of this section describes our analysis and its conclusions. The central

finding of this analysis is that, even in a hypothetical future scenario in which one or more online

! We focus on currenl NBCU networks lor three reasons. First, Comcast could withhold access to its cable

networks absent the merger. Sceond, several of Comcast’s networks (including Versus and its regional
sporls networks) specialize in live sporting events, which are ill-suited [or online distribution because they
can result in large numbers of viewers in a coneenlrated area simultaneously warching the programming
and, thus, place large burdens on local access networks. Third, with respect to marquee, live sports
programming, Comeast either: (a) does not control the online rights, or (b) is materially restricted or
conditioned { either pursuant to sports leaguc rules and regulations or its rights or affiliation agreements) in
its ability o exploit or ofler such content online. (Jefl’ Shell, President, Comeast Programming Group, May
3, 2010, interview.)

7 See News Corp.-Hughes Order, §§ V.B.3, VI.C4.a(ii), and VI.C.4.c.(iii).

” Among the Comumission’s stated reasons Lo focus on broadcast networks has been the importance of sports

and tocal programming (o traditional MVPDs. {See News Corp.-flughes Order, § V1.C4.a) 1tis less clear
that such programming would be important to an online MVPD, which would likely have a broad
geographic footprint and possibly lace constraints on the streaming of live evenls, among other dillerences.
i

}} (Henry Ahn, Bxecutive Vice President
TV Networks Distribution (NBC Universal Networks Distribution), April 29, 2(H0, interview.)

See brael-Katz itial Declaration, particularly Scections 1T and VIL Note that, in a hypothetical world in
which online MVPDs exist in addition (¢ traditional MVPDs such as cable, DBS, and teleo video providers,
it can he expected that cable margins would be no higher than those used in our earlier analysis. When
coupled with that carlier analysis, this facl implics thal a strategy of foreclosing traditional MVPD rivals
would be unprofitable under this new industry structure,
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MVPDs emerges as a substitute for traditional MVPDs, Comcast would be highly unlikely to be
able profitably to induce NBCU to withhold its content from such distributors in order to
increase Comcast’s non-NBCU profits. After presenting the details of our analysis of the costs
and benefits associated with the foreclosure of an established online MVPD, we discuss how the
analysis extends to a company that is seeking to enter the online video marketplace, but has not
yel begun to offer service to consumers. In this scenario, too, Comcast would be highly unlikely
to be uble profitably to induce NBCU to withhold its content from such distributors in order to

increase Comeast’s non-NBCU profits.

A. A Framework for Estimating the Costs and Benefits of Foreclosure

56. In the News Corporation/DirecTV matter, Comumission staft developed an economic
model intended Lo provide a mcans of determining whether a firm vertically integraled into both
video programming and multi-channel video distribution would find it profitahle to withhold
distribution rights from traditional MVPDs as a foreclosure strategy.” That model predicts the
likclihood of foreclosure by determining whether the expected benetits ol foreclosure are greater
than the expected costs of loreclosure. This approach can also be applied to examine foreclosure
in online video distribution. Specifically, the Commission stall’s model provides a {framework in
which to calculate the costs and benefits of withholding content from a hypothetical online

MVPD.

57. Withholding NBCU programming from online MVPDs would have both direct and
indirect effects on NBCU and oo Comcast Corporation’s non-NBCU operations. We begin by

summarizing the sources of those eflects. First, there would be a direct negative clfect on

" News Corp.-Hughes Order, Appendix 1 Vechnical Appendix.
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NBCU’s profits:

NBCU would lose the profits derived from affiliate fees and advertising on the
foreclosed online MVPDs,

In addition to this direct effect, there would be several indirect effects on NBCU’s profits that

would arise as some subscribers to online MVPDs adjusted their behavior to the absence of

NBCU programming.™ These inditect effects on NBCU's profits can be partitioned into three

blocks:"!

Over-the-air viewing of NBCU’s broadcast programming might increase, which
would increase the profitability of NBCU’s broadcast operations.

The demand for NBCU's programming available on supplementary websites (such as
Hulu.com, NBC.com, or TV .com) might increase, which would increase the
prolitabtlity of NBCU programming operations and—in those cases in which NBCU
owned the site-—the profitability of NBCU’s online operations.

The demand for traditional MVPDs’ services might increase, which would increase
the derived demand for NBCU’s programming on those systems and could increase
NBCU’s profitability.

We denote the change in NBCU’s profits due (o foreclosure, which is the sum of the lour effects

identified above, as Al .., -

58.

R0l

There could also be effects on Cowmcasl’s profits derived from non-NBCU operalions:

The demand for Cormcast’s cable services might increase, which would increasc
Comeasls prolitability.

The deniand for Comeast™s high-speed data services might decrease as consumers no
longer needed high-speed aceess to support their use of an online MVYPD. This eliect

For cxpositionnl convenisnce, we refer to the ouline MV customers as subweribers, Llowever, s
possible thet hypotlu:teal enline MY PDs would rely ona vasiely ol revenue madcels, inchiding per-progrum
charges or charges e various Liers defined in teems ol available programimiog or the toial numier ol hours
viewed,

Note that one way NBCH vicwers might veact would be (o slay with the online YV PD oo ieplace Lhe
[ost NBCU prowramming with progeimmining from other nelworks. Towever, his behovior would not serve
o offsel the divet pegative el®ect on M s profits, soi0is not incloded in this st
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would reduce the profitability of Corncast’s high-speed data operations.

¢ The demand for supplemental websites owned by Comcast Interactive Media (a division
of Comcast Corporation) could be aftected, although the effects are likely to be small.

We denote the change in the profits of Comcast’s non-NBCU operations due to foreclosure,

which 1% the sum of the three effects identified above, as AT

Connust

59, I AT, -, and AIl have the same sign, then GE’s, Comcast’s, and NBCU’s

Comeast
managements will all have the same view on whether foreclosure is profitable. However, if

AlT 50, and ATI have opposite signs from one another, then NBCU’s management’s

Comcnst
fiduciary responsibility to maximize NBCU’s profits would mean that their view of the value of
loreclosure would be the opposite of the eftects on Comceast’s non-NBCU operations.™ When

ATl e and Al have the opposite signs, there is a need to specify how these conflicting

Conteast

incentives are resolved.

60.  Undcr the Commission staff’s approach to evaluating the likelihood of foreclosure, the
joint venture is modeled as hasing its foreclosure decision on a weighted average of the effects

on NBCU’s profils and the cffects on Comcast’s non-NBCU profits:

ATT ey T3 XAIT,

ettt

where s is a weighting parameter that should reflect the nature ot fiduciary responsibility,
corporate governance, and {he decision structure of the joint venture.™ We discuss the
appropriate value Tor v betow, Uader the Commission stall’s approach, the joinl venture would

SYee Amended and Restated Lamited Liability Company Agreement of Navy, LEC al § 6.01() (hereinalter
Neweea L1L.C Agreement).

See Neweo LLC Agreement al § 6.01(a),
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have incentives to engage in foreclosure if and only if All,,., +sxAIl were positive.,

Cameast

The remaining parts of this section construct projections of All,,., and AIl and identify

Comeast

the appropriate value of s,

6l. The two aggregate changes in profits, All,,., and AT each comprise several

Comeast ?
components, which are identified in the bullet points above. Each of the component changes has
the following structure. Absent foreciosure, there is some level of the underlying activity (e.g.,
online-MVPD subscription or over-the-air-broadcast viewing) and an associated profit margin.
Profits in the absence of foreclosure are equal to the quantity times the margin. In the presence
of foreclosure, there is a possibly different level of the underlying activity and a possibly
different associated profit margin. Profits in the presence of foreclosure are equal to the product
of this quantity and margin pair. The change in profits due to foreclosure is equal to the
difference between the product of the quantity and profit margin in the presence of foreclosure

and the product of the quantity and profit margin in the absence of foreclosure.

62. In theory, foreclosure could attect both the quantity of each component activity and the
associated profit margin. Given the natare of the overall exercisc—projecting the details of a
hypothetical marketplace several years in the future—it is ditficult Lo project changes in future
inargins with any confidence. Hence, we follow the approach taken by the Comumission staff to
analyze the issuc of vertical foreclosure in the News Corporation/DirecTV transaction: we

assumc that marging are unattceted by loreclosure.™ Therefore, the projected changes in profits

wl

News Corp.-Hughes Order, Appendix D: Technical Appendix.
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are equal to the profit margin times the change in the level of the underlying activity.®

63.  The next two parts of this section proceed as follows. For each of the component profit
effects identified in the bullet points above, we discuss the appropriate value of the associated
profit margin and we develop projections ot plausible changes in the associated activity level.
Part ITI.B examines the cffects of foreclosure on NBCU’s profits. Part 111.C examines the effects
of foreclosure on the profits of Comcast Corporation’s non-NBCU operations. In some
instances, it is impossible to identify a value for the change in quantity with a high degree of
confidence. In these cases, we provide a range of values that bound the range of reasonable

parameter values.

B. Effects on NBCU

64. Foreclosure could affect NBCU’s profits through the four comnponent effects described
above. Before discussing each in detail, we note that we are not formally modeling one adverse
effect on NBCU profits that could be very significant in practice. If online video viewing
becomes an important alternative to traditional television, then maintaining the brand strength of
NBCU’s programming assets, cross-promoding various NBCU programs, and providing a tull
package ol advertising opportunities to potential ad buyers would very likely require an
cxlensive online presence. Restricting NBCU’s online presence through the foreclosure of

onlinc MVPDs would risk substantial long-term harm to NBCU’s prograniming assets.

1. NBCU would lose the profits derived from affiliate jees and advertising on the
Joreclosed online MVPDs.

65. We begin by considering the effects of foreclosure on the profits that NBCU would

85 . . . .
? Observe that one would geacrally cxpecet changes in the undertying aciivities that arc driven hy demand
shills 1o be associated with margin changes with the same sipn, Hence, allowing [or marmin changes would
lend o cemlores e component elfects that we project,
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otherwise derive from having its programming distributed by online MVPDs. As discussed
above, the change in profits would be equal to the relevant margin times the change in the level

of the associated activity.

66. To project the profit margin per subscriber that would be lost if NBCU programming
were withheld from the online MVPD, we denote the amount of advertising revenue and license
fees per subscriber that NBCU would lose by foreclosing the online MVPD as
OnlineProgProfit.® In addition, to the extent that the business models adopted by online
MVPDs retain some of the complementary elements that online models exhibit today,
withholding its programming could also lead NBCU to suffer a decline in overall viewing, above
and beyond the lost viewership at the online MVPD. Let PromProfit denote the profits derived
from the promotion of other forms of viewing by online viewing (expressed as a dollar value per
online-MVPD subscriber). Then NBCU’s cost of foreclosure per online-MVPD subscriber

would be:
Online Prog Profit + PromProfit

67. In our calculations, we conservatively assume that PromiProfit is zero, but it 1s important
to keep in mind that, to the extent that complementary elements remain relevant, this would be

an additional source of lost NBCU profits.

68, [t is, of course, impossible to predict with certainty what affiliate lees or advettising
revenbes will be in a hypotheiical Future cquilibrium in which an online MVPD has emerged.
However, (s possible Lo idently economic forces that will create pressures for certain

equilibrivm relationships among relative prices to hold, M an online MVPD were to cmerge as a

R - . . . - . . . .
‘ Chere are assuimed (o be no marginal costs associaled with advertising (after nelling out comnussians), s¢

the netmanthly adverlising revenue is alse the moathly incremental prolit per subscriber.
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substitute for traditional MVPDs, then it is reasonable to assume that content owners would seek
revenue streams equal to or greater than those they would receive from incumbent, traditional
MVPDs.” Indeed, they could be expected to seek higher revenue streams, because fundamental
economic logic suggests that an additional buyer tends to raise the equilibrium price. It is our
understanding that new MVPDs have traditionally paid more per subscriber for rights than
incumbents were paying at the time of entry.®™® Nevertheless, we conservatively assume that
OnlineProgProfit per viewer is equal to the average amount that NBCU would have earned via

distributton by a traditional MVPD.

69. Based on our analysis of the affiliate fees and advertising revenue per subscriber for
NBCU broadcast and cable networks, we calculate that the value of Online ProgProfit ranges
from ${{ H per subscriber. per month in 2009 to a projected ${{ }} per subscriber, per

month in 2010.% i 1} percent of this amount is revenue derived from NBCU’s cable

¥ These revenue streams could comprise various mixes of advertising revenues and afliliale lces. What is

relevant is not the fraction of revente that comes from each source. bul rather the fuct that content owners
would seck per-subscriber revenue streams from online MV PDs that, combining all sources, are at least as
larpe as the per-subscriher revenue streams they receive from traditional MYPDs,

w SNL Kagan, "Teleo TV Qutlook: Competinve Analysis of U.S. Telco Video Deployments,”™ 2007, at 47 (3"

Parly Attachment 30).

For the purposcs of this analysis, we consider afliliate fees and advertising revenues lor the following
networks: NI3C, Telemundo, CNBC, CNBC World, MSNBC, Bravo, Oxygen, SyFy, mun2, Chiller, Sleuth,
and Universal HD. For the cable networks, we oblain data on affiliate fees, advertising revenues and
subscribers [rom SNL Kagan. (SNT, Kagan, UV Network Summary,” 2009-20 10 (3rd Parly Altachments
14-15); SNL. Kagan, “SNL Kagan’s [0-Year Mullichannel Projections, 2008-2019” (3rd Party Altachment
16).) To caleulate the effective rates, we calculate afliliate fee and adverlising vevenue per subscriber by
dividing total revenues by the number of MYPD houscholds, This calculation implicitty accounts for buth
the revenuc per subscriber to cach network and the probability that a houschold subscribes to a network.
For NBC and Telemundo, we obtain data on net advertising revenues on the national broadcast networks as
well as revenues carned by the O&O stations {rom NBCU. To caleulate per subsceriber values, we divide
these net advertising revenues by the total number of TV houscholds as reporied in SNT Kagan. (SN
Kagan, "SNL Kagan’s 10-Year Multichannel Projections, 2008-20197 {3rd Party Attachment 16).)

We do not build an expiicit refransmission consent fee into our caleulation of the revenues for the NBC
broadeast network., While, as detailed in the fsrael-Kotz Initicd Declaration, NBC may earn retransnussion
consent [ees in Muture negotidions. we do not know how those lees will affect the total price Tor all NBCU
nelworks, se we conservatively exclude such retransmussion consent fees from the present caleulations.,
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o
networks.””

70. Now, consider the change in quantity. In the hypothetical future scenario we are
modeling, an online MVPD exists and has a significant number of subscribers. We assume that,
absent foreclosure, NBCU’s programming would have been distributed to all of the online
MVPD’s subscribers.” If NBCU withholds its programming from the online MVPD, then the
level of this activity would fall to zero, and NBCU would not earn affiliate fees or advertising
revenues on any programming distributed over the online MVPD. It follows that the number of
subscribers o the online MVPD is the quantity on which affiliate fees and advertising revenues
would be lost if NBCU withheld its programming from the online MVPD. Thus, the change in

NBCU's profits is equal to:
OnlineProgProfit x Nianber of Online-MVPD Subscribers.

71, In what follows, it will be convenient to express all of the quantities as rates of changc,
ruther than absolute quantities. We do this by dividing the various quantities by the number of
online-MVPD subscribers. In the present instance, that means dividing (he number ot online-

MVPD subscribers by itsell, which is—of course—cqual 1o ene:

OnlineProgProfit x Number of Online-MVPD subscribers = OnlineProgProfit .
Number of Online-MVPD Subscribers

The resulting profit (igure is the change in NBCU’s prolits per online-MVPD subscriber derived

from affiliate fees and advertising on the forcclosed online MVPD, which, as noted above, is

o As explained in Iyrael-Katz Initial Declararion (Section 1V.C.3), basing this calculation on existing

advertising revenue per subscriber is conservative because it does not account for the et that, when
viewership falls, the advertising price received per viewer gencrally also falls.

IF the online MYPD did not wish (o distribute NBCU programming Lo some or all of s subsceibers. then
those subscribers could be excluded [rom the analysis: Comeast could not weaken a cival disteibutor by
denying il aceess to programming that it did pol want
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projected to be between ${{  }} and ${{  }} per subscriber, per month.

2. Over-the-air viewing of NBCU's broadcast programming might increase,
which would increase the profitability of NBCU's broadcast operations.

72. We next calculate the effects on NBCU’s profits that arise when some consumers react to
the absence of NBCU on the online MVPD by obtaining the NBC and Telemundo broadcast
networks over the air. To do so, we need to specify NBCU’s profit margin on over-the-air
viewing (BroadcastAdProfit) and the change in the number of over-the-air viewers
(OTAChange).” Expressed in these terms, the change in NBCU’s profit from additional over-

the-air viewing is given by:
BroadcastAdProfit x OTAChange.

73. As in our initial declaration, BroadcastAdProfit is calculated as NBC’s and Telemundo’s
monthly advertising revenue per available viewer, including both advertising revenue earned by
the NBC and Telemundo broadcast networks and advertising revenue earned by the owned and
operated (“O&0") stations. [t is calculated as the sum of the NBC and Telemundo broadcast
networks’ net monthly advertising revenues and the O&O slations’ nct monthly advertising
revenues, divided by the number of national television households.”” BroudcastAdProfit was
${ 1} per subscriber per month in 2009. Note that 2009 was a particularly poor year for
NBC’s advertising revenue [or reasons that include the lower political advertising revenuc that is

typical in odd-numbered years and the economic recesston. Consequently, although we use 2009

. As with Onlinelrog Mrofit, we measure OFAChange as the ftaction of online-MVPD suhseribers who

swilch (o viewing TIBC broudeast network over the air.
3 (

I (Frank Comeriond, Peesident, Platlorm Development & Commercial Operations, NBC Universal,
Cehriary 25 20100 interview,)
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advertising revenue per viewer as a lower-end estimate of BroadcastAdProfit, we also use
projected 2010 advertising revenue per viewer as an alternative, which results in a figure of

${{  }} per subscriber per month,”

74. Next, consider the value of OTAChange. In the News Corp.-Hughes Order, the
Commission estimated that 33 percent of subscribers who lost access to a broadcast signal on
their traditional MVPD would continue to obtain access to the signal over-the-air.”” The
Commission justified a value of 0.33 as “twice the fraction of television households that
currently receive video programming only via broadcast reception,”® Applying the same
methodology today yields a value of OTAChange equal to 0.22. In other words, we assume that
22 percent of those online MVPD’s subscribers who would have watched NBC or Telemundo
via the online MVPD would react to the loss of NBC and Telemundo by obtaining the broadcast

signals over the air.

3. The demand for NBCU's programming on supplementary sites might rise,
which would increase the profitability of NBCU's programming operations
ad any supplementary sites in which NBCU had an ownership interest.

75. If the joint venture were to pursue a foreclosure strategy following consummation of the
proposed transaction, some consumers could be expected to switch to watching (at lcast some of)
the foreclosed programming on “supplementary” online sites (¢.g., Hulu or NBC.com) that oller
some NBCU programming but do not offer all programming or a full sct of MVPD services.”

These cuslomers are closcly analogous to those who gel the programming over the air in that

| . . . - .
! The 2010 national nelwork vevenues include projected revenues [rom broadeasting the Vancouver

Olympics.
” News Corp-flughes Order, Appendix D, 6,
96

fel.

‘This could be (rie even though the supplemental sites were, on average, complementary to teaditional and
online MVPDs.

51



REDACTED - FOR PUBLIC INSPECTION

they do not leave the online MVPD, but instead find alternative ways to access the withheld

NBCU content, in this case using supplementary websites.

76. To determine the profits that NBCU would earn from those customers who remained
with the online MVPD but viewed NBCU’s programming on supplementary websites, we need
to specify the profit that NBCU would earn on such consumners (OnlineSuppProfit} and how
many such customers there would be (OnlineSuppChange). With these values, the change in

NBCU’s profits due to these consumers would be equal to:

OnlineSuppProfit x OnlineSuppChange .

We consider the appropriate valucs of each, in turn.

a) OnlineSuppProfit

77. The profit received by NBCU from online access at supplementary sites depends on
scveral factors, including whether: (a) the site is owned by NBCU or another party,% and {b) the
contenl is a broadcast program or a cable program. Lacking precise data on the profits carned at
thesc various siles, we rely on a range of supplementary website profitability figures provided by
NBCU, with the range accounting for (among other things) the differences in NBCU profits
derived from wholly owned sites (e.g., NBC.com) and other sites (e.g., Hulu.com). Based on the

NBCU estimates, {{

" i

H

(&)
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Rt
1

78. If those viewers relying on supplementary sites for access to NBCU's programming were
likely to replace all of the viewing they would have done at their online MVPD with viewing at
the supplementary sites, then the value of OnlineSuppProfit would be estimated to be {{

}} of the total advertising revenue per subscriber across NBCU’s networks,
However, such consumers would be unlikely to replace all of their previous viewing of NBCU's
programming at the online MVPD with viewing at supplementary sites. Full replacement is
particularly unlikely given that supplementary sites generally do not have live programming and
generally carry a limited set of programs rather than the full linear network content. To account
for these limitations, we assume that viewers only replace half of the viewing they would have
done via the online MVPD with viewing on supplementary sites. Consequently,
OnlineSuppProfit is assumed to range {{ }} of the total national

advertising revenuc per subscriber across NBCU's networks.

b) OnlineSuppChange
79. There obviously are no data on the extent to which the withholding of NBCU conient
rom an online MY PD would cause people to substitule to supplementary websites. The lact that
supplementary siles would not be able to replace the [ull lincar progranuning of NBCU’s
networks might limit the number of consumers using this alternative, thus pushing
OnlineSupp:Change down woward wero. [owever, tie tact that online-M Y PD subscribers are
likely to be web savvy sugaests that this alternative might be at least as popnlar as the usc of

04 , . L. R N - . . . .
See hiael Nl Initiol Declaration, Scetion TV, CUL As i hat declarntion we assiune there 15 no marginal

cosl assoctaled with an additiomal vicwer so thal incremental reverae equals incremenad profil.
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over-the-air broadcast alternatives, in which case OnlineSuppChange would equal 0.22. For
simplicity, we assume that these two factors offset one another, and that OrlineSuppChange

equals 0.1 1, which is half way between 0 and 0.22,'%

80, In closing our discussion of supplemental web sites, it is important to observe that there
also may be another online alternative for viewers: pirated copies. For consumers who view
pirated copies of NBCU programming, the company would lose all advertising revenues

. , i
associated with those consumers. """

The audience size for pirated copies is not easily measured
and verified. Consequently, advertisers would not give NBCU credit for those viewers.
Moreover, even if the number of pirated copies viewed could be measured, advertisements are
often stripped out of pirated copies and legitimate advertisers generally do not want to be
associated with pirated content. The potential to deter piracy has long been recognized as a
rcason for NBCU to support legilimate online distribution.'”  Because we do not include the
losses that NBCU would suffer if (at Jeast some) consumers turned to pirated content to replace

NBCU content that was withheld fom the online MVPD, our estimates of the protitability of

forcclosure are (coaservatively) too high.

4. The demand for traditional MVPDs’ services might rise, which would
increase the derived demand for NBCU programming on those systems and
could increase NBCU's profitubility.

21, If NBCU were to withhold its content from online MV PDs, sotnc ol the subscribers to

those online MV PDs might be expected (o switch to rraditional MY PDs (including cable

[l cx . . . . . . . o
w The value ol 0,11 is also the assumption on switching Lo supplementary websites that was implicit inour

mitial declaration. (fsrael-Kaez nitial Decluration, Section TV.AL3.)

i , - , . , .
o Statgraents in this parageaph rely on Ronald Lamprecht, SVP, Business Development & Sales (Digital &

Allilate Distribation), NBC Universal, February 19, 2010, interview.

102 NBC Universal, {{ HINBCU Altachment 7).
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MVPDs, DBS. and telcos) that carry NBCU programming, thus restoring some of the viewership
of NBCU content that would have been lost had all the online subscribers stayed with the online

MVPD. The resulting change in NBCU profits is equal to:
MVPDProgProfit x Change in Traditional-MVPD Subscriptions,

where MVPDProgProfit is the per-subscriber amount of advertising revenue and license fees that
NBCU earns from traditional MVPDs and Change in Traditional-MVPD Subscriptions is the
fraction of those consumers who would have subscribed to the online MVPD absent foreclosure

who 1nstead obtain a traditional MVPD subscription.

82. Change in Traditional-MVPD Subscriptions can be decomposed into twe parts, the total
number of subscribers who choose to leave their online MVPD (Change in Online-MVPD
Subscriptions) times the percentage of those who opt for a traditional MVPD instead (Fraction

Switching to Truditional MVPD). That is,

Change in Fraction
g e Change in Online- Switching to
h usdrg:)njti:::PD MVPD Subscriptions X Traditional
Subscriptions MVPD .

In what follows, we discuss each of the parameters determining the change in NBCU profits in

Lurn.

Wy MVPDProgProfit
83. For reasons discussed above, we assuine that the amount ol advertising revenue and
license lees that NBCU earns per subscriber trom traditional MVPDs (MVPDProgProfit) 1s the

same as it would carn [rom onlinc MVPDs (OnlineProg Profit).
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b) Change in Online-MVPD Subscriptions

84.  Next, consider Change in Online-MVPD Subscriptions, which equals the fraction of
online-MVPD subscribers who would obtain subscriptions from traditional MVPDs if online
MVPDs lost access to NBCU video programming. We observe at the outset that determining the
magnitude of such switching in a hypothctical future world 1n which an online MVPD exists is
difficult because, to date, online services have been largely complementary to traditional
television viewing and MVPD services, in which case disadvantaging online video providers
would actually reduce the demand for traditional MVPD services. Commission staff, however,
explicitly asked us to consider hypothetical foreclosure of an online rival to MVPD services,
which entails the assumption that there is some positive (or at least non-negativej amount of

switching to traditional MVPDs following foreclosure of NBCU content.

85.  Even so, this question remains ditficult to answer because the precise form that an online
MVPD will take, including the set of content it will otfer, its share of MVPD subscribers, and
other details ol its business model arc all unknowns today. However, regardless of the specific
size or form the online MVPD takes, our main conclusion holds—available evidence indicates
that withholding NBCU content is unlikely to have a large effect on an onlinc MVPD’s ability to

attract or retain subscribers.

80, Several facts support the conclusion thal foreclosure of online MVPDs by current NBCU
etworks would not have large, positive effects on traditional MVPDSs’ subscribership (that ts,
that Change in Online-MVPD Subscriptions would be small). The two most fundamental faets
are: (a) there are many substitutes for the programming to which NBCU confrols the oaline
righls, and (b) enline MY PDs entering the video distribution marketplace would likely use
strategics to differentinte themselves [rom existing MVDPDs. Hence, even without NBCU
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content, a new online MVPD could seek to attract subscribers using its differentiated services
along with non-NBCU content, making it unlikely that the ioss of NBCU content would
significantly harm the online MVPD’s ability to attract and retain subscribers. We consider cach

of these two facts in turn.

87. First, consider the fact that there are many substitutes for the programming to which
NBCU controls the online rights. As one illustration of this, note that, as shown in Table 1,
streams of long-torm NBCU content (meaning programming from NBCU networks) currently
make up a small share of all streams of long-form professional video content online, as well as a
small share of overall video viewership across online sites and television. Overall, NBCU
accounted for less than [[ || pcreent of television viewing in 2009.'% Similarly, NBCU
accounted for between [[  ]]and [[  ]] percent of all streams of long-form professional video in

2009.'™M

" This calculation 1s based on Niclsen Tolal Day Live + 7 data {or May - December 2009, The NBCU share

includes all braadeass and cable networks in which NBCU has an ownership interest and For which Niclsen
reports data, including O&O broadeast stations. Niclsen does not report data for CNBC World, Chiller.
Sleuth, and Universal HD. We nse this dare range beeause that is the time period Tor which online
stecaming data are available. NRCU s share is not substantially dillerentif we use data for all ol 2009,
Precise details ol the caleulation are contaned i the backup (Backup Attachment 3 and 11).

1 " _ . . . _ . . . L
Ihis caleulation s based on slrcaming video views as reported by comseore (excluding paid subscription

or clectronie sell-through sites). (comScore, Video Metrix, Ads vs. Content Preview, May - Deceniber
2009 {{

1) Professional video sites were identificd by Comeast, To identily
the percentage of long-form content, short-lform videos are assumed 1o average 1.5 minutes and long-torm
Lo average 20 minutes, based on intervicws with Comeast. Eighteen pereent of YouTube conlent is
considerad pralssional foe caledations including YouTube, Precise details of caleulalions are contained
in the backup (Backnp Altachmenls 3 and 1),
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Table 1: NBCU Share of Television and Professional Online Video

}
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88.  The small NBCU share in Table 1 overstates the extent to which NBCU could withhold
content from an cnline MVPD. As discussed in Section I1.A.2 above, for the vast majority of the
original programming that NBCU licenses from other content owners for inclusion in its linear
broadcast and cable television networks, {{

1'% Given the prevalence of programming provided by non-NBCU studios, this fact
implies that {{

N

”m’f

89. A second fact supporting the conclusion that Change in Online-MVPD Subscriptions
would be small is that, in order (o create competitive advantages for themselves and maximize
their expected profits, online MVPDs would be likely to use differentiated strategies to enter the
video distribution marketplace. The offerings of an online MVPD would be unlikely o look
exactly like those of traditional MVPDs. For example, an online MVPD might take advantage of
the technological flexibility of the Internet to offer programming packages that are smaller than
those offercd by traditional MVPDs and are aimed at specific demographic groups. An online
MVPD might also offer various forms of proprietary content. Such content could range from
traditional long-torm video programming to innovative, interactive programming. An online
MVPD mighl even include other forms of video entertainment, such as vidco games, in its

olfering. The differentiation resulting from these various strategics makes it even less ltkely that

Michael Bonner, SYP. Digital Products & Marketing, NBCU, April 28, 2010, interview,
(D) l{

105

H
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the inability to obtain NBCU programming would have large effects on an online MVPD’s

subscriber base.

90.  There are additional reasons to conclude that Change in Online-MVPD Subscriptions
would be small. The Commission has previously expressed concern that the four major
broadcast networks constitute “must-have” programming for traditional MVPDs.'” which might
be seen as suggesting that withholding the rights to NBC programming could be a particularly
powerful way to disadvantage online rivals. However, two facts indicate that such a suggestion
would be vnwarranted. One is that NBCU cannot deny consumers access to NBC’s signal via
over-the-air reception. The other is that, to the extent that empirical evidence from the MVPD
market is informative, past analyses have shown little effect on MVPD subscribership from the

loss of a single broadcast television network. It is useful to consider each in a bit more detail.

91. Given the public policy environment in which broadcast television operates, NBCU has a
limited ability to deny consumers access to NBC’s over-the-air signal. As a result, consumers
secking the NBC content (the only NBCU content that is of a type that the Commission has
previously detined as “must-have™) could potentially get this content over-the-air without

leaving the online MVPD. Indeed, an over-the-top provider might choosc to pul an antcnna in

i . L . 109
consumct premises equipment. This is sirnilar to the strategy currently employed by Sezmi:

[Sezmi uliflizes a] sct-lop box that provides access to three types ol TV sources:
hroadceast slations, cable channels, and Internet content. (It snags the first two
kinds over the air, via a powerful antenna in a box that looks fike a loudspeaker:
Sezmi sitmply grabs local broadeast channels as s, and the company is leasing
spectrum {rons local broadeasters to transmit cable channels — ncluding both
stndard del and HD.)

108 Sev News Corp.-Hughes Order, §§ V.B.3 and VLC.A.c.(iii).

113

Llarry MMeCracken, “Hello, Sezmi -- Goodbrye, Cable,” PC Waordd, November 16, 2009, available at
hup:#www.pcworld.com/article/182300Mhelle sezmi_goodbye cable.html, site visited May 2, 2010,
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NBCU has a distribution deal with Sezmi but it does not cover the NBC broadcast network. '
Sezmi's business model has been to provide its customers with over-the-air access to the NBC

television network.’'"

92.  We also note that, even if patticular online distributors emerge as substitutes, there are
likely to be websitcs (including, for example, NBCU’s own vertical sites) that remain
complementary (o traditional MVPDs and networks, providing, amorg other things, important
promotional services tor programming. Hence, it seems unlikely that NBCU would remove its
content from the Internet entirely.''? Given the ability to multi-home, discussed above, the
presence of NBCU programs on such websites would reduce the incentives for subscribers to
online MVPDs to switch to traditional MVPDs, Instead of switching MVPDs, subscribers would
have the option of retaining their online MVPD and viewing NBCU programming on such

supplementary sites. '

93. Lastly, to the extent it is applicable, empirical evidence from the MVPD marketplace
suggests that Change in Online-MVPD Subscriptions should be small. Specifically, existing

empirical evidence from the MVPD markctplace shows little effect on a traditional MVPD's

Ronald Lamprechl, SVP, Business Development & Sales (Digital & Affiliate Distribution), NBC
Universal, May 2, 2010, intervicw,

t Sevani Corp.., Press Release, “Tirst-Ever All-in-One Service Integrates Live TV, On-Demand Movies and

Programs, andd Web Video; Breakthrough Pricing Starting at Less Than $5 A Menth,” February 18, 2010,
availlable ut htlp:iwww. sezmi.com/about-sexmi/20 10/press 02.18.10.php, site visited May 1, 201{)
("Sermi Scleet customers receive local broadeast channels through the Sezmi advanced reception syslens,
including the major broadeast nelworks such as ABC, CBS, FOX, NBC, MyNctwork, PBS, Azteca,
Teletutura, Tetemundo and Univision.™).

12 {{

1

[TNBCU were o attempt to extend ils hypothelical loreelosure strategy fo its own web sites, it would suller
{rom the loss o promotional value as well any tevenues generated direetly by the sites.
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subscriptions from the temporary loss of carriage of a single broadcast television network’s

signal by a rival MVPD.

94. In our earlier declaration. we found that there was no evidence that Comcast gained
subscribers when rival MVPDs lost access to a broadeast network’s signal. In particular, we
studied a series of events in which DISH Network temporarily lost access to one or more of the
top four broadcast networks and found that there was no detectable change in Comcast’s share

{or the growth rate of its share} during or immediately following the event. e

95. We also cxamined evidence from the introduction of locai-into-local services by direct
broadcast satellite companies. In that case, we studied a series of events in which a DBS
provider’s rollout of local-into-local service temporarily lacked at least one broadcast network
(due to inability to come to contractual terms with one or more broadcast stations} but
subsequentiy added the missing network(s). Again, we were not able to detect any measurable
change in Comcast’s share (or the growth rate of its share) following the addition of the missing

network(s). s

96. Obscrve that one rcason the loss of programming might not result in an MVPD’s losing
significant numbers of subscribers is that the MVPD may adopt counterstrategies. such as lower
prices or higher levels of service quality, that allow it Lo retain its subscribers.

97. For all the reasons discussed in this part, we expect Change in Online-MVPD

Subscriptions to be small. However, in computing the (lack of) prolitability from a foreclosurc

stratcgy., we usc values of Change in Online-MVPD Subscriptions equal (o 0 and 33 pereent to

See vrael-Katz Inivial Declaration, Sccion VI 3,

Ivvael- Kotz Initial Declaration, Seclion V91.C.
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show that, even at a level as high as 33 percent (which is far above what we consider to be a
reasonable prediction for Change in Online-MVPD Subscriptions), it would not be profitable to

withhold NBCU’s content from an online MVPD.

9R. We close this discussion of the likely value of Change in Online-MVPD Subscriptions by
noting the following relationship between this variable and OnlineProgProfit. 1t one concluded
that withholding NBCU programming would have lacge effects on the ability of online MVPDs
to offer attractive services to consumers (a conclusion we do not believe is supported by tbe
facts), then logically one should also conclude that NBCU would have a stronger bargaining
position with respect to online MVPDs. Consequently, one should then expect that NBCU
would be able to attain a higher value of OnfineProgProfir. This increase in OnlineProgProfit

would make foreclosure less profitable for NBCU.

¢) Fraction Switching to Traditional MVPD

99, As noted above, some households that would drop their online-MVPD subseriptions if
NBCU content were withheld from those providers might not choose to replace their online
MVPD with a traditional MVPD. The existence of such consumers makes toreclosure strategics
less profitable, as NBCU would losc profits on these subscribers with no offsctting gains in
advertising and affiliate fees at tracitional MVPDs.

100.  To be conservative in our analysis, we nssume that all consumers who leave their online
MVPDs choose o swilch to a traditional MVPD. [ other words, we assuine that raction

Switching to Traditional MVI'D is equal io one, although the actual number would almosi

certainly be lower,
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C. Effects on Comcast

101, We turn now to the effects on Comecast, which include effects on Comcast’s cable
services, Comcast’s high-speed data (“HSD”) services, and the web properties of Comcast

Interactive Media.

1. The demand for Comcast Cable might rise, which would increase Comcast
Cable profitability.

102, As noted above, if the joint venture were to pursue a foreclosure strategy, some
consumers might be expected to switch to traditional MVPDs (including cable MVPDs, DBS,
and telcos) that carry NBCU programming. The effect of this switching on the profits of
Comcast’s cable services will he equal to the margin earned on those services (MVPDProfit)
tirnes the number of subscribers whe switch to Comcast (Change in Comcast Cable

Subscriptions) duc to the withholding of NBCU conteat from the online provider:

Change in Comcast
Cable Subscriptions .

MVPDProfit  x
The ratc, Change in Comcast Cahle Subscriptions can, in (urn, be decomposed into two
components:
Change in

= Traditional-MVPD
Subscriptions

Diversion to
Comecast Cable

Change in Comcast
Cuble Subscriptions

wheree Change in Traditional-MVPD Subscriptions was defined above and Diversion to Comcast
Ceble is cqual (o the fraction of those swilching to a traditional MVPD who specifically choose

Comeast Cable,

103, We have already discussed reasons why the value of Change in Traditional-MVPD
Subscriptions is likely o be low. We now discuns what values are reasonable [or MVPDProfit
and Diversion to Comeast Cable,

3¢
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a) MVPDProfit
104.  MVPDProfit is computed as monthly revenue per Comcast video subscriber minus
average variable cost per video subscriber, as determined from Comcast’s internal 2009 P&L

statements.''® This yields a value for MVPDProfit of ${{ Nt

105.  Owr calculation of MVPDProfit here differs in an important way from the corresponding
calculation in our earlier declaration (analyzing whether foreclosure of traditional MVPDs would
be profitable). In our earlier analysis, we assumed that some new Comcast subscribers would
choose double- or triple-play packages including HSD and/or digital voice services. This
assumption was driven by the fact that the foreclosure strategy in our earlier analysis was
directed toward other providers of double- and triple-play packages.'"® However, the online
MVPDs under consideration in the present analysis very likely would distribute content over
pipes that they did not own, and we analyze them as video-only providers. Hence, a reasonable
simplification of the analysis s to assume that foreclosing on online MVPD would, at most,

cause subscribers to scek a new video service without causing them to scck a new provider of

For more discussion, see fsrael-Karz Initicd Declaration, Section 1V A2,

Details of our classification of costs as fixed or variable are provided in Backup Attachment 11. Unlike
helore, where we accounted [or the costs Comeast incurs (o connect a new subscriber, we ignore those
costs in this calculation, This assumption makes foreclosure appear more profitable than itactually would
he, Another diflerence from the model in our previous declaration is that we do nol need to account for
i H. Hence. we compute the average profit per subscriber per month rather than
computing separate prolils for the [irst year of o customer’s tenure with Comeast.

L o . P . . : ; .
Note that this [igure is the difference between Comeast's average revenue per subscriber and average

varriehle cost per subseriber, which ix the relevant margin for the caleulations i this seeiien, Because our
measure ol MVPDProfic excludes operational expenses that do not vary diceetly with the number of
subscribers and also excludes capital expenditures, this measure does not represent the average prolitability
per Comeuslt subscriber.

He In the case ol DBS, DirecTV and DISH partner with eleos cather than ollering HSD and voice services

directly. See, e g, Tim Mullaney, “Dish Drops us AT&] Taps DireeTV for Satellite Sevvice,” Bloomberg,
Sep. 29, 2008, available at hup:fwww.bloomberg.com/apps/news?pid=20601 103 &sid=aAY H4vD50x6LE,
stie visited Apnl 24, 2010,
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