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NBCU withholds all of NBCU's current content from the online MVPD(s).75 In our previous

declaration, we focused on retransmission consent for the NBC broadcast network because this

was the only NBCU content of a type that the Commission has identified as "must-have" in

previous transactions76 However given that the business model of an online MVPD-should

one come into existence-is uncertain at this point, we sec little basis on which to conclude

which particular combination of NBCU assets will be most important to the online MVPD.

Hence, wc focus on thc full sct of NBCU content. 77 We also assume that, whatever decision it

makes with regard to online MVPDs, NBCU will not withhold programming from traditional

MVPDs, which is consistent with our previous finding that foreclosure of traditional MVPDs

would not be profitable given the current structure of the industry.78

55. The remainder of this section dcscribes our analysis and its conclusions. The central

finding of this analysis is that, even in a hypothetical future scenario in which one or more online

76

77

We focu"i 011 current NBCU networks for three n~a~ons. First, Corneasl could withhold access to its cahle
networks absent the merger. Second, several orComcast's nelworks (including Versus aou its regional
sports networks) specialize in live sporting events, which arc ill-suited I'or online distribution because they
can result in large numbers of viewers in a conecnLralcu area simullancoLlsly watching the programming
and, thus, place large burdens on local access networks. Thin..!, with respect to marquee, live sport"
programming, Corncast either: (a) does not coolrollhe online rights, or (b) is materially restricted or
eonuitioned (either pursuant to "ports Ieaguc rules and regulations or its rights or affiliation agreements) in
it~ ability to exploit or offcr sueh eonten! online, (letT Shell, Pl'esiuent, COOleast Programming Group, May
1, 20 I0, interview.)

SN News COIT.·Hughes Orda, §§ V.B ..1, Vl.CA.a.(ii). and Vl.CA.c.(iii).

Among the COOllllis ..... ion's stated reasons to focus on bl'oadcasl network" has heen the importance of sports
and local programming to traditional MVPDs, (See News COll).-lIughe,\ Order, § Vl.C4.a.) It is less clear
[hat ..... uch programming would be imporlantlo an online MVPD, which would likely have a broad
geographic fOOl print l.Inu possibly face eonstrainls on the s(Teaming of live events, among other difrerellce~,

({
}} (Henry Ahn, Executive Vice President

TV Nelworb Di~lrihLllion (NBC Univel""al NClwork ..... Distribution), April 29, 2010, inlcrview.)

Sec I.\mei-K({IZ Inilial Dec!arutiofl, particularly Sections rr and VII. Note thal, in a hypothetical world ill
which online MVPDs cxi~t in addition to traditional MVPD~ such as cable, DBS, and te\co viueo providers,
it Celll he expected lhat cable margins would be no highet' than those used in our earlier analy"is, When
coupled with lhal earlier analysi", this Cact implics thai a slrategy of foreclosing traditional MVPD rivals
wDuld be unprofitable under thi.,; new industry structure.
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MVPDs emerges as a substitute for traditional MVPDs, Comcast would be highly unlikely to be

able profitably to induce NBCU to withhold its content from such distributors in order to

increase Comcast's non-NBClJ profits. After presenting the details of our analysis of the costs

and benefits associated with the foreclosure of an established online MVPD, we discuss how the

analysis extends to a company that is seeking to enter the online video marketplace, but has not

yet begun to offer service to consumers. In this scenario, too, Comcast would be highly unlikely

to be able profitably to induce NBClJ to withhold its content from such distributors in order to

increase Comcast's non-NBCU profits.

A. A Framework for Estimating the Costs and Benefits of Foreclosure

56. In the News Corporation/DirecTV matter, Commission staff devcloped an economic

modcl intended to provide a means of determining whether a firm vertically integrated into both

video programming and multi-channel video distribution would find it profitahle to withhold

distribution rights from traditional MVPDs as a foreclosure strategy.'" That model predicts the

likelihood of foreclosure by determining whether the expected benefits of foreclosure arc greater

than the expected costs of foreclosure. This approach can also be applied to examine foreclosure

in online video distribution. Spccifieally, the Commission staff's model provides a framework in

which to calculate the costs and benefits of withholding content from a hypothetical online

MVPD.

')7. Withholding NBCU programming from online MVPDs would have both direct and

indircct ellects on NBCU and Oil Comcasl Corpornlion's llon-NBCU operations. We begin by

summarizing thc sources of those etTects. First, there would be a direct negative cllect on

i'l News CrnV Illlghn Order, AppL:l1dix D: Technical Appendix.
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NBCU's profits:

• NBCU would lose the profits derived from affiliate fees and advertising on the
foreclosed online MVPDs.

[n addition to this direct effect, there would be several indirect effects on NBCU's profits that

would arise as some subscribers to onlinc MVPDs adjusted their behavior to the absence of

NBCU programmingBO These indirect effects on NBCU's profits can be partitioned into three

blocks: 81

• Over-the-air viewing of NBCU's broadcast programming might increase, which
would increase the profitability of NBCU's broadcast operations.

• The demand for NBCU's programming available on supplementary websites (such as
Hulu.com, NBC.com, or TV.com) might increase, which would increase the
profitability of NBCU programming operations and-in those cases in which NBCU
owned thc site--the profitability of NBCU's online operations.

• The demand for traditional MVPDs' services might increase, whieh would increase
the derived demand for NBCU's programming on those systems and could increase
NBCU's profitability.

We denote the change in NBCU's profits due to foreclosure, which is the sum of the four effects

idcnl ified above, as i\rt N"CU •

58. There could also be effects on Comcast's profits derived from non-NBCU opcralions:

• The demand for Corneast', cable services might increase, which would increase
Comc'lsl's proritabilily.

& The dcni<uld for ('olllcasl'.'. high-speed dala services might decrease as consumers no
l()nger n,~cded high-speed ""cess to support tileir use of an online MVPD. This <;fTecr

FIn 8xj1ositio/l;!1 (;nllY(;lll,;WT, Wl: n:fcr h) thl: onlilk' \iIVl'D'~ cu~tomers as sllh,"(":l'iheJ';. ~ lowcver, il ;:>
possible iil,'1 hyptllhd1ca! online MVP/)", WlHild n:l/ on a vOIfiely ol"rcvcnw. 1llndcls, iflc]wJing pl:r-prognm
ch'lrgc." \'f ,jlargc() i"Dr '/iII"illU'l lie!";; lkfijlL'd ill term;; or availai>lc progranllTllllg m the lolal number 01' hours
vin\cd.

:q NIlll; lh~'l 'llil: ~vay l'Il1ClJ vinvLTs lilighl i\:act \voLlJd]-w (0 t'otay 'rvith thl: online NIVPD \-.I]( (n i'cphcc lhc
[0:-,1 I\lBCl] !,ro(~r,lmllljl1~! V.'ill! pmgr,1lll1iling hUlll (llher Ilclwo["!c). 1!OWCVCl', [hi.; heh;lvinr would nol."l,:r\>l:
lo nITscllJ'<; din:"lllcgalivc dl',,:I;1 on 1'IBCfJ':-, profi/.-;, ~;() it i ... nul inc]udl:d inlhis Ji<;l,
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would reduce the profitability of Comcast's high-speed data operations.

• The demand for supplemental websites owned by Comcast Interactive Media (a division
of Comcast Corporation) could be affected, although the effects are likely to be small.

We denote the change in the profits of Comcas!'s non-NECU operations due to foreclosure,

which is the sum of the three effects identified above, as Lin e , .
.(m!lOS

59. If Lin Nne" and Line",,,,,,,,, have the same sign, then GE's, Comcast's, and NBCD's

managements will all have the same view on whether foreclosure is profitable. However, if

LiI1 NBcu and Lin C""'WI" have opposite signs from one another, then NBCU's management's

fiduciary responsibility to maximize NBCU's profits would mean that their view of the value of

foreclosure would be the opposite of the effects on Comcast's non-NBCD operations." When

Lin NHel! and Lin c"",,,,,, have the opposite signs, there is a need to specify how these conflicting

incentivcs are resolved.

60. Under the Commission staff's approach to evaluating the likelihood of foreclosure, the

joint venture is modcled as hasing its foreclosure decision on a weightcd average of the effects

on NBCLJ', profits and the effects on Comcast's non-NECU profits:

where s is a weighting pnlinllctCI' thnt should rertectthe nature of fiduciary responsibility,

corporate govcrnancc, and thc decision structure of the joint venture. 8
' Wc discuss the

'l\,plOprialc v'lluc 1'01' '" below, Ullder the Commission staff's approach, the joint venture would

See Amended and Rcs(,:ltcd r ,imiled [,iahilily Cotnpany /\gn~cmcnt or Navy, 1.1 ,C al ~ 6.0 I(til (hereinafter
Nnv('() U,(' /lgl"t'CI}/I'nt).

SrI! Nnv('() lIe /\gn:nncrlt al ~ 6.n I (a),
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have incentives to engage in foreclosure if and only if !'>Il NBW + S X !'>Il co,""," were positive.

The remaining parts of this section construct projections of !'>Il NBW and !'>Il em",,," and identify

the appropriate value of s.

61. The two aggregate changes in profits, !'>Il NIICU and !'>II em""" ' each comprise several

components, which are identified in the bullet points above. Each of the component changes has

the following structure. Absent foreclosure, thcrc is some level of the underlying activity (e.g.,

online-MVPD subscription or over-the-air-broadcast viewing) and an associatcd profit margin.

Profits in the absence of foreclosure are equal to the quantity times the margin. In the presence

of foreclosure, there is a possibly different level of the underlying activity and a possibly

different associated profit margin. Profits in the presence of foreclosure are equal to the product

of this quantity and margin pair. The change in profits due to foreclosure is equal to the

differencc bctween the product of the quantity and profit margin in thc presence of foreclosurc

and the product of the quantity and profit margin in the absence of foreclosure.

62. In thcory, foreclosure could affcct both the quantity of each component activity and the

associatcd profit margin. Given the nature of thc overall exercisc-projecting the dctails of a

hypothetical markctplacc several years in thc future-it lS difficult to projcct changes in futurc

margins with any confidencc. Hcnce, we follow the approach taken by the Commission staff to

analytc the iSSllC of vcrtical foreclosure in the News CorporationfDirecTV transaction: wc

assume that margins are unaffected by foreclosure.'" Therefore, thc projected changes in profits

:-:1 News Corp. Huglles Order, Appendix D: Technical Appendix.
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are equal to the profit margin times the change in the level of the underlying activity.85

63. The next two parts of this section proceed as follows. For each of the component profit

effects identified in the bullet points above, we discuss the appropriate value of the associated

profit margin and we develop projections of plausible changes in the associated activity level.

Part m.B examines the effects of foreclosure on NBCU's profits. Part lll.C examines the effects

of foreclosure on the profits of Comcast Corporation's non-NBCU operations. In some

instances, it is impossible to identify a value for the change in quantity with a high degree of

confidence. In these cases, we provide a range of values that bound the range of reasonahle

parameter values.

B. Effects on NBClJ

64. Foreclosure could affect NBCU's profits through the four component effects described

above. Before discussing each in detail, we note that we are not formally modeling one adverse

effect on NBCU profits that could be very significant in practice. If online video viewing

becomes an important alternati ve to traditional television, then maintaining the brand strength of

NBCU's programming assets, cross-promoting various NBCU programs, and providing a full

package of advertising opportunities to potential ad buyers would vcry likely requirc an

cxtcnsiw online presencc. Restricting NI3CU':; online presence through thc foreclosure of

online MVPDs would risk suo:;tantial long-term harm to NOCU's pmgr:\llll11ing assets.

I. NBCU would lose the profits derivedfrom a/filiate/i'e.': alld ae!verlisillR Oil the
foreclosee! olllille MVPDs.

65. We begin fly considcrillg the effects of IllI'cc!osurc on the profits lIlat NBCU would

Observe th;\! one "vlluld gl'llcrally expect changcf-, :ll the underlying activities that arc drivl~n hy dl'lllillld
:-.hil"u, to he i}';S()cl;\[cd with margin chang:l.~" with the same <,;ign. Helle!.:, allowing ror li1tll"llin ChilJlgC:'; wOldd

lend to rL'inr()rc'~ !IlL' COlllflollcnt clTcc[s thal w(~ project.
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otherwise derive from having its programming distributed by online MVPDs. As discussed

above, the change in profits would be equal to the relevant margin times the change in the level

of the associated activity.

66. To project the profit margin per subscriber that would be lost if NBCD programming

were withheld from the online MVPD, we denote the amount of advertising revenue and license

fees per subscriber that NBCD would lose by foreclosing thc online MVPD as

OnlilleProgProjitB6 In addition, to the extent that the business models adopted by online

MVPDs rctain some of the complementary elements that online models exhibit today,

withholding its programming could also lead NBCD to suffer a decline in overall viewing, above

and beyond the lost vicwcrship at the online MVPD. Let PromProjit denote the profits derived

from the promotion of other forms of viewing by online viewing (expressed as a dollar value per

online-MVPD subscriber). Then NBCU's cost of foreclosure per online-MVPD subscriber

would be:

OlllilleProgProjit + ProlllProfit

67. In our calculations, wc conservatively assumc that Prm/lPro(it is zero, but it is important

[0 keep in mind that, to the extent that complementary elements remain relcvant, this would be

an additional source of lost NflCU profits.

61\. It is, of course, impossible to prcdict with ccrtainty what affiliatc fees or advcrtising

r<:vcnues will b~ in a hypothetical futurc cquilibrium in whieh an onlinc MV!'!) has emcrged.

f!owcvcr. it is possib!c to idcntify economic forccs that will crcate pressures for certain

~'1uilibrium relCltionshil's among relative prices to bold. If an onlinc tvlVPD were to cmerge as a

There: ,Ire ;1.'>.',[lll1cd (0 he no marginal c()sl~; asslll:i,l/cd with adverlising (aih;r nelting out COIIl[lli,',~ions),so
[he nel )llnlliitly :ldvcrlising revenue is also the l[}lllllhly incremental profit per sub,scriber.

47



REDACTED - FOR PUBLIC INSPECTION

substitute for traditional MVPDs, then it is reasonable to assume that content owners would seek

revenue streams equal to or greater than those they would receive from incumbent, traditional

MVPDs. S7 Indeed, they could be expected to seek higher revenue streams, because fundamental

economic logic suggests that an additional buyer tends to raise the equilibrium price. It is our

understanding that new MVPDs have traditionally paid more per subscriber for rights than

incumbents were paying at the time of entry.ss Nevertheless, we conservatively assume that

OnlineProgProfit per viewer is equal to the average amount that NBCU would have earned via

distribution by a traditional MVPD.

69. Based on our analysis of the affiliate fees and advertising revenue per subscriber for

NBeu broadcast and cablc networks, we calculate that the value of OnlineProgProjit ranges

from ${ { }} per subscriber. per month in 2009 to a projected ${ { }} per subscriber, per

month in 20 I089
[[ II percent of this amount is revenue derived from NBCU's cable

H7
Th~SL' revenue streams could comprise various mixc~ of advertising revenues and affiliale fees, What is
n.:k:vant is lwt the fraction of revcnue that comes from each source. bul falher the fUL'\ thal content owners
would seck per-subscriber revenue streams from online MVPDs th'lt, combining all sources, arc at least as
large a~ the per-subscriher revenue streams they receive from traditional MVPDs.

,)'NL Kagan, "Telco TV Outlook: Competitive Analysis of U.S. Telco Video Deployments," 2007, at 47 CV'd

Parly Attachment JO l.

for lhe purposes of thi.'" analysb, we consider airiliale fees and advertising revenues jell" Lhe fl1110wing
network;..: NBC, Tdelllundo, CNBC, CNBC World, MSNBC, Bravo, Oxygen. SyFy, lllun2, Chiller. Sleuth,
and Universal HO. For the cable ndworks, we oblain data on affiliate fee.,>, advertising rcvenue~ and
subscribers from SNL Kagan. tSNL Kagan, "TV Network Summary," ~000-2()10Ore! ParLy Allachments
14-15); SNL Kagan, "SNL Kagan'5 10-Year Mullichannel Prpjeclions, 200X-20 19" Ore! Party Allachlllcnt
16).) To calculale the cff(:cLivL rales, we calculate af'l'iliatc fee and advertising revenue per suhscriher by
dividing LUlal revenues by the number of MVPD households. This calculation implicilly accounts (or bllth
the revenue per subscriber to each network and Lhe probability that a household sllbscribc~ to a network.
ror NBC and Telt'rTlundo, we obLain dala Oil Ilet advertising revenues on the national broadcast networks as
well as revenULS earned by lhe 0&0 Slalip/ls Irom NBCU. To calculate per subscriber values, we divide
lhese nct adverLising revenues by the loLilllllmbcr ol"TV hOll~dlOld...; as reporl.:d in SNL Kagan. (SNL
Kagan, "SNL Kagan's 10-Year Multichannel Projections, 2008-2019" (3n.l Party AttaehlllL'lll 16).)

We do noL build all explicil refransl1lission consent fee into our ca!L:uldlioll of the revenues Cor the NBC
hroadcast network. Whi[l:, a~ detailed in the ['.. rael-Katz. Initial Dtylllrat;()n, NHC lTIay earn retranslllis.sion
consent rees in fUlurc IH:gull~'lions, we do noL knO\v how those Cees will affect Lhe toLal price I'or all NHCU
nL'lv.,'"olls, s\) we Clll1SCrv~ltjvely exclmlc such rL'lranSmlSSIOIl consenl fees [-'mill the presenl calL'ulati(ln~.
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networks. 90

70. Now, consider the change in quantity. In the hypothetical future scenario we are

modeling, an online MVPD exists and has a significant number of subscribers. We assume that,

absent foreclosure, NECU's programming would have been distributed to all of the online

MVPD's subscribers91 If NECU withholds its programming from the online MVPD, then the

level of this activity would fall to zero, and NECU would not earn affiliate fees or advertising

revenues on any programming distributed over the online MVPD. It follows that the number of

subscribers to the online MVPD is the quantity on which affiliate fees and advertising revenues

would be lost if NBCU withheld its programming from the online MVPD. Thus, the change in

NECU's profits is equal to:

OnlinePror;Profit x Number of Online-MVPD Suhscribers.

71. In what follows, it will be convenient to express all of the quantities as rates of change,

rather than absolute quantities. We do this by dividing the various quantities by the number of

online-MVPD subscribers. In the present instance, that means dividing the number of online-

MVPD subscribers by itself, which i.s~of course~cqual to one:

OnlinePmRPro(it x Numher or O/lline-MVPD Sllhscrihers =OnlinePror;Profit
Numher of Online-MVPD Suhscrihers

The resulting profit figure is the change in NBCU's profits per online-MVPD subsC1"ih~rderived

from affiliate fees ano advertising on the foreclosed online MVPD, which, as noted above, is

')1)

"1

As explained inlsmel·Katz Initial Dec/an/tioN (SectioJl IV.C.3), basing (his calculation on existing
advcrli:,ing revenue per subsL'ribcJ" is conservative bccau~c it doe,,; nut ,H:count fOI lhc r:ll"[ lhat, whcll

vicy.,!cl'.'ihip falls. the advcrtisin~ price received pCI' vicwl.~r generally also j~dls.

If [he online MVPD did not \....·lsh to distribute NBCli programming to some or all or jls subscriber..... then
those sub:-'Cl'ihcr:-, ('Dull! be excluded ['roOl the analy~i.';: COlllcas( eould l1ll! \",'l'ilken u rival di:-,(ributor by
denying it ,1CCC:-'S {(l programming thill it did not \\<ull.
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}} per subscriber, per month.

2. Over-the-air viewing (!f NBCU's broadcast programming might increase,
which would increase the pr()fitabi/ity ofNBCU's broadcast operations.

72. We next calculate the effects on NBCU's profits that arise when .lome consumers react to

the absence of NBCU on the online MVPD by obtaining the NBC and Telemundo broadcast

networks over the air. To do so, we need to specify NBCU's profit margin on over-the-air

vicwing (BroadcastAdPr()fit) and the change in the number of over-the-air viewers

(OTAChange).92 Expressed in these terms, the change in NBCU's profit from additional over-

the-air viewing is given by:

BroadcastAdProjit x OTAChange.

73. As in our initial declaration, BroadcastAdProjit is calculated as NBC's and Telemundo's

monthly advertising rcvenue per availablc viewer, including both advertising revenue earned by

the NBC and Telemundo broadcast networks and advertising rcvcnue earned by thc owned and

operated ("0&0") stations. It is calculated as the sum of the NBC and Telemundo broadcast

networks' net monthly advertising revenues and thc 0&0 stations' net monthly advcrtising

revenues, dividcd by the number of national television households 91 BroadcasrAdProfit was

$( { }} pCI' suhscriher pCI' month in 2009. Note that 2009 was a particularly poor year for

NBC's adverti,ing revenue for rcasons that includc the lower politic:d advcrtising revenue that is

typical in odd-numbered ycars and the cconomic recession. Conse'lllently, although wc use 2009

l))
1\;; with (}l/lifleP!"ogl'n4,r, we Illc,,:-,un.: OI>\Change as the fraction oflJlJlitll.:-MVPD suhscrihcl's who
,witch 10 y'll:wing tlBC hroillk'a:iIIlC(wllrk OVlT the ,lir.

[I

JI (J~t'~111,1( CUHlul"urd, [Jrcsidclll, PJ<.1lrOffll LJL'vdopIIlCll( & COlIllllcrcial Operatioll,), NBC LJnivcn,a!,

I,'enni'lry ,~~~, )010, intervkw,)
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advertising revenue per viewer as a lower-end estimate of BroadcastAdProjit, we also use

projected 2010 advertising revenue per viewer as an alternative, which results in a figure of

${ { }} per subscriber per month. 94

74. Next, consider the value of OTAChange. In the News Corp.-Hughes Order, the

Commission estimated that 33 percent of subscribers who lost access to a broadcast signal on

their traditional MVPD would continue to obtain access to the signal over-the-air9
) The

Commission justified a value of 0.33 as "twice the fraction of television households that

currently receive video programming only via broadcast reception.,,96 Applying the same

methodology today yields a value of OTAChange equal to 0.22. In other words, we assume that

22 percent of those onlinc MVPO's subscribers who would have watched NBC or Telemundo

via the online MVPD would react to the loss of NBC and Telemundo by obtaining the broadcast

signals over the air.

3. The demandjor NBCU's programming on supplementary sites might rise,
which would increase Ihe profitability ofNBCU's programming operations
alld allY supplementary sill'S in which NBCU had an ownership interest.

75. If the joint venture wcrc to pursue a foreclosurc strategy following consummation of the

proposed transaction, some consumers could be cxpected to switch to watching (at least some of)

the toreclosed programming on "supplementary" online sites (e.g., Hulu or NBC.com) that otfer

,;ome NBCU programming but do not offer all programming or a full set of MVPD services'"?

These cuslomers are closely analogous to those who get the programming over the air in that

<J'i

')(,

')}

The 2()J() nillj(Hl~IJ network revenues include projected revenues ['rom broadcasting the Vancouver
Olympic..;

NfW.1 C()If!. ·lIlIgllfS Order. Appendix D, 'IT 6.

Id.

Thi:-, could be [rlle even though lhe "luppkmcnLaI siLL'S wen:, on <'lVcragc, complementary 1o Irlllli,iolllli <lod
online MVPDs,
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they do not leave the online MVPD, but instead find alternative ways to access the withheld

NBCU content, in this case using supplementary websites.

76. To determine the profits that NBCU would earn from those customers who remained

with the online MVPD but viewed NBCU's programming on supplementary websites. we need

to specify the profit that NBCU would earn on such consumers (OnlineSuppPnJjitJ and how

many such customers there would be (OnlineSuppChange). With these values, the change in

NBCU's profits due to these consumers would be equal to:

OnlineSuppProfit x OnlineSuppChange

We consider the appropriate values of each, in turn.

a) OnlineSuppProfit

77. The profit received by NBCU from online access at supplementary sites depends on

several factors, including whether: (a) the site is owned by NBCU or another party,"' and (b) the

content is a broadcast program or a cable program. Lacking precise data on the profits earned at

these various sites, we rely on a range of supplementary website profitability figures provided by

NBCU, with the range accounting for (among other things) the differences in NBCU profits

derived from wholly owned sites (e.g., NBC.com) and other sites (e.g., Hulu.com). Basecl on the

N BCU estimates, ((

~----~~~~-

'JH II
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JJ

78. If those viewers relying on supplementary sites for access to NBCU's programming were

likely to replace all of the viewing they would have done at their online MVPD with viewing at

the supplementary sites, then the value of OnlineSuppPr()fit would be estimated to be {{

IJ of the total advertising revenue per subscriber across NBCU' s networks.

However, such consumers would be unlikely to replace all of their previous viewing of NBCU's

programming at the online MVPD with viewing at supplementary sites. Full replacement is

particularly unlikely given that supplementary sites generally do not have live programming and

generally earry a limited set of programs rather than the full linear network content. To account

for these limitations, we assume that viewers only replace half of the viewing they would have

done via the online MVPD with viewing on supplementary sites. Consequently,

OnlineSuppProfit is assumed to range {{

advertising revenue per subscriber across N13C1J's networks.

b) OnlineSuppChange

JJ of the total national

79. Therc obviously arc no data on the extent to which thc withholding of NBCU contcnt

from an online MYPD would cause peoplc to substitute tll supplementary websites. The fact that

supplementary sites woulclnot be 'lblc to replacc the full linear programming of NBCU's

uelworks might limit the llUIlloer of Clln.'llmcrs using thi,s alternative, thus pushing

OlilineSuPI'C!lun,r:e down 10wlucI,cro. [[owcver, the fact that llulineMVPD subscribers arc

likely to be web savvy .su~',:,~esls that this alternative might bc at least as pop'dar 11:; the use of

'J'I
Sl~l~ l\lu:'/ ,\-({I,~ !nitiulDec!umtioll, ScClillll fV.C. 1. A:. in Ihal declaration Wi,' a:'-,Sl~lTle there: is fWllIarginal
C(l,'>l a:-,socialcd with an additional vicwcl'. so Ihal incremental revenue \..'quaL') incrCl1lCillaJ profil.
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over-the-air broadcast alternatives, in which case OnlineSuppChange would equal 0.22. For

simplicity, we assume that these two factors offset one another, and that OnlineSuppChange

equals O. J 1, which is half way between 0 and 0.22. 100

80. In closing our discussion of supplemental web sites, it is important to observe that there

also may be another online alternative for viewers: pirated copies. For consumers who view

pirated copies of NBCU programming, the company would lose all advertising revenues

associated with those consumers. lOt The audience size for pirated copies is not easily measured

and verified. Consequently, advertisers would not give NBCU credit for those viewers.

Moreover, even if the number of pirated copies viewed could be measured, advertisements are

often stripped out of pirated copies and legitimate advertisers generally do not want to be

associated with pirated content. The potential to deter piracy has long been recognized as a

reason for NBCU to support legiLimate online distribution. lo2 Because we do not include the

losses that NBCU would suffer if (at least some) consumers turned to pirated content to replace

NBCU contcnt that was withheld from tbe online MVPD, our estimates of the profitability of

forcclosure are (conservatively) too high.

4. The dema/lilfiJr traditional MVPDs' services might rise, which would
increase the derived demandfi)r NBCU programming on those systems and
could increase NBClJ's profilahilitv.

81. If NRClJ were to withhold its content from online MVPDs, somc of the subscribers to

those online MVI'Ds might be expected to switch to tmditional MVPDs (including cable

11l1)

Iill

rile value or 0.11 is also the as<,Ulllr1ioll 011 switching to supplementary wehsitcs that wa." implicit in our
initial ckclaratiol1. (hrael-K(/t::'/Ilifiol Declaration, SCl,tillJl TV.A.3.)

Slalcll1Cnl." in this paragraph rely on Ronald r,<:lmprcL'tIl, SVP, l3usincss Development & Sales (Digital &
;\Ililiak' Distrihulillll), NBC Univers<:d, February 10, 20W, inlcrvicw.

102 NBC Universal. {(
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MVPDs, DBS, and teleos) that carry NBCU programming, thus restoring some of the viewership

of NBCU content that would have been lost had all the online subscribers stayed with the online

MVPD. The resulting change in NBCU profits is equal to:

MVPDProgPr(ifit x Change in Traditional-MVPD Subscriptions,

where MVPDProgProfit is the per-subscriber amount of advertising revenue and license fees that

NBCU earns from traditional MVPDs and Change in Traditional-MVPD Subscriptions is the

fraction of those consumers who would have subscribed to the online MVPD absent foreclosure

who instead obtain a traditional MVPD subscription.

82. Change in Traditional-MVPD Subscriptions can be decomposed into two parts, the total

number of subscribers who choose to leave their online MVPD (Change in Online-MVPD

Subscriptions) times the percentage of those who opt for a traditional MVPD instead (Fraction

Switching to Traditional MVPD). That is,

Change in
Traditional-MVPD =

Subscriptilms

Change in Online­
MVPlJ Subscriptions

x

Fraction
Switching to
Traditional

MVPD.

In what follows, we discuss cach of the parameters determining the change in NBCU profits in

lurn.

a) MVPDProg['r<~fit

83. For reasons disclissed abovc, we aSSLIIne thaltlle amount of advertising revenue and

license ['ees that NBCU earns pCI' subscriber from traditional MVPDs (MVP[)['rogl'rofit) is the

same as it would cam ['rom ani inc MVPDs (O"lineProgPro/it).
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b) Change in Online-MVPD Subscriptions

84. Next, consider Change in Online-MVPD Subscriptions, which equals the fraction of

online-MVPD subscribers who would obtain subscriptions from traditional MVPDs if online

MVPDs lost access to NBCU video programming. We observe at the outset that determining the

magnitude of such switching in a hypothetical future world in which an online MVPD exists is

difficult because, to date, online services have been largely complementary to traditional

television viewing and MVPD services, in which case disadvantaging online video providers

would actually reduce the demand for traditional MVPD services. Commission staff, however,

explicitly asked us to consider hypothetical foreclosure of an online rival to MVPD services,

which entails the assumption that there is some positive (or at least non-negative) amount of

switching to traditional MVPDs following foreclosure of NBCU content.

85. Even so, this question remains difficult to answer because the precise form that an online

MVPD will take, including the set of content it will offer, its share of MVPD subscribers, and

other details of its business model arc all unknowns today. However, regardless of the specific

size or form the online MVPD takes, our main conclusion holds~availableevidcnce indicates

that withholding NBCU content is unlikely to have a large effect on an online MVPD's ability to

attract or retain subscribers.

86. Several facts support the conclusion thal foreclosure of onl ine MVPDs by current NBCU

networks would not have large, positive effects on traditional MVPDs' subscribcrship (that is,

that Chunge in Online·MVPD Snbscriptions would be small). The two most fundamcntal fads

arc: (a) there arc many substitutes for the programming to whieh NBCU controls the' online

rights, and (b) online MVPDs entering the video distribution marketplace would likcly use

strategies to differentiate themselves from existing MVP[)s. Hence, evcn without NBCU
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content, a new online MVPD could seek to attract subscribers using its differentiated services

along with non-NBCD content, making it unlikely that the loss of NBCD content would

significantly harm the online MVPD's ability to attract and retain subscribers. We consider each

of these two facts in turn.

87. First, consider the fact that there are many substitutes for the programming to which

NBCD controls the online rights. As one illustration of this, note that, as shown in Table I,

streams of long-form NBCD content (meaning programming from NBCD networks) currently

make up a small share of all streams of long-form professional video content online, as well as a

small sharc of overall video viewership across online sites and television. Overall, NBCU

accounted for less than [[ Jl pcrcent of television viewing in 2009. 1°' Similarly, NBCD

accounted for between [[ ]] and [[ ]] percent of all streams of long-form professional video in

2009. 104

j(11

lill

Thi~ calculation i~ h~lsed on Nielsen Tl)lal Day Live + 7 data for May- Dl.:ccmbcr 200l). The NBCU :-.hare
includes .111 hroadcast and cahle nelworks in which NBCU has an m\'llL'I'ship interest and for which Nielsen
reports dil(<t, illcltldin~ 0&0 broadcast SI~lli()IlS, NicJ:...cn dpl's not report data Cor CNI1C World, Chiller.
Skuth, and Universal HD. We usc this dare range bCCi.luse that is the time period foJ' which online
s!rcalnin;,: LIdia (Irc available. NBClJ's .'>hare is not substantially dilTercnl if we lISC data Cor all nf2009.
Precise detaiL" oj" the calculation arc contained in lht; backup (Backup AUadlllH:nl 1 :l1llJ II).

I'hi .... calclilali[)Jl is hasul on :-.tre<lming videlJ views as (t;ported by cOIiISeort; (excluding paid slIh:-,cl'iption
or ekl'trollic ...,ell-through sill;s). (cnlIlScore, Video Melrix, Ads VS. Content Previcv.'. l\1ilY - Decclllhcr
200'» II

II Profcs<.;ion<ll video sites were identified by ClllJle,l,... t, To identify
thc percl;nlage of long-li.ll'lll content, :-.hOrl-l'llrrn vi(kos ~lre assumed to ilVerage 1.5 minutes and long-foml
to average .'0 llJinlllt;s. hJscd on inlerview.') with COlllcast. Eighteen pcrcl'nl of YouTllbe contcnt is
eonsiden:ll pror;ssion,d for c,dccllaliolls irll.:llIding YOllTubc. Prct.:he dewils or calcul:'\lion,'" arc conlaim:d
in the bilek-lip (rhtckllp Atlachllll:nJs .\ and II).
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Table 1: NBeD Share of Television and Professional Online Video

}}
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88. The small NECD share in Table I overstates the extent to which NECD could withhold

content from an online MVPD. As discussed in Section ILA.2 above, for the vast majority of the

original programming that NECD licenses from other content owners for inclusion in its linear

broadcast and cable television networks, ((

)) 10, Given the prevalence of programming provided by non-NECD studios, this fact

implies that {{

))"'6 ((

89. A second fact supporting the conclusion that Change in On/ine-MVPD Subscription.\'

would be small is that, in order to create competitive advantages for themselves and maximize

their expected profits, online MVPDs would be likely to use differentiated strategies to enter the

video distribution marketplacc. The offerings of an online MVPD would be unlikely to look

exactly like those of traditional MVPDs. For example, an online MVPD might take advantage of

the technological flexibility of the Intcrnet to offer programming packages that arc smaller than

those offcrcd by traditional MVPDs and are aimed at specific demographic groups. An online

MVPD might also offer various forms of proprietary contcnt. Such content could range from

traditionallong-tolm video programming to innovative, interactivc programming. An online

MVPD might evcn include othcr forms of video entcrtainment, such as vidco games, in its

offering. The differentiation resulting from these various strategics makes it even Icss likely thai

MiduelBollncr, SVP. Digj{al Products & Markcling, NBCU, Arri128, 20]0. inLerview.
IiJh

10,'

II

II

'd.
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the inability to obtain NBCU programming would have large effects on an online MVPD's

subscriber base.

90. There are additional reasons to conclude that Change in Online-MVPD Subscriptions

would be small. The Commission has previously expressed concern that the four major

broadcast networks constitute "must-have" programming for traditional MVPDs. IOR which might

be seen as suggesting that withholding the rights to NBC programming could be a particularly

powerful way to disadvantage online rivals. However, two facts indicate that such a suggestion

would be unwarranted. One is that NBCU cannot deny consumers access to NBC's signal via

over-the-air reception. The other is that, to the extent that empirical evidence from the MVPD

market is informative, past analyses have shown little effect on MVPD subscribership from the

loss of a single broadcast television network. It is useful to consider each in a bit more detail.

91. Given the public policy environmcnt in which broadcast television operates, NBCU has a

limited ability to deny consumers access to NBC's over-the-air signal. As a result, consumers

seeking the NBC content (the only NBCU content that is of a type that the Commission has

previously defined as "must-have") could potentially get this content over-the-air without

leaving thc online MVPD. Indeed, an over-the-top providcr might choose to put an antenna in

. . TI' . "1 h I I I b S . 109consumer prcmlses equipment. liS IS slim m to t e strategy current y emp oye( y ezm!:

(Scl.fni utilizes a1 sct-top box that pruviJes access to three typcs or TV SOlll'ces:
Ilmadcas! slations, cable channel.s. and Intcrnet content. (It snags thc first two
kinds ovcr thc air. via a powerful antenna in a box that looks likc a loudspcaker:
:;c/.mi simply grabs IDcal hro<\dcast channels as is, and the company is leasing
spectrum frolll local bmadcaster:; tD transmit cable channels - including bDth
sl'lndarddcC and 110.)

!UH

III')

S'ec ;V'_'IV''- ('()fjJ.-lIug!J.('.\ Order, ** V.B.~ and VLCA.c.liii).

1Ltrl'Y r.k'Crm:kcll, "[kilo, SCI.mi -- t;umlbyc, Cahle," PC World. November Ill, '2\){)l) , ovadohle ot
hLtp:/lwww.pcworld.com/arlicleIlH:nOO/hdlo sezmi goodhye cilble.html, .\ile visited ~ray 2, 2010.
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NBCU has a distribution deal with Sezmi but it does not cover the NBC broadcast network. 110

Sezmi's business model has been to provide its customers with over-the-air access to the NBC

television network. I I I

92. We also note that, even if pat1icular online distributors emerge as substitutes, there are

likely to he websitcs (including, for example, NBCU's own vertical sites) that remain

complementary to traditional MVPDs and networks, providing, among other things, important

promotional services for programming. Hence, it seems unlikely that NBCU would remove its

content from the Internet entirely. I 12 Given the ability to multi-home. discussed above. the

presence of NBCU programs on such websites would reduce the incentives for subscribers to

online MVPDs to switch to traditional MVPDs. Instead of switching MVPDs. subscribers would

have the option of retaining their online MVPD and viewing NBCU programming on such

I . 113supp ementary sItes. .

93. Lastly, to the extent it is applicable. empirical evidence from the MVPD marketplace

suggests that Chanfie ill Online-MVPD Subscriptions should be small. Specifically, existing

empirical evidence from the MVPD marketplace shows lillie effect on a traditional MVPD's

liD

"'

, "

II;

Ronald f ,amprechL, SVP, Business Dcvdnpment & Sales (Digital & Affiliate Distrihution), NBC
Uni verSed, May 2, 20 Ifl, interview.

SO.lIli Corp.. Press Rclc;lsc:, "Pirst-Evcr All-ill-One Service Integrates Live TV, On-Demand Movic~ and
Programs. and Weh Vidcu; Breakthrough Pricing Starling at Less Than $5 A Month," Fc:bruary IX, 2010,
availalJ/e uf hup:/lwww.sczmLcomlahout-sezmi/201O/press 02, J8.10.phO, sife visifed May 1, 2010
("Sci'mi Select customers nxcivc local hrn::Idca:-.t channels through lhe Sc;;mi advanced reception system,
including (he major broadcLlSl networks such a~ ABC, CBS, FOX, NRC, MyNctwork, PBS, Azteci.l,
cI'elefutura. Telelnundo and Univision.").

{{
J)

If NBCU were {ll attempt to eXlend its hypothetical J'oreclo~lIre strategy to ils own web sites, it would suiTer
from the los~ oj' promotional value as well any revenues generated directly by thc sile .....
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subscriptions from the temporary loss of carriage of a single broadcast television network's

signal by a rival MVPD.

94. [n our earlier declaration. we found that there was no evidence that Comcast gained

subscribers when rival MVPDs lost access to a broadcast network's signal. [n particular, we

studied a series of events in which DISH Network temporarily lost access to one or more of the

top four broadcast networks and found that there was no detectable change in Comcast's share

(or the growth rate of its share) during or immediately following the event.]]4

95. We also cxamined evidence from the introduction of local-into-Iocal services by direct

broadcast satellite companies. In that case, we studied a series of events in which a DBS

provider's rollout of local-into-local service temporarily lacked at least one broadcast network

(due to inability to come to contractual terms with one or more broadcast stations) but

subsequently added the missing network(s). Again, we were not able to detect any measurable

change in Comcast's share (or the growth rate of its share) following the addition of the missing

wnetwork(s). '

96. Observe tbat one rcason the loss of programming might not result in an MVPD's losing

significant numbers or subscribers is that tbc MVPD may adopt counterstrategies. sucb as lower

prices or highcr levels of service quality, that allow it to retain its subscribers.

97. I-'or all the rcasons discussed in this part, we expcct Chunge in Online-MV?D

Subscriptions to bc small. Howevcr, in computing the (lack of) proritability from a foreclosurc

stratcgy. we usc values of Change in Online-MVPD Subscriptions equal to 0 and 33 percent to

"'
II ~

SI_T r\'m('I-K(/(~: Ini/ill! lJec/d!'a(ion, Seclion VI 8.

Ismel- Kofz II/ilia! Declaration, Section Vl.C.
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show that, even at a level as high as 33 percent (which is far above what we consider to be a

reasonable prediction for Change in Online-MVPD Subscriptions), it would not be proEtable to

withhold NBCU's content from an online MVPD.

91'. We close this discussion of the likely value of Change in Onlille-MVPD Subscriptions by

noting thc following relationship between this variable and OlllineProgProfit. If one concluded

that withholding NBCU programming would have large effects on the ability of online MVPDs

to offer attractive services to consumers (a conclusion we do not believe is supported by tbe

facts), then logically one should also conclude that NBCU would have a stronger bargaining

position with respect to online MVPDs. Consequently, one should then expect that NBCU

would be able to attain a higher value of OnlineProgProfit. This increase in OlllineProgProfil

would make foreclosure less profitable for NBCU.

c) Fraction Switching to Traditio/lal MVPD

99. As noted above, some households that would drop their online-MVPD subscriptions if

NBCU content werc withheld from those providers might not choose to rcplace their online

MVPD with a tnlLlitional MVPD. The existence of such consumcrs makcs foreclosurc strategics

less profitable, as NBCU would lose profits on these subscribers with no otlsetting gains in

advertising and alTiliatc fees altraditional MVPDs.

100. To bl; c()nscrvativI~ in our analysis, W., a.lsume that all consumers who lcave tllc!r online

MVPD, choose [I' switch to a traditional MVPD. ['1 other words, we assuille that {',Oellon

Switching 10 Tmditlo/lol MV/'U is eljual co on',. although the actual numllcr would almo"t

certainly bc lowcr.
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C. Effects on Comcast

101. We turn now to the effects on Comcast, which include effects on Comcast's cable

services, Comcast's high-speed data ("HSD") services, and the web properties of Comcast

Interactive Media.

J. The demand/i)/" Corncast Cable might rise, which would increase Comcast
Cahle profitability.

102. As noted above, if the joint venture were to pursue a foreclosure strategy, some

consumers might be expected to switch to traditional MVPDs (including cable MVPDs, DBS,

and tekos) that carry NBClJ programming. The effect of this switching on the profits of

Comcast's cable services will he equal to the margin earned on those services (MVPDPro/it)

timcs the number of subscribers who switch to Comcast (Change in Comeast Cahle

Subscriptions) duc to the withholding of NBCU content from the online provider:

MVPDPr,,/it x
Change in Comcost

Cahle Suhscriptions .

The ratc, Chollge in Comcost CnMe Suhscriptiolls can, in turn, be decomposed into two

components:

Chullge ill Comcost
Cuhle Suhscriptions

CI/I/llge in
Traditionol-MVPD

Suhseriptiolls
x

Diversioll to
CO/lleast Cahle

whcre Change ill Traditional-MVPD SuhscriptiollS was defined above and Diversion to Comcost

Col,le is equallo the fraction of those switching to a traditional MVPD who specifically choose

COlllcast Cable.

IOJ. We have 'drcady discusscd reasons why the value of ChullXe in Traditional-MVPD

Suhscriptiolls is likely to be; low. We nDW discu:" what values arc reasonable for MVPDProfil

and Dil'ersioll to COIlleost Cohle.
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a) MVPDProjit

104. MVPDProjit is computed as monthly revenue per Comcast video subscriber minus

average variable cost per video subscriher, as determined from Comcast's internal 2009 P&L

statements. 116 This yields a value for MVPDProjlt of ${{ }} 117

105. Our calculation of MVPDProjit here differs in an important way from the corresponding

calculation in our earlier declaration (analyzing whether foreclosure of traditional MVPDs would

be profitable). In our earlier analysis, we assumed that some new Comeast subscribers would

choose double- or triple-play packages including HSD and/or digital voice services. This

assumption was driven by the fact that the foreclosure strategy in our earlier analysis was

directed toward other providers of double- and triple-play packages. IIB However, the online

MVPDs under consideration in the present analysis very likely would distribute content over

pipes that they did not own, and we analyze them as video-only providers. Hence, a reasonable

simplification of the analysis is to assume that foreclosing on online MVPD would, at most,

cause subscribers to seek a new video service without causing them to seck a new provider of

I")

II I

II ~

For more di~cussion, .'Ice Israel-Kart Inifial Declaration, Section IV.A.2.

Details \)j" our classIfication of cosls as fixed or variable an.; provided in Backup AllLlL:hment 11. Unlike
before, where we accounted ror the costs Corneast incur." to conncct a new subscrihL'r. we ignore those
costs in this calculation. This assumption makes forcL'losurc appear more pwfi(ablc than il actually would
he. Another dilTcrcncc from the model in our previous declaration b thaI we do not need 10 an'ollnt fur
{{ I}. Hence. we compute the average profit pel" subscriber pcr month ralher [han
computing ~cparate profits for tIll' first year of J customer's tenure with Comcast.

NolL' thatlhis figure i:-. thc diffe-rcnce between COlllcasl's average revenue per subscriber and average
w/riab!c cu"t per suosniber, which is the relevanl margin for the cakulalions in this :-.cetion. Because Olll

measu]'e oj' MVPDPro/ir excludes opLT~,tinnal expL'nsL's that do not vary directly with the number oj"

subseriIR'J":-' and abo excludes capital expL'nditures, this measure does nol represent the aVL'ragc profitability
per COlllca,\1 subscriber.

In the L,ISC or DRS, DirecTV ilnd DISH partner with lelcos rather than ofrcring HSD and voice service:-.
directly. See, e.g., Tim Mullaney, "Dish Drops as AT&T Taps DirecTV for Satellite Service," Sfoombng,
Sep. 2Y, 200X, (/l'{/i/able at hllp:llwww.bloolllbcrg.com/apps/news?pid=2(}()() I IO~&sid=aAYH4v D50x.6E,
sile visited April 24, 2010,
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