Case 1.08-cv-01953-RJL-RMC  Document 47  Filed 03/16/2009 Page 1 of 33

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
REPUBLICAN NATIONAL COMMITTEE etal )

)
)

Plaintiffs,
)
V. )
) Civ. No. 08-1953 (BMK, RJL, RMC)
FEDERAL ELECTION COMMISSION, )
) THREE-JUDGE COURT
Defendant )
and )
)
REPRESENTATIVE CHRISTOPHER VAN )
HOLLEN, JR. )

)

Defendant-Intervenor.)

)

MEMORANDUM OF POINTS AND AUTHORITIES OF SENATORS JO HN S.
MCCAIN AND RUSSELL D. FEINGOLD AND FORMER REPRESENT ATIVES
CHRISTOPHER H. SHAYS AND MARTIN T. MEEHAN AS AMICI CURIAE IN

OPPOSITION TO PLAINTIFES' MOTION FOR SUMMARY JUDGME NT

J. GERALD HEBERT

(D.C. Bar No. 447676)

TREVOR POTTER

(D.C. Bar No. 413778)

PAUL S. RYAN

(D.C. Bar No. 502514)

THE CAMPAIGN LEGAL CENTER
1640 Rhode Island Ave. NW, Suite 650
Washington, DC 20036

Tel: (202) 736-2200

Fax: (202) 736-2222

Counsel forAmici Curiae
Senators John S. McCain and Russell D.
Feingold and Former Representatives
Christopher H. Shays and Matrtin T.
Meehan



Case 1.08-cv-01953-RJL-RMC  Document 47  Filed 03/16/2009 Page 2 of 33

TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES ... ettt ettt e et ee e e e e e eneba e e e e eeenes Ii
INTRODUCTION AND SUMMARY OF ARGUMENT ....cotiiiiie e 1
ARGUMENT L.t oo et ettt e e e e ettt e e e e e et e bt e e e e e e e eesban e eaeennsnnaaaaaenes 3

I. The Phrase “Unambiguously Campaign Related”ds &Constitutional Standard Used
by the Supreme Court and It Has No Relevance t&®#glation of Political Committee
A CTIVITIES ..ttt et ettt et e e e e e e e e e bbbt ettt e e et e e e e e e e aeeas 3

A. Plaintiffs’ Attempt to Create an “UnambiguousDampaign Related”
Constitutional Standard Lacks Any Legal Basis ahdufd Be Rejected.................... 4

B. NeitherBuckleys “Unambiguously Campaign Related” Language, Nor the
“Express Advocacy” Test From Which It Was Deriveldve Any Application To
the Plaintiff Political COMMILIEES...........ieeeee e 8

Il. The Record and Supreme Court DecisioMitConnellMake Clear that BCRA’s
Soft Money Restrictions Are Constitutional Both Fadly and As Applied to
PlaintiffS’ PropoSed ACHIVITIES ......uuuiis s e e ettt e e e neea e e e e e e e e e e eeees 12

A. BCRA Provision Prohibiting RNC From Raising aBdending Soft Money For
Any Purpose IS CoNSHItULIONAI ............uuuoirieeiiiiceeeeeerr e eeeeeee e 14

1. BCRA Provision Prohibiting RNC’s Use of Soft Menfor So-Called
“Grassroots Lobbying” Is Constitutional..........cc.coovvvviiiiiiiiciiiie e, 21.

2. BCRA Provision Prohibiting RNC’s Use of Soft Menfor Redistricting Is
(@0] 1111 U110 o = | 23

B. BCRA Provisions Prohibiting California RepublicBarty and Republican Party
of San Diego From Raising and Spending Soft Mowey-Ederal Election

Activity Are CONSHLULIONAL..........ooo i e 24
CONCLUSION .. ...ttt e ettt ettt e e e e e e e e saass bbb bbb s et e r e e et aaeaaaaeeens 29
CERTIFICATE OF SERVICE ...ttt ettt eeeeaaast b mamsns s s 31



Case 1.08-cv-01953-RJL-RMC  Document 47  Filed 03/16/2009 Page 3 of 33

TABLE OF AUTHORITIES
Cases:
*Buckley v. Valep424 U.S. 1 (1976) ....ccuueuuuueiiiiiiiiee e eeeeeeeeiiiiiisan s e e e e e e e e e eeeeeeeennnneed passim
Fed. Election Comm’n v. BeaumpBB89 U.S. 146, 162 (2003) ........ccevvvvrrrmmmmmmmeevennnnnseeeeeeaaans {

Fed. Election Comm’n v. Colorado Republican Fedm@aign Comm533 U.S. 431

(200L) ..ottt ettt eeeeeee et ettt ettt ettt ettt ee e et et et ettt ettt ettt ren e, 15
Fed. Election Comm’n v. Massachusetts Citizen&ifer 479 U.S. 238 (1986).............. 509,7,12
Fed. Election Comm’n v. Wisconsin Right to Lif27 S. Ct. 2652 (2007) .........cevvriiiereeas 7,12
*McConnell v. Fed. Election Comm’840 U.S. 93 (2003) ......cuuuiiiiiiiieeeeieiiieeeeeeeiinnenns passim

*McConnell v. Fed. Election Comm’851 F. Supp. 2d 176 (D.D.C. 2003).................passim

Nixon v. Shrink Missouri Gov't PAG28 U.S. 377 (2000) .....uuuiiiiieeeeeeeeiieeeeeee e 26
Shays v. Fed. Election Comm5iL1 F. Supp. 2d 19 (D.D.C. 2007)..........commeemvrrerrnnnniaaeeenns 11
Turner Broadcasting System, Inc. v. Fed. CommuioicstComm’'n512 U.S. 622 (1994)......... 26

Statutes, Legislation and Legislative History:

2 U.S.C. 843120 ..ottt ee e, 1, 26
2 U.S.C. 8 AALI(A) v eeemeee ettt 1, 26
P2 RS O = (o) SO RTTRRUPRPRTRRR 1, 26
Bipartisan Campaign Reform Act of 2002 (BCRA), PubNo. 107-155, 116 Stat. 81

0241010 12 PP UURPPPPRPUPUPORPIN passim
Federal Election Campaign Act (FECA), codified a1.5.C. 88 43kt seq.................... passim

Miscellaneous Sources:
Daniel Murray Aff. inMariani v. United States3-CV-1701 (M.D. Pa.).......cccceeeeiiiieeiisicceenns 18

Rep. Meehan Decl. iRepublican National Comm. v. Fed. Election Comrag8iCV-
O A (5 1 5 ) PO TTOPPRPPP 16



Case 1.08-cv-01953-RJL-RMC  Document 47  Filed 03/16/2009 Page 4 of 33

INTRODUCTION AND SUMMARY OF ARGUMENT

Seven years ago Congress enacted and the Presidestl into law the Bipartisan
Campaign Reform Act of 2002 (BCRA), Pub. L. No. 2035, 116 Stat. 81 (2002), which was
principally sponsored bgmici Senators McCain and Feingold and former Represeesabhays
and Meehan. Title | of BCRA prohibits national okl party committees from raising and
spending “soft money’for any purposeSee2 U.S.C. § 441i(a). Title | of BCRA also prohibit
state and local political party committees fromrapeg soft money to pay for federal election
activity. See?2 U.S.C. 88 431(20) and 441i(b).

Plaintiffs Republican National Committee, Calif@nRepublican Party and Robert M.
Duncan, brought and lost constitutional challengethese soft money restrictions of BCRA in
McConnell v. Fed. Election Comm'rb40 U.S. 93 (2003)—constitutional challenges that
encompass those asserted Kerdhe Supreme Court iMcConnell upheld the soft money
provisions of Title | of BCRA in their entirety. HE Court recognized that “Title | is Congress’
effort to plug the soft-money loophole. The costene of Title | is new FECA § 323(a), which
prohibits national party committees and their ageinbm soliciting, receiving, directing, or
spending any soft money. In short, 8§ 323(a) takasonal parties out of the soft-money
business® 1d. at 133 (internal citation omitted) (footnote omit). TheMcConnell Court
continued: “The remaining provisions of new FECA23 largely reinforce the restrictions in 8§
323(a). New FECA § 323(b) prevents the wholeshitt sf soft-money influence from national

to state party committees by prohibiting state dl party committees from using such funds

! The term “soft money” is used throughout this bt refer to funds not raised in conformity with
federal law contribution amount limitations and smuprohibitions.

2 Plaintiff Republican Party of San Diego County was a party tdicConnel| but premises its claims
here on legal grounds rejected by the Supreme @otConnell

® Federal Election Campaign Act (FECA), codifie®at.S.C. §§ 43&t seq
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for activities that affect federal electionsld. at 133-34. In rejecting Plaintiffs’ challenges in
2003, theMcConnellCourt reasoned:
Like the contribution limits we upheld Buckley § 323’s restrictions have only a
marginal impact on the ability of contributors, datates, officeholders, and
parties to engage in effective political speeclom@lex as its provisions may be,
8 323, in the main, does little more than reguldtie ability of wealthy

individuals, corporations, and unions to contribldege sums of money to
influence federal elections, federal candidated,faderal officeholders.

Id. at 138 (internal citation omitted).

Now theseMcConnellPlaintiffs are back with the same claims repackagatian alleged
constitutional standard in the form of the phragedmbiguously campaign related,” which they
pluck out of context, elevate to the status of iyewinted “first principle” of constitutional law
and wrongly claim controls the constitutional asa&yin this case. Plaintiffs’ argument for the
application of an “unambiguously campaign relatst#indard is without merit for two reasons.
First, far from being a “first principle” of constitional law, this humble phrase was used in an
entirely different context by the Supreme CourBurckley v. Valeod24 U.S. 1 (1976), merely to
describe the Court’s narrowing construction of defal law disclosure requirement. Second,
even to the limited extent tHeuckleyCourt did employ the phrase “unambiguously campaig
related,” it did so onlwith respect to individuals and groups that dohrte a major purpose of
influencing elections—notvith respect to political committees, which aretl® business of
influencing elections, much less to the nation&tesand local political party committees, such
as Plaintiffs here.

The McConnell Court made clear that BCRA'’s soft money restridiare a type of
contribution limit and it evaluated the restrictsoan that basis. This Court should do the same
and reject Plaintiffs’ made-up “unambiguously caigpaelated” standard and, instead, “apply

the less rigorous scrutiny applicable to contriutimits to evaluate the constitutionality of new
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FECA 8§ 323,” as the Supreme Court did when it uphitlese challenged provisions in
McConnell Id. at 141-42.

With regard to the claims made by the Californial @an Diego Republican Party
committees, thélcConnellCourt held that the BCRA soft money restrictiopplacable to state
and local party committees are a constitutionaynpssible means of “[p]reventing corrupting
activity from shifting wholesale to state commie@and thereby eviscerating FECA.”
McConnell 540 U.S. at 165-66. So too should this Court.

The Supreme Court’'s reasoning McConnell as well as the district court record that
supported the Supreme Court’s decision, lead tocomelusion. Plaintiffs’ proposed activities
pose precisely the threat of real and apparenuption that BCRA’s soft money restrictions
guard against. The challenged soft money regiristiare “closely drawn to match [the]
sufficiently important interest” in preventing aatand apparent corruption as well as preventing
corrupting activity from shifting wholesale to statommittees. For all the reasons the Supreme
Court in McConnellconcluded that these laws are constitutional, tle@yain constitutional as
applied to Plaintiffs’ activities hereSee id.at 136, 165-66. On this basamici respectfully
urge this Court to deny Plaintiffs’ motion for surarg judgment.

ARGUMENT
The Phrase “Unambiguously Campaign Related” Is No&a Constitutional

Standard Used by the Supreme Court and It Has No Revance to the
Regulation of Political Committee Activities.

Plaintiffs assert that the threshold requirementtie regulation of any campaign finance
activity is whether the activity is t'hambiguously relatetb the campaign of a particular federal

candidate,’ . . . in short, ‘unambiguously campaigiated[.]” SeeMemorandum in Support of
Plaintiffs’ Motion for Summary Judgment (“Pl. SMemo.”) at 9 (emphasis in original) (quoting

Buckley 424 U.S. at 80-81). According to Plaintiffs, tbleallenged soft money provisions of
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BCRA fail this “unambiguously campaign related” ttesnd therefore violate the First
Amendment. See e.g, Pl. SJ. Memo at 30 (“Plaintiffs’ planned actieg are not
‘unambiguously related to the campaign of a paldictederal candidate’ . . . [a]nd so there is no
sufficient interest relating to Congress’s authotd regulate federal elections . . . to apply the
Federal Funds Restriction to these activities dra Restriction is in no way tailored to that
authority.” (internal citations omitted)).

The problem with Plaintiffs’ argument is that ithased on a fiction. The Supreme Court
has never employed the phrase “unambiguously cgmpalated” as a constitutional standard,
much less the overarching standard that Plairigie claim it to be. To the extent the Court did
twice use the phrase Buckley it did so only with reference to the regulatidntlee campaign
finance activities of individuals and groups that ot have a major purpose of influencing
elections—not in the entirely different contextdef laws regulating political committees such
as the RNC and its state and local committees,wduie in the full-time business of influencing
election campaigns.

A. Plaintiffs’ Attempt to Create an “Unambiguously Campaign Related”
Constitutional Standard Lacks Any Legal Basis and Bould Be Rejected.

Plaintiffs’ claim that theBuckley Court applied an “unambiguously campaign related”
standard to evaluate the constitutionality of fdifferent provisions of federal campaign finance
law. SeePl. S.J. Memo at 9-10. However, the “unambiguouslynpaign related” language
actually appeared in_only orsection of theBuckleydecision and the Court's reference was
incidental to the Court’'s scrutiny of a disclosyseovision applicable to expenditures by
individuals and groups that do not have a majoppse of influencing electiong€., groups that
are_notpolitical committees) Buckley 424 U.S. at 79-80. THauckleyCourt wrote:

[W]hen the maker of the expenditure . . . is anviddial other than a candidate or
a group other than a “political committee” . . . w@nstrue “expenditure” . . . to
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reach only funds used for communications that esgtyeadvocate the election or
defeat of a clearly identified candidate. Thisdiag is directed precisely to that
spending that is unambiguously related to the camnpaf a particular federal
candidate.

Id. at 79-80.

The plain language of this passage fr@uckley—which gave birth to Plaintiffs’
“unambiguously campaign related” legal theory—makdear that the Court used the
“unambiguously related” phrase only to explaindecision to narrowly construe the statutory
term “expenditure” to include only “express advocac And the Court made clear that this

construction applied only “when the maker of th@enditure . . . is an individual other than a

candidate or a group other than a ‘political conwait’ Id. at 79. The Court used the same

language only once more Buckley two paragraphs later, when it described the ehgtd
expenditure disclosure requirements as provisibas ‘shed the light of publicity on spending
that is unambiguously campaign relatedd” at 81. The only constitutional “test” createdthg
Buckley Court in these passages was the “express advodasy” The “unambiguously
campaign related” language was simply a descriptifotine “express advocacy” standard, not a
stand-alone constitutional command. The phraseiogr was not adopted as an independent
constitutional test and has never been applied@sis any subsequent Supreme Court case.
Furthermore, the Supreme Court did ntgain recognize[] the unambiguously-
campaign-related requirement” lied. Election Comm’n v. Massachusetts Citizend.ife; 479
U.S. 238 (1986) (ICFL"). SeePl. S.J. Memo at 10-11. Indeed, the phrase “uiguolsly
campaign related” does not appear a single timéenSupreme CourtMCFL opinion. And,
importantly for the purposes of this caB4CFL has no bearing on the regulation of campaign
finance activities of political committees suchRiaintiffs. MCFL entailed the regulation of an

organization that was not a political committee—a#émel types of campaign finance regulations
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that may constitutionally be applied to politicalnemittees differ significantly from those that
may be applied to other organizatior&ee infraSection I(B).

Similarly, the Supreme Court iMcConnell did not “expressly recognize[]” the
“unambiguously-campaign-related requirement” asirat“principle of constitutional law.”See
Pl. S.J. Memo at 11. The majority opinion McConnellmakes not a single mention of the
phrase. In fact, only one JusticeMtConnellmentions the phrase. Justice Thomas, writing
only for himself! makes plain why the Plaintiffs here are trying étevate the phrase
“unambiguously campaign related” to a first priradipf constitutional law as the Supreme Court
never has done. Justice Thomas wrote: “[T]he piesef the ‘magic wordsloesdifferentiate
in a meaningful way between categories of speeSpeech containing the ‘magic words’ is
‘unambiguously campaign related,” while speech wauththese words is not.McConnel] 540
U.S. at 281 (Thomas, J., dissenting in part, camogiin part) (emphasis in original). Justice
Thomas’McConnellopinion makes clear that the phrase “unambiguocasigpaign related” is a
synonym for “express advocacy.” This being theec#ds no wonder that Plaintiffs would have
this Court adopt it as the gatekeeper standardcafiocampaign finance regulation. But the
McConnell Court majority concluded that “the unmistakablestas from the record in this
litigation, as all three judges on the District @oagreed, is thaBuckley’s[‘express advocacy’]

magic-words requirement is functionally meanindl¢sand “has not aided the legislative effort

to combat real or apparent corruptionfd. at 193-94 (emphasis added). Thus, Plaintiffs’
attempt to employ a standard that is synonymous Yeixpress advocacy” is directly contrary to
McConnell Of course, from Plaintiffs’ perspective, it wdube difficult to imagine a better

standard to regulate their activities than a “fiorally meaningless” one.

4 Justice Scalia joined Parts I, lI-A and 1I-B oifloe ThomasMcConnellopinion, but not Part II-C, the
portion cited here.
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Finally, the Supreme Court iRed. Election Comm’n v. Wisconsin Right to Lif&7 S.
Ct. 2652 (2007) ®VRTL II'), did not so much as mention, let alone apply as a constitait
standard, Plaintiffs’ made-up “unambiguously cargpaielated” test.SeePl. S.J. Memo at 12-
13. And as was the caseMCFL, WRTL Il entailed the regulation of an organization thas wa
not a political committee and that, accordinglysigject to a much narrower set of campaign
finance regulations that can be applied to politmammittees such as PlaintiffsSee infra
Section I(B).

The “unambiguously campaign related” test is simlgintiffs’ attempt to replace the
Supreme Court’s actual jurisprudence for reviewspgech-related regulation with a test more to
its liking. But the Supreme Court applies varystgndards of scrutiny to review campaign
finance regulations, depending on the nature of rdgulation and the weight of the First
Amendment burdens imposed by such regulation. ir&ance, expenditure limits, as the most
burdensome campaign finance regulations, are dutojatrict scrutiny and reviewed for whether
they are “narrowly tailored” to “further[] a compiely interest.” WRTL 1| 127 S. Ct. at 2664;
see alsdBuckley 424 U.S. at 44-45. Contribution restrictionstsas those challenged in this
case, by contrast, are deemed less burdensomeedlspand are constitutionally “valid” if they
“satisfy the lesser demand of being closely dravmmiatch a sufficiently important interest.”
McConnell,540 U.S. at 136¢guoting Fed. Election Comm’'n v. Beaumod39 U.S. 146, 162
(2003) (internal quotations omitted). Disclosurequirements, the “least restrictive”
requirementsBuckley 424 U.S at 68, are subject to only an intermedsaandard of review,
namely that there exist a “relevant correlationt tsubstantial relation’ between the

governmental interest and the information requicede disclosed.”ld. at 64 (internal footnotes
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omitted). In_no instances the test simply whether the activity is “unagumusly campaign
related.”

The Supreme Court’s analysis of laws regulatingespeenerally, and of laws regulating
political contributions such as those challengedthis case, specifically, thus bears little
resemblance to Plaintiffs’ “unambiguously campaigiated” standard. This Court should reject
the Plaintiffs’ invented test and adhere to thé éssablished by the Supreme Court for judicial
review of BCRA'’s soft money restrictions. As theuet made clear itMcConnel] the soft
money restrictions, since they operate as limits comtributions to political parties, are
constitutionally “valid” because they “satisfy tlesser demand of being closely drawn to match
[the] sufficiently important interest” in prevenginactual or apparent corruption as well as
“[p]reventing corrupting activity from shifting whesale to state committeesMcConnell,540
U.S. at 136, 165-66 (internal quotations omitted).

B. Neither Buckley's “Unambiguously Campaign Related” Language, Nor

the “Express Advocacy” Test From Which It Was Derived, Have Any
Application To the Plaintiff Political Committees.

Plaintiffs’ elevation of the phrase “unambiguousigmpaign related” to the status of
“first principle” of constitutional law is not thenly fatal flaw in the legal theory underlying
Plaintiffs’ case. To be certain, tiguckleyCourt did_notemploy the phrase “unambiguously
campaign related” as a constitutional standard lamti#fs contend. But equally flawed is
Plaintiffs’ argument thaBuckleys “express advocacy” test—and the phrase “unanduigly
campaign related” used by the Court to describesktedld be applied to Plaintiffs’ activities at
all, given thatBuckleymade clear that the “express advocacy” test wasetaised onlywith
respect to regulation of campaign finance actisity individuals other than candidates and
groups other than political committees. Neither thnambiguously campaign related” language

nor the “express advocacy” test are relevant tad¢igalation of the RNC and its state and local
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party committees in the present case because asgiffs are political committees and agents
thereof.

In Buckley the Court considered separate constitutional lehgés to disclosure
requirements for expenditures by “political comeets” and disclosure requirements for
expenditures by individuals and groups other thaslitical committees.”

The Court first considered the disclosure requimgsdor “political committees.” In
order to cure potential vagueness problems withstheutory term “political committee,” the
Court construed the term to “only encompass orgdioizs that are under the control of a

candidate or the major purpose of which is the maion or election of a candiddteBuckley

424 U.S. at 79 (emphasis addedYhus, under FECA as interpreted by BuekleyCourt, two
types of organizations can be regulated as “paliticommittees”—candidate-controlled
organizations and so-called “major purpose” grofijes groups that have a “major purpose” of
influencing the nomination or election of a candéja

Plaintiffs in this case are three self-identifigublitical committees” and an agent thereof.
SeePlaintiffs’ Complaint for Declaratory and Injuneti Relief (“Complaint”) at 1 11-14.

The Buckley Court proceeded from its analysis of the constihality of the FECA
definition of “political committee” to consider tlenstitutionality of the FECA requirement that
political committees disclose their “expenditureslh doing so, theBuckley Court made a

distinction that critically undermines Plaintiffsitee theory in this case+e., that Buckleys

® In MCFL, 479 U.S. 238 (1986), the Court again invoked“thajor purpose” test and noted that if a
group’s independent spending activities “becomexensive that the organization’s major purpose may
be regarded as campaign activitiye corporation would be classified as a politaammittee.” MCFL,

479 U.S. at 262 (emphasis added). In that instaheeCourt said the group would become subjetiido
“obligations and restrictions applicable to thoseups whose primary objective is to influence it
campaigns Id. (emphasis added). The Court McConnell restated the “major purpose” test for
political committee status as iteratedBinckley McConnel] 540 U.S. at 170 n.64.
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“unambiguously campaign related” language, whichdeived from and equivalent to the
“express advocacy” test, renders the challengedBf@Rvisions unconstitutional.

With respect to candidates and political committées “major purpose” groups) such
as the Plaintiffs in the present case, BuekleyCourt held that the definition of “expenditure” in
federal campaign finance laws-e., spending “for the purpose of influencing” a fealer

election—raises no constitutional vagueness coscard is in no need of a narrowing “express

advocacy” constructiolbecause money spent by candidates and politicahuttees is, “by

definition, campaign related.Buckley 424 U.S. at 79.

By contrast, the Court developed and applied txpr&ss advocacy” test, and employed
the “unambiguously campaign related” language tcdee the test, onlgs to spenders other
thancandidates and political committees, reasoning:

But when the maker of the expenditure is not witihi@se categories—when it is
an_individual other than a candidate or a groupemtkthan a “political
committee*—the relation of the information sought to the maps of the Act
may be too remote. To insure that the reach & flisclosure provision] is not
impermissibly broad, we construe “expenditure” purposes of that section in
the same way we construed the terms of [the spgridimit]—to reach only funds
used for communications that expressly advocateetbetion or defeat of a
clearly identified candidate. This reading is diesl precisely to that spending
that is_.unambiguously related to the campaifja particular federal candidate.

Id. at 79—80 (emphasis added).

Thus, the Court iBBuckleymade a crucial distinction: when the spenderdaradidate or
political committee i(e., a “major purpose” organization), the statutoryfirdgon of
“expenditure” as spending “for the purpose of iafiaing” a federal election is sufficiently clear
to be facially constitutional, because such orgaions “are, by definition, campaign related”
and their spending “can be assumed” to fall witthie area properly regulated by Congress.
Therefore, there is no need for an “express adwdcéimitation on the definition of

“expenditure” in order to save the term from vagessn By contrast, when the spender is any

10
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other kind of organization—any organization whicbed not have a “major purpose” of
influencing elections—then a narrowing constructioh “expenditure” (to encompass only
“express advocacy”) is required in order to avadstitutional problems of vagueness.

The “express advocacy” standard is thus irrelevanhe regulation of activities by any
group “the major purpose of which is the nominatarelection of a candidateBuckley 424
U.S. at 79, such as political party committeesnc&ithe BCRA provisions challenged here are
regulations of party committees, the “express adegt standard (and the “unambiguously
campaign related” description) are irrelevaotthe determination of whether the challenged
BCRA soft money restrictions are constitutional.

The Supreme Court affirmed this analysisMeConnel] where it cited and quoted the
same language fronBuckley in rejecting a vagueness challenge to the BCRAvigian
restricting state party committees from spendinfi soney on public communications that
“promote, support, attack or oppose” federal caaigis. McConnel] 540 U.S. at 170 n.64.
Instead of narrowly construing these BCRA provisida apply only to “express advocacy”—
and with absolutely no mention of Plaintiffs’ made- “unambiguously campaign related”
standard—the Court upheld BCRA’s “promote, suppattack or oppose” test “since actions
taken by political parties are presumed to be imeation with election campaignsld. at 170
n.64 (citingBuckley 424 U.S. at 79)see alsdShays v. Fed. Election Comm®%il1 F. Supp. 2d
19, 27 (D.D.C. 2007) (the “narrowing gloss of exgzredvocacy” applies only to groups other
than “major purpose” groups).

The Supreme Court'8uckley and McConnell decisions, together with this Court’s
decision in Shays make clear that neitheBuckleys “unambiguously campaign related”

language, nor the “express advocacy” test from Wwitiavas derived, have any application to

11
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political committees or their agents, such as Hffsnin this case. Plaintiffs’ citations tdCFL
and WRTL Il are inapposite—neither case involved a politicahmittee. This Court should
reject Plaintiffs’ attempt to replace the actuask tesed by the Supreme Court’s to review the soft
money provisions at issue here—the “less rigorauatisly applicable to contribution limits,”
McConnel| 540 U.S. at 141—with an invented “unambiguousynpaign related” test more to
their liking.

Il. The Record and Supreme Court Decision itMcConnell Make Clear that

BCRA'’s Soft Money Restrictions Are Constitutional Both Facially and As
Applied to Plaintiffs’ Proposed Activities.

Plaintiffs argue that the challenged soft moneyrie®ns are unconstitutional because
they regulate activities that are not unambiguougaiypaign relatedSeg e.g, Pl. S.J. Memo at
18. Yet Plaintiffs fail to rebut a central tendttlee BuckleyandMcConnelldecisions on which
they claim to rely. ThdBuckleyCourt held that alexpenditures by an organization with the
major purpose of nominating and electing candidases constitutionally be regulated because
“[tlhey are, by definition campaign related.”Buckley 424 U.S. at 79 (emphasis added). The
Supreme Court affirmed this analysisMicConnel] where it cited and quoted the same language
from Buckleyin upholding the very soft money restrictions tdaded here.McConnel] 540
U.S. at 170 n.64. Whereas the Plaintiff politicammittees claim that “Plaintiffs’ activities are
not unambiguously campaign relatedgePl. S.J. Memo at 22, the Supreme Court in both
Buckley and McConnell held to the contrary that expenditures by politcammittees—and,
certainly, political party committees—are, “by defion, campaign related.Buckley 424 U.S.
at 79.

Despite the fact that the Supreme CourtMoConnell upheld BCRA’s soft money
provisions that “take[] national parties out of tbeft-money business,” 540 U.S. at 133, the

RNC and its former chairman seek permission tdgek into the soft money business and once
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again raise and spend soft mon&eePIl. S.J. Memo. at 30-40 (Counts 1-7). Similadgspite
the fact that the Supreme Court McConnell upheld as constitutional BCRA’s soft money
restrictions that “prevent[] the wholesale shift sift-money influence from national to state
party committees by prohibiting state and localtypa@ommittees from using such funds for
activities that affect federal elections,” 540 Ua$133-34, Plaintiffs California Republican Party
and Republican Party of San Diego seek permissiaaise and spend soft money for “federal
election activities.”SeePIl. S.J. Memo. at 40-45 (Counts 8-9).

Plaintiffs’ desire to raise and spend soft moneyhadhing new; Plaintiffs proposed
activities are nothing new. The recordNftConnellis replete with evidence that soft money
contributions to national party committees wererwgptive, regardless of how the party
committees spent such contributions, and that abB&RA’s restrictions on state party
committee soft money fundraising and spending @atefal election activity, this corrupting
activity would shift wholesale to those state comeeis. The Supreme Court’s reasoning in
McConnel| as well as the district court record that infodrike Supreme Court’s decision, are
barely six years old and remain fully relevant yad&ection II(A) of this Memorandum details
theMcConnellCourt’s determination that soft money contributida national party committees
are corrupting regardless of how the soft monaysed, with subsections 11(A)(1) and (2) further
detailing the Court’s consideration of two spectiipes of national party committee activity that
the RNC argues in this case should be exempt fr@dRAs soft money restrictions—(1)
candidate-specific advertising and (2) redistrigtactivities. Finally, Section 1I(B) details the
McConnell Court’'s consideration of claims, advanced hereth®y California and San Diego
Republican Party committees, challenging BCRA'strietons of state party soft money

spending on federal election activity.
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Plaintiffs’ proposed activities pose precisely theeat of real and apparent corruption
that BCRA’s soft money restrictions guard again#s the Supreme Court concluded, the
challenged soft money restrictions are constitatilyri'valid” because they are “closely drawn to
match [the] sufficiently important interest” in penting actual or apparent corruption as well as
preventing corrupting activity from shifting whoblde to state committeesSee McConnelb40
U.S. at 136, 165-66.

A. BCRA Provision Prohibiting RNC From Raising and Spexding Soft
Money For Any Purpose Is Constitutional.

The Supreme Court iMcConnellexplicitly rejected the claim made here that teRR\
provision prohibiting national party committees rfraraising or spending any soft money is
unconstitutional “because it subjeh funds raised and spent by national parties to FECA
hard-money source and amount limits, including, @gample, funds spent on purely state and
local elections in which no federal office is akst.” McConnel] 540 U.S. at 154 (emphasis in
original). The Court explained: “The question fsesent purposes is whether lasgdt-money
contributions to national party committees haveoarupting influence or give rise to the
appearance of corruption. Both common sense amdthple record in these cases confirm
Congress’ belief that they dold. at 145 (emphasis in original). The Court reasdchat BCRA
“Section 323(a), like the remainder of § 323, ratgsd contributions, not activities.id. The
Court continued: “As the record demonstrates, ithis close relationship between federal
officeholders and the national parties, as welhasmeans by which parties have traded on that
relationship, that have made all large soft-mormytributions to national parties suspedd: at
154-55.

The district court record irMcConnel|] cited extensively by the Supreme Court,

established that “[u]nlike other entities, poliligearties have uniquely close relationships with
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candidates they nominate and support, and whourim tead the party.”McConnell v. Fed.
Election Comm’'n 251 F. Supp. 2d 176, 468 (D.D.C. 2003) (Kollatély, J., concurring in
part, dissenting in part) (citing D. Green ExpeéepRBrt at 7-9; McCain Decl. 1 22-23). Judge
Kollar-Kotelly quoted the brief of the Colorado Regtican Party filed inFederal Election
Comm’n v. Colorado Republican Fed. Campaign Cgont83 U.S. 431, 457 (2001), for the
party’s description of this uniquely close relasbip.

A party and its candidate are uniquely and strobgiynd to one another because:

[a] party recruits and nominates its candidate ianiis or her first and natural

source of support and guidance[;][a] candidatedemiified by party affiliation

throughout the election, on the ballot, while infiad, and in the history

books[;][a] successful candidate becomes a padgele and the party continues

to rely on the candidate during subsequent campg]faj party’s public image

largely is defined by what its candidates say aoic|[d] party’s candidate is held

accountable by voters for what his or her partyssayd does[;][a] party succeeds

or fails depending on whether its candidates sutoeefail. No other political

actor shares comparable ties with a candidate.
McConnel| 251 F. Supp. 2d at 468. Federal elected officiah the RNC and other national
committees of the two major partiekd. An expert inMcConnelldescribed the relationship as

follows:

The national party committees are dominated bytetepublic officials—the
president or presidential candidate in the casthe®fRepublican and Democratic
National Committees, the top House and Senate paders for the
congressional campaign committees . . . . Thensoisneaningful separation
between the national party committees and the pulfiicials who control them.

Id. at 468-69 (quoting Mann Expert Report at 29) hédtexperts explained: “Party committees
are headed by or enjoy close relationships witlr teading officials, individuals who by virtue
of their positions, reputations, and control of kbgislative machinery have special influence on
their colleagues.”ld. at 469 (quoting Krasno & Sorauf Expert Repoit &t 3).

Amicusformer Representative Meehan explained inMie€onnellrecord:

The ultimate goal of a political party such as emocratic Party is to get as
many Party members as possible into elective gffcel in doing so to increase
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voting and Party activity by average Party membeiie Party does this by
developing principles on public policy matters tarty stands for, and then by
finding candidates to run for the various politicdfices who represent those
principles for the Party. When the Party finds gendidates, it tries to raise
money to help get like-minded people to participatéhe elections, and to try to
get the Party’s candidates the resources they teeemt their message out to
voters. _In my experience, political parties do hate economic interests apart
from their ultimate goal of electing their candielsto office

Id. at 469-70 (quoting Meehan Decl. Republican National Comm. v. Fed. Election Comm’n
98-CV-1207 (D.D.C) 11 3-4) (emphasis added)micusSenator McCain similarly explained:
“[tlhe entire function and history of political gaas in our system is to get their candidates
elected, and that is particularly true after th@npry campaign has ended and the party’s
candidate has been selectetd’ at 470 (quoting McCain Decl.  23).

Federal officeholders and donors alike testifiedVicConnellthat in the pre-BCRA era,
soft money was often given to national party cortees with the intent that it would be used to
assist the campaigns of particular candidates. atSerSimpson testified, for example, that
“[d]onors do not really differentiate between hartt soft money; they often contribute to assist
or gain favor with an individual politician. Whelonors give soft money to the parties, there is
sometimes at least an implicit understanding thatrhoney will be used to benefit a certain
candidate.” Id. at 476 (quoting Simpson Decl. I 6). Senator Sonp&irther explained:
“Although soft money cannot be given directly tadeal candidates, everyone knows that it is
fairly easy to push the money through our tortusggtem to benefit specific candidatekd’
(quoting Simpson Decl. § 7).

The fact that soft money donors received specigess to legislators was well-
documented in th®lcConnellrecord. See idat 481-511. For example, Senator Simpson stated:

Large donors of both hard and soft money receiesiaptreatment. No matter

how busy a politician may be during the day, helwe will always make time to
see donors who gave large amounts of money. $affeo work for Members
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know who the big donors are, and those people awgst their phone calls
returned first and are allowed to see the Membeamnndthers are not.

Id. at 481-82 (quoting Simpson Decl. § 9). Anothesadéed in detail an incident where a large
soft money donor sought favors from Senators.

It is not unusual for large contributors to seegidkative favors in exchange for
their contributions. A good example of that whgthnds out in my mind because
it was so stark and recent occurred on the nextaso day of the 1995-96
legislative session. Federal Express wanted tondraebill being considered by a
Conference Committee, to shift coverage of theickrdrivers from the National
Labor Relations Act to the Railway Act, which indks airlines, pilots and
railroads. This was clearly of benefit to Feddeapress, which according to
published reports had contributed $1.4 million e tlast 2-year cycle to
incumbent Members of Congress and almost $1 miliflorsoft money to the
political parties. | opposed this in the Demoad&iaucus, arguing that even if it
was good legislation, it should not be approvecheut holding a hearing, we
should not cave in to special interests. One ofseryior colleagues got up and
said, ‘I'm tired of Paul always talking about sp®dnterests; we've got to pay
attention to who is buttering our bread.” | wiktver forget that. This was a clear
example of donors getting their way, not on theitaaf the legislation, but just
because they had been big contributors. | dooktthere is any question that
this is the reason it passed.

Id. at 482 (quoting Simon Decl. 11 13-14). Anothen&or testified:
Donations, including soft money donations to pcditi parties, do affect how
Congress operates. It's only natural, and hap@dinsoo often, that a busy

Senator with 10 minutes to spare will spend thoseitas returning the call of a
large soft money donor rather than the call of aifmer constituent . . . .

Id. (quoting Senator Boren Decl. 1 7-8).

The McConnellrecord contains evidence that “Members of Congagssnade aware of
who makes large donations to their partyd. at 488. “[S]Jometimes large donors make their
identities know to Members of Congressd. “In fact the record suggests that for a Memlmr n
to know the identities of these donors, he or shistractively avoid such knowledge as it is

provided by the national political parties and domors themselves.ld.
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Further, theMcConnellrecord contains a “substantial amount of evidestutawing that
large donations to the political parties, particylmonfederal contributions, provide donors with
special access to federal lawmakerkl” at 488-89.

This access is valued by contributors because at¢odawmakers is a necessary
ingredient for influencing the legislative processContributors find that
nonfederal funds are most effective at obtainingcgd access, and to ensure that
they maintain this access donors contribute to pottiical parties. The political
parties take advantage of contributors’ desireafaress by structuring their donor
programs so that as donations increase, so doutihéer and intimacy of special
opportunities to meet with Members of Congress.

Id. at 489. Judge Kollar-Kotelly described tieConnellrecord as a:

treasure trove of testimony from Members of Congjrésdividual and corporate
donors, and lobbyists, as well as documentary ecele establishing that
contributions, especially large nonfederal donajorare given with the
expectation they will provide the donor with accesenfluence federal officials,
that this expectation is fostered by the natiomatips, and that this expectation is
often realized.

Id. at 492.
One lobbyist testified:

| know of organizations who believe that to be tedaseriously in Washington,
and by that | mean to be a player and to have acges need to give soft money.
There is no question that money creategdlaionships. ... The large
contributions enable them to establish relatiorshignd that increases the
chances they’ll be successful with their publicipplagenda. Compared to the
amounts that companies spend as a whole, largeicpblcontributions are
worthwhile because of the potential benefit todbmpany’s bottom line.

Id. at 492-93 (quoting Rozen Decl. 1 10). Accordm@mother lobbyist:

[Clontribut[ing] soft money . . . has proven to ypide excellent access to federal
officials and to candidates for federal electivéoef Since the amount of soft
money that an individual, corporation or other gntnay contribute has no limit,
soft money has become the favored method of supgplgolitical support . . . .
[S]oft money begets both access to law-makers agmbership in groups which
provide ever greater access and opportunity toémite.

Id. at 493 (quoting Murray Aff. ifMariani v. United States3-CV-1701 (M.D. Pa.) 1 14).
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The mere fact that Plaintiffs intend not to incluéeleral officeholders in their soft
money fundraising—and instead intend to rely on #iforts of party leaders—does not
eliminate the threat of real and apparent corrappiosed by soft money. Regardless of whether
federal officeholders are doing the fundraising, McConnellrecord demonstrates that “[p]arty
leaders facilitate direct communications on mattérpolicy between nonfederal money donors
and officeholders.”ld. at 500. TheMcConnellrecord contains, for example, a handwritten note
dated February 21, 1995 from RNC Chairman Haleyo@&ar to [a major donor] that stated, in
part: “Dear [ ]: Thank you for your very thotigih memo on the estate and gift tax law.
I've read it and will pass it along to appropri&enators, Representatives and staff folks when
I’'m on the Hill tomorrow.” Id.

Indeed, theMcConnellrecord is replete with evidence that nationalypadmmittee staff
do the bidding of soft money donors—providing suditmors with access to officeholders
irrespective of the involvement of officeholderssioit money fundraisingld. at 500-07.

Judge Kollar-Kotelly summarized tiMcConnellrecord as follows:

The immense quantity of testimonial and documentanglence in the record
demonstrates that large nonfederal contributionsige donors special access to
influence federal lawmakers. . . . Testimony frémbbyists, major donors,
federal lawmakers and political party officials, wasll as internal political party
and corporate documents, shows that donors expeeteive this access, that this
expectation is fostered by the political partiesl dederal lawmakers, and that
special access is in fact provided to major don@srroborating this evidence is
the fact that nonfederal money donors often givedth political parties, which
demonstrates that in many cases, large nonfedendtidns have less to do with
political philosophy than with obtaining accesptawer. The record also makes
clear that the best method of obtaining speciakskdo federal lawmakers is
through large nonfederal donations, rather thanllemaonations under the
federal campaign finance regime.

The political parties have taken advantage of tesird of donors for special
access by structuring their entire fundraising parots to entice larger donations
with the promise of increased and more intimateessdo federal officials. The
political parties have also pressured donors te gonations, playing off donors’
fears of denial of access or political retributioRrom this record it is clear that
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large donations, particularly unlimited nonfedecahtributions, have corrupted
the political system. This fact has not been dwsthe general public . . ..

Id. at 511-12.

The robust district court record of real and apptrruption inMcConnellled the
Supreme Court to conclude: “Given this close cohaer@and alignment of interests, large soft-
money contributions to national parties are likelcreate actual or apparent indebtedness on the

part of federal officeholders, regardless of howsthfunds are ultimately uséd McConnell

540 U.S. at 155. The Supreme Court continued:
This close affiliation has also placed nationatiearin a position to sell access to
federal officeholders in exchange for soft-monegtdbutions that the party can
then use for its own purposes. Access to fedeffadtebolders is the most

valuable favor the national party committees ate @bgive in exchange for large
donations.

Id. The Court concluded that “large soft-money daretito national party committees are
likely to buy donors preferential access to fedefiteholders no matter the ends to which their
contributions are eventually put.ld. at 156. For this reason, the Court held: “Congtesd

sufficient grounds to regulate the appearance duarnnfluence associated with this practice.
The Government’s strong interests in preventingugiron, and in particular the appearance of

corruption, are thus sufficient to justify subjectiall donations to national partigsthe source,

amount, and disclosure limitations of FECAd. (emphasis added).

The Supreme Court’s decision McConnellupholding the application of contribution
limits to all funds raised by national party conmtets makes clear that Plaintiffs’ claims here are
without merit. In Counts 1 through 7 of PlaintifGomplaint, the RNC argues that various uses
of funds can not constitutionally be regulated WyR\. TheMcConnellCourt’s holding that all
contributionsto national party committees can be limited, “redgss of how those funds are

ultimately used,” disposes of Plaintiffs’ claims@ounts 1 through 7See McConnell540 U.S.
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at 155. In addition to this general holding thagpdses of Plaintiffs’ claims, the district court
record and Supreme Court decisionMtConnell specifically address and dispose of claims
asserted by Plaintiffs regarding so-called “grastsolobbying” {.e. “issue ads”) and
redistricting.

1. BCRA Provision Prohibiting RNC’s Use of Soft Moneyfor So-
Called “Grassroots Lobbying” Is Constitutional.

The Supreme Court iNlcConnellspecifically rejected the claim that party expémais
for so-called “issue advocacy” were not sufficigntlated to federal elections to be regulated by
Title I. From the 1992 election cycle to the 2@d&ction cycle—the last election cycle in which
political party committees were permitted to ragsed spend soft money in connection with
federal elections—soft money fundraising by the Deratic and Republican parties together
increased from $86.1 million to $495.8 milliorSeeMcConnel] 251 F. Supp. 2d at 440. In
2000, soft money spending by the national partasreached $498 million, which amounted to
42% of their total spendingld. The top 50 soft money donors “each contributetivben
$955,695 and $5,949,0001d. It was this eruption of soft money fundraisimglapending that
prompted Congress to enact BCRA.

The record inMcConnelldemonstrates that, “although nonfederal receipts spending
began to grow in the 1980s, this trend accelerbéginning in 1996” when both major parties
began airing so-called “issue ads” in connectiothwihe 1996 presidential electiorsee id.at
441.

By the end of the 2000 election cycle, it was cléat although “[s]cholars might

differ about how best to change the campaign fieaystem, . . . they could not

avoid the conclusion that party soft money andtelaeering in the guise of issue
advocacy had rendered the FECA regime largely ecéaifl.”

Id. at 443 (quoting Mann Expert Report at 26).
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At the time soft money fundraising and spending waploding, the Republican and
Democratic parties were openly flouting the laws tbe books. One expert iMcConnell
testified that “the political parties ‘exploitfedgderal campaign finance laws by using soft
money for candidate support even though federa$ leeguire them to use it for generic party
building.” Id. at 443 (quoting La Raja Cross Exam. Ex. 3 at 74-7bormer Senator and
Chairman of the RNC, William Brock, attestedicConnell

[N]Jonfederal money by and large [was] not used “fmarty building.” To the

contrary, the parties by and large use the monégl elect federal candidates—

in the Presidential campaigns and in close SemateHmuse elections. Far from

reinvigorating the parties, soft money has simpigreggthened certain candidates

and a few large donors, while distracting partiesnf traditional and important
grassroots work.

Id. (quoting Brock Decl. § 6). Similarly, then-padal operations director of the RNC, Terry
Nelson, testified irMcConnellthat the RNC engaged in “issue advocacy in ord@chieve one
of our primary objectives, which is to get more Rlelpcans elected.1d. at 450 (quoting Nelson
Dep. at 191).

Plaintiffs now want to reopen the floodgates ofioral party committee soft money
“issue ads” by requesting that this Court exem(fit smney raised for “grassroots lobbying”
communications from the Title | restrictionSeePl. S.J. Memo at 34-37 (Count 4, so-called
“grassroots lobbying”). Just as the parties’ adghe pre-BCRA era were allegedly for the
purpose of “party building” but were obviously ftre purposes of supporting and opposing
candidates, so too will the so-called “grassroaibbying” communications proposed by
Plaintiffs here likely be used to support and ogpe@sndidates. The Supreme Court in
McConnellupheld BCRA'’s regulation of party funds used teséminate such communications.

McConnel| 540 U.S. at 156 (emphasis added). This Counldhio the same.
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2.  BCRA Provision Prohibiting RNC’s Use of Soft Moneyfor
Redistricting Is Constitutional.

Judge Kollar-Kotelly found inMcConnell that, in the pre-BCRA era, “[tlhe national
parties use[d] nonfederal funds, as well as fedenadls, toward their redistricting efforts, and
these efforts [were] of value to Members of Congiescause the changes in the composition of
a Member’s district can mean the difference betweetfection and defeat.McConnel| 251 F.
Supp. 2d at 462. An experthicConnellconfirmed:

The most important legislative activity in the dtal lives of U.S. House
members takes place during redistrictiagorocess that is placed in the hands of
state legislatures. The chances that a House ioeammwill be ousted by
unfavorable district boundaries are often grediantthe chances of defeat at the
hands of the typical challenger. Thus, federaislagprs who belong to the state
majority party have a tremendous incentive to henatd to the state legislature
and the state party leadership.

Id. at 462 (quoting Green Expert Report at 11-12) (easi® added). The Colorado Republican
Party’s Mr. Alan Philp testified iZMcConnellthat his party and the Colorado Democratic Party
played a significant role in the state’s legislatikedistricting process. Philp stated that the
results of the redistricting process “[c]an havsignificant impact” on candidates for federal
office and that the Colorado Congressional delegatiscussed redistricting with the Colorado
Republican Partyld. (quoting Philp Dep. at 65-66).

Despite the fact that redistricting is the “mostportant legislative activity in the
electoral lives of U.S. House members” because ¢tianges in the composition of a Member’'s
district can mean the difference between reelediwh defeat,McConnel|l 251 F. Supp. 2d at
462, Plaintiffs argue that “any effect [of redistiing] on federal candidates or officeholders is
far too attenuated to be deemadambiguoushcampaign-related.” PIl. S.J. Memo. at 33
(emphasis in original). For this reason, Plaistéirgue in Count 3 (“Redistricting Account”),

this Court should disregard the judgment of the r&mge Court, which held that the

23



Case 1:08-cv-01953-RJL-RMC  Document 47  Filed 03/16/2009 Page 27 of 33

“Government’s strong interests in preventing cotiarp and in particular the appearance of

corruption, are thus sufficient to justify subjectiall donations to national party committees

the source, amount, and disclosure limitationsEe€R.” McConnel] 540 U.S. at 156 (emphasis
added). Amici respectfully urge this Court not to do so andtdad, to reaffirm that BCRA'’s
application of contribution limits to all funds s&d by Plaintiff RNC, including those used for
redistricting, is constitutional.

Amici note these specific examples of “issue ad” andsticting expenditures not
because the nature of the expenditure matterdgrsigad, to make clear that these same claims
were made and rejected WicConnell This Court should reject Plaintiffs’ motion fsummary
judgment on Counts 1 through 7 on the basis oStifgreme Court’s clear holding McConnell

that all contributiongo national party committees can be limited, “redgss of how those funds

are ultimately used.’ld. at 155.

B. BCRA Provisions Prohibiting California Republican Party and
Republican Party of San Diego From Raising and Speiing Soft Money
for Federal Election Activity Are Constitutional.

Plaintiffs California Republican Party and RepudlicParty of San Diego challenge the
BCRA provision prohibiting state party committeesnfi raising and spending soft money for
“federal election activities."SeeComplaint at {1 49-54 (Counts 8-8ge alsd?l. S.J. Memo. at
40-45. Judge Kollar-Kotelly observedMcConnellthat:

It is clear that state political party electoratiaties affect federal elections,
especially when state and federal elections am drelthe same date. The record
establishes that federal officeholders value the=mwices and that they solicit
nonfederal donations for the state political parte order to assist their own
campaigns. National political parties also solmmiinfederal donations for their
state counterparts and transfer nonfederal fundsagsof their efforts to affect
federal elections. The workings of this campaigrarice system demand that if
one wants to address the impact of nonfederal mamey cannot ignore the state
role in the system.

McConnell 251 F. Supp. 2d at 466-67. Former Members ofg@ss concur with Judge Kollar-
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Kotelly’'s view. Former Senator Rudman stated @MiConnellrecord:

To curtail soft-money fundraising and giving, it I1secessary to have a
comprehensive approach that addresses the usdtaihgpey at the state and
local party levels as well as at the national péetyel. The fact is that much of
what state and local parties do helps to electré¢dmandidates. The national
parties know it; the candidates know it; the statd local parties know it. If state
and local parties can use soft money for activitiest affect federal elections,
then the problem will not be solved at all. Theneaenormous incentives to raise
the money will exist; the same large contributidryscorporations, unions, and
wealthy individuals will be made; the federal catades who benefit from state
party use of these funds will know exactly whomirthenefactors are; the same
degree of beholdenness and obligation will aribe; $ame distortions on the
legislative process will occur; and the same pulghmicism will erode the
foundations of our democracy—except it will all Werse in the public’s mind
because a perceived reform was undercut once hgairioophole that allows big
money into the system.

Id. at 467 (quoting Rudman Decl. 1 19). Similarlynier Senator Brock commented:

It does no good to close the soft money loopholthatnational level, but then
allow state and local parties to use money fronpaations, unions, and wealthy
individuals in ways that affect federal electionState and local parties use soft
money to help elect federal candidates both byrorgeg voter registration and
get-out-the-vote drives that help candidates dea#ls of the ticket, and by using
soft and hard money to run ‘issue ads’ that affederal elections. Therefore, for
soft money reforms to be truly effective, it isaliy important to require the use
of hard money at the state level to pay for agésithat affect federal elections.

Id. (quoting Brock Decl. { 8).
The Supreme Court iMcConnellbegan its analysis of the constitutionality of BER
soft money restrictions on state political partyncoittees by echoing these sentiments. The

Court’s reasoning is worth quoting at length:

We begin by noting that, in addressing the probdésoft-money contributions to
state committees, Congress both drew a conclusidnn@ade a prediction. Its
conclusion, based on the evidence before it, wasttie corrupting influence of
soft money does not insinuate itself into the pmdit process solely through
national party committees. Rather, state comnsttiemction as an alternate
avenue for precisely the same corrupting forcesdeéd, both candidates and
parties already ask donors who have reached thiedimtheir direct contributions
to donate to state committees. There is at leastuch evidence as there was in
Buckleythat such donations have been made with the trtant in at least some
cases the effect—of gaining influence over fedefateholders. Section 323(b)
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thus promotes an important governmental interestdmfronting the corrupting
influence that soft-money donations to politicaltjges already have.

Congress also made a prediction. Having been tatlgh hard lesson of
circumvention by the entire history of campaignafioce regulation, Congress
knew that soft-money donors would react to 8 323f@)scrambling to find
another way to purchase influence. It was “neith@vel nor implausible,” for
Congress to conclude that political parties wowddct to § 323(a) by directing
soft-money contributors to the state committeeg] #mat federal candidates
would be just as indebted to these contributortheg had been to those who had
formerly contributed to the national parties. Wmust accord substantial
deference to the predictive judgments of Congregarticularly when, as here,
those predictions are so firmly rooted in relevargtory and common sense.
Preventing corrupting activity from shifting whotds to state committees and
thereby eviscerating FECA clearly qualifies as ampartant governmental
interest.

McConnell 540 U.S. at 164-66 (footnotes omitted) (interitdtions omitted) (emphasis added)
(citing Nixon v. Shrink Missouri Gov't PAG28 U.S. 377, 391 (2000) andrner Broadcasting
System, Inc. v. Fed. Communications Com&il2, U.S. 622, 665 (1994) (plurality opinion)).

In light of this political reality, BCRA not onlyrphibits national party committees from
raising and spending soft monegee 2 U.S.C. 8§ 441li(a), but also prohibits state party
committees from raising and spending soft money“federal election activity,” defined to
include voter registration activity within 120 dagta federal election, voter identification and
get-out-the-vote (GOTV) activity in connection widim election in which a federal candidate is
on the ballot, and public communications that prtensupport, attack or oppose a federal
candidate.See2 U.S.C. 88 431(20) and 441i(b).

Despite theMcConnell Court’s reasoned judgment, the California and $aego
Republican Party committees urge this Court tkestdown BCRA’s soft money restrictions
applicable to its proposed federal election ag¢ésitSeePl. S.J. Memo at 40-44 (Count 8, public
communications that promote, support, attack orosppa federal candidate) and 45 (Count 9,

federal election activity).
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Political party committees in the pre-BCRA era alsed soft money for get-out-the-vote
(GOTV), voter registration and other federal electactivities. Judge Kollar-Kotelly observed
in McConnell

It is undisputed that GOTV efforts, paid for witlonfederal funds by national
party committees and targeted at federal electiahisgctly assist federal
candidates, as well as state and local candidatbe same party whose elections
are held on the same day. Declarations from reptasves of the four major
congressional campaign committees attest to the tfzt these committees
“transfer[] federal and nonfederal funds to statd/ar local party committees for
. . .get-out-the-vote effortsThese efforts have a significant effect on tleeteon

of federal candidates.”

McConnell 251 F. Supp. 2d at 458-59 (internal citations tted). TheMcConnell record
contains specific evidence establishing that stasety GOTV efforts intentionally and
admittedly benefit federal candidates. Judge Kddlatelly cited a letter from the California
Democratic Party to a donor “noting that CDRget-out-the-vote effortsvould help ‘increase
the number of Californian Democrats in the Unitett& Congress, continue Democratic
leadership in the State Senate, take back the &tsdéembly—and deliver California’s 54
electoral votes for President Bill Clinton’s andc¥iPresident Al Gore’s re-election.’'td. at
459,

An expert inMcConnellelaborated:

[T]he evidence from California, as well as from rerous opinion surveys and
exit polls that demonstrate the powerful correlatimetween voting at the state
and federal levels, shows quite clearly that a Gagmpthat mobilizes residents of
a highly Republican precinct will produce a harve$tvotes for Republican
candidates for both state and federal offices. afngaign need not mention
federal candidates to have a direct effect on gofor such a candidate That
parties recognize this fact is apparent, for examfsbm the emphasis that the
Democrats place on mobilizing and preventing battdt-off among African-
Americans, whose solidly Democratic voting prodles make them reliable
supporters for office-holders at all levels. Agractical matter, generic campaign
activity has a direct effect on federal elections.

Id. at 459 (quoting Green Expert Report at 14) (emigradded).
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Representatives of the four major congressionalpeagn committees confirmed to the
district court inMcConnellthat the four committees “transfer[] federal ammhiederal funds to
state and/or local party committees for .voter registration. . . efforts. These efforts have a
significant effect on the election of federal catades.” Id. at 461 (quoting Jordan Decl. Y 69;
Wolfson Decl. | 64; Vogel Decl. § 64; McGahn Dé&cko6).

The Supreme Court iNlcConnellcited and relied upon Judge Kollar-Kotelly’s finds
of fact regarding GOTV, voter registration and otlHerms of “federal election activity”
regulated by BCRA, stating: “Common sense dictaéesl it was ‘undisputed’ below, that a
party’s efforts to register voters sympathetichattparty directly assist the party’s candidates fo
federal office.” McConnell] 540 U.S. at 167 (citing 251 F. Supp. 2d at 460)he Court
continued: “It is equally clear that federal caradeb reap substantial rewards from any efforts
that increase the number of like-minded registeveters who actually go to the polls.
McConnell 540 U.S. at 167-68 (citing 251 F. Supp. 2d at)45%he Supreme Court further
found that the district court record made “quiteatlthat federal officeholders are grateful for
contributions to state and local parties that can donverted into GOTV-type efforts.”
McConnel| 540 U.S. at 167-68 (citing 251 F. Supp. 2d at)459

The Supreme Court irMcConnell found that “[b]Jecause voter registration, voter
identification, GOTV, and generic campaign activaly confer substantial benefits on federal
candidates, the funding of such activities creaesignificant risk of actual and apparent
corruption.” McConnell 540 U.S. at 168. Consequently, the Court uplB&dRA’s limit on
contributions to state party committees for fedelakttion activities as “closely drawn to meet
the sufficiently important governmental interestawoiding corruption and its appearancéd:

at 169.
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The McConnell Court further found that “[pJublic communicaticnthat promote or
attack a candidate for federal office . . . undedbt have a dramatic effect on federal elections.
Such ads were a prime motivating force behind BGR#sssage.Id. at 169. Consequently, the
McConnellCourt held that, “[g]iven the overwhelming tendgraf public communications, as
carefully defined in [BCRA], to benefit directly deral candidates,” BCRA’s application of
contribution limits to state political party commee funds used for such communications is
“closely drawn to the anticorruption interest” aswhstitutional.ld. at 170.

Nevertheless, Plaintiffs’ again invoke their mage“unambiguously campaign related”
standard to argue that they should not be subge@QGRA’s soft money restrictions on state
party federal election activitySeeComplaint at {1 50 and 58¢e alsd?l. S.J. Memo at 40-45.
Neither theMcConnellrecord nor the Supreme Court’s interpretatiorhaf tssue could be more
clear—the activities encompassed within BCRA’s nigbn of “federal election activity”
“confer substantial benefits on federal candidatesd “undoubtedly have a dramatic effect on
federal electionsMcConnell 540 U.S. at 168-69. BCRA's limitations on Pl#st fundraising
and spending for such activities are closely dremtihe government interest of preventing actual
and apparent corruption and are constitutional.

CONCLUSION

The Court should deny Plaintiffs’ motion for summardgment.
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