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CONSUMER PRODUCT SAFETY ACT
[Public Law 92-573, 86 Stat. 1207, October 27, 1972]
[As amended through P.L. 112-74, Enacted December 23, 2011]

AN ACT To prohibit the introduction or movement in interstate commerce or arti-
cles of wearing apparel and fabrics which are so highly flammable as to be dan-
gerous when worn by individuals, and for other purposes.
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FINDINGS AND PURPOSES

Sec. 2. [15 U.S.C. 2051] (a) The Congress finds that—

(1) an unacceptable number of consumer products which
present unreasonable risks of injury are distributed in com-
merce;

(2) complexities of consumer products and the diverse na-
ture and abilities of consumers using them frequently result in
an inability of users to anticipate risks and to safeguard them-
selves adequately;

(3) the public should be protected against unreasonable
risks of injury associated with consumer products;

(4) control by State and local governments of unreasonable
risks of injury associated with consumer products is inad-
equate and may be burdensome to manufacturers;

(5) existing Federal authority to protect consumers from
exposure to consumer products presenting unreasonable risks
of injury is inadequate; and

(6) regulation of consumer products the distribution or use
of which affects interstate or foreign commerce is necessary to
carry out this Act.

(b) The purposes of this Act are—

(1) to protect the public against unreasonable risks of in-
jury associated with consumer products;

(2) to assist consumers in evaluating the comparative safe-
ty of consumer products;

(3) to develop uniform safety standards for consumer prod-
ucts and to minimize conflicting State and local regulations;
and

(4) to promote research and investigation into the causes
and prevention of product-related deaths, illnesses, and inju-
ries.

DEFINITIONS

SEC. 3. [15 U.S.C. 2052] (a) IN GENERAL.—In this Act:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term
“appropriate Congressional committees” means the Committee
on Energy and Commerce of the House of Representatives and
the Committee on Commerce, Science, and Transportation of
the Senate.

(2) CHILDREN’S PRODUCT.—The term “children’s product”
means a consumer product designed or intended primarily for
children 12 years of age or younger. In determining whether a
consumer product is primarily intended for a child 12 years of
age or younger, the following factors shall be considered:
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(A) A statement by a manufacturer about the intended
use of such product, including a label on such product if
such statement is reasonable.

(B) Whether the product is represented in its pack-
aging, display, promotion, or advertising as appropriate for
use by children 12 years of age or younger.

(C) Whether the product is commonly recognized by
consumers as being intended for use by a child 12 years
of age or younger.

(D) The Age Determination Guidelines issued by the
Commission staff in September 2002, and any successor to
such guidelines.

(3) COMMERCE.—The term “commerce” means trade, traf-
fic, commerce, or transportation—

(A) between a place in a State and any place outside
thereof, or

(B) which affects trade, traffic, commerce, or transpor-
tation described in subparagraph (A).

(4) CoMMISSION.—The term “Commission” means the Con-
sumer Product Safety Commission, established by section 4.

(5) CONSUMER PRODUCT.—The term “consumer product”
means any article, or component part thereof, produced or dis-
tributed (i) for sale to a consumer for use in or around a per-
manent or temporary household or residence, a school, in
recreation, or otherwise, or (ii) for the personal use, consump-
tion or enjoyment of a consumer in or around a permanent or
temporary household or residence, a school, in recreation, or
otherwise; but such term does not include—

(A) any article which is not customarily produced or
distributed for sale to, or use or consumption by, or enjoy-
ment of, a consumer,

(B) tobacco and tobacco products,

(C) motor vehicles or motor vehicle equipment (as de-
fined by sections 102 (3) and (4) of the National Traffic
and Motor Vehicle Safety Act of 1966),

(D) pesticides (as defined by the Federal Insecticide,
Fungicide, and Rodenticide Act),

(E) any article which, if sold by the manufacturer, pro-
ducer, or importer, would be subject to the tax imposed by
section 4181 of the Internal Revenue Code of 1954 (deter-
mined without regard to any exemptions from such tax
provided by section 4182 or 4221, or any other provision of
such Code), or any component of any such article,

(F) aircraft, aircraft engines, propellers, or appliances
(as defined in section 101 of the Federal Aviation Act of
1958),

(G) boats which could be subjected to safety regulation
under the Federal Boat Safety Act of 1971 (46 U.S.C. 1451
et seq.); vessels, and appurtenances to vessels (other than
such boats), which could be subjected to safety regulation
under title 52 of the Revised Statutes or other marine
safety statutes administered by the department in which
the Coast Guard is operating; and equipment (including
associated equipment, as defined in section 3(8) of the Fed-
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eral Boat Safety Act of 1971) to the extent that a risk of

injury associated with the use of such equipment on boats

or vessels could be eliminated or reduced by action taken
under any statute referred to in this subparagraph,

(H) drugs, devices, or cosmetics (as such terms are de-
fined in sections 201 (g), (h), and (i) of the Federal Food,
Drug, and Cosmetic Act), or

(I) food. The term “food”, as used in this subparagraph
means all “food”, as defined in section 201(f) of the Federal
Food, Drug, and Cosmetic Act, including poultry and poul-
try products (as defined in sections 4 (e) and (f) of the
Poultry Products Inspection Act), meat, meat food products
(as defined in section 1(j) of the Federal Meat Inspection
Act), and eggs and egg products (as defined in section 4 of
the Egg Products Inspection Act).

Such term includes any mechanical device which carries or
conveys passengers along, around, or over a fixed or restricted
route or course or within a defined area for the purpose of giv-
ing its passengers amusement, which is customarily controlled
or directed by an individual who is employed for that purpose
and who is not a consumer with respect to such device, and
which is not permanently fixed to a site. Such term does not
include such a device which is permanently fixed to a site. Ex-
cept for the regulation under this Act or the Federal Haz-
ardous Substances Act of fireworks devices or any substance
intended for use as a component of any such device, the Com-
mission shall have no authority under the functions trans-
ferred pursuant to section 30 of this Act to regulate any prod-
uct or article described in subparagraph (E) of this paragraph
or described, without regard to quantity, in section 845(a)(5) of
title 18, United States Code. See sections 30(d) and 31 of this
Act, for other limitations on Commission’s authority to regulate
certain consumer products.

(6) CONSUMER PRODUCT SAFETY RULE.—The term “con-
sumer product safety rule” means a consumer products safety
standard described in section 7(a), or a rule under this Act de-
claring a consumer product a banned hazardous product.

(7) DISTRIBUTOR.—The term “distributor” means a person
to whom a consumer product is delivered or sold for purposes
of distribution in commerce, except that such term does not in-
clude a manufacturer or retailer of such product.

(8) IMPORT AND IMPORTATION.—The terms “import” and
“importation” include reimporting a consumer product manu-
factured or processed, in whole or in part, in the United States.

(9) MANUFACTURED.—The term “manufactured” means to
manufacture, produce, or assemble.

(10) MANUFACTURER.—The term “manufacturer” means
any person who manufactures or imports a consumer product.

(11) PRIVATE LABELER.—(A) The term “private labeler”
means an owner of a brand or trademark on the label of a con-
sumer product which bears a private label.

(B) A consumer product bears a private label if (i) the
product (or its container) is labeled with the brand or trade-
mark of a person other than a manufacturer of the product, (ii)
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the person with whose brand or trademark the product (or con-
tainer) is labeled has authorized or caused the product to be
so labeled, and (iii) the brand or trademark of a manufacturer
of such product does not appear on such label.

(12) RETAILER.—The term “retailer” means a person to
whom a consumer product is delivered or sold for purposes of
sale or distribution by such person to a consumer.

(13) RISK OF INJURY.—The term “risk of injury” means a
risk of death, personal injury, or serious or frequent illness.

(14) STATE.—The term “State” means a State, the District
of Columbia, the Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, Wake Island, Midway Island, Kingman Reef,
Johnston Island, the Canal Zone, American Samoa, or the
Trust Territory of the Pacific Islands.

(15) THIRD-PARTY LOGISTICS PROVIDER.—The term “third-
party logistics provider” means a person who solely receives,
holds, or otherwise transports a consumer product in the ordi-
nary course of business but who does not take title to the prod-
uct.

(16) TO DISTRIBUTE IN COMMERCE AND DISTRIBUTION IN
COMMERCE.—The terms “to distribute in commerce” and “dis-
tribution in commerce” means to sell in commerce, to introduce
or deliver for introduction into commerce, or to hold for sale or
distribution after introduction into commerce.

(17) UNITED STATES.—The term “United States”, when
used in the geographic sense, means all of the States (as de-
fined in paragraph (10)).

(b) common carriers, contract carriers, and freight forwarders?
A common carrier, contract carrier, third-party logistics provider,
or freight forwarder shall not, for purposes of this Act, be deemed
to be a manufacturer, distributor, or retailer of a consumer product
solely by reason of receiving or transporting a consumer product in
the ordinary course of its business as such a carrier or forwarder.

CONSUMER PRODUCT SAFETY COMMISSION

SEcC. 4. [15 U.S.C. 2053] (a) An independent regulatory com-
mission is hereby established, to be known as the Consumer Prod-
uct Safety Commission, consisting of five Commissioners who shall
be appointed by the President, by and with the advice and consent
of the Senate. In making such appointments, the President shall
consider individuals who, by reason of their background and exper-
tise in areas related to consumer products and protection of the
public from risks to safety, are qualified to serve as members of the
Commission. The Chairman shall be appointed by the President, by
and with the advice and consent of the Senate, from among the
members of the Commission. An individual may be appointed as a
member of the Commission and as Chairman at the same time.
Any member of the Commission may be removed by the President
for neglect of duty or malfeasance in office but for no other cause.

(b)(1) Except as provided in paragraph (2), (A) the Commis-
sioners first appointed under this section shall be appointed for
terms ending three, four, five, six, and seven years, respectively,

1S0 in law. See amendment made by section 235(b)(5) of Public Law 110-314.
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after the date of the enactment of this Act, the term of each to be
designated by the President at the time of nomination; and (B)
each of their successors shall be appointed for a term of seven
years from the date of the expiration of the term for which his
predecessor was appointed.

(2) Any Commissioner appointed to fill a vacancy occurring
prior to the expiration of the term for which his predecessor was
appointed shall be appointed only for the remainder of such term.
A Commissioner may continue to serve after the expiration of his
term until his successor has taken office, except that he may not
so continue to serve more than one year after the date on which
his term would otherwise expire under this subsection.

(c) Not more than three of the Commissioners shall be affili-
ated with the same political party. No individual (1) in the employ
of, or holding any official relation to, any person engaged in selling
or manufacturing consumer products, or (2) owning stock or bonds
of substantial value in a person so engaged, or (3) who is in any
other manner pecuniarily interested in such a person, or in a sub-
stantial supplier of such a person, shall hold the office of Commis-
sioner. A Commissioner may not engage in any other business, vo-
cation, or employment.

(d) No vacancy in the Commission shall impair the right of the
remaining Commissioners to exercise all the powers of the Commis-
sion, but three members of the Commission shall constitute a
quorum for the transaction of business, except that if there are
only three members serving on the Commission because of vacan-
cies in the Commission, two members of the Commission shall con-
stitute a quorum for the transaction of business, and if there are
only two members serving on the Commission because of vacancies
in the Commission, two members shall constitute a quorum for the
six month period beginning on the date of the vacancy which
caused the number of Commission members to decline to two. The
Commission shall have an official seal of which judicial notice shall
be taken. The Commission shall annually elect a Vice Chairman to
act in the absence or disability of the Chairman or in case of a va-
cancy in the office of the Chairman.

(e) The Commission shall maintain a principal office and such
field offices as it deems necessary and may meet and exercise any
of its powers at any other place.

(f)(1) The Chairman of the Commission shall be the principal
executive officer of the Commission, and he shall exercise all of the
executive and administrative functions of the Commission, includ-
ing functions of the Commission with respect to (A) the appoint-
ment and supervision of personnel employed under the Commission
(other than personnel employed regularly and full time in the im-
mediate offices of commissioners other than the Chairman), (B) the
distribution of business among personnel appointed and supervised
by the Chairman and among administrative units of the Commis-
sion, and (C) the use and expenditure of funds.

(2) In carrying out any of his functions under the provisions of
this subsection the Chairman shall be governed by general policies
of the Commission and by such regulatory decisions, findings, and
determinations as the Commission may by law be authorized to
make.
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(3) Requests or estimates for regular, supplemental, or defi-
ciency appropriations on behalf of the Commission may not be sub-
mitted by the Chairman without the prior approval of the Commis-
sion.

(g)(1)(A) The Chairman, subject to the approval of the Commis-
sion, shall appoint as officers of the Commission an Executive Di-
rector, a General Counsel, an Associate Executive Director for En-
gineering Sciences, an Associate Executive Director for Epidemi-
ology, an Associate Executive Director for Compliance and Admin-
istrative Litigation, an Associate Executive Director for Health
Sciences, an Associate Executive Director for Economic Analysis,
an Associate Executive Director for Administration, an Associate
Executive Director for Field Operations, a Director for Office of
Program, Management, and Budget, and a Director for Office of In-
formation and Public Affairs. Any other individual appointed to a
position designated as an Associate Executive Director shall be ap-
pointed by the Chairman, subject to the approval of the Commis-
sion. The Chairman may only appoint an attorney to the position
of Associate Executive Director of Compliance and Administrative
Litigation except the position of acting Associate Executive Director
of Compliance and Administrative Litigation.

(B)d) No individual may be appointed to such a position on an
acting basis for a period longer than 90 days unless such appoint-
ment is approved by the Commission.

(i1)) The Chairman, with the approval of the Commission, may
remove any individual serving in a position appointed under sub-
paragraph (A).

(C) Subparagraph (A) shall not be construed to prohibit appro-
priate reorganizations or changes in classification.

(2) The Chairman, subject to subsection (f)(2), may employ
such other officers and employees (including attorneys) as are nec-
essary in the execution of the Commission’s functions.

(3) In addition to the number of positions authorized by section
5108(a) of title 5, United States Code, the Chairman, subject to the
approval of the Commission, and subject to the standards and pro-
cedures prescribed by chapter 51 of title 5, United States Code,
may place a total of twelve positions in grades GS-16, GS-17, and
GS-18.

(4) The appointment of any officer (other than a Commissioner)
or employee of the Commission shall not be subject, directly or in-
directly, to review or approval by any officer or entity within the
Executive Office of the President.

(5) The Chairman may provide to officers and employees
of the Commission who are appointed or assigned by the Com-
mission to serve abroad (as defined in section 102 of the For-
eign Service Act of 1980 (22 U.S.C. 3902)) travel benefits simi-
lar to those authorized for members of the Foreign Service of
the United Service under chapter 9 of such Act (22 U.S.C. 4081
et seq.).

(h) [Omitted.]?

1Section 4(h) amended title 5, United States Code.
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(1) Subsections (a) and (h) of section 2680 of title 28, United
States Code, do not prohibit the bringing of a civil action on a
claim against the United States which—

(1) is based upon—
(A) misrepresentation or deceit on the part of the
Commission or any employee thereof, or
(B) any exercise or performance, or failure to exercise
or perform, a discretionary function on the part of the
Commission or any employee thereof which exercise, per-
formance, or failure was grossly negligent; and
(2) is not made with respect to any agency action (as de-
fined in section 551(13) of title 5, United States Code).
In the case of a civil action on a claim based upon the exercise or
performance of, or failure to exercise or perform, a discretionary
function, no judgment may be entered against the United States
unless the court in which such action was brought determines
(based upon consideration of all the relevant circumstances, includ-
ing the statutory responsibility of the Commission and the public
interest in encouraging rather than inhibiting the exercise of dis-
cretion) that such exercise, performance, or failure to exercise or
perform was unreasonable.

() At least 30 days before the beginning of each fiscal year, the
Commission shall establish an agenda for Commission action under
the Acts under its jurisdiction and, to the extent feasible, shall es-
tablish priorities for such actions. Before establishing such agenda
and priorities, the Commission shall conduct a public hearing on
the agenda and priorities and shall provide reasonable opportunity
for the submission of comments.

PRODUCT SAFETY INFORMATION AND RESEARCH

SEc. 5. [15 U.S.C. 2054] (a) The Commission shall—

(1) maintain an Injury Information Clearinghouse to col-
lect, investigate, analyze, and disseminate injury data, and in-
formation, relating to the causes and prevention of death, in-
jury, and illness associated with consumer products;

(2) conduct such continuing studies and investigations of
deaths, injuries, diseases, other health impairments, and eco-
nomic losses resulting from accidents involving consumer prod-
ucts as it deems necessary;

(3) following publication of a notice of proposed rulemaking
for a product safety rule under any rulemaking authority ad-
ministered by the Commission, assist public and private orga-
nizations or groups of manufacturers, administratively and
technically, in the development of safety standards addressing
the risk of injury identified in such notice; and

(4) to the extent practicable and appropriate (taking into
account the resources and priorities of the Commission), assist
public and private organizations or groups of manufacturers,
administratively and technically, in the development or prod-
uct safety standards and test methods.

(b) The Commission may—
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(1) conduct research, studies, and investigations on the
safety of consumer products and on improving the safety of
such products;

(2) test consumer products and develop product safety test
methods and testing devices; and

(3) offer training in product safety investigation and test
methods.

(c) In carrying out its functions under this section, the Com-
mission may make grants or enter into contracts for the conduct
of such functions with any person (including a governmental enti-
ty).

(d) Whenever the Federal contribution for any information, re-
search, or development activity authorized by this Act is more than
minimal, the Commission shall include in any contract, grant, or
other arrangement for such activity, provisions effective to insure
that the rights to all information, uses, processes, patents, and
other developments resulting from that activity will be made avail-
able to the public without charge on a nonexclusive basis. Nothing
in this subsection shall be construed to deprive any person of any
right which he may have had, prior to entering into any arrange-
ment referred to in this subsection, to any patent, patent applica-
tion, or invention.

PUBLIC DISCLOSURE OF INFORMATION

SEC. 6. [15 U.S.C. 2055] (a)(1) Nothing contained in this Act
shall be construed to require the release of any information de-
scribed by subsection (b) of section 552 of title 5, United States
Code, or which is otherwise protected by law from disclosure to the
public.

(2) All information reported to or otherwise obtained by the
Commission or its representative under this Act which information
contains or relates to a trade secret or other matter referred to in
section 1905 of title 18, United States Code, or subject to section
552(b)(4) of title 5, United States Code, shall be considered con-
fidential and shall not be disclosed.

(8) The Commission shall, prior to the disclosure of any infor-
mation which will permit the public to ascertain readily the iden-
tity of a manufacturer or private labeler of a consumer product,
offer such manufacturer or private labeler an opportunity to mark
such information as confidential and therefore barred from disclo-
sure under paragraph (2). A manufacturer or private labeler shall
submit any such mark within 15 calendar days after the date on
which it receives the Commission’s offer.

(4) All information that a manufacturer or private labeler has
marked to be confidential and barred from disclosure under para-
graph (2), either at the time of submission or pursuant to para-
graph (3), shall not be disclosed, except in accordance with the pro-
cedures established in paragraphs (5) and (6).

(5) If the Commission determines that a document marked as
confidential by a manufacturer or private labeler to be barred from
disclosure under paragraph (2) may be disclosed because it is not
confidential information as provided in paragraph (2), the Commis-
sion shall notify such person in writing that the Commission in-
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tends to disclose such document at a date not less than 10 days
after the date of receipt of notification.

(6) Any person receiving such notification may, if he believes
such disclosure is barred by paragraph (2), before the date set for
release of the document, bring an action in the district court of the
United States in the district in which the complainant resides, or
has his principal place of business, or in which the documents are
located, or in the United States District Court for the District of
Columbia to restrain disclosure of the document. Any person re-
ceiving such notification may file with the appropriate district
court or court of appeals of the United States, as appropriate, an
application for a stay of disclosure. The documents shall not be dis-
closed until the court has ruled on the application for a stay.

(7) Nothing in this Act shall authorize the withholding of infor-
mation by the Commission or any officer or employee under its con-
trol from the duly authorized committees or subcommittees of the
Congress, and the provisions of paragraphs (2) through (6) shall
not apply to such disclosures, except that the Commission shall im-
mediately notify the manufacturer or private labeler of any such
request for information designated as confidential by the manufac-
turer or private labeler.

(8) The provisions of paragraphs (2) through (6) shall not pro-
hibit the disclosure of information to other officers, employees, or
representatives of the Commission (including contractors) con-
cerned with carrying out this Act or when relevant in any adminis-
trative proceeding under this Act or in judicial proceedings to
which the Commission is a party. Any disclosure of relevant infor-
mation—

(A) in Commission administrative proceedings or in judi-
cial proceedings to which the Commission is a party, or

(B) to representatives of the Commission (including con-
tractors),

shall be governed by the rules of the Commission (including in
camera review rules for confidential material) for such proceedings
or for disclosures to such representatives or by court rules or or-
ders, except that the rules of the Commission shall not be amended
in a manner inconsistent with the purposes of this section.

(b)(1) Except as provided by paragraph (4) of this subsection,
not less than 15 days prior to its public disclosure of any informa-
tion obtained under this Act, or to be disclosed to the public in con-
nection therewith (unless the Commission publishes a finding that
the public health and safety requires a lesser period of notice), the
Commission shall, to the extent practicable, notify and provide a
summary of the information to, each manufacturer or private label-
er of any consumer product to which such information pertains, if
the manner in which such consumer product is to be designated or
described in such information will permit the public to ascertain
readily the identity of such manufacturer or private labeler, and
shall provide such manufacturer or private labeler with a reason-
able opportunity to submit comments to the Commission in regard
to such information. The Commission shall take reasonable steps
to assure, prior to its public disclosure thereof, that information
from which the identity of such manufacturer or private labeler
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may be readily ascertained is accurate, and that such disclosure is
fair in the circumstances and reasonably related to effectuating the
purposes of this Act. In disclosing any information under this sub-
section, the Commission may, and upon the request of the manu-
facturer or private labeler shall, include with the disclosure any
comments or other information or a summary thereof submitted by
such manufacturer or private labeler to the extent permitted by
and subject to the requirements of this section.

(2) If the Commission determines that a document claimed to
be inaccurate by a manufacturer or private labeler under para-
graph (1) should be disclosed because the Commission believes it
has complied with paragraph (1), the Commission shall notify the
manufacturer or private labeler that the Commission intends to
disclose such document at a date not less than 5 days after the
date of the receipt of notification. The Commission may provide a
lesser period of notice of intent to disclose if the Commission pub-
lishes a finding that the public health and safety requires a lesser
period of notice.

(3)(A) Prior to the date set for release of the document, the
manufacturer or private labeler receiving the notice described in
paragraph (2) may bring an action in the district court of the
United States in the district in which the complainant resides, or
has his principal place of business, or in which the documents are
located or in the United States District Court for the District of Co-
lumbia to enjoin disclosure of the document. The district court may
enjoin such disclosure if the Commission has failed to take the rea-
sonable steps prescribed in paragraph (1).

(B)® If the Commission determines that the public
health and safety requires expedited consideration of an
action brought under subparagraph (A), the Commission
may file a request with the District Court for such expe-
dited consideration. If the Commission files such a request,
the District Court shall—

(i) assign the matter for hearing at the earliest
possible date;

(i) give precedence to the matter, to the greatest
extent practicable, over all other matters pending on
the docket of the court at the time;

(iii) expedite consideration of the matter to the
greatest extent practicable; and

(iv) grant or deny the requested injunction within
30 days after the date on which the Commission’s re-
quest was filed with the court.

(4) Paragraphs (1) through (3) of this subsection shall not
apply to the public disclosure of (A) information about any con-
sumer product with respect to which product the Commission has
filed an action under section 12 (relating to imminently hazardous
products), or which the Commission has reasonable cause to believe
is in violation of any consumer product safety rule or provision of
this Act or similar rule or provision of any other Act enforced by
the Commission; or (B) information in the course of or concerning
a rulemaking proceeding (which shall commence upon the publica-

1Margin so in law.
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tion of an advance notice of proposed rulemaking or a notice of pro-
posed rulemaking), an adjudicatory proceeding (which shall com-
mence upon the issuance of a complaint) or other administrative or
judicial proceeding under this Act.

(5) In addition to the requirements of paragraph (1), the Com-
mission shall not disclose to the public information submitted pur-
suant to section 15(b) respecting a consumer product unless—

(A) the Commission has issued a complaint under section
15 (c) or (d) alleging that such product presents a substantial
product hazard,;

(B) in lieu of proceeding against such product under sec-
tion 15 (c) or (d), the Commission has accepted in writing a re-
medial settlement agreement dealing with such product;

(C) the person who submitted the information under sec-
tion 15(b) agrees to its public disclosure; or

(D)1 the Commission publishes a finding that the pub-
lic health and safety requires public disclosure with a less-

er period of notice than is required under paragraph (1).

The provisions of this paragraph shall not apply to the public dis-
closure of information with respect to a consumer product which is
the subject of an action brought under section 12, or which the
Commission has reasonable cause to believe is in violation of any
consumer product safety rule or provision under this Act or similar
rule or provision of any other Act enforced by the Commission, or
information in the course of or concerning a judicial proceeding.

(6) Where the Commission initiates the public disclosure of in-
formation that reflects on the safety of a consumer product or class
of consumer products, whether or not such information would en-
able the public to ascertain readily the identity of a manufacturer
or private labeler, the Commission shall establish procedures de-
signed to ensure that such information is accurate and not mis-
leading.

(7) If the Commission finds that, in the administration of this
Act, it has made public disclosure of inaccurate or misleading infor-
mation which reflects adversely upon the safety of any consumer
product or class of consumer products, or the practices of any man-
ufacturer, private labeler, distributor, or retailer of consumer prod-
ucts, it shall, in a manner equivalent to that in which such disclo-
sure was made, take reasonable steps to publish a retraction of
such inaccurate or misleading information.

(8) If, after the commencement of a rulemaking or the initi-
ation of an adjudicatory proceeding, the Commission decides to ter-
minate the proceeding before taking final action, the Commission
shall, in a manner equivalent to that in which such commencement
or initiation was publicized, take reasonable steps to make known
the decision to terminate.

(c) The Commission shall communicate to each manufacturer
of a consumer product, insofar as may be practicable, information
as to any significant risk of injury associated with such product.

(d)(1) For purposes of this section, the term “Act” means the
Consumer Product Safety Act, the Flammable Fabrics Act, the Poi-

1Margin so in law.
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son Prevention Packaging Act, and the Federal Hazardous Sub-
stances Act.

(2) The provisions of this section shall apply whenever informa-
tion is to be disclosed by the Commission, any member of the Com-
mission, or any employee, agent, or representative of the Commis-
sion in an official capacity.

(e)(1) Notwithstanding the provisions of section 552 of title 5,
United States Code, subsection (a)(7) of this section, or of any other
law, except as provided in paragraphs (2), (3), and (4), no member
of the Commission, no officer or employee of the Commission, and
no officer or employee of the Department of Justice may—

(A) publicly disclose information furnished under sub-
section (¢)(1) or (c)(2)(A) of section 37,

(B) use such information for any purpose other than to
carry out the Commission’s responsibilities; or

(C) permit anyone (other than the members, officers, and
employees of the Commission or officers or employees of the
Department of Justice who require such information for an ac-
tion filed on behalf of the Commission) to examine such infor-
mation.

(2) Any report furnished under subsection (¢)(1) or (c)(2)(A) of
section 37 shall be immune from legal process and shall not be sub-
ject to subpoena or other discovery in any civil action in a State
or Federal court or in any administrative proceeding, except in an
action against such manufacturer under section 20, 21, or 22 for
failure to furnish information required by section 37.

(3) The Commission may, upon written request, furnish to any
manufacturer or to the authorized agent of such manufacturer au-
thenticated copies of reports furnished by or on behalf of such man-
ufacturer in accordance with section 37, upon payment of the ac-
tual or estimated cost of searching the records and furnishing such
copies.

(4) Upon written request of the Chairman or Ranking Minority
Member of either of the appropriate Congressional committees or
any subcommittee thereof, the Commission shall provide to the
Chairman or Ranking Minority Member any information furnished
to the Commission under section 37 for purposes that are related
to the jurisdiction of such committee or subcommittee.

(5) Any officer or employee of the Commission or other officer
or employee of the Federal Government who receives information
provided under section 37, who willfully violates the requirements
of this subsection shall be subject to dismissal or other appropriate
disciplinary action consistent with procedures and requirements es-
tablished by the Office of Personnel Management.

SEC. 6A. [15 U.S.C. 2055a] PUBLICLY AVAILABLE CONSUMER PRODUCT
SAFETY INFORMATION DATABASE.

(a) DATABASE REQUIRED.—

(1) IN GENERAL.—Subject to the availability of appropria-
tions, the Commission shall, in accordance with the require-
ments of this section, establish and maintain a database on the
safety of consumer products, and other products or substances
regulated by the Commission, that is—

(A) publicly available;
(B) searchable; and
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(C) accessible through the Internet website of the
Commission.

(2) SUBMISSION OF DETAILED IMPLEMENTATION PLAN TO
CONGRESS.—Not later than 180 days after the date of enact-
ment of the Consumer Product Safety Improvement Act of
2008, the Commission shall transmit to the appropriate Con-
gressional committees a detailed plan for establishing and
maintaining the database required by paragraph (1), including
plans for the operation, content, maintenance, and
functionality of the database. The plan shall detail the integra-
tion of the database into the Commission’s overall information
technology improvement objectives and plans. The plan sub-
mitted under this subsection shall include a detailed imple-
mentation schedule for the database, and plans for a public
awareness campaign to be conducted by the Commission to in-
crease consumer awareness of the database.

(3) DATE OF INITIAL AVAILABILITY.—Not later than 18
months after the date on which the Commission submits the
plan required by paragraph (2), the Commission shall establish
the database required by paragraph (1).

(b) CONTENT AND ORGANIZATION.—

(1) CONTENTS.—Except as provided in subsection (c)(4), the
database shall include the following:

(A) Reports of harm relating to the use of consumer
products, and other products or substances regulated by
the Commission, that are received by the Commission
from—

(1) consumers;

(i1) local, State, or Federal government agencies;

(iii) health care professionals;

(iv) child service providers; and

(v) public safety entities.

(B) Information derived by the Commission from no-
tice under section 15(c) or any notice to the public relating
to a voluntary corrective action taken by a manufacturer,
in consultation with the Commission, of which action the
Commission has notified the public.

(C) The comments received by the Commission under
subsection (c)(2)(A) to the extent requested under sub-
section (c)(2)(B).

(2) SUBMISSION OF INFORMATION.—In implementing the
database, the Commission shall establish the following:

(A) Electronic, telephonic, and paper-based means of
submitting, for inclusion in the database, reports described
in paragraph (1)(A) of this subsection.

(B) A requirement that any report described in para-
graph (1)(A) submitted for inclusion in such database in-
clude, at a minimum—

(i) a description of the consumer product (or other
product or substance regulated by the Commission)
concerned,;

(i1) identification of the manufacturer or private
labeler of the consumer product (or other product or
substance regulated by the Commission);
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(iii) a description of the harm relating to the use
of the consumer product (or other product or substance
regulated by the Commission);

(iv) contact information for the person submitting
the report; and

(v) a verification by the person submitting the in-
formation that the information submitted is true and
accurate to the best of the person’s knowledge and
that the person consents that such information be in-
cluded in the database.

(3) ADDITIONAL INFORMATION.—In addition to the reports
received under paragraph (1), the Commission shall include in
the database, consistent with the requirements of section 6(a)
and (b), any additional information it determines to be in the
public interest.

(4) ORGANIZATION OF DATABASE.—The Commission shall
categorize the information available on the database in a man-
ner consistent with the public interest and in such manner as
it determines to facilitate easy use by consumers and shall en-
sure, to the extent practicable, that the database is sortable
and accessible by—

(A) the date on which information is submitted for in-
clusion in the database;

(B) the name of the consumer product (or other prod-
uct or substance regulated by the Commission);

(C) the model name;

(D) the manufacturer’s or private labeler’s name; and

(E) such other elements as the Commission considers
in the public interest.

(5) NOTICE REQUIREMENTS.—The Commission shall provide
clear and conspicuous notice to users of the database that the
Commission does not guarantee the accuracy, completeness, or
adequacy of the contents of the database.

(6) AVAILABILITY OF CONTACT INFORMATION.—The Commis-
sion may not disclose, under this section, the name, address,
or other contact information of any individual or entity that
submits to the Commission a report described in paragraph
(1)(A), except that the Commission may provide such informa-
tion to the manufacturer or private labeler of the product with
the express written consent of the person submitting the infor-
mation. Consumer information provided to a manufacturer or
private labeler under this section may not be used or dissemi-
nated to any other party for any purpose other than verifying
a report submitted under paragraph (1)(A).

(c) PROCEDURAL REQUIREMENTS.—

(1) TRANSMISSION OF REPORTS TO MANUFACTURERS AND
PRIVATE LABELERS.—Not later than 5 business days after the
Commission receives a report described in subsection (b)(1)(A)
which includes the information required by subsection
(b)(2)(B), the Commission shall to the extent practicable trans-
mit the report, subject to subsection (b)(6), to the manufacturer
or private labeler identified in the report.

(2) OPPORTUNITY TO COMMENT.—
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(A) IN GENERAL.—If the Commission transmits a re-
port under paragraph (1) to a manufacturer or private la-
beler, the Commission shall provide such manufacturer or
private labeler an opportunity to submit comments to the
Commission on the information contained in such report.

(B) REQUEST FOR INCLUSION IN DATABASE.—A manu-
facturer or private labeler may request the Commission to
include its comments in the database.

(C) CONFIDENTIAL MATTER.—

(1) IN GENERAL.—If the Commission transmits a
report received under paragraph (1) to a manufacturer
or private labeler, the manufacturer or private labeler
may review the report for confidential information and
request that portions of the report identified as con-
fidential be so designated.

(11) REDACTION.—If the Commission determines
that the designated information contains, or relates to,
a trade secret or other matter referred to in section
1905 of title 18, United States Code, or that is subject
to section 552(b)(4) of title 5, United States Code, the
Commission shall redact the designated information in
the report before it is placed in the database.

(i11) REVIEW.—If the Commission determines that
the designated information is not confidential under
clause (i1), the Commission shall notify the manufac-
turer or private labeler and include the information in
the database. The manufacturer or private labeler
may bring an action in the district court of the United
States in the district in which the complainant re-
sides, or has its principal place of business, or in the
United States District Court for the District of Colum-
bia, to seek removal of the information from the data-
base.

(3) PUBLICATION OF REPORTS AND COMMENTS.—

(A) REPORTS.—Except as provided in paragraph (4)(A)
or paragraph (5), if the Commission receives a report de-
scribed in subsection (b)(1)(A), the Commission shall make
the report available in the database not later than the
10th business day after the date on which the Commission
transmits the report under paragraph (1) of this sub-
section.

(B) CoMMENTS.—Except as provided in paragraph
(4)(A), if the Commission receives a comment under para-
graph (2)(A) with respect to a report described in sub-
section (b)(1)(A) and a request with respect to such com-
ment under paragraph (2)(B) of this subsection, the Com-
mission shall make such comment available in the data-
base at the same time as such report or as soon as prac-
ticable thereafter.

(4) INACCURATE INFORMATION.—

(A) INACCURATE INFORMATION IN REPORTS AND COM-
MENTS RECEIVED.—If, prior to making a report described in
subsection (b)(1)(A) or a comment described in paragraph
(2) of this subsection available in the database, the Com-



19 CONSUMER PRODUCT SAFETY ACT Sec. 6A

mission receives notice that the information in such report
or comment is materially inaccurate, the Commission shall
stay the publication of the report on the database as re-
quired under paragraph (3) for a period of no more than
5 additional days. If the Commission determines that the
information in such report or comment is materially inac-
curate, the Commission shall—

(i) decline to add the materially inaccurate infor-
mation to the database;

(ii) correct the materially inaccurate information
in the report or comment and add the report or com-
ment to the database; or

(iii) add information to correct inaccurate informa-
tion in the database.

(B) INACCURATE INFORMATION IN DATABASE.—If the
Commission determines, after investigation, that informa-
tion previously made available in the database is materi-
ally inaccurate or duplicative of information in the data-
base, the Commission shall, not later than 7 business days
after such determination—

(1) remove such information from the database;

(ii) correct such information; or

(iii) add information to correct inaccurate informa-
tion in the database.

(5) OBTAINING CERTAIN PRODUCT IDENTIFICATION INFORMA-

TION.—

(A) IN GENERAL.—If the Commission receives a report
described in subsection (b)(1)(A) that does not include the
model or serial number of the consumer product concerned,
the Commission shall seek from the individual or entity
submitting the report such model or serial number or, if
such model or serial number is not available, a photograph
of the product. If the Commission obtains information re-
lating to the serial or model number of the product or a
photograph of the product, it shall immediately forward
such information to the manufacturer of the product. The
Commission shall make the report available in the data-
base on the 15th business day after the date on which the
Commission transmits the report under paragraph (1) and
shall include in the database any additional information
about the product obtained under this paragraph.

(B) RULE OF CONSTRUCTION.—Nothing in this para-
graph shall be construed to—

(i) permit the Commission to delay transmission of
the report under paragraph (1) until the Commission
has obtained the model or serial number or a photo-
graph of the consumer product concerned; or

(i1) make inclusion in the database of a report de-
scribed in subsection (b)(1)(A) contingent on the avail-
ability of the model or serial number or a photograph
of the consumer product concerned.

(d) ANNUAL REPORT.—The Commission shall submit to the ap-
propriate Congressional committees an annual report on the data-
base, including—

February 17, 2012
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(1) the operation, content, maintenance, functionality, and
cost of the database for the reporting year; and

(2) the number of reports and comments for the year—

(A) received by the Commission under this section;

(B) posted on the database; and

(C) corrected on or removed from the database.

(e) GAO StuDY.—Within 2 years after the date on which the
Commission establishes the database under this section, the Comp-
troller General shall submit a report to the appropriate Congres-
sional committees containing—

(1) an analysis of the general utility of the database, in-
cluding—

(A) an assessment of the extent of use of the database
by consumers, including whether the database is accessed
by a broad range of the public and whether consumers find
the database to be useful; and

(B) efforts by the Commission to inform the public
about the database; and
(2) recommendations for measures to increase use of the

database by consumers and to ensure use by a broad range of

the public.

(f) APPLICATION OF CERTAIN NOTICE AND DISCLOSURE REQUIRE-
MENTS.—

(1) IN GENERAL.—The provisions of section 6(a) and (b)
shall not apply to the disclosure under this section of a report
described in subsection (b)(1)(A) of this section.

(2) CONSTRUCTION.—Paragraph (1) shall not be construed
to exempt from the requirements of section 6(a) and (b) infor-
mation received by the Commission under—

(A) section 15(b); or

(B) any other mandatory or voluntary reporting pro-
gram established between a retailer, manufacturer, or pri-
vate labeler and the Commission.

(g) HARM DEFINED.—In this section, the term “harm” means—

(1) injury, illness, or death; or

(2) risk of injury, illness, or death, as determined by the
Commission.

CONSUMER PRODUCT SAFETY STANDARDS

SEC. 7. [15 U.S.C. 2056] (a) The Commission may promulgate
consumer product safety standards in accordance with the provi-
sions of section 9. A consumer product safety standard shall consist
of one or more of any of the following types of requirements:

(1) Requirements expressed in terms of performance re-
quirements.

(2) Requirements that a consumer product be marked with
or accompanied by clear and adequate warnings or instruc-
tions, or requirements respecting the form of warnings or in-
structions.

Any requirement of such a standard shall be reasonably necessary
to prevent or reduce an unreasonable risk of injury associated with
such product.



February 17, 2012

21 CONSUMER PRODUCT SAFETY ACT Sec. 9

(b)(1) The Commission shall rely upon voluntary consumer
product safety standards rather than promulgate a consumer prod-
uct safety standard prescribing requirements described in sub-
section (a) whenever compliance with such voluntary standards
would eliminate or adequately reduce the risk of injury addressed
and it is likely that there will be substantial compliance with such
voluntary standards.

(2) The Commission shall devise procedures to monitor compli-
ance with any voluntary standards—

(A) upon which the Commission has relied under para-

graph (1);

(B) which were developed with the participation of the

Commission; or

(C) whose development the Commission has monitored.

(¢) If any person participates with the Commission in the de-
velopment of a consumer product safety standard, the Commission
may agree to contribute to the person’s cost with respect to such
participation, in any case in which the Commission determines that
such contribution is likely to result in a more satisfactory standard
than would be developed without such contribution, and that the
person is financially responsible. Regulations of the Commission
shall set forth the items of cost in which it may participate, and
shall exclude any contribution to the acquisition of land or build-
ings. Payments under agreements entered into under this sub-
section may be made without regard to section 3648 of the Revised
Statutes of the United States (31 U.S.C. 529).

BANNED HAZARDOUS PRODUCTS

Sec. 8. [15 U.S.C. 20571 Whenever the Commission finds
that—

(1) a consumer product is being, or will be, distributed in
commerce and such consumer product presents an unreason-
able risk of injury; and

(2) no feasible consumer product safety standard under
this Act would adequately protect the public from the unrea-
sonable risk of injury associated with such product,

the Commission may, in accordance with section 9, promulgate a
rule declaring such product a banned hazardous product.

PROCEDURE FOR CONSUMER PRODUCT SAFETY RULES

SEC. 9. [15 U.S.C. 2058] (a) A proceeding for the development
of a consumer product safety rule may be commenced by the publi-
cation in the Federal Register of an advance notice of proposed
rulemaking which shall—

(1) identify the product and the nature of the risk of injury
associated with the product;

(2) include a summary of each of the regulatory alter-
natives under consideration by the Commission (including vol-
untary consumer product safety standards);

(3) include information with respect to any existing stand-
ard known to the Commission which may be relevant to the
proceedings, together with a summary of the reasons why the
Commission believes preliminarily that such standard does not
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eliminate or adequately reduce the risk of injury identified in

paragraph (1);

(4) invite interested persons to submit to the Commission,
within such period as the Commission shall specify in the no-
tice (which period shall not be less than 30 days or more than
60 days after the date of publication of the notice), comments
with respect to the risk of injury identified by the Commission,
the regulatory alternatives being considered, and other pos-
sible alternatives for addressing the risk;

(5) invite any person (other than the Commission) to sub-
mit to the Commission, within such period as the Commission
shall specify in the notice (which period shall not be less than
30 days after the date of publication of the notice), an existing
standard or a portion of a standard as a proposed consumer
product safety standard; and

(6) invite any person (other than the Commission) to sub-
mit to the Commission, within such period as the Commission
shall specify in the notice (which period shall not be less than
30 days after the date of publication of the notice), a statement
of intention to modify or develop a voluntary consumer product
safety standard to address the risk of injury identified in para-
graph (1) together with a description of a plan to modify or de-
velop the standard.

The Commission shall transmit such notice within 10 calendar
days to the appropriate Congressional committees.

(b)(1) If the Commission determines that any standard sub-
mitted to it in response to an invitation in a notice published under
subsection (a)(5) if promulgated (in whole, in part, or in combina-
tion with any other standard submitted to the Commission or any
part of such a standard) as a consumer product safety standard,
would eliminate or adequately reduce the risk of the injury identi-
fied in the notice! under subsection (a)(1), the Commission may
publish such standard, in whole, in part, or in such combination
and with nonmaterial modifications, as a proposed consumer prod-
uct safety rule.

(2) If the Commission determines that—

(A) compliance with any standard submitted to it in re-
sponse to an invitation in a notice published under subsection
(a)(6) is likely to result in the elimination or adequate reduc-
tion of the risk of injury identified in the notice !, and

(B) it is likely that there will be substantial compliance
with such standard,

the Commission shall terminate any proceeding to promulgate a
consumer product safety rule respecting such risk of injury and
shall publish in the Federal Register a notice which includes the
determination of the Commission and which notifies the public that
the Commission will rely on the voluntary standard to eliminate or
reduce the risk of injury, except that the Commission shall termi-
nate any such proceeding and rely on a voluntary standard only if
such voluntary standard is in existence. For purposes of this sec-
tion, a voluntary standard shall be considered to be in existence

1Section 204(a)(1)(B) of Public Law 110-314 amends subsection (b) by striking “in the notice”
in subsection (b) and inserting “in a notice”. The amendment did not specify which occurrence
of the phrase “in the notice” to strike. Therefore, the amendment was not carried out.
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when it is finally approved by the organization or other person
which developed such standard, irrespective of the effective date of
the standard. Before relying upon any voluntary consumer product
safety standard, the Commission shall afford interested persons
(including manufacturers, consumers, and consumer organizations)
a reasonable opportunity to submit written comments regarding
such standard. The Commission shall consider such comments in
making any determination regarding reliance on the involved vol-
untary standard under this subsection.

(¢) No consumer product safety rule may be proposed by the
Commission unless the Commission publishes in the Federal Reg-
ister the text of the proposed rule, including any alternatives,
which the Commission proposes to promulgate, together with a pre-
liminary regulatory analysis containing—

(1) a preliminary description of the potential benefits and
potential costs of the proposed rule, including any benefits or
costs that cannot be quantified in monetary terms, and an
identification of those likely to receive the benefits and bear
the costs;

(2) a discussion of the reasons any standard or portion of
a standard submitted to the Commission under subsection
(a)(5) was not published by the Commission as the proposed
rule or part of the proposed rule;

(3) a discussion of the reasons for the Commission’s pre-
liminary determination that efforts proposed under subsection
(a)(6) and assisted by the Commission as required by section
5(a)(3) would not, within a reasonable period of time, be likely
to result in the development of a voluntary consumer product
safety standard that would eliminate or adequately reduce the
risk of injury addressed by the proposed rule; and

(4) a description of any reasonable alternatives to the pro-
posed rule, together with a summary description of their poten-
tial costs and benefits, and a brief explanation of why such al-
ternatives should not be published as a proposed rule.

The Commission shall transmit such notice within 10 calendar
days to the appropriate Congressional committees. Any proposed
consumer product safety rule shall be issued within twelve months
after the date of publication of the notice, unless the Commission
determines that such proposed rule is not reasonably necessary to
eliminate or reduce the risk of injury associated with the product
or is not in the public interest. The Commission may extend the
twelve-month period for good cause. If the Commission extends
such period, it shall immediately transmit notice of such extension
to the appropriate Congressional committees. Such notice shall in-
clude an explanation of the reasons for such extension, together
with an estimate of the date by which the Commission anticipates
such rulemaking will be completed. The Commission shall publish
notice of such extension and the information submitted to the Con-
gress in the Federal Register. Nothing in this subsection shall pre-
clude any person from submitting an existing standard or portion
of a standard as a proposed consumer product safety standard.

(d)(1) Within 60 days after the publication under subsection (c)
of a proposed consumer product safety rule respecting a risk of in-
jury associated with a consumer product, the Commission shall—
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(A) promulgate a consumer product safety rule respecting
the risk of injury associated with such product, if it makes the
findings required under subsection (f), or

(B) withdraw the applicable notice of proposed rulemaking
if it determines that such rule is not (i) reasonably necessary
to eliminate or reduce an unreasonable risk of injury associ-
ated with the product, or (ii) in the public interest;

except that the Commission may extend such 60-day period for
good cause shown (if it publishes its reasons therefor in the Federal
Register).

(2) Consumer product safety rules shall be promulgated in ac-
cordance with section 553 of title 5, United States Code, except
that the Commission shall give interested persons an opportunity
for the oral presentation of data, views, or arguments, in addition
to an opportunity to make written submissions. A transcript shall
be kept of any oral presentation.

(e) A consumer product safety rule shall express in the rule
itself the risk of injury which the standard is designed to eliminate
or reduce. In promulgating such a rule the Commission shall con-
sider relevant available product data including the results of re-
search, development, testing, and investigation activities conducted
generally and pursuant to this Act. In the promulgation of such a
rule the Commission shall also consider and take into account the
special needs of elderly and handicapped persons to determine the
extent to which such persons may be adversely affected by such
rule.

(f)(1) Prior to promulgating a consumer product safety rule, the
Commission shall consider, and shall make appropriate findings for
inclusion in such rule with respect to—

(A) the degree and nature of the risk of injury the rule is
designed to eliminate or reduce;

(B) the approximate number of consumer products, or
types or classes thereof, subject to such rule;

(C) the need of the public for the consumer products sub-
ject to such rule, and the probable effect of such rule upon the
uti(liity, cost, or availability of such products to meet such need;
an

(D) any means of achieving the objective of the order while
minimizing adverse effects on competition or disruption or dis-
location of manufacturing and other commercial practices con-
sistent with the public health and safety.

(2) The Commission shall not promulgate a consumer product
safety rule unless it has prepared, on the basis of the findings of
the Commission under paragraph (1) and on other information be-
fore the Commission, a final regulatory analysis of the rule con-
taining the following information:

(A) A description of the potential benefits and potential
costs of the rule, including costs and benefits that cannot be
quantified in monetary terms, and the identification of those
likely to receive the benefits and bear the costs.

(B) A description of any alternatives to the final rule which
were considered by the Commission, together with a summary
description of their potential benefits and costs and a brief ex-
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planation of the reasons why these alternatives were not cho-

sen.

(C) A summary of any significant issues raised by the com-
ments submitted during the public comment period in response
to the preliminary regulatory analysis, and a summary of the
assessment by the Commission of such issues.

Thle Commission shall publish its final regulatory analysis with the
rule.

(8) The Commission shall not promulgate a consumer product
safety rule unless it finds (and includes such finding in the rule)—

(A) that the rule (including its effective date) is reasonably
necessary to eliminate or reduce an unreasonable risk of injury
associated with such product;

(B) that the promulgation of the rule is in the public inter-
est;

(C) in the case of a rule declaring the product a banned
hazardous product, that no feasible consumer product safety
standard under this Act would adequately protect the public
from the unreasonable risk of injury associated with such prod-
uct;

(D) in the case of a rule which relates to a risk of injury
with respect to which persons who would be subject to such
rule have adopted and implemented a voluntary consumer
product safety standard, that—

(i) compliance with such voluntary consumer product
safety standard is not likely to result in the elimination or
adequate reduction of such risk of injury; or

(i1) it is unlikely that there will be substantial compli-
ance with such voluntary consumer product safety stand-
ard;

(E) that the benefits expected from the rule bear a reason-
able relationship to its costs; and

(F) that the rule imposes the least burdensome require-
ment which prevents or adequately reduces the risk of injury
for which the rule is being promulgated.

(4)(A) Any preliminary or final regulatory analysis prepared
under subsection (c¢) or (f)(2) shall not be subject to independent ju-
dicial review, except that when an action for judicial review of a
rule is instituted, the contents of any such regulatory analysis shall
constitute part of the whole rulemaking record of agency action in
connection with such review.

(B) The provisions of subparagraph (A) shall not be construed
to alter the substantive or procedural standards otherwise applica-
ble to judicial review of any action by the Commission.

(g)(1) Each consumer product safety rule shall specify the date
such rule is to take effect not exceeding 180 days from the date
promulgated, unless the Commission finds, for good cause shown,
that a later effective date is in the public interest and publishes its
reasons for such finding. The effective date of a consumer product
safety standard under this Act shall be set at a date at least 30
days after the date of promulgation unless the Commission for good
cause shown determines that an earlier effective date is in the pub-
lic interest. In no case may the effective date be set at a date which
is earlier than the date of promulgation. A consumer product safety
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standard shall be applicable only to consumer products manufac-
tured after the effective date.

(2) The Commission may by rule prohibit a manufacturer of a
consumer product from stockpiling any product to which a con-
sumer product safety rule applies, or to which a rule under this Act
or similar rule, regulation, standard, or ban under any other Act
enforced by the Commission applies, so as to prevent such manu-
facturer from circumventing the purpose of such rule, regulation,
standard, or ban. For purposes of this paragraph, the term “stock-
piling” means manufacturing or importing a product between the
date of promulgation of such rule, regulation, standard, or ban and
its effective date at a rate which is significantly greater (as deter-
mined under the rule under this paragraph) than the rate at which
such product was produced or imported during a base period (pre-
scribed in the rule under this paragraph) ending before the date of
promulgation of the rule, regulation, standard, or ban.

(h) The Commission may by rule amend or revoke any con-
sumer product safety rule. Such amendment or revocation shall
specify the date on which it is to take effect which shall not exceed
180 days from the date the amendment or revocation is published
unless the Commission finds for good cause shown that a later ef-
fective date is in the public interest and publishes its reasons for
such finding. Where an amendment involves a material change in
a consumer product safety rule, sections 7 and 8, and subsections
(a) through (g) of this section shall apply. In order to revoke a con-
sumer product safety rule, the Commission shall publish a proposal
to revoke such rule in the Federal Register, and allow oral and
written presentations in accordance with subsection (d)(2) of this
section. It may revoke such rule only if it determines that the rule
is not reasonably necessary to eliminate or reduce an unreasonable
risk of injury associated with the product. Section 11 shall apply
to any amendment of a consumer product safety rule which in-
volves a material change and to any revocation of a consumer prod-
uct safety rule, in the same manner and to the same extent as such
section applies to the Commission’s action in promulgating such a
rule.

(i) The Commission shall grant, in whole or in part, or deny
any petition under section 553(e) of title 5, United States Code, re-
questing the Commission to initiate a rulemaking, within a reason-
able time after the date on which such petition is filed. The Com-
mission shall state the reasons for granting or denying such peti-
tion. The Commission may not deny any such petition on the basis
of a voluntary standard unless the voluntary standard is in exist-
ence at the time of the denial of the petition, the Commission has
determined that the voluntary standard is likely to result in the
elimination or adequate reduction of the risk of injury identified in
the petition, and it is likely that there will be substantial compli-
ance with the standard.

[SEC. 10. Repealed by section 1210 of Public Law 97-35, 95
Stat. 721, August 13, 1981.1
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JUDICIAL REVIEW OF CONSUMER PRODUCT SAFETY RULES

SEc. 11. [15 U.S.C. 2060] (a) Not later than 60 days after a
consumer product safety rule is promulgated by the Commission,
any person adversely affected by such rule, or any consumer or con-
sumer organization, may file a petition with the United States
court of appeals for the District of Columbia or for the circuit in
which such person, consumer, or organization resides or has his
principal place of business for judicial review of such rule. Copies
of the petition shall be forthwith transmitted by the clerk of the
court to the Commission or other officer designated by it for that
purpose and to the Attorney General. The record of the proceedings
on which the Commission based its rule shall be filed in the court
as provided for in section 2112 of title 28, United States Code. For
purposes of this section, the term “record” means such consumer
product safety rule; any notice or proposal published pursuant to
section 7, 8, or 9; the transcript required by section 9(d)(2) of any
oral presentation; any written submission of interested parties; and
any other information which the Commission considers relevant to
such rule.

(b) If the petitioner applies to the court for leave to adduce ad-
ditional data, views, or arguments and shows to the satisfaction of
the court that such additional data, views, or arguments are mate-
rial and that there were reasonable grounds for the petitioner’s
failure to adduce such data, views, or arguments in the proceeding
before the Commission, the court may order the Commission to
provide additional opportunity for the oral presentation of data,
views, or arguments and for written submissions. The Commission
may modify its findings, or make new findings by reason of the ad-
ditional data, views, or arguments so taken and shall file such
modified or new findings, and its recommendation, if any, for the
modification or setting aside of its original rule, with the return of
such additional data, views, or arguments.

(c) Upon the filing of the petition under subsection (a) of this
section the court shall have jurisdiction to review the consumer
product safety rule in accordance with chapter 7 of title 5, United
States Code, and to grant appropriate relief, including interim re-
lief, as provided in such chapter. A court may in the interest of jus-
tice include in such relief an award of the costs of suit, including
reasonable attorneys’ fees (determined in accordance with sub-
section (f)1 and reasonable expert witnesses’ fees. Attorneys’ fees
may be awarded against the United States (or any agency or offi-
cial of the United States) without regard to section 2412 of title 28,
United States Code, or any other provision of law. The consumer
product safety rule shall not be affirmed unless the Commission’s
findings under sections 9(f)(1) and 9(f)(3) are supported by substan-
tial evidence on the record taken as a whole.

(d) The judgment of the court affirming or setting aside, in
whole or in part, any consumer product safety rule shall be final,
subject to review by the Supreme Court of the United States upon
certiorari or certification, as provided in section 1254 of title 28 of
the United States Code.

1So0 in law. The reference in the second sentence of subsection (¢) probably should be followed
by a closing parenthesis.
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(e) The remedies provided for in this section shall be in addi-
tion to and not in lieu of any other remedies provided by law.

(f) For purposes of this section and sections 23(a) and 24, a
reasonable attorney’s fee is a fee (1) which is based upon (A) the
actual time expended by an attorney in providing advice and other
legal services in connection with representing a person in an action
brought under this section, and (B) such reasonable expenses as
may be incurred by the attorney in the provision of such services,
and (2) which is computed at the rate prevailing for the provision
of similar services with respect to actions brought in the court
which is awarding such fee.

(g) EXPEDITED JUDICIAL REVIEW.—

(1) ApPLICATION.—This subsection applies, in lieu of the
preceding subsections of this section, to judicial review of—

(A) any consumer product safety rule promulgated by
the Commission pursuant to section 15(j) (relating to iden-
tification of substantial hazards);

(B) any consumer product safety standard promul-
gated by the Commission pursuant to section 42 (relating
to all-terrain vehicles);

(C) any standard promulgated by the Commission
under section 104 of the Consumer Product Safety Im-
provement Act of 2008 (relating to durable infant and tod-
dler products); and

(D) any consumer product safety standard promul-
gated by the Commission under section 106 of the Con-
sumer Product Safety Improvement Act of 2008 (relating
to mandatory toy safety standards).

(2) IN GENERAL.—Not later than 60 days after the promul-
gation, by the Commission, of a rule or standard to which this
subsection applies, any person adversely affected by such rule
or standard may file a petition with the United States Court
of Appeals for the District of Columbia Circuit for judicial re-
view of such rule. Copies of the petition shall be forthwith
transmitted by the clerk of the court to the Commission or
other officer designated by it for that purpose and to the Attor-
ney General. The record of the proceedings on which the Com-
mission based its rule shall be filed in the court as provided
for in section 2112 of title 28, United States Code.

(3) REVIEW.—Upon the filing of the petition under para-
graph (2) of this subsection, the court shall have jurisdiction to
review the rule in accordance with chapter 7 of title 5, United
States Code, and to grant appropriate relief, including interim
relief, as provided in such chapter.

(4) CONCLUSIVENESS OF JUDGMENT.—The judgment of the
court affirming or setting aside, in whole or in part, any final
rule under this section shall be final, subject to review by the
Supreme Court of the United States upon certiorari or certifi-
cCat(ilon, as provided in section 1254 of title 28, United States

ode.

(5) FURTHER REVIEW.—A rule or standard with respect to
which this subsection applies shall not be subject to judicial re-
view in proceedings under section 17 (relating to imported
products) or in civil or criminal proceedings for enforcement.
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IMMINENT HAZARDS

SeEc. 12. [15 U.S.C. 2061] (a) The Commission may file in a
United States district court an action (1) against an imminently
hazardous consumer product for seizure of such product under sub-
section (b)(2), or (2) against any person who is a manufacturer, dis-
tributor, or retailer of such product, or (3) against both. Such an
action may be filed notwithstanding the existence of a consumer
product safety rule applicable to such product, or the pendency of
any administrative or judicial proceedings under any other provi-
sion of this Act. As used in this section, and hereinafter in this Act,
the term “imminently hazardous consumer product” means a con-
sumer product which presents imminent and unreasonable risk of
death, serious illness, or severe personal injury.

(b)(1) The district court in which such action is filed shall have
jurisdiction to declare such product an imminently hazardous con-
sumer product, and (in the case of an action under subsection
(a)(2)) to grant (as ancillary to such declaration or in lieu thereof)
such temporary or permanent relief as may be necessary to protect
the public from such risk. Such relief may include a mandatory
order requiring the notification of such risk to purchasers of such
product known to the defendant, public notice, the recall, the repair
or the replacement of, or refund for, such product.

(2) In the case of an action under subsection (a)(1), the con-
sumer product may be proceeded against by process of libel for the
seizure and condemnation of such product in any United States dis-
trict court within the jurisdiction of which such consumer product
is found. Proceedings and cases instituted under the authority of
the preceding sentence shall conform as nearly as possible to pro-
ceedings in rem in admiralty.

(c) Where appropriate, concurrently with the filing of such ac-
tion or as soon thereafter as may be practicable, the Commission
shall initiate a proceeding to promulgate a consumer product safety
rule applicable to the consumer product with respect to which such
action is filed.

(d)(1) An action under subsection (a)(2) of this section may be
brought in the United States district court for the District of Co-
lumbia or in any judicial district in which any of the defendants
is found, is an inhabitant or transacts business; and process in
such an action may be served on a defendant in any other district
in which such defendant resides or may be found. Subpenas requir-
ing attendance of witnesses in such an action may run into any
other district. In determining the judicial district in which an ac-
tion may be brought under this section in instances in which such
action may be brought in more than one judicial district, the Com-
mission shall take into account the convenience of the parties.

(2) Whenever proceedings under this section involving substan-
tially similar consumer products are pending in courts in two or
more judicial districts, they shall be consolidated for trial by order
of any such court upon application reasonably made by any party
in interest, upon notice to all other parties in interest.

(e) Notwithstanding any other provision of law, in any action
under this section, the Commission may direct attorneys employed
by it to appear and represent it.



February 17, 2012

Sec. 14 CONSUMER PRODUCT SAFETY ACT 30

(g)1 Nothing in this section shall be construed to require the
Commission, in determining whether to bring an action against a
consumer product or a person under this section, to prepare a com-
parison of the costs that would be incurred in complying with the
relief that may be ordered in such action with the benefits to the
public from such relief.

[SEC. 13. Repealed by section 1211(b) of Public Law 97-35, 95
Stat. 721, August 13, 1981.1

PRODUCT CERTIFICATION AND LABELING

SEc. 14. [15 U.S.C. 20631 (a)!

(1) GENERAL CONFORMITY CERTIFICATION.—Except as pro-
vided in paragraphs (2) and (3), every manufacturer of a prod-
uct which is subject to a consumer product safety rule under
this Act or similar rule, ban, standard, or regulation under any
other Act enforced by the Commission and which is imported
for consumption or warehousing or distributed in commerce
(and the private labeler of such product if such product bears
a private label) shall issue a certificate which—

(A) shall certify, based on a test of each product or
upon a reasonable testing program, that such product com-
plies with all rules, bans, standards, or regulations appli-
cable to the product under this Act or any other Act en-
forced by the Commission; and

(B) shall specify each such rule, ban, standard, or reg-
ulation applicable to the product.

(2) THIRD PARTY TESTING REQUIREMENT.—Effective on the
dates provided in paragraph (3), before importing for consump-
tion or warehousing or distributing in commerce any children’s
product that is subject to a children’s product safety rule, every
manufacturer of such children’s product (and the private label-
er of such children’s product if such children’s product bears a
private label) shall—

(A) submit sufficient samples of the children’s product,
or samples that are identical in all material respects to the
product, to a third party conformity assessment body ac-
credited under paragraph (3) to be tested for compliance
with such children’s product safety rule; and

(B) based on such testing, issue a certificate that cer-
tifies that such children’s product complies with the chil-
dren’s product safety rule based on the assessment of a
third party conformity assessment body accredited to con-
duct such tests.

A manufacturer or private labeler shall issue either a separate
certificate for each children’s product safety rule applicable to
a product or a combined certificate that certifies compliance

1Designation so in law. Subsection (g) of section 12 probably should be subsection (f).

1So in law. Prior to the revision of paragraph (1) in its entirety by section 102(a)(1)(A) of Pub-
lic Law 110-314, the paragraph designation ran into the subsection designation. Also, the
amendment made by paragraph (2) of such section probably should have included “(a)” in ref-
erence to the amended provision. The amendments were executed to subsection (a) in order to
reflect the probable intent of Congress.
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with all applicable children’s product safety rules, in which
case each such rule shall be specified.

(3) SCHEDULE FOR IMPLEMENTATION OF THIRD PARTY TEST-
ING.—

(A) GENERAL APPLICATION.—Except as provided under
subparagraph (F), the requirements of paragraph (2) shall
apply to any children’s product manufactured more than
90 days after the Commission has established and pub-
lished notice of the requirements for accreditation of third
party conformity assessment bodies to assess conformity
with a children’s product safety rule to which such chil-
dren’s product is subject.

(B) TIME LINE FOR ACCREDITATION.—

(1) LEAD PAINT.—Not later than 30 days after the
date of enactment of the Consumer Product Safety Im-
provement Act of 2008, the Commission shall publish
notice of the requirements for accreditation of third
party conformity assessment bodies to assess con-
formity with part 1303 of title 16, Code of Federal
Regulations.

(i1) FULL-SIZE CRIBS; NON FULL-SIZE CRIBS; PAC-
IFIERS.—Not later than 60 days after the date of en-
actment of the Consumer Product Safety Improvement
Act of 2008, the Commission shall publish notice of
the requirements for accreditation of third party con-
formity assessment bodies to assess conformity with
parts 1508, 1509, and 1511 of such title.

(iii) SMALL PARTS.—Not later than 90 days after
the date of enactment of the Consumer Product Safety
Improvement Act of 2008, the Commission shall pub-
lish notice of the requirements for accreditation of
third party conformity assessment bodies to assess
conformity with part 1501 of such title.

(iv) CHILDREN’S METAL JEWELRY.—Not later than
120 days after the date of enactment of the Consumer
Product Safety Improvement Act of 2008, the Commis-
sion shall publish notice of the requirements for ac-
creditation of third party conformity assessment bod-
ies to assess conformity with the requirements of sec-
tion 101(a)(2) of such Act with respect to children’s
metal jewelry.

(v) BABY BOUNCERS, WALKERS, AND JUMPERS.—Not
later than 210 days after the date of enactment of the
Consumer Product Safety Improvement Act of 2008,
the Commission shall publish notice of the require-
ments for accreditation of third party conformity as-
sessment bodies to assess conformity with parts
1500.18(a)(6) and 1500.86(a) of such title.

(vi) ALL OTHER CHILDREN'S PRODUCT SAFETY
RULES.—The Commission shall publish notice of the
requirements for accreditation of third party con-
formity assessment bodies to assess conformity with
other children’s product safety rules at the earliest
practicable date, but in no case later than 10 months
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after the date of enactment of the Consumer Product

Safety Improvement Act of 2008, or, in the case of

children’s product safety rules established or revised 1

year or more after such date of enactment, not later

than 90 days before such rules or revisions take effect.

(C) ACCREDITATION.—Accreditation of third party con-
formity assessment bodies pursuant to the requirements
established under subparagraph (B) may be conducted ei-
ther by the Commission or by an independent accredita-
tion organization designated by the Commission.

(D) PERIODIC REVIEW.—The Commission shall periodi-
cally review and revise the accreditation requirements es-
tablished under subparagraph (B) to ensure that the re-
quirements assure the highest conformity assessment body
quality that is feasible.

(E) PUBLICATION OF ACCREDITED ENTITIES.—The Com-
mission shall maintain on its Internet website an up-to-
date list of entities that have been accredited to assess
conformity with children’s product safety rules in accord-
ance with the requirements published by the Commission
under this paragraph.

(F) EXTENSION.—If the Commission determines that
an insufficient number of third party conformity assess-
ment bodies have been accredited to permit certification
for a children’s product safety rule under the accelerated
schedule required by this paragraph, the Commission may
extend the deadline for certification to such rule by not
more than 60 days.

(G) RULEMAKING.—Until the date that is 3 years after
the Consumer Product Safety Improvement Act of 2008,
Commission proceedings under this paragraph shall be ex-
empt from the requirements of sections 553 and 601
through 612 of title 5, United States Code.

(4) In the case of a consumer product for which there is more
than one manufacturer or more than one private labeler, the Com-
mission may by rule designate one or more of such manufacturers
or one or more of such private labelers (as the case may be) as the
persons who shall issue the certificate required under paragraph
(1), (2), or (3), and may exempt all other manufacturers of such
product or all other private labelers of the product (as the case may
be) from the requirement under paragraph (1), (2), or (3) to issue
a certificate with respect to such product.

(5)(A) Effective 1 year after the date of enactment of the Con-
sumer Product Safety Improvement Act of 2008, the manufacturer
of a children’s product shall place permanent, distinguishing marks
on the product and its packaging, to the extent practicable, that
will enable—

(i) the manufacturer to ascertain the location and date of
production of the product, cohort information (including the
batch, run number, or other identifying characteristic), and
any other information determined by the manufacturer to fa-
cilitate ascertaining the specific source of the product by ref-
erence to those marks; and
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(i) the ultimate purchaser to ascertain the manufacturer
or private labeler, location and date of production of the prod-
uct, and cohort information (including the batch, run number,
or other identifying characteristic).

(B) The Commission may, by regulation, exclude a specific
product or class of products from the requirements in subpara-
graph (A) if the Commission determines that it is not practicable
for such product or class of products to bear the marks required by
such subparagraph. The Commission may establish alternative re-
quirements for any product or class of products excluded under the
preceding sentence consistent with the purposes described in
clauses (1) and (ii) of subparagraph (A).

(b) The Commission may by rule prescribe reasonable testing
programs for any product which is subject to a consumer product
safety rule under this Act, or a similar rule, regulation, standard,
or ban under any other Act enforced by the Commission, and for
which a certificate is required under subsection (a). Any test or
testing program on the basis of which a certificate is issued under
subsection (a) may, at the option of the person required to certify
the product, be conducted by an independent third party qualified
to perform such tests, unless the Commission, by rule, requires
testing by an independent third party for a particular rule, regula-
tion, standard, or ban, or for a particular class of products.

(¢) The Commission may by rule require the use and prescribe
the form and content of labels which contain the following informa-
tion (or that portion of it specified in the rule)—

(1) The date and place of manufacture of any consumer
product.

(2) The cohort information (including the batch, run num-
ber, or other identifying characteristic) of the product.

(3) A suitable identification of the manufacturer of the con-
sumer product, unless the product bears a private label in
which case it shall identify the private labeler and shall also
contain a code mark which will permit the seller of such prod-
uct to identify the manufacturer thereof to the purchaser upon
his request.

(4) In the case of a consumer product subject to a con-
sumer product safety rule, a certification that the product
meets all applicable consumer product safety standards and a
specification of the standards which are applicable.

Such labels, where practicable, may be required by the Commission
to be permanently marked on or affixed to any such consumer
product. The Commission may, in appropriate cases, permit infor-
mation required under paragraphs (1) and (2) of this subsection to
be coded.

(d) ADDITIONAL REGULATIONS FOR THIRD PARTY TESTING.—

(1) AupiT.—Not later than 10 months after the date of en-
actment of the Consumer Product Safety Improvement Act of
2008, the Commission shall by regulation establish require-
ments for the periodic audit of third party conformity assess-
ment bodies as a condition for the continuing accreditation of
such conformity assessment bodies under subsection (a)(3)(C).

(2) COMPLIANCE; CONTINUING TESTING.—Not later than 15
months after the date of enactment of the Consumer Product
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Safety Improvement Act of 2008, the Commission shall by reg-
ulation—

(A) initiate a program by which a manufacturer or pri-
vate labeler may label a consumer product as complying
with the certification requirements of subsection (a); and

(B) establish protocols and standards—

(i) for ensuring that a children’s product tested for
compliance with an applicable children’s product safe-
ty rule is subject to testing periodically and when
there has been a material change in the product’s de-
sign or manufacturing process, including the sourcing
of component parts;

(i1) for the testing of representative samples to en-
sure continued compliance;

(iii) for verifying that a children’s product tested
by a conformity assessment body complies with appli-
cable children’s product safety rules; and

(iv) for safeguarding against the exercise of undue
influence on a third party conformity assessment body
by a manufacturer or private labeler.

(3) REDUCING THIRD PARTY TESTING BURDENS.—

(A) ASSeESSMENT.—Not later than 60 days after the
date of enactment of this paragraph, the Commission shall
seek public comment on opportunities to reduce the cost of
third party testing requirements consistent with assuring
compliance with any applicable consumer product safety
rule, ban, standard, or regulation. The request for public
comment shall include the following:

(1) The extent to which the use of materials sub-
ject to regulations of another government agency that
requires third party testing of those materials may
provide sufficient assurance of conformity with an ap-
plicable consumer product safety rule, ban, standard,
or regulation without further third party testing.

(ii) The extent to which modification of the certifi-
cation requirements may have the effect of reducing
redundant third party testing by or on behalf of 2 or
more importers of a product that is substantially simi-
lar or identical in all material respects.

(iii) The extent to which products with a substan-
tial number of different components subject to third
party testing may be evaluated to show compliance
with an applicable rule, ban, standard, or regulation
by third party testing of a subset of such components
selected by a third party conformity assessment body.

(iv) The extent to which manufacturers with a
substantial number of substantially similar products
subject to third party testing may reasonably make
use of sampling procedures that reduce the overall test
burden without compromising the benefits of third
party testing.

(v) The extent to which evidence of conformity
with other national or international governmental
standards may provide assurance of conformity to con-
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sumer product safety rules, bans, standards, or regula-

tions applicable under this Act.

(vi) The extent to which technology, other than
the technology already approved by the Commission,
exists for third party conformity assessment bodies to
test or to screen for testing consumer products subject
to a third party testing requirement.

(vii) Other techniques for lowering the cost of
third party testing consistent with assuring compli-
ance with the applicable consumer product safety
rules, bans, standards, and regulations.

(B) REGULATIONS.—Following the public comment pe-
riod described in subparagraph (A), but not later than 1
year after the date of enactment of this paragraph, the
Commission shall review the public comments and may
prescribe new or revised third party testing regulations if
it determines that such regulations will reduce third party
testing costs consistent with assuring compliance with the
applicable consumer product safety rules, bans, standards,
and regulations.

(C) REPORT.—If the Commission determines that it
lacks authority to implement an opportunity for reducing
the costs of third-party testing consistent with assuring
compliance with the applicable consumer product safety
rules, bans, standards, and regulations, it shall transmit a
report to Congress reviewing those opportunities, along
with any recommendations for any legislation to permit
such implementation.

(4) SPECIAL RULES FOR SMALL BATCH MANUFACTURERS.—

(A) SPECIAL CONSIDERATION; EXEMPTION.—

(i) CONSIDERATION; ALTERNATIVE REQUIRE-
MENTS.—Subject to subparagraph (C), in implementing
third party testing requirements under this section,
the Commission shall take into consideration any eco-
nomic, administrative, or other limits on the ability of
small batch manufacturers to comply with such re-
quirements and shall, after notice and a hearing, pro-
vide alternative testing requirements for covered prod-
ucts manufactured by small batch manufacturers in
lieu of those required under subsection (a) or (b). Any
such alternative requirements shall provide for rea-
sonable methods to assure compliance with any appli-
cable consumer product safety rule, ban, standard, or
regulation. The Commission may allow such alter-
native testing requirements for small batch manufac-
turers with respect to a specific product or product
class or with respect to a specific safety rule, ban,
standard, or regulation, or portion thereof.

(11)) EXEMPTION.—If the Commission determines
that no alternative testing requirement is available or
economically practicable, it shall exempt small batch
manufacturers from third party testing requirements
under subsections (a) and (b).
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(iii) CERTIFICATION.—In lieu of or as part of any
alternative testing requirements provided under
clause (i), the Commission may allow certification of a
product to an applicable consumer product safety rule,
ban, standard, or regulation, or portion thereof, based
on documentation that the product complies with an-
other national or international governmental standard
or safety requirement that the Commission determines
is the same or more stringent than the consumer prod-
uct safety rule, ban, standard, or regulation, or portion
thereof. Any such certification shall only be allowed to
the extent of the equivalency with a consumer product
safety rule, ban, standard, or regulation and not to
any other part of the consumer product safety rule,
ban, standard, or regulation.

(iv) RESTRICTION.—Except as provided in subpara-
graph (C), and except where the Commission deter-
mines that the manufacturer does not meet the defini-
tion of a small batch manufacturer, for any small
batch manufacturer registered pursuant to subpara-
graph (B), the Commission may not require third
party testing of a covered product by a third party con-
formity assessment body until the Commission has
provided either an alternative testing requirement or
an exemption in accordance with clause (i) or (ii), re-
spectively.

(B) REGISTRATION.—Any small batch manufacturer
that utilizes alternative requirements or an exemption
under this paragraph shall register with the Commission
prior to using such alternative requirements or exemptions
pursuant to any guidelines issued by the Commission to
carry out this requirement.

(C) LiMITATION.—The Commission shall not provide or
permit to continue in effect any alternative requirements
or exemption from third party testing requirements under
this paragraph where it determines, based on notice and
a hearing, that full compliance with subsection (a) or (b)
is reasonably necessary to protect public health or safety.
The Commission shall not provide any alternative require-
ments or exemption for—

(1) any of the third party testing requirements de-
scribed in clauses (i) through (v) of subsection
(a)(3)(B); or

(ii) durable infant or toddler products, as defined
in section 104(f) of the Consumer Product Safety Im-
provement Act of 2008 (15 U.S.C. 2056a(f)).

(D) SUBSEQUENT MANUFACTURER.—Nothing in this
paragraph shall be construed to affect third party testing
or any other requirements with respect to a subsequent
manufacturer or other entity that uses components pro-
vided by one or more small batch manufacturers.

(E) DeFINITIONS.—For purposes of this paragraph—

(i) the term “covered product” means a consumer
product manufactured by a small batch manufacturer
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where no more than 7,500 units of the same product
were manufactured in the previous calendar year; and

(ii) the term “small batch manufacturer” means a
manufacturer that had no more than $1,000,000 in
total gross revenue from sales of all consumer prod-
ucts in the previous calendar year. The dollar amount
contained in this paragraph shall be adjusted annually
by the percentage increase in the Consumer Price
Index for all urban consumers published by the De-
partment of Labor.

For purposes of determining the total gross revenue for all
sales of all consumer products of a manufacturer under
this subparagraph, such total gross revenue shall be con-
sidered to include all gross revenue from all sales of all
consumer products of each entity that controls, is con-
trolled by, or is under common control with such manufac-
turer. The Commission shall take steps to ensure that all
relevant business affiliations are considered in deter-
mining whether or not a manufacturer meets this defini-
tion.

(5) EXCLUSION FROM THIRD PARTY TESTING.—

(A) CERTAIN PRINTED MATERIALS.—

(i) IN GENERAL.—The third party testing require-
ments established under subsection (a) shall not apply
to ordinary books or ordinary paper-based printed ma-
terials.

(i1) DEFINITIONS.—

(I) ORDINARY BOOK.—The term “ordinary
book” means a book printed on paper or card-
board, printed with inks or toners, and bound and
finished using a conventional method, and that is
intended to be read or has educational value. Such
term does not include books with inherent play
value, books designed or intended for a child 3
years of age or younger, and does not include any
toy or other article that is not a book that is sold
or packaged with an ordinary book.

(II) ORDINARY PAPER-BASED PRINTED MATE-
RIALS.—The term “ordinary paper-based printed
materials” means materials printed on paper or
cardboard, such as magazines, posters, greeting
cards, and similar products, that are printed with
inks or toners and bound and finished using a
conventional method.

(IIT) ExcLUSIONS.—Such terms do not include
books or printed materials that contain compo-
nents that are printed on material other than
paper or cardboard or contain nonpaper-based
components such as metal or plastic parts or ac-
cessories that are not part of the binding and fin-
ishing materials used in a conventional method.

(B) METAL COMPONENT PARTS OF BICYCLES.—The third
party testing requirements established under subsection
(a) shall not apply to metal component parts of bicycles
February 17, 2012
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with respect to compliance with the lead content limits in

place pursuant to section 101(b)(6) of the Consumer Prod-

uct Safety Improvement Act of 2008.

(e) WITHDRAWAL OF ACCREDITATION.—

(1) IN GENERAL.—The Commission may withdraw its ac-
creditation or its acceptance of the accreditation of a third
party conformity assessment body accredited under this section
if the Commission finds, after notice and investigation, that—

(A) a manufacturer, private labeler, or governmental
entity has exerted undue influence on such conformity as-
sessment body or otherwise interfered with or com-
promised the integrity of the testing process with respect
to the certification of a children’s product under this sec-
tion; or

(B) such conformity assessment body failed to comply
with an applicable protocol, standard, or requirement es-
tablished by the Commission under subsection (d).

(2) PROCEDURE.—In any proceeding to withdraw the ac-
creditation of a conformity assessment body, the Commission—

(A) shall consider the gravity of the conformity assess-
ment body’s action or failure to act, including—

(1) whether the action or failure to act resulted in
injury, death, or the risk of injury or death;

(i) whether the action or failure to act constitutes
an isolated incident or represents a pattern or prac-
tice; and

(iii) whether and when the conformity assessment
body initiated remedial action; and
(B) may—

(i) withdraw its acceptance of the accreditation of
the conformity assessment body on a permanent or
temporary basis; and

(ii) establish requirements for reaccreditation of
the conformity assessment body.

(3) FAILURE TO COOPERATE.—The Commission may sus-
pend the accreditation of a conformity assessment body if it
fails to cooperate with the Commission in an investigation
under this section.

(f) DEFINITIONS.—In this section:

(1) CHILDREN’S PRODUCT SAFETY RULE.—The term “chil-
dren’s product safety rule” means a consumer product safety
rule under this Act or similar rule, regulation, standard, or ban
under any other Act enforced by the Commission, including a
rule declaring a consumer product to be a banned hazardous
product or substance.

(2) THIRD PARTY CONFORMITY ASSESSMENT BODY.—

(A) IN GENERAL.—The term ‘third party conformity as-
sessment body’ means a conformity assessment body that,
except as provided in subparagraph (D), is not owned,
managed, or controlled by the manufacturer or private la-
beler of a product assessed by such conformity assessment
body.
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(B) GOVERNMENTAL PARTICIPATION.—Such term may
include an entity that is owned or controlled in whole or
in part by a government if—

(i) to the extent practicable, manufacturers or pri-
vate labelers located in any nation are permitted to
choose conformity assessment bodies that are not
owned or controlled by the government of that nation;

(i) the entity’s testing results are not subject to
undue influence by any other person, including an-
other governmental entity;

(iii) the entity is not accorded more favorable
treatment than other third party conformity assess-
ment bodies in the same nation who have been accred-
ited under this section;

(iv) the entity’s testing results are accorded no
greater weight by other governmental authorities than
those of other third party conformity assessment bod-
ies accredited under this section; and

(v) the entity does not exercise undue influence
over other governmental authorities on matters affect-
ing its operations or on decisions by other govern-
mental authorities controlling distribution of products
based on outcomes of the entity’s conformity assess-
ments.

(C) TESTING AND CERTIFICATION OF ART MATERIALS
AND PRODUCTS.—A certifying organization (as defined in
appendix A to section 1500.14(b)(8) of title 16, Code of Fed-
eral Regulations (or any successor regulation or ruling))
meets the requirements of subparagraph (A) with respect
to the certification of art material and art products re-
quired under this section or by regulations prescribed
under the Federal Hazardous Substances Act (15 U.S.C.
1261 et seq.).

(D) FIREWALLED CONFORMITY ASSESSMENT BODIES.—
Upon request, the Commission may accredit a conformity
assessment body that is owned, managed, or controlled by
a manufacturer or private labeler as a third party con-
f(})lrmity assessment body if the Commission by order finds
that—

(1) accreditation of the conformity assessment body
would provide equal or greater consumer safety pro-
tection than the manufacturer’s or private labeler’s
use of an independent third party conformity assess-
ment body; and

(ii) the conformity assessment body has estab-
lished procedures to ensure that—

(I) its test results are protected from undue
influence by the manufacturer, private labeler or
other interested party;

(IT) the Commission is notified immediately of
any attempt by the manufacturer, private labeler
or other interested party to hide or exert undue
influence over test results; and
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(IIT) allegations of undue influence may be re-
ported confidentially to the Commission.

(g) REQUIREMENTS FOR CERTIFICATES.—

(1) IDENTIFICATION OF ISSUER AND CONFORMITY ASSESS-
MENT BODY.—Every certificate required under this section
shall identify the manufacturer or private labeler issuing the
certificate and any third party conformity assessment body on
whose testing the certificate depends. The certificate shall in-
clude, at a minimum, the date and place of manufacture, the
date and place where the product was tested, each party’s
name, full mailing address, telephone number, and contact in-
formation for the individual responsible for maintaining
records of test results.

(2) ENGLISH LANGUAGE.—Every certificate required under
this section shall be legible and all content required by this
section shall be in the English language. A certificate may also
contain the same content in any other language.

(3) AVAILABILITY OF CERTIFICATES.—Every certificate re-
quired under this section shall accompany the applicable prod-
uct or shipment of products covered by the same certificate and
a copy of the certificate shall be furnished to each distributor
or retailer of the product. Upon request, the manufacturer or
private labeler issuing the certificate shall furnish a copy of
the certificate to the Commission.

(4) ELECTRONIC FILING OF CERTIFICATES FOR IMPORTED
PRODUCTS.—In consultation with the Commissioner of Cus-
toms, the Commission may, by rule, provide for the electronic
filing of certificates under this section up to 24 hours before ar-
rival of an imported product. Upon request, the manufacturer
or private labeler issuing the certificate shall furnish a copy to
the Commission and to the Commissioner of Customs.

(h) RULE oF CONSTRUCTION.—Compliance of any children’s
product with third party testing and certification or general con-
formity certification requirements under this section shall not be
construed to exempt such children’s product from any requirement
that such product actually be in conformity with all applicable
rules, regulation, standards, or ban under any Act enforced by the
Commission.

(i) REQUIREMENT FOR ADVERTISEMENTS.—No advertisement for
a consumer product or label or packaging of such product may con-
tain a reference to a consumer product safety rule or a voluntary
consumer product safety standard unless such product conforms
with the applicable safety requirements of such rule or standard.

NOTIFICATION AND REPAIR, REPLACEMENT, OR REFUND

SeEc. 15. [15 U.S.C. 2064] (a) For purposes of this section, the
term “substantial product hazard” means—

(1) a failure to comply with an applicable consumer prod-
uct safety rule under this Act or a similar rule, regulation,
standard, or ban under any other Act enforced by the Commis-
sion which creates a substantial risk of injury to the public, or

(2) a product defect which (because of the pattern of defect,
the number of defective products distributed in commerce, the
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severity of the risk, or otherwise) creates a substantial risk of

injury to the public.

(b) Every manufacturer of a consumer product, or other prod-
uct or substance over which the Commission has jurisdiction under
any other Act enforced by the Commission (other than motor vehi-
cle equipment as defined in section 30102(a)(7) of title 49, United
States Code), distributed in commerce, and every distributor and
retailer of such product, who obtains information which reasonably
supports the conclusion that such product—

(1) fails to comply with an applicable consumer product
safety rule or with a voluntary consumer product safety stand-
ard upon which the Commission has relied under section 9;

(2) fails to comply with any other rule, regulation, stand-
ard, or ban under this Act or any other Act enforced by the
Commission;

(3) contains a defect which could create a substantial prod-
uct hazard described in subsection (a)(2); or

(4) creates an unreasonable risk of serious injury or death,

shall immediately inform the Commission of such failure to comply,
of such defect, or of such risk, unless such manufacturer, dis-
tributor, or retailer has actual knowledge that the Commission has
been adequately informed of such defect, failure to comply, or such
risk. A report provided under paragraph (2) may not be used as the
basis for criminal prosecution of the reporting person under section
5 of the Federal Hazardous Substances Act (15 U.S.C. 1264), except
for offenses which require a showing of intent to defraud or mis-
lead.

(c)(1) If the Commission determines (after affording interested
persons, including consumers and consumer organizations, an op-
portunity for a hearing in accordance with subsection (f) of this sec-
tion) that a product distributed in commerce presents a substantial
product hazard and that notification is required in order to ade-
quately protect the public from such substantial product hazard, or
if the Commission, after notifying the manufacturer, determines a
product to be an imminently hazardous consumer product and has
filed an action under section 12, the Commission may order the
manufacturer or any distributor or retailer of the product to take
any one or more of the following actions:

(A) To cease distribution of the product.

(B) To notify all persons that transport, store, distribute,
or otherwise handle the product, or to which the product has
been transported, sold, distributed, or otherwise handled, to
cease immediately distribution of the product.

(C) To notify appropriate State and local public health offi-
cials.

(D) To give public notice of the defect or failure to comply,
including posting clear and conspicuous notice on its Internet
website, providing notice to any third party Internet website on
which such manufacturer, retailer, distributor, or licensor has
placed the product for sale, and announcements in languages
other than English and on radio and television where the Com-
mission determines that a substantial number of consumers to
whom the recall is directed may not be reached by other notice.
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(E) To mail notice to each person who is a manufacturer,
distributor, or retailer of such product.

(F) To mail notice to every person to whom the person re-
quired to give notice knows such product was delivered or sold.

Any such order shall specify the form and content of any notice re-
quired to be given under such order.

(2) The Commission may require a notice described in para-
graph (1) to be distributed in a language other than English if the
Commission determines that doing so is necessary to adequately
protect the public.

(3) If a district court determines, in an action filed under sec-
tion 12, that the product that is the subject of such action is not
an imminently hazardous consumer product, the Commission shall
rescind any order issued under this subsection with respect to such
product.

(d)(1) If the Commission determines (after affording interested
parties, including consumers and consumer organizations, an op-
portunity for a hearing in accordance with subsection (f)) that a
product distributed in commerce presents a substantial product
hazard and that action under this subsection is in the public inter-
est, it may order the manufacturer or any distributor or retailer of
such product to provide the notice required by subsection (¢) and
to take any one or more of the following actions it determines to
be in the public interest:

(A) To bring such product into conformity with the require-
ments of the applicable rule, regulation, standard, or ban or to
repair the defect in such product.

(B) To replace such product with a like or equivalent prod-
uct which complies with the applicable rule, regulation, stand-
ard, or ban or which does not contain the defect.

(C) To refund the purchase price of such product (less a
reasonable allowance for use, if such product has been in the
possession of a consumer for one year or more (i) at the time
of public notice under subsection (c), or (ii) at the time the con-
sumer receives actual notice of the defect or noncompliance,
whichever first occurs).

(2) An order under this subsection shall also require the person
to whom it applies to submit a plan, for approval by the Commis-
sion, for taking action under whichever of the preceding subpara-
graphs under which such person has been ordered to act. The Com-
mission shall specify in the order the persons to whom refunds
must be made if the Commission orders the action described in
subparagraph (C)..1 An order under this subsection may prohibit
the person to whom it applies from manufacturing for sale, offering
for sale, distributing in commerce, or importing into the customs
territory of the United States (as defined in general note 2 of the
Harmonized Tariff Schedule of the United States), or from doing
any combination of such actions, the product with respect to which
the order was issued.

(3)(A) If the Commission approves an action plan, it shall indi-
cate its approval in writing.

1S0 in law.



February 17, 2012

43 CONSUMER PRODUCT SAFETY ACT Sec. 15

(B) If the Commission finds that an approved action plan is not
effective or appropriate under the circumstances, or that the manu-
facturer, retailer, or distributor is not executing an approved action
plan effectively, the Commission may, by order, amend, or require
amendment of, the action plan. In determining whether an ap-
proved plan is effective or appropriate under the circumstances, the
Commission shall consider whether a repair or replacement
changes the intended functionality of the product.

(C) If the Commission determines, after notice and opportunity
for comment, that a manufacturer, retailer, or distributor has
failed to comply substantially with its obligations under its action
plan, the Commission may revoke its approval of the action plan.
The manufacturer, retailer, or distributor to which the action plan
applies may not distribute in commerce the product to which the
action plan relates after receipt of notice of a revocation of the ac-
tion plan.

(e)(1) No charge shall be made to any person (other than a
manufacturer, distributor, or retailer) who avails himself of any
remedy provided under an order issued under subsection (d), and
the person subject to the order shall reimburse each person (other
than a manufacturer, distributor, or retailer) who is entitled to
such a remedy for any reasonable and foreseeable expenses in-
curred by such person in availing himself of such remedy.

(2) An order issued under subsection (c) or (d) with respect to
a product may require any person who is a manufacturer, dis-
tributor, or retailer of the product to reimburse any other person
who is a manufacturer, distributor, or retailer of such product for
such other person’s expenses in connection with carrying out the
order, if the Commission determines such reimbursement to be in
the public interest.

(£)(1) Except as provided in paragraph (2), an order under sub-
section (c) or (d) may be issued only after an opportunity for a
hearing in accordance with section 554 of title 5, United States
Code, except that, if the Commission determines that any person
who wishes to participate in such hearing is a part of a class of
participants who share an identity of interest, the Commission may
limit such person’s participation in such hearing to participation
through a single representative designated by such class (or by the
Commission if such class fails to designate such a representative).
Any settlement offer which is submitted to the presiding officer at
a hearing under this subsection shall be transmitted by the officer
to the Commission for its consideration unless the settlement offer
is clearly frivolous or duplicative of offers previously made.

(2) The requirement for a hearing in paragraph (1) shall not
apply to an order issued under subsection (c) or (d) relating to an
imminently hazardous consumer product with regard to which the
Commission has filed an action under section 12.

(g)(1) If the Commission has initiated a proceeding under this
section for the issuance of an order under subsection (d) with re-
spect to a product which the Commission has reason to believe pre-
sents a substantial product hazard, the Commission (without re-
gard to section 27(b)(7)), or the Attorney General may, in accord-
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ance with [section]! 12(d)(1), apply to a district court of the United
States for the issuance of a preliminary injunction to restrain the
distribution in commerce of such product pending the completion of
such proceeding. If such a preliminary injunction has been issued,
the Commission (or the Attorney General if the preliminary injunc-
tion was issued upon an application of the Attorney General) may
apply to the issuing court for extensions of such preliminary injunc-
tion.

(2) Any preliminary injunction, and any extension of a prelimi-
nary injunction, issued under this subsection with respect to a
product shall be in effect for such period as the issuing court pre-
scribes not to exceed a period which extends beyond the thirtieth
day from the date of the issuance of the preliminary injunction (or,
in the case of a preliminary injunction which has been extended,
the date of its extension) or the date of the completion or termi-
nation of the proceeding under this section respecting such product,
whichever date occurs first.

(8) The amount in controversy requirement of section 1331 of
title 28, United States Code, does not apply with respect to the ju-
risdiction of a district court of the United States to issue or exend?
a preliminary injunction under this subsection.

(h) Nothing in this section shall be construed to require the
Commission, in determining that a product distributed in com-
merce presents a substantial product hazard and that notification
or other action under this section should be taken, to prepare a
comparison of the costs that would be incurred in providing notifi-
cation or taking other action under this section with the benefits
from such notification or action.

(i) REQUIREMENTS FOR RECALL NOTICES.—

(1) GUIDELINES.—Not later than 180 days after the date of
enactment of the Consumer Product Safety Improvement Act of
2008, the Commission shall, by rule, establish guidelines set-
ting forth a uniform class of information to be included in any
notice required under an order under subsection (c) or (d) of
this section or under section 12. Such guidelines shall include
any information that the Commission determines would be
helpful to consumers in—

(A) identifying the specific product that is subject to
such an order;

(B) understanding the hazard that has been identified
with such product (including information regarding inci-
dents or injuries known to have occurred involving such
product); and

(C) understanding what remedy, if any, is available to
a consumer who has purchased the product.

(2) CONTENT.—Except to the extent that the Commission
determines with respect to a particular product that one or
more of the following items is unnecessary or inappropriate
under the circumstances, the notice shall include the following:

(A) description of the product, including—

1Omission of the word “section” in section 15(g)(1) so in law.
1 Misspelling in section 15(g)(3) so in law. Probably should be “extend”.
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(1) the model number or stock keeping unit (SKU)
number of the product;

(i1) the names by which the product is commonly
known; and

(ii1) a photograph of the product.

(B) A description of the action being taken with re-
spect to the product.

(C) The number of units of the product with respect to
which the action is being taken.

(D) A description of the substantial product hazard
and the reasons for the action.

(E) An identification of the manufacturers and signifi-
cant retailers of the product.

(F) The dates between which the product was manu-
factured and sold.

(G) The number and a description of any injuries or
deaths associated with the product, the ages of any indi-
viduals injured or killed, and the dates on which the Com-
mission received information about such injuries or deaths.

(H) A description of—

(i) any remedy available to a consumer;

(ii) any action a consumer must take to obtain a
remedy; and

(iii) any information a consumer needs in order to
obtain a remedy or information about a remedy, such
as mailing addresses, telephone numbers, fax num-
bers, and email addresses.

(I) Other information the Commission deems appro-
priate.

(j) SUBSTANTIAL PRODUCT HAZARD LIST.—

(1) IN GENERAL.—The Commission may specify, by rule, for
any consumer product or class of consumer products, charac-
teristics whose existence or absence shall be deemed a substan-
tial product hazard under subsection (a)(2), if the Commission
determines that—

(A) such characteristics are readily observable and
have been addressed by voluntary standards; and

(B) such standards have been effective in reducing the
risk of injury from consumer products and that there is
substantial compliance with such standards.

(2) JupiciAL REVIEW.—Not later than 60 days after pro-
mulgation of a rule under paragraph (1), any person adversely
affected by such rule may file a petition for review under the
procedures set forth in section 11 of this Act.

INSPECTION AND RECORDKEEPING

Sec. 16. [15 U.S.C. 2065] (a) INSPECTION.—For purposes of
implementing this Act, or rules or orders prescribed under this Act,
officers or employees duly designated by the Commission, upon pre-
senting appropriate credentials and a written notice from the Com-
mission to the owner, operator, or agent in charge, are author-
ized—
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(1) to enter, at reasonable times, (A) any factory, ware-
house, or establishment in which consumer products are manu-
factured or held, in connection with distribution in commerce,
(B) any firewalled conformity assessment bodies accredited
under section 14(f)(2)(D), or (C) any conveyance being used to
transport consumer products in connection with distribution in
commerce; and

(2) to inspect, at reasonable times and in a reasonable
manner such conveyance or those areas of such factory,
firewalled conformity assessment body, warehouse, or estab-
lishment where such products are manufactured, held, or
transported and which may relate to the safety of such prod-
ucts. Each such inspection shall be commenced and completed
with reasonable promptness.

(b) RECORDKEEPING.—Every person who is a manufacturer,
private labeler, or distributor of a consumer product shall establish
and maintain such records, make such reports, and provide such
information as the Commission may, by rule, reasonably require for
the purposes of implementing this Act, or to determine compliance
with rules or orders prescribed under this Act. Upon request of an
officer or employee duly designated by the Commission, every such
manufacturer, private labeler, or distributor shall permit the in-
spection of appropriate books, records, and papers relevant to de-
termining whether such manufacturer, private labeler, or dis-
tributor has acted or is acting in compliance with this Act and
rules under this Act.

(c) IDENTIFICATION OF MANUFACTURERS, IMPORTERS, RETAIL-
ERS, AND DISTRIBUTORS.—Upon request by an officer or employee
duly designated by the Commission—

(1) every importer, retailer, or distributor of a consumer
product (or other product or substance over which the Commis-
sion has jurisdiction under this or any other Act) shall identify
the manufacturer of that product by name, address, or such
other identifying information as the officer or employee may
request, to the extent that such information is known or can
be (feadily determined by the importer, retailer, or distributor;
an

(2) every manufacturer shall identify by name, address, or
such other identifying information as the officer or employee
may request—

(A) each retailer or distributor to which the manufac-
turer directly supplied a given consumer product (or other
product or substance over which the Commission has juris-
diction under this or any other Act);

(B) each subcontractor involved in the production or
fabrication of such product or substance; and

(C) each subcontractor from which the manufacturer
obtained a component thereof.

(d) The Commission shall, by rule, condition the manufacturing
for sale, offering for sale, distribution in commerce, or importation
into the United States of any consumer product or other product
on the manufacturer’s compliance with the inspection and record-
keeping requirements of this Act and the Commission’s rules with
respect to such requirements.
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IMPORTED PRODUCTS

SEc. 17. [15 U.S.C. 2066] (a) Any consumer product offered for
importation into the customs territory of the United States (as de-
fined in general note 2 of the Harmonized Tariff Schedule of the
United States) shall be refused admission into such customs terri-
tory if such product—

(1) fails to comply with an applicable consumer product
safety rule;

(2) is not accompanied by a certificate required by this Act
or any other Act enforced by the Commission, or is accom-
panied by a false certificate, if the manufacturer in the exer-
cise of due care has reason to know that the certificate is false
or misleading in any material respect, or is not accompanied
by any label or certificate (including tracking labels) required
under section 14 or any rule or regulation under such section;

(3) is or has been determined to be an imminently haz-
ardous consumer product in a proceeding brought under sec-
tion 12;

(4) has a product defect which constitutes a substantial
product hazard (within the meaning of section 15(a)(2)); or

(5) is a product which was manufactured by a person who
the Commission has informed the Secretary of the Treasury is
in violation of subsection (g).

(b) The Secretary of the Treasury shall obtain without charge
and deliver to the Commission, upon the latter’s request, a reason-
able number of samples of consumer products being offered for im-
port. Except for those owners or consignees who are or have been
afforded an opportunity for a hearing in a proceeding under section
12 with respect to an imminently hazardous product, the owner or
consignee of the product shall be afforded an opportunity by the
Commission for a hearing in accordance with section 554 of title 5
of the United States Code with respect to the importation of such
products into the customs territory of the United States. If it ap-
pears from examination of such samples or otherwise that a prod-
uct must be refused admission under the terms of subsection (a),
such product shall be refused admission, unless subsection (c) of
this section applies and is complied with.

(c) If it appears to the Commission that any consumer product
which may be refused admission pursuant to subsection (a) of this
section can be so modified that it need not (under the terms of
paragraphs (1) through (4) of subsection (a)) be refused admission,
the Commission may defer final determination as to the admission
of such product and, in accordance with such regulations as the
Commission and the Secretary of the Treasury shall jointly agree
to, permit such product to be delivered from customs custody under
bond for the purpose of permitting the owner or consignee an op-
portunity to so modify such product.

(d) All actions taken by an owner or consignee to modify such
product under subsection (¢) shall be subject to the supervision of
an officer or employee of the Commission and of the Department
of the Treasury. If it appears to the Commission that the product
cannot be so modified or that the owner or consignee is not pro-
ceeding satisfactorily to modify such product, it shall be refused ad-
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mission into the customs territory of the United States, and the
Commission may direct the Secretary to demand redelivery of the
product into customs custody, and to seize the product in accord-
ance with section 22(b) if it is not so redelivered.

(e) Products refused admission into the customs territory of the
United States shall be destroyed unless, upon application by the
owner, consignee, or importer of record, the Secretary of the Treas-
ury permits the export of the product in lieu of destruction. If the
owner, consignee, or importer of record does not export the product
within 90 days of approval to export, such product shall be de-
stroyed.

(f) All expenses (including travel, per diem or subsistence, and
salaries of officers or employees of the United States) in connection
with the destruction provided for in this section (the amount of
such expenses to be determined in accordance with regulations of
the Secretary of the Treasury) and all expenses in connection with
the storage, cartage, or labor with respect to any consumer product
refused admission under this section, shall be paid by the owner
or consignee and, in default of such payment, shall constitute a lien
against any future importations made by such owner or consignee.

(g) Manufacturers of imported products shall be in compliance
with all inspection and recordkeeping requirements under section
16 applicable to such products, and the Commission shall advise
the Secretary of the Treasury of any manufacturer who is not in
compliance with all inspection and recordkeeping requirements
under section 16.

(h)(1) The Commission shall establish and maintain a perma-
nent product surveillance program, in cooperation with other ap-
propriate Federal agencies, for the purpose of carrying out the
Commission’s responsibilities under this Act and the other Acts ad-
ministered by the Commission and preventing the entry of unsafe
consumer products into the commerce of the United States.

(2) The Commission may provide to the agencies with which it
is cooperating under paragraph (1) such information, data, violator
lists, test results, and other support, guidance, and documents as
may be necessary or helpful for such agencies to cooperate with the
Commission to carry out the product surveillance program under
paragraph (1).

(3) The Commission shall periodically report to the appropriate
Congressional committees the results of the surveillance program
under paragraph (1).

EXPORTS

SEc. 18. [15 U.S.C. 2067] (a) This Act shall not apply to any
consumer product if (1) it can be shown that such product is manu-
factured, sold, or held for sale for export from the United States (or
that such product was imported for export), unless (A) such con-
sumer product is in fact distributed in commerce for use in the
United States, or (B) the Commission determines that exportation
of such product presents an unreasonable risk of injury to con-
sumers within the United States, and (2) such consumer product
when distributed in commerce, or any container in which it is en-
closed when so distributed, bears a stamp or label stating that such
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consumer product is intended for export; except that this Act shall
apply to any consumer product manufactured for sale, offered for
sale, or sold for shipment to any installation of the United States
located outside the United States.

(b) Not less than thirty days before any person exports to a for-
eign country any product which is not in conformity with an appli-
cable consumer product safety rule in effect under this Act, such
person shall file a statement with the Commission notifying the
Commission of such exportation, and the Commission, upon receipt
of such statement, shall promptly notify the government of such
country of such exportation and the basis for such safety standard
or rule. Any statement filed with the Commission under the pre-
ceding sentence shall specify the anticipated date of shipment of
such product, the country and port of destination of such product,
and the quantity of such product that will be exported, and shall
contain such other information as the Commission may by regula-
tion require. Upon petition filed with the Commission by any per-
son required to file a statement under this subsection respecting an
exportation, the Commission may, for good cause shown, exempt
such person from the requirement of this subsection that such a
statement be filed no less than thirty days before the date of the
exportation, except that in no case shall the Commission permit
such a statement to be filed later than the tenth day before such
date.

(¢) The Commission may prohibit a person from exporting from
the United States for purpose of sale any consumer product that
is not in conformity with an applicable consumer product safety
rule under this Act, unless the importing country has notified the
Commission that such country accepts the importation of such con-
sumer product, provided that if the importing country has not so
notified the Commission within 30 days after the Commission has
provided notice to the importing country of the impending ship-
ment, the Commission may take such action as appropriate within
its authority with respect to the disposition of the product under
the circumstances.

(d) Nothing in this section shall apply to any consumer prod-
uct, the export of which is permitted by the Secretary of the Treas-
ury pursuant to section 17(e).

PROHIBITED ACTS

SEc. 19. [15 U.S.C. 2068] (a) It shall be unlawful for any per-
son to—

(1) sell, offer for sale, manufacture for sale, distribute in
commerce, or import into the United States any consumer
product, or other product or substance that is regulated under
this Act or any other Act enforced by the Commission, that is
not in conformity with an applicable consumer product safety
rule under this Act, or any similar rule, regulation, standard,
or ban under any other Act enforced by the Commission;

(2) sell, offer for sale, manufacture for sale, distribute in
commerce, or import into the United States any consumer
product, or other product or substance that is—
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(B)1 subject to voluntary corrective action taken by
the manufacturer, in consultation with the Commission, of
which action the Commission has notified the public or if
the seller, distributor, or manufacturer knew or should
have known of such voluntary corrective action;

(C) subject to an order issued under section 12 or 15
of this Act; or

(D) a banned hazardous substance within the meaning
of section 2(q)(1) of the Federal Hazardous Substances Act
(15 U.S.C. 1261(q)(1));

(3) fail or refuse to permit access to or copying of records,
or fail or refuse to establish or maintain records, or fail or
refuse to make reports or provide information, or fail or refuse
to permit entry or inspection, as required under this Act or
rule thereunder;

(4) fail to furnish information required by section 15(b);

(5) fail to comply with an order issued under section 15 (c)
or (d) (relating to notification, and to repair, replacement, and
refund, and to prohibited acts);

(6) fail to furnish a certificate required by this Act or any
other Act enforced by the Commission, or to issue a false cer-
tificate if such person in the exercise of due care has reason
to know that the certificate is false or misleading in any mate-
rial respect; or to fail to comply with any requirement of sec-
tion 14 (including the requirement for tracking labels) or any
rule or regulation under such section;

(7) fail to comply with any rule under section 9(g)(2) (relat-
ing to stockpiling);

(8) fail to comply with any rule under section 27(e) (relat-
ing to provision of performance and technical data);

(9) fail to comply with any rule or requirement under sec-
tion 35 (relating to labeling and testing of cellulose insulation);

(10) fail to file a statement with the Commission pursuant
to section 18(b);

(11) fail to furnish information required by section 37.1

(12) sell, offer for sale, distribute in commerce, or import
into the United States any consumer product bearing a reg-
istered safety certification mark owned by an accredited con-
formity assessment body, which mark is known, or should have
been known, by such person to be used in a manner unauthor-
ized by the owner of that certification mark;

(13) misrepresent to any officer or employee of the Com-
mission the scope of consumer products subject to an action re-
quired under section 12 or 15, or to make a material misrepre-
sentation to such an officer or employee in the course of an in-
vestigation under this Act or any other Act enforced by the
Commission; or 2

(14) exercise, or attempt to exercise, undue influence on a
third party conformity assessment body (as defined in section

1So in law. There is no subparagraph (A). See amendment made by section 216(a)(1) of Public
Law 110-314.

1So0 in law. The period should probably be a semicolon.

2So in law. The word “or” after the semicolon at the end of paragraph (13) probably should
not appear.
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14(f)(2)) with respect to the testing, or reporting of the results
of testing, of any product for compliance under this Act or any
other Act enforced by the Commission, or to subdivide the pro-
duction of any children’s product into small quantities that
have the effect of evading any third party testing requirements
under section 14(a)(2);

(15) export from the United States for purpose of sale any
consumer product, or other product or substance regulated by
the Commission (other than a consumer product or substance,
the export of which is permitted by the Secretary of the Treas-
ury pursuant to section 17(e)) that—

(A) is subject to an order issued under section 12 or

15 of this Act or is a banned hazardous substance within

the meaning of section 2(q)(1) of the Federal Hazardous

Substances Act (15 U.S.C. 1261(q)(1)); or

(B) is subject to a voluntary corrective action taken by
the manufacturer, in consultation with the Commission, of
which action the Commission has notified the public; or

(16) violate an order of the Commission issued under sec-
tion 18(c).

(b) Paragraphs (1) and (2) of subsection (a) of this section shall
not apply to any person (1) who holds a certificate issued in accord-
ance with section 14(a) to the effect that such consumer product
conforms to all applicable consumer product safety rules, unless
such person knows that such consumer product does not conform,
or (2) who relies in good faith on the representation of the manu-
facturer or a distributor of such product that the product is not
subject to an applicable product safety rule.

CIVIL PENALTIES

SEC. 20. [15 U.S.C. 2069] (a)(1) Any person who knowingly
violates section 19 of this Act shall be subject to a civil penalty not
to exceed $5,0001! for each such violation. Subject to paragraph (2),
a violation of section 19(a) (1), (2), (4), (5), (6), (7), (8), (9), (10), or
(11) shall constitute a separate offense with respect to each con-
sumer product involved, except that the maximum civil penalty
shall not exceed $1,250,000! for any related series of violations. A
violation of section 19(a)(3) shall constitute a separate violation
with respect to each failure or refusal to allow or perform an act
required thereby; and, if such violation is a continuing one, each
day of such violations shall constitute a separate offense, except
that the maximum civil penalty shall not exceed $1,250,0001 for
any related series of violations.

1Section 217(a)(1)(A) and (B) of Public Law 110-314 provides for amendments to section
20(a)(1) as follows:
(A) by striking “$5,000” and inserting “$100,0007;
(B) by striking “$1,250,000” both places it appears and inserting “$15,000,000”; and

Paragraph (4) of section 217(a) of such Public Law reads as follows:

(4) EFFECTIVE DATE.—The amendments made by this subsection shall take effect on the
date that is the earlier of the date on which final regulations are issued under subsection
(b)(2) or 1 year after the date of enactment of this Act.
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(2) The second sentence of paragraph (1) of this subsection
shall not apply to violations of paragraph (1) or (2) of section
19(a)—

(A) if the person who violated such paragraphs is not the
manufacturer or private labeler or a distributor of the products
involved, and

(B) if such person did not have either (i) actual knowledge
that his distribution or sale of the product violated such para-
graphs or (ii) notice from the Commission that such distribu-
tion or sale would be a violation of such paragraphs.

(3)(A) The maximum penalty amounts authorized in paragraph
(1) shall be adjusted for inflation as provided in this paragraph.

(B) Not later than December 1, 1994,2 and December 1 of each
fifth calendar year thereafter, the Commission shall prescribe and
publish in the Federal Register a schedule of maximum authorized
penalties that shall apply for violations that occur after January 1
of the year immediately following such publication.

(C) The schedule of maximum authorized penalties shall be
prescribed by increasing each of the amounts referred to in para-
graph (1) by the cost-of-living adjustment for the preceding five
years. Any increase determined under the preceding sentence shall
be rounded to—

(1) in the case of penalties greater than $1,000 but less
than or equal to $10,000, the nearest multiple of $1,000;

(ii) in the case of penalties greater than $10,000 but less
than or equal to $100,000, the nearest multiple of $5,000;

(iii) in the case of penalties greater than $100,000 but less
than or equal to $200,000, the nearest multiple of $10,000; and

(iv) in the case of penalties greater than $200,000, the
nearest multiple of $25,000.

(D) For purposes of this subsection:

(1) The term “Consumer Price Index” means the Consumer
Price Index for all-urban consumers published by the Depart-
ment of Labor.

(ii) The term “cost-of-living adjustment for the preceding
five years” means the percentage by which—

(I) the Consumer Price Index for the month of June of
the calendar year preceding the adjustment; exceeds

(IT) the Consumer Price Index for the month of June
preceding the date on which the maximum authorized pen-
alty was last adjusted.

(b) In determining the amount of any penalty to be sought
upon commencing an action seeking to assess a penalty for a viola-
tion of section 19(a), the Commission shall consider the nature, cir-
cumstances, extent, and gravity of the violation, including the na-
ture of the product defect, the severity of the risk of injury, the oc-
currence of absence of injury, the number of defective products dis-
tributed, the appropriateness of such penalty in relation to the size
of the business of the person charged, including how to mitigate

2 Section 217(a)(1)(C) of Public Law 110-314 amends “[slection 20(a)(1)...by striking ‘December
1, 1994, in paragraph (3)(B) and inserting ‘December 1, 2011,”. See effective date for the
amendment provided in paragraph (4) in a footnote to paragraph (1) of section 20. The reference
to paragraph (1) in the amendment instruction probably should not appear.
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undue adverse economic impacts on small businesses, and such
other factors as appropriate.

(c) Any civil penalty under this section may be compromised by
the Commission. In determining the amount of such penalty or
whether it should be remitted or mitigated and in what amount,
the Commission shall consider the appropriateness of such penalty
to the size of the business of the person charged !, the nature of the
product defect, the severity of the risk of injury, the occurrence or
absence of injury, and the number of defective products distributed,
and such other factors as appropriate. The amount of such penalty
when finally determined, or the amount agreed on compromise,
may be deducted from any sums owing by the United States to the
person charged 1.

(d) As used in the first sentence of subsection (a)(1) of this sec-
tion, the term “knowingly” means (1) the having of actual knowl-
edge, or (2) the presumed having of knowledge deemed to be pos-
sessed by a reasonable man who acts in the circumstances, includ-
ing knowledge obtainable upon the exercise of due care to ascertain
the truth of representations.

CRIMINAL PENALTIES

SEc. 21. [15 U.S.C. 20701 (a) Violation of section 19 of this Act
is punishable by—

(1) imprisonment for not more than 5 years for a knowing
and willful violation of that section;
(2) a fine determined under section 3571 of title 18, United

States Code; or

(3) both.

(b) Any individual director, officer, or agent of a corporation
who knowingly and willfully authorizes, orders, or performs any of
the acts or practices constituting in whole or in part a violation of
section 19 shall be subject to penalties under this section without
regard to any penalties to which that corporation may be subject
under subsection (a).

(c)(1) In addition to the penalties provided by subsection (a),
the penalty for a criminal violation of this Act or any other Act en-
forced by the Commission may include the forfeiture of assets asso-
ciated with the violation.

(2) In this subsection, the term “criminal violation” means a
violation of this Act or any other Act enforced by the Commission
for which the violator is sentenced to pay a fine, be imprisoned, or
both.

INJUNCTIVE ENFORCEMENT AND SEIZURE

Sec. 22. [15 U.S.C. 2071] (a) The United States district courts
shall have jurisdiction to take the following action:
(1) Restrain any violation of section 19.

1The amendment made by section 217(b)(1)(A)(ii)(I) of Public Law 110-314 by inserting “, in-
cluding how to mitigate undue adverse economic impacts on small businesses, the nature, cir-
cumstances, extent, and gravity of the violation, including” after “person charged” was not car-
ried out because the phrase “person charged” appears more than one time and the amendment
did not specify to which occurrence to execute such amendment.
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(2) Restrain any person from manufacturing for sale, offer-
ing for sale, distributing in commerce, or importing into the
United States a product in violation of an order in effect under
section 15(d).

(3) Restrain any person from distributing in commerce a
product which does not comply with a consumer product safety
rule.

Such actions may be brought by the Commission (without regard
to section 27(b)(7)(A)) or by the Attorney General in any United
States district court for a district wherein any act, omission, or
transaction constituting the violation occurred, or in such court for
the district wherein the defendant is found or transacts business.
In any action under this section process may be served on a defend-
ant in any other district in which the defendant resides or may be
found.
(b) Any consumer product—

(1) which fails to conform with an applicable consumer
product safety rule, or

(2) the manufacture for sale, offering for sale, distribution
in commerce, or the importation into the United States of
whgh has been prohibited by an order in effect under section
15(d),

when introduced into or while in commerce or while held for sale
after shipment in commerce shall be liable to be proceeded against
on libel of information and condemned in any district court of the
United States within the jurisdiction of which such consumer prod-
uct is found. Proceedings in cases instituted under the authority of
this subsection shall conform as nearly as possible to proceedings
in rem in admiralty. Whenever such proceedings involving substan-
tially similar consumer products are pending in courts of two or
more judicial districts they shall be consolidated for trial by order
of any such court upon application reasonably made by any party
in interest upon notice to all other parties in interest.

SUITS FOR DAMAGES BY PERSONS INJURED

SeEc. 23. [15 U.S.C. 2072] (a) Any person who shall sustain in-
jury by reason of any knowing (including willful) violation of a con-
sumer product safety rule, or any other rule or order issued by the
Commission may sue any person who knowingly (including will-
fully) violated any such rule or order in any district court of the
United States in the district in which the defendant resides or is
found or has an agent, shall recover damages sustained, and may,
if the court determines it to be in the interest of justice, recover
the costs of suit, including reasonable attorneys’ fees (determined
in accordance with section 11(f)) and reasonable expert witnesses’
fees: Provided, That the matter in controversy exceeds the sum or
value of $10,000, exclusive of interest and costs, unless such action
is brought against the United States, any agency thereof, or any of-
ficer or employee thereof in his official capacity.

(b) Except when express provision is made in a statute of the
United States, in any case in which the plaintiff is finally adjudged
to be entitled to recover less than the sum or value of $10,000, com-
puted without regard to any setoff or counterclaim to which the de-
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fendant may be adjudged to be entitled, and exclusive of interests
and costs, the district court may deny costs to the plaintiff and, in
addition, may impose costs on the plaintiff.

(c) The remedies provided for in this section shall be in addi-
tion to and not in lieu of any other remedies provided by common
law or under Federal or State law.

ADDITIONAL ENFORCEMENT OF PRODUCT SAFETY RULES AND OF
SECTION 15 ORDERS

SEc. 24. [15 U.S.C. 2073] (a) IN GENERAL.—Any interested
person (including any individual or nonprofit, business, or other en-
tity) may bring an action in any United States district court for the
district in which the defendant is found or transacts business to en-
force a consumer product safety rule or an order under section 15,
and to obtain appropriate injunctive relief. Not less than thirty
days prior to the commencement of such action, such interested
person shall give notice by registered mail to the Commission, to
the Attorney General, and to the person against whom such action
is directed. Such notice shall state the nature of the alleged viola-
tion of any such standard or order, the relief to be requested, and
the court in which the action will be brought. No separate suit
shall be brought under this section if at the time the suit is
brought the same alleged violation is the subject of a pending civil
or criminal action by the United States under this Act. In any ac-
tion under this section the court may in the interest of justice
award the costs of suit, including reasonable attorneys’ fees (deter-
mined in accordance with section 11(f)) and reasonable expert wit-
nesses’ fees.

(b) STATE ATTORNEY GENERAL ENFORCEMENT.—

(1) RIGHT OF ACTION.—Except as provided in paragraph

(5), the attorney general of a State, or other authorized State

officer, alleging a violation of section 19(a)(1), (2), (5), (6), (7),

(9), or (12) of this Act that affects or may affect such State or

its residents may bring an action on behalf of the residents of

the State in any United States district court for the district in
which the defendant is found or transacts business to obtain
appropriate injunctive relief.
(2) INITIATION OF CIVIL ACTION.—
(A) NOTICE TO COMMISSION REQUIRED IN ALL CASES.—
A State shall provide written notice to the Commission re-
garding any civil action under paragraph (1). Except when
proceeding under subparagraph (C), the State shall pro-
vide the notice at least 30 days before the date on which
the State intends to initiate the civil action by filing a
complaint.
(B) FILING OF COMPLAINT.—A State may initiate the
civil action by filing a complaint—
(i) at any time after the date on which the 30-day
period ends; or
(i1) earlier than such date if the Commission con-
sents to an earlier initiation of the civil action by the
State.
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(C) ACTIONS INVOLVING SUBSTANTIAL PRODUCT HAZ-
ARD.—Notwithstanding subparagraph (B), a State may ini-
tiate a civil action under paragraph (1) by filing a com-
plaint immediately after notifying the Commission of the
State’s determination that such immediate action is nec-
essary to protect the residents of the State from a substan-
tial product hazard (as defined in section 15(a)).

(D) FORM OF NOTICE.—The written notice required by
this paragraph may be provided by electronic mail, fac-
simile machine, or any other means of communication ac-
cepted by the Commission.

(E) Copy OF COMPLAINT.—A State shall provide a copy
of the complaint to the Commission upon filing the com-
plaint or as soon as possible thereafter.

(3) INTERVENTION BY THE COMMISSION.—The Commission
may intervene in such civil action and upon intervening—

(A) be heard on all matters arising in such civil action;
and

(B) file petitions for appeal of a decision in such civil
action.

(4) CONSTRUCTION.—Nothing in this section, section 5(d) of
the Federal Hazardous Substances Act (15 U.S.C. 1264(d)), sec-
tion 9 of the Poison Prevention Packaging Act of 1970, or sec-
tion 5(a) of the Flammable Fabrics Act (15 U.S.C. 1194(d))
shall be construed—

(A) to prevent the attorney general of a State, or other
authorized State officer, from exercising the powers con-
ferred on the attorney general, or other authorized State
officer, by the laws of such State; or

(B) to prohibit the attorney general of a State, or other
authorized State officer, from proceeding in State or Fed-
eral court on the basis of an alleged violation of any civil
or criminal statute of that State.

(5) LIMITATION.—No separate suit shall be brought under
this subsection (other than a suit alleging a violation of para-
graph (1) or (2) of section 19(a)) if, at the time the suit is
brought, the same alleged violation is the subject of a pending
civil or criminal action by the United States under this Act.

(6) RESTRICTIONS ON PRIVATE COUNSEL.—If private counsel
is retained to assist in any civil action under paragraph (1), the
private counsel retained to assist the State may not—

(A) share with participants in other private civil ac-
tions that arise out of the same operative facts any infor-
mation that is—

(i) subject to attorney-client or work product privi-
lege; and

(ii) was obtained during discovery in the action
under paragraph (1); or

(B) use any information that is subject to attorney-cli-
ent or work product privilege that was obtained while as-
sisting the State in the action under paragraph (1) in any
other private civil actions that arise out of the same opera-
tive facts.
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EFFECT ON PRIVATE REMEDIES

SEc. 25. [15 U.S.C. 2074] (a) Compliance with consumer prod-
uct safety rules or other rules or orders under this Act shall not
relieve any person from liability at common law or under State
statutory law to any other person.

(b) The failure of the Commission to take any action or com-
mence a proceeding with respect to the safety of a consumer prod-
uct shall not be admissible in evidence in litigation at common law
or under State statutory law relating to such consumer product.

(c) Subject to sections 6(a)(2) and 6(b) but notwithstanding sec-
tion 6(a)(1), (1) any accident or investigation report made under
this Act by an officer or employee of the Commission shall be made
available to the public in a manner which will not identify any in-
jured person or any person treating him, without the consent of the
person so identified, and (2) all reports on research projects, dem-
onstration projects, and other related activities shall be public in-
formation.

EFFECT ON STATE STANDARDS

Sec. 26. [15 U.S.C. 2075] (a) Whenever a consumer product
safety standard under this Act is in effect and applies to a risk of
injury associated with a consumer product, no State or political
subdivision of a State shall have any authority either to establish
or to continue in effect any provision of a safety standard or regula-
tion which prescribes any requirements as to the performance,
composition, contents, design, finish, construction, packaging, or la-
beling of such product which are designed to deal with the same
risk of injury associated with such consumer product, unless such
requirements are identical to the requirements of the Federal
standard.

(b) Subsection (a) of this section does not prevent the Federal
Government or the government of any State or political subdivision
of a State from establishing or continuing in effect a safety require-
ment applicable to a consumer product for its own use which re-
quirement is designed to protect against a risk of injury associated
with the product and which is not identical to the consumer prod-
uct safety standard applicable to the product under this Act if the
Federal, State, or political subdivision requirement provides a high-
er degree of protection from such risk of injury than the standard
applicable under this Act.

(c) Upon application of a State or political subdivision of a
State, the Commission may by rule, after notice and opportunity
for oral presentation of views, exempt from the provisions of sub-
section (a) (under such conditions as it may impose in the rule) any
proposed safety standard or regulation which is described in such
application and which is designed to protect against a risk of injury
associated with a consumer product subject to a consumer product
safety standard under this Act if the State or political subdivision
standard or regulation—

(1) provides a significantly higher degree of protection from
such risk of injury than the consumer product safety standard
under this Act, and

(2) does not unduly burden interstate commerce.
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In determining the burden, if any, of a State or political subdivi-
sion standard or regulation on interstate commerce, the Commis-
sion shall consider and make appropriate (as determined by the
Commission in its discretion) findings on the technological and eco-
nomic feasibility of complying with such standard or regulation, the
cost of complying with such standard or regulation, the geographic
distribution of the consumer product to which the standard or regu-
lation would apply, the probability of other States or political sub-
divisions applying for an exemption under this subsection for a
similar standard or regulation, and the need for a national, uni-
form standard under this Act for such consumer product.

ADDITIONAL FUNCTIONS OF COMMISSION

Sec. 27. [15 U.S.C. 2076] (a) The Commission may, by one or
more of its members or by such agents or agency as it may des-
ignate, conduct any hearing or other inquiry necessary or appro-
priate to its functions anywhere in the United States. A Commis-
sioner who participates in such a hearing or other inquiry shall not
be disqualified solely by reason of such participation from subse-
quently participating in a decision of the Commission in the same
matter. The Commission shall publish notice of any proposed hear-
ing in the Federal Register and shall afford a reasonable oppor-
tunity for interested persons to present relevant testimony and
data.

(b) The Commission shall also have the power—

(1) to require, by special or general orders, any person to
submit in writing such reports and answers to questions as the
Commission may prescribe to carry out a specific regulatory or
enforcement function of the Commission; and such submission
shall be made within such reasonable period and under oath
or otherwise as the Commission may determine;

(2) to administer oaths;

(3) to require by subpena the attendance and testimony of
witnesses and the production of all documentary and physical
evidence relating to the execution of its duties;

(4) in any proceeding or investigation to order testimony to
be taken by deposition before any person who is designated by
the Commission and has the power to administer oaths and, in
such instances, to compel testimony and the production of evi-
dence in the same manner as authorized under paragraph (3)
of this subsection;

(5) to pay witnesses the same fees and mileage as are paid
in like circumstances in the courts of the United States;

(6) to accept gifts and voluntary and uncompensated serv-
ices, notwithstanding the provisions of section 3679 of the Re-
vised Statutes (31 U.S.C. 665 (b));

(7) to—

(A) initiate, prosecute, defend, or appeal (other than to
the Supreme Court of the United States), through its own
legal representative and in the name of the Commission,
any civil action if the Commission makes a written request
to the Attorney General for representation in such civil ac-
tion and the Attorney General does not within the 45-day
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period beginning on the date such request was made notify

the Commission in writing that the Attorney General will

represent the Commission in such civil action, and
(B) initiate, prosecute, or appeal, through its own legal
representative, with the concurrence of the Attorney Gen-
eral or through the Attorney General, any criminal action,
for the purpose of enforcing the laws subject to its jurisdiction;

(8) to lease buildings or parts of buildings in the District
of Columbia, without regard to the Act of March 3, 1877 (40
U.S.C. 34), for the use of the Commission;

(9) to delegate to the general counsel of the Commission
the authority to issue subpoenas solely to Federal, State, or
%0()::11 ggvernment agencies for evidence described in paragraph
3); an

(10) to delegate any of its functions or powers, other than
the power to issue subpenas under paragraph (3) (except as
provided in paragraph (9)), to any officer or employee of the
Commission.

An order issued under paragraph (1) shall contain a complete
statement of the reason the Commission requires the report or an-
swers specified in the order to carry out a specific regulatory or en-
forcement function of the Commission. Such an order shall be de-
signed to place the least burden on the person subject to the order
as is practicable taking into account the purpose for which the
order was issued.

(¢) Any United States district court within the jurisdiction of
which any inquiry is carried on, may, upon petition by the Commis-
sion (subject to subsection (b)(7)) or by the Attorney General, in
case of refusal to obey a subpena or order of the Commission issued
under subsection (b) of this section, issue an order requiring com-
pliance therewith; and any failure to obey the order of the court
may be punished by the court as a contempt thereof.

(d) No person shall be subject to civil liability to any person
(other than the Commission or the United States) for disclosing in-
formation at the request of the Commission.

(e) The Commission may by rule require any manufacturer of
consumer products to provide to the Commission such performance
and technical data related to performance and safety as may be re-
quired to carry out the purposes of this Act, and to give such notifi-
cation of such performance and technical data at the time of origi-
nal purchase to prospective purchasers and to the first purchaser
of such product for purposes other than resale, as it determines
necessary to carry out the purposes of this Act.

(f) For purposes of carrying out this Act, the Commission may
purchase any consumer product and it may require any manufac-
turer, distributor, or retailer of a consumer product to sell the prod-
uct to the Commission at manufacturer’s, distributor’s, or retailer’s
cost.

(g) The Commission is authorized to enter into contracts with
governmental entities, private organizations, or individuals for the
conduct of activities authorized by this Act.

(h) The Commission may plan, construct, and operate a facility
or facilities suitable for research, development, and testing of con-
sumer products in order to carry out this Act.
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(i)(1) Each recipient of assistance under this Act pursuant to
grants or contracts entered into under other than competitive bid-
ding procedures shall keep such records as the Commission by rule
shall prescribe, including records which fully disclose the amount
and disposition by such recipient of the proceeds of such assistance,
the total cost of the project undertaken in connection with which
such assistance is given or used, and the amount of that portion
of the cost of the project or undertaking supplied by other sources,
and such other records as will facilitate an effective audit.

(2) The Commission and the Comptroller General of the United
States, or their duly authorized representatives, shall have access
for the purpose of audit and examination to any books, documents,
papers, and records of the recipients that are pertinent to the
grants or contracts entered into under this Act under other than
competitive bidding procedures.

() Notwithstanding section 3003 of the Federal Reports Elimi-
nation and Sunset Act of 1995 (31 U.S.C. 1113 note), the Commis-
sion shall prepare and submit to the President and the Congress
at the beginning of each regular session of Congress a comprehen-
sive report on the administration of this Act for the preceding fiscal
year. Such report shall include—

(1) a thorough appraisal, including statistical analyses, es-
timates, and long-term projections, of the incidence of injury
and effects to the population resulting from consumer products,
with a breakdown, insofar as practicable, among the various
sources of such injury;

(2) a list of consumer product safety rules prescribed or in
effect during such year;

(3) an evaluation of the degree of observance of consumer
product safety rules, including a list of enforcement actions,
court decisions, and compromises of alleged violations, by loca-
tion and company name;

(4) a summary of outstanding problems confronting the ad-
ministration of this Act in order of priority;

(5) the number and a summary of recall orders issued
under section 12 or 15 during such year and a summary of vol-
untary corrective actions taken by manufacturers in consulta-
tion with the Commission of which the Commission has noti-
fied the public, and an assessment of such orders and actions;

(6) beginning not later than 1 year after the date of enact-
ment of the Consumer Product Safety Improvement Act of
2008—

(A) progress reports and incident updates with respect

to action plans implemented under section 15(d);

(B) statistics with respect to injuries and deaths asso-
ciated with products that the Commission determines

present a substantial product hazard under section 15(c);

and

(C) the number and type of communication from con-
sumers to the Commission with respect to each product
with respect to which the Commission takes action under

section 15(d);

(7) an analysis and evaluation of public and private con-
sumer product safety research activities;
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(8) a list, with a brief statement of the issues, of completed
or pending judicial actions under this Act;

(9) the extent to which technical information was dissemi-
nated to the scientific and commercial communities and con-
sumer information was made available to the public;

(10) the extent of cooperation between Commission officials
and representatives of industry and other interested parties in
the implementation of this Act, including a log or summary of
meetings held between Commission officials and representa-
tives of industry and other interested parties;

(11) an appraisal of significant actions of State and local
governments relating to the responsibilities of the Commission;

(12) with respect to voluntary consumer product safety
standards for which the Commission has participated in the
development through monitoring or offering of assistance and
with respect to voluntary consumer product safety standards
relating to risks of injury that are the subject of regulatory ac-
tion by the Commission, a description of—

(A) the number of such standards adopted;

(B) the nature and number of the products which are
the subject of such standards;

(C) the effectiveness of such standards in reducing po-
tential harm from consumer products;

(D) the degree to which staff members of the Commis-
sion participate in the development of such standards;

(E) the amount of resources of the Commission de-
voted to encouraging development of such standards; and

(F) such other information as the Commission deter-
mines appropriate or necessary to inform the Congress! on
the current status of the voluntary consumer product safe-
ty standard program; and

(13) such recommendations for additional legislation as the
Commission deems necessary to carry out the purposes of this
Act.

(k)(1) Whenever the Commission submits any budget estimate
or request to the President or the Office of Management and Budg-
et, it shall concurrently transmit a copy of that estimate or request
to the Congress 1.

(2) Whenever the Commission submits any legislative rec-
ommendations, or testimony, or comments on legislation to the
President or the Office of Management and Budget, it shall concur-
rently transmit a copy thereof to the Congress!. No officer or agen-
cy of the United States shall have any authority to require the
Commission to submit its legislative recommendations, or testi-
mony, or comments on legislation, to any officer or agency of the
United States for approval, comments, or review, prior to the sub-

1Section 235(c)(6) of Public Law 110-314 provides as follows:

(6) Sections 17(h)(3), 28())(10)(F), and 28(k)(1) and (2) (15 U.S.C. 2066(h)(3), 2077()(10)(F),
and 2077(k)(1) and (2), respectively) are each amended by striking “the Congress” and in-
serting “the appropriate Congressional committees”.

Section 28 of this Act does not contain a subsection (j) or (k). The amendment probably should
have been made to paragraph (12)(F) (as redesignated by section 209(a)(2) of Public Law 110—
315) and subsections (k)(1) and (2) of section 27. Therefore, the amendment was not carried out.
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mission of such recommendations, testimony, or comments to the
Congress 1.

CHRONIC HAZARD ADVISORY PANEL

Sec. 28. [15 U.S.C. 2077] (a) The Commission shall appoint
Chronic Hazard Advisory Panels (hereinafter referred to as the
Panel or Panels) to advise the Commission in accordance with the
provisions of section 31(b) respecting the chronic hazards of cancer,
birth defects, and gene mutations associated with consumer prod-
ucts.

(b) Each Panel shall consist of 7 members appointed by the
Commission from a list of nominees who shall be nominated by the
President of the National Academy of Sciences from scientists—

(1) who are not officers or employees of the United States

(other than employees of the National Institutes of Health, the

National Toxicology Program, or the National Center for Toxi-

cological Research), and who do not receive compensation from

or have any substantial financial interest in any manufacturer,
distributor, or retailer of a consumer product; and
(2) who have demonstrated the ability to critically assess
chronic hazards and risks to human health presented by the
exposure of humans to toxic substances or as demonstrated by
the exposure of animals to such substances.
The President of the National Academy of Sciences shall nominate
for each Panel a number of individuals equal to three times the
number of members to be appointed to the Panel.

(¢) The Chairman and Vice Chairman of the Panel shall be
elected from among the members and shall serve for the duration
of the Panel.

({1) Decisions of the Panel shall be made by a majority of the
Panel.

(e) The Commission shall provide each Panel with such admin-
istrative support services as it may require to carry out its duties
under section 31.

(f) A member of a Panel appointed under subsection (a) shall
be paid at a rate not to exceed the daily equivalent of the annual
rate of basic pay in effect for grade GS—18 of the General Schedule
for each day (including traveltime) during which the member is en-
gaged in the actual performance of the duties of the Panel.

(g) Each Panel shall request information and disclose informa-
tion to the public, as provided in subsection (h), only through the
Commission.

(h)(1) Notwithstanding any statutory restriction on the author-
ity of agencies and departments of the Federal Government to
share information, such agencies and departments shall provide
the Panel with such information and data as each Panel, through
the Commission, may request to carry out its duties under section
31. Each Panel may request information, through the Commission,
from States, industry and other private sources as it may require
to carry out its responsibilities.

(2) Section 6 shall apply to the disclosure of information by the
Panel but shall not apply to the disclosure of information to the
Panel.
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COOPERATION WITH STATES AND WITH OTHER FEDERAL AGENCIES

SeEC. 29. [15 U.S.C. 20781 (a) The Commission shall establish
a program to promote Federal-State cooperation for the purposes of
carrying out this Act. In implementing such program the Commis-
sion may—

(1) accept from any State or local authorities engaged in
activities relating to health, safety, or consumer protection as-
sistance in such functions as injury data collection, investiga-
tion, and educational programs, as well as other assistance in
the administration and enforcement of this Act which such
States or localities may be able and willing to provide and, if
so agreed, may pay in advance or otherwise for the reasonable
cost of such assistance, and

(2) commission any qualified officer or employee of any
State or local agency as an officer of the Commission for the
purpose of conducting examinations, investigations, and inspec-
tions.

(b) In determining whether such proposed State and local pro-
grams are appropriate in implementing the purposes of this Act,
the Commission shall give favorable consideration to programs
which establish separate State and local agencies to consolidate
functions relating to product safety and other consumer protection
activities.

(¢) The Commission may obtain from any Federal department
or agency such statistics, data, program reports, and other mate-
rials as it may deem necessary to carry out its functions under this
Act. Each such department or agency may cooperate with the Com-
mission and, to the extent permitted by law, furnish such materials
to it. The Commission and the heads of other departments and
agencies engaged in administering programs related to product
safety shall, to the maximum extent practicable, cooperate and con-
sult in order to insure fully coordinated efforts.

(d) The Commission shall, to the maximum extent practicable,
utilize the resources and facilities of the National Bureau of Stand-
ards, on a reimbursable basis, to perform research and analyses re-
lated to risks of injury associated with consumer products (includ-
ing fire and flammability risks), to develop test methods, to conduct
studies and investigations, and to provide technical advice and as-
sistance in connection with the functions of the Commission.

(e) Notwithstanding section 6(a)(3), the Commission may pro-
vide to another Federal agency or a State or local agency or author-
ity engaged in activities relating to health, safety, or consumer pro-
tection, copies of any accident or investigation report made under
this Act by any officer, employee, or agent of the Commission only
if (1) information which under section 6(a)(2) is to be considered
confidential is not included in any copy of such report which is pro-
vided under this subsection; and (2) each Federal agency and State
and local agency and authority which is to receive under this sub-
section a copy of such report provides assurances satisfactory to the
Commission that the identity of any injured person and any person
who treated an injured person will not, without the consent of the
person identified, be included in—

(A) any copy of any such report, or
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(B) any information contained in any such report, which
the agency or authority makes available to any member of the
public. No Federal agency or State or local agency or authority
may disclose to the public any information contained in a re-
port received by the agency or authority under this subsection
unless with respect to such information the Commission has
complied with the applicable requirements of section 6(b).

(f) SHARING OF INFORMATION WITH FEDERAL, STATE, LOCAL,

AND FOREIGN GOVERNMENT AGENCIES.—

(1) AGREEMENTS AND CONDITIONS.—Notwithstanding the
requirements of subsections (a)(3) and (b) of section 6, relating
to public disclosure of information, the Commission may make
information obtained by the Commission available to any Fed-
eral, State, local, or foreign government agency upon the prior
certification of an appropriate official of any such agency, ei-
ther by a prior agreement or memorandum of understanding
with the Commission or by other written certification, that
such material will be maintained in confidence and will be
used only for official law enforcement or consumer protection
purposes, if—

(A) the agency has set forth a bona fide legal basis for
its authority to maintain the material in confidence;

(B) the materials are to be used for purposes of inves-
tigating, or engaging in enforcement proceedings related
to, possible violations of—

(1) laws regulating the manufacture, importation,
distribution, or sale of defective or unsafe consumer
products, or other practices substantially similar to
practices prohibited by any law administered by the
Commission;

(i) a law administered by the Commission, if dis-
closure of the material would further a Commission
investigation or enforcement proceeding; or

(ii1)) with respect to a foreign law enforcement
agency, with the approval of the Attorney General,
other foreign criminal laws, if such foreign criminal
laws are offenses defined in or covered by a criminal
mutual legal assistance treaty in force between the
government of the United States and the foreign law
enforcement agency’s government; and
(C) in the case of a foreign government agency, such

agency is not from a foreign state that the Secretary of

State has determined, in accordance with section 6(j) of the

Export Administration Act of 1979 (50 U.S.C. App.

2405(j)), has repeatedly provided support for acts of inter-

national terrorism, unless and until such determination is

rescinded pursuant to section 6(j)(4) of that Act (50 U.S.C.

App. 2405G)(4)).

(2) ABROGATION OF AGREEMENTS.—The Commission may
abrogate any agreement or memorandum of understanding
with another agency if the Commission determines that the
other agency has failed to maintain in confidence any informa-
tion provided under such agreement or memorandum of under-
standing, or has used any such information for purposes other
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than those set forth in such agreement or memorandum of un-

derstanding.

(3) ADDITIONAL RULES AGAINST DISCLOSURE.—Except as
provided in paragraph (4), the Commission shall not be re-
quired to disclose under section 552 of title 5, United States
Code, or any other provision of law—

(A) any material obtained from a foreign government
agency, if the foreign government agency has requested
confidential treatment, or has precluded such disclosure
under other use limitations, as a condition of providing the
material,;

(B) any material reflecting a consumer complaint ob-
tained from any other foreign source, if that foreign source
supplying the material has requested confidential treat-
ment as a condition of providing the material; or

(C) any material reflecting a consumer complaint sub-
mitted to a Commission reporting mechanism sponsored in
part by foreign government agencies.

(4) LIMITATION.—Nothing in this subsection authorizes the
Commission to withhold information from the Congress or pre-
vent the Commission from complying with an order of a court
of the United States in an action commenced by the United
States or the Commission.

(5) DEFINITION.—In this subsection, the term “foreign gov-
ernment agency” means—

(A) any agency or judicial authority of a foreign gov-
ernment, including a foreign state, a political subdivision
of a foreign state, or a multinational organization con-
stituted by and comprised of foreign states, that is vested
with law enforcement or investigative authority in civil,
criminal, or administrative matters; and

(B) any multinational organization, to the extent that
it is acting on behalf of an entity described in subpara-
graph (A).

(g) NOTIFICATION TO STATE HEALTH DEPARTMENTS.—Whenever
the Commission is notified of any voluntary corrective action taken
by a manufacturer (or a retailer in the case of a retailer selling a
product under its own label) in consultation with the Commission,
or issues an order under section 15(c) or (d) with respect to any
product, the Commission shall notify each State’s health depart-
ment (or other agency designated by the State) of such voluntary
corrective action or order.

TRANSFERS OF FUNCTIONS

Sec. 30. [15 U.S.C. 2079] (a) The functions of the Secretary
of Health, Education, and Welfare under the Federal Hazardous
Substances Act (15 U.S.C. 1261 et seq.) and the Poison Prevention
Packaging Act of 1970 are transferred to the Commission. The
functions of the Secretary of Health, Education, and Welfare under
the Federal Food, Drug, and Cosmetic Act (15 U.S.C. 301 et seq.),
to the extent such functions relate to the administration and en-
forcement of the Poison Prevention Packaging Act of 1970, are
transferred to the Commission.
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(b) The functions of the Secretary of Health, Education, and
Welfare, the Secretary of Commerce, and the Federal Trade Com-
mission under the Flammable Fabrics Act (15 U.S.C. 1191 et seq.)
are transferred to the Commission. The functions of the Federal
Trade Commission under the Federal Trade Commission Act, to the
extent such functions relate to the administration and enforcement
of the Flammable Fabrics Act, are transferred to the Commission.

(c) The functions of the Secretary of Commerce and the Federal
Trade Commission under the Act of August 2, 1956 (15 U.S.C.
1211) are transferred to the Commission.

[(d) Repealed by section 237 of P.L.. 110-314.]

(e)(1)(A) All personnel, property, records, obligations, and com-
mitments which are used primarily with respect to any function
transferred under the provisions of subsections (a), (b) and (c) of
this section shall be transferred to the Commission, except those
associated with fire and flammability research in the National Bu-
reau of Standards. The transfer of personnel pursuant to this para-
graph shall be without reduction in classification or compensation
for one year after such transfer, except that the Chairman of the
Commission shall have full authority to assign personnel during
such one-year period in order to efficiently carry out functions
transferred to the Commission under this section.

(B) Any commissioned officer of the Public Health Service who
upon the day before the effective date of this section, is serving as
such officer primarily in the performance of functions transferred
by this Act to the Commission, may, if such officer so elects, ac-
quire competitive status and be transferred to a competitive posi-
tion in the Commission subject to subparagraph (A) of this para-
graph, under the terms prescribed in paragraphs (3) through (8)(A)
of section 15(b) of the Clean Air Amendments of 1970 (84 Stat.
1676; 42 U.S.C. 215 nt).

(2) All orders, determinations, rules, regulations, permits, con-
tracts, certificates, licenses, and privileges (A) which have been
issued, made, granted, or allowed to become effective in the exer-
cise of functions which are transferred under this section by any
department or agency, any functions of which are transferred by
this section, and (B) which are in effect at the time this section
takes effect, shall continue in effect according to their terms until
modified, terminated, superseded, set aside, or repealed by the
Cfolmmission, by any court of competent jurisdiction, or by operation
of law.

(8) The provisions of this section shall not affect any pro-
ceedings pending at the time this section takes effect before any de-
partment or agency, functions of which are transferred by this sec-
tion; except that such proceedings, to the extent that they relate to
functions so transferred, shall be continued before the Commission.
Orders shall be issued in such proceedings, appeals shall be taken
therefrom, and payments shall be made pursuant to such orders,
as if this section had not been enacted; and orders issued in any
such proceedings shall continue in effect until modified, termi-
nated, superseded, or repealed by the Commission, by a court of
competent jurisdiction, or by operation of law.
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(4) The provisions of this section shall not affect suits com-
menced prior to the date this section takes effect and in all such
suits proceedings shall be had, appeals taken, and judgments ren-
dered, in the same manner and effect as if this section had not
been enacted; except that if before the date on which this section
takes effect, any department or agency (or officer thereof in his offi-
cial capacity) is a party to a suit involving functions transferred to
the Commission, then such suit shall be continued by the Commis-
sion. No cause of action, and no suit, action, or other proceeding,
by or against any department or agency (or officer thereof in his
official capacity) functions of which are transferred by this section,
shall abate by reason of the enactment of this section. Causes of
actions, suits, actions, or other proceedings may be asserted by or
against the United States or the Commission as may be appro-
priate and, in any litigation pending when this section takes effect,
the court may at any time, on its own motion or that of any party,
enter an order which will give effect to the provisions of this para-
graph.

(f) For purposes of this section, (1) the term “function” includes
power and duty, and (2) the transfer of a function, under any provi-
sion of law, of an agency or the head of a department shall also
be a transfer of all functions under such law which are exercised
by any office or officer of such agency or department.

LIMITATION ON JURISDICTION

SeEc. 31. [15 U.S.C. 2080] (a) The Commission shall have no
authority under this Act to regulate any risk of injury associated
with a consumer product if such risk could be eliminated or re-
duced to a sufficient extent by actions taken under the Occupa-
tional Safety and Health Act of 1970; the Atomic Energy Act of
1954; or the Clean Air Act. The Commission shall have no author-
ity under this Act to regulate any risk of injury associated with
electronic product radiation emitted from an electronic product (as
such terms are defined by sections 355 (1) and (2) of the Public
Health Service Act) if such risk of injury may be subjected to regu-
lation under subpart 3 of part F of title III of the Public Health
Service Act.

(b)(1) The Commission may not issue—

(A) an advance notice of proposed rulemaking for a con-
sumer product safety rule,
(B) a notice of proposed rulemaking for a rule under sec-
tion 27(e), or
(C) an advance notice of proposed rulemaking for regula-
tions under section 2(q)(1) of the Federal Hazardous Sub-
stances Act,
relating to a risk of cancer, birth defects, or gene mutations from
a consumer product unless a Chronic Hazard Advisory Panel, es-
tablished under section 28, has, in accordance with paragraph (2),
submitted a report to the Commission with respect to whether a
substance contained in such product is a carcinogen, mutagen, or
teratogen.

(2)(A) Before the Commission issues an advance notice of pro-

posed rulemaking for—
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(i) a consumer product safety rule,

(i1) a rule under section 27(e), or

(iii) a regulation under section 2(q)(1) of the Federal Haz-

ardous Substances Act,

relating to a risk of cancer, birth defects, or gene mutations from
a consumer product, the Commission shall request the Panel to re-
view the scientific data and other relevant information relating to
such risk to determine if any substance in the product is a car-
cinogen, mutagen, or a teratogen and to report its determination to
the Commission.

(B) When the Commission appoints a Panel, the Panel shall
convene within 30 days after the date the final appointment is
made to the Panel. The Panel shall report its determination to the
Commission not later than 120 days after the date the Panel is
convened or, if the Panel requests additional time, within a time
period specified by the Commission. If the determination reported
to the Commission states that a substance in a product is a car-
cinogen, mutagen, or a teratogen, the Panel shall include in its re-
port an estimate, if such an estimate is feasible, of the probable
harm to human health that will result from exposure to the sub-
stance.

(C) A Panel appointed under section 28 shall terminate when
it has submitted its report unless the Commission extends the ex-
istence of the Panel.

(D) The Federal Advisory Committee Act shall not apply with
respect to any Panel established under this section.

(E) Each Panel’s report shall contain a complete statement of
the basis for the Panel’s determination. The Commission shall con-
sider the report of the Panel and incorporate such report into the
advance notice of proposed rulemaking and final rule.

AUTHORIZATION OF APPROPRIATIONS

SEc. 32. [15 U.S.C. 2081] (a) GENERAL AUTHORIZATION OF AP-
PROPRIATIONS.—

(1) IN GENERAL.—There are authorized to be appropriated
to the Commission for the purpose of carrying out the provi-
sions of this Act and any other provision of law the Commis-
sion is authorized or directed to carry out—

(A) $118,200,000 for fiscal year 2010;
(B) $115,640,000 for fiscal year 2011;
(C) $123,994,000 for fiscal year 2012;
(D) $131,783,000 for fiscal year 2013; and
(E) $136,409,000 for fiscal year 2014.

(2) TRAVEL ALLOWANCE.—From amounts appropriated pur-
suant to paragraph (1), there shall be made available
$1,200,000 for fiscal year 2010, $1,248,000 for fiscal year 2011,
$1,297,000 for fiscal year 2012, $1,350,000 for fiscal year 2013,
and $1,403,000 for fiscal year 2014, for travel, subsistence, and
related expenses incurred in furtherance of the official duties
of Commissioners and employees with respect to attendance at
meetings or similar functions, which shall be used by the Com-
mission for such purposes in lieu of acceptance of payment or
reimbursement for such expenses from any person—
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(A) seeking official action from, doing business with, or
conducting activities regulated by, the Commission; or

(B) whose interests may be substantially affected by
the performance or nonperformance of the Commissioner’s
or employee’s official duties.

(b) LiMITATION.—No funds appropriated under subsection (a)
may be used to pay any claim described in section 4(i) whether pur-
suant to a judgment of a court or under any award, compromise,
or settlement of such claim made under section 2672 of title 28,
United States Code, or under any other provision of law.

SEPARABILITY

SEc. 33. [15 U.S.C. 2051 notel If any provision of this Act, or
the application of such provision to any person or circumstance,
shall be held invalid, the remainder of this Act, or the application
of such provisions to persons or circumstances other than those as
to which it is held invalid, shall not be affected thereby.

EFFECTIVE DATE

SEC. 34. [15 U.S.C. 2051 note] This Act shall take effect on
the sixtieth day following the date of its enactment, except—

(1) sections 4 and 32 shall take effect on the date of enact-
ment of this Act, and

(2) section 30 shall take effect on the later of (A) 150 days
after the date of enactment of this Act, or (B) the date on
}vhich at least three members of the Commission first take of-
ice.

INTERIM CELLULOSE INSULATION SAFETY STANDARD

Sec. 35. [15 U.S.C. 2082] (a)(1) Subject to the provisions of
paragraph (2), on and after the last day of the 60-day period begin-
ning on the effective date of this section, the requirements for
flame resistance and corrosiveness set forth in the General Services
Administration’s specification for cellulose insulation, HH-I-515C
(as specification was in effect on February 1, 1978), shall be
deemed to be an interim consumer product safety standard which
shall have all the authority and effect of any other consumer prod-
uct safety standard promulgated by the Commission under this
Act. During the 45-day period beginning on the effective date of
this section, the Commission may make, and shall publish in the
Federal Register, such technical, nonsubstantive changes in such
requirements as it deems appropriate to make such requirements
suitable for promulgation as a consumer product safety standard.
At the end of the 60-day period specified in the first sentence of
this paragraph, the Commission shall publish in the Federal Reg-
ister such interim consumer product safety standard, as altered by
the Commission under this paragraph.

(2) The interim consumer product safety standard established
in paragraph (1) shall provide that any cellulose insulation which
is produced or distributed for sale or use as a consumer product
shall have a flame spread rating of 0 to 25, as such rating is set
forth in the General Services Administration’s specification for cel-
lulose insulation, HH-I-515C.
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(3) During the period for which the interim consumer product
safety standard established in subsection (a) is in effect, in addition
to complying with any labeling requirement established by the
Commission under this Act, each manufacturer or private labeler
of cellulose insulation shall include the following statement on any
container of such cellulose insulation: “ATTENTION: This material
meets the applicable minimum Federal flammability standard. This
standard is based upon laboratory tests only, which do not rep-
resent actual conditions which may occur in the home”. Such state-
ment shall be located in a conspicuous place on such container and
shall appear in conspicuous and legible type in contrast by typog-
raphy, layout, and color with other printed matter on such con-
tainer.

(b) Judicial review of the interim consumer product safety
standard established in subsection (a), as such standard is in effect
on and after the last day of the 60-day period specified in such sub-
section, shall be limited solely to the issue of whether any changes
made by the Commission under paragraph (1) are technical non-
substantive changes. For purposes of such review, any change
made by the Commission under paragraph (1) which requires that
any test to determine the flame spread rating of cellulose insula-
tion shall include a correction for variations in test results caused
by equipment used in the test shall be considered a technical, non-
substantive change.

(c)(1)(A) Any interim consumer product safety standard estab-
lished pursuant to this section shall be enforced in the same man-
ner as any other consumer product safety standard until such time
as there is in effect a final consumer product safety standard pro-
mulgated by the Commission, as provided in subparagraph (B), or
until such time as it is revoked by the Commission under section
9(e). A violation of the interim consumer product safety standard
shall be deemed to be a violation of a consumer product safety
standard promulgated by the Commission under section 9.

(B) If the Commission determines that the interim consumer
product safety standard does not adequately protect the public from
the unreasonable risk of injury associated with flammable or corro-
sive cellulose insulation, it shall promulgate a final consumer prod-
uct safety standard to protect against such risk. Such final stand-
ard shall be promulgated pursuant to section 553 of title 5, United
States Code, except that the Commission shall give interested per-
sons an opportunity for the oral presentation of data, views, or ar-
guments, in addition to an opportunity to make written submis-
sions. A transcript shall be kept of any oral presentation. The pro-
visions of section 9 (b), (¢), and (d) shall apply to any proceeding
to promulgate such final standard. In any judicial review of such
final standard under section 11, the court shall not require any
demonstration that each particular finding made by the Commis-
sion under section 9(c) is supported by substantial evidence. The
court shall affirm the action of the Commission unless the court de-
termines that such action is not supported by substantial evidence
on the record taken as a whole.

(2)(A) Until there is in effect such a final consumer product
safety standard, the Commission shall incorporate into the interim
consumer product safety standard, in accordance with the provi-



February 17, 2012

n CONSUMER PRODUCT SAFETY ACT Sec. 35

sions of this paragraph, each revision superseding the require-
ments for flame resistance and corrosiveness referred to in sub-
section (a) and promulgated by the General Services Administra-
tion.

(B) At least 45 days before any revision superseding such re-
quirements is to become effective, the Administrator of the General
Services Administration shall notify the Commission of such revi-
sion. In the case of any such revision which becomes effective dur-
ing the period beginning on February 1, 1978, and ending on the
effective date of this section, such notice from the Administrator of
the General Services Administration shall be deemed to have been
made on the effective date of this section.

(C)i) No later than 45 days after receiving any notice under
subparagraph (B), the Commission shall publish the revision, in-
cluding such changes in the revision as it considers appropriate to
make the revision suitable for promulgation as an amendment to
the interim consumer product safety standard, in the Federal Reg-
ister as a proposed amendment to the interim consumer product
safety standard.

(i1)) The Commission may extend the 45-day period specified in
clause (i) for an additional period of not more than 150 days if the
Commission determines that such extension is necessary to study
the technical and scientific basis for the revision involved, or to
study the safety and economic consequences of such revision.

(D)(1) Additional extensions of the 45-day period specified in
subparagraph (C)(i) may be taken by the Commission if—

(I) the Commission makes the determination required in
subparagraph (C)(ii) with respect to each such extension; and
(II) in the case of further extensions proposed by the Com-
mission after an initial extension under this clause, such fur-

ther extensions have not been disapproved under clause (iv).

(i1) Any extension made by the Commission under this sub-
paragraph shall be for a period of not more than 45 days.

(iii) Prior notice of each extension made by the Commission
under this subparagraph, together with a statement of the reasons
for such extension and an estimate of the length of time required
by the Commission to complete its action upon the revision in-
volved, shall be published in the Federal Register and shall be sub-
mitted to the appropriate Congressional committees.

(iv) In any case in which the Commission takes an initial 45-
day extension under clause (i), the Commission may not take any
further extensions under clause (i) if each committee referred to in
clause (iii) disapproves by committee resolution any such further
extensions before the end of the 15-day period following notice of
such initial extension made by the Commission in accordance with
clause (iii).

(E) The Commission shall give interested persons an oppor-
tunity to comment upon any proposed amendment to the interim
consumer product safety standard during the 30-day period fol-
lowing any publication by the Commission under subparagraph (C).

(F) No later than 90 days after the end of the period specified
in subparagraph (E), the Commission shall promulgate the amend-
ment to the interim consumer product safety standard unless the
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Commission determines, after consultation with the Secretary of
Energy, that—

(i) such amendment is not necessary for the protection of
consumers from the unreasonable risk of injury associated with
flammable or corrosive cellulose insulation; or

(i1) implementation of such amendment will create an
undue burden upon persons who are subject to the interim con-
sumer product safety standard.

(G) The provisions of section 11 shall not apply to any judicial
review of any amendment to the interim product safety standard
promulgated under this paragraph.

(d) Any Federal department, agency, or instrumentality, or any
Federal independent regulatory agency, which obtains information
which reasonably indicates that cellulose insulation is being manu-
factured or distributed in violation of this Act shall immediately in-
form the Commission of such information.

(e)(1) The Commission, no later than 45 days after the effective
date of this section, shall submit a report to the appropriate Con-
gressional committees which shall contain a detailed statement of
the manner in which the Commission intends to carry out the en-
forcement of this section.

(2)(A) The Commission, no later than 6 months after the date
upon which the report required in paragraph (1) is due (and no
later than the end of each 6-month period thereafter), shall submit
a report to each committee referred to in paragraph (1) which shall
describe the enforcement activities of the Commission with respect
to this section during the most recent 6-month period.

(B) The first report which the Commission submits under sub-
paragraph (A) shall include the results of tests of cellulose insula-
tion manufactured by at least 25 manufacturers which the Com-
mission shall conduct to determine whether such cellulose insula-
tion complies with the interim consumer product safety standard.
The second such report shall include the results of such tests with
respect to 50 manufacturers who were not included in testing con-
ducted by the Commission for inclusion in the first report.

(f)(1) The Commission shall have the authority to require that
any person required to comply with the certification requirements
of section 14 with respect to the manufacture of cellulose insulation
shall provide for the performance of any test or testing program re-
quired for such certification through the use of an independent
third party qualified to perform such test or testing program. The
Commission may impose such requirement whether or not the
Commission has established a testing program for cellulose insula-
tion under section 14(b).

(2) The Commission, upon petition by a manufacturer, may
waive the requirements of paragraph (1) with respect to such man-
ufacturer if the Commission determines that the use of an inde-
pendent third party is not necessary in order for such manufac-
turer to comply with the certification requirements of section 14.

(83) The Commission may prescribe such rules as it considers
necessary to carry out the provisions of this subsection.

(g) There are authorized to be appropriated, for each of the fis-
cal years 1978, 1979, 1980, and 1981, such sums as may be nec-
essary to carry out the provisions of this section.
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CONGRESSIONAL VETO OF CONSUMER PRODUCT SAFETY RULES

SEc. 36. [15 U.S.C. 2083] (a) The Commission shall transmit
to the Secretary of the Senate and the Clerk of the House of Rep-
resentatives a copy of any consumer product safety rule promul-
gated by the Commission under section 9.

(b) Any rule specified in subsection (a) shall not take effect if—

(1) within the 90 calendar days of continuous session of
the Congress which occur after the date of the promulgation of
such rule, both Houses of the Congress adopt a concurrent res-
olution, the matter after the resolving clause of which is as fol-
lows (with the blank spaces appropriately filled): “That the

Congress disapproves the consumer product safety rule which

was promulgated by the Consumer Product Safety Commission

with respect to and which was transmitted
to the Congress on and disapproves the
rule for the following reasons: 5 or

(2) within the 60 calendar days of continuous session of
the Congress which occur after the date of the promulgation of
such rule, one House of the Congress adopts such concurrent
resolution and transmits such resolution to the other House
and such resolution is not disapproved by such other House
within the 30 calendar days of continuous session of the Con-
gress which occur after the date of such transmittal.

(c) Congressional inaction on, or rejection of, a concurrent reso-
lution of disapproval under this section shall not be construed as
an expression of approval of the rule involved, and shall not be con-
strued to create any presumption of validity with respect to such
rule.

(d) For purposes of this section—

(1) continuity of session is broken only by an adjournment
of the Congress sine die; and

(2) the days on which either House is not in session be-
cause of an adjournment of more than 3 days to a day certain
are excluded in the computation of the periods of continuous
session of the Congress specified in subsection (b).

INFORMATION REPORTING

SEc. 37. [15 U.S.C. 2084] (a) If a particular model of a con-
sumer product is the subject of at least 3 civil actions that have
been filed in Federal or State court for death or grievous bodily in-
jury which in each of the 24-month periods defined in subsection
(b) result in either a final settlement involving the manufacturer
or a court judgment in favor of the plaintiff, the manufacturer of
such product shall, in accordance with subsection (c), report to the
Commission each such civil action within 30 days after the final
settlement or court judgment in the third of such civil actions, and,
within 30 days after any subsequent settlement or judgment in
that 24-month period, any other such action.

(b) The 24-month periods referred to in subsection (a) are the
24-month period commencing on January 1, 1991, and subsequent
24-month periods beginning on January 1 of the calendar year that
is two years following the beginning of the previous 24-month pe-
riod.
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(c)(1) The information required by subsection (a) to be reported
to the Commission, with respect to each civil action described in
subsection (a), shall include and in addition to any voluntary infor-
{nation provided under paragraph (2) shall be limited to the fol-
owing:

(A) The name and address of the manufacturer.

(B) The model and model number or designation of the
consumer product subject to the civil action.

(C) A statement as to whether the civil action alleged
death or grievous bodily injury, and in the case of an allegation
of grievous bodily injury, a statement of the category of such
injury.

(D) A statement as to whether the civil action resulted in
a final settlement or a judgment in favor of the plaintiff.

(E) in! the case of a judgment in favor of the plaintiff, the
name of the civil action, the number assigned the civil action,
and the court in which the civil action was filed.

(2) A manufacturer furnishing the report required by para-
graph (1) may include (A) a statement as to whether any judgment
in favor of the plaintiff is under appeal or is expected to be ap-
pealed or (B) any other information which the manufacturer choos-
es to provide. A manufacturer reporting to the Commission under
subsection (a) need not admit or may specifically deny that the in-
formation it submits reasonably supports the conclusion that its
consumer product caused a death or grievous bodily injury.

(3) No statement of the amount paid by the manufacturer in
a final settlement shall be required as part of the report furnished
under subsection (a), nor shall such a statement of settlement
amount be required under any other section of this Act.

(d) The reporting of a civil action described in subsection (a) by
a manufacturer shall not constitute an admission of—

(1) an unreasonable risk of injury,

(2) a defect in the consumer product which was the subject
of such action,

(3) a substantial product hazard,

(4) an imminent hazard, or

(5) any other admission of liability under any statute or
under any common law.” 2
(e) For purposes of this section:

(1) A grievous bodily injury includes any of the following
categories of injury: mutilation, amputation, dismemberment,
disfigurement, loss of important bodily functions, debilitating
internal disorder, severe burn, severe electric shock, and inju-
ries likely to require extended hospitalization.

(2) For purposes of this section,3 a particular model of a
consumer product is one that is distinctive in functional de-
sign, construction, warnings or instructions related to safety,
function, user population, or other characteristics which could
affect the product’s safety related performance.

1 Capitalization so in law. The text of section 37(c)(1)(E) probably should begin with “In”.

2Punctuation so in law. The quotation mark at the end of subsection (d)(5) probably should
be stricken.

3 Repetition so in law. The phrase “For purposes of this section,” in subsection (e)(2) probably
should be stricken.
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LOW-SPEED ELECTRIC BICYCLES

SEC. 38. (a) Notwithstanding any other provision of law, low-
speed electric bicycles are consumer products within the meaning
of section 3(a)(1) and shall be subject to the Commission regula-
tions published at section 1500.18(a)(12) and part 1512 of title 16,
Code of Federal Regulations.

(b) For the purpose of this section, the term “low-speed electric
bicycle” means a two- or three-wheeled vehicle with fully operable
pedals and an electric motor of less than 750 watts (1 h.p.), whose
maximum speed on a paved level surface, when powered solely by
such a motor while ridden by an operator who weighs 170 pounds,
is less than 20 mph.

(¢) To further protect the safety of consumers who ride low-
speed electric bicycles, the Commission may promulgate new or
amended requirements applicable to such vehicles as necessary and
appropriate.

(d) This section shall supersede any State law or requirement
with respect to low-speed electric bicycles to the extent that such
State law or requirement is more stringent than the Federal law
or requirements referred to in subsection (a).

SEC. 39. [15 U.S.C. 2086] PROHIBITION ON INDUSTRY-SPONSORED
TRAVEL.

Notwithstanding section 1353 of title 31, United States Code,
and section 27(b)(6) of this Act, no Commissioner or employee of
the Commission shall accept travel, subsistence, or related ex-
penses with respect to attendance by a Commissioner or employee
at any meeting or similar function relating to official duties of a
Commissioner or an employee, from a person—

(1) seeking official action from, doing business with, or con-
ducting activities regulated by, the Commission; or

(2) whose interests may be substantially affected by the
performance or nonperformance of the Commissioner’s or em-
ployee’s official duties.

WHISTLEBLOWER PROTECTION

SEc. 40. [15 U.S.C. 2087] (a) No manufacturer, private label-
er, distributor, or retailer, may discharge an employee or otherwise
discriminate against an employee with respect to compensation,
terms, conditions, or privileges of employment because the em-
ployee, whether at the employee’s initiative or in the ordinary
course of the employee’s duties (or any person acting pursuant to
a request of the employee)—

(1) provided, caused to be provided, or is about to provide
or cause to be provided to the employer, the Federal Govern-
ment, or the attorney general of a State information relating
to any violation of, or any act or omission the employee reason-
ably believes to be a violation of any provision of this Act or
any other Act enforced by the Commission, or any order, rule,
regulation, standard, or ban under any such Acts;

(2) testified or is about to testify in a proceeding con-
cerning such violation;

(3) assisted or participated or is about to assist or partici-
pate in such a proceeding; or
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(4) objected to, or refused to participate in, any activity,
policy, practice, or assigned task that the employee (or other
such person) reasonably believed to be in violation of any pro-
vision of this Act or any other Act enforced by the Commission,
oAr any order, rule, regulation, standard, or ban under any such

cts.

(b)(1) A person who believes that he or she has been dis-
charged or otherwise discriminated against by any person in viola-
tion of subsection (a) may, not later than 180 days after the date
on which such violation occurs, file (or have any person file on his
or her behalf) a complaint with the Secretary of Labor alleging
such discharge or discrimination and identifying the person respon-
sible for such act. Upon receipt of such a complaint, the Secretary
shall notify, in writing, the person named in the complaint of the
filing of the complaint, of the allegations contained in the com-
plaint, of the substance of evidence supporting the complaint, and
of the opportunities that will be afforded to such person under
paragraph (2).

(2)(A) Not later than 60 days after the date of receipt of a com-
plaint filed under paragraph (1) and after affording the complain-
ant and the person named in the complaint an opportunity to sub-
mit to the Secretary a written response to the complaint and an op-
portunity to meet with a representative of the Secretary to present
statements from witnesses, the Secretary shall initiate an inves-
tigation and determine whether there is reasonable cause to believe
that the complaint has merit and notify, in writing, the complain-
ant and the person alleged to have committed a violation of sub-
section (a) of the Secretary’s findings. If the Secretary concludes
that there is reasonable cause to believe that a violation of sub-
section (a) has occurred, the Secretary shall accompany the Sec-
retary’s findings with a preliminary order providing the relief pre-
scribed by paragraph (3)(B). Not later than 30 days after the date
of notification of findings under this paragraph, either the person
alleged to have committed the violation or the complainant may file
objections to the findings or preliminary order, or both, and request
a hearing on the record. The filing of such objections shall not oper-
ate to stay any reinstatement remedy contained in the preliminary
order. Any such hearing shall be conducted expeditiously. If a hear-
ing is not requested in such 30-day period, the preliminary order
shall be deemed a final order that is not subject to judicial review.

(B)d) The Secretary shall dismiss a complaint filed under this
subsection and shall not conduct an investigation otherwise re-
quired under subparagraph (A) unless the complainant makes a
prima facie showing that any behavior described in paragraphs (1)
through (4) of subsection (a) was a contributing factor in the unfa-
vorable personnel action alleged in the complaint.

(i1) Notwithstanding a finding by the Secretary that the com-
plainant has made the showing required under clause (i), no inves-
tigation otherwise required under subparagraph (A) shall be con-
ducted if the employer demonstrates, by clear and convincing evi-
dence, that the employer would have taken the same unfavorable
personnel action in the absence of that behavior.

(iii) The Secretary may determine that a violation of subsection
(a) has occurred only if the complainant demonstrates that any be-
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havior described in paragraphs (1) through (4) of subsection (a) was
a contributing factor in the unfavorable personnel action alleged in
the complaint.

(iv) Relief may not be ordered under subparagraph (A) if the
employer demonstrates by clear and convincing evidence that the
employer would have taken the same unfavorable personnel action
in the absence of that behavior.

(3)(A) Not later than 120 days after the date of conclusion of
any hearing under paragraph (2), the Secretary shall issue a final
order providing the relief prescribed by this paragraph or denying
the complaint. At any time before issuance of a final order, a pro-
ceeding under this subsection may be terminated on the basis of a
settlement agreement entered into by the Secretary, the complain-
ant, and the person alleged to have committed the violation.

(B) If, in response to a complaint filed under paragraph (1), the
Secretary determines that a violation of subsection (a) has oc-
curred, the Secretary shall order the person who committed such
violation—

(1) to take affirmative action to abate the violation;

(ii) to reinstate the complainant to his or her former posi-
tion together with compensation (including back pay) and re-
store the terms, conditions, and privileges associated with his
or her employment; and

(iii) to provide compensatory damages to the complainant.

If such an order is issued under this paragraph, the Secretary, at
the request of the complainant, shall assess against the person
against whom the order is issued a sum equal to the aggregate
amount of all costs and expenses (including attorneys’ and expert
witness fees) reasonably incurred, as determined by the Secretary,
by the complainant for, or in connection with, the bringing of the
complaint upon which the order was issued.

(C) If the Secretary finds that a complaint under paragraph (1)
is frivolous or has been brought in bad faith, the Secretary may
award to the prevailing employer a reasonable attorneys’ fee, not
exceeding $1,000, to be paid by the complainant.

(4) If the Secretary has not issued a final decision within 210
days after the filing of the complaint, or within 90 days after re-
ceiving a written determination, the complainant may bring an ac-
tion at law or equity for de novo review in the appropriate district
court of the United States with jurisdiction, which shall have juris-
diction over such an action without regard to the amount in con-
troversy, and which action shall, at the request of either party to
such action, be tried by the court with a jury. The proceedings shall
be governed by the same legal burdens of proof specified in para-
graph (2)(B). The court shall have jurisdiction to grant all relief
necessary to make the employee whole, including injunctive relief
and compensatory damages, including—

(A) reinstatement with the same seniority status that the
employee would have had, but for the discharge or discrimina-
tion;

(B) the amount of back pay, with interest; and

(C) compensation for any special damages sustained as a
result of the discharge or discrimination, including litigation
costs, expert witness fees, and reasonable attorney’s fees.



February 17, 2012

Sec. 41 CONSUMER PRODUCT SAFETY ACT 18

(5)(A) Unless the complainant brings an action under para-
graph (4), any person adversely affected or aggrieved by a final
order issued under paragraph (3) may obtain review of the order
in the United States Court of Appeals for the circuit in which the
violation, with respect to which the order was issued, allegedly oc-
curred or the circuit in which the complainant resided on the date
of such violation. The petition for review must be filed not later
than 60 days after the date of the issuance of the final order of the
Secretary. Review shall conform to chapter 7 of title 5, United
States Code. The commencement of proceedings under this sub-
paragraph shall not, unless ordered by the court, operate as a stay
of the order.

(B) An order of the Secretary with respect to which review
could have been obtained under subparagraph (A) shall not be sub-
ject to judicial review in any criminal or other civil proceeding.

(6) Whenever any person has failed to comply with an order
issued under paragraph (3), the Secretary may file a civil action in
the United States district court for the district in which the viola-
tion was found to occur, or in the United States district court for
the District of Columbia, to enforce such order. In actions brought
under this paragraph, the district courts shall have jurisdiction to
grant all appropriate relief including, but not limited to, injunctive
relief and compensatory damages.

(7T)(A) A person on whose behalf an order was issued under
paragraph (3) may commence a civil action against the person to
whom such order was issued to require compliance with such order.
The appropriate United States district court shall have jurisdiction,
without regard to the amount in controversy or the citizenship of
the parties, to enforce such order.

(B) The court, in issuing any final order under this paragraph,
may award costs of litigation (including reasonable attorneys’ and
expert witness fees) to any party whenever the court determines
such award is appropriate.

(c) Any nondiscretionary duty imposed by this section shall be
enforceable in a mandamus proceeding brought under section 1361
of title 28, United States Code.

(d) Subsection (a) shall not apply with respect to an employee
of a manufacturer, private labeler, distributor, or retailer who, act-
ing without direction from such manufacturer, private labeler, dis-
tributor, or retailer (or such person’s agent), deliberately causes a
violation of any requirement relating to any violation or alleged
violation of any order, regulation, or consumer product safety
standard under this Act or any other law enforced by the Commis-
sion.

SEC. 41. [15 U.S.C. 20881 FINANCIAL RESPONSIBILITY.

(a) IDENTIFICATION AND DETERMINATION OF BOND.—The Com-
mission, in consultation with U.S. Customs and Border Protection
and other relevant Federal agencies, shall identify any consumer
product, or other product or substance that is regulated under this
Act or any other Act enforced by the Commission, for which the
cost of destruction would normally exceed bond amounts deter-
mined under sections 623 and 624 of the Tariff Act of 1930 (19
U.S.C. 1623, 1624) and shall recommend to U.S. Customs and Bor-



19 CONSUMER PRODUCT SAFETY ACT Sec. 41

der Protection a bond amount sufficient to cover the cost of destruc-
tion of such products or substances.

(b) STUDY OF REQUIRING ESCROW FOR RECALLS AND DESTRUC-
TION OF PRODUCTS.—

(1) StupY.—The Comptroller General shall conduct a
study to determine the feasibility of requiring—

(A) the posting of an escrow, proof of insurance, or se-
curity sufficient in amount to cover the cost of destruction
of a domestically-produced product or substance regulated
under this Act or any other Act enforced by the Commis-
sion; and

(B) the posting of an escrow, proof of insurance, or se-
curity sufficient in amount to cover the cost of an effective
recall of a product or substance, domestic or imported, reg-
ulated under this Act or any other Act enforced by the
Commission.

(2) REPORT.—Not later than 180 days after the date of en-
actment of the Consumer Product Safety Improvement Act of
2008, the Comptroller General shall transmit to the appro-
priate Congressional committees a report on the conclusions of
the study required under paragraph (1), including an assess-
ment of whether such an escrow requirement could be imple-
mented and any recommendations for such implementation.

SEC. 42. [15 U.S.C. 2089] ALL-TERRAIN VEHICLES.
(a) IN GENERAL.—

(1) MANDATORY STANDARD.—Notwithstanding any other
provision of law, within 90 days after the date of enactment of
the Consumer Product Safety Improvement Act of 2008, the
Commission shall publish in the Federal Register as a manda-
tory consumer product safety standard the American National
Standard for Four Wheel All-Terrain Vehicles Equipment Con-
figuration, and Performance Requirements developed by the
Specialty Vehicle Institute of America (American National
Standard ANSI/SVIA —1-2007). The standard shall take effect
150 days after it is published.

(2) COMPLIANCE WITH STANDARD.—After the standard
takes effect, it shall be unlawful for any manufacturer or dis-
tributor to import into or distribute in commerce in the United
States any new assembled or unassembled all-terrain vehicle
unless—

(A) the all-terrain vehicle complies with each applica-
ble provision of the standard,

(B) the ATV is subject to an ATV action plan filed
with the Commission before the date of enactment of the
Act, or subsequently filed with and approved by the Com-
mission, and bears a label certifying such compliance and
identifying the manufacturer, importer or private labeler
and the ATV action plan to which it is subject; and

(C) the manufacturer or distributor is in compliance
with all provisions of the applicable ATV action plan.

(3) VIOLATION.—The failure to comply with any require-
ment of paragraph (2) shall be deemed to be a failure to com-
ply with a consumer product safety standard under this Act

February 17, 2012
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and subject to all of the penalties and remedies available under
this Act.

(4) COMPLIANT MODELS WITH ADDITIONAL FEATURES.—
Paragraph (2) shall not be construed to prohibit the distribu-
tion in commerce of new all-terrain vehicles that comply with
the requirements of that paragraph but also incorporate char-
acteristics or components that are not covered by those re-
quirements. Any such characteristics or components shall be
subject to the requirements of section 15 of this Act.

(b) MODIFICATION OF STANDARD.—

(1) ANSI REVISIONS.—If the American National Standard
ANSI/SVIA-1-2007 is revised through the applicable con-
sensus standards development process after the date on which
the product safety standard for all-terrain vehicles is published
in the Federal Register, the American National Standards In-
stitute shall notify the Commission of the revision.

(2) CoMMISSION ACTION.—Within 120 days after it receives
notice of such a revision by the American National Standards
Institute, the Commission shall issue a notice of proposed rule-
making in accordance with section 553 of title 5, United States
Code, to amend the product safety standard for all-terrain ve-
hicles to include any such revision that the Commission deter-
mines is reasonably related to the safe performance of all-ter-
rain vehicles, and notify the Institute of any provision it has
determined not to be so related. The Commission shall promul-
gate an amendment to the standard for all-terrain vehicles
within 180 days after the date on which the notice of proposed
rulemaking for the amendment is published in the Federal
Register.

(3) UNREASONABLE RISK OF INJURY.—Notwithstanding any
other provision of this Act, the Commission may, pursuant to
sections 7 and 9 of this Act, amend the product safety standard
for all-terrain vehicles to include any additional provision that
the Commission determines is reasonably necessary to reduce
an unreasonable risk of injury associated with the performance
of all-terrain vehicles.

(4) CERTAIN PROVISIONS NOT APPLICABLE.—Sections 7 and
9 of this Act shall not apply to promulgation of any amend-
ment of the product safety standard under paragraph (2). Judi-
cial review of any amendment of the standard under para-
graph (2) shall be in accordance with chapter 7 of title 5,
United States Code.

(¢c) REQUIREMENTS FOR 3-WHEELED ALL-TERRAIN VEHICLES.—

Until a mandatory consumer product safety standard applicable to
3-wheeled all-terrain vehicles promulgated pursuant to this Act is
in effect, new 3-wheeled all-terrain vehicles may not be imported
into or distributed in commerce in the United States. Any violation
of this subsection shall be considered to be a violation of section
1}?(a1&1) of this Act and may also be enforced under section 17 of
this Act.

(d) FURTHER PROCEEDINGS.—

(1) DEADLINE.—The Commission shall issue a final rule in
its proceeding entitled “Standards for All Terrain Vehicles and
Ban of Three-wheeled All Terrain Vehicles”.
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(2) CATEGORIES OF YOUTH ATVS.—In the final rule, the
Commission, in consultation with the National Highway Traffic
Safety Administration, may provide for a multiple factor meth-
od of categorization that, at a minimum, takes into account—

(A) the weight of the ATV,

(B) the maximum speed of the ATV;

(C) the velocity at which an ATV of a given weight is
traveling at the maximum speed of the ATV;

(D) the age of children for whose operation the ATV is
designed or who may reasonably be expected to operate
the ATV; and

(E) the average weight of children for whose operation
the ATV is designed or who may reasonably be expected
to operate the ATV.

(3) ADDITIONAL SAFETY STANDARDS.—In the final rule, the
Commission, in consultation with the National Highway Traffic
Safety Administration, shall review the standard published
under subsection (a)(1) and establish additional safety stand-
ards for all-terrain vehicles to the extent necessary to protect
the public health and safety. As part of its review, the Com-
mission shall consider, at a minimum, establishing or strength-
ening standards on—

(A) suspension;

(B) brake performance;

(C) speed governors;

(D) warning labels;

(E) marketing; and

(F) dynamic stability.

(e) DEFINITIONS.—In this section:

(1) ALL-TERRAIN VEHICLE OR ATV.—The term “all-terrain
vehicle” or “ATV” means—

(A) any motorized, off-highway vehicle designed to
travel on 3 or 4 wheels, having a seat designed to be strad-
dled by the operator and handlebars for steering control,;
but

(B) does not include a prototype of a motorized, off-
highway, all-terrain vehicle or other motorized, off-high-
way, all-terrain vehicle that is intended exclusively for re-
search and development purposes unless the vehicle is of-
fered for sale.

(2) ATV AcTION PLAN.—The term “ATV action plan” means
a written plan or letter of undertaking that describes actions
the manufacturer or distributor agrees to take to promote ATV
safety, including rider training, dissemination of safety infor-
mation, age recommendations, other policies governing mar-
keting and sale of the ATVs, the monitoring of such sales, and
other safety related measures, and that is substantially similar
to the plans described under the heading “The Undertakings of
the Companies in the Commission Notice” published in the
Federal Register on September 9, 1998 (63 FR 48199-48204).
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