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Office of Regulations wid hterpretatious 
Employee Reilefits Security Administration 
U.S. Departmen[ of Labor 
Room N-56G9 
200 Constitution Avenue, N.W. 
WasBingtan, D.C. 202 10 

Attn.: Default Investment Rc~ulation 

Ladies and Gentlemen: 

We are pleased to submil the cncloscd co~mnents of The ERlS A 
hduslry Cornrnittcc ("EKIC" ) on the proposed replation regarding default 
investment altm~atives under participant-djrecled individual account plans. 

If you have aiiy queslions about uur cor~ments, or if we can othenvise 
be of assislance, plcasc let us know. 

ectfully srlbrnittcd, 

Mark J. Ugoi-etz 
Prcsidalt 

cc: Soc following page 

ERIC i s  a nonprofit association corlmitted to the advancemel~t of the 
employee retirement. ilcalth, incentive, and compensation plans of'Arncrica1s largest 
crnploy ers. ERIC'S members provide col~~prchcrlsive benefits to tens of millions of 
active md relired workcrs and their families and beneficiaries. ERIC'S members' 
plans are tlie benchmarks against whch industry, third-party providers, consulimls, 
and policy makers measure the desi g11 and effectiveness of ernploycc benefit, 
inccntive, and coiiipensation plans. ERIC'S members are engaged daily with meeting 
the demands of both their enterprise and the needs or employees whi I t  dealing with 
an increasingly complex web or  bcnefit and compensation laws. ERIC, therefore, is 
vital1 y cvncemcd with proposals affecting its members' ahi li ty to provide employce 
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SUNC 350 benefits, incentive, and compensatiot~ plans, their cosls and cffectiveness, and the role 
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SUBMISSION OF 
THE ERISA INDUSTRY COMMITTEE 

TO THE 
EMPLOYEE BENEFlTS SECURITY ADMINISTRATION 

U.S. DEPARTMENT OF I ,ABOR 

COMlMENTS ON THE PROPOSED REGULATION 
ON 

DEFAULT INVESTMENT ALTERNATIVES 

The ERISA hdustry Con~rnittee  ERIC")' is pleased to submit its 
conlmcilts on the Department's proposed regulation on default investment 
alternatives under participant-directed irtdividual account l,lai~s. In general, the 
proposed regulation providcs that if a participant"n a participant-directed individual 
account plan does not submit an investment direction, thc participant will be treated 
as having exercised control over thc assets allocated to the participant's account if lhe 
plan invests those assets in a qualified default investment altenlnt ivc (a "QDIA") and 
meets other requirements set furlh in thc regulation. 

ERIC dpplauds thc Department's issuance of this important regulation 
so promplly, only six weeks aftel- the enactment of the Pension Protcctiorl Act of 

' ERIC i s  a ilnnprofit association commi ttcd to the advailcement of the employee 
retirement, health, incentive, and compensation plans of Ams~ica's largest employers. 
ERIC'S rnell~hzrs provide comprehensivc bcncfits to tens of millions of active and 
retired workers and their families and bcncficiaries. ERTC's members' plans art: Ihe 
benchnarks against which industry, third-party providers, consultants, and policy 
1naket.s measure the design and eKcctivcness of employee benefit, incentive, and 
compensation plans, ERIC'S rncmbers are engaged daily with meeting the dcrnands 
of both their enterprise and the necds of etnployees while dealing with an incrcasirlgly 
conlplex web of benefit and compcnsation laws. ERIC, therefore, is vitally 
concerned with proposals affecting its mcrnbers' ability to provide employee bcncfits, 
incentive, and compensation plans, their costs and effectiveness, and the role 01 thosc 
planh in thc American economy. 

' Except where othenvise indicated, "participal~t" refers not only to a plat1 
participant, but also to a beneficiary of a deceased participant and to a11 alternate 

1 4 0 0 ~ ~ t i r s r  N w payee who ltas an intcrcst in a llartlcipant's account as a rcsult of a qualified domesiic 
Fnitr 35n relations urdcr (a "QII KO"). 
Nzsh~ngton, DC 2WoS 
TEL: (102)  7811-14UO 
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- '1 he ERISA Inrl~lqry Committee is a non-profit a s w w ~ r l ~ u r ~  r111111nittcd tn thc advancemcnl of thc cmploym rp~llrrirrrrr, health care coverage. 
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2006 (the "PPA"). ERTC looks fonvard to wurking with thc Department to address the 
cnncems identified in this submission. 

The proposcd rcg~~llztion would implement 8 404(c)(5) of the Employcc 
Rctirement Income Security Act of 1974, as amended ("ERlSA"), wlich was added to 
ERISA by $ 624Ca) of Ihe PPA. Section 404(c)(5 )(A) provides that a participant in arl 
individual accourlt plan wi I l be treated as exercising control over the assets in his or her 
account if ( I )  the participant does not subrriit an itlvestment direction under the plan, (1) lhe 
plan meets the nutice rcquiren~ents in $ 404(c)(S)(B), and (3 )  the plan invests thc 
partic.ipant's account balance in accordance with regulations issued by the Secretary of Labor 
("default investments"). Section 404(c)(S)(A) rcquires the regulations to provide guidmct: 
on the appropriateness o C designating default investments that inciude a mix of assct classes 
consistent with (i) capital presewation, (ii) long-term capital appreciation, or (iii) a blend of 
both capital preservation and long-tcrm capital appreciation. 

A plan mccts the notice requirements under 5 404(c)(5)(B) il '  (1 ) cach 
participant receives. within a reasonable time before cach plan year, a notice explaining (a) 
the participant's right to designate how contrib~itioi~s and earnings will be invesled and (b) 
how contributions and earnings will he invested if the participant docs not make such a 
designation (the default investment) and (2) Ihe plarl gives each participant a reasonable 
period of time, after receiving thc notice and before the beginning of lht: plan ycar, to make 
such a desibmation. In addl tion, the notice must meel the requirements of Tntemal Revenue 
Code 5 401 (k)( 1 2)(D) regarding the accuracy, comprehensiveness and understandability of 
the notice. 

The proposed regulation was published in Ihe Fedcral Register an September 
27, 2006. See 7 1 Fed. Reg. 56,806. The preambIc states that comments on the proposed 
regulation should be received by the Ueparhnent by November 13,2006. Bccause of tile 
relatively brief comment period, ERIC prepared this submission with dispatch. ERIC 
rcscrves the IY ght to submit additional commcnts as its members have more time to study the 
proposed regulation. 

ERIC's Interest in the Proposed Regulation 

All of ERTC' s membcrs sponsor individual account plans, including both 
relative1 y small plans, usual l j~  sponsored by members' subsidiaries, and some of the largest 
individual accour~t plans in the country, covcrirlg tells of thousands of empluyccs m d  
bcncficiaries. Because the great majority of these plans make each participant responsible 
for directing how a11 or part of the participant's account balance will he allocated among the 
plan's investn~e~lt options, the regulation will, in one way or another, alYcct the great of the 
individual account plans sponsored by ERIC's members. The regulation will afiiect the 
foI lowing plan features and transactions, among others: 

Automatic Enrollment: A participant-directed plan with an automatic 
enrollment featurc that (1  ) automatically enrolls eligible employees unlcss the 



enlployee opts out and (2) specifies how an employcc's account balance will 
he invested if an automalically cnrollcd employee fails to submit investment 
instnlctions. 

TncompIete Enrollment Form: A participant-directed plan that ( I )  allows an 
eligibIc employee to participate only if the employee ai'iim~atively enrolls in 
the plan and (2) specifies how an cligible emnpluyee's account balance will be 
invested if thc cn~ployee enrolls in the plan, but fails (u submit invcshnent 
instructions. (Some plans do not allow an employee to enroll without 
submitting investment instnrctions.) 

RulloverslTransfers: A plan that ('1) accepts rollovers andlor transfers h t n  
other plans and c2) specifies how the rolled ovn- or transferred amount will be 
invested il-a participant ]makes a rollover or transfer to the plan, but fails to 
submit investment instructions. (Somc plms do not accept rollovers and 
t~ansfers unless thc participant submits investment inslruclions. ) 

Kemoval of Investment Option: A participant-directed plan that 
(1) eliminates onc or more of its investment options and (2) specifies liow the 
aficctcd portion of a participant's account balance will be invested if the 
participant fails to submit invcstme~~t ir~structions. 

BeneficiarieslA~ternate Payees: A plan that specilics how a beneficiary's or 
alternate payee's account balance will be illvested if ( 1) the beneficiary or 
alternate payee acquires an intei-est in a participant's account as a result of the 
participant's death or the entry of a QDRO and (2)  the beneficiary or altemale 
payee (or the domestic relations order) does not submit investrncnt 
instructiot~s. 

Disputes: A plan that specilics how a participant's account balancc will be 
invested if there is a dispute over the account (for example, a dispute between 
the would-be beneficiaries of a cleceascd participant or a dispute belwecn a 
participant and the participant's current or former spousc ill cotlnection with a 
durncstic relations proceeding). 

Missing Persons: A plan that specifies how an account balance will be 
investcd if the relevant participant, beneficial-y, or alternate payet: cannot be 
located. 

The regulation is likely to have its most pronounced cffcct on plans with 
automatic enrollment features. Automatic enrollment operates on the basis of a prcsunlption 
lhat is the opposite of the presumption currently applied by most contributory plans. Today, 
under most contributory plans, an eligiblc employee is ~ o t  enrolled iri the p la11 until and 
unless the employee affirmatively elects to participate. 



By contrast, a plan wi t11 at1 auton~atic enrollmenl featurc admits eligible 
crr~ployees automatically unless they opi vui and irlforms them that they must opt out by a 
specified date if they do not wish to participate in the plan. ERIC'S membcrs' experience 
with automatic eiirollment confirms that an autornatic zr~oltment feature can significantly 
increase plan participation and tliereby i n c r e ~ ~ e  employees' retirement savings. 

Somc ci~iployers have had concerns about automatic enrollment. Soi-l~e have 
been concerned that automatic enrollment could expose plan fiduciaries to potential lirzbilil y 
under ERISA based on the invcstnlmit decisions that the fiduciaries make on bchalf of 
automatically-cmolled participants who fail to submit investment directions. Some 
employers also have been coricerned that autornatic enrollinent might violate the w l i -  
garnishment laws of those States that make it a crime for a11 employer to witlihold from an 
employee' s pay without the employee's writtcn consent. Because ERISA's broad 
preemption provision docs not apply to any generally applicable criminal law of a State, 
some employers have been concerned that ERISA rtiigl~t not preempt the laws in some 
States. 

Section 404(c)(5) and t11 e Department's regulation have the potential to 
alleviate vcry substar~tially the concern regarding ERISA liability. tf a plan satisfies all of 
the requirements prescribed by the statute and the regulation, no person who is otherwise a 
fiduciary wlll be liablc under ERTSA for any loss or by rcasorl of any breach that is the direct 
and necessary result of ( I )  investing all or part of the participant's accouni in a QDLA or 
(2) il~vestrnent decisions made by the manager of the QDIA. 

Scctiol~ !)02(f) of the PPA amended ERISA's preemption provision to make 
clcar that ERTS A preempts m y  Slalc law that would prohibit certain autonlatic enrollment 
arrangements. The Dcparhnent ' s proposed regulation, howcver, does not address the subjwl 
of preemption -- even though the principal impact of the proposed regulation will be 011 

automatic enrollment arrangements. We stroi~gly urge the Department to confirm promptly 
-- if not in this regulation, then in other mthoritativc guidance -- that ERISA preempts State 
laws that purport to prohibit aulumatic cnrollm alt arrangements undcr ERlSA-governed 
plans. 

ERIC'S members have a vital intcrcst in assurine that the regulatiori achieves 
its vbjectives in a way that is consistellt with effective md efficicat plan administration and 
communication. ERlC looks forward to working const~uctivel y with the Depart~ncnt to 
attain that goal. 

A. Applicabitity of the Regulation 

1. Broad Application: The regulation should be clarified to state that i t  applies 
not only to automatic enrollment features, hut also to other arrmtrlgenlents that 
a1 low a plan participar~t to direct the inveslrncnt o f  all or part of the 
participant's account balancc. See, for example, thc plan features and 



transactions identified on pages 2 and 3, above. Although footnote 5 io the 
preamble to the proposed regulation recognizes t l ~ e  broad application of the 
regulation, thc Departmeilt should address this point in the tcxt of the 
regulation itself, since a foutnote in a preamble does not carry the sane weigh1 
as a regulation. 

2. Pc~rlicipnnf Directions: The regulation should be clarified to provide that, for 
purposes of 8 404(c)(5) and tj 2550.403~-5(c)(2), a participant will be 
considered to have directed the investment of tho assels in his or her account 
only if and to the extent that the participant givcs suc 11 a direction in 
accordance with the plan's rcquirernents regarding such matters as the timing 
and form of irivestment directions. 

3. TI-~r?~sc~clional Appror~ch: The regulation shuuld nlnkc clear that 9 404(c)(5) 
and the regulation apply on a transactio~~al basis (rather than on an all-or- 
nothing basis? so that a plan wiIl not fail to salisfy thc rcquire~ner~ts of 
8 404(c)(5) with respect to all participants merely because it fails to meet 
those requirements wit11 respect to sor~c participants (for example, because the 
plan fails to satisfy the QDIA or investment transfer requirements 
( $ 5  2550.404~-S(c)(l) & -5(c)(5)) with respect to some participants but not 
others). 

B. Definition of "Qualified Default Investment Alternative" 

1. Mlclliple Q1lIA.s: The regulation should makc clear that a plan may have mure 
than one QDlA (fur example, one for elnployees age 20 - 30, another for 
ernploq7ecs age 30-40. and so on). Althuugh the regulntion's reference to 
"li fe-c ycl e" and "targeted-retirc111e11t date" funds strongly suggests that this is 
what the drafiers intended, the reslation otherwise rcfcrs to a QDTA in the 
singular -- raising the question whether a plan may have more than one QnlA. 
See. e.g., 5 2550.404~-5(cj(l) (requiring assets to be inveskd in a QDIA). 

2. Fi111ri of Funds: The regulaliorl sliouId allow a QDIA to consist of funds that 
are comprised of several funds designated by a plan fiduciary (which may bc 
affiliated with the plan sponsor) if each of the constituenl finds meets the 
requiremenls of 4 2550.404~-5(e)(3), so that each constituent fund is eid~er 
managed by an investment managcr (as defined by ERISA 4 3(3X)) or a 
mutual fund registcrcd under the Investment Conlparly Act of 1940. 

3. Multi-Mannger Fund: 'T11e regulation should allow a QDTA to be a single rund 
that is niariaged by a number of investment managers (as dalincd by ERISA 
$ 3(3 811, whcrc a plan fiduciary (which may be affiliated with the plan 
sponsor) (a) appoints cacll illvestment manager, jb) specifies the percenlagc of 
thc fi~nd's assets allocated to cach manager, (c) designates the investment 
guidelines that apply to each managcr (e.g., investments limitcd to domestic or 
international eiliait ics or to domestic or intcrna tional bonds), (d) rcviews the 



performance ol'each manager and the fund as a whole, and (e) has the right to 
terminate each manager and to change each manager's investment objectives. 

4. Frttzd Maringers: The regulation sbould not provide that mutual funds and 
funds managed by investment managers are the onIy funds that can qualify as 
QULAs. The regulation should permil a QDlA to be managed by (a) the 
plan's trustee or (b) a narrlcd fiduciary, such as an investment committee 
whose rncmbers are employed by the plan sponsor. ERlSApresurnes that the 
plan's trustee is responsible for managing the plar>'s assets, but aIlows a plan 
to provide fur managcrr~et~t by either an investment manager or a named 
fiduciary. Ses ERTSA 5 403(a). Moreover, unlike the mailager of a mutual 
fund, the trustee or named fiduciary is subject to ERISA's standards of 
fiduciary rcspol~sibility with respect to the assets that it manages. Many plan 
sponsors llave found that Iheir in-house investment managers perfurn just as 
well as, or bettcr than, outside managers and a1 a lowcr cost. The categorical 
prullibition against appointing either thc plan's trustee or named fiduciary to 
manage the plan's QDIA is unwa~anted and should be withdrawn. 

Stable Value Funds: Thc regulation sllould allow a money market fund or a 
stable value fund to serve as a QDM. Depending on the characteristics of the 
employees who are eligible to participate in the plan, a money market or 
stable value fund might be well-suited to serve as: the plan's QDIA. For 
example, if the eligihle employees co~~sist primxi l y or exclusively of oldcr 
employees, employees with a high turnover rate, or employees covered by 
mu ther dcfined contribution plan wilh a pronounced equity orientation, a 
money market or stable value fund might be the most appropriate fund to 
serve as the plan's QDIA. 

I ; .  Frrctors Ofher Thirn Age: The reptation should state that a plan or inveslmcnt 
manager may take into account factors other than the employee's age in 
designating the applicable QDLA or in managing the employee's account in a 
managed fund. See 64 2550.404~-5(e)(5)(i) & (iii). Other relevanl Pactors 
rnight include the enlpluyee's accn~ed benefit under a dciined bel-refi t pension 
plan, the emplo yce's investnlents in employcr stuck (either outside or ir~side 
the plan). or the employee's othcr invest~nents outside Ihc plan. Although the 
plan or investment malager might not have access to such infornlation irk 
many Gases, the regulation should cIarify that, to the extent such info~mation 
is available, it is permissible (but not mandatory) to take such infomution into 
account. 

7.  Redemption Fees: The regulation shou Id expressly provide that a I-eden~ption 
fee imposed by a mutual fund on short-term traders will not causc a plan to 
violate the requirement in $4 25 50.404~-5(c)(S) and -5(e)(2) that participants 
be permilled to transfer their investments in a QDIA to any other investment 
option without financial penalty. Short-tern1 trading by evcn a small group of 
investors can distofl a Iund ' s investment decisions, inflate its lrading costs, 



and hanrl the vast nlajori ty of fund investors. By discouragi~~g short-term 
trading, redemption fees can benelit thc vast tnajority of plan participants and 
other fund investors. Sections 2550.404c-S(~j(5) and -5(c)(2) should apply 
orlly to any financial penalties (hat thc plan itself imposes. 

S. 77zree-Montlt Period: The rcgu lation should clarify that a plan may measure 
the thrcc-month peliod refewed to in 5 2550.404~-5(c)(5) in any reasonable 
manner so that, for example, a plan may allow a participant to direct a transfer 
from a QDIA once in each calendar quarter, once in each plan-year quarter, or 
once in m y  other three-month period specilicd by the plan and that a plan may 
either designate the transfer datc within each designated three-month pcriod or 
allow each participant to choose the date within each three-month period 
when he or she will direct a transrrr. CJ 29 C.F.R. $ 2550.404~- I(f)(2), (3). 

'3. Amount to be Transferred: The regulatinli should clarify that the aniour~t 
eligible ibr trarlsfer in accordance with 5 2550.404~-S(cj(5) is not simply the 
"assets invested" in the QDIA (as the proposed regulation requires), but the 
value of rhe asscts so invested, urIjlistecI to r~flecl investpnprrf pe~jhrmance mid 
reduced by u ~ y  plall nd~n in istr~ltiun expenses rrllocatcd to those assets. 

10. Empluyer Stock: Tn general, the proposcd regulatiot~ bars a QDIA (other than 
an investment management sewice) from holding, md from pcrnlitting the 
acquisition of; cn~ployer stock imless the employer stock i s  held or acquired 
by a ~nutual fund or similar poolcd investmet~t vehicle and Ihe invcstment in 
employer stock is made i 11 accordance with the irivcstme~~t vehicle's stated 
investment ohj ectives arid indcpcndent of the p ian sponsor. See (j 2550.404~- 
5(e)(l). The Dcpatment should modify Ihe regulation (a) by adding a 10% 
nllc and (b) by making the reslrictioil oa the Fund's holdings of eniployer 
stock solely an opemrionnl limit, rather than both urz uperntionnl lirnit and n 
formal limit: 

The regulation should allow a QDTA that is managed by an investment 
manager who is not affiliated with Ihe plan sponsor to hoid employer 
stock as long as (i) the stock is a "qualifying emplvycr security" 
(within thc meaning of ERISA 8 407(6)(5)) and (ii)  immedialely aRer 
any acquisition of ernploycr stock by the fund, the value of the 
employer stock held by the fund does not cxceed 10% of the valuc of 
the fund's assets ( c j  ERISA $ 407(a)(Z)); and 

The Department should delete the bar against invcstmeiit hnds that 
"permit" the holding of empluycr stock, which will creatc an 
unnecessary tcchnical trap; the fund should sin~ply be rcquircd to 
comply, in operation, with whatever restriction tlre regulation imposcs 
on the fund's holdings or cr~lployer stock. 



1 1. Itldex Funds: 'I'he regulation should allow an indcx fund to serve as a QDIA 
or as the equity portion of an iridcx fund, regardless of the identity u f  lhc Sund 
manger. Cy.' Comments A.2, B.3 and B.4, above. 

C. Notice Requirements 

30-Dl~y Rule: The 30-day rule should be mudificd to accommodate newly 
hired et~~ployees (under a plan with ilnnlecliate or accelerated eligibility), 
transferred cniployees (where a job transfer causcs an irleligible enlployee to 
become eligible to participaie in thc plan immediately), beneficiaries, and 
altemale payccs. In such circumstances, it will not bc possible for the plan to 
give 30 days' advance notice or  thc first illvestment in the QDIA. The 
Department shoiilcl corlsider requiring the plan in such circumst alms to 
provide tllc notice as soon as reasonably practical and to allow the affected 
irldividua1 to transfer the (hcn-current value of his or her investment out of the 
QD,M on any business day within the SO-day period following receipt of the 
nu tlce. 

2 .  Websiie: The regulalion slluulcl allow the annual nolice rcquired by 
$ 2550.404~-5(c)(3) to he made available on the plan's website, provided lhat 
the plan notifies each affectcd participant annually (electronically or 
otl~envise) lhat the notice i s  there.. 

D. Precmption 

1 . Guidance: The Department should makc clcar promptly -- if not in h s  
regulation, then in other authoritative guidance -- that ERlS A preempts state 
anti-garnishment laws (criminal as well as civil) to the extent they relare to 
amouuts withheld from employees' compensation to fund ERISA-governed 
employee benciit plans, regardless of whethcr the arrangement is described by 
ERISA5 5 14(e). The PPA's addition of 5 5 l4(e) to ERISA illustrates -- but 
does not limit -- lhc application of ERlSA's prccmptjot~ provision. See PPA 

902(1). 

2.  Invest~nerrls: ERTS A § 5 14(e) applics only to "automatic con tributioil 
arrangenients," which arc defined by § 5 14(e)(2) as arrangements under 
which, anlong other things, contributions are invested in accordance with the 
regulations under 5 404(c)(5). Tlle Depxrtment should make clear thal this 
requirement does not apply to a plan with no assets to invest, such as an 
insured heath plan undcr which employees' sharc of the premiums arc 
withheld from their pay on a pay-as-you-go basis. 

E. Review of Fund Performance 

1. Periodic Roielv.  Proposed 5 2550. J04c-5(b)(2) should refer to a fiduciary's 
duty to "periodically review the performance of' a QDIA, rather than the duly 



to "monitor" a QDIA. The term "monitor" could be interpreted to mean that 
thc appointing fiduciary must cvnti~luousl y look over the shouldcr of the fund 
manager -- which would be wholly impractical and so intrusive that it would 
probably be coui~ ter-productive even if it were practical. By contrast, 
"periodically review" implies that the fiduciary should review the manager's 
performance at reasonable and appropriate intervals, without being obligated 
to look over the fund manager's shoulder continuously. See 29 C.F.R. 
4 2509.75-5 at PR-17 ("At reasonable intervals the performance or tn~stees 
and other fiduciaries should hc reviewed by tle appointing fiduciary . . ."). 
The Department has used the two expressions intc~changeahly. See, e.g., 
Amended Brief of the Secretary uf Labor FH Amicus Curiae Opposing the 
Motion to Dismiss, Tittle v. h"nro-nn Cory. at 8-12 (Aug. 30,2003). We urge 
the Department to eliminate any conf i~s io~~  by stating that although a 
fiduciary's obligation lo rcview the pertormance of an appointee has been 
articulated in a number of different ways, FK- 17 of § 2509.75-8 (quoted 
above) sets the legal standard. 

F. Pre-Existing Default Arrangements 

1. Pre-Exis ting r1)~fault Arrongem ent.7 Ir~volvitag QDIAs: The Department 
should clarify how the regulation applies to prc-existing default investrrlent 
arrangemcrlts. In the preamble, thc Department observed that the notice 
rcql~irenlent -- that nuticc be given before the lirst investment in a QDIA -- 
was not intcrlded to foreclose the availability of relief under fi 404(c)(5) for 
fiduciaries that had previously illvested in a del'ault fund that qualifies as a 
QDIA. In the preamble to the proposed regulation, the Department states that, 
in these circumstances, thc phrase "in advance of the first such inveslmcnt" 
means the first investment for which 9 404(c)(5) relief is intended to apply 
after Qc effective date of Ihe rcgulation (60 days aItcr the final regulatiuil is 
issued). Set 7 1 Fed. Rcg. at 56,808. This point should he made in the 
regulation itsclf rather than in the prcatnble. 

2. P~e-ExistingL>~f~uEtAr~-ringenzen~s~vtthFierdsT/tntAreN~otQDlAs:In~hc 
past, some employers have established default i tlvestment arrangcmerlts that 
will not qualily as QDTAs. The Department should clarify how such 
marigements can qualiiy for Q 404(c)(5) protcctio~l after the fmal regulation 
becomes effective. In our view, Ihc plan sponsor can eliminate the prior 
default irlvestinent arrangement, designate a different fund as the QDlA, give 



the affected cmployees a 5 404(c)(5) notice, and receive the benelit of 
6 404(c)(5) protection on a prospective basis. See 71 Fed. Rcg. 56,806 at n. 5 

Wc very much appreciate the opport~~nity to submil lhcse comments. The 
propuscd regulation was a good start, and we look folward to working with thc Lkpartment 
to make the final regulation even bcttcr. 

THE ERlSA TNDUSTRY COMMITTEE 


