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Uongress of the Vinited States
'1 Washington, 94 20315

Drecember 19, 2006

The Lonorable Secretary Blaine 1. Chao
secretary of Labor

Department of Labor

Frances Perkins Building

Third Strest and Constitution Avenue, N'W
Washingten, DC 20210

Dear Secretary Chao;

We are writing to you with respect {o the proposed regulations on Drefuult Investunont
Allernatives that the Department of Lebor (DOL) issued on Sepiember 27, 2006, These
regulations are very mnportant to the retirement security of ullions of Amencans, especially as
the Census Bureau has reported a decline in the level of einployees participating in employer
sponsorcd retirement plans gver recent years.  As such, we hope you will consider ways to
expand the options for default investmenis prior to finalizing these regulations,

As vou know, the Peasion Protection Act {PPA) provided critica] incentives for
businesses to adopt antomatic snrollment arrangements.  Under these arrangements, cinplovees
wounld become enrolled in their emplover's 401(K) plan, unless they cleat out of parteipating in
the plan. Studics have shown that automance enroibment arrangements significantly incrcase the
tevel of employee participation in 401(k) plans, paricalarly amoeng low and middle-tncorae
employces.

(e of the Key incentives in the PPA was a directive to the Depactment of Tabor 1o igsug
“default investment™ regulations. Under current awtomatic sarollment arrangements, empioyses
who ave automatically enrotled in the plan have generally not made un clection ag to how they
warnt thelr comtributions mvested. Accordingly, emplovers that adopt automatic euroflimaent
arrangements would make the intial investment decision for the employees. There is some
convern that this action might subject the employer to Aduciary Hability. This uncertainty about
potential exposurs bas slowed the growth of attomatic enrollment arrangements. Thus, the PPA
directed the Department to extend rofief ander Section 404(¢) by providing safe harbor types of
“defanlt investments” that would not subject employers to certain fiduciary labiiity. The goudl
should be to have the broadest array of appropriate defuult options  This would enable
cuplayers to seicet without undue concern about hability the default investmont bost suited o
their plans and workforce.

While we appreciate the Depurtment’s quidk action and thoughtful consideration of the
issues. we do have some concerns regarding the effect of these regulaiions i plemenied as
entrently written  The regulation would implement the fiduciary relief under Employee
Retirement Income Security Act (ERISA) Section 404(c)3) {or plan assely invested in
“qualified defaudt invesiment altematives™ (QDIAL The regulation creates three sale harber
designs for QiAs (Jife cvele funds, balanced funds, und mangged accounts) while cleariy
stating that oty dewipns may be prudent defaults.
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1t is critical that there be a broad range of safe harbor defavit investments avatlable. If
the his! 15 wo resirictive, some employers witl decide that nothing on the list is suitable for their
employees. That will mean, iz tm, thar such employers niight be less Jikely to adopt autornatic
enfolimem arangements. And mose importanly, many employees will not be placed in the
defaplt investment best suited to their cicumstances. These arce pot the results that Congress
wanted.

Accortingly, we urge you to include a broad array of safe harbor defsult investments in
addition (o the narrower linc-up of batanced fund, life eycle fund, and managed wcconnt safe
harhors that you recently proposed. For example, some employers ruay well believe that the best
default option for their employees is a capital preservation option, such as a stable value product,
so that eraployees who are avtomatically earolied do not Jose principal. Other employers have
developed innovative and efficient approaches to managed accounts that do not require the ase of
an mvestiment manager. Stil] other employers may want to design a multi-part default aption that
offers participants puarantecd Hifetime income through a combination of a managed account and
an anmity comiract with fiquidity features, If these types of options that are carefilly selected 1o
swit & company’s workloree are not treaied as sofe harbor defanlt investraents, our goal of
expanding pension coverage through automatic enroliment sirangements will not be met.

Another of the key incentives for antomatic enrofiment in the Pension Protection Act was
the clarification that State withholding laws - - a nwwher of which conld prolubit automatc
earollment - - are preempied by ERISA. That precinpuon provision only applics, however, 1o
plans that caomply with the Department’s default Investment regulations. For this purpose, it is
eritica] that the regulations be sufficiently briued.  Auntomatic esrollment arrangements usiag
reasonable default investment opiions should be entitled to preemption. Otherwise, we will have
taken a giant step backwards by reopening (he question of whether State kow prohibils mauy
awtosnatic enrollment arrangements,

Finally, we need to ensure that the successful expansion of pension coverage achieved by
those companies that previously adopted awomatic enroltment arrangements 1s not disrupted. It
1s critical that the preemption apply regardless of the type of default investment and forther that
reasonable, prudent default vestment options already chosen by these cospanics [or exisung
participants be accorded safe harbor protection. Otherwisc, we will have penadized those who
have been in the forefromt of 2 rend Congress wanted {0 encourage,

We hope you will consider these recommendations as you prepare the final rogulations to
implement these provisions. We belicve that it is critical that the finul regulations reflect the
infent of Congress w expand enroliment 1 relirement plans by enacting the FPA. We lock
torward w© working with vou on these and other important setreent seouity issues,

Stncerely,
/ ? —
EARL POMERQY, PATRIE K%. ésu{jlb e

Member of Cong Member of Congress
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