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Arm: Default Invcsuncnt Rcgula tion (RIN 121 0-XB 10) 

Dear Madam or Sir: 

These comments are. filed by the Natioi~al Coordii~atii~g Co~~unit tcc for 
hlultiemplnyer Plans (NCCMPj in response to the request by the Departinei~t of 
Labor's Employee Benefits Security Administration (1 5HS14) for public comments on 
its Pnjposed Rules to implement recent amendments to Title 1 of  the Employee 
Ketirement Income Security Act of 1974 (EKLS,1) enacted as part of  the l'ension 
Pxotection ,\ct of2006 (l?P,Z), Public: Law 109-280 under which a participant of a 
participarit directed individual accourit peiisiori Plilfll WIU be dccrnrd to l~ave cxcrciscd 
conuol ovcr asscls in his or hcr account if, in thc B ~ S C I I C C  of invcsttllcnt rjircctiolls 
from thc par ticipan~, thc plan i~lvcs ts in a "qualified dcfault invesanellt altertlauve."' 

' St'c EKISX 5 404(c), 29 U.S.C. 5 1101(c). 

' PPIZ 5 624. 
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Background 

'l'he NCCMP is the on1 y national organization dcvo tcd exclusive l p tr, prorectmg the 
it~tcrcsts of the workers. retirrrs, and ihcir fandies who rely on multirmplvycr plans3 
for pension, health and other bcncfits. Our purpose 1s rt, assure an crlvironn~cnt in 
wl-rich mulriemplover plalis call coi~t i t~ue their viral role in prvvihlg bctlcfits to 
worlany; men and wolncn. The NCChlP is a nonprofit orgarllxation, with members, 
plartrls and plan spoxlsors in rvrrv major segment of dlc mult iei~~plo~er p I ~ n  universe, 
irlcludir~g in the airline, huilding and constr uctiun, cn tcitainmen t, ford production, 
distribu tioil and retail sales, health cart., hospitality, mining, marititne, mdustrial 
fabrication, service, textlle, and truchng irldusuies. 

Over the past thirty years, more and Inow ctinplooyers and the labor orgarlizations 
representing their emplvy ecs havc cstablislied mulnemploy er &fir lcd coiltribution 
pension plans. incluchg a growing number nf 40 1 (k) plans, 10 supplenlent the 
pensions provided under lung-esta hliq hed mul~erriplu~ cr clc fined be.nefit plans. This 
growth in tllc ilurnber of mu1 tiemployer define J contribution pension plans parallels 
an overall dcclinc ill pirivate sector defined bcrlcfit plans a i d  n concomitant inurcasc in 
defmed cvriuibutio~l plans over this 

K'hdt: we noic that continued growth in the rlur~lbcr of defined contribution plans 
arid thc rlurnber of worlrers participatirlg in such plans provides an irnportan t source 
of rerirement security to workcrs alld their families, we concur i r l  thc gcncral 
observation that m a r l y  workcrs are not taking hll advant;igc of rllc oppornlnities 

3 Under ERISiI, a mult~emplnyer plan is n plan "(i) to u h c h  mc.)rc than one e~llplo~er  is required to 
con tribu re, (ii) which is rnainrnincd p u r s ~ ~ n t  to one or inure collecti~e. bargaining agreements 
bemeen onc r )r more enlployee organizations a n d  morc d ~ a n  one employer, and (iii) which satisties 
such other requiremen 1s as thc Secretaq [of Labor] may prescrihc by regulation." Set ERISA 
zection 3{3'i)(,Ij, 29 U.S.C. 5,1002(37)(A). 

4 Slnce the mid- 1 g70s thcrc has beell a grndual shift Away from dcfined benefit plans to defu~rd 
con tnt ~uuun  plans. Tlie number of PHC ;( :-insured d e h e d  benefit plxns peaked 111 1985 at about 
11 4,000. By 201) 1 ,  rhc nu~nber o E PBGC-insurcri dcfined benefit plans bad declinccl altriost 70 
percent. According to the. J'HGI-:, m 1980,38 percent of tht! private sector ~vorkforce participatcil m 
defined hcncfit pension plans, and by 1098, the percentage had deched  to 22 percent. By contrast, 
in 1980, about two-th~rds of worl~ers who had a dcfi~~ccl benefit pension plan pnrticipatcd HI 110 

orlicr employer sponsored pensicltl plar-1; yet by 1998, t h s  ratio had rcversed wid3 only one-third 
participating nu other pension plan. WMu the tlwllber of defined hcrlcht pension plans dcched ,  
401 (k) plar15 and other d e h e d  contrihutior~ I~l:lns grew. Since the early 1 'JGUs, the llurnber of 40'1 (k) 
plans hnu grown froill 17,000 to oTer 300,000 by 1998. J t e  Statement of Stcven Kaildarian, PBGT. 
Executive Director, hcfore the Subc~rnrn i t t e~  o n  (>versight Committee on Ways and hleans, U.S. 
House of Representatives (Junc 20, 2002) (\r\v~~-.pI>~<:.;rc,~ :'r-i~crlia; news- 

archi~rc.! I ~ , s ~ c c u t i \ - c ~ l c s r i m c ~ : i ~ / r t ~ ~  1400 1 . h t ~ ~ j .  -. 
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thrsc plans offer ctnployees in preparing for r c t i r ~ m e n t . ~  Moreover, we find rhat. 
without hertew statutory or regulatory guidance, the boards of trustees of most 
rn~lti~mployer 401 (I<) plans, along with clwir einployer and union sponsors, l lnvc bcc11 
rel~icr~nr to adopt automatic cnrollinent provi s inns  (2. e., provisiorls (hat rcquise 
participants to affirmativclv opt out  of participation). 

Identtfjing these conceals, Congress ii~cluded in the 1'1l11 a nurrlLcr of provisions 
designed to further erlllarlcc the appeal of defined contnl>utiun plans as a ineans of 
pro~i.lding grcatcr rckernen t security to emplvyces and thdr f;ll~lilies. I b r  instance, 
sevcral provisioils of t l~e PPX expand the rolicf accorded fiduciaries of EKLS,I sectioi~ 
404(c) plans during periods where par~icipants mav not actually have cuntrol ovcr 
assets in their accounts. 

Under current law, the relief pall tcd fiduciaties of "participant-direc tcd" dc fined 
contributinn pIans is dcscribcd ill ERISA section 404(c)(I): 

In the case of a prnsloil plan which provides for individual accuu~lts and 
peimits a participmt or bcneficiaq~ to exercise control ovcr the assets in 
hs account, i l  a participant or beneficiary exercises cunuol over the 
assets in his account (ns determined under rcgula tial~s of the Secretary 
[of Li~bor]j- 

(A) such participant or berleficiary sllall not be deemed to be a 
fiduciary by rc.nson of sucll exercise, and 

(B) 110 person who is otherwise a fjduciajy shal l  be liable urldcr h i s  
part for any loss, or bv reason of any breach, which rcsults horn 
such participant's or beneficiaq's exercise o i  ~r31ltt'ol. 

ERISA section 404(c)'s "cxcrcise of cnnrrol" provisivrl rcquires that in order for 
fiduciaries to have thesc protections parricipants Inus t uflv~~ativ~lly exercise control 
over the assets in h e i r  accouxl ts: 

While I 'LUSil se~t iur l  404(c) may serve to xelicvc certain fiduciaries from 
liahiliv when participants or beneficiaries cxcrcise con trn l over the assc ts 
in their individual accounts, the Deparm~cat of Labor has taken t h u  
positiorl that a participznt or be~lcf ic iar~ will not he considered to have 
cxcrciscd contrnl when the participallc is merely apprised of invesm~ents 

' See eg., Sta tc rncn~  of David hi.  Walker, I:r,rnp~oller General of t h c  I Jrlited States, Privat~ I'e?z.riow.r: 
Kpy - IJJI~~J icl Cunsidtr I7fil1ow~n~ the Etlron LcrlLfi,he, 5-6 ( l ' e s t h o n y  be forc thc Sendte Finance 
Co~ruruttee) GAO-02-48OT (Feb. 27, 2002j. 
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that will Le made otl h s  or her behalf Irl h c  abscnce of instructions to 
the contra!?.. 6 

Thus, a fiduciary I-eceives no srctiun 404(c)(l) relief for the investment of asscts hcld 
in thc accounts of rhnse plan participarlts who fail to sffirmatively dirrut asscts cven 
thnugh that ficjucinr~r m;Ly have thoughtfully desikmed a section 404(c) plan in fi~ll 
compliance with Departmcn t of Labor rcgulatinns.' .Iccor&ngly, that fiduciary must 
ensure that tlic plan c o ~ ~ t i n u e s  to comply with the Dcpartmcnt's regulations governing 
ERISA scction 404(c) plans for plan paruciparlts w110 rlftlt-mativelv exercise control of 
~ S F C ~ S  itl their nccnunt whtle, in the casc of those participants who fad to affirrliauvclr 
di recr investments, assume all fiduciary obligations associated with no11-404(c) plans. 

As long as an EMS21 st'~tiurl404(c) plan has participants who fail ox: refuse to 

a ffiimatlvely control assc w in their accounts, the fiduciaries adrnirlis~crirlg h a t  plan 
\xi11 never be accordcd coinplete ERTS A section 404 jcj(l) pro tcc tion u ~ ~ d e r  current 
law. One might corlsider t l is  a n  anomaly but for the f a c ~  that ERISA does not set 
forth s~ar~dards for "default" investment v r  tllclcs for participants of ElUSA secuurl 
404(c) plans who fail to exercise control ovcr the assets in their accounts. 'l'hroc~gh 
PP;I $ 624, Congress sought to xesolvc this problem by directing the Secretary of 
Labor: to issue t.egulations that will "provide giiclance on the appropriateness of 
designating default invt.s~ricfi ts that ii~clude a mix of asset classcs coilsisten t with 
capital preservation or lung term capital appreciation, or a b l c ~ ~ d  of both." ElUSA 
section 404(c) (5) (A) (as anlc~lded hr. PI3,\ rj 624 (;i)), 

Cornmcnts Regarding the Prearnblc of the Proposed Rule 

We svelcurnr. thosc provisions of the 1'1'-1 that promote automatic enrohlcnt  as wcll 
as those provisions of the Pl'rl that, under spccial circumstances, accord fiduciaries 
relief previously available only when a participant exercised actual curlttol ovcr the 
assets in his o r  her individual*account Specifically, the l'lJ.\ expands the scope of 
fiduciary rclief desciihed in ERISA sccdon 404(c) (I)  in thrrc cascs: (1) during pent~ds 
wllctl the plan invests the assc is in a participant's accvurit in a qualified default 
investtnen t alternative (thc subject of this ~ulemabrig); (2) when a "qualified cliangc in 

' Ketirenwnt Plans, Cash o r  lleferred Arrnngctnrn ts undcr Srctlon 401 (k) and Matchulg 
C:or~tnbuuuns or Employee Contnbuuor,s Under Sectlon 401(113 Regulations, 69 CIFK 78144, 78146 
n.2 pee. 29, 2004) (codfied at 26 CFK pts. 1 LSr 602j (citing 29 CIlzR s2550.4i14c-1). 

' SZP 23 CFR $3550.404~-1 
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investment options7' occurs and; (3) dlli-ing "hlac kout periods" in which the plail's 
sponsor or fiduciaries comply with ERISA section 101 (1) and relevant regulations.' 

:Is an initial rnattcr, wc find that the obscwations and rcasoniilg ser forth in the 
prc;unllc of the Proposed Rule reassurirlg 011 scvcral scores. Firsr, the preamble 
cxpressly states what trustees of defi~lcd c o n ~ i b u  tion plans and their invt.stnlcn t 
advisors have assumed for a ~~utl lber  of years: short- term inves~ncn t, rnoney mark ~t 

or stable value furids may "play a use fill mle as a compvricrl~ of a diversified port-folio; 
I h 1 owever, wl-icn such hii~ds hecnme rhe exclusive lrlvcstment o t' participants and 
beneficiaries, i t  is uidikely that the rate of return gcncrated by those funds over tirric 
wdl LC sufficier~t to generate adequate rc urc~llc~lt savings for most participari ts and 
Icneficiaries." 71 Fli at 56807.' 

Sccond, nonvi ths tanding the h s  t observation, "the llepartment rccup~izes 
irivcs ttnents in money market funds, stable value products and sbrdarly performing 
investment vehicles may be prudcnt for some participants or bcncficiaries." Id. 
Accordingly, the I~rvposcd Rule esra blisl~es three "q udificd d cfault investment 
a1 ternanves"-twu v f which are designed to "providc varying degrees of long- tern1 
appreciation arid capital presetvation through a ink of equity and fixed inco~nc 
cxposurus bascd oil the participant's agc, target r e t i r e n ~ e n t  date . . .ur lifc cxpec.rancy, 
and ;I third that "is designed to prot'idc long-term appreciatiun a id  capital 
prcsetvation rhrnugh a mix of cquity and fixed Income exposures consistent with a 

target level otrislr apprupriiitc for participant of the ylatl as a whole." 7 L FK at 

" ~ i r  PPA $8 62.1 and 621 (amending ERISA section 404(c)). P1'A fi24 applies to plan years 
b e p n i n g  aft cr Uecenlber 31, 2006. PPA 3 024(b)(2). t lowever, the prov~siotls of PPA $621 
dcaln~g wid] Mackout periods and qualified cllanges in investment optlr ms apply for plan )rc:zrs 
Icginni~~g in 2008 for nun-cullcu~ivel~ bargained plans and, 111 the: case of multiemploycr 
plans dilcl other collectively barg~il~ccl plans, the earlier of- 

1 .  the later of- 

a. December 3 1, ZOCIY o r  

h. the date on which the last of the collective Largaii~iilg agreements csplres ~Yithout 
re.gard rr, any extensiuns after August '1 7, 2006; or 

PPi\ 8ghZ1(L)(1) and (2). 

9 The courts alst h:lvr cnutioned sgalrls t overly conservative irlvcstments in the contcx t of d e h e d  
contribution plans. See "3, hfvtr!! Rtrk..lhir'~' Llfi I ~ J M ~ Q I I T P  L;lnq:aey, 250 I?. Supp. 2d 544, 565-566 (1). 
Md. 2003) @L?n's inveshnent manager did I>r,t h e s t  plans' ssse t h  n l  an ob~ecnvely pnldcri L manner 
where ~t invested part of  tile plan's asstrs rn life insuinnce policics a r d  mrested the rest c )f h e  p h ' s  
aswts "very consc~ . .nnve l~  ."). 
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568 10. Happily, inailv of our multicmpluyer 404(c) plat1 affiliates have beell prcscicnt 
eriou~gh to es tahljsh as tl-reir default op uuns investment vehc1t.s that rricct dlc 
requirements of one of thesc qualified d e f a ~ ~ l  t investment aItcrnativcs. 

Third , with regards to thc Proposed Rule's advance no ticc rcq~uremen t, l-l~e 

Department notes tllni: 

the phrax-"i11 advance of the first such in~.cstrnc.nr [in R quahfied 
default irlvcs tnlcl~t alternative]" --is not illtcl~cled to foreclose avilab&rv 
o f  rebef LO fiduciaries that, pnor to the adoption of a fin31 regulatiori, 
investcd asscts on behalf of partiuiya~lcs and be.neticiaries irl a dcf'ault 
irivcs tmctlt alternative that would coi~stirute a "quahfied defilult 
iilvesunen t alternative" undcr the r-egul~ tion. In such cascs, the phrase 
"in advance of the first such investment" should bc rcad to mefin the 
first invesrn~ent with rcspcct to which relief urldcr dlc P~oposed liult: is 
intended to apply aftcr the effecnve date uf ihc regulation. 

71 FR ar 56808. We gather thar the Ilepartmefit ~akcs: this I-easonable position 
because the al~cnlauve view would watcr dow11 s i p i  fi cantly the fiduciary relief 
pn~vided by PPA $ 624 in those inst:uiccs where plans established dcfult  options that  
meet ~ h c  rcquiiemer~rs of a quahficd default investment xlternativc before the 
effcccivc date of 5 624. 'l'hat is, without this "prior adop tioil n~le," tlie fiduciaries of 
thcse plans would not u t  tain the relief provided uridcr ERISA section 404(c} (1) for 
thc portion of a paracipa~~t's individual account that  was illvested in the default 
option prior to the effccuvc dilte of 1'1',1 5 624. 

The NCCMIJ's comrncrlt coilcerns situations rwt urllike the one described above. As 
discussed below, wc urge the Departmerit LO cxpand this exceptiorl to the regulatlnn's 
advance notice rccl~urelmeix where, due to the nlailncr in \vluch employers remit 
contributiolls to inally multiemploycr plans, 30-day advancc rlotice to the participarl~ 
is nnt possible. 

NCCMP Comments Regarding 
Notice in Advance of a Participant's First 

Investment in a Default Inves tmcnt Arrangement 

l'l'h 5 624 amends LK~SIZ subsection 4(lil(c) by adding new paca~aph  (5) ("Defaulr 
Investrncnt Arran~ements'? to that subsection. New subpnrapph 404(c) ( 5 )  (H) sets 
furth a n ~ l u a  1 notice requircmeii ts relating to dc faul t investment arrangenlents: 
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(i) 1N GENEW.-T~~ recluirements of t h s  subparagraph are met i f  
each paxticipar-it- 

(I) receives, wthin  a rcasunablc pcrivd of time hefore each plan 
ycar, a notice esplaining the employ cc's right under the plan to d e s ~ p a ~ c  
how contributions and earnirlgs will be invested and explaining how, in 
the absence of any investnlcrlt clcctioi~ by the participant, such 
conttihutions and cart~ings will be invested, and 

(IT) has a reasoflablc pcriod of time after rece~pt of such nutice 
and before the beginrlirlg of the p h n  year to make such dcsigr~atiun. 

LJnder the Proposed Rdc,  in order for- a fiduciary to qualify fur rclief under ERlS:l 
section 404(c)(l j, six coi~ditions must be met. 'l'hc dird of the.se conditions relates to 
h s  noticc rcq~uren~ent- 

'1'11~ participant o r  beneficialy on whose bchalf a n  investment in a 
qualificd default investment dtemalivc may be made is furnished w i r i i t ~  
a rcasor~able time of at least 30 days ~ I I  advance nf the &st such 
irlvcsuncnt and within a reasorlablc perriod ot time of at leas1 30 days in 
advance of each subseque~li plan year, a summary plan description, 
summary of materid modification, n r  other notice that tueets the [notice 
requirements of tllc Proposed Rule]. 

Prop. Reg. $2550.4 04-5(c) (3). We note, however, that unlike new subparagraph 
404(c) (5)  (H) , the Proposcd Rule re,quires hvcl types of advance, notice: ( I  j atlnz~al 
advance notice and (2) fmt in vcstment advarlcc notice.. 

Neither the Proposcd Rule nor  the preamblc Llcsc~ibe how a fdu re  to furnish timely 
notice d irnpac L a fiducia m's light to relicf under F,RTS;Z section 404(c) (1 ) .  For 
instance, if ia plan provides notice vrdy 29 clays in advance of thc first investment in a 
qualified Jcfault investment dterr~atisre, \\ill the fiduciary losc d relief afforded 
truslccs under section 104(c) (1) for all suhsequent 11lvcs tinents the plan makes lo a 
qualificd default investmcilt altcmarive on behalf of h a t  participant? If so, the 
trus tccs of many multien~pluyel- 404(c) plans Oial cs tablis hed deEault invcsttnen t 
up ions  that satis @ the Proposed Rule's qu&ficd default investmerlt alteri~ativtl 
requirements would nevertheless be excluded fro111 the relief Corigrcss provided 
unc-ler 13PA 5 624. That is, due to thc manner in whch  thc collective bargaining 
parties llavc determined the duc date of contnbutionz to multiemployer 404(c) plans, 
there is no practic;il way for the phns to provide new participanrs 1vith the writtell 
notice prescribed in $25.50.40?c-5(d) at least 30 days in advxnce of the first i~~vestment 
in the plan's qualified default irlve,s tment alterrlative. 
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In general, employers rnaintaiillng a rnul tiemployer de Gned contribution plan remit 
cnntributions to that plan once a month. Trust docurrlcrlts of n1u1tieinploye.r plans---,- 
irxxqxmtirlg tcrlns established by the col lrct ivc bargaining pai-ties--\\dl describe tl-ic 
ti111irlg of these contributions. Generally, cotltributions are due after the  firs^ uT tllc 
month immediately after the rnorlth work is performed by the t.mploycc, and the due 
date may range from 10 to 25 days after the end of the work montll. 

,?I common characteristic of thc industries where rn~ltiemplo~cr plans are prcvalenr 
requires that emplvvces frequently move from crnployer to cmploycr, Moreover, 
workers employed rrl thcsc industries may have tu travcl dlrougl~out the country in 
order to h i d  work. Ui~der  rt~ese circumstances, multien~ployer defined contnbutiorl 
plans rcccive a high volume of first-tirnc contributjnns made on brhalf of employees 
without any advance notice horn ~hcir employers of their particip;rnt s tams. 
r\rfultiemployer plans establish proccdures that allow them to corltact the et-t~plnyer 
and union nf a new partrcip:li-lt in order to obtain that participant's contact 
informatinn. As s o v ~ ~  as possible after receiving curltact inforil~stion, these plarls will 
send plan infornration to the new participant. %ilc a n  employer spnnsor of a single 
employer plan d know the irlet~titjr and conlact iilformation of a new piulicipant a t  
the tune that participant i s  hired, the firsl l~otice that a rnultiemployur plan often has 
of a new participant is the receipt of contributions on  behalf vf h a t  participant. Ths  
is dlc case with employer fu~ldcd plans and 4171 j l~) plans will1 automatic twrollment. 

As a rcsult of these factors, rnany multiemplnyer 404Io) plans, upon learning of a new 
participant, will immediately establish his or her indrvidual account and invest 
contrihltions made of1 bchnlf of that participant in thc plan's default option.'* -4s a 
consequence, thesc plans cannot satisfy the 30-day notice requirement u f 52550.403~- 
.5(c)(3) of the Proposed Rule. 

11s n u  ted above, the preamble of thc Proposed Rule provides $11 cxcep tion to the 
requircinc~~t that notice bt: g\ .cn 30 days in advance of thc first investment in a 
qualificcl dcfaulr investment al~cnlauve in cases where, prior to the ildoptiorl of thc 
final regulation, the plan investcd assets on behalf uf participants in a defidult 
inves tmcil t alreinative that wu uld have constituted a qualified default invesllncnt 
;liternative. Thc preamblt instructs that in such cascs a plan wdl satisfy chc notice 
rcq~urement if i t  providcs nodcc to participan~s 30 days before the cifcctive date of 
thc final regulation. Wc understand this to Incan dlat as long as such plans provide 
noiice to pardcip:lnts at least 10 days bbeiurc the effective dxtc of the regulation," 
- . - 

I0  Multieinployer deftr~cd cutltribution plan r; oftcn p r u ~ ~ i d e  inmedia tc partl~ipation and vesting. 

" The proposed cffecnvc date of the final nllc is GO days after the puhllcacion of the f ina l  rulc. 71 
FR at 5h808. 
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fiducinric:: u i  dlcsc plans will be granted the rclief provklcd under l7RTSh sectlon 
404(c)(I) for the. Investments made tu h c  qualified default investment alterrlativc Loch 
bt$re and afer the notice is gvcrl. 

Sknilar tre2rment shi~uld be affordcd nmltiemplnyer plans whcrc i t  is llot 
administratively feasible for thc~n  to provid~ 30-days advaricc nu  ticc. We note that 
while the statute requires arlrlual i~otjce. within a reasomhlc time before each plan 
year, it does not expressly require that notice be gvcn in advai~ce: oC a plan's itlltial 
investmetlt u f a parucipai~ t's accnunt in a qudficcl default investment dtemativc. 
Nevt.rthclcss, we understand why noticc aL dlc time nf  initial investment furthcrs the  
purpose of PP.4 5 664. Fur ins~ancc, such a rule informs a participant who first I~as 
his or 11er account investcd in a plan's qualified default irlv csctllci~t alternative soon 
after the start of  a plan ycax to receive the detailed inhrnlation contnined in the rluticc 
described in l'rop. Reg. $2550.403~-S(6) well beforc thc end of that plan year. 
I Inwever, we qucstiol~ 1~- l~e ther  the purposc of thc notice requirements of PPA $ 624 
is irnpiiirrd where the rule's "initial irlvcsunel~t notice" (as opposed LO the statute's 
arlrlua111otic.e) i s  provided widin a reasoilable time after the plan fust invests rhe 
asscts of a p~rticipant's iiccount in a qualified default irlvcsuncnt alternstive." 

To cnsure that the rights of participants are protected wldc still a ffordirlg fiduciaries 
the prorcctions accordcd thcm under PYi1 $ 624, wc suggest that $2550.404~-S(cj(3) 
of the 13roposed Rulc LC revise-d. A sugvestcd , - I  rcvisioil is set foah below. 

(cj (1) Nutila (r/r.wpcarti>$unhiJ. The par ucipant on whose behalf a n  

investmcn t in a qualified def i iu l t  invcscnlent alternative mav LC tnade i s  
furilis hed as soon as iidrrinistrauvely feasible after thc plar~ receives f r ~  r 
thc first time contr ibu~uns made nn such par~cipant's behalf a summary 
plan description, sunmarl. of material rnodificntioi~, o r  other notice that 
meets the requircmcr~ts of paragraph (d) of tlus section. The relicf 
described in paragraph (b) (1) of t h s  sccuon will he effective lor all 
investments ill a qualified default invcsttnent alternative 30 days after the 
plan providcs such notice to the participant. 

12 We nore that PP-4 $ 624 does not expressly dircci h e  Secretary of Labor tr ) issue regulations 
reprtiing the notice requiremcr~ts o E PPA 624. Rfi thcr, I'PA 5 624 proc-ides [hat the notice 
requixelnents of clauses (i) and (iij of section 40 1 (lrj (1 2) (D) of thc In~emal  Revenue Codr r l f  1986 
apply with respect to thc Iluhces described in EKIS-4 secuon 404(c)(5:!&). Section 4(>1 @j(1 2) of tile 

CIc >dc sets forth altern ntivc rned~ods of meeting 40 1 (ir) non&scrinlmarir>n rcq ulrements and scchr 111 

401 &) (12 jp )  req~llres that parllclpants rece iw a r ~ m u d  adv.znce notice c)f any such arrangement. 
Clauses (i) 3 r d  (19 of section 40 I $)(I 2)(D) require that che notice must hc (1) "sufficiently accuratc 

arid comprrhcnsive to appraise thc c:rnplogee of such rights and obliganons" and (ij) '%vritre,n in a 
nvaniler calculated t o  Lz understood hv  the average employ cc eligble to participate." 
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(2) AunctnI ~dzwnre n o h .  Tn addition to the rlollcc prescribed in 
paragraph (I), the participant or beilcficiary oil whose behalf an 
Irlvcstlncnt in a qualified dcfaul~ irlvcstmenr al ternativt: il~ay bc inade is 
furllished within a reasonallc pcriod of t ime of at least 30 days in 
advance of  each plan year, a surnlnarJr plan description, sullunary of 
mate,rial mohiication, or other notice that illeels dlc requirements o f  
paragraph (d) of h i s  scction. 

\lye believe a revis~orl such as the one set forth abovc recognizes h e  uniquc 
characteristics of rnany tmultiemploycr 404(c) plans while preserving thc rights and 
prorec tions PPA $ 624 and the l'roposcd Rule should acc t,rd all participants. 

Finally, we rlotc t h a t  the Proposed Rulc does not explan how Edure to provide timcly 
nonce will affect a fiduciary ~:is-d-zas protections panted urldcr ERISA section 
404(c1) (1) a i d  Prop. Kes. $2550.404~-5 @). Wc requcs t that the Department clarify 
this issue. We: believe the illost reasonable approach ro effectuate the p q o s c  of PP;I 

624 would he a temporaq- suspensinl-r of the pro~ections afforded fiduciaries under 
ERISA section 404(c)(1) for periods when propcr notice is not provided. Thus, a 

f i duc iq  will tmt be relicvcd froin his or her fiducian~ duties undur ERISA nr from 
any liability thar results fro111 a failure to sat is5 those duties, irrcluding l i a h h y  for ally 
resulting loss, for arlv periods that noucc under Prop. Reg. $2550.404c-5(d) is nor 
timely p e n  in accordance wit11 Prop. Reg. $2550.404~-5(~)(3). For exa~rlplc, where a 
plan inadvcrtcntly fails to givc a participant initial irivestment no ticc in accordance 
uith Prop. Reg ~2550.404c-5(~)(3)(1), a fiduciary a-ill not  he rrlievccl from fiduciar). 
duties under ERIS.1 relating to that paaicipant's investment in a qualified default 
invcsnnent a\ ternacive until the plan pruvidcs the paroclpanl with dmely annual 
advarlce notice. 

Wc appreciate thu opportunitv ro coInlncnt on this Prvposcd Rule a i d  urgc your 
careful consideration of the recormc~~dations set ford1 above. We also request rl~e 
oppormni~  to cxplain 2nd expand on these corlanctlts in r he evelit ally of our 
cornmen t s  req clirc fi~rthe,r clarification. 

On behalf of the Nauo~lal 
Cuosdit~ating Cormni tree for 
hlultiemploycr Plans 


