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SUBJECT: Draft Final Audit Report on Nader for President (LRA # 755)

The Office of the General Counsel has reviewed the Draft Final Audit Report (“DFAR")
on Nader for President (“Committee™). We concur with the findings in the DFAR and have
specific comments on Finding 1 (Net Outstanding Campuign Obllgations) and the proposed
repayment. If you have any questions, please contact Delanie DeWitt Painter, the attorney
assigned to thiu audit.

The Proposed Report reeommends that the Committee repay $56,16G5 to the United States
Treasury for receiving funds in excess af the candidate’s entitlement. This repayment arises
from the calculation of the candidate’s remaining entitlement based on the Statement of Net
Outstanding Campaign Obligations (“NOCO Statement”). Generally, a committec's net
outstanding campaign obligations are the difference between its assets and its liabilities,
including winding down costs. 11 C.F.R. § 9034.5(a) and (b)(2).

In response to the Preliminary Audit Report (“PAR”) the Coirmittee makes three
argumonts why the Commission should increase its liabilities fur primary winding down costs,
thareby fccreasidg the emount of maiching funds to which it was entitled and, to v, raducing
or sliminating any &monat it wanld be required to repay the Treasury for funds received in
excess of the entitlement. These arguments are: 1) winding down costs should include expenses
during the 31-day period between the general eloction and December §, 2008; 2) winding down
costs should include clearly identifiable primary costs incurred after the candidate’s date of
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ineligibility (“DOI"); and 3) the ratio of primary to §eneral winding down costs should be
inereaned to 100% primary after Drosmber 5, 2008." See PAR Response. We concluds that the
Committee’s first two arguments are not persuasive, but the third argument bas mare merit. The
Commission could censider whether to increase the percentage of primary winding down
expenses after December 5, 2008 from 70% to a higher amount. Increasing the amount of the
Committee’s winding down expenses could increase the amount of the candidate’s entitlement
and elimimate the finding that the candidate received federal funds in excess of his entitlement
and the conseguent repaymont. See 11 C.ELR. § 9038.2(b)(1)(i).

First, the Cormitiae anntends that $90,479 of its expenditures between November 5,
2008 and December S, 2008 should be included as primary winding down costs. PAR Response
at 2-6. The Committee acknowladges that the “11 day rule” of 11 C.F.R. § 9034.11(d) does not
permit a candidate who runs in the general election to use matching funds for primary winding
down costs until 31 days after the general election. /d, at 4. But it contends that this rule should
not exclude winding down costs obviously related to the primary election during this period,
such as the expenses related to the Committee’s compliance with the Commission audit. /d. at 4-
6. The Conmnittee argues that the 31 day rule “operated to punish the Committee for quickly and
efficiently mevcting its awdit obligaticns,” and that it inczrred substantial primary winding down
costs for compliance through December 5, 2008 /d. at 4-6. The Commiittee states that these
expenses were for oliice space, ovarhead, phones, fax, corapliancs persannel, aounsel and
support ateff. /d. it riat=a teat the auditors were an the Cammittes’s promiues batween
Novembor 14, 2008 and December 9, 2008, and that it provided documents to the auditoss in
September 2008.2 /d. The Committee asserts that it makes little policy sense to prohibit a
general election candidate from winding down primary election matters until 31 days after the
general election. /d, at 5. It also argues that the rationale for establishing the 31 day bright iine
rule does not apply here, because its winding down costs were more than a de minimis
administrative cost, and that the result is unfair and burdensome. Jd.

The Cammnilttee’s nrguments ameunt to a request that the Commiasiou ignore the plain
languoge of its awn regulation. The regulation cleurly states that caadidates who run in the
general election “must weit until 31 days after the general election before using any matching
funds™ for primary winding down costs and no expenses incurred “prior to 31 days after the
general election shall be considered primary winding down costs.” 11 C,F.R. § 9034.11(d). This
provision applies “regardless of whether the candidates receive public funds for the general
election.” /d, Because Ralph Nader ran in the general ¢lection, the Committee could not incur
any primary winding down expenses before December 5, 2008. There is no exception to this
rule that would allow the Committee to demonstrate that any expenses during this period, even
those associated with the Commission’s audit, wexe primary winding down costs. There it no
basis for the Coneniission to igr:ere its own regulation and creete an exception for the Commitiee.

! The Committen’s fourth argum=nt consarned calculatior errors. We understand that the auditors have
correcied and updsted tha ¥mount of wittding doum costs and tha Conieixtee and fhre auditors agree an s figures
that relate to these calcnlation ertors,

3 The DFAR states that the auditors agreed to swart nudit fieldwork early at the Committee’s request to allow
Committee staff to shut down the headquarters and return to their homes for the holidays,
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In addition, the Committee’s argument ignores the purpose of the regulation. In
promulgating tinx regulation, the Commission acknowledged that the 31 day rule “may rasult in
general election campaigns incurring a small amount of administrative costs related to
terminating the primary campaign during the general election period,” but determined that “in
practice, these expenses are offset by general election start up costs that are incurred and paid by
the primary committee prior to the candidate’s DOL™ Bxplanation and Justification for 11
C.F.R. 9034.11(d), 68 Fed. Reg. 47,410 (Aug. 8, 2003}.

Moreover, the 31 day rule at 11 C.F.R. § 9034.11(d) is a “bright line” rule that divides
cxpenses based on a date rather than considering each particular expense. Bright line rules
improve administrative efficiercy, conserve 1esources and avoid prolonged dismees aver the
allncatian of specific expenses. The Commission made a number of changes to the winding
down costs rules for both primary and general candidates in the 2003 rulemaking to avoid future
disputes over winding down costs like the disputes that had lengthened previous audit and
repayment processes. See Explanation and Justification for 11 C.F.R. § 9004.11, 68 Fed. Reg.
47,390-391 (Aug. §, 2003).

We acknowledge that as a peactical matter, it id likely that the Committee incurred some
expenses between November 5, 2008 and December 5, 2008 that it would not have incurred until
later (or at all) but for the unusually early audit fieldwork. But even if the Commission
determined not to epply tm reguletion in this instance, the documentation pmvided by the
Cammittee to dnte dnes not provide a basis for distinguishing between thosa expenses and
others, such as rent or utilities, which it likely would have incurred in any event. Far example,
the Committee lists payrol) for individual Committee staff as primary winding down without
explanation of what the staff did related to the audit fieldwork. These are precisely the type of
disputes over the nature of specific expenses that the bright line rule of 11 C.F.R. § $034.11(d)
was interded to prevent, Nevertheless, the Commitiee will have another opportunity to submit
supportiag documentation if it decides to seek administrative review of the repeyment
deterrniration.

The Caranittee’s seeond argumant is that basing the candidute’s BOI on the date of the
last major party conventica iz unfaér bacanse it dees Bot recognize that independent and minor
party candidates incur primary-related state ballot access-expenses after the date of the last major
party convention. PAR Response at 3, 6-7. The Committee argues that ballot access is
equivalent to the primary for independent candidates, and that the Commission has recognized
ballot access as a primary expense for non-major party candidates, citing AO 1995-45 (Hagelin).
It asserts thet state laws impose ballot access petition deadtines well aftor the last date of a major
party nominating oenvention, and netes that in 2008, seven states had ballet access deadlines
after the candidate’s September 4, 2008 DOL. 4. at 6-7. The Cammitiee cantends thut aftur the
caadidate’s DOJ, it spent at least $3,905 for prishary-related balint access expenses, but had 1o
pay far them as general election expenses. Id. at 7.

3 The Commission explained that this rule is congistent with the Commission’s bright line rules at 1] C.F.R,
§ 9034.4(c) for allocating expenses between primary and general camgaigns, which allow some primary expenses to
be paid by thn general commisiee and wee versa. Id,
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Here, the Committee asks the Commission to ignore not merely its own regulations, but
the statute. The Commission cannat change the candidate's date of ineligibility because it is
based on the end of the matching payment peried, which is defined by the statute and
regulations. See 26 U.S.C. § 9032(6); see also 11 C.F.R. § 9032.6(b)(2), 9033.5(c). The latest
date for the end of the matching payment period for candidates who are not nominated at a
national convention is the last day of the last national convention held by a major party during
the calendar year. 26 U.S.C, § 9032(6); 11 C.F.R. § 9032.6(b)}(2). Thus, the latest possible date
for the candidate’s DOI was the last day of the last national convention held by a major party in
2008, Septcmber 4, 2008. See 11 CF.R. § 9032.6(b)(2), 9033.5(c).

Moreaver, while the Committee is correct that the Commission has considered state
ballot access expenses for non-major party candidates to be primary-related qualified campaign
expenses, those expenses must be incurred before the candidate’s DOI. See AO 1995-45
(Hagelin) (Ballot access expenses for candidate and party incurred prior to DOI were qualified
campaign expenses.) To the extent that the Committee incurred ballot access expenses after the
candidate’s DOI that would otherwise be primary-related, those expenses are not qualified
campaigu expenses but are considered general election expenses that carmot be paid with
matching funds. Moo to the point, we anderstand that the amount of ballot access expenses
incurred after the candidate’s DOI is minimal, and would have little iinpact on the calculation of
the enniiidate’s entitlernent or the expayment. The Comintitee angirer thnt it spent $3,905 for
primary-related ballot aecess expenses after DOJ, only a ymall pat of the amount in eteess of the
candidate’s entitlement. Most of the Commitiee’s state ballot access expenses wera incurred
prior to the candidate’s DOI and are already included as liabilities in the NOCO Statement.

The Committee’s third argument is that the Commission should change the 70/30%
winding down cost ratio between the primary and general campaigns to 100/0% after
December 5, 2008 because of the timing of the Commission’s audit of the Committee. PAR
Response at 3, 7-9. The Committee argues that the regulations allow flexibility in determining a
reasonable allacation and that 11 C.F.R, § 9034.11(c) does not prohibit crediting the Coanmittee
for expemiling geoerei furals during the 11 day peribd after tho general sieciion to pay for
primary winding lown costs. Id. at 8. The Comrzittes argues that it spent more thten 2/3 of its
total expenditures on the primary election and allowing a 100% allocation would help to address
the imbalance caused by the 31-day and DOI rules. /d. They note that there is precedent for
allowing a 100% allocation in the Nader 2000 audit report. /d. Finally, they state that the
Committee’s “carly cooperation to make an expeditious audit in November 2008 should not
operate to deprive it of proper credit for primary winding down expenses.” /d. at 9.

We recommond that the auditors raise for the Commission’s oonsiduration the pessibility
of inureasing the percentage of the Coinmittee’s primary winding down expenses after
December §, 2008 froml 70% tn a highcr mnount. Unlike the Coramittee’s other two arguments,
raising thn prisanry winding rlovm percoatage would not coatradirt the oxpress innguage of the
Commission’s regulations.

The regutations allow some flexibility in dividing winding down costs between a
candidate’s primary and general campaigns. A candidate who runs in both the primary and
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general election may divide winding down costs between his primary and general committees
‘‘using any reasoasable allocatior methnd.” 11 C.F.R. § 9034.11(c), see 11 C.F.R. § 9004.11(c).
An allocation methad is presnmptively reasonable if it divides the total winding down costs
between the primary ard general electicn committees and results in no less than one third of the
total winding down costs allocated to each committee. /& However, a candidate “may
demonstrate that an allocation method is reasonable even if either committee is allocated less
than one third of the total winding down costs.” Jd. The Cornmission explained that if particular
circamstances require a caudidate to allocate less than cae third of the total costs to one
committee, the commiltoe "will be required to denomstrate that their allocation method was
reanonable.” Exnlamation and Juatificaiion for 11 C.E.R. § 9004.11, 68 Fed. Reg. 47,392

(Aug. 8, 2003). The Comierission furthar miplainad that thia rute gives candidates “flaxihility to
allocate their winding down expanses based atr the particular circumstances of their campaigns;”
for example, candidates “wha do not receive public funds for the general election might
concentrate winding down activity on their publicly funded primary committee” or committees
might focus winding down efforts on the committee that must deal with more complex issues or
larger potential repayments in the audit and repayment process. /d. at 47,393.

The Commission could consider whether to increuse the percentage of primary windiny
down expensus after Deaember 5, 2608. We ncie that the 70% primury allocation is already
slightly higher than 2/3 of the total winding down costs. The percentage could be further
increased if the Cemmiesion concludes thnt the Commitice has derannatrated that the higher
allocation is reasonable. 11 C.F.R. § 9034.11(d). The Comuisaion has previausly ailocated
100% of expenses ta a primary committee after the date when the general committee’s winding
down process is completed. See Audit Report of Nader 2000 Primary, Inc. at 11 (100% of
winding down expenses after June 1, 2001 were attributed to the primary committee because the
general committee’s wind down process was completed) (approved Nov. 14, 2002, prior to the
promulgation of 11 C.F.R. § 9034.11(c)). Because the Committee has not demonstrated that the
geeeral clection wind down was corapleted Iry December 5, 2088, a 100% primary allocation
may 1ot be apprapriate an that date. Iiatead, the Cornmission cuuid apply a higlier primary
wintlirtg down pereentage thun 70% but leas than 180% for the gerior after Decamber 5, 2008.
The DFAR includes calculations of potential decreased repayment amaymis if the Commission
increases the perentage io 80% or 90%.

Conversely, the Commission might conclude that the Committee has not adequately
demonstrated that a higher percentage allocation is reasonable. The Committee has not provided
documentation explaining what amount of its activity and expenses alter December §, 2008 was
related to primary winding down as opposed to general election winding down. Such
documentation could include a description of Committee activity during this period related to the
primary wind tiown, zn expianation of which staff werked on primary winding down compersd
to fepse who worked pn the geperal wind dawn md & liut of urntintg down expanses expitdtling
why they wexc relatnd te tha primary rether than the general. We suggent that the DFAR 1ist
types of stooumentation that the Committee could provide to damensiratc that a higher
percentage allotation wrnald be reasorable.



