DEPARTMENT OF THE ARMY
OFFIGE OF THE ASSISTANT SECRETARY
MANPOWER AND RESERVE AFFAIRS
114 ARMY PENTAGON
WASHINGTON, DC 20310-0111

March 30, 2010

Acting Special Counsel William E. Reukauf
U.S. Office of Special Counsel
1730 M Street, NNW., Suite 218
Washington. D.C. 200364505

RE: Whistleblower Investigation-Munson Army
Health Center (MAHC), Fort Leavenworth, Kansas -
(Office of Special Counsel File Number DI-08-3062)

Dear Mr. Reukauf’

In accordance with Title 5, United States Code (USC), Section 1213(c) and (d), the enclosed report
is submitted in response to your referral of information requesting an investigation of allegations and a
report of findings in the above referenced case.

The Secretary of the Army (SA) has delegated to me his authority, as agency head, to review, sign,
and submit to you the report required by Title 5, USC, Section 1213(c) and (d) [Tab"A]

Note that this report and its exhibits contain the names and duty titles of active duty service members
and civilian employees of the Department of the Army. Subsequent release of this information may result
in violations of the Privacy Act' and breaches of personal privacy interests. Accordingly, those releases
required by Title 5, USC, Section 1213(e) excepted, the Department of the Army is enclosing two
versions of the report of investigation. The first version contains the names of witnesses and is for your
official use. ] understand that you will provide a copy of this version to the Complainant, the President,
and the House and Senate Armed Services Committees for their review. However, witness names are
redacted from the second version. The second version is suitable for release to the general public. I
request that you make only this redacted version available on your web-site, in your library, or in any
other forum in which it will be accessible to members of the general public.

INFORMATION INITIATING THE INVESTIGATION

By letter dated February 20, 2009, the OSC referred to the SA allegations submitted by the
whistleblower, Mr. Karl Gibson, an Industrial Hygienist and Industrial Hygiene Program Manager
(IHPM) at Munson Army Health Center (MAHC), Fort Leavenworth, Kansas (MAHC). Mr.
Gibson alleged that Department of the Army officials in the Preventive Medicine section of MAHC
had deliberately interfered with the effective operations of MAHC's Industrial Hygiene (IH)
Program, in violation of law, rule, or regulation, including but not limited to a viclation of Title 29,
Code of Federal Regulations (CFR), Part 1960, Basic Program Elements For Federal Employee

¥ The Privacy Act of 1974, Title 5, USC, Section 552a




Occupational Safety and Health Programs and Related Matters; Army Regulation (AR) 40-5,
Preventive Medicine; and Department of the Army Pamphlet (DA Pam) 40-503, Medical Services,
Industrial Hygiene Program.

THE OSC REFERRAL

Mr. Gibson,” who consented to the released of his name [Tab B, p. 1], made several
allegations to the OSC. The OSC concluded that there existed a substantial likelihood
that information provided by the Mr. Gibson establlshed that since June 2007, Mr.
Gibson’s supervisors, Lieutenant Colonel (LTC) [ & = | and First Lieutenant (1LT)
, actively interfered with Mr. Gibson's ab1llty to conduct an effective Industrial
Hyglene Program at Fort Leavenworth and that these actions constituted an abuse of authority
and created the potential for a substantial and specific danger to the public health and safety.
Further, the OSC concluded that there existed a substantial likelihood that information
provided by Mr. Gibson established that since June 2007, adequate industrial hygiene
assessment and testing had not occurred at Fort Leavenworth, in violation of law, rule and/or
regulation [Tab B].

CONDUCT OF THE INVESTIGATION

By statute, an agency is afforded 60 days to complete the report required by Title 5,
USC, Section 1213.

The SA directed the Commanding General, U.S. Army Medical Command (MEDCOM) to
conduct an investigation into the allegations referred to him by the OSC. [Tab F]. This referral
was appropriate because MEDCOM provides healthcare oversight and control of all medical
centers and medical treatment facilities and activities in the Army, with the exception of field
units. [TabG]. On March 23, 2009, the Department of the Army Office of the General
Counsel (0GC) forwarded the SA’s directive to the MEDCOM Office of the Staff Judge
Advocate [ Tab H].}

It was determined that the Commanding General, Great Plains Regional Medical Comﬁmd
(GPRMC), Brigadier General (BG) James Gilman, should act as the appointing authority in this

? On February 12, 2009, Mr, Gibson received a notice of placement on a performance improvement period (for 90
days) based on his unsuccessful performance. It was asserted that Mr, Gibson failed to meet two job objectives set
forth in his 2008 performance plan [Tab C and ROIL Tab 21/Exhibit 17). On February 17, 2009, Mr. Gibson
received a notice of proposed removal for failure to comply with a policy or directive (three specifications); careless
or negligent performance of duties; and failing to provide accurate information on an official report (two
specifications) [TabD]. On March 16, 2009, a decision was rendered sustaining all of the charges and Mr. Gibson's
proposed removal [Tab E]. The decision memorandum established March 27, 2009 as the effective date of Mr.
Gibson’s removal. However, OSC requested a series of informal stays of Mr. Gibson's removal pending its
investigation of his allegation of reprisal based on his whistleblower activity, On completion of its reprisal
investigation, OSC advised the Army that it would not request any further informal stays and that the Army could

roceed with Mr. Gibson's removal. Mr. Gibson's removal was effective on July 31, 2009. [Tab HH].

Under Army doctrine, all Army lawyers servicing an installation or command are consolidated in the Qffice of the
Staff Judge Advocate. The Office of the Staff Judge Advocate is led by the Staff Jude Advocate, a military judge
advocate, generally serving in the grade of COL.
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e forwarded-by OSC-[ROL-Tab 2; Tab I} COL R

_qualifications and Curriculum Vitae]. COL (i

case. On Aprll 22 2009, BG G:lman appomted Colonel (COL) -
States Army Center for Health Promotion and Preventive Medicine (USACHPPM) Aberdeen

- Proving Ground, Maryland, under provisions of Army Regulation (AR} 15-6, Procedures for

Investigating Officers and Board of Q[f cers [Tab J1, to investigate the allegations
i1 ) waschosen;inpartbecausehe —————————

possessed specialized expertise in the area of mdustnal hygiene [See Tab K for COL§ -

gl began investigating the matter

immediately and was meticulous in his approach to the allegations. His attention to detail is

evidenced by the core questions he developed to guide his investigative efforts [Tab L] and his

expansxon of the questions to prov:de fora more detdiled Tecord of the evidence [Tab L], COL
@lf)made steady progress in his investigation. However on May 26, 2009, OSC brought
o ﬂwe OG(C’s attention Mr. Gibson’s allegations that COLES 5

unprofessionally during their interview session on May 14, 2009. It appears that COLgE 2
had requested that Mr. Gibson provide a sworn statement responding directly to the 25 questions

& L thad provided him on May 5, 2009.

- Given Mr. Gibson’s allegation and to preclude even the appearance of bias against-the- - -~ -
Whlstleblower BG Gilman excused COL @EEREED from his duties as 10 on May 31, 2009
[ROL Tab M}, Both COL CHENEER

their Mat 14, 2009 encounter and each subm:tted a Memorandum for Record [Tabs N and O,

respectwely} There were no ﬁndxngs of wrongdomg by e1ther the IO or Mr GleOI’l however
The new Commandmg General, GPRMC (now Southemn Reglonal Medu:ai Command

(SRMC). (Em\usxonai))e,BG Joseph Caravalho, Jr., appointed Mr. (RS CEn

USACHPPM, an expert in mdustriai hyglene as the replacement 1O on June 9 2009 [ROI, Tab

2; Tab P]. See Tab Q for Mr. @ @ qualifications and Curriculum Vitae.

Upon Mr.€ ppointment as IO, he immediately proceeded to familiarize himself
~with the evidence tha ) had gathered-prior to his excusal. Mr. (HERRRIY
determined that there remamed a few outstanding issues that needed to be further developed to
lbegan a series of interviews with the principal

witnesses, specifically, COL— the MAHC Medical Department Activity
(MEDDAC) Command from 2006 2008 COL Andrea Crunkhom, the MEDDAC Commander
e ' ' g 1) Chicfof Preventxve Med;cme MAHC;~ R

: T reahzed that Mr G1bson had not prowded an answer to an important
questlon, to W1t “Dunng 2008 were 1 LT RRRR and LTC-arbltrary in denying 39 of
"~ Mr. Gibson's 40 requests to conduct time weighted measurements testing on buildings without an
explanation?" [ROI, Exhibit24; Tab R]. Mr. (EEGHERattcmpted to meet Mr. Gibson in person

--to discuss the statements-and evidence that he had provided COL GIRIEN 10 sccure Mr:-- -
Gibson’s response to the unanswered question, and to provide Mr. Gibson with the opportunity

to present any additional information he wished. Although Mr.@&

* As explained on p. § of this report, MEDCOM reorganized in 2009 and GPRMC was renamed as Southern
Regional Medical Command (SRMC).




telephone contact with Mr. Gibson on July 1 and 2, 2009, he was not successful in his efforts to
~ meet with Mr. Gibson or to obtain from Mr. Gibson the additional mformatlon he sought In an

effort to arrange the meeting, Mr. i
office and personal e-mazi addresses [ROI Exinblt 24; Tab R]

in an e-mail to Mr. Gibson, dated July 8, 2009, Mr B vised, “Please understand that I

want to give you every opportunity to present any and all additional information that you wish to

present for my consideration regarding any matter addressed in the Appointment Memo. If there

is any additional information that you wish for me to consider, please feel free to send it along,

as well. Also, please let me know your availability (and the availability of your Union_ _
representative) to discuss these matters face-to-face in more detail.” {Tab R, email dated July 8,

2009, para 4. Even though the Whistleblower’s employment with the Army had been terminated

on July 3T, 2009, Mr. GEEEEN intended to consider any information Mr. Gibson wished fo
submit regarding his allegat:ons Shortly thereafter, on September 9, 2009, Mr. Gibson

contacted OSC to-allege that Mr. (MR had refused to meet-with him. . In response, Army. . .- oo
OGC advised OSC about Mr. (R attempts to meet with Mr. Gibson. Army OGC

received no further commumcatlons from ‘OSC regarding this issue. As of this date, Mr. Gibson

has never contacted Mr.GT

-Although COL G and-his-successor;- Mr- (RIS proceeded-diligently,-the -
nature and comprehensweness of the investigation necessitated that OGC request from OSC
several extensions of time to permit Mr. @yto complete his investigation and report, and
for OGC to prepare, staff, and ﬁnai1ze the Army's final report to OSC. At OGC’s request, the
OSC granted six extension requests.’

BACKGROUND -- ENTITIES WITH INDUSTRIAL HEALTH AND
INDUSTRIAL HEALTH-RELATED MISSIONS

To facilitate a better understanding of the facts and circumstances associated with the
whistleblower's allegations to the OSC and to permit a more knowledgeable assessment of the
testimonial and documentary evidence collected from all of the witnesses, it is important to
understand MEDCOM's organizational structure and functional relationships with supporting
organizations [See generally documents contained Tab G that depict these various

$ Though by statute, an agency is afforded 60 days to complete the report required by Title 5 USC, Section 1213,
exiensions 1o this time period are permitted. See Tab B, authorizing the Special Counsel to agree to a longer period
of time for the agency to investigate and report its findings. Army request for extension No. 1, dated April 23, 2009,
was granted the same day for a period of sixty days, extending the suspense untii June 23, 2009; extension request
No. 2, dated June 19, 2009, was granted on June 26, 2009 for sixty days, extending the suspense until August 26,
2009; request No. 3, dated August Z1, 2009, was granted on August 21, 2009 for sixty days, extending the suspense
until October 26, 2009; request No. 4, dated October 23, 2009, was granted on October 28, 2009 for sixty days,
extending the suspense until December 28, 2009; request No. 5, dated December 18, 2009, was granted on
December 23, 2009 for sixty days and extended the suspense until February 23, 2009; and request No. 6, dated
February 19, 2010, was granted on February 25, 2010, extending the suspense for sixty days through March 29,
2010.




organizations].
U.S. Army Medical Command (MEDCOM) Mission

The Surgeon General (TSG) of the U. S Army serves in a dual role as both the U.S. Army
Surgeon General and MEDCOM Commander. In executing his duties as TSG, he is responsible
for the development, policy direction, organization, and overall management of an integrated
Army-wide health services system. Among many other functions, TSG has responsibility for
coordinating world-wide command programs to protect and enhance health by control of
workplace environments and those aspects of Army environmental programs relating to the
prevention of disease and preservation of health. See Army Regulation 40-1, Composition,
Mission, and Functions of the Army Medical Department, dated July 1, 1983, paragraph 1-6,
[Tab G—l],and AR 10-87 Army C’ommana’s Army Service Comporzent C ommands and Direct
Reporting Units, dated September 4, 2007, para 15-3. [Tab G-2].

In his role as Commander, MEDCOM, TSG exercises oversight and control of all medical
centers and medical treatment facilities and activities in the U.S Army, with the exception of
field units. Regional Medical Commands (RMCs) are major subordinate commands (MSCs) of
MEDCOM and are multi-state command and conircl headquariers that allocate resources,
oversee day-to-day management, and promote readiness among military treatment fac111tles in
their geographic areas. See AR 10-87, Chapter 15. [Tab G-2]. Below isa d1a@'am depicting
OTSG/HQ MEDCOM staff and the RMCs prior to MEDCOM’s reorganization in late 2009, the
period most relevant to Mr. Gibson’s allegations, as depicted in MEDCOM Regulation No. 10-1,
Organization and Functions Policy, 6 May 2009, Figure 1-1.
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Great Plains Regional Medical Command (GPRMC) Mission

Prior to the MEDCCOM’s 2009 reorganization, the GPRMC had oversight of subordinate
medical facilities and clinics within the states of Arizona, Texas, Oklahoma, Louisiana,
Colorado, Kansas (where Fort Leavenworth is located), and Missouri. [Tab S]. The Commanding
General of the GPRMC, BG Joseph Caravalho, has been delegated command and control over
the medical centers and medical activities located within the GPRMC geographic area. The
GPRMC Commander provides intermediate level supervision over, and continuous evaluation of
the delivery of and quality of medical care provided eligible beneficiaries throughout the region.
Further responsibilities of RMCs are discussed in MEDCOM Regulation 10-1, Change 2,
Organization and Functions Policy, dated 21 March 2000, Chapter 2. The geographic area of
the GPRMC is defined by MEDCOM Regulation 40-21, Regional Medical Commands and
Regional Dental Commands, dated October 22, 1999, Chapter 2, Section I. It is important to
note that in the course of the MEDCOM realignment in late 2009, GFRMC was renamed the
Southem RMC (SMRC) and MAHC and Fort Leavenworth were realigned with the Westem

RMC (WRMC). [Tab T].

In }uly 2007, for purposes of r rendenng subject matter expertise to the MAHC chai
command rciatlve to Mr. Gibson's implementation of the MAHC IH program, COL{§

ther the MAHC Commnigrider, asked Mr.|

i 1 the GPRMC Regional ITHPM, fo assess — 777"




Mr. Gibson's technical competency and the validity of information that Mr. Gibson had
promulgated in various reports, documents and verbal assertions to the MAHC command
" regarding public health and safety-related matters at MAHC and Fort Leavenworth. For the
three years prior to that specific request, Mr. @8 Jhad been actively engaged as a technical
———————advisorand-consultant to- MAHC management as well-as acoach-and mentor to-assist Mr, -~~~ — -
Gibson in meeting his performance expectations [ROI, Tab 5/ Exhibit 1, Statement of Mr. :
8 Question 1, pp. 1-3; see also Tab U setting | forth Mr. Bentley's qualificationsand _

Curriculum Vitae].

Munson Army Health Clinic Mission (MAHC)

MAHC is an outpatient facility offering primary care and simple specialty care, i.e., routine
exams, tests and treatments for ambulatory beneficiaries at Fort Leavenworth, Kansas.® Prior to
the 2009 MEDCOM reorganization, MAHC was funded by and received operational oversight
and guidance from MEDCOM through the GPRMC [See Tab 8 organizational chart referenced
above]. As a result of the MEDCOM reorganization, the GPRMC was renamed the South
Regional Medical Command (SRMC) and changes were made to the states included in its area of
responsablhty MAMC was realigned into the Westem Regional Medical Command (Western
RMC\

During the period relevant to Mr. Gibson’s complaint to OSC MAHC was commanded ﬁrst
T by COL Carmen Rinehart (2006-2008) and then by CUL§ L ) (2008-Present). ~
One of the many programs comprising the MAHC is the Preventwe Medlcme Program.
o MAHC'sIH Program was.a component.of the MAHC-Preventive Medicine Program—The- sta
of the Preventwe Medicine Office included the Chief of Preventive Medicine, LTC Gl
- . : = Chief of Environmental Health and Environmental
Smence Ofﬁcer and Mr. Glbson Industrial Hygienist and the MAHC THPM [See Tab V for the

¢ AR 40-4, Army Medical Department Facilities Activities, dated January 1, 1980, para 10, defines a United States
Army Medical Department Activity (MEDDAC) facility as "an organization encompassing @ USACH [United
States Army Community Hospital] or designated U.S Army Health Clinic and the associated activities which are
responsible for providing health services to anthorized persons within an assigned Health Service Area (HSA). It
normally has command and contro] over AMEDD facililies, activities, or units (other than TQE units) located within
its HSA, The MEDDAC may also be tasked to provide administrative and logistical support to other AMEDD
organizations over which it does not exercise commneand or operational control. These may include U.S. Army
Medical Laboratories or U.S. Army Dental Activities. Para 10 also states that a MEDDAC will be designated a
"U.8. Army Medical Department Activity" and identified by adding its location. For example, U.S. Army Medical
Department Activity, Fort Hood, Fort Hood, Texas. The term Medical Clinic or Medical Center is generally
synonymous with the acronym "MEDDAC". Additionally, para 31 defines "Health Service Area (HSA)” as a
geographic area within CONUS or overseas, specified by counties or other political entities. A single Medical
Center (MEDCEN) or MEDDAC provides designated health care services to authorized persons within an HSA.
HSA refers solely to the geographical area for which the MEDCEN or MEDDAC has designated responsibility.
The HSA assigned to a MEDCEN or MEDDAC will be as directed by the appropriate commander. Ar HSA is
named after the installation on which the MEDCEN or MEDDAC is located. For example, the HSA assigned to
Madigan Army Medical Center, Fort Lewis, Washington, is Fort Lewis Health Service Area. The HSA assigned lo
the MEDDAC, Fort Dix, New Jersey, is Fort Dix Health Service Area. This organizational structure is also
addressed in MEDCOM Regulation 10-1, Organization and Functions Policy, dated May 6, 2009, Chapter 3 [Tab
GJ. -.
7 According to Mr. € Office of the MEDCOM SJA, ongoing actions and files related to Mr. Gibson

were retained under the responsibility of the Southern RMC.




Organizational charts of the MAHC [Tab V-1] and the Preventive Medicine Program [Tab V-2]].
U.S. Army Public Health Command (PHC) Mission

MEDCOM relies on the expertise of one of its MSCs, the PHC (formerly known as the U.S.
Army Center for Health Promotion and Preventive Medicine (USACHPPM)), as a skilled public
health agency, to work collaboratively with the RMCs [Tab W]. The PHC team is a key player
in providing medical support to combat forces and throughout the military managed-care system.
It provides worldwide scientific expertise and services in clinical and field preventive medicine,
environmental and occupational health, health promotion and wellness, epidemiology and
disease surveillance, toxicology, and related laboratory sciences. It supports readiness by
keeping Soldiers fit to fight, while also promoting wellness among their families and the federal
civilian workforce. Professional disciplines represented at the PHC include chemists, physicists,
engineers, physicians, optometrists, epidemiologists, audiologists, nurses, industrial hygienists,
toxicologists, entomologists, and many others, as well as sub-specialties within these
professions. See AR 405, Preventive Medicine, dated May 25, 2007, para 2-19 [Tab DD].

Industrial Hygiene (1H) and Medical Safety Management Program Mission

IH is a component of the Army’s health mission. Industrial hygienists use technical expertise
to anticipate, recognize, evaluate, and control workplace health hazards. They work with experts
in other disciplines to develop economical and pragmatic solutions to prevent occupational
illness, injury, and death. Industrial hygienists provide professional and technical guidance to
Military Treatment Facility Commanders in planning, implementing, and assessing the
effectiveness of their environments of care. Industrial hygienists are deemed to be experts by the
Joint Commission on Accreditation of Healthcare Organization's Environments of Care
standards and in the heaithcare industry’s safety and health rules. Industrial hygienists specialize
in management of hospital safety, security, hazardous materials, emergency management, fire
prevention, medical equipment, and utility systems programs. See generally DA Pam 40~503,
Industrial Hygiene Program, dated October 30, 2000, Chapter 1. [Tab EE].

Not all industrial hygienists employed in the private and public sector are certified. The
American Board of Industrial Hygiene (ABIH) is the certzfymg organization for industrial
hygienists.® Of the witnesses who provided testimony in the instant investigation, only COL

¥ The American Board of Industrial Hygiene (ABIH) is the certifying organization for industrial hygienists. {Tab Y).
To qualify for admission to ABIH examinations, an applicant must comply with all regulations of the Board that are
in effect at the time the application is filed. An applicant must: (1) meet academic requirements/have completed
industrial hygiene coursework; (2} meet a professional industrial hygiene experience requirement supported by
references; and (3) currently be involved in the practice of industrial hygiene. All applicants must agree to adhere to
the ABIH Code of Ethics and be governed by the ABIH Ethics Case Procedures. Generally, fulfilling the academic
requirements entails graduation from a regionally accredited college or university, or other college acceptable to the
Board, with a Bachelors Degree in biology, chemistry, chemical engineering, mechanical engineering or sanitary
engineering, physics or the completion of an Accreditation Board for Engineering and Technotogy (ABET)
accredited program in industrial hygiene or safety. The ABIH will consider, and may accept, any other Bachelors
Degree from an acceptable college or university so long as the degree is based upon appropriate coursework and
represents at least 60 semester hours of creditable subjects, with at least 15 of those hours at the upper level (junior,
senior or graduate level). Industrial hygiene coursework required for certification requires the applicant to
document compietion of 180 academic contact hours or 240 continuing education contact hours of specific industrial

-8-




RARE——.

SCNIRI

Certified Industnal Hygienists (CIHs) Mr. Glbson has never recewed certlﬁcanon by the ABH—I
as an industrial hygienist. IO made note of this in his AR 15-6 RO, pp. 26-27,Ques 7.

U.S. Army Corps of Engineers (COE) Mission and Support

The U.S. Army Corps of Engincers (COE) is a Direct Reporting Unit (DRU} to the
Headquarters, Department of the Army, Chief of Engineers. See AR 1087, Chapter 18.[Tab X].
The COE’s mission is to provide vital public engineering services in peace and war to strengthen
the Nation’s security, energize the economy, and reduce risks from disasters. However, one of
the COE’s Military Programs Missions is to provide premier engineering and construction, real
estate, stability operations, and environmental management products and services for the Army,
Air Force, other assigned U.S. Government agencies and foreign governments. In relation to
Army facility management, the COE’s Installation Support Program provides support to U.S.
Army Garrisons. This support is normally fully reimbursable to the COE. Types of installation
support provided by the COE include technical assistance, troubleshooting, and traditional
facility management.

Over the period of April 2007 through May 2008, the GPRMC Regional IHPM, Mr.
@ conducted nine staff assistance visits (SAVs) to MAHC in an effort to provide
mentorship and guidance to Mr. Gibson in the performance of his assigned job duties and
responsibilities as MAHC’s IHPM. Mr. Gibson was not receptive to the assistance offcred and
did not respond to the guidance provided [ROI, Tab 5/Exhibit 1, Statement of Mr. (.
p. 8, Question 12]. In a continued effort to assist Mr. Gibson, Mr. @ commended that
COL iR Commander, MAHC, contract with a local industrial hygiene group to provide
Mr. Gibson with day-to-day mentorship and guidance. COL (i and his staff evaluated
several options and decided to request assistance from the Kansas City COE. This decision was
based on several factors, to include: (1) ready availability of in-house expertise (the COE had
CIHs on staff); (2) responsiveness and willing to do the requested work; (3) timely execution of
work product; (4) close proximity to Fort Leavenworth (within about one half hour, by car); (5)
as an Army organization, the COE was familiar to the MAHC management; (6) the COE was
familiar with Department of the Army policies and procedures for conducting IH investigations;
and (7) overall cost effectiveness.

Utilizing the subject matter expertise from the COE was a reasonable course of action and in
accord with the provisions of regulations setting forth the basic elements of federal employee

hygiene courses. At least half of the required coursework (90 academic or 120 continuing education contact hours)
must cover the broad subjects of industrial hygiene toxicology, fundamentals of industrial hygiene, measurements
and controls. To satisfy the professional hygiene experience requirement, the applicant must possess four years of
employment in the professional practice of industrial hygiene acceptable to the Board. Additionally, cach
application must be supported by a minimum of two professional references, A reference from an applicant’s
current supervisor is required to dogument current practice in industrial hygiene. There must be a reference from the
applicant’s immediate supervisor(s) covering the entire time period for which the applicant requests experience
credit, When an applicant is/was a principal in a business, the Board will accept references from major clients.
There must also be a reference from a Certified Industrial Hygienist (CIH) who is familiar with the applicant’s
industrial hygiene work and can describe, from firsthand experience, the nature of the applicant’s industrial hygiene
responsibilities. The CIH reference may also be a supervisory reference.

-9
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occupational safety and health programs [Tab BB]. Title 29, CFR, Section 1960.8 (e) states that
agency "safety and health personnel {may] utilize expertise from whatever source available,
including but not limited to other agencies, professional groups, consultants, universities, labor
brganizations, and safety and health committees." Although MAHC management could have
called in a subject matter expert from almost any other entity, for example, the University of
Kansas, or the local American Industrial Hygiene Association group, the COE group seemed to
fit best with MAHC’s requirements.

In late May 2008, COL G initiated a Military Interdepartmental Purchase Request
(MIPR) to the COE’s Kansas Clty District to provide “independent technical and quality
assurance reviews of the current processes related to [MAHC] industrial hygiene surveys™.

. [ROI; Tabl17/Exhibit 13, p. 1, para 1]. The contract with the COE was designed to provide Mr
Gibson the assistance of an independent observer and technical advisor [ROI, Tab 5/Exhibit 1,
Statement of Mr. i B p. 8, Question 10]. The statement of work (SOW) related to
MAHC’s contract with the COE detailed three work elements: (1) document review (including
past Building Assessment Reports, Building Assessment Implementation Plans, Recent
Assessment Reports, sampling data, and other reports); address document content, clarity and
completeness, verify that the standards and/or action levels are properly identified and defined,
verify that the sampling plans are adequate and appropriate to serve the purpose for which the
data is intended, and verify that any conclusions or findings are supported with adequate and
appropriate data and are well documented; (2) field oversight (including building inspections and
walk through® surveys, building occupant complaint investigations and sample collection
activities); review the applicable work plans or procedures with the MAHC staff industrial
hygienist prior to starting any field work; and for each Field Oversight assignment completed,
provide the MAHC Command Staff with a brief Memorandum for Record to summarize any
comments, opinions or findings resulting from the field activity; and (3) consultation [ROI, Tab
17/Exhibit 13, . pp-2-3, para 2]. All COE work was to be performed by or under the supervision
of a certified mdustnai hygienist [ROI, Tab 17/Exhibit 13, p. 1, para 1]. The SOW also included
a provision clarifying that if a disagreement (either technical or procedural) arose between the

COE staff and the MAHC staff industrial hygienist (Mr. Gibson), the COE staff was to refer the
matter to the MAHC Command Staff for resolution. In the case of technical issues, the MAHC

Command Staff had the optiofi to tefer the matter to the GPRMC IHPM, Mr. -{1{01 Tab —
17/Exhibit 13, p. 5, Arbitration]. Mr. Gibson was afforded the opportunity to review and discuss

issues and concerns with his performance of work. As required by the SOW, the COE provided

Mr. Gibson and MAHC management with timely summaries of comments, opinions and/or

findings based on work site observations and/or review of written reports. Examples of these

COE summaries are at RO, Tabs 18, 22, and 26/Exhibits 14, 18, and 22

“D—pnmary -point-of contact for the COE-on-this contract/work agreement was Mr. (i
@B - C1H [ROI, Tab 1 7/Exhibit 13, p. 3, para 3; see also Tab Z for Mr. ]
quallﬁcatmﬂs and Curriculum Vitae). Mr. IS role included providing a program audit,
providing one-on-one mentoring with the goal of 1mprovmg Mr. Gibson’s technical competence,
providing field oversight of building assessments, walk throughs, and inspections, and providing
technical oversight during sampling activities.

% The term "walk through™ is interchangeable with the term “walk thru®.

-10-




STATUTORY AND REGULATORY FRAMEWORK FOR DEVELOPING AND
MAINTAINING A ROBUST INDUSTRIAL HYGIENE PROGRAM

The following statutory and regulatory references drive the Army Occupational and Safety
Health, Preventive Medicine, Occupational Health, and Industrial Health (IH) programs. These
references are of particular importance to the issues at hand in the instant referral from OSC—
ensuring that the MAHC IH program is effective based on a robust series of assessments and
testing requirements. The actual elements of an Army Installation IH Program are listed in
Technical Guide (TG): 165, Umted States Army Environmental Hygiene Agency, Aberdeen
Provmg Ground Maryiand 2 10 10‘5422 Installatmn Industrial Hygzene Program Self-

2007 {Tab DD]. The TG is more detaﬂed but it dates to 1988 The AR is current but its
elements are more general and are derived mainly derived from the Occupational Health
Program, of which the IH Program is but a part. While accurate, regulations are, by design, very
broad and contain little or no detail regarding the day-to-day workings of an Army Installation
IH Program. The "nuts and bolts” of an Army IH Program are contained in the TG.

Generally, to meet the requirement zmposed by Executive Order 12196, Occupational Safety
and Health Programs for Federal Employees, section 1-201 ' 'Tab AA], that federal agencies
provide employees "places and conditions of employment that are free from recognized hazards
that are causing or are likely to cause death or serious physical harm," agencies must operate an
occupational safety and health (SOH) program compliant with promulgated regulations and
policies. It is DoD policy to hold "commanders responsible for SOH program performance.
Managers, supervisors, and military personnel and civilian workers are accountable for
preventing accidents and workplace illness, but the ultimate safety of human and material
resources is a command responsibility.” [Department of Defense Instruction (DoDI) 6055.1,
DoD Safety and Occupational Health (SOH) Program, dated August 19, 1998, para 4.3, Tab
CC): To ensure the appropriate execution of these responsibilities, commanders may authorize
their safety and health personnel to utilize expertise from appropriate agencies and organizations
to include other agencies, professional groups, consultants, universities, labor organizations, and
safety and health committees [Title 29, CFR, Part 1960, Basic Program Elements For Federal
Emp!oyee 0ccupatzonal Safety and Health Programs and Related Matters, Section 1960.8(¢),
“Tab BB]. The primary goal of a commander and his support personnel is to ensure that "periodic
inspections" are performed by "personnel with equipment and competence to recognize hazards."
[TabAAx, Executive Order 12196]. It is DoD policy that "[clommanders, supervisors, and
managers are responsible for protecting personnel, equipment, and facilities under the command
by using the risk management process, and for the effective implementation of safety and
occupational health policies." "Performance evaluations of those responsible DoD Component
officials shall reflect personal accountability in this respect, consistent with the duties of the
position, with appropriate recognition of superior performance, and conversely, with corrective
administrative action for deficient performance.” [DoDI 6055.1, para E3.1.1., Tab CC]. Further,

1951 should be noted that though 29 U.S.C. section 668 provides that the head of each Federal agency shall establish
and maintain an effective and comprehensive occupational safety and health program that is consistent with the
standards promulgated under 29 U.S.C. section 665 [Tab AA-3), the more specific requirements are established by
Executive Order 12196.




at least annually, "qualified SOH personnel are to visit every installation workplace, though such
visits may be conducted more frequently based on such factors as the exposure to and potential
severity of hazards, accident experience . . . or other events that increased risk of accidents and
occupational illnesses.” [DoDI 6055.1, para E3.5.3.1., Tab CC].

As part of the Army's Preventive Medicine Program, the Occupational Health Program's
medical components are required to develop and provide numerous occupational health
programs, services, and capabilities, including those in the IH area [Tab DD, AR 40-5,
Preventive Medzcme, dated 25 May 2007, para 1-7d{2)(k)]. The Commander, MEDCOM has
overall responsibility for the Army's Preventive Medicine and Occupational Health Programs.
The Commanders of sach MEDDAC ensures that his or her Director of Health Services, who
serve as the principal medical advisor to the installation commander, works with the installation
safety manager to provide the installation commander with a "comprehensive safety and
occupational health program that includes, but is not limited to . . . industrial hygiene . . . and
occupational health surveiliance.” [Tab DD, AR 40-5, para 2-18n(3)].

Other important IH guidance derives from DA Pam 40-503, Medical Services, Industrial
Hygiene Program [Tab EE]. Department of the Army Pamphlets are guidance, not laws or
regulations, however, they often incorporate and reference laws and regulations. DA Pam 40-
503, Section 4, addresses the fundamental processes, tools, and procedures associated with a
comprehensive IH program: hazard anticipation, recognition, evaluation, and control. A guiding
principle of all IH programs is found in section 4-4, Survey Frequency and Scope, which
provides “29 CFR 1960, AR 385-10, and AR 40-5 require the annual inspection of workplaces
by OSH personnel who are qualified to recognize and evaluate hazards. The IHPM (Industrial
Hygiene Program Manager) ensures that this annual DA workplace survey documents the TH
aspects of workplace operations. Then, hazards in work places are prioritized so that the most
severe hazards are given the highest priority for inspection. Lower hazards are given a lower
priority and less emphasis because the risk of injury or illness from work related activities is less.
Workplaces do not have to be inspected by an industrial hygienist, only by qualified
occupational health and safety personnel, i.e., safety personnel or Environmental Science
Officers.” The IH program works "cooperatively with other Army programs {such as Safety) to .
. . characterize workplace exposure to potential health hazards, which facilitates exposure-based-
medical surveillance and occupational healthcare, to comply with OSHA and other application
Federal and State laws and regulations, and to integrate established IH principles and concepts
into allied programs such as Safety, Chemical Surety . . . asbestos control, and lead abatement."
[Tab EE, DA Pam 40-503, Medical Services, Industrial Hygiene Program, dated October 30,
2000, paras 1-5, 1-6].

The Army IH program requires its industrial hygienists to use technical expertise to
anticipate, recognize, evaluate and control workplace health hazards” by working with other
disciplines to develop “economical and pragmatic solutions to prevent occupational illness,
injury, and death" (emphasis added) [Tab EE, DA Pam 40-503, para 4-1a].

Installation IHPMs are required to establish and implement two critical documents: the
Industrial Health Program Document (IHPD) and the Industrial Health Implementation Plan
(IHIP) [Tab EE, DA Pam 40-503, paras 3-5, 3-6]. The IHPD includes a mission statement, goals




and objectives, and procedures for accomplishing them and is updated annually. The IHIP is "a.
living document” generall}/ contained in an Excel spreadsheet, which schedules IH activities for
a "rolling 1-year period”."" The installation IHPM uses the IHIP to manage systematic
accomplishment of prioritized IF activities. These requirements are determined by assessing
customer needs, obtaining the commander's emphasis, and reviewing OSHA and Army
regulations [Tab EE, DA Pam 40-503, para 3-6a]. At a minimum, the [HIP should include the
list of potentially hazardous operations and the health hazards associated with each, the priority
action code (PAC) assigned to each health hazard, industrial hygiene evaluations necessary for
each health hazard, completed evaluations, and the risk assessment codes assigned to the
operation [Tab EE, DA Pam 40-503, para 3-6¢]."

OVERVIEW OF THE ALLEGATIONS, SUMMARY OF THE EVIDENCE
OBTAINED FROM THE INVESTIGATION, AND AGENCY DISCUSSION

Overview of the Allegations

The whistleblower, Mr. Karl Gibson, made the following allegations that were subsequently
referred by OSC to the SA:

OSC-Referred Allegation 1: Mr, Gibson’s first line supervisor, 1 LTSRS Chicf of
Enwronmental Health and Environmental Science Officer, and his second hne superwsor LTC
o &) Chief, Department of Preventive Medicine actively and deliberately interfered
w1th h:s ablhty to conduct the IH Program at MAHC and with the effective operation of
MAHC's [H Program. Such actions on their parts constituted an abuse of authority and created a
potential for a substantial and specific danger to the public health and safety.

OSC-Referred Allegation 2: Actions by | LT inaagand LTC GRERERa created a situation
where adequate IH assessment and testing at Fort Leavenworth had not occurred since June
2007, resulting in violation of law, rule, and/or regulation.

Summary of the Evidence Obtained from the Investigation

Each witness interviewed in the context of the AR 15-6 investigation initiated to address the
allegations referred to the SA by OSC, including Mr Glbson was asked to respond to an initial
set of 25 questions that was developed by COL e the first 10, and was used by both he
and the second 10, Mr. GEEREEE Dt solicit Spemﬁc and concrete information. This set of

" This means for example, that as the July tasks are completed, the workload for the following July is scheduled so
that at any point in time, work is scheduled 1 year in advance.

12 The need for clarifying information arose during the preparation of this Army narrative report. Hence, the IQ, Mr.
i i8was asked by the OGC to prepare a statement that would provide helpful background information to
clarxfy or address matters that had previously been addressed in the AR 15-6 ROI or had surfaced during the drafting
of the Army nan'auve report. One of the areas that Mr. GEESEE R~ ddressed was the issue of the MATIC’s THIP and
the [HPD. Mr.@ @8 Eiistates that at Fort Leavenworth, there was neither an IHPD nor an IHIP after 2007.
Producing these two documents was one of the tasks that Mr. Gibson failed to carry out. 1T established the
"IH Project Priority List" to substitute an at least rudxmentary document for the non-existent current THIP. This is
documented in 3 documents in Tab GG, Statement of Mr. GEESEEEEIENE) para 7; See Tab 12/Exhibit 8, para 4.
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guestions was expanded with each witness, as appropriate, in order to develop additionat lines of
relevant inquiry. The AR 15-6 Report of Investigation (ROI) and the associated exhibits contain _
a detailed and illuminating recitation of the events at issue.

Mr. Gibson’s statement in the context of the AR 15-6 investigation detailed his perceptions
that his supervisory chain prevented him from executing his role and responsibilities as the
Munson IHPM. Mr. Gibson asserted that although he had been the industrial hygienist and
THPM at MAHC for the past 19 years, he had not been allowed to fully perform his duties. Mr.
Gibson stated—

“ .. 1 was not allowed to conduct the functional area responsibilities as the sole
IH and IHPM by conducting surveys in the frequency and scope required by
OSHA, DOD, and DA. I was not allowed to apply OSHA, DOD, and DA
standards as the sole IH and JHPM. I was not allowed [sic] request for additional
services as the sole IH and IHPM. I was not allowed to use professional judgment
as the sole IH and IHPM. I was not allowed to make or provide quantitative
judgments concerning health hazards and risks as the sole IH and [HPM. [ was
not allowed to conduct the required program relationships with other Army
Medical Department Proponency and Supported Programs or Safety programs as
the sole I[H and IHPM. ] was not allowed to perform my [H consulting role as the
sole IH and THPM. I was not allowed to perform my design review role as the
sole IH and IHPM. Management'’s actions violate OSHA, DOD, and DA
regulations and policy and did not just diminish my authority, but removed and
denied my authority.”

[ROI, Tab 19; Statement of Mr. Karl Gibson, p. 1]

Further, Mr. Gibson asserted that s ability to perform his duties had been adversely
impacted only since COL Eliiinna | TC iRy -nd 1 T GHleR 2rrived at MAHC in May,
June, and August of 2006, respectlvely [ROI Tab 19, Statement of Mr. Karl Gibson, p. 1]. Mr.
Gibson asserted that management refused to allow him to conduct IH testing in accordance with
"Federal Regulations, DODI [DoD Instructions], OSHA and Armmy Regulations and Policies”,
and that this had "substantially put at risk the lives and safety of all individuals on Fort .
Leavenworth," [ROI, Tab 23/Exhibit]9, Statement of Mr. Karl Gibsen, p. 1]. Mr. Gibson
provided additional examples of circumstances in which he perceived that he had been prevented
by his supervisory chain from performing his duties as the IHPM. For example, he indicated that
he was no longer allowed to coordinate, as he saw fit, with the Safety and Department of Public

Works (DPW) Environmental Offices, or with the Fire and Police in emergency response
s1tuat10ns He also asserted that he was "excluded from all meetings with management L.TC

g . Jomany TH-issues"; was "not allowed toattend-any Safety committee meeting outside —
MAHCmand then only when managernent was shown that it was required by Joint Commission
standards”; and was not allowed to review design plans and specifications to generally provide
industrial hygiene input to ensure compliance with applicable standards, codes, and regulations.
Mr. Gibson alleged that "IH surveys have been replaced with 'walk-thrus' where I am only
allowed to ask supervisors and employees if they think monitoring needs to be done and what
hazards they think are present. This removes all IH professional judgment from the OSH process
in violation with OSHA, DOD and DA regulations. When [ completed the tasked ‘walk-thrus' of
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the 18 building identified by management, [ was then tasked to conduct 'Assessments.’ However,
no occupational testing, monitoring, sampling or measurements of ventilation, noise, or lighting,
etc was allowed by management of the 18 buildings." Mr. Gibson asserted that such “walk-
thrus” were of only minimal value and that supervisor-imposed prohibitions on his ability to
conduct more sophisticated time weighted average readings violated OSHA, DoD, and Army
regulations and policies. Specifically, he noted that when a sewer-like smell in the Provost
Marshal's Office was reported, repeatedly causing employees to feel sick at that work site, he

was not allowed to conduct chemical testing beyond grab samples during the day, but was
allowed to test only over nights and weekends, all in violation of OSHA, DoD, and Army
regulations and policies [ROI, Tab 23/Exhibit19, Statement of Mr. Karl Gibson, p. 2]".

Mr. Gibson questioned the authority of his supervisory chain to properly restrict him in the
performance of his duties because of his perception that they were not competent to assess his
performance, 1n part because he was the only “certified” industrial hygienist at Fort
Leavenworth.'* He stated that, "[i]t was not unreasonable to require the IHPM to obtain
management’s prior approval for conducting IH testing, surveys, occupational exposure
measurements, etc. in order to ensure the [HPM is in compliance with OSHA, DODI, and DA
regulatory requirements. However, seeing how the IHPM [Mr. Gibson] was being prohibited
from conducting IH testing, surveying, measuring, etc by management, the agency was required
to have a written exception to policy by the Head of the Agency Component Responsible
Official that- would have permitted IH testing to be halted. This was not done. . . \When
questioned by my Union Representative as to whether management intended to obtain exceptions
to policy concerning TH testing, management stated 'they have the right to assign and take away
work, as is-their right as a supervisor.™ [ROI, Tab 23/Exhibit 19, Statement of Mr. Karl Gibson,
Question. 22, page 26].

Mr. Gibson further asserted that he continuously made management fully aware that "their
abuses [in] overstepping statutory and regulatory guidance, by failing to recognize his
professional judgments and opinions” and “inability and unwillingness to_provide clear

instructions to Mr, Gibson concerning his IHPM duties demonstrates management’s
unreasonableness and abuse of authority. In most cases involving decisions concerning the IH

guadance instead of relying on the professional judgment of their hired IHPM, the
COE, and the Union. In order to manage a Army [H Program. . . . [o]utside of Mr. Karl Gibson,
no other person in the Munson Army Health Command Structure possessed the necessary
qualifications to manage or administer the IH Program. . . .Because Mr. Karl Gibson has met
these requirements and personnel within the Munson Army Health Center Command Structure
have not, it was an unreasonable expectation and local Command policy that required Mr. Karl
Gibson to have to always have to obtain the Command prior approval before being allowed to
conduct [time weighted averages]” and other tests he deemed necessary [ROI, Tab 23/Exhibit 19,
Statement of Mr. Karl Gibson, page 27, Answer 22].

13 The sewer smell incident is more fully discussed in foomote 23, pp. 31-32.

* The OSC referral document includes the statement that “Mr, Gibson further objects to this need for permission
based on the fact that he is the only certified Industrial Hygienist at Ft. Leavenworth and the only individual
adequately trained to make a determination as to whether testing is warranted.” As previously stated on pp. 8-9. Mr.
Gibson has never received certification by the American Board of Industrial Hygiene.




To summarize, from Mr. Gibson's perspective, he was more than able to perform his
responsibilities as the IHPM. He thus perceived that he should be able to run the MAHC IH
Program as he felt was appropriate in his professional judgment, that he was the only individual
qualified to run the IH Program, and he should have been able to run the Program unfettered by
his supervisors' oversight and management directives.

On the other hand, a different picture of the state of the MAHC IH Program emerges from the
remaining testimonial and documentary evidence gathered during the AR 15-6 investigation.
The unanimous testimony of all other witnesses supports a conclusion that Mr. Gibson was
unable to perform his duties and responsibilities as the MAHC THPM, and that the MAHC
management team responded properly to Mr. Gibson's real and documented performance
shortcomings while at the same time diligently continuing its efforts to maintain the integrity of
the MAHC IH Program.

A reading of the AR 15-6 ROI clearly reflects that it was an undertaking that was very
thorough, detailed, and complete in its scope and content. Yet, none of the testimonial and
documentary evidence gathered during the AR 15-6 ROI supported Mr. Gibson's allegations.
The evidence gathered included testimonial and documentary evidence from witnesses up and
down the local command lines of responsibility for the IH Program, from subject matters experts
located throughout various support elements of MEDCOM, as well as from another independent
Army command, the COE. All of these individuals had intimate knowledge of the MAHC IH
Program and its deficiencies. Most witnesses attributed the Program’s deficiencies to Mr.
Gibson's own failure to properly and competently execute an effective IH program. Pursuant to
the mandates placed upon them by law and regulation, MAHC Commanders, those individuals
"ultimately responsible” for the occupational health and safety of their personnel, each assembled
a team of subject matter experts to assist them in fulfilling their responsibility for maintaining a
fully IH Program fully compliant with law and regulation, even in the face of Mr. Gibson’s
inability, or in some cases, unwillingness, to perform his duties as the MAHC THPM.

The evidence gathered in the AR 15-6 investigation leaves no doubt that Mr. Gibson's
allegations of his supervisors’ wrongdoing reflected only his personal perceptions and were not
grounded in fact. The ROI is replete with examples of Mr. Gibson’s inability to perform his
duties and responsibilities at a fully competent level. Further, all of the evidence reflects that for
the first time in 19 years, Mr. Gibson was called to account for his substandard performance
when a new set of supervisors and managers converged at the MAHC at the same time.
Together, these new supervisors concluded that Mr. Gibson's performance deficiencies needed to
be corrected; that Mr. Gibson required strong mentorship and supervision by a team of trained
subject matter experts whose only goal was to improve his performance, not hamper him in
performing his duties and responsibilities; and that they needed to procure outside professional
help to immediately improve enhance the level of MAHC IH Program compliance with statutory
and regulatory requirements and to improve overall Program effectiveness. To the credit of the
entire MAHC management chain and the entities that supported management by providing
subject matter expertise in regard to [H Program requirements’’ all of the evidence

' Hereinafter, where appropriate, these subject matter experts who jointly advised the MAHC management team
will be referred 1o as the "mentoring/support team.”




overwhelmingly reflects that the appropriate assessments and testing occurred as required.
Throughout the period at issue, there were no OSHA findings of violations of law, rule and/or
regulation associated with the MAHC IH Program.®

¢ OSHA reports found at RO, Tab 15, Exhibit 11 reflect fairly typical OSHA responses to complaints about a
Federal facility. It is iroportant to note that none of the OSHA citations issued in the context of the 2008 inspection
regard IH issues; the “serious” violations apply to safety and fire problems, such as machine guarding, fire
extinguishers, and energy hazards, while the “Other” citations are administrative, mainly referring to lack of paper
documentation. The OSHA inspection made no findings regarding industrial hygiene that would support the
... allegation.of a potential. for.a substantial and specific danger to the public health and safety. It is also imgortant to
note that the installation Safety Director is the designated OSH official for the purposes of i mteraclmg with OSHA.
KG has no assigned duties in this regard. [Note, 10 BRI discusses these OSHA related matters in his RO pp.
12}~ At this point in the report, it is iruportant to draw. attention to the following information that is included as
background to provide the reader with a clearer understanding of various programs located at an Army installation
such as Fort Leavenworth. The need for this clarifying information arose during the preparation of this Army
—————————— —narrative-report-Hence, the 1O, Mr. (ERinmtan was asked by the OGC to prepare a-statement that would provide - ————
helpful background information to clarify or address matiers that had previously been addressed in the AR 15-6 ROI
or had surfaced during the drafting of the Army narrative report. One of these issues included a-discussion of the
-~ various- heallh and-safety related programs located at Fort Leavenworth/MAHC {Tab GG; Statement of Mr- G
. described the features of the Army’s Preventive Medicine Program and two of its
components the IH program and the Safety and Qccupations Health (S&OH) Program, Mr. (RS explained
that “[t]he overarching responsibility of the Preventive Medicine department at any military treatment facility
(MTF) is to provide preventive medicine services to support installation commanders in preventing disease and
injury throughout the MTF's health services support area. This would include conducting comprehensive,
coordinated military health surveillance activities such as medical surveillance and occupational and environmental
health (OEH) surveillance for Army personnel. Included as a subset of OEH is TH, which is defined as, “The
science and art devoted to anticipation, recognition, evaluation, and control of those environmental factors or
sfresses, arising in or from the workplace, that may cause sickness, impaired health and well-being, or significant
discomfort and inefficiency among workers.” Further, Mr. (RESBEE80 - xplained that “{t]he U.S. Army has
organized its IH and safety functions through two separate and very different chains of command. IH is a medical
function, while safety is an installation staff function, Therefore, an installation industrial hygienist generally works
for a tenant organization, in this case MAHC, with his/her chain of command rising up to the level of The Surgeon
General of the Army. In contrast, the Fort Leavenworth Safety Office ultimately reports to the Training and
Doctrine Command’s Commanding General. TH is .. . a generic term for industrial hygiene, but can be used in the
upper case sense, as in the "Army IH Program”. As a hybrid program in the Army, it fits into two hierarchical
schemes; Safety and Medical, On the Safety side is the Army Safety and Occupation Health (S&OH) Program
(please note that “health” is limited to "occupational health”, but safety is not so limited, and includes traffic safety,
safety at home, etc.) . At MAHC, the THPM works for the Chief, Environmental Health (1LT_ai other
MEDDACS the THPM might work for Chief, OH, or directly under the Chief, Preventive Medicine. Individuals may
be heard to say, "the Army OSH Program”, or, "the Army OSHA Program”, but these are misnomers. Properly, it is
the umbrelia under which the Army S&QOH Prograns fall. . . . As stated above, “the installation Safety Director is
.the designated OSH official for the purposes of interacting with OSHA.. The whistleblower had no assigned duties
in this regard. To elaborate, every Army installation has named its Safety Director as OSHA's designated OSH
official {required by AR 385-10). This means that for any official interaction with OSHA, the Safety Director (in
EFort Leavenworth’s case, Ms. 3)is the official "voice" of the installation;-whatever the-Safety-Director says,
writes, responds, etc., to OSHA is the official reply. Although, during an OSHA inspection, the IH might be
interviewed, his'her responses would be viewed as informational only; anything the Safety Director says would take
precedence. So, although the whistleblower may have been invited 1o and attended the OSHA inspection's closing
conference (OSHA terminology for "exit brief™), where the findings are discussed with installation management, his
role would have been advisory, ai most, but more likely merely as an observer. Also . .. the whistleblower did not
---------------------------- work-for-Fort Leavenworth; he worked-for-one-of its tenants; this removes hlm even ﬁmher from any Fort-
Leavenworth/OSHA interaction . . . .” [Tab GG, Statement of Mr. GEiSE i pp. 1-3, paras 1, 2, and 3]




Perhaps no one but Mr. _ican best put into perspective and capture the "state" of
_the MAHC IH Program under Mr. Gibson, roughly from 1999 (when Mr. @ f}became the
~ GPRMC [HPM) forward. What follows are excerpts from Mr. Bentley's testimony to the
AR 15-6 10s, in which Mr. Jdiscussed in great detail the many deficiencies he

—encountered in Mr: Gibson's performance over the years. Throughout his involvement-with-vir; R

Gibson and the MAHC IH Program, Mr. @ Bexhibited patience and the highest level of

professionalism and dedication to ensuring that the Program was compliant with all statutoryand
regulatory requirements. It is evident that Mr. (i@ had only three goals in mind when he was

asked by the MAHC command to provide them with his subject matter expertise--to be objective

and constructive in his assessments of Mr. Gibson's implementation of the MAHC IH Program,

to take appropriate corrective actions with regard to any public health and safety issues that may

have been present at Fort Leavenworth, and to ensure preventive actions were taken to prevent

future instances in which the public's health and safety could be threatened.

"In my role as the Great Plains Regional Medical Command (GPRMC)
Industrial Program Manager I provide professional advice and consultation on
matters related to industrial hygiene program management, program planning,
resource management and technical services. . . . I have 28 years federal service
and have 26 years experience as a supervisor.

1 view my primary role in the matters involving Mr. Gibson as that of a
consultant and technical advisor to Command, managers, supervisors and Mr.
Gibson, My biggest challenge has been helping management to recognize what
'right' looks like. Mr. Gibson has experienced a great deal of autonomy over the
past 17 years while performing his duties and responsibilities as Industrial
Hygienist at Ft. Leavenworth, KS. Ihave been in my role as the GPRMC
Regional Industrial Hygiene Program Manager since 1999, Over the years, I can
recall at least four (4) instances, where Mr. Gibson's previous supervisors
'questioned' the validity and accuracy of information contained in Mr. Gibson's
written reports. The supervisor/manager would send me a copy of the report in
question, ] would provide a technical review along with format adjustments and
editorial enhancements and return the document to the supervisor/manager for
follow-up. When appropriate, ] would forward the report(s) to other technical
experts (USACHPPM, AMEDD C&S8) for peer review/comment; formulate a
collective response and make recommendations to the supervisor/manager. I am
not in the direct line of command for Mr. Gibson and assumed that the
managers/supervisors handled the situation appropriately. [ viewed these isolated
requests from direct supervisors/managers as ‘hiccups' in the program - they
appeared to be cyclical in nature - whenever a new Service Chief or supervisor
would change - Mr. Gibson would pop-up on the radar again.

Over the past three (3) years [ have been actively engaged in as a technical
advisor and consultant to MAHC management as well as a coach and mentor to
o Mr Gibsor in meeting his performance expectations: [m} aa cluster of IH
issues between July 2006 through January 2007 . COL{E e
Commander arrived at Munson Army Health Clinic (MAHC) late spnng 2006




= Chief, Preventive Medicine arrived in July 2006 and 1LT
Environmental Science Officer (ESQ) arrived in August 2006.

The stage was set when COL@ ook immediate and decisive action to
remove employees from Bell Hall based on Mr. Gibson's reported 'documented’
overexposures to asbestos on 12 JUN 2006. It is reported that Mr. Gibson
conducted air monitoring in Bell Hall to determine asbestos exposure levels on

_non-ashestos workers (i.e., casual office workers, teaching staff, etc.) 1am
unclear as to how long this sampling protocol was followed - I antzmpate that
quarterly air sampling was conducted for at least 5-6 years. COL (i
contacted the COE and requested the findings be validated.

During their review of the 12 JUN 06 sampling set, the COE CIH made the
following determinations:

(1) Mr. Gibson failed to have the collected samples analyzed by TEM. All
analyses and recommendations were based on PCM determinations.

(2) Mr. Gibsen failed to follow prescribed sampling methods and
protocols (e.g., did not maintain the integrity of the sample(s) by allowing
janitorial staff [to] monitor the air sampling devices, calibration issues, etc).

(3) Mr. Gibson failed to properly document calibration information and
start and stop times.

(4) Mr. Gibson made false and misleading statements in the report
regarding the Secretary of the Army statements regarding a 'waiver' . . ..

(5) Mr. Gibson misinterpreted and applied the OSHA PEL . . .standard to
a non-occupational workforce (casual office workers); and

(6) There was evidence to show possible 'overloading’ and/or 'tampering'
with the sample cassettes. . . ..

The Corp[s}-of Engineers (COE)-contracted-with an outside industrial hygiene

firm (APEX) to resample the entire work area. . . . It was my initial impression
that accepted the recommendations made as 'constructive criticism; and would

move forward. COL (g | | C GIiiey Vir. Gioson and I sat down

afterwards and discussed specific industrial hygiene program issues and areas
where Command could help. Mr. Gibson requested some technical equipment
needs (i.e., digital camera and color printer) - I provided Mr. Gibson funding to
purchase the requested equipment. . . .Mr. Gibson did indeed 'challenge’ the
independent contractor's laboratory results and findings through an MFR.

During the period of 1 September 2006 and 30 December 2006, Command
responded to three (3) similar industrial hygiene issues/concerns. Specifically, (1)
B 275 Trolley where Mr. Gibson reportedly exercised poor professional judgment
in his response to a potential carbon monoxide situation; (2) MAHC Command
Suite where Mr. Gibson did not follow proper protocol for determining occupancy
clearance after a water leak event in the Commander's Office, MAHC and (3)
SAAF [Sherman Army Airfield] Building 132 where Mr. Gibson failed to
demonstrate best practices and techniques in evaluating potential lead exposures
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in the aircraft hangar building.

At the Commander's request, I provided direct technical assistance to LTC
)in . . . helping them recognize what 'right looks like.'
Collectively we reviewed the basic IH Program requirements as outlined in AR
40-503 and 40-11. We specifically worked on IH program elements. ..

In late spring, 2007, Mr. Gibson submitted approximately 32 industrial
hygiene reports to Command for final approval... Most of the reports ranged
between 20 and 40 pages in length. From a technical review perspective, I found
the reports to lack clarity and organization - not to mention the technical aspects.
Up to this point, management had taken an active role in supporting Mr. Gibson's
recommendations, later to discover that the methodology used, laboratory results,
and/or interpretation of findings have been inaccurate and/or misleading. During
the first 4-5 months of 2007, Mr. Gibson was issued five counseling statements
addressing various aspects of his work performance and conduct. I was in
constant telephonic and/or email contact with 11T (S 1 TC GRERERE 2nd
COL@ ) during this period. I discussed issues and concerns with the
management and offered suggestions for improvements and/or resolution.

It became increasingly apparent to me that Mr. Gibson had compromised
his credibility with Command and management. Mr. Gibson's inaccurate,
misleading and often inflammatory representations had placed a significant
operational and economic burden on Command. In addition, I sensed Command
felt Mr. Gibson's actions had tarnished their professional reputations. COL
Rinehart discussed with me several scenarios where she received negative
feedback from COL ESRResess Garrison Commander and others regarding Mr.
Gibson and his role as the 'techmcal expert' for industrial hygiene matters on Ft.
Leavenworth. At the request of COL (SN through GPRMC, I conducted a
formal investigation to determine Mr. Gibson's technical competency and validity
of information presented in the 32 industrial hygiene survey reports generated '
between April and July 2007. . ..

During the investigation, I reviewed and discussed with Mr. Gibson the 32
submitted [H reports; the IH program document and the IHIP. My findings and
recommendation are outlined in a letter to COL (D entitled 'Management
Staff Assistance Visit (MAYV) - MAHC Industrial Hygiene Service - 15-20 July
2007 (Ta? 2). A copy of this memo was provided to LTC (i and 1LT

This visit was not designed as a FAULT-FINDING' mission. My goal

17 As stated in footnote 12, Mr. (8 : i
stated that at Fort Leavenworth, there was neither an IHPD nor an [HIP after 2007. Producing these two documents
was one of the tasks that Mr. Gibson failed to carry out. LT {lEsacstablished the "IH Project Priority List" to
substitute an at least mdtmentary document for the non-existent current IHIP. This finding was documented in Tab
GG, Statement of Mr.(ZEIEIEaEaS

P addressed the issue of the MAMC?s IHIP and the IHPD. Mr. (g8

para 7 and its three documents, as well as in Tab 12/Exhibit 8, para 4.
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(and that of the Commander) was to validate the information contained in the
reports . . . assess Mr. Gibson's technical competencies through field observation;
and provide recommendations to improve/enhance Mr. Gibson's work
performance.

REPORTS: During the review process, I discussed with Mr. Gibson
where he provided inaccurate and misleading information to his customers. In
many reports, Mr. Gibson failed to exercise sound professional judgment and
critical thinking in his application/interpretation of standards and/or guidelines.
In his reports, Mr. Gibson demonstrated a profound inability to distinguish
between various levels of risk. In the majority of his reports, he inappropriately
identified the Risk Assessment Codes. . . . As demonstrated in his reports, Mr.
Gibson fails to recognize scientific practices (i.e., standard sampling and
collection methods) which are accepted by OSHA, research agencies like NIOSH,
or by consensus standard-setting organizations. In addition, Mr. Gibson
demonstrated a lack of understanding of basic IH principles and practices.. . .

I visited face-to-face with four (4) of Mr. Gibson's key customers. It
appears as if Mr. Gibson, through his actions, both direct and indirect, has

ahenated himself from many of his customers. During an interview with Mr.
g ) Chief of Staff [Executive Director], U.S. Disciplinary Barracks, he

descnbea several past incidents where Mi. Gibsofi was fequésied to perform
industrial surveys. Mr. (BB cxplained that on two separate occasions, Mr.
‘Gibson purposely manipulated survey date and reported.the areas.surveyed-as -
noncompliant. Mr. -has 'banned' Mr. Gibson from performing industrial
hyglene scrv1ces for the DB.® S1m11ar expenences were described by Ms.
] MAHC Safety, Mr. 8 g MAHC Facility Engineer
and- Chief, Operations and Mamtenance

My focus during this visit was to assess Mr. Gibson's technical
competencies and to determine what would be needed to bring him to full
- performance level. Mr. Gibson and I visited the Health Clinic and I asked him to
show me around and tell me about the hazards associated with various processes
within the Clinic. Mr. Gibson was able to articulate the process but had
difficult]y] expressing the hazard severity (HS) associated with each process. In
reviewing Mr. Gibson's reports, I noted an enormous amount of sampling was
being conducted for the facility. I...discovered evidence to support allegations

1% In a February 8, 2006 ¢-mail, Mr, G5B

8 the USDB Chmf Exccunve Dlrector asserted that Mr. Gibson

was connnuously citing to [TH] standards that were incorrect, M. &R concluded “I am recommending to COL

9 [ the LISDB-Commander} that- Mr-Gibson-be barred-from-the- USDB-until the-two Colonels meet-to - oo m e ==

determme the validity of Karl’s reports and method of measurement.” [ROL Tab 27/Exhibit 23, p. 2, para 2]. The
USDB Commander refused to allow the Whistieblower to even enter the facility as an observer. Faced with this

~—————————situation; the- GPRMC THPM; Mr-{

i rather-than Mr- Gibson; -was-asked by MAH € to perform-the [H-surveys

at the USDB, the largest facility on the installation. It should be noted that Mr. Gibson cited to his “inability” to
perform IH testing in the USDB as an example of his supervisors not allowing him to perform his duties [RO1, Tab

23/Exhibit 19; Statement of Mr-Karl Gibson,-
supervisory chain, that made this decision, 10 6B

2""31:! pam}*ln fact; it was MrGibson's costommer, ot his
= jalso addresses the USDB incident in his RO, pp. 4-5.
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that Mr. Gibson has produced (1) false or misleading statements; and (2)
concealment of that which should be disclosed. This evidence was collected
through direct employee interviews, review of previous reports/comrespondence,
email traffic and general workplace observations. Specifically, Mr, Gibson fails
to (1) recognize basic industrial hygiene practices and principles; (2) provide
accurate and truthful representations; and (3) apply sound professional judgment
_.in several of his workplace assessments/evaluations. . . . R

We [Mr. @@888and Mr. Gibson] walk[ed] through each area and I asked him
to identify potential health and safety hazards—which he did with some
competency. The problem is — that when he went to apply what he saw to the [HIP
(Industrial Hygiene Implementation Plan) — he was unable to determine the level
of risk — everything was a PRIORITY 1. Mr. Gibson is unable to differentiate
between levels of risk.

When asked to explain his rationale on various findings and/or
recommendations, Mr. Gibson was unable (or unwilling) to clearly communicate
his rationale. Mr. Gibson appears to be very rigid in his thought processes and
does not demonstrate willingness to accept recommendations for improvement.
Mr. Gibson knows what he knows' and is quick to discount other perspectives.

Mr. Gibson is unable to replicate scenarios identified as ‘noncompliant’ either
through actual sampling data or rationale. . .,

NOTE: I recognize the issues addressed during this investigation have been
longstanding with regard to Mr. Gibson's conduct and performance.
Documentation shows that numerous military supervisors identified similar
issues/concerns with Mr. Gibson as far back as 1999. After repeated counseling,
Mr. Gibson was given the opportunity to modify his conduct and/or performance.
Trending does show Mr. Gibson rating of record fluctuated between '1" and 2",
This coincides with military change of raters...

I felt Mr. Gibson needed to overcome both professional and personal obstacles
in order to maintain a satisfactory job performance level. To that end, I strongly
recommended that Mr. Gibson be placed on a formal Performance Improvement
Plan (PIP). -

ROI, Tab 5/Exhibit 1, Statement of Mr. @  dated May 21,2009, pp. 1-7."”

vir-@ Ppwas called upon to render-assistanceinrassessing Mr-Gibson's-ability to
adequately perform his responsibilities as the MAHC IHPM but also to advise the MAHC
_management group how to best ensure that the MAHC IP Program was comphant with all
statutory and regulatory requirements. Hence, in addition to Mr. (i recommendation that

@ a8 estimony was provided in the context of COL@EEEERED AR 15-6 investigation. Mr
tesumony was based priroarily on what he included in his memorandum, dated August 3, 2007, Subject:
Management Staff Assistance Visit (MAV) - MAHC Industrial Hygiene Services - 15-20 July 20{)7 attached to the
AR'15-6 ROV at Tab 6, Exhibit 2.




Mr. Gibson's supervisory chain place him on a PIP, Mr.¢ Jalso recommended that Mr.
Gibson's supervisory. chain "curtail” or "defer", nntﬂ further notice, Mr.. Gibson’s mdenenden’r .
authority to conduct Indoor Air Quality and cccupational health exposure testmg Mr Gibson
was authorized to perfi uch testing only after consulting with, and receiving the approval of,
his supervisors. Mr. )based these recomnmendations on his determination, "[a]fter careful
review and consideration,” that ”Mr. Gibson lack[ed] the technical competence and professional
-~ judgment required to-interpret sampling-data-collected during-routine industrial hygiene. -

surveys." [ROI, Tab 5/Exhibit 1, Statement of Mr.@ BB dated May 21, 2009, p. 7]

Mr. -ﬁlrther explamed the rationale for his recommendation to curtail testing: "[o]ne of
the problems, as I see it, is that Karl Gibson has acted autonomously and really has not had
someone to actually sit down and technically review his reports. [ feel based on the date
reviewed during the B 136 survey, that Karl has achieved a reasonable skill level (technician) for
collecting data. Our problem comes to the interpretation of that data. . . . I recommend that we
curtail/defer Mr. Gibson from performing environmental air sampling until we can fully assess
his competency levels." [ROI, Tab 7/Exhibit 3, dated 29 August 2007, pp. 8-9, paras 5a-b)].

————--—To furtherensure that the MAHC TH Prograrrwas not being compromised by Mr. Gibson's
performance deficiencies, Mr. (sl also explained that he had recommended that a
.. USACHPPM representative visit Fort Leavenworth in mid-September 2007 "to provide Mr
Gibson technical guidance and recommendations for improvement. Command had also looked
into providing Mr. Gibson additional training through AIHA and local education offerings.”
“[ROT, Tab S/ExHibit T, Statemment of M NMEIMMe. datcd May 21, 2009, Answer 9; Tab 77,
Exhibit 3, p. 9]. Addltlonally, Mr. ISR tstified that he also worked with —

BT an (RN 2| 2 CHPPM, and Ms. - — -
o JMC In addltlon I provided GPRMC IH Program dollars ($60K) to support

the imtlal COE contracts to assist with Mr. Gibson." [ROL, Tab 5/Exhibit.1 ent of Mr.
R dated May 21,2009, Answer 10]. Mr. (EEERE® testified that al resources
to support M C's ability to ensure the MAHC IH Program was meeting its compliance
requiremnents-were-brought to bear when management hired outside contractors to-perform
required routine IH monitoring. Mr. (i arranged to provide basic IH services for MAHC,
_and "[i]f [ was unable to meet the requirement, MAHC contracted with outside IH firms to

 conduct the required sampling.” [ROI, Tab 5/Exhibit I, Statement of Mr. SRR (atcd
May 21,-2009, Answer 13]. Additionally, when asked 1f there were any instances when the Fort

— Leavenworth IH Program-created the potential-fora "substantial-and specific™danger to-the————- -~
public health, Mr. @& answered to the contrary, adding that [it was] Mr. Gibson's "falsified

_____ survey seporting | [thatjxacﬂ resulted in expensive unnecessary remediation,” {ROI, Tab 5/Exhibit .

dated May 21, 2009, Answer 37].

1, Statement of Mr. G

-——...-hebelieved_appropriate.. Mr. @ testified that "[e}veryone involved who attempted.to..... —
provide Mr. Gibson guidance, support, assistance, mentoring, counseling, education was rejected
out-of-hand by Mr. Gibson. The actions taken were appropriate and I do not see any
aliernative.” TROI, Tab 5/Exhibit T, Stafément of Mr. § ) dated May 2T, 2009, I

* Mr. Gibson was notified of the curtailment of his independent authority to conduct such testing by memorandum
dated August 28, 2007 [ROI; Tab 25]..




Answer 12). It appears that Mr
'S G related to COL

jworked diligently to determine whether Mr. Gibson's
assessments of public and safety hazards could be corroborated. Mr.

D)that he had' attempted to learn from Mr. szson of any specnﬁc instances that may

was not prov1d1ng support and was trying to covcr-up safcty and health issues. | d1rect1y asked
M. Gibson to explain his rationale and he was unable to provide specific information. In

subsequent conversations, we discussed Command's concerns regarding Mr. Gibson's inaccurate
and misleading information contamed in his industrial hygiene survey reports.” [ROI, Tab
— ~{Exhibit 1; Statement of Mr. D dated May 21,2009, Answer 7, p. 71

not beheve that there was any miscommunication between Mr. Gibson and MAHC staff. After
spending considerable time with Mr. Gibson, [ have arrived to the conclusion that Mr. Gibson
has his own sense of reality. We all know someone who refuses to acknowledge their mistakes
or short-coming—Mr. Gibson is one of those individuals. MAHC management has been patient
and afforded Mr. Gibson ample opportunity for improvement. I feel Mr. Gibson could improve
his communications skills by being more direct and concise; be clear and confident in what he is
trying to communicate; listen, think before he speaks and not be overly negative. I feel a
reasonable person would have taken the recommendations, observations, assistance under
advisement and attempted to take corrective action(s). Mr. Gibson gave too much push-back and
took things to the extreme. Mr. Gibson through his actions and words, made it very clear where
he stood on any given issue/concern. It is right and there is no room for compromise. In my
opinion, Mr. Gibson's has not demonstrated the characteristics required to effectively manage the
IH Program at FT Leavenworth. These characteristics include technical competency, team
building skills, effective communication and personal integrity. Mr. Gibson will need to take an

. concluded his testimony to the AR 15-6 10 with the following observation:-"Ido. . ... ...

active role in building credwmty and f‘ostenng work relationships/alliances." [ROL, Tab
5/Exhibit 1; Statement of Mr. GEEENNIIE d2ted May 21, 2009, Answer 7, p. 15].

. i )was not the only w1tness whose testimony supported the MAHC command S

concerns Wlth the level of competence at which Mr. Gibson executed his responsibilities as the

“MAHC IHPM. The testimony of all of the other witnesses corroborated Mr. RSN
conclusions. In addition to seeking Mr. GERNM cxpert assistance in identify any deficiencies in
Mr. Gibson's performance as the MAHC IHPM, to mentor Mr. Gibson, to validate any of M.
Gibson's findings of actual or perceived threats to the health and safety of the personnel at Fort
Leavenworth, to recommend corrective actions as appropriate, and to ensure that the MAHC IH
Program was in compliance with all statutory and regulatory requirements, including those
required for testing and assessments, the MAHC command requested and received assistance
from other subject-matter-experts;all of whichreached conclusions about Mr:-Gibson’s duty
performance that mirrored those of Mr.

S B described in great detail how and why she became alarmed with Mr.
Gibson’s :mplementatzon of the MAHC IH Program and the circumstances that led to her belief

—that the command eeded to-cotiduct "an intense review and scrutiny of Mr. Gibson's
perfo ance as the MAHC Industrial Hygienist." [ROL Tab13/Exhibit 9, Statement of COL
i 1p.1]. . COLE [testified generally as follows— o

4.




"I assumed Command of MAHC in June 2006, Shortly after assuming Command

I began to receive IH reports where much attention was focused on Bell Hall and the
extensive amount of [H testing that was being performed. In fact Resource
Management brought*to my-attention-the-significant increase-in funds being utifized ——----=r - 2o
by IH to conduct air samphng and testing. 1 began meeting with Mr. Gibson, LTC
i §L e about the negative reports on ajr quality for BelE Hall
and their concerns that the occupants and other were being exposed to asbestos. The
reports generated by Mr. Gibson indicated that exposure to unsafe air conditions
existed in numerous locations and that areas needed to be shutdown, cleaned and
personnel moved to an alternate location. MAHC generated a report and met with
CGSC and Garrison personnel, recommending closure of certain areas of the
building. [ also recommended that they hire a Professional Environmental firm to
come in and test the areas more extensively. The Garrison had to go to IMCOM to
obtain an unfinanced requirement under emergency conditions to obtain a significant
amount of funding to hire an environmental firm to conduct this testing. The results
of the testing were alarming and primarily contradicted the findings of Mr. Gibson
stating that the building air conditions were not unsafe. Our report required
relocation of personnel, the shutdown of air handling units to prevent unsafe air
circulation, and extensive dollars spent to hire the environmental firm and cleaning
of the area. I also found out that Mr. Gibson's test did not do the extensive drill
down which defined levels of harmful fibers which could have precluded this testing.
Our credibility as a reputable source of legitimate information was severely
impacted. Asa Commander I started to scrutinize all of Mr. Gibson's reports and
notice that many of his reports raised questions and lacked accuracy. Not being a
qualified IH, I called upon regional support to review Mr. Gibson's reports and
“discrepancies were noted in his testing proceédures and inaccuracies in his

information. Mr. GEEREEE was the regional IH that we utilized to review and validate
Mr. Gibson's reports.— He [Mr. (Runtin® has-several reports-that show-how-Mr,
Gibson's information was not accurate, he also conducted several one-on-one
sessions with Mr. Gibson and determined he did not demonstrate the level of
expertise required to be an independent IH. 1 was very concerned that we as a
command had issued reports that had caused in my mind reported unsafe conditions
that did not in fact exist, therefore causing [undue] alarm and stress on employees
and thousands of dollars expended on unnecessary testing and cleaning as well as
encowraging duty sections to purchase equipment for air filtering that might not have
been required. When we tried to explain where Mr. Gibson's techniques and reports
were inaccurate he became defensive and never would acknowledge any
misreporting or inaccuracies. . . .We also brought CPAC in at '[hlS point to discuss
putting Mr. Gibson on a Performance Improvement Plan (PIP) ' however, after
many meetings the CPAC advised us that Mr. Gibson's standards were too vague and
until the standards where clearly defined and measured and failures noted we could
not do a PIP. We went through extensive reviews and coordination to establish clear
and concise standards and determine how to evaluate and determine success in
meeting these standards. We did nothing without checking with the region for

2 Ultimately, MAHC did issue a PIP for Mr. Gibson, [Tab C,; RO, Tab 21/Exhibit 17],
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accuracy and CPAC to ensure we were being fair in our assessments on Mr. Gibson's
performance. Our goal was to attemnpt to get Mr. Gibson's technical performance in
compliance with policies and standards. . . .

& oo 1-2).

commented that though initially she relied on Mr. Gibson for IH advice, when
,,,,,,,,,, ,shefound that Mr. Gibson's reports contained inaceuracies, she began toxe}y_on_thelﬂ _advice
and services of the regional IHPM, Mr. (EBBEREI8 his staff, including COL (HikErre:
Preventive Medicine Officer at GPRMC, and the environmental firm with whlch she had
contracted to prov d u-l ommendations and testing. Additionally, for safety matters she
relied on Ms.§ S the MAHC Safety Officer [ROI, Tab 13/Exhibit 9, Statement of
GQL L - Answer 21—COL G rcliance on-others-to-provide TH
Program support to MAHC increased, even as Mr. (i proceeded with his efforts to assist
Mr. Gibson "improve his skills. 1routinely discussed with the region what needed to be
accomplished and we coordinated for regional support to perform any testing and inspections. |
am not aware of any non-compliance with Federal and Army rules and regulations and ensured
————-—-—any-concerns-from the-installation were-addressed. - When OSHA came in April 2008, we-were
fully mspected reports regulatlons all 1tems were fully d1sclosed and we did not have any IH
EREEER . 3. Answer 3; see
g \nsver 13, p 6 regardmg OSHA ﬁndmg no discrepanmes during the
Spring 2008 “fio notice” inspectzon ]. Consequently, once COL {EiBmhad identified Mr.
Gibson's performance deficiencies, and subsequently became aware of significant inaccuracies in
Mr. Gibson’s IH assessments and reports, she became very engaged in ensuring that the MAHC
IH Progt m. was.being run in a professional and reliable manner. When the AR 15-6 IO asked .. ... ... .. .
COL@E f there "was any evidence or occurrence of abnormal increases in the clinic's
injuries, illnesses, or complaints resulting from industrial hygiene related issued from June 2007
o “fo present,” COL-responded "No and this was fully disclosed during the OSHA
inspections; all 300 logs were inspected and there was no abnormal increase[] in clinic injuries,
illnesses-orcomplaints [that] resulted-from-industrial hygiene related issues.” [ROL Tab
I3/Exh1blt 9, Statement of COL 88 p. 3, Answer 5, see also COL GEENEIE
answer on OSH matters in Answer 8, p. 4].

also testified that based on Mr. Gibson's seeming inability to conduct
Iegmmate testing and assessments, a new requirement was imposed, limiting the autonomy Mr.
Gibson had previously enjoyed to decide for himself when and why to conduct IH tests and

G Human Resources Spcmahst at the Fort Leavenworth CPAC consulted with the chain of
command on the development of Mr. Gibson’s PIP. Ms. {88 stated, “The supervisor has overall responsibility
for the effectiveness of their orpanization. . Accordingly, the supervisor may.decide which duties and responsibilities. ...
within the employee's official position description are to be ass:gncd and to determine how such work is to be
performed.” [ROI, Tab 8fE)dllblt 4, Statement of Ms. GE8 &4l D 2, Answer 7]. In her view, the PIP and the
e~ duty: limitations. placed.on Mr.. beson were within the supervisors’ lawful authority [ROI, Tab 8/Exhibit 4,. S
Statement of Ms 1 p. 2, Answers 6, 7]
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assessments. COL jexplained that Mr. Gibson was ordered not to conduct any [H
assessment, test, or survey unless he had received prior supervisory approval to do so because
“his results and testing procedures were proving inaccurate. Mr. Gibson prior to this would
determine what testing he needed to do and when with no prior approvals or coordination from
the Command. This was discovered with his increased budget expenditures for testing that was
later found to be not required. He also was conducting mold testing and assessment that we were
not supposed to be testing for and outside our funding supported guidelines. He was also
restricted due to using inaccurate standards and on many occasions not conducting the specific
testing that would have supported safe and compliant standards. 1 could not allow him to

continue to operate with autonomy and without supervision until we could establish his technical

proficiencies and undcrstandmg of IH procedures and standards.” [ROI, Tab 13/Exhibit 9,
- Statement of COLEEEER » 3. Answer 6) S

For the rest of COL@ ek tour as the MAHC Commander, she relied on LTC i

and 1L TG with assistance from Mr. (S to closely supervise Mr. Gibson so fhey
could "monitor the [H issues and maintain the TH Program clements.” COL (SN claborated,
stating "[d]uring this process we found that Mr. Gibson did not have a tracking and monitoring
program in place that alerted when testing needed to be performed. I consulted with the
maintenance section to build into the DMLSS program, when air quality test were necessary for
ORs, pharmacy, etc. We found many discrepancies in the industrial hygiene records and there
was no established program in place to ensure more than one person knew when PM services and
inspections were required for the installation. It appeared that Mr. Gibson did not want anyone
else to have a full understanding of when and where IH requirements were needed for evaluation
and review. We relied on the region intensely to help keep us in compliance and not in violation
of any requirements. As I departed command, the COE was being hired to work with M.
Gibson to ensure testing and compliance was conducted IAW policies and regulations. All of
these extra measures required increased man-hours on others and increased resources and
funding to support; however, there was no hesitation as no one wanted to compromise the safety

. and well-being of any employees or patrons by not doing the due. d111gence to.meet H—I

compliance standards.” [ROI, Tab 13/Exhibit 9, Statement of COL (R i 4,
Answer 7].
COLEEEE ) closing remarks summarized her approach to working toward improving Mr

————Qibson’s competnoy so-that-he-could regain his credibility- as-an- I}Lprofessxenahrnftheeyesrof
the MAHC management and workforce communities. COL GRS
and profound attempts to steer Mr. Gibson toward a path of success and ensure the integrity of

" the MAHC TH Program. When asked by the AR 15-6 IO if there were any actions within the last
three years that created the potential for a substantial and specific danger to the public health and
safety-involving industrial-hygiene at Fort Leavenworth, COL (R responded, "Not to-my
knowledge, however, many of Mr. Gibson's reports lead to undue stress and concerns of
employees, required use of Government dollars that were not warranted, and caused relocations
of employees unnecessarily. As a result of this and other inaccuracies in Mr. Gibson's reports, |
felt it was my responsibility to obtain services from other industrial hygienists so as not to cause
any further hardships on the installations or employees. We addressed any Garrison concerns
when they were brought to us and I relied upon regional assistance to conduct the inspections
required. I wanted Mr. Gibson to get assistance and correct his deficient technical skills;




however, at no time did he accept any suggestion that he was not conducting his technical
assessments accurately, The more we tried to work with him, the more he rejected our attempts
and viewed all corrective actions as 'attacks' on him personally. . . . As the Commander, safety
was my primary concern and I would never intentionally disregard any unsafe condition or allow
employees to be exposed to any unsafe condition. Ibelieve I tried very hard to support Mr.
Gibson on improving his technical standards.. . . My overall goal was to ensure SAFE conditions
were in place but also to ensure what we did report was accurate and conveyed conditions as

they ex1sted w1th no mlsrepresentat:on of data." [ROI, Tab 13/Exhibit 9, Statement of COL
SRR p 6 Answer 14].

B Jassumed command of the MAHC when COL (Gt

Sl g departed in
_.2008. Upon assummg command, COL (e "vetted” the MAHC [H Program with Mr.

@) She testified that Mr. Gibson's perception that his previous ability to run the MAHC IH
Program as he saw fit had been changed was an accurate description of what transpired under her
command given her belief that "the program . . . had drifted seriously off course. The previous
command group, in conjunction with the PM staff, GPRMC staff, the Army Corps of Engineers,
_..and OSHA all attempted to.assist Mr..Gibson ... to no_avail._My. assessment is_that Mr. Gibson

continues to refuse to take the reasonable advice, mentoring and redirection offered by a host of
valid and qualified sources," including OSHA, the Army COE, and Mr. (il [ROI,

“Tab14/Exhibit 10, Statement of COI_ p. I, Answer 1]. Similar to what COL
@D 2d done, COL EHEEIR) :sscmbled a team to help her execute her responsibilities to
ensure-a-compliant FH Program;-the teamn comprised (REIRERENE- MAHC-Safety-Officer; GEEH
@ rost Safety Ofﬁcer,—GPRMC IHPM,; the COE; and OSHA [RO),
Tab14/Exhibit 10, Statement of COL (RIS - 1, Question 3]. COL (D
testified that Mr. Gibson was never "prevented" from ensuring compliance with Federal and
Army rules and regulations related to conducting regular I1H assessments and appropriate testing

- atFort Leavenworth- buildings and facilities; however; he was "not permitted toselect————

inappropriate rules and regulations and apply them to this sethng as has been his habit for many
years." [ROI, Taj;MfExhibzt 10, Statement of COL (RIS 1. 2. Answer 4].

COL (ERE)  ctailed how ineffective Mr. Gibson had become in competently performing
his duties as the MAHC ITHPM. She explained that when Mr. Gibson received a complaint to
investigate, "[t]he complaints were not routed through managers or supervisors, nor through Post
Safety. He entered work spaces and performed every test he could purchase equipment for on
every building, resulting in a budget for Fort Leavenworth twice that of Corpus Christi Army
Depot, and 40 page IH reports. He additionally compared his test results to the most stringent
standards he could find, regardless of appropriateness, with an end result of [H feedback to the
community that was skewed to create alarm, and unreasonable recommendations for mitigation
against risks that do not exist. Command review of his reports arose when his inability to
adequately synthesize and perform higher level analysis of his test results, as well as his inability
to appropriately communicate risk to the community without creating undue concern or fear,
became apparent to the previous command. Upon this review, Command discovered the
discrepancy between instrument measurements and the data in Mr. Gibson's reports. Mr. Gibson
was only approved as having competency in basic instrumentation through the Army Corps of
Engineers in September 2008. It is further my understanding the Mr. Gibson was never
forbidden to perform surveys, but he refused to perform surveys unless he was allowed to also




perform a wxde range of instrumental testing.” [ROI, Tabl4/Exhibit 10, Statement of COL
p. 2, Answer 7].

@ forther testified that whereas previously both the Environmental Safety
Officer and Mr Gibson were jointly monitoring IH issues and maintaining the IH Program
elements, once she lost confidence in Mr. Gibson's abilities, especially "once falsified data was

suspected in the IH reports, GPRMC also became involved in monitoring.” [ROL Tabl4/Exhibit

i g8 p. 2, Answer 8]. Additional expertise was provided to
G :1.?3 by the COE. She testlﬁed that MAHC contracted with the COE and spent

$90,000 for the COE to assist Mr. Gibson "in retooling his approach to his IH inspections. At

the end of the FY08, the ACOE felt that Mr. Gibson was competent in basic instrumented testing

of that data, nor of basu: nsk commumcahon back to the community,” [ROI, Tabl4/Exhibit 10,
: i) p 3, Answer 12],

Based on her assessment that "for many years adequate IH was not performed. Results were

___but that he still required supervision, and that he was not yet competent in higher level analysis

tampered-with; skewed; or outright falsified.  Workers-were frightened through scare tactics,
supervisors were circumvented, there was not rationale for the testing performed, and there was
no crosswalk with post safeggﬁor even Munson Occupatlonal Health," and that "Mr. Gibson has

lost significant credibility with the managers and supervisors on this Garrison,” COL N
acknowledged that adequate IH assessment and testing may not have occurred during the period

--—that Mr:-Gibson was-responsible-for-execution-of the- MAHC TH-Program—However, COL
@ noted that "based on the work done by OSHA, the ACOE and Mr. (R this
changed and M afe work environment.” [ROI, Tab14/Exhibit 10,

Statement of CO  p. 4, Answers 14, 15].

~Mr: Gibson's first-and second line supervisors; TET§ S =11 1T C

: _respectwely, echoed the comments provided by Mr. —COL—and COL
GO 1T GRS provided detailed testimony as to his efforts to determine the validity.._

of Mr. Gibson's test and assessment results, noting that he too turned to Mr. iEE® from the
GPRMC for his technical evaluation of Mr. Gibson's competence and to assist in monitoring the

successiul execution of the MAHC TH Program and theé Program’s compliance with all statufory
and regulatory requirements. lLT-testlfied that as a result of Mr. _assessments
and-after-consultation-with-his-civilian personnel and-legal offices, [ROI, Tab- 1 1/Exhibit 7,
Statement of LT B p. 2, Answer 7], he conducted an August 28, 2007 counsehng
session with Mr. Gibson, e course of this counseling session, he directed Mr. Gibson to

“"defer" all Indoor Air Quality (TAQ) Occupational Exposure sampling/testing until further notice
and that if a need arose that required some kind of sampling/testing, Mr. Gibson was to secure

—- ——— —-supervisory-approval-priorto-initiating-such-a-test.-However; 1 LT Rk ex plained that"[tthis—————

deferment, in no way, was an instruction for Mr. Gibson to stop performing his duties as the Ft.
Leavenworth Industrial Hygienist or to stop performing assessment of the Ft. Leavenworth

building and facilities. Simply put, if Mr. Gibson needed to perform sampling/testing, it first
required supervisory approval." [ROI, Tab 11/Exhibit 7, Statement of LT G 0.1,
Answer 2; see also Answer 3.

Results from several "major” incidents involving Mr, Gibson's testing and assessments




created the impetus for MAHC to closely review Mr. Gibson’s work and to consult with other IH
experts for advice a.nd assistance. 1LTH stated that Mr. Gibson's ﬁndings at Bell Hail
concerning asbestos™; detection of carbon monoxide at the Trolley Station™; assertions with
regard to the Indoor A1r Quality i in the MEDDAC Commander’s office; the sewer smell incident
that Mr. Gibson alleged occurred?®; and another incident that Mr. Gibson alleged occurred when

% The Bell Hall situation (June 2006). Bell Hall is the main academic building for the Command and General T
Staff College (CGSC). It provides class facilities for approximately 1,000 students as well as office and work space

o for the staff and faculty. COL GiEaRassumed command of MAHC in June 2006. Shortly thereafter, Resource
,ﬁ—Maaagcmcm brought to COL GERERESEER a1tention _the significant increase in funds being expended by IH to

conduct air sampling and testing in this building. COL (R met with Mr. Gibson and LTC GRRiaang about

the negative reports oo air quality for Bell Hall and their concern that the occupants and others were being
_ exposed to ashestos. Mr. Gibson's testing indicated that exposure to unsafe air conditions existed innumerous_
locations and that areas needed to be shutdown, cleaned, and personnel moved to an alternate location. MAHC
generated an TH report and met with CGSC and Garrison personnel to recommend closure of certain areas of
the building [ROI, Tab-13/Exhibit 9, Siatement of COL RGNS »-1].- COL G- 5o -
recommended hiring a professional environmental firm to test the areas more extensively. The Garrison
sought emergency funding from IMCOM to hire an environmental firm to conduct this testing [RO1, Tab
-13/Exhibit9; Statement-of COL RIS P | }- - The-COE-contracted with-an-outside certified TH-firm to-
resample the entire work area [ROI Tab. 13/Exhibit 9, Statement of COL ,p. 1, Answer 2]. A
synopsis of the analysis performed by the COE ccruﬁed industrial hygienist on Mr. beson s testing samples is
——found-atTab 5/Exhibit 1; Statement-of Mr. -pi-2:--The results of theretesting-were-disturbing-and-

contradicted Mr. beson s findings. According to the outside firm's analysis, there were no documented

_ overexposures; in fact, there was no evidence to supportMr Gibson's reported findings of asbestos exposure [RO1,

Tab 13/Exhibit 9; Statement of CO Gl 1. 2, Answer 2]: Mr"GibsorfSTeporrhadTeqmred
relocation of personnei the shutdown of air handlmg units to prevent unsafe air circulation, and the expenditure
of significant funds to hire the environmental firm and clean Bell Hall. COL_sLated that MAHC's
credibility %8 4 reputable source of ififorination was adversely and severely affected as the result of M
Gibson’s flawed report [ROIL, Tab, E3IExh1blt 9, Statement ofCOL—p 3,]. Afier the negative

T iesting methods and resulis LRU! Tab 16/ EXhibit 12, State W [ p. 5, Answer 251 In
addition, COL started to scrutinize Mr Gibson’s reports and noticed that many of them appeared to be
questionable and inaccurate {ROI; Tab 13/Exhibit 9, Statemem of COL p.1]. Gl
discusses the Bell Hall incident in Kis RO, Tab 1, p. T3.

* The Troliey Station incident (2006). Mr. G - ferences the Trolley Station incident in his testimony
""when he referred 10 it as an example where “Mr. Gibson reportedly exercised poor professional judgment in his

response to a potential carbon monoxide situation; ...” [ROI, Tab 5/Exhibit 1, Statement of Mr. P

2]. Mr.dalso addressed this incident in his memorandu.m, Subject, “Management Staff Assistance Visit

(MAV) - MAHC Industrial Hygiene Services - 15-20 July 2007,” dated 3 August 2007 [ROI, Tab 6/Exhibit 2, para

2f] wherein he statee: “2f. On 25 May 2007, Mr. Gibson issued a MFR outlining his rebuttal to questions asked

about Bell Hall (Asbestos); Trolley Station {Asbestos); Commander's Office (Asbestos) and Sherman Airfield

{Lead). Mr. Gibson provides statements on his viewpoint and his assertion that "command does not like his

results”. Mr. Gibson has repeatedly stated that he feels that there is a "cover-up” conspiracy in play at Ft.

__Leavenworth, When directly questioned about this theory, Mr. Gibson states that he ‘does not have the support of _
command’ and they *do not like the results.”™ Additionally, 1.7 (S estified t the Trolley Station incident by
stating “In these situations, Mr., Gibson performed the initial IH assessments and testing. The results were
ultimately reviewed by GPRMC and determined that independent validation of Mr. Gibson's sampling/testing was
necessary. The independent sampling/testing indicated that Mr. Gibson had performed inappropriate sampling,
applied the wrong industry consensus standards, and misinterpreted his results. [Tab 1/Exhibit 7, Question 8,

2},
?6 Sewer smell in Provost Marshal’s Office. Mr. Gibson described an incident in the Provost Marshal's Office

Building involving a “sewer smell” as providing an example of what he was not allowed to do: *.. . T was not .
— —allowed to do chemical testing-beyond-grab-samples-when- mercmpioyccslsoldmrs -were-prosent.’- [ROI Tab-23(...
(Exhibit 19, Statement of Mr. Karl Gibson, p. 22, para 19]. LTC({EEaas described the situation in greater detalf
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a worker collapsed and was faken to the hospital due to formaldehyde being dispersed from
newly installed carpet’’; and reports of lead exposure in the hangar at Sherman Army Airfield, 2

ultimately prompted the MAHC management team to refer Mr. Gibson's results to GPRMC for
review and validation. 1LT@E ) testified that the independent sampling/testing by GPRMC

————--——-indicated-that Mr. Gibson] hac%peermeMmapprﬁpnaterampimgﬂpphed{h&wrengmdustryw i

consensus standards, and misinterpreted his results. Where he had indicated that there were
ious IH problems, there, in fact, were none.” [ROL, Tab 11/Exhibit 7, Statement of 1L TR
Bp. 2, Answer 2; see also Answer 8],

Now required to perform his duties under closer supervision, Mr. Gibson challenged his
supervisors' direction to execute the IH Program in the order of priority they had developed

“If I recall correctly, the incident with the Provost Marshal building, occupants were complaining of a foul smefl.
1 LT §aEEER on.d Vir. Gibson both went over to the building to assess the situation. It was on the guidance of 1LT
@8 that the occupants be-removed until-the odor could be-located-and-the-problem-fixed.—I-believe-the-problem——————— .
was found to be stockings of some sort which was stuck in the drain and was causing a back up which lead to the
foul sme!l The roblem was remedied with the removing of the blockage.” [ROI, Tab 16/Exhibit 12, Statement of

R addendum]-- When a problem can be-alleviated by a-simple response action; there-is
generally 1o need to conduct “chemical testing”. 1LT (@ refuted Mr. Gibson's claim that he was not allowed
to conduct chemical testing beyond grab samples, stating “Yes, [ am aware of this incident. Basically, the people in
the Provost Marshal's Office (PMQ) were getting a nasly sewage smell in the mormings and we were called in to
take some measurements to see if there were any health hazards associated with the smell. Mr, Gibson tested for a
gamut of compounds - some that offered immediate results and others which were sent away for analysis - on three

different occasions; the first two being in the honting when the complaints were being 1ogged, and the third time
over a weekend when we expected the smel had the chance to accumulate due to office inactivity. On all three
occasions, I relayed the measurements that Mr. Gibson took at the PMO to Mr. SIS of the Department of
Public Works (DPW), so that DPW would have instantaneous feedback from our measurernents and could take
appropriate action. The first two occasions did not evince any health hazards within the scope of the tests
performed, and the third occasion {over the weekend) recorded some hazards that would have endangered workplace
occupants, but because it was the weekend no personnel were exposed. Those hazards were easily mitigated before
ofﬁcc occupation the next official workday.” [ROI, pp. 23-24].

“ Formaldehyde carpet incident. Mr. Gibson cited to a June 14, 2008 incident in which he alleged that a worker

weﬁiﬁnblﬂééta{emen%eﬁ\% e

had collapsed due to formaldehyde “off gassing” from newly-installed carpet and was transported to the hospital
[ROI Tab'23/Exhibit 19, Statement of Mr. Karl Gibson, p. 23, para 19]. Mr. GEESSREE the AR 15-6 10 “contacted
the Fort Leavenworth Safety Dircctor, Ms, (SESBBSBE.She has na record of any such event, eitherinber OSHA_ . .. .
300 log, which tracks occupational injuries and illnesses, nor in her Workers’ Compensation records” [ROQL, Tab
29/Exhibit 25, Statement of Ms. (M@ To confirm whether or not a Workers’ Compensation claim had been
.. filed, Mr. “also contacted Ms. (REBIERERS, the Fort Leavenworth Civilian Personnel Advisory Center . -
(CPAC) Director, who would have maintained a record of any incident in which a Fort Leavenworth worker was
transported to a hospital by ambulance Ms. E2EEER vas not able to locate a record of any such incident {ROI, Tab

B Accordingly- M- SRR o oncluded-that-the-alleged-incident;-at
least as described by Mr. Glbson, never occurred {ROI, Tab 1, p. 24],
* The Sherman Army Airfield (SAAF) Hangar situation (January 2007). In late January 2007, Mr. Gibson
performed Indoor Air Quality ) testing that he asserted indicated that extraordinarily high levels of lead were
present in the SAAF Hangar (Building 132). Although to that time, no employee had shown any ill effect from
exposure to these alleged high levels of lead, the jaboratory results procured by Mr. Gibson showed lead exposure
levels as being 10 to 12 times the OSHA Permissible Exposure Limit, Due to these resulits, the Hangar was placed
off limits to the general population. However, after retests by an independent environmental firm contravened Mr.
Gibson’s findings of asbestos in Bell Hall, a decision was made to retest the Hangar in an effort to confirm Mr.

Gibson's fifdings. Retests were conducted by an independent IH company and also by MAHC. The final results
of the retests revealed no detectable levels of lead. The cost of the retests was $3,787.00 [ROI, Tab 16/Exhibit 12,

Statement of LTCE ) p. 5, Answer 25]. In addition, medical surveillance of SAA.}'-' empioyecs
revealed no elevated Iead levels i théir blood [ROI, Tab 5/E<hibit T, Statémént of Mr. G
Answ_cr 28}




pursuant to DA Pam 40-503, para 3-6 [ROI, Tab IliExhibzt 7 Statement of 1LT

p. 2, Answer 9]. 1LT testified that after Mr. Gibson was presented with his new
performance standards in January 2008 [ROI, Tab 12/Exhibit 8], he stopped performing all TH
workplace hazard assessments. Because Mr. Gibson contended that “he did not understand what
Management was asking him to do,"” the IH Program "was falling behind on its work." A
"priority list of 25 buildings . . . developed from IH assessments that needed to be redone and
customer service r

) p. 2, Answer 9]. Contrary to Mr. Gibson's assertions that he
was "unreasonably limited in scope by both LT (R and LTC—by restnctmg him to
ask only severi questions of the occupants of each of the 18 buildings, TLT Eigadcxplained
that in most cases, a less involved "walk through” method was sufficient to determine if there
was a hazard, particularly given that "most of the workplaces on Fort Leavenworth are strictly
office spaces," and thus do not require more intricate sampling/testing methods. This distinction
is recognized and provided for by AR 40-503, which allows discretion to "perform all tasks and
procedures inherent and fundamental to an appropriate IH assessment of a given operation." The
“walk through” was a reasonable assessment method given that the level of health risk to
personnel conducting operations in the surveyed buildings was "relatively low. On Ft.
Leavenworth there are primariiy office spaces with very few hazards In 2008 there was a wall-

ts that had_come up" remained unaddressed [ROI, Tab 11/Exhibit?7,

Public Works shops) and no uncontrolled hazards were found . . Just a couple of safety
wolatlons that were easily fixed, but that's about it." [ROI, Tab 11/Exhibit 7, Statement of I1LT

S ) p- 3, Answers 107111 1]:’1’_ﬁ.1rther -emphasized-that-the MAHC
command was now executing the IH program using the appropriate sampling/testing methods as

evidenced by the fact that "if there were unchecked hazards and risks on Ft. Leavenworth, people .

would be getting injured or sick” but “Occupational Health has not seen an increase of injuries or
szckness in the Ft Leavenworth employee pOpulatlon [ROI, Tab 11/Exhibit 7, Statement of

B D3, Answer 117

As explained above, Mr. Gibson expressed great concern at how his previous autonomy in
choosing more complex and involved sampling/testing methods from among a "menu” of
methods now was now being limited by his supervisors. Mr. Gibson was not pieased that he

" now was required to start any assessment with a "walk through," and, if this initial screening
method warranted further sampling/testing, then, and only then, could he ask his supervisors to

———————— — employ-more-involved-methods. 1 LT (g and-1-TC EISSMIRE belicved-this these
requirements were reasonable, however, given Mr. Gibson's "inability to display that he
understood the appropnate use of time weighted testing” [ROI, Tab 11/Exhibit 7, Statement of

e g pp. 4-5, Answers 14, 15]. In contrast, Mr. Gibson asserted that he should be
ab}e to use "time weighted" measurements rather than less com hcated sampling/testing methods

such-as"walk-throughs, "direct-read™ or "spot-testing:"2* 1 1T {8

* The definitions of these termos are technical in. nature In SOme. instances, these definitions canbefoundio_ ...

techmcai manuajs [Tab _GG Statement of Mr. (R0 g8 para 6], while in other instances, there is no read1ly
ava:labie Hence, Mr. & man provided the following layman’s definitions [Tab GG,

B para 6, for the following terms: (1) Walk-through: Industrial Hygiene is often.
described as “The recogaition, evaluation, and control of occupational health hazards”, “Walk-thru” is shorthand

for a walk through survey of a building or facility. It is the recognition phase of the process, where the industrial
hygienist decides which operations require further evaluation, and by what means. (2) Direct read instruments:
These are sampling devices that provide real-time data. For example, a carbon monoxide (CO) monitor provides
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Gibson may have asserted that he had requested permission to use the time weighted
measurement in 40 1nstances Mr. Gibson was given permission only once in 2008 to perform
that test. 1LT@ L noted that this was based on several factors, including that Mr. Gibson
had spent the "greater part of 2008 refusing to perform IH surveys under the guise of not
understanding his IPS. Second, the workplace assessments that were actually performed were
generally of office spaces and did not require further testing. Third, if there were instances
where Mr. Gibson felt that additional sampling/testing was required, he did not request it."
[ROI, Tab 11/Exhibit 7, Statement of 1 LT CRERDEINEES . 5, Answer 16]. The AR 15-6 10
noted that a review of "all paper trails and email traffic from Mr. Gibson during 2008 shows that
not one request for time weighted measurements was submitted, and furthermore, the one time
that he was permitted to perform the testing, the request was submitted directly to Management
by the Safety department of the customer's office and not Mr, Gibson." [ROI, Tab 11/Exhibit 7,
Statement of 1L TEEEIEEE p. 5, Note after Answer 16].

Additionally, 1 LTl explained that he grew increasingly more reliant on the
mentoring/support team (GPRMC Certified CIHs, COE CIHs, and APEX Environmental) to
provide advice to the MAHC management team regarding its IH Program [ROI, Tab 11/Exhibit
7, Statement of 1LT{MERma ) p. 5, Answer 18]. This was particularly evident once the
mentoring/support team determmed that Mr. Gibson had, more often than not, conducted more
complex and expensive assessments/testing than warranted by conditions and provided for by his
new performance standards {ROI Tab 12/Ex}ub1t 8, July 8, 2008 MFR, p. 2, para 3a(7); ROI, Tab 11/Exhibit
7, Statement of 1L TEHERBREERE . 4, Answer 12] lLT-testlﬁed that time weighted
measurements were an "essenha] part of any properly conducted industrial hygiene program,”
and would be used "[a]bsolutely, if necessary." [ROI, Tab 11/Exhibit 7, Statement of 1 LTG0

BB p. 4, Answer 13]. However, 1 LT @H0 ex plained that the COE agreed with the
MAHC management team's approach to what Mr. Gibson referred to as the "two step (walk-thru
followed by assessment) approach to JH, According to 1LT R time weighted
measurements "should not be automatically performed for every workplace or operation, and that
testing should only be performed where appropriate. We worked closely with the COE in the
fall of 2008 in the hopes of providing Mr. Gibson remedial training as to "'what right looks like' in
terms of IH services and reports, and to have a colleague available for Mr. Gibson te bounce
questlons off of." [ROI, Tab 11/Exhibit 7, Statement of 1L T IIRNEE p. 6, Answer 19].

. = testified that the COE did recognize that other test methods in addition to the walk
through, such as direct read measurements, could be appropriately utilized when required in the

instantaneous readouts of what CQ level exists at any moment at a given location. These instantaneous data points
can be integrated to provide exposure levels for an hour, a shift, an entire day, or any other defined time period. (3)
Spot measurement: Similar to what is provided by direct read instrumentation, but may also be collected by more
primitive means, such as a swipe test, using swabs, or wipes designed just for such activity. Often used for surface
sampling, such as settled lead dust in a firing range. This results in a “spot check” for the amount of contaminant
present at a specific time and location. (4) Time-weighted average (TWA): A technique of data manipulation used
to compare collected analytical results with applicable standards. For example, if an individual is exposed to 20
parts per million (ppm) benzene vapor for 4 hours and 10 ppm for the other 4 hours of an 8-hour shift, the TWA for
the individual that entire shift is 15 ppm. This value can then be compared to the applicable 8-hour standard for
benzene exposure.

3 These performance standards called for Mr. Gibson to "[pJerform all tasks and procedures inherent and
fundamental to an appropriate IH assessment of a given operation (this includes, but is not limited to: instantaneous
direct reading measurements, proper surveying of employee populations with accurate interpretation of statistical
data, etc.)." Mr. Gibson's new performance standards were completely consistent with DA Pam 40-503.
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"professwnal judgment of qualified md1v1duals" [ROI Tab 11/Exhibit 7, Statement of ILT

0.7, Answer 22, See also Tab 26/Exhibit 22, para 4b]. However, "since Mr. Gibson's
Judgment and interpretation of risk and hazards in workplace had previously been found to be
lacking . . . management required that, if necessary, Mr. Gibson take these direct read
mea.surements to aid inthe justification for any occupational expostr e*tennng*thaer Gibson
may recommend." [ROL Tab 11/Exhibit 7, Statement of | LT i p. 7, Answer 22

,,,,,, __Seealso Tab 17,22, and 26]. The COE's mentoring/support team member Mr. (G iy
made the observation in his August 26, 2008 report that Mr. Gibson's real time samplmg was
such that the quantity of real time sampling performed and Mr. Gibson’s sole reliance on sample
results may not reflect DoD's intent for the annual facility inspections (surveys) (DA Pam 40-503
4-4.5.). [ROI Tab °6fExh1b1t 22, para 4b).

LR Mr. Gibson's second lme supervisor, provided testimony consistent
_ with that of other witnesses, Mr. Gibson excepted. As the Chief of Preventive Medicine, the
MACH IH Program feel dlrectly within LTC GRS 2mbit of responsibility; it was
incumbent upon her to ensure that the TH Program was executed consistent with the Preventive
—Medicine Program and other governing authorities, Eike otherwitnesses, LTC (TN 2150 R
noted that it was deemed necessary to curtail Mr. Gibson’s authority to conduct certain tests as a
. vesult of his "incorrect and inaccurate data and reporting of findings" in the four buildings that
were later the subject of independent testing, "with drastic differences in the result findings," and
given Mr. Gibson's inability to explain his testing procedures and result findings. LTC (S

testified that Mr. Gibson’s reports were “causing increase anxiety and elevated alarm to the
empioyees" at Fort Leavenworth [ROI Tab lﬁ/Ex}ublt 12, Statement of I PinE el

Program was being properly executed Further, LTC— emphamzed that although “Mr.
Gibson's [a]ssessments were never stopped nor were surveys,” his authority to arbitrarily
perform TAQQ testing was stopped until assessment was performed by Mr. Gibsonand he —
determined IAQ was needed. Then with approval from his first line supervisor, 1 LT Gl

_____________ _ @B o me, he was allowed to perform the test. It was the commander's decision to defer Mr..

Gibson's ability to conduct testing without supervisory approval. This was made in conjunction

with Mr. (SN [ROL Tab 16/Exhibit 12, Statement of LTINS ». 2, Answer

7], Like 1T R | TC @B | <o Tcstified that there was no increase in fhe numbers of

injuries, illnesses or complaints at MAHC, except during flu season and during peak allergy

seasorrfR@k’Pab&6!Exh}b't42m8tatoment -of LTC (e - |-, Answer 4} ————
Addltlonally, LTCE Jalso testified that the "level of health risk to personnel conducting
_ operations in the buildings surveyed was minimal to none from an IH perspective,” [ROI, Tab
16/Exhibit 12, Statement of LTC{ R B 0. 2, Answer 12], and there were no "life
threatenlng issues" that would need to be repo d her so she could inform the Command
- -—-fROL Tab-16/Exhibit 12 Staterment of LTC § e po2; Answer 9} Further, shealso———
testified that the restriction placed on Mr. Gibson's abxhty to umlaterally conduct time weighted
testing in the absence of prior supervisory approval was based on the COE's assessmentof Mr.
Gibson's techniques and understanding, in that his understanding of the results of such testing
"was not sufficient to properly think through the bmldlng processes and risks." [ROI, Tab
I6/Exhibit 12, Statement of LTCER I p 3, Answer 16]. T




.. The final member of the MAHC mentoring/support team was Mr. @
“with the COE. With subject matter expertise in industrial hygiene, partzcularly with respect to
asbestos, lead, mold and other occupational health related issues, Mr. QEEEISE Jrole was to
ﬁrovrdmndependenﬁndustnal hygtene support with a primary focus- onfacrhmnspectronsﬁas“***** -
outlined in the SOW of the confract between MAI—IC and the COE [ROIL, Tab 17/Exhibit 13;

. ._ROL Tab 9/Exhibit 5, Statement of Mr. Gl . 1. Answers 1, 2]. Mr. NSNS o
testlﬁed that the goal of the mentonng/support efforts was “to increase the effectweness of the
IH program.” [ROL Tab 17/Exhibit 13; RO, Tab 9/Exhibit 5, Statement of Mr. (i RNSRNE
p. I, Answer 4]. To that end, Mr. -testmed that he had many opportunities 10 255655 Mr
Gibson’s “technical skills and capabilities in relation to facility inspection processes and
assessment of lead standards. “I observed during these activities that Mr. Gibson was technically
skilled in sample collection using real-time and personal integrated sampling methods. However
significant issues were noted related his ability to identify occupational hazards, appropriate

standards, selection and use of appropriate sampling strategies, interpretation of results and

xdentlﬁcatlon of appropriate controls.” [ROI, Tab 9/Exhibit 5, Statement of Mr. GHRIRIES

P 2; Answer 6] Mr: -reiayedtharonetorrechve'actlon“thaﬁhe MkHCmanagemen T

hoped to accomplish through this mentoring/support initiative was to “improve the existing

program and ... prioritize [JH] assessment activities”; although all facilities were to be

inspected, that “did not require that all hazards be assessed by industrial hygiene sampling during

the inspection process.” Rather, Mr. (I8 recommended that a “prioritization of assessment

of identified hazards be established using [a] hazard mvcntory that should encompass the entire ~—

facility.” [ROIL, Tab 9/Exhibit 5, Statement of Mr. (R SR ». 2. Answer 9]. After

reviewing-industnal-hygiene- reports prevaously issued by Mr Gibson, M. @ tostified that

“[i]n general significant issues were noted in relation to identification and application of

__appropriate occupatxonal standards and interpretation of sampling results.” [ROJ, Tab 9/Exhibit
5, Statement of M. CHlERR B p. 2, Answer 13]. Mr. (GHIBRRER testimony appears to be
contrary to Mr GleOIl s assertlon that the COE agreed thh his methods findings and

Statement of Mr. (EMERSEE p. 3, Answer 16]. On behalf of the COE, Mr. -
_____YahdatedLIC_and lLT—appxoac}Lt,o,theMAHCJI-LProgram——an _approach
grounded in an inventory of hazards and prioritization of hazard assessment—emphasizing the
importance of documenting a comprehensive hazard inventory for the entire facility to assist in
priorifizing ihdustrial hygiene activities [ROT, Tab TO/ExHibit 6, Stateifient of M. (RlNg®
L Answer 15]. Based on advice from Mr. -and the other members of the
mentenng/support team;-the MAHC management team had-directed-Mr. Gibson to- generatesueh
an inventory [RO, Tab 17/Exhibit 13; RO Tab 9/Exhibit 5, Statement of Mr. (IR
p. 2, Answer 13; see ‘also Answer 91 £ In labelmg Mr. Grbson s failure to comply wzth th1s
requirement as “problematlc ? Mr. @ noted that the lack of an inventory meant that “the
facility hazards had not been con I'dated and therefore [were] unavailable for planning
purposes:”-In this context; Mr-§ ) also-viewed-the-“two-=step” processto-which Mr—Gibson—-
objected, as being of significant value to establishing the requisite inventory. “It was
recommended that the facility walk through process would be an effective and timely means to

*! This requirement had been conveyed to Mr. Gibson by memorandum of August 26, 2008, which enumerated the -
steps the command believed necessary for Mr. Gibson to undertake to improve the effectiveness of the MAHC IH

Program.




verify and compile identified hazards into the comprehensive hazard inventory. . . . walk through
inspections [should] be completed prior to assigning addmonal 1ndustnal hygxene assessment

tasks.” [ROI, Tab 10/Exhibit 6, Statement of Mr. Sl B 1. 1, Answer 14]. The
and established controls are

purpose of a waIk through is “to conﬁrm that :dennfied hazards “

i p. X, Answer X].

and creates a danger to public healthrand safery. Mr. @) validated the testimorny of othier

S testlmony also countered another of Mr. Gibson’s assertions: that testing
without usmg time weighted measurements renders an IH hygiene program essentially useless

witnesses, noting that time weighted measurement “is one component of a comprehensive
program, Particularly given that “some chemicals have biological indicators that can be used to
directly assess exposure,” other types of sampling methods are often appropriate, especially to
assist in identify{ing] potential hazards,” to include determining the cumulative effect of a

suspected toxin on the occtipants of a building or facility over an extended period of time [ROJ,
Tab 9/Exhibit 5, Statement of Mr. (RTINS 1. 4. Answers 19, 20].

Agency Discussion

OSC-Referred Allegation 1: Mr. Gibson’s first line supervisor, 1LT GHEBOHNNENEE Chicf of

Enwronmentai Health and Environmental Science Officer, and his second line supervisor, LTC

g} Chief, Department-of Preventive Medicine actively-and-deliberately-interfered -

thh hlS ablhtyto conduct the IH Program at MAHC and with the effective operation of
MAHC's IH Program. Such actions on their part constituted an abuse of authority and created a
potential for a substantial and specific danger to the public health and safety.

Army Findings as to Allegation 17 The altegation is unsubstantiated.—A preponderance of the
evidence, as set forth in the AR 15-6 ROI, leads to the conclusion that L. TC (kg and 1LT

@) ~ct<d properly, within the scope of their supervisory responsibilities. Their actions
did not constitute an abuse of authority, nor did they create the potential for a substantial and
specific danger to the public hea[th and safety. Rather all actions they took were efforts to

_QSC-Referred Allegation. 2:.Actions by 1 LT (e 2nd 1. TC G

where adequate IH assessment and testing at Fort Leavenworth had not occurred since June
2007, resulting in violations of law, rule, and/or regulation.

Army Findings as to Allegation 2: This allegation is unsubstantiated. A preponderance of the
evidence, as set forth in the AR 15-6 RO, leads to the conclusion that adequate industrial
hygiene assessment and testing has continuously occurred at Fort Leavenworth in accordance
with law, rule and/or regulation.

Hea

Al

ganons inthis case demonstratcs that the MAHC Commanders,-COL
. P together with Mr. Gibson’s first and second line supervisors, lLT_and LTC
respectively, were extremely mission-oriented and professional in their approach to

fcreated a situation ..







Mr. Gibson. All members of Mr. Gibson’s chain of command maintained as their primary focus
the success of the MAHC IH Program. All perceived that in his role as the IHPM for MAHC,

Mr. Gibson was critical to that Program’s success.

———————Theconclusions reached by [O0Z 2 inhisAR-15-6-Reportof-Investigation (RO are
thoroughly grounded i in the record evidence. [ROI, Tab 1]. Without repeating the extensive

15-6 Investigation for each of the allegations and their sub-elements, the conclusions reached for
each of those allegations and their sub-elements are significant and should be recognized for the

_discussion JO§ g provided in his ROI addressing the evidence gathered during the AR

overwnelmm% fature of their ultimate bottom line, specifically, that none oI tne allegations were
substantiated.”” Based on his evaluation of the record evidence, 1O CEgssl &5

.- fOl lOWing conclusions:- - S

1. thereis no evidence that Mr. Gibson’s authority as Fort Leavenworth's Industnal

actions. Mr. Gibson’s experience in managing the IH program should have been
sufficient to be able to understand the customers’ and Management’s expectations for
workplace health and safety; however, his analysis of sampling data and identification of
appropriated health based standards often fell short. Contrary to diminishing his
authority, his supervisors and the chain of command went out of their way to give him
ample opportumtles to improve his technical, writing, and communication skills.

Hygienist has been diminished since June 2007 by 1L T iy ond LTCEEEEEEES 3z

2. no evidence of Mr. Gibson being prevented, by LTC (iikaaRgor LT (RN from
ensuring compliance with applicable laws, regulations, or standards. Regular
assessments and appropriate testing were conducted by Mr. Gibson when conditions
warranted. Given Mr. Gibson’s loss of credibility, his supervisors took the necessary
steps to improve his capabilities and have him produce validated results in order to
comply with federal regulations and Army rules. Mr. Gibson was not able to
demonstrate a violation of federal and/or Army regulations and rules because of
his inability to produce reproducible, valid results.

3. Mr. Gibson was not ordered to stop all industrial hygiene assessments, testing
and surveys. He was given specific direction as to the procedures he needed to
follow in order to conduct testing and assessments. There was no evidence to
demonstrate that Mr. Gibson was given additional responsibilities outside of
those expected of an installation industrial hygienist and documented in his IPS.
Given Mr. Gibson’s_ identified weakness, his supervisors exercised the appropriate

levei of supervisory authority in the restriction of his sampling and assessments. LT
G ond L1C EBERRE 2cted within their supervisory responsibilities and did

not “abuse their authorify.

3157 ease of reading MIT. it AR 156 ROIand its detailed anid 1engthy disciissian of the Fecord evidence
and also all of the teslunomal and documenlary evidence that Mr. Gibson provided to both }0s in furtherance of the
subject AR 15-6 investigation, it would be helpful to note that both Mr. EEENEMAR O] and Mr. Gibson’s
"testimony follow the same order and presentation of specific questions. [See Tab Lfor list of IO COL
questions that were used both 10s]. The IO discussion entails a recitation of all of the record evidence gathered
during the investigation that is relevant to each of the posed questions. In turn, Mr. Gibson provides his answers to
these same specific questions, Additionally, the other witnesses’ testirnony is also provided in this question and

answer format and essentially answer the same questions with some tailoring as appropriate.
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Jwas exercising his supervisory responsibilities when he established

priorities for the hazard assessment surveys for ¢ for an empioyee who was unwilling to
execute his job-related duties. LT @ . acted within their
supervisory responsibilities and did not abuse their auihorlty

5. Mr Gibson was not unreasonably limited in scope. Since Mr. Gibson was not
unreasonably limited, no associated abuse of authority took place.

6. Mr. Gibson’s insistence on conducting time- weighted testing for every hazard
and/or every complaint is not in accordance with best management practices of
industrial hygiene. Time-weighted testing should absolutely be conducted if the
hazard and the circumstances warrant it, and the conditions at Fort Leavenworth
do occasionally warrant this level of testing. However, excessive time-weighted
testing when it is not warranted wastes valuable resources. When it was found to
be necessary by Management, time-weighted testing was performed at Fort

Leavenworth either by Mr. Gibson or by independent third parties. Once again,
LTEEE and L TC Clias acted within their supervisory responsibilities and
did not abuse their authority.

7. Mr. Gibson was permitted to follow the Corps of Engineers' approach to inspecting

buildings-and-still-prohibited from performing time weighted testing without-first -
receiving prior supervisory approval; however, these circurnstances do not constitute
an abuse of authority by LTC (EiRaaagor LT Ehueaee Scc the abuse of authority

discussion, above (paragraph 2.a.2).

8. Mr. Gibson is correct that Federal Law requires federal agencies to provide a safe and
healthy environment. However, he is incorrect in assuming this statement extends to
the determination of when and how time-weighted testing should be performed. The

execution of the Munsom Industrial Hygiene Program fell under the purview of the
Chief of Preventive Medicine (LTC (a0 and the Environmental Science Officer

(LT GRS Therefore, | conclude that it was-clearly reasonable.and within LTC

) -nd LT@EEE- ~uthority to determine when time-weighted testing

_ 'should be performed, especially given the Commander’s concerns about Mr. Gibson’s
inaccurate, flawed, and potentially manipulated results. 1.TC (Rl and L. LT
-acted in a reasonable and responsible manner, '

e ) were not arbitrary in denying requests to conduct time
welghted samplmg, rather they appropriately prioritized limited resources so that they

would be-most-effectively-and-efficientlyutilized:

10. The Corps of Engineers did not object to 1 LT (NN and [ TC GHEHINGES
step (walk-thru followed by assessment) approach.

two

11. Conducting a multi-step approach to assessing work place hazards is consistent
with industrial hygiene best practices and appropriate when determining how to
utilize limited resources. I find no evidence that Corps of Engineers officials
determined that the walk-thru step alone was of minimal value and that the walk-thru
and assessment steps should be combined.

12. Corps of Engineers officials did not specifically determine that assessments should
include limited testing of the parameters cited. They did, however, state in general







terms that limited testing can be beneficial to identifying and assessing hazards.

13. Mr. Gibson was overly concerned with conducting time-weighted sampling, which,
was often unnecessary and expensive. His overemphasis on sampling
demonstrates his lack of understanding of the components of a good industrial
hygiene program, which uses both qualitative and quantitative information to
maintain a safe and healthful work environment. The purpose of an IH Program is
to anticipate, recognize, evaluate, and control hazards in the workplace. Properly
performed time-weighted measurements are one aspect of the evaluation portion of
the program, but the lack of tine-weighted measurements does not render an IH
program useless, nor does it necessarily present a danger to public health and safety.

14, Munson Army Health Center officials have conducted the necessary hazard
assessments and monitoring to address potential exposures to significant health
hazards. When conditions warranted, the MAHC Command demonstrated its
willingness to take decisive action if hazards were shown to present unhealthful
conditions for the workforce. The workforce is better served by the changes that
were instituted to eliminate unnecessary testing, misapplication of standards, and
inaccurate reporting of work place hazards.

Based on the above conclusions, IO Berckman recommend that the actions taken by Mr.
Gibson’s Command chain be recognized as appropriate and legitimate based upon the findings
and conclusions of this investigation.

In line with the above conclusions, the discussion of the evidence previously presented in this
Army narrative report, coupled with the discussion that follows, reveals the overwhelming
nature of the evidence supporting all of the I(Q’s conclusions that failed to substantiate any of Mr.
Gibson’s allegations. Any issues or problems that may have arisen in the MAHC IH Program
were the result of Mr. Gibson being unable to properly execute a robust and credible IH
Program.

Unfortunately, in 2006 and early 2007, several highly visible instances: Mr. Gibson's
findings of asbestos exposure at Bell Hall; his detection of carbon monoxide at the Trolley -
Station; assertions of unsafe Indoor Air Quality in the MEDDAC Commander's office; and his
reports of lead exposure in the hangar at Sherman Army Airfield, Mr. Gibson was found to have
performed inappropriate sampling, applied the wrong industry standard, or misinterpreted his
results. In all cases in which Mr. Gibson had indicated that there were serious industrial hygiene
problems, independent third-party testing revealed that, in fact, no such problems existed.

Mr. Gibson’s inaccurate findings of unsafe conditions caused significant disruption of work in
the affected facilities, and created undue alarm among, and unwarranted stress on employees
who were relocated to alternate duty locations after having been informed that they had been
working in contaminated areas, The command’s discovery of these deficiencies in Mr. Gibson’s
duty performance coincided generally with its receipt of resource management reports, drawing
attention to the significant increase in funds being expended by IH to conduct air sampling and
testing on Fort Leavenworth. In addition, when Mr. Gibson provided information indicating a
potential health risk, the MAHC command worked with installation officials to remove







employees and patrons from those areas that presented a potential health risk and to clean
those areas, notwithstanding the resulting cost and significant inconvenience. As it turned
out, in response to Mr, Gibson’s flawed reports, Fort Leavenworth expended thousands of
dollars on unnecessary IH re-testing, facility clean-up, and in some cases, on the purchase of
special air filtering equipment that was not actually required.

In addition, because of concerns as to the validity of Mr. Gibson’s IH reports, inappropriate
methods of measurement, and misapplication of IH standards, the leadership of the USDB at Fort
Leavenworth, banned Mr. Gibson from entering the facility, the largest on Fort Leavenworth,
and one of MAHC’s most important IH customers. Note that Mr. Gibson cited his “inability” to
perform IH testing in the USDB as an example of what he deemed to be inappropriate
restrictions on his performance of duty placed on him by his supervisors, However, it was
customer, the USDR, not Mr. Gibson’s chain of command, who banned him from the facility and
curtailed his ability to provide his IH services there.

These mistakes, and the disruption they caused, led to the IH Program’s, and to Mr. Gibson’s,
loss of credibility on the Fort Leavenworth installation.

The MAHC chain of command, in whom DoD and Army doctrine vested responsibility for
the Fort Leavenworth IH Program, was committed to operating an effective and efficient TH
Program, fully compliant with law and regulation, and to restoring the Program as reliable in the
eyes of their Fort Leavenworth customers. Given Mr. Gibson’s role as the Fort Leavenworth
THPM, the chain of command viewed him as an integral component in ensuring the Program’s
success.

COL B the MAHC Commander, consulted with the GPRMC IHPM, Mr. &8
T respected CIH on-whom MAHC and othcn)rgamzahomrhadnﬁmallediﬁhapaw S
for assxstance in IH matters. COL i 2sked Mr. SRR for advice and assistance in

. assessing the MAHC [H Program, remediating any deficiencies found, and restoring it to full

functionality. Mr. @&lEN ) whose qualifications as a CIH and reputation in the IH community
are of the highest caliber, traveled to Fort Leavenworth. Through an assessment of at least 32 of

"interpreting the results of IH sampling data he had collected. In particular, Mr. (EEEgnoted

Mr. Gibson’s [H tepotts, other comrespondence, and e-mail fraffic; the conduct of direct
employee interviews; and general workplace observations, Mr. -concluded that Mr.

-.Gibson did not.comprehend basic IH practices.and pri ncipi es; provided inaccurate and untruthful ——

representations—in some cases making false or misleading statements and in others concealing
information that should have been disclosed; and failed to apply sound professional judgment in

that Mr. Gibson demonstrated a profound inability to distinguish between various levels of risk

posed-by IH-hazards;-frequently-assigning a-PRIORITY I (most serious) “Risk Assessment -
Code” to routine workplace hazard conditions that were often readily easily controlled or
remediated. In addition, Mr. -determmed that Mr. Gibson failed to understand and

employ scientific practices (i.e., standard sampling and collection methods) that had been
accepted by OSHA, research agencies, and other standard- settlng organizations. Subsequent

review-of- Mr-Gibson’s reports by the COE-CIH, Mr.{g @/ determined that-Mr: -
Gibson had long relied on inapplicable standards and questionabie sampling techniques,
findings completely consistent with Mr, ¢ Jassessment. In summary, the weightofthe







evidence shows that Mr. Gibson produced IH information and reports that were unreliable
and unverifiable.

Based on Mr.@ | idetermination that Mr. Gibson lacked the technical competence and

oo professional ;udgment required-to-interpret-aceurately-the sampling data-he-routinely collected
advice, COL@ 8 i }decided to “defer” Mr. Gibson’s ability to conduct IH testing without prior
approval from his supervisory chain. Mr. Gibson was directed to use a “two step” process—
beginning with a “walk through” of each work area to assess potential hazards and th ontro]s
currently in place, before moving on to the second step of sampling or testing. Mr. (S
deemed this approach was fully consistent with Army doctrine and that, in most cases,
beginning the IH assessment process with a "walk through" was sufficient to determine if a
hazard existed, particularly given that most of the workplaces on Fort Leavenworth were office
spaces and light industry that did not require more intricate technical sampling/testing methods.
Once an accurate “walk through” assessment had been made, Mr. Gibson was to provide his
supervisors with a proposed sampling or testing strategy for that specific work process or
area. In COL (SN view—a view shared by Mr. (-it was reasonable to
presume that implementing a prerequisite for supervisory review and approval of Mr.
Gibson’s sampling proposals would eliminate much of the unnecessary testing that had been
_occurring and give the command a means of overseeing Mr. Gibson’s interpretations of any
" testing that did occur. o

Mr:-Gibson’s supervisory chain-of-command; to-include-H-T (SR and-L.TC RN
began to supervise him more closely. 1LT i nd LTC R counseled Mr. Gibson, to
assist him in improving his skills and abilities in areas that had been identified as weakness.
During an August 28, 2007 counseling session, 1LT (i ordered Mr. Gibson to “defer” all

Indoor Air Quality Occupational Exposure sampling/testing until further notice and that if a need

—— —arose that required some kind of sampling/testing, Mr. Gibson was to secure supervisory
approval prior to initiating such a test. However, 1LT (G was careful to explain to Mr.
Gibson that this “deferment,” was in no way a directive for Mr. Gibson to stop performing his
duties as the Fort Leavenworth industrial hygienist or to stop performing IH assessments of Fort.
Leavenworth building and facilities. Simply put, if Mr. Gibson needed to perform
sampling/testing, it first required supervisory approval. And, Mr. Gibson was to begin his IH
assessments of Fort Leavenworth facilities with a “walk though,” or preliminary survey of a
building or facility, as opposed to immediately initiating technical sampling.

Mr. Gibson was not pleased that he now was required to start any of his IH assessments with
a "walk through,” and, if this initial screening method warranted further sampling/testing, then,
and only then, could he ask his supervisors to employ more involved technical methods.

In Jate 2007, COL ERENEIEY cnlisted the assistance of the local CPAC and Mr. (S0
establish well-defined performance standards that would allow Mr. Gibson to do his job, while
facilitating appropriate chain of command supervision and oversight of his work, all with a view
fo ensuring compliance with estabhshed TH laws, regulations, and standards, and minimizing the

- likelthood -of further-errors.— TET @R testified that after Mr. Gibson was presented withhis
new performance standards in January 2008, he stopped performing all IH workplace hazard
assessments, Now required to perform his duties under even closer supervision, Mr. Gibson




challenged his supervisors' direction to execute the MAHC IH Program in the order of pnonty

1L Jhad developed in accordance with Army policies and doctrine. Mr. Gibson =~
coutended that he did not understand what management was asking him to do and the priority list
of approximately 25 buildings, developed by the chain of command from IH assessments that
needed to be redone and customer service requests that had arisen, remained unaddressed. Mr.
Gibson’s new performance standards also required him to establish and implement the 2008 Fort
Leavenworth THPD (program document) and IHIP (implementation plan), both of which were
required by Army doctrine. But by the end of February 2008, Mr. Gibson still had not generated
either document.

Mr. Gibson asserted that in 1mposmg controls on his performance of duty as the Fort
Leavenworth THPM, LLTE R 8 )unreasonably restricted his ability to.do-his. . —— .~ -
job properly and effectively. For example Mr Glbson claimed that he had requested to use a
time weighted measurement testing and analytical technique in 40 instances throughout 2008,
"'but was authorized by his supervisors to perform the test only once, 1L T (@@ noted that this
was based on several factors, including that Mr. Gibson had spent the greater part of 2008
refusing to perform IH surveys under the guise of not understanding his individual performance
standards. Second, the workplace assessments that Mr. Gibson actually performed were
generally of office spaces and did not require further testing or application of time weighted
measurement or analytical techniques. Third, if there were instances where Mr. Gibson felt that
additional sampling/testing was required, he did not request it. In fact, a review of all paper trails
and email traffic from Mr. Gibson during 2008 shows that he submitted not one request to
perform time weighted measurements; on the one occasion Mr. Gibson was permitted to perform
_____ _ such testing, the request had been submitted directly to management by the customer’s safety
department (and not by Mr. Gibson}.

~COL () the successor in command to COL (R continued the course of

actlon 1mt1ated by her predecessor, noting that her efforts to redirect Mr. Gibson’s efforts were

o tbeovpart.of a larger plan to_correct a program that had drifted seriously off course.” Yet, all of
the evidence seems to indicate that Mr. Gibson was unable or unwilling to respond to the
command’s efforts to assist him in improving his duty performance. COL GHERNIRN®oted
that Mr. Gibson continued to refuse to take the reasonable advice, mentoring, and redirection
offered by a host of valid and qualified sources, most notably Mr. (Gl and the Mr. Gl
@) © CIH from the Army-COE;-with-which-MAHC-had-contracted at a cost 0£$90,000-to
assist Mr. Gibson in retooling his approach to IH inspections and assessments.

Contrary to the allegation that his supervisors sought only to diminish Mr. Gibson’s authority,
the evidence shows that Mr. Gibson’s direct supervisors, 11T (g 2nd LTC R nd
the entire MAHC chain of command went out of their way to accord Mr. Gibson ample
opportunity to improve his technical, writing, and communication skills with a view to

__improving the overall efficiency and effectiveness of the MAHC IH Program. The actions of the
chain of command to more closely supervi d mento M Glbson were neither arbitrary nor
capricious. Further, at no time did 1LT jor any other member of the
chain of command, place restrictions or hm1tatlons on Mr. Gibson that should have
interfered with his performance of his duties as the IHPM at Fort Leavenworth. Rather, the
evidence of record reflects that beginning in 2006, and for the first time in his 19 years of




federal service, Mr. Gibson was called to account for his substandard performance when a new
set of supervisors and managers converged at the MAHC at the same time. Together, these new
supervisors concluded that Mr. Gibson's performance deficiencies needed to be corrected; that
Mr. Gibson required strong mentorship and supervision by a team of trained subject matter
experts whose only goal was to improve his performance, not hamper him in performing his
duties and responsibilities; and that they needed to procure outside professional help to
immediately improve enhance the level of MAHC IH Program compliance with statutory and
regulatory requirements and to improve overall Program effectiveness.

There is no evidence that the limitations placed on Mr. Gibson by his supervisors created the
potential for a substantial and specific danger to the public health and safety at Fort
Leavenworth, In the context of the Army’s investigation of the allegations referred by OSC, i

both of the CIHs who audited the IH Program at Fort Leavenworth (Mr. @8 of GPRMC and

.1 )ofthe Army COE) affirmed that they were not aware of any substantial and specific
danger to the public as a resulf of the command’s actions vis-a-vis Mr. Gibson. In fact, the
requirements imposed on Mr, Gibson’s performance of his duties rendered it more likely that he
would render accurate IH assessments that were more likely to enhance public health and safety
at Fort Leavenworth.

There is no evidence that the limitations placed on Mr. Gibson by his supervisors curtailed
requisite IH assessment and testing at Fort Leavenworth so as to result in violations of law, rule,
or regulation. Throughout the period relevant to Mr. Gibson’s allegations to OSC, the MAHC
chain of command used assets from the GPRMC and USACHPPM IH staffs to provide basic [H
services to keep the Fort Leavenworth IH Program in compliance with all statutory and
regulatory requirements. When GPRMC was unable to meet all of Fort Leavenworth’s
requirements, MAHC management contracted with outside IH firms to conduct necessary
sampling. Further, MAHC contracted with the COE to work with Mr. Gibson to ensure that
assessment and testing was conducted in accordance with established regulations, pelicies, and
standards. These extra measures required increased man-hours and the commitment of
additional resources and funding on the part of Fort Leavenworth, but across the board, all
members of the MAHC staff deemed these additional commitments to be a necessary component
of the due diligence required to meet IH compliance standards. It is uncontroverted that the
MAHC command was united in its desire not to compromise in any way the safety or well-being
of any Fort Leavenworth employee or patron.

To the credit of the entire MAHC management chain and the people and organizations that

supported them by providing subject matter expertise in regard to IH Program requirements, the
evidence overwhelmingly reflects that appropnate IH assessments and testing occurred on Fort
Leavenworﬂm&rcqmred —Both-Mr. @ D and Mr. GEERRR stated that they were not aware
of any “substantial and specific” danger to the public associated with the MAHC IH
Program. And, neither Mr. (ilaREnor Mr. EREEGERS was aware of any violation of laws or

regulations. In fact, when Mr. Jquestioned Mr. Gibson directly about his assertion that
the Command was trying to cover-up safety and health i issues, Mr Gibson was unabIe to provide
specifie-information-to-back-up-his-claims. -Neither COL R

aware of any [H-based non- comphance with Federal, DoD and Army rules and regufattons




o tated that Mr. Gibson’s visit to her on February 18, 2009, pursuant to her
’ “open door policy” was the only occasion on which he brought any suspected violations to her
attention. According to COL @ Riage she addressed all of the allegatzons with Mr. Gibson
at that fime. Moreover, Mr. Gibson was unable to provide COL@EE B ) with original or
complete documents, specific names, or any other actionable mfonnatlon supporting his
allegations.

{
§

In fact, it appears that in each of the circumstances in which Mr. Gibson informed the
command about potentially legitimate violations of federal law (e.g., findings of asbestos
exposure in Bell Hall and inorganic lead in the Sherman Army Airfield Hangar), Mr. Gibson’s
findings were subsequently overturned through testing by an independent third party; his
assertions of violations of law, rule, and regulation were grounded solely in findings that were
later determined to be inaccurate. It is reasonable to presume that Mr. Gibson’s documented
inability to correctly apply the appropriate standards and assess industrial hygiene risk calls into
question his ability to assess JH-related violations of law and regulation. Rather, it appears that
Mr. Gibson viewed any decision not to act on his assessments to constitute such a violation.

From April to August 2008, OSHA conducted a comprehensive inspection of the Fort
Leavenworth work place. None of the resulting OSHA citations pertained to IH issues; the
“serious” violations applied to safety and fire problems, such as machine guarding, fire
extinguishers, and energy hazards, while the “other” citations were administrative in nature,
mainly referring to a lack of paper documentation. The OSHA inspection made no findings
regarding industrial hygiene that would support the allegations of a potential for a substantial and
specific danger to the public health and safety. Neither did OSHA find any violation of law,
rule, and/or regulation applicable to the MAHC TH Program.

e - Finally;-both-COL T S affirmed-that-there-were no-abnormal -
increases in the MAHC chmc s injury, 1Ilness or complaint rates resulting from IH- related
concerns at any time during their respective tenures at MAHC. Occupational Health had not
seen an increase of injuries or sickness in the Fort Leavenworth employee population, which
would be expected were unsafe and unchecked hazards and risks in existence as alleged. Thanks
to hard work on the part of Mr. Bentley, USACHPPM, the COE, and the MAHC command, Fort
Leavenworth appears to have continuously performed all of the IH assessment and testing
required by law, rule, and regulation and maintained a very safe work environment throughout
the period at issue.

p—




VIOLATIONS OR APPARENT VIOLATIONS OF LAW, RULE, OR REGULATION:
The Army investigation revealed no viclations or apparent violations of law, rule, or regulation
in this matter.

CORRECTIVE ACTIONS UNDERTAKEN: No corrective actions are required or
appropriate in this matter.

CONCLUSION

The Department of the Army takes very sertously its responsibility to address, in a timely,
thorough fashion, the concerns of the OSC. In this case, the Army conducted a comprehensive
investigation in response to OSC’s referral. This investigation revealed the allegations to be
unsubstantiated.

The investigation determined that the actions of the whistleblower’s supervisors were within
the scope of their supervisory responsibilities and that they neither abused their authority
nor created the potential for a substantial and specific danger to the public health and safety at
Fort Leavenworth, Kansas. Further, appropriate and adequate industrial hygiene assessmenis
and testing occurred at Fort Leavenworth, Kansas, in accordance with law, rule and/or
regulation.

I am satisfied that this is the correct outcome in this matter. Accordingly, the Army has
made no referral of an alleged criminal violation to the Attorney General pursuant to Title 3,
USC, Section 1213(d)(5)(d).

... This.letter, with enclosures, is-submitted in satisfaction of my responsibilities under Title
5 USC, Section 1213(c) and (d) Please dzrect any further questlons you may have
concerning this matter to Ms. Qo e ot

Sincerely,
THO . LAMONT
Assistant Secretary of the Army

(Manpower and Reserve Affairs)

Enclosures
as
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DATE: Thursday, fulv 12, 2001

ACTION: Notice of techmcal revisions to systera of records and proposed fevision of syeten descriptons and rou-
1200 uses.

To vizw the next page, tpe np¥ TRANSMIT
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SUMMARY: Pursuant to the provisions of the Privacy Act of 1974, 5 £05C 3324, nobee 15 given that the U8, OF-
fice of Spreial Counsel {OSC) is makmg non-substantive sechateal revistons to the Privacy Act system nutice for the
svszm of records designzted "OSCIGOVT-1, O5C Complaint, Litigation and Political Acuvity Files,” prepusiag to
changs descriptions of certaw features of the systenr of records; and propusing the amendruent of two currer rontine
uses. and the additian of a rew rouwtine use. The affected systern of records 15 naintained in conneshon with OSC pro-
gram responsibilities under 3 US.C 1252 erseq., and 35 S C 4324

DATES: The non-substantive techmcal revistons descnbed i this notice are effective upon peblication. (ther
changes proposed in the potice will become effective on {30 days after publicauon of this notice], anless cornments re-
cepved by S belore then warcant further changes

FOR FURTHER INFORMATION CONTACT: Erin M. McDonnell, ULS. Office of Special Counscl, at {202}
653-8071.

O5CIGOVT-1 -

SYSTEN NADME:
OSCAGOVT. 1, OSC Complamt, Lingution and Political Activiry Files.

SYSTEM LOCATION:

Humon and Administmusve Resources Menagement Branch, U S, Office of Special Counsel, 1730 M Strget, NW,
Sujte 201, Washimyton, DC 20036-4503.

CATEGORIES OF INDIVIDUALS COVERED BY THE SYSTEM:

The prineipi] categodes of mdividuals coverad by the system are persons fibeg allegations of protubiicd perscunel
practices. smiproper political activity, of other prehibued activities: persons identified a8 engaging ot participating o
weeh practices or aghivities, pevsus fihng disclosures of alleged wrongdeing by federal agencies, and perzons 1dennfied
58 engaging o paricipatng m such wrongdome, persons requesting advisury opimtons o pelimeal activity, persars




chareesd tvy SO i disciphaary action complatnts filed by OSC with the Mert Syoums Frotection Board (MSPH) o
plamuils seoking remedies agams: US w lingaton related to she pur tcrmancc of s offrcial funcions

CATEGORIES Of RECORDI IN THE SYSTEM: .

Conespondence with persons {or thelr representanives) filimg allegations of prohipiied personnel pravtices, -
proper polimcal activisy, or ather profubited actihvines, comespondence with other agencics, cotnics, o1 udhvidoals refer-
ving uraners 10 Q8C for review andror hvestigation; exbhibis and other docementation from cormpiiimants, govermnen:
ta] eatnes of othes thud parnes; mterview records, incinding notes, stnunaries, o unscnpts; affidavits, reporis or
sher summaries nf nvestiganon, factual and legal summanes and analyses; adnumismative detetnmuinations: refernals o
other agenies for apprapeiate action; records ceealed or compded in cornecinn with tganen by or against OSC, ot
periinent 1o OS5C oprrations; n.q.:v.sz:, and decisions under the Freedom of Inforrmanon andior Privacy Acts; and other
corsspondence and docutheats ansing out of the performance of official OSC funchons under 3 US.C F247-122),
1541-1305, and T321-9326. 35 U S € 4324, and other uppheabie kew or regulation,

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
FUINE §3D, 8523, 02041224 FRCL-1508, and T321-7326; and 38 U SO 4424

ROUTINE USES OF RECORDS MAINTAINED IN THE SYSTEM, INCLUDING CATECORIFES OF USERS
AND THE PURPOSES OF SUCH USES:

a. Tu disclose whe Tact that an aljepation of prohibited personne] prachices vr sthier projubuied activety has been filed;

b. To disclnse miformation to the Office of Personnel Management ({OPM) pursuant 1o Civik Service Rule 5.4 (3

CFR 5.4), or to obtain an advisory opuion concerniag the application or ¢fTect of covil service Faws, rules, revalations os
QPN guidelines 1 particular situatioas;

¢- To disclose to the bqual Employsent Cpportumity Comimussion ot any other agency or office concamed with the
enfereement of the ant-discriminaaon laws, wformation concerning auy aliegstion or complant of discnimination
based on race, color, religron, sex, pavonal origin, zge, or handicapping condition;

d To disclose mnformaton to the MSPB or the President upon the filing ot referral of a disciplinary action com-
plamnt against an employee on the basis ofen OSChimveshgation,

e, To distlose information (o an agency, the MSPB, OPM, and the President reporting, under 5 'S C /2/4, the e

suils m’ mvestigations whash discJose reasonable grounds to believe a prohubited personned practice has occurred, exists,
or s {o be taken;

f.I'o disclose information 10 Congress in connection with the sebnussion of an aunual report on activitics of the
Spectel Counsel,

g To disclose inftamation tu any agency of person regurding ailegations of profubned personnel pracnces or
1*36613] other prutabited activity or ptohihuted political activity fijed agatist an agency or any employer iereef, for
die purposts of conducting 2a investigation, in ransnuting informanon o an agency under 5 US.C F273c) 1) and the
0S¢ procedures established thereunder, or 1o give notiee of the stans or owceme of the wvestigatien,

h. To disclose information to any source frem which additional m{ormation s requested {10 the cxtent neeessary 1w
wlentify the individual, inform the seurce of the purpese(s) of the reguest, and 0 wleatify the type of information te-
guested), where necessary fo abtaw inforrmfion relovant 1o an agency decision concerming the hirivg or tefennion of an
emplover, the ssuance of 2 secunty clearance, the conduching of 2 scounty o suitability Invesbgation of 2o mdevidual,
the letung of a contract, o the issuance of 2 hoense, grant, or other berefit;

i To distlose imformaton to the Office of Management and Budger {OME) at any stage in the lagistanve covrdms-
tion and clearance process in connection with private relief Jegislation, as set forth in OMB Trrenlar Ne, A-19.

J Vo provide mfornation o a congressiepal oflics {rom tie tecord of a0 mdividual in response to an inguiry from
that congressional office (made at the request of tut marvdual

k To furnssh information 1o the National Archives and Records Admimstzation ENARA) in tecords management
trspecnions condutisd urder autherity of 94 7 8.0 2964 and 390,
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| "I preduce sugmmary descptive siatistics and analytical studies in support of the fonctin for which she reoerds
4z colizcted and wemiained or for related work foree studies:

m. To disclose records 19 the Deparmment of Tushice {DOT) when
{1) The OKC, or

(2) Any employes of the ORC in tus or her officizl capaciry, or

13} Any employee ef the OSC in hes or her individual capacity where the DOT has agrecd o reprasent the em-
ployes, of

(%) The United States, where the OSC deermines that Titigation s Hkely to affect the O5C, s 2 party w0 hagation or
has an interest 0 such ttigation, and the use of such records by the DOJ 15 deemed by the OSC to be relevant and nex-
esary to the litigation, provided, however, that the OSC determines that disclosure of the secords o the DOH s a use of
e inforination contained 1n the records that is compaiible with e prrpose for which the records ware collected,

k. To disclose records maintaincd by the OSC in 2 proceeding belore 2 coun or adjudizative body before which the
08C 35 swthorized to appsat, when

{1} The OSC, or
{2} Any employee of the QST in bus or her officsal capacity,

{3) Any employes of the OSC m his or ber indradual capacity where the OSC hus agreed to represent the en.
ployes, or

{4) The United States, where the OSC determines thar lirigation is likely to a/Tect the OSC, i5 a party to hitigation or
has an interest in such bffgation, aed the OSC deterrnes that vse of such records is relevant and necessary w0 the higa-
tion. provided, however, that the OSC determnes that disclosure of the records 15 2 use of the information contained ia
the records that is compatible with the purpose for which the records were collected;

o To disclose information to the MSPB to aid in the conduct of special studies by the Board under 5 £75.C
20433

p To disclose information to the Office of Inspecior General {OIG) or comparable internal inspection, audit, or
oversight office of an agency for the purpose of facilitating the coordination and conduct of mvestigations and review of
allegations within the purview of both the O8C and the agency OFG or comparable offize,

g. To disclese mformation to the news wedia and the public when {1} the matier under investigation has become
public knowledge, (2} the Special Counsel determines that disclosure is pscessary to presenve confidence in Ui ntegrry
of the QSC mvestipative Process o1 15 necessary to dermonstzate the accountability of OSC officess, eroployccs, or medy-
widuals covered by this syseem, or (3} the Special Counsel determines that there exists a loginmate public interest (e g,
ta dernonstrate that the law is beng enforced, or to deter the coramission of prohibited persennel practices. prohibited
pohitical activaty, and other prohibited activity withun the OSC's jurisdiction), except to the extent that the Speciat Coun-
sel determines in any of these situations that disclosure of specafic Information in the context of a patticular case would
consbtute an upwasranted nvasien of personal privacy, and '

r. To disclose information to the U.S Depaniment of Labor (DQOLY about GSC's tefermal of a complaing allegng o
viclatiun of veterans preference requirements to DOL for further action under the Veteruns' Employment Oppnrtumnes
Act 61 1998 further; actron under the Veterans' Employment Opporturunics Act of 1998 (VEOA); (o disclose inferma-
noni to DOL ot any agency or person as needed to develop televant information about marters referved by DOL 1o O3C
under 38 U7 5.C 4324 (the Uniformed Services Employinent and Reemployment Rights Act of 1894)the Uniforrmed
Services Fmployment and Reemnployment Righis Act of 1994 (USERRA); to disclose information to DOL or 2ny
agency ar person 3s needed 1o advise on the status or disposation of matters referred by BOL o OSC for disciplinary
scnonunder 3 [8.C 7233, or cortective action Htigation under 538 US.C 4324,

POLICIES AND PRACTICES FOR STOHAGE, RETRIEVAL, ACCESS CONTRCLS, RETENTION aND
DISPOSAL OF RECORDS IN TIE SYSTEM:

Storape:
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Fhese records are stored in 2 vanety of media, primanly consistmng of (T folders, and compuier storape equipment
RETRIEVARBILITY:

Fites i thus system of iecords ary retrievable by the names of key mdwviduals or agencies invelved (e 4 | complain.
ants ur requesiers, subjeets entificd m corrective action or disaiphinary procesdings. warning fetters, or other detenmr-
nations, lepal, congressional, or uther representstives or points of gunract; o1 key witnesses), although fies are generally
retnieved by the pame oft (a} The complanant alleging a prohibited personned practice, or other probubnted acur ey, 1B
the alleped subject of a complaint about prohibued political acusity; {¢) the person fil:ng an alisgabion thraugh the QSC
whistichlowsr disclosure chanael, (d) the name of the person ling a request {or an advisory opsmon on polineal acts -
iy, (€} the name of the persan on whose behalf QSC secks corrective action, of the petson against whom USC seeks
chegiplmary schon, m ltigation before the MSPE; and (£} the plamt i in litigaten aguinst GSC

SAFEGUARDS:

These seconds are jocated m lockable file cabmcets or 10 secured areas The required use of compatst password pro-
1echion fdentsfication features and other svster protecuon methods also restoret access. Access s hmned o those sgency
parsennel who have an official need for access 1o petfarm thar dunes,

RETENTION AND DISPOSAT.:

MNARA keeps records about prohubisted personnel practices and other prohibited activity for divec years alter the
niatter or case 1s closed, or for six years if the file has been the subject of a Freedom of Infonmation Acr request
[*36614] NARA is responsible for disposal of OSC records pursuant to Jaw and regulation,

SYSTEM MANAGER(S) AND ADDRESS:

The official responsible for records management functions associated with OSC program and administrative fles,
meluding these i the OSCGOVT-1 sysien of records, 1s the Records Management Officer, Human and Adsuinistrative
Resources Management Brauch, U8 Office of Specizi Counsel, 1720 M Sreeer, NW, Smite 201, Washington HC
200364305 .

NOTIFICATION PROCEDURE:

Individoals who wish to inquite whether this system containg information abeut them should contact the sysrem
manager. To bssist in the process of locaung and idennflying records, indwiduals should Furnish the following:

2. Nome and address;
b. [2ate and place of puth;

. Socizl Security nutnber;
d. A description of the circumstances under which resonds tnay have been included in the sysiem
RECORD ACCESS YROCEDBURES:
Same as nolfication procedure, sbove.
CONTESTING RECORD PROCEDURES:
Individuals who wish to contest records abous them should contact the syStem manager, identily any inftruticn

they beheve should be corrected, and fumnish a ststement of the basis for the roquested coitection along with ali avail-
shle supporting documesnts and materls '

RECORD SOURCE CATEGORIES:

inforrauen i this systex of records s obtained from a vanety of sources, consisting of complainants of others o
whose behialfallegatons, of 1equesss for miarmation, have been subnutied oz referred o GSC: legul, congressional, or
othey prpreseniatives of polus of eoutact, other government bodies, wimnesses and subjecrs m tnattery under revinw,

i
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prncipzis nivelved fn libganen matiers, ncludng parties 2o thew wepieseniatives, and other persens or entiues fuimsh-
ing tefnemation perhinent to the docharge of tunchiong for which O8C 15 respanuibe

EXEMPTIONS CLAIMED FOR THE SYSTEM:

z Conplamt Litganon and Polincal Acuvity files contaimng nvestigatory matenal sompiled by OSC for law o
forcement purposes ate exempt (o the extent allowed ynder subsections (k¥2) zpd {3) ol the Prvacy aci. This excrp-
nop is necessary Lo prolec confidential sources and facidiate the voluntary cooperation of winesses during tgimes
imio aflegations of prohibited personnel pracuees or vtirer protibited activities

b, Testing or eazrnabion material cornpiled by O34 solely w determine indvidual gualifications for apporument
or prowoton fa the Federal service is exempt & the extent allowed under subsecuion {x){(6) of the Pravacy Act, Ths
excmption i pecessary o prevent the disclosure of informaticn that would petenttally give an tndpviduad 1nunlar com.
pelirive advaniage or diminish the wility of established examinanon procedures.

£. 05 reaerves the tpht 1o assert exemprions for records recerved from another ageacy thas could be properiy
claimed by that agency in responding 1o 2 regquest, ancl OSC may refuse aceess to information compried i ressunabie
antisipation of 2 civy) astion ot procevifing, purssant o suhsection (dX{3) of the Privacy Act

Dated: Jane 29, 2004
Elaine Kaplan,
Speeraf Connsel

[ER Doc. Q117418 Iled 7-11-01; 8:45 wm]
BILLING CODE 7405-03-2

SUPPLEMENTARY INFORMATION: O3 is an mdependent investgative aud prosecutesal agency Iis te-
spensibitities include mvestiganon of allegations of. {u) Prolubited personued praciices wnder 5 17 5.C 2302(b), 2nd
other prolubifed eraployment practices under 5 U.S.C 1276, {b) protubned political activity by federat sud District
Columbia empioyees under § 115 €. 7327-7326, and by cerasm state and focal government cigployees vnder 3 47§
1301-1508; and {c} prohibited personnel practives in cases referred to OSC by the Meru Systems Proteciion Board
(MSPE)Y under 5 47 8.C 7227(6){3). OSC is authonzed to scek appropriale commective andror disciplinary action in thase
roattees through ltigation before the MSPR. Under 5 U £ 7272, O5C operates a bothine channel for confidential
whistleblower disclosures hy current and former federal employees or fonner federal employvees, Secdon 121201} of utie
5§ authorizes OSC 1o provide advisory omions on request 16 goverament emplovees and others about wheiher vr vot
they may engage in specific pofitical activiies under the Hateh Act, Finally, OSC is authonzed 1o reprosent eletnznts m
cases ansing unler provisions of the Uniformed Services Employment and Reemployment Rights Act of 1994
(USERRA 8t 3 US.C 4311 et vey -

A
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Informaton develaped  connscnon with these OSC respoanbilines 1§ mantamed in the OSC:GOVT-] system of
records. which includes corbtin records subject o the Privacy Avt These mclude records m complant fies, diclozure
files, Hutch Act advisory epinion {iles, and libhgatien fiies {in conneerion wath litigation Hled by or agatast OS50 or it
employees). The fast full notice of the system was published at 64 FR £2350-63351 {(Nuvember 19, 19993 nuner nume
benng corrections were published at 43 £R 6434 (February §, 2040).

OSC is revising the GSCIGOVT-] system notce to. {13 Make pon-subsantive techmeal revisions: {(2) propuse
changes m the descripuons of certam featuses of the systemn of records 1o update informabion shown dn privr sysient no-
tices, and {31 propose the umendment of curren( routine uses "p™ and "y,” and the addinon of a new routine use “r ad.
dressing disclosures i furtharance of OSC and U 8. Depariment of Labor (ID0L) responsihilities for the protection of
fadersi employment nghts of veteruns and reservists

Nun-sehstanbive technical revisions are made w this nohice w comect editorial errors o the November 1999 svstem
aotice, add wseful citations. reflect changes in the adrmunistranve locanen of the system manager and the system of re-
cords; update OS5 official mading address: and cormet the dawcripuon of routine use "o by restoriog thy word “on-
der” m plage of Tuse Y (U ndsr® had appeaied i pries system netices, but was madveriently changed w e’ g the
RNavember 199 potng]




Fase ¢

fhis notice alse proposss to chapge descnptions of calegones of wdividuals covered by the system of 1eco-ds re-
miesabibizy of records m the system, and systent safeguards. o updale mformetion shown in prior system nans ey

Frnally, this police proposes o amend current touiwe use "p," by deleting "and™ at the end of e texy, PP pus—
routine use "q,™ by sirdang the poriod at the end and adding % and '. The noticc also proposes a new rouhine use r,
diselosures of wformation by OS{ to POL and others, in furtherance of OSC und DOL responsibiliies for proter non of
:cdcr’*f cmployment rights under USERRA and the Veierans Empioyment Oppettunilies Act of 1998 (VEQAT (anend-

i tle 3). Current rounne uses cover OSC disclosures during the processing of all complamis withm its pueisdictien,
e udmg for iavestigahive and litigavon purposes. QS believes. howsver, that 2 rounine [P38612] wse tadored to wer-
121 responsibitries of O8O and DOL 1 processing alleged violations of vererans” and reservists’ fedeigl c'n;sium*cn!
rights wall facilitate implesniaton of those responsibuitics, conswstent with procedures sgreed to by ORC and DOGL
briel sumumary of the responsibilities addressed by the proposed acw routine wse follows:

Vislatiens of veterans’ prejorence requirements (3 D5 C 2302000150 QSC miuslly refers alleged violahons of
veterany pruff;f:clb.t: requirements to DOL for further action under the VEOA. {The MSPE lacks zutherity to crder cor-
rective aclion for vielations alleged woder 3 (US.C 2302(h){ 1 1], winch makes 1t a peohibued personnet pr.u.m 16
knowingly take, recommend, or approve, or fal to take, rca.,ommcmi, or approve 2ny personned action, 1f doing 50 would
violule a vewrans prefercnce requurement ) OSC bas agreed to nonfy DOL of cach 'mc'fa reierval DOL, inturn, wall re-
for murters as appropnate to Q8C for possible diseiplinary activn under 3 5.0 12

Violatiors of employvmentre-empleymoent righey (USERRAF. Upon request by @ clavnam, DOL refers unresotved
compla sints alleging violanons of veterans' Aghts 1o O5C pursuant 1o 23 LS.C 4324 IFOSC is reasonably saiished that
the chaimant is entled o relief under USERRA, it mav raprasent that person in [tigation seeking correclive activg be-
fore the MSPB {and, 2s necessary, the Federl Cirount Cownrt of Appeals) In reviewing issues wdentified n the itutial
referral, OSC may contzet DOL or any ageney or petson as needed 1o obtain relevant information on the chaimant's eeti-
dergent to relief, and a2y copsult wih DO on reproseniation issucs. If OSC declines representution, it notifles the

clammnt G3C may also notity e agency mvolved. (No information shout the hasis for OSC's decision or 98" as-
sessment of the case s provided to the agency )

For gase of reference by other government entities and the public, the antire system netice s printed helow. It m-
cludes alt nor-substanlive technical revistons, proposcd changes 1o descriprions of system featwes listed above, pro-
posed ressions to routine uses "p”

e n

and "q,” and the propossd new rouline use 'z

to accordance with § U.8.C 35 2u(r), OSC bas provided a report 1o the Office of Management and Budgel (GMD)
and the Congress on sigruficant changes proposed in thus notice

COMMENTS: la accordance with 3 {48 O 552e{c){4) aud {1 1}, members of the pubhe are givena 30-doy period iz
which o cormment. (OMB, which has oversight responsthility under the Prvacy Act, also requires an opportwmty for ity
review of significant changes proposed in the notice ) Any cornments should be submitted to OSC wn wniting by Avgust

3,2001. Cormments should be sent by niail to Erin M. McDonnell, Planning and Adyice Division, U.S. Office of Spe-
crol Counsel, 1730 M Swreey, NW, Suste 201, Washingion DC 20036.4503; conunents may also be sept o the same ad-
dresses by ax, ut (202)-633-5161. i
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MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE '
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFERSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
ASSISTANTS TO THE SECRETARY OF DEFENGE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, PROGRAM ANALYSIS AND EVALUATION
DIRECTOR, NET ASSESSMENT
DIRECTOR, FORCE TRANSFORMATION
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Withholding of Information that Personally Identifies DoD Personnel

This guidance was previously issued on February 3, 20035, but its importance mandaies
that it be published again to rcinforce significant security considerations.

Organizations outside the Federal Government often epproach DoD personnel to
obtain vpdated contast information for their publications, which are then made available to
the general public. The information sought usually includes names, job titles, organizations,
phone numbers, and sometimes room numbers.

The Director, Administration and Management, issued 2 policy memorandum on
November 5, 2001 (attached) that provided greater protection of DoD personnel in the
aftermath of 5/11 by requiring information that personally identifies DoD personnel be more
carefully scrutinized and limited. Under this policy, personally identifving information may
be inapprapriate for inclusion in any medium available to the general public. A Desember 28,
2001, memorandum from the Assistant Secretary of Defense for Command, Control,
Communications and Intelligence (attached) issued a policy limiting publication of personally
identifying information on web sites.

The foliowing policy augments the above cited memoranda and is in effect with regard
to publication of information that personally identifies DoD personnel in publications
accessible by the general public. Ia general, release of information on DoD personnel will be
limited to the names, official titles, organizations, and telephone mumbers for personnel only
ai the office director level or above, provided a determination s made that disclosure docs not
raiss security or privacy concemns. No other information, including room numbers, will

OSD 17746-05




normally be released about these officials. Consistent with current policy, as delineated in the
referenced memoranda issued in 2001, information on officials below the office director Jevei
may continue ta be released if their positions or duties require frequent interaciion with the
public.

Questions regarding this policy should be directed to Mr. Will Kammer, Office of
Freedom of Information, at 703-696-4405,

‘M - M.
Howard G. Recleer

Deputy Director

Attachments;
As Stated

ce: Secretary of Defepse
Deputy Secretary of Defense
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MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMARN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINSTRATION AND MANAGEMENT
DIRECTOR, PROGRAM ANALYSIS AND EVALUATION
DIRECTOR, NET ASSESSMENT
DIRECTOR, FORCE TRANSFORMATION
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Withholding of Infonmation that Personally Identifies DoD Personnsl

Organizations outside the Federal Government often approach DoD) personnel to
obtain updated contact information for their publications, which are then made available to
the general publie. The information songht usually includes narnes, job tides, organizatons,
phone anmbers, and semetimes room nombears.

The Director, Administation and Management, issued a policy memorandum on
November 9, 2001 (attache<l) that provided greater protection of DoD personnel in the
aftermath of 9/11 by requiring information that personally identifies DoD personnel be more
carefully scrutinized and lirnited. Under {his policy. personally identifving infonnation may
be inappropriate for inclusion in any medium available to the general public. A December 28,
2001, memorandum fom the Assistant Secretary of Defense for Command, Control,
Communications and Intelligence (aftached) issued z policy limiting publication of personally
idennfying mformation on web sites.

The following policy augments the above cited memoranda and is in effect with regard ‘
to publication of information that personally identifies DoD personnel in publications
accessible by the peneral public. “In general, release of information on DoD personnel will be
limited to the names, official titles, organizations, and telephone numbers for personnel only
at the office director level or above, provided a determination is made that disclosure does not
raise security or privacy concems. No other information, Including room numbers, will
normally be released about these officials. Consistent with current policy, as delineated in the :
referenced memoranda issued in 2001, information cn officials below the office director level i
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Ty Continde to be released if theyr posttions or dyties require frequent inieraction with the
publc.

Questions regarding this policy should be directed to Wijj Kammer, Office of
Freedom of Information, at 703-697-1171.

£ I ks

ymond F, DuBois
Director

Attachments:
As Stated

€6 Seeretary of Defenge
Deputy Secretary of Defense

H




ASSISTANT SECRETARY OF DEFENSE
G000 DEFENSE PENTAGON
WASHINGTON, BC 20301-5000

December 28, 2001

COMMAND, CONTROL.
COMMUNICATIONS, AND
SNTELLIGENRCE

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES GF DEFENSE
DIRECTOR, DEFENSE RESEARCH AND ENGNEERH\IG
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
INSPECTOR GEMNERAL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, NET ASSESSMENT
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Removal of Personally Identifying Information of DoD Pérsonnel from
Unclassified Web Sites

In accordance with DoD 5400.7-R, “Dob) Freedom of Information Act Program,”
unclassified information which may be withheld from the public by one or more Freedom
of Information Act (FOLA) exemptions is considered For Official Use Only (FOUO).
Dol Web Site Administration policy (www.defenselink.milfwebmasters), issued by
Deputy Secretary of Defense memorandam, December 7, 1998, prohibits posting FOUO
information to publicly accessible web sites and requires aceess and transmission controls
on sites that do post FOUO materials (see Part V, Table 1).

The attached November 9, 2001, memorandum from the Director, Administration
and Management (DA&M), citing increased risks to DoD persconel, states that
personally identifying information regarding all DoD> personnel may be withheld by the
Companents bnder exemption {b)(6) of the FOIA, 5§ USC §552. This action makes the

information which may be withheld FOUO and inappropriate for posting to most
unclassified DoD web sites.

Thus, all personally identifying information regarding DoD personnel now eligible
to be withheld under the FOIA must be removed from publicly accessible web pages and
web pages with access restricted only by domatin or 1P address {i.e., .mit resiicted). This {
applies to unclassified DoD web sites repardiess of domain (e.g., .com, .edu, .org, .mil, '
.gOV) OF Sponsoring organization {e.g., Non-Appropriated Fund/Morale, Welfare and




Recreations sites; Do) educational institutions). The informnation to be removed includes
name, rank, e-mail address, and other identifying information regarding DoD personnel,
including civilians, active duty military, military family members, contractors, members
of the National Guard and Reserves, and Coast Guard personnel when the Cosst Guerd is
operating as a service in the Navy.

Rosters, directories (including telephone direclories) and detailed organizational
charts showing personnel are considered lists of personally identifying information.
Multiple names of individuals from different organizations/locations listed on the same
document or web page constitutes a list. Aggregalion of names across pages must
specifically be considersd. In particular, the fact that data can be compiled casily using

_simple web searches means caution must be applied to decisions 1o pest individual
names, 1f aggregation of lists of names is possible across a3 single organization's web
site/pages, that list should be evaluated on its merits and the individual aggrepated
elements treated accordingly.

Individual names contained in documents posied on web sites may be removed or
left at the discretion of the Component, in accordance with the DA&M guidance. This
direction dots not preclude the discretionary posting of names and duty information of
personnel who, by the nature of their position and duties, frequently interact with the
public, such as flag/general officers, public affairs officers, or other personnel designated
as official cormunand spokespersons. Posting such information should be coordinated
with the cognizant Component FOIA or Public Affairs office.

In keeping with the concemns stated in the referenced memorandum and in the
Qctober 138, 2001, DepSecDef memorandum, “Opcrations Security Throughout the
Department of Defense,” the posting of biographies and photographs of DoD personnel
identified on public and .mil restricted web sites should also be more carefully scrutinized
and Jimited.

Sites needing 1o post confact information for the public are encouraged to use
organizational designation/titie and organizational/generic position e-maif addresses {e.g.,
office(@erganization.mil; helpdesk@organization.mil; commander@base.mil).

Questions regarding Web Site Administration policy may be directed to Ms. Linda
Brown. She can be reached at {703} 695-2289 and e-mail Linda Brown(@josd. mji.

Questions regarding Coraponcnt-specific implementation of the DA&M memorandum
should be directed to the Component FOIA office.

%VW

John . Stenbit

Atachment
As stated







OFFICE OF THE SECHETARY OF DEFENSE
1950 DEFENSE PENTAGOMN
WASHINGTON, DC 203014950

ABMIHISTRATION & Hovember &, 2001
WARAGEWENT

Ref: DI-CORR-101

MEMORANDUM FOR DOD POIA OFFICES

SUBJECT:  Withhelding of Personalty Identifying Information Under the Fresdom of
Information Act (FOLA)

The President haz declared # national cmecgency by rezson of the lerrorist eftacks on the
United Statez. In the altached memorandum, the Deputy Secretary of Defonse omphasizes the
responsibititics a1l Dol personne] have towards operations secutity and the increased risks 1o US
rnilitary and civilian persoanel, DoD operatiom] capabilities, fecilities and resonrces. Al
Department of Defense personnel should have » heightened secunity awsrzncss concerning their
day-to-day dutics and recogaition that the iscreased security posturs will remain a fact of life for
an indefmite perind of time.

This chanpe in our security postuse has implications for the Defense Department's .
policics implementing the Freedom of Information Act (FOLA). Preseatly all DoD campontats
withhold, under 5 USC § 552033}, the persomally identifying infoemetion {name, rank, duty
addrees, official title, 3nd infonmation regarding the person’s pay) of military 2nd civilisn
persohne! who are sssigned overseas, on board ship, or {o sensitive or routinely deployable units.
Names 2nd other information regarding DoD personnsl who did not meet these criteriz have
been routinely released when requestsd under the FOIA. Now, sincs Dol personns! are &t
incrzased risk regurdless of their dutics or sssignment to such & unit, reltase of namncs and other
personal information niust be more carcfully scrutinized and limited.

1 have therefore detenmined this policy roquires revision. Effective immediately,
personally identifying information (to include lisls of c-mail s8dresses} in the catopories listed ©
below mizst be carefully considered and the interests supporting withhalding of the informstion
piven more serious weight in the'analysis. This information may be found fo be exenpt under 5
USC § S52{bXF) becauss of the heightenad interest in the parsonal privacy of Dol personned
that is coneurrent with the increased security awareness demanded in times of national
SIMeLgency.

« Lists of personally identifying information of DoD personnel: All DoD componenls shall
ardinanly withhold lists of nemes snd other personslly Wentifying information of
personne! currently ar recently assigned within & pariicular component, unit, organization
or office with the Depariment of Defenss in response (o requests under the FOIA. This is
fo include active duly mililary personnel, civilian cuployees, conteactors, membets of the
Mational Guard 2nd Reserves, military dependents, and Coast Guard personne! when the
Coast Guard is operating as # service in the Navy. 1 2 panticular request does not ruise




scourity or privacy contems, names may be released a5, foc sxample, a Yist of attendess ot
a mecting held more then 25 years ago. Particulsr care shall be taken prior to aay
decision to release a list of names in any clectronic format.

»  Venfication of status of named individuals: DaD components may detesmine that rcl
of personal identifying information about aa individue! is appropriate oply if the relesss

would nol raise scourity of privacy concerns and has been routinely relezsed 1o the
public.

« Names in documents that doa’t 5531 inlo =y of the preceding categorics: Ordinanly
names of DoD personnel, other then Histe of names, mentioned in documents that arc
releasable under the FOIA should not be withbeld, but in specizl circumstances where the

release of & particuley name wonld raise substantial sccurity or privecy cancerns, such s
name may be withheld.

When' processing & FOLA roqucst, & DoD) component mey detenmine that exemption
byE) does not fully protect the component’s or an individual’s interests. In thiz case, please

contact Mr. Jim Hogan, Directomle of Freedom of Infonmation and Security Rmcw, at (703)
697-4026, or DSN 227403256,

This pelicy does not preclude 2 Dol) component’s discretionary release of names and
duty information of personnel who, by the nature of their position and duties, frequently interact
with.the public, such s flag/pencral officers, public affairs officers, or other personne]
designated a5 official command spokespersans, |

CE e

b. 0. Cooke
‘Dimatoz

Aliachment:
As sisted
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UNITED STATES DISTRICT CQURT
MIDDLLE DISTRICT OF FLORIDA

FORT MYERS DIVISION O58PR ~1 py 2: ¢
JAMES V. MUDD. ) ML L
) M
Pramntiff, J
7 CASENO .
UNTTED STATES ARMY, )
UNITED STATES OFFICE OF SPECIAL } 08 1.3
COUNSEL, and UNITED STATES ) 2 weX o ftT f - 23DNE
DEPARTMENT OF DEFENSE, }
}
Defendants. )

e

COMPLAINT AND JURY DEMAND

Plamuff JAMES V. MUDD thereinafter “MUDD™), by and through his undersigned
attorneys, sues Defendanis, the UNITED STATES ARMY, the UNITED STATES OFFICE OF
SPECLAL COUNSEL, and the UNITED STATES DEPARTMENT OF DEFENSE (heremnzfler
tndividuallv. "ARMY™, “SPECLIAL COUNSEL™, 2nd "“DOD", and collectively, “Defendants™),
and slleges as follows:

PARTIES

[ MUDD is an individual residing m Collier County, Florida who retired honorably
as a {'clenal in the United States Army afier serving the Unified States of Amernca with
distingtion for 39 vears.

2. ARMY is a department of the Umied Stztes Government with s principal
jocation s Alexandna, Virginia,

3 SPECIAL COUNSEL Is a departinent of the United States Goverumeint with 15

principal location in Washingion, 0.0,




3. DOD is a department of the United Stares Government with ts pancipal ivcaiion
i Alexandria. Virginia.

JURISDICTION AND VENUE

5. This Court has junisdiction cver the claims n this complaint pursuant to 28 U.S.C,
§ 1331
6. This Coen has venus over the clamms in this complaiat pursuant 10 28 11S.C §

1402

GENERAL ALLEGCATIONS

MUDD graduated from the United Stafes Military Academy at West Point and
was commuissionsd as a Second Licutenant in the ARMY in 1974,

8. MUDD senved in the ARMY with distinction rising 1o the rank of Colonel untd
his retiremant on September 1, 2000, having served his country faithfully for 26 years.

Upper Mississipps River Nuwyation Study

9. The Upper Mississippl River is 2 portion of the Mississippt River which extends
frorn Minneapolls. Minnesota, to the corfluence of the Ohie River just north at Care, liinais.
The Upper Mississippi River is 854 miles leng and hus 29 locks and dams lecaied on it The
linois Waterway which serves as the connecting link between the Great Lakes, the Samt
Liwrence Seaway, and the Mississippt River has ® jocks and dams located on it The systém of
locks and dams o the Upper Mississippt River and the linors Waterway is referred to as the
Upper Mossissippt River-lilinois Waterway navigation system.  The Unper Mississippl River-
[linols Vatenvay navigaiton system provides a transporiaticn network lnking the upper

Midwestern United States to domestic and overseas markets.

(&)




i, During the [980s. the US Army Corps of Engincers {the "Corps™) was given
Congressional authorization to underake 2 fornal study of the Upper Mississippr River-lhineis
Waterway navigatioz system.

11, As part of the Corps” Civil Works Project Development Process, sepatate

reconnaissance studies of the [linels Waterway and the Upper Mississipp: River were
underfaken from 1989 fo 1951 The results of these siudiss mdicated that major capial

improvements would be necded on at least five locks In the navigauon sysiem,

[y
fas]
Ew)

A single Upper Mississippl River — Tllinots Wuienway Navigation Study
I’

“Swdy’) wus initiated by tne Corps beginming tn 1993 1o descnibe and evalunie aliernativ

lo
L

project plans, assess environmental impacis and determine if 2 selution could be sconomically
pepeficial.

{3, From the beginning, the Study was not without controversy. Environmental and
WwXpaver orgamzations argued that major capital mprovements to the system were neither cost

cffective nor environmentally sound for the Mississippl Ruver ecosystern.  The navigation
adustry, on the other hand, argued that system modemization was vital o protecting the
economie well being of the Upper Mississippt River basin.

14, By the year 2000, the estimaled cost for the Study was aimost 321 miilion over

the original sslirate.

Involvement of Dr. Sweenav in the Study

15, The Economic Work Group {(the “EWG™) for the Study was responsible for
determicing the economic benelits of the various project altcrnatives. To fulfill 1ts mission, the
EWG's wechnical manager, Dr. Donald Sweeney, who wag also referred (o as the Swdy's Jead

cconomist, devised a new economic modeling technique for the Srudy.




15, According (0 the lead economust, s new modeling technique was 2 dishno

time, ettenupied 1o account for the wiilingness of the navigaton system users to contiiue using
the system 35 uSSr coSts Increase.

1S Under the new moedeling technique. the elasticity of demand, or the willingness of
fhe vsers o use the SySiem a3 cosis incraase, is 4 vitally iImportant component wiich w23 referred

to as the "N value.

invoivernent of MUDD in Study

N

18, In April 1997, as 2 result of 2 Corps wide restructuring, the Mississipmi Valley
Division of the Coms became the division directly responsible for the Study. Prior o this time,
respensibtiity had bzen shared between two different divisions within the Corps. The Reck
istand Dustrict maintained the lead district status for the Study throughout the restructunng.

1S in July 1997, MUDD ook over as Commander of the Rock Island Distniot,
Mississippt Valley Division of the U.S. Army Corps of Engineers.

20.  Afler agsuming command of the Rock Island District and {amilierizing himself
with the current status of the Study, MUDD became concerned with the apparent repeated farlura

of the lead economist and his team to meet deadlines

o)

1. MUDD also becaune conecrnad regarding some of the assumpiions being made by
ihe lead evonomist particularty as ihose assumptions related 1o the YN value in the gconomic
mofic

22, LIUDD asked the fead economist and the EWG for the fundzmental buds

J

surroanding the proposed N-value of 1.5 and was informed that the vanous economists couid not

deterrning 2n absoluis N-value The EWG inforrmed MUDD that some economusts had argucd

P




for a walue of 2.0 (very clasticl and others had urgucd for 2 value of 1.0 {very inglastic), id o
uitmately they had compromised by consensus on the valus of 1.5,

23, MUDD informed the lzud economist and the EWG that as the N-vaius was a kev
component 1o the fconomic model, e Usrps nesded an Nevalue that could be logwcally
defended and empinically svpported during the public review process that {oliowed the release of
the druft and final reports MUDD then asked the EWG to come up with a N-value that could be
defended and supported.

24 Around this fime, MUDD, in consulistion with his Division Commander, had the
tead cconomist reassigned off of the Stedy due to the repeated failures of he and hus team to meet
dzadimes.

25 While the EWG was exploring options for 2 new Nevalue for the economic
model, MUDD also approached expetts in the erea regarding the histordeal elasticity of wrain on
the Mississippt River and was advised that approximaisly 70% of the grain transporicd on e
amwvigation sysiern which originated in fowa, the oaly state for which such date existed, was
derived Gom sastem [owa, 20% was derived from central fowa, and 10% was derived ifom
western lowa, and was zlso informed that the elasticity of demand for usc of the navigation
system weuld depend in large measure on where the grain o be shipped was derived. SUDD
preseled this infornation, Including some proposed eclasticities derjved from the t’.’(p&?’isﬁlﬂ‘,u{
from the Iowa Grain Flow Survey, te the new {zad economist and suggesied that perhaps 8 more
defensible position was 1o take a weighted average of the slasticities of the grain.

26, Shonly thereafler, the new lead economist approached MLUIDD and sug

csred an

=
g

N-vaiuz of 1.2, which was the weighted average of the clasticities oblained by MUDD. {5 June

L




+{ 1999, MUDD accepied this recommendaiion apd ordered that an N-value of 1.2 be vtibizsd by

)

the W in its efforts to uttivze the ecenomic modet developed by Dr. Sweeney.

Sweeney Winsteblower Claims

2

~ad

After his removal from the Study in Febmary 2000, the former lead economst,
and the creator of the economic moedzeling system that 1s contingent on an appropriate N-vajue,
flled en affidavil with the U.S. Office of Spectal Counsel accusing Corps officials of altenag
Study data in order to justify mujor capital improvements o the pavigation syslom.

28.  Specificaily, the former lead economist charged that MUDD and others had
imentionaliy altered the proposed N-value of 1.5 o 1.2 in order {0 support additional capitai
improvernents on the navigalion systent,

5 Based solely wpon this affidavit, the U.S. Office of Special Counsel found =
substantial likelihood that the Corps violated regulations and wasted mulitons of dollars of
taxpayer funds and requested that the Deparimem of Defense investizare the ullegations

coptzined [ the affidavit,

[nvestizations

30, In the Spong of 20090, the Deparment of the Army Inspecior General {*DAIG™)
began an investigulion into the alleged misconduct of Corps officials.

31, Alse during this time, various environmental groeps, who generally opposed any
major capital improvements {o the navigation sysiem, assisted the lcad econemist in gaining
witke media coverage of his allegations.

32, This large media coverage lead to hearings being called by Congress regarding
the Siedy in the Spring of 2000 The Congressional bearings did not yield any allegations of

Fraud or eriminal tiznt by any Cerps efficials, including MUDD. In fact, subssquent




Congressional {indings indicate the exaci opposite thai Corps officials acted appropriziziv
agempiing 10 ix 2 fundamentally flawed coonomic model.

33 in June of 2000, the National Academy of Sciences mitiated 2 review of the
Comps’ methindulogy for the conduct of the Study, particulariy the methedology being uuihived i
the econnmue model proposed by the farmer lead economist, which was ininally scheduled w0 be
releasad in November of 2000.

1y

35 On Septernber i, 2000, MUDD retired from the Ammy and received an honorahle

Releass of the Repont

i¥F)
L

On Scptember 28, 2000, the Secretary of the Army approved e DAIG Report of
inpvastigation (the “[2AIG Report™) and forwarded the same 1o the Seeretary of Defense. Clearly

printed at the borom of gach page of the DATIG Report was the languags *For Official Use Only.

>

Dissemination Is Prohibited Excent As Authonzed By AR 20-1.°

36. The Repon indicated among cther things that MUDD took or directed acticus
which he knew, or regsonably should have known, would contnbuie to the production of a
feasibility study fathing to meet siandards established i law and reguiation.

37, On November 13, 2000, the Secretary of Defense forwarded the DAIG Report o
the Office of the Special Counsel with an admonition that the Report contained mmformation that
may be considered a5 a hasis for adverse actions against individuals and therefore it should only
be distribuled w0 those whose duties and official responsibilitics required access to it in ardsr 10
protect the privacy of those individuzls 2nd wimnesses who requesied confidenuality.

38 (i Novemmber 17, 2000, the Department of the Ammy responded W an inguiry

from the Office of Spsoial Counsel regarding the timeline for the reisase of the Nationzl




Academy of Sciences review and 1nfommed the Office of the Specral Counsel that the Matons!

Academy of Scisnces had requested a three month eatension within which o releass the resvlis

the vesults of 11s investiyation until February of 2007 at the carbsest.

39.  On November 20, 2000, the Office of Special Counsel gave a copy of the DAIG
Report 1o De Sweeney Tor his review and corments, which he placed in wnting oa December 1,
2040,

46, MUDD was nol given a copy of the DAIG Report prior {0 its relecase, nor wag he
given the opportunity to comment on 8l of the allegations against him conlzined in the DAIG
Report prior 10 it being reieassd to the media,

41 On December 6, 2000, the Office of Spevial Counsel held a press conference
whereby it released copies of the complete DAIG Report to all of the members of the press that
were present and the Office also pested 2 complete copy of the DAIG Report on the Intemet on
118 web-site.

42, By correspondence dated December 12, 2000, MUDD received 2 Memerandum
of Admonishment from General John M. Keene, the Vice Chief of Staff for the Aray.
According to the Memorandum of Admonishment, MUDD was admonished for impioperly
mking or directing actions which he knew, or reasonably should have knewn, would coninbuie
to the production of a leasinlity study that would f3i1 to meet standards established m Iaw and
regutztion.  General Keane did not officially admeonish MUDD because he helievig that
MIZDD's decision to change the N-value in the study was based on methodology thar MLDD

tehevad was more appropriate and reasonable.




- 4

43 By correspondence dated December 12, 2000, MUIND was informed 8y the DATG
3 3

that the mvestigation was cancluded, tha the findings had been 2pproved by the Seeretary of the

Army and that the Viee Chief of Sl for the Army would be wiking action that he deems

appropriaie,
4. In February of 2001, the Nattonal Academy of Scicnees released its repornt finding

that the economic model developed by Dr. Sweeney was fundamentally flawed.

MUDRD Foliow-1jn

45 Both before {ts release by the Office of Special Counsel, and afier, MUDD fiizd
four separate requesis with ARMY to receive 2 copy of the completed Report and copies of the
transeripts of his own testimony in the lnvestigation. Each of these requesis wers forwarded 2lso
te the Office of Special Counsel Ultmately, MUDD was informed that the DAIG could not
orovide him with a copy of the Report, but was direcied by 2 representauve of ARMY o
dovmlozd & copy of the Report frem the web-sitv for SPECIAL COUNSEL. Copices of thess
raguests and responses are altached hereto at Tabs D and £ of Composite Exhibit “17.

48, By comespondence dated January 28, 2001, MUDD informed ARMY that the
Report was posted on the web-site for the Office of Speciat Counsel. ARMY did nothing to
protect MUDIY's righs o privacy regarding the improper dissemination of his private
mformation. A copy of this corntespondence is attached hereto at Tab (G of Compesite Exhibit
e

47, By correspondence dated March 10, 2001, MUDD appealed his admonishment
and the findings of the DAIG Repont w0 the Vice Chief of Staff of the Army, in light of the
findings of 1be Netional Acaderny of Sciences and provided additional materials 1hat eppeared 1o

have been overlooked by the DAIG during s investigation, A copy of ihis conespondence 15




atsched hersto ar Tab A of Composite Exhibit *17, Ag the issuing officer of the Memorandum
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DG, the Vice Chief of Stafl of the Ay 18 the sppropnate (ndividual o receive MIIDD's
appeal  MUDD received no response to his appeal,

4%, By comespondence dated Januery 3. 2003, MUDD advised the Vice Chicf of Stall
of the Armmy that ke had received no response to hig sarlier appeal and requested @ response.

MUDD received no response to his appeal. A copy of this comrespondence i3 antechad hercto at
Tabt 8 of Composite Exhubit "1™

49, By comespondence dated Apni 16, 2003, MUDD, by and through the indersigred
counsel, again appealed his admonishment and the Bndings of the DAIG Repon to the Vice
Chief of StarT of the Army. A copy of this correspondence is altached hereto at Tab B of
Composite Exhibrt "1™

5. By correspondence daled June 6, 2003, ARMY fimalty responded to MUDD's
appen) with notice that his concerns were being reviewed. A copy of this correspondence is
attached hereto at Tob [ of Composite Exhibit ©17,

21 By correspendence dated July 31, 2003, MUDD provided ARMY with additional
supzert for his appes! in the form of notice that after tvo years of study and review, the Coms

ad determined that MUDD's MN-value of 1.2 was an appropriate value for the elasticity of grain

on the navigation system. A copy of this correspondenee 15 wttached hereto at Tab J of
Composite Exhibat "1™

=2 By comespondence dated Ociober 2, 2003, MUDD provided ARMY wih

zcditiensl support for hus appezl which comoborated the information comtained 1n the July 31,

L)




20wl conespondence. A copy of shis cormespondence is attached hereto at Tab K of Composite
Exhibit 71"

53, After receiving nn updates from ARMY since Jume §, 2003, MUDD zgain
somdacivd ARMY by correspondence dated Decembar 9, 2003, reguesting an update on the siahos
of thz appeal. A copy of this correspondence is attached hereto 2t page 1 of Tab L of Composite
Exhibrei™,

34, By cormrespondence dated December 18, 2003, ARMY finally responded that the
DA had completed its review of MUDD’s appeal on September 26, 2003, but in Light of the
additiona! information provided in October, there was a delay in responding as they cansiderad

ine additional evidence. A copy of this correspondence is attached hereto at page 2 of Tab Lo

ey

Composite Exhibit 1"

55.  Finally, by corespondence dated Janvary 26, 2004, ARMY responded that the
mformatien providad by MUDD did not ment a chonge in the findines of the DAIG Report. A
copy of this correspondence Is attached hereto at page 3 of Tab L of Composite Exnibit ¥17.

36, MUDD anempted to informelly achieve a resolution of this mauter, but his eifors
were rebuffed,

57. By cormespondence dated Auvgust 10, 2004, because he had pever recetved any

responae from the Vice Chizf of Staff of the Army, the only individual who could effeci a change
m s admonishment andror the DAKXG Report findings, MUDD aftemipted one last effort ©
appeal the findings to the Vice Chief of Stafl of the Army, A copy of this corospondeace is

attached hereto as Compossts Exhubie *1.

T




3%, By comespoadence dated October [ 200 ARMY agarn demied dUDDs
atternpts 1o appezl his Memorandumn of Admonshment and the DAIG Report findings. A copy
of this correspondence 1s attached herefo as Exhibit ™27 .

30 As demonstrated by the above corrsspondence, MUDD has exhausted his

sdmnsiralive remadies,

Addinonal Studies

H0.  In Avgast of 2003, ihe United States Departinent of Agriculiurs relsased a study
of the elasticity of grain on the navigation sysiem and found U, contrary lo the assumpiions of
Dir. Sweeney and the EWG prior to the questioning by MUDD, 1o be highly inelasuc.

&1, In April of 2004, the Tennessec Valley Authority also released the results of a
study that examined the sconomic model developed by Dr. Sweency, and purticclarly his
eoncept of the elasticity of grain on the navigation system, and found that the elasticity
azsiemptions of Dr, Sweeney mnd the EWG, poor to the questioning by MUDD, were inaccurate.

62, Also in Aprl of 2004, the Cormps released 1ts drafl Snudy Report. interestingly,
despiic the admonition of the National Academy of Sciences in February of 2001, the Corps
continded to uiilize the economic model developed by Dr Sweeney. Moreover, the clasiionty
values wtilized by the Corps i the draft Study Repor are exactly the sume as the N-value of 1.2

adopted by MUDD, and for which he was edmonished. -

o
el

In Jate 2004, after the appropriate public comunent periods, the Corps issued 13
Final Repoct which curttinues 1o uiflize the M-valus adepted by MUDD.
Ravicw Process
4. Once 2 draft feasibility report is issued by the Corps distrct rosponsible for the

study, there (s @ two to three month public review and comment penod for the draft report.




5. (nce ihe public review and cormment period s completed. the Uorps then revions
the publit comments and make uppropriate adjustraents, of amy are reguired, o the drafl end 2
final report is 1ssued by the Corps distiict responsibie for the siudy.

66.  Upon issuance of 2 final report by the district, thers is 4 second public revisw and
comment pericd for one to bvo months. During his time, there are addinonal reviews of the
finai report by vanous state and [ederal agencies.

67 At the conciusion of the two review phases, the Corps Division Commander
subamiis a final report to Corps headquarters, where it undergoes yet apother review before the
Chief of Fngineers for the Corps issues a final report contsining recommendations fof
improvement {o the navigation system.

63.  This final report is then reviewsed by the Departinent of the Army, the Department
of Defense and the Office of Management and Budget prior to any recommendarions arising out

of the repent are submitied to the Congrass.

£9. Conseaquenily. tn 2000, when Dr. Sweeney first rased his claims, the Corps had
nut even begun to prepare its drafl report, nor hed any of the work been subjected to any public
review or coqument

74, MUDD has retained the law frm of Porer, Wright, Morris & Amhur, LLP to
represent him with regard to hig claimes in this action and s responsible (o pay it fees for the

services i provides in connection with the representation.

COUNT [ - VIQLATIONS GF PRIVACY ACT

I This is an action for vioiations of the Privacy Act, 3 U.S.C. § 552a, for damazes.
T2, MUDD realleges the alleganens set forth i paragraphs ! through 70 as o fully set




73 On December 6, 2003, SPECIAL COUNSEL held a press conference whers o

released the complete DAIG Repart to members of rhe media and posied the complete repert on

ted

118 weh-giie,

DAIG Repen contzined personal information of MUDD’s that is protec

a

4. Th

)

by the Privacy Act
SPECIAL COUNSEL did not request prior permission from MUDD o relzase the

t :J\

protected information comtained in the DAIG Report, nor hes MUDD ever given SPECIAL

COUNSEL permission 1o release his personal information 1o any third-party.
for the

. SPECIAL COUNSEL improperly released this persenal information
express puepose of Injurdng MUDD's roputation.
Prioc to its release, SPECIAL COUNSEL was advised by the Secretary of

7

Defense that disclosure of the DAIG Report should be limited to proteet MULDD s personat

inonnaton.
78, A2l times relevant heremn, the amnioyees of SPECIAL COUNSEL were achng

within the scope of their employinent.
Y As a direct result of SPECIAL COUNSEL’s improper release of MUDD's
persenal information, MUDD has suffered damages ead coatinues o suffer damages

WHEREFORE, Plaintiff JAMES V. MUDD demands judgment azainst Defendant

UNITED STATES OFFICE OF SPECIAL COUNSEL pursuant to 5 UUS.C. § 552a for damages,

atiorneys” Tess and costs, and for such offwer and further relief as his Count decrns just and

aroset

+ 532z, for damages,

COUNT 11 - VIOLATIONS OF PRIVACY ACT

tepy

g0, This 15 an action {or viciations of the Privacy Act, 53 US.C.

—
I




xi. AMUDD :ealleges the aliczations set foriy n paragraphs | through 70 oad 73
through 79 as 1f fully set Jorth herein,
82 After SPECLAL COUNSEL refeaged MUDD's persona! information in violatidn

of the Privacy Act, DOD and ARMY were advised by MUDD that his personal informatien was
being improperly disserminated by SPECIAL COUNSEL.

13, Shortly thereafter, ARMY nctificd MUDD that it could not release the DAIG
Report to him, nor could it release its investigation materials lo him pursuant to the Privacy Act
but that he could cbtuin the complete DAIG Report containing his personal informmation on the
Intemnet on the SPECIAL COUNSEL’s web-site.

84.  Upon recciving notics of this improper release of MUDD's personal information,
neither DOD nor ARMY took any actions to hait the unauthonzed release of the information.

83,  DOD and ARMY refused 1o helf the improper release of MUDD's persanal
information with the inten: of tjuring MUDD s reputation.

85, At all times relevant herein, the employees of DOD and ARMY were acung
within the scape of thelr employment and‘or acting o the lne of duty.

§7.  Asa dwect result of DOD's and ARMY s refusal to stop the improper relsase of
MUDBD's personal information, MUDD has suffered damages and continues to suffer dumages.

WHEREFORE, Plainiff JAMES V. MUDD demands judgment against Defendants
UNITED STATES ARMY and the UNITED STATES DEPARTMENT OF DEFENSES
pursuani to 5 U.S.C. § 5522 for dumaeges, attomeys’ fees and costs, and for such other and further
relisf as this Coutt deemns just and proper.

COUNT ill - FAILURE TO FOLLOW ARMY REGULATIONS

88. This 15 an action fur damages for fulure jo follow Army Regulations.

La




34, MUDD realjepza the alicgations sel forih in paragraphs | throvgh 70 as M fully s
forih hersin.

44, Pursuant to paragraph 8-6 of Agmy Regelattenr 20-1, 2 suspect or subjec
spiitted o be told of any unfavorable information wicovered during the Inspector General's
wvestigation and is to be given the opporiunity fo comment on the unfavorzhle information.

G1,  MUDD was never wld of the unfevorable information contained m the DAIG
Report, nor was he given an opporianily to comment on the unfavorable information pror 1o its
being improperty released 10 the media.

92 Moreover, pursuan! to Asmy Regulation 20-1, the DAIG report was not 10 be
distriputed beyond those individuals whose duties and official responsibilities require access to U
{¢ protect the privacy of the individuals ang witnesses who requested confidentiality.

23, Contrary o Army Regulation 20-1, ARMY allowed the DAIG report 10 be

released to the general public and did ot protect the povacy of MUDD.
84, As o direst result of ARMY s failure to allow MUDD io comment on ihe
unfavorable information prior to it being issved in fpal form, or 1o provide additional
wtormation to the investigators prior io the DAIG Repor: being issued in final form, MUDD has
suffercd and continues to suffer damages 1o his personal and professional reputatjon.

93 As adirect result of ARMY”s failure to protect MUDD’s privacy, he hus suffered
damages und cominues to suffer damages o his personal and professional repatation.

WHEREFCRE, Plaimuif JAMES V. MUDD demends judgmen: against Defendant
UNTTED STATES ARMY for damages, and for such other and further relief as this Court deems

Just and proper.
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