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" CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CAéES

(A) Parties and Amici. The parties who appeared.béfore

the Federal Mine Safety apd Heélth Review Qommission are the
Secretary of Labor and Twentymile Coal Company. The pérties in
fhis Court Are tﬁé éec:etary of Labor,.Twentymile Coal Company,
and the Commission. No amici appeared beﬁére the Commission,
and there are no amici in this Codrt.

(B) Rulings Under Review. Both the Secretary of Labor and

TwentYmile Coal Company seek review of the decision of the.

Commission issued on August 12, 2004, in Twentymile Coal Co.,

FMSHRC Docket Nos. WEST 2000-480-R and WEST 2002-131, and
:eportéd‘at 26 FMSHRC 666 (2004).- Twentymile seeks review of
the Cpmmission's actibns in finding that Twentymile violatéd a
training standard, modifying the withdrawal.order alleging the
violation to a citation, and finding that, as.modified, the
citation gave Twentymile adequate notice of thé violation
alleged. The Secretary seeks review of the Commission's action
in refusing to assess a penalty for Twentymile's viclation.

(C) Related Cases. This case was not previously before

this Court or any other court. Other than'the two dockets, Nos.
04-1292 and 04-1312, consolidated into one case by order of the
Court dated September 8, 2004, counsel for the Secretary are

unaware of any other related cases pending in this Court or any

other court.
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STATEMENT REGARDING JURISDICTION

The Secretary's Statement Regarding Jurisdiction is set

forth in her opening briéf, pp. 1-2, and will not be repeated

here.

STATEMENT OF THE ISSUES PRESENTED

1. Whether the Commission acted properly in affirming the
administrative law judge's finding that.Twéntymile Coal Cdmpany
violated the training standard at 30 C.F.R. § 48.7(c) Whén it
failed to provide new task training to miners engaged in
unplugging its newly-installed rock chute. |

2. Whether the Commission acted properly in modifying the
withdrawal order issued by the Secretary under Section 104 (g) of
the Mine Act to a citation under Section 104 (a) of the Act.

3. Whether, as modified by the Commission, the Section
104 (a) citation gave Twentymile adequate notice of the violation

alleged against it.

PERTINENT STATUTES AND REGULATIONS

Pertinent statutes and regulations are set forth in the

bound Addendum to this brief beginning at page A-1.

STATEMENT OF THE CASE

The Secretary's Statement of the Case is set forth in her
opening brief, pp. 3-15, and will not be repeated here.

STATEMENT OF FACTS

The Secretary's Statement of Facts is set forth in her

opening brief, pp. 15-22, and will not be repeated here.



SUMMARY OF ARGUMENT

| The Secretary of Labor (“Secfetary") issued a withdrawal
order under Section 104 (g) of the Mine Act alleging that “
Twentymile Coal Co. ("Twentymile") violated the new task training
réquirement'at 30 C,F.R. §'48.7(c) by assigning miners to unplug .
its newly-installed foék chute without‘pro%iding them with new
task training. The administrative law jud%e affirmed thé order,
as émended, reasoning that unplugging the réck chute oonstituted
a distinct new task for which néw task training was required.
The Federal Mine Safety and Health Review Commission
("Comﬁissioﬁ") modified the order to.a citation under Section
104 (a) of the Mine Act; and affirmed the citation as so modified.

The judge's finding that Twentymile violated the new task
training standard is both legally correct and supported by
substantial evidence. The judge correctly found that the
evidence established that unplugging the rock chute was a
distinct new task for which new task training was required
because it was a job that occurs on a "regular basis." The
judge's finding that Twentymile violated the training standardj
can also be affirmed because substantial evidence supports a
finding that, as a new subtask within the general task of
"beltman, " unplugging the rock chute was a new job for which new
task training was requirea.
Twentymile.cannot challenge the Commission majority's

modification of the Section 104 (g) order to a Section 104 (a)

citation because it failed to urge that objection before the



Commission, éither during oral argument or by filing a motion for
récons}deration. In any event, the Commissiqn majority acted |

© properly in modifying the withdrawal order to a citation.

Section 104 (a) of the Mine Act authorizes the Secretary to issue

a citation if she believes that a mine ogperator has vidlatéd any
standard.

As modified by the Commission, the Seption‘104(a) citation
gave Twentymile adequate nétice of the vioclation ét issué in the
case. Twentymile knew which miners it assigned to perform work.
at the rock chute, and it knew what work assignment it gave those
miners. . Twentymile has failed.to demonstrate any prejudice to it
from fhe wording of the order issued by the Secretary, either as
originally worded or as amended at the hearing; |

ARGUMENT
. I.
THE COMMISSION ACTED PROPERLY IN AFFIRMING THE
- ADMINISTRATIVE LAW JUDGE'S FINDING THAT TWENTYMILE
VIOLATED THE TRAINING STANDARD AT 30 C.F.R. § 48.7(c)

WHEN IT FAILED TO PROVIDE NEW TASK TRAINING TO MINERS
ENGAGED IN UNPLUGGING ITS NEWLY-INSTALLED ROCK CHUTE

A. Introduction

The primary issue in this case is whether the Secretary
properly alleged, and the Commission properly affirmed, that
Twentymile failed to provide required new task training to miners
it assigned to unplug its newly—installed rock chute. Taék
.training is an éssential aspect of the Mine Act's overall program.

for providing training to miners to prevent accidents that can

result in injury or death. See generally S. Rep. No. 95-181,

o]
2



95th Cong., 1lst Sess. 49-51, reprinted in Senate Subcommittee on
Labor, Committee on Human Resources, 95th Cong., 2nd Sess.,

Legislative History of the Federal Mine Safety and Health Act of

1977 ("Leg. Hist."), at 637-39 (1978) (discussing thé Mine Act’s

training program and emphasizing that providing health and

safety training to miners is "essential” to achieving the goals

of the Act). Uhlike other'types of training, which involve
formal training subjeéts and time-in-training requireméﬁts and
must be given at prescribed times or intervals and at particular
locations, task training is an unstructured type of trainfﬁg that
'is to be given whenever the need arisés; "[T]ask training need
not be formal or elabo£ate and may be provided readily to mineré
assignéd on an ad Qgé, temporary, or limited basis." 26 FMSHRC
at 680 (J.A. 186) .,

When a mine operator assigns any miner to perform an
activity that is performed on a regular basis but is new to that
miner, the operator must ask itself whether there are any safety
or health implications of that activity that differ from those of
tasks in which the miner may already be trained and proficient.
If so, the oéerator is reguired to bring to the attentioh of the
miner assigned to perform the new task the manner in which the
task differs from tasks he has performed in the past, the safety
and health hazards involved in the task, and how those hazards
can be minimized or avoided. New task'training is easy for'mine

operators to provide -- and is essential to miner health and

safety.



B. Applicable Principles and Standard of Review

In construing a statute, the Court "looks first for the

" plain meaning of the text." United States v. Barnes, 295 F.3d

1354, 1359 (D.C. Cir. 2002). Accord Bullcreek v. NRC, 359 F.3d

536, 541 (D.C. Cir. 2004). 1If the language of the statute has a
"plain and unambiguous meaning," the Court's inquiry ends so long

as the resulting "statutory scheme is coherent and consistent.®

Barnes,; 295 F.3d at 1359 (quoting Robinson v. Shell 0il Co.,
519 U.S. 337, 340 (1997) (internal quotation marks omitted)).

Accord Bullcreek, 359 F.3d at 541.

In deciding whether a statute's meaning is plain, a court
"must first exhaust the 'traditional tools of statutory

.construction' to determine whether Congress has spoken to the

precise question at issue." Natural Resources Defense Council,
Inc. v. Browner, 57 F.3d 1122, 1125 (D.C. Cir. 1995) (quoting

Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.,

467 U.S. 837, 843 (1984)). "The traditional tools include
examination of the statute's text, legisiative history, and

structure, as well as its purpose.”" Bell Atlantic Telephone

Companies v. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997) (internal

citations omitted). "If this search yields a clear result, then

Congress has expressed its intention as to the question * * *_"

Ibid.



Oy

"[W]lhen the statute is silent or ambiguous with-respéct to
the specific issue, the question for [the] court * * * iS
whether the Secretary's interpretation is a permissible

construction of the statute." Secretary of Labor v. Excel

Mining, LLC, 334 F.3d 1, 6 (D.C. Cir. 2003) (quoting Secretary

of Labor v. Cannelton Industries, Inc., 86? F.2d 1432,_1435

(D.C. Cir; 1989) (internal quotatibn marks omitted)). lﬁhe'Court
should defer to "a reasonable interpretation” by the Sécretary.
E§gg£[ 334 F.3d at 6 (guoting Chevron, 467 U.S. at 844).
"Moreover, in the statutory scheme of the Mine Act, the
Secretary's litigatiﬁg:position [before the Commission] 1is as
mpch ah‘exercise of'aelegated lawmaking powers as is the
Secretary's promulgation of a * * * health and éafety standard,
“and is therefore deserving of deference."” Hgggg;, 334 F.3d at ©
(brackets by the Court) (citations and internal guotation marks
cmitted) . |

An agency's interpretation of a standard the agency has
promulgated under a statute it is entrusted with admiﬁistering
is entitled to deference, and the agency's interpretation must
be accepted as long as it is not plainly erroneoﬁs or
inconsistent with the language or the purpose of the standard.

Martin v. OSHRC, 499 U.S. 144, 150-51 (1991); Secretary of Labor

v. Ohio Valley Coal Co., 359 F.3d 531, 534-35 (D.C. Cir. 2004);




Excel, 334 F.3d at 6. A standard must be interpreted in a
ménnefﬂthat furthers the purposes of the standard and the
uhderlying statute, not in a manner that thwarts those purposes. -

Secretary of lLabor v. Western Fuels-Utah, Inc., 900 F.2d 318;

N

320 (D,C. Cir. 1990) (a regulation must be interpreted in a

manner that furthers the safety purpose of the statute); GAF

Corp. .v. OSHRC, 561 F.2d 913, 9i5 (D.C.'Cif. 1977) (a regulation
must be interpreted in a manner that furthérs the pu#pose of thé
regulétion).

Finally, the factual findings of the administrative law
judge must be affirmed if they are supported by substantial

evidence on the record as a whole. Donovan on behalf of Chacon

v. Phelps Dodge Corp., 709 F.2d 86, 92 (D.C. Cir. 1983)

(applying Section 113(d) (2) (A) (ii) of the Mine Act, 30 U.S.C.
§ 823(d) (2) (A) (ii1)). ."Substantial evidence” means such
"relevant evidence as a reasonable mind might accept as adequate

to support [the judge's] conclusion." American Fed. of State,

County & Municipal Employees Capital Area Council 26 v. FLRA,

395 F.3d 443, 447 (D.C. Cir. 2005). The "possibility of drawing
two inconsistent conclusions from the evidence does not prevent

[a judge's] fiﬁding from being supported by substantial

evidence." Schoenbohm v. FCC, 204 F.3d 243, 246 (D.C. Cir.),

cert. denied, 531 U.S. 968 (2000).




On

C. The Judge's Finding that Twentymile Violated 30.C.F.R.
§ 48.7(c) Because Unplugging the Rock Chute Constituted
a Distinct "Task"™ for Which New- Task Training Was .
Required Is Supported by Substantlal Evidence and
Accords with Appllcable Law'

1. The judge s interpretation of the standard is reasonable

Subpart A of 30-CiF.R. Part 48, whlch applles to
underground miners, sets forth requirements with respect 'to five
categories of training: new miner training,-experienced’miner
training, new task training, annual refresher traininé, and
hazard recognition and avoidance traininé. Section 48}7(c)'of
_Sgbpart A, which pertains to new task,training and is the
provision at issue iﬁ_fhis case, states in relevant part:

Miners asaigned a new task * * * shall be
instructed in the safety and health aspects

and safe, work procedures of the task * * *?
prior to performlng such task.?

1 Commissioners Beatty, Jordan, and Young affirmed the
judge's finding of a violation on this ground. 26 FMSHRC at 671
(J.A. 177). As discussed below in subsection D, Chairman Duffy

and Commissioner Suboleski affirmed the judge's finding of "a
violation on the ground that, as a subtask within the general
task of "beltman," unplugging the rock chute required new task
training. That ground was the ground the Secretary advanced

before the judge.

2 New task training may be given "by a qualified trainer, or
a supervisor experienced in the assigned task, or other person
experienced in the assigned task.” 30 C.F.R. § 48.7(e). See
Tr. 195, 253 (J.A. 126, 141).

} It is uncontested that, if any task training was required in

this case, it was task training required by Section 48.7(c).

25 FMSHRC at 383 (J.A. 163); Twentymile Opening Br. 16; Tr. 113

(J.A. 106). It is also uncontested that none of the six miners

named in the amended order received task training in unplugging

the rock chute before engaging in that activity on June 6, 2000.
8 .



The term "task," as used throughout Subpart A, is defiﬁed as "a
; wofk agsignment that includes duties of a'jog that occur on a
regular basis and which requires physical abilities and job
knowledge.” 30 C.F.R. § 48.2(f). Althqugh neither Section
48.7(c) nor Section 48.2(f) explicitly addresses whether the job
of unplugging Twentymile's rock chute constituted a distirct
"taskJ.for which.néw task tréining was required, the judge
properly determined that, read in a safety-promoting context,
‘those perisions are reasoﬁably'interpreted to requife just
that. 25 EMSHRC at 382-84 (J.A. 162-64).

In determining whether the job of unplugging the rock

chute occurred on a "regular basis,"® the judge considered

Ex. G-8 (J.A. 33-37); Tr. 32, 39, 125, 128 {(J.A. 85, 87, 109).

¢ Citing the definition of "regular" in Webster's Third New
Intn'l Dictionary (2002) at 1913, the judge correctly held that
the phrase "regular basis™ in Section 48.2(f) connotes
"repetition and recurrence." 25 FMSHRC at 384 (J.A. 164). The
judge reasonably concluded "[w]hile there may be a point at
which a recurrence is so distant as to render it outside the
standard, a job that recurs as much as two or three times a year
is of the kind * * * contemplated within [the standard's]
meaning." Ibid.  See also 26 FMSHRC at 676-78 (J.A. 182-84).
It is established law that statutory and regulatory terms are
ordinarily to be given their common dictionary meanings.
Indiana Michigan Power Co. v. Dept. of Enerqgy, 88 F.3d 1272,
1275 (D.C. Cir. 1996); Walker Stone Co., Inc. v. Secretary of
Labor, 156 F.3d 1076, 1081 (10th Cir. 1998).

The dictionary definition of "regular" applies to something
that recurs at "stated, fixed or uniform intervals" (emphasis"’
S 9



whether a "reasonably prudent operator familiar with the ﬁining
indu%try and the protective purposés of the standard [woﬁ%d]
have recognized that unplugging the rock chute would occur on a
regular basis * * *." 25 FMSHRC at 383-84 (J.A. 163—6?5..'After
feviewing thé recdrd-eyidence, the judgé answered that question
in the affirmative. 25 FMSHRC at 384 (J.A: 164). Recognizing
that the ﬁewly—installed rock chute had never become plggged
before, the judge found that Twentymile reasonably éhoﬁld have
anticipated'that the chute would become.plugged on a regular
basis. Ibid. The judge infer;ed this from the fact that
Twentymile had constructed the rock chute with four access doors
and tWélinternal mopitoring devices to indicate when material
stopped flowing in\thé chute, and the fact that other transfer
chutes at the mine had become plugged on a fegular-basis. Ibid.

See Tr. 86, 163 (J.A. 99, 118).

The judge recognized that determining whether a job occurs
on a "regular basis" depends on "the conditions and work

practices existing at the particular mine involved * * *_."

supplied) -- and the judge reasonably stated that the unplugging
job would recur as much as two or three times a year.

R. Lincoln Derrick, Twentymile's own safety manager,
acknowledged that task training was given for the analogous
activity- of moving longwall equipment, even though such moves
occurred only approximately every eight months. Tr. 294-95

(J.A. 151-52).
10



25 FMSHRC at.383 (J.A. 163). Twentymile aséerts that, becéuée
Séctioh 48.2(f)'s definition of "task" is phnased in terms of

| job du£ies that ‘"occur on a reéular basis" (emphasis suppiied),
the Commission erred in affirming the judge's finding by

éngaging in "speculation" as to whether the job of unplugging

the rock chute would occur on a regular basis. Twentymile

Opening Br. 19-23. Twentymile is misfaken. Because the rock
éhute was newly installed, one cannot look to the history of thé
rock.éﬁute to aﬁswer the questiqn._ Using common sense and the
rule of reason, the judge in this case could only look to -the
construction of the rock chute, which indicated recognition of a
real possibility that the rock chute would become plugged, and
£o the fact that other chutes ét-the mine had become plugéed, té
determine whethef the operator reasonably should have

anticipated® that the rock chute would become plugged on a

regular basis.®

> Predicting future events on the basis of presently known
facts is hardly a practice unheard of in the law. For example,
"[hlearings on preliminary injunctions necessarily look to the
future and decisions must rest on comparative, tentative
assessments of the course of events if the injunction is.issued,
and if it is not."™ FTC v. Weyerhaeuser Co., 665 F.2d 1072, 1080

{D.C. Cir. 1981).

6 Twentymile is also mistaken in suggesting that the judge

erred in considering the history of chutes becoming plugged

"regularly in other mines.”" Twentymile Opening Br. 20. The

judge reasonably confined his analysis to the construction of

the rock chute and to the history of other chutes at this mine
11 '
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The approach advocated by Twentymile -- that one can find
thatra job duty "oceur{s] on a regular basis" only EEEEE;%t has
occurred on a regular basia - atands the legic and the purpose
of the new task training requirement on its head. If #iners
aesigned to a.job'ddty_must repeatedly pe subjected to the
hazaids inherent inrthat assignment beforeﬁit can be saidvto
occur on a regular basis, those mihers will repeatedly.pe
subjected, without training, to the very hazards that pew task
training is.intended to address. Under,Twentymile's appreach,
the very element that made task training in this case so
important -- i.e., the:fact that the task had not been performed
before ;— would meap'that new taskrtraining was not requited.
Conversely, under Tweptymile's approach, waiting until a miner
has repeatedly engaged in a job duty before it can be considered
to occur with regularity weald mean that the task is no longer
"new" to that miner -~ which misses the very purpose of new task.

training. The Secretary cannot have intended an anomalous

interpretation under which task training i1s not required

precisely when it is most needed. See Chemical Mfrs. Ass'n wv.
EPA, 919 F.2d 158, 165 (D.C. Cir. 1990) (rejecting as "anomalous

at best" an interpretation that would subject to less stringent

becoming plugged. 25 FMSHRC at 384 (J.A. 1l64). See Tr. 171,
190-91, 222, 223, 227-28 (J.A. 120, 125, 133, 134, 135).

12



regulation facilities that Congress identified as particularly

hazardous) . : )
By definition, new task training is particularly
appropriate, and particularly important, in cases involving

newly-installed equipment. As the Commission majority stated,
[T]lhe installation of a new piece of
equipment requires an operator to consider
whether tasks involving the equipment will
occur on a regular basis. Where a task
cannot be scheduled, but is reasonably
foreseeable as a recurring duty with
discrete health and safety concerns, an
operator is expected to provide proper
planning and communication to ensure that
workers performing the task receive
appropriate training. ‘To hold otherwise
would be to defer training necessary to
guard against the hazards associated with
the job until an unfortunate experience
ratifies the need for task training. Jams,
clogs, or other failures are, of course, not
scheduled events.

26 FMSHRC at 678 (J.A. 184). As the Commission further stated{
impésing a "literal definition" of the term "regularﬁ wéuld
"create a situation in which the health and safety aspects of
events that are reasonably foreseen as recurring, butlnot at
scheduled or fixed intervalé, would escape the mine's training
program[,] * * * [clontrary to the general intent of the Mine

Act and more specifically to the training provisions."

Ibid.



,Applyiﬁg a rigidly literalistic interprétation of the
phfage "occur on a regular basis" to Subpart A's new task”
training provision woula bg pafticularly»iqappropriate because
that'phraée appears in the definitional section that aéplies
throughout Sﬁbpart A; and hence is coﬁc£ed'in general enough
terms to be applicable to all Subpart A tréining requirenients
where it éppears. When the definifion of "task" is spepifically
applied to new task training, it must be interpreted-in a manner
that is consistent‘with the purpose of néw task trainihg.m-§g§
2A Norman J. Singer, Statutes and Statutory Construction
§ 47.07, at 230v(6thled. 2000) ("In order tp avoid repugnance
with oﬁher parts oflfhe act and conflict with legislative
inteht, the words Jin'a statutory definition] may be restricted
or expanded by the subject matter”) (footnote omitted).. See

alsd Cole v. U.S. Capital, Inc., 389 F.3d 719, 725-27 (7th Cir.

2004) (a statutory definition must be interpreted in the. context
of the purpose of the statutory provision to which it is

applied); U.S. Dep't of Labor v. North Carolina Growers Ass'n,

377 F.3d 345, 353 (4th Cir. 2004) (same). The judge's
interpretation of the phrase "occur on a regular basis™ in this
case advances the purpose of the new task training provision;.

Twentymile's interpretation vitiates it.

14



Twentymile also suggests that, because no evidence was
pfesented that the rock chdte became plugged wagain after June 6,
’2000, £he judge was required to infer that the chute would'not
become plugged on a regular basis. Twentymile .Opening Br. i3,
i8, 24% Agéin, Twentymile is mistaken. .The»fact that the chute
may not héve become plugged again after June 6, 2000,  does not
establish that, on June o, 2000; Twentymilé should not
reasonably have anticipated that it would become plugged again,
and hence have brovided new task training. More important, it
is unqontested that after June 6, 2000, Twentymile made
significant alterations to the chute for the very purpose of
reducing the likelihood thét it would become plugged-again,
including the installation of additional plug indication
switches at each access door, a permanently mounted washing
system, and two electromagnetic vibrators; Ex. R-5 (J.A. 75-
76); Tr. 17¢-180 (J.A. 122). Those alterations affirmafively
indicate that the operator anticipated that, after Juné 6, 2000,
the chute, as configured on June 6, 2000, was likely fo become
plugged on a regular basis. Under the judge's analysis,”the

issue in this case i1s whether the operator reasonably should

have anticipatéd that the chute, as configured at the time of -

7 There is, of course, no record evidence as to whether the
rock chute became plugged again after the evidentiary hearlng

closed in May 2002.
15



the events in question, would become plugged on a regularlﬁasis,
éna hence should have provided the miners with appropriaﬁ? task
training before assigning them to uhplug'the chute.r
Twéntymile's approach would defeat the safety purpose pf_the new
tésk traininé stagaérd because it would.permit‘an operator to
justify a failure to provide training entirély on the basis of
operational chénées it made after the fact - i.e., afﬁgr'the
operation for which tra%ning was needed was completed.
TWentymile is also incorrect in its assertion that the”
Secretary must establish that any individual miner will be
regularly-exposéd to.tHe hazards inherent in the task before
that miﬁer can be,rgéuired to receive task training. Twentymile
Opening Br. 16-19.. Séction 48.2(f) defines "task" as "a work
assignment thatvincludes duties of a job that occur on a regular

basis * * *." (Emphasis supplied). By the plain language of
Section 48.2(f), it is the nature of the Job assigned to the

miner -- i.e., a job that occurs "on a regular basis™ at the

mine® -- that determines whether it constitutes a "task" for

whiéh training is required, not whether the job will be

regularly performed by a particular miner. The hazards

associated with a new task threaten the miner assigned to

# ~Unless the requirement for task training was limited to
jobs that occur on a regular basis, it would be difficult, if
not impossible, to find someone at the mine qualified to

instruct miners in such tasks.
16



perform thatxtask, and may threaten others, even if that miner
is only assigned to perform it once. If Twentymile's"

' ihterpfetation were accepted, an operator could assién a
different untrained miner every time a regularly occﬁrring task
needs lo be.performed and never provide task training to any of
the mineré, thereby exacerbating the hazards of the task by

ensuring that only untrained miners perform it. There could be

few more obvious ways of ensuring that miners will get hurt.

2. Substanfial evidence.supports the judge's finding

Substantial evidence suppérts the judge's finding that
Twentymile reasonably should have anticipated that the rock
chute would become plugged on a'regular basis. It was "obvious"
fo William Denning, MSHA District 9 Staff Assistant to the |
District Manager; that the four access doors designed into the
side of the rock chute were installed to facilitate all types of
maiﬁtenance, including maintenance to "keep the materiai flowing
properly through that chute." Tr. 86, 112-13 (J.A. 99, 105-06).
See also Tr. 146 (J.A. 114). Twentymile also constructed the
-rock chute with two internal monitoring devices that would
notify the operator if material stopped moving through the
chute. Tr. 163 (J.A. 118). The other chutes at the mine became
plugged on a regular basis, as 6ften as every four to five

months, and required unplugging by the conveyor maintenance

17
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crew. Tr. 171, 190-91, 222, 223, 227-28 (J.A. 120, 125, 133,
134; 135). Finally, the fact thaf the rock chute becamegplugged
after less than two weeks of dperation supports the judge's
finding that Twentymile reasonably should have anticipéte& that
it would.bec@me gluéged on a regular ba;is: The judge's finding
that it was reasonably'likely that the rock chute would become
plugged on a regular basis does not represeht "a gloss,pf
speculation and anticipation,™ as Twentymile contendsl
(Twentymile Opening Br. 20); it represenfs an exercise of.,the
judge's authority to draw "reasonable inferences * * * from the

evidence." United States Testing Co. v. NLRB, 160 F.3d 14, 18

(D.C. Cir. 1998) . pﬁder the "substantial evidenceﬁ standard of
review, a factfinder'é reasonable inferences are owed aeference
by the Court. Ibid.

Twentymile argues that unplugging the roék chute was not a
"new" task because there were no hazards associated with
performing work around the newly-installed rock chuté that the
miners were not previously-tfained to recognize in performing
other work. Twentymile Opening Br. 24-26. Twentymile is
incorrect on two grounds. First, simply because a danger
similar to a danger involved in unplugging the rock chute
existed elséwhere in the mine does not mean that such a danger

would have been recognized by a miner in the context of the rock

18



chute or thaf the means of avoiding such a danger would have
béen the same ét the rock chute as elsewhere. For example, the
.-désign.of the rock chute made spilis from its multiple accéss
doors more likely than spills elsewhere (where.chutes did not
have JECess.doofé), and taking shelter under the rock chute’s
platforms (as, by happenstance, miners Winey and Fadely were
able ‘to do) was a safety measufe unavailabie elsewhe:e.  fr. 40
kJ.A. 87) .
éecond, thé rock chute did pose dangeré dissimilar to those

encbuqtered elsewhere in the mine. For example, while other
“transfer chutes at the mine were smaller and angled at
approximately 60 degrees ffom the horizontal, the rock chute
aescended at a straight 90 degrees. Tr. 181, 222 (J.A. 123,
133). The dangérs inherent in the rock chute's unique désign'
included the openings that miners and matefial could fall
through, the access doors that might be opened or, if insecufely
closed, come open wheﬁ they should not, confined workiﬁg spaces,
narrow landings, and high vertical ladders. Tr. 42, ill

(J.A. 88, 105). Indeed, the injuriés sustained by miner Webb
illustrate precisely‘what could happen when a miner was

permitted to work at the rock chute without task training.9 The

? The record indicates that the lack of task training'
probably contributed to the accident. Ex. G-5 (J.A. 26-27);

Tr. 117, 239 (J.A. 107, 138).
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nature of the task'training required to be given to minefg
before they were assigned to unplﬁg the rock chute was d§§cribed
with particularity by Inspector Gibson and included training in
"opening and closing doors * * *, ascendiné and descenéiné of
the ladder * *I[,“and] hazard recogniEiom" at the chute.
Tr. 62 (J.A. 93). See also Exs. G-4, G-12-(J.A. 16, 44-54);
Tr. 111, 119 (J.A. 105, 107).
D. - The Judge's Finding that Twentymile Violated 30 é.F.R.

§ 48.7(c) Should Also Be Affirmed Because, As a.Subtask

Within the General Task of "Beltman," Unplugging the, . °
Rock Chute Required New Task Training

Even if the'judge:did not act broperly in finding that
Twentymile reasonably should have anticipated that the rock
chute would become plugged on a regular basis -- and, as
established above,‘he did -- the Secrefary carried her burden of
proof in another manner. As she argued to the judge at the
hearing and to the Commission on review, the Secretary carried
her burden of proof because she established (1) that the réck

chute was an integral part and extension of the mine's existing

10 Commissioner Suboleski and Chairman Duffy concurred in
finding that the standard was violated, but did so on the basis
of this rationale. 26 FMSHRC at 671, 689-91, 692 (J.A. 177,
195-97, 198). Contrary to Twentymile's suggestion (Twentymile
Opening Br. 22), Commissioner Suboleski did "join in the '
majority decision as to the fact of the violation”; he simply
did so on the basis of the rationale advanced by the Secretary
at trial, rather than on the basis of the analysis adopted by

the judge.
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conveyor system; (2) that the existing conveyor system réquirea
thé-unplugging of transfer chutes on a regular basis; andh
(3) that the rock chute pqsedva'distinct sgt of safety hazards
to miners working around it.*! o

The roék chuﬁe“was‘aﬁ'integral pagt'and.exfension of the
mine's conveyor system. Tr. 40-41, 10e¢, 145 (J.A. 87-88, 104,
114). 1In fact, the rock chute re?laced a series of fqu;
conveyor belts. Tr.’16§ (J.A. 120). The rock chute Qas one of
the mine's several transfer chutes. Tr.-228, 229 (J.A. 135).

Maintaining the entire conveyor system was a daily activity
for the mine's beltmén: Tr. 66-67, 113, 192, 228 (J.A. 94, 100,
125, 135). The posifion of "beltman" includes working at
transfer chutes. §§§lEx. G-10 (J.A. 38-40) (position
description of beltman); Tr. 107-09, 193, 230 (J.A. 104-05, 126,
135). 'The existing conveyor system required fhe unpluéging of
transfer chutes on a regular basis._ Tr. 190-92, 223, 227-28
(J.A. 125, 134, 135).

Finally, working at the rock chute was a "subtask" within

the general task of "beltman"; it posed its own distinct dangers

1 The 3judge and the Commission did not rely on or address
this argument below. On appeal to the Commission, however, the
Secretary, as the prevailing party on the merits, may advance an
argument that would provide another avenue by which the
Commission could have reached the same result. Dandridge v.
Williams, 397 U.S. 471, 475-76 n.6 (1970); LaShawn A., by Moore
v. Kelly, 990 F.2d 1319, 1325 (D.C. Cir. 1993), cert. denied,

510 U.S. 1044 (1994).
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and théreforé required its own task training. Tr. 109, 149
(JiA.‘}O5, 115). As with any substantiélly new activity within
a minef's general job description (such as operating a newktruck
assigned to a truck driver or maintaining a new pieée of
machigéry aSsigned to a mechanic), unplﬁgging the rock chute
presented its own specific dangers and thus required specific
task -training to address thoseidangers.‘ Tr. 86, 121 (J.A; 99,
i08). See Tr. 237 (J.A. 137). A number of those dangers were
assbéiated with.working around the rock chute regardless of
whether the job was to unplug the chute or to perform some other
type of maintenance-on it. Tr. 86.(J.A. §9). Accordingly,
Twentymile should have provided new task training with respect
fo the rock chute before sendingrany miners to perform any work
at the chute.

Contrary to Twentymile's suggestion (Twentymile Opening Br.
23-25), it is not sufficient that an operator providé téék |
training only in the dangers associated with a general job
description such as "beltman."” Tr. 126 (J.A. 109). As Roderic
Breland, MSHA Western Regional Manager for Educational Field
Services, testified, Twentymile has recognized "elemental
breakdowns of job occupations {and] recognize[d] there ére tasks
within the overall task of a beltman." Tr. 125 (J.A. 109).> See

also Tr. 235, 237 (J.A. 137). Thus, beltmen were task-trained
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in belt moves and splices. Ex. G-8 (J.A. 33-37); Tr: 125
(3.5. 109). See also Ex. G-12 (J.A. 44-54) . Indeed, Crew
Foreman Winey set forth "c;eaniﬁg plugged ghute" as the "task"
being performed at the time of the accident on Twentym;le;s OowWn
ihcident invéétigatfon.form. Ex. G-11 (J.A. 41); Tr. 238
(g.A. 137). '- N »

" The fraining required for any‘particulér task depepdé'on
the miner's work duties and his exposure tovdanéers. &r. 112
'(J.A.'105)._>As Winey, Twentymile's own QitnéSs, recognized,
task traininé.needs to be "updated fairly routinely. It's
ongoing." Tf. éQO (J.A. 138). "Partial training” in the
generai task, i.e.,.fraining that édequately addresses the new
subtask, is all that is required; in fact, that is the manner in
which task tréining is normally provided. Tr. 120-121,. 240, 290
(J.A. 107-08) .12

As new tasks are developed at the mine, it.is the

operator's responsibility to determine-what dangers are
associated with those new tasks and what task training miners
assigned to those tasks will need. Tr. 129—131, 289 (J.aA. 110,

150). Miners assigned to such tasks without task training are a

12 Edwin Brady, Twentymile's conveyance manager, acknowledged
that there are numerous "tasks within the job of beltman" and
that "[aln underground conveyance system is one that continuously
changes * * * % Tr. 155-56, 195 (J.A. 116, 126). Brady stated
that Twentymile provided task training for several subtasks
performed by beltmen, including belt moves, splicing, and
winders. Tr. 203-04 (J.A. 128).
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danger not oﬁly to themselves, but to others working around
them. ' Tr. 44 (J.A. 88). . \

Iﬁ short, as the serious éccident in this case illustrates,
assignment to perform a new element of an existing task that
poseslzts own set of dangers -- in this Case, unplugging the
rock chute.as part of general conveyor maintenance -- requires
task ‘training in that new elemeﬁt. Tr.'86; 98, 107 (J.A. 59,
102, 104). Twentymile's failﬁre to provide such training with
respéét to unplﬁgging the rock chute violated Section 48.7(c).

VII.

THE COMMISSION ACTED PROPERLY IN MODIFYING THE ORDER
ISSUED RY THE SECRETARY UNDER SECTION 104 (g) OF THE
MINE ACT TO A CITATION UNDER SECTION 104 (a} OF THE ACT

A. Twentymile's Argument Is Not Properly Before the Court

A three-member Commission majority, reasoning that a
withdrawal order under Section 104 (g) of the Mine Act is
statutorily required to specify the miners being withdrawn and
to be issued on fhe spot, and determining that the order issued
in this case failed to satisfy fhose requirements, found that
the order was invalid. 26 FMSHRC 672-75 (J.A. 178-81).
Emphasizing that the fact Qf violation survived, however,.and
exercising the Commission's statutory authority to modify
orders, the Commission majority modified the order issued under

Section 104 (g) of the Act to a citation under Section 104 (a).
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26 FMSHRC at 672 (J.A. 178) (citing Section 105(d) of the Act,
30 U..S.C. § 815(d)).""

Twentymile asserts that the Cdmmissiog acted improperly
becadse, Twentymile argues, a withdrawal order under Séction
104(g) is thé only remedy the Mine Act éermits for failure to
train miners. Twentymile Opening Br. 29-3i; Twentymileifailed
to urgé tﬁis argument before the Commission; however, e;thér
during oral argument, when the Commission sua sponte réised the
possibilify.of modifying the Séction 104<g) order to a Section
104(a)-citation,_or by filing a petition for reconsideration
after the Commissionliésued its decision. See 29 C.F.R.
§_2700;78 (permittiﬁé parties to file petitions for
recohsideration). \Seétion 106(a) (1) of the Mine Act, BO_U.S.C.
§,816(a)(1), states that, absent "extraordiﬁary circumstances, "
"[n]o objection that has not been urged before the Commission
shéll be considered by the.court * % %" Because Twéntymile
failed to urge the argument in question before the Commission,
andrbecause that failure is not excused by the existence of
extraordinary circumstances, the.argument cannot be considered

by the Court. Woelke & Romero Framing, Inc. v. NLRB, 456 U.S.

13 Commissioners Suboleski and Jordan found it unnecessary to
reach this issue. 26 FMSHRC at 689 n.28, 693 n.29 (J.A. 195
n.28, 199 n. 29). The Secretary believes that the majority was

authorized to modify the order to a citation; the Secretary
"takes no position as to whether, in the circumstances, the

majority was required to do so.
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645, 665-66 (1982) (applying statutory language identical to

Section 106(a) (1)'s); Contractors' Labor Pool, Inc. v. NLRB,

' 323 F.3d 1051, 1061-62 (D.C. Cir. 2003) (same); Lee Lumber &

Building Material Corp. v. NLRB, 310 F.3d 209, 216-17 (D.C. Cir.

Ay

2002) (same).

B. Twentymile's Argument Is Not Persuasive

‘In any event, Twentymile's argument is unpersuasive.

Section 104 (a) states in relevant part:

If, upon inspection or investigation,
the Secretary or [her] authorized :
representative believes that an operator of
a coal or other mine * * * has viclated this
Act, or any mandatory health or safety
standard, rule, order, or regulation
promulgated pursuant to this Act, I[slhe
shall, with reasonable promptness, issue a
citation to the operator.

30 U.S.C. § Bl4(a) (emphasis supplied). The language of
Section 104 (a) could hardly be plainer: the Secretary is

authorized to issue a citation if she believes that a mine

operator has violated any standard. See Otis Elevator Co. v.

Secretary of Labor) 921 F.2d 1285, 1290 (D.C. Cir. 1990) ("the

phrase 'any independent contractor performing services * * * at
[a] mine' means just that -- any independent contractor
performing services at a mine") (footnote omitted) (discussing

Section 3(d) of the Mine Act, 30 U.S.C. § 802(d)).

Nothing in Section 104 (g) militates against such a reading
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1 Section 104(qg) mereiy

of the language of '‘Section 104 (a).
aufhérizes the Secretary to issue'a withdrawal order if,épe
finds that a miner has not receivednthe training required by the
Secretary; it_contains no language that relates in any'%ay to
issuance of é citgtibn under Section 1o§(ay for violation of a
training standard. It is a fundamental prihciple of statutory

construction that when two. statutory provisions are inyvolved,

the provisions must be interpreted, if possible, in a manner

that gives effect to the language of both. Independent

Insurance Agents of America, Inc. v. Hawke, 211 F.3d 638, 643-44

(D.C. Cir. 2000); Haivérson v. Slater, 129 F.3d 180, 185

(D.C. Cir. 1997); Qi-Zhuo v. Meissner, 70 F.3d 136, 139

(D.C. Cir. 1995). .An interpretation that the Mine Act both

14 Section 104 (g) of the Mine Act provides in relevant
part:

If, upon any inspection or
investigation * * * the Secretary * * *
shall find employed at a coal or other mine
a miner who has not received the requisite
safety training as determined under section
115 of the Act, the Secretary * * * shall
issue an order under this section which
declares such miner to be a hazard to
himself and to others, and requiring that
such miner be immediately withdrawn from the
coal or other mine, and be prohibited from
entering such mine until [the] Secretary
determines that such miner has received the
training required * * *.

30 U.S.C. § 814(g) (1).
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authorizes tﬁe Secretary to issue a Section 104 (g) order
withdrawing untrained miners and authorizes the Secretary to
" issue é Section 104 ({a) citatioh alleging a training violation
comports with that principle.?® Twentymile's interpreﬁation
floutsuthat'principle because it effectiﬁely.rewrites the
statutory language by inserting the word "only" into the Act
where Congress did not use it (i.e., Sectién 104 (g)) and |

deleting the word "any" from the Act where Congress did use it

(i.e.: Section 104 (a)).

15 For the reasons stated above, the Secretary submits that
the interpretation advanced above reflects the plain meaning of
the statute. If the statute does not have a plain meaning --
i.e., if it is ambiguous -- the Secretary submits that her.
interpretation is reasonable and entitled to deference. "[I]n
the statutory scheme of the Mine Act, 'the Secretary's
litigating position [before the Commission] 1is as much an
exercise of delegated lawmaking powers as is the Secretary's
promulgation of a health and safety standard,' and is therefore

deserving of deference." Excel, 334 F.3d at 6 (citation
omitted). An agency interpretation is entitled to "'particular

deference'" if it is an interpretation "'of longstanding
duration{.]'"™ 1Id. at 7-8 (quoting Barnhart v. Walton, 535 U.S.
212, 220 (2002)). Although the Secretary did not issue a
Section 104 (a) citation in this case, the Secretary's
longstanding practice has been to issue Section 104 (a)
citations, where appropriate, in training cases. See, e.g.,
Western Fuels-Utah, 900 F.2d at 319-20 (the Secretary issued a
Section 104 (g) order and a Section 104 (a) citation); Mingo Logan
Coal Co., 19 FMSHRC 246, 247 (1997), aff'd, 133 F.3d 916

(4th Cir. 1998) (Table). See generally MSHA Program Policy
Manual, Vol. I, "Section 104(g) (1) Orders of Withdrawal =-
Untrained Miners" (May 16, 1996) (describing the circumstances
in which MSHA issues a Section 104 (a) citation for a training
violation), available at www.msha.gov ("Compliance Info").
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" In addition to disregarding the statutory language,
Twénfymile's argument Hefies common sense; As the legislgtive
history explains, inadequate miner training was one of Congress'
principal concerns in enacting the Miné Act. S. Rep. Ng, §5—181
af 4-5, 49—5i, reérfnted in Leg. Hist. ;t 592-93, 637—39; If
Twentymile's argumeht were accepted, howevéf, the Secretary
could take enforcement action against inédequate trainipg'4—
i.e., issue a Section 104 (g) withdrawal order -- only if an MSHA
inspedtor were on the spot, i.e., presenf when inadequétely'
_trainea miners were present.16 Under such a scheme, training
violations would be ﬁofe difficult for the Secretary to combat
than other violatiops -- which, under the terms of Section
104 (a), an MSHA inspeétor who believes a violation "has

occurred"” may cite even i1f he was not on the spot when it

occurred. See Emerald Mines Co. v. FMSHRC, 863 F.2d 51, .58
(D.C. Cir. 1988) (interpreting similar terms in Section
104(d) (1) of the Act, 30 U.S.C. § 814(d) (1)). The notion that

Congress intended the Secretary to have diminished enforcement

authority when combating one of the problems with which Congress

16 MSHA inspectors are not always present in mines. MSHA is
statutorily required to inspect underground mines four times a
year and surface mines two times a year. Section 103(a) of the

Mine Act, 30 U.S.C. § 813(a).
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was most concerned is "anomalous at best." Chemical Mfrs.

Ass'n, 919 F.2d at 165. , \
In short, Congress did not intend the Secretary to have
diminished enforcement authority with respéct to training__
violagions;'it intended her to have enhanced enforcement
authority'—— i.e., authority to issue a Section 104(g) order and
authority to issue a Section 104 (a) citatign -- with respéct to
training violations.'’ The legislative history does not describe
the Section 104kg) order as an exclusive enforcement sanction;

it describes it as a "special enforcement sanction{.]" S. Rep.

No. 95-181 at 50, reprinted in Leg. Hist. at 638.

Implicitly invoking the maxim expressio unius est exclusio

alterius, Twentymile attempts to prop up its argument by
pointing to the fact that Section 107(a) of the Mine Act,
30 U.S.C. § 817(a), specifically states that the issuance of a

withdrawal order does not preclude the issuance of Section

17 ‘Moreover, Section 110(a) of the Mine Act provides:

The operator of a coal or other mine in
which a violation occurs of a mandatory
health or safety standard or who violates
any other provision of this Act, shall be

assessed a civil penalty by the Secretary
* * %

30 U.S.C. § 820(a). If the Secretary were precluded from citing
training violations because they were not observed while they
were occurring, but were discovered after-the-fact, she would be
unable to fully implement the clear mandate of Section 110(a).
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104 (a) citation, and Section 104 (g) does not so state.

Twentymile Opening Br.. 29-31. The expressio unius maxim;
~however, is a non—dispositive'pfinciple whose force in a

particular situation "'depends entirely on context * * * '"

Martini v. Federal National Mortgage Ass'n; 178 F.3d 1336, 1342—.

43 (D.C. Cir. 1999), cert. dismissed, 528 U.S. 1147 (2000)

(quoting Shook v. District of Columbia Financial Responsibility

& Management Assistance Auth'y, 132 F.3d 775, 782 (D.C. Cir.

1998)). The maxim loses force when there are "other plausible
explanations for an omission" -- a possibility that "grow(s]
mdre likely as the contrasted contexts grow more remote from

each other." Clinchfield Coal Co. v. FMSHRC, 895 F.2d 773, 779

(D.C..Cir.), cert.\deﬁied, 498 U.S. 849 (1990). This Court has
- frequently found the maxim, standing alone,'to be "too thin a
reed”" to support an argument that Congress has unambiguously
addressed an issue (Martini, 178 F.3d at 1343 (citation and
internal quotation marks omitted) (collecting cases)), and has
stated that an agency's refusal to read an ambiguous statute in
the manner éuggestéd by the maxih is entitled to deference if
the agency's interpretation "is otherwise reasonable." Texas

Rural Legal Aid, Inc. v. Legal Services Corp., 940 F.2d 685,

694 (D.C. Cir. 1991).



In this.case, there is a plausible explanation other thén
Twentymile's for the fact that Section 107(a), specifies that the
' issuanée of a withdrawal order‘does not preclude the iséuancé of .
a Section 104(a) citation, and Section 104(g) does not.
Secti6;'104{g) pertains to situations that are violations of a
training standard. Because Congress had already made clear at
the beginning of Section 104 thét the Secrétary could issﬁe a
Section 104 (a) citation for a vioclation of "any standard"

-- a bhrase that plainly included a violation of a training

standard —-- Congress had no need to make that clear again in
Section 104 (g). In contrast, Secticn 107(a) pertains to
situations -- "imminent hazards" -- that may or may not be

Qiolatiéns of a standard. .§§§ Section 3(j) of the Mine Act,
30 U.S.C. § 802(j) (defining "imminent danger'). Because the
situations Section 107 (a) addresses are not necessarily
violations of a standard, Congress may have felt a néed to make
clear that, if the situation in a particular case were a
violaﬁion of a standard as wéll as an imminent danger; the
Secretary could issue a Section 104 (a) citation as well as a
Section 107 (a) withdrawal order.

In short,'because Section 107 (a) is relatively remote in
placement from Section 104(a5, and because Section 107 (a)

addresses a different class of situations than Section 104 (a),



Congress may well have felt a need in drafting Section 10§(a)
nt§ élarify what might' be doubtful"™ -- "in Macbeth's wordg, 'to
. make assurance doubly sﬁref" -- a need it Qid not feel in
drafting Section 104 (g) . Shook, 132 F.3d at 782. Parﬁ;qﬁlarly

in light of such a élausible explanation, Twentymile's reliance

on .the expressio unius maxim is insufficieiit to support an

argument that, as shown above, is inconsistent with the
statutory language and common sense to begin with.
IITI.

AS MODIFIED BY THE COMMISSION, THE
SECTION 104 (a) CITATION GAVE TWENTYMILE
ADEQUATE NOTICE' OF THE VIOLATION ALLEGED AGAINST IT

Twéntymile argués that the Section 104{g) order, as amended:
at the hearing and‘;ubsequently modified to a Section 104 (a)
citation by the Cémmission, did not give it adequate noﬁice.of
the violation alleged against it. Twentymile Opening Br. 31-37.
Specifically, Twentymile argues that the citation failed té
inform it of the "identity of the miners to be trained”
(Twentymile Opening Br. 32-35) and of thé "identity of the task
on which the miners needed to be trained." Twentymile Opening
Br. 35-37. The Commission unanimously found that Twentymile
received adequate notice of the violation allegéd.againét it.

26 FMSHRC at 671 (J.A. 177). The Commission was correct.
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A, Applicable Principles

In interpreting the statutory requirements pertaining to
' citations issued under the Occupational Safety and Health Act,

this Court has stated: _ ' .

[I]t is a familiar rule that administrative
pleadings are very liberally construed and
very easily amended. The rule has
particular pertinence here, for citations
under the * * * Act are drafted by non-legal
personnel, acting with necessary dispatch.
Enforcement of the Act would be crippled if
the Secretary were inflexibly held to a
narrow construction of citations issued by
[her] inspectors.

National Realty & Construction Co., Inc. v. OSHRC, 489 F.2d

1257, 1264 (D.C. Cir. 1973). "'The most important
characteristic of administrative,pléadings'is their
unimportance. And experience shows that unimportance of
pleadings is a virtue. * * % vm Ibid. (quoting 1 K. Davis
Administrative Law Treatise § 8.04 at 523 (1958)). Accord

Donovan v. Royal Logging Co., 645 F.2d 822, 826-27 (9th Cir.

1981); Minerals Industries & Heavy Construction Group v. OSHRC,

639 F.2d 1289, 1292-93 (5th Cir. 1981). The key concepts in
evaluating the adequacy of administrative pleadings are "fair

nbtice" (National Realty, 489 F.2d at 1264) and lack of

"prejudice." -‘Royal Logging, 645 F.2d at 827.

The primary purpose of notice pleading is to enable the

responding party to defend itself in litigation. As this Court
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has stated in disciussing the pleading requirements of Ruie 8 of

the Federal Rules of Civil Procedure:

The Federal Rules [of Civil Procedure]
establish a regime in which simplified
pleadings provide notice of the nature of
claims, allowing parties later to disclose
more precisely the basis of both’claim and
defense and to define more narrowly the
disputed facts and issues through the
-liberal opportunity for .discovery and other
pretrial procedures established by the
Rules. ‘

Atchinson v. District of Columbia, 73 F.3d 418, 421 (D.C. Cir.

1996) (internal quotation marks omitted). Accord Caribbean

Broadcasting System,.Ltd. v. Cable & Wireless PLC, 148 F.3d

1080, 1085-86 (D.C. Cir. 1998). "In other words, a plaintiff
need not allege all the facts necessary to prove its claim so
long as it provides enough factual information to make clear the

substance of that claim." Caribbean Bfoadcasting, 148 F.3d

at 1086 (citing Atchinson, 73 F.3d at 421-22).

B. The Citation Was Adequately Specific Based on the Order as
Issued

Section 104 (a) provides in relevant part:

Each citation shall be in writing and shall
describe with particularity the nature of
the violation, including a reference to the
provision of the Act, standard, rule,
regulation, or order alleged to have been
violated. 1In addition, the citation shall
fix a reasonable time for the abatement of
the violation.

{(Emphasis supplied). Order No. 7618153, as written by the MSHA
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inspector and issued on June 16, 2000, referred to "[plersonnel -
*"*I*fyho had reason to work from or travel an ladders and
' léndinés of the 'Rock Chute’ A and stated: "The 'Rock
Chute' is new to this * * * mine and the miners listed above had
littléi'if ény, training pertaining to such an instaliation and
unplugging the plugged rock chute.”

Nothing in the language of Section-lOé(a) required tﬂe
inspector to specify by name the miners whose lack of training
constituted thevviolation. As to which miners were referred to,

the judge reasoned:

Twentymile, not the inspector, controlled
work assignments at the mine. Presumably,
the company knew whom it would assign "to
work from or travel on ladders and
landings." * * *, [A] class description
* ¥ * ywgs permissible because of the
operator's presumed knowledge.

25 FMSHRC at 382 (J.A. 162). Importantly, if even one of the
miners referred to in the citation was assignéd to pérform a new
task without receiving new task training, the Secretary
established a violation.

Twentymile's argument that the Secretary was required to

notify it at the time the order was issued of the name of every

miner who needed task training in order "to enable the operator
to discern what conditions require abatement (i.e., which miners

required training) and to promptly abate the wviolation"



| oy
(Twentymile Opening Br. 34) is unpersuasive for two Feasons.
Fiisf, the violation occurred, and was considered by the;“
Secretary to have been ébated, long before the order was issued.
26 FMSHRC at 670, 675 (J.A. 176, 181). Accordingly, aF'tHé time
it was cited; Tweﬁt§mi;e did not have tg_do anything to dbate
the violation. _Second/ and in any event, Séction 104(a);'unlike
Section 104 (g), does not involve a withdrawal order reggiring
that miners be trained before they can be éermitted to‘re—enter
the mine. 1In fact, Section 104 (a) does.ﬁot specify any . .°
particular manner in which an operator must abate a violation.
For this reéson, training of the miners involved in the
violation was not ngéessarily the énly manner in which to
achieve abatement., Iﬁdeed, having loné since removed the miners
involved in the violation from the vicinity'of.rock chute,
Twentymile achieved abatement by agreeing to properly train
miners before assigning them to perform work at the rock chute
in the future. As the Commission noted,

[blecause the assignment of miners to the

task of unplugging the chute is wholly

within Twentymile's control, for purposes of

abatement, the class of miners requiring

training must necessarily be broadly defined

to identify potential miners who may be

assigned to the same task in the future and,
thus, also require task training.

26 FMSHRC at 675 (J.A. 181).
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As to the task for which training was required, the judge,

nétinq"that "the order was issued in the context of the accident

. investigation," concluded:

Everyone at the mine knew the accident
occurred during Twentymile's attempts to
unplug the rock chute. The order described
the task by describing what the subject
miners were doing: "These persons entered
the area to work at unplugging the chute
before they received safety training."”
There was no doubt as to the task for which

training was required.
25 FMSHRC at 382 (J.A. 162). The Commission, noting that
Twentymile‘s own accident report described the task as "cleaning
plugged chute,"-found that the judge's conclusion "is well
supported by the record.” 26 FMSHRC at 676 (J.A. 182).
ﬁecause both the names of the miners and the nature of the task‘
were either alreédy known to or readily ascertainable by the

operator of the mine, the judge's reasoning is persuasive. See

Craftmatic Securities Litigation v. Kraftsow, 8380 F.2d 628, 645

(3d Cir. 1990) (specificity requirements for pleading under
Federal Rule of Civil Procedure 9(b) are relaxed "when factual

_infOrmation is peculiarly within the defendant's knowledge or

control”); United States ex rel. Russell v. Epic Healthcare

Management Grodp, 193 F.3d 304, 308 (5th Cir. 1999) (same).

Indeed, as the judge found, "the record is devoid of

evidence that the wording of the order in any way hindered
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Twentymile in its ability to present a cogent case.™: 25ifMSHRC
at-352 (J.A. 162). The record shows that Twentymile undéistood
‘the allegations againstiitrwellienough both to withdraw the six
miners referred to in the order (Tr. 24, 28 (J.A. 83, 8@)) and
to defend itself at the hearing. See, é;gi, Tr. 60-61 (J.A. 92-
93). Simply stated, the judge properly foﬁnd, and Twentymile
does not meaniﬁgfully_dispute, that_Twentymile suffered’no'
prejudice from the wording of the order as issued. Thé

specificity requirements of Section 104 (a) were therefore. .’

satisfied.
C. The Citation Was Adequately Specific Based on the Order as
Amended ’ :

The judge found that, even if the order lacked sufficient
épecificity as wriiten, "the flaw was correqted'when the order
was amended without objection to include the names of those who
were not given the requisite task training." 25 FMSHRC at 382
(J.A. 162). Not only did the Secretary amend the order to
specify the six named miners at the hearing (Tr. 71 (J.A. 95)),
she provided Twehtymile with the names of the six miners in her
responses to two sets of interrogatories dating back to
September 12, 2000 (less than three months after the order was
issued and more than 20 moﬁths before the hearing). Exs. R-1,
R-2 (J.A. 69-72); Tr. 71 (J.A. 95). As the Commission stated,

"In light of this identification of the miners included in the
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citation, Twéntymile cannot seriously contest its ability fo
résponﬁ to the violation alleged at trial."” 26 FMSHRC at 675
(0.3, 181). |

CONC%USION '
fgr the reasons stated above, the Court should affirm.those
portions 6f the Commission's decision affirming Twentymile's
violation of 30 C.F.R. § 48.7(c5, modifyiné the Section 164(g)
order to a Section 104 (a) citation,Aand sustaining the Section
104(a5 citation.as adequately specific.
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Ch..22 MINE SAFETY AND HEALTH

menl: -Reymer v. U. S, C.AKyi9SI 660de

3336, centioreri denied 102 S.C1. 2008, 456 US. -

944, 72 LEA2d 466.
% There is no pnval_c ceuse of action for viols:
tions of ahis chaplcr Aysle By snd Through
Ayals. v Joy Mfg. Co., D.C.Colo.1984, 580
ESupp. 521
This cbapm, pnrposc -of which is 10 -proll:cl
beehh and sal:ty of rmners and wh:cb 10 lhn

B _§ 802 Déﬂnhions

cnﬂ pm\ndd for mndards for. safety and
heslth-and-enforcement procedures 10 insure
that-s1andards ere-met, did not create indepen-
dent ‘causé of ‘action ageinst the United States

_in.favor--of ownery snd operaiors -of small

independent coal mine for elleged improper

" closure -of mine.. Bermitsky v. US., D.C.Ps.
1979, 463F;Supp 1121, affirmed 620'FJd945

ceriiorari -denied 101 SCI 208, 449 U.S B?O

) '661..53.2690

\
30'§802'

- For the purpose of this chapier, the 1erm— -
(8) “Secretary” means the Secretary of Labor or his de]egale,
4) commerce means trade, 1raffic, commerce, lransponauon, or
<ommunication among the several:States; or:between 2 piace in a Siate
. - ond any place -ouiside thereof, or within:1he District of Columbia or a
"+ possession of the United States, or bctwccn points in the same Stale but
. through & point outside thereof; .
{c) “Stare” includes a State of the “Ynited” States the Dlstnct of
- Columbia, the Commonwealth of Puerto Rico, the Virgin -lslands,
" American Samoa, Guam, and the Trust Tern'tory of the Pacific Jslands;
. 1{d) "operator” means any owner, icssee, of other person who oper-
. ates; controls, or supervises a coal or ‘other mine or any independent
contractor perfonn:ng services or construction a1 such mine;

"{€) “agem” ‘means any person charged with responsibility for ‘the
operation of a1l or a pan of & coal or other. mine or the supervision of
‘the miners m a coal or other mine;.

) “person” means any ‘individual, parmersh:p, assoc)auon COYpOra-

© tion, firm, subsidiary of s corporation, or other organization;

_(g) “miner” means any md:vaduai -working in 2 coal or other mine;

th)(1) “coal or other mine” means (B) an area of land from which
minerals are exiracted in nonliquid ferm or, if in liquid form, are
extracied with workers underground, (B) privaie ways and roads .ap-
‘purienant 1o such area, and (C) lands, excavations, underground pas-
sagewsys, shafis, slopes, tunnels and workings, siructures, facilities,

equipment, machines, 10ols, or other property including impound-
ments, Telention dams. and tailings ponds, on the surface or under-

ground, vsed in, or 10 be used in, or resulting from, the work of
extracting such minerals from their naiural deposits in nonli_quid form,
or if in liquid form, with workers underground, or used in, or 10 be
used in, the milling of such minerals, or the werk of preparing coal or
other minerals, and includes custern coal preparation facilities. In
making & determination of what consiitvies mineral milling for pur-
poses of this chapter, the Secreiary shall give due consideration 10 the
convenjence of administration resuhing from the delegation 10 one
Assistant Secretary of all authority with respect to the health and safely
of miners employed a1t one physical establishment;

(2) For purposes of subchapters 11, 111, and 1V of this chapter, “coal
mine” means an area of land and all siructures, facilities, machinery,
100)s, equipment, shafis, slopes, tunnels, excavations, and other proper-
1y, real or personal, placed upon, under, or above 1the surface of such

" Jand by any person, used in, or 1o be used in, or resulting from, 1he
work of extracting in such area bituminous coal, lignite, or amhracne

15



30 § 802

‘from its natural deposns in the earlh by any means or method, and thc
work of preparing the coal so exiracied, and .includes custom’ coal

preparation facilities;

() “work of preparing the coal” means the breaking, crushing, sizing, .. - -

cleaning, washing, drying, mixing, storing, and'loading of bituminous
coal, lignite, or anthracite, and such other work.of preparing such coal
as is usually done by the operator of the coal mine;

() “imminent danger” means the existence of any condition or
pracuce in a coal or other mine which could regsonably be expected to -

- cause death or serious physxcal harm before such condition or practlce

can be abated;

(k) “accident” mcludes 2 mine explosion, mine ignition, mine f' ire, or:
mine inundation, or injury to, or death of, any person;

(1) “mandatory health or safety standard” means the interim menda-
tory health or safety standards esiablished by subchapters 11 and 111-of |
this chapier, and the standards promulgated pursuant to subchapter 1

" of this chapter;
(m) “Panel” means the 1menm Comphance Panel eslabhshcd by this

chapier; and
(n) “Administration” means the Mine Safety and Health Admmlstra-
tion in the Department of Labor. )
{0} “Commission” means the Federal Mme Safety and Health Rcvncw
Commission.
(Pub.L 91-173, § 3, Dec. 30, 1969, 83 Ste1. 743; Pub.L. 95-164, Title 1, § 102(b), Nov.
9, 1977, 91 S1a1. 1290.)

.

Historics] Note

1977 Amendment. Par. (3). Publ.
95-164, £ 102{b)(1), substituied “Secretary of
Lebor” for "Secretary of the Interior”.

Par. {(d). Pub.L. 95-164, § 202(b)(2), (4),
substitvied “supervises a coel or other mine or
2ny independent contracior perlorming servic-
es or consiruction a1 such mine” for “supervis.
es 8 co2l mine”.

Pars. (¢), (g). Pub.l. 95-164, § 102(b)(4),
added “or other” lollowing “cosl” wherever
appearing.

Par. (h). Pub.L. 95-164, § )02(b)(3) added
subpar. (1), designated ensnng provisions as
subpar. (2), 2nd, in subpar. (2), as.s0 designat-
ed, edded “For purposes of subchapiers 11, 11],
snd IV of this chapier,” following “(2)™.

Par. (j). Publ. 95-164, § 102(b}4), sdded
“or other” following “coal”.

Pars. (n), (0). Pub.l. 95-164, § 102(b)S),
edded pars. (n) and (o). .

Effective Dsie of 1977 Amendment
Amendment by Pub.l. 95-164 effective 120
days after Nov. 9, 1977, except as otherwise
provided, see section 307 of Pub.L. 95-164, set
oul = 8 noite vnder section 801 of this title.

Legislative History. For lcgislstive history
and purpose of Pub.L. 91-173, see-1969 US.
Code Cong. and.Adm.News, p. 2503. Sex, also,
Pub.l. 95-164, 1977 US Codi Cong:..snd Adm.
News, p. 3403, ~

Code of Federal Regulaetions

Black lunp benefits—Federal Cozl Mine Health and Safety Act of 1969, see 20 CFR 410301 et seq.
Independent coniraciors, general provisions, see 30 CFR 45.1 e1 seq.

Notes of D

Agency 2

Cosl or other mine 3
Imminem danger 4
Miner_5

Opernlor [

Untlorm construciion of deﬁnluons 1

16

ecisions

Work of preparing coal 7

1. Unlform construction of definitions

In light of different remedial purposes of the
subchapters of 1this chapier, comstruction
ploced on panicular definitions in one sub-

chapier cannot be- mechamcally applied 10 all

MlNERA'L LANDS AND MINING -ch.'z'z. &
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Termination of Advisory Commlum Ad-

" visory committees in exisience on Jan: 5, 1973, -

to terminste not lster than the expiration of
the two-yesr period following Jan. 5, 1973,
unless, in the case of 2 commitiee esiablished
- by the President or an officer of the Federal
. sGovernmeni, such commitiee is renewed by
" appropriste aclion ‘prior 1o the expirstion of
such rwo-year period, -or'in the case of & com-
minee estsblished by the Congress, its dura-
tion is otherwise provided by law. Advisory
commilices eswsblished after Jon. 5, 1973, 10
terminsie not Ister than the expiration.of the
1wo-year period bepinning on the date of their

MINERAL LANDS AND M]NING Ch. 22

A

. of the Fed:ral Government, such commitiee is

renewed by appropriste action prior to the

expiration of such two-yesr period, or in the
case of 3 commiltee established by the Con-

gress, its duration is otherwise provided by
lew. Sec section 14 of Pub.l. 92-443, Oct. 6,
1972, 86 Siat. 770,. se1 out in Appendix ‘2 to
Title 5, Government Org ion and Employ-

Code Cong. and Adm News, p. 2503. See, also,

Legislative History.. For legislstive history .
-and purpose of Pub.ll. 91-173, see 1969 US. |

Pub.l. 95-164, 1977 U.S.Code Cong. and Adm.

. establishment, unless, in the casc of  commit-
‘tec established by the President or on officer  News, p. 3401,

Cross lleferences

Esisblishmem of advisory cémmmee end review of standards, sec section 961 of this title.
Recommendstion of advisory commitiees appoxmcd under this section in promulganon of safety

rule, see section 811 of this title.

§ 813. Inspections, investigations, and'recordkeepirig .

{a) Purpases;'_ odvonce nolice; hequency'; guidelines; tight. ot occess

Authorized representatives of the Secretary or the Secretary of Heslth -

and Human Services shall make frequent inspections and invesiigations in
coal or other mines each year for the- purpose- of (1) obtaining, utilizing,
and disseminating information relating 1o health and safety conditions, the
causes of accidents, and the causes of diseases and physical impairments
originating in such mines, (2) gathering information with respect to. manda-

tory health or safety siandards, (3). determining whether an imminent -

danger exisis, and (4} determining whether there is compliance with the
mandatory health or safety siandards or with any citation, order, or
decision issued under 1his subchapier or other requirements of this chapier.
In carrying out the requirements of this subsection, no advance notice of
an inspection shall be provided 10 any person, except that in carrying out
the requirements of clauses (1) and (2) of this subsection, the. Secretary of
Health and Human Services may give advance notice of inspections.
carrying out the requirements of clauses (3) and (4) of this subsection, the
Secretary shall make inspections of each underground coal or other mine
in its entirety a1 least four times a year, and of each surface coal or other
mine in its entirety 21 jeast two times'a year. The Secretary shall develop

guidelines for additional inspections of mines based on criteria including,
bul not limited 10, the hazards found in-mines subject to this chapier, and
his experience under this chapier and other health and safety Jaws. For the

purpose of making any inspection or invesiigation under this chapier, the

Secretary, or the Secretary of Health and Human Services, with respect 1o
fulfilling his responsibilities under this chapter, or any authorized repre-
sentalive of the Secreiary or the Secretary of Health and Buman Services,
shall have 2 right of eniry to, upon, or through any coal or other mine.

{pb} Nolice ond heonng, subpoenos, wilnesses; contemp!

For the purpose of making any investigation of any accrdenl or other
occurrence relaling 10 health or safety in-a coal or other mine, the
Secretary may, after notice, hold public hearings, and may sign and issue
subpoenas for the attendance and testimony of witnesses and the produc-
tion of relevam papers, -books, and documents, and administer oaths.

30 '
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Note 17 :

rey Coal Co: v. Federal Mine Safery and Heslth
Review, C.A.7, 1984, 742 F.2d S89. )

. Minc safety off‘cnls mtmorandum. whlch
was writien sfier start of coal miner sirike and

- which celled. for spot inspections on week be-
Fore and week after strike ended did no1 modi-
fy provmons of section 613 of 1his title requir-

© ing rqzuhr mspecuons ‘of ‘mines and did not

preciude issusnce of citations for violsiions of

sofety swnderds found -during such regulsr
inspection. Sewell Coal Co.v. Federsl Mine

‘Safety & ‘Heshh Revlew Com'n, C.A4, 1982,

-686 F.28 1066,

38. - Salety orders
Under this scaion prov;dmg |ha| in the

event of an sccident occurring in 8 cosl mine,
represemative of Secrewry of the Imerior may -

jssur spproprisic orders to insure safery of
- sny persan in mine, mine may be closed upon
the " occurrence of “an asccident if luch is

§ 8]4 Cltalions and orders

M]NERAL LANDS AND MlNING Ch 2.2

-to sccompany federal mine mspetlor Mome- 3 dttmed spproprisie undtr circamstances. -

CF&l Sieel Corp. v. Monon C.A.10, 1975, 516
F.2d 868. - .

19. Accident npom b
To exient that civil pensliles nmposed »d-
minisiratively were based ‘on grand jury pro-
ceedings, plainiifl_indunry and iis foremsn
had no opponunity to contesy basis of sdmip-
istrative citstion, which-exposed them 10 sb-,’
sisntis} civil penshics with prospect of furnther -

‘findings of vnwarrented feilure 10 comply

with afely and heshh standards which might-
resuit in lerminstion of operstions on premis-
es, snd. there’ was prospect” of irrcparable -
harm, for purposes of injunctive relief, and’
samc was true of prospect of defendanyy’ pub- .

Ticstion of sccident report based on informs-
- tion- from grand jury’s secrel procecdings. | -
Kocher Coal Co. v. Manhull DC Ps. 1930 097 :

’F.Supp 73

lo] lswonce ond Iorm of cnaﬂom pvompi issuonce

~ If, upon inspection ‘or investigation, the Sccrcxary or his aulhonwd
‘represeniative believes that an operator of-a coal or other mine subject 10
this chapier has violaled this chapter, or-any mandstory health or safety
siendard, rule, order, or regulation promulgaled pursuant 10 this chapier,
he shall, with reasonzble prompiness, issue & cjiation 10 thé opersior.
Esach citation shall be in writing and shall describe with particularity the
nawre of the violation, including a reference 1o the provision of the
chapier, standard, rule, regulstion, or order alleged to heve been-violated.
1n addition, the citetion shall fix a reasonable time. for the abatement of the
violstion. The requirement for the issuance of .a citation with ressonable

prompiness shall not be a jurisdictional prerequisite 1o the enforcement of

,-any provision of this chapter.

lb) Follow-up inspections; tindings

1f, upon any follow-up inspection of 5 coal or other mine, an auvthorized

representative of the Secretary finds (1) that 2 violation described in 2
citstion issued pursuant to subsection () of this seciion has not been
1015lly abated within the period of time as originally fixed 1herein or as

subseguently extended, and (2) that the period of time for 1the abatement

should not be further exiended, he shall determine the exient of the ares
affected by 1he violstion and shall prompily issue an order requiring the
operator of such mine or his apent 10 immediately cavse 21l persons, except
those persons referred 1o in subseciion (c) of this section, 10 be withdrawn
from, and 1o be prohibited from entering, such area uniil an authorized

representative of the Secretary determines that <uch vmlauon has been

‘abated.

fc) :hempi persons
The following persons shall not be required to be: withdrawn from, or
prohibited from entering, any area of the coal or other mine <ub)ec1 10 an

order issued under this section:
38
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o

““1ary, 1o elimineic the conditien described. in-the order;

(2) any pubhc oﬂ” cial whose official duncs requ:re him 1o enter sucb

" gres;

- judgment of 1he operator or an suthorized rcpre.scnmnvc of the Secre-
tary, gualified 1o make such mine exeminstions or who is accompsnied”

by such 8 person and whose presence in such sres is necessary for the L

investigation. of 1he conditions described. in the order; and -
(4) any consuhanl 10-any of the forcgomg. _ -

“ 1d) Findings of violotions; withdrowol order

(l) I, "vpon sny inspection -of a coal or olhcr mmc, an amhonzed S

rcprcscmauvc of the Secreiary finds 1hal there has been & violstion of any

kmsndalory health or safety siandard, and. if he also. finds ths1, while the - -

" conditions created by such violation -do not ciuse immikent danger, | soch
vielation' is of such nature a5 could significanily end subsiantially contrib-
ute 10 the cause and effect of @ cosl or other mine safety or health- hazard,

&nd if be finds-such violation to -be causéd by an unwarrantsble fajlure of -

such operator 10 comply ‘with such mandalory heaith or safety siandards,
~ he shall include such finding in any citation given 1o the operator: vinder -
.. 1his chepier. M, éuring the same inspccuon or any subs¢quent msPccuon
" of such mine within 90 doys afier ihe issvance of .such citation,- an
suthorized represemative of the Secretary finds another. violstion of any .
mandatory health or safety standard and finds such violstion 1o be also
cavsed by an vnwarrantable Jsilure of such operator 10 so-comply, he shall
fonhwnh issue an order requiring the operator 1o cause all persons in’ the
area affecied by suich violstion, except those persons referred 10 in subsec-
" fion (c) of this section to be withdrawn from, end 10 be prohibited from
entering, such area until-sh authorized rcprcsemauve ‘of the Secrewary

determines thet such violation has been abated.

@) Ha withdrewal order with respeci 1o any ares in a cozl or other mine
has been issved pursvanl 10 paragraph (1), a withdrewal order shall
prompily be issued by an authorized representative of the Secretary who

finds vpon any subsequent mtpecuon the existence in such mine of viols-
tions similar 10 those 1hat resuited in the issvance of the withdroewal order
under paragraph (1) vntil such time as an inspection of such mine discloses
no similar violations. Following an m<pecnon of such ‘mine which dis-
closes no similar vielations, the provisions of paragraph {1) shall again be

applicable 10 that mine.
{e] Fotiem of violotions; abolement; lermination of pofiern
(1) }{ an operator has a patiern of violaiions of mandaiory heallh or
safety siandards in the coal or other mine which are of such nature as
could have significantly end subsianiially contributed 10 the csuse and
effect of coal or other mine health or safety hazards, he shall be given
written notice that such pattern exists.
~ days sfier the issvance of such notice, an suthorized representative of the
‘Secretary finds any violation of a mandatory health or safety standard
which could significantly and subsianiially contribute 10 the cause and
effect .of a coal or other mine safety or health hazard, the authorized
r:prescmauve shall issue an.order requiring the operalor to cause all

persons in the area afiecied by such violation, excep 1bose persons re-

30
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(1) any pcrson whose presence’ in such area js necessary, in, tbe‘ -

" judgment of the operstor or an authorized representative of the Sccrc .

{3) 2ny reprcsemauvc of the mirers.in such mine - who is, in the B

1, upon any inspeciion within 90
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- ferred xo.v in subsection (c) of this section, '!o..be withdrawn from, aﬁa'ao be

" prohibited from entering, such area until an suthorized representative of
the Secretary determines that such vioiation has been abated. | - ' -

" (2) If 8 withdrawal order with respect to any area in a cosl or other mine

- has been issued pursuant to paragraph (1), @ withdraws! order shall be

- issued by an suthorized representative of the Secretary who finds upon any

" svbsequent inspection the existence in such mine- of any violstion of .a

. mandstory heslth or safety siandard-which could significeinily and substan-
-tislly contribue 1o the cause and effect of a coal or other mine health or

- safety hszerd. The withdrawal order. shall remain in effect umil an
authorized representative of the

) _ has been absted:
"(3) M, upon 21 inspection of the entire coal or other mine, an authorized

representative of the Secretary finds no violations of mandetory health or

" safety standards that could significantly and subsientially contribute 1o the
couse and effect of a coal or other mine health end ssfety hazard, -the

pattern of violations that resulted in the .issuance of & notice under

peragraph (1) shall be deemed 10 ‘be terminsied end.the provisions of

paragraphs (1) and (2) shall no longer apply. However, if as & result of

subsequent violstions, the -operator reesiablishes 8 pattern of violalions, -

peragraphs (1) and (2) shall again be applicable to such operator.

(4) The Secreiary shall make such rules as he deems ne;:cssaxy to esteb-
“Tish criterie for determining when » pattern of violstions of mandatory
heslth or safety siandards exists. S . : :

{1} Respirobie dus! concenholions; dusi conwrol person or teom .

If, based upon samples taken, analyzed, and recorded pursuant 1o section
842(2) of 1his title, or samples 1aken during an inspection by an avthorized
representative of the Secrelary, the applicable limit on the concentration of
respirable dusi required 10 be maintained under this chapier is exceeded
and thereby violated, the Secrelary or his authorized representative shall
jssue a citation fixing a reasonable 1ime for the sbatement of the violatjon.

During such time, the operator of the mine shall cause samples described

in seciion 842(a) of this title to be 13ken of the affecied arez during each

production shift. 1f, vpon the expiration of the period of time as originally

fixed or subsequenily extended, the Secreiary or his suthorized representa-
1ive finds that the period of time should not be further extended, he.shall
determine the extent of the area alfecied by the violation and shall prompt-

ly issue an order requiring the opersier of such mine or his agent 1o cause .

immediately zll persons, except those referred to in subsection {c) of this
section, to be withdrawn from, and 10 be prohibited from entering, such
area until 1the Secretary or his authorized representative has reason to
believe, based on aciions taken by the operator, that such Jimit will be
complied with upon the resumption of production in such mine. As soon
as possible sfter an order is issued, the Secretary, upon request of the
operator, shall dispaich to the mine involved 2 person, or team of persons,
10 -the -extent such persons are availoble, who are knowledgeable in the
methods and means of controlling and reducing respirable dust. Such
person or team of persons shall remain at the mine involved for such time
as they shall deem appropriaie 10 assist the operator in reducing respirable
dust concemrations. While at the mine, such persons may require the
operaior 10 12ke such aciions as they deem appropriate to insure the health

- of any person in the coal or other mine.
40
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(9) Unﬁolnod miner . .
. (1) If, uvpon any mspccnon or mvesnganon pursuanl 10 seclion 813 of .
thls title, the Sccrczary or_an auvthorized representative shall find cmp]oyed
" a1 8 coal or other mine @ miner who has not received the Tequisite safety
training as determined under section 825 of this iitle, the Sccretaxy or an
authorized rcprcscmauve shall issue an order urider this section - which
declares such miner to be » hazard to himself and 10 others, and requiring
- that such miner be immediately withdrawn from the coal or other mine,.
and be prohibited from entering such.mine until en suhborized fepresents-

tive of the Sccretary
required by section 825 of this. title.

(2) No miner who'is ordered withdrawn from ® coal or other mine vnder

" peragreph (1) shall be dlscharged or otherwise discriminsted against be-

ceuse of such order; and mno miner who is ordered withdrawn from s coal .

or othey mine under parsgraph (1) shall suffer 8 loss of compensation .

" during the period necessary Tor such miner to receive such training and for
‘an authorized representative of 1he Secretary 10 deiermine that tuch miner-

_has received the reqmsuc training.

th) Dwrotion ol cﬂaﬂons and ordens .

Any citation or order- issved under this section shall reméin in effect unul
modified, terminated or vacated by the Secretary or his suthorized repre-
semative, or modified, terminated or vacsted by the Commission or ‘the

courls pursuant 1o seclion 815 or 816 of this title.
(PubL. 91-173, Tiile 1,- § 104, Dec. 30, 1909 83 Siat. 750; Pub.L. 95-164 Title 11,
§ 203, Nov. 8, 1973, 91 Sta1. 1300.) v

. . Hlnor]cnl Noie R
1977 Amendment. Subsec. {2). Publ. - opersior has » pruern of violstions of mends-

95-364 . subsiiied prowslons direciing the  1ory heshh or ssfety standards lor provisions

Secrewry 1o issuc B citetion 10 the opersior  senting o the reguisites of nolices and orders

based upon the beliel of the S:-cnury or his  jssued pursuant 1o this seciion.

. puthorized sepresentetive, sfier inspection o1

invesiigetion, thel there hes been » violption of X

thit chepter or eny mendaory heelth or selety subscc. (i) 83 (f). Formes subsec. (f), relating

siandsrd, rule, ordes, o1 sepulstion for provi- 10 the dthv:r): of notices and onzer.-.- issved

sions thet hsd reisied 10 the issusnce of 2 under this seciion, was incorporzied ino sub

withdrews} ordes vpon 3 finding thet an im- sec. (s).

minem denger existed. . Subsec. (g). Publ. 95-164 added subsec.
Subsee. (b). . Publ. §5- 164 subsiiivied pro lg). Former subsec. (g), relning 10 the modifs-

visions sening oul the sieps 10 be 18ken if, cation #nd 1eyminztion of nolice, wes incorpo
vpon eny follow-up inspeciion of & cop) or  TRied into subsec. (h).

other mine, the svthorized representative of g ybsec (h). PubL. 95-164 added subsec.

1he Secreipry finds 1hat § citetion violstion has th). Pyovisions of formes subsec. (h), which

relsied 10 sieps 10 'be 12hen when & condition

ol been sbeied and thet the 1ime for sbate-
ment should mot be extended lor provisions  ¢yucd which could not be sbated through the

tha1 hed set ovl the sieps 10 be tahen in the
case of ® violation that did no1 creaie an immi.

nem denges- .
Subscc. tc). Publ. 95-164 - redesipnated former subsec. (i) a2 (I).

peneral revision of subsecs. (6) and (e).

subsec. (0) 85 (¢). Former.subsec. (c) redesig- { .
neted {d). Effective Dste of 1975 Amendment.
Awmendment by Publ. 95364 clfective 320

Subsec. (). Publ. 95164 1edesipnated i ;
subsec. (€) 2¢ (d) end in subsec. (d) 25 so  day: alier Nov. S, 1977, eacept a¢ otherwise
redesipneted substituted reference 1o “citation” provided, sec seaiion 307 of Publ. 95-164, set
jor referenée 10 “notice”.  Former subsec. (d) 'OM as 2 nole undes seclion 80} of this rtle,
redesignsted (c). Lepislative Bistory. For lepisiative history

(4 Ty
i and purpose of Pub.L. 912173, see 1569 U.S.

Subsec. (¢). Pub.l. 95-164 substitoied pro-
Code Cong. 2nd Adm._News, p. 2503. See, also,

visions relpiing to the sieps 10 be 1oken if an.

43

determines that such ‘miner has rccc;ved the tm:mng o

Subsec. (f).” Pobl. 95-164 redesipnsied ’ )

vse of existing 1echnology, were covered in 1he .

Subsec. (). Publ. 95-164 redesipneted
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there are no excepiions for foult. Allied Prod-

ucts Co. v. Federsl Minc Ssfely and Health
" Review Commission, C.A.S, 1982, 666 F.2d 890.

Under this chapier, knowledpe of preshift

examiner of conditions wes imputable 10 coal .

" miné operstor, under common-lew principles

' 30 §815
6. Persons ordered withdrawn

" Mine Safety and Hezlth Administration in-
specior was puthorized 10 jssue postaccident

* order thet everyone be withdrewn from mine, |
including those persons normslly exempied .

from withdrews] orders._ Miller Min. Co., Inc.
v. ‘Federal Mine Safety .snd Health Review

of zespondest-superior. Poczhonias Fue] Co..

v. Andrus, C.A.4, 1979, 590 F.2d 95. o Com'n, C.A9, 1983, 713 F2d 487.

'§ 815.. Procedure for enforcement !

lo) Nonﬂc_éﬂ-on of clvil penclly; conlest

3{, .afier an.inspection or investigation, the Secretary issves a cilation or :
order vnder section 814 of this title, he shall, within 2 reasonable time afier -

the termination of such inspection or investigation, notify the operator by

centified .mail of the civil penalty proposed 10 be,assessed under section-
820(2) of this 1itle for the violation cited and thait the operator has 30 days

‘within which 10 nolify the Secretary that he wishes 10. contest the ciiation
or proposed. assessment of penalty. A copy of such notification shall be
sent by mail 10 the representative of miners in such mine. 1If, within 30
days from.1the receipt of the notification issued by the Secretary, the
operator fails 10 notify the Secretary that he intends 10 contest the citation
"or-the proposed assessment of penalty, and no notice is filed by any miner
or representative of miners under subsection {8) of this section within such
time, the citation and thé proposed-assessment-¢f penalty shall be deemed 2
final order of the Commission and not subject 1o review by any court or
agency. Refusal by .the operator. or his agent to accept cenified mail
containing a citation and proposed assessment of penalty under this subsec-
tion shall constitute receipt thereof within the meaning of 1his subsection.

|5) Foiluwre of operotor 1o conect violulior_\; noilfication; conieﬂ; temporory reliet

{3)A) I 1he Secreiary has reason 10 believe that an operator has failed 10
‘correct a violation fer which a citation has been issued within 1he period
permitied Jor its corsection, the Secretary shall notify the operator by
cenified mail of such failure and of the penalty preposed 10 be assessed
under seclion 820(b) of this title.by reason of such feilure and thai the
operator bas 30 days within which 10. notify 1the Secretary that he wishes 1o
contest 1he Secretary’s notification of 1he proposed assessment of penalty.
A copy of such notification of 1the proposed assessment of penalty shall at
the same time be sent by mail 10 the represemiative of the mine employees.
H, within 30 days from 1he receipt of notification of proposed assessrnent
of penalty issued by the Secrelary, the operator fails 10 notify the Secrelary
that he intends 10 conlest the nolification of proposed assessment of
penalty, such notificztion shall be deemed = final order of 1the Commission
and not subject 10 review by any court or agency. Refusal by 1he operator
or his agent 10 accepi certified mail comaining a notification of proposed
assessment of penalty issued under this subsection shall constitute receipt

thereof within the meaning of this subsection. »

{B) 1n determining wheiher 1o propose a penalty 10 be assessed under
section 820(b) of 1his tiile, the Secretary shall consider the operator’s
history of previous violations, the appropriateness of such penalty 10 1he
size of the business of 1he operator charged, wheiher the opersior was
negligent, the effect on ithe operator's ability 10 continue in business, 1he
gravity of the violation, and the demonstrated good faith of the operator

30U.E.C.A. §§ 801 to End—3 . 43



charged in anemplmg 10 achlevc rapld cornphance after nonfxcauon of a

violation.
2) An applicant may file wnh the Comm:ssxon a written request that the

Commission grant temporary relief from any modification or termination’
of any order or from any order issued under section 814 of this title -

ogether with a detajled statement giving the reasons for ‘granting such
relief. The Commission may grant such relief under such conditions as it

may prescribe, if—
(A) 2 hearing has bcen» held in wh)ch all pamcs ‘Were given an

. opportumiy 10 .be heard;
(B) the applicant shows that there s substantial likelihood that the
findings of the Commission will be favorable to the applicant; and’
{C) such rehef will not adverscly aflect 1he health and safety of
miners.

"No temporary relief shall be granted in the case of a cilation issued under
subsection (a) or (f) of section 814 of this title. The Commission shall

provide a procedure for expedited consideration of applications for lempo-

rary relief under this paragraph.
{c) Discriminalion o1 mierielence pyohlbﬂed complolnt inveshgohon deiermlno-
tion; heoring

(1) No person shall dxscharge or in any manner dlscnmmalc against or
cause 10 be dlscharged or cause discrimination agamst or otherwise inter-
fere with the exercise of.the siatutory nghts of any miner, representative of
miners or applicant for employmem in_.any coal or other mine subject 10
this chapier because such miner, representative -of miners or applicant for

employment has filed.or made.a complaint undey or related 10 this chapter,.

inciuding a complaint noufymg the operator or 1he opérator’s agent, or the
representative of the miners a1 the coal or other mine of an alleged danger

or safety or health violation in a coal or other mine, or because such miner,.

representative of miners or-zpplicant for employment is the subject of
medical evaluations and polential transfer under a standard ‘published
pursuant to section 811 of this iitle or because such miner, representative
of miners or applicant for employment has instituted or caused to be
insiituled any proceeding under or related 1o this chapier or has testified or
is about 10 testify in any such proceeding, or because of the exercise by
such miner, representative of miners or applicant for employment on
behalf of himself or others of any siatwory right afforded by this chapier.

(2) Any miner or applicant-for employment or represeniative of miners.
who believes that he has been discharged, inerfered with, or otherwise
discriminated against by any person in violation of this subsection may,
within 60 days after such wiolalion occurs, file a complaim with the
Secretary alleging such discrimination. Upon receipt of such complaint,
the Secretary shall forward a copy of the complainit 10 the respondent and
shall cause such investigation 10 be made as he deems appropriate. Such
investipation shall commence within 15 days of the Secretary’'s receipt of
the complaint, and if the Secretary finds that such complaint was not

frivolously broughi, the Commission, on an expedited basis upon applica-

tion of the Secretary, shall order the immediate reinstatement of the miner
pending final order ‘on the complaint. If upon such investigation, -the
Secretary determines that the provisions of this subsection have been
violaled, he shall immediately file a complaint with the Commission, with

service upon the alleped violator and the miner, applicant for employment,’

or represemative of miners alleging such discrimination or interference
44 '
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and. propose an order grammg appropna!c rellcf “The Commission shzﬂ‘
afferd an opportunity for-a hearing {in accordance -with-section 554 of Title
5 %ot without regard 1o subsection (8)(3) of such: -section) and- thereafier'
shzﬂ! Jssue an-order; based ppon findings of fact; affirming, rnodlfymg, or
vacating the Secretary’s proposed -order, or- directing other ‘appropriate
relief.” -Such order shall-become final 30 days-after .its jssvance. The
Commission shall have authomy in such -proceedings-10 requirg a-person
committing # violation of this subsection:1o 1ake such. affirmative. action to
. sbate the violstion as the: Commission deemis appropriste, including, but
not- Jimited t0, the rehiring or reinsisiement of the miner 1o his former

pesition with back pay and interest. - The complaining miner, applicant, or -

representative of miners- may present additional evidence on his own
behalf during any hearing held pursuant 10 his? paragraph

o 13) Within 90 days of the receipt of a complaml filed under paragraph
(2), the Secretary shall notify, in writing, the miner, applicant for employ-
ment, or representative of miners of bis-deiermination whether 2 viclation
has occur.red -Jf the Secretary, upon investigation,.-determines that. the
provisions -of 1bis subsection have not been violsted, the complainent shall
have the right, within-30 days of notice of the Secretaxys delermination, 10
file an action in liis own behalfl before the Commission, charging discrimi-
natjon or interference in violation of paragraph:(1): The: Comnission shall
afford an epportunity for a hearing (in accordance with section 554 of Title
5 but without. regard 1o subsection (a)(3)-of such section), and thereafier
shall -issue. an-order, based upon findings of fact, dismissing or susiaining
the complainant’s charges and, if ‘the charges are ‘sustained, granting such-
relief as it deems appropriate, including, but_not. hmncd 10, an order
requiring the rehiring or reinstatement of the miner 10 his former position
with back pay and interest or such remedy as may be appropriate. Such
order shall become final 30 days aher i1s issuance. “"Whenever 2n order is
issued sustaining 1he complainant’s charges under this subseciion, a sum

equai to the agpregate amount of 2l costs and expenses (3ncluding attor-

ney's dees) as determined by the Commission to- have been reasonably
incurred ‘by the miner, applicant for employment or representative of
miners for, or in connection with, the institution and prosecution of such
proceedings shall be assessed against the person committing such violation.
Proceedings under 1his section shall be expedited by the Secreiary and the
Commission. Any order issued by the Commission under this paragraph
shall be subject 10 judicial review in accordance with section 816 of this
1ide. Violations by any person of paragraph (1) shall be subject 1o the
provisions of sections 818 and 820(a) of 1his title.

1d) Contesi proceedings; hearing; findings ol fact; oftiimonce, modificotion, o1
vacolul of citalion, ordel, or pvoposed pencity; procedure betore Commis-
ston

I, within 30 days of receipt thereof, an operator of a coal or other mipe
notifies the Secretary that he intends 10 contest the issuance or modifica-

tion of an order issued under section 814 of this title, or citation or a

notification of proposed assessment of a2 penalty issued under subsection

(a) or {b) of 1his section, or the reasonableness of the lengih of abatement

1ime fixed in a ciiation or modification thereof issued under seciion 814 of

this 1itle, or any miner or representative of miners notifies the Secreiary of
an intention 1o contest the issuance, modification, or termination of anv
order issued under section 814 of this 1itle, or the reasonableness of the
lengih of time set for abastement by a citation or modification thereof
jssued under section 814 of this title, the Secretary shall immediately advise
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the Commission of such noufxcanon, and the Comm:ss:on shall afford an

opportunity for a hearing (in accordance with section 554 of Title 5, but
without regard to subsection (a)(3) of such seclion), and thereafier shall
issue an order, based on findings of fact, affirming, modifying, or vacating

the.. Secretary’s citation, order, or proposed penalty, or directing .other -

appropriate relief. Such order shall become final 30 days-after its issuance. .

The rules of- procedurc prescribed by the Commission shall provnde affected -

- miners or representatives.of affected miners an opportunity 1o participate

as parties 10 hearings under 1his section. The Commission shall iake
whatever actien is necessary to expedite proceedings for “hearing appcals of
orders issued under section 814 of this title, '

(Pub.L. 93-173, Title 1, § 105, Dec. 30, 1969, 83 Siai. 753 Puh.L. 95—]64 Title ll '

§ 201, Nov. 9, 1977, 51 Stat. 1303.)
) So in original. Probebly shovld be “this"™.

Historical Note

d Subsec. {8). Publ. Subsec. (). Publ. 95-164 added subsec.
{c). Former subscc. {c), direciing the Secpe-

1977 A

95-164 substitnied provisions under which the
Secretery must nolify the operator of the civil
pcnshy he proposes 10 assese following the
issuance -of 2 citation or order and the opera-
1or must give notice that he will comest the
citation o1 proposed assessment for provisions
under which an operator was required 10 ap-
ply for review of an order issued under section
£14 of this title and vnder which en investigs-
tion was made, hearings held, end information
presented,

Svbsec. (b). Pub.L. 95164 subsmmed pro-
visions relsting 1o the steps 10 be wken follow-
ing the failure of the operator to correct violz-
tions, including provisions relating 10 1empo-
rary relief formerly conzined in subsec. (d),
for provisions requiring the Secretary 10 make
findings of fact and to issue 2 written decision
upon receiving !he report of an investigation.

tery 1o 1ske -action under this section -as
prompily as possible, was incorporated mlo a
part of par. (3).

Subsec. (d).” PubL. 95-164 sdded subsec.

(d). Former subsec. (d) redesignasied (b)2).

‘Effective Dste of 1977 Amendment.-
Amendment by Publ. 95-164¢ effective 120.
days after Nov. 9, 1977, except as otherwise .
provided, see scciion 307 of Pob.L. 95-164, set
out as » note under section BO1 of this title.

Ltpislnlv: Bistory. For legislative history

and purpose of PubL. 91-173. sec 1969 U.S.

Code Cong. 2nd Adm.News, p. 2503. See, slso,
Pub.L. 95-164, 1977 US.Code Cong. and Adm.
News, p. 340).

Cross Relerences

Judicisl review, see seciion 816 of this titje.

Modification, termination or vacsiion of citetions or orders pursuant 10 this seciion, see ‘section

. 814 of this-itle.
Pcnallies. see section 820 of this itle.

Code of F'edera) Regulotions
Civil penaliics for violetions of the chcra] Mine Safety end Heahh Act of 1977, sec 30 CFR Chap

1, Subchap. P.

. General prectices end procedures, see 20 CFR 2700.1 &1 scq

Miners’ represemstives, see 30 CFR 40.] et seq.

Responsibilities end conduct of employees, see 29 CFR 2702.] el seg.

Notes of Decisions

Activitles csusing discharge
Generally &
Closing down machinery 7
Lsbor disputes §
Refuss) 10 obey orders 9
Refuss] 10 work 10
Reporting of hazard - 13
Voluntary resignation 12
Bsck pey and interest 14
Burden of proof 18

discharge 7
Construction
Evidence considered by rommlssion 19
Hearing
Genarnll\ 13
Neccssil\ of request 17
Injunction 20
Labor disputes, acilvities causing discharge

8

Closing down mechinery, atl)vh)u causing
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‘with them meaningful risk of erroneous depri-

" vation in that adminisirative review of field
investigators’ credibility determinations was

- on paper record and posiorder hearing in
which opersior was limited to challenging

whether determination that mines’s complaim

- was not_frivolously brought did not serve 1o

correct erroncous credibility deverminations.

Southern Ohio Cosl Co. v, Donovan, D.C.Ohio
1984, 593 F.Supp. 1014, affirmed 774 F.2d 693.

17. «=— Necessity of reguest .
This seclion providing 1that penalty may be
assessed against cosl mine operator only afier
" the opera107 has been given an “opportunity”
for @ public hearing docs no1 require Secretory
10 grant & formsl hesring in sbsénce of re-
guest for hearing. Nationsl Independent Coal
Operators Ass'n v. Kieppe, Dist.Col.1976, 96

S.C1. 809, 423 U.S. 388, 46 L. EA.2d S80.
" Regulations of Secreiary of Interior estab-
lishing procedures for of civil pen-
shies for violetion of mandstory hepith and
safety standsrds in coel mines did not violate

this chapier where they provided for imposi- .

“tion of penelty withon! 2 forms] hesring in
sbsence of request for such by the opersior,
but made formal adjudicetion- gvailable 10
mine opcrator who cither contested occur-
rence of violetion or co;ucsu:d algoum ol';g;
posed penslty. Nationse! Independent Coa
erslor')sxAss"Z v. Monon, 1974, 494 F.2d 987,
161 US.App.D.C. 68, affirmegd 96 S.C1. 809, 423
U.S. 386, 46 L.Ed.2d 580.

18. Burden of proof :
- Under this chapier, sdministrative law judge
2nd Federal Mint Safety and Health Commis-
sion properly relicd upon Pasuls est, under
which, in & “mixed motive” case, although
compleinent must beer ultimate burden of
persussion, employer, 10 sust2in effirmative
defense, must prove by preponderance of sl
evidence that, elthough pon of his motive was

_MINERAL LANDS AND MINING Ch. 22

o ) : )
" unlawful, he was also motivaled by miner's

unprotected aclivities and would have weken
adverse ‘action ageins! miiier in any evenmt for
unprotecied-sctivities alone. Boich v. Federal

Minc Safety and Health Review Com'n, C.A6,

J9E3, 719 F.2d 194.
’9' '_I) P e, ".: by C 1 F?

In light of un&erlying concerns of this ch.-p-'

ter of not only how dangerois a condition
mey be to warrant an employee waiking ofl
the job but slso general policy -of antireislia-
tion, and’in light of fact thet 'considerstions
‘underlying standerds ‘of gravity of injury in:
this chapler and in wage agreement were dif-
ferent, arbitrator’s decision thal allegedly ab--
normsl noise produced by continuous- miner
machine operated by employee did not war- -

yant employee's leaving the job was not bind. - _-

ing on adminisirative {sw - judge or on_the
Commission. Consolidarion Cos! Co. v. Mar-
shall, C.A.3, 1981, 663 F.20 1211.

Adminisirative law judge considering appli-

- cation slleging employment discriminstion be-
-cause of miner’s safety complaint may not find-

violstions of mendstory ssfely siendards our-
side the particulsr siatutory procedure crested
for adjudication of safety violstions. Baker v.
U.S. Dept. of interior Bd, of Mine Operstions
Appesls, 1978, 595 F2d 746, 193 U.S.App.D.C.
36). :

2. Injunction

I coal mine owner ar operator could dem-
onsirate, in peniiculer faciusl comext, that ir-
reporsble herm would be done by failure of
she Secretary of the Interior 10 vilize his dis
crelion in order 10 provide heering before
mine closure order was issued and that no
counierveiling interests of safety were in-
volved, injunctive power of court could be’
invoked. Lucas v. Morton, D.C.P2.1973, 358

FSupp. 900.

§ 816. 1udicial review of Commission orders

o) Pelition by peison cdvesely ottected o1 oggrieved; temporory relief
(1) Any person adversely affected or aggrieved by an order of the

Commission issved under this chapter may obiain a review of such order in
any United States court 'of appeals for the circuit in which the violation is
alleged 10 have occurred or in the United States Court of Appeals for the
Disirict of Columbia Circuit, by filing in such court within 30 days follow-
ing the issuance of such order a wrinen petition praying that the order be
modified or set aside. A copy of such petition shall be forthwith transmii-
ted by the clerk of the court 10 the Commission and to the other parniies,
and thereupon the Commission shall file in the court the record in the
proceeding as provided in section 2112 of Tille 28. Upon such filing, the
court shall have exclusive jurisdiction of the proceeding and of the gues-
tiops determined therein, ang shall have the power 10 make and enter upon
the pleadings, 1estimony, and proceedings set forth in such record a decree
affirming, modifying, or seiting aside, in whole or in pari, the order of the
Commission and enforcing the same to 1he extent that such order is
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affirmed or modified. No objection 1ha1 has not becn urged before the
Commission shall be considered by the court, unless the failure or ncglect '
. to urge. such objection shall be excused because of extraordinary circum- -
stances. The findings of the Commission with respect 16 questions of fact,
if supported by substantial evidence on the record considered as a whole,
shall be conclusive. 1 any party shall -apply 10 the court for leave 10
adduce additional evidence and shall show 10 the satisfaction of the court

. that such additional evidence is material and that there: were reasonable

. grounds for 1he failure 10 adduce such evidence in the hearing before the
Commission, the court may order such additional evidence 10 be taken-
before the Commission and 10 be made 2 part of the record. The Commis- -
sion may modify._its findings as to the facts, or make new findings, by. -
reason of additional evidence so 1aken and filed, and it shall file such
» modified or new findings, which findings with respect-1o questions of fact, -
if supporied by substantial evidence on ihe record considered as a whole,
shall be conclusive.- The Commission may modify or set aside its original
order by reason of such modified or new findings of fact. Upon the filing
of the record after sich remand proceedings, the jurisdiction of the court’
shall be exclusive and its Judgmem and degree ! shal] be final, except that
the same shall be subjecl 1o review. by the Supreme Court of the Unned
States, as provided in section 1254 of Title 28. '

- {2) 1n 1he case of a proceeding 10 review any order or decision lssucd by

the Commission under this chapter, except an order or decision pertaining
"10 an order issued under section 817(a) of 1his title or an order or decision
periaining 1o a cilation issued under section 814(a) or (f) of 1his title, the
“couri may, under such conditions as it may prescribe, grant such tempo-
rary relief as i1 deems appropnme pending fina] derermination of the
proceeding, if—

(A} all parties 10 the proceeding have been notified and given an .
opporiunily 10 be heard on a request for temporary relief;

(B) the person requesting such relief shows that there is a substantial
likelihood that he will prevail on the merits of the final determination
of the proceeding; and :

(C) such relief will not adversely affect the health and safety of .
miners in the coal or other mine.

{3) In the case of 2 proceeding 10 review any order or decision issued by
the Panel under this chapier, the court may, under such conditions as 1t
may prescribe, gram such temporary relief as it deems appropriate pendmg
final determination of the proceeding, if—

{A) all pariies 10 the proceeding have been notified and given an
opportunity to be heard on a request for temporary relief; and

{B) 1he person requesting such relief shows that there is 2 subsiantial
likelihood that he will prevail on 1the meris of the final delermination
of the proceeding.

ib] Petition by Secielory tor review or enforcemeni ot tinal Commission orgers

The Secretary may also obiain review or enforcement of any final order
of the Commission by filing a petition for such relief in the United States
court of appeals for the circuit in which the alleged violation occurred or in
1he Count of Appezls for the Distric1 of Columbia Circuit, and the provisions
of subsection (a) shall govern such proceedmg< 10 the exient apphcable i
0 pefition for review, as provided in subsection (a) of this section, is filed
avithin 30 days after issuance of the Commission’s order, the Commission’s -
3mdmgs of faci and order shall be conclusive in connecuon with any
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- Note 14 7
ment of discharged miner was not moot even
though new regulations governing 1emporery
reinstatement had been promulgated where
operator's challenge was based on fsilure of
Commission 10 hold 2 hearing before ordering
temporery reinstatenient and new regulations
did not require hearing‘prior 1o temporsry
reinsiztement. Souvthern Ohio Coal Co. v.
Donovsn, D.C.Chio 1984, 593 F.Supp 1014,
effirmed 774 F2d €93.. .-

De novo hearing in the district coun with
respect to enforcement of civil penslties as-
sessed under this chapier is not limited 10 the
amount of penslties but may include the issue
of ligbility. US. v. Fowler, D.C.V2.1980, 484.
F.Supp. 843, offirmed 646 F.2d 859.

" Orders 10 withdraw el}. mincrs pending ter-
minstion of an imminent danger gre reviews-
" bic by the Coun of Appcals whereas orders 10

pay civil penaliies becpuse of violaiion of man-
_ datory sisnderds under this chepier including
violations for which ro withdrawa] order was
issued, sre reviewsble in the disirict courts.
Andrus v. Double “Q~, Inc., D.C.Tenn.1977, 466
FSupp. 8, sffirmed 617 F.2d 602, cenijoreri
denied 10] S.CL. 355, 449 U.S 952, 66 1. Ed.2d

215.

-12.  Admissibility of evidence

Despite’ coniention thsat site where accident
occurred was @ mining facility and thus was
regulsted by 1the Mining Enforcement Seofety:
Administretion end not by the Occupstions]
Sefety and Heslth Adminisiration, it wes not
error for disirict’ court 10 allow Occupstional
Safety and Heslth Adminisiration regulmions
inlo evidence, in suil by employer of indepen-
den1 coniracior 10 recover from owner’s man-:
aging sgem for injuries sustained 21 job site,

where it was unciear whether the bridge that -

the employee was painting 81 the time of the
accident was & mine and thus actually regulat-
ed by Mining Enforcement Salety Adminisira-
tion snd where Occupation2l Safety snd
Heslth Adminisiration regulations were appli-
cable 10 electrical subsiations and the bridge
which the employee was painting was directly
oves ®n electrical subsiation. Vagle v. Pic-
kands Mather & Co., C.A.Minn.1979, 611 F.2d

’,'1121'2, certioreri denied 100 S.C1. 704, 444 US,

1033, 62 L.Ed.2d 669.

" MINERAL LANDS AND MINING Ch.22

Cour, in reviewing Interior Bosrd of Mine .

Operations Appeals’ decision that conditions in
mine, a1 time withdrawsl order was issued,
constituted an imminent danger to safety of
miners, was required to eppraisc the evidence
in light of the entire recdrd, taking into ac-
count 2 ‘contrary report of the administrative
law judge. Freemsan Cos) Mine. Co. v. Interior
Bd. of Mine Opcrnu-ons Appeals, C.A7, 1974,

504 F2d 741. .- .

13. Remand

Although Court of Appeals concluded thet
findings were supporied on record and af.
firmed withdrawal order of Mine Ssfety and:
Health Administration besed upon finding of
“imminent danger” concerning strenpth of
barrier piller which sepersted cozl mine sub-
Jject 10 order and adjecent mine. which had
filled with water, court was cmpowered to
remend for sdditional evidence concerning
condition of barrier pillar, where there had
been 8 delay of more then one year since entry
of withdrewal order snd conditions at .mine
remained the same. Westmorland Cosl Co. v.
Federal Mine Safety and Health Review Com-
mission, C.A.4, 1979, 606 F.2d 417.

14. Suay of order

1n event that Secretary, which had issued 3
notice of violation againsi coal compeny be-
cause of excessive noise, issued 8 closure order
which would become effective before the coal
company was accorded ®n adminisirative
hearing on clsim thet its use of carmulfs plan
abated the violstion, company could apply 10
coun lor » siay of that order pending such
heering. Kanewhs Coel Co. v. Andurs, C.A.4,
1977, 553 F.2d 361. )

Cosl mine operator could, coniemporaneous
with appea) 10 Secretary from issuance of no-
tice of violetion and four withdrawal orders
by represeniative of the Secretary, have ap-
plied for 2 temporery siay of the notice and
orders of withdrawal end il such 1emporary
relief had been denied him, he could then, bul
only then, heve appcaled 10 1he Court of Ap-
pesls, not the district coun, for reliel.
Morton, C.A.W.V2.1975; 529 F.2d ¢01.

§ 817. Procedures 10 counteract dangerous conditions

(o) Withdrowol orders

1, upon any inspection or invesiigation of a coal or other mine which is
subject 10 1his chapter, an authorized represeniative of the Secretary finds
that an imminent danger exists, such representative shall determine the
exient of the area of such mine throughout which the danger exists, and
issue an order requiring the operator of such mine to cause all persons,
except those referred 10 in section 814(c) of this title, 10 be withdrawn
from, and 10 be prohibited from entering, such area until an authorized
represeniative of the Secretary determines that such imminem danger and
the conditions or practices which caused such imminent danger no longer
exist. The issuance of an order under this subsection shall not preclude the
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issuance of a citation under séction 814 of lhls title-or the proposmg of a

penalty under section 820 of 1his title. . ‘

lb) Nolice Oo mine Opeuoioxs. turther mveshgohon. hndings ond decision by
5ecretury

(1) if, upon any inspection of .2 coal or other mine,” an autbonzed '

. representative of the Secretary finds (A) 1that conditions exist therein which
have not yet resulted in an imminent danger,. (B) that such conditions
cannot be efiectively abated through the use of existing technology and (C)

that reasonable assurance capnot be provided that the continvance of

mining operations under such conditions will not resull in an imminent.
danger, bhe shall delermine the area throughow which such conditions

exist, and thereupon issue a notice 10 the operaior of the mine or his agent -~ ~

of such conditions, and shall file & copy thereof, incorporating his findings
therein, with the Secreiary and with the représentative of the miners of

such. mine.
further .investigation 10 be made as he deems appropriate, including an

opportunity for the operator or a representative of the miners 10 present .

information relating to such notice.

(2) Upon the conclusion of an investigation pursvant 1o paragraph (1),
and an oppornunity for a public bearing upon request by any interested
pany, the Secrelary shall make findings of faci, and shall by decision
incorporating such findings therein, either cancel the notice issued under
1his subsection or jssue an order requiring the operator of. such mine to
cause all persons in 1he area affected, except those persons referred to in

subsection (¢) of seciion 814 of this title 10 be withdrawn from, and be .

prohibited from €mering, such area uniil the Secretary, afier a public
hearing affording all ineresied persons an opportunity 1o present their
views, determines that such conditions have been abaied. Any hearmg
under this paragraph shall be oI record and shall be subject 10 seciion 554

of Title 5.
{c) Form and confeni of orders

Orders issued pursuami 10 subsection (a) of this section shall comain a

detailed description of the conditions or practices which cause and consti-
tute an imminem danger and 2 description of the area of the coal or other
mine from which persons must be withdrawn and probibited frem enter-
ing.
10) Findings: durotion of oigers - )
Each finding made and order issued under this seciion shall be given
prompily 10 the opersior of the coz] or other mine 1o which i1 pertains by
the person making fuch finding or order, and all of such findings and
orders shall be in writing, and shall be sipned by 1the person making them.
Any order issued pursuam 1o subsection {a) of 1his section may be modified
or terminated by an suthorized representative of the Secretary. Any order
jssued under subsection {a) or (b) of 1his section shall remain in effect uniil
vacated, modified, or 1erminated by 1he Secretary, or modified or vacated
by the Commission pursuant to subsection (e) of this section, or by the
couris pursuant 10 section 816(a} of this itle. :

te] Reinsiciernent, moditication, ond vacoilur of orders
{1) Any operator notified of an order under this seciion or any represent-

ative of miners notified of the issuance, modification, or termination of

such an order mayv app]v 10 the Commission wnhm 30 davs of such
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- not dlrccdy involved in the daily operauons of xhc coal or othcr mine, there

shall be filed with the Secretary the name and address of such person and

. the name.and address of 2 principal official of such person who shall have.

overall responsibility. for 1he conduct of an effective -heslth and safety”

- program at any <oal or- -other mine subject to the control-of such person, L
and such official shall receive a copy of any notice, order, citation, or -

decision issued affeclmg any such mine. The mere designation of 2 health

and safety official under this subsection shall not be copslrued 85 makmg .

such official sub_]ect to sny penalty under’ this chapter.
(Pub.L. 9]-173 Tlﬂcl § 109, Dec. 30, 1969, 83 Sm. 56; Pub.l.. 95—164 Tlllc n,

_‘-§ 201, No\I.9 1977, 91 Sien. 1310)

Hlslorlul Note

1977 Amendment. Publ. 951064 subsiitul-
ed provisions relsting 1o the posting of orders
and decisions for provisions senting out an
enumeration of penshies, which provisions, as

, were lramfemd 10 seclion $20 of lhis

- title.
Effective  Date

of 1977 Amendment.

days sher Now. 9 1977, ucepl as olberw;u L
" provided, sec section 307 of Publ. 95-164, set

oul_as s _note under section 801 of this title.

" Legiskotive thry For legisistive history

and purpose of Publ. 91-173, sec 1969 US.
Code Cong. snd AdinNews, p. 2503, See; aiso,

Publ. §5-164, 1577 U.S Code Cong and Adm. .
- News, P 3408, T )

. Amcndmenl by Publ 95564 eflective 120
' Code: of Federal Regulstions

Lepl uicnmy, nonﬁnuon of, sce 30°CFR 41.1. ct_seq
Miners” represenuatives, see 30 CFR 40.1 €1 3eg.

§ 820. renzliies . -
{6} Civil penolly tor violotion of mandoiory heolih or solely standoros
The operaior of 2 coal or other mine in which 2 violation occurs of a

mandstory hezlih or safety standard or who violstes any other provision of )

this chapier, shell be assessed a civil penalty by the Seeretary which penalty
shall not be more than §10,000 for each such violstion. Esach occurrence

of- s violstion of & mandatory heslth or safcly slandard may constitute a

separale offense.
(b} Civil penolty 1or foilure 10 conec? violotion for which chalion hos been issued

_ Any operator who fails 10 correct 2 violation for which 2 citation has
been issued under section §14(a) of this titie within the period permited
for its correclion may be assessed a civil penalty of not more than $1,000

for each day during which such failure or violation continuves.

ic) Liobility of corporcie diveciors, oflicers, ond ogents

Whenever 2 corporate operator violales a mandatory heahth or safety
standard o1 knowingly violates or fails or refuses 10 comply with any order
jssued vnder this chapier or any order incorporated in a-final decision
issued under this chapier, except an order ]ncorporaled in a decision issued
under subsection {a) of this section or seciion 815(c) of this title, any
direcior, officer, or agent of such corporation who knowingly authorized,
ordered, or carried out such violation, failure, or refusal shall be subject to
the same civil penalties, fines, and imprisonment that may be imposed
upon a person under subsections (a) and (d) of this section.
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§ 823 Federal Mme Safety and Health Review Comm)ssmn -

(a) fsiobmhmem membership, chamnon .
The Federal Mine. Safety and Health Review' Commxssnon is hercby

esiablished. The Commission shall consist of five members, appointed by

_the President by and with.the advice and consent -of the Senate, from
among persons who by reason of treining, education, or experience are
- qualified to carry out the functions of the Commission tinder this chapter.
The President shall dcsngnale one of lhe mcmbcrs of lhc Commlssron 1o

_ serve .as Chamrmn
4b) Jerms; penonnel odm!nlmcmve low ;uoges
" (1) The terms o! the members of lhc Commnsswn shall be six ycars

excepl that— .
{A) members of the Commlss»on first nakmg office sfier Novemnber 9

]977 shell serve, as designated by the President st the time of appoint-

ment, one for & term of two yesrs, two for ® term of four years and two

for » term of six years; and

(B) @ vacancy caused by the death, rcslgnanon, or removal of any
member.prior 10 the expiration of the 1exm for which he was appomled
shall be filled only for the remainder. of such unexpired term.

Any member of the Commission may be rcmovcd by the - President for
incHiciency, neglect of duty, or malfcasancc in office.”

{2) The Chairman shall be respons)ble on behal of the Commission for
the administrative opcranom ‘of the Commission. The Commission shall
appoint such employees as it deems necessary to assist in the performance
of 1the Commission’s funciions and 1o fix their compensation in accordance
with the provisions of chapter 51"and subchapier 111.of chepter 53 of Title
5, relating 10 classification and general pay rates. Upon the effective date
of the Federal Mine Safety and Hezhth Amendments Act of 1977, the
administrative Jaw judges assigned to the Arlingion, Virginis, facility of the
Office of Hesrings and Appeals, United Siates Department of the Interior,
shall be amomatically wansferred in grade and position 10 the Federal
Mine Safety and Health Review Commission. Notwithstanding the provi-
sions of section 559 of Title 5, the incumbent Chiel Adminisirative Law

Judpe of the Office of Hearings and Appeals. of the Depariment of the

. Interior assigned 1o the Arlingion, Virginia facility shall have the option, on
the efiective date of the Federal Mine Szfety and Health Amendmenis Act
of 1977, of iransferring 10 the Commission as an adminisirative law judge,

n the same grade and position as the other adminisirative law judges. The

i 4
. .adminiswative law judges (except those presiding over Indian Probate

Matters) assigned 1o the Western facilities of the Office -of Hearings and
Appesals of the Depariment of the Interior shall remain with that Depart.
mem 21 their present grade and position or lbey shall have the right io
transfer on 2n equivalent basis 10 that extended in this paragraph 10 the
Arlingion, Virginia administrative Jaw judpes in accordance with proce-
dures established by the Direcior of the Office of Personnel Management.

The Commission shall appoint such additional administrative law judges as

it deems necessary 1o carry out the funciions of the Commission. Assign-
ment, removal, and compensation of adminisirative law judges shall be in

accordance wﬂh sections 3105, 3344, 5362 and 7521 of Tnle 5.
68 '
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Ch. 22 MiNE'&!FETY AND HEALTH

' " ic) Delegation of powers

- The Comimission js authorized 1o delegate 10 any group of three or more - -
members any or &ll of the ‘powers of the Commission, except that two -

‘members shall’ constitute & guorum of any group dcs)gnaled pur&:am 1o

- this pamgraph.
ld) Proceedlng: belore odminimoﬂve Oow Judge; odministictive nm

(1) An sdministrative Jew judge appointed by the Commxmon to héar
matiers under this chapter shall hesr, end make ® determination vpon, any "
proceeding institvied before the Commission and any motion in connection -
therewith, essigned 10 such séminisirative law judge by the chief sdminis-~ - - - -
trative Jaw judge of the Commission or by the Commission, and shell maeke -

The -~

a8 decision which constitnes his final disposition of the proceedings.
decision of the sdministrative Jaw judge of the Commission shall become

“the finsl decision of the Commission 40 deys sfier its issuence unless
within such period the Commission has directed that such decision shall be -

- reviewed by the Commission in accordance with paragraph (2). An.admin-.
istrative law judge shsll not be assxgncd to prepan 8 ncommcnded deci-

* _sion under this chapier.
{2) The Commission shall prcscnbe rules of proccdurt for its review of e
the decisions of sdministretive Jew judges in cases under this chapler

. which shsll meet the fo)lowmg signdards for review:

(A)i) Any person- advcrscly offected or aggneved by e decision of sn
sdministretive low judpe, mey file and serve a petition- Jor discretionary
review by the Commission of such decision within 30 deys after the
jssuance of such decision. Review by the Commission shall not be a matter
of right but of 1he sound discretion of the Commission. . .

(#) Petitions for discretionsry review shall be. filed only upon one or . .-

more of the following grounds:.
(0) A finding or conclus)on of material fact is not supponed by

substentia) evidence.
(13) A necessary legal conclusion is-erroneons.
(333) The decision is contrary to law or 1o the duly promulgeted rules

or decisions of the Commmission.
(JV) A subsiantial question of law, pohty or d:scrtuon is mvolved

(V) A prejudicial error of procedure was commitied.

{11) Each issue shall be separziely numbered and plainly and conc:sely_

siated, and shall be supporied by deiailed citations 10 1he record when
assignments of error are based on the record, and by siatues, regulations,
or principal avihorities relied upon. Except for good cause thown, no

assignment of error by any pany shall rely on any question of fact or Jaw

upon which the adminisirative law judge hagd not been 2florded an oppor-
wnity to pass. Review by the Commission shall be granied only by
affirmative vote of 1wo of the Commissioners present and voting. If

granted, review shall be limited to the questions raised by the petition. -
(B) At eany time within 30 days after the issuance of a decision of an

administrative Jaw judge, the Commission may in its discretion (by af{irma-
tive vote of two of the Commissioners present 2nd voling) order the case
before it for review but only vpon the ground that the decision may be
conirary to law or Commission policy, or that a novel question of policy
has been presented. The Commission shall state in such order the specific
jssue of law, Commxsszon policy, or novel guestion of policy involved. M a
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HEALTH REVIEW COMMISSION

Part . Page .
2700 Procedura] TUIEE .....cecrimeireiiecnererociomecsneactntionccnaraes 671
2701 ' Government in the Sunshine Act regu]auons ......... . 696
2702 Regulations implementing the Freedom of lnfor- o
" MALIOD ACLl .ao.oviiiieirietrerctinccrerseoneocnrecesosoncsennenass 098
2703 Employee responsibilities and conduct ................... 702
2704 "Implementation of the Equal Access to Justice Act
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2705 Privacy Act implementation cvceeeeeeeenieerenterecsenans
2706 Enforcement of nondiscrimination on the basis of
handicap in programs or activities conducted by
the Federal Mine Safety and Heaith Review Com-
712
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PART 2700—PROCEDURAL RULES
Subpart A—-_Genelal Provisions '

2700.1 'Beope; nypl!cabmty o! u'llbe: Tules;
21003 Dennmons. -

27008 Who mey practice. .
27004 Parties, intervenors,

27008 Gexnersl requirements for plesdinge

»xid other docurmenis; etstue or informas-

. tiopal reqguests.

" 27006 Signing of documents. )
'2700.7 - Bervice. -

27008 Computistion of time. :

21009 Extensions of time.

270030 -Motions. .

210011 Withdrswal of pleading. :

2700.12 Comol:ldsuon of proceedmgs

" Subpar-B—Confests of Chations ond
Ordgu .

moo.xb Notice of coptest of a citstion. or
order insued under section 105 of the Act.
210021 Effect of faidure to file notice of con-

teet of citstion.

' 210022 Notice of contest of 1mmjnmt dan-

ger ‘withdrawal ordert under sectiop 107

of the Act. .
270023 Review of 8 rubseqguernt citstion or

order. N
Subpor C—Contests of Proposed Penalties

270025 Proposed Penally asEesEINEDtL.
Z100.26 Notice of conilest of proposed pen-

211y sssessment.
210027 Effect of feilure to contest proposed

penalty assessment.
270038 Filiog of petition jor sssessment of

penslty with the Commistion.

210029 Anrwer.
7100.30 Assessment of penslty.

2700.33 FPenelty setilement.
Subpon D—Complainks 1o1 Compensation

2100.85 Time to file.
270086 Coptente of comp]mm

2100.87 Anrwer.

Subpan E—Comploints of Dischaige,
Discrimination o1 interterence

2100.40 Wbho may file.
2700.8) ‘Time to file.
2100.42 Coptents of comp]ajnt.

2700.43 Anrwer.
2700.49 Petition for assessnent of penalty in

discriminstion cases.
2700.45 Temporary reinslatement
ceedings. -

pro-

and -smidl co-.

270046
2700.47

2700.50
2700.5)

" 270052
270058

' i

- s;ibpbn;ﬁe-.Applicoﬁoru-m.rehnpom

‘Procedure. S -
Contents of appljcatdon , N

SnbporlG——Haonnys

Aaswnment of Judges.
Bearing sites. -

Expedition of pmceediqn
Prebesring conference: and state-

ments.

. 710054

2100.55
Z100.56
27005

- 2700.58
sion: and requerts for. producuon of doc-

Notice of hearing.
Powerr of Judges.
Discovery; gpeneral.

Depositions.
Interrogstories, reqncsu for sdmis-

. uments.
270055 Failure to cooperate in discovuv,.
sanctions.

. ZI00.60
27008
2700.62

2700.68
2700.64
2700.65

Subpoenss.

Name of miner mlormmt.
Name of miner witness.

Evidence; preseptation of case.

Reteption of exbibite.

Proposed  findings, conc]usiolns ang

-orders.

2700.66
Z100.67
2100.68
2100.68

Summary disposition of broceedjnes.
Summary decision of the Judge.
Substitvtion of the Judge.

Decision of the Judge. -

Subpart H—Review by the Commission

270070 Petitionr for discretionary review.
270071 Review by the Gommlss)on op ite
own motion.

2700.72
27100.93

2700.96 -

Unreviewed decjsions.
FProcedure for intervention.
Frocedure jor participation et smij-

CUE CUTIRE.

2700.75
2700.76
2700.Ti
2700.78
2700.78

2100.80

Briefs.
Interlocotory review.

Orsl syguInent,
Recopsideration.
Correction of clerical eryors.

Subport —-Miscelloneous

Stepndards of conduoct; disciplinery

proceedings.

7700.83
2700.82
Z100.83
7100.84

Fecuss] &pd disqguelificetion.
Ex psrie communications.
Authority 10 gign orders.
Effective date.

AUTRHORITY: 30 U.E.C. 815, 820 snd 823.

SOURCE: §8 FR 12164, Mar. 3, 1993, unless
otberwise noted.
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§2700:77

(@) Scope of review. Unless otberwise
specified in the Commission’s order

" granting jipterlocutory review, review

shall be confined to the issues raised in

~ the Judge’s .certification or to the

issues raised in tbe petition for inter-
locutory review.

[68 FR 12164, Mar. 8, 1993, at amended st 64
FR 48714, Sept. 8, 1999; 67 FR 18485, Apr. 16,

2002}

o §27060.77 Ora) argument.

Oral srgument mey be ordered by the
Compmission on it¢ own motion or on
the motion of a party. A party request-
ing,oral argument shall do 50 by sepa-
rate motion no Jater than the iime
that it filee its opening or response

brief.

£2700.78 Reconsiderstion..
(a) A petition for reconsideration

muet be filed with the Commission

within 10 days after a decision or order
of the Commission. Any response must
be filed with the Commission within 10
days of service of the petition.

(b) Unlest the Commission orders
otherwise, the filibg of a petition for
reconsideration shall pot stay the ef-
fect of a decision or order of the Com-
mission and shall pot affect the final-
ity of a decisiop or.order for purposes

of review in the courts.

£2700.79 Correction of clerical errors.

The Commission may correct clerical
errors in its Gecisiops atl any time.

Subporl I—Miscelloneous

§2700.80 Siandards of conduci“ die-

ciplinery proceedings.

(a) Standards of conduct. lnd:v:dua]s
practicing before the Commission and
Commistion Judges shall conform to
the standsrds of ethical conduct re-
quired of practitioners in tbe courts of
the United States.

(b) Grounds. Disciplinary proceedings-
may be ipstituted apaingt anyene who
is practicing or bas practiced before
the Commission on grounds that such
person bas engaged in unethical or un-
professional copduct; has failed to
comply with these rules or an order of
the Commission or its Judges; has been
disbarred or suspended by a2 court or

[ o

29 CFR Ch XXVII (7—1-04 Ed"oon) :

adm]mstratlve agency: or bas beep dis-
cipliped by a Judge under para.graph €
of this section.

(c) Disciplinary proceedlngs ghall be
subject to the following procedure: -

) Dlsc:plmary referral. Except as pro-
vided ir- para.g-mph (e) of this section, &
Judge or other person having knowl-
edge of circumstances that may war-
rant. disciplinary proceedinge against

- an individual who i practicing or has

practiced before the Commission shall -
forward to the Commission for -action
such informatfion in the form of a writ-
ten disciplinary referral. Whenever the

" Commission receives a disciplinary re-

ferral, the matter shall be assigned ]
docket number.

(2) Inguiry by the Comm:s.mm. The
Commission sball conduct an inguiry
concerning 8 disciplinary referral and
shall determine whether disciplinary
proceedings- are warranted: The "Com-
mission may require persone 1o submit
affidavits setting forth their knowledge
of relevant circumstances. 1f the Com-
mission determines that disciplinary
proceedings are not warrapted, it shall
issve an order terminating ihe referral.

(38) Transmittal and hearing. Whenever,
ac a result of its inquiry, the Commis-
sion, by a mejority vote of the full
Commisesion or & mejority vote of &
duly constitoted panel of the Commis-
sion, determmines tbat the cir-
cumslances warrant & hearing, the

" Commission’s Chief Administrative.

Law Judge shall assign the matter toa
Judge, otbher tban the referring Judge,
for hearing and decision. The Commie-
sion sball specify ‘the disciplinary
issues 10 be resolved througd bearing
apd may designate counsel 10 pros-
ecute the matier before the Judge. The
Judge £hall provide the opportunity for
reply and hearing op tbhe specific dis-
ciplinary matters at issue. The ipdi-
vidual shall bave the opportunity to-
present evidence and cross-esamipe
witnesses. The Judge’s decision shall
include findings of fact and conclusions
of lJaw and either ap order dismissing
the proceedinpgs or an appropriate dis-
ciplinary order, which may include rep-
rimend, suspepsion,  or- disbarment
from practice before the Commission.

(d) Appeal from Judge’s decision. Any.

person adversely affected or aggrieved
by the Judge’s decisjon is eptitled to
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mnrnm
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mivers; inimum §48.3 BGoope.

465 Traiping of Dpew I
coumee of tnrtroction; houre of inetrne- . ;I.E]e :;rovia:og: of thiE eubpart A set

ol er Usining. . o -ibe mandslory reguiremente for

:::: m‘:’f ﬁen‘:ﬂn,d w s task Fubmitting and obtuining approval of
iv which they have had po previour expe- Programe for training s&nd retraining
rienoe; TiinimoI courser of inrtruction. miners working in undersround mines.
458 Aunua] refrecher tradning of miverz; Requirementie regarding compensation
minifoutn coures: of inrtruction; boust of  jor training and retrajping ere slgo in-
inrtroction. cluded. The reguiremenis for trsining
489 Fecords of training. . and retraining miners working st suy-
jsce Iniper and enrface ayeas of under-

4830 Compensstion-Jor treining.
4831 Basard trsining. .
4832 Appesi: proceduret. g’r?.:,ned mipnes-are pel forth in subpan B

Subpon B~10ining ond Fehoining of Min- o
on -WOrimmglgSUI'Ioce Mines ond Sui- 1483 Definitions.
- oce Areor of Undeiground Mine: For the porposer of this svbpart A—
: {8 )) Miner means, jor porposecs of
::j"; g:;’gj-um ££98.3 through 48.30 of this rubpart A,
o523 Traiming plent; ume of fubmissiop; &PY PeTEoD working. ip ap nnderground
where filed; informstion reqwred; time 0ibe &nd who is enpaged in the extrac-
jor spprovsl; method for disspprovel; 130D &pd production process, of who is
commepcement- of . Lreining; spprovsl of repulsrly exposed to mine bazards, or
ipetroctore. ) who is & msintenance or tervice worker
4824 Coopersiive riining propram. employed by the operator or & mainte-
4525 Treiping ©f Dew mivers; MIMMWD  pgyee or pervice WOrker contracted by
comrser of inftroction; bour: of IDFUVC- 430 Guereior 1o work at the mine for
irequent or extended periods. This defi-

tjon.
ienced yniner wraining. o - ]

::g 'I?:)enri‘ng of miver: au?:;gd 10 &.tesk  Dition shall include the operator if the
3p which they have bad Do previoue expe- OPerator worke. underground on 2 cop-
rience; minimum courset ol inelruction. tinuing, evep if irrepular, basis. Short
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§48.3

term, epecislized contact workers, snch
© &8s drillers and blasters, who are en-

gaged in the extraction.and production

procest snd who have received training

under §48.6 (Experienced miper train-

ing) of this fubpart A may, in lieu of
subsequent training upder thsat section

" for. each Dpew employment, receive.

t.raimng under £48.1) (Bawsrd trajning)
of thie subpart A. This definition does

not include:
(1) Workers vnder rvbpart' C.of t.his

. part 48, including shaft and slope work-

€rs, workers epgaged in constroction

'act.;ivitns spcillary to shaft and slope

eaisting mine which reguires l.he mine

- to cease operstions;
(i1) Any person covered tmder para

grepb (8 )(2) of thit section.

(2) Miner meane, for purpoeet of §48.11

(Begard trajning) of Lbie subpart A, any
persod  working in an -upderground
mipe, incloding any delivery, office, or
scieptific workey or occasional, short-

term IoaiDlenance oy service w"orker_

contracted ‘'by ihe operstor, and sny
student enpaped in scadermnic projecis
involving hit or hey extended presence
8l 1be mipne. This definition eaclodes
pereong covered under pPeTeagTEPh (B)1)
of this section &pd gubpart C of this

W"' i . .

(b) Erperienced miner mesns;

(1) A miner who bss completed
MSHA-spproved pew miper trajning for
updergreund mipere or Lreining sccept-
sble to MSHA from & Sisle apency and
who bats bed 8t Jeast 12 monthe of un-
derground mining €2perience; or

(2) A eupervieor who is certified
upnder an MSEHA-epproved Stete certifi-
- cation program &nd who it employed as’
- ap underground rupervicor on October
6, 1998; or .

(8) _Ap experienced underground
miver on February 3, 1996,

(c) New miner means & miner who is
not an experienced miner.

(d) Noermal working hours meabs & pe-
riod of time during which 8 miper is
otherwise scheduled 1o work. This defi-
nition does pot preclude scheduling

training clesses o tbe sixth or seventh

working day if such z work. schedule
has been establisbed jor a sufficient pe-
riod of 1ime Lo be accepted a= the oper-
ator’s common practice. Miners sball

30 CFR Ch. | (7-1-04 Eciion)
be paid a1 & rate of pay which shall oo:-

respond to- the rate’ of pay they wounld - - -

-have received had they - been :nr-
forming their normel work tedks.

(e) Operalor heans &Ny OWRET, luuo. L
or other pereon who: operstos, oontaoh L

or eupervises an urderground. mine; or
any indepepdent contractor wentlntd
&s ap operstor performing nervlool or
copstruction at such mipe. -~ .

(f) Task. meanz2 a3 work uau'nm.nt
that includes duties of & job that.ooonr
op & regular bssie and which requires

" physica] abilities and job knowiedge.

(g) Act meant the Federal Mive Bafe-

sinking, and workerr enpaged in the 1y apd Henlth Act of 3977,
conetruction of major sdditions to an:

lqsmmw Oct. 13, nm nun-ndadnﬂ
FR b3ib9, Octﬁlmj .

'548.8 T‘rammgphm time of submls-

s)on; where filed; information -re-
time for spproval;

quired;
lor disspproval; commencement of T

treining; -pymval of instroctors.

(a) Bach operator of ah enderground -
mine sball heve an NSHA spproved

Plap coptaining programs for tra:lntn;

Dnew mipers, training experienced mjn».
ere, treining miners for new tasks, anc
nua] refresher iraining, and hn.u.rd
training for minere as follows: .

(3)' 1o tbe ceee  of an nndcm:ronnd .

mipe which it opersting op the effec-

tive date of thie subpart A, the oper-
stor of Lhe mive sball submit soch plag -

jor spproval within B0 deys after t.he e!-
jective dete of thie subpart A.

(2) Withip 60 dsys: after the operstm'
evbmits the plan for approval, unleas
€xtended by MSHA, the operator shall
basve a1 approved plan for the minme. .

(3) In the case of 8 new underground
mine which i 1¢ be opeped or 8 mine
which it t0 be reopened or reactivated
ajier ibe effective date of thie subpart
4, tbe operstor ehall heve an approved
plan prior 1o opening the pew mine, or
Teopening o7 rescliveiing the mine.

(b) The treiping plan shall be filed.
with the District Manager jor the area
in which Lhe mine i Jocsted.

* (¢) Each operator shall submit to the
District Manager the 1ollow1ng zn!or-

© Ination:

(1) Tbe company name, mine neame,
and MSHA identification number of the
mipe.

(2) The name and pos:t:on of the per-
sop desigpaled by the operator who is

224
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548.7
- §48.8, I t.he miner missed t.akmg i.hat
tn.inlns during the absenue

" 43 FR 47686, Oct. 15, 1576, a% smended st 47
FR 29640, May- 25, 1882; 35 FR 10335, Mar. 80,
ma.umwis Apr. 14, 1888; 65 FR 53760,

Ocnc.mmmmanmmm .

43_7 ﬂ,mxn!ofmmeﬁamrncd tos
! #n.which tbhey heve bsd no pre- .

vion- e.rpcnenee, minimomw courses:
~of in'trn jom. -

" (‘) Miners sesigned to new work
tasks a2 ynobile eqnipme:nt Operators,
driliing. machine operstors, bsaulage

and conveyOr syslems OpETRLOTE, roof

- and ground contro] mechine operators,

snd those in blarting operstjons shell

'nox. perform new work itasEr In these

' cstepories nntll training. prescribed -in
1bis paragrapb snd paragraph (b) of

. this section bak been completed. This

tyaining shall vot be reguired for min-
¢35 who have been trained -and who
.hsve demopetrated safe opersting pro-
" .cedurek for such new work task: within
12 mopths preceding assignment. This
*‘typining sbs)) also 1ot be required for
mipers. who hive: perforined ibe pew
work taske apd who have demonetrated
safe opersting procedure: jor rock new
work taske within 12 monthr preceding
assignment. The tralning program
phall include the following: .

(1) Health ond sojety aspects and safe

operoting procedures for- work lasks,
equipment, and mochinery. The t.rainjng
shall inclvée jprtroction in tbe beslth
apd eafety aspecte &nd Lhe safe oper-
"‘supp. procedurer Teleted 1o the as-
sigped teske, ipciuding injormstion
abovl the physicel apd bealth basards
of chbemicale ip the miner's work sres,
the protective messurer & miber canp
_take &painet these besarde, &nd ibe
coptente of the mine’s MsiCom pro-
gram. The training ebell be given ip an
op-ibe-job environment; &nd

(i) Supervised practice duting non-
poduction. The training thell include
cupervised practice in ihe &astipned
1aske, apd tbe performsance of work du-
ties st times or places where produc-
tiop if pot Lhe primary objective; op

({3) Supervised operotion during pro-
- duction. The treinipg shall inclode,
while npder direct snd immediate so-
pervisiop and production is in progress,
operation of the machine or equipment
and the perjormance of Work dntl&

30 CFR Ch l (7-!—04 Edthon)

(3) New or modxﬁed machines- and
eguipment. BEquipment and machine op-
eratorz ehall be instrocted ip safe oper-
sting procedures applicadble 10-new or
snodified ‘mmachines or eguipment to be
ipstalied or put into operation in the

mine, which" require new. or different _ -

opersting procedures.
{4) Buch other coursest as masy be Te-
Quired by the District Manager based

) clrcnmaunm &and conditions at t.he S

mipe.
(b) Minere under pa.rmaph () of th:s

section ehall not operste the equip-

ment or machine or engage in blasting
operstiops without direction and im-
mediste supervisiop unti} roch miners
beve demonstrated sefe operasting pro-
ceduret for the equipment or msachine
or blasting operstion to Lthe operator or
the: opcrawr‘n agent.,

(c) Miners assigped & Dew !.a.sk ot

-covered in parsgrspd (&) of thie section

shall be met.rncted in the safety and
beslth mapecte-s&nd safe work proce-
durer of the task, incloding informs-
tlop sbout the physice) and health har-
ards of chemicals in the miner's work’
ares, the protective messures- 8 miner
can eke-agsinet these bazards, and the
cartente of the mipe's HazCom pro-
gram, prior 1o performing tuch task.

" (d) Any person who conurols or di-

‘rects hsulsge operetione st @ mine

shall. receive and complete training
courses In safe baulaye procedurer Tre-
Jeted to the haulsipe eyetem, ventila-
tiop eystem, firefighting procedvres,
and emergency evacugtion procedurer
in effect st the mine before assipnment
10 FoCh duties.

te) Al wraining and snpervir-ed prac-
tice and operstion reguired by this sec-
tiop shel] be given by & guvslified train-
€F, O & SDPEYVIEOr experienced in the
mssigned tatkr, or OLher person experi-
enced ip the ascighed tacke.
143 FR 49459, Oct. 18, 195, ac smended st 94
FR 1980, Jan. b, 1979; 4% FK 23640, Mey 2¢,
)SB2; €7 FR 42388, Jupe 21, 2002]

£48.8 Annual refresher trzining of
miners; minimum courses of in-
* struction; bour: of instruciion.
(2} Bach miner shsll receive a min-
imum of 8 hours of annual reiresher
trajning as prescribed in this section.
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