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'IN THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT .

No. 06-2144

JAMES SARNOWSKI,

Plaintiff-Appellant,
v. . S

 AIR BROOK LIMOUSINE, INC.

UeDefendantFAppeileewi'

On Appeal from the Unlted States DlStrlCt Court E
for the District of New Jersey '

 BRIEF FOR THE SECRETARY OF LABOR AS AMICUS CURIAE
IN SUPPORT OF PLAINTIFF-APPELLANT =

Pursuant to Federal Rule of Appellate Procedure 29, the
Secretary of Labor ("Secretary")-submits this brief as amicus

curiae in support of Plaiﬁtiff?Appellant James‘Sarnewski;

INTEREST OF THE SECRETARY OF LABOR -

At issue in thie case is whether, as the aistﬁict court
5e1d, an empleyee!s notice to-his eﬁployer of.hie neednte take
leave aue to a serious heaifh condition must contain.the |
specific dates en'which leeVe,will be takenito meet’the notice
requirements of the Family and Meaical Leave Act ("FMLA" or
"Act"), 29 U.S.C. 2601 et seq., and trigger the protectiohs of

the Act. The Department of Labor ("Department") has a



substantial interest in this lSSue because it administersnand."
.‘enforces'the‘FMLA. See 29 U.s.C. 2616(a), 2617fb), (d)‘ In -
‘additibﬁ;Lthe Department is responsible for promulgating“
»legislative rules under the FMLA. See 29 U.S.C; 2654;. Pursuant_
to its statutory authority; and after notioe and comment; the
VDepartment has promulgated regulatlons at 29 C F. R Part 825,

1nclud1ng on the 1ssue of employee not1ce at sectlon 825 302 of

'gthe'regulatlons."TheiDepartment'has a_paramount 1ntere$t in the -

correct interpretathn of these regulations) which it believes
the dlstrlct court falled properly to apply in its grant of

summary judgment to the employer

STATEMENT OF THE ISSUE

_dWhether an.employee who informs hisiemployer_of his serious
health condition and his intent to take leave in the future due
toithat,condltion'has'proyided-euffiolent notice under the.FMLA
and applicahle'regulations to trigger the protectione.of the
Act, and thereby preclude termlnatlon on the ba51s of‘hls need

‘for'future leave, when the exact dates and duratlon of that

leave are not yet_known.

1 In light of its conclusion that Sarnowski had failed to
establish a prima facie case, the district court did not address
Air Brook's stated reascons for terminating his employment. Air
Brook may still prevail, however, if it can prove that it would-
have terminated Sarnowski even if he had not provided notice of
his need for FMLA leave. See infra pp. 19-21. :



STATEMENT OF THE CASE

A. Course of Proceédings and Disposition Below

‘éérﬁbWski.filed a complaint againét Air’BIOOk Liﬁbuéiﬁé;Q"
Ihq. (“Aif‘Brookﬁ) alleéing théf'it Violated his fighté under
‘the FMLA when it te:minafed his'employmént:after he infofmed his
suberﬁisqr-of'hié intent fo;take futufégleaVe.due to his,héart» |
.coﬁaitiép.z_ The diétrict'court.grantédAir'Brook's‘métioﬁffdr- 
-éﬁmméry_judgment,.éqﬁclﬁdingbthét Sarﬁowski"qou1d thj$fé£e a_
lb}aim undér the FMLA because he had not formally requesﬁéd_léa&é:
‘,prior to his_termination. See Safnowski v. AirBrébk'#im6uéihe,
:ﬁé.; ﬁo.vo3—cv;493o; 2005 WL 3479685, at *2 (D.N.J. Déc,,-zb,'
B 2005);- | - ‘ |

B. . Statement of Facts

'.Sa;nowski was hired as a Seivice Mapager-for Air’Bfobk‘in
Junen2001, aﬁd was fesponsible-férYthicle maintenance. Déf.'s_
Summ.'J..Bf. afié. In‘late.October 2002, Sarnowskijunderwent
quintuple bypass‘surgery aﬁd-took five weeks of FMLAlleave.for
the surgery and recovery. Plf;slsﬁmm. J. Opé'ﬁ Br; at i;.-

Siegler Certification Ex. H. On December 2, 2002, Sarnowski

2 garnowski also claimed that his termination violated the New
Jersey Law Against Discrimination, N.J. Stat. Ann. 10:5-1 et.
seqg. (West 2002), and the New Jersey Conscientious Employee
Protection Act, N.J. Stat. Ann. 34:19-1 et seq. (West 2000), and
has appealed the district court's grant of summary judgment to
Air Brook on those claims as well. The Secretary's interest
lies only in the claim brought under the FMLA, howevexr, and this
brief will therefore address only that claim.



returned to work. Def.'s Resp. to Statement of Materié1 ﬁa¢£? 1,;
12, | |

On br about April 7, 2003;,approximate1y_four monéhsiafﬁei -
returning froﬁ his bypass surgery, Sarnowski had_é.cérdiac~_
Cétheterization test and was informed that he had additiona1 ﬂ
blocked arteries that would require monitoring and"fuffhef.
treatmept. Siegiér Ceftification Ex} L;>'SarnOWSki immééié¢§1Y~,_
"informed his superviéér that he was continuing to ﬁévé;heér;i 
prdblehs, and that he had additiépal heart blockageS”whiéh_Wéuia
necessita#e he wear a heart monitor and continue toHSéefhiéJf..
dbctorhfordthe hext six months. 'Pi.‘Summ. J.”Oppfn Br. at i52;f
Def.'s Summ. J. Sr. at 4-5. Sarnowski also téld_his.5up§rvisor
that his continuing heart proBlems might'feguire1éix ﬁbré ﬁeeks 
oﬁ leave for another surgery. Siegler Certificatibh E#: A at
153-54, Ex. M;-ﬂﬂ 2-3.3 Hé thus‘aiérted his supervisor théﬁ;he
would'need leavé,for, at a minimum, doctor's appoihtmé#ts’due»to
his condition anéh at maximu6; another heart surgery;::OnrApril
15( 2003, e;ght‘days after informing his super;isof:of.his

serious health condition and his intent to take leave due;to'}'

® Air Brook disputes whether Sarnowski specifically informed his
supervisor that he may need leave for additional surgery.

Def.'s Summ. J. Reply Br. at 5-6. Because the district court

. was ruling on a summary judgment motion filed by Air Brook, a
court must view the facts in the light most favorable to
Sarnowski, the nonmoving party. See United States v. Diebold,
Inc., 369 U.S. 654, 655 (1962) (per curiam).

4



'that_condition,Sarnowski was terminated;::Def.'s’Resp. to .
étatenent_of Materiai'Factsrﬂ 62.

'jﬁuring_thedweek between informing-his supervisor of”his
| aaai£15n51 blocked-arteries on April 7, 2003, and his
.'”termlnatlon on Aprll 15 2003 Sarnowskr ddd not-take-leavevdue”_

to hls heart condltlon, nor dld he submlt an OfflClal request to

':'f‘take leave on a spec1f1c date in the future. 2005 WL 3479685,

1-_uat *1 *2, App?ox1mately two weeks after hlsrtermination;-

follow1ng.abnormallreadings from his cardiac'monitor, Sarnowski
f_underwent surgery for a second time andowastfitted with an
automatic defibrillator. Pl.'s Summ. J. Opp'n Br. at 5-6;

Siegler Certification_Ek._N‘

C. .. The District Court Decision

Air Brook'moved for summary judgment as to Sarnowski's FMLA
dciarm on the ground that he had not prov1ded sufficient notice
of his need for leave because he did not request leave for
_specific dates. The district court granted Air Brook's motion,
holding that SarnoWski could not state a prina facie claim under
v the FMLA because hel“never off1c1a11y placed a request to take a
leave from work 2005 WL 3479685, at *2. The court's
rationale was that "[w]hilevPlaintiff mentioned to his
supervisor that he may have to take time off in the future due
to his heart condition, he_never officially put in a request for

a leave of absence under Defendant's FMLA policy. Plaintiff had



not taken a leave from work when he was fired, nor had he placed--
a formal request to do so." Id.

SUMMARY .OF ARGUMENT"

The district court's dismissal of Sarnowski'é.FMLA claim at
tﬁe summary judgment‘stage due to insufficient notice i§~‘:
contrary to the statute, its regulations, and the poliéiés»fﬁat
underlie them. The FMLA reQuires employeés'needing 1ea#é fQi_
 p1énned medicai treaﬁﬁent due tbla_serious health eoﬁdifiSn'fé
pfovide their employers with at ieast 30 days noticg”whe}é__' |
possible,:or "such notice as is practicable.™" 29'UJS;C;"UfT
2612(e5(2)(B);‘$ee also 29 C.F.R. 825.302(b). .Thg regulaﬁibns
expréséiy acknowledge that in some instances émployees wiil
provide notice of their need for FMLA leéﬁe_beforg Fhéyfknéw the
exéct.dates on»which leave will be needed. See 29”C.FE§;
8257502(a) (féquiring employees ﬁo:"édvise the employer asugpon_
as practicable if dates of scheduled leave . . . wére initially”
unknown") . Eafly_notice serQes the statutoryvpufPOSé of .
providing thevemployer with adequate time in wgichﬂtéiplan for
the employee's impending absence. |

Sarnowski provided sufficient notice under the FMLA when.he
'infbrmed his supervisor of his ongoing cardiac probléms; his .
neéd to continue with medical treatment and monitoriﬁg férvthe
next six months, and the possibility that he may need six'wéeks

of additional leave for heart surgery. 1In the absence of a°



scheduled medical appointment within the next 30 days, Sarnowski
was under no obligation to request FMLA leave for specific

- dates."Thus;,the“notice Sarnowski gave was-sufficient to

h“ trlgger the protectlons of the FMLA and protect him from '

-"termlnatlon based on hls cont1nu1ng need for leave over the next
"ﬁ'six monthe, B§ holding‘that:notioe of the need for medical leave
{_trsfnnproteoteaunleeé-and-until specifio dates are given,”the‘

 ;érstriot.oourt:oecieion;discouragesﬂenployeée:froﬁ provrding theﬂu

.eériylnotice that'permits employers_to miniﬁize wOrkplac? '
aiernptions. Moreover; it countenances the”termination of
emoloyees w1th known serious health condrtlons after they have
B prov1ded general notice of thelr 1ntent to take FMLA leave 1nl
the near future.but prlor to thelr requeet for specific leave,
:’.1n v1olat1on of the prohlbltlonbon 1nterference with the
'e—ggge_ise of FMLA rights. | See 29:'U._s::.c.'- »2615‘(a) (1).
| - ARGUMENT |

.BECAUSE SARNOWSKI PRO\;IDE‘D AIR BROOK WITH SUFFICIENT .

NOTICE OF HIS INTENTION TO TAKE FMLA-PROTECTED LEAVE

DUE TO A SERIOUS HEALTH CONDITION, THE FMLA PROTECTED

HIM FROM TERMINATION ,BAS’ED.ON THAT NOTICE _

ThlS 1s a case in which the employee had an on901ng serious
health condition for which he had prevzously taken FMLA leave.

Sarnowski knew he would require additional medical leave in the

foreseeable near future, but did not yet know the exact times

and dates that such leave woﬁldvbe_needed. Shortly after he



informed his employer of these circumstances, he was termingted;#“
For the reasons stated below, Sarnowski's_notiée of hié-ﬁeéd#f8£'
FMLA leave was sufficient and ﬁhe district'court”errédywhén_iﬁ;b“
dismissed Sarnowski's FMLA claim on thét basis. |

A. Dismissal of Sarnowski's FMLA Claim wasilmproper'

1. The FMLA Notice Requirements. Notice is a critical

component of theﬁFMLA. As a general matter, for:nofi¢ef£q;beui-
' effective the employée must inform the émployer thét hg]hég-a’
serioﬁs health condition and.neeas leave due to that;qpnAitibn:
See Wbods v. DaimlerChrysler Corp., 409 F.3d 984, 990 (éﬁhjéif.
2005) }"In Qrdér to benefit from the protec?ibns pf the sfétuté,“ :
an employee must-prbvide his employer with enbughvinfOrméEipn té
show that he may need FMLA leéve."); sge:also.ManueJ ;.'Wéétlake”
Polymers Corp., 66 F.3d 758, 764 (5th Cir. 1995) (ﬁThéléfitiéai
question is Qhether:the iﬁformafioh imparted to the employéﬁfis
sufficient to réasbnablybapprise it of the empleée'é“;eQUest to
take time off fo?»a serioué ﬁealth condition."); WHSAipgtén v.
Cooper Hosp./Univ. Med. étr., Nq.,03-5791, 2005 WLféé99006; at

%6 (D.N.J. Dec. 2, 2005).

a. Statutory Notice Provisions. Section£162-of"Fhé
'FMﬁA sets forth an employee's obligatipn to provide an émpioyer '
with ﬁotice of hislneed for FMLA leave where that néed ié
foreseeable. See_29 U.S.C. 2612(e). Where an employee's‘néed

for leave is due to his own serious health condition and is:



:foreseeable:based'on planned medical'treatment‘ the statute
requ1res the employee to "provide the employer with not less
:bthan‘3o days' notlce before the date the leave is to begin, of
_the employee s . 1ntentlon to take leave. 29 U.s.C.. |
i'”2612(e)(2)(B) Where treatment is requrred to begin in less
-'lthan 30 days, the employee must prov1de the ‘employer "such
otlcelas is practlcable. Id.'
‘hfy-The statute alsoecontemplates‘that employees will at~times»
prov1de thelr employers with notlce of their need for leave
v"prlor to the dates of the leave belng.knomn. Thus,'sectlon 102_1
of the Act requ1res that in all cases of foreseeable leave for
planned med1ca1 treatment the employee ‘must "make a reasonable
effort to schednle the treatment so as not ‘to disrupt unduly the
operat;ons of the'employery subgect to the approval of.the
Ihealthjcareprovider." 29 U.S,C:'zdizke)(z)(A). Snch
ooordination necessarily assumes that'the employee will either
»inform the employer of thewneed'for FMLA leave‘in advancelof any
reduest for leave on a specific date or reSchedule the date

where necessary to accommodate the employer;, if the medical

provider agrees.

b. Regulatory Notice Provisions. Consistent with the
statute, section 825.302 of the FMLA regulations addresses
employee notice when the need for FMLA leave is foreseeable.

When the date the leave is to commence is certain and more than



:30 days 1n the future, "[aln employee mustdprovide the employer
‘at least 30 days advance notlce before FMLA leave is to begln "
.; ZQ;CiF.R; 825.302(a). Where 30 days notlce'is not p0331b1e, the

_employee”must proyidelnotice "asfsoon as'practicable,"ﬂwhich-
'°'"d}diharii§ WOuld meahlat.least'verbal‘hotlfication to the
employer w1th1n ohe or”two business days.ofiwhen thevneedyfor”
.'”Lleave becomes knowu‘to the.employee."”HQQ C.E.R. 825.302(5).”Thed-

j‘regulations makeﬂclear‘that while employees*heed:only provide>>‘»
luotice ohce; they "shall advise the employer as soon as
_practrcable 1f dates of scheduled leave change or are extended
or.were lnltlally'unknown "o 29 C.F;R. 825.302(a) (emphasis
- added) ‘ | | ”
; Addltlonally, section 825.302(e) states'that "[w]heh
plannlng medical treatmeut{'the employee must consult with the

émployer and make a reasonable effort to schedule the leave so

‘¢ Although 29 C.F.R. 825.302(c) states that employee notice
shall include "the anticipated timing and duration of the
leave," section 825.302(a) makes clear that employees may
provide notice to employers in advance of knowing the specific
dates of leave, and must then advise the employer "as soon as
practicable" when the dates become known. Accordingly, where
the employee knows the "anticipated timing and duration of the
leave" at the time he provides notice, such information should
be provided at that time. ' See Cagle v. FinishMaster, Inc., No.
03-CVv-00265, 2004 WL 3130622, at *9 (S.D. Ind. Dec. 23, 2004)
(dismissing claim. of employee who knew of need for and timing of
medical leave but did not provide advance notice of leave
request to employer). Where such specifics are not yet known,’
however, the employee should provide that information to the
employer when it becomes known to him. See Zawadowicz v. CVS
Corp., 99 F. Supp. 2d 518, 530 n.10 (D.N.J. 2000).

10



as nét to disrupt unduly the employer's operations, subjéétf€0j B
the approval of the health.care provider. . Empléyees afe _
ordinariiy expected to consult.with their emplpyérs pfiérit§ the.
scheduling of treatment in order to work ouf a tréétmeﬁﬁ  |
séhedule which best suits the needs of both_the employé#»apd_the
employee." 29 C.F:R. 825.302(e) (emphasis added);ﬁ Thﬁs;s.
consistent with tﬁe statute; the régplatiéns anticiéatg £§at,;'-
.emﬁloyées.who haVe n§£ yet scheduled specific dateéfof?b
treatment will notify their empléyers of their need for fﬂLA7_.’
leave in édvance of scheduling those dates (or be prepaféd t§
' rescheéule the appointments after such consqlfatiqn if_théifj
doctor consents) . | ﬂ

The regulatiohs thus impiement the FMLA in a_qqﬁhonéeﬁsical
way thét reflects everyday experience.® Empioyees fréqUEhtlyvare
aware that théy wili need leave due to a serious health ”
condition before they know the specific dates of theif’leave;
For e#ample, an employée'who"is diagnosed with cancéf,or, as

hére, heart disease, may seek multiple opinions and research

> The Department's regulations, promulgated pursuant to specific
congressional authorization and after notice and comment, are
entitled to controlling deference if deemed reasonable. - See
National Cable & Telecomms. Ass'n v. Brand X Internet Servs.,
125 S. Ct. 2688, 2699 (2005); United States v. Mead Corp., 533
U.S. 218, 229 (2001); Harrell v. U.S. Postal Serv., 445 F.3d
913, 925-27 (7th Cir. 2006). To the extent the regulations are
deemed ambiguous, the Department's interpretation of those
legislative rules, as expressed in this amicus brief, are
controlling. See Auer v. Robbins, 519 U.S. 452, 462 (1997).
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different treatment options. The employee's need for leave‘willw
yary dependlng on the ultlmate course of treatment chosen.
Slmllarly, as in thls case, an employee may know' that'he has a
}medical condition‘that.will necessitate treatment in-advance'of-
'knOWan‘the Specific‘éates on which the treatment will:take'v
place;._The regulations allom, and in fact encourage, employees'

in’ such s1tuat1ons to prov1de notlce to their employers prlor to-

Iknowing the spec1f1c dates of thelr leave, subject to an on901ng .

obllgatlon to 1nform their employers of the dates when. they
- become known. See Zawadowicz v. CVS Corp., 99 F. Supp 2d 518
530 n.10 (D.N.J. 2000).¢.

2. The Prohibition on Interference with FMLA Rights.

. Section 1051of.the‘FMLA prohibits interferenoe wlth FMLA
rights.and makes it unlawful for an employer "to interfere with,"
restraln, or-deny the exerc1se of or the attempt to exerc1se,
any rlght prov1ded under [the FMLA]." 29 U.S.C. 2615(a)(1).
The most basic FMLA rlght_protected from interferenoe isrthe
right to take up to 12 weeks_of leave in‘a lé—month period due
to a serious health condition; .See 29_U.S;C 2612(a)(l)lb).

Terminating an employee after the employee provides general

¢ Thus, if an employee's anticipated need for leave is certain
and in the near future, the employee's notice of the need for
FMLA leave will not be deficient merely because it lacks o
specific dates where thcse dates are not yet known. Such notice
may not trigger the protections of the Act, however, where the
anticipated need for leave is uncertain, or the anticipated.
dates of leave are in the distant future.
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notice of his fuﬁure need for leave, but‘before more:speCifiC'_~
notice of treatment dates can be given or sﬁch leavg has taken '
placé,iaisé copstitutes interference with the_employeé‘s'rights
uhdgi-thé FMLA. See ékfjané v;_Great Lakéé'Power.Serv; Cb;;‘272‘
F;B&'309;7314 (6th,éir? 2601) (employee:stéted;avprima;faéie _
caée'pﬁdéxbthe FMLA whére:he;was termiﬁatedlone month aftet' 
_inférming'ﬁis super;ispr in May‘of his.intention to'tékéﬁiéé§e  -
.£§f éuf§e£y ih‘the féil: ﬁ[t]heright-tofacﬁﬁéllyltakethe1v¢  |
W¢éké'of leave pursuant to the,FMLA inéludés thé righﬁ.té -
‘deélgre,an intentidh,tO‘téke such'ieavé‘in the futureﬂ);fﬁafdié '
v. Cent Nat'l Pank & Trust, 173 F.3d 864 (table), 1999 WL
218993,:at *Q-%*2Q (10th Cir. 1999) (reversing éﬁmmarY'judgmenﬁ:.
fbr émployer én'employéefs FMLA ciaim whéré employee had | |
pro&idéd-employer noticeiof intent to_take ieaﬁe but did hg;
have.ény léave reQuesté‘pénding‘ét time of terminétion; "the;
actipns‘élleged‘here fali'wifhin tﬁe defihifion of inteifereﬁce
with an attempt fo'asser;_fMLA rights")?; see also Wéiker v;,
Elmore Cty,_Bd. of Educ., 223 f. Supp. 2d 1255; 1260 (M.D. Ala.

2002) ("It would be illogical to interpret_thebnotice

7 In Mardis, the district court granted the bank's motion for
summary judgment on Mardis's FMLA claim on the grounds that,
because she had never applied for FMLA leave, the bank had not
interfered with her FMLA rights. The Tenth Circuit reversed,
noting: "The district court's reasoning misses the thrust of
Mardis's claim. She argues that the Bank interfered with the
attempted exercise of her rights by conditioning her application
for leave on forfeiture of her vested rights to vacation and '
sick leave." 1999 WL 218903, at *2.
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requ1rement in a way that requires employees to dlsclose-h
requests for leave which would, in turn, exposerthem to
retaliation for.whioh they have,nO'remedy."),»aff'd, 359 F,3dy.‘
1249 (11th C1r._2004) _ An employer can av01d 11ab111ty for -
interferlng w1th the employee s. right to take FMLA 1eave,‘
however,_lf it can establlsh that ‘the termlnatlon was unrelated
'to:the employee's exereise of his FMLA rights; - See infra‘pp.;
'lsﬁzl;'see also lhroneberry v. MCGehee“Qesha'Cty.Hbsp,;403':
F.3d 972, 980 (8th Cir. 2005).(notingthat'while "every "_”f--
discharge‘of an employee while she-is takiné FMLA leavep.
interferes-With'an employee's FMLA rightS“._. . the mere fact of_
diSCharée during FMLA leave by no means demands an employer be
held,Strictly liable for violating the FMLA}S prohibition ton]
1nterfer1ng with an employee s FMLA rlghts“)

3. The P011c1es Underlylng the FMLA Notice Requ1rements.

| The purpose of the FMLA is "to balance the demands of the
.workplace w1th the needs of famllles" while "accommodat[lng] ‘the
legitimate ;nterests of employers", 29 U.S.C._2601(b)(1), (3);
‘As described above, the FMLA notice reouirements, as.well‘as_the
applioahle regulations, carry-out this purpose by encouraging: |
employees to give as much notice as possible so that employers
may plan for their.employees' absences. See Ragsdale V.
Wolverine World Wide, Inc., 535 U.S. 81, 99 (2002) (O'Connor,

J., dissenting); Manuel, 66 F.3d at 762. Employee notice to
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employefs of the need for leave is essenfial to the employers'
abilitY‘torensure appropriate staffing and,minimiée businesss
dierupfiens. Advance notice from employees needing FMLA:leevef':
-elee‘allews employefslteuprOvidelnotice to'oﬁher WQrkefs Wﬁolﬁey
‘need'to'werk extra hours fo cover for the.nissing employee, thue
allow1ng‘those'employees to plan for any dlsruptlon such extra
'hours»may cause.ln thelrrownlllves. See Aubuchon v. Knauf
Fibéi»_cjiass GzhbH "3593 'F_. 3"d 950, 952 (7th Clr. 2004) (“Employers
do. not llke to give their employees unscheduled leave even if 1t
1svw1thout pay, because it means shlft;ng werkers around'togflll’
_tne'tenporary vacancy and then shiftlng ﬁhem around agein when'
the ebeenfee returns. The requirement of noticevreduCeslthe'.

burden on the employer.").

‘4. The Sufficiency of Sarnowski's Notice. It is
undisputed that Air Brook was aware that Sarnowski had a serlous”

health condition.® Air Brook knew that approximately six months

® In this case, Air Brook chose not to request certification of
Sarnowski's serious health condition when presented with advance
notice of his need for leave. Employers who are put on notice
of an employee's need for leave at an unspecified time in the
near future due to a serious health condition may, however,
choose to exercise their rights under the FMLA to confirm the
employee's need for leave. Specifically, employers who wish to
obtain additional information regarding an employee's medical
condition and need for leave may require the employee to prov1de
an FMLA certification. See 29 C.F.R. 825.305. Requesting
certification will allow employers to verify that the employee
has a serious health condition for which he needs leave, and to
obtain more specific information regarding actual or estimated
dates of treatment. See 29 C.F.R. 825.306(b). 1If the employer
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prior to his termination, Sarnowski took five weeks ostMLA}-
leeve for quintuple bypass surgery, and approxiﬁately 6nef§eek‘
prioxr to his termination, he uﬁderwent a cardiaC'catﬁeperizefiopﬂ
test that revealed additional blocked artefies; At thet pbihf;“
ssrnowski informed his supervisorlthat his heert probIemsjwefe
continuing and that he would need to wear a heart moniforfahd':
continue to see his dootorpfor treatmentifof the‘ne*tfs{#s;“

| mopths,and that he ﬁey need six weeks of leave fo¥ eddﬁtionei
‘surgery.’ His termination took_place eight-deys later_wiph:no;'

intervening leave-taking.!®

has reason to question the validity of the certification, the
regulations permit the employer to require the employee to .
obtain a second opinion by a health care prov1der deSJgnated by
the employer. See 29 C.F.R. 825.307(a) (2). ‘

® sarnowski's 51tuatlon is thus unlike the’ majorlty of employee
notice cases, which typically concern the adequacy of the ’
employee's notice to his employer of the existence of a serious
health condition. See, e.g., Collins v. NTN-Bower Corp., 272
F.3d 1006, 1008 (7th Cir. 2001) (employee's statement that he
was 'sick' is not sufficient notice; "'[slick' does not imply 'a
serious health condition'"). There can be no question that
Sarnowski's statement to his supefv130r, combined with his
recent history of heart problems, clearly put Air Brook on
notice of his continuing serious health condition.

1 Because Sarnowski provided notice to his supervisor of his
continuing heart problems and his need for leave a weektbefore ,
he was told of Air Brook's decision to terminate his employment, .
this case is distinguishable from cases in which employees
assert a serious health condition -- and FMLA protection --
after they are told that their employer plans to take
disciplinary action against them. See, e.g., Brohm v. JH
Props., Inc., 149 F.3d 517, 523 (6th Cir. 1998)

(anesthesiologist asserted that he had sleep apnea after .
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_Air‘Brook's defense thus hecessarily'rests on a very narrow,
.and technlcal.point it disputes that Sarnowski prov1ded
suff1c1eht1y spec1f1c notice of hlS need for leave due to his
serious health'condition to'qualify for FMLA protection. tThis'
'contehtion; accepted hy the dlStrlCt court;'is mistaken.-

Air Brook concedes that Sarnowski 1nformed his superv1sor

, - on. April 7, 2003 that he»was having further cardiac problems and'

mwouid need_to.cohtihue;tolsee his-doctorfbecause of his heart -
'¢onditi0h, As set_forth above,.inc1usion of specific datee when
‘_1eave-wi11'be taken is not hecessary fothMLA noticé to be
.effectivevahd‘trigger’the protectioné'of the Act when épeCific
datee:are.not yet'known. Rather, where specific dates of 1eaue
are.hot known‘at’the time the initiai hotice is provided, the.
empioyee'has a cohtinuing obligation:to'ihform his employer of
the:dates as sooh;as practicable;' éee 29 C.F.R. 825.302(a);

Zawadowicz, 99 F. Supp. 2d at 530 n.10. Thus, not knowing the

“hospital put him on notice of hiszimpending'termination for
sleeping on the job) .

u Neither case c1ted by Air Brook in its summary judgment
motion below addresses whether an employee provided the employer
with suff1c1ent1y specific notice of the need for leave due to a
known serious health condition. See Brenneman v. MedCentral
Health Sys., 366 F.3d 412, 421-25 (6th Cir. 2004) (employee
notice was insufficient where employee did not provide timely
notice to the employer that leave was due to serious health
coridition), cert. denied, 543 U.S. 1146 (2005); Seaman v. CSPH,
Inc. 179 F.3d 297, 302 (5th Cir. 1999) (employee did not provide
adequate FMLA notice where he told employer only of his own
suspicion that he may be bipolar and did not present any medical
documentation or request leave to see a doctor). '

17



specific dates in the near future»on which medical treetment
would be necessary, Sarnowski was not yet.obligatedrto; n¢£ a
could he, also provide notice ef the specific dates dfdieeye,fg.

Under these circumstances, Sarnowski pleinly'eatiefied,the.
netice requirements of the FMLA and its implementing .
regulations. This conclusion not ‘only flows ine#orabl& fromptne 3
stetutory text and regulatione, but-mekes"the most eengeeini”"
liéht of the FMLA's pnrposes. 'fb conclude 6therWiee wopla-
encourage employees to delayipmomiding notiee-until thepe#agt
dates and times for leave are known, which may not Qccum untilba‘
day or”two-priof to the needed leave. 1If Sernowski'had delaYed
his noticé in this manner, Air Brook would have been depfived-of
additional time to plan for meneging its pperations”wnile he was
on leave. vInstead, consistent_with the intent ef bothltﬁe Aete
and the reguiétions, Sarnomski“provided Air Brook with as mugh
notice as possible of his impending need fof additionel leavei
due to his continuing serioue}health condition. vSuén.notiCe
serves the interests of both empioyers and empioyees. ﬁaving
‘been provided such notice, Air Brock could, as we explain‘belcw;
terminate him for some other feason unrelated to the FMLA[:but“‘
it could not terminate him because of his neea for FMLAuleéVeuin"
the neer future and then claim lack of sufficient notice.

In sum, Sarnowski's notice to Air Brook was sufficient:es a

matter of law and the district court therefore erred in
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"dismlss1ng hlS claim for failure to state a prima facie case
under the FMLA If the district court's decision is not

'reYersed; employees'Will have an incentive to delay providing

E __their employers'with any:notice.until theythave scheduled

‘spec1f1c medical app01ntments. Such delay-of employee notice,
-.vw1ll in turn dlmlnlsh employers' ability to plan for FMLA-
urabsences so as to minimize disruptions to both the business and ’
- other.workers;:pThie;result is inconsistent With the notice |
provisions of the FMLA and the regulations;nand undermines the
"purpose of those prov131ons to prov1de needed leave tovemployeeslp
1n a ‘manner that minimizes workplace disruption.

B. Air Brook May Avoid Liability By Proving That It Would

Have Terminated Sarnowski Even if He Had Not Requested
.. FMLA Leave.

.hReyersing theidistricticourt's dismissal of'Sarnowski's
FMhAlolaivaill permit the ultimate issue -- whether Sarnowski
was‘terminatedfor an impermissible, FMLA-related reason, as‘he'
claims, or for an unrelated; legitimate reason, as Air Brook
'oontends.—flto be determinedi_-The FMLA doeslnot entitle an
'employee to greater job security than he would have had had he
not needed FMLA leave. See-29 U.S.C. 2614 (a) (3) (B) (employees
who take FMLA leave are not-entitled to "any right, benefit, or
position of employment other than any right, benefit, or
position to which the employee would have been entitled had the’

employee not taken the leave"); 29 C.F.R. 825.216(a) (same).
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The prohibition on interference with FMLA rights, theréfofei‘ f'
‘does not brovide FMLA—qualified employees. with immunityufiémi?ﬁ
disciplinéry or other employmeﬁ; actions, sucb:as tefmiﬁaﬁiéﬁfﬁ
that are exclusive of any attempt to exerciée FMLA'riQHts.-Sééi,-
Tﬁioneber:y, 403 F.3d at 977 ("[A]ln employer'who interferés‘with
an employee's FMLA rights will not be liable if the emﬁloyéf'c§n
prove it would have made the same decisibh héd the émpléYéédqét“.
““exéfcised'the émployéé's FMLA rights."); Bqnes.v.THbﬁé&wéllﬁ‘
Int'l, Inc., 366 F.3d 869, 8"'7_7-(-.'_L0th cir. 2004) ("A rréasio-i';i ,,f_or__m
dismissal that is unrelated to a request for an FMLA lgévejﬁi1i 
not suéporﬁ_reéévery underxr ah interference théory3");'Arbéﬂ"v;'
West Publ'g Corp..‘, 345 F.3d 390, 401 (6th Ci:;" 2003). "("A_._ﬁ
employee lawfully may be dismissed, preveh;ing him_fréﬁ;
'exerciéing his statutory righfs to FMLA leave or réinsﬁafemgnt,
but only if fhe dismissallﬁoulahhaQé occurred regaidless of‘phe
employee's request forlér taking of FMLA leave,“);Péiker'V;_
Hahnemann Univ. ﬁbsp., 234»F;:Supp. 2d 478, 489.(D.N;d. 2002)'
(in an FMLA interference claim;ithe employer méy.aﬁéid iiability“
for interfering'with the employee's FMLA rights if it can prove _'
that-the employee would have been denied the right éveﬁ.if;shé'
“had not'takenjFMLA leave). | |
Aécordihgly, even though Sarnowski provided sufficient'
notice of his intent to take FMLA leave, and thus should nof'

have had his FMLA claim of interference with his statutory -
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J rights:dishissed1for failure to state a prima facie case, Air
Brook_méy.still avoid iiability if it can establish on summary =
_jUdgmeht‘or°at“tfialﬂthatdthe termination was unrelated to the

. exercise of his FMLA rights.?

CONCLUSION

S -The district-éourt's-grant of summary judgment- on the FMLA .

- _claim should be reversed..
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