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INTEREST OF THE SECRETARY 

The Secretary of Labor (the "Secretary") has primary authority to 

interpret and enforce the provisIons of Title I of ERISA. 29 U.S.C. §§ 1132, 

1135. See Donovan v. Cunningham, 716 F.2d 1455, 1462-63 (5th CIt. 

1983). The Secretary's interests further include promoting the unIform 

applIcatIon of the Act, protectIng plan participants and beneficIaries, and 

ensunng the finanCIal stabIlIty of plan assets. Secretary of Labor v. 

FItzsimmons, 805 F .2d 682 (7th Cir. 1986) (en banc). The plans' ability to 

seek reImbursement of benefits from plan partIcIpants who have recovered 

funds from thIrd partIes IS Important to plans' contInued financial stabIlIty, 

and so long as it is accomplished through the ImpositIon of constructive 

trusts over speCIfically Identifiable funds it constItutes "appropnate eqUItable 

relIef" under sectIon 502(a)(3) of ERISA, 29 U.S.C. § 1132(a)(3). If 

allowed to stand, the panel's holdIng that a plan fidUCIary's action to enforce 

a plan reImbursement proviSIon IS a legal actIon, regardless of whether the 

plan partICIpant or beneficIary recovered from another entIty and possesses 

that recovery In an identIfiable fund, will undenrune the Secretary's Interest 

In ensunng the financial stabIlity of plan assets. 
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ARGUMENT 

Qual Choice seeks to enforce the reImbursement proVIsion, or in 

statutory terms, "to enforce ... the terms of the plan," 29 U.S.C. § 

I I 32(a)(3)(h), through a constructive trust or equitable lien. The panel ruled 

that thIs remedy IS not avaIlable to QualChoice because an actIon to enforce 

a plan reImbursement prOVISIon IS a legal actIon. OualChoice, Inc. v. 

Rowland, 367 F.3d 638 (6th Clr. 2004). En banc rehearing is warranted in 

part because the panel's ruhng IS In tension With the Supreme Court's 

deciSIon In Great-West LIfe & AnnUIty Ins. Co. v. Knudson, 534 U.S. 204 

(2002), which, both implICItly and expliCItly, recognIzed that ERISA section 

502(a)(3) allows courts to Impose a constructive trust over Identifiable funds 

that, because of a reImbursement or subrogatIon prOVISIon, belong In good 

conSCIence to a plan. Moreover, the deCISIon exacerbates a spht In the 

CIrCUIts on the Issue. Fed. R. App. P. 35(b)(1)(A) (a conflIct With the 

deCIsion of other CIrCUIts IS of excepttonallmportance and Justtfies en banc 

reheanng). FInally, the panel deCISIon IS of exceptIonal Importance because 

It not only dIsallows the recovery by Plans ofrmllIons of dollars of thlrd­

party recovenes, It also effectIvely reads out of ERISA sectIon 502(a)(3) the 

nght to "enforce ... the terms of the plan." 29 U.S.C. § I I 32(a)(3). 

2 
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I. THE PANEL'S CONCLUSION THAT A FIDUCIARY'S ACTION 
TO ENFORCE A PLAN REIMBURSEMENT PROVISION IS A 
LEGAL ACTION, REGARDLESS OF WHETRER THE PLAN 
P ARTICIP ANT OR BENEFICIARY RECOVERED FROM 
ANOTHER ENTITY AND POSSESSES THAT RECOVERY IN AN 
IDENTIFIABLE FUND, IS INCONSISTENT WITH THE 
SUPREME COURT'S ANALYSIS IN GREAT-WEST ~ 

Section 502(3.)(3) of ERISA authorizes-a civil action "by a ... 

fidUCIary (A) to enjoin any act or practice which VIolates ... the terms of the 

plan, or (B) to obtain other appropriate equitable relief (i) to redress such 

violations or (ii) to enforce any proVIsions of ... the terms of the plan." 29 

U.S.C. § I I 32(a)(3). In Great-West, the Supreme Court held that 

"appropnate equitable rehef' under section 502(a)(3) of ERISA refers to 

"those categones of relief that were typically avaIlable in equity." 534 U.S. 

at 210 (CIting Mertens v. Hewitt Assocs., 508 U.S. 248,256 (1993)). The 

Court went on to say that "for restitution to lie in equity, the acnon ... must 

seek not to impose personal lIability on the defendant, but to restore to the 

plaintiff particular funds or property in the defendant's possession." Id. at 

214 (emphasIS added). 

Great-West had sought restItution in that case of$411,157 in medical 

expenses It had paid on behalf of beneficiary Janette Knudson after Knudson 

secured a $650,000 settlement from the thrrd parties responsIble for her 

3 
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in]unes. The settlement allocated $256,745.30 to a Special Needs Trust to 

proVIde for Knudson's long-term medIcal care, $373,426 to attorney's fees 

and costs, $5000 to reimburse the California MedIcaid Program, and 

$13,828.70 to reImburse Great-West. The state court approved the 

settlement and ordered the thtrd partIes to pay the amount allocated to the 

SpecIal Needs Trust directly to the trust. Knudson's attorney sent Great­

West a check for $13,828.70, but Great-West refused to cash It. Instead, 

'-

Great-West sued Knudson m federal district court seeking full 

reimbursement of the $411,157 it paId on her behalf. 

The Supreme Court held that Great-West's SUIt was not authonzed by 

ERISA sectton 502(a)(3). 534 U.S. at 218. The Court observed that the 

money from the settlement was not In Knudson's posseSSIon; It had been 

dIspersed to the SpecIal Needs Trust and her attorney. Id. at 214. Great-

West had not brought SUIt agaInst the SpecIal Needs Trust or Knudson's 

attorney. The Court found that Great-West, therefore, was not trying to 

recover partIcular funds that belonged to Great-West that happened to be In 

Knudson's posseSSIon, but rather was tryIng to Impose personal lIabIlIty 

upon Knudson for any funds equal to the benefits It had advanced to her. Id. 

The Court concluded that Great-West sought legal restitutIon not authonzed 

4 
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by ERISA. Id. at 218. Far from foreclosing the-apility ofplansJQ seek- _ - .... -- -

equitable restitution, however, the Court reasoned: -

[A] plaintiff could-seek restitutIon in equity, ordmarily in the form of 
a constructive trust or an equitable lien, where money C?r property 
identified as belonging in good conscie~ce-to th~~plaintiff could 'J~ • _ : 

clearly be traced to particular funds or property in the defendant's 
possession .... A court of equity could then order~a defendant t.O>- . 
transfer title (in the case of constructive trust) or to give a security 
Interest (m the case_of equitable lien) to.a plaintiffwho.was, in the ~ 
eyes of equity, the true owner. 

Id. at 213 (citations omitted). 

The panel's deCIsion is in tension with these statements m Great-West. 

QualChoice here seeks precisely the remedies (constructive trust and 

equitable lien) identified by the Supreme Court as typifying equItable 

restItutIon, and bases its claIm on the very theory countenanced by the Court 

(that Rowland possesses identifiable funds belongtng In good conscience to 

QuaIChoIce). Although the Supreme Court expressly left open the question 

whether Great-West could have obtained eqUItable relIef agaInst Knudson's 

attorney or the trustee of the Special Needs Trus,t, 534 U.S. at 213, and the 

Court's dISCUSSIon of constructIve trust In Great-West was dIcta, it was, 

nevertheless, central to the Court's reasoning. Indeed, If the Court had 

thought, as the panel held, that a constructIve trust remedy was unavailable 

because any claim to enforce the terms of the plan could be recharacterized 

as a breach of contract claIm, whIch could only be remedIed In -a court of 

5 
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law, then most of the dIscussion in the Great-West decisIon, and In particular 
" 

its focus on the fact that Knudson did not hold the settlement proceeds, 

would have been unnecessary. 

The panel fundamentally misconstrued Great-West and the operatIon 

of the common law in concludIng that the constructive trust and equitable 

lien remedIes sought by QualCholce are unavailable. As an inItial matter, 

the panel's finding that QualCholce merely had a contractual Interest, not a 

property Interest, m the proceeds of the settlement IS questionable. 

QualChoice's interest here IS more accurately seen as grounded in the 

ERISA statute Itself (whIch generally allows sponsonng employers to set the 

parameters of a particIpant's welfare benefits and permits fidUCIarIes to 

"enforce ... the terms of the plan"), and not In the common law of contracts. 

Although it IS true that courts sometImes draw on contract pnnclples m 

construmg the terms of an ERISA plan, see Deegan v. ContInental Cas. Co., 

167 F .3d 502, 507 (9th Clr. 1999), It IS equally true that courts look to trust 

law pnnclples in construIng the scope and content of the statute. See 

FIrestone TIre & Rubber Co. v. Bruch, 489 U.S. 101, 110-111 (1989) 

(ERISA "abounds WIth the language and terminology of trust law" and 

should be construed agamst tlus trust law background). 

6 
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Even assuming, however, that that the court was correct m Its factual 

prermse that QualChoIce has a contractual and not a property Interest In the 

settlement proceeds, the panel was Incorrect in concludIng that the anCIent 

wnt of assumpsit was the only available restitutionary remedy. What equity 

contnbuted to restItutIon was the use of In personam JurisdIctIon 

(enforceable in contempt), which allowed the court to Ignore formalItIes of 

tItle, and take a flexIble approach that considered the equitIes and good 

conscIence. 1 Dan Dobbs, Law of RemedIes, 591, 587 (2d ed. 1993). 

Indeed, Dobbs pOInts out that the remedIes of constructIve trust and 

equItable hen were created at equity precisely to remedy situations in which 

the defendant held the legal title to an identifiable res (mcludlng a bank 

account), but the plalntIffhad a supenor moral claim. 1 Id. at 591, 595; 

accord Great-West, 534 U.S. at 213; Hams Trust & Save Bank v. Salomon 

SmIth Barney, Inc., 530 U.S. 238, 250-51 (2000) (notIng that U[w]henever 

the legal tItle to property is obtaIned through means or under circumstances 

'WhICh render It unconsclentIous for the holder of the legal tItle to retaIn and 

enJoy the beneficIal Interest, equIty Impresses a constructIve trust on the 

1 A constructive trust IS an equItable deVIce whereby the "defendant IS .•• 

made to transfer tItle to the plaIntiff who is, In the eyes of equIty, the true 
owner." Dobbs at 587. The equItable lien "uses snmlar Ideas to gIve the 
plaIntIff a secunty Interest In the property or to give the plaIntIff only part of 
the property rather than all of It." Id. at 588. 

7 
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property thus acquired in favor of the one who IS truly and equitably entItled 

to the same, although he may never, perhaps, have any legal estate therein"') 

(cItatIOnS omitted). AssumpsIt was not avaIlable where the remedy sought 

was the return of partIcular property because courts of law could not change 

tItle, but equIty could. Thus, courts of equIty employed a constructIve trust 

or equItable hen to compel the defendant "to follow good conSCIence rather 

than good tItle." Dobbs at 587. 

That constructive trusts and equitable liens were avaIlable in many 

sItuatIons where some form of legal restItution might also be available does 

not detract from theIr equItable character.2 Through these deVIces, equIty 

stepped in wIth a remedy - legal tItle to partIcular property - that courts of 

law could not prOVIde. Thus, actIons for nonpayment of a debt for speCIfic 

property, breach of a promIse to repay a loan, and failure to pay on a 

pronnssory note for winch property was transferred, all could suffice to 

warrant ImpOSItIon of a constructIve trust on the property transferred or 

improved wIth the plaintIffs property. Dobbs at 598 & n.52 (citIng 

MIddlebrooks v. Lonas, 246 Ga. 720, 272 S.E.2d 687 (1980); Leyden v. 

2 In fact, Dobbs pOInts out that assumpsit was not only used by law courts 
to remedy breach of contract, but was also used to prevent unjust ennchment 
through the legal construct of quasI-contract. Thus, constructIve trust, whIch 
IS hkewlse used to prevent unjust ennchment, stands as "an eqUItable 
parallel to the law courts' quasI-contract." Dobbs at 590. 

8 
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ClttCOrp Indus. Bank, 782 P.2d 6 (Colo. 1989)). "Where the constructtve 

trust WIll produce the right measure and condItions of restttutton, however, it 

IS appropriate in any kind of unJust enrichment case." Dobbs at 597 

(emphasis added). So long as identifiable funds held by the defendant that 

belong in good conSCIence to the plainttff are sought, constructive trusts or 

eqUItable hens are avaIlable equitable remedies.3 

II. THE PANEL'S HOLDING EXACERBATES THE CONFLICT IN 
THE CIRCUITS ON THIS ISSUE 

The Fifth CIrcuit has correctly held that reImbursement is an 

appropnate equitable remedy under sectIon 502(a)(3) where the plan 

fidUCIary seeks "to recover funds (1) that are specifically identifiable, (2) 

that belong In good conSCIence to the Plan, and (3) that are WithIn the 

possesSIon and control of the" partIcipant or benefiCIary. Bombardier 

Aerospace Employee Welfare Benefits Plan v. Ferrer, Poirot, & 

Wansborough, P.C., 354 F.3d 348, 356 (5th Clr. 2003), cert. denIed, 2004 

WL 237908 (U.S. July 1, 2004) (No. 03-1135): The Seventh CIrCUIt has 

3 It IS by no means certaIn that QualChoice would be entttled to recover 
under tIns test SInce, accordIng to the affidaVIt from Rowland's attorney, 
Rowland currently holds no IdentIfiable funds, and QualChoice allegedly 
agreed, preVIously, to waIve any Interest It had In the proposed settlement 
agreement. See, 367 F.3d at 641. If these allegattons are borne out, 
presumably QualChoice would not meet the test for imposition of a 
constructtve trust. We file a bnefhere only to urge the adoption of the 
correct standard by tills Court, and not to suggest that QualChoice ulttmately 
WIll be found entItled to recover under tills standard. 

9 
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reached the same conclusion, reasoning that" [u ]nhke the legal acnon 

addressed m Great-West Life, the funds at issue here are idennfiable, have 

not been dissipated, and are still in control of a Plan partIcIpant." Adtnln. 

Comm. of the Wal-Mart Stores v. Varco, 338 F.3d 680, 687-88 (7th Clr. 

2003), pennon for cert. filed, 72 U.S.L.W. 3452 (U.S. Dec. 23, 2003) (No. 

03-959); accord BombardIer, 354 F.3d at 358 ("[h]avmg closely exatmned 

the substance of the relief sought in the case before us, we are convinced that 

... the Plan does not seek to impose personal habllity" on the partiCIpant). 

The Fourth CIrcuit has adopted the same approach In at least two 

unpublished deCIsions Issued after Great-West. See Pnmax Recovenes, Inc. 

v. Young, 83 Fed. Appx. 523, 525 (4th Clr. 2003); In re Carpenter, 36 Fed. 

Appx. 80 (4th Clr. 2002). See also PrOVIdent LIfe & AccIdent Ins. Co. v. 

Waller, 906 F.2d 985, 986-87 (4th Clr. 1990) (holdIng a plan's subroganon 

claIm for unjust ennchment to recover preVIously provided benefits from 

partICIpants who subsequently received a tort award was a valid claIm under 

ERISA); Rego v. Westvaco Com., 319 F.3d 140, 145 (4th Cir. 2003) (stanng 

In dIcta that "a claIm for eqUItable resntunon must seek 'not to impose 

personal liabihty on the defendant, but to restore to the plaIntIff partIcular 

funds or property In the defendant's possessIon.' The plaIntIff, In other 

words, must argue that 'money or property IdentIfied as belongIng In good 

10 
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--------

conscience to the plaintIff could clearly be traced to particular funds or 

property In the defendant's possessIon."'). Two other CIrCUIts have also 

acknowledged in dICta that a claim for equItable restItutIon would he where 

a defendant holds funds that in good conscience belong to the plaintiff. See 

Gerosa v. Savasta & Co., Inc., 329 F.3d 317, 321 (2d Clr.), cert. denIed, 124 

S. Ct. 435 (2003); Sackman v. Teaneck Nursing Ctr., 86 Fed. Appx. 483, 

485 (2003) (unpubhshed). 

The NInth CirCUIt, on the other hand, has held that a plan fiduciary's 

actIon to enforce a reImbursement prOViSIon seeks legal rehef unavailable 

under sectIon 502(a)(3), regardless of whether the plan partICIpant recovered 

from a third-party and possesses that recovery In an IdentIfiable fund. The 

NInth CIrcuit has thus denIed recovery even In cases where the funds sought 

by the ERISA plan could clearly be traced to particular funds or property In 

the defendant's posseSSIon. Great-West LIfe & AnnUIty Ins. Co. v. BerlIn, 

45 Fed. Appx. 750 (9th Clr. 2002) ("The fact the funds sought by Great­

West have been placed In a trust account and are speCIfically IdentIfiable 

does not transform ItS actIon Into one for eqUItable relIef. ") (unpublIshed); 

Westaff (USA) Inc. v. Arce, 298 F.3d 1164, 1167 (9th Clr. 2002) ("ThIS case 

dIffers from our pnor cases ... In that the money at Issue, a legItimate 

persOnalII1Jury settlement to wluch the benefiCIary is entItled, has been 

11 
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placed In an escrow account and remains specIfically IdentIfiable. The 

action remaIns one for money damages."), cert. demed, 537 U.S. 1111 

(2003). Although there IS InconsIstent dicta In a more recent Ninth CIrcuit 

decision, see Honolulu Joint Apprenticeship & Trainmg Comm. of United 

Ass'n Local Union No. 675 v. Foster, 332 F.3d 1234, 1237 (9th Clr. 2003), 

there IS no questIon that the panel's decIsion here exacerbates the 

dIsagreement in the cIrcuIts on this issue. The Secretary belIeves the three-

prong test apphed by the Fourth, FIfth and Seventh CIrcuIts, IS the correct 

applIcatIon of the Great-West standard and should be adopted by the en banc 

Court here. 

III THE PANEL'S DECISION IS OF EXCEPTIONAL IMPORTANCE 
BECAUSE OF ITS LIKEL Y IMPACT ON PLANS 

In addItIon to beIng In conflict WIth the deCISIons of other CIrcuIts and 

In significant tensIon WIth Supreme Court precedent, the panel's deciSIon IS 

of exceptIonal Importance for other reasons: by reading sectIon 502(a)(3) to 

dIsallow enforcement of subrogatIon proviSIons, because they are grounded 

In contract, the deCISIon IS lIkely not only to add sIgnIficantly to the costs 

borne by ERISA health care plans, but could also prevent partIcIpants and 

fiduClanes from bringIng SUIt under sectIon 502(a)(3) to enforce the terms of 

the plan. 
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As of 2002, an esttmated 137 million people participated in pnvate 

sector employer-sponsored health care plans covered by ERISA. Many of 

these plans contain reimbursement/subrogatton provisions. Indeed, in 2000, 

the largest provider of subrogation services m the UnIted States reported 

subrogatton recovenes that averaged $4.8 mtllIon for every one millIon 

persons covered by ItS clIent. See Healthcare Recoveries, Inc., SEC Form 

10K (Mar. 27, 200 I). By flatly prohibiting such recoveries, the panel's 

deciSion IS lIkely to have a large econOmIC Impact on health care plans in 

thts CIrcuit, and may lead some employers to respond by droppmg or 

decreasIng coverage. 

Furthermore, under the lOgIC of the panel's reasoning that sectton 

502( a )(3) does not allow enforcement of a plan subrogatton prOVISIon 

because It IS grounded In contract, no attempt to enforce a plan term would 

be penmssIble. ThIS reads out of sectIon 502(a)(3) the nght to "enforce ... 

the terms of the plan. If 29 U.S.C. § 1132(a)(3). Such a constructton may 

have unforeseen consequences on the enforcement of ERISA beyond the 

subrogatton context, and should be avoided under ordInary rules of statutory 

constructton. See TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (If It IS 'a 

cardInal pnnclple of statutory constructton' that 'a statute ought, upon the 

whole, to be so construed that, if It can be prevented, no clause, sentence, or 
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word shall be osuperfluous, vOId, or insignificant. III) (quoting Duncan v. 

Walker, 533 U.S. 167, 174 (2001)) (mtemal quotatIon marks omItted)). 

CONCLUSION 

F or the reasons discussed above, the Secretary, as amICUS cunae, 

requests that thIS Court rehear this matter en banc and reverse the decisIon of 

the panel. 

Respectfully subnntted thIs 17th day of June, 2004. 

HOWARD M. RADZEL Y 
SolicItor of Labor 

TIMOTHY D. HAUSER 
Associate SolIcItor 
Plan Benefits Secunty DiVIsion 

THOMAS J. DAWSON, III 
Tnal 

ETHHO 
Co sel for Appellate and 

Special LItIgatIon 
Plan Benefits Security DIviSIon 
U.S. Department of Labor 
Office of the SolicItor 
P.O. Box 1914 
WashIngton, D.C. 20013 
(202) 693-5600 
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