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V.
FMR LLC f/k/a FMR Corp.; FMR CO, INC ; FMR CORP.
d/b/a Fidelity Investnents; FMR LLC, d/b/a Fidelity Investnents;
FI DELI TY BROKERAGE SERVI CES, LLC, d/b/a Fidelity Investnents;
FI DELI TY MANAGEMENT & RESEARCH COMPANY

Def endant s- Appel | ant s/ Cr oss- Appel | ees.

On Interlocutory Appeal fromthe United States District Court
For the District of Massachusetts

BRI EF FOR THE SECRETARY OF LABOR AS AM CUS CURI AE
| N SUPPORT OF PLAI NTI FFS- APPELLEES/ CROSS- APPELLANTS

Pursuant to Federal Rule of Appellate Procedure 29(a), the
Secretary of Labor ("Secretary") submits this brief as am cus
curiae in support of Plaintiffs-Appellees/Cross-Appellants
Jacki e Hosang Lawson and Jonathan M Zang ("Lawson and Zang"),
two former enpl oyees of non-public conpanies in the nutual fund
i ndustry who allege that they were subjected to retaliation in
viol ation of section 806 of the Sarbanes-Oxley Act of 2002
("SOX" or "Sarbanes-Oxley"), Pub. L. No. 107-204, tit. VIII, 116

Stat. 745, 802 (2002) (codified at 18 U.S.C. 1514A), after they



conpl ai ned of inproper business practices by their enployers.
The district court correctly held that section 806, the enployee
protection ("whistleblower”) provision of SOX, covers enpl oyees
of contractors or subcontractors of a public conpany.
Accordingly, the court properly denied defendants-appellants’
nmotions to dismss pursuant to Federal Rule of G vil Procedure
12(b) (6).1

| NTEREST OF THE SECRETARY OF LABOR

The Secretary, who is responsible for the adm nistration
and enforcenment of section 806, has a conpelling interest in
ensuring that the scope of section 806's coverage is interpreted
correctly. See 18 U.S.C. 1514A(a).? The ability of enployees of
contractors and subcontractors of public conpanies to invoke
section 806 is inportant to whistleblower protection. In

enacting SOX, Congress recognized that enployees are nore |ikely

! The district court also concluded that whistlebl ower protection
islimted to conplaints "relating to fraud agai nst

sharehol ders.” The plain |anguage of section 806 does not
support that conclusion. |In any event, it is unnecessary for
this Court to decide this issue, as Lawson's and Zang's
protected activity involved allegations of violations of
Securities and Exchange Conmmi ssion regul ations and federal |aw
relating to fraud agai nst sharehol ders.

2 The Secretary has del egated responsibility for admnistering
t he SOX whi stl ebl ower programto the Assistant Secretary for
Cccupational Safety and Health. See Secretary's Oder No. 5-
2007, 72 Fed. Reg. 31,160 (June 5, 2007); see also 29 C F.R
1980. 103-. 105.



to report securities |aw violations and fraud agai nst
shareholders if the |l aw protects themfroma corporate culture

t hat puni shes whi stl ebl owers. An adverse decision by this Court
woul d | eave a significant nunber of enployees who are in a
position to blow the whistle on corporate fraud - including the
great majority of enployees in the nutual fund industry -

wi t hout protection for disclosing information about federal
securities |aw violations or sharehol der fraud. Such a result
woul d have a chilling effect on an enpl oyee of a contractor or
subcontractor of a public conmpany who nmi ght consider com ng
forward with i nformati on about corporate fraud or Securities and
Exchange Conmm ssion ("SEC') violations. The resulting gap in
whi st | ebl ower protection would underm ne the purpose of the

Sar banes- Oxl ey Act.

STATEMENT COF THE | SSUES

1. \Wiether the district court correctly concluded that the
whi st | ebl ower protection afforded by section 806(a) of SOX
covers an enpl oyee of a contractor or subcontractor of a public
conpany, when that enpl oyee reports activity which he or she
reasonably believes nay constitute a violation of 18 U. S. C
1341, 1343, 1344, or 1348; any rule or regulation of the
Securities and Exchange Comm ssion; or any provision of federal

law relating to fraud agai nst sharehol ders.



2. \Wet her whistl ebl ower protection under section 806(a)
of SOXis limted to conplaints relating to fraud agai nst
shar ehol ders.

STATEMENT OF THE CASE

A.  Statenent of Facts and Course of Proceedi ngs

1. Appellee Lawson is a fornmer enployee of FMR LLC, FMR
Corp., and Fidelity Brokerage Services, LLC ("Fidelity
Br okerage") who all eges that she was constructively discharged
fromher position as Senior Director of Finance at Fidelity
Br okerage in Septenber 2007 in retaliation for engaging in

activity protected under section 806. See Lawson v. FMR LLC

724 F. Supp. 2d 141, 144-46 (D. Mass. 2010). Specifically,
Lawson clains that she was subjected to a series of retaliatory
actions after she reported several allegedly wongful accounting
and fee practices, including the retention of fees in violation
of SEC Rule 12b.1, 17 C.F. R 270.12b-1(b). Lawson, 724 F. Supp.
2d at 145-46

Appel l ee Zang is a former enpl oyee of Fidelity Managenent
and Research Conpany ("Fidelity Managenent"), FMR Co., Inc., and
FMR LLC who al l eges that his enploynent as a portfolio nanager
for several Fidelity funds was termnated in retaliation for his
protected activity under SOX section 806. Lawson, 724 F. Supp
2d at 146-47. Zang alleges that he was term nated after

inform ng Fidelity Managenent of conflicts of interest that

4



harmed the Fidelity nmutual funds' shareholders and of errors in
SEC-required disclosures. [|d. at 147.

The def endant s-appel | ants are nonpublic conpani es invol ved
in the business of providing investnent advice to nutual funds.
Lawson, 724 F. Supp. 2d at 144. These conpani es' busi ness
i ncludes acting as investnent advisers to the Fidelity famly of
mut ual funds (" Funds"), which includes providi ng nanagenent and
adm nistrative services to the Funds pursuant to contracts
approved by the Funds' Board of Trustees. The Funds, which are
separate investnment conpani es under the Investnent Conpany Act
of 1940, 15 U.S.C. 80a-3(a)(1l), are publicly held conpanies that
are overseen by a Board of Trustees. Lawson, 724 F. Supp. 2d at
144-45. The Funds have no enployees of their own. [|d. at 144.

2. Lawson filed SOX whistlebl ower conplaints with the
Cccupational Safety and Health Adm nistration ("OSHA") of the
Departnent of Labor ("Departnment” or "DOL") on Decenber 20, 2006
and April 24, Septenber 14, and Novenber 9, 2007. Lawson, 724
F. Supp. 2d at 146. Zang filed a SOX whi stl ebl ower conpl ai nt
w th OSHA on Septenber 15, 2005. |1d. at 147. Both Lawson and
Zang proceeded to federal district court pursuant to section

806(b) (1) (B) of SOX before a final determ nation was nmade by the



Secretary on their admnistrative claims.® See 18 U.S.C
1514A(b) (1) (B).

The def endant s-appel | ants noved to dism ss the conplaints
pursuant to Federal Rule of G vil Procedure 12(b)(6). The
district court addressed the conplaints jointly because both
conpl aints share a comon defendant, FMR LLC, and raise the sane
i ssue concerning the scope of SOX section 806(a). Lawson, 724
F. Supp. 2d at 144.

B. The District Court's Decision

On March 31, 2010, the district court denied the notions to
dism ss, finding that Lawson and Zang, as enpl oyees of
i nvest ment advisers to nutual funds, are protected by section
806. Lawson, 724 F. Supp. 2d at 162. 1In so doing, the court
concl uded that SOX section 806(a) protects not only enpl oyees of
public conpani es, but al so enpl oyees of such conpani es'
contractors, subcontractors, and agents. 1d. at 163.

I n anal yzing the scope of whistlebl ower coverage, the
district court began with the text of section 806, which

provides in pertinent part:

3 Lawson filed suit in federal court prior to any determ nation
on her adm nistrative whistleblower conplaint. Zang term nated
proceedi ngs before the Departnent and proceeded to federal court
after an Adm nistrative Law Judge di sm ssed his admnistrative
whi st | ebl ower conplaint. Lawson, 724 F. Supp. 2d at 146, 148.



No conmpany with a class of securities registered under
section 12 of the Securities Exchange Act of 1934 (15
US.C 78l), or that is required to file reports under
section 15(d) of the Securities Exchange Act of 1934 (15
US.C 78o(d)) . . ., or any officer, enployee, contractor,
subcontractor, or agent of such conpany . . ., may
di scharge, denote, suspend, threaten, harass, or in any
ot her manner discrim nate against an enployee in the terns
and conditions of enploynent because of any |lawful act done
by the enpl oyee.
18 U. S.C. 1514A(a) (quoted in Lawson, 724 F. Supp. 2d at 152).
The district court considered whether the term"an enpl oyee" is
limted to enpl oyees of public conpanies, or whether it al so
enconpasses enpl oyees of any "contractor, subcontractor, or
agent" of a public conpany. 724 F. Supp. 2d at 152-56. After
anal yzing the statutory text and considering pertinent judicial
and DOL adm ni strative decisions, the district court concluded
that the term"an enpl oyee" is anbiguous. 1d. at 156. The
district court therefore considered the |egislative history of
section 806, which it also found inconclusive because the
congressi onal debates did not speak directly to whether
enpl oyees of nonpublic conpanies are covered by section 806.
Id. at 157-58.
The court next considered the renedi al purpose of SOX - to
prevent and puni sh corporate fraud - and concluded that it
supports coverage of enpl oyees of contractors and subcontractors

working with a public conpany. Lawson, 724 F. Supp. 2d at 158-

60. In particular, the court relied upon |egislative history



i ndi cating that "Congress was concerned with failures to report
i nstances of fraud agai nst sharehol ders, both by enpl oyees of
publ i c conpani es and by enpl oyees of those institutions working
with the public company." 1d. at 160. The court concl uded that
"Congress was concerned about the related entities of a public
conpany becom ng involved in perform ng or disguising fraudul ent
activity, and wanted to protect enployees of such entities who
attenpt to report such activity." 1d. Based on this evidence
of Congressional intent, coupled with the conclusion that it was
"plausible"” to interpret the text of section 806(a) to protect
enpl oyees of contractors, subcontractors, and agents of public
conpani es, the court concluded that section 806 protected such
enpl oyees. |d. at 161. In the nutual fund industry
specifically, the court noted, investnent advisers nanage the
daily operations of the nutual fund, which has no enpl oyees of
its owmn. "If Section 806 only protected enpl oyees of public
conpani es, then any reporting of fraud involving a nutual fund's
shar ehol ders woul d go unprotected.” [d. at 162.

The court, however, was concerned that this construction of
the statute m ght extend whistl ebl ower protection to any
enpl oyee of a private entity that acts as a contractor,
subcontractor, or agent of a public conpany, even when the
enpl oyee' s whi stl ebl owi ng does not directly involve fraud

agai nst sharehol ders. Lawson, 724 F. Supp. 2d at 158. The

8



court sought to avoid such an expansive interpretation of
section 806 by limting coverage to an enpl oyee who brings a
conplaint "relating to fraud agai nst shareholders.” 1d. at 158-
59.

On July 28, 2010, the district court certified the issue of
SOX's applicability to enpl oyees of contractors and
subcontractors of publicly traded conpani es, because "the
chal | enged draftsmanship of the Sarbanes-Oxl ey Act has provided
substantial ground within which to stake out different opinions
regarding statutory intent"” concerning the scope of section
806's coverage. Mem and Order on pet. for interlocutory review
("Mem and Order"), at 4.° On August 9, 2010, the defendants-
appellants filed a petition for interlocutory appeal with this

Court. Lawson and Zang filed cross-petitions for interlocutory

* The specific question certified for interlocutory review
pursuant to 28 U.S.C. 1292(b) is:

Does the whistlebl ower protection afforded by Section
806(a) of the Sarbanes-Oxley Act, 18 U S.C. § 1514A apply
to an enpl oyee of a contractor or subcontractor of a public
conpany, when that enpl oyee reports activity which he
reasonably believes may constitute a violation of 18 U S. C
88 1341, 1343, 1344, or 1348; any rule or regulation of the
Securities and Exchange Conmmi ssion; or any provision of
Federal |aw and such a violation would relate to fraud

agai nst sharehol ders of the public conpany?

Mem and Order, at 4-5.



appeal on August 23, 2010. On Cctober 25, 2010, this Court
granted the petitions.

SUMVARY OF ARGUMENT

The district court correctly concluded that SOX section 806
provi des whi stl ebl ower protection to an enployee of a public
conpany's contractor or subcontractor. Section 806(a) prohibits
a public conmpany or "any officer, enployee, contractor,
subcontractor, or agent of such conpany" fromdiscrimnating
agai nst "an enpl oyee" who engages in protected activity. This
statutory | anguage does not limt the term"an enpl oyee" to
enpl oyees of public conpanies. Rather, the text of section 806
is nmost logically interpreted to provide whistl ebl ower
protection to "an enpl oyee" of any of the categories of entities
that are prohibited fromengaging in retaliation, including
contractors and subcontractors. This interpretation is
consistent wwth SOX' s |l egislative history and broad renedi a
purpose, as well as with Departnent of Labor procedural
regul ations inplenmenting section 806. A contrary interpretation
woul d | eave a significant nunber of enployees who are in a
position to expose corporate fraud - including enployees in the
mut ual fund industry — wi thout whistleblower protection under
section 806.

The district court also concluded that an enpl oyee of a

public conpany or its contractors or subcontractors does not

10



engage in protected activity unless his or her conplaint rel ates
to "fraud agai nst shareholders.” It is unnecessary for the
Court to decide this issue because the appellees in this case
reported alleged violations of federal law relating to fraud
agai nst sharehol ders. To the extent this Court addresses the
i ssue, however, it should conclude that an enpl oyee's conpl ai nt
need not relate to fraud agai nst shareholders in all instances.
Section 806 expressly covers six different |aws or cl asses of
| aws, the last of which is "any provision of Federal |aw
relating to fraud agai nst sharehol ders.” Under established
principles of statutory construction, this phrase does not
nodi fy the other enunerated | aws or classes of |aws, and section
806 thus protects whistleblowers who report fraud under any of
the enunerated statutes, regardless of whether the m sconduct
relates to "fraud agai nst sharehol ders.™

ARGUNVENT

SOX SECTI ON 806(a) PROTECTS EMPLOYEES OF A PUBLIC
COVPANY' S CONTRACTORS AND SUBCONTRACTORS

A. Section 806(a) prohibits a contractor or subcontractor
of a public conpany, as well as the public conpany
itself, fromretaliating agai nst covered
whi st | ebl ower s.

1. Section 806 of SOX provides in pertinent part:

No conmpany with a class of securities registered under
section 12 of the Securities Exchange Act of 1934 (15
US. C 78l), or that is required to file reports under
section 15(d) of the Securities Exchange Act of 1934
(15 U.S.C. 780(d)), including any subsidiary or

11



affiliate whose financial information is included in

t he consolidated financial statenents of such conpany,
or nationally recognized statistical rating

organi zation . . . or any officer, enployee,
contractor, subcontractor, or agent of such conpany or
nationally recogni zed statistical rating organization,
may di scharge, denote, suspend, threaten, harass, or
in any other manner discrimnate agai nst an enpl oyee
in the terns and conditions of enploynent because of
any | awful act done by the enpl oyee--

(1) to provide information, cause information to be
provi ded, or otherwi se assist in an investigation
regardi ng any conduct which the enpl oyee reasonably
bel i eves constitutes a violation of section 1341 [ il
fraud], 1343 [wire, radio, TV fraud], 1344 [bank
fraud], or 1348 [securities fraud], any rule or

regul ation of the [SEC], or any provision of Federal
law relating to fraud agai nst sharehol ders, when the
information or assistance is provided to or the

i nvestigation is conducted by--

(A) a Federal regulatory or |aw enforcenent agency;

(B) any Menber of Congress or any conmittee of
Congress; or

(C a person with supervisory authority over the
enpl oyee (or such other person working for the
enpl oyer who has the authority to investigate,
di scover, or term nate m sconduct).
18 U.S.C. 1514A(a).°
Interpretation of this provision begins wwth the text of

the statute itself. See United States v. Vidal - Reyes, 562 F. 3d

° Effective July 22, 2010, after the district court denied the
nmotions to dismss, Congress anended section 806, inter alia, to
clarify that section 806 covers certain subsidiaries of public
conpani es. See Pub. L. No. 111-203, tit. IX 88 922(b), (c),
929A, 124 Stat. 1376, 1848, 1852 (2010) (Dodd-Frank Wall Street
Ref orm and Consuner Protection Act).

12



43, 50 (1st Cr. 2009) ("In interpreting the meaning of the
statute, our analysis begins with the statute's text")
(citations omtted). Section 806(a) identifies a broad range of
entities and persons who are prohibited fromengaging in
retaliation against an enpl oyee and specifies the retaliatory
behavi or prohibited. 1In particular, section 806 clearly

prohi bits contractors or subcontractors of public conpanies, as
wel | as public conpanies thenselves, fromretaliating against
covered whi stleblowers. Section 806 categorically provides both

that "no" publicly traded conpany nay engage in prohibited
retaliation and that this prohibition extends to "any .

contractor, subcontractor, or agent of such conpany."” 18

U S.C. 1514A(a) (enphasis added). Section 806 thus "nmakes clear
that the m sconduct it protects against is not only that of the
publicly traded conpany itself, but also that of 'any officer,
enpl oyee, contractor, subcontractor, or agent of such conpany,’
who retaliates or otherw se discrimnates agai nst the

whi st | ebl ow ng enpl oyee.” Carnero v. Boston Scientific Corp.

433 F.3d 1, 6 (1st Cr. 2006) (citation omtted); see also

Collins v. Beazer Hones USA, Inc., 334 F. Supp. 2d 1365, 1372

n.4 (N.D. Ga. 2004).
The Departnent of Labor's Adm nistrative Review Board
("ARB") |ikew se has recogni zed that section 806 prohibits

retaliation by a contractor, subcontractor, or agent of a
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publicly held conpany.® See, e.g., Johnson v. Sienens Bl dg.

Techs., Inc., ARB No. 08-032 (ARB Mar. 31, 2011); Gle v. Wrld

Fin. Goup, ARB No. 06-083, 2008 W. 2265208, at *2 (ARB My 29,
2008) (rejecting conpany's argunent that it was not subject to
t he whi stl ebl ower provisions of SOX because it was not a
publicly traded conpany; SOX s "whistlebl ower protection

provi sion also prohibits "any officer, enployee, contractor,
subcontractor, or agent' of publicly traded conpanies from
retaliating agai nst enpl oyees.").

3. The Funds, as investnent conpanies that are registered
under the Investnent Conpany Act of 1940, 15 U S.C. 80a-1, et
seq., and that file reports under section 15(d) of the
Securities Exchange Act, fall within the scope of section 806.
Fidelity Managenent and FMR Co., Inc., which function as
i nvest ment advi sors and contractors to the Funds, are

"contractors and subcontractors" to the Funds. See Jones V.

Harris Assocs., L.P., 130 S. C. 1418, 1423 (2010) (recognizing

that a mutual fund's board of directors "nust 'review and
approve the contracts of the investnent adviser' annually")

(internal citations omtted); Daily Incone Fund, Inc. v. Fox,

® The Secretary has del egated to the ARB the authority to issue

final agency decisions in cases arising under section 806. See
Secretary's Order 1-2010, 75 Fed. Reg. 3924 (Jan. 25, 2010); see
also 29 C.F.R 1980.110(a).
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464 U. S. 523, 536-37 (1984) (the statutory schene "that
regul ates nost transactions between investnent conpanies and
their advisers . . . requires that fees for investnent advice
and ot her services be governed by a witten contract approved
both by the directors and the sharehol ders of the fund")
(internal citations omtted). That the Funds (like nost mnutual
funds) have no enpl oyees of their own and instead rely on third
parties to operate the funds, particularly private investnent
advi sors and their enpl oyees, buttresses the conclusion that the
def endant s- appel | ants are covered contractors or subcontractors
wi thin the neaning of section 806.

B. Whistleblower protection is afforded to "an enpl oyee"

of a privately held contractor or subcontractor of a
publ i ¢ conpany.

1. The text of section 806 specifically prohibits public
conpanies and their related entities fromretaliating agai nst
"an enpl oyee" who has engaged in whistleblowing. |In affording
whi st | ebl ower protection to "an enpl oyee," section 806 does not
restrict protection to an enpl oyee of a public conpany. Rather,
the nost natural reading of the provision is that whistlebl oner
protection is afforded to "an enpl oyee" of any of the categories
of entities that are prohibited fromengaging in retaliation and
have a specified relationship wwth a public conpany, including
contractors and subcontractors. |f Congress had intended to

restrict section 806's protections to enployees of public
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conpanies, it could have used the |imting phrase "an enpl oyee

of such conpany," rather than the nore general "an enpl oyee,"

just as Congress limted the entities who are prohibited from
discrimnating to public conpanies or "any . . . contractor,
subcontractor, or agent of such conpany” (enphasis added). By
using the limting phrase "of such conmpany” in identifying those
who are prohibited fromretaliating, while omtting simlar
l[imting | anguage in identifying those protected from
retaliation, Congress indicated that section 806's protections

are not limted to enpl oyees of public conpanies. See Russello

v. United States, 464 U S. 16, 23 (1983) ("[W here Congress

i ncludes particular | anguage in one section of a statute but
omts it in another section of the same Act, it is generally
presuned t hat Congress acts intentionally and purposely in the

di sparate inclusion or exclusion.") (citation omtted).’

" Section 806's caption, which refers to "Wistl ebl ower
protection for enployees of publicly traded conpanies,” does not
reflect Congressional intent to limt section 806" s scope.

Al t hough statutory captions nay aid in statutory interpretation,
they are in no way controlling. See Massachusetts Ass'n of
Health Maint. Orgs. v. Ruthhardt, 194 F.3d 176, 180 (1st Cr.
1999) (reliance on statutory captions "should not be indul ged at
t he expense of the text itself") (internal citation omtted);
United States v. Johnson, 632 F.3d 912, 924 (5th G r. 2011) ("a
title alone is not controlling”) (internal quotation marks
omtted). Section 806's caption cannot mark the outer boundary
of the meaning of "an enployee," as evidenced, for exanple, by
Congress' decision not to change the caption when it anmended
section 806 to clarify that it covers certain non-public
subsidiaries and affiliates of public conpanies and to prohibit
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Simlarly, if section 806 were construed as protecting only
t he enpl oyees of public conpanies, then contractors,
subcontractors or agents could be liable only in the rare
ci rcunst ance when they have retaliated agai nst the enpl oyees of
their publicly traded client. While such circunstances are not
i nconcei vabl e, they hardly reflect the full scope of section
806's coverage. |Indeed, such a cranped interpretation of
section 806 is inconsistent with its text, which expressly
provi des, in all-enconpassing |anguage, that section 806
protects "an enpl oyee" fromretaliation by "any" contractor or
subcontractor. The inclusion of nonpublic entities such as
subsidiaries, affiliates, contractors, and subcontractors as
entities prohibited fromretaliation would be rendered
surplusage if public conpany enpl oyees were the only covered
victinms of retaliation, because such nonpublic entities have no
authority over the "terns and conditions" of public conpany
enpl oyees' enpl oynent.

2. The Departnent of Labor's regul ations inplenenting

section 806, which this Court concluded in Day v. Staples, Inc.,

555 F.3d 42, 54 & n.7 (1st Cr. 2009) are entitled to deference,

reinforce the conclusion that the term "enpl oyee" enconpasses

retaliation by a "nationally recognized statistical rating
organi zation" or its "officer, enployee, contractor,
subcontractor or agent.”
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enpl oyees of a public conpany's contractors, subcontractors, and
agents. See Procedures for the Handling of Discrimnation
Conmpl ai nts Under Section 806 of the Corporate and Crimnal Fraud
Accountability Act of 2002, Title VIII of the Sarbanes-Oxl ey Act
of 2002, 69 Fed. Reg. 52,104 (Aug. 24, 2004).8 The preanble to
the regul ations states that:
Notwi t hstanding its caption, section 806(a) expressly
provi des that no publicly traded conpany, "or any officer,
enpl oyee, contractor, subcontractor, or agent of such
conpany, may discharge, denote, suspend, threaten, harass,
or in any other manner discrimnate against an enpl oyee.
. ." The statute thus protects the enployees of publicly
traded conpanies as well as the enployees of contractors,
subcontractors, and agents of those publicly traded
conpani es.
69 Fed. Reg. at 52,105-52,106 (enphasis added). Accordingly,
the regul ati ons define an enpl oyee as "an individual presently
or formerly working for a conpany or conpany representative .
or an individual whose enploynent could be affected by a
conpany or conpany representative."” 29 C F.R 1980.101. The
regul ations further define "conpany representative" as "any
of ficer, enployee, contractor, subcontractor, or agent of a

conpany." 1d. Thus, under the regulations, public conpanies

and any "contractor, subcontractor, or agent"” of a public

8 The Department of Labor does not have substantive rul emaking

authority with respect to section 1514A. Thus, the Secretary is
not asking for deference under Chevron U . S. A, Inc. v. Natural
Resource Defense Council, Inc., 467 U S. 837 (1984) for her
procedural regul ations.
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conpany are covered under section 806, and section 806's
whi st | ebl ower protections extend to enpl oyees of any of those

categories of entities. I1d. See Carnero, 433 F.3d at 6 ("If

BSA and BSB [subsidiaries of BSC] were agents of BSC, as seens
qui te possible, their own enployee would fit" wthin the

regul ations' definition of "enployee.") (citing 29

C. F. R 1980.101).

3. The ARB has ruled that section 806's protections extend
to enpl oyees of a public conmpany's private contractors,
subcontractors, and agents. Johnson, ARB No. 08-032, slip op.
at 16 ("The Act's legislative history denonstrates that Congress
i ntended to enact robust whistleblower protections for nore than
enpl oyees of publicly traded conpanies. The |egislative history
di scusses not only Congress's objective of protecting
whi st | ebl owi ng by enpl oyees of a publicly traded conpany, but
protecting as well enployees of certain private firnms that work

with, or contract with, publicly traded conpanies.”). See al so

Kl opfenstein v. PCC Fl ow Techs. Hol dings, Inc., ARB Nos. 07-021,

07-022, 2009 W. 2844805, at *5 (ARB Aug. 31, 2009) (non-public
subsidiary acted as agent of public conpany in term nating

subsidiary's enployee); Kalkunte v. DVI Fin. Serv., Inc., ARB

Nos. 05-139, 05-140, 2009 W 564738, at *8 (ARB Feb. 27, 2009).
The ARB's interpretation of section 806's scope is entitled to

deference. See Welch v. Chao, 536 F.3d 269, 276 n.2 (4th Cr.
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2008) ("Congress explicitly delegated to the Secretary of Labor
authority to enforce 8 1514A by formal adjudication, . . . and
the Secretary has del egated her enforcenent authority to the
ARB. Thus, we afford deference to the ARB's interpretation of 8§
1514A of the Sarbanes-Oxley Act.") (internal citations omtted),

cert. denied, 129 S. C. 1985 (2009).°

4. An interpretation of the term"an enployee” that limts
coverage to enpl oyees of public conpanies woul d underm ne SOX s

basi ¢ purpose. See Kasten v. Saint-Gobain Perfornmance Pl astics

Corp., No. 09-834, 2011 W 977061, at *4 (U.S. Mar. 22, 2011)

® Several district courts and administrative |aw judges have
concl uded that section 806 protects only enpl oyees of publicly
traded conpanies. See, e.g., Brady v. Calyon Secs. (USA), 406
F. Supp. 2d 307, 318 (S.D.N. Y. 2005) (rejecting SOX

whi st | ebl ower cl ai m of anal yst enpl oyed by a privately held

br oker - deal er because section 806 does not protect "the

enpl oyees of any enpl oyer whose business involves acting in the
interests of public conpanies”); Goodman v. Decisive Anal ytics
Corp., ALJ No. 2006- SOX-00011 (ALJ Jan. 10, 2006) (refusing to
extend whi stl ebl ower protection to the enpl oyees of a
contractor, subcontractor, or agent). Such decisions generally
appear to have been deci ded based on concerns about the
potential breadth of section 806, not based on its text or the
pertinent |legislative history. Perhaps nore significantly,

t hese cases predate Congress' recent clarification of the scope
of section 806, see note 5, supra, which nmade clear that section
806 was not intended to apply only to the enpl oyees of public
conpani es. See Sharkey v. J.P. Mrgan Chase & Co., No. 10 G v.
3824, 2011 W 135026, at *5 (S.D.N. Y. Jan. 14, 2011) (Section
806 protected conpl ai nant who reported concerns about client's
illegal activity; "[t]he statute by its terns does not require
that the fraudul ent conduct or violation of federal securities
| aw be commtted directly by the enployer that takes the
retaliatory action.").
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("the language of the provision, considered in isolation, may be
open to conpeting interpretations. But considering the
provision in conjunction with the purpose and context |eads us
to conclude that only one interpretation is perm ssible. ")
Congress enacted SOX in the wake of the Enron scandal to restore
i nvestor confidence in the nation's financial markets. See S.
Rep. No. 107-146 (2002). SOX s legislative history denonstrates
t hat Congress intended to enact broad whistl ebl ower protections
for enpl oyees who report corporate fraud and viol ati ons of SEC
rules and regulations. I1d. at 19 ("U. S. |laws need to encourage
and protect those who report fraudulent activity that can damage
i nnocent investors in publicly traded conpanies."). Congress
recogni zed the inportant role whistleblowers play in deterring
corporate fraud and SEC violations. Id. at 10 ("[Qften, in
conpl ex fraud prosecutions, these insiders are the only
firsthand witnesses to the fraud. They are the only people who
can testify as to 'who knew what, and when,' crucial questions .
in all conplex securities fraud investigations."). In
particul ar, Congress was aware that both Enron and its
consul tant and "independent” auditor Arthur Andersen deceived
the investing public. See id. at 2 ("Enron apparently, with the
approval or advice of its accountants, auditors and | awyers,
used thousands of off-the-book entities to overstate corporate

profits, understate corporate debts and inflate Enron's stock
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price."). Congress was troubled not only by Enron's m sdeeds,
but al so by those of the "accounting firns, law firns and
busi ness consulting firms" - all of whom presunably were private
contractors, subcontractors or agents of the publicly-traded
Enron - "who were paid mllions to advise Enron." Id. at 4.
Congress' concern about the role of related entities in
Enron's fraud led it to prohibit such entities fromretaliating
agai nst enpl oyees who cone forward to report acts of fraud.
Congress was al armed by a "corporate code of silence" that
"di scourage[s] enployees fromreporting fraudul ent behavi or not
only to the proper authorities . . . but even internally." S
Rep. No. 107-146, at 5. |In undertaking to conbat this "code of

silence,"” Congress specifically recognized that enpl oyees at

bot h Enron and Andersen who tried to report violations "or 'blow
the whistle' on fraud . . . were discouraged at nearly every
turn.” Id. Indeed, an "Andersen partner was apparently renoved

fromthe Enron account when he expressed reservations about the
firms financial practices in 2000." 1d. The legislative
history thus reflects that Congress was concerned not only about
the actions of public conpanies, but also of those related
entities, |like Arthur Andersen, that provide professional
services to public conpanies.

5. The consequences of excluding the enpl oyees of

contractors and subcontractors of public conpanies from section
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806's protections would be dramatic. [|nvestnent conpanies,
including all nutual funds, are covered by section 806.

However, nearly all nutual funds function w thout any enpl oyees
of their own, relying instead on third parties, primarily

i nvest nent advi sers. See Harris Assocs., L.P., 130 S. C. at

1422 (" A separate entity called an investnment adviser creates
t he nmutual fund, which nmay have no enpl oyees of its own. ")

(citations omtted); Daily Incone Fund, 464 U S. at 536 ("Unlike

nost corporations, [a mutual fund] is typically created and
managed by a pre-existing external organization known as an
i nvestment adviser.") (citation omtted).

The enpl oyees of a mutual fund' s advisers therefore are
particul arly knowl edgeabl e about a publicly-traded fund's
operations and whet her they involve corporate fraud. |[|f section
806's protections did not extend to such enpl oyees, they would
be unprotected by SOX s whi stl ebl ower provision, notwthstandi ng
t heir know edge of whether the funds they manage are conplying
with legal requirenents designed to prevent SEC violations and
sharehol der fraud. Oher categories of enployees with specific
knowl edge of corporate activity, such as outside accountants and
auditors, |ikew se would be unprotected. Such a result would be
inconsistent with Congress' intent to provide whistlebl ower

protection to those particularly well-positioned to blow the
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whi stl e on potential securities violations and sharehol der

fraud. See S. Rep. No. 107-146, at 10.

1. THE TEXT OF SOX SECTI ON 806 DCES NOT LIM T WH STLEBLONER
PROTECTI ON TO COVPLAI NTS RELATI NG TO FRAUD AGAI NST
SHAREHOLDERS
1. The district court erred in limting whistleblower

protection to enpl oyees who conpl ain about violations relating

to fraud agai nst sharehol ders. Lawson, 724 F. Supp. 2d at 159-

60. A conpl ai nant does not necessarily have to establish that a

vi ol ation involves fraud agai nst sharehol ders. The text of

section 806 expressly covers six different |aws or classes of

laws: mail fraud (18 U S.C 1341), fraud by wire, radio, or

television (18 U S.C. 1343), bank fraud (18 U . S. C. 1344),

securities fraud (18 U S.C. 1348), any rule or regulation of the

SEC, and any provision of Federal law relating to fraud agai nst

sharehol ders. Mail fraud, fraud by wire, radio, or television,

and bank fraud are not limted to frauds agai nst sharehol ders.

See 18 U. S. C. 1341, 1343 (both applying to "[w hoever, having

devised or intending to devise any schene or artifice to

defraud"); id. 1344 (applying to "[w hoever know ngly executes,

or attenpts to execute, a schene or artifice . . . to defraud a

financial institution. . ."). If Congress had intended to

expressly imt section 806 to fraud agai nst sharehol ders, it

woul d have so provided.
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2. No court of appeals has directly held that section 806
l[imts whistleblower protection to enpl oyees who report a
violation relating to "fraud agai nst sharehol ders.” See, e.qg.,

Allen v. Admn. Review Bd., 514 F.3d 468, 480 n.8 (5th Gr.

2008) ("Because the issue is not before us, we express no
opi nion on whether the first five enunerated categories of
protected activity found in 8 1514A require sone form of
scienter related to fraud agai nst shareholders.") (citations

omtted); but cf. Vodopia v. Koninklijke Philips Elecs., N V.,

No. 09-4767-cv, 2010 W. 4186469, at *3 (2d Cir. 2010) (unpub'd)
(affirmng dismssal of SOX conplaint that "fails to allege that
[the conpl ai nant] reasonably believed that he was reporting
potential securities fraud as opposed to patent-rel ated

mal f easance,” wi thout stating which |aws in section 806 were
allegedly violated). Two district court decisions have relied
on the text of section 806 to determne that it protects

whi st | ebl owers who report fraud "under any of the enunerated
statutes regardl ess of whether the m sconduct relates to

‘sharehol der' fraud." O Mahony v. Accenture Ltd., 537 F. Supp

2d 506, 517 (S.D.N. Y. 2008); see Reyna v. ConAgra Foods, Inc.,

506 F. Supp. 2d 1363, 1382-83 (M D. Ga. 2007) (sanme). As the
O Mahony court expl ai ned:
By listing certain specific fraud statutes to which

[ section] 1514A applies, and then separately, as
i ndicated by the disjunctive '"or,"' extending the reach
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of the whistleblower protection to violations of any
provi sion of federal law relating to fraud agai nst
securities sharehol ders, [section] 1514A clearly
protects an enpl oyee against retaliation based upon
t he whistleblower's reporting of fraud under any of
the enunerated statutes regardl ess of whether the

m sconduct relates to 'sharehol der' fraud.

537 F. Supp. 2d at 517.

3. The ARB simlarly concluded in a recent decision that
section 806(a)(1l) "does not require that the mail fraud or wire
fraud pertain to a fraud agai nst the shareholders.” Brown v.

Lockheed Martin Corp., ARB No. 10-050, slip op. at 9 (ARB Feb.

28, 2011) (citations omtted). But see, e.g., Platone v. FLYi,

Inc., ARB No. 04-154, 2006 W. 3246910, at *7 (ARB Sept. 29,
2006) ("[When allegations of mail or wire fraud ari se under
t he enpl oyee protection provision of [SOX], the all eged
fraudul ent conduct nust at |east be of a type that would be

adverse to investors' interests."), aff'd on other grounds sub

nom, Platone v. United States Dep't of Labor, 548 F.3d 322 (4th

Cir. 2008) (declining to reach question of whether section 806
requi res conplainant alleging mail or wire fraud to denonstrate
that fraud woul d be adverse to interest of sharehol ders or

i nvestors), cert. denied, 130 S. Ct. 622 (2009). %

1 In a case currently pending before the ARB, Sylvester v.

Parexel International LLC, ARB No. 07-123, ALJ Nos. 2007- SOX-
039, 2007-SOX-042 (ARB docketed Sept. 18, 2007), the ARB
request ed suppl enental briefing on several issues relating to
the scope of protected activity under section 806, including
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Al t hough SOX was i ntended to prevent corporate fraud
generally, not just fraud relating to shareholders, it is not
necessary for this Court to decide the reach of the phrase
"fraud agai nst shareholders" in this case. Gven the
relati onship between publicly traded nutual funds and their
i nvest ment advi sers, enployees of a nmutual fund' s advisors can
be expected to engage in corporate activities that affect
i nvestor interests. Moreover, Lawson's and Zang's protected
activity involved all eged violations of SEC regul ati ons or
federal law relating to fraud agai nst shareholders. This Court
therefore can decide this case wi thout determ ning the outer

boundari es of SOX coverage or whether the district court

whet her an enpl oyee's whistleblowng activity nust relate to
fraud agai nst sharehol ders. The Assistant Secretary of Labor
for OSHA filed a brief as am cus curiae in that case, in which
the Assistant Secretary argued, based on the statutory text and
| egi sl ative history, that a claimant need not establish that the
asserted violation of the enunerated | aws under section 1514A

i nvol ves or relates to fraud agai nst sharehol ders.

1 The statute's limting principle may be found in its

requi renent that nonpublic entities prohibited fromretaliating
agai nst their enployees have a specified relationship with a
public conpany (or a statistical rating organization). See
Fleszar v. U S. Dep't of Labor, 598 F.3d 912, 915 (7th G
2010) (noting, in dicta, that "We don't share [the] belief that
t he phrase 'contractor, subcontractor, or agent' neans anyone
who has any contact with an issuer of securities. Nothing in 8
1514A inplies that, if [plaintiff's enployer] buys a box of
rubber bands from WAl -Mart, a conpany with traded securities,
[plaintiff's enployer] becones covered by 8§ 1514A. ") (enphasis
in original).
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correctly interpreted the "fraud agai nst sharehol ders”
requirenent.

CONCLUSI ON

For the foregoing reasons, this Court should affirmthe
district court's denial of the defendants-appellants' notion to
di smi ss.
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