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STATEMENT REGARDI NG ORAL ARGUMENT

The Secretary of Labor requests oral argunent in order to
adequately present her position on the issue raised in this
appeal. The correct resolution of this issue, which concerns
the applicability of the child | abor provisions of the Fair
Labor Standards Act to students at a vocational school, is of
ut nost inportance to the enforcenent of that Act. The Secretary
bel i eves oral argunent would assist this Court inits

consi deration of this question.

Vii



IN THE UNI TED STATES COURT OF APPEALS
FOR THE SI XTH ClI RCU T

No. 09-6128

H LDA L. SOLI S,
Secretary of Labor,

Plaintiff-Appellant,
V.

LAURELBROOK SANI TARI UM AND
SCHOOL, | NC.,

Def endant - Appel | ee.

On Appeal fromthe United States District Court
for the Eastern D strict of Tennessee

BRI EF FOR THE SECRETARY OF LABOR

STATEMENT OF SUBJECT MATTER AND APPELLATE JURI SDI CTI ON

The district court had jurisdiction over this case pursuant
to section 17 of the Fair Labor Standards Act ("FLSA" or "Act"),
29 U S. C 217, 28 U.S.C. 1331 (federal question), and 28 U. S.C.
1345 (suits comenced by an agency or officer of the United
States). This Court has jurisdiction to review the July 15,
2009 Menorandum and Judgnent Order of United States District
Court Judge Curtis L. Collier, 1:07-cv-30, pursuant to 28 U S.C

1291 (final decisions of district courts) (R 84,85).' The Order

! Pursuant to Local Rule 30(b), the Secretary has included in
this brief an addendum designating relevant district court



is a final judgnment that disposes of all clains. A tinely
notice of appeal fromthe district court's final order was filed
by Plaintiff-Appellant Hilda L. Solis, Secretary of Labor
("Secretary"), on Septenber 11, 2009 (R 87).

STATEMENT OF THE | SSUE

Whet her the district court erred as a matter of |aw by
concl udi ng that students working at Laurel brook Sanitarium and
School ("Laurel brook™) are not enpl oyees subject to the child
| abor provisions of the FLSA 29 U S.C. 201 et seq., thereby

denying the Secretary's request for a permanent injunction.

docunents, and cites to those docunents as "R (nunber
corresponding to certified list filed wwth this Court)."
Testinony contained in the transcript identifies the wtness and
is cited "tr. (Transcript page nunber(s))." The exhibits
admtted in this case are not available in the district court's
el ectronic record; therefore, the rel evant portions of those
exhibits relied upon in the Secretary's brief have been
reproduced in the Secretary's appendi x and are cited "App."
(Appendi x page nunber). Plaintiff's and defendant's exhibits
are cited "P.Exh." and "D. Exh." (exhibit page nunber(s))." The
District Court's July 15, 2009 Menorandum denyi ng the
Secretary's request for a permanent injunction is cited in the
statenment of facts as "Mem" and references the specific finding
of fact ("FOF") being discussed.



STATEMENT OF THE CASE

A  Statenent of Facts and Course of Proceedings?

1. Laurelbrook is a private, not-for-profit Tennessee
corporation located in Rhea County, Tennessee (R 68, P. Exh.5
(Laurel brook Policy Manual) at 3-4; App.3-4)). Laurel brook was
founded and is operated by |lay nenbers of the Sevent h-day
Adventi st denom nation, and is nodeled after the principles and
practices of that faith. Id.; R 68, P.Exh.82 (Laurel brook
financial statenents prepared by private Certified Public
Accountant firm at 6; App.110). The corporation operates a 50-
patient bed nursing hone (the Sanitarium |icensed by the State
of Tennessee, a boarding school for grades 9-12, an elenentary
school and day care facility for the children of staff nmenbers,
and a farm (R 84 (Mem, FOF 10)).® Laurel brook shares a single
board of directors, which makes policy and handl es finances for

the corporation (R 68, P. Exh.2 (List of Laurel brook Board of

Trustees); App. 1; R 61(tr.15)). Its adult "nenbers" (who are not

2 Some of the facts set forth in this statenent go beyond those
specifically found by the district court. These facts are

| argely undi sputed. To the extent that certain material facts
set forth in this brief are in conflict with those found by the
district court, those facts were either inforned by an incorrect
under standi ng of the applicable law, or were clearly erroneous.
See infra.

3 Laurel brook receives Medicaid rei mbursement for care it
provides at the Sanitarium (R 84 (Mem, FOF 33)). Approximately
90 percent of the nursing hone patients pay for their care

t hrough the state Medi caid program (R 68, P. Exh. 82 (Laur el br ook
financial statenents prepared by private Certified Public
Accountant firm at 7, pt. F; App.111).

3



at issue in this case) work at the school, farm and Sanitarium
and usually live on the Laurel brook canmpus. Laurel brook does
not consider its menbers to be paid enployees but, rather,

"vol unt eer workers" of the institution (R 68, P. Exh.5

(Laurel brook Policy Manual) at 4; App.4). Although Laurel brook
does not pay its nenbers as enpl oyees, the institution takes
care of nmenbers' essential needs, such as housing, food,
supplies, and child care, based on their effort and
responsibility. 1d. at 30; R84 (Mem, FCF 25).

2. Laurel brook Acadeny, which is a school for grades 9-12,
was first accredited in 2006 by the E. A Sutherland Educati on
Associ ation ("EASEA"), an independent accrediting agency for
religiously-affiliated schools, such as Laurel brook, that follow
t he teachings of the Sevent h-day Adventist Church ("Church") (R
84 (Mem, FOF 22,24)). The vocational education provided in
EASEA school s is based on the teachings of Ellen Wite, who
founded the Church (R84 (Mem, FOF 7)). The Sevent h-day
Adventi st "nodel" seeks to have students perform hands-on work
toinstill a work ethic. 1d. There is nothing in this nodel
that requires students to performwork that is hazardous or
ot herwi se prohibited by the child | abor |aws
(R 71(tr.171); R 73(tr.1218-19, 1229-30)).

3. Laurel brook Acadeny provides scholarships to all its

students, which are based on the students' citizenship grade,



academ c grade, and vocational grade (R 68, P. Exh.6 (Laurel brook
2006- 2007 Manual ) at 25; App.8; R 60(tr.341-42)). Students who
supervi se ot her students receive an additional schol arship of
$40 to $80 per nonth (R 68, P. Exh. 6 (Laurel brook 2006- 2007
Manual ) at 26; App.9). Students al so recei ve additional

schol arshi ps for vocational training perfornmed during schedul ed
| eaves and vacation periods. 1d. Conversely, scholarship
anmounts can be reduced if students fail to report to work. Id.
at 12-13; App. 6-7; R 60(tr.350).

4. Laurel brook's vocational training programfollows a
"plan of rotation" with the purpose of exposing the student to
training and experience in several areas. Vocational areas
of fered by Laurel brook include home econom cs, hone managenent,
and child guidance (all of which are limted to girls); basic
woodwor ki ng, construction, and electricity (all of which are
l[imted to boys); and agriculture, |eadership and nursing
(offered to both boys and girls) (R84 (Mem, FOF 32);

R 68, P. Exh. 7 (Laurel brook 2007 Handbook) at 4; App.13). This
"vocational training experience" requires students to work in
the follow ng departnments: Sanitarium nursing, Sanitarium
dietary (kitchen), Sanitariumlaundry, Sanitarium maintenance,
Sani tari um housekeepi ng/ envi ronment al servi ces (cleaning),
acadeny (school) kitchen, school maintenance, grounds, genera

mai nt enance, boiler, woods (firewood), farm ng, and speci al



student services (religious work) (R 68, P. Exh.28 (Laurel brook
vocational training codes); App.68; R 69(tr.509-10)). Each
rotation is intended to focus on one particul ar vocati onal
departnent at a time, and |asts for nine consecutive weeks
during the school year (R 69(tr.503); R 68, P.Exh.8 (Boys' Dorm
Handbook) at 23; App.15).*

The vocational programis required for students in grades
9-12. Prior to the entry of the prelimnary injunction in the
present litigation in April 2007, it also was required for
seventh and ei ghth graders, who received schol arship funds
(R 61(tr.66-69); R 60(tr.341-42)). The routine schedule for
vocational training is four hours a day, Sunday through Friday,
conprised of a half-hour or hour of in-service instruction,

foll owed by actual vocational work (R 84 (Mem, FOF 30);

4 Students who do not go home over school breaks work during

t hese breaks, even though that work is not counted towards
students' nine-week vocational rotations and the students' work
is not necessarily in the vocational area in which they are
training (R 61(tr.188,244)). One fornmer student described their
role as "floaters,"” filling in where needed. [Id. at tr.188-89.
Charl es Hess, Laurel brook's president, explained that it is
necessary to rotate student breaks to provide sufficient
staffing to keep vital nursing home and school functions
operational. 1d. at tr.64-66. Students also are required to
work for half the sumer (R 68, P.Exh.8 (Boys' Dorm Handbook) at
23; App. 15; R 61(tr.243)). And, because Laurel brook operates
seven days a week, students and staff nmenbers continue to work
over the weekends, including the Sabbath, to keep areas such as
t he kitchen, Sanitarium and heating system operational

(R 61(tr.76-77)). Students do not receive vocational credit for
their Sabbath duty. 1d.; R 69(tr.504-05).



R 69(tr.536,562-63)).°> Half of the students perform vocationa
work in the nmorning, and the other half in the afternoon. Sone
students are scheduled to work before 7 a.m and after 7 p. m
See, e.qg., R 68,D. Exh.1-3 (Laurel brook Food Service standardized
training and instruction forns ("STIF"'s) for kitchen staffing
titled "Time Managenent A M", STIF Codes 007-1 and 007-11,
require "trainees" to report to work before 7 a.m); App. 140, 161.

Students have been injured while working in the vocati onal
program Accident reports show that children were injured while
working with a saw, in the boiler roomand Sanitarium and while
| oggi ng and hay baling. See, e.g., R 68,P.Exh.11 (Accident
Medi cal Expense insurance forns) at 2 ("Log fell on finger."); 3
("Arock slipped."); 7 (injured when retrieving "piece of slab"
from saw bl ade; "got thunmb too close to teeth and teeth cut end
of finger"); 8 (injured by "falling log"); 9 (hurt armwhile
baling hay); and 11 (injured while checking the boiler);
R 68, P. Exh. 46 (energency roominjury report of 14-year-old youth
who smashed his finger in the wood splitter); App.27-31, 74-75.

5. Laurel brook assigns six full-tinme adult staff nenbers
to the Sanitarium two to housekeeping, one to laundry, two to
the kitchen, and one to mai ntenance (R 61(tr.54-56)). Well man

Nurse Staffing, a conpany that is owned and operated by Keith

> Prior to the prelininary injunction entered in this case,
students worked six hours on Fridays (R 69(tr.563); see
R 68, P. Exh. 41 (girls' vocational training records); App.71).

7



Vel | man, a nenber who sits on the Laurel brook board of

directors, provides professional staff, such as a dietary
supervi sor, registered nurses ("RN's), licensed practical nurses
("LPN's), and certified nursing assistants ("CNA"s), to the
Sanitariumon a contract basis (R 60(tr.356)). WelIlnman does not
supply laundry or housekeeping staff (R 61(tr.54)). Laurel brook
students performdirect patient care in the nursing home as CNA
"trainees" (R 61(tr.191-93);R 70(tr.771)). Students' vocati onal
work at the Sanitariumcontinues even after they receive their
CNA |icense, which they are eligible to receive at age 16

(R 61(tr.189-90); R 60(tr.369-70); R 68, P.Exh.23 (application for
Laur el brook CNA training); App. 44-48). Student CNAs have little
di rect supervision; they usually see the charge nurse only
before or after rounds (R 61(tr.191-92)). Keith Wl l man
testified that the goal is to have student CNAs work the same
job an adult would work (R 60(tr.405)).

The state requires long-termcare facilities to neet
certain dietary and food safety standards, as well as sanitary
standards, and to nmaintain sufficient staffing to ensure
responsi veness to patient needs on a 24-hour basis. See, e.g.,
R 68, P. Exh. 21 (State Operations Manual for state inspections of
Medicaid facilities) at 4-6,8-9; App.37,41. Laurel brook also is
required to submt a survey of hours worked by its Sanitarium

staff to maintain its nursing hone licensing. Student CNA hours



are included in this report (R 68, P. Exh.22 (Laurel brook Nursing
Hone Licensure Checklist) at 56; R 68,D. Exh.38 (sane);

App. 43, 175; R 60(tr. 366,412-13)). State licensing and Medicaid
requirements require Laurel brook to hold regular in-service
staff meetings (R 60(tr.376-77)). Student CNAs attend these
neetings, and their signatures are recorded on the required in-
service reports (R 68, P. Exh.55,66 (Sanitariumin-service
records); App. 82-91, 102-106). These in-services cover general
facility requirenments and patient care, which all staff,

i ncluding contract nurses, are required to follow. See, e.g.

R 68, P. Exh.66 at 2 ("AM Get up list"); 4 ("Vandalismfine"); 7
("Parking policy"); 35 ("Incident Reports"); App.103-106.
Further, checklists such as the Mpping Checklist, see infra,
are conpleted to make sure that Laurel brook is maintaining the
heal th standards required for state certification

(R 60(tr.381)).

Students also are assigned to work in the Sanitariumin
food preparation and service, |aundry, general maintenance,
ground mai nt enance, and housekeepi ng. The nursing hone kitchen
operates two shifts, staffed by one adult supervisor and four
students (R 68, D. Exh.1-3 (STI F Code FOOD-007-1 to 007-

14); App. 140-170). A Well man nursing enpl oyee is the kitchen
supervi sor and dietary coordi nator for the nursing hone, and

supervi ses students who work in the kitchen (R 70(tr.708)). At



the time of the trial, that individual was not certified in

di etary nmanagenent and did not hold an EASEA or State of
Tennessee education certificate. 1d. at tr.703,726. The
nursing home kitchen prepares neals each day for up to 46
patients, 6 to 10 staff nenbers, and students working at the
nursing home. 1d. at tr.706. Students in the nursing hone
kitchen chart patient food consunption, prepare food for
patients and staff, store food not consunmed, and cl ean and
organi ze the kitchen (R 68, D. Exh.1-3 (STIF Codes for Sanitarium
Kitchen Trainees) (see "FOOD-007-11" for an exanple of duties
assigned to one Sanitariumkitchen trainee); R 68, P.Exh.61
(Laur el brook kitchen guidelines) at 40); App. 99-101, 161-162).
The nursing honme kitchen is subject to conpliance with state
regul ati ons regardi ng nursing hone operations, which require,
inter alia, sufficient staffing of the facility to ensure the
preparation and serving of "nutritionally adequate neals at
proper tenperatures.” See, e.g., R 68,P.Exh.21 (State

Oper ati ons Manual for Departnent of Health and Human Services

i nspection) at 8;App.40. Prior to the entry of the prelimnary
injunction in this case, students in the kitchen were instructed
in the use of Hobart m xers and grinders, and used themto
prepare food (R 68, P. Exh. 61 (Laurel brook kitchen guidelines) at

50; App. 101).

10



Sani tari um housekeepi ng duties include buffing the floors,
enptyi ng the garbage, disinfecting the roons, w ping down
counters, and nmaking the beds. A "Mopping Checklist," for
exanple, directs students to dust, enpty garbage, change toilet
paper, and clean toilets (R 68, P. Exh. 25; App. 49). See
R 68, D. Exh. 1-2 (Laurel brook course outlines) (STIF ENVI-025
lists "extra" cleaning to be done one day each week); App. 137-
139. Students clean patient roons during four- to eight-hour
shifts (R 68, P. Exh. 13 (student transcript records) at 012,

R 61(tr.186-87); App.35). There is only one adult assigned to
work in the housekeepi ng departnent, and that individual works
as the housekeepi ng supervisor (R 61(tr.186-87)). A fornmer
student testified that it took a few weeks to |l earn how to cl ean
a roomat the nursing home. |Id. at tr.241. The boys'
Sanitariumtraining schedul e shows that one student is assigned
a "Mp" shift every Sunday for over four hours, from7:30 a. m
to noon (R 68, P. Exh.27 at 1,4, 6; App. 50-52). One forner student
testified that there was |limted supervision of students’

cl eaning work, and that a supervisor would check in periodically
during the shift (R 61(tr.241)). Another former student
testified that students were given a section of 8-10 roons,

whi ch they wor ked on i ndependent of adult supervision, and "[i]t
was our responsibility to make sure the . . . patient roonms were

clean, floors and beds and everything else." Id. at tr.186-87.
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That student al so stated that an adult checked the work only
"periodically.” 1d. at tr.187. Adults did not clean the roons
unl ess students were not available. 1d. The Sanitarium al so
provides laundry service for all of its patients. Laundry duty
| asted an entire vocational rotation, and included gathering
dirty linens and clothing, as well as washing, drying, and
folding them |d. at tr.200,203. The laundry is staffed by one
adult supervisor and three or nore student workers

(R 68, P. Exh. 58 (laundry in-service records); App. 92-

98; R 61(tr.200)).

6. Laurel brook students also work in a nunber of other
capacities. Female students work in the day care facility and
el ementary school as part of their vocational rotations
(R 68, P. Exh. 7 (Laurel brook school handbook) at 4, R 68, P. Exh. 29
(girls' vocational training schedules) at 3;App.13,69-70).
Students are assigned to duties on the Laurel brook farm which
provi des produce for the nursing home kitchen, school kitchen,
and Laurel brook nenbers; the produce also is sold to the general
public (R 61(tr.58-61); R 69(tr.553,587-88)). During the
i nvestigation period, students worked 16-hour days baling hay
during hay season, and students under the age of 16 operated
tractors (R 61(tr.250,256-58)). Male students work in
groundskeepi ng and | andscapi ng servi ces, which entail |awn

nmow ng and weed whacki ng around the Laurel brook canpus
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(R 61(tr.252-53); R 69(tr.600-02,604-07,614)); see R 68,D. Exh. 1-
1 (mowi ng the lawn corresponds to STIF code "G ounds
Managenent ") ; App. 130- 134. The grounds vocati onal work

assi gnnent al so i ncludes garbage pickup (R 61(tr.52)). Garbage
collection is perfornmed by one adult, assisted by a nunber of
mal e students, who hang on to the back of the garbage truck to
pi ck up garbage cans along the route (R 61(tr.247-49)). Garbage
collection is a full vocational assignment that lasts for the
duration of the rotation. 1d. at tr.248.

Before the district court granted the prelimnary
injunction in this case, boys as young as 14 worked si x-hour
shifts in the boiler roomthat produces heat for the canpus,
shovel i ng coal and wood into open fire furnaces, wthout adult
supervision (R 68, P. Exh. 13 (transcript records); R 68, P.Exh.27
(boys' vocational training schedules); R 68, P.Exh.68 (boiler
wat ch training checklist); App. 34-35,53-67, 107; R 61(tr. 179-

81, 225); R 69(tr.515-20)). Students who work in this vocati onal
assignnent refer to each other as "boiler boys." See

R 68, P. Exh. 68; App. 107. The boiler training is conducted around-
t he-cl ock: students are slated to fill shifts in 6-hour
increments: mdnight to 6 a.m; 6 a.m to noon; noon to 6 p.m,
and 6 p.m to mdnight (R 68, P. Exh.69 (boiler training
schedul e) ; App. 108). One forner student testified that when boys

tended the boiler at night, they "were told to stay in the
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boiler roont (R 61(tr.182)). A changeover of boiler boys takes
pl ace only when the incom ng boiler boy has wal ked t hrough the
boiler roomw th the outgoing boiler boy and is satisfied with
the boiler roomconditions; the outgoing boiler boy nust be
signed off by either the incom ng boiler boy or the training
supervi sor (R 68, P. Exh. 68; App. 107). In the fall, winter and
spring, boys often work nore than one day a week in the boiler
room (R 68, P. Exh. 27 (boys' vocational schedul es) at 9-23;

R 68, P. Exh. 28 (vocational codes; "BO' designates "boiler”

duty); App. 53-68; R 61(tr.215); R 69(tr.515-521); R 70(tr.684)).
Boys operating the boiler are required to renove residue from
burning coal fromthe active fire bed. |If they are not renoved
inatinmely fashion, the clinkers burn into a solid mass, which
requires the youth to turn the boiler off, clinb into the fire
bed, and break up the clinkers with a hammer (R 61(tr.101, 181-
82); R 70(tr.667-69,685)). As one staff nenber testified,
clinkers are taken out of a live fire by using an iron poker:
"[We slide the poker along the bottom of the fuel bed and get
underneath the clinker, turn it over, and then we get it up on
top of the fire, and we take it out the boiler door with a rake"
(R 70(tr.662)). Charles Hess, president of the Laurel brook
corporation and principal of the Laurel brook secondary school,
and Fred Douville, Laurel brook's vocational training director,

testified that the boys request the boiler room assignnment

14



because it is work that they enjoy (R 61(tr.150); R 69(tr.540-
41)). And, another staff nenber testified that he did not see
any harmin permtting students to continue doing this work
(R 70(tr.693)).

Mal e students al so are assigned to |ogging crews that work
at felling trees. Although an adult usually assigns the work,
adults are not always present while the youth are working in the
woods (R 61(tr.174-80)). After gathering wood, students help to
haul it to a wood splitting area, and use mauls and a gas-
powered wood splitter to split the wood, which is used by the
menbers in their homes, and in the boiler room (R 68, P. Exh. 47 at
51, 53-56; App. 77-81; R 61(tr.104-108, 247); R 69(tr.618-21)). Boys
deliver the split wood to nenbers' hones (R 61(Tr.251-52)). One
boy was injured using the wood splitter (R 68, P. Exh. 46 at
8; App. 75; R 70(Tr.862,864)). Boys under the age of 16 al so use
heavy machinery in conjunction with the |ogging and farm ng,
including tractors, skid steers, and bulldozers (R 68, P. Exh.9 at
60; App. 17; R 61( Tr. 183- 85, 250- 51) ).

One nenber on the Laurel brook board of directors owns and
operates a sandstone quarry |located in part on the Laurel brook
property. Male students work on quarry property filling hol es
in the road (R 61(tr.260-61)). Laurel brook manufactured wood
pallets and sold themto the sandstone quarry operation

(R 61(tr.185); R 71(tr.884,886)). Students worked in the wood
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pall et factory as part of their vocational rotation (R 61(tr.74-
75, 185, 259-60)). They assisted in the manufacture of the wood
pall ets by helping to place wood into a formand nailing it into
pl ace (R 61(tr.259-60)). Students used a table saw to cut the
wood. |d. The sales for pallets were $64,000 in 2005; $104, 000
in 2006; and $41,000 in 2007 (R 68, P.Exh.82 at 19, 49; App. 113-
114). Laurel brook suspended pallet production in part because
of the Departnment of Labor's ("Department™) litigation in the

i nstant case (R 68, P. Exh. 10 (Laurel brook EASEA nmaterials) at

303; App. 25) .

In October 2006, Laurel brook replaced the roof on the
vocational arts building with the help of a former student who
owns a professional roofing conpany (R 72(tr. 1090, 1096)). Staff
and students worked on the Laurel brook building w thout "fal
protection,” and hel ped to renove old roofing tiles, |lay new
roofing shingles, and do "hel per" work on the ground while the
roofing was in progress (R 69(tr.547,558-59); R 72(tr.1108-10)).
During the roofing project, students helped to use a netal press
to shape the new gutters, by renoving netal fromthe press
(R 69(tr.546-47); R 72(tr.1110)). Students al so perfornmed ot her
roofing projects while enrolled at Laurel brook (R 61(tr.264-
67)). They worked on different construction projects as well,

l ayi ng bl ock, cutting board, m xing concrete, and |aying

scaffolding. 1d. at 245-46.
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7. Tennessee public high schools designate vocati onal
educati on courses as electives, not required core courses
(R 71(tr.1049)). Wbork-based learning (entailing the performance
of specific jobs) must be done in conjunction with the
vocational "cluster" in which the student is enrolled, such as
agriculture, health science, business, or trade and industry.
Id. at 1012,1039. The vocational |earning nust be "progressive"
as to the degree or |level of conmplexity -- thus, a student's
vocational education nust build upon know edge the student
attained the previous year in the same subject. 1d. at
1027, 1039. These cl asses nust be conducted under cl ose
supervision. 1d. at 1032-34. Tennessee uses six criteria,
which track those foll owed by the Departnent, to assess whet her
a trainee is an enployee, e.g., whether the student's
productivity is offset by the burden on the enployer to instruct
t he student, and whether the student has displaced a regul ar
enpl oyee (R 68, P. Exh. 83 (Tennessee Departnent of Education
publication titled "Wrk-Based Learning Policies, Procedures,
and Resources") at 67; App.129). See infra. Students are not
permtted to return to the sane job once they have | earned how
to performa certain task, because repetition suggests that the
| earni ng has ended and work has begun; rather, they go on to
| earn the next subject designated by the "progressive" |earning

schene (R 71(tr.1078-79)). Wbrk-based |earning can only be
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conduct ed pursuant to an extrenely detailed individual training
agreenent and an individualized training plan, which requires,
inter alia, that students perform hazardous work only
intermttently and under the direct and cl ose supervision of an
experienced and qualified person (R 68, P. Exh.83 at 11, 37-
46; App. 118-128).

8. The Wage and Hour Division ("WHD') commenced an
i nvestigation of Laurel brook after receiving a conplaint that a
child was performng roofing work at the institution w thout
"fall protection.” WHD concluded that the school was enpl oying
youth in violation of the child | abor provisions of the FLSA,
and the Secretary filed suit in federal district court seeking
injunctive relief (R1,2). First, the Secretary all eged that
Laur el brook was violating the child | abor tinme and hours
standards by permitting youth under the age of 16 to work during
school hours, nore than three hours on a school day and 18 in a
school week, nore than eight hours a day when school was not in
session, and before 7 a.m and after 7 ppm See 29 C F.R
570.35(a). The Secretary also alleged that Laurel brook viol at ed
the child | abor occupations standard when it permtted youth
under the age of 16 to work in the boiler room See 29 C F.R
570.34. Further, the Secretary alleged that Laurel brook
enpl oyed youth in violation of various hazardous occupations

orders ("HO's) when it permtted youth under the age of 18 to
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engage in nore than incidental driving of garbage trucks or act
as an outside helper (HO 2, 29 CF.R 570.52); split wood using
anything other than a froe or mallet, or assist in the operation
of a wood splitter (HO 4, 29 CF.R 570.54); use a nail gun in
pal | et production (HO5, 29 C.F.R 570.55); assist with a netal -
form ng machi ne used to nake gutters (HO 8, 29 C F.R 570.59);
operate power-driven bakery nmachines in the Sanitariumkitchen
(HO 11, 29 C.F.R 570.62); operate circular saws and band saws
(HO 14, 29 CF.R 570.65); and performwork on or about a roof
(HO 16, 29 C.F.R 570.67). Finally, the Secretary all eged that
Laur el br ook enpl oyed youth in violation of the agricultural
child I abor regul ations when it permtted students under the age
of 16 to, anong other things, operate tractors and ot her
machinery. See 29 C.F.R 570.71

9. On April 30, 2007, Laurel brook and the Depart nment
entered into an agreed-upon prelimnary injunction, whereby
Laur el brook, while not admtting to FLSA coverage or viol ations,
agreed not to expose students to violations of certain child
| abor rules and regulations in its operation of its vocationa
training program (R 21,22). The prelimnary injunction provided
that Laurel brook was "prelimnarily enjoined until such tinme as
a final order or decree is entered in this matter"™ from

violating the FLSA as detailed in the injunction. 1|d.
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B. The District Court's Decision

The district court conducted a seven-day bench tria
bet ween August 19, 2008 and April 6, 2009. On July 15, 2009,
the district court issued a nmenorandum deci si on and order that
deni ed the Secretary's request for permanent injunctive relief

and entered judgnent for Laurel brook. See Solis v. Laurel brook

Sanitariumé& Sc., Inc., No. 1:07-cv-30, 2009 W. 2146230 (E.D.

Tenn. 2009). The court's decision turned on its determ nation
t hat Laurel brook students are "trai nees,"” not enployees, for

pur poses of the FLSA. See Walling v. Portland Term nal Co., 330

U S. 148, 152 (1947). In support of this conclusion, the court
found that Laurel brook is a "bona fide" school; that the
Sanitariumexists only as a neans of educating Laurel brook
students, thus precluding a finding that students displaced
adult workers; and that students receive vocational training
simlar to that received in a state vocational program See
2009 W 2146230, at *1-3. It further found that the students
are adequately supervised in the use of hazardous equi pnent; are
not entitled to a job after graduation; and that the school,

al though it unquestionably receives sone benefit fromthe
students' work, provides "inportant tangible and intangible
training to its students,” fromwhich the students reap "great
benefits.” Id. at *3. Thus, the court concluded, "[a]lthough

there is benefit to the school and Sanitariumfromthe students'
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activities, the totality of the circunstances shows that the
primary benefit is to the students, who learn practical skills
about work, responsibility, and the dignity of nanual |abor in a
way consistent with the religious mssion of their school." 1d.
at *7. The earning of sonme revenue fromthe "work" perforned by
t he students, according to the court, did not render Laurel brook

a commercial enterprise. |Id.

SUMVARY OF ARGUMENT

1. Reversal of the district court's decision denying the
Secretary's request that the court enjoin Laurel brook from
violating the child |abor provisions of the FLSA is warranted,
because the district court incorrectly construed and applied the

Portl and Term nal factors, which determ ne whether a trainee is

an enpl oyee for purposes of the FLSA to the facts of this case
as revealed by the record in its entirety. The district court
thus erred as a matter of law in concluding that the students
are not enpl oyees under the FLSA.

The determi nation that a trainee is not an enpl oyee for
purposes of the FLSA is warranted only when all six Portl and
Term nal factors are nmet. See Wage and Hour Division Field
Oper ati ons Handbook (1993) ("FOH') f10bll(b). The proper

application of the Portland Term nal factors to the facts of

this case as revealed by the record as a whol e show t hat

Laur el brook cannot establish any of these factors with respect
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to its students working in its vocational training program
Laurel brook's vocational training is not simlar to a recognized
vocati onal program because it focuses primarily on nenial tasks
that do not require nmeaningful training and | acks, inter alia,
proper supervision, rotation, progressive training, and safety
instruction; the benefit of the training inures to Laurel brook
rather than to the students because the students perform
productive work for the school and because the vocationa
training programis deficient in the areas identified above;
Laur el brook students displace regul ar enpl oyees; Laurel brook
students, because they work independently, do not inpede
Laur el brook's operations but instead provide a significant
benefit; Laurel brook students frequently return to Laurel brook
after they graduate to work for the organization; and
Laur el brook students, because they receive schol arships that are
in direct proportion to the hours worked, receive "wages" for
pur poses of the FLSA. Therefore, the correct application of the

six Portland Term nal factors to the facts of this case

establ i shes that the Laurel brook students are enpl oyees for
pur poses of the FLSA

2. Mreover, the Secretary established as a matter of |aw
the factors required to inpose a pernmanent injunction under the
Act. The need for an injunction has been found to be

particularly conpelling when child | abor violations are at
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issue. See Shultz v. Salinas, 416 F.2d 412, 414 (5th G

1969). This Court has held that it is an abuse of the trial
court's discretion not to grant an injunction in an FLSA case
where there has been a "clear violation of the statutes and
regul ations,” and there is no assurance that the offending party

will voluntarily conply in the future. Wrtz v. Flane Coal Co.,

321 F.2d 558, 560 (6th Cir. 1963); see Reich v. Petrol eum Sal es,

Inc., 30 F.3d 654, 657 (6th Cr. 1994). Here, Laurel brook

violated the Act -- the child labor violations in this case were
| argely uncontested, and there is no evidence refuting the
exi stence of violations (given an enpl oynent rel ationship).
Mor eover, testinony by the Laurel brook president established
t hat Laurel brook has no intent to conply with the Act in the
future. Therefore, entry of a permanent injunction against
Laur el brook i s warrant ed.
ARGUMENT
APPLYI NG THE CORRECT LEGAL STANDARD TO ALL THE RELEVANT
FACTS OF RECORD, WHI CH THE DI STRI CT COURT FAI LED TO DO
HERE, | NEVI TABLY Yl ELDS THE CONCLUSI ON THAT LAURELBROOK
STUDENTS ARE EMPLOYEES FOR PURPOSES OF THE FLSA BECAUSE
THEY DO NOT MEET ANY OF THE SI X PORTLAND TERM NAL FACTORS;
APPLYI NG THE PROPER LEGAL STANDARD TO THE RECORD EVI DENCE

ALSO SHONS THAT A PERVANENT | NJUNCTI ON WAS WARRANTED AS A
MATTER OF LAW

A. Standard of Revi ew

This court reviews a district court's decision to grant or
deny a request for the issuance of a permanent injunction under

"several different standards.” Secretary of Labor v. 3Re.com
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Inc., 317 F.3d 534, 537 (6th Cr. 2003). Wuether or not a

district court properly denied or granted injunctive relief is
ultimately revi ewed under an abuse of discretion standard. See,

e.g., Reich v. Petroleum Sales, Inc., 30 F.3d 654, 656-57 (6th

Cr. 1994). As part of that review, a district court's | ega
conclusions are reviewed under a de novo standard, and its
underlying findings of fact are subject to the clearly erroneous

standard of review. See 3Re.com Inc., 317 F.3d at 537. A

district court's factual findings are clearly erroneous if,
"based on the entire record,” the reviewing court is "left with
the definite and firmconviction that a m stake has been

commtted."” Shelby County Health Care Corp. v. Majestic Star

Casi no, 581 F.3d 355, 364-65 (6th Cr. 2009) (internal quotation
mar ks and citations omtted). This Court has stated in the
context of an FLSA case that, although it still reviews the
district court's underlying findings of fact for clear error, it
reviews de novo "'the district court's application to those
facts of the | egal standards contained in statutes, regul ations,

and caselaw.'" 3Re.com Inc., 317 F.3d at 537 (quoting Brock v.

Cty of Cncinnati, 236 F.3d 793, 800 (6th Cr. 2001)).

This Court need not review the district court's denial of a
per manent injunction under an abuse of discretion standard,
because the district court in this case did not exercise its

discretion; it did not assess whether an injunction was proper
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based on the alleged child |abor violations, but rather denied
the Secretary's request for injunctive relief on the ground that
t he Laurel brook students were not enpl oyees subject to the FLSA.
As explained infra, it is the Secretary's position that the
district court incorrectly construed and applied the |egal test
for deternining enployee status under the FLSA ® and that the
proper application of the correct legal tests to the largely

undi sputed facts of record in this case shows as a matter of |aw
that the students were enpl oyees and that a permanent injunction
shoul d have i ssued.

B. The Child Labor Provisions of the FLSA

1. Section 12(c) of the Act, 29 U S.C. 212(c), prohibits
t he enpl oynment of "oppressive child | abor,” which is defined to
i ncl ude nonagricul tural enploynent under the age of 16 in any
occupation, and enpl oynent between the ages of 16 and 18 in any
occupation that the Secretary has declared to be "particularly
hazardous for the enpl oynent of children between such ages or
detrinental to their health or well-being.” 29 U S . C 203(I).
This Court has remarked that "an enployer's responsibility for
child | abor violations approaches strict liability." See Martin
v. Funtinme, 963 F.2d 110, 115 (6th Cr. 1992) (citation

omtted). An enployer cannot guard against violations of the

® The deternination of enployee status under the FLSA is a
guestion of law. See, e.g., Reich v. Stewart, 121 F.3d 400, 404
(8th Gr. 1997).
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child | abor provisions of the FLSA by discl ai mng know edge of
the violations or adopting policies that facially bar children
fromengaging in violative acts. 1d.

Not wi t hst andi ng the Act's sweepi ng prohibition of
nonagri cul tural |abor for youth under the age of 16, section
3(1) authorizes the Secretary to pronul gate regul ati ons
permtting these youth to work "if and to the extent that the
Secretary of Labor determ nes that such enploynent is confined
to periods which will not interfere with their schooling and to
conditions which will not interfere with their health and well -
being.” 29 U S.C 203(I). Pursuant to this authority, the
Secretary pronul gated Child Labor Regul ation No. 3 ("Reg. 3"),
see 29 C.F.R 570.31 et seq., which permts 14- and 15-year-old
children to work in certain occupations in retail, food service,
and gasoline service establishnents. Any work not specified in
the regul ations as work that 14- and 15-year-ol ds can perform
is prohibited. This regulation permts 14- and 15-year-olds to
work only outside of school hours for the school district in
which they reside; for not nore than three hours a day and 18
hours in a week when school is in session; for not nore than
ei ght hours a day and 40 hours in a week when school is not in
session; and only between 7 a.m and 7 p.m in any day, except
during the sumrer (defined as fromJune 1 through Labor Day)

when the evening hour is 9 ppm See 29 C.F.R 530.35(a).
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The Secretary also has statutory authority to prohibit
certain work for 16- and 17-year-olds that she has determned to
be hazardous. See 29 U S.C. 203(l). Pursuant to this
authority, the Secretary has issued 17 HOs. See 29 U.S. C
203(1); 29 CF.R 570.50-.68. These HOs reflect the Secretary's
determ nation that the work specified in the HOis "particularly
hazar dous"” for youth aged 16 to 18 or "detrinental to their
heal th or well-being." 29 U.S.C. 203(l). The HGCs apply either
on an industry basis, prohibiting certain occupations in a
particularly industry, or on an occupational basis, irrespective
of the industry in which the work is perforned.

The enpl oynment of youth in agriculture is governed by
section 13(c) of the FLSA, which establishes a m ninmum age of 16
for enploynment in agriculture in any farmjob, including
agricul tural occupations decl ared hazardous by the Secretary;

t hose youths 16 and ol der can work in agricultural jobs at any
time, including during school hours. See 29 U S.C 213(c).
Fourteen- to 16-year-old youth are permtted to work in
agriculture outside of school hours, in any agricultura
occupation other than those that the Secretary has decl ared
hazardous. See 29 U S.C. 213(c)(2). Agricultural occupations
that the Secretary has decl ared hazardous for youth under the
age of 16 include operating certain tractors, and operating or

assisting to operate certain other farm nmachinery; felling,
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ski ddi ng, and | oadi ng or unloading tinber; working froma | adder
or scaffold at a height greater than 20 feet; driving while
transporting passengers; and handling toxic agricultura
chemicals. See 29 C.F.R 570.71(a).’

2. The FLSA's child | abor prohibitions are prem sed on an
enpl oynent relationship. See 29 U S C. 212(c), 203(l), 213(c),
214(d).® The Act defines the term "enpl oyee" as "any i ndivi dual
enpl oyed by an enployer.” 29 U S.C. 203(e)(1). An enployer
"includes any person acting directly or indirectly in the
interest of an enployer in relation to an enployee.” 29 U S.C
203(d). "Enploy" is defined as "to suffer or permt to work,"

29 U S.C. 203(g), thereby giving the term "enploy" a scope that

" The Secretary's regul ations provide |inited student-I|earner and
apprenticeship exenptions fromthe general restrictions
applicable to the enpl oynent of m nors between the ages of 14
and 16, see 29 C.F.R 570.35a, and those pertaining to
occupations particularly hazardous for the enploynent of mnors
bet ween the ages of 16 and 18, see 29 C.F.R 570.50(b) and (c).
As described infra, stringent registration, instructional, and
supervisory requirenments nust be nmet in order to qualify for

t hese student-1earner and apprenticeship exenptions.

8 Section 14(d) of the FLSA, 29 U.S.C. 214(d), permts the
Secretary to provide by regulation or order that the Act's

m ni mum wage and overtine provisions will not apply to the

enpl oynent of students by an el enentary or secondary school if
the students' work is an "integral part"” of their regular
educati on program and conducted "in accordance wi th applicable
child I abor laws." The Secretary has not promnul gated any
regul ati ons or orders pursuant to section 14(d) permtting such
wor k. \Wage and Hour's FOH, however, reflects the

Adm ni strator's nonenforcenment policy regardi ng wages for
students' work provided the work is conducted in accordance with
the child | abor regulations. FOH 710b26(a); see Reich v. Shil oh
True Light Church of Christ, No. 95-2765, 1996 W. 228802, at *3-
4 (4th Cr. My 7, 1996) (85 F.3d 616 (Table)).
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is the "broadest . . . that has ever been included in any one

act." U S. v. Rosenwasser, 323 U S. 360, 363 n.3 (1945)

(internal quotation marks and citation omtted).

C. A Trainee's Enployee Status Under the FLSA is Measured by
the Six Portland Term nal Factors

1. The sem nal case addressi ng whether trainees are
enpl oyees entitled to the protections of the FLSA is Walling v.

Portland Terminal Co., 330 U S. 148 (1947). |In Portland

Terminal, the railroad gave prospective brakenmen a practica
course of training that typically |asted seven or eight days.
The trainees did not displace any of the regular enployees. Nor
did their work expedite the railroad's business; at tines, it
actually inpeded it because, in addition to their normal duties,
the regul ar enpl oyees had to closely supervise the trainees.

The trainees did not receive conpensation during their training
period other than a retroactive $4.00 per day all owance,
contingent upon successful conpletion of the training. See id.
at 149-50. Based on "unchallenged findings . . . that the
railroads received no 'inmredi ate advantage' from any work done
by the trainees,” the Suprenme Court held that the trai nees were
not enpl oyees within the nmeaning of the FLSA, and therefore were
not entitled to be paid the mninmumwage. 1d. at 153. The
Court recognized that "the Act covers trai nees, beginners,
apprentices, or learners if they are enployed to work for an

enpl oyer for conpensation.”™ 1d. at 151. The Suprene Court,
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however, determ ned that Congress did not intend the phrase

"suffer or permt to wrk' . . . to stanp all persons as

enpl oyees who, wi thout any express or inplied conpensation

agreenent, mght work for their own advantage on the prem ses of

another." 1d. at 152.

After Portland Termnal, WHD identified six criteria to

determ ne whether a trainee is an "enpl oyee" for purposes of the

FLSA. See Enpl oynent Standards Admin., U S. Dep't of Labor,

Enpl oynent Rel ati onshi p Under the Fair Labor Standards Act, WH

Pub.

1297 (Rev. May 1980), avail able at

htt p: // ww. osha. gov/ pl s/ epub/ wagei ndex. downl oad?p_fil e=F11973/ WH

1297. pdf; FOH 7 10bl11(b). These factors are:

(1) the training, even though it includes actual
operation of the facilities of the enployer, is
simlar to that which would be given in a vocationa
school

(2) the training is for the benefit of the trai nees or
students;

(3) the trainees or students do not displace regular
enpl oyees, but work under their close observation;

(4) the enployer that provides the training derives no
i mredi ate advantage fromthe activities of the

trai nees or students; and on occasion his operations
may actually be inpeded,;

(5) the trainees or students are not necessarily
entitled to a job at the conclusion of the training
peri od; and

(6) the enployer and the trai nees or students
understand that the trainees or students are not
entitled to wages for the tine spent in training.

VWH Pub. 1297 at 4-5. The Departnent's |ongstanding position is

that all six criteria nust apply before the agency will consider

that a youth engaged in a career education programis not an
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enpl oyee for purposes of the FLSA. See FOH 110b11(b); U.S.
Dep't of Labor Opinion Letter (Op. Ltr.) FLSA2006-12, 2006 W
1094598 (Apr. 6, 2006); Op. Ltr. FLSA2002-8, 2002 W 32406598
(Sept. 5, 2002); Op. Ltr., 1998 W. 1147717 (Aug. 11, 1998); Op.
Ltr., 1986 W. 1171130 (Mar. 27, 1986); Op. Ltr., 1975 W 40999

(Cct. 7, 1975); see also Archie v. Gand Cent. P ship, Inc., 997

F. Supp. 504, 532-33 (S.D.N. Y. 1998) (Sotomayor, J.) (Wage and
Hour test does not rely exclusively on a single factor). WHD
al so has stated that whether all six criteria are satisfied in a
particular case will depend "upon all the facts and
ci rcunmstances surrounding the activities of the trainee on the
prem ses of the establishnment at which the training is
received." FOH 710bl11(b); Op. Ltr., 1975 W 40999 (Cct. 7,
1975) .

2. The Departnment's interpretation of the Act's definition
of "enployee," as reflected in its publication, opinion letters,
the FOH, and this brief, is entitled to deference under Skidnore

v. Swift & Co., 323 U. S. 134 (1944). See Federal Exp. Corp. V.

Hol owecki, 128 S. C. 1147, 1151 (2008) (deference for EECC s
statutory interpretation enbodied in policy statenents contained
in conpliance manual and internal directives). Several courts

have deferred to the Departnent's test. See, e.g., Atkins v.

CGeneral Motors Corp., 701 F.2d 1124, 1128 (5th Cr. 1983)

(giving "substantial deference" to WHD s six-factor test);
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Donovan v. Anerican Airlines, Inc., 686 F.2d 267, 273 n.7 (5th

Cr. 1982) (applying WHD's six-factor test derived fromits

interpretation of Portland Terminal); Archie, 997 F. Supp. at

532 (concluding that the WHD six-part test is a reasonable

application of the FLSA and Portland Term nal); but see Reich v.

Parker Fire Prot. Dist., 992 F.2d 1023, 1027-28 (10th Cr. 1993)

(using six-factor test but concluding that the test does not
require all six factors to be nmet; rather, the factors should be
used to assess the totality of the circunstances); cf.

McLaughlin v. Ensley, 877 F.2d 1207, 1210 (4th G r. 1989)

(applies facts, such as the nature of the instruction involved,
to determine the "relative degrees of benefit" at issue in the
case, which it uses as the ultimate criterion to determ ne
enpl oynent status).

3. This Court has determined, in simlar circunstances to
those presented in the instant case, that purported trainees are

enpl oyees for purposes of the FLSA. In Marshall v. Bapti st

Hospital, Inc., this Court agreed with the district court's

conclusion that the clinical training portion of an x-ray

t echni ci an program adm ni stered by a hospital was not a bona

fi de vocational educational program because the students

di spl aced regul ar enpl oyees; the training of the students was
deficient; and the hospital received the direct and substanti al

benefit of the trainees’ work. 668 F.2d 234, 236 (6th Cr.
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1981) (citing Marshall v. Baptist Hosp., Inc., 473 F. Supp. 465

(MD. Tenn. 1979)).° Baptist Hospital involved an x-ray

technician training programwhere trai nees were assigned to the
hospital for on-the-job clinical training. 473 F. Supp. at 471-
72. In the course of this clinical training, trainees were

i ntended to observe x-ray technol ogists in the perfornmance of

gi ven procedures with the goal of being able to performthe
procedures thensel ves under the direct supervision of the
technol ogists. |d. at 472. |In practice, however, many of the
procedures were easy to learn and a nunber of x-ray roons were
staffed solely by trainees. 1d. The trainees were regularly
reassi gned to roons where they were nost needed. 1d. New

trai nees were sonetines taught by nore experienced trainees.
Id. Additionally, trainees spent much of their time doing
clerical work and other routine hospital chores rather than
learning. 1d. at 472-73. This Court noted that students were

not adequately supervised, were not regularly rotated between

departnments, and spent a substantial ambunt of tine engaged in

® The dispositive question before this Court was whether the
hospital could i nvoke the good faith defense under the Portal -
to-Portal Act, 29 U S. C. 259, which provides that WHD nmay not
subj ect an enployer to liability if the enployer has relied in
good faith on any witten adm nistrative regul ation, order, or
interpretation of the agency. See Baptist Hosp., 668 F.2d at
237-38. Although this Court agreed with the district court
findings of fact and "test of liability under the FLSA" as
applied to the hospital's vocational program it ultimately
concluded that the hospital had a valid Portal Act defense based
on a specific FOH discussion of x-ray technicians. Id.
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routine activities that had peripheral, if any, value to their

x-ray technol ogy training. Baptist Hospital, 668 F.2d at 235-

36. Therefore, it was "beyond question"” that the hospital
"received direct and substantial benefit fromthe work performnmed
by trainees, work that woul d otherw se have been done by regul ar
enpl oyees and work for which the hospital charged patients at

full rates.” 1d. at 236 (quoting Baptist Hosp., Inc., 473 F.

Supp. at 476) (internal quotation marks omtted).

In Archie, the district court also used WHD s si x-factor
test to conclude that fornmerly honel ess and jobl ess individual s
who participated in a not-for-profit corporation's job training
program which itself provided services for nonprofit entities,
were not trainees but enployees under the FLSA. See 997 F.
Supp. at 532, 536-37. In reaching this conclusion, the court
relied on facts that the so-called "trainees'" tine was kept on
time sheets, and that they worked doubl e and overtinme shifts;
were placed on payroll; were in the programfor an indefinite
period of tine; perfornmed tasks simlar to staff enployees and
often filled in for full-time staff; frequently worked
unsupervi sed; were not trained in a simlar manner to those
trained at a vocational school; and raised noney for the
nonprofit by virtue of the work performed. 1d. at 533-35.
Based on these facts, the court concluded that the corporation

had not created a true training program "as that concept is
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understood in case |law and regul atory interpretations,” but a
programthat required participants to do work that "had a direct
econom ¢ benefit" for the corporation. 1d. at 507-08. Thus,
even though the program provided the participants wth "sone
meani ngful benefits,” the court concluded that plaintiffs were
enpl oyees. 1d. at 507.

Courts are less likely to find that trainees are enpl oyees
where the training is simlar to that provided by a vocationa
school, the trainees' work does not provide a tangible benefit
to the enployer, and the trainees do not displace current
enpl oyees, all indicia that the training is truly being
conducted for and inures to the benefit of the trainee. In

Reich v. Parker Fire Prot. District, 992 F.2d 1023 (10th G r

1993), for exanple, the Tenth Crcuit affirmed the district
court's determination that tinme spent by firefighter trai nees at
trai ni ng acadeny was not conpensable. Al though the court
applied WHD s six-factor test, it did not agree with the
Secretary's position that all six factors nmust be net (for
nonenpl oyee status), concluding that the factors are neant to
assess "the totality of the circunstances.” |d. at 1026-27.

The court found that the fire departnent's training curriculum
over|l apped significantly with what would be taught in any fire
fighting acadeny, and that even though the training program

enphasi zed the prospective enployer's particular policies, it
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was nonet hel ess conparable to vocational school because it
taught skills that were fungible within the industry. The court
concl uded that because trainees did not assune the duties of
career firefighters, and did not displace current enployees,
their presence did not obviate the need for qualified
firefighters and paranedics, and "in that respect defendant
received no benefit." 1d. at 1029-30.

Li kewi se, in Atkins v. General Mtors Corp., 701 F.2d 1124,

1128 (5th G r. 1983), the Fifth CGrcuit held that individuals
who conpl eted a course that instructed them how to work on a
General Motors ("GV') headlight assenbly |ine were not

enpl oyees. Al though the court stated that WHD s si x-part test
was entitled to "substantial deference,” the court's prinmary
focus was on the fourth factor -- whether GM derived an

i medi ate benefit fromthe trainees' work. 1d. The training
course consisted of classroominstruction and hands-on training.
Id. at 1127. As part of the hands-on training, the individuals
were required to assenbl e and reassenbl e equi pnent, and to cl ean
t he equi pment and surrounding area. |d. The record showed,
however, not only that GV had enpl oyees on hand to do the work
arguably done by the trainees, but that the trainees damaged the
equi pnent, requiring the regular enployees to redo the trainees'

wor k. Id. at 1128-29. Therefore, the court concluded that the

trai nees did not displace regular enployees and that their work
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did not benefit GM Id.; see Donovan v. American Airlines,

Inc., 686 F.2d 267 (5th Gr. 1982) (flight attendant and sales
agent trainees for airline did not displace regular enployees;
therefore, the training, which qualified themfor enploynent,
inured primarily to their benefit).

D. Proper Application of the Portland Term nal Test to

Laur el brook' s Vocati onal Trai ning Program Est abli shes that
the Students are Enpl oyees for Purposes of the FLSA

1. As an initial matter, the district court erred when it
concluded that this Court has adopted a primary benefit test to
determ ne whet her student trainees are enpl oyees for purposes of
the FLSA. The district court stated that this Court's decision

in Walling v. Nashville, C & St. L. Ry., 155 F.2d 1016, 1018

(1946), aff'd, 330 U S. 158 (1947), which agreed with the

reasoning of the Fifth Crcuit in Walling v. Jacksonville

Terminal Co., 148 F.2d 768, 770 (5th Gir. 1945), "inplie[d]"

that this Court would follow a prinmary benefit test in
determ ni ng whether an individual is an enpl oyee or trainee.
Laur el brook, 2009 W. 2146230, at *5. This is plainly incorrect,
because this Court's decision in Nashville and the Fifth

Crcuit's opinion in Jacksonville were both superseded by the

Suprenme Court's decision in Portland Term nal, which set forth

six factors for determ ning whether trainees are enpl oyees for
pur poses of the FLSA. Nashville was a conpanion case to

Portl and Term nal before the Suprenme Court, and incorporated
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that decision's six-factor analysis. See 330 U. S. at 158, 160.
The district court further erred when it stated that this Court

adopted the primary benefit test in its Baptist Hospital

opi ni on, because that decision validated the test of liability

utilized by the Baptist Hospital district court, which | ooked at

several of the Portland Term nal factors in addition to primary

benefit, including whether regul ar enpl oyees were di spl aced, and
whet her the training programwas a genui ne vocational training
programw th sufficient classroomtraining, supervision,

educati onal experiences, and rotation. See Baptist Hosp., Inc.,

473 F. Supp. at 473-77, rev'd on other grounds, 668 F.2d at 235.

2. In addition to its erroneous reliance on one, rather

than all six, of the Portland Term nal factors, the district

court erred as a matter of lawin its analysis of the primary
benefit factor. See infra. |In fact, the proper application of

all six Portland Term nal factors, as they have been construed

uniformy by WHD, to the facts of this case, conpels the
conclusion that the Laurel brook students are enpl oyees for
pur poses of the FLSA.

The first Portland Term nal factor asks whet her "the

training, even though it includes actual operation of the
facilities of the enployer, is simlar to that which would be
given in a vocational school."” FOH f10b11(b)(1). The district

court found that Laurel brook's vocational training is a "bona

38



fide program’ that "conpares favorably to vocational prograns

operated by public high schools in the area,” and that

Laurel brook is "an approved and accredited school of the State
of Tennessee Departnent of Education.” 2009 W. 2146230 at *2,
*4 (FOF 18, 54).

The record is clear, however, that Laurel brook's vocati onal
trai ni ng program does not incorporate even the nost fundanental
el enents of a state vocational program VWHD has stated that
"[t]o qualify as training” under this factor, "the student's
pl acenment shoul d be career oriented and not in an occupation for
whi ch no | engthy observation or training is required such as,
for exanple, janitor work or making hanburgers.” Opinion

Letter, 1975 W. 40999 (Cct. 7, 1975). |In Baptist Hospital,

therefore, this Court concluded that the hospital's x-ray
techni ci an program was educationally deficient in part because
the students perforned "clerical chores Iong after the

educati onal value of that work was over." 668 F.2d at 236.

O her than the work of the student CNAs, Laurel brook students’
work at the Sanitariumconsists alnost entirely of kitchen or
cleaning work, simlar to that of general |aborers, which

requires little skill or training.'® Students are required, for

10 student CNAs participating in the vocational program by
contrast, performrelatively skilled work in that they are
responsible for direct patient care (R 84 (Mem, FOF 36-37)).
Al though their work is not entirely nenial, it is clear that
once they receive their CNA |icense the students are no | onger
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exanple, to fold and sort laundry; performjanitorial services
at the nursing honme; and help in the nursing hone kitchen.
Qutsi de of the Sanitarium students are required to prepare and
deliver firewood for nenbers' personal use; cut the grass on the
Laur el brook canpus; perform general gardening and farm ng tasks;
and shovel coal into furnaces. The district court did not
consi der the actual nature of the work perforned in finding that
Laur el brook has a bona fide vocational training program

Laurel brook itself recognized this shortcomng inits
vocational training program A 2006 self-study report prepared
by the Laurel brook staff for EASEA accreditation acknow edged
the followi ng "weakness" in the program "1. Students feel
| ocked into nmenial responsibilities too long. They have no
choice. This is largely due to seasonal responsibilities and
| ow student enrollnent" (R 68, P. Exh.10 at 123; App.22).% The
evi dence establishes the nmenial nature of the tasks perfornmed by
Laur el brook's students, and shows that no nmeaningful training is
required for their conpletion. Laurelbrook students are
required to do | awmn nowi ng and weed whacki ng on the Laurel brook
canmpus, work which is performed by mai ntenance workers in the

Rhea County public schools (R 71(tr.1037-38)). Students worKking

| earning new skills, and that the training aspect of their
educati on has ceased.

1 Charles Hess chaired the Laurel brook self-study
(R 61(tr.83);R 69(tr.452); R 68, P. Exh. 10 (Laurel br ook EASEA
materials) at 76-77; App. 19- 20).
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in the SanitariumKkitchen do not determ ne nenus and cannot mnake
deci si ons about patient diet; they follow specific directions
instructing them how to assenble patient trays, and are
responsi ble for enptying trash cans; cleaning the dining room
retrieving dirty di shes; washing the dishes; naking tossed sal ad
for staff; enptying the slop bucket; and sweeping. See
R 68, D. Exh. 1-3 (STIF Code for "Dish 6:30-11: 00" ( FOOD- 007-
11); App. 163-164). The Tennessee "Culinary Arts 111" course, by
contrast, requires students to denonstrate conpetency not only
in food production and service, but in billing, wage
computation, inventory control, and other managenent functions
such as liability assessnent (R 68, D. Exh. 38-1; App. 176).
Simlarly, the Tennessee "Health Science Education” course is a
holistic course that requires students to denonstrate 39
specific conpetencies in 10 standards, including how to safely
and effectively operate equi pnment used in facility nmaintenance;
denonstrate effective verbal and nonverbal conmunication skills;
manage bi onedi cal contracts; understand applicable state and
federal regulations; distinguish and differentiate between
bi onedi cal equi pnent; and i nspect nechanical systens
(R. 68, D. Exh. 38-Q App. 177-178).

State vocational education also is based on progressive
| earni ng, which requires students to | earn new things each year

based on skills and know edge | earned the previous year. See
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Qpinion Letter, 1996 W. 1005201 (May 1, 1996) ("[T]he
[vocational] |earning experience is a planned program of job
trai ning and work experience for the trainee, appropriate to the
trainee's abilities, which includes training . . . to be

mast ered at progressively higher |evels that are coordinated
with learning in a school . . . and lead to the awarding of a
skill certificate; . . . the learning experience enconpasses a
sequence of activities that build upon one another, increasing
in conplexity and pronoting mastery of basic skills."). Thus,

in MlLaughlin v. Ensley, 877 F.2d 1207, 1209-10 (4th Cr. 1989),

the court concluded that snack food distributor trainees, who
perfornmed during training the sane tasks that they would have as
enpl oyees, were entitled to be paid for that tinme; the court
specifically noted that the training constituted a "very limted
and narrow kind[] of learning” that did not rise to the |evel
that one would receive "in a general, vocational course in

"out side sal esmanship.'™ On the other hand, in a state
vocational education program a student will take a course
titled "Culinary Arts |I" one year, and the next year enroll in
"Culinary Arts I1," which builds upon the student's know edge
gai ned through his or her previous classwork. Laurelbrook's
vocational education classes do not incorporate a conparable

progressive | earning structure.
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Tennessee al so requires students' vocational work to be
conducted in conjunction with their chosen vocational cluster.
Al t hough Laurel brook's witten policy states that its students
work in one vocational area for nine weeks at a tine, the
records reveal that this is not its actual practice. Students
often work in areas other than their assigned vocational area
"as needed" (R 61(tr.197)). Fred Douville acknow edged t hat
transcript records reflect that students work in multiple
di sciplines on a weekly basis. One student, for exanple, over
the period of one week in Decenber 2006, was on "woods" duty,
but al so worked shifts in Sanitarium housekeeping and in
"acadeny and general" (R 69(tr.510-11); R 68,P.Exh.44 (nonthly
transcript record); App.73).* Another docunent, a schedul e of
wor k prepared by Douville, shows that a freshman in one
particul ar week worked in Sanitarium cleaning on Sunday, in
woodwor ki ng on Monday and Tuesday, in general naintenance on
Wednesday, and in woodwor ki ng on Thursday (R 68, P. Exh. 42 (I ast
line); App.72; R 69(tr.512)). That sane week, another freshman
was assigned to Sanitariumlaundry on Monday, woodwor ki ng
Tuesday to Wednesday, general maintenance on Thursday, and

woodwor ki ng on Friday (R 68, P. Exh.42 (fourth-to-I ast

2 1n addition to illustrating the variety of vocational
assignnments given to this particul ar student, the exhibit also
shows that this student was working nore than the six hours that
Laur el brook acknow edged its students were working on Fridays
(R 69(tr.511)).
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[ine); App.72; R 69(tr.513-14)). These exanples do not evidence
vocational training in a student's chosen vocational structure,
and show i nstead that students were often placed in vocationa
assi gnments where they were needed to fill a gap in staffing.
Anot her essential elenent of vocational education is adult

supervision. In Baptist Hospital, for exanple, evidence that

trai nees perforned work al one or under supervision of fellow
trai nees pronpted this Court to conclude that the training
programwas "seriously deficient"” in supervision, thereby
supporting enpl oyee status. 668 F.2d at 236. In Archie, the
district court, in holding that the individuals in question were
not trainees but enployees under the FLSA, noted that
participants received direct supervision only for the first few
days; "[t]hereafter, other than periodic short visits fromshift
or 'field supervisors once or twice each shift, they were left
alone."” 997 F. Supp. at 516. |In the present case, the
vocational director for the | ocal high school testified that
while the state vocational systempermts ol der students to take
nore of a |eadership role in classroomvocational training as
their skills progress, the instructor is always present

(R 71(tr.1016,1033)). By contrast, the record is clear here

t hat Laurel brook students worked under the infrequent

supervi sion of staff and Well man Nursing contract enpl oyees.

Students on the boiler shift, for exanple, were in fact given
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general instruction by an adult on how to operate the boiler
before being assigned that duty (R 61(tr.211-12)). However,
students starting a particular boiler shift were given a rundown
of the prior shift, fromwhich they understood what steps would
be required on their shift, by the students finishing up the
last shift. I1d. difton Brandt, who is on the Laurel brook
staff, testified that once students are proficient enough to do
the job on their own, they are allowed to do so (R 70(tr. 645-
46)). Maudie Westfall, the girls' vocational education
coordinator, did not nmeet with the girls to discuss their
vocational assignnents; she nmerely posted the schedul e

(R 69(tr.570-71)). Further, student CNAs | earned what duties
needed to be perforned on each shift fromthe student CNAs who
were finishing their shifts (R61(tr.192)). In other words,
students were often supervi sed by other students who, in sone

i nstances, were responsible for assigning grades. 1d. at 97-
98, 233.

Tennessee al so requires student-I|earner training conducted
outsi de the classroomto incorporate protections that are
virtually identical to the federal child | abor student-| earner
exenpti on; under that exenption, students aged 16 or ol der may
participate in work-based |l earning either in a vocationa
programrun by a recogni zed state or |ocal educational authority

or a "substantially simlar" private school program pursuant to
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a witten agreenent providing that any hazardous work done by
students will be incidental to the training, conducted for only
short periods of tinme, and performed "under the direct and cl ose
supervision of a qualified and experi enced person”

(R 68, P. Exh. 83 (Tennessee Departnent of Education publication
titled "Wrk-Based Learning Policies, Procedures, and
Resources") at 11; App.118; 29 CF. R 570.50(c)(1)-(2)(i)-(ii)).
The school and enpl oyer nust provide the student |earners with
safety instruction, including on-the-job training, and nust
establish a schedul e of "progressive work processes to be
perfornmed on the job." 29 CF.R 570.50(c)(2)(iii)-(iv). The
student - | earner exenption may be revoked where WHD det er m nes

t hat reasonabl e precauti ons have not been taken to ensure the
student-learner's safety. See 29 CF.R 570.50(c)(2). Putting
aside their accuracy, the district court's findings that
Laur el brook "adequatel y" supervised its students; provides
"adequat e and reasonabl e safeguards to protect students from
hazardous activities"; and has perforned "reasonably well" in
ensuring the safety of its students, 2009 W. 2146230, at *3 (FOF
42,43), do not on their own terns neet the very strict "direct
and cl ose supervision" standards enunciated in the Secretary's

regul ations.'® Moreover, Laurel brook's three-paragraph

13 Laurel brook's self-study report, prepared as part of the EASEA
accredi tation process, specifically found that the training
programonly "partially nmet" EASEA's requirenment that its
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"vocational training agreenent” does not conport with the |egal
requirements for a student |earner and is not conparable to the
| engthy state agreement, which is nmuch nore conprehensive than
the Laurel brook formand is intended to ensure that any
vocational work is perforned in accordance with 29 C. F.R
570.50(c). See R 68, P.Exh.83 at 39-46; App. 121-128; R 61(tr. 40).
Finally, the district court found that Laurel brook is "an
approved and accredited school of the State of Tennessee
Departnment of Education.” 2009 W. 2146230, at *2. This finding
is contrary to the evidence, which establishes that Laurel brook
is accredited by EASEA, which is itself accredited by Tennessee
as an accreditation agency. The state does not directly
accredit Category 2 schools such as Laurel brook (R 69(tr.474-
75)). And while it is true that the state has approved a
handf ul of EASEA vocational courses (which Laurel brook courses
are supposed to be nodel ed on) for transfer credit because it
has determ ned that 80 percent of the curriculumin each of
those courses is simlar to the state's curriculum 2009 W
2146230, at *3-4 (FOF 46, 47); R 68,D. Exh.37 ("Crosswal k" of
Tennessee and EASEA vocational curriculum page 1);App.173, this

does not establish that Laurel brook's overall vocational program

menbers' progranms conply with applicable safety and health

regul ations (R 68, P. Exh. 10 at 122; App. 21); see id. at 237
(recommendi ng establishment of safety guidelines and instruction
in all areas of the vocational training program; App. 24.
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is simlar to the state's. As discussed supra, many aspects of
Laur el brook's vocational training programrelated to progressive
| earni ng, supervision, and rotation do not neet the state

st andar d.

3. The second Portland Term nal factor exam nes whet her

"the training is for the benefit of the trainees or students.”
FOH 10b11(b)(2). Nearly all the cases addressing trainees’
enpl oyee status have focused on this factor and exanm ne in
particul ar whether the trainees are perform ng productive work.
In Ensley, for exanple, the Fourth G rcuit concluded that
because the trainees were performng actual work, their efforts
inured to the benefit of the enployer. See 877 F.2d at 1209-10;

see also Wrtz v. Wardlaw, 339 F.2d 785 (4th G r. 1964).

Li kewi se, in Herman v. Hogar Praderas de Anor, Inc., 130 F

Supp. 2d 257, 265 n.29 (D.P.R 2001), the court concluded that
because nurses' aides trainees perforned "regular work"” for the
conpany, their efforts benefitted the enployer. In Archie, the
court found there was "no doubt" that the participants in the
job training program particularly because they were honel ess

and needed to be taught the nost basic job skills, "benefitted

Y Significantly, there are a nunmber of EASEA vocational courses,
i ncluding forestry, gardening, |awn and | andscapi ng, baki ng,
food preservation, and plant services, that the state has
specifically found to lack sufficient simlarity to the state's
vocational classes to warrant automatic credit transfer. 2009
W. 2146230, at *3-4 (FOF 47); R 68,D. Exh. 37 ("Crosswal k" of
Tennessee and EASEA vocational curriculum page 2); App.174;

R 71(tr.1050-51)).
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enornously fromthe work opportunities.” 997 F. Supp. at 533,
535. The court concl uded, however, that since the defendant
could not have nmet its contractual obligations wthout the
participants' work, and was able to provide its services at

bel ow-market rates, it received a "greater advantage" fromthe

partici pants' work. 1d. at 533-35. 1In Baptist Hospital, this

Court agreed with the district court's assessnment that the
hospital was the primary beneficiary of the trainees' |abor
because the trai nees perfornmed work "that woul d ot herw se have
been done by regul ar enpl oyees and work for which the hospital
charged patients at full rates,” particularly where the court
found that the trainees had been "short-changed educational | y"
by a programthat | acked adequate supervision and included
meni al and repetitive tasks. 668 F.2d at 236 (internal

quot ation marks omtted). In Atkins v. General Mdtors Corp., on

the other hand, the Fifth Circuit held that trai nees received
the primary benefit fromthe training because they did not do

any conpensable work. See 701 F.2d at 1128; see al so Anerican

Airlines, Inc., 686 F.2d 267.

Application of these cases to the record in this case shows
that the district court's conclusion that the students' work
inured primarily to their benefit is wong as a matter of |aw

This case is simlar to Baptist Hospital and Archie, where the

meni al tasks performed, |ack of supervision, and the absence of
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other factors indicative of a true vocational training program
conmpel the conclusion that the students, although they nay have
derived sone benefit fromtheir training, did not derive the
greater benefit, particularly where Laurel brook received

Medi cai d rei nbursenent for its patient care, to which the
students indisputably contributed (R 68, D. Exh.9 (Laurel brook
Medi caid Nursing Facility Cost Report) at 12; R 68, P.Exh. 82
(Laurel brook financial statenments prepared by private Certified
Public Accountant firm at 18; R 60(tr.337-

38); App.; R 73(tr.1251-54,1257-61)).* As in Archie, Laurel brook
kept track of the students' hours, which were subnmitted to the
state for licensing and Medicaid reinbursenment purposes. It is
instructive that the testinony reveals that Wellman acknow edged
that it was preferable to get nore help fromthe Laurel brook
staff rather than shifting nore and nore work to outside people
(R 71(tr.913-14)). "CQutside people” referred to Wl |l man nursing,
which billed Laurel brook for the tinme worked by its enpl oyees at
the Sanitarium The district court acknow edged that the
students' work "contribute[d] to the maintenance of Defendant.”

2009 W 2146230, at *2 (FOF 17). Therefore, the students' work,

1> As noted supra, Laurel brook received further financial benefit
fromthe students' work through the sale of wood pallets and
farm produce.
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which permtted the Laurel brook prograns to continue with fewer
paid staff, inured to the greater benefit of the institution.?®
The district court found that "[a]ny benefits derived by

[ Laurel brook] fromthe students' work is secondary to its

18 The district court relied on several cases, arising in very
different contexts, concluding that students receive the benefit
of work they performfor a school. |In Bobilin v. Board of
Educati on, 403 F. Supp. 1095 (D. Haw. 1975), for exanple, the
district court held that public school students who were
required to performcafeteria duty received such significant
educational value fromthis activity as to preclude an

enpl oynent rel ationship. At |east one court, however, has
criticized the Bobilin decision for inproperly applying the
Portl and Term nal factors, specifically, not taking into account
the fact that the cafeteria duty was "extensive and surely
repetitious”; "ignor[ing] the issue of displacenent of regular
enpl oyees"; and "ha[ving] no foundation other than a

determ nation that students are just students [as opposed to
enpl oyees]." Baptist Hosp., Inc., 473 F. Supp. at 468 n. 3,
rev'd on other grounds, 668 F.2d 234 (6th Gr. 1981). In fact,
WHD has stated that students can do work at a school they are
attendi ng wi t hout becom ng enpl oyees of the school, such as in
the lunchroomor library, or in a clerical capacity or as junior
patrol officers, provided that the work is occasional and for
short periods of tinme, and provided there are no other indicia
of enploynent. See FCH 110b03(f). Simlarly, the factual
situation in another case relied on by the district court,
Marshall v. Regis Educational Corp., 666 F.2d 1324 (10th Gr.
1981), where the court found college residential assistants
("RA"s) to be students, not enployees, of the college is
specifically reflected in section 10b24(a) of the FOH, which
recogni zes the educational value of the RA program while
clarifying that college students are enployees if their duties
are not part of an educational programand if they receive
conpensation for their labor, as is the case with students who
work at food concessions at athletic events. See FOH 10b24(b).
The district court here also relied on cases such as Blair v.
WIlls, 420 F.3d 823, 826, 829 (8th Cr. 2005), to suggest that,
because Laurel brook is a boarding school, it is entitled to keep
its students busy with "chores,” which the Eighth CGrcuit found
to be outside the scope of work. 2009 W. 2146230, at *5. As

di scussed supra, however, Laurel brook students were scheduled to
work, at a mninum three hours a day, six days a week, work

t hat cannot possibly be characterized as "chores.™
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religious mssion and therefore any such benefits are nmuch | ess
than those received by the students.” 2009 W. 2146230, at *3,*7
(FOF 49). But the entity's religious mssionis irrelevant to
t he tangi bl e benefits the entity receives fromthe work of the

m nors. See Tony & Susan Al anpb Found. v. Secretary of Labor,

471 U. S. 290, 298 (1985) (rejecting argunent that Foundation's
busi nesses differ from"ordi nary" commerci al busi nesses "because
they are infused with a religious purpose”). The religious
nature of the operation certainly does not preclude the
application of the child labor |aws. |ndeed, the Suprene Court
and appellate courts have consistently upheld application of the
FLSA to church-affiliated conmercial businesses and schools in

the face of First Amendnent chall enges. See, e.g., id. at 303-

06; Dol e v. Shenandoah Bapti st Church, 899 F.2d 1389, 1398-99

(4th Gr. 1990). 1In Brock v. Wendell's Wodwork, 867 F.2d 196,

198-99 (4th Gr. 1989), the Fourth Grcuit upheld the
application of the FLSA's child | abor provisions to a church-run
vocational program noting the governnent's conpelling interest
in enforcing that law. Although it recognized the sincerity of
the church nmenbers' religious beliefs, the court concl uded that
they could not "inmunize the enployers from enforcenent of the

federal statutes.” 1d.; see Shiloh True Light Church of Chri st

v. Brock, 670 F. Supp. 158, 162 (WD.N.C. 1987) ("The right to

practice religion freely does not include the right to
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jeopardi ze a child's health."); Prince v. Massachusetts, 321

U.S. 158, 168 (1944).%Y

4. The third Portland Terni nal factor neasures whet her

"the trainees or students do not displace regul ar enpl oyees, but
wor k under their close observation.” FOH 710b11(b)(3). The
district court found that "[i]f there was no school there would
be no Sanitarium and the students woul d not be working there
Therefore, students do not displace any adult enpl oyees
or others that mght be willing to work in a nursing hone."
2009 W 2146230, at *3 (FOF 52-53). Such a concl usion was
specifically considered and rejected by WHD in an opinion letter
responding to an inquiry asking whether there was an enpl oynent
relati onship between a rehabilitation services provider and
participants in its food service training program Op. Ltr.,
1986 W. 1171074 (Jan. 17, 1986). In response to the

rehabilitation progranis position that no regul ar enpl oyees were

Y Simlarly, application of the FLSA to Laurel brook does not run
afoul of the Religious Freedom Restoration Act of 1993 ("RFRA").
See 42 U.S.C. 2000bb(a), (b). RFRA requires an analysis of

whet her application of the statute in question, if it
substantially burdens the exercise of religion, is the |east
restrictive neans for the governnment to achi eve the governnment's
conpelling interest. See, e.g., Cutter v. WIKkinson, 423 F.3d
579, 582 (6th Cr. 2005). Even assum ng that application of the
FLSA to Laurel brook does substantially burden the nenbers’
exercise of religion, the FLSA withstands scrutiny under this
anal ysis. I n Shenandoah Baptist Church, for exanple, in holding
that the FLSA withstood the Church's free exercise chall enge
under the First Amendnment, the Fourth Circuit observed that
"Congress has here created a conprehensive statute, and a | ess
restrictive neans of attaining its ains is not available.” 899
F.2d at 1398 (citation omtted).
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di spl aced by the trainees because the cafeteria only existed for
trai ning purposes, WHD stated that "the fact is that currently
the [rehabilitation progran] does operate the cafeteria," and
its "enpl oyees and the participants in the program are engaged
in the preparation and sale of a product, food, to the genera
public in conpetition with other area eating establishments.™
Id.

The district court also found that Laurel brook "is
sufficiently staffed so that if the students did not performthe
work at the Sanitariumadult staff nenbers could continue to
provide the sane services." 2009 W. 2146230, at *3 (FOF 38).
The relevant inquiry under this factor, however, is whether a
students' work actually elimnated the need for additional full-
time adult enployees. WHD has stated that "the placement of the
trainee at a worksite during the | earning experience [rnust] not
result in the displacenent of any regular enployee -- i.e., the
presence of the trainee at the worksite cannot result in an
enpl oyee being laid off, cannot result in the enployer not
hiring an enpl oyee it would otherwi se hire, and cannot result in
a[n] enpl oyee working fewer hours than he or she woul d ot herw se
work." Op. Ltr., 1996 W. 1005201 (May 1, 1996). Hess's
testinony that he would need to reassign adults to cover the

Sani tarium kitchen, |aundry, housekeeping, grounds, and school

kitchen if the students were renpved fromthe vocati ona
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program establishes that the students did in fact displace
regul ar enpl oyees (R 71(tr.921-28)). The testinony al so
establ i shes that Wellman recogni zed t hat Laurel brook students
elimnated the need to hire nore outside people.

(R 71(tr.913)). In many areas, such as housekeepi ng and
dietary, the student staff outnunbered the adult staff and
performed the bul k of the work. See, e.g., R 68, P. Exh. 10
(Laurel brook sel f-study) at 123,230, 237 (acknow edgi ng t he need
to reduce students' vocational training hours); App.22-24. And,
one Sanitariumstaff person confirnmed there is no distinction
bet ween the work performed by student CNAs and adult CNAs

(R 70(tr.770-71)). As in Baptist Hospital, therefore, students

at Laurel brook "becane functioning nenbers" of the institution,
including the Sanitarium "performng all duties required of
themin a fashion that displaced regular enployees.” 668 F.2d at
236 (citation and internal quotation marks omtted).

5. The fourth Portland Term nal factor |ooks to whet her

"the enpl oyer that provides the training derives no i medi ate
advantages fromthe activities of the trainees or students, and
on occasi on operations may actually be inpeded.” FCH

110b11(b) (4). As explained supra, Laurel brook certainly derived

an i medi at e advantage fromthe students' substantial and
i ndependent work, which permtted Laurel brook to maintain its

day-to-day operations without hiring additional staff. WHD has,

55



however, stated that it is likely, when a trainee receives

di rect and ongoi ng supervision, that any productive work
perfornmed by the trainee will be offset by the enployer's burden
of training and supervising the trainee. See Op. Ltr., 1996 W
1005201 (May 1, 1996). The evidence in this case, though,
establ i shes that the students did not work under close
supervi si on, nost notably when they were perform ng housekeepi ng
duties at the Sanitariumand working in the boiler room genera
mai nt enance, and woods. Rather, Laurel brook students worked

i ndependently, and were counted on to contribute a substanti al
amount of work on a daily basis to keep the institution
operational. Therefore, their productive work was not offset by
the necessity to supervise them

6. The fifth Portland Term nal factor assesses whet her

"the trainees or students are not necessarily entitled to a job
at the conclusion of the training period.” FOH T10b11(b)(5).
Significantly, Keith Wellman coul d not distinguish between
students and paid enpl oyees who were previously Laurel brook
students, and admitted that "sonetinmes [students] graduate and
come to work through ny agency" (R 60(tr.384-86)). A nunber of
Laurel brook staff nenbers previously attended Laurel brook as
students (R 61(tr.10); R 70(tr.637,698)). O her Laurel brook
students have continued to work for the institution upon the

conpl etion of their education, either as enpl oyees of
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Laurel brook or of Wellman Nursing (R 60(tr.383-87); R 70(tr.637-
38, 697-700, 738) .

7. The last Portland Term nal factor neasures whether "the

enpl oyer and the trainees or students understand that the

trai nees or students are not entitled to wages for the tine
spent in training." FOH Y10b11(b)(6). As described supra,

al t hough the Laurel brook students did not receive cash wages for
their hours worked, they did receive a scholarship that was in
direct proportion to their hours worked. See Archie, 997 F.
Supp. at 534 (participants' pay depended on hours worked, which
t he enpl oyer kept track of through payroll sheets that
cal cul ated their hours worked). The courts have found these
types of "paynments" to be "wages" for purposes of this |ast

Portland Term nal factor. |In Tony & Susan Al anb Foundation, for

exanpl e, the Court explained that "[u]nder Portland Term nal, a

conpensation agreenent may be 'inplied as well as 'express,'’
and the fact that the conpensation was received primarily in the
formof benefits rather than cash is in this context immterial.
These benefits are . . . wages in another form" 471 U S. at

301 (internal citation omtted); see Shiloh True Light Church of

Christ, 1996 WL 228802, at *1-2 (court found designation of |unp

sum paynents to student workers as "gifts" to be "an attenpt to
| abel them students rather than enployees”); Opinion Letter,

1986 WL 1171074 (Jan. 17, 1986) (if a stipend paid to a
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rehabilitation facility's food service trainees is "linked in

any way to production or hours worked, such paynents woul d be

consi dered wages under FLSA"). Therefore, the fact that the

students recei ved conpensation, taken alone, should defeat any

argunment that they are trainees.

E. A Permanent Injunction Should Issue as a Matter of Law
because of Laurel brook's Child Labor Violations and its

Failure to Show That it Intends to Conply with the FLSA in
t he Future

1. The issuance of a pernmanent injunction under the FLSA
is conmmtted to the reasonabl e discretion of the district court,

see Funtine, 963 F.2d at 113, which should consider (1) the

enpl oyer's previous conduct; (2) the enployer's current conduct;
and (3) the "dependability" of the enployer's prom se to conply

in the future. Petrol eum Sal es, 30 F.3d at 657. The court's

di scretion is not ""unbridled."" 1d. at 656 (citing Dunlop v.
Davis, 524 F.2d 1278, 1280 (5th Gir. 1975)). Thus, although the
court has discretion to refuse issuance of an injunction, "this
discretion is Iimted by consideration of the inportance of
prospective relief as a neans of ensuring conpliance with the

provisions of the FLSA." Brock v. Shirk, 833 F.2d 1326, 1331

(9th Cir. 1987) (citing Marshall v. Chala Enters. Inc., 645 F. 2d

799, 804 (9th Cr. 1981), vacated on other grounds, 488 U S. 806

(1988). The court should be guided not by its "inclination" but
its judgnent, which in turn should be guided by "sound | egal

principles.” Chala Enters., 645 F.2d at 802 (citation and
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i nternal quotation marks omtted). Moreover, the court nust act
with the know edge that the Secretary seeks to vindicate a
public, and not a private, right. 1d. The public purpose
underlying the issuance of a permanent injunction under the FLSA
is to further the congressional objective of putting a halt to
substandard | abor conditions by preventing future violations of

the Act. See Funtine, Inc., 963 F.2d at 113; Brock v. Bi g Bear

Mkt. No. 3, 825 F.2d 1381 1383 (9th Cir. 1987); Dunlop, 524 F.2d
at 1280.

The need for an injunction has been found to be
particularly conpelling when child | abor violations are at

issue. See Shultz v. Salinas, 416 F.2d 412, 414 (5th Gr.

1969); @lf King Shrinmp Co. v. Wrtz, 407 F.2d 508, 516 (5th

Cr. 1969). Moreover, prospective injunctions under the FLSA
are renmedial ; they are not intended as puni shnent for past

violations. See Petroleum Sales, 30 F.3d at 656. Therefore,

prospective injunctions do not present a hardship on the

enpl oyer, but nerely require the enployer to do "'what the Act
requires anyway -- to conply with the law.'" 1d. at 656-57
(quoting Funtine, 963 F.2d at 113-14). Indeed, the injunction
is an inportant tool available to the Secretary for conpelling

conpliance, see Brennan v. Correa, 513 F.2d 161, 163 (8th Cir.

1975), and alleviates the Secretary's burden to investigate to

determne if there have been recurrences of the violations. See
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Petrol eum Sal es, 30 F.3d at 656 (citing Funtinme, 963 F.2d at

113- 14) .

2. This Court has held that it is an abuse of the trial
court's discretion not to grant an injunction in an FLSA case
where there has been a "clear violation of the statute and
regul ations,” and there is no assurance that the offending party

will voluntarily conply in the future. Wrtz v. Flame Coal Co.

321 F.2d 558, 560 (6th Cir. 1963); see Petrol eum Sal es, 30 F.3d

at 657; Big Bear Mkt., 825 F.2d at 1383. A district court's

belief that the enployer did not purposefully violate the Act or
ot herwi se acted in good faith has been held to be an

i nsufficient reason for denying injunctive relief. See Marshal

v. Van Matre, 634 F.2d 1115, 1118 (8th Gr. 1980). A district

court should "ordinarily" grant injunctive relief in cases where
FLSA vi ol ati ons have been established, irrespective of the
enpl oyer's present conpliance, unless the district court is
"'soundly convinced that there is no reasonable probability of a

recurrence of the violations."" Solis v. FirstCall Staffing

Solutions, Inc., No. 08-0174-Cv-WODS, 2009 W. 3855702, at *8

(WD. M. Nov. 18, 2009) (quoting Van Matre, 634 F.2d at 1118);

Petrol eum Sales, 30 F.3d at 657 (permanent injunction

appropriate where the enployer did not "denonstrate a
i kel i hood, nuch | ess give assurance, that it woul d obey the

FLSA in the future") (citation omtted). Thus, current
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conpliance by itself is not sufficient to prevent the inposition
of a permanent injunction, particularly where such conpliance is
achieved as a result of a governnent investigation. See

FirstCall Staffing, 2009 W. 3855702, at *8 (internal quotation

marks omtted); Funtine, Inc., 963 F.2d at 114. Further, even a

court's belief that an enployer "desires"” to conply in the
future may not be a sufficient reason to deny an injunction.
Correa, 513 F.2d at 163.

3. Here, Laurelbrook violated the Act -- the child |abor
violations in this case were largely uncontested, and there is
no evi dence refuting the existence of violations (given an
enpl oynment rel ati onship). Mreover, Hess' testinony that
Laur el brook could not have a "true vocational progrant and
"abi de by the hazardous activities and occupations rules,"”
establ i shes that Laurel brook has no intent to conply with the
Act in the future (R 71(tr.956-58)). Therefore, this Court
should remand this case to the district court with an
instruction to issue a permanent injunction against Laurel brook.

See, e.g., Petroleum Sales, 30 F.3d at 657.
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CONCLUSI ON
For the foregoing reasons, this Court should reverse the
district court's order and enter a pernmanent injunction against
Laur el br ook.
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Curtis L. Collier denying Secretary of Labor's request for
injunctive relief

R 87: Septenber 11, 2009 Notice of Appeal filed by Secretary of
Labor

R 61: Transcript (unredacted) from Day One of Seven-day bench
trial, August 19, 2008, pages:
10
15
40
52
54
55
56
58
59
60
61
64
65
66
67
68
69
74
75
76
77
83
97
98
101
104
105
106



107
108
150
171
174
175
176
177
178
179
180
181
182
183
184
185
186
187
190
191
192
193
197
200
203
211
212
215
225
245
246
247
248
249
250
251
252
253
256
257
258
259
260
261
264
265
266
267



R 60: Transcript (unredacted) from Day Two of Seven-day bench
trial, August 20, 2008, pages:
337
338
341
342
350
356
366
369
370
376
377
381
382
383
384
385
386
387
405
412
413

R 69: Transcript (unredacted) from Day Three of Seven-day bench
trial, March 30, 2009, pages:
452
474
475
503
504
505
509
510
511
512
513
514
515
516
517
518
519
520
521
536



540
541
546
547
553
558
559
562
563
570
571
587
588
600
601
602
604
605
606
607
614
618
619
620
621

R 70: Transcript (unredacted) from Day Four of Seven-day bench
trial, March 31, 2009, pages:
637
638
645
646
662
667
668
669
684
685
693
697
698
699
700
703
706
708
726
738



771
862
864

R 71. Transcript (unredacted) from Day Five of Seven-day bench
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924
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Student transcript records at 012
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Def endant's Exhibits

1-1: Standardi zed Training and Instruction Forms: "G ounds

Mai nt enance”

1-2: Standardi zed Training and Instruction Forms: ENVI-025

1-3: Standardi zed Training and Instruction Forns: FOOD-007-1 to
007-11

9: Laurel brook Medicaid Nursing Facility Cost Report at 12

37: "Crosswal k" of Tennessee and EASEA vocational curricul um
38: Laurel brook Nursing Hone Licensure Checkli st

38-1: Tennessee "Culinary Arts II1" course outline

38-Q Tennessee "Health Services Education" course outline



