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No. 07-30942

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

DANI EL CASTELLANGS- CONTRERAS; OSCAR RI CARDO DEHEZA- ORTEGA
and RODOLFO ANTONI O VALDEZ- BAEZ,

Pl ai ntiffs-Appell ees,
V.
DECATUR HOTELS, LLC and F. PATRICK QUINN 111,

Def endant s- Appel | ant s.

On Appeal fromthe United States District Court
for the Eastern District of Louisiana

BRI EF FOR THE SECRETARY OF LABOR AS AM CUS CURI AE
I N SUPPORT OF PLAI NTlI FFS- APPELLEES’ PETITION FOR
PANEL REHEARI NG AND REHEARI NG EN BANC

Pursuant to Federal Rule of Appellate Procedure 29, the
Secretary of Labor (“Secretary”) submits this brief as am cus
curiae in support of Plaintiffs-Appellees’ petition for panel
rehearing and rehearing en banc on the issue whether the Fair
Labor Standards Act (“FLSA” or “Act”), 29 U.S.C. 201 et seq.,
requires enployers to reinburse their enpl oyees who enter the

country on H-2B visas! to performtenporary nonagricultural work

! The H 2B visa program see 8 U.S.C. 1101(a)(15)(H (ii)(b),
al l ows enpl oyers to bring foreign guest workers into the U S. in
very limted circunstances, and only after the U S. Departnent
of Labor (“Department”) has certified that there are not enough



for the cost of transportation expenses and visa fees, if the
failure to rei nburse such costs woul d effectively reduce the
employees’ wages below the minimum wage during their first

wor kweek. The panel erred by concluding that enployees received
the minimum wage “free and clear” when they were required to
bear such expenses, which were primarily for the benefit or
conveni ence of enployers. Therefore, the Departnent believes

t hat panel rehearing is appropriate. See Fed. R App. P
40(a)(2).

Shoul d panel rehearing be denied, rehearing en banc is
appropriate in this case because the panel opinion “presents a
question of exceptional importance.” Fed. R. App. P.
35(b)(1)(B). If the panel’s erroneous interpretation of the
FLSA’s minimum wage requirements i s allowed to stand, it wll
have a serious inpact on vul nerable, |ow wage enpl oyees who
enter the country on H- 2B visas. The decision also could
adversely affect U S. workers by making it less costly to bring
in foreign workers, thereby reducing an employer’s incentive to
recruit and hire U S. workers before the enployer decides to
utilize the H2B program Moreover, the panel’s decision

conflicts with decisions of the Eleventh Crcuit concl udi ng that

able and qualified U S. workers available for the position and
that the enpl oynent of foreign workers will not adversely affect
t he wages and working conditions of simlarly enployed U S.
workers. See 8 CF.R 214.2(h)(6); 20 C F.R 655.1(b).



i nbound transportation and visa fees of H 2A (a substantially
simlar visa progranm) and H 2B workers are for the prinmary
benefit or conveni ence of the enployer. See Arriaga v. Florida
Pacific Farms, L.L.C., 305 F.3d 1228 (11'" Cir. 2002); Morante-
Navarro v. T&Y Pine Straw, Inc., 350 F.3d 1163, 1166 n.2 (11'"
Cr. 2003) (citing Arriaga and stating that such expenses cannot
be credited toward the m ni rum wage of H-2B enpl oyees). Accord
De Leon-Ganados v. Eller & Sons Trees, Inc., 581 F. Supp. 2d
1295, 1309-12 (N.D. Ga. 2008)(H 2B); Rosales v. Hispanic

Enpl oyee Leasi ng Program 2008 W. 363479, at *1 (WD. Mch.
2008) (H-2B); and Rivera v. Brickman G oup, 2008 W. 81570, at *12
(E.D. Pa. 2008)(H 2B)

STATEMENT OF | NTEREST

The Secretary is responsible for the admnistration and
enforcenent of the FLSA. See 29 U S.C. 204(a) and (b), 216(c),
and 217. The Secretary also is responsible for the procedures
enpl oyers nust follow to obtain |abor certifications for the
adm ssion of H-2B workers and for the enforcement of the
program’s worker protection provisions. See 8 U S.C. 1184(c)(1)
and 1184(c)(14)(B); 8 CF. R 214.2(h)(6); 20 C.F.R Part 655.
The Departnment has conpelling reasons to participate as am cus
curiae in this case, because it has a substantial interest in
the correct interpretation of the FLSA to ensure that all

enpl oyees receive the wages to which they are entitled. In



particular, the Departnent is interested in the correct
interpretation of section 3(m of the Act, see 29 U S. C. 203(m,
and the regulations interpreting it, including the requirenments
t hat enpl oyers may not shift their business expenses to
enpl oyees and enpl oyees nust receive at |east the m ni nrum wage
free and clear. See 29 CF.R 531.3, 531.32-.36.
ARGUVENT

THE PANEL ERRED I N CONCLUDI NG THAT TRANSPORTATI ON AND VI SA
EXPENSES OF H 2B EMPLOYEES ARE NOT PRI MARI LY FOR THE BENEFI T OF
THE EMPLOYER AND THUS MUST BE BORNE BY THE EMPLOYEES

1. Section 3(m of the FLSA provides that enpl oyers nust
pay enpl oyees their wages due in cash but nmay count as wages the
reasonable cost of furnishing an employee with “board, lodging,
or other facilities.” 29 U.S.C. 203(m). The regulations
implementing this provision state that “other facilities” must
be “something like board or lodging,” 29 C.F.R. 531.32(a), and
the “cost of furnishing ‘facilities’ found by the Administrator
to be primarily for the benefit or conveni ence of the enployer
will not be recognized as reasonable and may not therefore be
included in computing wages.” 29 C.F.R. 531.3(d) (1). The
regul ations further state that expenses such as tools of the
trade, uniforns required by the nature of the business, and
“transportation charges where such transportation is an incident
of and necessary to the employment,” are primarily for the

conveni ence of the enployer and, therefore, may not be included



as wages. 29 CF.R 531.32(c). The regulations recognize two
corollaries to the general rule that an enpl oyer may not take
credit for facilities that are for its primary benefit, both of
whi ch are necessary to ensure that the purpose of section 3(nm
is not circunvented. First, section 3(m applies “regardl ess of
whet her the enpl oyer cal cul ates charges for such facilities as
additions to or deductions fromwages.” 29 C F.R 531.29; see
531.36(b). Second, “the wage requirements of the Act will not
be met where the employee ‘kicks-back’ directly or indirectly to
the employer or to another person for the employer’s benefit the
whole or part of the wage delivered to the employee.” 29 C.F.R.
531.35. For exanple, if an enpl oyer requires an enployee to
provide tools of the trade, “there would be a violation of the
Act in any wor kweek when the cost of such tools purchased by the
enpl oyee cuts into the mnimumor overtine wages required to be
paid hi munder the Act.” |Id.

2. The panel decision notes that the guest workers relied
upon section 3(m to argue that they were entitled to
rei mbursenent of their expenses because such expenses were de
facto deductions fromtheir cash wages during the first
wor kweek. The panel incorrectly concluded, however, that
section 3(m is irrelevant because it only permts enployers to
take credit for board, |odging, and other facilities; the panel

stated that it “provides no ground for Decatur to have violated



the FLSA by refusing to rei nburse the guest workers for
recruitment, transportation, and visa expenses that they
incurred.” 2009 WL 2152622, at *4 (enphasis added). This view
of section 3(m is far too constrained. As the regulations
interpreting section 3(m recognize, the fact that an enpl oyer
may take credit toward the m ninumwage for facilities, if the
enpl oyee is the primary beneficiary, is only one aspect of
section 3(m. Equally necessary to prevent enployers from
evadi ng the requirenent to pay the m ni mum wage are the
regul atory concepts that an enployer nmay not: (1) appear to pay
an enpl oyee the full mninmmwage in cash, but then deduct from
t hat cash wage for the cost of an item (e.g., a required
uniform) that primarily benefits the enployer; or (2) appear to
pay the full mnimmwage in cash, but then require the enpl oyee
to purchase an itemthat primarily benefits the enpl oyer. See
Wage and Hour opinion letter FLSA2001-7, 2001 W. 1558768 ( Feb.
16, 2001). Thus, there is no legal or l|ogical difference
bet ween an enpl oyer taking credit for its business expense by
deducti ng such a cost from a worker’s wages, and shifting the
cost to an enployee to bear directly. See Arriaga v. Florida
Pacific Farns, L.L.C, 305 F.3d at 1236.

The panel instead viewed the proper analysis as whether
Decatur violated the prohibition agai nst kick-backs -- the

requirement to pay wages “finally and unconditionally or ‘free



and clear.’” 29 C.F.R. 531.35. An “employer-inposed condition
of enmploynent is a kick-back if it ‘tend[s] to shift part of the
employer’s business expense to the employees.’” 2009 WL
2152622, at *5 (quoting Mayhue’s Super Liquor Stores, Inc. V.
Hodgson, 474 F.2d 1196, 1199 (5'" Cir. 1972)). Al though the
“free and clear” principle is an inportant part of the analysis,
the panel erred when it ignored the other regul ations
interpreting section 3(m, such as the regulation providing that
where “transportation is an incident of and necessary to the
employment,” it is an employer expense that may not be
transferred to the enployee. 29 C.F.R 531.32(c).

This overly narrow view of section 3(nm) is the basis on
whi ch the panel distinguished the Arriaga decision. 1In
particular, the panel rejected Arriaga because the decision
relies upon section 531.32, which inplenents section 3(m -- a
provi sion the panel believed is inapplicable. 2009 W. 2152622,

at *7.2 The panel, however, failed to recognize that section

2 The panel also declined to follow Arriaga because it arose
under the H 2A visa program which provides for the adm ssion of
noni mmgrants to performtenporary or seasonal agricultura

| abor or services, if the enployer denonstrates that sufficient
nunbers of U. S. workers are not available to performthe work
and the enpl oynment of foreign workers will not adversely affect
t he wage and workers conditions of simlarly enployed U S.
workers. See 8 U.S.C. 1101(a)(15)(H(ii)(a), 1184(c)(1), and
1188(a)(1). The Departnent believes this provides no basis for
di stingui shing the Arriaga decision. Both cases involve whether
particul ar conpensation practices are | awful under the FLSA,
appl ying FLSA principles. Moreover, because the visa prograns



531.35 -- the kick-back prohibition -- also inplenments section
3(m. Indeed, section 531.35 contains a cross-reference to
section 531.32(c). The panel also stated that the decision in
Donovan v. Mller Props., Inc., 711 F.2d 49, 50 (5'" Gir. 1983)
(per curiam), “informs us that . . . § 203 (m) imposes no
obligation on enployers to bear enployee-incurred expenses” and
“forecloses us from following [a] 8 203(n)-based analysis.”
2009 W 2152622, at *7. However, that decision held only that
an enpl oyer could take credit for neals it provided to enpl oyees
under section 3(m, even if the enployees had not voluntarily
accepted the neals. Thus, that decision is inapposite.
Therefore, the panel erred in its interpretation of the
requirenments of section 3(m and in its refusal to consider al
the Department’s implementing regulations, including section
531.32(c).

Moreover, even if the FLSA kick-back regul ati on were the
only relevant regul ation, as the panel believed, it construed
that regulation too narromy as well. The panel enphasized that
t he ki ck-back regul ati on does not specifically address the
particul ar H 2B expenses in question. See 2009 W. 2152622, at

**5-6. However, the FLSA regulations set forth genera

are very simlar in design and purpose, the analysis whether the
enpl oyer or the enployee is the primary beneficiary is the sane
under both visa prograns. |Indeed, in Mdirante-Navarro v. T&Y
Pine Straw, Inc., 350 F.3d at 1166 n.2, the Eleventh Circuit
adopted Arriaga in a case involving H 2B workers.



princi ples and, of course, cannot contain an exanpl e addressing
every distinct fact situation. The panel also stated that the
expenses at issue here are unlike the expenses (e.g., wage
deductions for cash register shortages) that the Fifth Grcuit
previously had found to be kick-backs. See 2009 W. 2152622, at
*8. As noted above, whether an enployer deducts cash from an
employee’s paycheck, or requires an enpl oyee to pay out-of-
pocket for an enpl oyer busi ness expense (whether pre-enpl oynent
for something like the purchase of tools of the trade or during
the course of enploynent), does not affect the anal ysis whether
t he enpl oyee has received the m ni num wage free and clear. See
29 C F.R 531. 35.

3. As explained in greater detail in Wage and Hour’s Field
Assi stance Bulletin No. 2009-2 (copy attached, Addendum A),
anal yzing this issue consistent with section 3(n) and al
applicabl e regul ati ons denonstrates that, in the context of the
H 2B visa program transportation expenses and visa fees
primarily benefit the enployer. The enployer has chosen to
participate in the H 2B program and has denonstrated to the
Departnment that, absent foreign guest workers, it would not have
sufficient nunmbers of enployees to performits work.
Specifically, enployers nust follow various prescribed
recruiting steps in order to determ ne whether adequate nunbers

of U S. workers are available. They nmust submt a job order to



the State Workforce Agency and allow the job posting to remain
open for at |east 10 days; place two newspaper advertisenents
for the job; offer and pay at |east the prevailing wage
specified by the Departnent; offer full-tine enploynent; contact
any U.S. workers who were laid off wiwthin 120 days and offer

t hem enpl oynent; contact the local union, if the enployer is a
party to a collective bargaining agreenent, and advise it of the
vacanci es; attest that the job opportunity is not vacant because
the forner occupants are on strike or |ocked out; and submt a
report to the Departnent regarding its recruitment efforts. See
20 C.F. R 655.15, 655.20-.22. An enployer may apply for a | abor
certification fromthe Departnment only after it has conpleted
its US. recruitnent efforts, and the Departnent issues a
certification only if all these steps denonstrate that there are
not sufficient U S. workers available to performthe work and
hiring guest workers will not adversely affect U S. workers.

As Field Assistance Bulletin 2009-2 explains, the
employers’ choice to utilize this process, and their proof that
they are unable to find qualified and available U S. workers, is
evi dence of their specific need for, and the benefit derived
from these foreign workers. As the court stated in Arriaga
under the H 2A program which inposes simlar requirenents,
inbound travel and visa costs “are an inevitable and inescapable

consequence of having H 2A foreign workers enployed in the

10



United States; these are costs which arise out of the enpl oynent
of H 2A workers.” 305 F.3d at 1242. Therefore, under 29 C.F.R.
531.32(c), such travel and visa costs are an “incident of and
necessary to the employment.” They are not ordinary living
expenses (they do not have substantial value to an enpl oyee that
can be used i ndependent of the job performed), and they do not
ordinarily arise in an enploynent relationship (unlike daily
home-t o-work commuting costs). See 305 F.3d at 1242-43.

I n contrast to the employers’ greater-than-nornmal benefit
fromthese expenses, the H 2B guest workers who enter the
country under this visa programbenefit |ess than enpl oyees
typically benefit fromnew jobs. The positions are, by
definition, tenporary (less than one year) with no possibility
of the jobs beconmi ng pernmanent. The employees’ visas are tied
to a particular enployer; they are not permtted to seek work
fromother U S. enployers. And when the work period is
conpl eted, the enpl oyees nust |eave the country unless they have
secured subsequent tenporary enploynent under the visa program
See 20 C. F. R 655. 22.

G ven these circunstances, the Departnment believes that the
enpl oyers are the primary beneficiaries of the inbound travel
and vi sa expenses that are necessary for the enpl oyees to be
able to work tenporarily in the U S., because the expenses are

“an incident of and necessary to the employment.” 29 C F. R

11



531.32(c); see Arriaga, 305 F.3d at 1241-42 (“incident” means
“anything which inseparably belongs to, or is connected with, or
i nherent in, another thing” and “necessary” means “of an
inevitable nature: inescapable”); see also Brennan v. Modern
Chevrol et Co., 363 F. Supp. 327, 333 (N.D. Tex. 1973), aff’d,
491 F.2d 1271 (5'" CGir. 1974) (Table) (car dealership is the
primary beneficiary of denonstrator cars provided to sal esnen,
even though 90% of the mileage was for their own personal use).?3
Therefore, the enpl oyer may not shift such costs to the

enpl oyees if doing so effectively brings their wages bel ow the

m ni num wage in their first workweek of enploynent.?

3 Wth regard to recruiter fees, the Departnment notes that the
Decenber 2008 H-2B final rule requires an enployer to attest
that it “has contractually forbidden any foreign labor
contractor or recruiter whomthe enpl oyer engages in
international recruitment of H-2B workers to seek or receive
payments from prospective employees.” 20 C.F.R. 655.22(g) (2).
The preanble stated that requiring enployers to incur such costs
i s reasonabl e because a recruiter is essential to the securing
of such workers. See 73 Fed. Reg. at 78037. Simlarly, under
the FLSA, the enployer is the primary beneficiary of the
recruiter fees when the enployer has retained the recruiter to

| ocate foreign workers or has offered the job opportunity only
to those workers using the recruiter. See Rivera v. Brickman

G oup, Ltd., 2008 W. 81570, at **13-14 (E.D. Pa. 2008); Moral es-
Arcadi o v. Shannon Produce Farms, Inc., 2007 W. 2106188, at *14
(S.D. Ga. 2007). The Departnent does not have sufficient facts
to express a view regardi ng whet her Decatur Hotels is

responsi ble for bearing these costs under the FLSA

* The panel relied on various inmmgration provisions that inpose
certain fees and costs on enployers to conclude that their
silence as to other costs inplies that those costs should be
borne by employees. However, the visa programs’ silence as to
who is responsible for the other expenses does not negate the

12



4. This interpretation is consistent with the position the
Wage and Hour Division has articul ated over many years regarding
the cost of transporting renotely hired workers to the worksite
for tenporary enploynment. In a nunber of opinion letters issued
bet ween 1960 and 1990, the Departnent consistently concl uded
that the cost of transporting such workers is a cost that nust
be borne by the enployer, because the transportation is
primarily for the employer’s benefit. See, e.g., opinion
letters dated May 11, 1960; February 4, 1969; Novenber 10, 1970;
Sept enber 26, 1977; Novenber 28, 1986; and June 27, 1990; and

Fi el d Operations Handbook, 130cl13(e) (copies attached, Addendum

applicability of the FLSA. The panel’s reasoning ignores the
cardinal rule of statutory construction that “repeals by
implication are not favored,” National Association of Hone

Buil ders v. Defenders of WIldlife, 551 U S. 644, 662 (2007), and
that “the only perm ssible justification for a repeal by
inplication is when the earlier and |later statutes are
irreconcilable.” Tennessee Valley Authority v. Hll, 437 U. S
153, 190 (1978) (internal quotation omtted); see Enpacadora de
Carnes de Fresnillo v. Curry, 476 F.3d 326, 330 (5'" Cir. 2007)
(statutes “are in irreconcilable conflict only if there is ‘a
positive repugnancy’ between the statutes, such that one is
eviscerated by the other”) (quoting Tennessee Valley Authority
v. HIl, 437 U S. at 189-90). There is no irreconcilable
conflict between the requirenents of the FLSA, which set a floor
requiring covered enpl oyers to pay enpl oyees at |east the

m ni nrum wage free and clear, and the requirenments of the H 2B
vi sa program Enpl oyers covered by both | aws are capabl e of
complying with both Acts sinmultaneously. See Powell v. United
States Cartridge Co., 339 U S. 497, 518-19 (1950) (the FLSA
expressly contenplates that its coverage overlaps that of other
federal |abor |aws, and enployers nmust conply with the FLSA and
such other |aws by determ ning the respective wage requirenments
under each Act and applying the higher requirement in order to
sati sfy both).
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B); see al so Marshall v. Glassboro Service Ass’n, Inc., 1979 W
1989 (D.N.J. 1979) (subsequent history onitted).?>

The Departnent briefly reversed this conclusion, in the
preanble to the H 2B final rule published in Decenber 2008. See
73 Fed. Reg. 78020, 78039-41 (Dec. 19, 2008); see also 73 Fed.
Reg. 77110, 77148-52 (H 2A) (Dec. 18, 2008). However, the
Departnment withdrew that reversal just three nonths later. See
74 Fed. Reg. 13261 (March 26, 2009). The Departnent noted in
that withdrawal that, prior to the preanble interpretation,
courts had uniformy held that such travel expenses were
primarily for the benefit of enployers, and it stated that the
Departnment woul d provide further guidance after reconsideration
of the issue. The Departnent has conpleted its review and, as
set forth in Field Assistance Bulletin 2009-2, has concl uded
that the transportation and visa expenses necessary to bring H
2B enpl oyees into the country and to the site of work are
primarily for the benefit of the enployer and cannot be shifted
to the enployees in violation of the m ni num wage.

The Department’s extensively-supported interpretation,

setting forth the application of its regulations in the H 2B

context, is entitled to deference. See Skidnore v. Swift & Co.,

® The Department reaffirmed that interpretation in 1996 and 2001
letters, but stated that as a matter of enforcenment practice it
woul d only assert a violation of the FLSA in certain factual
scenari os, pending further review (copies attached, Addendum C).
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323 U.S. 134, 139-40 (1944); cf. Kennedy v. Plan Adm nistrator
for DuPont Savings and |Investnment Plan, 129 S. C. 865, 872 n.7
(2009) (change in interpretation by agency does not provide an
i ndependent ground for disregarding such interpretation) (citing
Long Island Care at Honme, Ltd. v. Coke, 551 U S. 158, 171
(2007)).
CONCLUSI ON
For the foregoing reasons, the Departnent supports panel
rehearing and, should the panel deny rehearing, believes that
rehearing en banc is warranted.
Respectfully subm tted,
CAROL A. DE DEO
Deputy Solicitor for National

Qper ati ons

STEVEN J. MANDEL
Associate Solicitor

PAUL L. FRI EDEN
Counsel for Appellate Litigation
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